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WASHINGTON  SUPRBHIfB  OOURT. 

P.  H.  MADLER  and  Wife,  Respts., 

V. 

PHIL  A.  SILVERSTONE  and  Wife, 

Appts. 

(55  Wash.  159,  104  Pac.  165.) 

Damages  —  stlpulatloii  —  exchange  of 
property. 

A  stipulation  in  a  contract  for  the  ex- 
change of  seyeral  parcels  of  real  estate  for 
the  payment  of  $500  as  liquidated  damagee 
in  case  of  breach  will  be  regarded  as  a 
provision  for  stipulated  damages,  and  not 
for  a  penalty,  since  the  damages  to  be  suf- 
fered from  breach  are  uncertain  in  their  na- 
ture, and  the  sum  stipulated  is  not  so  dis- 
proportionate to  the  probable  damages  suf- 
fered as  to  appear  unconscionable. 

(October  4,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  CJourt  for  King  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  stipulated  damages  for  breach  of 
a  contract  for  a  mutual  exchange  of  prop- 
erties.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Judd  &  Olson,  for  appellants: 

The  sum  mentioned  in  the  contract  is  a 
penalty,   and  not  liquidated  damages. 

Clark,  Contr.  p.  599 ;  McDaniels  v.  Crowey, 
30  Wash.  426,  71  Pac.  12;  Jaquith  v.  Hud- 
son, 5  Mich.  123 ;  Johnson  ▼.  Cook,  24  Wash. 
474,  64  Pac.  729. 

Mr.  O.  li.  Holoomb  for  respondents. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

On  June  23,  1908,  the  appellants  Silver- 
stone  entered  into  a  written  agreement  with 
the  respondents  Madler  for  a  mutual  ex- 
change of  properties;  the  agreement  being 
in  the  following  language:  "This  agree- 
ment made  and  entered  into  this  23d  day  of 
June,  1908,  by  and  between  Phil  A  Silver- 
54  L.R.A.(N.S.)  1 


stone  and  Sadie  Silverstone,  husband  and 
wife,  parties  of  the  first  part,  and  P.  H. 
Madler  and  Nell  S.  Madler,  husband  and 
wife,  parties  of  the  second  part,  witnesseth: 
That  for  and  in  consideration  of  the  sum 
of  one  dollar  each,  to  be  paid  by  each  of  said 
parties  hereto  to  the  other  party,  and  the 
mutual  covenants  and  agreements  to  be 
performed  herein  by  the  respective  parties, 
the  parties  of  the  first  part  herein  promise 
and  agree  to  convey  to  the  parties  of  tho 
second  part,  or  to  their  order,  by  good  and 
sufficient  warranty  deed,  the  following  de- 
scribed real  estate  in  King  county,  Wash- 
ington, to  wit:  Lots  eleven  (11)  and  twelve 
(12)  in  block  nine  (9)  in  Law's  second 
addition  to  the  city  of  Seattle,  located  on 
the  northeast  corner  of  Third  ave.  west 
and  Blaine  streets,  free  and  clear  from  all 
encumbrance,  and  lots  four  (4),  five  (5), 
six  (6),  seven  (7),  eight  (8),  nine  (9), 
ten  (10),  eleven  (11),  twelve  (12),  and 
thirteen  (13),  on  block  five  in  Wood's  Green 
Lake  park  addition  to  the  city  of  Seattle, 
located  at  the  northeast  corner  of  Nine- 
teenth ave.  N.  E.  and  Sixty-Fifth  streets, 
free  and  clear  from  all  encumbrance  except 
a  mortgage  of  $33  against  each  lot,  and 
which  is  payable  on  or  before  November  1st, 
1908;  and  the  said  parties  of  the  first  part 
agree  to  furnish  parties  of  the  second  part 
a  complete  abstract  of  each  lot  and  a  writ- 
ten opinion  of  a  reputable  attorney  of  Seat- 
tle, who  is  competent  to  pass  on  such  titles, 
showing  good  title  in  said  parties  or  the 
person  making  such  good  and  valid  convey- 
ance. The  parties  of  the  second  part  agree 
to  convey,  by  good  and  sufficient  warranty 
deed,  to  the  parties  of  the  first  part,  lot 
twenty-four  (24)  in  block  thirteen  (13)  of 
University  park  addition  to  the  city  of 
Seattle,  with  all  improvements  thereon, 
known  as  No.  4734  University  boulevard, 
free  and  clear  of  all  encumbrance  excepting 
a  $2,500  mortgage  encumbrance,  with  in- 
terest thereon  at  7%  per  annum,  and  said 
parties  of  the  second  part  agree  to  furnish 
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to  the  parties  of  the  first  part  an  abstract 
of  title  and  the  written  opinion*  of  title 
thereon  by  Shank  &  Smith,  attorneys  of  Se- 
attle. And  the  parties  of  the  first  part 
agree  to  execute  a  second  mortgage  with 
note  to  the  order  of  the  parties  of  the  sec- 
ond part  for  the  sum  of  three  hundred 
thirty  ($330)  dollars,  payable  on  or  be- 
fore November  1st,  1908,  with  interest 
thereon  at  8%  per  annum,  and  covering  lot 
24  of  block  13  in  University  park  addition 
to  Seattle,  Washington.  It  is  understood 
and  agreed  that  if  either  of  the  parties  to 
this  contract  shall  fail  to  comply  with  the 
conditions  hereof,  or  to  carry  out  any 
agreement  herein  by  such  party  to  be  per- 
formed, such  party  shall  pay  and  forfeit  to 
the  other  party  the  sum  of  five  hundred 
($500)  dollars  as  liquidated  and  agreed 
damages.  It  is  understood  and  agreed  that 
each  of  the  parties  will  pay  one  half  of  the 
cost  of  drawing  up  this  contract,  deed,  and 
mortgages,  and  all  expenses  of  this  transac- 
tion. Each  of  the  parties  hereto  covenant 
and  agree  to  fully  perform  their  respective 
portions  of  this  contract  within  ten  days 
from  the  date  hereof.  In  case  of  defect  of 
title  to  either  property  which  cannot  be 
made  good,  the  penalty  clause  herein  to  be 
inoperative."  The  agreement  was  not  per- 
formed, and  the  respondents  brought  this 
action  against  the  appellants  to  recover  the 
sum  named  therein  as  liquidate  and  agreed 
damages,  averring  in  their  complaint  that 
the  failure  to  so  perform  was  due  to  the 
fault  of  the  appellants.  The  cause  was 
tried  by  the  trial  court  sitting  without  a 
jury,  and  is  brought  to  this  court  on  the 
findings  of  fact  made  by  that  court,  the  evi- 
dence on  which  the  findings  are  based  not 
being  in  the  record.  The  court  found  the 
due  execution  of  the  contract,  a  failure  to 
perform  on  the  part  of  the  appellants,  that 
the  failure  to  so  perform  was  not  due  to  any 
fault  of  the  respondents,  and  that  by  reason 
of  the  refusal  and  failure  of  appellants  to 
perform  the  contract,  the  respondents  had 
''been  damaged  in  the  sum  of  $500,  the 
amount  provided  in  the  contract  as  liqui- 
dated damages;"  finding,  further,  that  ther** 
was  no  evidence  of  pecuniary  loss  to  the  re- 
spondents other  than  is  contained  in  the 
written  contract.  The  court  thereupon  en- 
tered a  judgment  for  the  respondents  for  the 
amount  so  found  to  be  due  as  liquidated 
damages,  and  this  appeal  was  taken  there- 
from. 

But  one  question  is  suggested  by  the  rec- 
ord, namely:  Is  the  provision  of  the  con- 
tract whereby  the  one  party  agrees  to  pay 
and  forfeit  to  the  other  the  sum  of  $500  if 
such  party  fails  to  comply  with  the  condi- 
tions of  the  contract,  a  provision  for  liqui- 
dated damages,  or  is  it  a  penalty?  The  ap- 
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pellants  strenuously  contend  that  it  is  a 
penalty,  and  rely  for  authority  upon  the 
former  holdings  of  this  court.  The  first  case 
called  to  our  attention  where  an  agreement 
to  pay  a  fixed  sum  in  case  of  a  breacii  in 
the  performance  of  the  conditions  of  a  con- 
tract was  considered  is  Reiehenbach  v.  Sage, 
13  Wash.  364,  52  Am.  St.  Rep.  51,  43  Pac. 
354.  In  that  case  the  appellants'  principal 
contracted  with- the  respondent  to  construct 
a  certain  building,  to  be  completed  by  a  giv- 
en date,  agreeing  to  pay  $10  per  day  for 
each  and  every  day  the  completion  of  the 
building  was  delayed  beyond  the  date 
named.  The  court  below  held  the  provision 
to  be  one  for  liquidated  damages,  and  not  a 
penalty,  and  its  judgment  was  affirmed  by 
this  court.  Passing  upon  the  question,  the 
court  said:  "We  think  the  question  which 
should  be  logically  first  settled  'in  this  case 
is:  W^as  the  contract  to  pay  the  damages 
specified  a  provision  for  a  penalty  or  for 
liquidated  damages?  There  has  been  some 
confiict  of  authority  on  this  question;  each 
case,  however,  necessarily  being  decided 
with  reference  to  its  own  particular  cir- 
cumstances and  the  particular  language  of 
the  contract.  We  are  satisfied,  however, 
that  the  overwhelming  weight  of  authority 
sustains  the  contention  that  this  contract 
provides  for  liquidated  damages.  There  is 
nothing  inequitable  in  the  terms  of  this 
provision.  The  amount  does  not  seem  to 
us  to  be  excessive  or  unreasonable.  It  does 
not  provided  for  the  payment  of  a  sum  in 
gross  on  the  failure  to  comply  with  the  con- 
tract at  the  expiration  of  the  time  limited, 
but  the  damages  accrue  according  to  the 
length  of  time  the  breach  continues;  and, 
again,  there  is  an  element  of  uncertainty  as 
to  the  real  damages  which  would  be  sus- 
tained by  the  plaintiff  which  renders  it 
more  or  less  impracticable  to  be  determined 
by  a  jury.  Values  of  rents  are  fiuctuating, 
and  dwelling  houses  of  the  character  and 
description  of  this  one  are  ordinarily  not 
built  for  rent  at  all,  but  for  the  conven- 
ience and  comfort  of  the  owners;  and  inas- 
much as  the  parties  saw  fit  to  settle  in 
advance  the  question  of  damages,  and  it 
seems  to,  be  on  an  equitable  basis,  we  do 
not  feel  justified  in  disturbing  that  contract 
and  holding  that  it  was  a  contract  which 
the  parties  had  no  right  to  make.  .  .  . 
We  think  these  contracts  should  be  sus- 
tained where  no  fraud  or  illegality  appears, 
as  a  matter  of  policy,  for  it  would  frequent- 
ly save  expensive  and  troublesome  litififation 
if  the  parties  could  contract  in  advance 
with  reference  to  damages,  with  the  knowl- 
edge that  such  contracts  would  without 
question  be  enforced."  To  the  same  point 
is  Drumheller  v.  American  Surety  Co.  30 
Wash.  530,  71  Pac.  25,  and  Jenkins  v.  Amcr- 
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lean  Surety  Co.  45  Wash.  573,  88  Pac. 
1112.  In  Everett  Land  Co.  v.  Maney,  16 
Wash.  552,  48  Pac.  243,  the  appellant  con- 
tracted to  purchase  of  the  respondent  cer- 
tain lota  for  a  consideration  of  $3,000, 
which  he  secured  hy  a  mortgage  on  the  lots 
purchased.  In  addition  to  the  contract  to 
pay  the  purchase  price,  the  appellant  gave 
an  obligation  called  a  bond  in  the  sum  of 
$4«000.  The  respondent  executed  to  the  ap- 
pellant a  contemporaneous  agreement 
whereby  he  agreed  that,  if  the  appellant 
would  build  upon  the  lots  sold  him  a  brick 
building  of  the  value  of  $16,000  within 
eighteen  months,  the  $4,000  obligation 
should  be  canceled.  The  building  was  not 
constructed,  and  in  an  action  to  foreclose 
the  mortgage  and  recover  on  the  $4,000 
obligation,  it  was  contended  that  this  obli- 
gation was  in  no  sense  a  part  of  the  pur- 
chase price,  but  an  obligation  fixing  a 
penalty  for  failure  to  erect  the  brick  build- 
ing, on  which  the  respondent  was  entitled  to 
receive  the  actual  danmges  caused  by  such 
failure.  The  obligation  was  held  to  be  one 
for  liquidated  damages;  the  court  saying 
that  the  damnges  resulting  from  the  breach 
were  so  indefinite  and  uncertain  and  diffi- 
cult to  prove  that  the  amount  stipulated 
fell  within  the  rule  of  liquidated  damages. 
In  Jennings  v.  McCormick,  25  Wash.  427, 
65  Pac.  764,  where  the  owners  of  adjoining 
lands  which  were  protected  from  overflow 
from  high  tides  by  means  of  dikes  and  dams 
entered  into  an  agreement  whereby  one  of 
the  owners  contributed  $200  toward  the 
construction  of  another  dike,  on  condition 
that  the  original  dikes,  which  were  owned 
by  others,  were  not  cut,  leveled,  or  damaged 
in  any  way,  and  stipulated  that  in  case  they 
should  be  so  cut,  leveled,  or  damaged,  the 
money  contributed  should  be  refunded  to 
him,  it  was  hold  on  a  breach  of  the  agree- 
ment that  the  contributor  could  recover  the 
whole  sum  contributed  as  liquidated  dam- 
ages. And  in  case  of  American  Copper,  B. 
&  I.  Works  V.  Galland-Burke  Brewing  & 
Plaiting  Co.  30  Wash.  178,  70  Pac.  236,  it 
was  held  that  a  clause  in  a  contract  for 
the  delivery  of  certain  machinery  by  a  cer- 
tain day,  providing  for  the  payment  of  $25 
per  day  for  each  day  the  delivery  should 
be  delayed  beyond  the  day  named,  was  a 
provision  for  liquidated  damages,  and  not  n 
penalty. 

Of  the  cases  holding  the  obligation  to  be 
a  penalty,  the  first  is  that  of  Krutz  v.  Rob- 
bins,  12  Wash.  7,  28  L.R.A.  676,  50  Am.  St. 
Rep.  871.  40  Pac.  415.  In  that  case  it 
was  held  thai  an  agreement  by  a  mortgagor 
to  pay  an  increase  of  interest  to  the  mort- 
gagee in  case  the  mortgagor  defaulted  in 
any  of  his  interest  payments,  or  in  the  pay- 
ment of  taxes  levied  upon  the  property,  was 
in  the  nature  of  a  penalty,  and  not  recover- 
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able  in  a  suit  to  foreclose  the  mortgage. 
In  McDaniels  v.  Gowey,  30  Wash.  412,  71 
Pac.  12,  a  vendor  of  land,  on  which  there 
were  certain  liens,  gave  a  bond  to  the 
vendees  in  the  sum  of  $4,000,  conditioned 
that,  if  the  obligors  should,  on  or  before  a 
certain  date,  procure  a  satisfaction  and  dis- 
charge of  certain  liens  thereon,  the  obliga- 
tion should  be  void,  otherwise  to  remain  in 
full  force  and  effect.  In  a  suit  upon  the 
bond,  it  was  held  that  the  obligation  was 
one  imposing  a  penalty,  and  not  one  for 
liquidated  damages.  In  Johnson  v.  Cook, 
24  Wash.  474,  64  Pac.  729,  it  was  held  that 
a  bond  conditioned  that  the  obligor  should 
build  or  cause  to  be  built  for  the  obligee  a 
house  of  a  certain  description,  which  should 
cost  not  less  than  a  given  sum,  and  that 
the  obligor  should  pay  all  liens  and  en- 
cumbrances tliat  might  become  liens  on  the 
property  by  reason  of  the  erection  of  the 
house,  was  a  stipulation  for  a  penalty,  and 
not  one  for  liquidated  damages.  It  would 
too  unduly  extend  this  opinion  to  set  out  at 
length  the  reasoning  by  which  those  sever- 
al decisions  were  justified,  b^t  the  same  prin- 
ciple runs  through  all  of  them.  Generally 
speaking,  it  may  be  said  that  when  the 
damages  arising  from  the  breach  of  the  con- 
tract which  the  obligation  is  given  to  se- 
cure are  uncertain  in  their  nature,  and  not 
readily  susceptible  of  proof  by  the  ordinary 
rules  of  evidence,  and  are  not  so  dispropor- 
tionate to  the  probable  damages  suffered  as 
to  appear  unconscionable,  and  it  is  reason- 
ably clear  from  the  whole  agreement  that  if 
is  the  intention  of  the  parties  to  provide 
for  liquidated  damages,  and  not  a  penalty, 
such  a  stipulation  will  be  held  to  be  one 
for  liquidated  damages.  On  the  other  hand, 
if  the  stipulation  is  inserted  to  secure  the 
payment  of  a  definite  sum  of  money,  or  if 
the  actual  damages  suffered  are  easily  as- 
certained and  are  less  than  the  stipulated 
sum,  or  if  the  principal  agreement  contains 
provisions  for  the  performance  or  nonper- 
formance of  several  acts  of  different  de- 
grees of  importance,  and  the  stipulated  sum 
is  to  be  paid  on  the  violation  of  any  or  all 
of  them,  and  the  sum  will  in  some  instances 
be  too  large,  or  if,  from  an  examination  of 
the  written  agreement,  it  is  uncertain 
whether  it  was  the  intent  of  the  parties 
that  the  stipulation  was  intended  as  liqui- 
dated damages,  or  as  a  penalty,  it  should 
be  treated  as  a  penalty. 

Tested  by  the  foregoing  rules,  it  would 
seem  that  the  stipulation  in  the  contract 
in  question  here  is  a  stipulation  for  liqui- 
dated damages  rather  than  one  for  a  pen- 
alty. The  damages  suffered  for  the  breach 
of  the  agreement  are  uncertain  in  their 
nature,  the  sum  stipulated  is  not  so  dis- 
proportionate to  the  probable  damages  suf- 
fered as  to  appear  unconscionable,  and  it 
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appears  clear  to  our  minds  that  the  parties 
intended  to  stipulate  for  a  fixed  sum  as 
damages  rather  than  for  a  penalty.  The 
appellant,  however,  argues  with  much  force 
that  the  case  falls  within  the  rule  of  the 
case  of  McDaniels  v.  Gowey,  supra;  that 
the  principal  agreement  contained  provi- 
sions for  the  performance  of  several  acts 

•  of  different  degrees  of  importance,  and  the 
sum  stipulated  is  to  be  paid  on  the  viola- 
tion of  any  or  all  of  such  provisions.    The 

*  contract,  by  the  form  in  which  it  is  writ- 
ten, it  will  be  observed,  lends  color  to  these 
contentions,  but  a  more  careful  analysis 
will  show  that  it  has  but  one  primary  pur- 


pose; namely,  to  provide  for  an  exchange 
of  properties.  The  several  conditions  to 
be  performed  by  the  parties  are  but  steps 
leading  up  to  that  primary  purpose,  and  it 
is  clear  that  the  stipulated  sum  was  in- 
tended to  fix  the  amount  of  damages  to  be 
paid  by  the  party  in  default  in  case  the 
contract  as  a  whole  was  not  carried  out. 

In  our  opinion  the  stipulation  was  one 
for  liquidated  damages,  and  the  judgment 
will  stand  affirmed. 

Rudkin,  Ch.  J.,  and  Chadwick,  Gose, 
and  Morris,  JJ.,  concur. 


Note.  —  Provieion  for  damages  in  land 
contract  as  penalty  or  stipulated 
damages. 
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penalty  or  stipulated  damages. 
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how  far  controlling,  9. 
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ulated, 27. 
III.  Statutes,     31. 

I.  Introduction, 

This  note  is  limited  to  a  consideration 
of   the   question    whether   a   provision   for 


the  payment  of  a  sum  of  money  by  one 
party  to  the  other,  in  a  contract  for 
the  sale  or  purchase  of  land,  is,  in  the 
event  of  default,  to  be  construed  as  a  pen- 
alty or  as  stipulated  damages.  It  has 
been  said  that  if  there  is  any  branch 
of  the  law  inveighed  against  for  un- 
certainty deserving  of  such  a  reproach,  it 
is  this  subject  of  the  distinction  between 
penalties  and  liquidated  damages,  l  And 
no  branch  can  be  more  truthfully  said  to 
be  involved  in  obscurity  by  contradictory 
decisions.  >  It  has  been  somewhat  extrav- 
agantly asserted  to  have  given  rise  to  as 
great  a  variety  of  judicial  utterances  as 
there  were  kinds  of  contracts  among  men ;  3 
but  one  might  well  be  pardoned  this  bit  of 
hyperbole  following  a  perusal  of  any  con- 
siderable number  of  the  cases. 

The  trouble  with  this  class  of  cases  has 
been  that  the  courts  have  stronglv  felt  the 
call  to  do  equity,  but  instead  of  being  frank, 
and  resting  their  decisions  on  principles  of 
natural  justice,  have  adopted  the  usual 
plan  of  attempting  to  justify  their  action 
by  existing  rules.  ^  It  is  the  effort  to  rec- 
oncile the  reasoning  applied  in  cases  of  this 
character  with  that  employed  in  the  con- 


1  Williams  v.  Green,  14  Ark.  315. 

8  No  branch  of  the  law  is  involved  in 
more  obscurity  by  contradictory  decisions 
than  whether  the  sum  named  in  an  agree- 
ment to  secure  performance  will  be  treat- 
ed as  liquidated  damages  or  as  a  penalty. 
Gobble  V.  Linder,  76  111.  157. 

Few  questions  have  more  perplexed  the 
courts.  The  decisions  are  in  hopeless  con- 
flict, and  it  is  almost  impossible  to  expect 
from  them  any  satisfactory  general  rule. 
The  decisions  are  litle  more  than  a  multi- 
tude of  particular  instances, — a  mere  col- 
lection, indeed,  of  special  cases.  Jaxjua  y. 
Headington,  114  Ind.  309,  16  N.  E.  527. 

There  is  great  difficulty  in  extracting 
from  the  cases  any  settled  rule  by  which 
the  question  may  be  decided.  Gammon  v. 
Howe,  14  Me.  250. 

8  It  is  a  question  which  has  given  rise 
to  as  great  a  variety  of  judicial  utter- 
ances as  there  are  kinds  of  contracts  among 
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men.  All  the  courts  agree  that  for  its  so- 
lution no  fixed  or  general  rule  can  be  laid 
down  for  the  government  of  all  cases,  but 
that  each  case  must  necessarily  in  a  large 
measure  stand  for  its  proper  construction 
upon  its  own  bottom.  Smith  v.  Newell,  37 
Fla.  147,  20  So.  249. 

*  The  courts,  from  a  desire  to  avoid  cases 
of  seeming  hardship,  have  in  many  instan- 
ces made  decisions  disregarding  the  evi- 
dent intent  and  design  of  the  parties  to 
tiie  contract;  and  a  variety  of  reasons  have 
been  assigned  for  this  course.  Chamberlain 
v.   Bagley,   11  N.  H.  234. 

The  language  in  this  character  of  con- 
tracts is  not  more  explicit  or  emphatic  for 
paying  the  sum  named  than  is  the  penalty 
of  a  bond;  and  all  know  that  such  penal- 
ties are  never  enforced,  but  simply  the  ac- 
tual damage  sustained,  if  less  than  the 
amount  of  the  penalty.  The  same  reasons 
may,  and  frequently  do,  exist  for  holding 
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•traction  of  other  contracts  which  causes 
the  confusion.  Portia  disposed  of  Shylock's 
demand  for  a  pound  of  flesh  by  reminding 
him  that  ''this  bond  doth  give  thee  here  no 
jot  of  blood."  An  English  or  American 
judge  confronted  by  the  same  parties,  mak- 
ing the  same  demand,  for  a  violation  of  a 
land  contract,  would  say  to  Shylock:  "Sir, 
the  law  requires  us  to%give  effect  to  the 
intention  of  the  parties  to  a  contract,  no 
matter  with  what  folly  the  agreement  may 
have  been  entered  into.  To  find  what  this 
intention  is,  we  must  examine  the  wliole 
instrument,  consider  the  surrounding  cir- 
cumstances, the  situation  of  the  parties  at 
the  time  of  the  signing  of  the  bond,  etc. 
Now  the  words  of  this  bond  expressly  are 
*a  pound  of  flesh.'  This  would  ordinarily 
mean  a  pound  of  flesh.  But  the  very  enor- 
mity of  the  thing  stipulated  for  compels 
the  court  to  believe  that  it  was  not  in- 
tended. The  law,  while  not  interfering 
with  the  freedom  of  persons  to  contract 
as  they  choose,  nevertheless  gives  effect  to 
the  real  intent  of  the  parties  rather  than 
to  the  expressed  intent.  What  you  really 
meant  was  that  this  thing  should  only  be  a 
security  for  the  performance  of  the  contract. 
We  are  therefore  compelled  to  deny  you 
your  pound  of  flesh."  It  will  be  observed 
that  the  result  obtained  is  the  same  under 
the  English  as  under  the  Venetian  law, — 
the  relief  of  the  party  in  default  from  an 
unconscionable  covenant;  and  that  the  re- 
sult is  accomplished  in  precisely  the  same 
manner, — ^that  is,  according  to  the  formula 
of  the  law. 

under  such  an  agreement  as  this  that  no 
more  than  the  actual  damage  sliall  be  re- 
covered, as  in  cases  of  penal  bonds.  Sco- 
field  V.  Tompkins,  95  111.  100,  35  Am.  Hep. 
100. 

»  Williams  v.  Green,  supra. 

•  VIII.  And  be  it  further  enacted,  That 
in  all  Actions,  which  from  and  after  the 
said  &ve  and  twentieth  Day  of  March  one 
thousand  six  hundred  ninety  and  seven, 
shall  be  commenced  or  prosecuted  in  any 
of  His  Majesty's  Courts  of  Record,  upon 
any  Bond  or  Bonds,  or  on  any  Penal  Sum, 
for  Non  performance  of  any  Covenants  or 
Agreements  in  any  Indenture,  Deed,  or 
Writing  contained,  the  Plaintiff  or  Plain- 
tiffs may  assign  as  many  Breaches  as  he 
or  they  shall  ttiink  fit,  and  the  Jury,  upon 
Trial  of  such  Action  or  Actions,  shall  and 
may  assess,  not  only  such  Damages  and 
Costs  of  Suit  as  have  heretofore  been  usual- 
ly done  in  such  Cases,  but  also  Damages 
for  such  of  the  said  Breaches  no  to  be  as- 
signed, as  the  Plaintiff'  upon  the  Trial  of 
the  Issues  shall  prove  to  have  been  broken, 
and  that  the  like  Judgment  shall  be  entered 
upon  such  Verdict  as  heretofore  hath  been 
usually  done  in  such  like  Actions:  and  if 
Judgment  shall  be  given  for  the  Plaintiff 
OB  a  Demurrer  or  by  Confession,  or  Nihil 
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At  first  there  was  no  question  in  the  Eng- 
lish law  as  to  the  right  of  the  obligee  to 
collect  the  full  amount  of  the  penalty. 
"Anciently  at  the  common  law,"  said  Jus- 
tice Watkins  of  Arkansas,  "the  penalty 
named  in  a  bond  was  a  security  for  the 
performance  of  the  condition  annexed  to  it. 
Upon  forfeiture  of  the  condition,  the  obligee 
was  entitled  to  recover  the  penalty,  which 
was,  at  the  same  time,  the  utmost  limit, 
and  beyond  which  the  obligor's  liability 
could  not  be  extended.  To  obviate  the  hard- 
ship and  injustice  often  growing  out  of 
this  stubborn  rule,  arose  one  of  the  early 
jurisdictions  of  courts  of  equity  to  relieve 
against  penalties  and  forfeitures  by  decree- 
ing that  the  judgment  for  the  penal  sum 
should  stand  as  a  security  for  the  payment 
by  the  obligor  of  such  damages  as  the 
obligee  had  actually  sustained,  of  which  an 
account  would  be  taken.  The  practical  ef- 
fect of  the  English  statute,  re-enacted  or 
tacitly  adopted  in  this  country,  requiring 
the  plaintiff  suing  upon  a  penal  bond  to 
suggest  the  breaches  complained  of,  and 
entering  a  formal  judgment  for  the  penalty, 
to  have  execution  only  for  the  amount  of 
damages  assessed,  the  penalty  being  in  the 
meantime  considered  as  a  security  for  any 
further  breaches  that  miglit  occur,  was  to 
enable  courts  of  law  to  administer  the  same 
relief  before  affordeu  in  chancery."  6 

Before  the  passage  of  the  statute  of  8 
&  0  WUlliam  III.,  6  the  relief  was  solely  in 
equity,  and  originally  was  granted  only  in 
cases  of  fraud,  extremity,  or  accident.  At 
a   later   period,    a   practice   sprang   up   in 

dicit,  the  Plaintiff  upon  the  Roll  may  sug- 
gest as  many  Breaches  of  the  Covenants 
and  Agreements  as  he  shall  think  fit,  up- 
on which  shall  issue  a  Writ  to  the  Sher- 
iff of  that  County  where  the  Action  shall  be 
brought,  to  summon  a  jury  to  appear  be- 
fore the  Justices  or  Justice  of  Assize,  or 
NiM  priua,  of  that  County,  to  enquire  of 
the  Truth  of  every  one  of  those  Breaches, 
and  to  Assess  the  Damages  that  the  Plain- 
tiff shall  have  sustained  thereby;  in  which 
Writ  it  shall  be  commanded  to  the  said 
Justices  or  Justice  of  Assize,  or  Nisi  priua 
that  he  or  they  shall  make  a  Return  there- 
of to  the  Court  from  whence  the  same  shall 
issue,  at  the  Time  in  such  Writ  mentioned; 
and  in  case  the  Defendant  or  Defendants, 
after  such  Judgment  entered,  and  before 
any  Execution  executed,  shall  pay  unto  the 
Court  where  the  Action  shall  be  brought, 
to  the  Use  of  the  Plaintiff  or  Plaintiffs,  or 
his  or  their  Executors  or  Administrators, 
such  Damages  so  to  be  assessed  by  Reason 
of  all  or  of  any  of  the  Breaches  of  such 
Covenants,  together  with  the  Costs  of  Suit, 
a  Stay  of  Execution  of  the  said  Judgment 
shall  be  entered  upon  Record;  or  if  by 
Reason  of  any  Execution  executed,  the 
Plaintiff  or  Plaintiffs,  or  his  or  their  Execu- 
tors or  Administrators,  shall  be  fully  paid 
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chancery  to  grant  relief  in  all  cases  where 
the  sum  named  was  a  mere  penalty  to  se- 
cure performance,  and  compensation  could 
be  obtained  on  an  issue  of  quantutn  damni- 
ficatua.'*  The  effect  of  the  statute  was  to 
put  an  action  for  the  recovery  of  penalties 
for  default  in  the  performance  of  agree- 
ments upon  the  same  basis  as  actions  'di- 
rectly upon  the  agreement  to  recover  dam- 
ages, with  respect  to  the  quantum  of  re- 
covery. The  operation  of  the  statute  is  to 
provide  substantially  the  same  measure  of 
relief  in  an  action  at  law  as  the  defendant 
might  have  obtained  after  judgment  by  the 
intervention  of  a  court  of  equity.  • 

It  is  said  that  "as  penalties  became  un- 
availing because  the  obligee,  not  entitled 
to  or  not  seeking  a  specific  performance, 
was  required  to  accept  a  compensation  in 
damages  for  such  injury  as  he  could  show 
he  had  sustained,  a  new  form  of  contract 
was  resorted  to,  whereby  the  parties  antici- 
pated and  agreed  in  advance,  for  a  certain 


amount  of  damages  which  would  be  ac- 
cepted as  a  full  compensation  for  such  in- 
jury as  might  be  sustained  by  a  breach 
of  the  contract.  Many  cases  may  be  sup- 
posed where  it  would  be  altogether  proper 
and  expedient  to  allow  the  damages  to  be 
thus  stipulated.  Prudent  men,  understand- 
ing their  own  affairs,  might  not  be  willing 
to  run  the  risk  of  9  failure  of  evidence  to 
prove  their  situation  and  inducements  for 
entering  into  the  contract,  or  trace  the 
various  sources  from  whence  Injury  or  in- 
convenience was  expected  to  result.  The 
obligor  and  the  obligee,  though  for  opposite 
reasons,  might  be  equally  unwilling  to  sub- 
mit the  question  of  uncertain  damages  to 
any  arbitration,  or  the  precarious  assess- 
ment of  a  jury.  No  court  has  been  bold 
enough  to  deny  to  parties  capable  of  con- 
tracting, the  right  to  make  such  contracts 
as  they  choose  to  enter  into  in  any  mode 
authorized  by  law,  provided  they  be  not 
illegal,  inunoral,  or  against  public  policy."* 


or  satisfied  all  such  Damages  so  to  be  as- 
sessed, together  with  his  or  their  Costs  of 
Suit,  and  all  reasonable  Charges  and  Ex- 
penses for  executing  the  said  Execution,  the 
Body,  Lands,  Goods  of  the  Defendants,  shall 
be  thereupon  forthwith  discharged  from 
the  said  Execution,  which  shall  likewise  be 
entered  upon  Record;  but  notwithstanding 
in  each  Case  such  Jiidgment  shall  remain, 
continue  and  be,  as  a  further  Security  to 
answer  to  the  Plaintiff  or  Plaintiffs,  and 
his  or  their  Executors  or  Administrators, 
such  Damages  as  shall  or  may  be  sustained 
for  further  Breach  of  any  Covenant  or 
Covenants  in  the  same  Indenture  Deed,  or 
Writing  contained,  upon  which  the  Plain- 
tiff or  Plaintiffs  may  have  a  Scire  facias 
upon  the  said  Judgment  against  the  De- 
fendant or  against  his  Heir,  Terre-Tenants, 
or  his  Executors  or  Administrators,  sug- 
gesting other  Breaches  of  the  said  Cove- 
nants or  Agreements,  and  to  summon  him 
or  them  respectively  to  shew  cause  why 
Execution  shall  not  be  had  or  awarded  up- 
on the  said  Judgment,  upon  which  there 
shall  be  the  like  proceeding  as  was  in  the 
Action  of  Debt  upon  the  said  Bond  or  Ob- 
ligation, for  assessing  of  Damages  upon 
Trial  of  Issues  joined  upon  such  Breaches, 
or  Inquiry  thereof  upon  a  Writ  to  be 
awarded  in  Manner  as  aforesaid;  and  that 
upon  Payment  or  Satisfaction  in  Manner 
as  aforesaid,  of  such  future  Damages, 
Costs,  and  Charges,  as  aforesaid,  all  fur- 
ther Proceedings  on  the  said  Judgments  are 
again  to  be  stayed,  and  so  totiea  quotieSf 
and  the  Defendant,  his  Body,  Lands,  or 
Goods,  shall  be  discharged  out  of  Execu- 
tion, as  aforesaid.  Stat.  8  &  9  Wm.  III. 
ohap.  II. 

7  Whitfield  V.  Levy,  35  N.  J.  L.  149. 

•  Ibid. 

•  Williams  y.  Green,   14  Ark.  315. 

The  strong  desire  of  mankind  to  be  per- 
mitted to  act  as  free  agents  rebelled  against 
34  L.R.A.(N.S.) 


the  course  of  decision  which  disarmed  a 
penalty  of  its  terror,  and  as  it  ceased  to 
afford  a  security  for  the  performance  of 
a  contract,  they  resorted  to  agreements 
for  stipulated  damages,  which,  under  the 
idea  of  a  compensfition,  grew  up  to  be  rec- 
ognized as  legitimate.  The  truth  is,  the 
real  object  of  every  stipulation  for  conse- 
quential damages  is  to  secure  the  perform- 
ance of  the  contract  itself;  and  but  for 
the  confusion  of  terms,  it  would  be  prop- 
er to  say  that  covenants  to  pay  a  certain 
amount  of  damages  for  the  breach  of  any 
undertaking  have,  to  the  extent  tliat  they 
are  allowable,  taken  the  place  of  penalties, 
the  only  broad  distinction  being  that 
which  prevails  in  chancery  as  at  law  be- 
tween penalties  and  forfeitures  for  the  non- 
payment of  money,  and  those  which  are 
incurred  by  the  failure  to  perform  any  oth- 
er collateral   act.     Ibid. 

The  parties  to  a  contract  may  agree  up- 
on any  amount  of  compensation  for  its 
breach  as  liquidated  damages,  which  does 
not  manifestly  exceed  the  amount  if  in- 
jury suffered,  and  the  party  in  default  will 
be  required  to  pay  this  fixed  sum  as  au 
equivalent  for  the  loss  sustained.  Hahn  v. 
Horstman,  12  Bush,  249. 

Such  a  contract  may  be  beneficial  to  both 
parties.  In  Holmes  v.  Holmes,  12  Barb. 
137,  it  is  said  that  when  the  damages  to 
be  recovered  are  liquidated  in  advance  by 
the  terms  of  the  contract,  it  is  a  mistake 
to  assume  that  the  party  claiming  is  alone 
benefited.  Such  a  stipulation  may  be  as 
beneficial  to  the  party  who  pays  as  it  is  to 
him  that  receives.  Both  enter  into  the  con- 
tract with  a  full  knowledge  of  all  their 
rights  and  liabilities  The  amount  to  be 
paid  is  not  to  be  diminished,  neither  is  it 
to  be  enlarged.  Each  may  estimate  the 
consequences  of  a  breach  with  certainty  and 
precision,  and  deport  himself  accordingly. 
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The  Uw,  tben,  being  that  the  courts 
will  not  enforce  penalties  to  their  full  ex- 
tent, but  will  Bustain  agreements  for  dam- 
ages, t^'o  questions  naturally  arise;  First, 
may  the  parties  stipulate  for  damages  in 
any  kind  of  a  contract?  and,  second,  if  the 
rule  as  to  stipulated  damages  applies  only 
to  a  limitM  number  of  contracts,  may  the 
parties  as  to  those  contracts  go  to  any 
length  they  choose  in  stipulating  for  dam- 
ages? These  questions  will  be  discussed 
in   the  following  subdiyisions  of  the  note. 

II.  Tests  for  determining  whether  sunv 
is  penalty  or  stipuUited  damages, 

a.  Difficulty   in  ascertaining  damages. 

In  answer  to  the  question  whether  the 
rule  that  the  parties  may  stipulate  their 
damages  applies  to  ail  contracts,  it  may  be 
said    thai    the    courts    are    in  accord  in 


holding  that  it  does  not.  It  is  only 
where  the  damages  are  in  their  nature 
uncertain  and  diMcult  of  ascertainment 
that  the  amount  to  be  paid  may  be  agreed 
upon  at  the  time  of  making  the  contract.  10 
Ibis  is  the  general  rule  with  respect  to  the 
kind  of  contracts  under  consideration  in 
this  note.  On  the  other  hand,  where  the 
damages  resulting  from  a  breach  of  con- 
tract are  certain,  and  the  sum  expressed 
in  one  event  would  be  too  small  and  in 
anotlier  too  large,  they  cannot  be  considered 
as  liquidated.  1^  It  has  been  said  that  the 
fluctuations  in  the  market  values  of  land, 
and  the  contingencies  likely  to  arise  in  al- 
most every  negotiation  concerning  real  es- 
tate which  might  cause  or  hinder  the  sale 
thereof,  render  the  question  of  damages 
caused  by  failure  to  perform  a  contract  for 
the  exchange  of  the  same  so  indeterminable 
and  uncertain  as  to  be  a  proper  subject  for 


10  Williams   v.   Green,   supra.  f 

Where  the  damages  which  may  result 
from  the  nonperformance  of  a  contract  are 
uncertain,  and  cannot  be  measured  with  any 
degree  of  accuracy,  there  the  sum  agreed  to 
be  paid  by  the  pai'ty  in  default  will  be  re- 
gal ded  as  liquidated  damages.  Watts  v. 
btaeppard,  2  Ala.  425. 

Une  court  must  take  into  consideration 
whether  the  damages  are  in  their  nature 
certain  or  uncertain,  or  difficult  of  definite 
ascertainment.  Foley  v.  McKeegan,  4  Iowa, 
I,  66  Am.  Dec.  107. 

The  matter  for  adjustment  may  be  such 
that,  in  the  event  of  a  breach,  the  damages 
resulting  therefrom  would  be  difficult 
readily  or  accurately  to  ascertain  or  ap- 
proximate. It  is  apparent  this  is  of  signal 
importance,  for  in  such  case,  it  may  very 
reasonably  be  presumed  that  tlie  parties  had 
in  contemplation  the  uncertainty  in  this 
regard,  and  agreed  ui)on  the  sum  stipulated 
with  the  special  end  in  view  of  obviating 
all  future  difficulty  arising  therefrom. 
Sanders  v.  Carter,  91  Ga.  450,  17  S.  E.  345. 

It  is  a  general  rule  of  construction  that 
the  sum  agreed  upon  will  be  treated  as  a 
penalty  unless  it  is  payable  for  an  injury 
of  uncertain  amount  or  extent.  State, 
Lansing,  Prosecutor,  v.  Dodd,  45  N.  J.  L. 
525. 

If,  from  the  nature  of  the  agreement, 
it  is  clear  that  any  attempt  to  get  at  the 
actual  damages  would  be  difficult,  if  not 
vain,  then  the  courts  will  incline  to  give 
the  relief  which  the  parties  have  agreed 
on.  Scofield  ▼.  Tompkins,  95  111.  190,  35 
Am.  Rep.  160,  citing  Sedgw.  Damages, 
492. 

Wliere  the  damages  are  uncertain,  and 
not  capable  of  being  ascertained  by  any 
satisfactory  and  known  rule,  whether  the 
uncertainty  lies  in  the  nature  of  the  sub- 
ject itself,  or  in  the  particular  circum- 
Biaaxces  of  the  case,  it  will  be  inferred  that 
the  parties  intended  the  sum  specified  as 
liquidated  damages.  Herberger  v.  H.  £. 
Orr.  Co.  —  Wash.  — ,  114  Pac.  178. 
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Where  it  is  agreed  that  if  a  party  do  or 
omit  something  which  may  be  injurious  to 
another  a  sum  shall  be  paid,  this  sum 
may  be  considered  liquidated  damages  in 
all  cases  where  the  damages  are  uncertain 
and  depend  on  the  discretion  of  the  jury. 
In  such  cases,  the  parties  may  stipulate  for 
the  consequences  of  the  breach  of  con- 
tract.    Tingley  v.  Cutler,  7  Conn.  291. 

In  Hurd  v.  Dunsmore,  63  N.  H.  171,  it 
was  held  that  where  there  was  no  mention 
in  the  instrument  of  liquidated  damages, 
the  intention  to  regard  the  penal  sum  of 
a  bond  to  secure  the  payment  of  the  pur- 
chase price  for  a  parcel  of  land  other  tiian 
as  a  penalty  could  be  presumed  from  any 
uncertainty  of  the  damages  caused  by  tiie 
default,  or  from  any  ditticulty  of  proof. 

It  will  be  inferred  that  the  parties  in- 
tended the  sum  named  as  liquidated  dam- 
ages where  the  damages  arising  from  the 
breach  are  uncertain,  and  are  not  capable 
of  being  ascertained  by  any  satisfactory 
and  known  rule.  Gobble  v.  Linder^  70 
111.    167. 

Where  the  sum  is  agreed  to  be  paid  for 
a  single  breach  of  the  contract,  and  the 
damages  are  wholly  uncertain  in  amount, 
and  the  sum  is  not  apparently  dispropor- 
tionate to  the  injury,  all  the  cases  agree 
that  the  sum  should  be  recovered  as  the 
damages  liquidated  by  the  parties  them- 
selves for  the  breach.  Lyman  v.  Babcock, 
40  Wis.  503. 

But  mere  recital  in  the  agreement  that 
it  would  be  difficult  to  ascertain  the  in- 
jury on  default  is  not  controlling  on  that 
question.     Watts  v.  Sheppard,  supra. 

H  Ibid. 

If  the  actual  damage  sustained  by 
the  party  complaining  cannot  be  reached 
or  determined  by  any  known  rule  of  law, 
then  the  courts  are  disposed  to  look  alone 
to  the  measure  of  damage  fixed  by  the  con- 
tract; but,  as  a  general  rule,  where  the 
actual  damages  can  be  ascertained  from 
the  nature  of  the  contract  itself,  the  courts 
are  always  inclined  to  disregard  the  Ian- 
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the  parties  in  advance  to  liquidate  by  con- 
tract. 18  It  is  in  fact  well  settled  that  a 
contract  for  the  transfer  of  land  is  of  the 
kind  of  agreements  open  to  a  stipulation 
for  liquidated  damages. 

So,  where  land  waa  conveyed,  and  upon 
the  date  of  the  conveyance,  and  aa  a  part 
of  the  same  transaction,  and  in  considera- 
tion of  the  purchase  price  of  the  premises, 
the  vendor  executed  an  instrument  in  which 
he  agreed  to  have  a  mortgage  covering  the 
premises  discharged  of  record  within  one 
year  from  date,  it  was  held  that  the  sum  of 
$500  damages,  fixed  in  the  agreement  as 
the  sum  to  be  paid  the  vendee  upon  the 
vendor's  default,  should  be  treated  as  li- 
quidated damages,  since  the  injury  flowing 
from  a  breach  of  the  agreement  was  un- 
certain in  itself,  and  insusceptible  of  being 
reduced  to  a  certainty  by  legal  compensa- 
tion. 1*  And  where  a  person  who  received 
the  sum  of  $11,000  by  a  subscription  to  aid 
him  in  the  construction  of  a  hotel,  others 
having  made  an  additional  subscription  to 
the   amount   of   $9,000,   payable  when   the 


hotel  was  completed,  agreed  that  he  would 
pay  a  person  with  whom  the  subscription 
money  waa  deposited  the  sum  of  $11,000, 
with  interest  on  demand,  would  discharge 
the  subscribers  for  the  additional  siun  of 
$9,000  from  all  liability,  and  would  pay  for 
the  benefit  of  all  subscribers  the  additional 
sum  of  $20,000,  ''not  as  a  penalty,  but  aa 
fixed  and  liquidated  damages,  and  subject 
to  no  deduction,"  it  was  held  that  the  lat- 
ter sum  was  intended  for  liquidated  dam- 
ages, there  being  no  standard  for  the  as- 
certainment of  the  actual  damages  suffered 
by  the  default,  i^  So,  a  contract  for  the 
conveyance  of  a  farm  of  the  agreed  valua- 
tion of  $8,750,  in  consideration  of  the  con- 
veyance of  certain  lots  in  a  village  at  the 
agreed  valuation  of  $2,500,  and  a  stock  of 
hardware,  was  held  to  be  a  proper  one  for 
the  stipulation  of  $1,000  liquidated  dam- 
ages, the  actual  damages  for  a  breach  there- 
of being  uncertain  in  their  nature,  difficult 
to  be  ascertained,  or  impossible  to  be  esti- 
mated with  certainty  by  reference  to  any 
pecuniary  standard.!*     In  one  case,  how- 


guage  of  the  contract  so  far  as  it  fixes  the 
damages,  and  particularly  in  cases  where 
a  strict  construction  of  the  language  used 
would  renult  in  oppression  to  the  party 
against  wiiom  the  claim  is  asserted  by 
giving  to  the  complaining  party  more  dam- 
ages than  he  has  really  sustained.  Hahn 
V.  Horstmani  supra,  citing  Sedgw.  Dam- 
ages, 420. 

WWestbay  v.  Terry,  83  Ark.  144,  103 
S.   W.    160. 

iSFasler  y.  Beard,  39  Minn.  32,  38  N. 
W.  755. 

A  provision  in  a  contract  for  the  sale 
of  land,  that  if  either  party  should  flunk 
out  of  the  bargain,  and  not  do  according 
to  his  agreement,  he  must  pay  £300  dam- 
ages to  the  other  party,  was  held  to  be 
for  liquidated  damages.  Koster  y.  Holden, 
17  U.  C.  C.  P.  139. 

Where  there  was  a  contract  for  the  sale 
and  purchase  of  a  storehouse  and  certain 
lota  adjoining  it,  and  each  of  the  parties 
made  a  check  to  the  other  for  $50,  which 
was  to  be  good  if  he  failed  to  comply  with 
the  contract,  and  null  and  void  if  he  did 
comply  with  it,  the  agreement  was  held  to 
orovide  for  stipulated  damages.  Dobbs  v. 
Turner,  —  Tex.  Civ.  App.  — ,  70  S.  W. 
458.  The  court  said  that  the  damages  in 
this  case  were  uncertain,  and  that  the  con- 
tract was  not  one  where  the  stipulation 
so  greatly  exceeded  the  actual  loss,  if  any, 
that  it  would  authorize  the  actual  dam- 
ages to  be  the  measure  of  recovery. 

A  railroad  company  having  agreed,  in 
consideration  of  a  grant  of  land,  to  erect 
a  station  thereon  before  a  certain  date, 
and  to  transact  its  usual  business  there, 
it  being  stipulated  that  the  value  of  the 
property  conveyed  be  fixed  at  $600,  and 
that,  if  the  defendant  failed  to  comply  with 
its  agreement,  it  should  pay  the  grantor 
34  L.R.A.(N.8.) 


that  sum,  it  was  held  that  the  grantor 
was  entitled  to  recover  the  sum  named  aa 
liquidated  damages,  the  damages  being  of 
a  kind  uncertain  of  ascertainment  and  dif- 
ficult to  prove.  Chickasawba  R.  Co.  v. 
Crigger,  83  Ark.  364,  103  S.  W.  1153. 

A  stipulation  in  an  agreement  for  the 
sale  of  land  for  $1,975,  that,  in  case  of 
default  on  the  part  of  the  vendee,  the  lat- 
ter would  pay  the  vendor  the  sum  of  $150, 
was  held  to  be  for  liquidated  damages. 
Tingley  v.  Cutler,  supra. 

H  Chase  v.  Allen,  13  Gray,  42. 

A  provision  in  a  contract  for  the  sale  of 
land  valued  at  $21,000,  that  ''either  party 
failing  to  comply  with  its  provisions  shall 
forfeit  and  pay  to  the  other  the  sum  of 
$2,000,"  was  held  to  be  for  liquidated  dam- 
ages, the  loss  resulting  from  nonperform- 
ance on  either  side  being  vague  and  uncer- 
tain and  insusceptible  of  any  precise  or 
accurate  ascertainment.  Morse  v.  Rath- 
burn,  42  Mo.  594,  97  Am.  Dec.  359. 

Where,  in  a  land  contract^  the  parties, 
in  case  of  default,  bound  themselves  in  the 
sum  of  $1,000,  "which  they  hereby  covenant 
to  fix  and  liquidate  as  the  amount  of  dam- 
ages to  be  paid  by  the  failing  party  for 
nonperformance,"  it  was  held  that  this  was 
an  agreement  for  liquidated  damages,  tlie 
damages  being  uncertain  in  their  nature, 
and  depending  upon  conditions  which  none 
could  comprehend  as  well  aa  the  parties 
themselves.  Holmes  y.  Holmes,  12  Barb. 
137. 

isCalbeck  y.  Ford,  140  Mich.  48,  103 
N.   W.   516. 

Where,  in  addition  to  a  contract  to  pay 
$3,050  for  certain  lots,  the  vendee  gave  an 
obligation  in  the  sum  of  $4,000,  accom- 
panied by  a  note  for  that  amount  to  the 
vendor,  and  the  vendor,  in  a  contempo- 
raneous writing,  agreed  that  in  the  ease 
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ever,  a  bond  in  the  sum  of  $1^000,  condi- 
tioned upon  the  performance  of  an  agree- 
ment to  quitclaim  certain  mining  land  as 
soon  as  a  patent  was  issuedi  was  construed 
aa  a  penalty.  The  court  said  there  is  no 
presumption  in  the  law  that  damages  re- 
sulting from  the  breach  of  an  obligation  to 
convey  a  mining  claim  cannot  be  calculated 
by  market  value,  or  estimated  by  reference 
to  pecuniary  standards,  nor  is  there  a  pre- 
sumption that  it  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual 
damages  in  such  a  case.  It  is  not  to  be 
presumed  that  the  value  of  a  mining  claim 
is  incapable,  impracticable,  or  extremely 
difficult    of    ascertainment.  ^^ 

It  is  doubtful,  however,  whether  the  mere 
fact  that  the  damages  may  be  calculated 
by  market  value  or  estimated  by  reference 
to  pecuniary  standards  is  sufficient  to  pre- 
vent the  parties  from  stipulating  the 
amount.  Where  the  damages  are  at  all 
uncertain  or  unliquidated,  they  ought,  as 
was  said  in  one  case,  to  be  allowed  to  an- 
ticipate and  stipulate  them  if  they  choose 
to  do  so.  17  So  far  as  meeting  the  require- 
ments of  the  uncertainty  and  difficulty  of 
the  ascertainment  of  damages  tests  is  con- 
cerned, it  would  seem  that  the  fact  that 
the  agreement  is  one  with  reference  to  the 
conveyance  of  land  is  enough.  The  law 
may  therefore  be  said  to  be  that  while  it 


is  not  possible  for  the  parties  to  stipulate 
damages  in  all  sorts  of  contracts,  it  is 
always  possible  for  them  to  do  so  in  a 
land  contract.  Since  the  courts  are  prac- 
tically unanimous  in  holding  that  the  par- 
ties to  a  land  contract  may  stipulate  for 
liquidated  damages,  the  only  remaining 
question  is  the  one  presented  by  each  case 
as  it  comes  up;  that  is,  have  they  done  so? 
It  is  here  that  the  zone  of  real  difficulty  is 
reached.  How  is  this  question  to  be  an- 
swered? Is  it  one  of  mere  construction  to 
ascertain  the  intention  of  the  parties,  or 
are  there  limits  set  beyond  which  the  par- 
ties cannot  go,  whatever  they  may  intend 
to  do?  The  view  entertained  by  the  courts, 
that  it  is  a  matter  of  construction,  is  open 
to  several  serious  objections,  and  these  will 
be  considered  in  the  next  subdivision  of  the 
note. 

h.  Intention  of  the  parties. 

1.  General   consideration  of,    how   far 

controlling. 

Whether  a  sum  specified  in  a  contract  to 
be  paid  in  case  of  default  is  to  be  consid- 
ered a  penalty  or  liquidated  damages  is 
said  by  the  courts  to  be  a  question  of  con- 
struction; 18  and  that  great  stress  will  be 
laid  upon  the  importance  of  considering,  in 


the  vendee  should  build  upon  the  prop- 
erty a  brick  house  of  the  value  of  $16,000 
within  eighteen  months,  the  note  should  be 
released,  it  was  held  that  the  sum  of 
$4,000  agreed  upon  must  be  considered  as 
liquidated  damages,  since  the  actual  dam- 
ages resulting  from  the  breach  were  indefi- 
nite and  uncertain.  Everett  Land  Co.  v. 
Maney,  16  Wash.  652,  48  Pac.  243. 

An  agreement  to  build  a  railroad  sta- 
tion on  land  conveyed,  and  maintain  it 
in  a  specified  manner,  "under  the  penalty 
of  $3,500,  which  is  hereby  agreed  between 
the  parties  as  the  liquidated  damages  for 
the  substantial  performance  of  this  coven- 
ant," was  held  to  be  for  liquidated  dam- 
ages, the  actual  damages  being  hard  to 
prove.  Howell  v.  Long  Island  R.  Co.  37 
Hun,  381,  affirmed  in  107  N.  Y.  684,  14 
X.  E.  611. 

Under  a  contract  by  which  the  vendee 
purchased  about  one  half  of  certain  lots 
owned  by  the  vendor,  subject  to  a  mort- 
gage of  which  each  of  the  parties  agreed 
to  pay  one  half,  it  being  specified  that  if 
either  of  the  parties  should  fail  to  make 
payment  at  the  time  when  due,  the  other 
mi^ht  make  payment  thereon,  the  amount 
paid  to  become  a  lien  upon  the  property, 
together  with  interest  and  a  bonus  of  $500 
"for  having  made  such  advance,"  it  was 
held  that  the  sum  specified  as  a  bonus 
must  be  considered  as  liquidated  damages. 
Herberger  v.  H.  E.  Orr  Co.  —  Wash.  — , 
114  Pac  178. 
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le  O'Keefe  v.  Dyer,  20  Mont.  477,  52  Pac. 
196. 

17  Whenever  the  act  to  be  done  or  ab- 
stained from  is  other  than  the  payment  of 
money,  the  circumstance  that  the  actual 
damages  may  be  more  or  less  easily  sus- 
ceptible of  ascertainment  ought  not  to 
influence  the  construction  of  an  agreement 
to  be  one  way  or  the  other,  a  stipulation 
for  damages  or  merely  by  way  of  penalty. 
Where  the  damages  are  at  all  uncertain  or 
unliquidated,  the  parties  ought  to  be  al- 
lowed to  anticipate  and  stipulate  them  if 
they  choose  to  do  so.  Wnenever  courts 
attempt  to  make  a  distinction  among  con- 
tracts of  this  class,  where  no  uniform  or 
intelligible  rule  can  be  laid  down  to  govern 
the  distinction,  they  not  only  assume  a 
most  vexatious  jurisdiction  to  reform  the 
contracts  of  weak  or  sanguine  men,  but 
the^  also  tend  to  impair  the  confidence 
which  all  men  ought  to  have  in  the  obliga- 
tion of  contracts.  Williams  y.  Green,  14 
Ark.   315. 

IS  Whether  the  sum  mentioned  In  the 
contract  is  to  be  considered  as  liquidated 
damages  or  as  a  penalty  merely  is  always 
a  question  of  law,  for  construction  by  the 
court.  Smith  v.  Newell,  37  Fla.  147,  20 
So.  240. 

The  question  whether  a  sum  thus  stipu- 
lated to  be  paid  is  a  "penalty"  or  is  "liqui- 
dated damages"  is  often  difficult  to  deter- 
mine. It  depends,  however,  upon  a  con- 
struction   of    the    whole   instrument,    upon 
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connection  with  the  instrument  itself,  the 
subject-matter  of  the  agreement,  and  all  the 
attendant  circumstances  of  its  execution.  18 
The  important  thing  is  said  to  be  the  as- 


certainment of  the  intention  of  the  con- 
tracting parties.^  The  Supreme  Court  of 
the  United  States  has  asserted  that  it  is 
the  duty  of  the  courts  to  give  effect  to  the 


the  real  intention  of  the  parties,  as  ascer- 
tained from  all  the  language  which  they 
have  used,  from  the  nature  of  the  act  to 
be  performed  or  not  to  be  performed,  from 
the  consequences  which  naturally  result 
from  a  violation  of  the  contract,  and  from 
the  circumstances  generallv  surrounding 
the  ti^nsaction.  1  Pom.  Eq.  Jur.  3d  ed. 
§  440. 

w  Sanders  v.  Carter,  91  Ga.  460,  17  S. 
E.  345. 

Whether  the  sum  mentioned  shall  be 
considered  as  a  penalty  or  as  liquidated 
damages  is  a  question  of  construction  on 
which  the  court  may  be  aided  by  circum- 
stances extraneous  to  the  writing.  The 
subject-matter  of  the  contract,  the  inten- 
tion of  the  "parties,  as  well  as  other  facts 
and  circumstances,  may  be  inquired  into, 
although  their  words  are  to  be  taken  as 
proved  exclusively  by  the  writing.  Foley 
v.  McKeegan,  4  Iowa,  1,  66  Am.  Dec.  107. 

In  Streeper  v.  Williams,  48  Pa.  450,  it 
is  said:  "Upon  the  whole,  the  only  gen- 
eral observation  we  can  make  is  that  in 
each  case  we  must  look  at  the  language  of 
the  contract,  the  intention  of  the  parties, 
as  gathered  from  all  its  provisions,  the 
subject  of  the  contract  and  its  surround- 
ings, the  ease  or  difficulty  of  measuring  the 
breach  in  damages,  and  the  sum  stipu- 
lated; and  from  the  whole,  gather  the  view 
which  good  conscience  and  equity  ought  to 
make  of  the  case.  Equity  lies  at  the  found- 
ation of  relief  in  the  case  of  forfeiture  and 
penalties,  and  hence  the  difficulty  of  reach- 
ing any  general  rule  to  govern  all  cases.'' 

In  an  action  to  recover  liquidated  dam- 
ages for  breach  of  a  contract  to  buy  eleven 
quarter  sections  of  land,  the  contract  pro- 
viding that  the  vendees,  upon  breach  there- 
of, should  pay  the  vendor,  ''as  liquidated 
damages,  the  sum  of  $600  for  each  quarter 
section,"  was  demurred  to  on  the  ground 
that  it  alleged  no  general  or  special  dam- 
ages, and  that  therefore  there  could  be  no 
recovery,  since  the  sum  named  in  the  con- 
tract must  be  treated  as  a  penalty.  The 
court  said,  however,  that  whether  the  dam- 
ages stipulated  should  be  treated  as  a 
penalty  can  only  be  determined  when  is- 
sues are  framed  and  the  situation  and  sur- 
rounding of  the  parties  are  disclosed.  That 
the  matter  would  adjust  itself  either  when 
defendants  answer,  or  upon  the  trial,  when 
the  court  was  called  upon  to  pass  upon  the 
question.  Blunt  v.  Egeland,  104  Minn. 
351,  116  N.  W.  663. 

In  Lichetti  v.  Conway,  44  Pa.  Super.  Ct. 
71,  it  is  said  that  whether  the  sum  men- 
tioned in  the  agreement  in  a  land  contract 
to  be  retained  by  the  seller  in  case  of  a 
breach  by  the  purchaser  was  to  be  treated 
as  a  penalty  or  as  liquidated  damages  was 
one  of  law,' to  be  decided  by  the  court  up- 
on consideration  of  the  entire  contract,  m 
34  L.R.A,(N.S.) 


the  light  of  the  circumstances  under  which 
the  parties  dealt. 

SO  All  authorities  agree  that  the  qufs- 
tion  is  to  be  determined  in  accordance 
with  the  intentions  of  the  contracting  par- 
ties.   Gobble  v.  Linder,  76  111.  157. 

In  this  kind  of  contracts,  as  in  other 
kinds,  the  intention  of  the  contracting  par- 
ties is  to  govern;  and  that  intention  is  to 
be  gathered  not  from  the  peculiar  phrase- 
ology of  an  isolated  clause,  but  from  the 
whole  instrument,  taken  together.  Ched- 
dick  V.  Marsh,  21  N.  J.  L.  463. 

Whether  the  sum  forfeited  by  the  agree- 
ment on  its  violation  by  one  of  the  par- 
ties is  to  be  construed  as  liquidated  dam- 
ages or  only  as  a  penalty  will  depend  on 
the  intent  of  the  parties,  to  be  collected 
from  the  entire  agreement  and  the  at- 
tending circumstances,  upon  a  fair  interpre- 
tation of  the  instrument.  Richards  v*. 
Edick,  17  Barb.  260. 

The  question  whether  a  sum  agreed  to 
be  paid  as  damages  for  the  violation  of  an 
agreement  shall  be  considered  as  liquidated 
damages  or  only  as  a  penalty  is  neld  to 
depend  upon  the  meaning  and  intent  of 
the  parties,  as  gathered  irom  a  full  view 
of  the  provisions  of  the  contract,  the  terms 
used  to  express  the  intent,  and  the  peculiar 
circumstances  of  the  subject-matter  of  the 
agreement.  Herberger  v.  H.  E.  Orr  Co. 
—  Wash.  — ,  114  Pac.  178. 

Whether  the  sum  mentioned  in  a  bond 
is  to  be  treated  as  a  penalty  or  as  liqui- 
dated damages  is  a  question  to  be  decided 
upon  a  consideration  of  the  whole  instru- 
ment. It  is  a  question  of  intent,  to  be 
ascertained  from  the  language  of  the  in- 
strument, the  nature  of  the  agreement,  and 
from  the  circumstances  of  the  parties,  and 
not  by  technical  rules  of  law.  Hurd  v. 
Dunsmore,  63  N.  H.  171. 

It  is  sometimes  difficult  to  determine 
what  the  intention  of  the  parties  to  a  con- 
tract was  in  naming  a  sum  which  the  de- 
faulting party  should  pay  the  other  in  case 
of  his  nonperformance.  The  intention, 
when  discovered,  is  to  govern.  State, 
Lansing,  P)x>secutor,  v.  Dodd,  45  N.  J.  L. 
626. 

The  actual  Intention  of  the  parties,  so 
far  as  the  same  can  be  reasonably  and 
fairly  ascertained  from  the  language  of 
the  contract  and  from  the  nature  of  the 
circumstances  of  the  case,  will  determine 
the  construction  to  be  given  to  the  con- 
tract. Chicago  &  S.  E.  R.  Co.  v.  McEwen, 
35  Ind.  App.  251,  71  N.  E.  926. 

The  lawful  intention  of  the  parties  in  a 
case  free  from  fraud,  where  it  can  be  as- 
certained, must  have  a  decisive  influence 
in  determining  whether  the  sum  stated  is 
to  be  regarded  as  a  penalty  or  as  stipu- 
lated damages.  Gowen  v.  Gerrishi  15  Me. 
1273. 
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plainly  expressed  will  of  the  contracting 
partie8.>l  It  is  declared  that  if  the 
clause  fixing  «the  amount  of  the  damages 
appears  to  have  been  inserted  to  secure 
prompt  performance  of  the  agreement,  it 
will  be  treated  as  a  penalty,  and  no  more 
than  actual  damages  proved  can  be  recov- 
ered.»  But  the  aversion  of  the  law  to 
the  enforcement  of  penalties  has  induced 
the  courts  to  lean  in  favor  of  the  construe^ 
tioa  that  the  sum  reserved  should  be  held 
to  be  a  penalty  in  cases  where,  upon  the 
whole  contract,  there  was  a  doubt  whether 
the  parties  intended  it  to  be  paid  as  stip- 


ulated damages.  S8  From  the  fact  that  li- 
quidated damages  are  enforced  to  the  letter, 
as  being  a  legal  exercise  of  the  right  of 
the  contracting  parties,  though  great  hard- 
ships ensue,  the  courts,  when  they  can  con- 
sistently do  so,  incline  to  construe  such 
provisions  as  penalties,  the  latter  being 
within  and  the  former  beyond  their  con- 
trol. W 

It  has  also  been  said  that  tlie  mere  fact 
that  the  parties  have  made  an  unusually 
hard  bargain  has  nothing  to  do  with  the 
decision  of  the  question  whether  they  have 
specified  a  penalty  or  liquidated  damages.  ^^ 


It  is  rather  the  inclination  of  courts  to 
regard  the  sum  as  a  penalty  than  other- 
wise, but  the  intention  of  the  parties,  if  it 
ean  be  ascertained  from  the  whole  agree- 
ment^  must  be  allowed  to  decide  the  ques- 
tion.    Law  V.  House,  3  Hill,  L.  268. 

It  is  error  for  a  court  to  hold  that  a 
land  contract  constituted  certain  sums  of 
money  deposited  in  a  bank  liquidated  dam- 
ages in  event  of  a  breach  of  the  contract, 
where  it  was  not  so  expressly  provided 
therein,  and  the  defendant  seeks  to  shov 
by  answer  that  such  was  not  the  inteution 
of  the  parties.  McMillan  v.  First  Nat. 
Bank,  —  Tex.  Civ.  App.  — ,  119  S.  W. 
70». 

•1  Whilst  the  courts  of  the  United  States, 
in  actions  at  law,  undoubtedly  possess  the 
power  conferred  upon  the  courts  of  com- 
mon law  by  the  statute  of  8  &  9  Wm.  III., 
and  whilst  recognition  of  such  power  was 
embodied  in  the  judiciary  act  of  1789,  re- 
produced in  §  961  of  the  Revised  Statutes, 
the  duty  of  such  courts  to  give  efi'ect  to 
the  plainly  expressed  will  of  contraclittg 
parties  is  as  imperatively  necessary  now 
as  it  was  at  common  law  after  the  adop- 
tion of  the  English  statute,  as  will  be  made 
manifest  by  a  reference  to  some  of  the 
adjudications  of  this  court. '  Sun  Print- 
ing &  Pub.  Asso.  y.  Moore,  183  U.  8.  G42, 
46  lu  ed.  336,  22  Sup.  Ct.  Rep.  340. 

ttScofield  V.  Tompkins,  95  111.  190,  35 
Am.  Rep.  160. 

» Williams  y.  Green,  14  Ark.  315. 

If,  upon  the  face  of  the  instrument,  it 
be  doubtful  whether  the  contracting  par- 
ties intended  that  the  sum  specified  in  the 
agreement  shall  be  a  penalty  or  liquidated 
damages,  the  inclination  of  the  court  is  to 
consider  the  contract  as  creating  a  penalty 
to  cover  the  damages  actually  sustained 
by  a  breach  of  the  contract,  and  not  liqui- 
dated damages.  Cheddick  v.  Marsh,  21  N. 
J.  L.  463.  To  the  same  elTcct,  Whitfield 
V.  Levy,  35  N.  J.  L.  149;  State,  Lansing, 
Prosecutor,  v.  Dodd,  45  N.  J.  L.  525;  Foley 
V.  McKeegan,  4  Iowa,  1,  66  Am.  Dec.  107. 

If,  after  a  full  consideration,  a  sub- 
stantial doubt  as  to  the  intention  of  the 
parties  exist,  it  should  be  resolved  in  favor 
of  the  sum  named  being  a  penalty.  Tink- 
faam  V.  Satori,  44  Mo.  App.  659. 

Where  a  note  was  deposited  in  part  pay- 
ment of  the  purchase  price  by  the  vendee, 
34  L.R.A.(N.S.) 


and  nothing  was  said  as  to  what  should  be 
done  with  it  in  case  the  vendee  defaulted, 
it  was  held  that  this  at  least  cast  a  doubt 
upon  the  intention  of  the  parties  with  re- 
gard to  it,  so  as  to  require  the  court  to 
hold  it  to  have  been  intended  as  a  penalty 
rather  than  as  liquidated  damages.  Kel- 
1am  V.  Hampton,  —  Tex.  Civ.  Api>.  — , 
124  S.  W.  970. 

The  burden  lies  on  him  claiming  liqui- 
dated damages  to  show  sucu  wa^  the  in- 
tention of  the  contracting  parties.  Tink- 
ham  V.  Satori,  supra. 

Mlbid. 

When  the  sum  in  question  in  any  case 
is  determined  to  be  a  penalty,  if,  for  any 
good  cause,  may  be  remitted  or  enforced 
on  some  other  condition  by  a  court  of 
chancery;  and  therefore,  the  courts  are 
strongly  inclined  to  hold  a  sum  that  is 
thus  stipulated  to  be  paid  to  be  a  penaltv 
rather  than  stipulated  damages,  over  whicli 
no  such  jurisdiction  can  be  exercised;  and 
therefore,  the  burden  of  proof  that  the 
parties  intended  the  sum  as  stipulated  dam- 
ages is  on  him  who  maintains  that  side 
of  the  question;  and  he  must  establish  it 
to  the  satisfaction  of  the  court.  Richards 
V.  Edick,  17  Barb.  260. 

S^The  mere  largeness  of  the  sum  fixed 
upon  for  doing  or  not  doing  a  particular 
act — that  is,  the  fact  of  its  being  dispropor- 
tioned  in  amount  to  the  damage  which  re- 
sults therefrom — ^will  not,  of  itself,  be  a 
sufficient  reason  for  holding  it  to  be  a 
penalty.     1  Pom.  Eq.  Jur.  3d  ed.  §  440. 

In  Sun  Printing  &  Pub.  Asso.  v.  Moore, 
supra,  it  was  contended  that  "the  naming 
of  a  stipulated  sum  to  be  paid  for  the  non- 
performance of  a  covenant  is  not  conclu- 
sive upon  the  parties  merely  in  the  absence 
of  fraud  or  mutual  mistake;  that,  if  the 
amount  is  disproportioned  to  the  loss,  the 
court  has  the  risht  and  the  duty  to  disre- 
gard the  particular  expressions  of  the  par- 
ties, and  to  consider  the  amount  named 
merely  as  a  penalty,  even  though  it  is 
specifically  said  to  be  liquidated  damages." 
And  to  this  the  court  replied:  "Now  it  is 
to  be  conceded  that  the  proposition  thus 
contended  for  finds  some  support  in  ex- 
pressions contained  in  some  of  the  opinions 
in  the  cases  cited  to  sustain  it.  Indeed, 
the  contention  but  embodies  the  concep- 
tion of  the  doctrine  of  penalties  and  liqui- 
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Indeed,  it  would  seem  from  the  language 
used  by  some  of  the  courts  that  so  long 
as  the  contract  is  one  as  to  which  the  par- 
ties are  permitted  to  stipulate  for  liquidated 
damages,  there  is  nothing  to  prevent  them 
from  agreeing  to  any  sum  they  choose,  so 
long  as  their  intention  is  plainly  ex- 
pressed. 36  Qn  the  other  hand,  it  is  said 
that  the  intention  is  not  all  controlling; 
that,  in  some  cases,  tlie  subject-matter  and 
surroundings  of  the  contract  will  control 
the  intention  where  equity  absolutely  de- 
mands it.  87 

To  recapitulate:  The  two  cardinal  points 
made  by  the  courts  in  this  class  of  cas- 
es are,  as  indicated,  first,  that  in  de- 
termining whether  a  given  sum  is  a  penalty 
or  liquidated  damages  a  question  of  con- 
struction is  raised;  and,  second,  that  where 
the  contract  is  one  permitting  an  agreement 
for  liquidated  damages,  the  question  wheth- 
er the  parties  have  stipulated  for  such  dam- 
ages is  one  of  the  intention  of  the  parties; 
but  that,  in  determining  the  intention,  the 


entire  subject-matter  of  the  contract,  the 
situation  of  the  parties,  and  the  circmn- 
stances  attending  its  execution,  may  be 
considered. 

Now,  is  the  question  whether  a  specified 
sum  is  a  penalty  or  liquidated  damages  one 
wholly  of  construction?  Is  the  question 
whether  it  is  one  or  the  other  dependent 
entirely  upon  the  intention  of  the  parties? 
It  should  be  remembered  that  this  is  not  a 
question  of  mistake  or  the  reformation  of 
the  contract.  Under  such  circumstances, 
one  of  the  fundamental  rules  of  interpreta- 
tion is  that,  if  the  language  of  a  contract 
is  plain  and  unambiguous,  there  is  no  room 
for  construction.  There  are  some  of  these 
contracts  in  which  the  language  employed 
may  be  said  to  be  ambiguous,  and,  as  to 
them,  there  is  certainly  room  for  construc- 
tion. In  many  of  the  cases,  however,  there 
is  no  ambiguity  whatever  in  the  language 
used.  No  one  could  honestly  doubt  for  a 
moment,  so  far  as  words  go,  what  the  con- 
tract  meant.      In    determining    whether    a 


dated  damages  expressed  in  the  reasoning 
of  the  opinions  in  Chicago  House-Wrecking 
Co.  V.  United  Stotes  (1901)  63  L.R.A.  122, 
45  C.  C.  A.  343,  106  Fed.  385,  and  rehear- 
ing denied  in  Gay  Mfg.  Co.  v.  Camp  (1895) 
13  C.  C.  A.  137,  25  U.  8.  App.  134,  65  Fed. 
794,  15  C.  C.  A.  226,  25  U.  S.  App.  376, 
68  Fed.  67,  viz.,  that  'where  actual  dam- 
ages can  be  assessed  from  testimony,'  the 
court  must  disregard  any  stipulation  fix- 
ing the  amount,  and  require  proof  of  the 
damage  sustained.  We  think  the  asserted 
doctrine  is  wrong  in  principle,  was  un- 
known to  the  common  law,  does  not  prevail 
in  the  courts  of  England  at  the  present 
time,  and  it  is  not  sanctioned  by  the  de- 
cisions of  this  court." 

Tlie  doctrine  of  equity  as  respects  the 
withholding  of  or  granting  relief  against 
a  contract  because  of  inadequacy  of  con- 
sideration illustrates  the  conservative  dis- 
position of  equity  not  to  interfere  unneces- 
sarily with  the  contracts  of  individuals. 
Equity  declines  to  grant  relief  because  of 
inadequacy  of  price,  or  any  other  inequality 
in  the  bargain;  the  bargain  must  be  so  un- 
conscionable as  to  warrant  the  presump- 
tion of  fraud,  imposition,  or  undue  in- 
fluence. Ibid.,  citing  Storv,  Eq.  Jur. 
§§  244,  245. 

In  a  contract  for  the  conveyance  of  a 
farm  for  the  sum  of  $4,000,  a  provision  by 
which  each  party  agreed  to  pay  to  the 
other  the  sum  of  $1,000  should  he  neglect 
or  refuse  to  perform  his  part  of  the  con- 
tract was  held  to  be  for  liquidated  dam- 
ages. Mead  v.  Wheeler,  13  N.  H.  351. 
The  court  said:  "Where  the  parties  plain- 
ly say  and  mean  that  a  certain  sum  of 
money  shall  be  paid  if  a  certain  thing  be 
done  or  be  omitted  to  be  done,  the  only 
objection  to  enforcing  the  payment  arises 
from  its  assumed  inequity.  But  before  we 
act  upon  that  reason,  we  must  satisfv  our- 
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selves,  if,  indeed,  that  be  possible,  that  we 
thoroughly  understand  what  would  be  equi- 
table between  the  parties  to  the  suit.  VVe 
should  know  not  only  what  would  be  equi- 
table in  general  where  no  modifying  nor 
counterbalancing  circumstances  existed  to 
affect  the  decision,  but  what  would  be  just 
between  two  persons  with  the  thousand 
facts  and  impressions  which  environ  them 
and  influence  their  conduct  as  matters  of 
a  like  character  surround  and  influence 
all  mankind.  Contracts  are  often  made  up- 
on considerations  arising  exclusively  from 
the  personal  feelings  and  desires  of  the 
parties.  He  who  makes  a  contract  acts 
under  what  is  to  him  an  adequate  induce- 
ment, and  the  person  who  has  given  that 
inducement  should  not  be  deprived  of  the 
full  security  for  an  object  the  personal  im- 
portance of  which  can  only  be  justly  ap- 
preciated by  himself." 

M  Where  the  parties  to  a  contract  in 
which  the  damages  to  be  ascertained  grow- 
ing out  of  a  breach  are  uncertain  in 
amount,  mutually  agree,  in  language  plain- 
ly expressive  of  such  agreement,  that  a 
certain  sum  shall  be  the  damages  in  case 
of  a  failure  to  perform,  and  when  the  in- 
tention is  plain  and  palpable,  there  is  na 
law  to  justify  the  courts  in  giving  the 
contract  a  difl'erent  construction,  or  say- 
ing that  the  parties  meant  something  else. 
Morse  v.  Rathburn,  42  Mo.  694,  97  Am. 
Dec.   369. 

In  Chamberlain  v.  Bagley,  11  N.  H.  234, 
the  court  said:  "We  see  no  reason  why 
contracts  of  this  kind  should  not  judged 
by  the  same  rules  of  construction  as  other 
contracts;  or  why  a  technical,  restricted 
meaning  should  be  given  to  particular 
phrases  without  recurrence  to  other  por- 
tions of  the  instrument  to  learn  the  design 
of  the  parties." 

WStreeper  v.  Williams,  48  Pa.  460. 
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pum  stipulated  for  was  intended  as  a  pen- 
alty or  as  liquidat^jd  damages,  the  courts 
say  the  surrounding  circumstances  may  be 
looked  to;  but  it  is  also  a  rule  of  inter- 
pretation that  the  surrounding  circum* 
stances  cannot  be  considered  )vhen  the  in- 
strument is  in  itself  plain  and  unambiguous, 
without  reference  to  surrounding  circum- 
stances; since  this  would  give  the  instru- 
ment a  meaning  inconsistent  with  the  lan- 
guage used. 

When,  in  the  class  of  cases  discussed  in 
this  note,  the  courts  say  that,  in  order  to 
determine  the  intention  of  the  parties,  they 
must  examine  the  whole  instrument,  the 
surrounding  circarostances,  etc.,  they  mean 
that  they  must  do  so,  if  necessary  to  im- 
pute an  intent  to  the  parties  not  expressed 
in  the  writing,  or  an  intent  contrary  to 
that  expressed  in  the  writing;  and  yet,  it 
is  a  well-known  rule  of  construction,  ap- 
plied to  other  contracts,  that  it  is  not  what 
the  parties  may  have  meant  or  intended 
that  is  controlling.  The  question  is,  what 
is  the  meaning  of  the  language  they  have 
used?  In  other  words,  the  intention  which 
is  sought  is  the  intention  expressed  in  the 
instrument,  not  the  unexpressed  intention. 

Xhe  statement  is  also  made  in  this  class 
of  cases  that  the  courts  lean  towards  con- 
struing the  contract  as  an  agreement  for  a 
penalty,  rather  than  as  one  for  liquidated 
damages;  and  yet,  it  is  another  well-known 
rule  of  interpretation  that  the  language  of 
a  contract  will  be  construed  against  the 
user  more  strongly  than  in  his  favor.  This 
is  contrary  to  the  practice  in  the  cases  un- 
der consideration.  It  will  not  do,  therefore, 
to  say  that  the  question  whether  any  given 
sum  is  to  be  considered  a  penalty  or  liqui- 
dated damages  is  one  entirely  of  construc- 
tion,— at  least,,  as  that  term  is  applied  to 
other  kinds  of  contracts.  This  will  be  ap- 
parent when  the  cases  collected  in  the  next 
subdivision  of  the  note  are  considered. 

As  before  stated,  the  Supreme  Court  of 
the  United  States,  as  well  as  other  courts, 
declares  that  the  mere  fact  that  the  amount 
stipulated  for  is  disproportionate  to  the 
actual  damages  suffered  is  not  important, 
or,  at  least,  controlling,  in  determining 
whether  it  shall  be  considered  as  a  penalty 
or  as  liquidated  damages.  This  may  be 
true  if  the  sum  is  not  greatly  dispropor- 
tionate to  the  amount  of  the  damages  suf- 
fered; but  if  it  is,  it  is  a  matter  of  the 
greatest  importance.  No  court  would  at- 
tempt to  decide  any  case  without  consider- 
ing the  amount  of  damages  stipulated  for, 
and,  roughly  speaking,  at  least,  the  prob- 
able loss.  What  would  the  court  do  if,  for 
example,  the  question  was  whether  an 
agreement  for  the  sale  of  a  parcel  of  land 
valued  at  $1,000  contained  a  stipulation  for 
34  IxR.A.(N.S.) 


a  penalty  or  for  liquidated  damages,  and 
the  stipulation  in  question  was  in  these 
words:   "It  is  hereby  agreed  that  the  sum 

of  «hall  be  paid  by  the  party  failing 

to  carry  out  the  terms  of  this  agreement  to 
the  other  party,  as  liquidated  damages, 
and  not  as  a  penalty;  in  other  words,  the 
damages  in  this  case  being  of  an  uncertain 
nature,  and  diflScult  of  ascertainment,  this 
sum  has  been  made  the  subject  of  agree- 
ment between  the  parties,  and  is  fixed  as 
the  damages  that  will  be  paid  by  one  party 
to  the  other  in  case  of  default?"  If  such 
a  contract  were  presented  with  the  sum 
specified  in  the  agreement  as  liquidated 
damages  purposely  kept  from  the  knowl- 
edge of  the  court,  would  any  court  attempt 
to  say  whether  the  contract  should  be  con- 
sidered as  one  providing  for  a  penalty  or 
for  liquidated  damages? 

So  far  as  the  language  of  the  contract 
goes,  the  intention  of  the  parties  is  perfect- 
ly plain;  but  no  court,  without  knowing 
the  amount  agreed  upon  to  be  paid  in  case 
of  default,  would  say  whether  it  was  a 
stipulation  for  a  penalty  or  for  liquidated 
damages..  If  the  amount  inserted  in  the 
blank  space  were  $100,  .they  would  quite 
likely  decide  the  stipulation  to  be  one  for 
liquidated  damages,  in  view  of  the  language 
used.  If  the  amount  specified  were  $500, 
possibly  some  courts  might  consider  the 
stipulation  to  be  one  for  liquidated  dam- 
ages, but  if  the  amount  inserted  in  the 
blank  space  were  $5,000, — five  times  the 
value  of  the  land  itself, — it  would  be 
hard  to  find  a  court  that  would  hold 
the  agreement  to  be  one  for  liquidated 
damages.  In  that  event  they  would  say 
that  the  amount  was  so  large  the  parties 
could  not  have  intended  it  for  stipulated 
damages,  in  spite  of  what  they  say  in  their 
contract;  that  what  the  parties  really 
meant  was,  that  the  sum  specified  should  be 
a  security  only  for  the  performance  of  the 
contract.  More  important  than  anything 
else,  therefore,  more  vital  than  the  language 
of  the  contract  itself,  is  the  amount  speci- 
fied to  be  paid  in  case  of  default.  In  no 
case  could  the  courts  decide  the  question 
without  knowing  the  amouqt,  but  in  a  large 
number  of  cases  they  could  decide  the  ques- 
tion without  reference  to  the  language  em- 
ployed by  the  parties,  by  knowing  the  kind 
of  a  contract,  the  amount  specified,  and 
the  probable  amount  of  the  damages. 

The  situation,  in  other  words,  is  simply 
this:  The  parties  to  a  land  contract  may 
stipulate  for  liquidated  damages.  Within 
certain  indefinite  limits  effect  will  be  given 
to  the  intention  of  the  parties  as  expressed 
in  the  contract.  There  is,  however,  a  limit 
beyond  which  the  parties  cannot  go,  no 
matter  what  their  intention  may   be,  and 
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however  much  the  courts  may  pretend  that 
they  are  giving  effect  to  the  real  intention 
of  the  parties.  After  reaching  a  certain 
point,  it  is  not  the  intention  of  the  parties 
that  controls,  but  the  effect  of  the  instru- 
ment.  If  it  provides  for  what  in  fact  would 
be  a  penalty,  the  courts  will  not  enforce  it. 
The  point  up  to  which  the  courts  will  give 
full  play  to  the  express  intention  of  the 
parties,  and  beyond  which  they  will  impute 
an  intention  different  from  that  expressed 
in  the  contract,  always  being  vague  and 
shadowy,  must  necessarily  be  left  to  be 
determined  by  the  facts  presented  by  each 
case.  It  would  be  too  much,  under  the  cir- 
cumstances, to  expect  uniformity  of  deci- 
sion. 

It  has  been  held  that  where  the  vendor 
contracted  to  sell  his  farm  for  $5,000,  and 
the  vendee  agreed  to  pay  one  fifth  of  that 
sum,  and  $350  for  back  rent,  on  a  specified 
day,  and  to  give  a  bond  and  mortgage  at 
the  same  time  for  the  residue  of  the  pur- 
chase money,  when  he  was  to  receive  a  deed 
of  the  premises,  and  simultaneously  with 
the  making  of  the  contract,  the  purchaser 
gave  to  the  vendor  a  bond  and  warrant  of 
attorney  to-  confess  judgment  for  $1,350, 
on  which  a  judgment  was  immediately  en- 
tered, and  the  vendee  afterwards  paid  $200, 
but  neglected  to  pay  the  residue  on  the 
specified  day,  whereupon  the  vendor  sold 
the  premises  for  something  less  than  the 
amount  which  the  first  purchaser  was  to 
have  given,  it  was  held  that  the  sum  of 


,000,  specified  in  the  contract,  and  se- 
cured by  the  bond  and  warrant  of  attor- 
ney, must  be  construed  as  a  penalty,  since 
an  agreement  for  stipulated  damages  for 
the  breach  of  a  contract  necessarily  implies 
that  such  damages  are  to  be  received  in 
satisfaction  of  and  as  full  compensation 
for  the  breach  of  the  agreement  to  which 
such  stipulation  applies.  The  taking  of 
the  judgment,  therefore,  was  inconsistent 
with  the  idea  that  the  sum  of  $1,000  was 
intended  as  liquidated  damages.  ^  And 
where  the  purchase  price  of  land  was 
$32,000,  of  which  $1,000  was  payable  on  the 
signing  of  the  agreement,  and  $500  of  the 
first  payment  was  to  be  forfeited  by  the 
purchaser  if  he  failed  to  fulfil  the  contract, 
it  was  held  that  this  was  a  stipulation  for 
a  penalty .M  But  where  the  vendor,  in  con- 
sideration of  $500  paid  in  full  for  certain 
land,  covenanted  to  convey  the  land  to  the 
vendee  before  a  certain  date,  or,  in  lieu 
thereof,  to  pay  him  $800,  it  was  held  that 
the  latter  sum  was  in  the  nature  of  liqui- 
dated damages.  SO 

And  a  contract  for  the  sale  and  purchase 
of  land,  in  which  the  parties  respectively 
bound  themselves  to  each  other  in  the  sum 
of  $500  for  the  faithful  performance  of  the 
contract,  was  held  to  provide  for  liquida'ted 
damages,  on  the  ground  that  the  sum  stat- 
ed by  the  parties  was  unaccompanied  by  any 
terms  indicating  that  they  regarded  it  as 
penal,  and  the  case  affording  no  other  meas- 
ure of  damages  equally  satisfactory .81 


MShiell   V.   M'Nitt,   9   Paige,   102. 

MBage  V.  Millard,  12  N.  Y.  Leg.  Obs. 
67. 

A  promise  of  a  vendor  to  pay  the  ven- 
dee $100  if  the  vendor  should  fail  to  per- 
form his  agreement  to  convey  certain  land 
is  merely  a  security  for  the  performance 
of  that  agreement.  Courts  of  equity  have 
long  since  overruled  the  doctrine  that  a 
bond  for  the  payment  of  money,  condi- 
tioned to  be  void  on  the  conveyance  of  land, 
is  to  be  treated  as  a  mere  agreement  to 
pay  money.  Dooley  v.  Watson,  1  Gray, 
414. 

In  Lawrence  ▼.  Parker,  1  Mass.  191,  2 
Am.  Dec.  10,  a  stipulation  in  a  contract 
for  the  conveyance  of  land,  providing  that 
the  vendor,  upon  default,  should  forfeit 
and  pay  to  the  vendee  the  simi  of  $100, 
was  thought  by  the  court  to  be  for  a  penal- 
ty; but  the  court  did  not  decide  the  ques- 
tion. 

A  contract  for  the  purchase  of  a  tract 
of  land,  by  which  the  vendee  agreed  to 
make  a  deposit  of  5  per  cent  on  the  pur- 
chase price  before  a  certain  date,  which 
sum  was  to  be  wholly  forfeited  to  the 
vendor  in  the  event  that  the  residue  of 
said  cash  payment  was  not  made  before 
a  certain  date,  was  held  to  be  for  a  penal- 
ty. Allison  V.  Cocke,  106  Ky.  763,  51  S. 
VV.  593. 
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Where  the  vendor  of  land  upon  which 
there  were  certain  encumbrances  gave  u 
bond  in  a  certain  sum,  conditioned  upon 
the  removal  of  the  encumbrances,  it  was 
held  that  the  instrument  provided  for  a 
penalty.  McDaniels  v.  Gowey,  30  Wash. 
412,  71  Pac.   12. 

SOSlosson  V.  Beadle,  7  Johns.  72. 

Referring  to  the  last-mentioned  case,  it 
was  said  in  Williams  v.  Green,  14  Ark. 
315,  that  where  the  contract  had  been  exe- 
cuted on  the  part  of  the  plaintiff  by  the 
payment  of  the  purchase  money;  and  the 
decision  that  he  was  entitled  to  recover 
the  $800  as  liquidated  damages  could  per- 
haps be  upheld  on  the  supposition  that  the 
vendor  meant  to  stipulate  a  certain  amount 
of  damages  in  case  the  title  failed  to  cover 
improvements  made  by  the  vendee  during 
the  year,  instead  of  a  return  of  the  pur- 
chase money,  with  interest,  the  ordinary 
measure  of  a  breach  of  warranty,  and  in 
that  view  it  was  a  proper  subject  for  stipu- 
lated damages. 

81  Gammon  v.  Howe,  14  Me.  250. 

Where  a  note  for  $4,000  was  given  by 
certain  persons  to  the  vendor  as  part  of 
the  purchase  price  of  land  conveyed  to  the 
vendee,  and  the  vendee  gave  a  bond  of 
$4,000  to  the  makers  of  the  note,  to  be 
void  if  the  vendee  should  expend  $40,000  in 
the  buildinsr  of  a  hotel  on  the  land  within 
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8.  iMnguage  not  controlling. 

The  caaes  collected  in  this  subdivision 
of  the  note  will  bear  out  the  conclusion 
stated  in  the  last;  namely,  that  if  the  sum 
stated  to  be  paid  in  case  of  default  is  not 
greatly  disproportionate  to  the  probable 
damages  suffered,  the  court  will  allow  the 
language  of  the  contract  to  control;  but 
that,  if  the  amount  stipulated  and  the  prob- 

a  eertain  time,  it  was  held  that  the  amount 
specified  in  the  bond  was  for  liquidated 
damages.  Houghton  ▼.  Pattee,  58  N.  H. 
326. 

Where  a  party,  in  consideration  of  an- 
other person's  conveyance  to  him  of  real 
estate  for  only  $21,000,  covenanted  that  he 
would  by  a  certain  day  erect  two  brick 
houses  of  specified  dimensions,  or,  in  de- 
fault thereof,  pay  to  the  grantor,  on  de- 
mand, after  the  specified  day,  the  sum  of 
$4,000,  it  was  held  that  the  sum  specified 
was  not  a  penalty;  that  it  should  be 
deemed  part  of  the  contract  price  of  the 
lots,  and  that,  on  failure  to  erect  the 
houses,  the  covenantee  was  entitled  to  re- 
cover the  specified  sum,  and  should  not  be 
limited  merely  to  damages  for  the  nonerec- 
tion  of  the  buildings.  Pearson  v.  Williams, 
24  Wend.  244    aflirmed  in  26  Wend.  630. 

An  agreement  by  the  vendor  to  convey 
to  the  vendee  within  three  months  certain 
city  lots  free  from  all  liens,  and,  in  case 
of  ihe  vendor's  default,  to  pay  to  the  ven- 
dee the  sum  of  $1,300  in  lieu  thereof,  in 
cash  on  demand,  was  held  to  provide  for 
liquidated  damages.  Taylor  v.  Smith,  24 
App.  Div.  619,  49  N.  Y.  Supp.  41.  The 
case  was  reversed  on  another  point  in  164 
N.  Y.  399,  58  N.  E.  624. 

Where  the  agreement  was  for  the  sale  of 
a  hotel  for  $14,000,  and  the  amount  speci- 
fied, which  was  to  be  forfeited  in  case  of 
breach,  was  $600,  it  was  held  that  the 
manifest  inadequacy  of  the  latter  sum,  as 
compared  with  the  value  or  price  of  the 
property,  left  no  other  reasonable  conclu- 
sion than  that  it  was  intended  as  a  com- 
pensation to  either  party  when  the  other 
wholly  abandoned  the  contract.  Streeper 
v.  Williams,  supra. 

A  collateral  agreement  to  a  deed  con- 
veying land,  by  which  the  vendor  agrees 
to  secure  the  discharge  of  a  mortgage 
covering  the  property  is  not  so  far  con- 
trolled by  a  clause  to  the  effect  that  the 
agreement  shall  in  nowise  lessen  the  force 
or  effect  of  the  covenants  of  the  vendor  con- 
tained in  the  deed,  as  to  require  the  sum 
specified  in  the  collateral  agreement  as 
damages  for  the  breach  thereof  by  the 
vendor  to  be  treated  as  a  penaltv.  Faster 
T.  Beard,  39  Minn.  32,  38  N.  W.  '766. 

The  fact  that  in  a  contract  for  the  sale 
and  purchase  of  a  farm,  the  parties  did 
not  originally  agree  upon  the  damage 
clause,  which  was  fixed  at  $5,000,  but  that 
the  same  was  copied  or  taken  from  a  form 
made  by  the  vendor's  attorney  for  use  in 
similar  cases,  does  not  necessarilv  show 
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able  damages  are  so  f 'aproportionate  as  to 
constitute  a  penalty  in  fact,  the  courts  will 
not  enforce  it,  no  matter  how  plainly  the 
intention  of  the  parties  may  be  expressed. 
It  is  said  that  the  construction  to  be  given 
to  the  clause  which  fixes  the  sum  to  be 
paid  in  case  of  noncompliance  is  not  to  be 
derived  solely  from  the  language  of  that 
clause,  although  such  language  will  have 
much    infiuence    in    that   regard.  <>     In   a 


that  the  insertion  of  such  clause  was  in- 
tended as  a  penalty,  and  where  the  clause 
was  inserted  with  the  full  and  intelligent 
acquiescence  of  the  vendee,  who  retained  a 
copy  over  night,  and  submitted  the  draft 
to  his  attorney  before  finally  executing  it, 
it  was  held  that  the  stipulation  would  be 
treated  as  for  liauidated  damages,  where 
the  damages  for  the  breach  were  uncertain 
in  their  nature  and  difficult  of  ascertain- 
ment Calbeck  v.  Ford,  140  Mich.  48,  103 
N.  W.  616. 

38  State,  Lansing,  Prosecutor,  v.  Dodd, 
46  N.  J.  L.  626. 

The  terms  ''penal  sum,  liquidated  dam- 
ages, etc.,"  are  not  conclusive  to  show  the 
true  character  of  the  sum  agreed  to  be 
paid  in  the  event  of  the  nonperformance 
of  a  covenant.  Watts  v.  Sheppaid,  2  Ala. 
426. 

The  use  of  the  word  "penalty"  does  not 
necessarily  make  the  agreement  a  penal- 
ty, and  the  use  of  the  words  "liquidated 
damages"  does  not  conclusively  establish 
that  it  was  not  a  penalty.  Howell  v.  Long 
Island  R.  Co.  37  Hun,  381,  affirmed  in  107 
N.  Y.  684,  14  N.  E.  611. 

A  sum  expressly  stipulated  as  liciuidated 
damages  will  be  relieved  from  if  it  is 
obviously  to  secure  payment  of  another 
sum  capable  of  being  compensated  by  in- 
terest. On  the  other  hand,  a  sum  denomi- 
nated a  penalty  or  forfeiture  will  be  con- 
sidered liquidated  damages  where  it  is  fixed 
upon  by  the  parties  as  the  measure  of  the 
damages  because  the  nature  of  the  case, 
the  uncertainty  of  the  proof,  or  the  diffi- 
culties of  reaching  the  damages  by  proof, 
have  induced  them  to  make  the  damages  a 
subject  of  previous  adjustment.  Streeper 
V.  Williams,  48  Pa.  460. 

The  intent  of  the  parties  will  not  be  con- 
clusively determined  by  the  use  of  the 
words  "penalty,"  "forfeiture,"  or  "liqui- 
dated damages,"  if  the  instrument  dis- 
closes on  the  whole  a  different  intent. 
Richards  v.  Edick,  17  Barb.  260. 

The  name  given  by  the  parties  to  the 
sum  specified  will  not  have  a  controlling 
effect  if  their  intention  appears  other- 
wise from  a  consideration  of  the  whole 
agreement.  Whitfield  v.  Levy,  36  N.  J.  L. 
149. 

In  Chamberlain  v.  Bagley,  11  N.  H.  234, 
it  is  said  that  the  words  "forfeit"  or  "for- 
feiture," "penal  sum"  or  "penalty,"  have 
in  some  instances  been  regarded  as  furnish- 
ing a  very  strong,  if  not  conclusive,  indica- 
tion of  the  intention  of  the  parties  in  an 
instrument    of    this    description;    but    the 
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Pennsylvania  decision  it  is  declared  that, 
in  the  earlier  cases,  the  courts  gave  more 
weight  to  the  language  of  the  clause  desig- 
nating the  sum  as  a  penalty  or  as  liqui- 
dated damages,  but  that  the  modern  au- 
thorities attach  greater  importance  to  the 
meaning  and  intention  of  the  parties.  ^ 
Of  course,  if  the  word  "penalty"  was  used 
in  the  contract,  and  it  is  plain  that  liqui- 
dated damages  was  meant,  or  vice  versa, 
it  would  be  in  accord  with  the  rules  of  con- 
struction applied  to  all  contracts  to  give 
to  the  term  employed  the  meaning  intend- 
ed. But  the  trouble  is  that  when  it  be- 
comes necessary  for  the  courts  to  relieve  a 
party  from  what  is  in  fact  a  penalty,  they 
disregard  the  plain  import  of  the  language 
of  the  contract,  and  impute  an  intention  to 
the  parties  which  is  not  in  fact  expressed. 
In  the  Arkansas  case^^  which  has  been 
several  times  quoted  in  this  note,  it  is  said 
that  "the  indications  given  by  the  form  of 
the  contract,  or  the  expressions  used,  of  an 
intention  to  stipulate  the  damages,  or  to 
reserve  a  penalty  merely,  are  not  conclu- 
sive, and  may  be  controlled  by  a  contrary 
intention  manifestly  appearing  from  the 
t^nor  of  the  instrument  and  the  object  the 
parties  must  have  had  in  view."  There  is 
nothing  in  the  language  used,  except  as  to 
the  last  clause,   which  would  differentiate 


the  reasoning  from  that  which  might  be 
employed  in  the  construction  of  any  other 
kind  of  a  contract.  But  these  concluding 
words,  "and  the  object  the  parties  must 
have  had  in  view,"  should  be  noted.  Trans- 
lated into  plain  language,  this  simply 
means  that  the  courts  will  disregard  the 
plain  language  of  the  instrument  whenever 
they  deem  the  contract  to  call  for  a  pen- 
alty in  fact.  The  object  is  always  deemed 
to  be  to  provide  for  a  penalty  whenever  the 
sum  stipulated  is  so  large  as  to  amount  to 
oppression  if  enforced  in  full;  and  no  lan- 
guage of  the  contract  itself  could  be  clear 
enough  and  strong  enough  in  the  expression 
of  the  actual  intent  to  stand  against  this 
imputed  intent. 

In  one  case,  involving  the  construction  of 
a  land  contract,  it  is  frankly  admitted  that» 
in  considering  whether  a  stipulation  is  for 
a  penalty  or  for  liquidated  damages,  the 
court  will  look  beyond  the  form  of  the  in- 
strument to  the  subject  of  the  contract,  and 
to  the  consequences  that  will  probably  flow 
from  a  breach  of  its  terms  or  conditions.  ^ 

The  fact  that  the  parties  fix  a  sum  to  be 
paid,  and  call  it  liquidated  damages,  does 
not  always  control  the  question  as  to  the 
measure  of  the  recovery  for  the  breach  of 
the  contract,  w  Where  the  parties,  instead 
of  using  the  word  "penalty,"  or  the  words 


weight  to  be  given  to  such  phraseology 
will  depend  entirely  on  its  connection  with 
other  part^  of  the  instrument.  If  an  indi- 
vidual promises  to  pay  the  damage  which 
may  be  incurred  under  a  given  penalty  or 
under  a  forfeiture,  the  damage  only  in  such 
case  is  agreed  to  be  paid.  On  the  other 
hand,  the  penalty  may  be  expressly  agreed 
to  be  paid  in  such  terms  as  to  admit  of 
no  doubt  that  such  was  the  intent  of  the 
parties;  and  where  such  is  the  case,  not- 
withstanding it  may  be  named  as  a  for- 
feiture, or  the  parties  are  spoken  of  as 
bound  in  a  certain  sum,  if  it  was  clearly 
the  design  of  the  parties  that  such  should 
be  paid,  it  is  holden  in  the  more  modern 
decisions  as  liquidated  damages. 

The  language  of  the  instrument  must,  of 
course,  primarily  be  looked  to  and  con- 
sidered, though  the  use  therein  of  the  words 
"penalty"  or  "liquidated  damages"  will  by 
no  means  always  be  conclusive.  The  term 
"forfeiture"  in  itself  affords  little  evidence 
of  intention;  and,  taken  in  connection  with 
other  expressions  of  thp  parties,  appears 
to  have  been  construed  indifferently  one 
way  or  the  other.  Sanders  v.  Carter,  91 
Ga.  450,  17  S.  E.  345. 

The  terms  applied  by  the  parties  to  the 
sum  fixed  upon  will  not  always  define  and 
determine  the  action  of  the  court  in  giving 
such  construction.  That  is  to  say,  though 
the  parties  may  call  the  sum  so  fixed  a 
penalty,"  or  give  it  no  name,  or  style  it 
"linuidated  damajres,"  the  courts  in  any 
and  all  cases  treat  the  sum  as  one  or  the 
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other,  depending  upon  the  nature  of  the 
agreement,  the  surrounding  circumstances, 
the  intention  of  the  parties,  and  the  rea- 
son and  justice  of  the  case.  Foley  v.  Mc- 
Keegan,  4  Iowa,  1,  66  Am.  Dec.  107. 

Whatever  words  are  used  in  a  covenant 
providing  a  sum  for  damages  upon  breach, 
the  mere  words  are  not  conclusive,  and  the 
courts  ought  to  look  into  the  whole  of  the 
agreement  in  order  to  ascertain  whether 
the  sum  was  intended  to  be  a  penalty  or 
liquidated  damages.  Yenner  v.  Hammond, 
36  Wis.  277. 

The  determination  of  the  question  wheth- 
er a  sum  named  in  a  contract  to  be  paid 
for  a  breach  is  to  be  regarded  as  a  penalty 
or  as  liquidated  and  ascertained  damages 
depends  not  so  much  on  the  form  or  lang- 
uage of  the  contract,  as  upon  its  subject- 
matter,  and  the  nature  of  tne  covenants  or 
agreements  for  a  breach  of  which  damages 
are  stipulated  to  be  paid.  Chase  v.  Allen, 
13  Gray,  42. 

M  Streeper  v.   Williams,  supra. 

84  Williams  v.  Green,  14  Ark.  315. 

85  The  form  of  the  instrument  does  not 
control,  for  the  court  will  look  beyond  that 
to  the  subject  of  the  contract,  and  to  the 
consequences  that  will  probably  fiow  from 
a  breach  of  its  terms  or  conditions.  Jaqua 
v.  Headington,  114  Ind.  309,  16  N.  E.  627. 

86Scofield  V.  Tompkins,  95  III.  190,  35 
Am.  Bep.   160. 

In  case  the  agreement  assumes  the  form 
of  a  bond,  *or  the  sum  reserved  is  denomi- 
nated a  penalty,  the  prima  facie  presump- 
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''liquidated  damage/'  employ  the  word  "for- 
feit," they  create  an  ambiguity  which  opens 
the  language  of  the  contract  to  construc- 
tion. S7  It  may  be  taken  for  granted,  how- 
ever, that  while  the  word  "forfeit"  ia  usu- 
ally construed  to  mean  liquidated  damages 
where  the  disproportion  between  the  sum 
stipulated  and  the  actual  damages  is  not 
«o  great  as  to  stir  the  conscience  of  the 
court,  it  will  be  sure  to  be  held  a  penalty 


whenever  the  amount  agreed  upon  goes  be- 
yond a  certain  point. 

While  the  use  of  the  word  "penalty"  in 
connection  with  the  sum  named  is  not  de- 
cisive, it  is  much  more  apt  to  be  so  than 
the  use  of  the  words  "liquidated  damages/' 
If  it  is  called  a  penalty,  it  will  be  held  to 
be  such  unless  the  construction  is  overcome 
by  very  clear  evidence  of  an  intention  to 
the  contrary,  derived  from  other  parts  of 


tion  is  that  the  larger  sum  is  intended 
merely  as  security,  and  not  as  liquidated 
damages.  On  the  contrary,  if  the  sum' 
^pecified  be  declared  affirmatively  to  be 
liquidated  damages,  and  negatively,  also, 
that  it  should  not  be  considered  as  a 
penalty,  or  in  the  nature  of  a  penalty, 
although  the  inference  is  that  the  parties 
meant  what  they  expressed,  yet  there  are 
certain  rules  of  law  which  may  control  the 
meaning,  and  convert  the  sum  so  mentioned 
into  a  penalty.  Esmond  v.  Van  Ben- 
echoten,  12  Barb.  366. 

Even  the  use  of  the  words  "liquidated 
damages"  will  not  control  in  ascertaining 
the  meaning  if,  upon  the  whole  instru- 
ment, taken  together,  a  different  purpose 
ia  discovered.  Bearden  v.  Smith,  11  Rich. 
L.    554. 

The  use  of  the  words  "liquidated  dam- 
ages" is  not  conclusive.  If  the  court  can 
see  from  the  whole  instrument,  taken  to- 
gether, that  there  was  no  intention  that 
the  entire  sum  should  be  paid  absolutely 
on  the  nonperformance  of  any  of  the  stipu- 
latirns  of  the  deed,  they  will  reject  the 
words,  and  consider  it  as  being  in  the  nar 
ture  of  a  penalty  only.  Whitfield  ▼.  Levy, 
aupra. 

The  phrase  "liquidated  damages"  does 
not  always  control  the  court  in  the  con- 
struction of  contracts  with  a  view  of  as- 
certaining the  damages  to  which  a  party 
may  be  entitled.  But,  on  the  contrary, 
«ucli  language  embodied  in  a  contract  has 
been  often  disregarded,  and  the  subject- 
matter  about  which  the  contract  is  made, 
and  the  intention  of  the  parties, — the  legiti- 
mate elements  in  the  interpretation  of  all 
contracts, — are  resorted  to  for  the  purpose 
of  ascertaining  the  loss  or  damage  the 
party  has  really  sustained.  Hahn  v.  Horst- 
roan,  12  Bush,  240. 

It  is  not  always  the  calling  of  a  sum 
to  be  paid  for  breach  of  contract  liquidated 
damages  which  makes  it  so.  In  general, 
it  ia  the  tendency  and  preference  of  the 
law  to  regard  a  sum  stated  to  be  payable 
if  a  contract  is  not  fulfilled  as  a  penalty, 
and  not  as  liquidated  damages;  because 
then  it  may  be  apportioned  to  the  loss  ac- 
tually sustained.  Shute  V.  Taylor,  5  Met. 
61. 

It  ia  'difficult  and  perhaps  Impossible  to 
e8tabli.«h  a  general  rule  on  this  subject 
that  will  be  free  from  every  objection.  In 
general,  it  may  be  said  that  when  the  sum 
specified  in  tne  contraist  is  described  by 
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.  the  parties  as  liquidated  damages,  and  ia 
not  to  secure  the  payment  of  a  less  sum 
of  money,  or  the  performance  of  an  act, 
in  which  the  damages  for  a  breach  of  tlie 
contract  will  be  certain,  the  language  will 
be  deemed  expressive  of  the  intent  of  the 
parties,  and  the  specified  suSn  will  not  be 
treated  as  a  penalty.  Esmond  v.  Van  Ben- 
schoten,  supra, 

87  Where  a  contracting  party  stipulates 
upon  a  given  event  to  forfeit  and  pay  a 
specified  sum,  the  natural  and  plain  imporl 
of  the  language  is  that  he  will  pay  that 
precise  sum,  unless  a  contrary  intention  is 
to  be  averred  from  other  parts  of  the 
agreement.     Whitfield  y.  Levy,  supra. 

While  it  is  generally  the  duty  of  the 
court  to  construe  the  legal  effect  of  an  in- 
strument, the  term  "forfeiture"  does  not 
necessarily  exclude  a  purpose  to  make  the 
sum  named  a  penalty  merely,  to  which  the 
parties  may  resort  tbr  the  recovery  of  the 
actual  damages  resulting  to  the  injured 
party  by  the  breach  of  the  contract.  Mc- 
Millan V.  First  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  119  S.  W.  709. 

In  Talkin  v.  Anderson,  —  Tex.  — ,  19  S, 
W.  852,  the  court  said :  "We  do  not  mean 
to  say  that  the  word  'forfeit*  would  iu' 
variably  render  the  sum  mentioned  stipu- 
lated damages;  still  it  is  of  great  signifi- 
cance and  weight  in  arriving  at  the  mean- 
ing and  intention  of  the  parties,  especial- 
ly when  we  remember  the  meaning  general- 
ly attached  to  this  word  in  common,  par- 
lance and  by  the  public." 

The  language,  in  a  stipulation  in  a  land 
contract,  that  one  of  the  parties  agrees  to 
forfeit  and  pay  the  other  a  certain  sum  on 
default,  does  not  in  itself  import  that  the 
damages  are  unliquidated.  Cheddick  ▼• 
Marsh,  21  N.  J.  L.  463.  "On  the  contrary," 
said  the  court,  "it  appears  to  me  that  when 
a  contracting  party  stipulates  upon  a  given 
event  to  forfeit  and  pay  a  specified  sum, 
the  natural  and  plain  import  of  the  lang- 
uage is  that,  upon  the  happening  of  the 
contingency,  he  will  pay  that  precise  sum; 
not  that  it  shall  stand  by  way  of  penalty 
or  security  for  damages  incurred." 

The  word  "forfeit"  is  not  conclusive. 
A  fundamental  rule  upon  this  subject  is 
that  the  words  employed  must,  in  general, 
yield  to  the  intention  of  the  parties,  as 
evinced  by  the  nature  of  the  agreement, 
the  amount  of  the  sum  named,  and  all  the 
surrounding  circumstances.  Noyes  v.  Phil- 
lips, 60  N.  Y.  408. 
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the  in8truinent.S<  Each  .  decision  rests 
largely  upon  the  facts  presented  by  each 
individual  case.  In  a  contract  for  the  con- 
veyance of  land,  a  stipulation  that  in  case 
either  party  should  retract  from  the  agree- 
ment, he  should  pay  to  the  other,  ''by  way 
of  ascertained  and  liquidated  damages/'  the 
sum  of  £100,  was  held  to  provide  for  li- 
quidated damages.  ^  Where  the  purchaser 
paid  $500  on  tiie  purchasj  price  of  proper- 


ty valued  at  $33,000,  and  it  was  agreed 
that,  if  the  purchaser  failed  to  complete 
the  purchase,  this  sum  was  to  be  kept  by 
the  sellers  ''to  liquidate  damages,"  it  wa» 
held  that  it  must  be  treated  as  liquidated 
damages,  the  sum  paid  being  so  dispropor- 
tionate to  the  entire  purchase  money,  it 
was  evident  that  the  covenant  was  not  in- 
tended for  the  enforcement  of  payment  of 
the   entire   sum.  40     And   where    land   was- 


W  Whitfield  v.  Levy,  supra. 

When  tiie  sum  is  exprebsly  stated  to  be 
a  penalty,  witli  no  otiier  words  controlling 
or  aiiecting  tne  language  used,  the  sum 
cannot  be  considered  as  liquidated  dam- 
aged.    Hahn  v.  Uorstmau,  supra. 

Ihe  infer enee  is  much  stronger  in  favor 
bf  the  stipulation  being  a  penalty  when  it 
is  expiesbiy  so  reserved,  and  it  will  re- 
quire in  such  a  case  strong  evidence  to 
autiiorize  a  court  to  say  tliat  the  parties 
have  not,  by  their  own  words,  expressed 
their  own  intention.  Foley  v.  McKeegan, 
4  Iowa,  I,  6d  Am.  Dec.  10/. 

Where  the  parties  to  the  agreement  have 
expiessiy  declared  the  sum  to  be  intended 
as  a  ioiieiture  or  penalty,  and  no  other  ih- 
teut  is  to  be  collected  from  the  instrument, 
it  will  generally  be  so  treated,  and  the  re- 
covery wiii  be  limited  to  the  damages  sus- 
tained by  the  breacu  of  the  covenant  it  was 
to  secuie.     Uobble  v.  Linder,  76  ill.  157. 

A  stipulation  for  a  penalty  of  $2,000  in 
the  event  of  failure  to  convey  to  a  vendee 
certain  land  was  held  to  be  for  a  penalty, 
being  intended  by  the  parties  only  as  a 
security  for  the  faithful  performance  of  the 
contract  to  convey.  Dyer  v.  l>orsey,  1  Gill. 
&  J.  440. 

Where  the  owner  of  a  tract  of  land  con- 
veyed it  to  another  for  the  purpose  of  sale, 
with  the  understanding  that  it  should  not 
be  sold  for  a  sum  less  than  $10,180,  but 
that  in  case  it  was  not  sold  within  a  year, 
it  was  to  be  reconveyed,  the  grantee  bind- 
ing himself  in  the  penalty  of  $32,000  to 
Eay  the  sum  of  $16,180  therefor,  it  was 
eld  that  this  was  a  stipulation  for  un- 
liquidated damages;  for  "it  is  inconceiv- 
able," says  the  court,  "that  a  man  would 
absolutely  bind  himself  to  do  an  act  from 
the  omi&sion  to  do  which  no  injury  would 
necessarily  result,  and  which  act  might  be 
prevented  by  so  many  casualties  or  acci- 
dents, in  such  a  sum.  K either  the  object 
to  be  gained  nor  the  situation  or  relation 
of  the  parties  give  any  plausible  color  for 
supposing  such  to  have  been  the  intention 
of  the  parties."  Ricketson  v.  Richardson, 
19  Cal.   330. 

But  where  the  contract  was  for  the  sale 
of  land,  and  each  party  bound  himself  to 
the  other  in  the  "penal  sum  of  $100"  for 
the  faithful  performance  of  the  contract, 
each  party  .executing  to  the  other  his 
promissory  note,  to  be  paid  if  either  party 
failed  or  refused  to  execute  the  necessary 
deed,  it  was  held  that  this  constituted  an 
agreement  for  liquidated  damages;  and  the 
tact  that  it  was  called  a  "penal  sum"  made 
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no  difference.     Westbay  v.  lerry,  83  Ark^ 
144,   103   S.   W.    160. 

'  -So,  the  mere  fact  that  the  parties  to  & 
bond  for  the  conveyance  of  real  estate  bound 
themselves  "in  the  penal  sum  of  $400"  wafr 
held  not  to  prevent  the  court  from  con- 
sidering it  as  a  stipulation  for  liquidated 
damages.  Beard  v.  Delaney,  35  Iowa,  16* 
Ihe  court  said  that  courts  will  not  always 
treat  the  sum  named  in  a  bond  as  a  penal- 
ty, although  the  parties  themselves  have 
so  styled  it.  The  term  used  does  not  al- 
ways determine  the  action  of  the  court  in 
giving  a  construction  to  the  contract.  The* 
sum  named  will  be  treated  as  a  penalty  or 
liquidated  damages,  the  one  or  the  other 
depending  on  the  nature  of  the  agreement,, 
the  surrounding  circumstances,  the  inten- 
tion  of  the  parties,  and  the  reason  and  just* 
ice  of  the  case. 

89Cumming8  ▼.  McLachlan,  16  U.  C.  Q. 
B.  626. 

An  agreement  that  if  the  vendee  should 
fail  to  pay  any  of  the  instalments  of  pur- 
chase money  agreed  upon,  for  a  period  of 
thirty  days,  the  agreement  should  become 
null  and  void  at  the  option  of  the  vendor, 
who  should  have  the  right  to  retain  as 
liquidated  damages  for  such  breach  all 
moneys  previously  paid  on  account  of  the 
purchase  price,  was  held  to  be  for  liqui- 
dated damages.  Keefe  v.  Fairfield,  184 
Mass.  334,  68  N.  E.  342. 

A  stipulation  in  a  contract  for  the  ex- 
change of  land  valued  at  $6,000,  for  a 
stock  of  merchandise,  that  the  party  in 
default  was  to  forfeit  to  the  other  party 
$500  as  liquidated  damages,  was  held  to  be 
for  such  damages,  being  so  designated. 
Howard  v.  Adkins,  167  Ind.  184,  78  N. 
£.   665. 

A  contract  for  the  sale  and  purchase  of 
a  hotel  provided  for  the  deposit  of  £500 
"as  an  earnest  hereof,"  to  form  part  of 
the  purchase  money,  and  then  contained  a 
stipulation  that  should  either  the  vendor 
or  vendee  fail  to  carry  out  the  agreement, 
he  should  pay  to  the  other  the  sum  of  £500 
"as,  or  in  the  nature  of,  liquidated  dam- 
ages." Tlie  latter  provision  was  held  not 
to  be  a  penalty,  but  to  provide  for  liqui- 
dated damages.  Catton  v.  Bennett,  51  L 
T.  N.  S.  70. 

40Lichetti  v.  Conway,  44  Pa.  Super.  Ct. 
71. 

Where  the  contract  was  for  the  convey- 
ance of  land  for  $9,000,  and  the  amount  to 
be  paid  by  the  party  in  default  was  fixed 
at  $2,000,  "which  said  sum  is  hereby  mu- 
tually agreed  by  and  between  said  parties 
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■old  for  $1,440,  and  the  vendee  paid  $480 
in  cash,  and  agreed  to  pay  the  balance  within 
one  year,  the  vendor  to  retain  the  amount 
paid  in  cash  as  liquidated  damages  in  case 
of  the  vendee's  default,  it  was  held  that, 
this  amount  being  reasonable,  the  agree- 
ment must  be  held  to  be  one  for  liquidated 


damages;  it  appearing  from  the  contract 
as  a  whole  that  the  damages  resulting  from 
the  breach  thereof  were  the  subject-matter 
of  calculation  and  adjustment  between  the 
parties,  and  that  the  sura  specified  was  not 
intended  as  a  penalty.  41 
As  already  pointed  out,  no  matter  how 


to  be  the  ascertained  and  liquidated  dam- 
ages for  such  nonperformance/*  it  was  held 
that  the  sum  would  be  treated  as  liqui- 
dat«d  damages.  Clement  v.  Cash,  21  N.  Y. 
253.  Ihe  court  said  that  where  the  lang- 
uage employed  iu  that  part  of  the  instru- 
ment ascertaining  the  amount  of  the  dam- 
ages is  clear  and  plainly  indicative  of  an 
intention  to  fix  a  definite  sum  to  be  paid 
by  the  party  failing  to  perform,  and  nega- 
tives all  inference  of  an  intent  to  name  the 
sum  as  a  penalty,  the  courts  are  not  au- 
thorized by  construction  to  make  a  new 
contract  for  the  parties,  or  unmake  the 
one  made  b^  them,  and  hold,  from  the  na- 
ture and  circumstances  of  the  case,  that 
the  parties  intended  something  wholly  dif- 
ferent from  what  they  have  expressed. 

A  contract  by  which  the  vendor  under- 
took to  convey  within  thirty  days  to  the 
vendee  certain  real  estate,  and  in  default 
thereof,  the  vendee  was  to  have  the  use 
aind  control  of  the  premises  for  a  year, 
"the  same  being  compensation  as  damages'' 
to  the  vendee  for  the  failure  of  the  vendor 
to  execute  the  deed,  was  held  to  provide 
for  liquidated  damages.  Lorius  v.  Abbott, 
49  Neb.  214,  68  N.  W.  486. 

Where  part  of  the  consideration  for  the 
conveyance  of  a  tract  of  land  was  an  agree- 
ment by  the  vendees  to  open  three  streets 
through  it,  and  the  vendees  provided  in  a 
bond  that  in  case  the  streets  were  not  ex- 
tended as  agreed,  they  would  be  bound  in 
the  penal  sum  of  $250,  the  same  to  be  re- 
covered as  liquidated  damages,  it  was  held 
that  this  sum  should  be  treated  as  stipu- 
lated damages.  Jaqua  v.  Headington^  114 
In'd.  309,  16  N.  £.  527.  The  court  said 
that  this  amount  represented  part  of  the 
purchase  price  of  the  land,  and  was  the 
value  placed  upon  the  streets  which  the 
vendees  agreed  to  open. 

In  Burk  v.  Dunn,  55  111.  App.  25,  a  pro- 
vision in  a  land  contract  that  the  sum  of 
$1,000  should  be  taken  as  stipulated  dam- 
ages for  the  failure  of  either  party  faith- 
fully to  perform  all  of  the  covenants  of 
the  contract  was  held  to  be  one  for  liqui- 
dated damages.  The  decision  was  put  up- 
on the  ground  that  the  damages  were  con- 
siderable and  not  capable  of  exact  ascer- 
tainment, that  there  was  no  fraud  in  the 
procuring  of  the  contract,  and  that  the  par- 
ties in  the  plainest  terms  had  declared  that 
the  sura  named  should  not  be  treated  as 
a  penalty. 

The  general  rule  being  that  payments 
upon  an  executory  contract  for  the  sale  ol 
land  may  not  be  recovered  by  the  vendee 
if  the  contract  has  been  breached  by  him, 
characterizing  in  the  contract  of  sale  the 
legal  right  to  retain  these  moneys  as  liqui- 
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dated  damages  does  not  transform  them 
into  penalties  and  forfeitures,  so  as  to  e^r- 
title  the  vendor  to  retain  only  the  amouist 
of  his  actual  damages.  Beveridge  v.  West 
Side  Constr.  Co,  130  App.  Div.  139,  114 
N.  Y.  Supp.  521. 

*l  Allison  V.  Dunwody,  100  Ga.  51,  28 
N.  Y.  Supp.  521. 

In  FniKiiey  v.  Weaver,  216  111.  185,  74 
N.  E.  714,  the  contract  was  for  the  sale 
of  land,  for  which  the  vendee  was  to  pay 
the  sum  of  $6,715.  Of  this  amount,  $300 
was  paid  down,  and  the  balance  was  to  be 
paid  according  to  the  terms  of  the  agree- 
ment upon  the  vendor's  furnishing  good 
title.  Upon  failure  of  the  vendee  to  per- 
form, the  contract  was  to  be  forfeited  and 
determined  at  the  option  of  the  vendor, 
the  vendee  to  "forfeit  all  payments  made 
by  him  on  his  contract,"  such  payments 
being  retained  by  the  vendor  in  full  satis- 
faction and  in  liquidation  of  all  damages 
sustained  by  him.  It  was  held  that  the 
$300  should  be  treated  as  liquidated  dam- 
ages, fraud  or  circumvention  not  being  sug- 
gested, and  there  being  nothing  to  indicate 
that  the  amount  was  unconscionable  or  dis- 
proportionate to  the  damages  apparently 
likely  to  result  from  the  breach. 

Where  a  railroad,  in  part  consideration 
for  the  conveyance  of  a  strip  of  land  to 
it,  agreed,  among  other  things,  to  fence 
its  right  of  way,  to  construct  certain  under- 
ground passageways  for  stock,  to  build 
certain  ditches  and  culverts,  cattle  guards, 
and  switch  track,  and  to  furnish  the  grant- 
or a  life  pass  over  its  road,  and  the  con* 
tract  provided  that  a  failure  to  comply 
with  any  or  all  of  its  covenants  should 
render  it  liable  in  damages  in  the  sum  of 
$1,000,  it  was  held  that. this  sum  was  to 
be  considered  as  liquidated  damages,  since, 
considering  the  number  and  variety  of  the 
conditions  of  the  contract,  it  could  not  be 
easily  and  precisely  determined  by  a  defi- 
nite pecuniary  standard  what  the  real 
damages  were,  and  since  it  could  not  be 
said  that  the  amount  fixed  was  greatly 
disproportionate  to  the  loss.  Chicago  & 
S.  E.  R.  Co.  V.  McEwen,  35  Ind.  App.  251, 
71  N.  E.  926. 

A  bond  in  which  it  w^as  provided  that  if 
the  principal,  a  lessee  of  a  large  amount  of 
real  estate,  should  fail  to  perform  any  of 
the  terms  of  the  lease,  and  were  dispossessed 
by  the  obligee  by  reason  thereof,  the  obligor 
"is  bound  in  sum  of  $10,000,  which  said 
f!um  said  company  hereby  agrees  to  pay 
forthwith  to  said  obligee  upon  such  dis- 
possession, as  stipulated  and  liquidated 
damages  and  not  as  a  penalty,'*  was  held 
to  provide  for  liquidated  damages,  the 
nature  of  the  damages  being  such  as  were 
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clearly  the  langua£;e  of  the  contract  may 
indicate  that  stipulated  damages  were  in- 
tended, this  will  not  prevent  the  court 
from  declaring  the  sum  agreed  upon  to  be 
a  penalty,  tt  So,  where  the  vendee  agreed 
to  pay  the  vendor  the  sum  of  $300  upon 
failure  to  perform  his  covenants  in  a  con- 
tract for  the  purchase  of  land,  the  contract 
then  providing  "each  of  the  said  parties 
binds  himself  to  the  other,  his  executors, 
administrators,  and  assigns,  in  the  sum  of 
$1,000  as  liquidated  damages  agreed  upon 
between  the  said  parties  for  the  breach  of 
either  of  the  said  covenants,"  it  was  held 
that  the  provision  for  the  payment  of  the 
latter  sum  was  a  penalty.  M  And  in  a 
contract  for  the  sale  of  239  acres  of  land 
at  $30  per  acre,  325  bushels  of  corn  at 
$1.25  per  bushel,  and  5  stacks  of  fodder  at 
$1.25  per  hundred,  a  covenant  that  if  either 
of  the  parties  should  fail  to  perform,  then 
the  party  so  failing  should  pay  the  other 
the  sum  of  $5,000  by  way  of  .liquidated 
damages,  and  not  as  a  penalty,  was  held 
to  be  for  a  penalty.** 

In  a  New  York  case,  a  contract  with  ref- 
erence to  the  sale  and  purchase  of  real  es- 


tate for  the  sum  of  $15,000,  in  which  the 
sum  of  $5,000  was  "fixed  and  agreed  upon 
as  the  liquidated  amount  of  damages/'  was 
held  to  be  for  the  kind  of  damages  specified, 
the  language  being  so  clear  as  to  permit 
no  question  of  construction.  It  was  held 
that  the  court  could  not  construe  the  pro- 
vision to  be  for  a  penalty  merely  because 
the  sum  agreed  upon  by  the  parties  might 
be  excessive.  **  But  this  case  was  reversed 
in  the  court  of  appeals,  the  court  holding 
that,  from  the  language  of  the  whole  in- 
strument, the  sum  mentioned  as  damages 
must  be  considered  as  a  penalty  with  ref- 
erence to  the  breach  involved.  Where  a 
vendor  bound  himself  by  bond  *'in  the  full 
and  just  sum  gf  $500,  liquidated  damages," 
to  convey  a  certain  amount  of  land  to  the 
vendee,  and  was  unable  to  convey  the  full 
amount,  and  the  vendee  accepted  a  deed  in 
part  performance  of  the  contract,  it  was 
held  that  the  sum  specified  as  liquidated 
damages  must  be  treated  as  a  penalty.  *6 
The  word  "forfeit,"  being,  as  already 
stated,  ambiguous,  lends  itself  very  readily 
to  interpretation.  Where  the  parties  mak- 
ing a  land  contract  involving  over  $12,000 
provided  that,  "as  an  earnest  of  our  good 


difiScult  of  admeasurement,  the  amount 
specified  not  being  unreasonable.  Peabody 
V.  Richard  Realty  Co.  69  Misc.  582,  125 
N.  Y.  Supp.  349. 

A  stipulation  that,  upon  the  breach  of  a 
contract  for  the  conveyance  of.  land,  the 
measure  of  damages  shall  be  a  certain  sum, 
for  which  the  party  willing  to  comply  shall 
have  a  claim  which  may  be  recovered  in 
court  will  be  upheld  as  for  liquidated  dam- 
ages, there  being  no  evidence  that  a  penal- 
ty was  intended,  and  the  sum  named  not 
being  disproportionate  with  the  values  in- 
volved in  the  deal,  nor  inconsistent  with 
the  nature  of  the  contract  or  the  circum- 
stances of  the  transaction.  Selby  v.  Mat- 
son,  137  Iowa,  97,  14  L.R.A.{N.S.)  1210, 
114  N.  W.  609. 

48  The  fact  that  a  land  contract  con- 
tains a  provision  that  the  sum  of  $500  is 
"agreed  upon  as  the  liquidated  damages  to 
be  sustained  by  either  party  upon  a  failure 
or  default  on  the  part  of  the-  other"  does 
not  prevent  the  court  from  construing  it 
as  a  penalty.  Boulware  v.  Crohn,  122  Mo. 
App.  571,  99  S.  W.  796. 

*3  Heard  v.  Bowers,  23  Pick.  455. 

** Bright  v.  Rowland,  3  How.  (Miss.) 
398.        ^ 

**  Leggett  V.  Mutual  L.  Ins.  Co.  50  Barb. 
616;   for  reversal,  see  53  N.  Y.  394. 

*6Shute  V.  Taylor,  5  Met.  61.  *  The  court 
«aid  that  if  the  parties  intended  the  sum 
named  to  be  liquidated  damages  for  the 
breach  of  the  contract  therein  expressed, 
it  was  for  an  entire  breach.  Whether  di- 
■visible  in  its  nature  or  not,  it  was  in  fact 
Hiivided  by  an  offer  and  acceptance  of  part 
performance,  and  the  court  said  it  was  like 
a  case  of  an  obligation  to  perform  two  or 
more  independent  acts,  with  a  provision 
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for  single  liquidated  damages  for  nonper- 
formance; if  one  is  performed,  and  not 
the  other,  it  is  not  a  case  for  the  recovery 
of  liquidated  damages. 

Where  a  contract  for  the  sale  of  land 
provided  that,  upon  the  default  of  the 
vendee,  the  amount  paid  by  him  on  hia 
contract  should  be  considered  as  damages 
for  the  breach,  and  the  contract  specified 
that,  in  case  of  default  by  the  vendee,  the 
parties  expect  to  sell  the  land  to  another 
person,  it  was  held  that  the  stipulation  for 
damages  must  be  understood  as  a  penalty. 
Sherburne  v.  Hirst,  121  Fed.  998. 

A  provision  in  a  contract  for  the  sale 
of  land  that,  upon  the  default  of  the  ven- 
dee, the  vendor  might  declare  the  contract 
null  and  void,  and  might  retain  any  sums 
of  money  which  might  be  paid,  and  ''may 
sue  and  recover  from  said  parties  of  the 
second  part,  the  whole  or  any  part  of  said 
sum  of  money  that  may  be  due  and  unpaid 
as  liquidated  damages,"  was  held  to  be 
one  for  a  penalty.  Scofield  v.  Tompkins, 
95  111.  190,  35  Am.  Rep.  160.  The  amount 
agreed  to  be  paid  for  the  land  in  this  case 
was  $22,770;  and  the  court  said  that,  all 
the  circumstances  considered,  it  would  seem 
incredible  to  believe  that  sane  parties  could 
have  understood  and  intended  to  pay  as 
damages  such  a  sum  simply  for  a  failure 
to  pay  that  sum  of  money  on  a  specified 
day,  and  permit  the  owner  to  hold  the  land 
free  from  all  claims  on  their  part,  simply 
to  give  the  greater  part,  and,  it  may  be, 
all,  to  him,  without  any  consideration  or 
benefit  in  the  smallest  degree  commensu- 
rate with  this  large  sum.  So  to  believe 
would  be  absurd,  and  it  would  be  highly 
oppressive  so  to  hold,  declared  the  court. 
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faith  end  the  full  performance  of  this  con- 
tract, each  of  us  has  put  up  as  a  forfeit  his 
note  for  the  sum  of  $1,000/'  it  was  held 
that  the  parties  intended  the  sum  specified 
in  the  note  as  a  forfeit,  and  not  as  a  pen- 
alty, in  event  the  contract  should  be 
breached.  47  And  where  the  sum  of  $500 
was  paid  to  the  vendor  to  hold  as  a  for- 
feit in  case  the  vendee  failed  to  comply 
with  his  contract  to  take  the  land,  and  the 
vendor  covenanted  to  return  the  said  sum, 
and  also  to  forfeit  the  sum  of  $500  to  the 


vendee  in  case  of  his  neglect  to  convey  the 
property,  as  agreed,  it  was  neld  that  this 
was  an  agreement  for  liquidated  damages, 
it  being  impossible  to  misunderstand  wh&t 
the  parties  meant.  ^  On  the  other  hand, 
where  the  provision  in  the  contract  for  the 
exchange  of  lands  was  that  "either  party 
failing  to  comply  with  this  agreement  shall 
forfeit  to  the  other  the  sum  of  $1,000,"  it 
was  held  that  a  penalty  was  intended,  there 
being  nothing  to  countervail  the  well-set- 
tled legal  signification  of  the  terms  em* 
ployed.  *• 


47  Norman  v.  Vickery,  —  Tex.  Civ.  App. 
— ,  128  S.  W.  462. 

Where,  in  a  ccmtract  for  the  conveyance 
of  land,  the  vendor  agreed  that  if  he  did 
not  conform  to  the  contract,  he  would  pay 
the  sum  of  $500  as  a  forfeiture  for  its  non- 
performance, and  a  portion  of  the  purchase 
money  was  advanced  to  him  at  the  time, 
which,  by  the  contract,  was  to  be  in  part 
of  the  damages  or  of  the  purchase  money, 
as  the  circumstances  in  the  end  might  re- 

?[uire,  it  was  held  that  the  stipulation  was 
or  liquidated  damsges.  Chamberlain  v. 
Bagle^,  11  N.  H.  234,  The  court  said  that 
the  mmuteness  and  particularity  with  which 
these  provisions  were  made  tended  to  show 
that  the  design  of  the  parties  was  to  insure 
a  performance  of  the  contract  without  fail. 
They  lived  at  a  considerable  distance  from 
each  other,  and  from  the  time  given  in 
which  to  complete  the  contract,  it  was  prob- 
able it  might  cause  no  little  trouble  and 
expense  to  the  vendee  to  procure  the  means 
for  the  purchase  of  the  land,  and  apply 
to  the  defendant  within  such  a  time  for 
a  deed.  There  was  sufficient  reason,  there- 
fore, to  affix  a  sum  in  damages  that  might 
be  supposed  to  render  the  contract  certain. 
Where  the  vendee,  if  he  failed  to  perform 
his  part  of  a  land  contract,  was  to  "for- 
feit" the  $1,000  paid,  and  it  was  not  shown 
that  the  actual  damages  which  the  parties 
may  be  supposed  to  have  contemplated  were 
of  such  a  character,  under  the  circum- 
stances surrounding  them  at  the  time  of 
the  contract,  as  to  be  capable  of  ascertain- 
ment by  the  ordinary  rules  of  computa- 
tion, or  were  of  a  certain  and  definite  na- 
ture, and  the  evidence  showed  that  the  in- 
tention was  that  the  sum  should  be  con- 
sidered as  liquidated  damages,  it  was  so 
held.  Talk  in  v.  Anderson,  —  Tex.  — ,  19  S. 
W.   852. 

4S  Mathews  v.  Sharp,  99  Pa.  560. 
It  not  being  made  to  appear  that  the 
sum  of  $10,000  specified  in  a  contract  for 
the  sale  of  land  for  the  sum  of  $63,744, 
as  the  amount  to  be  forfeited  on  default, 
was  unreasonable  as  an  estimate  by  the 
parties  of  the  damages  to  be  sufTered  by  a 
breach  *  of  the  contract,  it  was  held  that 
the  court  would  assume  that  the  amount 
agreed  upon  was  intended  as  compensation 
for  loss  that  might  be  sustained  by  a  fail- 
ure to  carry  out  the  contract.  Lip«comb 
▼.  Fuqua,  —  Tex.  — ,  131  S.  W.  1081,  af- 
firming —  Tex.  Civ.  App.  — ,  121  8.  W. 
193 
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In  a  contract  for  the  sale  and  purchase 
of  land,  it  was  provided  that  either  party 
failing  to  carry  out  and  perform  the  con- 
ditions of  the  contract  should  forfeit  to 
the  other,  as  a  penalty  for  such  failure, 
the  sum  of  $300.  It  was  held  that  tliis 
agreement  was  the  measure  of  damages  for 
breach  of  a  contract  of  sale  of  land  by  the 
purchaser,  being  the  difference  between  the 
contract  price  and  the  salable  value  of  the 
land.  Monroe  v.  South,  —  Tex.  Civ.  Appw 
— ,   64  S.   W.   1014. 

Where  the  contract  was  for  the  sale  of 
a  parcel  of  land  valued  at  $1,630,  payment 
to  be  miaide  in  merchandise,  the  parties 
providing  that  "on  forfeiture  of  com- 
plying" with  the  contract,  they  would  be 
bound  in  the  sum  of  $500,  it  was  held  that 
this  was  a  provision  for  liquidated  dam- 
ages, although  the  term  "stipulated"  or 
'^liquidated''  damages,  expressive  of  a  clear 
intention  to  negative  the  idea  of  a  penalty, 
was  not  used,  the  instrument  not  having 
the  form  of  a  penal  bond,  and  the  intention 
of  the  parties  being  that  the  sum  agreed 
upon  should  be  paid  as  a  compensation 
for  damages.  Williams  v.  Green,  14  Ark. 
316. 

4B  Laurea  v.  Bernauer,  33  Hun,  307. 

Likewise,  where  the  vendor  acknowledged 
"to  owe  or  to  forfeit  to"  the  vendee  the 
sum  of  $100,  conditioned  upon  putting!  the 
vendee  in  possession  upon  a  certain  date, 
it  was  held  that  the  form  of  the  instru- 
ment showed  that  a  penalty  was  in  the 
contemplation  of  the  parties.  Bearden  v. 
Smith,  11  Rich.  L.  554. 

A  provision  in  a  contract  for  the  sale 
of  land  that  a  deposit  of  $100  by  the  ven- 
dee "shall  be  forfeited  to  the  seller,  but 
for  this  cause  this  contract  shall  not  cease 
to  be  operative  as  between  the  parties 
hereto,"  was  held  to  be  for  a  penalty. 
Tinkham  v.  Satori,  44  Mo.  App.  659. 

In  Richards  v.  Edick,  17  Barb.  260,  it 
was  held  that  an  agreement  in  a  land  con- 
tract "to  forfeit"  uie  sum  of  $500  on  de- 
fault was  intended  as  a  penalty,  there  be- 
ing no  different  intent  to  be  collected  from 
the  instrument. 

And  where  the  parties  to  a  land  contract 
agreed  to  forfeit  the  sum  of  $500,  "to  be 
paid  by  the  defaulting  party  unless  occa- 
sioned by  some  cause  beyond  their  control," 
it  was  held  that  this  was  an  agreement  for 
a  penalty,  the  latter  'clause  beinor  held  de- 
cisive against  its  being  considered  either 
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Where  the  contract  is,  for  any  reason, 
rendered  ambiguous,  it  is  a  proper  case  for 
construction.  So,  in  a  contract  for  the  sale 
ahd  purchase  of  a  farm  for  the  sum  of 
$4,846.87,  a  stipulation  by  which  the  par- 
ties bound  themselves  in  the  penal  sum  of 
$200  "as  fixed  and  settled  damages,"  to  be 
paid  by  tlie  party  defaulting  to  the  party 
ready  to  fulfil,  was  held  to  provide  for  stip- 
ulated damages.  60  But  a  bond  in  the  sum 
of  $2,000,  conditioned  on  the  conveyance  of 
certain  real  estate,  was  held  to  provide  for 
a  penalty.  The  court  said  it  was  impossi- 
ble to  regard  it  as  a  liquidation  of  dam- 
ages for  breach  of  condition,  there  being 
not  a  word  in  it  to  import  an  agreement  of 
the  parties  to  that  effect.  ^^  And  where  the 
parties  to  a  contract  for  the  sale  and  pur- 
chase of  land  bound  themselves  in  the  sum 


of  $1,000,  "to  be  collected  out  of  either 
party  refusing  to  comply  with  the  terms  of 
this  agreement,"  it  was  held  that  the  fact 
that  the  word  "penal"  did  not  appear  in 
the  agreement  did  not  prevent  it  from  being 
construed  as  a  penalty.  ^^ 

3,  Stipulations  of  varying  importance. 

One  of  the  well-settled  rules  applicable 
to  this  class  of  cases  is  that  when  the 
agreement  contains  several  distinct  coven- 
ants on  which  there  may  be  diverse 
breaches,  some  of  an  uncertain  nature  and 
others  certain,  with  one  entire  sum  to  be 
paid  on  breach  of  performance,  then  the 
contract  will  be  treated  as  one  for  a  pen- 
alty, and  not  for  liquidated  damages.  58 
I      And  where   the   sum   which   is   to   be    a 


a  satisfaction,  or  as  having  been  designed 
as  a  compensation  in  lieu  of  performance. 
Ibid. 

Where  the  vendee  agreed  to  purchase 
land  for  the  sum  of  £4,000,  of  which  £2,000 
was  to  be  paid  on  the  execution  of  the 
agreement  knd  possession  delivered,  and  the 
remaining  £2,000  on  a  date  specified,  and 
the  agreement  contained  a  clause  that,  in 
case  the  second  sum  of  £2,000  and  interest 
should  not  be  paid  oil'  by  a  certain  date, 
in  which  respect  time  Hliould  be  of  the  es- 
sence of  the  contract,  it  should  be  lawful 
for  the  vendor  to  re-enter  and  eject  the 
vendee  without  iiiiy  obli^atic.n  to  repay 
any  part  of  the  £4,000  wiiicli  might  have 
been  previously  paid,  or  any  interest  there- 
on, which  should  be  absolutely  forfeited 
to  the  vendor,  this  was  held  plainly  to  pro- 
vide for  a  penaltv.  Ke  Dagenham 
(Thames)  Dock  Co.  43  L.  J.  Ch.  N.  S. 
261,  L.  R.  8  Ch.  1022,  21  Week.  Rep.  898. 

60  Brinkerhoflf  v.  Oljp,  35  Barb.  27. 

A  provision  in  a  written  contract  for  the 
exchange  of  farms  that,  in  case  either  party 
failed  to  make  the  deed  in  exchange  at  the 
appointed  time,  such  party  should  "for- 
feit and  pay  as  damages"  to  the  other  the 
sum  of  $1,500,  was  held  to  be  for  liqui- 
dated damages;  and  the  fact  that  the  ac- 
tual damage  suffered  by  reason  of  the  de- 
fault was  not  to  exceed  $50  was  held  to 
make  no  difference.  Gobble  v.  Linder,  70 
111.  167. 

A  contract  for  the  sale  of  land  for 
$145,000  contained  a  provision  that  the 
vendee  should  deposit  a  note  for  $15,000 
in  escrow  on  condition  that  the  vendee 
should  fulfill  the  terms  of  his  contract,  and 
that  if  he  should  default,  the  note  or  the 
money  equivalent  thereto  should  be  an  "ab- 
solute forfeiture  and  indemnity"  to  the 
vendor.  It  was  held  that  the  intention  of 
the  parties  was  to  provide  for  stipulated 
damages  in  spite  of  the  language  used. 
Womack  v.  Coleman,  89  Minn.  17,  93  N.  W. 
603. 

Where  the  vendor  agreed  to  sell,  and  the 
vendee  agreed  to  buy,  real  estate  valued 
at  $10,000,  and  the  vendee  deposited  $400 
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as  a  guaranty  that  he  would  perform  the 
obligations  of  the  contract,  and  it  was  fur- 
ther provided  that,  upon  the  vendee's  de- 
fault, the  vendor  should  receive  this  sum 
"as  full  liquidated  damages"  accruing  to 
him  by  reason  of  such  failure,  and  the 
$400  was  also  designated  in  the  contract 
as  "foife.l  money,"  it  was  held  to  be  liqui- 
dated damages,  where  it  appeared  that  the 
value  of  the  property  was  speculative,  and 
the  damages  were  in  their  nature  uncertain, 
and  the  amount  indeterminate.  Atwood  v. 
Fagan,  —  Tex.  Civ,  App,  — ,  134  S.  W. 
765. 

61  Burr  V.  Todd,  41   Pa.  206. 
6«  Lindsay  v.  Anesley,  28  N.  C.   (6  Ired. 
L.)    186. 

68  Morse  v.  Rathbum,  42  Mo.  594,  97 
Am.  Dec  359;  Smith  v.  Newell,  37  Fla. 
147,  20  So.  249;  Foley  v.  McKeegan,  4 
Iowa,  1,  66  Am.  Dec.  107;  St.  Louis  &  S. 
F.  R.  Co.  V.  Shoemaker,  27  Kan.  677 ;  Boul- 
ware  v.  Crohn,  122  Mo.  App.  571,  99  S.  W. 
796:  Whitfield  v.  Levy,  35  N.  J.  L.  149; 
State,  Lansing,  Prosecutor,  v.  Dodd,  45  N. 
J.  L.  525. 

The  court  must  take  into  consideration 
whether  the  agreement  contains  one  or  sev- 
eral stipulations;  and  whether  such  stipu- 
lations vary  in  importance.  Foley  v.  Mc- 
Kee^n,  supra. 

"On  principle,"  said  the  court  in  Lyman 
V.  Babcock,  40  Wis.  503,  "we  are  very  clear 
that  in  such  a  case  the  sum  should  be  held 
as  a  penalty.  For  it  appears  to  us  it 
would  be  as  unjust  to  sanction  a  recovery 
of  the  sum  agreed  to  be  paid  alike  for  any 
one  trivial  breach,  or  for  any  one  import^ 
ant  breach,  or  for  breach  of  the  whole  con- 
tract, as  it  would  be  to  sanction  such  a  re- 
covery equally  for  damages  certain  and  un- 
certain in  their  nature.  The  rule  holding 
the  sum  to  be  a  penalty  in  the  latter  case 
goes  upon  the  injustice  of  allowing  such 
a  recovery  for  a  less  amount  of  actual  dam- 
ages ascertained  or  readily  ascertainable. 
And  we  cannot  but  think  that  there  is  like 
injustice  in  allowing  such  a  recovery  equal- 
ly in  cases  of  damages  uncertain,  indeed, 
but  manifestly  and  materially  different  in 
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security  againBt  the  nonperformance  oi  an 
agreement  to  do  several  acts  will,  in  the 
«aAe  of  breaches  of  the  agreement,  be  in 
■some  instances  too  large  and  in  others  too 
«mall  a  compensation  for  the  injury  thereby 
occasioned,  that  sum  is  to  be  considered  as 
a.  penalty.  A  provision  for  liquidated  dam- 
ages must  be  construed  as  a  mere  penalty 
in  all  cases  where  the  agreement  contains 
various  stipulations  differing  in  importance, 
where  the  damages  apply  to  each  and  all  of 
them.  M  But  in  a  case  not  involving  a  land 
^r  building  contract,  the  New  York  court 
of  appeals  refused  to  adopt  to  its  full  ex- 
tent the  doctrine  that  where  the  parties 
bind  themselves  to  do  several  things  of 
•different  degrees  of  importance,  and  name 
a  certain  8um>  to  be  made  payable  for  the 
nonperformance  of  either  of  the  covenants, 
the  agreement  must  be  construed  as  a  pen- 
alty, and  not  as  liquidated  damages,  bb 

The  court  said  that  if  the  doctrine  could 
tw  considered  as  having  any  solid  founda- 
tion in  principle,  it  should  be  applied  only 
in  subordination  to  the  general  rule  which 
Teq[uire8  the  court  in  these,  as  in  all  other 
caaes,  to  carry  into  effect  the  true  intent 
of  the  parties.  It  should  never  be  applied 
to  cases  where  the  amount  of  damages  is 
uncertain   from   the  nature  of  the  subject 


itself,  and  incapable  of  progf,  not  only  from 
that  uncertainty,  but  from  the  circum- 
stances of  the  case  already  stated,  and 
where  for  these  reasons  there  is  a  necessity 
for  ascertaining  them  by  estimate  by  the 
parties  in  their  contracts.  The  only  plausi- 
ble ground  for  applying  the  doctrine  in  any 
case,  declared  the  court,  is  that  otherwise 
the  party  might  be  made  responsible  for 
the  full  amount  of  damages  for  the  breach 
of  an  unimportant  part  of  his  contract,  and 
so  be  made  to  pay  a  sum  by  way  of  damages 
grossly  disproportionate  to  the  injury  sus- 
tained by  the  other  party.  Without  un- 
dertaking to  deny  that  this  rule  might 
be  properly  applied  in  some  cases,  the  court 
refused  to  apply  it  to  the  case  at  bar.  In 
that  case  the  plaintiff  entered  into  an  agree- 
ment with  a  company  of  persons  by  which, 
in  consideration  of  the  sum  of  $100,  paid 
to  him  by  each  of  the  persons  composing 
the  company,  the  plaintiff  agreed  to  furnish 
them  with  a  cabin  passage  to  San'  Fran- 
cisco, with  subsistence  for  a  year,  and  with 
articles  and  tools  necessary  for  carrying 
on  mining  operations  in  California.  On  • 
their  part,  the  company  severally  coven- 
anted with  the  plaintiff  that  they  would 
diligently  devote  themselves  to  obtaining 
gold  and  other  precious  metals  in  the  man- 


amount;  equally  for  breach  of  part  of  the 
contract  and  for  breach  of  the  eni^ire  con- 
-tract.  Such  a  rule  would  not  only  put 
the  same  value  on  a  small  part  as  on  a 
laxge  part,  but  would  put  the  same  value 
on  any  part  as  on  the  whole." 

MHahn  v.  Horstman,   12  Bush,  249. 

Where  a  partj'  agrees  to  pay  a  certain 
sum  in  case  he  fails  to  perform  any  one  of 
tlivers  acts  which  are  of  different  degrees  of 
importance,  and  which  are  capable  of  be- 
ing estimated  and  measured  in  money,  the 
sum  named  as  damages  is  to  be  treated  as 
-a  penalty;  but  if  the  contract  consists  of 
several  stipulations,  the  damages  for  a 
'breach  of  which  cannot  be  well  ascertained 
and  valued,  then  the  parties  are  deemed 
to  have  intended  that  tlie  sum  agreed  on 
shall  be  treated  as  liquidated  damages, 
from  which  there  is  to  be  no  deduction. 
<:iiase  V.  Allen,  13  Gray,  42.        _ 

Where  a  contract  specifying  one  certain 
rsum  as  liquidated  damages  contains  va- 
rious stipulations,  to  all  of  which  the  clause 
as  to  damages  is  clearly  applicable,  such 
stipulations  either  varying  greatly  in  their 
character  and  importance,  or  being  of  such 
41  nature  that  the  damages  from  a  breach 
of  some  of  them  could  be  easily  and  cer- 
tainly measured,  and  especially  if  such  dam- 
ages would  obviously  be  inconsiderable  as 
compared  with  the  sum  stated  in  the  agree- 
ment as  damages  for  any  breach,  the  lat- 
ter will  be  regarded  as  a  penalty,  and  not 
as  liquidated  damages.  Carter  v.  Strom, 
41  Minn.  622.  43  N.  W.  394. 

If  the  parties  would  stipulate  the  dam- 
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ages  in  such  a  case,  they  should  express  the 
sum  to  be  paid  upon  each  distinct  breach. 
Watts  v.  3heppard,  2  Ala.  425. 

Where  several  things  are  stipulated  to 
be  done,  some  of  which,  if  not  performed, 
might  lead  to  much,  and  others  to  little, 
injury,  and  one  amount  of  forfeit  only  in 
case  of  default  is  inserted,  it  will  be  looked 
upon  as  a  penalty.  But  where  each  partic- 
ular act  is  connected  with  a  particular 
specified  forfeiture  in  such  case,  each  neg- 
lect will  make  each  forfeiture  liquidated 
damages.  Jackson  y.  Baker,  2  Edw.  Ch. 
471. 

If  the  sum  agreed  upon  is  payable  for 
more  than  one  breach j  it  will  be  considered 
as  a  penalty  unless  the  damages  which  arise 
from  each  of  them  are  of  uncertain  amount. 
State,  Lansing,  Prosecutor,  v.  Dodd,  45  N. 
J.  L.  625. 

The  sum  named  must  be  regarded  as 
liquidated  damages  as  to  all  the  provisions 
to  which  it  shall  extend,  or  it  will  not  be 
so  regarded  as  to  any.  It  cannot  be  liqui- 
dated damages  in  the  one  case,  and  not  in 
the  other.  It  applies  to  the  covenant  of 
one  party  to  convey,  and  to  that  of  the 
other  party  to  pay  the  consideration  money 
on  the  delivery  of  the  deed.     Ibid. 

It  would  be  most  unjust  and  oppressive 
to  require  him  to  pay  the  whole  sum  for 
violating  any  of  the  least  important  items 
of  the  contract.  Ibid,  citing  2  Parsons, 
Contr.  4th  ed.  438. 

66Cotlieal  V.  Talmage,  9  N.  Y.  651,  61 
Am.  Dec.  716,  12  Mor,  Min.  Rep.  299. 
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ner  and  under  the  superintendence  and 
regulations  specified  in  the  agreement,  a 
certain  portion  of  the  earnings  of  each 
being  agreed  to  be  paid  to  the  plaintiff;  and 
that  tliey  would  severally  execute  a  bond 
with  an  approved  surety  or  sureties  to 
the  plaintiff,  conditioned  upon  the  payment 
to  inm  by  the  person  executing  the  agree- 
ment and  the  bond  in  case  such  person 
should  fail  to  keep  or  should  break  the 
agreement  of  "the  sum  of  $500  as  liquid- 
ated damages;"  this  sum  the  court  held 
to  be  liqudated  damages. 
-  The  rule  stated  in  this  subdivision  of 
the  note,  however,  is  too  well  settled  to 
admit  of  any  doubt.  The  courts  will  not 
enforce  such  a  covenant,  no  matter  how 
plain  the  language  may  be.  They  will 
simply  impute  to  the  parties  the  intention 
to    stipulate    for    a    penalty.     Where,    for 


example,  the  contract  provided  that  the 
vendee  of  land  should  pay  the  vendor 
$1,750  in  cash,  and  interest  thereon  at  a. 
certain  rate  per  annum;  that  he  should 
also  pay  a  certain  mortgage  for  $1,250  and 
the  interest  thereon,  and  also  provided  that 
he  should  be  liable  in  the  sum  of  $500  sfaouU 
he  fail  to  pay  "either  of  said  principal 
sums  or  the  interest  thereon,"  this  waa- 
held  to  be  a  penalty .M  So,  a  provision  in  a 
contract  for  the  exchange  of  land  that, 
either  party  failing  to  comply  with  the 
terms  of  the  contract  should  pay  the  other, 
as  fixed  or  liquidated  damages,  the  sum  of 
$5,000,  or  more,  if  more  damage  werti 
proved,  was  held  to  constitute  a  penalty 
where  the  covenants  of  the  contract  were- 
several  and  of  varied  importance,  some  of 
which  were  of  a  certain  and  fixed  value.s" 
Where  a  contract  for  the  sale  of   land 


66  Smith  V.  Newell,  37  Fla.  147,  20  So. 
249. 

Where  a  contract  for  the  conveyance  of 
real  'estate  contained  various  stipulations 
of  different  degrees  of  importance,  the  dam- 
*  agea  for  the  breach  of  some  of  which  would 
be  certain,  and  of  others  uncertain,  and 
the  sum  of  $10,000  was  expressed  in  the 
agreement  as  payable  on  breach  of  any  of 
the  stipulations,  it  was  held  that  this  sum 
would  not  be  regarded  as  liquidated  dam- 
ages.   Carpenter  v.  Lockhart,  1  Ind.  434. 

An  executory  agreement  for  the  sale  and 
conveyance  of  land,  containing  various 
covenants  in  which  the  parties  each  bound 
themselves  under  the  penalty  and  forfei- 
ture of  $500  to  the  performance  of  the  con- 
tract, was  held  to  be  one  for  a  penalty. 
Whitfield  V.  Levy,  35  N.  J.  L.  149.  The  de- 
cision was  grounded  on  the  fact  that  dam- 
ages for  breach  of  some  of  the  covenants 
were  precisely  ascertainable,  the  court  say- 
ing that  a  sum  named  cannot  be  liqui- 
dated damages  in  one  case  and  not  the 
other.  It  must  be  susceptible  of  being  re- 
garded as  liquidated  as  to  all  the  provi- 
sions to  which  it  extends,  or  it  will  not 
as  to  any.  It  cannot  be  liquidated  as  to 
those  breaches  of  the  agreement  which  are 
in  their  nature  uncertain,  leaving  those 
which  are  certain  to  a  distinct  remedy  by 
a  verdict  of  a  jury. 

Where,  in  a  contract  for  the  sale  of  land 
for  $880,  the  sum  of  $50  was  designated 
to  be  paid  by  the  vendor  as  a  penalty  up- 
on his  default,  and  the  vendor  bound  him- 
self to  make  a  deed  of  two  parcels  of  land, 
to  put  500  rails  on  a  fence,  and  to  deliver 
to  the  vendee  various  articles  of  personal 
property,  and  it  appeared  that  the  dam- 
ages to  arise  from  a  breach  of  some  of  the 
stipulations,  if  not  all,  were  ascertainable 
by  evidence,  it  was  held  that  the  agreement 
would  be  treated  as  one  for  a  penalty. 
Foley  ▼.  McKeegan,  4  Iowa>  1,  66  Am.  Dec. 
107. 

Under  a  contract  {6r  the  sale  and  pur- 
chase of  real  estate,  in  which  the  parties 
bound  themselves  "in  the  sum  of  $100  firm- 
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ly  by  these  presents,"  it  was  held  that 
the  sum  specified  must  be  treated  as  a 
penalty.  State,  Lansing,  Prosecutor,  v. 
l>odd,  supra. 

"Hough  V.  Kugler,  36  Md.  186. 

The  covenants  in  an  agreement  for  tli& 
exchange  of  land  having  provided  for  the 
completion  of  specified  improvements,  the- 
assignment  of  the  insurance,  and  the  fur- 
nishing of  abstracts  of  title,  it  was  held 
that  the  sum  of  $200,  agreed  upon  as  stip- 
ulated damages  for  a  breach  of  any  of  the- 
covenants,  must  be  treated  as  a  penalty. 
Carter  v.  Strom,  41  Minn,  522,  43  N.  W. 
394. 

Where  the  contract  was  that  for  a  de- 
fault "in  any  of  the  above  agreements," 
the  party  in  default  should  pay  the  other 
$200  "as  forfeit  money,"  it  was  held  that, 
the  sum  mentioned  wa0  intended  as  a  pen- 
alty. Coggshall  V.  Steele,  22  N.  Y.  Week. 
Dig.  537. 

If  one  of  the  stipulations  of  a  contract 
were  that  the  vendee  should  give  his  own> 
note  for  the  payment  of  $200,  a  provision 
for  the  payment  by  him  of  $500  as  liqui- 
dated damages,  in  case  of  a  breach  of  any 
of  the  stipulations  of  the  contract,  would 
be  construed  as  a  penalty.  Lampman  v. 
Cochran,  16  N.  Y.  275. 

A  bond  in  the  sum  of  $3,000,  conditioned 
upon  the  building  of  a  house  to  cost  $2,00(1' 
upon  certain  land,  and  the  payment  of  all 
liens,  encumbrances,  or  demands  of  any 
kind  against  the  property,  was  held  to  be- 
for  a  penalty,  the  case  falling  within  the- 
following  rule  laid  down  by  Pomeroy '  on 
Equity  Jurisprudence,  §  444:  Whether  an. 
agreement  provides  for  the  performance  or 
nonperformance  of  one  single  act,  or  of  sev- 
eral distinct  and  separate  acts,  if  the  stip- 
ulation to  pay  a  certain  sum  of  money  up- 
on a  default  is  so  framed,  is  of  such  a  na- 
ture and  effect  that  it  necessarily  rendersi 
the  defaulting  party  liable  in  the  same- 
amount  at  all  events,  both  when  his  fail- 
ure to  perform  is  complete  and  when  it 
is  only  partial,  the  sum  must  be  regarded 
as  a  penalty,  and  not  as  liquidated  dam- 
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required  the  Tendor  to  fill  up  the  lot  sold 
to  a  certain  height,  as  marked  by  an  engrin- 
eer,  also  to  fill  up  an  alley  16  feet  wide,  to 
dig  and  wall  up  a  reservoir  for  water,  and 
to  furnish  and  lay  pipes  necessary  for  the 
conveyance  of  water  to  the  reservoir,  some 
of  the  work  to  be  completed  in  twenty-four 
days  from  the  date  of  the  agreement,  a 
part  in  two  months,  and  the  remainder  in 
three  months,  and  contained  a  stipulation 
that,  upon  failure  to  perform  either  of 
these  stipulations,  he  was  to  pay  $20  for 
each  day's  delay  after  the  work  should 
have  beea  completed^  it  was  held  that  this 
must  be  construed  as  a  penalty,  s*  In  one 
case  a  vendor  bound  himself  in  several  cov- 
enants; namely,  to  keep  the  premises  in 
repair  except  ordinary  wear,  insure  the 
building  against  loss  by  fire,  furnish  an 
abstract  of  title  within  thirty  days,  and 
put  a  deed  in  escrow  at  the  same  time,  and 
the  sum  of  $500  was  agreed  upon  as  liqui- 
dated damages  to  be  sustained  by  either  par- 
ty upon  a  failure  or*default  on  the  part  of 


the  other.  It  was  held  that  this  sum  would 
be  treated  as  a  penalty,  since  it  would  not 
be  reasonable  to  say  that  this  sum  waa 
to  be  forfeited  absolutely  for  a  breach  of 
any  of  the  conditions  of  the  contract.B^ 
Where  the  vendee  waa  to  pay  $7,170  for 
land,  $406.25  for  com,  and  $6  for  fodder, 
and  bound  himself  in  case  of  default  to  pay 
the  sum  oi  $5,000  by  way  of  liquidated 
damages,  and  not  as  a  penalty,  it  was  held 
that  the  sum  named  would  be  construed  aa 
a  penalty.60  The  vendor  having  agreed  to 
sell  the  vendee  a  house  which  was  mort- 
gaged, and  the  bond  and  mortgage  were  to 
be  taken  up  at  a  specified  time,  and  the 
vendee,  in  the  meantime,  was  to  have  the 
property  insured,  and  for  any  violation  of 
the  agreement  or  any  part  thereof,  the  par- 
ties mutually  stipulated  to  forfeit  and  pay 
to  each  other  the  sum  of  $5,000  as  liquid- 
ated damages,  it  was  held  that  such  sum 
would  be  considered  a  penalty .61  And 
where  the  vendor  was  to  sell  and  convey  a 
farm,  and  also  to  transfer  certain  personal 


ages."    Johnson  v.  Cook,  24  Wash.  474,  64 
Pac.  729. 

MHahn  v.  Horstman,  12  Bush.  249. 

Where  a  railroad  ccnnpany,  as  a  partial 
consideration  for  the  conveyance  of  land, 
obligated  itself  to  build  a  lawful  fence 
on  each  side  of  the  railway  track,  and  to 
construct  a  crossing  with  cattle  guards  on 
each  of  the  80  acres  through  which  the  rail- 
way was  to  be  operated,  and  in  case  of  fail- 
ure to  comply  with  the  covenants,  agreed  to 
forfeit  to  the  grantor  the  sum  of  $1,000, 
it  was  held  that  this  should  be  construed 
as  a  stipulation  for  a  penalty.  St.  Louis 
&  8.  F.  R.  Co.  T.  Shoemaker,  27  Kan.  677. 

MBoulware  v.  Crohn,  122  Mo.  App.  67 J, 
99  S.  W.  796. 

Where  the  contract  contained,  among 
other  stipulations,  an  agreement  to  pur- 
chase a  farm,  to  asstune  the  payment  of 
all  the  vendor's  obligations  secured  by 
mortgage  upon  the  farm,  to  convey  to  the 
vendor  a  certain  tract  of  land,  to  execute 
a  good  and  sufficient  conveyance  of  the  said 
land,  to  submit  to  arbitration  the  question 
what  sum  of  money  should  be  paid  by 
either  the  vendor  or  the  vendee  in  order 
to  render  the  exchange  of  land  equitable 
as  to  both  parties,  and  to  deliver  a  deed 
to  the  vendor,  it  was  held  to  fall  within 
the  rule  as  to  agreements  containing 
several  distinct  covenants  upon  which 
there  may  be  divers  breaches,  some  of 
«i>i  uncertain  nature  and  amount,  and 
others  certain,  so  as  to  make  the  sum  spec- 
ified to  be  forfeited  upon  a  breach  thereof 
a  penalty.  Cheddick  v.  Marsh,  21  N.  J. 
L.  463. 

M  Bright  ▼.  Rowland,  3  How.  (Miss.) 
398. 

In  consideration  of  the  extension  of  an 
original  option  contract,  the  sum  of  $15,000 
was  deposited  to  the  credit  of  the  vendor. 
to  be  taken  by  the  vendor  as  liquidated 
U  L.R.A.(N.S.) 


damages  upon  the  default  of  the  person 
holding  the  option,  the  original  contract 
providing  that  the  latter  was  to  form  a 
company  which  would  unite  the  vendor 'a 
property  and  the  property  of  a  third  person 
m  its  holdings,  and  which  was  to  pay  the 
vendor  in  consideration  thereof  the  sum  of 
$185,000,  partly  in  cash,  partly  in  the  stock 
of  the  copipany,  issued  upon  tlie  basis  of 
.lie  compan>  s  combined  holdings,  including 
the  property  of  the  said  third  person,  the 
maximum  issue  of  stock  to  be  a  certain 
amount  divided  into  preferred  and  common 
stock,  as  agreed,  and  the  balance  of  the  pur* 
chase  money  to  be  secured  by  a  bond  of 
the  company  and  the  first  deed  of  trust 
on  the  property  of  vendor,  conveyed  to  the 
company.  It  was  held  that  the  sum  of 
$15,000  must  be  considered  as  a  penalty,, 
since  one  of  the  stipulations  in  the.  contract 
bound  the  person  holding  the  option  to  the 
payment  within  a  given  time  of  a  stated 
sum  of  money,  thus  bringing  the  contract 
within  the  rule  that  where  the  agreement 
secures  the  performance  or  tho  omission  of 
various  acts,  some  of  which  are  not  meas- 
urable by  any  exact  pecuniary  standard,, 
and  some  of  which  are  certain  and  readily 
ascertainable,  the  sum  stipulated  as  dam- 
ages must  be  treated  as  a  penalty  merrlv. 
Colonna  Dock  Co.  v.  Colonna,  108  Va.  230^ 
61  S.  E.  770. 

«l  Jackson  v.  Baker,  2  Edw.  Ch,  471. 

Where  the  contract  amounted  to  a  prom- 
ise to  pay  $10,000  in  the  event  of  a  prom- 
isor's lailure  to  obtain  title  from  a  third 
person  for  the  benefit  of  the  promisee,  or 
on  failure  to  obtain  the  right  of  selection 
as  to  a  certain  portion  oi  the  land,  and 
it  appeared  that  the  sum  was  to  be  paid 
upon  a  total  or  partial  failure  in  either 
particular,  it  was  held  that  the  sum  spec- 
ified muflt  be  construed  as  a  penalty.  Ly- 
man ▼.  Babcock,  40  Wis.  503. 
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property  consistiDg  of  a  great  number  of 
articles,  not  necessarily  simultaneously, 
and  the  defendant  was  to  pay  therefor 
$7|500,  and  they  bound  themselves  in  the 
sum  of  $1,000,  to  be  paid  in  case  either 
party  default  as  to  any  portion  of  the 
contract,  this  was  held  to  be  an  agreement 
for  a  penalty,  although  it  was  stated  in 
the  contract  that  it  was  "agreed  upon 
by  the  said  parties  as  actual  and  assessed 
damages,  and  the  same  to  be  paid  with- 
out suit  or  litigation."  It  was  said  that 
the  siun  mentioned  must  have  been  in- 
tended as  a  penalty,  at  least,  as  to  some  of 
the  things  agreed  upon  to  be  done;  and 
that  being  so,  it  must  be  held  to  stand  as 
a  penalty  as  to  all.^ 

But  it  has  been  held  that  the  agree- 
ment to  pay  a  specified  sum  on  default  will 
not  be  considered  a  penalty,  although  sev- 
eral things  are  required  to  be  done  by  the 
grantor  and  two  things  by  the  grantee, 
where  the  sum  is  required  to  be  paid  for 
'^failure  to  perform  the  agreement  and  cove- 
nants   by    the    failing    party    to    be    per- 


formed," the  sum  being  due  not  for  a  mere 
technical  breach  in  a  single  particular,  but 
only  on  a  total  failure  to  perform.88  This 
must  be  understood,  however  with  the 
qualification  that  the  amount  specified  for 
the  breach  of  the  entire  contract  cannot 
be  too  greatly  out  of  proportion  to  the 
probable  damages  suffered  by  the  breach. 
In  some  of  the  cases,  the  question  pre- 
sented is  whether  the  contract  under  con- 
sideration contains  stipulations  of  vari- 
ous degrees  of  importance  within  the  ruin 
so  as  to  require  the  court  to  construe  the 
sum  specified  to  be  a  penalty .64 

4.  Sum  payable  in  gross. 

Generally,  a  sum  in  gross,  to  be  paid  for 
nonperformance  of  an  agreement,  is  con- 
sidered a  penalty,  the  legal  operation  of 
which  is  to  cover  the  damages  which  the 
party  in  whose  favor  the  stipulation  is 
made  may  have  sustained  from  the  breach 
of  the  contract  by  th^  other  party .w  This 
is  a  general  rule  applicable  to  agreements 


62  Staples  V.  Parker,  41  Barb.  648. 

63  Esmond  v.  Van  Benschoten,  12  Barb. 
366. 

Where  the  vendor  contracted  to  sell  the 
vendee  an  estate  valued  at  £70,000,  and 
the  vendee  was  to  provide  necessary  capi- 
tal not  exceeding  £70,000,  for  the  purpose 
of  laying  out  the  property  for  building 
sitef,  etc.,  and  the  vendee  was  to  deposit 
£5,000,  of  which  £500  was  to  be  deposited 
on  the  execution  of  the  contract,  and  £4,500 
at  a  later  date,  to  apply  on  .the  purchase 
price,  and  if  the  vendor  could  not  make  ^ood 
title,  he  was  to  return  the  £500  deposited, 
and  pay  the  vendee  £5,000  of  liquidated 
damages,  and  if  the  vendee  should  commit 
any  substantial  breach  of  the  contract,  he 
was  to  forfeit  the  £5,000  deposited,  the 
contract  was  held  to  provide  for  stipulated 
damages;  Wallis  v.  Smith,  52  L.  J.  Ch. 
N.  S.  145,  L.  R.  21  Ch.  Div.  243,  47  L.  T.  N. 
S.  389,  31  Week.  Rep.  214. 

64  A  contract  by  which  the  vendee  cove* 
nants  that,  on  or  before  a  day  mentioned, 
he  will  give  notice  to  the  vendor  of  his  elec- 
tion either  to  agree  to  or  to  decline  a  pur- 
chase of  land,  and  that  if  he  should  agree 
to  purchase,  he  would  pay  the  purchase 
money,  one  quarter  part  in  cash  on  delivery 
of  the  deed  and  the  remaining  three  quart- 
er parts  in  three  equal  instalments,  in 
three  promissory  notes,  one  payable  in  one 
year,  with  interest,  another  payable  in 
two  years,  with  interest  annually  and 
the  other  payable  in  '  three  years,  with 
interest  annually,  and  to  secure  the 
payment  thereof  by  good  and  sufficient 
mortgages  or  other  satisfactory  security, 
does  not  contain  stipulations  of  various 
degrees  of  importance  so  as  to  require  the 
court  to  hold  that  a  provision  for  the  pay- 
ment of  $300  on  failure  of  the  vendee  to 
comply  therewith  is  a  penalty.  Heard  v. 
Bowers,  23  Pick.  455. 

34  L.R.A.(N.S.) 


Where  the  vendee  was  to  pay  $4,000  for 
land  to  be  conveyed  to  him  at  a  certain 
date,  to  assign  two  mortgages,  one  for 
$3,737,  the  other  for  $1,000,  and  to  convey 
to  the  vendor  a  house  and  lot,  and  to  de- 
liver to  him  two  promissory  notes  to  be 
made  by  the  vendee  with  a  good  indorscr 
for  $500,  all  of  which  were  to  be  performed 
on  the  date  specified,  on  which  day  the  ven- 
dor was  to  execute  a  conveyance  to  the  ven- 
dee of  the  laid  specified,  it  was  held  that 
the  contract  in  legal  effect  provided  for  the 
performance  of  but  a  single  act  on  eacli 
side,  so  as  not  to  fall  within  the  doctrine 
that  when  the  contract  binds  the  parties 
to  do  several  things  of  different  degrees  of 
importance,  and  the  sum  stated  is  made 
payable  for  the  nonperformance  of  any  or 
either,  it  is  to  be  considered  a  penalty. 
Clement  ▼.  Cash,  21  N.  Y.  253. 

Where  the  vendor  agreed  to  sell  and  con- 
vey a  piece  of  land,  and  to  sell  and  deliver 
a  stock  of  goods  in  a  store,  and  the  ven- 
dee agreed  to  pay  a  certain  sum  therefor, 
and  it  was  provided  in  the  contract  that, 
upon  the  default  of  either  party,  he  should 
pay  to  the  other  the  sum  of  $1,000  "as 
liquidated  damages  for  the  default  afore- 
said," it  was  held  that  the  contract  in 
question  in  legal  effect  provided  but  for  a 
single  act  on  each  side;  that  notwithstand- 
ing its  form,  it  was  apparent  that  what 
was  to  be  done  by  each  of  the  parties  was 
regarded  by  them  as  much  an  entire  thing 
as  if  it  had  formed  the  subject  of  a  single 
stipulation;  and  that  therefore,  the  sum 
agreed  upon  to  be  paid  upon  default  must 
be  considered  as  liquidated  damages.  Mun- 
dy  V.  Culver,  18  Barb.  336. 

66  State,  Lansing,  Prosecutor,  v.  Dodd,  45 
N.  J.  L.  525. 

In  general  a  sum  of  money  in  gross, 
to  be  paid  for  the  nonperformance  of  an 
agreement,  is  considered  as  a  penalty,  and 
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for  the  payment  of  a  sum  of  money  on 
default,  but  is  of  little  importance  so  far 
as  land  contracts  are  concerned,  for  in  such 
contracts  it  is  usually  a  sum  in  gross  that 
is  specified  to  be  paid  on  the  nonperform- 
ance of  the  agreement. 

5.  Deposit  of  amount  payable. 

The  fact  that  toe  parties  agree  to  de- 
posit a  specified  sum  as  security  for  per- 
formance, using  language  which  imports  an 
understanding  that  upon  a  breach,  the  hold- 
er is  to  pay  such  amount  over  to  the  injured 
party  without  further  formality,  will  gen- 
erally, it  is  said,  be  held  decisive  of  the 
intent  to  stipulate  for  liquidated  dam- 
age8.M  This  statement  should  also  be  tak- 
en with  the  qualification  that  the  amount 
deposited  must  bear  some  reasonable  pro- 
portion to  the  probable  loss  suffered. 
Wliere  the  vendee,  agreeing  to  purchase 
land,  made  a  deposit  for  less  than  one 
tenth  of  the  consideration,  agreeing  to  for- 
feit this  sum  in  case  he  did  not  carry  out 
his  part  of  the  agreement,  this  was  held 
to  be  an  agreement  for  stipulated  dam- 
ages.^ And  where  certain  buildings  were 
sold,  and  $250  deposited  in  escrow,  to  be 
paid  to  the  vendee  in  case  tenement  house 
and  building  department  certificates  were 
not  procured  at  a  certain  date,  it  was  held 
that  this  sum  was  intended  as  liquid- 
ated   damages,    the    intention    being    clear 


in  that  respect,  and  the  nature  of  the  con- 
tract such  as  to  make  an  accurate  measure 
of  damages  difficult,  if  not  impossible.^ 
In  a  contract  for  the  exchange  of  a  farm 
for  a  stock  of  merchandise,  the  provi' 
sion  with  respect  to  damages  was:  "The 
penalty  is  $100  that  spoils  this  sale."  Con- 
temporaneously with  the  agreement,  each 
party  executed  a  note  to  the  other  in  the 
sum  of  $100,  payable  two  months  from  the 
execution  of  the  contract,  and  delivered  the 
same  to  the  scrivener  who  wrote  the  agree- 
ment. The  transaction  was  held  to  admit 
of  no  other  conclusion  than  that  the  notes 
stood  for  liquidated  damages.^  Where 
there  has  been  no  contract  as  to  the  amount 
deposited,  all  rules  must  give  way  to  that 
rule  of  law  which,  in  the  absence  of  an 
agreement,  will  decree  it  to  be  a  penalty .70 

c.  Reasonableness  of  amount  stipulate 

ed. 

From  what  has  already  been  said  it 
will  be  seen  that  if  the  parties  desire  to 
stipulate  for  liquidated  damages,  they  must 
be  reasonable  about  it.  They  must  not  go 
too  far.  If  they  do,  no  language  which 
they  may  use  will  prevent  the  court  from 
imputing  to  them  an  intention  to  stipulate 
for  a  penalty.  The  situation  is  precisely 
like  that  presented  by  parties  attempting 
to  violate  the  usury  law.  It  isn't  a  ques- 
tion  of  what  the  parties  intend  by  their 


not  as  liquidated  damages.  Whitfield  v. 
Levy,  35  N.  J.  L.  149. 

Wfcsanders  v.  Carter,  91  Ga.  450,  17  S. 
£.  345. 

Where  there  is  a  deposit  of  money  in  pur- 
suance of  a  stipulation  in  a  contract  that 
the  amount  so  deposited  shall  be  retained 
by  the  party  who  is  not  in  the  fault,  such 
A  provision  ahd  arrangement  is  generally 
construed  to  be  a  liquidation  of  damaged. 
Westbay  t.  Terry,  83  Ark.  144,  103  S.  W. 
160. 

And  the  fact  that  a  contract  providing 
that  the  vendor  was  to  deposit  a  certain 
sum  in  escrow,  to  be  paid  to  the  vendee  if 
<»rtain  stipulations  of  the  contract  were 
not  carried  out  at  a  designated  time,  con- 
tained a  clause  that  "it  is  not  intended 
that  the  liability  of  the  vendor  shall  be 
limited"  to  the  jsum  specified,  does  not 
necessarily  change  what  would  otherwise 
be  a  provision  for  liquidated  damages  into 
a  penalty.  Harris  v.  Snyder,  55  Misc.  306, 
105  N.  Y.  8upp.  502. 

i7  Moore  v.  l>urnam,  63  N.  J.  Eq.  90,  51 
Atl.  449. 

M  Harris  ▼.  Snyder,  55  Misc.  306,  105  N. 
Y.  Supp.  502. 

Wliere  a  note  for  $2,500  was  given  as 
earnest  money  on  a  contract  for  the  sale 
and  purchase  of  real  estate,  and  it  was  pro- 
video  in  the  contract  that  this  note  was  to 
be  returned  to  the  vendee  in  case  the  ven- 
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dor  failed  to  make  good  title,  but  nothing 
was  said  with  reference  to  it  in  case  the 
veYidee  defaulted,  it  was  held  that  the  sum 
covered  by  the  note  could  not  be  considered 
as  liquidated  damages.  Kellam  v.  Hamp- 
ton, —  'lex.  Civ.  App.  — ,  124  S.  W.  970. 

69  Wyoder  v.  Strong,  227  Pa.  432,  76  Atl. 
176. 

On  the  sale  of  a  public  house,  the  sum  of 
£50  was  put  up  by  the  vendee  as  a  deposit, 
and  it  was  provided  in  the  contract  of  sale 
that  "if  the  purchaser  should  fail  to  per- 
form his  part  of  the  agreement,  then  the 
deposit  money  shall  become  forfeited.''  It 
was  held  that  this  was  a  provision  for  liqui- 
dated damages.  Hinton  v.  Sparkes,  L.  R. 
3  C.  P.  161,  37  L.  J.  C.  P.  N.  S.  81,  17  L. 
T.  N.   S.  600,   16   Week.  Rep.  360. 

70  Kellam  v.  Hampton,  supra. 

Where  the  vendee  deposited  a  sum  of 
money  in  a  bank,  to  be  paid  to  the  vendor 
if  the  title  to  the  land  contracted  to  be 
sold  should  be  proved  good,  and  to  be  re- 
turned to  the  vendee  if  the  title  should 
prove  defective,  it  was  held  that  there  being 
nothing  in  the  language  of  the  contract 
that  indicated  any  design  or  intention  to 
make  the  deposit  liquidated  damages,  and 
the  contract  being  plain  and  unequivocal, 
it  could  not  be  explained  by  parol  testi- 
mony. Stidham  v.  Laurie,  —  Tex,  Civ. 
App.  — ,  133  S.  W.  1082. 
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agreement,  but  rather  a  question  of  what 
the  agreement  is,  in  fact.  In  one  case, 
the  statutes  have  forbidden  persons  from 
taking  more  than  a  designated  amount  of 
interest;  in  the  other  case,  the  courts 
have  refused  to  enforce  agreements  which 
in  effect  are  penalties.  The  courts  will  no 
more  give  effect  to  a  penalty  under  the 
name  of  liquidated  damages  than  they  will 
uphold  a  contract  for  usury  under  any 
other  name.  Somewhere  between  a  penalty 
and  liquidated  damages,  there  is  a  divid- 
ing line.  If  the  amount  agreed  upon  is 
such  as  to  make  the  contract  fall  on  the 
liquidated  damages  side  of  that  line,  the 
sum  specified  in  the  particular  contract 
may  be  either  for  liquidated  damages,  or 
for  a  penalty,  as  the  parties  agree.  If  the 
amount,   however,   carries  the  contract  on 


the  other  side  of  the  line,  it  is  beyond  the 
control  of  the  parties. 

The  fact  that  the  court,  in  determining 
whether  the  amount  stipulated  for  is  a 
penalty  or  liquidated  damages,  must  take 
into  consideration  its  reasonableness,  has 
been  to  some  extent  recognized.  It  has 
been  said  that  if  the  contract  is  such  that 
the  strict  construction,  of  the  phraseology 
would  work  absurdity  or  oppression,  the  use 
of  the  term  "liquidated  damages"  will  not 
prevent  the  courts  from  inquiring  into  the 
actual  injury  sustained,  and  doing  justice 
between  the  parties.7i  Story,  in  his 
Equity  Jurisprudence,  has  intimated  that 
oppressive  agreements  of  this  kind  afford 
a  sufiicient  ground  for  the  interference  of 
courts  of  equity,^  but  has  unfortunately 
confused   this    idea   with    another    that   ia 


nScofield  V.  Tompkins,  05  111.  190,  36 
Am.  Rep.  160,  citing  Sedgw.  Damages,  492. 

But  we  are  carefully  to  distinguish  be- 
tween cases  of  penalties,  strictly  so  called, 
and  cases  of  liquidated  damages.  The  lat- 
ter properly  occur  when  the  parties  have 
agreed  that  in  case  one  party  shall  do  a 
stipulated  act  or  omit  to  do  it,  the  other 
party  shall,  receive  a  certain  sum  as  the 
just,  appropriate,  and  conventional  amount 
of  the  damages  sustained  by  such  act  or 
omission.  In  cases  of  this  sort,  courts  of 
equity  will  not  interfere  to  grant  relief, 
but  will  deem  the  parties  entitled  to  fix 
their  own  measure  of  damages;  provided, 
always,  that  the  damages  do  not  assume 
the  character  of  gross  extravagance,  or  of 
wanton  and  unreasonable  disproportion  to 
the  nature  or  extent  of  the  injury.  Story, 
Eq.  Jur.  13th  ed.  §  1318. 

From  the  very  excessiveness  and  dispro- 
portion of  the  damages  to  the  injury  sus- 
tained, a  penalty  may  be  inferable  instead 
of  liquidated  damages.  Morse  v.  Rath- 
burn,  43  Mo.  594,  97  Am.  Dec.  359. 

Where  the  sum  named  is  declared  to  be 
fixed  as  liquidated  damage,  is  not  greatly 
disproportionate  to  the  loss  that  may  result 
from  a  breach,  and  the  damages  are  not 
measurable  by  and  exact  pecuniary  stand- 
ard, the  sum  designated  will  be  deemed  to 
be  stipulated  damages.  Jaqua  v.  Heading- 
ton,  114  Ind.  309,  16  N.  E.  627. 

Where  the  sum  agreed  on  as  damages  ex- 
ceeds, or  may  exceed,  the  whole  of  the  con- 
sideration received  by  the  party  in  default, 
the  sum  agreed  upon  as  damages  will  be  ad- 
judged in  the  nature  of  a  penalty.  Hahn  v. 
Horstman,  12  Bush,  249. 

Where  the  injury  is  certain,  the  court 
must  take  into  consideration  whether  the 
sum  fixed  upon  is  proportionate  or  dis- 
proportionate to  such  injury,  and  the  ac- 
tual claim  which  rose  out  of  it.  Foley  v. 
McKeegan,  4  Iowa,  1,  66  Am.  Dec.  ]07. 

In  aement  v.  Cash,  21  N.  Y.  253,  the 
court  said  that  where  the  sum  fixed  is 
greatly  disproportionate  to  the  presumed 
actual  damage,  probably  a  court  of  equity 
may  relieve;  but  that  a  court  of  law  has 
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no  right  erroneously  to  construe  the  inten- 
tion of  the  parties  when  clearly  expressed, 
in  the  endeavor  to  make  better  contracts 
for  them  than  they  have  made  for  them- 
selves. In  these,  as  in  all  other  cases,  the 
courts  are  bound  to  ascertain  and  carry  into 
effect  the  true  intent  of  the  parties. 

In  passing  on  the  question  of  whether  or 
not,  in  a  given  instance,  a  sum  to  be  for- 
feited is  penalty  or  liquidated  damages,  the 
courts  of  Missouri  take  into  consideration 
not  only  the  intention  of  the  parties,  but 
also  the  reasonableness  of  the  forfeiture  to 
be  visited  on  the  party  in  default,  in  com- 
parison with  the  loss  inflicted  on  the  other 
party  by  the  breach.  Boulware  v.  Crohn, 
122  Mo.  App.  671,  99  S.  W.  796. 

In  some  cases,  the  magnitude  of  the 
sum  and  its  proportion  to  the  probable  con- 
sequence of  a  breach  will  cause  it  to  be 
looked  upon  as  minatory  only.  Streeper  v. 
Williams,  48  Pa.  450. 

TSThe  true  foundation  of  the  relief  in 
equity  in  all  these  cases  is  that,  as  the  pen- 
alty is  designed  as  a  mere  security,  if  the 
party  obtains  his  money  or  his  damages, 
he  gets  all  that  he  expected,  and  all  that, 
in  justice,  he  is  entitled  to.  And  notwith- 
standing the  objections  which  have  been 
sometimes  urged  against  it,  this  seems  a 
sufiicient  foundation  for  the  jurisdiction. 
In  reason,  in  conscience,  in  natural  equity, 
there  is  no  ground  to  say,  because  a  man 
has  stipulated  for  a  penalty  in  case  of  hi» 
omission  to  do  a  particular  act  (the  real 
object  of  the  parties  being  the  performance 
of  the  act),  that,  if  he  omits  to  do  the  act, 
he  shall  suffer  an  enormous  loss  wholly 
disproportionate  to  the  injury  to  the  other 
party.  If  it  be  said  that  it  is  his  own 
tolly  to  have  made  such  a  stipulation, 
it  may  equally  well  be  said  that  the 
folly  of  one  man  cannot  authorize  gross 
oppression  on  the  other  side.  And  law 
as  a  science  would  be  unworthy  of  the 
name  if  it  did  not,  to  some  extent,  provide 
the  means  of  preventing  the  mischiefs  of 
improvidence,  rashness,  blind  confidence, 
and  credulity  on  one  side,  and  of  skill,  aver- 
ice,  cunning,  and  a  gross  violation  of  the 
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incoDBittent  with  it;  that  is,  that  by  to 
interferiog,  the  eourta,  in  some  mysterious 
manner,  give  effect  to  the  real  intention  of 
the  parties.  The  gross  oppression  which 
would  result  from  the  enforcement  of  the 
bargain  is  the  real  ground  for  the  inter- 
ference of  the  court.  The  supposition  that 
the  penalty  was  designed  as  a  mere  security 
in  such  a  case  is  the  fiction  invented  to 
justify  the  jurisdiction  without  appearing 
to  interfere  with  the  full  freedom  of  the 
parties  to  contract.  Having  once  determin- 
ed not  to  enforce  penalties,  but  having  per- 
mitted an  exception  to  this  rule  to  exist 
in  the  case  of  stipulated  damages,  the  courts 
cannot^  of  course,  allow  the  rule  as  to 
stipulated  damages  to  become  a  cover  for 


exacting  a  penalty.Tt  The  damages  must 
have  been  the  subject  of  actual  and  fair 
calculation  and  adjustment.74 

In  determining  whether  the  amount  stip- 
ulated as  a  forfeiture  is  reasonable,  and 
not  disproportionate  to  the  damages  which 
would  necessarily  flow  from  failure  of  per- 
formance, the  relation  of  the  parties  one 
to  the  other,  their  peculiar  situation,  the 
absence  or  presence  of  fraud  or  oppression, 
and  the  purpose  the  agreement  seeks  to 
subserve,  will  in  every  instance  furnisu  val- 
uable assistance  in  rendering  a  fair  and 
just  conclusions^ 

Where  the  breach  of  any  one  of  several 
stipulations  of  a  land  contract  for  as  long 
a  period* as  ninety  days  would  have  for* 


principles  of  morals  and  conscience  on  the 
otherl  There  are  many  cases  in  which 
courts  of  equity  interfere  upon  mixed 
grounds  of  this  sort.  There  is  no  more  in- 
trinsic sanctity  in  stipulations  by  contract 
than  in  other  solemn  acts  of  parties  which 
are  constantly  interfered  with  by  courts 
of  equity  upon  the  broad  ground  of  public 
policy,  or  the  pure  principles  of  natural 
justice.  Where  a  penalty  of  forfeiture  is 
designed  merely  as  a  security  to  enforce 
the  principal  obligation,  it  is  as  much 
against  conscience  to  allow  any  party  to 
pervert  it  to  a  different  and  oppressive 
purpose  as  it  would  be  to  allow  him  to  sub- 
stitute another  for  the  principal  obligation. 
The  whole  system  of  equity  jurisprudence 
proceeds  upon  the  ground  that  a  party  hav- 
ing a  legal  right  shall  not  be  permitted  to 
avail  himself  of  it  for  the  purposes  of  in- 
justice, or  fraud,  or  oppression,  or  harsh 
and  vindictive  injury.  Story,  £q.  Jur.  13th 
«d.  §   1316. 

It  is  not  improbable  that  courts  of  equi- 
ty adopted  this  doctrine*  of  relief  in  cases 
of  penalties  and  forfeitures  from  the  Ro- 
man law,  where  it  is  found  regularly  un- 
folded and  sustained  upon  the  clear  prin- 
ciples of  natural  justice.  The  Roman  law 
took  notice  not  only  of  conditions  strictly 
ao  called,  but  also  of  clauses  of  nullity  and 
penal  clauses.  The  former  were  those  in 
which  it  was  agreed  that  a  covenant  should 
be  null  or  void  m  a  certain  event;  the  latter 
were  those  where  a  penalty  was  added  to 
a  contract  for  nonperformance  of  that 
which  was  stipulated.  The  general  doctrine 
of  that  law  was  that  clauses  of  nullity  and 
penal  clauses  were  not  to  be  executed  ac- 
oording  to  the  rigor  of  their  terms.  And 
therefore,  covenants  were  not,  of  course, 
4li8Solved,  nor  forfeitures  or  penalties  posi- 
tively incurred,  if  there  was  not  a  punctili- 
ous performance  at  the  very  time  fixed  by 
the  contract.  But  the  matter  might  be 
required  to  be  submitted  to  the  discretion 
of  the  proper  judicial  tribunal,  to  decide 
upon  it  according  to  all  the  circumstances 
of  the  case  and  the  nature  and  objects  of 
the  clauses.  Indeed,  penalties  were  in  that 
law  treated  altogether,  as  in  reason  and 
justice  they  ought  to  be,  as  a  mere  security 
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for  the  performance  of  the  principal  obli- 
gation.    Story,  Eq.  Jur.  13th  ed.  §  1317. 

78  But,  on  the  other  hand,  courts  of  equi- 
ty will  not  suffer  their  jurisdiction  to  be 
evaded  merely  by  the  fact  that  the  parties 
have  called  a  siun  damages  which  is  in  fact 
and  in  extent  a  -penalty,  or  because  they 
have  designedly  used  language  and  inserted 
provisions  which  are  in  their  nature  penal, 
and  yet  have  endeavored  to  cover  up  their 
objects  under  other  disguises.  The  princi- 
pal difficulty  in  cases  of  this  sort  is  to  as- 
certain when  the  sum  stated  is  in  fact  de- 
signed to  be  nomine  poBnoB,  and  when  it  is 
properly  designed  as  liquidated  damages. 
Story,  Eq.  Jur.  13th  ed.  §  1318. 

Contracts  for  stipulated  damages  are  nar- 
rowly watched  because  of  the  facility  they 
may  afford  of  being  used  as  a  cover  for 
penalties  in  disguise.  Williams  v.  Green, 
14  Ark.  315. 

74  Where,  from  the  nature  of  the  case 
and  the  tenor  of  the  agreement,  it  is  ap- 
parent that  the  damages  have  already  been 
the  subject  of  actual  and  fair  calculation 
and  adjustment,  they  will  be  considered  as 
liquidated  damages.  Gobble  v.  Linder,  70 
111.  167;  Herberger  v.  H.  E.  Orr.  Co.  — 
Wash.  — ,  114  Pac.  178. 

Where  the  damages  resulting  from  a 
breach  of  the  agreement  were  evidently  the 
subject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  was 
agreed  on  and  intended  as  compensation, 
and  is,  in  fact,  reasonable  in  amount,  it 
will  be  allowed  by  the. court  as  liquidated 
damages;  but  though  the  intention  of  the 
parties  seems  clear  and  manifest  that  a 
breach  shall  operate  as  a  complete  forfei- 
ture of  the  entire  sum  named  in  the  agree- 
ment, the  court  will  decline  to  lend  its  as- 
sistance to  enforce  the  payment  of  an 
amount  which  is  grossly  excessive,  unrea- 
sonable, and  unjust,  and  will  treat  the  stip- 
ulation as  in  the  nature  of  a  penalty,  and 
will  award  only  such  damages  as  the  in- 
jured party  mav  have  actually  sustained. 
Sanders  v.  Carter,  91  Ga.  460,  17  S.  E. 
345. 

76  Ihid. 

It  is  permissible  to  show  by  proof  the 
value  of  property  to  be  conveyed  or  deliv- 
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feited  the  whole  of  the  purchase  money,  the 
fugreement,  with  reference  to  the  sum  to 
be  paid  upon  such  default,  was  held  to  be 
one  for  a  penalty.?^  And  an  agreement 
by  which  parties  bound  themselves  in  the 
sum  of  $2,000  to  the  fulfilment  of  i,  con- 
tract for  the  sale  and  purchase  of  certain 
land  at  the  purchase  price  of  $5,000  was 
held  to  be  a  penalty .77  And  a  bond  for 
$5,000,  conditioned  upon  the  transfer  of  a 
certain  parcel  of  land  upon  the  payment  of 
$100,  was  held  to  be  a  penalty 7*  Like- 
wise, where  the  value  of  land  exchanged  was 
$3,750  and  the  amount  named  as  damages  for 
the  breach  of  contract  by  either  party  was 
$2,000,  this  sum  was  held  to  be  a  penal ty.TB 
On  the  other  hand,  where  the  damages 
stipulated  were  $10,000  for  failure  to  make 
title  to  the  lands  agreed  to  be  conveyed,  and 
$10,000  if  the  vendee  should  be  ejected  by 
someone    having    title,    and    the    evidence 


showed  that  there  was  no  great  dispropor- 
tion between  the  value  of  the  lands  and  the 
damages  stipulated,  it  was  held  that  the 
sum  expressed  must  be  considered  as  liquid- 
ated damages.*®  And  a  contract  by  which 
one  of  the  parties  agreed  to  make  a  deposit 
of  $150  with  a  designated  person  "as  a  guar- 
anty or  forfeiture"  to  be  paid  to  the  other 
party  in  the  event  of  the  failure,  refusal, 
or  neglect  of  a  certain  corporation  to  con- 
vey certain  specified  realty  within  a  given 
time  to  the  promisee,  the  promisor  waiving 
**all  recovery  by  a  process  of  law  or  other- 
wise,'' was  held  to  be  an  agreement  for 
liquidated  damages,  it  appearing  that  the 
subject-matter  of  the  agreement  was  such 
that  damages  resulting  from  a  breach  there- 
of could  not  be  readily  or  accurately  ascer- 
tained, and  no  fact  appearing  which  would 
indicate  that  the  sum  so  agreed  upon  was 
disproportionate,  unreasonable,  or  unjust.*^ 


ercd,  and  the  consideration  moving  from 
the  other  party  therefor,  as  criteria  by 
which  to  ascertain  whether  a  sum  agreed 
to  be  paid  upon  default  is  a  penalty  or 
liquidated  damages.  Watts  v.  Sheppard,  2 
Ala.  425. 

76Hahn   v.  Horstman,  12  Bush.  249. 

77  Law  V.  House,  3  Hill,  L.  268. 

7S  Cimarron  Land  Co.  v.  Barton,  51  Kan. 
654,  33  Pac.  317. 

A  bond  in  the  sum  of  $2,500,  conditioned 
upon  the  payment  by  the  obligor  of  the 
sum  of  $3,500|  in  cash  upon  the  delivery 
of  a  deed  to  certain  real  estate,  was  held 
to  provide  for  a  penalty,  on  the  ground  that 
the  sum  named  was  so  disproportioned  to 
the  actual  damages  sustained  oy  the  obli- 
gee that  it  was  scarcelv  to  be  supposed  that 
the  parties  intended  the  sum  as  liquidated 
damages,  there  being,  besides,  no  mention 
in  the  instrument  of  liquidated  damages, 
and  it  not  appearing  that  it  would  be 
difficult  to  show  the  actual  damages  re- 
sulting from  default.  Hurd  v.  Dunsmore, 
63  N.  H.  171. 

A  bond  for  $800,  conditioned  upon  the 
payment  of  $800.25,  and  the  delivery  of  a 
land  warrant  for  the  purchase  of  certain 
printing  materials,  was  held  to  provide  for 
a  penalty.  Bolster  v.  Post,  57  Iowa,  698, 
UN.   W.   637. 

A  bond  in  the  sum  of  $600  for  the  con- 
veyance of  land  was  held  to  provide  for  a 
penalty  where  it  appeared  that  the  value 
of  the  land  to  be  conveyed  was  only  $300. 
Mcintosh  v.  Johnson,  8  Utah,  359,  31  Pac. 
450. 

79  Dennis  v.  Cummins,  3  Johns.  Cas.  297, 
2  Am.  Dec.  160. 

A  contract  for  the  conveyance  of  real 
estate,  in  which  it  was  provided  that  should 
the  grantor  fail  to  convev  as  agreed,  he 
would  forfeit  the  sum  of  $1,000  to  the 
grantee,  was  held  to  provide  for  a  penalty. 
Newman  v.  Perrill,  73  Ind.  153. 

Where  the  sum  of  $22,500,  one  half  of 
the  purchase  price  of  a  large  quantity  of 
land,  was  paid  upon  the  delivery  of  a  deed, 
34  L.R.A.(N.S.) 


I  and  it  was  agreed  that  in  case  the  vendor, 
within  a  certain  time,  failed  to  furnish 
an  abstract  of  title  showing  a  perfect  title 
to  all  of  the  lands,  that  no  nirther  sum 
of  money  whatsoever  should  be  due  from 
the  vendee,  it  was  held  that  this  provision 
was  intended  as  a  penalty,  and  not  as  stip- 
ulated damages,  since  it  could  not  have 
been  intended  that,  if  title  to  a  small  por- 
tion of  the  lands  had  failed,  so  large  a 
sum  should  be  retained  as  liquidated  dam- 
ages. Gates  V.  Parmly,  93  Wis.  294,  66  N. 
W.  253,  67  N.  W.  739. 

The  court  will  not  travel  outside  of  a 
contract  to  determine  whether  the  sum  of 
$15,000,  specified  therein  as  liquidated 
damages  for  the  failure  of  the  vendee  to 
take  up  an  option,  was  intended  for  the 
real  consideration  for  a  contract  extending 
the  option,  where  under  the  rules  of  con- 
struction adopted  by  the  court,  the  sum 
must  be  regarded  as  a  penalty  or  else  pure- 
ly  speculative,  or  so  unreasonable,  under 
all  the  facts  and  circumstances  of  the  case, 
that  a  court  of  equity  would  neither'  en- 
force it  nor  permit  it  to  be  enforced.  Co- 
lonna  Dock  Co.  v.  Colonna,  108  Va.  230,  61 
S.   E.  770. 

80  Watts  V.  Sheppard,  supra. 

•1  Sanders  v.  Carter,  supra. 

Where  a  note  was  given  for  land  agreed 
to  be  conveyed,  and  the  vendor,  discover- 
ing that  he  could  not  convey  good  title  at 
the  time  to  a  portion  of  the  land,  agreed 
that  the  vendee  should  be  discharged  from 
the  payment  of  a  portion  of  the  note  in 
case  the  vendor  couM  not  make  good  title- 
within  a  specified  time,  it  was  held  that 
the  agreement  for  the  discharge  of  the  note 
was  in  the  nature  of  liquidated  dama$i:es< 
rather  than  of  a  penalty,  if  the  doctrine 
could  be  held  to  apply  to  this  kind  of  an 
agreement,  which  trie  court  doubted.  The 
decision  rested  upon  the  ground  that  the 
damages  resulting  from  the  failure  to  make 
a  good  title  were  uncertain,  and  that  the- 
drsproportion  between  the  value  of  the  land 
to  be  conveyed  and  the  amount  due  upoik 
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in.  statutes, 

A  stipulation  that,  on  the  vendee's  de- 
fault in  making  payments,  the  vendor  shall 
retain  money  previously  paid  on  account  of 
the  purchase,  and  that  the  vendee  shall  lose 
all  interest  in  the  property  or  improve- 
ments, was  held  to  amount  to  a  penalty  and 
forfeiture  forbidden  by  the  Georgia  Civil 
Code,  §  3795.M  Where  the  contract  was 
that,  upon  the  default  of  the  vendee,  instal 
meiiis  paid  by  him  should  be  retained  by 
tlie  vendor  in  payment  for  the  use  of  the 
premises  up  to  the  time  of  the  default, 
free  and  clear  from  any  claim  or  demand 
of  the  vendee  whatsoever,  it  was  held  that 
this  was  an  agreement  for  a  penalty  un- 
der the  South  Dakota  statute8.8S 

the  note,  if  there  were  any,  was  so  slight 
that  it  could  not  authorize  the  court  to 
declare  it  a  penalty.  Hussey  v.  Roque- 
more,  27  Ala.  281. 

MLytle  V.  Scottish  American  Mortg.  Co. 
122  Ga.  458,  50  S.  E.  402. 

n  Barnes  v.  Clement,  12  S.  D.  270,  81 
N.  W.  301. 

The  South  Dakota  statutes  provide: 
''Every  contract  by  which  the  amount  of 
damages  to  be  paid  or  other  compensation 
to  be  made  for  a  breach  of  an  obligation  is 
determined  in  anticipation  thereof  is  to 
that  extent  void,  except  as  expressly  pro- 
vided by  the  next  section. 

"Ihe  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be 
presumed  to  be  the  amount  of  damage  sus- 
tained by  a  breach  thereof  when,  from  the 
nature  of  the  cape,  it  would  be  impracti- 
cable or  extremely  difficult  to  fix  the  ac- 
tual damage."    Comp.  Laws,  §§  3580,  3581. 

"Whenever,  by  the  terms  of  an  obligation, 
a  party  thereto  incurs  a  forfeiture  by  rea- 
son of  his  failure  to  comply  with  its  pro- 
visions, he  may  be  relieved  therefrom  upon 
making  full  compensation  to  the  other  par- 
ty, except  in  case  of  a  grossly  negligent, 
wilful  or  fraudulent  breach  of  duty." 
Comp.  Laws,  §  4573.  H.  C.  S. 


UNITEn     STATES     CIRCUIT     COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

RE  W.  A.  PATERSON  COMPANY. 

(—  c.  C.  A.  -«,  186  Fed.  629.) 

Carrier  —  right  of  stoppage  in  transitu 
—  reshlpment. 

1.  A  vendor  has  no  right  of  stoppage 
m  transitu  after  his  vendee,  to  whom  he 
bas  invoiced  and  billed  his  goods,  has  sur- 
rendered the  bill  of  lading  to  the  railroad 
company  at  the  destination  named  therein, 
has  rebilled  them  to  his  vendee  at  another 

Headnotes  bv  Sanborn,  Circuit  Judge. 
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place,  and  they  have  gone  on  to  that  desti- 
nation. 

It  is  only  while  goods  are  in  transit  be- 
tween the  vendor  and  his  purchaser  that 
the  right  of  stoppage  in  transitu  exists  in 
the  former. 

Bankruptcy  ^  summary  correction  of 
allowed  claim. 

2.  A  court  of  bankruptcy  has  jurisdic- 
tion by  a  summary  proceeding  to  diminish 
or  expunge  an  allowed  claim,  unless  the 
claimant  pays  to  the  trustee  the  value  of 
the  property  of  the  bankrupt  which  he  has 
taken  and  converted  to  his  own  use,  with- 
out any  prior  claim  to  it,  after  the  peti- 
tion in  bankruptcy  was  filed. 

(April  20,  1911.) 

Note.  ^  Bight  of  stoppage  in  transitu 
after  reshipment. 

There  seems  to  be  no  conflict  as  to  the 
right  of  stoppage  in  transitu  after  reship- 
ment, the  question  bein^  one  of  fact.  Ihe 
rule  is  that,  if  the  reshipment  is  merely  a 
continuation  of  the  original  shipment,  the 
right  of  stoppage  exists,  but  if  the  reship- 
ment is  not  a  continuation  of  the  original 
shipment  there  is  no  right  of  stoppage. 

Where  goods  are  shipped  to  a  vendee  and 
reshipped  on  his  order  to  another  destina- 
tion, the  right  of  stoppage  in  transitu  ends. 
Brooke  Iron  Co.  v.  CVBrien,  135  Mass.  442; 
Norfolk  Hardwood  Co.  v.  New  York  C.  & 
H.  R.  R.  Co.  202  Mass.  J  60,  88  N.  E.  664; 
Mollison  V.  Lockhart,  30  N.  B.  398. 

And  the  same  rule  holds  if  the  reship- 
ment to  the  third  party  is  made  by  an 
agent  of  the  vendee.  The  Natchez,  31  Fed. 
615. 

Where  the  vendee  orders  shipment  di- 
rectly to  a  third  party,  it  is  held  that  the 
shipment  is  in  effect  from  the  vendee  to 
the  third  party,  and  that  no  right -of  stop- 
page exists  after  delivery  to  the  carrier 
for  that  purpose.  A.  J.  Neimeyer  Lumber 
Co.  V.  Burlington  &  M.  River  R.  Co.  54 
Neb.  321,  40  L.R.A.  534,  74  N.  W.  670; 
Memphis  &  L.  R.  R.  Co.  v.  Freed,  38  Ark. 
614;  Rowley  v.  Bigelow,  12  Pick.  307,  23 
Am.  Dec.  607;  Eaton  v.  Cook,  32  Vt.  58; 
Treadwell  v.  Aydlett,  9  Heisk.  388. 

However,  in  Ex  parte  Golding  Davis  & 
Co.  L.  R.  13  Ch.  Div.  628,  42  L.  T.  N.  S. 
270,  48  Week.  Rep.  481,  4  Eng.  Rul.  Cas. 
851,  it  was  held  that  the  right  of  stoppage 
was  not  ended  by  the  fact  that  the  pur- 
chaser had  resold  the  goods  and  the  bill  of 
lading  was  made  out  in  the  name  of  the 
subpurchaser. 

The  right  of  stoppage  in  transitu  is  also 
ended  if  the  delivery  is  made  to  an  agent 
of  the  vendee,  subject  to  the  vendee's  fur- 
ther direction.  Biggs  v.  Barry,  2  Curt. 
C.  C.  259,  Fed.  Cas.  No.  1,402;  Becker  v. 
Hallgarten,  86  N.  Y.  167;  Meletopulo  v. 
Ranking,  6  Jur.  1095;  Dixon  v.  Baldwen, 
5  East,  175,  7  Revised  Rep.  681;  Kendall 
V.  Marshall,  L.  R.  11  Q.  B.  Div.  356,  52 
L.  J.  Q.  B.  N.  S.  313,  48  L.  T.  N.  S.  951, 
31  Week.  Rep.  597;  Jobson  v.  Eppenheim, 
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PKITTION  by  the  W.  A.  PaterBon  Com- 
pany to  revise  an  order  of  the  District 
Judge  affirming  an  order  of  the  referee  ex- 
punging petitioner's  allowed  claim.  Peti- 
tion dismissed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Adams,  Cir- 
cuit Judges,  and  William  U.  Hunger,  Dis- 
trict Judge. 

Messrs.  R.  P.  Wllliamfl  and  O.  B. 
Wllllains,  for  petitioner: 

There  is  no  authority  in  the  bankruptcy 
law  authorizing  the  referee,  on  application 
of  a  trustee,  to  expunge  a  claim  of  a  cred- 
itor, to  adjudicate  and  determine  extrane> 
ous  controversies,  having  no  relation  to  the 
claim,  between  the  creditor  and  the  bank- 
rupt  estate. 

Re  Peacock,  178  Fed.  851 ;  Fitch  v.  Rich- 
ardson, 77  C.  C.  A.  423,  147  Fed.  197. 

llie  fact  that  the  goods,  upon  their  ar- 
rival at  any  particular  point,  are  reshipped 
by  the  buyer  or  someone  acting  for  him,  to 
some  other  point,  is  entirely  immaterial 
in  determining  the  right  of  stoppage,  so 
far  as  such  right  is  dependent  upon  desti- 
nation. 

Harris  v.  Pratt,  17  N.  Y.  249;  26  Am. 
&  Eng.  Enc.  Law,  p.  1087;  Cabeen  v.  Camp- 
bell, 30  Pa.  254;  2  Mechem,  Sales,  §§  1573- 
1676;  Buckley  v.  Furniss,  15  Wend.  137,  17 
Wend.  504;  Halff  .v.  AJlyn,  60  Tex.  278; 
Chandler  v.  Fulton,  10  Tex.  2,  60  Am.  Dec. 
188;  Bethell  v.  Clark,  L.  R.  20  Q.  B.  Div. 


616,  67  L.  J.  Q.  B.  N.  8.  802,  69  L.  T.  N.  S. 
808,  36  Week.  Rep.  611,  6  Asp.  Mar.  L.  Caa. 
346. 

The  receipt  of  the  goods  at  St.  Louis  and 
their  recpnsignmenjt  to  the  original  point  ot 
destination  did  not  end  the  transit. 

Harris  v.  Pratt,  17  N.  Y.  249;  Newhall 
v.  Vargas,  13  Me.  93,  29  Am.  Dec.  489; 
Mohr  V.  Boston  &  A.  R.  Co.  106  Mass.  71 ; 
Bethell  v.  Clark,  L.  R.  20  Q.  B.  Div.  615, 
57  L.  J.  Q.  B.  N.  S.  302,  69  L.  T.  N.  S.  808, 
36  Week.  Rep.  611,  6  Asp.  Mar.  L.  Caa. 
346;  Buckley  v.  Furniss,  15  Wend.  137. 

Mr.  Clarence  T.  Case,  for  respondent 
trustee : 

The  right  of  stoppage  in  iraniitu  exists 
only  between  the  vendor  and  his  immediate 
vendee,  and  where  goods  are  in  transit  to 
the  vendee's  customer,  the  vendor  cannot 
exercise  the  right. 

Lickbarrow  v.  Mason,  2  T.  R.  63,  1  H.  Bl. 
357,  0  East,  21,  1  Revised  Rep.  425,  1 
Smith,  Lead.  Cas.  9th  ed.  1045,  4  Eng.  Rul. 
Cas.  756;  A.  J.  Neimeyer  Lumber  Co.  v. 
Burlington  &  M.  River  R.  Co.  64  Neb.  321^ 
40  L.R.A.  534,  74  N.  W.  670;  Rowley  v. 
Bigelow,  12  Pick.  307,  23  Am.  Dec.  607; 
Memphis  &  L.  R.  R.  Co.  v.  Freed,  38  Ark. 
614;  Treadwell  v.  Aydlett,  9  Heisk.  388. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  case  is  presented  by  a  petition  to 
revise  an  order  of  the  district  judge,  which 


21  Times  L.  Rep.  468;  Valpy  v.  Gibson,  4 
C.  B.  837,  16  L.  J.  C.  P.  N.  S.  241,  11  Jur. 
826. 

Delivery  to  an  agent  of  the  vendee,  who 
is  merely  an  intermediary,  for  the  purpose 
of  continuing  the  shipment,  does  not,  how- 
ever, defeat  the  right  of  stoppage  in  tran- 
situ, Bigffs  V.  Barry,  2  Curt.  C.  C.  259, 
Fed.  Cas.  No.  1,402;  Pottinger  v.  Hecksher, 
2  Grant,  Cas.  309;  Hays  v.  Mouille,  14  Pa. 
48;  Markwald  v.  Their  Creditors,  7  Cal. 
213;  Ex  parte  Barrow,  L.  R.  6  Ch.  Div. 
783,  46  L.  J.  Bankr.  N.  S.  71,  36  L.  T.  N. 
S.  325,  25  Week.  Rep.  466;  Ex  parte  Gibbes, 
L.  R.  1  Ch.  Div.  101,  45  L.  J.  Bankr.  N. 
8.  10,  33  L.  T.  N.  S.  479,  24  W^eek.  Rep. 
298;  Cabeen  y.  Campbell,  30  Pa.  254. 

And  it  was  so  held  in  Secorab  v.  Nutt, 
14  B.  Mon.  324,  where  the  goods  were  or- 
dered shipped  to  vendee's  agents,  who  were 
instructed  to  sell  the  goods  if  a  certain 
price  was  obtained,  and  only  a  part  of  the 
goods  were  sold  and  the  balance  reshipped 
to  the  vendee. 

In  Harris  v.  Pratt,  17  N.  Y.  249,  where 
goods  were  purchased  for  a  firm  in  New 
York,  with  directions  to  be  shipped  to  a 
firm  in  Liverpool,  there  to  await  orders, 
and  were  subsequently  reshipped  to  the 
New  York  firm  and  stopped  on  board  the 
vessel  at  New  York,  it  was  held  that  the 
right  of  stoppage  in  transitu  existed,  the 
court  sayingr :  "The  general  rule  in  this 
34  L.R.A.(N.S.) 


class  of  cases  is  that  while  the  goods  re- 
main in  the  possession  of  persons  .concerned 
in  their  transportation  to  the  place  of  des- 
tination named  by  the  purchaser,  they  may, 
in  the  event  of  his  failure,  be  reclaimed 
by  the  seller.  It  is  not  material  whether 
the  person  in  whose  possession  they  are 
when  the  seller  interposes  his  claim  be  a 
carrier,  a  warehouse  keeper,  a  wharfinger, 
packet,  or  other  depositary,  or  an  agent 
for  the  purpose  of  forwarding,  nor  by 
which  of  the  parties  to  the  sale  he  was  em- 
ployed. He  may  be  the  agent  of  the  pur- 
cliaser,  designated,  paid,  and  employed  by 
him,  yet  if  the  purpose  of  his  employment 
is  to  expedite  the  property  towards  its 
destination,  or  to  aid  those  engaged  in 
forwarding  it,  the  seller's  right  to  sta^ 
the  final  delivery  continues."  In  this  case 
the  goods  were  held  at  the  intermediate 
point  merely  for  orders  as  to  shipment  to 
the  original  destination,  not  for  orders  for 
a  different  disposal. 

In  Ex  parte  Miles,  L.  R.  15  Q.  B.  Div. 
39,  64  L.  J.  Q.  B.  N.  S.  666,  where  a  com- 
mission merchant  purchased  goods  for  a 
foreign  consignee,  and,  on  his  order,  the 
vendor  sent  them  to  a  shipping  agent,  who 
forwarded  them  under  direction  of  the  com- 
mission merchant  to  the  consignee,  it  was 
held  that  the  right  of  stoppage,  as  against 
the  commission  merchant,  who  had  sus- 
pended payment,  had  been  lost.       R.  L.  S. 
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affinned  an  order  of  the  referee  that  the 
ctaim  of  W.  A.  Paterson  Company,  a  cor- 
poration, for  $17,017.45,  which  had  been 
allowed.,  be  expunged  unless  the  Paterson 
Company  should  pay  to  the  trustee 
$1,004.45.  the  adjudged  value  of  certain 
rehicles  of  William  C.  Manley,  the  bank- 
rupt, which  the  company  had  seized  and 
converted  to  its  own  use  after  the  Paterson 
Company  and  others  had  filed  a  petition  in 
bankruptcy  against  Manley  upon  which  he 
vas  subsequently  adjudged  a  bankrupt. 
The  Paterson  Company  was  a  manufac- 
turer of  vehicles  at  Flint,  Michigan.  Man- 
ley  was  engaged  in  selling  vehicles  at  St. 
Louis,  Missouri.  Elder  &  Wood,  who  were 
engaged  in  a  like  business  at  Mammoth 
Springs,  Arkansas,  ordered  a  carload  of 
vehicles  from  Manley  In  September,  1908. 
Manley  thereupon  ordered  these  vehicles 
from  the  Paterson  Company,  and  directed 
it  to  ship  them  to  Elder  &  Wood  at  Mam- 
moth Springs,  Arkansas.  Afterwards,  on 
September  17,  1908,  Manley  directed  the 
Paterson  Company  to  ship  these  vehicles  to 
him  at  St.  Louis,  Missouri.  On  October  S, 
1908,  the  Paterson  Company  shipped  the 
vehicles  from  Flint,  Michigan,  by  rail  to 
Manley  at  St.  Louis.  The  company  pro- 
cured a  bill  of  lading,  in  which  it  was  named 
as  consignor  and  Manley 's  company  at  St. 
Louis  as  consignee.  Tags  had  been  placed 
on  the  vehicles  by  the  Paterson  Company, 
bearing  the  name  of  the  bankrupt  and  the 
words  *'£lder  &  Wood,  Mammoth  Springs, 
Arkansas,"  and  these  tags  had  been  pre- 
viously furnished  by  Manley  to  the  Pater- 
son Company.  The  Paterson  Company  sent 
this  bill  of  lading  to  Manley,  together  with 
an  invoice  of  the  goods,  which  indicated 
that  they  were  sold  to  him  for  $1,018.75. 
On  the  arrival  of  the  vehicles  at  St.  Louis 
on  Oetober  7,  1908,  Manley  sent  his  clerk 
to  the  office  of  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company  at  St.  Louis,  and 
he*  by  direction  of  Manley,  surrendered  the 
bill  of  lading  to  the  railroad  company, 
which  issued,  by  direction  of  Manley,  a  bill 
of  lading  .wherein  Manley  was  named  as 
consignor  and  Elder  &  Wood,  Mammoth 
Springs,  Arkansas,  as  consignees.  Under 
this  bill  of  lading  the  goods  were  forwarded 
to  Manunoth  Springs,  and  Manley  sent  an 
invoice  of  the  vehicles  to  Elder  &,  Wood, 
which  indicated  that  they  were  sold  by 
Manley^  to  them  for  $1,304.25. 

On  October  10,  1908,  Manley  made  a  gen- 
eral assignment  for  the  benefit  of  his  cred- 
iUM^  On  October  13,  1908,  the  Paterson 
Company  and  other  creditors  of  Manley 
filed  an  involuntary  petition  in  bankruptcy 
against  him,  upon  which  he  was  subsequent- 
ly adjudged  a  bankrupt.  On  the  same  day 
tbe  Paterson  Company  telegraphed  from 
34  L.R.A.(X.S.) 


Flint,  Michigan,  to  the  agent  of  the  St. 
Louis  &*  San  Francisco  Railroad  Company 
at  Detroit,  Michigan,  to  hold  the  car  of 
vehicles  for  it,  and  at  some  time  after 
October  14,  1908,  the  railroad  ccHupany  re- 
turned ,the  vehicles  to  that  company.  The 
Paterson  Company  filed  a  claim  against 
the  bankrupt  for  $17,017.46  for  the  pur- 
chase price  of  the  vehicles  which  it  had 
sold  to  Manley  prior  to  the  transaction 
which  has  been  detailed,  and  this  claim  was 
allowed.  Thereafter  a  motion  was  made 
by  the  trustee  to  expunge  this  claim,  unless 
the  Paterson  Company  would  pay  back  to 
the  trustee  the  value  of  this  carload  of 
vehicles,  which  it  obtained  after  the  petition 
in  bankruptcy  was  filed.  The  referee  and 
the  court  below  were  of  the  opinion  that 
this  motion  should  be  granted.  Counsel  for 
the  Paterson  Company  insist  that  their 
view  of  the  law  was  erroneous:  (1)  Because 
the  Paterson  Company  had  the  right  of 
stoppage  in  transitu  on  October  13,  1908, 
when  it  gave  the  railroad  company,  which 
was  in  possession  of  the  goods  at  Mammoth 
Springs,  notice  of  their  recall;  (2)  because 
the  purchase  of  the  goods  by  Manley  was 
made  with  the  intent  never  to  pay  for 
them;  and  (3)  because  the  court  below  was 
without  jurisdiction  summarily  to  hear  the 
motion  to  expunge  the  claim,  on  the  ground 
that  the  Paterson  Company  had  taken  the 
vehicles  without  right  after  the  filing  of  the 
petition  in  bankruptcy. 

But  the  right  of  stoppage  in  transitu 
ceases  when  the  transit  between  the  vendor 
and  purchaser  ends.  The  Paterson  Com- 
pany  sold  the  vehicles  to  Manley.  It  sent 
to  Manley  the  bill  of  lading,  which  named 
him  as  consignee,  and  thereby  gave  him 
dominion  and  control  over  the  goods,  and  it 
invoiced  them  to  him  as  the  purchaser.  It 
never  sold  the  goods  to  Elder  &  Wood,  and 
was  not  in  any  way  in  privity  with  them. 
Therefore,  when  Manley's  clerk,  by  his  di- 
rection, surrendered  the  bill  of  lading  to 
the  St.  Louis  &  San  Francisco  Railroad 
Company  at  St.  Louis,  the  destination 
named  in  the  bill,  and  reshipped  and  re- 
billed  them  to  Manley's  purchaser.  Elder  & 
Wood,  the  transit  between  the  Paterson 
Company  and  its  vendee,  Manley,  ended  and 
the  right  of  stoppage  in  transitu  ceased. 
A.  J.  Neimeyer  Lumber  Co.  v.  Burlington 
&  M.  River  R.  Co.  54  Neb.  321,  341,  342, 
40  L.R.A.  534,  74  N.  W.  670 ;  Eaton  v.  Cook, 
32  Vt.  59,  61 ;  Rowley  v.  Bigelow,  12  Pick. 
307,  313,  314,  23  Am.  Dec.  607;  Memphis 
&  L.  R.  R.  Co.  V.  Freed,  38  Ark.  614,  622; 
Treadwell   v.   Aydlett,   9   Heisk.   388. 

Whether  or  not  Manley  intended  to  pay 
for  the  vehicles  when  he  bought  them  of  the 
Paterson  Company  is  a  question  of  fact, 
and  the  evidence  upon  this  issue  is  not  pre- 
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eeiited  by  the  petition  to  revise.  The  ref- 
eree has  reported  a  summary  of  the  evi- 
dence ;  but  both  he  and  the  court  below  have 
failed  to  find  that  Manley  intended  not  to 
pay  for  the  vehicles  when  he  bought  them, 
and  there  was  no  evidence  of  any  fraud- 
ulent misrepresentation  of  his  financial 
standing,  or  of  any  other  facts  to  induce  the 
Paterson  Company  to  make  the  sale.  Un- 
der these  circumstances,  we  cannot  find 
that  the  sale  was  fraudulent  or  voidable. 

Tne  district  court  sitting  in  bankruptcy 
has  jurisdiction  to  "reconsider  allowed  or 
disallowed  claims,  and  allow  or  disallow 
them  against  the  bankrupt  estates."  30 
Stat,  at  L.  645,  561,  chap.  541,  §§  2  (2), 
57k,  U.  S.  Comp.  Stat.  1901,  pp.  3420,  3444; 
General  Orders  in  Bankruptcy  XXI.  6  (32 
C.  C.  A.  xxiii,  89  Fed.  x).  Under  these 
provisions  of  the  bankruptcy  law  the 
court  below  had  ample  jurisdiction  to  re- 
consider the  allowed  claim  of  the  Paterson 
Company,  and  to  diminish  or  expunge  it, 
unless  the  company  paid  back  to  the  trus- 
tee the  value  of  the  vehicles  which  it  had 
seized  and  converted  without  right.  Neither 
the  referee  nor  the  court  below  made  any 
affirmative  order,  or  rendered  any  affirma- 
tive decree  or  judgment,  for  the  payment  of 
any  damages  or  any  amount  on  account  of 
the  taking  of  this  property.  The  order 
assailed  is  limited  to  the  diminishing  or 
expunging  of  the  claim  unless  the  moneys 
due  the  estate  on  account  of  the  seizure 
of  the  vehicles  by  the  Paterson  Company  is 
paid.  That  order  is  justified  by  the  bank- 
ruptcy law  and  by  the  facts  of  the  case, 
and  the  petition  to  revise  must  be  dis- 
missed. 

It  is  so  ordered. 


KANSAS  SUPREME  COURT.     * 

LEE  A.  HOWERTON  et  al. 

V. 

KANSAS  NATURAL  GAS  COMPANY, 

Appt. 

(81   Kan.  653,  106  Pac.  47.) 

Gas  lease  ^  construction  ^  forfeiture 
^  failure  to  market  product. 

1.  An  oil  and  gas  lease  reciting  a  con- 
sideration of  $1  gave  to  the  lessee  the  ex- 

Headnotes  by  Benson,  J. 


elusive  right  to  enter  upon,  operate  for 
and  procure  oil  and  gas  from  179  acres  of 
land  situated  in  the  gas  belt.  The  leaf^ 
provided  that  if  a  well  was  not  drilled  on 
the  premises  within  one  year,  the  lessee** 
right  should  cease.  No  alternative  in  pay- 
ment of  rent  was  given.  The  plaintiff? 
were  to  have  gas  for  domestic  use,  if  found 
in  quantities  sufficient  to  justify  the  ex- 
pense of  marketing,  and  were  to  be  paid 
$50  per  year  during  the  time  gas  should  be 
marketed  from  each  producing  well.  One 
well  was  completed  within  the  year,  yield- 
ing gas  sufficient  for  marketing  as  provided. 
The  plaintiffs  drew  a  supply  therefrom  for 
domestic  use,  and  the  defendant  also  used 
it  for  fuel  to  furnish  power  in  drilling  two 
wells  on  other  leases.  No  other  use  was 
made  of  the  well ;  gas  was  not  sold  or  mar- 
keted from  it;  no  other  wells  were  drilled; 
and  the  lessors  never  received  anything  ex- 
cept the  $1  and  gas  for  their  home.  Sev- 
eral other  gas  welU  were  drilled  on  adja- 
cent lands  by  the  defendant  and  by  other 
parties,  from  some  of  which  gas  has  been 
and  is  being  marketed.  More  than  four 
years  after  this  well  was  completed,  the 
lessor  served  notice  of  forfeiture,  and  com- 
menced an  action  to  cancel  the  lease.  It  is 
held,  (1)  that  the  contract  contemplated 
that  the  well  should  be  operated  and  gas 
marketed  therefrom  in  a  reasonable  time, 
and  that  other  wells  should  be  drilled  and 
operated  with  reasonable  diligence  to  utilize 
the  lease;  (2)  that  four  years'  delay  in  the 
circumstances  shown  was  unreasonable. 

On  Rehearing. 

Same  ^  remedy  ^  burden  of  proof. 

2.  The  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  a  remedy  in  damages  is 
not  an  adequate  remedy  for  the  failure  of 
the  lessee  to  proceed  to  drill  other  wells  to 
protect  the  land  from  drainage  and  to  ob- 
tain gas  therefrom. 

Same  ^  failure  of  proof. 

3.  Having  failed  to  make  this  showing,, 
the  decree  for  cancelation  cannot  be  sus- 
tained. 

Damages  »  failure  to  drill  oil  wells. 

4.  The  measure  of  damages  is  the  sum  of 
$50  per  year  for  each  well  from  the  time 
it   ought  to   have   been   drilled. 

Appeal  —  rule  of  damages  inapplicable 
^  alternative  decree. 

5.  If  it  be  determined  that  such  a  rule  of 
damages  cannot  be  applied,  an  alternative 
decree  may  be  entered,  upon  proper  proof,, 
providing  that  the  defendant  shall  proceed,, 
within   a  time  to   be   fixed,  as  before  indi- 


Note,  »  Equity  jurisdiction  to  cancel 
oU  or  gas  lease  for  failure  to  develop 
the  leased  premises* 

As  stated  in  a  note  to  Chauvenet  v.  Per- 
son, 11  L.R.A.(N.S.)  417,  which  is  quoted 
from  approvingly  in  Howertow  v.  Kansas 
Natural  Gas  Co.,  the  same  reasons  do  not 
exist  for  the  application  to  oil  and  gas  leases 
34  L.R.A.(N.S.) 


of  the  general  equitable  doctrine  applica- 
ble to  ordinary  leases  or  contracts,  that 
equity  abhors  a  forfeiture,  and  will  not  en- 
force one.  And  see  also  Smith  v.  Root^ 
30  L.R.A.(N.S.)    176,  and  note  thereto. 

As  to  right  of  the  lessor  to  forfeit  lease 
for  the  failure  of  the  lessee  to  market 
product  after  completing  well,  see  note  in 
28   L.R.A.(N.S.)    959. 
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eated,  to  drill  such  wells  as  may  be  neces- 
sary to  protect  and  develop  the  land  and 
utilize  the  g^s  thereon,  and  pay  for  such 
wells  as  stipulated,  or  that  the  lease  be 
canceled. 

(Benson  and  Graves,  JJ.,  dissent.) 

(January  8,   1910.) 

APPEAL  by  defendant  from  a  decree 
of  the  District  Court  for  Allen  County 
canceling  an  oil  and  gas  lease  which  was 
alleged  to  have  been  forfeited  by  failure 
properly  to  develop  the  property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jones  A  Held  and  Mackey  A 
Sculley,  with  Messrs.  Eugene  Mackey 
and  John  J.  Jones,  for  appellant. 

Mr.  Baxter  D.  McClatn  for  appellees. 

Messrs.  H.  P.  Farrelly  and  T.  R. 
ETans,  amici  curicB. 


Benson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  cancel  an  oil  and 
gas  lease  dated  Novemuer  20,  1902,  made 
by  the  plaintiffs  to  A.  P.  Gibson,  and  by  • 
him  assigned  to  the  defendant  gas  com- 
pany. The  answer  alleged  that  the  defend- 
ant had  performed  all  the  covenants  and 
conditions  of  the  lease,  and  had  never  for- 
feited or  abandoned  it,  and  that  the  plain- 
tiffs have  an  adequate  remedy  at  law  and 
have  no  grounds  for  equitable  relief.  The 
parts  of  the  lease  necessary  to  be  consid- 
ered are  as  follows: 

''That  the  parties  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  $1  to 
them  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  of  which  is  here- 
by acknowledged,  and  of  covenants  and 
agreements  hereinafter  contained  on  the 
part  of  the  said  party  of  the  second  part 


General    rule. 

The  courts  are  in  harmony  in  holding 
that  the  real  consideration  for  mining 
leases,  and  especially  gas  and  oil  leases, 
is  the  development  of  the  leased  premises 
for  minerals,  oil,  or  gas.  As  oil  and 
gas  are  of  such  a  vagrant  nature  that  the 
owner  of  premises  whereon  the  same  may 
be  found  gains  no  absolute  title  therein 
until  he  reduces  the  mineral  to  his  posses- 
sion, and  since  he  may  lose  all  rights  there- 
to by  the  gas  or  oil  being  withdrawn  from 
his  premises  by  wells  located  on  adjoin- 
ing property,  it  follows  that  it  may  be, 
and  frequently  is,  a  matter  of  consider- 
able importance  to  the  lessor  in  such  a 
lease,  that  his  land  be  sufficiently  developed 
to  protect  it  against  wells  on  adjoining 
premises. 

The  rule  is  well  settled  in  such  cases, 
that,  as  a  matter  of  law,  the  lessee  in  a 
lease  giving  him  the  exclusive  right  to  de- 
velop the  leased  premises  for  oil  or  gas 
owes  the  lessor  the  duty,  implied  from  this 
relation  between  the  parties,  to  use  all  rea- 
sonable means  properly  to  develop  the 
premises,  and  to  drill  sufficient  wells  to 
protect  the  same  against  wells  on  adjoin- 
ing property.  If  he  does  not  care  to  per- 
form this  duty  as  to  all  the  leased  premises, 
after  having  developed  a  portion  thereof, 
he  should  surrender  the  portion  unde- 
veloped to  the  lessor. 

In  Allegheny  Oil  CJo.  v.  Snyder,  45  C. 
C.  A.  604,  106  Fed.  764.  writ  of  certiornrl 
denied  in  181  U.  S.  618,  45  L.  ed.  1030, 
21  Sup.  Ct.  Rep.  923,  and  187  U.  S.  639, 
47  L.  ed.  345,  23  Sup.  Ct.  Rep.  841, 
Judge,  now  Mr.  Justice  Day,  remarked 
that  there  is  an  implied  covenant  on  the 
part  of  the  lessee  in  an  oil  and  gas  lease 
that  he  will  drill  and  operate  a  suf- 
ficient number  of  oil  wells  on  the  leased 
premises  to  protect  oil  contained  in  the 
land,  and  to  afford  reasonable  protection 
to  their  lines,  and  the  lessor  is  not  ob- 
liged to  permit  the  lessee  to  hold  the 
34  L.R.A.  ( N.S. ) 


leased  land  indefinitely  if  he  fails  to  com- 
ply with  this   implied   covenant. 

It  is  another  questiop,  however,  when  it 
comes  to  apply  this  general  doctrine  to  a 
specific  case.  If  the  lease  contains  an  ex- 
press provision  for  forfeiture  for  failure 
to  develop  or  protect  the  lines  of  the  leased 
property,  equity  will  generally  enforce  the 
provision;  or  if  the  lessor  has  or  obtains 
possession  of  the  leased  premises  and  him- 
self declares  a  forfeiture,  equity  will  aid 
him  to  clear  his  title  by  having  the  for- 
feited lease  canceled  as  a  cloud  on  the 
title.  And  ordinarily,  equity  will  refuse  to 
relieve  the  lessee  from  forfeiture,  where  it 
has  been  rightfully  declared  against  him 
by  the  lessor  for  failure  to  develop  or 
protect  the  leased  premises  against  adjoin- 
ing wells. 

The  greatest  conflict  arises  on  the  ques- 
tion of  equity  jurisdiction  to  forfeit  an  oil 
or  gas  lease  for  breach  by  the  lessee  of  the 
implied  duty  of  developing  the  leased  prem- 
ises or  protecting  the  same  against  adjoin- 
ing wells.  Equity  jurisdiction  is  generally 
invoked  to  forfeit  leases  on  these  groimds, 
on  the  claim  that  the  I'emedy  at  law  by 
action  to  recover  damages  for  breach  of 
this  implied  duty  is  inadecjuate,  or  on  the 
claim  that  the  lessee  evasively  or  fraudu- 
lently neglects  or  refuses  to  perform  his 
duty  in  the  respect  mentioned. 

Inadequacy   of  remedy   at  law. 

In  HowERTON  V.  Kansas  Natural  Gas 
Co.  equity  refused  to  take  jurisdiction  to 
forfeit  a  gas  and  oil  lease  for  failure  of 
the  lessee  to  develop  the  leased  premises 
and  to  protect  the  same  against  adjoining 
wells,  on  the  theory  that  the  lessor  for  such 
a  breach  had  an  adequate  remedy  at  law 
to  recover  damages  therefor,  or,  at  least, 
that  the  lessor  had  failed  to  show  that  such 
a  remedy  was  not  adequate.  In  this  case, 
the  lease  contained  no  express  agreement 
to  develop  the  premises  or  protect  the  same 
against  adjoining  wells,  and,  of  course,  no 
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to  be  kept  and  performed,  do  hereby  lease 
and  let  unto  the  party  of  the- second  part, 
the  exclusive  right  for  ten  years  from 
date  hereof  to  enter  upon,  operate  for,  and 
procure  oil  and  gas  upon  the  following  de- 
scribed premises,  situate  in  Allen  County, 
Kansas,  to  wit:  [Describing  179  acres  of 
land.]     .     •     • 

"The  party  of  the  second  part  agrees  to 
deliyer  to  the  parties  of  the  first  part  one 
tenth  of  the  oil  realized  from  these  prem- 
ises, in  tanks  at  the  wells  without  cost,  or 
pay  the  market  price  therefor  in  cash,  at 
the  option  of  the  first  parties.  If  oil  or  gas 
be  found  on  these  premises  by  the  said  sec- 
ond party,  all  rights,  benefits,  and  obliga- 
tions   secured,    thereby    shall    continue    so ' 


long  as  either  is  produced  in  paying  quan- 
tities  by   said   second*  party. 

"If  gas  is  found  in  any  well  or  wells  in 
sufficient  quantity,  in  the  judgment  of  the 
party  of  the  second  part  or  its  assigns,  for 
commercial  purposes  and  in  quantity  suf- 
ficient to  justify  the  expense  of  marketing 
same,  said  first  parties  to  have  on  demand 
sufficient  gas  from  such  well  or  wells  for  do- 
mestic purposes  on  said  premises,  and  said 
second  party  is  to  have  the  remainder 
thereof.  If,  however,  second  party  shall 
sell  or  market  gas  from  any  well  producing 
gas  only,  it  shall  pay  said  first  parties  or 
assigns  therefor  $50  per  year  from  and 
during  the  time  such  gas  shall  be  sold  or 
marketed,  said  payment  to  be  made  on  each 
well  within  sixty  days  after  commencing  to 


provision  for  forfeiting  the  lease  for  fail- 
ure so  to  do.  The  doctrine  asserted  finds 
support  in  many  cases  which  declare  the 
general  doctrine  that  equity  will  not  en- 
force an  implication  of  law  by  forfeiture, 
or  even  enforce  an  express  provision  of  a 
contract  by  forfeiture,  unless  there  is  a 
clear  provision  to  that  effect,  and  that  the 
remedy  in  such  cases  is  by  action  at  law 
for  damages,  at  least  in  the  absence  of 
any  other  equitable  ground  for  invoking 
the  jurisdiction  of  that  court. 

In  the  great  majority  of  the  cases  as- 
serting this  general  doctrine,  however,  the 
lessee  had  in  good  faith  attempted  to  com- 
ply with  his  duty  to  develop  the  leased 
premises  and  protect  the  same  against  ad- 
joining wells,  and  hence  the  cases  involved 
simply  a  question  of  judgment  between  the 
lessor  and  lessee  as  to  whether  this  duty 
had  been  reasonably  complied  with,  and  the 
cases  might  well  have  been  disposed  of  on 
this  ground,  for  certainly  equity  ought  not 
to  forfeit  even  a  gas  or  oil  lease,  for  breach 
of  an  express  or  implied  obligation  of  this 
character,  where  the  evidence  is  conflicting 
as  to  the  breach,  and  the  lessee  has  appar- 
ently in  good  faith  attempted  to  perform 
his  obligation  in  these  respects.  If  ap- 
plied to  cases  involving  a  clear  breach  by 
the  lessee  of  his  duties  or  obligations  in 
these  respects,  and  where  it  clearly  appears 
that  he  persistently  refuses  and  neglects 
to  protect  the  leased  premises  against  ad- 
adjoining  wells,  and  properly  to  develop 
the  same,  the  soundness  of  the  doctrine 
that  there  is  an  adequate  remedy  at  law 
may  well  be  doubted.  Here  is  a  continuous 
violation  in  an  essential  particular  of  a 
lease,  the  continuous  nature  of  which  in 
itself  renders  an  action  at  law  inadequate, 
since  it  involves  a  multiplicity  of  suits  to 
recover  for  future  violations  by  the  lessee 
of  his  duty,  the  recovery  in  such  an  action 
not  ordinarily  covering  such  damages. 
Whether  the  lessee  will  ever  sufficiently  de- 
velop the  leased  premises  in  the  future  to 
comply  with  his  obligations  and  duties 
in  this  respect,  or  whether  adjoining  wells 
will  be  operated  in  the  future,  are  both 
matters  of  pure  conjecture,  and  can  furnish 
.    34  L.R.A.(N.S.) 


no  reasonable  basis  for  assessing  damages 
in  reference  thereto.  , 

And  not  only  are  the  damages  purely 
conjectural  if  based  on  future  breaches  by 
the  lessee  of  his  obligation  to  protect  the 
leased  premises  against  adjoining  wells,  but 
from  the  very  nature  of  the  subject-matter 
of  the  lease,  the  amount  of  gas  or  oil 
pumped  from  the  lessor's  land  to  adjoin- 
ing wells  is  necessarily  impossible  to  es- 
timate with  any  degree  of  accuracy.  At 
best,  it  can  be  but  little  more  than  a  mere 
guess.  The  difficulty  of  arriving  at  any 
satisfactory  estimate  of  the  amount  of  oil 
or  gas  thus  removed  is  aptly  stated  in  Duf- 
field  V.  Rosenzw^eig,  144  Pa.  520,  23  Atl. 
4,  which,  as  to  the  facts,  is  not  within 
scope  of  the  note.  On  this  point  Justice 
Clark  said:  "A  large  part  of  the  testimony 
introduced  upon  this  subject,  it  must  be 
conceded,  was  of  the  most  unsatisfactory 
character.  It  was  to  a  great  degree  fanci- 
ful, conjectural,  and  speculative.  The  wit- 
nesses were  asked  to  state  from  their  ex- 
perience as  oil  operators  and  their  knowl- 
edge of  the  Clarendon  sand,  from  the  loca- 
tion of  the  plaintiff's  wells  around  the  mill 
yard  and  the  location  of  the  wells  of  the 
defendant,  what  proportion  of  the  oil  pro- 
duced by  those  three  wells  during  the  term 
of  the  lease  from  Browns  to  Pratt  would 
be  taken  or  could  have  been  taken  out 
through  the  plaintiff's  wells.  The  opinions 
of  the  witnesses  on  this  subject,  as  might 
be  expected,  varied  greatly.  The  estimates 
ranged  from  one  third  to  seven  eighths  of 
the  production  of  the  three  wells.  The  tes- 
timony shows  that  the  subject  is  one  as  to 
which  there  is  great  diversity  of  opinion. 
Operators  have  widely  different  ideas.  Some 
of  the  witnesses,  although  stating  their 
opinions,  say  it  is  impossible  for  anybody 
to  make  any  definite  estimate.  It  is  plain 
from  a  careful  reading  of  the  evidence  that 
the  estimates  made  were  mere  guessing. 
Besides,  if  the  theory  advanced  as  to  the 
extent  of  the  drainage  of  the  plaintiff's 
wells  is  pursued,  how  is  it  possible  to  do- 
termine  the  effect  of  the  w^ells  on  498  of  the 
two  Brown  wells  on  497,  and  of  other  welU 
I  on  contiguoxifl  or  adjacent  properties?     li» 
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market  the  gas  therefrom,  and  annually 
thereafter.  Said  second  party  agrees  to 
locate  all  wells  so  as  to  interfere  as  little 
as  possible  with  the  cultivated  portion  of 
the  premises,  and  pay  all  damages  to  crops 
hy  reason  of  its  operation.     .     .     . 

"In  case  no  well  be  drilled  for  oil  or  gas 
on  said  premises  within  one  year  of  date 
hereof,  all  rights  and  obligations  secured 
under  this  contract  shall  cease  upon  notice 
in  writing  by  said  first  parties,  unless  the 
second  party  shall  elect  from  year  to  year 
to  continue  this  lease  in  force  as  to  all  or 
any  portion  of  said  premises  by  paying  in 

advance    an    annual  rental   of   per 

acre  for  said  premises,  or  such  portion 
thereof  as  it  may  designate,  until  a  well  is 
drilled  on  said  premises.    Said  rental  to  be 


paid  by  deposits  to  credit  of  first  parties  in 

Bank  at  Cahnute,  Kansas.     .     .     ♦" 

A  gas  well  was  completed  on  the  prem- 
ises within  one  year  after  the  date  of  the 
lease,  having  a  capacity  of  from  2,000,000 
to  4,000,000  cubic  feet  of  gas  daily,  pro- 
ducing gas  in  commercial  quantities  suf- 
ficient to  justify  the  expense  of  marketing. 
No  sale  of  gas  has  been  made  from  this 
well,  nor  has  it  been  \ised  in  any  way  ex- 
cept that  the  company  has  taken  fuel  from 
it  to  furnish  power  to  drill  two  wells  on 
adjacent  lands  leased  from  others,  and  the 
plaintiffs  have  used  gas  from  this  well  for 
domestic  purposes  on  the  premises  as  pro- 
vided in  the  lease.  This  use,  however,  has 
been  somewhat  impaired  by  reason  of  leak- 
age  from    defects    in   casing  or    tubings. 


is  impossible,  we  think,  to  make  any  esti- 
mate of  the  plaintifTs  damages  upon  this 
basis  which  would  be  even  approximately 
correct." 

This  language  is  approvingly  quoted  in 
Ammons  v.  South  Penn  Oil  Co.  47  W.'Va. 
610,    35   S.   E.  1004. 

Reverting  to  cases  denying  equity  juris- 
diction to  enforce  the  forfeiture  of  a  lease 
for  failure  of  the  lessee  sufficiently  to  de- 
velop the'  leased  premises,  or  to  protect 
them  against  wells  on  adjoining  land,  it 
is  to  be  noted  that  the  HowEBtoif  Case 
is  followed  as  authority  by  the  Kansas 
court  in  Wheeland  v.  Fredonia  Gas  Co.  82 
Kan.  862,  109  Pac.  187,  and  in  Day  v. 
Kansas  City  Pipe  Line  Co.  82  Kan.  861, 
109  Pac.  186. 

In  Doddridge  County  Oil  &  Gas  Co.  v. 
Smith,  154  Fed.  970,  the  court  remarked 
that  where  the  lessor  leases  land  for  oil 
and  gas  purposes,  his  remedy  for  a  failure 
on  the  part  of  the  lessee  to  further  develop 
the  leased  premises,  or  properly  to  protect 
the  lines  thereof  from  damage  through  wells 
on  adjacent  property,  is  ordinarily  by  ac- 
tion at  law  for  damages,  and  not  by  way 
of   forfeiture. 

Wliere  remedy  at  law  held  adequate. 

In  cases  in  other  jurisdictions,  where 
the  claim  has  been  made  that  the  remedy 
at  law  is  adequate,  and  equity  has 
so  found,  equitable  aid  has  ben  de- 
nied the  lessor,  and  he  has  been  rel- 
egated to  his  action  at  law  for  dam- 
ages. These  cases,  however,  as  heretofore 
pointed  out,  did  not  present  facts  involving 
a  flagrant  breach  of  the  implied  agree- 
ment to  protect  the  leased  premises  against 
Wells  on  adjoining  lands,  but  were  cases 
where  the  lessee  had  substantially  complied 
with  his  duty  in  this  respect,  and  it  was 
merely  a  matter  of  opinion,  with  reference 
to  which  there  was  more  or  less  conflict, 
as  to  whether  he  had  not  fully  complied 
with  his  duty  to  protect  the  leased  prem- 
ises by  drilling  all  the  wells  reasonably 
necessary  for  that  purpose. 

And  in  Wilmore  Coal  Co.  ▼.  Brown,  147 
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Fed.  931,  the  doctrine  is  asserted  that,  al- 
though a  covenant  to  mine  is  unquestion- 
ably to  be  implied  from  a  lease  of  land  to 
be  developed  for  mineral  ore,  yet  the  reme- 
dy for  the  breach  is  not  by  a  bill  to  forfeit 
or  avoid  it,  but  an  action  at  law  for  dam- 
ages, or  possibly  ejectment  based  upon  the 
right  of  entry  for  nonperformance.  In  this 
case,  however,  on  the  theory  that  the  lease 
had  been  abandoned  by  tlve  lessee,  equity 
assumed  jurisdiction  to  cancel  it  as  a  cloud 
on  the  title  of  the  lessor.  The  right  of  the 
court  to  assume  jurisdiction  under  these 
circumstances  for  this  purpose  was  affirmed 
on  appeal  in  82  C.  C.  A.  295,  163  Fed, 
143.  « 

Where  it  is  not  claimed  by  the  les- 
sor that  the  lessee,  an  oil  company,  is  in 
default  as  to  the  royalty  to  be  paid,  nor 
as  to  the  payment  for  gas,  nor  as  to  ita 
express  agreement  with  reference  to  the 
completion  of  oil  wells  upon  the  leased 
land,  nor  as  to  cash  payment  for  delay,  but 
the  only  complaint  is  that  the  company 
has  failed  to  drill  the  number  of  wells 
necessary  properly  to  develop  the  land,  and 
so  protect  the  lines  as  to  prevent  wells  on 
adjoining  lands  getting  the  oil  from  the 
leased  land,  the  lessor  is  not  entitled  to 
forfeit  the  lease  as  to  land  not  suf- 
ficiently drilled,  "  there  being  no  ex- 
press condition  or  agreement  in  the 
teases  as  to  the  extent  to  which  the 
land  should  be  developed,  nor  as  to  the 
number  of  wells  which  should  be  drilled 
after  the  completion  of  the  first  well.  The 
remedy  for  breach  of  the  implied  covenant 
reasonably  to  operate  the  premises  is  not 
by  way  of  forfeiture  of  the  lease  in  whole 
or  in  part,  but  by  a  proper  action  for 
breach  of  the  covenant.  Harris  v.  Ohio 
Oil  Co.  67  Ohio  St.  118,  48  N.  E.  502,  10 
Mor.  Min.  Rep.  157.  Compare  with  Coflln 
Berry  v.   Sun   Oil  Co.   infra. 

This  is  also  the  doctrine  of  Ammons  v. 
South  Penn.  Oil  Co.  47  W.  Va.  610,  35  S. 
E.  1004,  wherein  the  rule  is  asserted  that 
where  there  is  no  forfeiture  clause  for  fail- 
ure to  develop  or  protect  the  leased  prem- 
ises, and  a  forfeiture  is  claimed  for  the 
failure   of   the   lessee   properly   to    protect 
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Neither  the  gn.9  company  nor  its  assignors 
have  drilled  or  attempted  to  drill  any  other 
well  on  the  premises,  or  further  to  de- 
velop the  same,  and  the  lessors  have  re- 
ceived no  payment  or  benefit  except  $1  paid 
on  the  execution  of  the  lease,  and  the  gas 
for  domestic  purposes.  The  premises  are 
situated  in  the  oil  and  gas  belt  of  Allen 
county,  and  wells  have  been  and  are  being 
drilled  around  such  lands.  Several  wells 
have  been  drilled  in  the  vicinity  by  the  de- 
fendant gas  company  and  several  wells  by 
other  companies.  Some  of  these  wells 
drilled  by  the  defendant  company  are  dry, 
and  none  of  them  is  used.  A  number  of 
the  wells  drilled  by  others  are  connected 
with  a  pipe  line,  and  are  supplying  gas 
thereto.     These  wells  are  in  different  di- 


rections from  the  premises,  and  are  from 
i  to  1^  miles  away.  This  development  of 
the  adjacent  territory  began  in  the  spring 
of  1907.  On  December  17,  1907,  the  plain- 
tiffs caused  a  written  notice  to  be  served 
upon  the  defendant  gas  company,  declaring 
the  lease  to  be  terminated  for  the  failure 
of  the  defendant  to  comply  with  its  terms 
and  conditions,  and  the  abandonment  of 
the  premises,  and  giving  notice  that  an  ac- 
tion would  be  commenced  to  cancel  the  lease 
of  record,  and  this  action  was  commenced 
in  pursuance  of  the  notice.  The  court 
made  findings  of  fact  substantially  as  above 
stated,  and  held  that,  upon  the  facts  found 
and  the  evidence,  the  plaintiffs  in  equity 
were  entitled  to  a  cancelation  of  the  lease. 


the  lines  of  the  property  against  adjoining 
oil  wells,  after  having  produced  oil  upon 
the  leased  premises,  and,  under  the  facts, 
it  becomes  merely  a  question  of  good  faith 
on  the  part  of  the  lessee  in  protecting  the 
property  against  adjoining  wells,  the  les- 
sor's remedy  is  not  by  forfeiture  of  the  les- 
see's right  in  the  oil  and  gas  in  such 
parts  of  the  land  as  are  not  properly  pro- 
tected, but  is  by  an  action  for  damages  for 
the  breach  of  the  condition  of  the  lease,  or 
the  failure  of  the  lessee  to  comply  with  his 
duty  thereunder. 

To  the  same  effect  also  is  Harness  v.  East- 
ern Oil  Co.  49  W.  Va.  232,  38  S.  E.  662. 
Both  of  these  cases  recognize  the  jurisdic- 
tion of  equity  to  forfeit  a  lease,  or  com- 
pel specific  performance  by  a  lessee  of  his 
duty  to  protect  the  leased  premises  from 
adjoining  wells,  where  the  lessee,  in  failing 
to  do  so,  is  actuated  by  fraud.  Although 
in  the  latter  case  it  is  pointed  out  that 
the  limitation  later  made  on  the  Kleppner 
Case  hereafter  referred  to  practically  over- 
rules it. 

And  see  also,  to  the  same  effect,  Core  v. 
New  York  Petroleum  Co.  62  W.  Va.  276.  43 
S.  E.  128.  It  is  also  pointed  out  in  this 
case  that  the  Kleppner  Case  was  in  effect 
overruled  by  the  later  decisions  of  the 
Pennsylvania  court,  which  limits  the  doc- 
trine of  that  case  to  cases  wherein  the  les- 
see is  fraudulently  obtaining  the  lessor*s 
oil    by   means   of   adjoining   wells. 

In  McGraw  Oil-  &  Gas  Co.  v.  Kennedv, 
65  W.  Va.  695,  28  L.R.A.(N.S.)  959,  64 
8.  E.  1027,  upon  this  point  the  court  said: 
"Title  having  vested,  the  lease  contains  no 
clause  that  forfeits  it.  It  is  argued  not 
definitely,  but  virtually,  that  failure  to 
drill  other  wells  forfeits.  We  have  fre- 
quently held  that,  where  there  is  no  express 
provision  requiring  additional  wells,  but 
only  an  implied  one,  this  will  not  forfeit. 
•  .  .  I  have  never  been  reconciled  to  the 
doctrine  that  for  failure  to  drill  additional 
wells,  tl  e  lessor  must  sue  at  law  for  dam- 
as^es,  and  equity  will  not  cancel,  unless  for 
draining  from  near-by  territory,  and  thus 
exhaust  oil  in  the  leasehold  involved.  I 
have  asked:  How  many  actions  must  the 
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landlord  bring?  How  can  damages  be 
measured  ?  How  can  we  see  into  the  depths 
of  the  earth?  But  it  has  been  so  held.  The 
reason  is  that  equity  will  not,  as  a  nile, 
enforce  a  forfeiture  of  an  estate.  It  will 
not  especially  insert  such  a  clause  when 
the  parties  have  not  inserted  it;  especial- 
ly when  they  did  insert  forfeiture  for  fail- 
ure to  drill  or  pay  commutation,  but  did 
not  insert  forfeiture  for  failure  to  drill 
additional  wells.  .  .  .  We  can  only  say 
there  can  be  no  forfeiture  for  mere  failure 
to  drill  more  wells." 

Carr  v.  Huntington  Light  &  Fuel  Co.  33 
Ind.  App.  1,  70  N.  E.  552,  holds  that  where 
the  lessee  under  an  oil  and  gas  lea-:e  enters 
upon  the  land  and  causes  it  to  be  drilled 
to  the  extent  of  three  gas  wellS;  and  the 
lessor  receives  and  is  receiving  an  agreed 
sum  per  year  therefor,  the  lessee  thereby 
acquires  a  vested  interest  in  the  land  for 
the  purposes  of  the  lease;  and,  assuming 
that  the  lessee  impliedly  covenanted  reason- 
ably to  develop  and  operate  the  land  for 
oil,  and  that  ne  has  broken  this  implied 
covenant,  and  has  not  protected  the  land 
from  near-by  oil  wells  which  the  lessee  him- 
pclf  owns  and  operates  to  the  prejudice  of 
the  land  in  question,  nevertheless,  tlie  les- 
sor's remedy  is  not  by  way  of  forfeiture  or 
cancelation  of  the  contract. 

After  the  lessee  has  taken  possession 
of  the  leased  premises,  and  spent  thousands 
of  dollars  in  a  gas  well,  a  court  of  equity 
will  not  forfeit  his  rights  in  the  leased 
property,  whpre  a  claim  of  forfeiture  on 
the  part  of  the  lessor  rests  upon  merely 
unsubstantial  and  technical  objections. 
Ix)vett  V.  Eastern  Oil  Co.  68  W.  Va.  607, 
70  S.  E.  707. 

In  Poe  V.  Ulrey,  233  111.  66,  84  N.  E.  46, 
the  court  denied  the  contention  that,  under 
a  lease  of  land  for  oil  and  gas,  there  was 
an  implied  agreement  that  the  lessee  would 
drill  wells  sufficient  reasonably  to  de- 
velop the  farm  for  the  production  of  oil 
and  gas,  and  that  the  lease  should  be  can- 
celed and  all  rights  under  it  forfeited  for 
failure  to  do  so,  although  compensation 
was  agred  upon.  The  court  said  that  the 
argument  would  have  greater  force  if  the 
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and  a  decree  was  entered  accordingly.  The 
defendant  gas  company  appeals. 

The  defendant  contends  that  the  consid- 
eration of  $1  having  been  paid,  a  well 
drilled  lyithin  the  specified  time,  and  the 
plaintiffs  allowed  gas  for  domestic  uses, 
nothing  further  can  be  required  until  gas 
is  marketed,  when  a  payment  will  be  due, 
and  that  the  company  may,  in  its  own  dis- 
cretion, withhold  the  gas  that  might  be 
produced  from  this  well  from  market,  and 
refrain  from  sinking  other  wells.  If  this 
is  a  correct  interpretation  of  the  instru- 
ment, the  plaintiffs  must  relinquish  their 
expectation  of  yearly  rentals  from  the  well 
already  completed,  and  from  others  that 
might  be  drilled  in  the  reasonable  develop- 
ment  of    their   land,   until    the   defendant 


shall  see  fit  to  proceed,  or  the  term  expires. 
The  grounds  of  this  claim  appear  to  be  thai 
the  only  ground  of  forfeiture  stated  in  the 
lease  is  the  failure  to  drill  one  well  within 
a  year,  and  therefore  no  forfeiture  can  be 
decreed  for  any  other  cause,  and  that,  if  a 
covenant  to  produce  and  market  gas  and 
develop  the  property  can  be  implied,  the 
only  remedy  for  its  breach  would  be  in  dam- 
ages. 

It  will  be  observed  that  this  lease  con- 
tains no  provision  for  the  payment  of  ren- 
tals for  delay  or  failure  to  prosecute  the 
work,  a9  often  written  in  such  instruments, 
— ^the  blanks  in  the  printed  clause  designed 
to  provide  for  such  an  alternative  were 
not  filled.  In  this  respect  the  case  may  be 
distinguished  from  Monfort  v.  Lanyon  Zino 


1ea«e  had  not  contained  a  provision  that  it 
could  be  forfeited  for  a  failure  to  complete 
a  test  well  on  the  block  of  leases  therein 
mentioned  on  or  before  a  certain  date;  that 
this  agreement  would  imply  an  exclusion 
of  other  grounds  of  forfeiture;  and  the 
agreement  for  compensation  expressly  ex- 
eluded  a  forfeiture  not  stipulated  for;  that 
the  remedy  for  such  a  breach,  under  such 
circumstances,  would  be  by  an  action  for 
damages.  The  point  is  also  made  that  the 
evidence  showed  that  there  was  no  pipe 
line  into  which  oil  or  gas  could  be  deliv- 
ered; that  the  land  was  what  a  witness 
termed  wildcat  territory,  being  of  a  purely 
apeculative  nature;  that,  for  want  of  means 
of  transportation,  there  could  be  no  paying 
well  at  the  time,  if  ever  so  many  wells 
were  drilled;  and  that  the  expense  of  drill- 
ing wells  would  not  be  compensated,  as 
there  wa<!  no  way  of  disposing  of  the  pro- 
duct. The  case  of  Coflinberry  v.  Sun  Oil 
Co.  68  Ohio  St.  488,  67  N.  E.  1069,  is 
referred  to  and  distinguished  on  the  ground 
that  the  forfeiture  relied  upon  was  a  breach 
of  an  express  provision  in  the  lease  to  de- 
velop the  land,  and  the  evidence  showed 
that  lessee  had  for  several  years  refused 
to  drill  wells  or  permit  the  lessor,  or  any- 
one for  him,  to  drill  and  test  the  balance 
of  the  leased  land.  Not  only  did  the  les- 
«ee  refuse  to  drill  and  develop  the  land  as 
he  bad  agreed  to  do,  but  he  also  refused 
to  protect  the  exterior  lines  of  the  leased 
premises  from  several  producing  oil  wells, 
already  drilled  and  in  operation  on  ad- 
joining land. 

I 

Where  inadequate. 

Where,  however,  it  is  conceded,  or  the 
«ourt  has  found,  that  the  lessor  in  an  oil 
or  gas  lease  cannot  be  adequately  compen- 
sated in  an  action  for  damages  for  the 
breach  by  the  lessee  of  his  express  or  im- 
plied agreement  reasonably  to  develop  the 
leased  premises,  and  protect  same  against 
welh  upon  adjoining  property,  equity  has 
a^nmed  jurisdiction  of  the  controversy,  and 
riven  the  lessor  relief  by  canceling  the 
lease. 
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A  valuable  case  upon  this  question  is 
Brewster  v.  Lanyon  Zinc  Co.  72  C.  C.  A. 
213,  140  Fed.  801,  the  opinion  in  which  is 
written  by  Judge  now  Mr.  Justice  VanDe- 
Vanter.  The  breach  of  the  implied  cove- 
nant properly  to  protect  the  land  against 
adjacent  wells  was  held  to  be  a  good  ground 
for  forfeiture  of  the  lease  on  the  theory 
that  a  forfeiture  clause  that  the  lessee's 
failure  to  comply  with  any  of  the  condi- 
tions expressed  in  the  lease  rendered  the 
lease  null  and  void,  applied  also  to  this 
implied  covenant.  The  ease  arose  upon  de- 
murrer, and,  hence,  the  allegation  in  the 
complaint  that  there  was  no  adequate  reme- 
dy at  law,  because  it  was  not  practicable 
to  establish  the  damages  sufTered,  was  con- 
ceded. On  the  question  of  the  remedy  un- 
der such  circumstances,  the  court  said: 
''It  is  said  the 'remedy  of  the  lessor  was 
not  forfeiture,  because  the  breach  was  com- 
pensable in  damages.  The  claim  is  too 
broad.  There  is  no  general  rule  of  law 
to  that  effect.  .  .  .  Relief  against  for- 
feitures is  a  distinctive  doctrine  of  equity, 
and,  save  in  special  circumstances  not 
shown  to  exist  in  this  case,  it  is  never 
granted  where  the  damages  occasioned  by 
the  breach,  because  of  which  the  forfeiture 
is  incurred,  cannot  be  ascertained  with  rea- 
sonable precision.  .  .  .  The  covenant 
here  broken  was  not  in  the  nature  of^a  pe- 
cuniary obligation,  such  as  a  covenant  to 
pay  rent,  nor  was  its  breach  reasonably 
compensable  in  damages.  The  amount  of 
oil  and  gas  which  would  have  been  pro- 
duced from  the  lessor's  land  by  the  exer- 
cise of  due  diligence  on  the  part  of  the  les- 
see, as  also  the  amount  diverted  therefrom 
by  wells  on  surrounding  lands,  was  not  sus- 
ceptible of  anything  like  certain  ascertain- 
ment. More  than  this,  the  attitude  of  the 
lessee  was  such  that  the  breach  promised 
to  be  a  continuing  one,  and,  by  reason  of 
the  migratory  character  of  oil  and  gas,  to  be 
as  injurious  to  and  as  destructive  of  the 
lessor's  rights  as  would  be  continuing  tres- 
pass or  waste.  The  forfeiture  was  there- 
fore not  one  which  equity  would  have  re- 
lieved. The  forfeiture  having  been  right- 
fully asserted   under   circumstances   where 
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Co.  67  Kan.  310,  72  Pac.  784,  and  several 
other  cases  in  this  court. 

In  construing  a  contract  the  court 
should  consider  all  of  its  parts  to  ascer* 
tain  the  meaning  of  each  particular  part, 
and  the  intention  of  the  parties  deduced 
from  the  whole  instrument  is  the  controlling 
consideration.  To  find  this  intention,  the 
nature  of  the  instrument  itself,  the  situa- 
tion of  the  parties,  and  the  objects  in  view, 
will  be  considered  to  aid  in  the  interpre- 
tation, but  will  not  be  allowed  to  contra- 
dict explicit  terms.  Applying  these  prin- 
ciples, the  true  intent  of  this  agreement  will 
be  sought.  In  the  first  paragraph  of  the 
lease  the  lessee  is  given  the  "exclusive  right 
...  to  enter  upon,  operate  for  and  pro- 
cure oil   and  gas"  upon   the  premises.  To 


accomplish  this  object,  it  was  provided  that 
a  well  should  be  drilled  in  one  year;  one 
tenth  of  the  oil  produced,  or  its  market 
value  in  cash,  should  be  delivered;  and 
if  gas  was  found  in  paying  quantities,  and 
it  should  be  marketed,  then  $50  per  year 
for  each  gas  well  should  be  paid  to  the  les- 
sor. All  wells  were  to  be  located  so  as  to 
interfere  as  little  as  possible  with  the  cul- 
tivation of  the  premises.  It  is  clear  that 
the  ordinary  mind  would  infer  from  this, 
not  only  that  one  well  should  be  drilled 
within  the  limited  time,  but  that  the  gaa 
therefrom,  if  found  in  paying  quantities, 
should  be  produced  and  marketed  for  the 
mutual  benefit  of  the  parties,  and  that  other 
wells  would  be  drilled  and  operated  in  the 
reasonable  development  of  the  property  for 


the  lessee  was  not  entitled  to  relief  in  cani- 
ty, the  remaining  question  is:  Can  the  les- 
sor maintain  a  bill  to  establish  the  forfei- 
ture as  matter  of  record,  and  to  cancel  the 
lease  as  a  cloud  upon  her  title?  It  will  be 
answered  by  considering  whether  'a  plain, 
adequate,  and  complete  remedy  may  be  had 
at  law,'  •  .  .  and  also  whether  there 
is  any  insuperable  objection  in  equity  to 
granting  relief  which  involves  giving  ef- 
lect  to  a  completed  forfeiture.  A  remedy 
at  law  is  not  adequate,  in  the  sense  that 
it  will  deprive  a  court  of  equity  "of  juris- 
diction, unless  it  is  as  certain,  prompt,  and 
efficient  to  the  ends  of  justice  as  the  rem- 
edy in  equity." 

While  not  referring  to  Harris  ▼.  Ohio 
Oil  Co.  it  was  held  in  Coffinberry  v.  Sun 
Oil  Co.  68  Ohio  St.  488,  67  N.  E.  1069,  that, 
although  there  was  no  express  provision 
for  forfeiture  of  an  oil  lease  for  failure 
to  develop  the  land  and  protect  the  same 
against  wells  on  adjoining  property,  nev- 
ertheless, for  an  obstinate  and  continuous 
breach  by  the  lessee  of  his  duties  in  this 
regard  after  having  developed  successful 
wells  on  the  property,  the  lessor  was  en- 
titled to  the  cancelation  of  the  lease  as  to 
the  undrilled  land,  and  the  cloud  thereby 
caused  removed.  It  is  to  be  noted,  however, 
that  in  this  case,  it  was  conceded,  and 
therefore  assumed,  that  it  was  impractica- 
ble to. establish  any  means  to  measure  the 
damages  suffered  by  the  lessor  for  the 
breach  in  question. 

A  forfeiture  of  a  mining  lease  for  fail- 
ure properly  to  mine  ore  in  accordance 
with  the  provisions  of  the  lease  was  enforced 
in  Big  Six  Development  Co.  v.  Mitchell,  J 
L.R.A.(N.S.)  332,  70  C.  C.  A.  569,  138 
Fed.  279,  to  the  extent  of  declaring  the 
lease  a  cloud  upon  the  title,  and  ordering 
its  removal  as  such.  In  answering  the 
contention  that  the  bill  could  not  be  main- 
tained because  there  was  a  complete  rem- 
edy at  law  by  an  action  for  forcible  entry 
and  detainer,  the  court  said  that  an  ex- 
amination of  the  record  forced  the  conclu- 
sion that  this  contention  could  not  be  sus- 
tained, and  added:  ''Such  an  action  would 
not  have  prevented  the  extraction  of  the 
34  L.R.A.(N.S.) 


ore  and  removal  of  the  earth,  so  that  con- 
tinuous cavings  would  have  occurred  dur- 
ing the  time  spent  in  the  various  courts  in 
reviewing  the  trial  for  forcible  entry  and 
detainer  by  successive  appeals  until  a  final 
decision  was  reached.  On  the  other  hand, 
we  think  it  is  a  case  where  there  would  be 
no  adequate  remedy  at  law,  because  the  law 
as  stated  by  the  supreme  court  in  regard  to 
the  jurisdiction  in  suits  in  equity  of  courta 
of  the  United  States,  in  view  of  the  statute 
which  declares  that  there  shall  be  no 
remedy  in  equity  where  there  is  a  plain» 
adequate,  and  complete  remedy  at  law,  is 
that  the  remedy  at  law  must  be  as  efficient 
to  the  ends  of  justice  in  its  complete  and 
prompt  administration  as  the  remedy  in 
equity,  and  we  think  the  record  clearly 
shows  in  this  case,  all  of  the  injuries  that 
could  be  inflicted  upon  the  property  might 
well  be  inflicted  before  such  a  proceeding 
could  have  effect."  The  doctrine  of  this 
case  was  approved  in  186  Fed.  552,  which 
involved  the  same  case. 

Fraud    of    lessee    in    refusing    to    protect 
against  adjoining  wells. 

While  equitable  aid  to  cancel  an  oil  and 
gas  lease  on  the  ground  of  fraudulent  con- 
duct on  the  pa"*  H  the  leasee  in  neglecting 
or  refusing  to  protect  the  leased  premises 
against  oil  or  gas  wells  on  adjoining  landa 
has  seldom  been  invoked,  yet  it  would  seem 
that  such  a  state  of  facts  presents  a  very 
clear  case  for  equitable  interposition,  since 
the  element  of  fraud  constitutes  a  well- 
recognized  ground  of  equity  jurisdiction. 
Wherever  equity  jurisdiction  on  the  ground 
of  fraud  has  been  invoked,  if  the  fraud  has 
been  established,  such  jurisdiction  has  not 
been  denied,  and  in  many  cases  the  rijjht 
of  the  lessor  to  equitable  aid  to  cancel  an 
oil  or  gas  lease,  on  the  ground  that  the 
lessee  is  fraudulently  neglecting  or  refusin 
to  protect  the  leased  premises  from  ad- 
joining oil  or  gas  wells,  has  been  asserted 
or  recognized,  although  its  application  de- 
nied in  the  particular  case  on  the  ground 
that  fraud  was  not  shown. 

A    valuable    case    fully    sustaining    the 
jurisdiction  of  equity  to  forfeit  an  oil  lease 
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the  purposes  indicated  in  the  lease.  It  is 
unreasonable  to  suppose  that  it  was  under- 
stood that  the  completion  of  one  well  with- 
out operation  or  production,  except  to  fur- 
nish gas  for  the  plaintiffs'  home,  was  all 
that  the  lessee  was  bound  to  do  for  more 
than  four  years,  in  which  time  it  might  be 
fairly  presumed  many  wells  would  be 
drilled  in  near-by  territory  and  gas  market- 
ed therefrom,  as  in  fact  actually  occurred. 
If,  however,  the  terms  of  the  writing  re-  \ 
quire  such  an  interpretation,  it  must  be 
so  made,  for  the  contract  must  govern,  howi 
ever  disappointing  to  the  expectation  of  par- 
ties. The  meaning  of  similar  instruments 
has  been  frequently  considered  by  courts 
and  writers. 

In  a  valuable  case  note  in  11  L.R.A.(N.S.) 


417,  a  clear  statement  of  the  rule  of  in- 
terpretation applied  to  such  instruments* 
is  thus  made  (page  418) :  "Generally,  alfc 
leases  of  land  for  the  exploration  and  de- 
velopment of  minerals  are  executed  by  the* 
lessor  in  the  hope  and  upon  the  condition,, 
either  express  or  implied,  that  the  land 
shall  be  developed  for  minerals,  and  it 
would  be  unjust  and  unreasonable,  and  con- 
travene the  nature  and  spirit  of  the  lease^ 
to  allow  the  lessee  to  continue  to  hold  un- 
der it  any  considerable  length  of  time  with- 
out making  any  effort  at  all  to  develop  it 
according  to  the  express  or  implied  pur- 
pose of  the  lea^e;  and,  in  general,  while- 
equity  abhors  a  forfeiture,  yet,  when  such 
a  forfeiture  works  equity,  and  is  essential 
to  public  and  private!  interests  in  the  de- 


fer failure  properly  to  develop  and  protect 
the   leased   premises   after   having   secured 
oil  thereon  m  paying  quantities,  although 
the    lease   contained   no   express   provision 
for   further  development  or  for  forfeiture, 
is  Kleppner  v.  Lemon,  176  Pa.  602,  35  Atl. 
100,    18    Mor.   Min.   Rep.   404.     The   court 
said  that  there  was  no  distinct  covenant 
for  putting  down  wells  on  the  leased  land, 
except  that  relating  to  the  first  or  experi- 
mental well,  which  was  to  determine  the 
value  of  the  land  for  oil  purposes,  and  add- 
ed:     "But  in  a  lease  for  oil  purposes,   a 
stipulation   that  other  wells   shall   be  put 
down,  where  the  land  is  shown  to  be  valu- 
able for  oil  by  the  production  of  the  first 
or  test  well,  is  not  indispensable.    The  na- 
ture of  oil   and  gas,  the  pressure  of  the 
superincumbent    rocks,    and    the    vagrant 
habit  of  both  fluids  under  the  influence  of 
thi^  pressure,  enter  into  the  contemplation 
of  both  parties  to  such  an  agreement    Mc- 
K night  V.  Manufacturers'  Natural  Gas  Co. 
146  Pa.  185,  28  Am.  St  Rep.  790,  23  Atl. 
164,  17  Mor.  Min.  Rep.  429.     It  is  an  im- 
plied condition  of  every  lease  of  land  for 
the  production  of  oil  therefrom,  that  when 
the  existence  of  oil   in   paying  quantities 
is  made  apparent,  the  lessee  shall  put  down 
so  many  wells  as  may  be  reasonably  nec- 
essary to  secure  the  oil   for   the   common 
advantage  of  both   lessor  and   lessee.     In 
determining   when    and   where   such    wells 
shall  be  located,  regard  must  be  had  to  the 
operations  on  adjoining  lands,  and  to  the 
well-known   fact  that  a  well  will  drain  a 
territory  of  much  larger  extent  when  the 
sand  rock  in  which  the  oil  or  gas  is  found 
is  of  coarse  and  loose  texture,  than  when 
it  is  of  fine  grain  and  compact  character. 
Whatever    ordinary    knowledge    and    care 
would  dictate   as  the  proper   thing  to  be 
done  for   the   interest  of   ooth   lessor   and 
lessee    under    any    given    circumstances    il 
that   which   the   law   requires  to  be  done, 
ss  an  implied  stipulation  of  the  contract." 
The  jurisdiction  of  equity  in  this  case  was 
ha»ed    upon    the    breach    of    this    implied 
covenant;  the  breach  consisting  in  the  fail- 
ure of  the  lessee  further  to  drill  wells  up- 
on the  land  in  question,  while  on  adjoining 
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land  he  was  drilling  wells  and  pumping 
oil  therefrom  to  the  injury  of  this  land. 
Under  these  circumstances,  the  court  said 
that  the  remedy  was  in  equity,  rather  than 
by  action  at  law,  and  gave  relief  to  the- 
lessor  to  the  extent  that  the  lessee  was  or- 
dered either  to  dig  other  wells  sufficient  to- 
protect  the  land  in  question,  or  to  abandon 
to  the  lessor  all  of  such  land  that  was  not 
naturally  drained  by  wells  already  operated 
by  the  lessee. 

The  doctrine  of  the  Kleppner  Case  i» 
limited  by  later  decisions  of  that  court  to 
the  extent  that  it  is  necessary  to  show 
that  the  lessee  is  making  a  fraudulent  use 
of  opportunities  and  the  control  of  the 
leased  premises  given  him  by  the  terms  of 
the  lease,  in  order  that  a  court  of  equity 
will  interfere  and  forfeit  the  lease,  unless 
further  development  is  made.  Colgan  v. 
Forest  Oil  Co.  194  Pa.  234,  75  Am.  St  Rep. 
695,  45  Atl.  119,  20  Mor.  Min.  Rep.  338; 
Young  V.  Forest  Oil  Co.  194  Pa.  243,  45 
Atl.  121,  20  Mor.  Min.  Rep.  345.  In  the 
former  case,  upon  this  point,  the  court 
said:  ''It  is  only  when  the  wells  on  ad- 
joining territory  are  being  fraudulently 
used  to  drain  the  complainant's  land,  that 
courts  have  any  occasion  to  interfere.  The 
practical  test  is  to  be  found  in  the 
question.  Are  the  outside  wells  .  .  . 
draining  the  .  .  .  [leased  premises]  to 
such  an  extent  that,  if  the  former  were 
operated  by  a  third  party,  the  defendant, 
as  lessee  of  the  latter,  would  find  it  good 
management  to  put  down  another  well  to 
save  its  own  leased  territory  from  exhaus- 
tion? If  so,  then  good  faith  to  its  lessor 
would  require  it  to  put  down  the  additional 
well,  that  the  lessor  might  get  his  proper 
royalty.  But.  if  not,  the  latter  has  no 
cause  of  complaint.  If  plaintiff,  as  owner,, 
would  not  find  it  profitable  to  put  down  a 
well  to  stop  his  neighbor's  drainage  of  his 
land,  the  lessee  cannot  be  held  to  any 
higher  obligation.  He  is  not  bound  to 
work  at  his  own  loss  for  his  lessor's  prof- 
it" 

In  view  of  the  confiict  on  the  question 
under  discussion,  it  is  of  importance  to 
note  that  the  Kleppner   Case  was  before 
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velopment  of  minerals  in  land,  the  land- 
owner, as  well  as  the  public,  will 
be  protected  from  the  laches  of  the 
lessee,  and  the  forfeiture  of  the  lease  al- 
lowed, where  such  forfeiture  does  not  con- 
travene plain  and  unambiguous  stipula- 
tions in  the  lease.  This  principle  will  be 
more  readily  enforced  and  applied  by  the 
court  as  to  gas  and  oil  cases,  because  of 
the  peculiar  nature  of  those  minerals  and 
the  danger  of  entire  loss  to  the  lessor  of 
oil  or  gas  in  his  lands  by  reason  pf  well 
drilling  on  adjacent  lands."  This  state- 
ment is  grounded  in  right  reason,  and  is 
supported  by  the  authorities.  "In  grants 
of  the  character  in  question  the  title  is  in- 
choate, and  for  the  purpose  of  exploration 
only,  until  oil  or  gas  is  found  in  quanti- 


ties warranting  operation;  and,  while  the 
courts  manifest  a  disposition  to  protect  the 
grantee  at  this  stage  by  treating  his  inter- 
est as  no  longer  postponed  to  the  happen- 
ing of  a  condition  precedent,  yet  it  is  thor- 
oughly settled  that  he  cannot  omit  to  de- 
velop the  property  and  hold  the  grant  for 
speculative  purposes  purely."  Gadbury  ▼. 
Ohio  &  I.  Consol.  Natural  &  Illuminating 
Gas  Co.  162  Ind.  9,  14,  62  L.R.A.  895,  67 
N.  E.  259,  261,  22  Mor.  Min.  Rep.  680. 
"It  would  be  unjust  and  unreason- 
able, and  contravene  the  nature  and 
spirit  of  the  lease,  to  allow  the  lessee  t^ 
continue  to  hold  his  term  a  considerable 
length  of  time  without  making  any  effort 
at  all  to  mine  for  gold  or  other  metals. 
Such  a  construction  of  the  rights  of  the 


the  court  on  a  subsequent  appeal,  and  it 
was  then  held  that  not  only  should  the 
lease  be  forfeited,  but  that  for  the  time 
during  which  the  lessee  had  obtained  oil 
from  the  lessor's  land  by  means  of  wells 
on  adjoininff  lands,  the  lessee  should  ac- 
count in  damages.  See  197  Pa.  430, 
47  Atl.  *  353.  This  later  decision,  in 
which  the  measure  of  damages  was  fixed, 
to  be  computed  according  to  the  oil 
pumped  from  the  adjoining  wells,  empha- 
sizes the  doctrine  of  the  Pennsylvania 
court  that  jurisdiction  does  not  depend  up- 
on the  inability  of  the  lessor  to  recover 
damages,  but,  rather,  upon  the  ground  that 
the  lessee  is  making  an  unfair  and  fraudu- 
lent use  of  the  opportunities  given  him  by 
his  lease,  through  adjoining  wells,  to  ob- 
tain the  oil  from  the  land  of  his  lessor 
without  payment.  In  this  connection,  the 
objection  already  made  to  an  action  at 
law  for  damages,  that  even  though  dam- 
aged might  be  awarded  for  oil  already 
taken,  that  would  not  be  an  adequate 
remedy  to  protect  the  lessor  against  future 
damages,  is  emphasized  by  this  decision. 

In  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.  53  W.  Va.  601,  97  Am.  St.  Rep.  1027, 
44  S.  E.  433,  22  Mor.  Min.  Rep.  656,  the 
court,  although  holding  the  case  not  to 
come  within  the  rule,  conceded  that,  under 
some  circumstances  of  delay  or  fraudulent 
evasion  of  duty  to  develop,  equity  will  can- 
cel an  oil  lease,  as  development  is  regarded 
as  the  real  intent  of  the  lessor,  even  if 
there  be  no  express  clause  of  forfeiture. 
This  case  cites  with  approval  Crawford  v. 
Ritchey,  43  VV.  Va.  252,  27  S.  E.  220,  which 
holds  that  when  nothing  has  been  done  un- 
der an  oil  lease  for  the  period  of  nearly 
eight  years,  and  it  was  stipulated  in  the 
lease  that  development  was  to  be  com- 
menced within  one  month  from  the  date 
thereof,  the  presumption  is  that  the  lessee 
has  abandoned  the  lease;  and  if  the  aban- 
doned lease  interferes  with  and  hinders  the 
development  of  the  leased  premises  and  en- 
joyment thereof,  a  court  of  equity  may 
entertain  a  suit  to  cancel  the  lease  and 
quiet  the  title.  And  see,  to  same  effect, 
as  to  lease  for  mining  generally,  Blue- 
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stone  Coal  Co.  v.  Bell,  38  W.  Va.  297,  18 
S.   £.   493. 

Effect  of  failure  to  explore  for  or  discover 

mineral. 

A  distinction  is  made  in  Kellar  v.  Craig, 
61  C.  C.  A.  366,  126  Fed.  630,  between  the 
right  of  a  lessor  to  forfeit  a  lease  for  gas 
or  oil  where  the  forfeiture  is  claimed  prior 
to  the  discoverv  and  production  of  oil,  and 
where  the  forfeiture  is  claimed  after  the 
production  of  oil,  and  is  based  upon  the 
failure  of  the  lessee  to  comply  with  the 
terms  of  his  lease  by  protecting  the  lines  of 
the  property  against  adjacent  oil  wells. 
On  this  point  the  court  said:  *'lf  by  the 
abandonment  or  failure  to  pay  rental  a 
forfeiture  had  resulted  before  the  finding 
of  oil  had  produced  such  vested  right,  and 
the  lessor  had  promptly  asked  the  aid  of  a 
court  of  equity  in  removing  the  cloud  on 
his  title  caused  by  such  forfeited  lease,  his 
suit  would  have  been  entertained,  and  it  is 
more  particularly  to  cases  of  such  char- 
acter that  our  attention  has  been  called  by 
counsel,"  and  added:  "The  grounds  of  for 
feiture  relied  on  in  this  case  are  for 
breaches  of  the  lease  alleged  to  have  been 
committed  since  the  vesting  of  such  lease- 
hold estate;  and  concerning  them,  the  court 
below  held  that  equity  had  no  jurisdiction. 
After  the  production  of  oil  under  a  lease 
of  the  character  involved  in  this  case,  if 
the  lessee  in  possession  and  still  producing 
oil,  fails  to  fully  develop  the  land,  or  neg- 
lects to  protect  its  lines  by  drilling  other 
wells,  we  think  the  lessor's  remedy  is  not 
by  way  of  forfeiture  of  the  lessee's  right 
to  operate  under  the  lease,  but  bv  an  ac- 
tion for  the  damages  caused  by  such 
breaches." 

So,  where,  instead  of  complying  with  the 
reasonable  requirements  of  a  contract  to 
develop  the  land  for  oil  and  gas  under 
a  lease  of  the  land  for  that  purpose,  the 
lessee  holds  on  for  a  long  period  of  time, 
and  does  nothing,  and  contends,  in  effect, 
that  he  might  have  postponed  operations 
indefinitely  under  the  contract,  the  lessors 
are  justified  in  treating  the  contract  aa 
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puriiet  would  enable  him  to  prevent  the  les- 
jor  from  getting  his  tolls  under  the  express 
covenant  to  pay  the  same,  and  deprive  him 
of  ail  opportunity  to  work  the  mine  him- 
self, or  permit  others  to  do  so.  The  law 
does  not  tolerate  such  practical  absurdity, 
nor  will  it  permit  the  possibility  of  such 
injustice."  Conrad  v.  Morehead,  89  N.  C. 
31,  36. 

In  an  action  arising  in  this  state  the 
circuit  court  of  appeals  of  the  eighth  Fed- 
eral circuit  construed  an  oil  and  gas  lease 
in  a  lengthy  opinion,  in  the  course  of  which 
it  was  said:  "Light  will  be  thrown  upon 
the  language  used,  and  the  intention  of  the 
parties  will  be  better  reflected,  if  consid- 
eration is  given  to  the  peculiar  and  distinc- 
tive features  of  the  mineral  deposits  which 


are  the  subjects  of  the  lease.  Oil  and  gas 
are  usually  found  in  porous  rock,  at  con- 
siderable depth  under  the  surface  of  the 
earth.  Unlike  coal,  iron,  and  other  min- 
erals, they  do  not  have  a  fixed  situs  under 
a  particular  portion  of  the  surface,  but 
are  capable  of  flowing  from  place  to  place, 
and  of  being  drawn  off  by  wells  penetrat- 
ing their  natural  reservoir  at  any  point. 
They  are  part  of  the  land,  and  belong  to 
the  owner  so  long  as  they  are  in  it,  or 
are  subject  to  his  control;  but,  when  they 
flow  elsewhere,  or  are  brought  within  the 
control  of  another  by  being  drawn  off 
through  wells  drilled  in  other  land,  the 
title  of  the  former  owner  is  gone.  So. 
also,  when  one  owner  of  the  surface  over- 
lying the  common   reservoir  exercises   his 


abandoned,  and  that,  by  consequence,  the 
lease,  which  is  appurtenant  to  it,  expired 
with  it.  This  is  true  even  though  the  re- 
quirement as  to  developing  the  land  is  im- 
plied. Under  such  circumstances,  equity 
has  jurisdiction  of  a  suit  primarily  to  re- 
strain waste  and  a  threatened  trespass  up- 
on the  land,  and,  having  jurisdiction  for 
that  purpose,  it  is  proper,  even  if  the  lessor 
is  not  in  possession,  to  settle  the  question 
of  title  and  remove  the  cloud  thereon  by 
canceling  the  lease.  Logan  Natural  Gas 
&  Fuel  Co.  V.  Great  Southern  Gas  &  Oil 
Co.  61  C.  C.  A.  359,  126  Fed.  623. 

And  even  though  there  is  no  covenant  in 
a  mining  lease  on  the  part  of  the  lessee  to 
mine  the  minerals  in  the  land  thereby 
covered,  yet  where,  by  the  terms  of  the 
leaiie,  the  only  compensation  the  lessor  re- 
ceives is  a  portion  of  the  minerals  mined, 
in  order  to  give  effect  to  the  lease,  it  will 
be  so  construed  that  the  acceptance  of  it 
by  thA  lessee  will  constitute  an  agreement 
on  his  part  to  mine  the  minerals  to  be 
found  in  the  property  within  a  reasonable 
time,  and  if  he  fails  to  do  this,  equity  will, 
at  the  instance  of  the  lessor,  cancel  the 
agreement.  Shenandoah  Land  &  A.  Coal 
Co.  V.  Hise,  92  Va.  238,  23  S.  E.  303. 

So,  where  the  consideration  for  an  oil 
and  gas  lease  is  the  prospective  rents  and 
royalties  the  lessor  will  enjoy,  if  the  lessee, 
by  diligent  search,  finds  oil  and  gas  in  suf- 
ficient quantities,  the  lessee,  by  boring  a 
well  which  proves  to  be  dry,  acquires  no 
vested  interest  in  the  leased  premises;  and 
if  after  boring  such  well,  he  does  not  take 
further  steps  within  a  reasonable  time  to 
develop  the  land,  he  fails  to  establish  any 
interest  therein,  and  loses  all  his  rights  un- 
der the  contract.  Foster  v.  Elk  Fork  Oil 
A  Gas  Co.  32  C.  C.  A.  660,  61  U.  S.  App. 
576,  90  Fed.  178. 

Although  an  oil  lease  contains  apt  words 
of  conveyance,  and  recites  a  valuable  con- 
sideration which  the  evidence  shows  was 
actually  paid,  it  cannot  be  held  to  be  an 
absolute  conveyance  of  the  minerals  under- 
lying the  land  therein  described,  and  the 
title  t6  such  minerals  is  not  thereby  vested 
in  the  lessee'  by  the  execution  of  the  in- 
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strument,  since  the  whole  instrument  must 
be  construed  together.  And,  when  so  con- 
strued, if  it  is  apparent  that  the  real  con- 
sideration therefor  was  the  prospecting  and 
developing  with  due  diligence  of  the  land 
therein  described  for  oil  and  other  min- 
erals, the  lease  will  be  held  not  to  vest 
an  absolute  title  in  the  lessee,  but  to  con- 
fer upon  him  only  the  right  to  acquire  title 
by  a  compliance  with  the  terms  thereof, 
vtz,,  the  discovery  and  development  of  oil 
or  other  minerals  mentioned  therein.  The 
lessee  thereunder,  so  long  as  he  continues 
diligently  to  comply  with  his  agreement  to 
prospect  and  explore  the  land  for  minerals, 
cannot  be  deprived  of  his  riffht  to  acquire 
title  to  such  minerals  by  their  discovery 
and  development,  but  no  title  in  such  inin- 
erals  will  vest  imtil  a  discovery,  and,  un- 
less the  lessee  begins  a  performance  of 
his  part  of  the  contract  within  a  reason- 
able time,  the  lessor  can  consider  it  aban- 
doned. Emery  v.  League,  31  Tex.  Civ.  App. 
474,  72  S.  W.  603;  Hodges  v.  Brice,  32 
Tex.  Civ.  App.  368,  74  S.  W.  690. 

The  failure  of  a  lessee  to  produce  oil  on 
an  oil  lease  within  a  reasonable  length 
of  time  will  in  equity  work  a  forfeiture  of 
his  rights  in  the  leased  premises.  Cole  v. 
Taylor,  8  Pa.  Super.  Ct.  19. 

Where  contract  contains  express  provisions 

for  forfeiture. 

It  is  clear  that  where,  by  the  express  pro- 
visions in  a  lease  of  laiid  for  oil  and  gas, 
the  failure  of  the  lessee  properly  to  de- 
velop the  land  for  such  minerals  is  penal- 
ized by  forfeiture  in  case  of  the  breach  of 
the  condition,  such  forfeiture  will  be  en- 
forced in  equity.  In  so  holding  in  Munroe 
V.  Armstrong,  96  Pa.  307,  the  court  said: 
''What  is  there  in  the  circumstances  call- 
ing for  fiction  to  defeat  the  covenant 
against  delay  in  searching  for  or  producing 
oil?  The  subject  of  the  lease  was  a  fluid 
likely  to  flow  for  a  considerable  distance 
through  the  crevices  and  loose  sand  where 
it  is  found.  A  small  tract  of  land  could 
be  nearly  or  entirely  drained  by  wells  on 
adjoining   lands,   and   it   is   common    that 
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right  to  extract  them,  the  supply  as  to 
which  other  owners  of  the  surface  must 
exercise  their  rights,  if  at  all,  is  propor- 
tionally diminislied."  Brewster  v.  Lanyon 
Zinc  Co.  72  C.  C.  A.  213,  221,  140  Fed. 
801,  809. 

Many  cases  involving  the  application  of 
this  principle  are  cited  with  approval  in 
Huggins  V.  Daley,  48  L.R.A.  320,  40  C.  C. 
A.  12,  99  Fed.  606,  20  Mor.  Min.  Rep.  377. 
Quotations  were  made  from  that  case  in 
Mills  V.  Hartz,  77  Kan.  218,  220,  94  Pac. 
142,  143,  where  this  subject  was  incidental- 
ly considered.  The  quotations  need  not  be 
repeated  here.  It  was  held  in  the  Mills 
Case  that  it  was  the  duty  of  the  lessee 
under  such  a  lease  to  make  a  diligent 
search  within  a  reasonable  time.  John- 
ston, Ch.  J.,  said:  "The  only  considera- 
tion moving  to  the  lessor  for  the  right 
which  he  gave  to  the  lessee  to  explore  and 


procure  minerals  was  the  royalty  on  the 
coal  to  be  found  and  the  fixed  compensa- 
tion for  each  well  when  gas  should  be  found 
and  utilized,  together  with  sufficient  gas 
to  supply  two  stoves  in  his  farmhouse.  If 
there  were  no  search  nor  any  product,  no 
possible  benefit  could  come  to  the  lessor 
for  the  exclusive  rights  which  had  beeu 
given  to  the  lessee.  .  .  .  The  lease  con- 
templates that  the  lessee  shall  proceed  to 
dig  and  bore  for  gas,  oil,  and  coal,  and  that 
the  lessor  shall  obtain  gas  for  his  farm- 
house, not  twenty  years  hence,  but  as  soon 
as  it  can  reasonably  be  procured.  It  im 
contemplatedi  too,  that  the  compensation 
for  each  gas  well  shall  be  paid  annually, 
and  not  at  some  remote  period."  It  is  dif- 
ficult to  distinguish  in  principle  between 
a  case  like  that,  where  the  default  consists 
in  failure   to  explore  at  all,   and  a  case 


leases  contain  covenants  for  diligent  opera* 
tion,  and  for  forfeiture  in  case  of  suspen- 
sion. An  oil  lease  yields  nothing  to  the 
landowner  when  not  worked,  and  is  an 
encumbrance  On  his  land,  tying  his  hands 
against  selling  or  leasing  to  others;  but 
when  idle  it  costs  the  lessee  nothing,  and 
is  valuable,  or  ma^  prove  valuable,  if  he 
can  hold  it,  awaiting  developments  in  its 
vicinity.  If  a  well  m  productive,  it  is  the 
interest  of  both  lessor  and  lessee  that  it  be 
continuously  operated  till  its  exhaustion; 
but  if  dry,  it  is  of  no  value.  Holding  on 
to  a  lease  after  ceasing  search  is  often  for 
purposes  of  speculation,  the  thing  which  a 
prudent  landowner  guards  against.  For- 
feiture for  nondevelopment  or  delay  is  es- 
sential to  private  and  public  interests,  in 
relation  to  the  use  and  alienation  of  prop- 
erty. In  such  cases  as  this  equity  follows 
the  law.  In  general,  equity  abhors  a  for- 
feiture, but  not  when  it  works  equity  and 
protects  a  landowner  from  the  laches  of  a 
lessee  whose  lease  is  of  no  value  till  de- 
veloped, except  for  a  p'jrpose  foreign  to  the 
agreement." 

Tlie  obligation  to  explore  is  such  an  es- 
Fential  part  of  the  contract  so  implied,  as 
it  must  be  treated  as  a  condition  which, 
if  not  performed  in  a  reasonable  time,  en- 
titles the  lessor  to  claim  a  forfeiture  under 
an  agreement  incorporated  in  the  lease, 
that,  in  default  of  a  complete  compliance 
on  the  part  of  the  second  party,  this  lease 
shall  be  null  and  void.  Consumers  Gas 
Trust  Co.  V.  Littler,  162  Ind.  320,  70  N.  E. 
363. 

In  Dill  V.  Fraze,  169  Ind.  63,  79  N.  E. 
971,  it  is  said  that,  although  a  contract  for 
the  exploration  and  development  of  land 
for  oil  may  authorize  a  furtlier  delay  upon 
payment  of  a  stipulated  price  therefor,  and 
afford  the  operator  an  opportunity  to  con- 
summate his  arrangements,  yet  the  courts 
can  but  regard  the  provisions  for  forfeiture 
in  such  cases  as  of  the  essence  of  the  con- 
tract. 

Where  a  contract  expressly  provides  that 
if  the  lessee  fails  to  comply  with  the  terms 
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of  the  lease,  his  noncompliance  shall  be 
ground  for  forfeiting  the  lease,  and,  by  the 
terms  of  the  contract,  the  lessee  agrees  to 
put  down  a  certain  number  of  wells  upon 
the  leased  premises,  and  to  put  them  down 
in  such  a  manner  and  at  such  places  as  to 
offset  wells  upon  adjoininf^  land,  and  in 
this  regard,  he  breaches  his  contract,  the 
rule  of  law  that  a  forfeiture  will  not  be 
enforced  where  compensation  may  be  made 
for  the  breach  does  not  apply,  since  a 
court  of  equity,  like  a  court  of  law,  can- 
not refuse  to  enforce  a  contract  which 
parties  have  deliberately  entered  into,  be- 
cause the  enfprcement  thereof  would  work 
a  forfeiture.  It  is  equitable  that  a  party 
operating  under  an  oil  lease  shall  be  re- 
quired promptly  to  develop  the  oil  in  the 
land  which  ne  controls;  especially  is  this 
so  where  the  party  holding  the  lease  con- 
trols the  adjoining  lands  from  which  he  is 
taking  oil.  Powers  v.  Bridgeport  Oil  Co. 
238  111,  397,  87  N.  E.  381. 

The  effect  of  a  clause  in  an  oil  and  gas 
lease  that  the  lease  shall  be  void  if  a  well 
is  not  completed  within  a  designated  time, 
unless  the  lessee  shall  pay  a  certain  com- 
pensation, is  to  give  the  lessee  the  option 
to  continue  the  lease  by  makins  such  pay- 
ment, and  the  lease  becomes  void  and  of  no 
eflfect  if  such  payment  is  not  made,  or 
waived  by  the  lessor.  Meek  v.  Cooney,  2ft 
Ohio   C.   C.   653. 

Where  a  lessee  under  a  mining  lease  has 
the  right  to  terminate  it  any  time,  and  he 
fails  to  mine  or  to  make  a  quarterly  pay- 
ment as  provided  in  the  lease,  he  will  be 
held  to  have  terminated  his  lease,  and  the 
lessor  is  no  more  and  no  further  bound 
thereby,  and  the  agreement,  being  no  longer 
of  any  binding  obligation  upon  the  parties 
thereto,  if  it  remains  unreleased  and  un- 
canceled upon  the  record,  thereby  hindering 
the  lessor  from  full  enjoyment  of  his  prop- 
erty, it  will  be  canceled  by  a  court  of  equity, 
and  the  lessor's  title  cleared  of  the  cloud 
thereby  cast  upon  it.  Cowan  v.  Radford 
Iron  Co.  83  Va.  647,  3  S.  E.  120,  16  Mor. 
Min.  Rep.  453.  A.  G.  & 
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like  tlie  present  one,  where  a  well  has  been 
drilled  and  the  gas  found,  but  no  effort 
has  been  made  to  utilize  or  market  it. 
The  result  to  the  lessor  is  the  same  in  eith- 
er case,  except  that  in  the  latter  he  has 
the  satisfaction  of  knowing  that  his  prem- 
ises are  capable  of  production.  But  this 
19  a  barren  result  if  his  expected  returns 
therefore  may  be  indefinitely  postponed  at 
the  will  of  the  lessee. 

It  is  urged,  however,  that  even  If  oove- 
nants  to  proceed  with  the  marketing  of 
gss  and  developing  the  territory  are  to  be 
implied,  the  remedy  for  a  breach  is  in  dam- 
ages, and  not  by  forfeiture  of  the  lease.  It 
has  been  said  that  a  breach  of  an  implied 
covenant  will  not  work  a  forfeiture  of  a 
lease.  Thornton,  Oil  k  Gas,  §  91;  Harris 
V.  Ohio  Oil  Co.  67  Ohio  St.  118,  48  N.  E. 
502,  10  Mor.  Min.  Rep.  157.  But  this  is 
not  a  rule  of  universal  application.  Logan 
Natural  Gas  &  Fuel  Co.  v.  Great  Southern 
Gas  k  Oil  Co.  61  C.  C.  A.  359,  126  Fed. 
623.  If  the  remedy  in  damages  is  im- 
practicable, and  a  forfeiture  in  the  given 
case  is  not  unconscionable,  and  the  forfei- 
ture must  be  decreed  to  prevent  injustice, 
the  power  of  a  court  of  equity  to  grant  it 
eannot  be  doubted.  In  some  of  the  cases 
where  this  remedy  has  been  allowed,  it  was 
applied  upon  the  principle  that  the  implied 
covenant  to  proceed  with  the  work  is  in 
effect  a  condition  subsequent,  for  the  breach 
of  which  a  forfeiture  will  be  declared  where 
the  equities  of  the  case  require  it.  "The 
duty  to  develop  the  property  upon  the  dis- 
covery of  oil  or  gas  in  paying  quantities 
is  not  to  be  regarded  as  a  mere  implied 
covenant,  but,  in  a  case  like  this,  where 
practically  the  whole  consideration  must 
depend  upon  the  implied  undertaking,  is 
to  be  treated  as  a  condition  subsequent. 
.  .  .  Forfeitures  are  usually  against 
conscience  and  without  equity,  and  it  is 
for  these  reasons  that  courts  of  chancery 
ordinarily  refuse  relief  in  such  cases,  but 
an  exception  to  the  rule  must  exist  where 
it  is  against  equity  to  permit  the  defend- 
ant longer  to  assert  his  title.  .  .  .  The 
lack  of  any  other  remedy,  and  the  danger 
that  the  gas.  might  be  withdrawn  through 
wells  on  other  lands,  makes  a  case  of  this 
Vind  appeal  to  the  conscience  of  the  chan- 
cellor, and  calls  upon  him  to  enforce  the 
incurred  forfeiture  by  removing  the  cloud 
from  the  title."  Gadbury  v.  Ohio  ft  I.  Con- 
sol.  Natural  ft  Illuminating  Gas  Co.  162 
Ind.  9,  14,  62  L.R.A.  895,  67  X.  E.  259,  261, 
22  Mo.  Min.  Rep.  680. 

The  supreme  court  of  Tennessee,  in  an 
opinion  by  Mr.  Justice  Lurton,  in  constru- 
ing a  mineral  lease,  held  that  if  the  com- 
pensation to  be  paid  a  lessor  depended  up- 
on the  profit  to  result  from  working  the 
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mine,  and  the  lessee  is  not  bound,  either 
expressly  or  impliedly,  to  work  it,  then 
there  is  no  consideration  for  the  lease,  and 
it  is  void.  It  was  held,  however,  that  there 
was  an  implied  covenant  in  the  lease  then 
under  review.  The  court  said:  "But  if  the 
contract  be  construed  as  binding  the  lessee 
to  test'  the  leased  lands  within  three  years, 
and  as  requiring  the  working  of  such  'test* 
ed'  tracts  within  a  reasonable  time,  then 
it  must  be  very  evident  that  under  leases 
of  this  character  both  of  these  provisions 
are  conditions  upon  which  the  lease  de- 
.  pends;  If  the  contracts  had  fixed  a  money 
rent  in  case  of  failure  to  'test'  or  'work,* 
and  the  payment  of  such  rent  or  penalty 
is  not  made  a  cause  of  forfeiture,  the  rule 
would  be  different.  .  .  .  The  testing 
provided  for  in  such  ease  was  of  the  very 
essence  of  the  contract,  not  only  with  re- 
spect to  the  time  within  which  it  was  to 
be  done,  but  as  to  the  thoroughness  and  cer- 
tainty with  which  the  mineral  value  of  the 
lands  should  be  ascertained.  .  .  .  The 
'testing*  provided  for  was  manifestly  a  con- 
dition upon  which  the  lease  depended.  If 
such  test  showed,  no  minerals,  then  the 
contract  was  at  sin  end;  if  it,  on  the  other 
hand,  showed  the  presence  of  valuable 
mines,  then  the  lessees  were  bound  to  oper- 
ate them  in  good  faith  for  the  joint  profit 
of  themselves  and  the  owners  of  the  fee. 
Technical  words  are  unnecessary  to  raise 
a  condition.  If  a  fair  and  reasonable  con- 
struction of  the  instrument  shows  that  a 
lease  shall  depend  upon  the  doing  or  not 
doing  something  essential  to  the  purposes 
of  the  contract,  the  law  implies  the  con- 
dition." Petroleum  Co.  v.  Coal,  Coke  ft 
Mfg.  Co.  89  Tenn.  381,  388,  389,  18  S.  W. 
65,   66. 

In  Brewster  v.  Lanyon  Zinc  Co.  supra,  it 
was  said,  after  referring  to  the  stipula- 
tions of  the  lease  (page  812  of  140  Fed.) : 
"These  provisions  make  it  plain  that  it 
was  the  intention  of  the  parties  to  make 
the  covenants  of  the  lessee  conditions  as 
well  as  covenants,  and  to  reserve  to  the 
lessor  the  right  to  avoid  the  lease  for  the 
breach  of  any  of  them."  See  also  Eaton 
V.  Allegany  Gas  Co.  122  N.  Y.  416,  26 
N.  E.  981,  Foster  v.  Elk  Fork  Oil  ft  Gas 
Go.  32  C.  C.  A.  560,  61  U.  S.  App.  576,  90 
Fed.  178,  and  Munroe  v.  Armstrong,  96 
Pa.  307.  Whether  the  obligation  to  pro- 
duce and  market  gas  should  be  considered 
as  an  implied  covenant,  as  that  term  is  or- 
dinarily used,  or  as  a  condition,  or  both, 
is  of  little  consequence.  The  principle  is 
more  important  than  the  name  and  is 
clearly  applicable  to  the  situation  here  pre- 
sented. That  there  is  no  adequate  remedy 
in  damages  is  quite  clear.  The  covenant 
or  condition  here  broken  was  not  a  pecu- 
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niarj  obligation  to  pay  rent,  nor  could  the 
damages  consequent  upon  the  default  be 
ascertained  with  any  reasonable  certainty. 
The  amount  of  gas  which  could  have  been 
produced  and  marketed  by  the  exercise  of 
proper  diligence,  or  the  amount  diverted 
therefrom  by  wells  on  surrounding  lands, 
could  not  be  ascertained.  The  breach  prom- 
ised to  be  a  continuing  one.  Whether  one 
action  or  many  actions  for  damages  might 
be  necessary   was   wholly  problematical. 

In  McGraw  Oil  &  Gas  Co.  v.  Kennedy,  Go 
W.  Va.  595,  28  L.R.A.(N.S.)  959,  64  S.  E. 
1027,  it  was  held,  in  a  case  involving  a 
lease  of  this  nature,  that  a  forfeiture  could 
not  be  decreed  upon  an  implied  covenant 
to  drill  other  wells;  but  the  judge  who 
wrote  the  opinion  expressed  his  own  views 
thus:  "I  have  never  been  reconciled  to  the 
doctrine  that  for  failure  to  drill  addition- 
al wells  the  lessor  must  sue  at  law  for  dam- 
ages, and  equity  will  not  cancel,  unlesn 
for  draining  from  near-by  territory,  •  and 
thus  exhaust  oil  in  the  leasehold  involved. 
I  have  asked:  How  many  actions  must 
the  landlord  bring?  How  can  damages  be 
measured?  How  can  weisee  into  the  depth 
of  the  earth?     But  it  has  been  so  held.'' 

Adopting  the  view  so  clearly  equitable 
and  supported  both  by  reason  and  authori- 
ty, we  hold  that  the  contract  contemplat- 
ed that  the  well  should  be  operated  and 
gas  marketed  therefrom,  and  that  other 
wells  should  be  drilled  and  operated  with- 
in a  reasonable  time  to  utilize  the  lease; 
that  the  performance  of  this  obligation 
was  neglected  for  an  unreasonable  time  to 
the  injury  of  the  plaintiffs;  that  in  such  a 
situation  an  action  for  damages  affords  no 
adequate  remedy;  and  that  equitable  re- 
lief ought  to  be  granted.  Ordinarily,  when 
unnecessary  delay  becomes  apparent,  the 
lessor  ought  to  call  upon  the  lessee,  or  par- 
ty holding  under  him,  to  do  the  things  re- 
quired under  the  lease,  and  to  wait  a  rea- 
sonable time  for  such  party  to  act.  In  this 
case  a  forfeiture  was  declared  by  notice, 
without  previous  warning.  The  attitude  of 
the  defendant,  however,  is  such  as  to  make 
the  warning  unnecessary.  It  claimed  the 
right  to  hold  this  property  without  de- 
velopment, and  offered  no  excuse  for  delay, 
and  no  promise  to  proceed.  It  rested,  after 
this  long  delay,  upon  its  asserted  legal 
right.  In  this  situation  it  would  be  un- 
just to  leave  the  plaintiffs  without  redress. 

The  mere  use  in  their  home  by  the  plain- 
tiffs, of  gas  from  this  well,  cannot  bar 
them  from  relief.  The  defendant  was  mak- 
ing no  use  of  it,  and  it  was  drawn  from 
the  plaintiffs'  own  premises  in  their  own 
possession.  It  cannot  be  claimed  that  the 
quantity  was  sufficient  materially  to  di- 
minish the  resources  of  the  territory;  be- 
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sides  the  defendant  did  not  evince  a  pur- 
pose to  market  the  gas  in  any  reasonable 
time,  and  the  surrender  of  the  right  would 
have  been  of  no  benefit  to  it.  The  case 
is  unlike  one  where  a  party  receives  rents 
while  claiming  a   forfeiture. 

The  general  nature  of  contracts  of  this 
character,  commonly  called  "leases,"  was 
stated  in  Kansas  Natural  Gas  Co.  v.  Neosho 
County,  75  Kan.  335,  89  Pac.  750;  but, 
as  there  is  no  standard  form,  each  instru* 
ment  must  be  interpreted  in  the  light  of 
its  own  provisions.  In  Monfort  v.  Lanyon 
Zinc  Co.  67  Kan.  310,  72  Pac.  784,  and  in 
Rose  V.  Lanyon  Zinc  Co.  68  Kan.  126,  74  Pac. 
625,  Pittsburg  Vitrified  Paving  &  Bldg. 
Brick  Co.  v.  Bailey,  76  Kan.  42,  12  L.R.A. 
(N.S.)  745,  90  Pac.  803,  O'Neill  v.  Risinger, 
77  Kan.  63,  93  Pac.  340,  and  Davis  v.  Chau- 
tauqua Oil  &  Gas  Co.  78  Kan.  97,  96  Pac. 
47,  the  leases  provided  for  rentals  on  fail- 
ure to  drill  wells  as  stipulated,  and  in  view 
of  that  provision,  and  upon  the  particu- 
lar facts  of  each  case,  it  was  held  that  for- 
feitures ought  not  to  be  adjudged.  In 
Rawlings  v.  Armel,  70  Kan.  778,  79  Pac. 
683,  Buffalo  Valley  Oil  &  Gas  Co.  v.  Jones, 
75  Kan.  18,  88  Pac.  537,  Federal  Better- 
ment Co.  V.  Blaes,  75  Kan.  69,  88  Pac. 
555,  Mills  V.  Hartz,  supra,  and  in  Dixie  De- 
velopment Co.  V.  Smith,  77  Kan.  832,  93 
Pac.  1132,  cancelations  were  approved  prin- 
cipally upon  the  ground  of  abandonment, 
and  the  reasoning  of  the  opinions,  so  far 
as  applicable  to  the  facts  under  considera- 
tion here,  support  the  conclusions  reached 
in  this  case.  The  legal  proposition  stated 
in  the  second  part  of  the  syllabus  in  the 
Rose  Case  is  undoubtedly  true  as  a  gen- 
eral rule,  and  is  especially  true  as  applied 
in  that  case  to  a  clause  in  the  lease  pro- 
viding that  the  lessors  shoud  be  furnished 
with  gas  from*  other  premises  of  the  les- 
see. Damages  for  such  a  breach  could  be 
readily  ascertained. 

The  district  court  did  not  in  terms  find 
that  the  lease  had  been  abandoned,  al- 
though the  findings  and  conclusions  are 
not  inconsistent  with  that  view.  Whether 
the  evidence  warrants  such  a  finding  need 
not  be  discussed,  since  the  decree  may  be 
upheld  upon  the  ground  of  forfeiture  for 
failure  to  perform  the  principal  obligations 
resting  upon  the  lessee,  for  which  the  lease 
was  given.  This,  it  is .  believed,  was  the 
view  taken  by  the  trial  court  in  the  con- 
clusion that  the  lease  should  be  eanceled. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

■ 

A  petition  for  rehearing  having  been 
granted,  Benson,  J.,  on  May  7,  1910,  de- 
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Ikered  the  following  additional  opinion  (82 
Kan.  367»  108  Pac.  813) : 

This  action  has  been  reconsidered  by  the 
court  after  argument  upon  a  rehearing 
heretofore  allowed.  The  facts  are  stated 
in  the  first  opinion. 

Upon  a  careful  consideration  of  the  argu- 
ments made  upon  the  rehearing  and  of 
the  authorities,  the  court  is  satisfied  with 
the  former  opinion  except  in  one  particu- 
lar. It  was  held  that  there  was  no  ade- 
quate remedy  in  damages  for  the  default 
of  the  defendant.  Upon  a  review  of  the 
findings  of  the  district  court,  and  of  the 
evidence  upon  which  the  conclusions  of 
law  of  that  court  were  based,  we  now  hold 
that  the  plaintiffs  failed  to  show,  as  they 
were  required  to  do  in  order  to  obtain  equi- 
table relief,  that  damages  would  not  afford 
an  adequate  remedy.  The  default  consist^ 
ed  in  the  failure  properly  to  develop  the 
leased  territory  by,  drilling  and  operating  a 
reasonable  number  of  wells  necessary  for 
that  purpose,  and  the  failure  to  market 
gu  from  and  make  the  payments  stipulat- 
ed for  the  well  completed.  No  reason  is 
shown  why  witnesses  of  experience,  ac- 
quainted with  the  gas  field,  may  not  tes- 
tify with'  reasonable  accuracy  as  to  the 
number  of  wells  which  should  have  been 
drilled  on  the  leased  land,  both  for  protec- 
tion from  drainage  by  neighboring  lease- 
holds and  to  obtain  the  gas  underneath 
the  land.  No  insurmountable  obstacle  to 
such  proof  is  perceived  by  the  court,  and, 
in  the  absence  of  evidence  that  it  cannot 
be  produced,  it  is  concluded  that  the  plain- 
tiffs are  not  entitled  to  a  remedy  by  for- 
feiture or  cancelation  of  the  lease.  This 
conclusion  is  supported  by  Harris  v.  Ohio 
Oil  Co.  57  Ohio  St.  118,  48  N.  E.  602,  19 
Mor.  Min.  Rep.  157,  cited  in  the  first  opinion, 
and  other  adjudicated  cases  which  have  fol- 
lowed'that  decision.  It  needs  no  authority, 
however,  to  support  the  proposition  that, 
if  there  is  an  adequate  remedy  in  damages, 
no  other  relief  can  be  obtained.  The  bur- 
den was  upon  the  plaintiffs  to  show  either 
by  the  nature  of  the  case,  or  hy  proper 
evidence,  that  such  damages  could  not  be 
ascertained  with  reasonable  certainty.  Fail- 
ing in  this,  the  judgment  of  cancelation 
cannot  be  sustained. 

It  should  be  observed  that  this  is  not  a 
case  where  royalties  payable  in  a  share 
of  the  product  are  provided  for,  but  is  an 
agreement  to  pay  $50  per  annum  for  eacli 
fEU  well.  The  measure  of  damages  there- 
fore is  the  sum  the  plaintiffs  have  lost  or 
may  lose  by  the  failure  of  the  defendant 
to  complete  the  nimiber  of  producing  wells 
reasonably  necessary  to  develop  the  resour- 
ces of  the  leased  land  and  to  protect  its 
lines.  When  the  plaintiffs  shall  have  re- 
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ceived  $50  per  year  for  each  well  from  the 
time  it  should  have  been  drilled,  they  will 
have  received  the  full  compensation  agreed 
upon  in  the  lease.  Under  the  terms  of  the 
lease,  they  have  no  share  in  the  product  of 
the  wells,  no  concern  as  to  the  disposition 
which  shall  be  made  of  that  product,  and 
the  rules  to  be  applied  in  leases  where  the 
lessor  is  given  a  royalty  are  not  entirely 
applicable  here.  Penalties  and  forfeitures 
are  not  favorites  of  the  law,  and  if,  in 
this  case,  the  damages  which  the  plaintiffs 
sustain  from  the  breach  of  the  contract  can 
be  ascertained  with  reasonable  certainty, 
no  forfeiture  can  be  adjudged.  It  should 
also  be  observed  that  the  plaintiffs,  during 
all  this  long  delay  for  which  they  now  seek 
a  forfeiture,  made  no  complaint  other  than 
that  the  test  well  was  leaking.  Some  af- 
firmative action  ought  at  least  to  have 
been  taken  by  them,  indicating  a  purpose 
to  insist  upon  a  forfeiture  before  summarily 
declaring  it. 

If  it  shall  be  ascertained  upon  another 
trial  that  such  a  rule  cannot  be  applied, 
an  alternative  decree  may  be  entered  upon 
proper  proof  adduced  to  support  it,  pro- 
viding that  the  defendant  shall  proceed 
within  a  reasonable  time,  fixed  by  the  court, 
to  drill  wells,  and  develop  and  protect  the 
land  leased,  as  before  indicated,  and  pay 
the  amounts  stipulated  in  the  lease  for  such 
wells,  as  well  as  for  the  well  already  com- 
pleted, or,  failing  to  do  so,  that  the  lease 
be  canceled.  To  this  end  proper  amend* 
ments  of  the  pleadings  should  be  allowed, 
if  requested  or  found  to  be  necessary. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  these  views. 

Johnston,  Ch.  J.,  and  Bnrch,  Mason, 
and  Smith,  JJ.,  concur. 

Porter,  J.,  concurring  specially: 
I  think  the  court  should  declare  as  » 
matter  of  law,  from  its  knowledge  of  con- 
ditions in  the  oil  and  gas  territory,  that 
witnesses  of  experience  can  testify  with 
reasonable  accuracy  what  number  of  wells 
would  be  required  properly  to  develop  the 
land  embraced  in  the  lease,  including  such 
wells  as  would  reasonably  be  necessary  to 
protect  the  land  from  drainage  from  other 
wells,  and  that  since  judicial  knowledge 
takes  the  place  of  proof,  we  should  hold 
that  the  action  to  forfeit  or  cancel  the  lease 
cannot  be  maintained,  because  it  appears 
that  the  plaintiffs  have  an  adequate  reme- 
dy in-  an  action  for  damages. 

Benson,  J.  dissenting: 
A  re-examination  of  this  case  has  eon- 
firmed  the  views  expressed  in  the  first  opin- 
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ion.  I  am  unable  to  see  how  the  rule  of 
•damages  announced  by  the  court  can  be  ap- 
plied to  afford  adequate  relief. '  How  many 
wells  should  be  drilled  and  when  they  should 
be  drilled  will,  I  believe,  result  in  mere  con- 
jecture, even  after  the  most  patient  judicial 
inquiry.  The  plaintiffs  had  a  right  to  ex- 
pect an  actual  demonstration  by  a  reason- 
ably diligent  use  of  the  drill.  The  opin- 
ions of  witnesses,  however  confidently  giv- 
«n,  must  necessarily  be  speculations.  The 
evidence  shows  that  wells  were  drilled 
■around  this  tract  during  the  year  before 
the  trial,  some  of  which  were  dry.  Who  can 
say  how  many  wells  to  be  drilled  on  this 
track  will  produce  gas  in  marketable  quan- 
tities? The  result  of  drilling  each  succes- 
sive well  may  change  the  prospect  and 
consequently  vary  the  obligation  of  the  les- 
49ee.  If  a  new  well  or  wells  should  di- 
minish the  pressure  in  the  others,  the  pros- 
pect would  be  affected  unfavorably.  If  that 
result  should  not  follow,  the  prospect  might 
be  improved.  If  the  operations  should 
result  in  several  dry  wells,  the  situation 
would  be  again  changed.  In  each  contin- 
gency an  estimate  of  the  number  reason- 
ably necessary  would  be  varied.  If  it  be 
suggested  that,  in  case  the  probable  result 
cannot  be  foretold,  the  plaintiffs  have  no 
equity  to  be  preserved,  the  answer  is  that 
in  just  such  cases  equity  furnishes  the 
only  adequate  relief.  The  plaintiffs  had 
sufficient  faith  in  the  resources  of  the  land 
to  contract  for  its  development  and  encum- 
ber it  with  a  lease.  The  defendant  has  suf- 
ficient faith  to  agree  to  make  such  explora- 
tion and  operate  the  wells  for  the  benefit  of 
both  parties.  That  there  is  gas  to  be  uti- 
lized is  shown  by  the  test  well;  but  the 
defendant  now  refuses  to  go  further,  and, 
when  summoned  to  answer  for  its  default, 
stood  entirely  upon  its  supposed  legal 
rights,  claiming  that  it  was  justified  under 
the  contract  in  refusing  to  operate  or  pay 
for  the  one  well  or  to  drill  others.  The 
lease  provides  for  its  own  indefinite  ex- 
tension if  gas  is  found  in  paying  quanti- 
ties. Such  gas  has  been  found.  Can  the 
lessee  delay  work  and  defer  payment  in- 
definitely? It  has  pursued  and  is  pursuing 
active  operations  in  drilling  gas  wells  on 
adjacent  leases  with  varying  success,  and 
other  parties  are  also  drilling  wells  in  the 
same  vicinity  and  marketing  gas  there- 
from. The  effect  these  operations  may  have 
upon  this  lease  seems  not  to  affect  the  views 
or  conduct  of  the  defendant,  although  the 
migratory  character  of  oil  and  gas  is  well 
known  and  has  been  often  referred  to  in 
Judicial  decisions,  and  made  the  basis  of 
requirements  for  prompt  action.  The  right 
of  the  plaintiffs  to  reasonable  returns  from  j 
their  property  under  this  lease  is  disregard 
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ed,  and  no  promise  is  given  to  proceed.  In 
this  situation  the  remarks  of  the  Pennsyl* 
vania  supreme  court  in  Munroe  v.  Arm- 
strong, 96  Pa.  307,  is  pertinent,  viz.,  that 
the  lessee  is  "bound  to  operate  or  quit." 
While  the  terms  of  the  lease  referred  to 
in  that  case  were  different  from  the  one 
now  under  consideration,  in  view  of  the  ob- 
ligation of  the  parties  here,  as  interpreted 
by  the  court,  the  foregoing  language  seems 
applicable.  The  alternative  decree  provid- 
ed for  will,  I  fear,  be  found  difficult  to 
frame,  and  difficult  to  enforce,  and  may- 
only  serve  to  perpetuate  litigation.  It  is 
hoped,  however,  that  it  will  be  the  means 
of  administering  justice,  in  case  that  end 
is  not  reached  by  an  award  of  damages,^- 
which  seems  to  the /writer  improbable. 

Graves,  J.,  concurs  in  this  dissent* 
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S.  J.  GILMORE,  Appt., 

V. 

ROYAL    SALT    COMPANY, 
(84  Kan.  729,  116  Pac.  541.) 

Water  —  percolation  ~  pollution. 

1.  One  has  no  right  to  accumulate  upon 
his  own  land  refuse  matter  of  any  sort, 
whether  in  itself  offensive  Or  not,  by  which 
the  water  underlying  the  land  of  a  neigh- 
bor and  feeding  spring  thereon  is  so  ef- 
fected through  percolation  as  to  be  unfitted 
for  its  ordinary  use  or  harmful  to  vegeta- 
tion. 

Same  —  refuse  salt  —  deposit  on  land. 

2.  Proof  that  a  salt  mining  company  de- 
posited a  large  quantity  of  refuse  salt 
upon  its  land  in  such  manner  that,  by  the 
action  of  the  rain  upon  it,  the  water  under- 
lying an  adjacent  tract  was  impregnated 
with  salt  through  percolation,  so  as  to 
render  it  unfit  for  use  and  harmful  to  vege- 
tation, establishes  a  legal  wrong  against 
the  owner  of  such  tract. 

Injunction  —-  pollution  of  water. 

3.  Whether  in  such  caso  relief  may  bo 
had  by  injunction  depends  upon  the  equi- 
ties of  the  case,  in  view  of  the  practical 
consequences  of  the  wrong  and  the  means 
available  for  its  correction. 

(May  6,  1911.) 

Headnotes  by  Mason,  J. 

Note,  —  Underground  pollution  of  tra- 

ter. 

This  note  is  confined  strictly  to  under- 
ground pollution  of  water,  and  does  not 
include  cases  where  natural  streams  or 
wells  or  springs  are  polluted  by  impuri- 
ties reaching  them  by  flowing  over  the  sur- 
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A  PPEAL  by  plaintiff  from  a  judgment  of    more  v.  Richards,  7  H.  L.  Gas.  349,  29  It. 


A.  the  District  Court  for  Ellsworth  Coun 
ty  in  defendant's  favor  in  an  action  brought 
to  enjoin  pollution  of  percolating  waters 
by  defendant's  salt  plant  to  the  injury  of 
plaintiff's  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ira  E.  liloyd  and  N.  F.  Nonrse, 
for  appellant: 

Prior  to  the  year  1840,  there  was  no 
recognised  common  law  in  England  on  the 
subject  of  the  correlative  rights  in  perco- 
lating waters. 

Katz  T.  Walkinshaw,  64  L.R.A.  237,  and 
note,  141  Cal.  116,  99  Am.  St.  Rep.  35, 
74  Pac.  766,  70  Pac.  663;  Acton  v.  Blun- 
dell,  12  Mees.  &  W.  324,  13  L.  J.  Exch. 
N.  S.  289,  15  Mor.  Min.  Rep.  168;  Chase- 


J.  Exch.  N.  S.  81,  5  Jur.  N,  S.  873,  7 
Week.  Rep.  685,  7  Eng.  Rul.  Cas.  729;  Meek- 
er V.  East  Orange,  77  N.  J.  L.  623,  25 
L.R.A.(N.S.)  465,  134  Am.  St.  Rep.  798, 
74  Atl.  379;  Erickson  v.  Crookston  Water- 
works, Power  &  Light  Co.  100  Minn.  481, 
8  L.R.A.(N.S.)  1261,  111  N.  W.  391,  10 
A.  •&  £.  Ann.  Cas.  843. 

While  one  may  use  all  the  percolating 
waters  under  his  land,  he  has  no  right 
to  poison  and  pollute  the  same  to  the  in- 
jury of  his  neighbor. 

Chasemore  v.  Richards,  7  H.  L.  Cas.  349» 
29  L.  J.  Exch.  N.  S.  81,  5  Jur.  N.  S.  873, 
7  Week.  Rep.  685,  1  Eng.  Rul.  Cas.  758; 
Ballard  v.  Tomlinson,  L.  R.  29  Ch.  Div. 
115,  54  L.  J.  Ch.  N.  S.  454,  52  L.  T.  N.  S. 


face  or  by  any  other  outside  agencies. 
Consequently  those  cases  of  the  pollution 
of  streams  which  are  the  source  oi  munici- 
pal supply  are  excluded. 

In  Brown  &  Bros.  v.  Illius,  27  Conn.  84, 
71  Am.  Dec.  49,  a  distinction  is  made  be- 
tween filth  which  percolates  directly  into 
the  well  and  that  which  soaks  downward 
until  it  reaches  and  contaminates  the  stand- 
ing or  percolating  water  by  which  the  well 
is  supplied,  and  it  is  held  that  a  land- 
owner cannot  complain  because  his  neigh- 
bor places  noxious  matter  on  his  own  land, 
which  is  carried  by  the  rains  into  sub- 
terranean channels  and  by  them  into  his 
well,  thereby  destroying  it. 

So,  in  Dillon  v.  Acme  Oil  Co.  49  Hun, 
565,  2  K.  Y.  Supp.  289,  it  is  held  that  the 
contamination  of  a  well  by  oil  and  refuse 
from  a  refinery  near  by  is  not  actionable 
if  the  oil  reaches  the  wells  by  a  subter- 
ranean water  vein. 

And  in  Greenca«tle  v.  Hazelett,  23  Ind. 
186,  it  is  held  that  a  city  will  not  be  en- 
joined from  using  land  for  a  burial  ground 
because  of  an  allegation  by  an  adjoining 
owner  that  water  which  supplies  a  spring 
on  his  land  passes  beneath  the  surface  of 
the  proposed  burial  ground.  These  cases 
apply  the  principle  which  gives  to  the 
owner  of  the  land  whatever  is  found  below 
the  surface,  whether  rock  or  minerals  or 
earth  or  water,  and  that  he  may  dig  and 
apply  to  hid  own  use  whatever  he  finds 
there,  because  it  is  his  absolute  property. 

But  in  Beatrice  Gas  Co.  v.  Thomas,  41 
Xeb.  662,  43  Am.  St.  Rep.  711,  69  N.  W. 
1>2o,  where  a  gas  company  was  held  liable 
for  the  pollution  of  a  well  by  cesspool  per- 
colations, Irvine,  C,  after  an  explanatory 
review  of  authorities  came  to  the  conclu- 
sion that  the  distinction  made  in  Brown 
^  Bros.  V.  Illius,  supra,  and  like  cases  was 
not  well  founded,  and  that  one  who  col- 
lects injurious  or  offensive  matters  upon 
his  premises  which  by  percolation,  trans- 
mission through  subterranean  streams,  or 
otherwise,  pollutes  his  neighbors'  well,  is 
liable  for  the  damages  sustained. 

So,  in  Kinnaird  v.  Standard  Oil  Co.  89 
Ky.  468,  7  L.R.A.  451,  25  Am.  St.  Rep.  646, 
34  L.R.A.(N.S.) 


12  S.  W.  038,  it  is  held  that  the  owner  of 
oil  stored  in  large  quantities  near  a 
spring  of  water  cannot  resist  a  claim  for 
damage  to  the  spring  by  its  leakage  and 
pollution  of  the  underground  currents  of 
water  that  feed  the  spring,  because  he  did 
not  know  the  water  was  affected  by  it. 
"It  seems  to  us,"  says  the  court,  "that 
there  is  a  manifest  distinction  between  the 
right  of  the  owner  of  land  to  use  the  un- 
derground water  upon  it,  that  originates 
from  percolation  or  is  found  in  nidden 
veins,  and  the  right  to  contaminate  it  so 
as  to  injure  or  destroy  the  water  when 
passing  to  the  adjoining  land  of  his  neigh- 
bor. It  is  a  familiar  doctrine  that  one 
must  so  use  his  property  as  not  to  injure 
his  neighbor,  and  because  the  owner  has 
the  right  to  make  an  appropriation  of  all 
the  underground  water,  and  thus  prevent 
its  use  by  anol^er,  he  has  no  right  to  poi* 
son  it,  however  innocently,  or  to  contami- 
nate it,  so  that  when  it  reaches  his  neigh- 
bor's land  'it  is  in  such  condition  as  to  be 
unfit  for  use  either  by  man  or  beast." 

So,  in  Ballard  v.  Tomlinson,  L.  R.  29  Ch. 
Div.  115,  54  L.  J.  Ch.  N.  S.  454,  52  L.  T. 
N.  S.  942,  33  Week.  Rep.  533,  49  J.  P.  692, 
reversing  L.  R.  26  Ch.  Div.  194,  where  de- 
fendant turned  sewerage  into  a  well  on  his 
own  land,  and  the  filthy  waters  polluted 
his  neighbor's  well  by  contaminating  un- 
derground currents  supplying  it,  he  was 
held  liable  for  the  damliige. 

In  Collins  v.  Chartiers  Valley  Gas  Co. 
139  Pa.  Ill,  21  Atl.  147,  17  Mor.  Min. 
Rep.  383,  affirming  131  Pa.  143,  6  L.R.A. 
280,  17  Am.  St.  Rep  791,  18  Atl.  1012,  it 
is  held  that  one  boring  for  gas  is  liable 
for  injury  to  a  neighboring  well  by  negli- 
gently permitting  salt  water  to  mingle 
with  fresh- water  veins  supplying  the  well. 

So,  a  cesspool  will  not  be  permitted  to 
exist  in  such  a  situation  as  to  pollute  per- 
colating water  supplying  plaintiff's  well. 
Womersley  v.  Church,  17  L.  T.  N.  S.  190. 

And  one  is  liable  to  a  neighboring  pro- 
prietor for  causing  dirty  refuse  and  wash- 
ings from  a  paper  manufactory  to  mix 
with  underground  currents  and  thus  pol- 
lute a  natural  water  course.     Hodgkinson 
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942,  33  Week.  Rep.  633,  49  J.  P.  692;  Ry- 
lands  v.  Fletcher,  L.  R.  3  H.  L.  330,  37  L. 
J.  Exch.  N.  S.  161,  19  L.  T.  N.  S.  220,  L. 
R.  1  Exch.  265,  12  Jur.  N.  S.  603,  14  Week. 
Rep.  799,  1  Eng.  Rul.  Cas.  p.  235,  6  Mor. 
Min  Rep.  120;  Aldred's  Case,  9  Coke, 
57b.;  Wilson  y.  New  Bedford,  108  Mass.  261, 
11  Am.  Rep.  352;  Shipley  v.  Fifty 
Associates,  106  Mass.  194,  8  Am.  Rep. 
318;  Gorfaam  v.  Gross,  125  Mass.  232, 
28  Am.  Rep.  224;  Heeg  v.  Licht,  80  N.  Y. 
579,  36  Am.  Rep.  654,  11  Mor.  Min. 
Rep.  74;  Mairs  v.  Manhattan  Real  Estate 
Asso.  89  N.  Y.  408;  Drake  v.  Lady  Ensiey 
Coal,  I.  &  R.  Co.  102  Ala.  501,  24  L.R.A. 
64,  48  Am.  St.  Rep.  77,  14  So.  749;  Katz 
V.  Walkinshaw,  141  Cal.  116,  64  L.R.A. 
236,  99  Am.  St.  Rep.  35,  74  Pac.  766,  70 


Pac.  663;  Hill  v.  Standard  Min.  Co.  12 
Idaho,  223,  85  Pac.  907;  Payne  ▼.  Way- 
land,  131  Iowa,  659,  109  N.  W.  203;  Bar- 
clay V.  Abraham,  121  Iowa,  619,  64  L.R,A. 
255.  100  Am.  St.  Rep.  365,  96  N.  W.  1080; 
Burroughs  v.  Saterlee,  67  Iowa,  396,  66 
Am.  Rep.  350,  25  N.  W.  808;  Barrett  v. 
Mt.  Greenwood  Cemetery  Asso.  159  111. 
386,  31  L.R.A.  109,  50  Am.  St.  Rep.  168, 
42  N.  E.  891;  Laflin  ft  R.  Powder  Co.  v. 
Tearney,  131  111.  322,  7  L.R.A.  262,  19  Am. 
St.  Rep.  34,  23  N.  E..389;  Lowe  v.  Pros- 
pect Hill  Cemetery  Asso.  58  Neb.  94,  46 
L.R.A.  237,  78  N.  W.  488;  Beatrice  Gas  Co. 
V.  Thomas,  41  Neb.  662,  43  Am.  St.  Rep. 
711,  59  N.  W.  925;  Anheuser-Busch  Brew- 
ing  Asso.  V.  Peterson,  41  Neb.  897,  60  N. 
W.   673;    Barton   v.   Union   Cattle   Co.   28 


V.  Ennor,  4  Best  &  S.  228,  32  L.  J.  Q.  B. 
N.  S.  231,  9  Jur.  N.  S.  1152,  8  L.  T.  N.  S. 
451,   11   Week.   Rep.   775. 

And  where  a .  fountain  was  polluted  by 
contaminating  underground  veins  of  water 
supplying  it  by  a  deposit  of  noxious  sub- 
stances on  the  land  and  into  excavations 
in  the  earth,  the  gas  company  was  held 
liable.  Decatur  Gaslight  &  Coke  Co.  v. 
Howell,  92    111.   19. 

And  where  the  burial  of  the  dead  in  a 
proposed  cemetery  would  contaminate  the 
undercurrents  supplying  a  well,  and  thus 
pollute  the  water,  equity  will  g^ant  relief 
by  injunction.  Jung  v.  Neraz,  71  Tex. 
396,  9  S.  W.  344. 

So,  damages  are  recoverable  for  causing 
water  to  become  impure  by  burial  of  ani- 
mal so  near  spring  as  to  pollute  source  of 
supply.  Louisville  &  N.  R.  Co.  v.  Simpson, 
17  Ky.  L.  Rep.  989,  33  S.  W.  395. 

But  one  burying  a  carca«s  on  his  own 
land  is  not  liable  for  its  pollution  of  a 
neighbor's  spring,  unless  the  circumstances 
were  such  that  he  should,  as  a  person  of 
reasonable  prudence,  have  anticipated  that 
such  result  would  follow.  Long  v.  Louis- 
ville &  N.  R.  Co.  128  Ky.  26,  13  L.R.A. 
(N.S.)  1063,  107  S.  W.  203,  16  A.  &  E. 
Ann.  iCns.   673. 

In  the  following  cases  there  was  a  direct 
contamination  of  waters,  and  no  doubt 
seems  to  have  existed  that,  if  filth  was  so 
placed  or  kept  that  it  percolated  directly 
into  and  spoiled  a  well  or  spring,  it  gave 
a  cause  of  action.  Pottstown  Gas  Co.  v. 
Murphy,  39  Pa.  258;  Sherman  v.  Fall 
River  Iron   Works  Co.  6  Allen,  213. 

Thus  a  cesspoll  will  not  be  permitted 
to  exist  in  sucn  a  situation  as  to  spoil  a 
neighbor's  well  by  percolation.  Haugh's 
Appeal,  102  Pa.  42,  48  Am.  Rep.  193. 

And  where  waste  matter '  from  a  cess- 
pool percolated  through  the  soil  and  de- 
stroyed plaintifTs  well,  it  was  held  that 
allowing  filth  from  a  creamery  to  fiow,  by 
percolation  or  otherwise,  upon  premises  of 
an  adjoining  owner,  where  it  becomes 
thickened  at  the  top  and  of  a  grayish  or 
greenish  color  and  emits  a  stench,  may  be 
perpetually  enjoined.  Price  v.  Oakfleld 
34  L.R.A.(N.S.) 


Highland  Creamery   Co.    87    Wis.   536,   24 
L.R.A.  333,  58  N.  W.  1039. 

In  Anheuser-Busch  Brewing  Asso.  v.  Pet- 
erson, 41  Neb.  897,  60  N.  W.  373,  where  a 
large  quantity  of  ice  was  rendered  worth- 
less by  surface  water  percolating  into  the 
cellar  of  plaintiff's  ice  house  by  way  of  a 
privy  vault,  the  court  laid  down  the  rule 
that  if  filthy  matter  from  a  privy  or  the 
like  is  permitted  to  percolate  through  the 
soil  of  the  adjacent  premises,  and  befoul 
a  neighbor's  well  or  cellar,  such  fact 
amounts  to  a  nuisance,  and  is  actionable 
at  common   law. 

And  in  Wahle  v.  Reinbach,  76  HI.  325, 
the  possible  fouling  of  the  waters  of  a  well 
is  mentioned  as  one  of  the  grounds  for  en- 
joining the  construction  of  a  privy. 

So,  in  Miley  v.  A'Hearn,  13  Ky.  L.  Rep. 
834,  18  S.  W.  529,  it  is  held  that  an  in- 
junction will  lie  to  prevent  the  erection 
of  a  privy  10  feet  from  plaintiff's  well, 
where  injury  is  probable  and  threatening. 

But  where  the  evidence  fails  to  show 
that  complainant's  well  will  be  contami- 
nated by  the  construction  of  defendants' 
privy,  an  injunction  will  not  be  granted  on 
that  ground.  Iliff  v.  School  Directors,  45 
111.  App.  419. 

So,  in  Upjohn  v.  Board  t)f  Health,  46 
Mich.  542,  9  N.  W.  846,  an  injunction 
against  the  use  of  a  proposed  site  for 
burial  purposes,  on  the  ground  that  it  will 
pollute  plaintiff's  well,  was  denied,  it  ap- 
pearing that  complainants'  barnyard  was 
nearer  the  well,  and  more  likely  to  injure 
it,  than  the  burying  ground. 

And  in  Lytton  v.  Steward,  2  Tenn.  Ch. 
586,  the  court  refused  to  grant  an  injunc- 
tion restraining  the  draining  of  sewerage 
into  a  natural  crevice  or  sink,  where  there 
was  but  a  bare  possibility  that  complain- 
ants' springs  would  be  corrupted. 

Where  one  placed  a  pile  of  manure  so 
near  nis  neighbor's  well  as  to  render  its 
water  unfit  for  use,  an  action  was  held 
maintainable.  Woodward  v.  Aborn,  35  Me. 
271,  58  Am.  Dec.  699. 

So,  where  a  cellar  and  well  were  polluted 
by  filthy  water  percolating  or  filtering 
through  the  soil  irom  a  vault  containing 
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Neb.  350,  7  L.ILA.  457,  26  Am.  St.  Rep. 
340,  44  K.  W.  454;  Kinnaird  v.  Standard 
Oil  Co.  89  Ky.  468,  7  L.R.A.  451,  25  Am. 
St.  Rep.  545,  12  S.  W.  937;  Ottawa  Gas- 
light &  Coke  Co.  y.  Graham,  28  111.  74, 
81  Am.  Dec.  263;  Berger  v.  Minneapolis 
Gaslight  Co.  60  Minn.  296,  62  N.  W. 
336;  Wahle  v.  Reinbach,  76  111.  325; 
East  T.  Houston  &  T.  C.  R.  Co. 
—  Tex.  Civ.  App.  — ,  77  S.  W.  646;  Gagnon 
V.  French  Lick  Springs  Hotel  Co.  163  Ind. 
687,  68  L.R.A.  175,  72  N.  E.  849;  New  Al- 
bany A  S.  R.  Co.  V.  Peterson,  14  Ind.  112/ 
77  Am.  Dec.  60;  Greencastle  v.  Hazelett, 
23  Ind,  186;  Bassett  v.  Salisbury  Mfg. 
Co.  43  N.  H.  669,  82  Am.  Dec.  179;  Dex- 
ter  V.   Providence  Aqueduct   Co.   1   Story, 


387,  Fed.  Cas.  No.  3,864;  Pence  v.  Carney, 
58  W.  Va.  296,  6  L.R.A.(N.S.)  266,  112 
Am.  St.  Rep.  963,  52  S.  E.  702,  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  ;514;  3  Farnham, 
Waters,  2712;  Meeker  v.  Easf.  Orar^^t,  77 
N.  J.  L.  623,  25  L.R.A.CN.S.)  465,  134 
Am.  St.  Rep.  798,  74  Atl.  379;  P.  Ballan- 
tine  &  Sons  v.  Public  Service  Corp.  76  N, 
J.  L.  368,  70  Atl.  167;  Boban  v.  Port  Jer- 
vis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A. 
711,  25  N.  E.  240;  Brown  v.  Gold  Coin 
Min.  Co.  48  Or.  277,  86  Pac'  361;  Columbus 
&  H.  Coal  &  I.  Co.  V.  Tucker,  48  Ohio 
St.  41,  12  L.R.A.  577,  29  Am.  St.  Rep.  528, 
26  N.  E.  630;  Carson  v.  Hays,  39  Or.  97, 
65  Pac.  817;  Bowman  v.  Humphrey,  132 
Iowa,  234,  6  L.R.A.(N.S.)  1111,  109  N. 
W.  714,  11   A.  &  E.  Ann.  Cas.  131;   Hel- 


manure.  Ball  v.  Nye,  99  Mass.  582,  97 
Am.   Dec  56. 

And  a  proprietor  who,  by  excavating  on 
his  land,  lets  in  sea  water  and  thereby  pol- 
lutes by  percolation  his  neighbor's  well,  is 
liable  for  damages.  Mears  v.  Dole,  135 
Mass.   508. 

In  Ottawa  Gaslight  &  Coke  Co.  v. 
Graham,  28  111.  73,  81  Am.  Dec.  263, 
where  noxious  substatices  from  a  gas  works 
permeated  the  ground  and  found  their  way 
to  plaintiff's  well,  the  court  told  the  jury 
that^  if  such  substances  did  so  soak  into 
the  ground,  and  permeate,  and  pass  along 
and  through  the  earth,  mingling  with  the 
water  of  the  well,  and  did  thereby  render 
it  nauseous  to  the  taste  or  unfit  for  use, 
the  jury  should  render  a  verdict  for  the 
plaintiff.  This  branch  of  the  instructions 
was  held  to  be  proper,  and  no  question 
was  raised  as  to  the  right  of  recovery  if 
the  jury  believed  the  facts  existed  as  al- 
leged and  proved. 

So,  in  Hipkins  v.  Birmingham  &  S.  Gas- 
light Co.  5  Hurlst  k  N.  74,  29  L.  J.  Exch. 
N.  S.  169,  1  L.  T.  N.  S.  303,  8  Week.  Rep. 
182,  affirmed  on  appeal  in  6  Hurlst.  ft  N. 
250,  30  L.  J.  Exch.  N.  S.  60,  7  Jur.  N.  S. 
213,  9  Week.  Rep.  168,  and  in  Millington 
V.  Griffiths,  30  L.  T.  N.  S.  65,  the  gas  com- 
pany was  held  liable  for  the  pollution  of 
a  well,  under  a  statute  imposing  a  penalty 
of  £  200  for  permitting  reiuse  or  washings 
from  its  works  to  percolate  into  a  well. 

So,  the  company  was  held  liable  where 
crude  petroleum  escaped  from  its  tank, 
saturated  the  ground,  and  percolated  into 

f^laintiff's  well.  Berger  v.  Mmneapolis  Gas- 
ight  Co.  60  Minn.  296,  62  N.  W.  336. 

So,  where  tar  escaped  from  a  tank  into 
plaintiff's  well.  P.  Ballantine  &  Sons  v. 
Public  Service  Corp.  76  N.  J.  L.  358,  70 
Atl.   167. 

So,  where  water  of  a  well  was  spoiled 
by  escaping  gas.  Belvidere  Gaslight  ft  Fuel 
Co.  V.  Jackson,  81  111.  App.  424. 

So,  the  company  was  held  liable  where 
oil  was  brought  from  a  distance,  allowed 
to  escape  from  the  pipes  and  to  percolate 
through  the  lands  and  destroy  plaintifT's 
springs.  Hauck  v.  Tidewater  Pipe  Line  Co. 
34  L.R.A.(N.S.) 


153  Pa.  366,  20  L.ILA.  642,  34  Am.  St.  Rep. 
710,  26  Atl.  644. 

And  where  a  gas  company  permitted  oil 
and  grease  to  mingle  with  a  natural 
stream,  and  plaintiffs  well,  situated  100 
feet  therefrom,  was  polluted  by  percola- 
tion from  the  stream,  the  company  was 
held  liable  for  damages.  Haynor  v.  Ex- 
celsior Springs  Light,  P.  H.  ft  W.  Co.  129 
Mo.  App.  691,  108  S.  W.  580. 

And  where  refuse  and  noxious  substances 
from  a  gas  works  penetrated  sandy  soil 
and  percolated  into  a  well,  the  company 
was  held  liable.  Pensacola  Gas  Co,  v. 
Pebley,  25  Fla.  381,  5  So.  593. 

And  a  city  has  been  held  liable  for  dam- 
age to  a  well  by  erection  of  a  gas  reser- 
voir.    Shuter  v.  Philadelphia,  3  Phila.  228. 

What  precautions  a  landowner  must 
take  to  protect  his  well  from  filthy  perco- 
lations irom  his  neighbor's  lot  is  a  ques- 
tion for  the  jury.  Columbus  Gaslight  ft 
Coke  Co.  V.  Freeland,  12  Ohio  St.  392. 

In  Clark  v.  Lawrence,  59  N,  C.  (6  Jones, 
Eq.)  83,  78  Am.  Dec.  241,  although  the 
testimony  was  insufficient  to  satisfy  the 
court  that  a  certain  cemetery  was  a  nui- 
sance, and  an  issue  was  directed  to  be 
tried  in  the  superior  court  to  determine 
that  fact,  the  court  said,  "The  jurisdiction 
of  the  court  of  equity  to  restrain  by  an 
injunction  the  erection  or  continuance  of 
a  nuisance,  either  public  or  private,  which 
is  likely  to  produce  irreparable  mischief, 
is  well  established.  It  is  equally  well  set- 
tled that  ths  destruction  of,  or  injury  to, 
the  health  of  the  inhabitants  of  a  city 
or  town,  or  of  an  individual  and  his  fam- 
ily, is  deemed  a  mischief  of  an  irreparable 
character.  ...  In  cases  of  this  kind 
the  plaintiff  will  not  have  to  encounter  the 
difficulty  that  a  place  for  the  burial  of  the 
dead  within  the  limits  of  a  city  or  town, 
or  near  the  residence  of  a  private  person 
in  the  country,  is  considered  a  matter  of 
public  weal.  On  the  contrary  the  public 
sentiment  is  already,  or  is  becoming  to  be, 
in  favor  of  more  secluded  spot  where  we, 
like  the  Patriarch  of  old,  *may  bury  our 
dead  out  of  our  sight.'  Whenever,  then, 
it  can  be  clearly  proved  that  a  place  of 
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frich  V.  Oatonsville  Water  Co.  74  Md.  269, 
13  L.R.A.  117,  28  Am.  St.  Rep.  246,  22 
AtL  72;  Strobel  v.  Kerr  Salt  Co.  164  N. 
Y.  303,  51  L.R.A.  687,  79  Am.  St.  Rep. 
643,  58  N.  E.  142,  21  Mor.  Min.  Rep.  38; 
North  Point  Consol.  Irrig.  Co.  v.  Utah 
&  S.  L.  Canal  Co.  16  Utah,  246,  40  L.R.A. 
851,  67  Am.  St.  Rep.  607,  52  Pac.  168; 
H.  B.  Bowling  Co.  v.  Ruffner,  117  Tenn. 
180,  9  L.R.A.(N.S.)  923,  100  S.  W.  116, 
10  A.  &  E.  Ann.  Cas.  681;  Parker  v.  Amer- 
ican Woolen  Co.  195  Mass.  691,  10  L.R.A. 
(N.S.)  584,  81  N.  E.  468;  Cj^non  City  & 
C.  C.  R.  Co.  V.  Oxtoby,  45  Colo.  214,  100 
Pac.  1127;  Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  190,  100  Pac.  465;  MacNamara 
V.  Taft,  196  Mass.  697,  13  L.R.A.(N.S.) 
1044,  83  N.  E.  310. 

Mr.  T.  li.  Bond,  for  appellee: 

As  plaintiff  has  not  been  substantially 
damaged,  he  is  not  entitled  to  an  injunc- 
tion based  upon  a  claim  of  serious  injury. 

O'Reilly  v.  New  York  Elev.  R.  Co.  148 
N.  Y.  347,  31  L.R.A.  407,  42  N.  E.  1063. 

An  injunction,  being  the  strong  arm  of 
equity,  should  never  be  granted  except  in 
a  clear  case  of  irreparable  injury,  and  with 
a  full  conviction  on  the  part  of  the  court 
of  its  urgent  necessity. 

High,  Inj.  §  22;  Spangler  y.  Cleveland, 
43  Ohio  St.  526,  3  N.  E.  365;  Wahl  v. 
Methodist  Episcopal  Cemetery  Asso.  197 
Pa.  197,  46  Atl.  913;  Delaware,  L.  &  W. 
R.  Co.  V.  Centra!  Stock- Yard  &  Tran- 
sit Co.  45  N.  J.  Eq.  50,  6  L.R.A.  855,  17 
Atl.  146;  New  Castle  v.  Raney  (McClain 
V.  New  Castle)  130  Pa.  646,  6  L.R.A.  737, 
18  Atl.  1066;  Newark  Aqueduct  Board  v. 
Passaic,  46  N.  J.  Eq.  652,  20  Atl.  54,  22 
Atl.  55;  Kingsbury  y.  Flowers,  65  Ala. 
479,  39  Am.  Rep.  14;  Braasch  v.  Cemetery 
Asso.  69  Neb.  300,  95  N.  W.  646,  5  A.  &  E. 
Ann.  Cas.  132;  Powell  v.  Bentley  &  G. 
Furniture  Co.  34  W.  Ya.  804,  12  L.R,A. 
53,  12  S.  E.  1085 ;  Davis  v.  Atkins,  18  Ky. 
L.  Rep.  73,  35  S.  W.  271;  Hutchinson  v. 
Delano,  46  Kan.  345,  26  Pac.  740. 


The  court  oould  not  rightfully  grant  an 
injunction. 

High,  Inj.  808;  Newport  v.  Temescal 
Water  Co.  149  Gal.  631,  6  L.R.A.(N.S.) 
1098,  87  Pac.  372;  Andrus  v.  Berkshire 
Power  Co.  77  C.  C.  A.  248,  147  Fed.  76; 
Hardy  v.  First  Nat.  Bank,  46  Kan.  88, 
26  Pac.  423;  Bodwell  v.  Crawford,  26  Kan. 
292,  40   Am.   Rep.  306. 

If  the  fact  of  an  actionable  nuisance  ia 
established,  the  court  is  bound  to  compare 
consequences,  and  if  it  appears  doubtful 
whether  greater  injury  will  not  be  done  by- 
granting  than  withholding  the  injunction, 
it  is  the  duty  of  the  court  to  decline  to 
interfere. 

Demarest  v.  Hardham,  34  N.  J.  Eq.  469 ; 
High,  Inj.  §§  13  &  808;  Salem  Iron  Co.  v. 
Hyland,  74  Ohio  St.  160,  77  N.  E.  751; 
Lloyd  V.  Catlin  Coal  Co.  210  111.  460,  71 
N.  E.  335;  Doremus  v.  Paterson,  69  N.  J. 
Eq.  775,  61  Atl.  396;  Kansas  v.  Colorado, 
206  U.  S.  46,  51  L.  ed.  956,  27  Sup.  Ct. 
Rep.  655;  McCarthy  v.  Bunker  Hill  &  S. 
Min.  &  Concentrating  Co.  92  C.  C.  A.  259, 
164  Fed.  927;  Mountain  Copper  Co.  v.  Unit- 
ed States,  73  C.  C.  A.  621,  142  Fed.  625; 
Valparaiso  v.  Hagen,  153  Ind.  337,  48 
L.R.A.  707,  74  Am.  St.  Rep.  305,  54  N. 
E.    1062. 

The  owner  of  the  land  has  a  right  to  de- 
velop it  by  digging  for  coal,  iron,  gas,  oil, 
or  other  minerals;  and  if  in  the  progress 
of  this  development  an  injury  occurs  to 
the  owner  of  adjoining  land,  without  fault 
or  negligence  on  his  part,  an  action  for 
such  injury  cannot  be  maintained.* 

Hauck  V.  Tidewater  Pipe  Line  Co.  153  Pa. 
366,  20  L.R.A.  642,  34  Am.  St.  Rep.  710, 
26  Atl.  644;  Huckenstine's  Appeal,  70  Pa. 
102,  10  Am.  Rep.  699;  Upjohn  v.  Board  of 
Health,  46  Mich.  542,  9  N.  W.  845;  Roeth 
V.  Driscoll,  20  Conn.  533,  52  Am.  Dec.  352 ; 
Frazier  v.  Brown,  12  Ohio  St.  294;  Chat- 
field  V.  Wilson,  28  Vt.  49;  Barnard  v. 
Sherley,  135  Ind.  547,  24  L.R.A.  568,  41 
Am.  St.  Rep.  454,  34  N.  E.  600,  35  N.  E. 
117;  Barnard  v.  Shirley,  151  Ind.  160,  41 


sepulture  is  so  situated  that  the  burial  of 
the  dead  there  will  endanger  life  or  health, 
either  by  corrupting  the  surrounding  at- 
mosphere or  the  water  of  wells  or  springs, 
the  court  will  grant  its  injunctive  relief 
upon  the  ground  that  the  act  will  be  a  nui- 
sance of  a  kind  likely  to  produce  irrepar- 
able mischief  and  one  which  cannot  be 
adequately  redressed  by  an  action  at  law." 
And  equity  will  enjoin  as  a  private  nui- 
sance the  proposed  use  of  ground  for  a 
eemetery,  where  the  interring  of  dead 
bodies  would  probably  result  in  contami- 
nating the  waters  of  appellees*  wells  by 
-seepage  of  moisture  containing  disease 
^erms,  and  thus  endanger  the  health  and 
lives  of  appellees  and  their  families.  Lowe 
34  L.R.A.(N.S.) 


V.  Prospect .  Hill  Cemetery  Asso.  58  Neb. 
94,  46  L.R.A.  237,  78  N.  V.  488. 

But  an  injunction  to  restrain  a  cemetery 
company  from  burial  of  dead  bodies  in  a 
cemetery  on  the  ground  that  plaintiff's  well 
was  thereby  contaminated,  will  be  refused 
in  the  absence  of  proof  that  plaintiff's  well 
was  in  any  way  polluted.  Wahl  v.  Metho- 
dist Episcopal  Cemetery  Asso.  197  Pa.  197, 
46   Atl.   913. 

And  it  was  held  in  Kingsbury  y. 
Flowers,  65  Ala.  479,  39  Am.  Rep.  14, 
that  to  warrant  interfering  with  the  use  of 
a  burial  ground,  for  the  reason  that  perco- 
lations therefrom  polluted  plaintiff's  well, 
it  must  be  made  to  distinctly  appear  that 
such  is  the  fact.  J.  D.  C. 
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L.R.A.  737,  47  N.  E.  671;  Richmond  v. 
Test,  18  Ind.  App.  482,  48  N.  £.  810; 
Moore  y.  Berlin  Mills  Co.  74  N.  H.  305, 
11  L.RJk.(N.S.)  284,  124  Am.  St  Rep.  968, 
67  Ail.  678,  13  A.  &  E.  Ann.  Cas.  217; 
Miller  ▼.  Black  Rock  Springs  Improv.  Co. 
99  Va.  747,  86  Am.  St  Rep.  924,  40  S.  E. 
27;  Herriman  Irrig,  Co.  v.  Keel,  25  Utah, 
96,  60  Pac.  710;  Davis  v.  Spaulding,  167 
MtM.  431,  10  L.R.A.  102,  32  N.  E.  650; 
Phelps  y.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep. 
93;  Long  y.  Louisville  &  N.  R.  Co.  128  Ky. 
26,  13  L.RwA.(N.S.)  1063,  107  S.  W.  203, 
16  A.  ft  E.  Ann.  Cas.  673;  Ballacorkish 
Silver  Lead  ft  Copper  Min.  Co.  v.  Harrison, 
L.  R.  6  P.  C.  62,  43  L.  J.  P.  C.  N.  S.  19, 
29  L.  T.  N.  S.  658,  22  Week.  Rep.  227; 
Stoner  v.  Patten,  132  Ga.  178,  63  S.  E. 
897;  Atchison,  T.  ft  S.  F.  R.  Co.  v,  Arm- 
strong, 71  Kan.  366,  1  L.R.A.(N.S.)  113, 
114  Am.  St  Rep.  474,  80  Pac.  078;  Phil- 
lips y.  Laurence  Vitrified  Brick  &  Tile  Co. 
72  Kan.  643,  2  L.R.A.(N.S.)  92,  82  Pac. 
787. 

Th«  general  doctrine  in  respect  to  un- 
derground water  percolating  through  the 
tjoil  is  unquestionably  that  the  owner  of 
the  land  may  appropriate  it  to  any  use,  and 
in  any  amount,  without  reference  to  the 
effect  of  such  appropriation  upon  his  neigh- 
bor's land  or  supply  of  water. 

Emporia  v.  Soden,  25  Kan.  689,  37  Am. 
Rep.  266;  Jobling  v.  Tuttle,  76  Kan.  360, 
9  L.R.A.(K.S.)  960,  89  Pac.  699;  Wlieat- 
ley  v.  Baugh,  26  Pa.  628,  64  Am.  Dec. 
721,  13  Mdr.  Min.  Rep.  374;  Roath  v.  Dris- 
coll,  20  Conn.  633,  62  Am.  Dec.  352;  Green- 
leaf  v.  Francis,  18  Pick.  117;  Huber  v. 
Merkel,  117  Wis.  366,  62  L.R.A.  689,  98 
Am.  St  Rep.  933,  94  N.  W.   364. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

In  the  course  of  its  operations  in  mining 
rock  salt,  the  Royal  Salt  Company  deposit-* 
ed  -upon  its  own  land  a  quantity  of  refuse 
^t,  which  in  a  few  years  created  a  dump 
containing  about  40,000  tons.  S.  J.  Gil- 
more,  the  owner  of  an  adjacent  tract, 
claimM  that  the  rain  dissolved  a  part  of 
this  salt,  and  by  percolation  carried  it 
into  the  soil  of  his  land,  injuring  the  vege- 
tation and  imparting  a  saltish  taste  to  a 
number  of  springs.  He  asked  an  injunc- 
tion against  the  practice.  He  was  denied 
relief,  and   appeals. 

The  trial  court  found,  in  effect,  that  the 
consequences  stated  resulted  from  the 
maintenance  of  the  dump,  but  concluded 
that  the  plaintiff  was  not  entitled  to  an 
injunction,  upon  the.  specific  ground  that 
the  common  law  is  in  force  in  this  state, 
and  recognizes  no  correlative  rights  in  per- 
colating waters.  The  defendant  maintains 
H  L.R.A.4N.S.) 


I  that,  in  support  of  the  general  judgment, 
it  must  be  assumed  that  the  court  be- 
lieved that  the  plaintiff  suffered  no  sub- 
stantial injury,  or,  at  all  events,  none  for 
which  injunction  is  an  appropriate  reme- 
dy. We  think,  however,  that  the  fair  in- 
ference is  that,  because  of  the  view  taken 
of  the  proposition  stated,  no  other  matters 
were  decided.  Frequent  expression  has  been 
given  to  the  theory  that  percolating  water 
is  to  be  regarded  for  all  purposes  as  a  part 
of  the  containing  soil,  and  that  the  own- 
er of  the  land  has  the  absolute  right  to 
make  whatever  use  of  it  he  sees  fit,  without 
incurring  liability  to  anyone  thereby  in- 
jured. As  a  corollary  some  courts  have  held 
that  he  is  exempt  from  legal  responsibility, 
even  if  from  his  act  contamination  results 
to  the  undergound  water  upon  a  neigh- 
bor's premises.  The  decision  in  the  present 
case  appears  to  be  based  upon  this  view, 
and,  while  it  finds  some  support  in  the  au- 
thorities, we  feel  constrained  to  hold  that, 
whatever  may  be  the  rule  as  to  the  prin- 
cipal proposition,  the  application  made  ex-, 
tends  it  too  far.  The  tendency  away  from 
the  older,  or  what  is  called  the  "English" 
doctrine,  is  exhibited  in  the  two  series  of 
notes  terminating  in  that  to  Meeker  v. 
East  Orange,  in  25  L.R.A.(N.S.)  465,  and 
that  to  Hathorn  in  National  Carbonic  Gas 
Co.  in  128  Am.  St.  Rep.  680.  In  the  note 
in  23  L.R.A.{N.S.)  331,  it  is  said:  "While 
the  earlier  decisions  laid  down  the  general 
rule  of  absolute  right  in  percolating  waters, 
the  great  majority  of  the  recent  cases  have 
receded  from  that  view,  and  favor  of  the 
doctrine  of  confining  each  landowner  to 
a  reasonable  use  of  such  water."  In  Em- 
poria V.  Soden,  26  Kan.  588,  608,  37  Am. 
Rep.  265,  the  court  said  that  the  strong, 
if  not  the  principal,  reason  for  the  rule 
that  the  law  takes  no  cognizance  of  per- 
colating water  is  the  impossibility  of  prov- 
ing with  certainty  the  sources  of  supply, 
and  that  case  was  held  to  furnish  an  ex- 
ception to  or  limitation  on  the  doctrine. 

The  present  case,  however,  does  not  in- 
volve the  right  of  a  landowner  to  injure  a 
neighboring  owner  by  diminishing  the  sup- 
ply of  subterranean  water  by  either  a  rea- 
sonable or  an  unreasonable  use.  It  turns 
upon  his  right  to  cause  the  water  under 
his  neighbor's  land  to  be  impregnated  with 
a  harmful  substance.  Most  of  the  courts 
and  text-writers  recognize  this  to  be  a  mat- 
ter controlled  by  different  considerations, 
as  is  shown  by  these  quotations  and  the 
cases  cited  in  their  support:  "That  the 
courts  are  not  willing  to  adhere  to  the 
rule  that  a  landowner  may  make  such  use 
as  he  pleases  of  his  property,  regardless 
of  the  effect  on  the  subterranean  water, 
is  brought  into  prominent  relief  when  the 
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question  of  the  right  to  pollute  such  water 
is   raised.     Some  of   the   courts   are  yery 
willing  to  assert  that  a  landowner  may  ma- 
liciously deprive  his  neighbor  of  a  water 
supply  by  pumping  or  draining  it  away, 
but  at  the  same  time  they  assejt  that  he 
cannot   effect  such  deprivation   by  pollut- 
ing the  source  of  the  supply.    It  could  not 
for  a  moment  be  conceded  that  there  was  a 
right  to  pollute  the  water,   and  the  fact 
that  there  is  no  such  right  shows  that  the 
rights  with  respect  to  percolating  waters 
are  not  absolute,  but  correlative,  and  that 
each    landowner   must,    in    using   his   own 
property,  see  that  he  does  not  injure  his 
neighbor.     A   landowner   will  not  be   per- 
mitted   to   collect   upon   his   premises   in- 
jurious   or   offensive   material    in   a   place 
where  it  will  be  likely  to  find  its  way,  by 
the   action   of  percolating  water,   into  his 
neighbor's  well.     This  rule  applies  to  ref- 
use from  gas  works,  cesspools,  and  privy 
vaults,  and  manure  heaps.     An  injunction 
will  lie  to  prevent  such  injury."     3  Farn- 
.ham,  Waters,  §  945.     ''In  some  few  cases 
it  has  been  held  that,  as  a  landowner  has 
the  absolute  right  to  appropriate  the  water 
percolating  under  his  land,  he  is  not  liable 
for  contaminating  or  polluting  such  water 
in    the    reasonable    use   of    his    own    land, 
though  thereby  a  well  or  spring  upon  the 
land   of   a   neighboring   landowner    is   pol- 
luted or  contaminated.    Still,  since  one  who 
collects  filthy  or  offensive  matter  upon  his 
land  is  required  to  prevent  its  escape  there- 
from,  and  is  liable  in   damages  to  neigh- 
boring landowners  who  are  injured  by  the 
percolation  of  such  matter  through  the  soil, 
and  since  this  liability  does  not  depend  up- 
on negligence,  but  the  reasonable   precau- 
tions which  the  law.  requires  must  be  such 
precautions  as  will  effectually  exclude  the 
filth  from  the  neighbors*  land,   it  is  gen- 
erally held  that  a  landowner  is  liable  in 
damages,  if,  by  the  accumulation  of  filthy 
or    contaminating    matter    upon    his    own 
land,  he  contaminates  the  waters  percolat- 
ing therein  to  the  injury  of  a  neighboring 
landowner    whose    well   or    spring    sub^e- 
quenly  receives  the  percolating  waters  so 
contaminated,    and    injunctions    have   been 
granted    to    prevent   such    contamination." 
30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  319. 
^The  weight  of  authority  supports  the  rule 
that  a  person  who,  by  permitting  the  pol- 
lution of  his  own  soil  or  the  water  there- 
under, contaminates  his  neighbor's  well  or 
the  streams  under  the  neighbor's  land,  from 
which  water   is  appropriated,   is   liable  to 
the  latter  in  damages,  and  in  some  cases  the 
continuance  of  such  pollution  has  been  re- 
strained by  injimction."     16  A.  &*  E.  Ann. 
Cas.  676,  note.     "There  is  a  manifest  dis- 
tinction between  the  right  of  the  owner  of 
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land  to  use  the  underground  water  upon 
it  that  originates  from  percolation  or  is 
found  in  hidden  veins,  and  the  right  to  con- 
taminate it  so  as  to  injure  or  destroy  the 
water  when  passing  to  the  adjoining  land 
of  his  neighbor.  It  is  a  familiar  doctrine 
that  one  must  so  use  his  property  as  not 
to  injure  his  neighbor;  and,  because  the 
owner  has  the  right  to  make  an  appropria- 
tion of  all  the  underground  water,  and 
thus  prevent  its  use  by  another,  he  has 
no  right  to  poison  it,  however  innocently, 
or  to  contaminate  it,  .so  that  when  it 
reaches  his  ne^hbor's  land  it  is  in  such 
condition  as  to  be  unfit  for  use,  either 
by  man  or  beast."  Kinnaird  v.  Standard 
Oil  Co.  89  Ky.  468,  474,  7  L.R.A.  451,  25 
Am.  St.  Rep.  545,  12  S.  W.  937. 

We  regard  it  as  well  settled  by  the 
weight  of  authority,  and  in  accordance  with 
sound  reason,  that  one  has  no  right  to  de- 
posit upon  his  land  refuse  matter  of  any 
sort,  whether  in  itself  offensive  or  not,  by 
which  the  water  underlying  his  neighbor's 
land  may  be  so  affected  through  percola- 
tion as  to  be  unfitted  for  its  ordinary  use, 
or  injurious  to  vegetation. 

The  impregnation  of  a  spring  with  salt 
may  be  a  substantial  injury.  Collins  v. 
Chartiers  Valley  Gas  Co.  139  Pa.  Ill,  21 
Atl.  147,  17  Mor.  Min.  Rep.  383.  It  fol- 
lows that  the  evidence  and  the  findings 
tended  to  show  an  invasion  of  the  plain- 
tiff's rights  by  the  defendant. 

But  whether  the  resulting  injury  is  of 
such  nature,  in  view  of  the  means  available 
for  its  prevention,  as  to  require  a  remedy 
by  injunction,  is  a  matter  upon  which  the 
trial  court  does  not  appear  to  have  passed, 
and  could  not  well  have  passed,  after  deter- 
mining that  no  legal  wrong  had  been 
cgmmitted.  No  order  will  therefore  be  made 
at  this  time,  further  than  that  the  case 
be  again  tried,  applying  the  principles  here 
announced. 

The  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

All  the  Justices  concur. 


KBKTUCKY  COURT  OP  APPEALS. 

FIRST    NATIONAL    BANK    OF    ELIZA- 
BETHTOWN,  KENTUCKY,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY  FOR 
USE  OF  LOUISVILLE  SCHOOL  BOARD 
et  al. 

(143  Ky.  816,  137  S.  W.  518.) 

National  bank  —  escheat  of  land  — 
power  of  state. 

A  state  may  provide  for  the  escheat  of 


1911. 


FIRST  NAT.  BANK  v.  COMMONWEALTH. 


65 


land  taken  by  a  national  bank  to  secure  a 
debt,  after  it  haa  been  held  for  the  five 
years'  period  allowed  by  the  Federal  bank- 
ing law,  although  no  opportunity  haa  been 
found  to  dispose  of  it  at  a  fair  price. 

(May  25,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  Chancery  Branch, 
Mrat  Division,  for  JefTerson  County  in 
plaintiffa'  favor  escheating  certain  lands 
owned  by  the  appellant  bank.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.   Helm  &  Helm,  for  appellant: 

The  escheat  statute  of  Kentucky  is  in- 
applicable   to    national    banks. 

Com.  use  of  Louisville  School  Board  v. 
Chicago,  St;  L.  &  N.  O.  R.  Co.  124  Ky.  497, 
9  S.  W.  596;  Brown  v.  Maryland,  12  Wheat. 
439,   6    L.   ed.    685. 

The  enforcement  of  the  escheat  statute 
against  a  national  bank  would  seriously 
impair  the  efficiency  of  such  an  institution 
aa  a  Federal  agency,  and  would  therefore 
be  an  unconstitutional  interference  in  a 
matter  in  which  the  Federal  government 
alone  can  proceed. 

National  Bank  v.  Licking  Valley  Land  ii 
Min.  Co.  15  Ky.  L.  Rep.  211,  22  S.  W.  881; 
Union  Nat  Bank  v.  Matthews,  98  U.  S. 
«27,  25  L.  ed.  189;  Allen  v.  Carter,  119  Pa. 
192,  13  Atl.  70;  Mapes  v.  Scott,  94  111. 
384;  Wherry  v.  Hale,  77  Mo.  20;  Minne- 
apolis Threshing  Mach.  Co.  v.  Jones,  95 
Minn.  127,  103  N.  W.  1017;  Hennessy  v. 
St,  Paul,  54  Minn.  219,  55  N.  W.  1123; 
Merchants'  Nat.  Bank  v.  Hanson,  33  Minn. 
40,  53  Am.  Rep.  5,  21  N.  W.  849;  National 
Bank  ▼.  Whitney,  103  U.  S.  99,  26  L.  ed. 
443;  Fortier  v.  New  Orleans  Nat.  Bank, 
112  U.  8.  451,  28  L.  ed.  768,  5  Sup.  Ct. 
Rep.  234;  Lucas  County  v.  Jamison,  170 
Fed.  338;  Brown  v.  Schleier,  55  C.  C.  A. 
476,  118  Fed.  981;  Easton  v.  Iowa,  188  U. 
S.  220,  47  L.  ed.  452,  23  Sup.  Ct.  Rep.  288, 
12  Am«  Crim.  Rep.  522;  Farmers'  &  M.  Nat. 
Bank  ▼.  Dearing,  91  U.  S.  29,  23  L.  ed. 
196;  Osborn  ▼.  Bank  of  United  States,  9 
Wheat  738,  6  L.  ed.  204;  Davis  t.  Elmira 

Note.— An  extended  search  for  addition- 
al cases  adjudicating  the  question  whether 
a  state  has  the  right  to  escheat  land  held 
by  a  national  bank  confirms  the  statement 
that  FiEST  Nat.  Bank  v.  Coic.  is  one  of 
first  impression. 

The  decision  seems  to  be  correct.  There 
is  no  conflict  between  the  Federal  statutes 
and  Kentucky  law  with  reference  to  the  peri- 
od of  time  a  national  bank,  on  the  one 
hand,  and  all  corporations,  on  the  other, 
shall  be  allowed  to  hold  land  for  such  a 
purpose  as  it  was  held  for  in  the  case  at  bar. 
It  was  upon  this  fact  that  the  decision 
-was  made  to  turn. 
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Sav.  Bank,  161  U.  S.  275,  40  L.  ed.  700. 

16  Sup.  Ct  Rep.  502. 

Messrs.  James  C.  Poston,  Lawrence 
8.  Poston,  and  Wallace  A.  McKay,  for 

appellees: 

The  right  to  escheat  real  property  is  not 
a  visitorial  power,  but  is  the  exercise  of  9 
sovereign  right,  and  of  the  police  power  o^ 
the  state. 

1  Thomp.  Corp.  2d  ed.  §  475;  Noyes, 
Intercorporate  Relations,  §  409;  Com.'  use 
of  Louisville  School  Board  v.  Chicago,  St 
L.  &  N.  O.  R.  Co.  124  Ky.  497,  99  S.  W. 
596;  Lathrop  v.  Conmiercial  Bank,  8  Dana. 
114,  33  Am.  Dec.  481. 

The  laws  invoked  in  terms  seek  only  to 
escheat  land  not  necessary  or  proper  for 
carrying  on  its  legitimate  business,  thereby 
protecting  all  the  bank's  rights  as  a  gov- 
ernment agency. 

First  Nat.  Bank  y.  Kentucky,  9  Wall. 
353,  19  L.  ed.  701,  affirming  4  Bush,  98, 
96  Am.  Dec.  285;  Waite  v.  Dowley,  94  U.  S. 
527-534,  24  L.  ed.  181,  182;  McClellan 
V.  Chipman,  164  U.  S.  347,  41  L.  ed.  461, 

17  Sup.  Ct  Rep.  85;  1  Thomp.  Corp.  2d  ed. 
§  127;  Farmers'  &  M.  Nat.  Bank  v.  Deal- 
ing, 91  U.  S.  29,  23  L.  ed.  196. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  1908  by  the 
commonwealth,  for  the  use  of  the  Louisville 
school  board,  to  escheat  certain  lots  of  land 
in  the  city  of  Louisville  owned  by  the  ap- 
pellant bank  and  worth  some  $2,000.  The 
lower  court  granted  the  relief  sought,  and 
the  bank  appeals. 

Authority  to  maintain  an  action  like 
this  is  found  in  §  192  of  the  Constitution, 
reading:  "No  corporation  shall  engage  in 
business  other  than  that  expressly  author- 
ized by  its  charter,  or  the  law  under  which 
it  may  have  been  or  hereafter  may  be  or- 
ganized, nor  shall  it  hold  any  real  estate, 
except  such  as  may  be  proper  and  necessary 
for  carrying  on  its  legitimate  business,  for 
a  longer  period  than  five  years,  under  pen- 
alty of  escheat.''  And  §  567  of  the  Kentucky 
Statutes  (Russell's  Stat  §  2153),  read- 
ing: *'No  corporation  shall  engage  in  busi- 
ness other  than  that  expressly  authorized 
by  its  articles  of  incorporation  or  amend- 
ments thereto;  nor  shall  any  corporation, 
directly  or  indirectly,  engage  in  or  carry  on 
in  any  way  the  business  of  banking,  or  in- 
surance of  any  kind,  unless  it  has  become 
organized  under  the  laws  relating  to  bank- 
ing and  insurance;  nor  shall  any  corpora- 
tion hold  or  own  any  real  estate,  except 
such  as  may  be  necessary  and  proper  for 
carrying  on  its  legitimate  business,  for  a 
longer  period  than  five  years,  under  penalty 
of  escheat" 
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These  sections  have  been  fully  upheld  and 
construed  in  German  Ins.  Co.  y.  Com.  141 
Ky.  606,  133  S.  W.  793;  Louisville  School 
Board  v.  King,  127  Ky.  824,  15  L.R.A. 
(N.S.)  379,  107  S.  W.  247;  Com.  use  of 
Louisville  School  Board  v.  Chicago,  St. 
L.  A  N.  O.  R.  Co.  124  Ky.  497,  99  S.  W. 
696;  Com.  v.  Louisville  Property  Co.  139 
Ky.  689,  lai  S.  W.  399,  132  S.  W.  413; 
Com.  V.  Thomas,  140  Ky.  789,  131  S.  W. 
797,  and,  except  for  the  fact  that  the  ap- 
pellant is  a  national  bank,  there  would  be 
no  difficulty  in  affirming,  upon  the  author- 
ity of  the  cases  cited,  the  judgment  ap- 
pealed from.  But,  as  the  appellant  cor- 
poration is  a  national  bank,  and  the  record 
presents  questions  that  have  not  heretofore 
been  before  the  court,  we  will  carefully  con- 
sider the  argument  of  counsel  in  support  of 
the  proposition  that  the  state  cannot  es- 
cheat land  owned  by  a  national  banking 
corporation,  although  it  would  be  subject 
to  escheat  if  owned  and  held  by  any  other 
cbrporation. 

The  appellant  bank  is  located  in  Elizar 
bethtown,  Hardin  county,  Kentucky,  and 
the  real  estate  sought  to  be  escheated  is 
situated  in  Louisville,  Jefferson  county, 
Kentucky.  It  appears  that  in  1902  the  bank 
acquired  this  property  in  satisfaction  •f  a 
pre-existing  indebtedness,  and  that  at  all 
times  since  it  acquired  the  property  it  has 
been  anxious  to  dispose  of  it,  but  has  not 
done  so  because  a  purchaser  could  not  be 
found  who  would  pay  such  a  sum  as  would 
enable  the  bank  to  realize  a  fair  price  for 
the  property.  It  is  also  conceded  that  the 
acts  of  the  bank  relating  to  the  manner 
in  which  it  acquired  this  property,  and  the 
reason  it  is  holding  it,  have  been  reported 
from  time  to  time  to  national  bank  exam- 
iners and  the  Comptroller  of  the  Currency, 
all  of  whom  have  approved  the  action  of  the 
bank  in  holding  the  real  estate. 

In  §  6137  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  3460),  it  is  provided  that  "A  na- 
tional banking  association  may  purchase, 
hold,  and  convey  real  estate  for  the  follow- 
ing purposes,  and  for  no  others:  (1)  Such 
as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its 
business;  (2)  such  as  shall  be  mortgaged 
to  it  in  good  faith  by  way  of  security  for 
debts  previously  contracted;  (3)  such  as 
shall  be  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course 
of  its  dealings;  (4)  such  as  it  shall  pur- 
chase at  sales  under  judgments,  decrees,  or 
mortgages  held  by  the  association,  or  shall 
purchase  to  secure  debts  due  to  it.  But  no 
such  association  shall  hold  the  possession 
of  any  real  estate  under  mortgage,  or  the 
title  and  possession  of  any  real  estate  pur- 
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chased  to  secure  any  debts  due  to  it,  for  a 
longer  period  than  five  years." 

Upon  the  facts  and  the  Federal  law  re- 
lating to  national  banks,  it  is  contended 
that,  as  the  appellant  bank  is  an  agency  of 
the  Federal  government,  and  Congress  has 
provided  a  complete  system  of  laws  con- 
trolling and  regulating  the  creation  and  or- 
ganization of  national  banks,  the  manner  in 
which  they  shall  conduct  their  business,  and 
the  conditions  under  which  they  may  ac- 
quire and  hold  real  estate,  that  the  state 
has  no  authority  to  in  any  manner  inter- 
fere with  the  affairs  of  these  banks.  And 
so  the  state  laws  applicable  to  domestic  and 
other  corporations  are  wholly  inoperative 
as  to  these  institutions,  and  the  common- 
wealth is  without  power  to  limit  the  quan- 
tity of  real  estate  a  national  bank  may  own 
and  hold,  or  the  time  during  which  it  may 
own  and  hold  it,  or  to  escheat  land  owned 
and  held  in  violation 'of  the  laws  of  the 
commonwealth . 

It  may  be  conceded  at  the  outset  that 
the  state  is  without  authority  to  enact  laws, 
either  in  the  form  of  Constitution  or  statute, 
that  in  any  manner  conflict  with  the  national 
banking  act,  or  interfere  with  or  under- 
take to  regulate  or  control  the  business  that 
national  banks  are  authorized  by  the  Fed- 
eral statute  to  carry  on.  As  said  in  Davis 
V.  Elmira  Sav.  Bank,  161  U.  S.  276,  40 
L.  ed.  700,  16  Sup.  Ct.  Rep.  602:  "Nation- 
al banks  are  instrumentalities  ef  the  Fed- 
eral government,  created  for  a  public  pur- 
pose, and  as  such  necesarily  subject  to  the 
paramount  authority  of  the  United  States. 
It  follows  that  an  attempt  by  a  state  to 
define  their  duties  or  control  the  conduct 
of  their  affairs  is  absolutely  void,  wliere- 
ever  such  attempted  exercise  of  authority 
expressly  confiicts  with  the  laws  of  the 
United  States,  and  either  frustrates  the 
purpose  of  the  national  legislation,  or  im- 
pair9  the  efficiency  of  these  agencies  of  the 
Federal  government  to  discharge  the  duties 
for  the  performance  of  which  they  were 
created.  These  principles  are  axiomatic, 
and  are  sanctioned  by  the  repeated  adjudi- 
cations of  this  court." 

This  much  being  conceded,  it  is  mani- 
fest that  if  the  commonwealth  can  succeed 
in  this  action  it  must  be  upon  the  ground 
that,  in  the  escheat  of  this  property,  no  at- 
tempt is  made  to  conflict  with  the  laws  of 
the  United  States,  or  to  impair  the  efficiency 
of  the  bank,  or  control  the  conduct  of  its 
legitimate  business  as  a  banking  institu- 
tion. The  Federal  government  created  the 
national  banking  system,  and  reserves  to  it- 
self the  exclusive  right,  through  Federal 
legislation,  to  direct  and  control  its  con- 
duct; but  we  do  not  think  it  waa  intended 
by  Congress  to  confer  upon  these  tanks  the 
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power  to  own  and  hold  lands  in  such  a 
manner  as  to  violate  the  laws  of  the  state, 
when  to  so  own  and  hold  such  property 
would  not  contribute  anything  to  their 
efficiency  as  instrumentalities  of  the  Fed- 
eral government.  We  cannot  believe  that 
it  was  ccmtemplated  that  these  institutions 
might,  in  defiance  of  state  laws,  engage  in 
business  or  acquire  and  hold  property  that 
had  no  fair  or  legitimate  connection  with  or 
relation  to  the  business  of  banking.  In 
other  words,  our  opinion  is  that,  while  the 
state  cannot,  by  either  Constitution  or  leg- 
islation, directly  or  indirectly,  regulate  or 
eontrol  the  organization  or  conduct  of  na- 
tional banks,  so  as  to  interfere  with  the 
legitimate  business  for  which  they  were 
created,  its  laws  applicable  to  banks  and 
other  corporations  may  be  invoked  against 
national  banks  when  they  attempt  to  ex- 
ercise rights  or  do  things  outside  the  scope 
of  the  business  they  were  created  to  carry 
on,  and  that  are  not  essential  to  their  ex- 
istence or  efficiency.  We  think  that  when 
a  national  bank  exceeds  the  purpose  of  its 
creation,  and  goes  beyond  the  scope  of  its 
functions  as  a  national  banking  institution, 
that  the  estate  may  deal  with  such  of  its 
transactions  as  are  in  excess  of  the  author- 
ity conferred  by  Congress  and  in  violation  of 
the  laws  of  the  state,  as  it  would  deal  with 
the  business  or  property  of  any  other  bank- 
ing corporation. 

This  view  finds  support  in  the  Davis 
Case,  supra,  where  the  court  said:  "Noth- 
ing, of  course,  in  this  opinion  is  intended  .to 
deny  the  operation  of  general  and  undis- 
criminating  state  laws  on  the  contracts  of 
national  banks,  so  long  as  such  laws  do  not 
conflict  with  the  letter  or  the  general  ob- 
jects and  purposes  of  congressional  legisla- 
tion." Also  in  McClellan  v.  Chipman,  164 
V.  S.  347,  41  L.  ed.  461,  17  Sup.  Ct.  Rep. 
R5,  where  an  insolvent  debtor  conveyed  to 
a  national  bank  real  estate,  thereby  giving 
it  a  preference.  The  conveyance  was  as- 
sailed under  the  Massachusetts  statute  by 
other  creditors  as  a  preference.  The  bank 
resisted  the  right  of  the  other  creditors  to 
question  the  conveyance,  upon  the  ground 
that,  under  the  act  of  Congress,  national 
banks  were  entitled  to  take  conveyances  of 
real  estate  to  secure  pre-existing  debts, 
and  that  the  provisions  of  tthe  Massachu- 
setts statute  were  in  conflict  with  the  act 
of  Congress.  In  the  course  of  the  opinion, 
holding  that  the  state  law  was  not  in  con- 
flict with  the  act  of  Congress,  and  that  the 
other  creditors  had  a  right  to  share  in  the 
property  conveyed  to  the  bank,  the  court 
said: 

"National  banks  'are  subject  to  the  laws 
of  the  state,  and  are  governed  in  their  daily 
course  of  business  far  more  by  the  laws  of 
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the  state  than  of  the  nation.  AH  their 
contracts  are  governed  and  construed  bj 
state  laws.  Their  acquisition  and  transfer 
of  property,  their  right  to  collect  their 
debts,  and  their  liability  to  be  sued  for 
debts,  are  all  based  on  state  law.  It  is 
only  when  the  state  law  incapacitates  the 
banks  from  discharging  their  duties  to  the 
government  that  it  becomes  unconstitution- 
al.' .  .  .  Nor  is  there  anything  in  the 
statutes  of  the  state  of  Massachusetts  here 
considered  which  in  any  way  impairs  the 
efficiency  of  national  banks,  or  frustrates 
the  purpose  for  'which  they  were  created. 
No  function  of  such  banks  is  destroyed  or 
hampered  by  allowing  the  banks  to  exercise 
the  power  to  take  real  estate,  provided  only 
they  do  so  under  the  same  conditions  and 
restrictions  to  which  all  the  other  citizens 
of  the  state  are  subjected,  one  of  which 
limitations  arises  from  the  provisions  of 
the  state .  law  which,  in  case  of  insolvency, 
seeks  to  forbid  preferences  between  cred- 
itors. Of  course,  in  the  broadest  sense,  any 
limitation  by  a  state  on  the  making  of  eon- 
tracts  is  a  restraint  upon  the  power  of  a 
national  bank  within  the  state  to  make 
such  contracts;  but  the  question  which  we 
determine  is  whether  it  is  such  a  regula- 
tion as  violates  the  act  of  Congress.  As 
well  might  it  be  contended  that  any  eon- 
tract  made  by  a  national  bank  within  a 
state,  in  violation  of  the  state  laws  on  the 
subject  of  minority  or  coverture,  was  valid 
because  state  laws  were  in  conflict  with 
the  act  of  Congress,  or  impaired  the  power 
of  the  bank  to  perform  its  functions." 

Again,  in  First  Nat.  Bank  v.  Kentucky, 
0  Wall.  366,  19  L.  ed.  701,  it  is  said:  "The 
most  important  agents  of  the  Federal  gov- 
ernment are  its  officers;  but  no  one  will 
contend  that  when  a  man  becomes  an  offi- 
cer of  the  government  he  ceases  to  be  sub- 
ject to  the  laws  of  the  state.  The  principle 
we  are  discussing  has  its  limitation, — a 
limitation  growing  out  of  the  necessity  on 
which  the  principle  itself  is  founded.  That 
limitation  is  that  the  agencies  of  the  Fed- 
eral government  are  only  exempted  from 
state  legislation  so  far  as  that  legislation 
may  interfere  with  or  impair  their  effi- 
ciency in  performing  the  functions  by  which 
they  are  designed  to  serve  that  government. 
.  .  .  The  salary  of  a  Federal  officer  may 
not  be  taxed.  He  may  be  exempted  from 
any  personal  service  which  interferes  with 
the  discharge  of  his  official  duties,  because 
those  exemptions  are  essential  to  enable 
him  to  perform  those  duties.  But  he  is 
subject  to  ail  the  laws  of  the  state  which 
affect  his  family  or  social  relations  or 
his  property,  and  he  is  liable  to  punish- 
ment for  crime,  though  that  punishment 
be    imprisonment    or    death.      So,    of    the 
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banks.  They  are  subject  to  the  laws  of  the 
state,  and  are  governed  in  their  daily 
isourse  of  business  far  more  by  the  laws  of 
the  state  than  of  the  nation." 

It  is  not  contended,  and  could  not  well  be, 
that  the  property  sought  to  be  escheated 
was  proper  or  necessary  for  the  use  of  the 
bank  in  the  conduct  of  its  business,  or  that 
its  escheat  by  the  state  will  impair  the  effi- 
ciency of  the  bank.  Indeed,  the  case  for  the 
bank  is  put  entirely  upon  the  ground  that, 
as  the  national  banking  act  permits  na- 
tional banks  to  acquire  and  hold  real  estate, 
the  state  cannot  escheat  such  property,  al- 
though it  is  held  in  violation  of  the  laws 
of  the  state.  But,  as  we  have  seen,  national 
banks  are  not  altogether,  exempt  from  the 
operation  of  the  laws  of  the  state  in  which 
they  do  business.  They  are  amenable  to 
state  laws  to  the  same  extent  as  other  sim- 
ilar institutions,  if  such  laws  do  not  frus- 
trate the  object  of  their  creation,  impair 
their  effic'«?ncy,  or  discriminate  against 
them,  and  are  not  in  conflict  with  the  na- 
tional  banking  act.  But  beyond  this  the 
state  may  not  go,  as  the  state  has  no  power 
to  nullify  the  paramount  authority  of  Con- 
gress. In  this  connection  it  is  important 
to  notice  that  Congress  has  provided  that 
national  banks  shall  not  hold  real  estate 
acquired  under  mortgage,  or  to  secure  debts, 
for  a  longer  period  than  five  years,  there- 
by fixing  the  same  period  of  limitation 
as  is  fixed  in  the  Constitution  and  statute 
of  the  state  for  the  holding  of  such  prop- 
erty by  state  banks  and  other  corporations. 

We  do  not  regard  this  coincidence  as  a 
mere  accident.  We  think  both  the  Federal 
and  state  legislative  bodies  deliberately 
fixed  five  years  as  a  reasonable  time  in 
which  banks,  in  the  one  case,  and  all  cor- 
porations, in  the  other,  might  dispose  of 
real  estate  not  needed  in  the  conduct  of 
their  corporate  business.  This  Federal  leg- 
islation, placing  a  limitation  upon  the 
power  of  national  banks  to  hold  real  estate, 
indicates  that  it  was  not  the  policy  of  Con- 
gress to  permit  national  banks  to  hold  in- 
definitely land  acquired  in  the  conduct  of 
their  business.  The  act  of  Congress  protects 
national  banks  in  their  holding  of  real 
estate  for  five  years;  but  it  does  not  extend 
them  protection  beyond  that  time.  When 
the  five  years  expires,  the  protection  ex- 
tended by  Congress  ends,  and  then  these 
banks  hold  lands  acquired  as  those  involved 
in  this  controversy  were,  not  under  the 
act  of  Congress,  but  subject  to  the  laws  of 
the  state.  Therefore,  when  the  state  under 
authority  of  its  laws  seeks  to  escheat  real 
estate  owned  by  national  banks  for  a  longer 
period  than  five  years,  and  which  is  not 
necessary  to  enable  them  to  carry  on  their 
business,  the  banks  cannot  shelter  them- 
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selves  under  congressional  legislation,  or 
iave  themselves  from  the  operation  of  the 
state  laws  under  the  claim  that  their  hold- 
ings are  authorized  by  the  national  banking 
act.  If  Congress  had  deemed  it  essential  to 
the  welfare  and  prosperity  of  these  institu- 
tions that  they  should  be  allowed  to  hold 
land  acquired  in  satisfaction  of  debts  for  a 
longer  time  than  five  years,  it  would  have 
so  declared;  and  the  failure  to  do  so  is 
persuasive,  if  not  convincing,  evidence  that 
it  was  not  intended  to  confer  upon  national 
banks  the  right  to  hold  real  estate  for  a 
longer  time  than  the  period  fixed  in  the  act. 

It  is  suggested  by  counsel  for  appellant 
that,  as  the  period  of  five  years  provided 
in  the  Constitution  and  statute  during 
which  real  estate  held  by  corporations  shall 
not  be  subject  to  escheat  is  a  mere  arbitrary 
limitation,  the  state  might,  through  the 
same  agencies,  fix  the  period  at  three,  or 
even  two,  years,  and  so,  if  the  power  rests 
in  the  state  to  escheat  the  property  of  na- 
tional banks,  it  might  exert  this  power 
during  the  time  national  banks  were  au- 
thorized by  the  act  of  Congress  to  hold  real 
estate,  and  thus  nullify  the  congressional 
legislation.  We  do  not,  however,  deem  it 
relevant  in  the  consideration  of  the  case 
before  us  to  determine  whether  or  not  the 
state  would  have  authority  to  escheat  lands 
owned  by  national  banks  before  the  expi- 
ration of  five  years.  As  the  case  now 
stands,  we  are  well  satisfied  that  there  is  no 
conflict  between  the  state  and  Federal  l^is- 
lation  on  this  subject,  and  there  is  no  rea- 
son for  entering  into  the  discussion  of  a 
question  that  may  never  arise,  and  that  is 
certainly  not  presented  by  this  record. 

Wherefore  the  judgment  of  the  lower 
court  is  affirmed. 

Miller,  J.,  not  sitting. 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN 

V. 

ROBERT    CAMPBELL. 

(180  Mich.  108,  125  N.  W.  42.) 

Evidence  —  forgery  by  agent  —  failure 
to  return  money. 

1.  Testimony  of  a  client  that  money  de- 
livered to  his  attorney  for  investment  had 

Note,  ^^  Admiaaibilty  against  defendant 
of  doctunenta  or  articles  taken  from 
him. 

This  note  is  supplementary  to  notes  to 
State  V.  Edwards,  69  L.R.A.  467,  and  State 
V.  Fuller,  8  L.R.A.(N.S.)   762. 

As   to   incriminating   evidence   furnished 
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never  been  returned  is  admissible  in  evi- 
dence in  a  prosecution  against  the  attorney 
for  forgery  of  a  note  purporting  to  represent 
the  inTestment. 

Same  •»  forced  note  —  forcible  seizure 
«  admissibility. 

2.  A  forged  note  found  in  an  attorney's 
desk  when  it  was  being  searched  by  private 
indiTiduals  for  papers  belonging  to  his 
client  is  not  inadmissible  against  him  in 
A  prosecution  for  the  forgery,  as  violating 
his  constitutional  right  not  to  be  a  witness 
against  himself,  although  there  is  no  other 
evidence  of  the  corpus  delicti,  so  that  its 
use.  In  effect,  is  to  force  from  him  an  extra- 
judicial confession  thereof. 

Forgery  —  false  notes  —  deceiving  prin- 
cipal. 

3.  A  loan  agent  is  guilty  of  forgery  in 
signing  the  ndme  of  a  pretended  borrower 


to  a  note  for  the  purpose  of  deceiving  his 
client  into  the  belief  that  the  money  which 
had  been  furnished  him  had  been  lent  to  the 
person  who  signed. the  note. 

£v1dence  —  presumption  —  time  of  eze-  ' 
cution  of  forged  note. 

4.  The  presumption  that  a  note  was  exe- 
cuted on  the  day  of  its  date  arises  in  a 
prosecution  for  forging  it,  in  the  absence  of 
evidence  to  the  contrary. 

(March  6,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Circuit  Court  for  Jackson  Count/ 
convicting  him  of  forgery.    AfiSrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  B.  Barkworth  for  defend- 
ant. 


br  defendant  acting  under  compulsion,  see 
note  to  State   v.  Turner,  32  L.R.A.(N.S.) 
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Effect  of  illegality  of  taking. 

The  cases  decided  since  the  time  of  the 
note  in  8  L.R.A.(N.S.)  762,  seem  to  be  in 
accord  with  the  well-settled  doctrine  that 
the  admisBibility  in  evidence  against  a  de- 
fendant of  documents  and  articles  belong- 
ing to  him  IS  not  affected  by  the  fact  that 
they  were  illegally  taken  from  his  posses- 
sion, or  otherwise  unlawfully  obtained;  and 
even  if  documents  or  articles  are  taken 
irora  a  defendant  under  such  circumstances 
that  their  admission  in  evidence  against 
hhn  would  be  compelling  him  to  testify 
tfainst  himself,  only  tne  constitutional 
pririlege  against  self-crimination  will,  if  re- 
lied upon,  exclude  them,  and  they  are  not 
inadmissible  merely  on  account  of  the  il- 
legality in  obtaining  them. 

As  said  in  People  v.  L^  Doux,  155  Cal. 
535,  102  Pac.  517:  "The  courts,  upon  the 
noere  question  of  admitting  or  rejecting  evi- 
dence, will  not  take  cognizance  of  the  mode 
of  its  production,  unless  it  be  shown  that 
the  defendant  has  been  compelled  himself 
to  give  or  produce  it."  Thus,  letters  writ- 
tea  by  a  defendant  charged  with  murder 
are  admissible  in  evidence  against  him,  al- 
though obtained  by  an  officer  from  the  house 
where  defendant  had  resided,  without  war- 
rant or  authority  of  any  kind,  and  in  clear 
violation  of  the  constitutional  guaranty 
against  unreasonable  searches  and  seizures. 

So,  in  Imboden  v.  People,  40  Colo.  142, 
%  Pac  608,  the  court  said :  "It  is  the  gen- 
eral rule  that  when  papers  are  offered  in 
^ndenoe  the  court  can  take  no  notice  of 
how  they  were  obtained,  whether  legally  or 
illegally,  properly,  or  improperly;  nor  will 
It  form  a  collateral  issue  to  try  that  ques- 
tion." And  it  is  there  held  that  letters 
taken  from  the  private  files  of  a  defendant, 
without  his  permission,  by  one  having  ac- 
cess thereto,  and  delivered  by  the  latter  to 
the  prosecuting  attorney,  are  not  obtained 
in  violation  of  the  constitutional  provision 
^inst  unreasonable  searches  and  seizures, 
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and  are  not  inadmissible  in  evidence  against 
the  defendant  by  reason  of  their  having  been 
so  obtained,  or  on  the  ground  that  their  in- 
troduction would  violate  the  constitutional 
provision  against  compelling  one  to  testify 
against  himself  in  a  criminal  case. 

And  relevant  testimony  is  not  inadmis- 
sible against  the  defendant  merely  because 
obtained  under  an  irregular  and  void  search 
warrant,  where  there  is  no  attempt  to  com- 
pel him  to  testify  against  himself  or  to 
produce  his  private  papers  or  effects,  and 
the  court  will  not  stop  to  try  whether  the 
knowledge  of  officers  who  testify  was  gained 
by  a  trespass.  Ripper  v.  United  States,  101 
C.  C.  A.  162,  178  Fed.  24,  rehearing  denied 
in  103  C.  C.  A.  478,  179  Fed.  497. 

In  the  following  cases,  evidence  has  been 
held  admissible  against  a  defendant,  al- 
though obtained  by  an  illegal  search  and 
seizure,  either  without  a  warrant,  or  under 
an  irregular  or  illegal  warrant:  Hardesty 
V.  United  States,  91  C.  C.  A.  1,  164  Fed. 
420;  Hartman  v.  United  States,  94  C.  C.  A. 
124,  168  Fed.  30;  Rogers  v.  State,  4  Ga. 
App.  691,  62  S.  E.  96;  Tavlor  v.  State,  6 
Ga.  App.  237,  62  S.  E.  1048;  Cohen  v. 
State,  7  Ga.  App.  5,  65  S.  E.  1096;  State  v. 
Madison,  23  8.  D.  584,  122  N.  W.  647. 

And  an  incriminating  letter  written  by 
a  defendant  to  his  brother  is  admissible  in 
evidence  against  the  former,  although  it 
was  obtained  by  an  officer  from  defendant's 
effects  at  his  boarding  house,  without  n 
warrant.  People  v.  Trine,  164  Mich.  1,  129 
N.  W.  3. 

In  Glover  v.  State,  4  Ga.  App.  455,  61  S. 
E.  862,  the  court  said:  "Evidence  of  guilt 
which  a  defendant,  either  directly  or  indi- 
rectly, is  compelled  to  disclose  by  an  illegal 
seizure  and  search  of  his  person  under  an 
unlawful  arrest,  is  not  admissible  against 
him,  but  if  his  premises  or  belongings  arc 
searched  by  another,  although  without  a 
vestige  of  authority,  the  evidence  thus  dis- 
closed may  be  used  against  him.  The  cri- 
terion is,  who  furnished  or  produced  the 
evidence?" 

So,  where  officers,  either  with  or  with- 
out a  warrant,  go  to  a  place  of  business  and 
compel  the  proprietor,  against  his  protest, 
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MesBTS.  Albert  O.  Reece  aod  Frank  Ij. 
Blackman,  for  the  People: 

The  forged  note  found  in  defendant's 
desk  was  admissible  in  evidence. 

Adams  v.  New  York,  192  U.  S,  694,  48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  372;  Com.  v. 
Dana,  2  Met.  329;  Cluett  v.  Rosenthal, 
100  Mich.  193,  43  Am.  St.  Rep.  446,  68  N. 
W.  1009;  Legatt  v.  ToUerVey,  14  East,  302, 
12  Revised  Rep.  618;  Jordan  v.  Lewis,  14 
East,  306,  note;  Rex  v.  Crocker,  2  Leach, 
C.  L.  987,  Russ  A  R.  C.  C.  97,  2  Bos.  &  P. 
N.  R.  87 ;  Newberry  v.  Carpenter,  107  Mich. 
•667,  31  L.R.A.  163,  61  Am.  St.  Rep.  346, 
65  N.  W.  630;  Rosenthal  v.  Dickerman 
(Rosenthal  v.  Muskegon  Circuit  Judge)  98 
Mich.  208,  22  L.R.A.  693,  '39  Am.  St.  Rep. 
635,  67  N.  W.  112;  Siebert  v.  People,  143 


111.  671,  32  N.  E.  431;  State  v.  Slamon, 
73  Vt.  212,  87  Am.  St.  Rep.  711,  50  Atl. 
1097  16  Am.  Crim.  Rep.  686. 

Defendant  forged  the  note  with  intent 
to  injure  and  defraud. 

Phelps  V.  People  72  N.  Y.  371;  Continen- 
tal Nat.  Bank  v.  National  Bank,  50  N.  Y. 
676;  6  Am.  &  Eng.  Enc.  Law,  p.  619; 
Burdick  v.  Post,  12  Barb.  186;  United 
States  V.  Taintor,  11  Blatchf.  374,  Fed. 
Cas.  No.  16,428;  Fox  v.  People,  95  111.  71; 
State  V.   Kimball,   60  Me.   409. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  upon  an  in- 
formation charging  him  with  the  forgery 
of  a  note.     The  date  of  the -alleged  offense 


to  allow  them  to  enter  and  search  an  ad- 
jacent back  room,  where  they  find  hidden 
a  quantity  of  intoxicating  liquors,  the  evi- 
dence thus  obtained  is  admissible  in  a  pros- 
ecution against  such  proprietor  for  a  viola- 
tion of  a  municipal  ordinance  prohibiting 
the  keeping  on  hand  of  intoxicating  liquors 
for  the  purpose  of  unlawful  sale,  and  the 
use  of  such  evidence  is  not  a  violation  of 
either  the  unlawful  search  and  seizure 
clause  of  the  Constitution,  or  a  provision 
that  no  man  shall  be  compelled  to  furnish 
testimony  upon  which  to  convict  himself. 
Minor  v.  Atlanta,  7  Ga.  App.  817,  68  S.  E. 
314. 

And  on  a  prosecution  for  illegally  keeping 
in  stock  and  selling  cigarette  papers,  testi- 
mony of  a  witness  that  he  and  others  with 
him  got  certain  cigarette  papers  from  de- 
fendant's place  of  business,  and  brought 
them  to  court,  is  not  inadmissible  on  the 
ground  that  the  evidence  thus  obtained  is 
in  violation  of  the  constitutional  provision 
against  unreasonable  searches  and  seizures, 
.or  violative  of  the  constitutional  inhibition 
against  eompelling  a  party  in  a  criminal 
case  to  give  testimony  against  himself. 
Cohn  ▼.  State,  120  Tenn.  61,  17  L.R.A. 
(N.S.)  451,  109  S.  W.  1149,  15  A.  &  E.  Ann. 
Cas.  1201. 

So,  testimony  concerning  the  condition 
and  appearance  of  shoes  found  on  the  prem- 
ises of  one  charged  with  murder  is  not  ren- 
dered inadmissible  by  the  fact  that  the  of- 
ficer who  searched  the  premises  and  found 
the  shoes  had  no  search  warrant.  Pope  v. 
State,  —  Ala.  — -,  63  So.  292. 

And  the  liquors,  implements,  furniture, 
etc.,  found  l^  an  officer,  under  the  search 
and  seizure  provisions  of  the  Michigan  local 
option  law,  and  produced  by  him  on  a  trial 
in  the  prosecution  of  a  case  for  violation 
of  that  law,  together  with  his  testimony 
as  to  when  and  where  he  found  them,  are 
admissible  evidence,  whether  the  search  and 
seizure  proceedings  were  regular  and  valid 
or  not.  People  v.  Aldorfer,  164  Mich.  676, 
130  N.  W.  361. 

In  Stete  V.  Booker,  —  W.  Va.  — ,  69  S.  E. 
296,  holding  that  the  admission  in  evidence 
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of  a  letter  written  by  a  prisoner  and  inter- 
cepted in  the  hands  of  the  jail  keeper  was 
not  error,  the  court  said :  "The  act  of 
taking  the  letter  from  the  prisoner  and  us- 
ing it  as  evidence  against  him,  even  if  it 
had  been  incriminating,  would  not  have 
been  a  violation  of  the  constitutional  provi- 
sions against  unreasonable  search,  and 
against  compelling  one  in  a  criminal  case  to 
be  a  witness  against  himself,  as  is  so  in- 
sistently argued." 

And  a  letter  written  to  an  accomplice 
by  one  in  jail,  charged  with  grand  larceny, 
is  admissible  in  evidence  against  the  lat- 
ter, although  procured  by  strategy  and 
fraud.  People  V.  Warren,  12  Cal.  App.  730, 
108  Pac.   725. 

In  Smith  v.  State,  3  Ga.  App.  326,  59 
S.  E.  934,  holding  that  where  an  officer  law- 
fully arrested  defendant  for  an  illegal  sale 
of  intoxicating  liquor,  and  lawfully  seized 
the  liquor  being  sold,  such  liquor  is  admis- 
sible in  evidence  against  the  defendant,  and 
its  production  is  not  rompp]1«ng  the  defend- 
ant to  testify  against  himself,  the  court 
said:  ''Granting  that  the  sheriff  had 
seized  the  whisky  illegally,  its  production 
in  evidence  would  not  be  compelling  the  de- 
fendant to  give  evidence  tending  to  in- 
criminate himself,  even  though  the  seizure 
of  the  whisky  might  have  been  illegal.  It 
is  only  where  there  is  an  unlawful  search 
and  seizure  under  an  illegal  arrest,  and  the 
person  is  compelled  to  furnish  incriminating 
evidence  against  himself,  that  such  evidence 
is  not  admissible.*' 

And  in  Tooke  v.  State,  4  Ga.  App.  495,  61 
S.  E.  917,  a  prosecution  for  the  unlawful 
sale  of  liquor,  it  was  held  that  "evidence 
tending  to  incriminate  the  defendant  was 
admissible,  over  the  obiection  that  it  was 
procured  through  an  illegal  search  of  his 
house,  even  though  he  were  also  illegally 
arrested  at  the  time." 

Where  one  suspected  of  burglary,  and  ap- 
parently endeavoring  to  escape,  was  arrest- 
ed and  searched,  evidence  that  a  large 
pistol  and  other  incriminating  articles  were 
found  upon  him  is  not  inadmissible  against 
him  on  the  ground  that  he  is  thereby  com- 
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•B  eharged  in  the  information  was  January 
2,  1903.  The  proof  showed  that  the  paper 
produced  and  bearing  that  date  was  not 
seen  by  any  of  the  witnesses  until  it  was 
found  by  Judge  Parkinson,  a  former  part- 
ner of  the  defendant,  in  June  or  July,  1008. 
The  finding  of  the  paper  in  the  desk  of  the 
respondent  occurred  during  his  absence,  and 
when  his  desk  had  been  taken  apart  by  the 
direction  of  Judge  Parkinson  and  in  the 
presence  of  Mr.  Cobb,  who  at  that  time  was 
the  attorney  of  Pauline  Ragotzky.  Judge 
Parkinson  testified  the  purpose  of  the 
search  was  to  find  the  balance  of  Paliline 
Ragotzky's  papers.  He  also  testified  that 
he  then  supposed  he  might  have  a  personal 
interest  in  the  paper  himself,  because  of 
his    former    partnership    with    respondent. 


and  that  Pauline  Ragotzky  was  present, 
and  that  they  were  acting  for  her^  and  had 
no  knowledge  of  any  crime,  and  were  not 
seeking  evidence  of  a  crime.  No  evidence 
of  the  use  of  the  note  for  any  purpose  by  the 
defendant  was  offered,  except  %9  will  appear 
later.  For  some  years  prior  to  the  date  of 
the  alleged  offense,  the  respondent  had  been 
acting  for  Pauline  Ragotzky,  an  aged  Ger- 
man woman,  as  an  agent  for  the  loaning  of 
her  money.  About  the  date  averred  in  the 
infonpation  she  had  some  talk  with  him 
about  a  good  loan  in  Cheboygan  county  to 
a  Mr.  Dodge,  and  on  the  date  named  in  the 
information  she  drew  from  the  bank  $600 
and  gave  it  to  respondent.  He  then  gave 
her  the  name  and  address  of  Mr.  Dodge, 
the  alleged  maker  of  the  note.     Defendant 


pelled  to  furnish  evidence  tending  to  in- 
criminate himself.  Thompson  v.  State,  4 
0«.  App.  640,  62  S.  £.  00. 

And  a  defendant,  by  being  subjected  to 
physical  search  at  the  hands  of  police  of- 
ficers, while  detained  as  a  witness,  whereby 
incriminating  articles  are  found  upon  him 
and  used  as  evidence  against  him,  is  not 
compelled  to  testify  against  himself,  with- 
in the  meaning  of  the  constitutional  prohibi- 
tion,—especially  where  there  is  nothing  to 
indicate  that  the  .search  was  without  de- 
fendant's consent  or  acquiescence.  People 
▼.  Strollo,  101  N.  Y.  42,  83  N.  E.  573. 

Where  a  county  attorney  asked  a  defend- 
ant for  his  coat,  and  defendant  gave  it  to 
him,  without  any  objection  or  protest,  the 
ooat  and  testimony  regarding  human  blood 
stains  found  thereon  are  admissible  in  evi- 
dence, and  no  constitutional  right  of  defend- 
ant is  thereby  violated.  State  v.  Hassan, 
—  Iowa,  —,  128  N.  W.  060. 

And  a  defendant  cannot,  on  the  ground 
that  he  is  thereby  compelled  to  incriminate 
himself,  object  to  evidence  of  the  finding 
of  a  purse,  through  an  illegal  search  and 
seizure,  on  one  of  whom  he  is  alleged  to  be 
an  accomplice.  Jones  v.  State,  4  Ga.  App. 
741,  62  S.  E.  482. 

Prosecution  for  carrying  concealed  weapons. 

In  Smith  v.  State,  supra,  the  court  fur- 
ther said:  "Another  wide  distinction 
.  .  .  between  a  case  like  this  and  .  .  . 
«ome  other  cases,  like  carrying  concealed 
weapons,  is  to  be  found  in  the  fact  that 
the  evidence  is  not  necessarily  incrimi- 
nating. In  the  case  of  forcibly  taking  a 
pistol,  hitherto  concealed  on  the  person  of 
the  defendant,  violently  from  his  person, 
•everything  is  disclosed  which  is  necessary 
to  convict.  The  discovery  of  whisky  in 
the  dwelling  of  a  citizen,  although  the 
eearch  should  be  illegal,  does  not  afford 
complete  evidence  of  guilt  of  any  offense 
against  the  law.  On  Uie  contrary  its  pos- 
session would  be  presumed  to  be  legal  and 
proper,  unless  there  was  other  evidence 
which  showed  that  it  was  being  for  vio- 
lating the  law.'' 
34  L.R.A.(N.S.) 


And  so,  in  Jackson  v.  State,  7  Ga.  App. 
414,  66  S.  E.  082,  a  prosecution  for  carry- 
ing a  concealed  weapon,  the  court  said: 
''There  are  cases  in  which  incriminating 
evidence  secured  by  illegal  search  or  seiz- 
ure of  the  defendant's  person  or  property 
has  been  held  admissible;  but  in  each  of 
these  cases  the  evidence  thus  obtained  was 
some  fact  which  might  be  explained  by 
the  defendant.  The  circumstance  was  in 
the  nature  of  an  incriminatory  admission. 
In  the  cases  where  the  fact  disclosed  by  il- 
legal search  and  seizure  itself  establishes 
the  whole  case,  and  no  other  circumstance 
can  palliate  the  offense  or  relieve  the  guilt 
of  tne  defendant,  such  evidence  is  equiva- 
lent to  a  plenary  confession;  and  even  if 
admissible  upon  that  theory,  it  must  be 
shown  that  the  disclosure  was-  freely  and 
voluntarily  made.  The  difference  between 
evidence  which  has  the  effect  of  a  mere 
incriminatory  admission,  such  as  was 
passed  upon  in  Williams  v.  State,  100  Ga. 
515,  30  L.R.A.  260,  28  S.  E.  624,  and  a 
case  where  everything  is  disclosed  which 
is  necessary  to  convict,  is  pointed  out  in 
Smith  V.  State,  3  Ga.  App.  331,  50  S.  £. 
034." 

Thus,  where  one  is  illegally  arrested, 
merely  upon  suspicion  of  implication  in  an- 
other crime  and  without  a  warrant,  and 
while  under  such  arrest  is  forcibly  searched, 
and  by  this  search  the  fact  discovered  that 
he  is  carrying  a  pistol  concealed,  the  evi- 
dence so  obtained  is  illegal  and  inadmis- 
sible against  him  on  a  prosecution  for 
carrying  a  concealed  weapon, — being  in  vio- 
lation of  the  law  provided  that  no  person 
shall  be  compelled  to  give  testimony  tend- 
ing in  any  manner  to  incriminate  himself. 
Jackson  v.  State,  supra. 

And  to  the  same  effect  are  Hammock 
V.  State,  1  Ga.  App.  126,  58  S.  E.  66; 
Hughes  V.  State,  2  Ga.  App.  20,  58  S.  E. 
300;  Stewart  v.  State,  2  Ga.  App.  08,  58 
S.  E.  305;  Sherman  v.  State,  2  Ga.  App. 
686,  58  S.  E.  1122. 

In  Hammock  v.  State,  1  Ga.  App.  126, 
58  S.  E.  66,  the  court  said:  "Under  the 
Constitution,  persons  are  protected  against 
unlawful   searches   and   seizures,   and    also 
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told  her  it  was  to  be  a  loan  on  a  mortgage. 
From  that  time  on  respondent  paid  the 
interest  regularly  to  the  complainant,  ac- 
counting for  it  as  the  Dodge  loan.  She 
had  no  further  specific  conversation  with 
respondent  relative  to  it  until  the  spring 
of  1908,  when  she  went  to  him  and  asked 
him  about  it.  Her  version  of  that  con* 
▼creation  will  appear  later.  He  told  her 
that  there  was  a  note,  but  he  did  not  know 
where  it  was.  Complainant  never  saw  the 
note  until  she  saw  it  in  the  possession  of 
Mr.  Cobb  and  Judge  Parkinson  at  the  time 
before  mentioned. 

It  is  said  the  court  erred  in  permitting 
the  witness  Ragotzky  to  testify  that  the 
respondent  never  returned  the  $600  or 
any  part  thereof.    It  is  urged  it  would  have 


no  legal  effect  upon  the  question  of  the 
guilt  or  innocence  of  the  defendant,  but 
would  undoubtedly  prejudice  the  defend- 
ant's case  before  the  jury.  We  think  it  ad- 
missible as  bearing  upon  the  question  of 
the  intent  of  the  respondent  in  doing  what 
he  did. 

It  is  said  the  testimony  of  Judge  Parkin- 
son as  to  the  finding  of  the  instrument,  and 
its  offer  in  evidence,  constitute  error.  We 
quote  from  the  brief:  ''I  contend  that  the 
admission  of  this  testimony  contravened  the 
constitutional  provision  that  the  defend- 
ant shall  not  be  compelled  to  give  evidence 
against  himself.  The  language  of  the  Con- 
stitution is  as  follows:  *Sec.  32.  No  per> 
son  shall  be  compelled,  in  any  criminal  case^ 


against  being  compelled  to  give  testimony 
tending  in  any  manner  to  incriminate  them- 
selves. A  violation  of  the  former  right 
does  not  necessarily  render  evidence,  in- 
cidentally disclosed  thereby,  inadmissible; 
a  violation  of  the  latter  right  does.  When 
the  act  in  question  is  a  concurrent  viola* 
tion  of  both  rights,  the  person  is  none  the 
less  to  be  protected.  .  .  ^  After  giving 
recognition  to  the  limitations  imposed  by 
the  precedents,  we  hold  that  when  a  person 
is  subjected  to  an  illegal  arrest  accom- 
panied by  an  unlawful  search  of  his  per- 
son,  whereby  he  is  involuntarily  compelled 
to  disclose  evidence  of  a  crime,  which  in 
the  absence  of  his  volition  being  destroyed 
he  would  not  otherwise  have  disclosed,  the 
evidence  so  obtained  shall  not  be^  received 
against  him  on  a  prosecution  for  the 
crime." 

And  in  Hughes  v.  State,  2  Ga.  App.  29, 
68  S.  E.  390:  "In  the  case  of  concealed 
weapons  the  unlawful  search  and  seizure, 
if  it  discloses  anything,  affords  proof  of 
the  only  fact  necessary  to  constitute  a 
violation  of  the  law.  And  this  line  of 
distinction  between  cases  where  only  in- 
criminatory circumstances  are  developed, 
and  a  case  where  direct  evidence  of  abso- 
lute guilt  is  obtained,  is  recognized  in 
frequent  decisions." 

So,  on  a  prosecution  for  carrying  a  con- 
cealed weapon,  evidence  of  an  arrest  and 
search  of  defendant,  whereby  the  weapon 
is  discovered,  is  inadmissible  against  him, 
unless  the  state  shows  affirmatively  that 
the  arrest  was  legal.  Sherman  v.  State,  2 
Ga.  App.  148,  58  6.  £.  393.  The  court 
here  said:  "As  this  court  has  already 
held  in  the  case  of  Hughes  v.  State,  su- 
pra, 'evidence  of  gfuilt  which  the  defend- 
ant, either  directly  or  indirectly,  is  com- 
pelled to  disclose  by  an  unlawful  search 
and  seizure  of  his  person  under  an  illegal 
arrest,  is  not  admissible  in  a  criminal 
prosecution  against  the  person  thus  illegal- 
ly arrested.'" 

And  where  one,  not  under  arrest,  con- 
sented to  be  searched  for  certain  money 
demanded  of  him  which  he  claimed  not 
to  have,  but  attempted  to  conceal  some- 
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thing  in  his  hand  inside  his  overalls  and 
refused  to  Remove  that  hand  and  disclose 
its  contents,  whereupon  one  of  his  search- 
ers caught  hold  of  his  hand  and  jerked 
it  out,  disclosing  a  pistol,  the  evidence 
thus  obtained  of  his  carrying  a  concealed 
pistol    is    illegal    and    inadmissible    on    a 

Srosecution  therefor.  Davis  v.  Slate,  4 
^a.  App.  318,  61  S.  E.  404.  The  court 
said  that  this  case  clearly  comes  under  the 
rule  that  evidence  of  guilt  which  a  defend- 
ant, either  directly  or  indirectly,  is  com- 
pelled to  disclose,  is  not  admissible  in  a 
criminal  prosecution  against  him.        , 

But  where  defendant  was  unlavirfully  ar- 
rested as  a  suspected  disturber  of  a  church 
service,  but  not  searched,  and  a  friend  of 
his  suddenly  ran  up  behind  him  and  took 
from  his  pocket  a  pistol,  which  he  had  con- 
cealed, defendant  not  resisting  or  objecting^ 
evidence  of  such  fact  is  admissible  against 
him  on  a  prosecution  for  carrying  a  con- 
cealed weapon, — ^not  having  been  procured 
by  an  unlawful  seizure  and  search  of  his 
person,  whereby  he  was  involuntarily  com- 
pelled to  give  evidence  against  himself. 
Brookins  v.  State,  7  Ga.  App.  204,  66  S. 
E.   398. 

And  where  one,  while  interfering  with 
an  illegal  attempt  of  an  officer  to  arrest 
a  certain  kinsman  of  his,  disclosed  a  pistol 
in  his  pocket,  which  the  officer  took  there- 
from, evidence  of  such  facts  is  admissible 
against  such  person  upon  a  prosecution  for 
carrying  a  concealed  weapon,  and  he  is- 
not  thereby  compelled  to  incriminate  him- 
self. Croy  V.  State,  4  Ga.  App.  456,  61  S. 
E.  848.  The  court  here  said:  "This  court 
is  thoroughly  committed  to  the  proposition 
.  .  .  that  when,  by  an  unlawful  search 
and  seizure  under  an  illegal  arrest,  a  per- 
son is  compelled  by  an  officer  to  furnish 
incriminating  evidence  against  himself,, 
such  evidence  is  not  admissible  against 
him  in  a  criminal  prosecution,  but  we  have 
never  held,  nor  do  we  see  any  lawful  basia 
for  holding,  that  evidence  indicating  a  de- 
fendant's guilt  is  not  admissible  against 
him  simply  because  he  may  happen  to  have, 
been  the  victim  of  an  unlawful  arrest,  un- 
less the  evidence  was  obtained  against  hin» 
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to  be  a  witneas  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.'  A  similar  prpvi- 
lion  is  found  in  the  Constitution  of  the 
United  States.  ...  In  effect  this  rul- 
ing compelled  the  respondent  to  make, 
through  the  medium  of  his  papers,  an  ex- 
trajudicial confession  of  the  corpus  deliciu 
This  confession,  according  to  the  authori- 
ties both  in  Michigan  and  elsewhere,  would 
not,  without  corroboration,  prove  the  exist- 
ence of  the  body  of  the  offense.  It  certainly 
was  forced  from  him.  Its  effect  in  the  case 
is  that  of  a  confession." 

In  his  reply  brief  counsel  further  states 
his  position:  "I  conceded  in  my  former 
brief  that  the  paper  itself,  if  competent  in 
the  case,  would  not  be  rejected  because  of 


the  method  by  which  it  had  been  obtained, 
but  I  sought  to  distinguish  the  case  at  bar 
from  the  cases  in  which  this  rule  had  been 
enunciated.  Here  it  involves  the  *  corpus 
delicti,  which  depends  entirely  upon  the 
discovery  made  by  Judge  Parkinson  at  the 
time  the  alleged  violation  of  the  Constitu- 
tion occurred.  The  competency  of  the  note 
itself  depends  upon  the  testimony  of  the 
judge.  ...  I  further  contend  that  it 
would  have  been  irrelevant  and  incompe- 
tent in  advance  of  other  proof  of  the  corpus 
delicti,  and  its  reception  would  absolutely 
nullify  the  eonstituional  provision  protect- 
ing a  person  against  being  compelled  to  in- 
criminate himself.  This  is  the  crucial 
point,  the  illegal  search  and  seizure  being 
a  mere  incident  of  the  case.     There  is  vp 


solely  through  an  involuntary  disclosure 
on  his  part,  immediately  coerced  by  that 
arrest  and  the  destruction  of  his  ability  to 
keep  to  his  own  self  and  person  the  indicia 
of  guilt  which  he  otherwise  would  not  have 
divulged  or  disclosed." 

In  Warren  v.  State,  6  Ga.  App.  18,  64 
S.  E.  Ill,  the  court  said:  "Evidence  ob- 
tained by  the  illegal  seizure  and  search  of 
a  defendant's  person,  which  compels  him 
to  incriminate  himself,  is  inadmissible 
against  him.  But  incriminating  facts  dis- 
covered by  another  from  an  illegal  search 
of  the  property  or  premises  of  the  defend- 
ant are  admissible  against  him."  So, 
*Srhere  the  accused  was  illegally  arrested 
and  his  person  searched,  and  no  weapon 
was  found  thereon,  but  a  pistol  was  sub- 
sequently found  concealed  in  a  sack  which 
be  had  under  bis  arm  when  arrested,  and 
which,  prior  to  the  search  of  his  person, 
he  hflid  voluntarily  given  to  another  to 
keep  for  him,— evidence  of  this  fact  was 
admissible  against  him"  on  a  prosecution 
for  carrying  a  concealed  weapon. 

And  if  a  seizure  of  property,  as  directed 
in  and  authorized  by  a  possessory  warrant, 
results  in  the  disclosure  of  a  pistol  there- 
tofore concealed  upon  the  person  of  the 
defendant,  the  evidence  of  that  fact  is  not 
inadmissible  upon  the  ground  that  the  de- 
fendant has  been  compelled  to  criminate 
himself,  or  upon  the  ground  that  the  evi- 
dence of  the  defendant's  guilt  was  obtained 
^y  illegal  seizure  and  search.  Hill  v.  State, 
8  Ga.  App.  77,  68  S.  E.  614. 

So,  on  a  trial  of  an  indictment  for  carry- 
ing concealed  weapons,  evidence  is  admis- 
sible against  defendant  that  the  sheriff 
searched  him  and  found  the  weapons  while 
'defendant  was  in  his  custody  under  a  war- 
rant for  another  crime.  Dozier  v.  State, 
107  Ga.  708,  33  S.  E.  418. 

And  a  conviction  for  carrying  a  con- 
cealed weapon  is  sustained  where  defend- 
ant, having  been  lawfully  arrested,  was 
searched  at  the  guardhouse  and  a  pistol 
tofind  in  his  pocket.  French  v.  State,  94 
Ala.  93,  10  So.  553;  Sewell  v.  State,  90 
Ala.  183,   13  So.  555. 

Or  <m  proof  that  defendant,  arrested  by 
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an  officer  for  another  offense,  voluntarily 
surrendered  a  weapon  which  he  had  con- 
cealed on  his  person.  Terry  v.  State,  00 
Ala.  635,  8  So.  604;  Scott  v.  State,  94  Ala. 
80,  10  So.  505. 

And  in  Scott  v.  State,  113  Ala.  64,  21 
So.  425,  it  was  held  to  be  no  objection  to 
evidence  that  defendant  had  pistols  con- 
cealed about  his  person,  that  it  was  ob- 
tained in  an  unlawful  search  of  his  person 
under  an  unauthorized  arrest. 

A  defendant's  constitutional  right  not 
to  be  compelled  to  testify  against  himself 
is  not  violated  by  admitting  in  evidence 
against  him  the  shoes  which  he  wore  at 
the  time  he  was  arrested,  and  which  are 
shown  to  correspond  with  tracks  found 
near  the  scene  of  the  homicide  with  which 
he  is  charged.  State  v.  Jeffries,  210  Mo. 
302,  109  S.  W.  614,  14  A.  &  E.  Ann.  Cas. 
524. 

And  in  Younger  v.  State,  80  Neb.  201, 
114  N.  W.  170,  it  was  held  that  defend- 
ant's shoes  were  admissible  in  evidence, 
although  they  were  forcibly  taken  away 
from  him  against  his  consent.  The  court 
said:  "Where  matters  are  offered  in  evi- 
dence on  the  trial  of  a  cause  which  are 
pertinent  to  the  issue,  they  should  be  ad- 
mitted, and  the  court  will  not  take  notice 
how  they  were  obtained." 

One  charged  with  burglary  is  not  com- 
pelled to  furnish  evidence  against  himself, 
oy  the  action  of  the  sheriff  in  asking  him 
for  his  shoes,  and  in  taking  the  shoes  thus 
obtained  and  comparing  them  with  tracks 
found  near  the  scene  of  the  crime, — ^no 
coercion  or  intimidation  being  used  to , 
procure  the  shoes,  but  the  defendant,  hand- 
cuffed, simply  lifting  his  feet  and  allowing 
the  sheriff  to  take  off  the  shoes.  Thompson 
V.  State,  4  Ga.  App.  649,  62  S.  £.  09. 

And  in  Myers  v.  State,  97  Ga.  76,  25 
S.  E.  252,  holding  that  evidence  of  a  police 
officer  was  admissible,  that  he  had  taken 
a  pair  of  shoes  which  belonged  to  the  de- 
fendant and  compared  them  with  certain 
tracks  at  the  scene  of  a  homicide  with 
which  defendant  was  charged,  and  that 
such  tracks  were  similar  to  the  shoes,  the 
court  said:    "It  was  what  the  accused  wore 
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•evidence  in  the  case  tending  to  incriminate 
the  defendant,  save  as  is  disclosed  by  a 
forcible  exhibition  of  his  private  papers  and 
disclosifte  of  the  contents  of  his  desk,  made 
in  violation  of  both  provisions  of  the  Con- 
stitution, and  which  are  as  nearly  funda- 
mental in  our  system  of  jurisprudence  an 
any  principles  can  be.  I  know  of  no  case 
involving  the  precise  point  we  raise." 

We  have  already  called  attention  to  the 
testimony  in  relation  to  the  circumstances 
under  which  the  paper  was  obtained.  If 
the  paper  was  not  a  forgery,  it  belonged  to 
Pauline  Ragotzky.  If  it  was  a  forged  in- 
strument, §  11987,  3  Comp.  Laws,  author- 
izes the  issuance  of  a  warrant  to  search 
for  and  seize  it.  When  by  virtue  of  a 
search  warrant  the  forged  instrument  is 
found,  it  may  be  used  as  evidence,  §  11090. 
In  this  case,  while  no  search  warrant  wa.s 
used,  if  one  had  been  used,  it  cannot  be 
said  that  it  would  be  an  unreasonable 
search  and  seizure  within  the  meaning  of 
article  6,  §  26,  of  the  state  Constitution. 

In  Com.  V.  Dana,  2  Met.  329,  the  court 
said:  "The  possession  of  lottery  tickets, 
with  the  intent  to  sell  them,  was  a  viola- 
tion of  law.  The  defendant's  possession, 
therefore,  was  unlawful,  and  the  tickets 
were  liable  to  seizure  as  belonging  to  the 
corpus  delicti,  or  for  the  purpose  of  pre- 
venting any  further  violations  of  law. 
•    .    .    There  is  another  conclusive  answer 


to  all  these  questions.  Admitting  that  the 
lottery  tickets  and  materials  were  illegally 
seized,  still  this  is  no  legal  objection  to  the 
admission  of  them  ...  as  evidence  if 
they  were  pertinent  to  the  issue,  as  they 
unquestionably  were.  When  papers  are 
offered  in  evidence,  the  court  can  take  no 
notice  of  how  they  were  obtained,  whether 
lawfully  or  unlawfully,  nor  would  they  form 
a  collateral  issue  to  determine  that  ques- 
tion. This  point  was  decided  in  .  .  . 
Legatt  V.  Tollervey,  14  East,  302,  12  Re- 
vised Rep.  518."  In  Siebert  v.  People,  143 
III.  571,  32  N.  E.  431,  is  to  be  found  the 
following  language:  "Courts,  in  the  ad- 
ministration of  criminal  law,  are  not  ac- 
customed to  be  oversensitive  in  regard  to 
the  sources  from '  whhich  evidence  comes, 
and  will  avail  themselves  of  all  evidenct; 
that  is  competent  or  pertinent,  and  not 
subversive  of  some  constitutional  or  legal 
right.  In  Greenl.  Ev.  Redf.  ed.  §  254,  it 
is  said:  'Though  papers  and  other  sub- 
jects of  evidence  may  have  been  illegally 
taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  or  other- 
wise unlawfully  obtained,  there  is  no  valid 
objection  to  their  admissibility  if  they  arc 
pertinent  to  the  issue.  The  court  will  not- 
take  notice  how  they  are  obtained,  whether 
lawfully  or  unlawfully,  nor  will  it  form  an 
issue  to  determine  that  question.'" 
The  question  is  not  a  new  one  in  this 


that  witnessed  against  him,  and  not  any 
act  that  he  did  under  coercion.  He  was 
not  forced  to  make  any  track  or  to  put  his 
feet  into  any  track.  The  officer  simply  took 
from  him  the  article  in  his  possession 
which  afterwards  testified  against  him." 
So,  in  Thornton  v.  State,  117  Wis.  338, 
98  Am.  St.  Rep.  924,  93  N.  W.  1107,  where 
defendant's  shoe  was  taken  after  his  ar- 
rest, and  compared  with  tracks  in  the  snow 
at  the  place  of  an  tilleged  assault  with 
which  he  was  charged,  with  which  tracks 
the  shoe  was  claimed  to  correspond,  the 
court  said:  "We  are  satisfied  that  the  re- 
quired surrender  of  defendant's  shoe  did 
not  constitute  any  unreasonable  seai'ch  or 
seizure,  and  that  the  form  and  outlines  of 
one's  shoe  are  not  so  naturally  secret 
that  the  enforcing  opportunity  to  observe 
them  requires  of  the  accused  a  disclpsure 
of  a  fact  which  he  has  any  ri<;ht  to  with- 
hold, so  as  to  con$>ititute  any  infringement 
of  the  constitutional  command  that  he  be 
not  compelled  to  be  a  witness  against  him- 
self." 

Miscellaneous. 

Where  a  confession  and  admissions  of  de- 
fendant have  been  properly  admitted  in 
evidence,  a  coat  and  handkerchief  found  by 
the  sheriff  at  a  pIsCce  to  which  the  defend- 
ant directed  him  are  admissible.  State  v. 
Vey,  21  S.  D.  612,  114  N.  W.  719. 

And  testimony  that  a  defendant  charged 
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with  murder  told  witness  where  his  clothes 
were,  upon  the  promise  that  the  witness 
would  get  them  and  burn  them  up,  is  ad- 
missible against  defendant,  where  the 
bloody  clothes  were  found  at  the  place 
where  he  said  he  concealed  them,  and  were 
produced  at  the  trial.  Goolsby  v.  State, 
133  Ga.  427,  66  S.  E.  159. 

An  incriminating  letter  written  by  de- 
fendant while  in  jail,  addressed  to  his 
father  and  mother,  and  delivered  unsealed 
to  the  sheriff  for  mailing,  is  not  inadmis- 
sible in  evidence  on  the  ground  that  the 
defendant  is  thereby  compelled  to  give  evi- 
dence against  himself  in  violation  of  the 
constitutional  inhibition.  State  v.  Vey, 
supra.  The  court  said:  "Papers  and  other 
articles  voluntarily  produced  by  the  ac- 
cused, or  taken  from  his  room  in  his  ab- 
sence and  without  his  knowledge,  may  be 
put  in  evidence  against  him  without  vio- 
lating his  constitutional  rights,  as  he  is 
not  thereby  compelled  to  give  evidence 
against  himself." 

And  an  unsealed  and  uninclosed  letter, 
written  by  a  defendant  to  his  wife,  given 
to  an  officer  to  carry  to  the  wife,  and  at 
the  officer's  request  returned  to  him  by  the 
wife  after  she  had  read  it,  is  not  inad- 
missible against  the  defendant  on  the 
ground  either  that  it  is  a  privileged  com- 
munication between  husband  and  wife,  br 
that  its  introduction  would  violate  a  con- 
stitutional provision  rendering  the  wife  in- 
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state.  In  Cluett  v.  RoBenthal,  100  Mich. 
193,  43  Am.  St.  Rep.  446,  58  N.  W.  1009, 
the  same  principle  was  Involved.  Justice 
Montgomery,  speaking  for  the  court,  said: 
"It  is  not  the  policy  of  the  courts,  nor  is 
it  practicable,  to  pause  in  the  trial  of  a 
cause  and  open  up  a  collateral  inquiry  upon 
the  question  of  whether  a  wrong  has  been 
committed  in  obtaining  the  information 
which  a  witness  possesses.  The  cases  have 
f^ne  to  great  length  upon  this  subject.  In 
Legatt  V.  Tollervey,  supra,  it  was  held  that, 
upon  the  offer  to  prove  at  the  trial  of  n 
cause,  the  original  record  of  an  indictment 
and  acquittal,  or  a  true  copy  thereof,  such 
evidence  must  be  received,  though  there 
was  no  order  of  court  or  fiat  of  the  attor- 
ney general  allowing  the  plaintiiT  a  copy 
of  such  record,  and  though  the  officer  who, 
without  such  authority,  produced  the  record, 
or  ^ave  a  copy  of  it  to  the  party,  is  answer- 
able for  contempt  of  court  in  so  doing. 
Tliis  has  become  a  leading  case,  and  :s  cited 
in  1  Greenl.  £v.  §  254a,  in  support  of  the 
doctrine  of  the  text  that,  though  papers 
and  other  subjects  of  evidence  may  have 
been  illegally  taken  from  the  possession  of 
the  party  against  whom  they  are  offered, 
or  otherwise  unlawfully  obtained,  this  is  no 
valid  objection  to  their  admissibility  if  they 
are  pertinent  to  the  issue;  that  the  court 
will  not  take  notice  how  they  were  obtained, 
whether   lawfully   or  unlawfully,   nor   will 


it  frame  an  issue  to  determine  that  ques- 
tion. The  doctrine  is  also  fully  supported 
by  State  v.  Mathers,  64  Vt.  101,  15  L.R.A. 
268,  33  Am.  St.  Rep.  921,  23  Atl.  590; 
Com.  v.  Dana,  2  Met.  329;  Com.  v.  Tib- 
betts,  157  Mass.  519,  32  N.  E.  910." 

Error  is  assigned  upon  the  refusal  of 
the  court  to  grant  a  new  trial,  in  which  ho 
stated  his  reasons  at  great  length.  We 
shall  not  refer  to  these  assignments,  ex- 
cept to  say  that  they  have  been  carefully 
considered,  and  we  think  are  decided  by 
what  we  shall  say  in  those  assignments  of 
error  which  we  discuss.  The  court  was  re- 
quested to  give  the  following:  "Third,  1 
charge  you  that  the  offense  of  forgery  is  the 
fraudulent  intent  with  which  the  paper  was 
made,  and  you  must  be  able  to  find  from  the 
evidence  that  it  was  made  with  the  expecta- 
tion and  intention  that  some  person  should 
be  defrauded  thereby,  and  in  this  connec- 
tion I  charge  you  that  the  meaning  of  'de- 
fraud* is  not  equivalent  to  'deceive,'  and 
that  it  is  not  sufficient  that  the  paper  was 
made  with  intent  to  deceive  any  person,  but 
that  it  must  have  been  made  with  intent 
to  prejudice  the  rights  of  some  person,  and 
you  must  agree  upon  the  person  whose* 
rights  were  intended  to  be  prejudiced."  He 
declined  to  do  so,  and  charged  the  jury  as 
follows:  "If  the  respondent's  intention  in 
making  the  note  was  to  deceive  ^liss 
Ragotzky,  if  she  demanded  evidence  of  the 


competent  to  testify  against  her  husband 
in  a  criminal  case.  People  v.  Swaile,  12 
Cal.  App.  192,  107  Pac.  134.  The  court 
said:  'If  it  be  conceded  thnt  the  letter 
was  illegally  obtained,  this  would  not  oper- 
ate to  exclude  it  from  evidence  on  the 
ground  that  it  was  a  privileged  communi- 
cation or  that  the  evidence  was  self-crimi- 
nating. Though  papers  and  other  sub- 
jects of  evidence  may  have  been  illegally 
taken  from  the  possession  of  the  party 
a<7ainst  whom  they  are  offered,  or  other- 
wise unlawfully  obtained,  this  is  no  valid 
objection  to  their  admissibility  if  they  are 
pertinent  to   the  issue." 

So,  in  State  v.  Sharpless,  212  Mo.  176, 
111  S.  W.  69,  it  is  held  that  papers  taken 
from  the  possession  of  one  accused  of  for 
gery,  after  his  arrest,  are  admissible  in 
evidence  against^ him,  although  obtained  in 
unlawful  search  and  seizure,  and  their  ad- 
mission is  not  a  violation  of  the  consti- 
tutional provision  against  compelling  one 
to  testify  against  himself  in  a  criminal 
case. 

Books  of  account  of  an  involuntary 
bankrupt,  of  which  a  receiver  has  taken 
possession,  are  admissible  in  evidence 
against  such  bankrupt  on  a  prosecution  for 
conspiracy  to  conceal  assets.  Kerrch  v. 
United  States,  96  C.  C.  A.  258,  171  Fed. 
366,  writ  of  certiorari  denied  in  215  U.  S. 
602,  54  L.  ed.  344,  30  Sup.  Ct.  Rep.  402. 

B^t  on  a  prosecution  against  a  private 
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banker  for  receiving  money  on  deposit  when 
he  was  insolvent,  the  schedules  filed  bv  him 
in  involuntary  bankruptcy  proceedings  are 
inadmissible  in  evidence  against  him,  on 
the  ground  that  their  admission  would 
compel  him  to  be  a  witness  against  him- 
self. State  V.  Drew,  110  Minn.  247,  136 
Am.  St.  Rep.  491,   124  N.  W.   1091. 

Where  a  defendant  goes  upon  the  stand 
voluntarily  as  a  witness  in  his  own  be- 
half, and  during  his  examination  is  shown 
a  letter  by  his  attorney  and  asked  in  re- 
gard to  the  signature  thereto,  his  consti- 
tutional privilege  in  regard  to  giving  evi- 
dence against  himself  is  not  invalid  by 
the  court's  directing  him  to  hand  the  let- 
ter to  the  commonwealth's  counsel,  and 
the  latter's  interrogating  him  in  regard 
thereto  and  bringing  out  incriminating 
facts.  Com.  v.  Swartz,  40  Pa.  Super.  Ct. 
370. 

In  State  v.  Burns,  19  Wash.  52,  52  Pac. 
316,  the  court  said:  "It  is  contended  that 
there  was  error  in  allowing  certain  money 
to  be  put  in  evidence,  alleged  to  have  been 
taken  from  the  person  of  the  defendant 
when  he  was  arrested,  as  there  was  noth- 
ing to  identify  it  as  having  been  any  part 
of  the  money  taken  from  the  defendant. 
We  think,  however,  it  was  competent  to 
show  that  he  had  money  when  arrested; 
its  weight  as  a  circumstance  tending  to 
show  guilt  was  a  matter  for  the  jurv  to 
consider."  A.   O.   W. 
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loan,  and  lead  her  to  believe  that  he  had 
made  the  loan  and  that  the  note  was  evidence 
of  it,  and  to  cover  up  and  conceal  his  false 
representations  in  getting  the  money  and 
his  use  of  it,  if  he  used  it,  and  his  failure 
to  make  the  loan,  then  the  note  was  a 
forgery  and  with  intent  to  defraud,  and  the 
respondent  may  be  found  guilty  of  forgery, 
provided  you  find  from  the  evidence  all  of 
the  essential  facts  I  have  mentioned  estab- 
lished, beyond  a  reasonable  doubt.  .  .  . 
Now,  intent,  gentlemen  of  the  jury,  is  a 
secret  of  a  man's  mind,  and  unless  a  man 
discloses  his  purpose  by  words,  disclosing 
his  state  of  mind,  what  he  did  it  for,  then 
the  only  way  the  jury  may  determine  in- 
tent is  from  the  acts  proven  in  the  case, 
and  the  reasonable  inferences  drawn  there- 
from. So  in  this  case,  having  in  mind  all 
of  the  evidence,  all  of  the  acts,  if  any,  it 
discloses  relating  to  the  making  of  the 
note  in  evidence,  it  becomes  a  question  for 
you,  gentlemen,  to  determine  the  purpose, 
if  any,  the  respondent  had  in  making  this 
note,  in  case  you  find  he  made  it.  Did  he 
form  the  purpose  of  making  this  note  in 
order  to  have  it  to  show  to  Miss  Ragotzky 
in  case  she  wanted  to  see  evidence  of  the 
loan?  What  was  his  purpose?  Did  he 
get  the  money  from  Miss  Ragotzky?  If 
so,  did  he  use  it  for  his  own  purposes,  or  did 
lie  make  the  loan?  If  he  did  not  make  the 
loan,  then  why  did  he  make  the  note,  if 
he  made  it?  Did  he  make  the  note?  Is  it 
a  false  note?  When  did  he  make  it?  It  is 
charged  he  made  it  on  the  2d  day  of  Janu- 
ary, IS|03,  and,  it  being  so  charged,  in  or- 
der to  find  the  respondent  guilty  of  the 
charge  here  made,  it  is  necessary  for  you, 
gentlemen,  to  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  re- 
spondent did  make  the  note  at  the  time 
alleged.  First,  you  will  take  up  the  ques- 
tion of  whether  the  respondent  made  the 
note  at  the  time  alleged.  If  you  cannot 
say  he  did,  and  so  find  from  the  evidence 
beyond  a  reasonable  doubt,  the  case  ends, 
and  your  verdict  will  be  that  of  not  guilty. 
If  you  find  he  did  make  the  note,  that  it 
is  a  false  note,  entirely  his  own  work,  with- 
out any  authority  from  Mr.  Dodge  to  exe- 
cute it  for  him,  then  you  come  to  the  ques- 
tion of  his  purpose  and  his  intent  in  mak- 
ing it.  As  I  said  to  you  before,  gentlemen, 
the  question  of  intent,  no  witness  can  come 
and  testify  to  an  intent,  because  intent  is 
a  secret  of  another  man's  mind,  but  the  in- 
tent, if  you  reach  that  question,  is  to  be 
gathered,  if  at  all,  from  all  of  the  facts 
disclosed  and  the  circumstances  surround- 
ing the  doing  of  the  thing  charged.  If 
he  made  the  note,  and  it  is  a  false  note, 
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what  was  his  purpose?  Was  it  that  he 
might  have  it  to  show  to  Miss  Ragotzky  in 
case  she  wanted  to  see  evidence  of  the  loan  ? 
Did  he  have  it, — did  he  make  it  to  have  it 
for  the  purpose  of  perpetrating  a  fraud 
upon  her?  Did  he  make  it  for  the  purpose 
of  concealing  his  use  of  the  money?  Did 
he  make  it  for  the  purpose  of  satisfying 
Miss  Ragotzky  by  its  production  in  case 
she  asked  to  see  evidence  of  the  loan,  to 
satisfy  her  he  had  made  the  loan  and  held 
Mr.  Dodge's  obligation?  If  such  was  his 
purpose,  if  he  made  the  note  and  it  is 
false,  then  it  would  be  a  fraud  upon  Miss 
Ragotzky,  and  if  the  note  was  false,  and 
made  by  the  respondent  with  the  intent  of 
defrauding  or  working  a  fraud  upon  Miss 
Ragotzky,  then  all  the  elements  of  the 
crime  of  forgery  are  established,  and  the 
respondent  may  be  found  guilty.  In  case 
you  cannot  so  find  beyond  a  reasonable 
doubt,  then  the  respondent  must  be  found 
not  guilty." 

The  provisions  of  the  statute  are  as  fol- 
lows: "In  any  case  where  an  intent  to  de- 
fraud is  required  to  constitute  the  offense 
of  forger^',  or  any  other  offense  that  may 
be  prosecuted,  it  shall  be  sufficient  to  al- 
lege in  the  indictment  an  intent  to  de- 
fraud, without  naming  therein  the  particu- 
lar person  or  body  corporate  intended  to  be 
defrauded;  and  on  the  trial  of  such  indict- 
ment, it  shall  be  deemed  sufficient,  and  shall 
not  be  deemed  a  variance,  if  there  appear 
to  be  an  intent  to  defraud  the  United  States, 
or  any  state,  county,  city,  or  township,  or 
any  body  corporate,  or  any  public  officer  in 
his  official  capacity,  or  any  copartnership 
or  member  thereof,  or  any  particular  per- 
son." Conip.  Laws,  §  11672.  We  think 
this  phase  of  the  case  was  fully  covered. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  the  following:  "Eighth- 
There  can  be  no  presumption  drawn  as  to 
the  time  of  the  transaction  from  the  date 
of  the  note.  While  in  some  cases  there  is 
such  a  presumption,  it  is  not  applicable 
here."  In  16  Cj'c.  Law  &  Proc.  p.  1072,  it 
is  said:  "Facts  which  usually  and  regu- 
larly coexist  in  business  affairs  are  as- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  to  coexist  in  any  particular  case. 
Thus  it  is  assumed  .  .  .  that  the  date 
on  a  written  instrument  is  the  day  of  its 
execution," — citing  8  Cyc.  Law  &  Proc.  p. 
217;  13  Cyc.  Law  &  Proc.  p.  727:  Hauer 
was  Y.  Goodloe,  101  Ala.  162,  13  So.  567; 
Chicago  &  A.  R.  Co.  v.  Keegan,  152  111.  413, 
39  N.  E.  33;  Lauder  v.  Peoria  Agri.  & 
Trotting  Soc.  71  111.  App.  475;  Holbrook 
V.  New  Jersey  Zinc  Co.  67  N.  Y.  616,  and 
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many  other  cases.  These  authorities  sup- 
port the  statement  contained  in  the  text. 

It  is  suggested  that,  while  this  rule  is 
eorrect  in  civil  cases,  it  does  not  hold  in 
criminal  eases.  As  to  this  phase  of  the 
cue,  the  question  is  whether  the  note  was 
executed  upon  the  day  of  its  date.  If  a 
presumption  arises,  based  upon  the  usual 
sad  eommon  experience  of  the  business 
world,  which  has  value  as  evidence  in  a 
civil  case,  we  cannot  see  why  it  should  be 
rejected  as  of  no  value  in  a  criminal  case. 
The  court  allowed  the  jury  to  say  whether 
there  was  evidence  to  the  contrary  ol  this 
presumption.  The  case,  however,  did  not 
rest  upon  presumption  alone.  A  complaint 
was  made  in  which  the  note  was  described 
in  eaptenso, 

Mr.  George  J.  Dodge  testified:  "I  was 
present  in  police  court  in  this  city  during 
the  examination  of  Mr.  Campbell  in  the 
court  below.  I  had  some  talk  with  Mr. 
Campbell  at  that  time  in  reference  to  this 
matter.  Mr.  Campbell  told  me  he  made 
that  note  himself,  but  he  never  intended 
to  UBS  it  against  me.  He  said:  'I  made 
that  note  myself.' " 

Pauline  Ragotzky  testified  in  part  as  fol- 
lows: "I  had  a  talk  with  Mr.  Campbell 
about  my  papers.  I  can't  give  the  date,  i 
waa  made  anxious  that  my  loans  would  be 
unsafe,  so  I  went  to  Mr.  Campbell,  and 
asked  him  about  it.  I  wanted  him  to  give 
me  my  papers.  I  told  him  it  was  time  for 
me  to  get  acquainted  with  my  own  affairs. 
and  he  gave  me  some.  Instead  of  0  or  14 
he  gave  me  4.  I  asked  the  difference.  1 
saya,  This  is  only  4.'  There  are  so  many 
more.  He  didn't  make  any  answer  at  that 
time,  and  I  simply  said,  'Where  is  the 
Dodge  mortgage  f  He  said,  Tliere  is  no 
mortgage.'  Then  I  asked  him  what  there 
waa.  He  told  me  there  is  a  note.  I  says, 
"Where  is  the  note?'  He  told  me  he  didn't 
know  where  it  was.  There  was  nothing 
said  about  my  having  it  that  I  can  recall. 
It  might  have  been,  but  I  can't  say.  Still 
it  might  have  been  that  I  said  no.  I  never 
had  it.  There  was  very  little  talk  at  that 
time,  for  Mr.  Campbell  seemed  to  be  quite 
excited,  and  I  took  the  papers,  and  he 
locked  up  his  desk  and  went  away.  I 
didn't  see  a  thing  of  any  Dodge  papers  at 
that  time." 

Later  the  paper  was  found  in  the  manner 
before  described,  in  an  envelop  marked 
"Pauline  Ragotzky." 

The  case  was  carefully  tried.  We  find 
no  reversible  error.  The  conviction  is  af- 
firmed. 

Hooker,  HcAlvay,  Brooke*  and  Blair, 
«IJ*>  concur. 
S4LIUL(N.S.) 
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V. 

BOSTON  &  MAINE  RAILROAD. 

(75  N.  H.  568,  78  AtL  621.) 

Conflict  of  laws  —  contract  —  forma- 
tion and  execution  in  different  states. 

1.  A  carriage  contract  containing  a  limi- 
tation of  liability  clause,  which  is  void  at 
the  place  where  it  is  made  because  exe- 
cuted on  Sunday,  cannot  be  declared  valid 
and  enforced  because  a  portion  of  the  serv- 
ice was  to  be  performed  in  another  state 
where  it  would  have  been  valid,  and  where 
the  injury  for  which  the  carrier  is  sought  to 
be  held  liable  occurred. 

Contract  —  illegality  —  Talidity  of  per- 
formance. 

2.  That  the  carrying  of  an  animal  on  Sun- 
day is  legal  in  the  state  where  the  service 
is  to  be  performed  does  not  validate  a  con- 
tract therefor  made  on  that  day  in  an- 
other state  whose  laws  forbid  the  making 
of  such  contracts  on  that  day. 

Same  —  waiver  —  acceptance  of  freight. 

3.  One  who  executes  on  Sunday .  a  con- 
tract for  the  transportation  of  an  animal, 
which  contains  a  limitation  of  liability 
clause,  does  not  recognize  the  contract  at  a 
time  when  it  might  have  been  legally  made, 
so  as  to  ratify  it  and  prevent  his  relying 
on  its  invalidity,  by  accepting  the  animal 
after  completion  of  the  performance  of  the 
contract  upon  a  week  day. 

Same  —  acceptance  of  benefit. 

4.  One  does  not  receive  a  benefit  from  a 
transportation  contract  invalid  because 
made  on  Sunday,  so  as  to  prevent  him  from 
setting  up  its  invalidity  to  avoid  a  limi- 
tation of  liability  clause,  if  the  carrier's 
injury  to  the  property  during  transporta- 
tion exceeds  the  difference  l^tween  what 
he  paid  for  the  service  and  what  he  would 
have  paid  for  such  service  without  limita- 
tion of  liability. 

(December  6,  1910.) 

ffote, '^  Conflict  of  laira  as  to  Sunday 

oontroota. 

The  general  subject  of  confiict  of  laws 
as  to  carriers'  contracts  is  treated  at  length 
in  notes  in  63  L.R.A.  513,  and  18  L.RJ^. 
(N.S.)  874. 

Contracts    made    on    Sunday-— in    general. 

In  nearly,  if  not  quite,  all  of  the  cases 
cited  in  the  notes  referred  to,  the  existence 
of  a  valid  contract  of  some  effect  was 
presupposed,  and  the  (juestion  was  as  to 
the  construction  or  particular  effect  of  that 
contract,  or  as  to  the  essential  validity  of 
some  provision  thereof. 

As  shown  in  the  note  in  63  L.R.A.  516, 
New  Hampshire,  contrary  to  the  weight  of 
authority,  takes  the  view  that  a  carrier's 
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EXCEPTIONS  by  plaintiff  to  rulings 
of  the  Superior  Court  for  Hillsborough 
County  made  during  the  trial  of  an  ac- 
tion brought  to  recover  the  value  of  a  horse 
injured  while  in  defendants'  possession 
for  transportation,  which  resulted  in  a 
verdict  for  plaintiff  for  a  less  amount  than 
demanded.     Sustained. 

On  Sunday,  July  26,  1908,  plaintiff  de- 
livered to  defendant  at  Bellows  Falls,  Ver- 
mont, a  horse  to  be  shipped  to  .Nashua, 
New  Hampshire,  under  what  is  known  as 
a  uniform  live  stock  contract,  which  con- 
tained an  agreement  that  the  amount  for 
which  the  carrier  should  be  liable  should 
be  limited  to  $100.  The  horse  reached  Ayer 
Junction,  Massachusetts,  about  midnight, 
Sunday.    It  was  injured  while  in  the  Ayer 


yard.  On  Monday  it  reached  Nashua, 
where  it  was  accepted  by  plaintiff,  who 
brought  suit  for  the  injury  to  the  horse. 
Plaintiff  claimed  that  the  contract  relied 
on  by  the  defendants  was  invalid,  and 
sought  to  recover  the  full  value  of  the  ani- 
mal, on  the  ground  that  defendants'  lia- 
bility was  that  imposed  by  the  common  law 
upon  a  common  carrier  of  freight.  The 
court  granted  defendant's  motion  that  a 
verdict  for  $100  be  directed  for  plaintiff, 
to    which    he   excepted. 

Further  facts  appear  in  the  opinion. 

Messrs.  Doyle  &  liucier  for  plaintiff. 

Messrs.  Hamblett  &  Spring,  for  de- 
fendant : 

The  law  of  the  place  where  the  con- 
tract is  made  governs  its  nature,  validity. 


contract  is  divisible  in  respect  of  perform- 
ance, and  is  therefore  subjected  successive- 
ly to  the  law  of  each  jurisdiction  in  which 
any  part  of  the  performance  is  to  take 
place.  Obviously,  however,  that  doctrine, 
even  if  sound,  does  not  apply  to  the  ques- 
tion involved  in  Lovell  v.  Boston  &  M.  R. 
Co.  as  to  the  validity  of  a  carrier's  con- 
tract as  affected  by  the  fact  that  it  was 
made  on  Sunday,  which  goes  to  the  very 
existence  of  the  contract.  The  real  ques- 
tion in  the  case,  therefore,  was  not  specilic- 
ally  as  to  the  law  governing  carriers'  con- 
tracts, but  generally  as  to  the  law  govern- 
ing contracts  made  on  Sunday. 

That  question  has  to  some  extent  be- 
come involved  in  the  confusion  and  conflict 
of  authority  that  characterize  the  general 
subject  of  the  conflict  of  laws  in  respect 
of  contracts.  Apart  from  the  difliculties 
created  by  conflicting  statements  to  be 
found  in  the  cases  and  text-books  on  the 
general  subject,  the  specific  question  in  re- 
lation to  Sunday  contracts  would  not  ap- 
pear to  present  great  difficulties.  Logic  and 
good  sense  would  seem  to  suggest  that  the 
question  as  to  the  validity  of  a  contract 
as  affected  by  the  fact  that  it  was  made  on 
Sunday  should  be  determined  by  the  law 
of  the  place  where  it  was  made,  and  that 
its  validity  as  affected  by  the  fact  that 
it  calls  for  the  performance  of  an  act  on 
Sunday  should  be  determined  by  the  law 
of  the  place  where  it  is  to  be  performed, 
at  least  if  the  place  of  performnncj  is  nut 
indefinite  and  shifting.  It  will  be  seen, 
however,  that  there  is  some  conflict  on  the 
subject. 

Upon  the  ground  that  the  validity  of  the 
contract  is  governed  by  the  law  of  the  place 
where  it  is  made,  it  has  been  held  that  a 
contract  invalid  according  to  the  law  of 
the  place  where  it  is  made,  because  made 
on  Sunday,  will  not  be  enforced  in  another 
jurisdiction.  King  v.  Fleming,  72  111.  21. 
22  Am.  Rep.  21;  Northrup  v.  Foot,  14 
Wend.  248.  It  is  true  that  in  King  v. 
Fleming  it  was  held  that  the  action  would 
lie  notwithstanding  that  the  note  in  ques- 
tion was  signed  in  Indiana;  but  the  deci- 
sion was  upon  the  ground  that  the  law  of 
34  L.R.A.(N.S.) 


Indiana  was  not  violated  because  the  note 
was  not  delivered  until  Monday. 

In  Hazard  v.  Day,  14  Allen,  487,  92  Am. 
Dec.  790,  denying  recovery  on  a  check 
given  in  Rhode  Island  in  part  payment  of 
the  purchase  price  of  property  in  that  state, 
there  was  no  discussion  of  the  question  as 
to  the  proper  law  to  apply,  but  it  was  as- 
sumed that  the  law  of  Rhode  Island  would 
govern,  and  the  question  discussed  was  sim- 
ply whether  by  the  law  of  that  state  the 
contract  was  invalid. 

In  Christie  v.  Cornelius  Callahan  Co.  51 
N.  Y.  S.  R.  413,  22  N.  Y.  Supp.  37,  an  ac- 
tion for  services  under  a  contract,  tho 
court  disposed  of  the  claim  that  the  con- 
tract was  made  in  Massachusetts  on  Sun 
'day,  and  was  therefore  void  by  the  state- 
ment that  it  was  evident  that  the  defend- 
ant induced  plaintiff  to  perform  services 
for  it  in  pretty  much  all  the  rest  of  th'i 
United  States  on  Monday  and  every  other 
week  day,  until  it  had  obtained  all  the  bene- 
fit therefrom  which  plaintiff  was  able  to 
give. 

In  the  following  cases,  upholding  the  va- 
lidity of  a  contract  made  on  Sunday  upon 
the  ground  that  the  law  of  the  place  where 
it  was  mads  governed  in  that  respect,  and 
that  it  did  not  appear  that  the  contract 
would  be  invalid  according  to  that  law, 
there  was  no  conflict  between  the  law  of 
the  place  where  the  contract  was  made  and 
the  law  of  the  place  of  performance;  but 
in  nearly,  if  not  quite,  all  of  them,  it 
seems  to  have  been  assumed  that  the  con- 
tract would  have  been  invalid  and  unen- 
forceable if  tested  by  the  law  of  the  forum : 
Swann  v.  Swann,  '21  Fed.  299;  Murphy 
V.  Collins,  121  Mass.  G;  O'Rourke  v. 
O'Rourke,  43  Mich.  58,  4  N.  W.  531; 
Brown  v.  Browning,  15  R.  I.  422,  2  Am. 
St.  Rep.  908,  7  Atl.  403;  McKee  v.  Jones, 
07  Miss.  405,  7  So.  348;  Adams  v.  Gay, 
19  Vt.  358.  ' 

In  Stecre  v.  Trebilcock,  108  Mich.  464, 
66  N.  W.  342,  an  action  by  an  indorsee  of 
a  note  which  was  executed*  and  payable  in 
Michigan,  the  court  apparently  assumed 
that  the  validity  of  the  indorsement  to 
plaintiff,   as  affected  by  the  fact  that  the 
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and  constniction,  unless  it  is  to  be  per- 
formed in  another  state,  in  which  ease  the 
law  of  the  place  of  performance  will  gov- 
ern. 

Uttle  V.  Riley,  43  N.  H.  113;  Rixford 
V.  Smith.  52  N.  H.  362,  13  Am.  Rep.  42; 
Gray  v.  Jackson,  51  N.  H.  39,  12  Am.  Rep. 
1;  Jordan  t.  Fitz,  63  N.  H.  227;  Whitney 
f.  Whiting,  35  N.  H.  463;  Seely  v.  Man- 
hattan L.  Ins.  Co.  72  N.  H.  56,  55  Atl.  426 ; 
Limerick  Nat.  Bank  v.  Howard,  71  N.  H. 
15,  93  Am.  St.  Rep.  489,  51  Atl.  641; 
Davis  V.  i£tna  Mut.  F.  Ins.  Co.  67  N.  H. 
218,  34  Atl.  464;  23  Harvard  L.  Rev.  p. 
197;  Thayer  v.  Elliott,  16  N.  H.  104;  Whar- 
ton, Confl.  L.  p.  916;  Brown  v.  Gates  120 
Wis.  349,  97  N.  W.  221,  98  N.  W.  205, 
1  A.  &   £.   Ann.    Cas.   85. 


This  contract  contemplated  performance 
partly  on  Sunday  in  Vermont  and  Massa- 
chusetts, and  partly  on  Monday  in  New 
Hampshire,  and  when  interposed  as  a  de- 
fense to  an  accident  in  Massachusetts, 
therefore,  it  should  be  governed  by  Massa- 
chusetts law. 

Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 
Rep.  434;  Rixford  v.  Smith,  52  N.  H.  363, 
13  Am.  Rep.  42;  Gray  v.  Jackson,  51  N.  H. 
39,  12  Am.  Rep.  1;  Peerless  Mfg.  Co.  v. 
New  York,  N.  H.  &  H.  R.  Co.  73  N.  H. 
328,  61  Atl.  511;  Southern  Exp.  Co.  v. 
Gibbs,  155  Ala.  303,  18  L.R.A.(N.S.)  874, 
130  Am.  St.  Rep.  24,  46  So.  465. 

The  lower  court  does  not  find  what  the 
law  of  Massachusetts  is  on  the  subject  of 
a  Sunday  contract,  and  its  validity  must 


note  as  indorsed  was  delivered  on  Sundav, 
would  be  governed  by  the  law  of  Illinois, 
where  it  was  delivered,  although,  in  the 
absence  of  proof  of  the  law  of  that  state, 
it  was  assumed  that  the  common  law  pre- 
vailed there,  by  which  the  delivery  of  the 
indorsed  note,  though  made  on  Sunday, 
would  be  good. 

In  Strouse  v.  Lane  tot,  —  Miss.  — ,  27  So. 
606,  where  a  traveling  salesman  took  an 
order  in  Mi8:iissippi  on  Sunday,  and  the 
goods  were  shipped  from  Baltimore,  the 
contract  was  held  void  under  the  Missis- 
sippi statute,  as  to  the  portion  of  the  goods 
which  the  purchaser  refused  to  accept. 
From  the  statement  of  facts  it  appears  that 
it  was  contended  that  it  was  the  custom  of 
the  sellers  to  ship  goods  upon  sales  made 
by  their  traveling  ageftt  only  when  ap- 
proved by  them  or  tlieir  credit  men  at 
Baltimore,  and  one  of  their  witnesses  testi- 
fied that  the  agent  of  the  purchaser  was 
an  old  merchant  and  should  have  known 
of  such  custom.  It  is  also  stated  that  the 
defendant  denied  any  privilege  of  such  cus- 
tom. That  is  all  that  appears  on  the  sub- 
ject; and  it  is  not  clear  whether  the  deci- 
sion was  rendered  upon  the  assumption 
that  the  contract  as  an  executory  contract 
was  completed  in  Missis  3ippi  or  in  Mary- 
land. Presumably,  however,  the  court  as- 
sumed that  it  was  compbted  in  Mississippi. 

Other  eases  have  as^^umed  that  a  con- 
tract made  on  Sunday  would  have  been 
valid  if  it  had  been  proved  that  it  was 
valid  by  the  law  of  the  place  where  it  was 
made;  but,  in  the  absence  of  such  proof, 
have  held  the  contract  invalid  upon  the 
presumption  that  the  law  of  the  place 
where  the  contract  was  made  was  the  same 
on  that  point  as  the  law  of  the  forum. 
See  Hill  v.  Wilker,  41  Ga.  449,  5  Am.  Rep. 
540;  Sayre  v.  Wheeler,  32  Iowa,  559; 
Brimhall  v.  Van  Campen,  8  Minn.  13,  Gil. 
1.  82  Am.  Dec.  118.  It  should  be  ob- 
served in  this  connection,  however,  tliat 
this  note  does  not  purport  to  cover  the 
question  as  to  the  presumption  to  be  in- 
dulged when  the  proper  foreign  law  is  not 
proved.  That  subject  is  covered  in  a  note 
to  Cherrv  t.  Sprague,  67  L.R.A.  33.  As  a 
a4L.RJk:(N.6.} 


matter  of  caution,  however,  attention  is 
called  to  the  fact  that  the  decision  in  the 
Brimhall  Case  as  to  the  presumption  to  be 
indulged  was  expressly  overruled  by  Myers 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  69  Minn. 
476,  65  Am.  St.  Rep.  579,  72  N.  W.  694,  a 
case  not  involving  any  question  as  to  Sun- 
day laws. 

Of  course,  a  court  of  the  state  in  which 
the  preliminaries  of  a  contract  took  place 
on  Sunday  in  violation  of  its  law  may  hold 
the  contract  invalid  on  that  ground,  al- 
though it  was  completed  as  a  contract  in 
another  state. 

Thus  in  International  Textbook  Co.  v. 
Ohl,  150  Mich.  131,  13  L.R.A.(N.S.)  1157, 
121  Am.  St.  Rep.  612,  111  N.  W.  768,  it 
was  held  that  the  law  of  Michigan  ren- 
dered a  contract  invalid  where  it  was  signed 
in  that  state  by  the  defendant  on  Sunday, 
though  it  waa  accepted  by  the  plaintiff  in 
another  state.  The  court  conceded  that  a 
contract  is  regarded  as  made  at  the  place 
where  it  is  accepted,  and  the  decision  is 
upon  the  ground  that  the  Michigan  statute 
is  not  directed  merely  against  the  making 
of  a  contract  as  such,  but  prohibits  the 
doing  of  all  work  except-  works  of  ne- 
cessitv  and  charity. 

In  *Burr  v.  Nivison,  75  N.  J.  Eq.  241, 
138  Am.  St.  Rep.  654,  72  Atl.  72,  20  A.  & 
E.  Ann.  Cas.  35,  it  was  held  that  a  contract 
for  the  purchase  of  land  in  New  Jersey, 
though  signed  by  the  vendor  in  Connecti- 
cut and  there  delivered  to  the  purchaser's 
agent,  was  not  consummated  until  the  pur- 
chaser's assent  thereto  on  Monday,  which 
apparently  took  place  in  New  Jersey.  The 
court  further  held  that  what  took  place 
on  Sunday  did  not  invalidate  the  contract. 
There  was  no  discussion  or  even  statement 
as  to  the  proper  law  to  apply  to  that  ques- 
tion, though  the  court  referred  to  a  New 
Jersey  decision,  and  apparently  discussed 
the  question  as  to  the  validity  of  the  con- 
tract as  though  it  depended  on  the  law  of 
New  Jersey. 

In  Collins  v.  Collins,  139  Iowa,  703,  18 
L.R.A.(N.S.)  1176,  117  N.  W.  1089,  16  A. 
&  E.  Ann.  Cas.  630,  where  a  note  prepared 
in  Iowa  and   sent  to   Missouri  for  execu- 
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therefore  be  determined  by  the  rules  of 
the  common  law  as  understood  and  ap- 
plied in  this  state. 

Kimball  v.  Kimball,  75  N.  H.  292,  73 
Atl.  408;  O'Rourke  v.  (VRourke,  43  Mich. 
58,  4  N.  W.  531;  Wharton,  Confl.  L.  p. 
916,   ff. 

By  common  law  a  contract  made  on  Sun- 
day wfu  as  valid  as  though  made  on  a 
week  day. 

O'Rourke  y.  O'Rourke,  43  Mich.  58,  4 
K.  W.  531;  Sumner  v.  Jones,  24  Vt.  317; 
Adams  v.  Gay,  19  Vt  365;  27  Am.  &  Eng. 
Enc.  Law,  p.  389;  Bishop,  Contr.  §  536; 
Eden  v.  People,  161  III.  296,  32  L.R.A. 
659,  52  Am.  St.  Rep.  365,  43  N.  E.  1108; 
Lovejoy  v.  Whipple,  18  Vt.  379,  46  Am. 
Dec.  157;  Swann  v.  Swann,  21  Fed.  209. 


The  right  to  run  Sunday  trains  includes 
the  right  to  make  contracts  for  transpor- 
tation. 

Northrup  ▼.  Foot,  14  Wend.  248;  Smith 
V.  New  York,  S.  &  W.  R.  Co.  46  N.  J.  U 
8;  Rich  v.  Flanders,  39  N.  H.  304;  John- 
son V.  Missouri  P.  R.  Co.  18  Neb.  700,  26 
N.    W.    347. 

New  Hampshire  statutes  do  not  affect 
a  -contract  made  out  of  the  state. 

Smith  y.  Godfrey,  28  N.  H.  384,  61  Am. 
Dec.  617;  Stevens  v.  Norris,  30  N.  H.  466; 
Banchor  v.  Warren,  33  N.  H.  185;  Brig- 
ham  Y.  Gilmartin,  58  N.  H.  346;  Wharton, 
Confl.  L.  p.  916;  Adams  v.  Gay,  19  Vt. 
358;  Swann  v.  Swann,  21  Fed.  299. 

Under  the  law  of  Vermont,  contracts 
made  on  Sunday  in  the  course  of  business 


tion  was  there  signed  and  mailed  to  Iowa, 
the  court  assumed  that  the  contract  was 
completed  as  soon  as  the  note  was  mailed 
in  Missouri.  The  decision  that  the  note 
was  not  invalid  because  made  on  Sunday 
was  upon  the  ground  that  the  other  party 
was  not  aware  of  the  fact,  and  hence  that 
the  contract  was'  not  void  as  to  him. 
The  court,  for.  what  reason  does  not  ap- 
pear, apparently  assumed  that  the  validity 
of  the  note  was  to  be  determined  by  the 
law  of  Iowa.  While  it  is  not  improbable 
that  the  note  was  payable  in  Iowa,  it  is 
not  so  stated,  and  the  decision  cannot  be 
regarded  as  resting  upon  the  ground  that 
the  law  of  the  place  of  performance  will 
prevail  over  the  law  of  the  place  where  the 
contract  was  made.  Perhaps  the  court,  in 
the  absence  of  proof  of  the  law  of  Mis- 
souri on  the  subject,  tacitly  indulged  the 
usual  presumption  that  it  was  the  same  as 
the  law  of  Iowa- 

•--AS  between  law  of  place  where  made  and 
'law  of  place  where  performable. 

As  already  intimated,  the  cases  thus  far 
cited  are  not  direct  authority  for  the  ap- 
plication of  the  law  of  the  place  where  the 
contract  was  made,  as  against  the  law  of 
the  place  where  it  was  to  be  performed,  to 
the  question  as  to  the  validi^  of  the  con- 
tract as  affected  by  the  fact  that  it  was 
made  on  Sunday.  In  Murphy  v.  Collins, 
121  Mass.  6,  the  decision  is  somewhat 
guarded  on  this  point;  the  court  saying 
that  the  note  having  been  made  and  de- 
livered in  New  York,  "and  not  appearing 
to  be  payable  elsewhere,"  its  validity  de- 
pended on  the  law  of  New  York;  and  in 
Swann  v.  Swann,  21  Fed.  299,  the  court  ex- 
pressly mentioned  the  fact  that  no  place  of 
Sayment  was  fixed  in  the  note.  These  cases, 
owever,  are  not  to  be  taken  as  intimating 
that  the  law  of  the  place  of  performance 
would  govern  as  to  the  validity  of  a  con- 
tract as  affected  bv  the  fact  that  it  was 
made  on  Sunday,  if  it  had  differed  from 
the  law  of  the  place  where  the  contract  was 
made. 
Y  The  case  of  Arbuckle  v.  Resume,  96  Mich. 
34  L.R.A.(N.S.) 


243,  55  NT.  W.  808,  however,  is  direct  au- 
thority that  the  law  of  the  place  where  the 
contract  is  made  will  prevail  over  the  law 
of  the  place  of  performance  in  this  respect, 
or  at  least  that  that  is  true  if  the  contract 
would  be  invalid  tested  by  the  law  of  the 
place  where  it  was  made.  It  was  there 
held  that  a  note  made  and  delivered  in 
Michigan  on  Sunday  was  void  under  the 
Michigan  law,  although  payable  in  another 
state.  In  answer  to  the  argument  that  the 
law  of  Ohio  governed  because  the  note  was 
payable  in  that  state,  the  court  said: 
'Parties  cannot  be  allowed  to  defy  out- 
laws and  recover  upon  a  contract  void  from 
its  inception  under  our  statute,  by  making 
the  place  of  payment  out  of  the  state." 

Upon  the  other  hand,  it  was  held  in 
Thayer  v.  Elliott,  16  N.  H.  102,  and  Brown 
V.  Gates,  120  Wis.  349,  97  N.  W.  221,  98 
N.  W.  205,  1  A.  &  E.  Ann.  Gas.  85,  that 
the  validity  of  a  contract  as  affected  by 
the  fact  that  it  was  made  on  Sunday  is,  in 
accordance  with  the  presumed  intention  of 
the  parties,  to  be  determined  by  the  law 
of  the  place  of  performance,  rather  than 
by  the  law  of  the  place  where  the  contract 
was  made. 

In  the  Thayer  Case,  it  was  accordingly 
held  that  a  note  was  void  in  its  inception 
because  payable  in  Connecticut,  by  the  law 
of  which  it  was  void,  although  it  was  made 
in  Massachusetts. 

In  Brown  v.  Gates,  supra,  notes  made 
and  delivered  in  New  York,  but  .payable  in 
Massachusetts,  were  held  invalid  in  ac- 
cordance with  the  law  of  Massachusetts, 
upon  the  ground  that,  in  accordance  with 
the  presumed  intention  of  the  parties,  the 
law  of  the  place  of  payment,  rather  than 
the  law  of  the  place  where  the  contract 
was  made,  governs  in  this  respect. 

In  both  these  cases  the  courts  seem  to 
assume  that  this  question  falls  within  the 
principle  that  the  governing  law  is  con- 
trolled by  the  presumed  intention  of  the 
parties,  and  that  they  will  be  deemed  to 
have  intended  to  contract  with  reference 
to  the  law  of  the  place  of  performance.  In 
the  Brown  Case  the  notes  in  question  were 
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«n  void,  but  they  can  be  ratified  on  a  sub- 
ie(iuent  week  day. 

Flinn  ▼.  St  John,  51  Vt.  345;  Corey 
▼.  Boynton,  82  Vt.  257,  72  Atl.  987;  LoTe< 
joy  Y.  Whipple,  18  Vt  384,  46  Am.  Dec. 
157;  Somner  v.  Jones,  24  Vt.  317;  Adams 
▼.  Gay,  19  Vt  358;  Boyden  v.  Fitchburg 
B.  Co.  72  Vt  97,  47  Atl.  409;  Hoadley  y. 
International  Paper  Co.  72  Vt  70,  47  Atl. 
leO;  Bates  v.  Sabin,  64  Vt.  518,.  24  Atl. 
1013;  Holcomb  v.  Danby,  51  Vt  435;  Du- 
ran  v.  Standard  Life  &  Acci.  Ins.  Co.  63 
Vt  437,  13  L.R.A.  637,  25  Am.  St  Rep. 
773,  22  Atl.  530;  Crosby  v.  Blancbard,  50 
Vt  697;  Sargeant  v.  Butts,  21  Vt  99; 
Johnson  ▼.  Irasburgh,  47  Vt.  35,  19  Am. 
Rep.  Ill;  McCIary  ▼.  Lowell,  44  Vt  117, 
8  Am.  Rep.  366;  Crozier  y.  Shants,  43  Vt. 


478;  Whitcomb  v.  Oilman,  35  Vt  298; 
Blood  V.  Bates,  31  Vt  147;  Goss  v.  Whit- 
ney,  27    Vt.   272. 

The  limitation  of  liability  contract  was 
valid. 

Hill  V.  Boston,  H.  T.  A  W.  R.  Co.  144 
Mass.  284,  10  N.  E.  836;  Squire  ▼.  New 
York  C.  R.  Co.  98  Mass.  239,  93  Am.  Dec. 
162;  Graves  v.  Lake  Shore  ft  M.  S.  R.  Co. 
137  Mass.  33,  50  Am.  Rep.  282;  Graves 
T.  Adams  Exp.  Co.  176  Mass.  280,  57  N. 
E.  462;  Grace  v.  Adams,  100  Mass.  505, 
97  Am.  Dec.  117,  1  Am.  Rep.  131;  Cox 
V.  Central  Vermont  R.  Co.  170  Mass.  129, 
49  N.  E.  97;  Bernard  y.  Adams  Exp.  Co. 
205  Mass.  254,  28  L.R.A.(KS.)  293,  91 
N.  E.  325,  18  A.  &  E.  Ann.  Cas.  351. 

In  Vermont  the  contract  would  be  up* 


the  reault  of  a  transaction  in  relation  to 
negotiations  for  a  sale  of  land  in  Florida. 
Ihe  maloers  were  domiciled  in  Wisconsin 
and  the  holders  in  Massaohusetts.  In  both 
the  original  and  rehearing  opinions,  the 
eireumstancea  attending  the  transaction 
were  emphasized  as  indicating  the  inten- 
tion of  the  parties  that  the  contract  should 
be  governed  by  the  law  of  Massachusetts, 
and  in  this  connection  it  was  stated  that 
the  meeting  in  Kew  York  at  which  the 
notes  were  made  and  delivered,  though 
pursuant  to  appointment,  was  a  mere  in- 
cident to  the  main  objects  of  the  transac- 
tion. 

Some  reasons  for  thinking  that  the 
courts  in  these  cases  were  in  error  in  ap- 
plying the  principle  which  adopts  the  pre- 
sumed intention  of  the  parties  as  the  ulti- 
mate criterion  of  the  governing  law,  and 
the  subordinate  rule  which  in  such  case 
imputes  to  the  parties  an  intention  to  be 
governed  by  the  law  of  the  place  of  per- 
formance^ rather  than-  by  the  law  of  the 
place  of  making,  are  suggested  in  a  criti- 
cism of  Brown  v.  Gates,  in  the  note  in  26 
L,RJL(N.S.)   773. 

The  question  arises  in  this  connection  as 
to  the  effect  of  Lovell  v.  Boston  &  M.  R. 
Co.  upon  the  doctrine  adopted  in  the  Thay- 
er Case.  Assuming,  as  appears  to  be  the 
fact,  that  the  New  Hampshire  court  did 
not  intend  to  recede  from  the  position 
taken  in  the  carrier's  case  as  to  tne  divi- 
sible character  of  carrier's  contracts  in  re- 
spect of  the  place  of  performance,  the  place 
of  performance  for  the  purpose  of  the 
Lovku,  Cass  would  seem  to  have  been 
Massaehusetta,  where  the  contract  was  be- 
ing performed  at  the  time  of  the  loss.  The 
application  of  the  rule  of  the  Thayer  Case 
would  therefore  have  subjected  the  con- 
tract in  this  respect  to  the  law  of  Massa- 
chusetts. Since,  as  a  matter  of  fact,  the 
court  applied  the  law  of  Vermont,  where 
the  oontraei  was  made,  the  result  seems 
to  involve  a  departure  from  the  doctrine  of 
the  Thayer  Case,  or  at  least  a  refusal  to 
spply  that  doctrine  {%.  e.,  the  doctrine  that 
the  law  of  the  place  of  performance  will 
34L.R^(N.8.) 


prevail  over  the  law  of  the  place  where  the 
contract  was  made,  as  to  the  validity  of  a 
contract  made  on  Sunday)  to  a  case  where 
the  contract  would  be  invalid  by  the  law 
of  the  place  where  made,  but  valid  by  the 
law  of  the  place  of  performance.  As  a 
matter  of  fact,  the  doctrine  of  the  Thayer 
Case  and  of  Brown  v.  Gates  does  not  seem 
to  have  ever  been  applied  to  such  a  situa- 
tion, although,  if  the  theory  of  presumed 
intention  upon  which  that  doctrine  rests  is 
sound  as  applied  to  a  question  like  that 
under  discussion,  which  goes  to  the  very  ex- 
istence of  the  contract,  there  would  seem 
to  be  an  additional  reason  for  applying  it 
to  such  a  situation,  since  the  presumption 
that  the  parties  intend  to  contract  with 
reference  to  the  law  of  the  place  of  per- 
formance would  be  aided  by  the  presump- 
tion that  they  intended  to  contract  with 
reference  to  a  law  that  would  sustain  their 
contract,  rather  than  one  that  would  in- 
validate it.  (See,  as  to  the  presumption 
that  parties  will  be  deemed  to  have  con- 
tracted with  reference  to  the  law  that 
would  uphold  rather  than  one  that  would 
invalidate  their  contract,  notes  in  63  L.R.A. 
520,  and  62  L.R.A.  49.)  Upon  the  other 
hand,  jbhe  fallacy  of  a  doctrine  which  re- 
fers such  a  question  to  the  law  of  the 
place  of  performance  upon  the  theory  that 
the  parties  intended  to  contract  with  refer- 
ence to  that  law  becomes  more  obvious  in 
such  a  situation,  since  it  involves  the  as- 
sumption that  a  law  of  one  jurisdiction 
(the  place  of  performance)  mav  erect  a 
contract  out  of  acts  which  by  the  law  of 
the  place  where  they  occurred  would  have 
no  such  effect. 

In  the  annotator's  opinion  the  doctrine 
of  the  Thayer  Case  and  of  the  Brown  Case 
is  based  upon  an  erroneous  application  to 
a  question  going  to  the  existence  of  a  con- 
tract, of  a  principle  {viz.,  that  the  presumed 
intention  of  the  parties  is  the  criterion  of 
the  governing  law)  which  is  properly  ap- 
plicable only  to  questions  affecting  the  con- 
struction, effect,  or  essential  validity  of 
the  particular  provisions  measuring  the  re- 
spective rights  and  obligations  of  the  par- 
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held  as  a  valid  limitation,  and  the  ex- 
cuse that  the  shipper  did  not  know  what 
the  contract  was  would  not  be  received. 

Sprigg  V.  Rutland  R.  Co.  77  Vt.  347,  GO 
Atl.  143;  Davis  v.  Central  Vermont  R.  Co. 
66  Vt.  290,  44  Am.  St.  Rep.  852,  29  Atl. 
313. 

The  law  of  New  Hampshire  on  this  sub- 
ject is  the  same  as  that  of  Massachusetts. 

Moses  V.  Boston  &  M.  R.  Co.  24  N.  H.  72, 
55  Am.  Dec.  222 ;  Barter  v.  Wheeler,  49  N. 
H.  31,  6  Am.  Rep.  434;  Rand  v.  Merchants' 
Dispatch  Transp.  Co.  59  N.  H.  383;  Mer- 
rill V.  American  Exp.^  Co,  6^  N.  H.  614; 
Duntley  v.  Boston.  &  M.  R.  Co.  66  N.  H.  263, 
9  L.R.A.  449,  49  Am.  St.  Rep.  610,  20  Atl. 
327;  Durgin  v.  American  Exp.  Co.  66  N. 
H.  279,  9  L.R.A.  453,  20  Atl.  328;  Grace 
V.  Adams,  100  Mass.  505,  97  Am.  Dec.  117, 
1  Am.  Rep.  131;  Baker  v'.  Boston  &  M.  R. 
Co.  74  N.  H.  Ill,  124  Am.  St.  Rep.  937, 
65  Atl.  386,  12  A.  &  £.  Ann.  Cas.  1072. 

Messrs.  £d?ar  J.  Rfch  and  Matthew 
Hale  also  for  defendants. 

Yonng,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  concede  that  if  the  con- 
tract "is  void  because  executed  on  Sunday, 
and  the  plaintiff  is  in  a  position  to  inter- 
pose this  objection,"  his  exception  should 
be  sustained.  Their  £rst  position  is  that 
the  contract  is  valid,  notwithstanding  the 
parties  were  forbidden  to  make  it  by  the 
lex  loci  contractus,  because  it  would  have 


been  legal  if  made  in  Massachusetts,  the 
place  where  it  was  to  be  performed  in  part, 
and  where  the  accident  happened,  or  be- 
cause so  much  of  the  carriage  as  was  to  be 
done  in  that  commonwealth  was  legal;  in 
other  words,  they  say  that  at  common  law 
the  validity  of  a  contract  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  is 
to  be  performed.  If  by  the  common  law 
is  intended  the  common  law  as  it  is  under- 
stood in  Massachusetts,  where  the  accident 
happened,  the  validity  of  this  contract 
must  be  determined  by  the  law  of  Vermont ; 
for,  if  this  action  were  pending  in  that 
conunon wealth,  that  is  the  rule  which  would 
be  applied  to  determine  the  validity  of  the 
contract.  23  Harvard  L.  Rev.  98,  where 
the  Massachusetts  cases  on  this  question  are 
cited.  That  would  seem  to  be  a  complete 
answer  to  the  defendants'  first  position. 
Limerick  Nat.  Bank  v.  Howard,  71  N.  H. 
13,  93  Am.   St.  Rep.  489,  51  Atl.  641. 

But,  however  that  may  be,  if  it  is  as- 
sumed that  the  validity  of  the  contract  is 
to  be  determined  by  the  view  of  the  com- 
mon law  which  obtains  in  this  jurisdiction, 
the  defendants'  contention  cannot  be  sus- 
tained; for  the  reasoning  of  Barter  ▼. 
Wheeler,  49  N.  H.  9,  29,  6  Am.  Rep.  434, 
and  the  cases  which  follow  it,  on  which 
the  defendants  rely,  do  not  sustain  the  con- 
tention that  the  validity  of  a  contract  is 
to  be  determined  by  the  law  of  the  place 
in  which  it  is  to  be  performed.  All  these 
cases  hold  is  that  a  contract  will  be  in- 


ties  to  a  contract,  the  existence  of  which 
as  a*  contract  in  a  legal  sense  is  assumed 
and  presupposed. 

Contract  pcrformable  on  Sunday. 

Whatever  the  true  rule  may  be  with  re- 
spect to  the  governing  law  as  to  the  validity 
of  a  contract  as  affected  by  the  fact  that  it 
was  made  on  Sunday,  there  would  seem  to 
be  but  little  room  for  question  that  the 
validity  of  the  contract  as  affected  by  the 
fact  that  it  is  to  be  performed  on  Sunday 
is  to  be  determined  by  the  law  of  the  place 
of  performance,  at  least  if  there  is  a  def- 
inite fixed  place  of  performance. 

And  it  was  so  held,  or  at  least  assumed, 
in  Said  v.  Stromberg,  55  Mo.  App.  438. 
In  that  case,  by  a  contract  apparently  made 
in  Missouri,  there  was 'a  sale  of  the  bar 
privilege  on  an  excursion  train  to  be  run 
on  Sunday  to  a  point  in  Illinois.  The 
train  started  from  St.  Louis,  but  the  bag- 
gage car  in  which  the  bar  was  located  was 
locked  until  the  state  of  Illinois  was 
reached.  There  being  nothing  on  the  face 
of  the  paper  or  in  the  evidence  to  show 
that  the  contract  or  any  part  of  it  was  to 
be  performed  on  Sunday  in  Missouri,  and 
there  being  no  proof  as  to  the  law  of  Il- 
linois on  the  subject,  it  was  held  that  the 
contract  was  not  void  because  it  contem- 
34  L.R.A.(N.S.) 


plated    performance   on    Sunday.      It   was 
clearly   assumed   that  the   law  of   Illinois^ 
if  proved,  would  have  governed. 

In  Western  U.  Teleg.  Co.  v.  Way,  83 
Ala.  542,  4  So.  844^,  an  action  against  a 
telegraph  company  for  loss  of  a  contract 
because  of  the  failure  to  transmit  a  mes- 
sage which  was  delivered  to  it  in  Alabama 
on  Saturday,  but  which,  in  order  to  have 
been  on  time  to  complete  the  contract, 
must  have  been  delivered  in  Germany  on 
Sunday,  it  seems  to  have  been  assumed  that 
the  law  of  Germany  would  have  governed 
on  this  point  if  proved;  but  the  case  was 
disponed  of  upon  the  ground  that,  in  the 
absence  of  proof,  it  could  not  be  presumed 
that  the  delivery  of  the  telegram  on  Sun- 
day would  be  prohibited  by  the  laws  of 
Germany. 

Public   policy  of   forum. 

Assuming  that  a  contract  made  or  to  be 
performed  on  Sunday  is  valid  by  the  prop- 
er law,  whether  that  law  is  the  lew  loct 
contractus  or  lew  loci  solutionis,  a  court 
of  another  jurisdiction  might,  of  course, 
take  the  view  that  it  would  be  contrary  to 
the  public  policy  of  the  forum  to  enforce 
such  a  contract.  As  a  matter  of  fact,  how- 
ever, none  of  the  cases  have  declined  on 
this  ground  to  enforce  a  contract  assumed 
to  be  valid  by  its  proper  law,  and  some 
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terpreted  in  accordance  with  the  law  of  the 
place  in  which  it  is  to  be  performed  (Lim- 
erick Nat.  Bank  v.  Howard,  71  N.  H.  13, 
93  Am.  St  Rep.  489,  61  Atl.  64;  Rixford 
V.  Smith,  62  N.  H.  355,  362,  13  Am.  Rep. 
42;  Gray  t.  Jackson,  51  N.  H.  9,  12  Am. 
Rep.  1;  Barter  ▼.  Wheeler,  49  N.  H.  9,  6 
Am.  Rep.  434),  and  not  that  its  validity 
is  to  be  determined  in  that  way  (Davis  v. 
Osgood,  69  N.  H.  427,  44  Atl.  432;  Little 
T,  Riley,  43  N.  H.  109,  113).  In  short, 
the  reasoning  of  these  cases  presupposes 
a  contract  the  parties  were  permitted,  or 
at  least  not  forbidden,  to  make,  by  the 
lex  loci  contractus,  and  they  hold  that 
even  such  a  contract  will  not  be  enforced 
when  it  would  not  be  legal  if  made  in  the 
place  in  which  it  is  to  be  performed.  Thay- 
er V.  Elliott,  16  N.  H.  102.  These  cases 
therefore  do  not  sustain  the  contention 
that  this  court  will  enforce  a  contract  the 
parties  were  forbidden  to  make  by  the  lex 
loci  contractus,  when  it  appears  that  it 
would  have  been  legal  if  made  in  the  place 
in  which  it  was  to  be  performed.  Neither 
does  the  rule  usually  applied  in  this  juris- 
diction to  determine  when  a  contract  made 
io  one  place,  but  to  be  performed  in  an- 
other, is  valid.  According  to  that,  the  va- 
lidity of  the  contract  is  to  be  determined 
by  the  lew  loci  contractus.  In  other  words, 
a  contract  the  lex  loci  contractus  forbids 
ti.e  parties  to  make  will  not  be  enforced 
in  this  jurisdiction  (Davis  v.  Osgood,  69 
K.  H.  427,  44  Atl.  432) ;  but  one  which  is 


valid  where  it  is  made  will  usually  be 
enforced  here  (Seely  v.  Manhattan  L.  Ins. 
Co.  72  N.  H.  49,  65  Atl.  425 ;  Dorntee  Cas- 
ket Co.  v.  Gunnison,  69  N.  H.  297,  45  Atl. 
318;  Cleveland  Mach.  Works  v.  Lang,  67 
N.  H.  348,  68  Am.  St.  Rep.  675,  31  Atl. 
20). 

Although  all  contracts  to  do  an  illegal 
act  are  invalid,  the  converse  of  that  prop- 
osition is  not  true.  It  does  not  follow 
from  the  fact  that  the  carriage  of  the 
mare  on  Sunday  was  legal  in  Massachu- 
setts, that  the  contract  under  which  it  was 
done  is  valid.  The  legality  of  an  act,  and 
the  validity  of  the  contract  under  which 
it  is  to  be  done,  are  as  separate  and  dis- 
tinct entities  as  the  act  of  making  the  con- 
tract and  that  of  doing  any  of  the  things 
it  contemplates.  The  making  of  a  con- 
tract is  an  act,  and,  like  all  other  acts,  de- 
pends for  its  validity  on  the  law  of  the 
place  where  it  is  done;  so,  when  the  con* 
tract  is  not  made  in  tlie  place  in  which  it 
is  to  be  performed,  its  validity  depends  on 
the  law  of  one  jurisdiction,  and  the  legali- 
ty of  the  act  to  be  done  on  that  of  an- 
other. A  contract  may  be  invalid  when 
the  act  to  be  done  is  legal,  both  where  the 
contract  is  made  and  where  it  is  to  be  per- 
formed (Davis  V.  Osgood,  supra),  for,  not 
only  is  a  contract  to  do  an  illegal  act  in- 
valid, but  one  to  do  a  legal  act  is  also  in- 
valid if  it  is  made  at  a  time  or  in  a  way 
the  lex  loci  contractus  forbids  the  parties 
to  make  it.     The  test,  therefore,  to  deter- 


of  the  cases  have  expressly  repudiated  this 
view.  On  this  point  Judge  Redfield  in 
Adams  ▼.  Gay,  19  Vt.  358,  remarked:  "And 
before  we  could  determine  that  any  given 
cause  shocked  the  moral  feeling  of  the 
community,  we  must  be  able  to  find  but 
one  pervading  feeling  upon  that  subject; 
BO  much  so,  that  a  contrary  feeling  in  an 
individual  would  denominate  him  either  in- 
sane or  diseased  in  his  moral  perceptions. 
Xow,  nothing  is  more  absurd,  to  my  mind, 
than  to  argue  the  existence  of  any  such  uni- 
versal moral  sentiment  in  regard  to  the 
observance  of  Sunday.  It  is  in  no  just 
sense  a  moral  sentiment  at  all  which  im- 
pels us  to  the  observance  of  Sunday,  for 
religious  purposes,  more  than  any  other 
(lay.  It  i»  but  education  and  habit,  in 
the  main,  certainly.  Moral  feeling  might 
dictate  the  devotion  of  a  portion  of  our 
time  to  religious  rites  and  solemnities,  but 
rould  never  indicate  any  particular  time 
abov€^tll  others." 

And  the  court  in  Swann  v.  Swann,  23 
Fed.  299,  in  arguing  that  the  enforcement 
of  a  contract  made  in  another  state  on 
Sunday  is  not  contrary  to  the  public 
policy  of  the  forum,  points  out  that  the 
common  law  made  no  distinction  between 
the  Lord's  Day  and  any  other  day,  and 
that  even  among  Christians  there  are  wide 
differences  of  opinion  and  practice  in  re- 
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gard  to  the  observance  of  Sunday,  and  that 
the  local  statute  which  prohibits  work  on 
Sunday  excepts  members  of  any  religious 
society  who  observe  as  Sabbath  any  other 
day  of  the  week  than  the  Christian  Sab- 
bath or  Sunday. 

It  was  not  necessary  for  the  court  in 
Brown  ▼.  Browning,  15  R.  I.  422,  2  Am. 
St.  Rep.  908,  7  Atl.  403,  to  go  quite  so  far 
as  the  other  cases  on  this  point.  In  that 
case  the  contract  was  made  in  Connecticut 
after  sunset  on  Sunday.  The  statute  of 
Connecticut  prohibited  business  on  Sun- 
day between  sunrise  and  sunset,  while  the 
statute  of  Rhode  Island  prohibited  business 
during  the  whole  day  of  Sunday.  The  opin- 
ion merely  takes  the  position  that,  under 
the  circumstances,  the  enforcement  of  the 
contract  was  not  contrary  to  the  public 
policy  of  Rhode  Island.  Possibly,  it  might 
have  been  held  otherwise  if  there  had  been 
no  restrictions  whatever  in  Connecticut  on 
Sunday  contracts. 

Of  course,  the  other  cases  previously 
cited,  which  held  the  contract  valid  upon 
the  ground  that  it  did  not  appear  that  it 
would  be  invalid  by  the  law  of  the  place 
where  made,  are  implied  authority  against 
the  view  that  it  is  contrary  to  the  public 
policy  of  the  forum  to  enforce  a  contract 
made  in  another  state  on  Sunday. 

G.  H.  P. 
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mine  the  validity  of  a  contract  is  to  in- 
quire whether  the  lew  loci  contractus  for- 
bade the  parties  to  make  it, — not  whether 
it  forbade  them  to  do  the  act  or  acts  it  con- 
templates, nor  whether  the  parties  are  for- 
bidden to  do  them  hj  the  law  of  the  place 
where  they  are  to  be  done.  If  this  test  is 
applied  to  the  facts  of  this  case,  the  contract 
is  invalid  because  made  at  a  time  when  the 
parties  were  forbidden  to  make  it  by  the 
law  of  Vermont, — ^the  lew  loci  oontraotue. 
This  makes  it  unnecessary  to  consider  the 
defendants'  contention  that  the  common 
law  permits  the  making  of  the  contract 
when  the  act  is  legal  in  the  place  in  which 
it  is  to  be  done,  even  though  it  would  be 
illegal  if  done  in  the  place  where  the  con- 
tract is  made;  and  as  to  that  contention, 
no  opinion   is  intended  to  be  expressed. 

The  second  question  to  be  considered  is 
whether  ''the  plaintiff  is  in  a  position  to 
interpose"  the  objection  that  the  contract 
is  Invalid  because  made  on  Sunday.  The 
answer  to  that  question  depends  on  wheth- 
er he  has  recognized  the  contract  at  a  time 
when  it  could  have  been  legally  made  by 
the  law  of  Vermont.  Flinn  v.  St.  John, 
61  Vt.  334,  345.  The  fact  that  the  de- 
fendants completed  the  shipment  of  the 
mare  at  a  time  when  it  would  have  been 
legal  to  make  the  contract  has  no  ten- 
dency in  and  of  itself  to  prove  that  the 
plaintiff  recognized  it.  They  do  not  con- 
tend that  he  is  bound  by  the  acts  of  the 
man  in  charge  of  the  mare,  or  that  that 
man  was  authorized  to  do  anything  more 
than  care  for  the  mare  while  in  transit.  It 
may  well  be  that,  if  the  plaintiff  had  ac- 
companied the  mare,  his  permitting  the  de- 
fendants to  continue  the  shipment  on  Mon- 
day would  be  a  recognition  of  the  con- 
tract; but  he  did  not  accompany  her.  Nei- 
ther is  the  fact  that  the  plaintiff  accepted 
the  mare  on  her  arrival  sufficient  to  sus- 
tain a  finding  that  he  recognized  the  con- 
tract. There  was  nothing  else  he  could 
do;  and  accepting  her  under  these  circum- 
stances was  at  least  as  consistent  with 
an  intention  to  repudiate  as  with  one  to 
recognize  the  contract.  The  contract  pro- 
vided, in  effect,  that  the  defendants  would 
carry  the  plaintiff's  mare  from  Bellows 
Falls  to  Nashua  for  a  definite  amount  if 
he  would  assume  the  risk  for  her  reaching 
there  in  safety,  and  he  paid  them  what  they 
were  to  receive  for  doing  the  work.  Con- 
sequently, the  question  whether  he  has  re- 
ceived any  benefit  from  what  they  did  in 
pursuance  of  the  contract  depends  on 
whether  the  loss  he  sustained  because  of 
the  injury  to  the  mare  is  greater  or  less 
than  the  difference  between  the  sum  he 
paid  and  the  sma  he  would  have  had  to 
pay  but  for  the  special  contract.  As  the 
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facts  are  understood,  his  loss  is  much 
greater  than  that  difference.  Consequently, 
it  is  imnecessary  to  consider  whether  the 
law  of  Vermont  permits  a  person  who  re- 
ceives and  retains  the  benefit  of  what  is 
done  under  a  contract  to  deny  its  validity. 
Plaintiff's  exception  sustained. 

All  concur. 
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JOSEPH  CHAPLER,  Appt. 

(228  Pa.  630,  77  Atl.  1013.) 

Homicide  —  presamption  of  degree  — 
vse  of  deadly  weapon. 

No  presumption  of  the  intent  necessary  to 
render  a  homicide  murder  in  the  first  degree 
arises  from  the  use  of  a  deadly  weapon  di- 
rectly against  a  vital  part  of  the  body,  al- 
though the  jury  may  consider  such  facta 
together  with  all  the  other  facts  in  the 
case,  in  determining  whether  or  not  such  in- 
tent existed. 

(July  1,  1910.) 

yote, '^  Presumption  aa  to  dUitinctivc 
elenventa  of  murder  in  first  degree 
from,  use  of  deadly  weapon, 

I.  Scope,    74. 
II.  Introductory,    75. 
III.  Rule  in  various  jurisdictions. 

a.  General  summary,   76. 

b.  The  cases,  77. 

J.  Scope. 

This  note  Is  limited  to  cases  from  juris- 
dictions where  murder  is  divided  into  more 
than  one  degree,  and  in  general  to  casea 
where  the  accusation  is  of  wilful,  deliber- 
ate, and  premeditated  killing,  as  distin- 
guished from  other  classes  of  murder  in 
the  first  degree.  Cases  of  assault  with  in- 
tent to  murder  are  excluded. 

Whether  the  facts  in  evidence  are  suffi- 
cient to  sustain  a  verdict  of  murder  in  the 
first  degree  is  without  the  scope  of  thin 
note,  but  a  few  cases  of  this  nature  are 
cited  as  reflectinff  upon  its  subject. 

The  reader  will  notice  that  some  of  the 
cases  refer  to  the  question  whether  pre- 
sumptions apply  when  facts  and  circum- 
stances relative  to  the  killing  are  in  evi- 
dence. Most  of  the  cases  are  silent  on  this 
question,  and  no  attempt  is  made  to  deal 
with  it,  .as  we  are  here  concerned  with  the 
force  and  extent  of  the  presumption  from 
the  use  of  a  deadly  weapon,  rather  than 
with  the  circumstances  under  which  it  may 
arise. 

For  cases  on  the  elements  of  delibera* 
tion  and  premeditation  as  affected  by  the 
brevity  of  the  period  elapsing  between  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  CXyer  and  Terminer  Court  for 
Cambria  County  convicting  him  of  murder. 
ReTersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morgan  W.  Evans  and  John 
H.  McCann,  for  appellant: 

The  presumption  arising  from  the  use  of 
a  deadly  weapon  directed  towards  a  vital 
part  of  the  body,  where  defendant  goes  to 
trial,  does  not  rise  higher  than  murder 
of  the  second  degree. 

Com.  ▼.  Drum,  58  Pa.  0;  Murray  v.  Com. 
79  Pa.  311;  Com.  ▼.  Greene,  227  Pa.  88,  136 
Am.  St  Rep.  867,  76  Atl.  1024. 

Messrs.  J.  W.  Iieech  and  D.  P.  Wei- 
mer  for  the  Commonwealth. 


resolution  to  kill  and  the  homicide,  see 
the  note  to  Com.  ▼.  Tucker,  7  L.R.A.(N.S.) 
1056. 

For  the  general  subject  of  presumption 
of  malice  from  killing,  see  the  note  to  Mann 
T.  SUte,  4  L.R.A.(N.S.)    934. 


II,  Introductory* 

It  was  a  principle  of  the  common  law 
that  the  act  of  killing  raised  a  presump- 
tion of  malice  aforethought,  that  is  to  say, 
of  murder.  In  Com.  v.  York,  9  Met.  93, 
43  Am.  Dec.  373,  Chief  Justice  Shaw  sub- 
bribes  to  this  doctrine,  stating  it  thus: 
"When  the  fact  of  voluntary  homicide  is 
shown,  and  this  not  accompanied  with  any 
fact  of  excuse  or  extenuation,  malice  is  in- 
ferred from  the  act;  that  this  is  a  fact 
which  may^  be  controlled  by  proof,  but  the 
proof  of  It  lies  on  the  defendant;  and  if 
not  so  proved,  it  cannot  be  taken  into  ju- 
dicial consideration." 

The  dissenting  opinion  of  Wilde,  J.,  in 
the  York  Case,  seems  to  show  the  inherent 
unsoundness  of  this  presumption,  which,  he 
says  "had  its  origin  in  a  barbarous  age;" 
but  it  is  stated  in  the  note  to  Mann  v, 
SUte,  4  L.R.A.(N.S.)  934  (above  referred 
to),  on  the  authority  of  Bowlby's  Wharton 
on  Homicide  (§§  94,  99)  and  cases,  that 
many  American  cases  hold  to  the  common- 
hiw  rule  that  the  act  of  killing  raises  a 
presumption  of  malice,  without  reference 
to  whether  or  not  the  killinff  appears  to 
be  intentional,  but  that,  by  tne  weight  of 
modem  authority,  if  the  circumstances  ap- 
pear, it  is  not  a  case  of  presumption  from 
unexplained  facts,  but  of  determination 
from  the  facts  themselves.  And  Mr.  Bowl- 
by  further  says  (§94)  that  an  increasing 
number  of  the  courts  have  modified  the 
old  rule  ''by  holding  that  the  inference  of 
malice  may  be  made  from  the  homicidal 
act,  by  the  jury,  as  matter  of  fact,  the 
surrounding  circumstances  not  appearing." 

It  would  seem  that  in  jurisdictions  where 
a  presumption  attaches  to  the  fact  of  kill- 
ing, that  a  fortiori,  it  would  attach  to  the 
fact  of  killing  with  a  deadly  weapon  aimed 
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Stewart,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  stands  convicted  of  murder 
in  the  first  degree.  If  the  verdict  which  so 
condemned  him  was  the  free  expression  of 
a  conclusion  reached  by  the  jury  upon  re- 
view of  the  evidence  in  the  case,  upon  prop- 
er instructions  as  to  the  law,  the  verdict 
ought  hot  to  be  disturbed,  for  unquestion- 
ably from  the  evidence  the  jury  would  have 
been  fully  warranted  in  reaching  such  con- 
clusion; that  is  to  say,  they  could  have 
found  in  the  evidence  every  ingredient  nec- 
essary to  conviction  for  the  highest  degree 
of  guilt.  If,  on  the  other  hand,  however,  the 
verdict  was  reached  by  the  jury  under  in- 
structions from  the  court  as  to  their  duty, 

which    prevented    consideration    of    those 

'. « 


at  a  vital  part,  and  that  this  would  also 
be  true  even  in  those  jurisdictions  where 
the  presumption  is  only  applicable  in  the 
absence  of  facts,  if  the  only  facts  shown 
are  the  killing  with  a  deadly  weapon ;  that 
is  to  say,  a  presumption  of  malice  afore- 
thought, and  so  of  murder  at  common-law. 
And  in  manv  of  the  cases  it  is  accordingly 
held  that  there  is  such  presumption,  but 
that,  as  generally  murder  in  the  first  degree 
requires  more  than  malice  aforethought,  the 
presumption  does  not  rise  higher  tnan  the 
second  d^ee,  leaving  the  other  elements 
of  the  crime  to  be  affirmatively  shown  by 
the  prosecution. 

And  it  is  said  in  Bowlby's  Wharton  on 
Homicide,  §  100:  'The  rule  is  well  sup- 
ported that  proof  of  the  deliberate  or  in- 
tentional use  of  a  deadly  weapon  in  effect- 
ing a  homicide  raises  a  presumption  of 
malice,  and  shifts  the  burden  of  proof  to 
repel  the  inference  of  malice  to  the  accused, 
unless  evidence  proving  the  killing,  or  the 
proof  already  given,  shows  its  absence. 
.  .  .  While  the  law  presumes  a  person 
innocent  until  the  contrary  is  made  to  ap- 
pear, when  it  is  shown  that  he  killed  a 
person  with  a  deadly  weapon,  the  presump- 
tion of  innocence  yields  to  specific  proof, 
and  the  law  infers  that  the  killing,  if  un- 
explained, was  malicious." 

Mr.  Bowlby  says  further,  §  162:  "The 
unjustifiable,  in1>entional,  and  deliberate 
use  of  a  deadly  weapon,  or  a  use  of  such 
weapon  from  which  death  would  be  liable 
to  result,  gives  rise  to  an  inference  of  the 
deliberate  and  premeditated  intent  to  take 
life,  necessary  to  make  a  resultant  killing 
murder  in  the  first  degree.  .  .  .  But 
the  use  of  the  deadly  weapon  must  have 
been  deliberate,  the  mere  use,  with  nothing 
more,  raises  an  inference  of  malice  only; 
to  raise  an  inference  of  premeditation,  de- 
liberation and  premeditation  must  appear 
in  the  manner  of  the  use." 

It  will  be  seen  that  at  this  time  the  pre- 
siimption  from  the  mere  use  of  a  deadly 
weapon  does  not  appear  to  rise  to  the  first 
degree  of  murder,  except  in  jurisdictions 
where  such  degree  requires  no  more  ele- 
ments than  murder  at  common  law.     In 
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things  which  necessarily  enter  into  the  de- 
termination of  the  degree  of  guilt,  then  it 
ought  not  to  be  allowed  to  stand.  Appel- 
lant killed  his  victim  by  suddenly  stabbing 
him  in  the  neck,  thereby  severing  the  jugu- 
lar vein,  from  which  wound  death  very 
soon  resulted.  Assuming  that  the  evidence 
was  sufficient  to  establish  the  offense  of 
murder,  and  that  the  jury  was  so  convinced, 
it  still  remained  for  the  jury,  to  deter- 
mine the  degree.  Was  it  murder  in  the 
first  or  second  degree?  Conviction  for  the 
higher  degree  could  be  justified  only  as  the 
commonwealth  had  established  by  evidence 
a  specific  intent  on  the  part  of  the  accused 
to  take  life.  Whether  it  had  done  so  was 
a  question  for  the  jury  alone  to  decide.  No 
presimiption  of  law  carried  the  offense  be- 


yond the  second  degree.  The  law  regards 
the  circumstance  that  a  deadly  weapon  was 
used  as  evidence  that  a  specific  intent  to 
kill  existed;  but  it  is  never  so  far  conclu- 
sive as  to  such  fact  that  the  trial  court  may 
pronounce  it  established  as  a  matter  of  law. 
The  jury  may  infer  the  intent  from  the  fact, 
but  the  court  may  not.  When  the  law  says 
that  the  jury  may  infer  a  specific  intent 
to  take  life  from  the  use  of  a  deadly  weap- 
on, all  that  it  means  is  that  such  circum- 
stance is  evidence  of  such  intent.  It  does 
not  mean  that  a  presumption  of  murder  in 
the  first  degree  arises  upon  such  fact  being 
shown.  The  fact  is  to  be  considered  in  the 
determination  of  the  question,  and  its  con- 
vincing force  is  a  relative  matter,  depending 
upon    circumstances,   and    the   evidence,    if 


some  jurisdictions  the  matter  of  presump- 
tions is  dealt  with  by  statute. 

The  old  idea  found  in  some  of  the  text- 
books, that  any  presumptions  in  homicide 
were  conclusive,  is  now  exploded  ex- 
cept where  otherwise  provided  by  statute. 
What  in  general  is  meant  by  the  courts 
in  homicide  cases,  when  they  instruct  the 
jury  or  say  that  a  presumption  arises  from 
the  fact  of  killing  or  of  killing  with  a 
deadly  weapon,  is  that  the  matter  pre- 
sumed is  prima  facie  proved  by  such  fact, 
nothing  appearing  to  the  contrary  in  prov- 
ing such  fact. 

Some  of  the  courts  have  recognized  that 
the  word  "presumption"  should  not  be  used 
at  all   in   connection   with   malice,   intent, 

{premeditation,  or  deliberation.  It  is  mis- 
eadin^  to  the  jury,  and  tends  to  great 
confusion  in  the  language,  if  not  in  the 
reasoning,  of  the  courts,  and  makes  it 
often  difficult,  if  not  impossible,  to  tell 
from  single  cases  the  view  of  the  court. 
The  only  correct  position  is  that  the  facts 
are  for  the  jury  with  their  inferences  and 
deductions,  and  that  from  certain  facts  cer- 
tain inferences  and  deductions  may  be 
drawn.  And  in  drawing  them,  the  simpli- 
city of  common  sense  needs  no  metaphysi- 
cal assistance. 

It  is  believed  that  a  perusal  of  the  cases 
here  cited  will  persuade  the  reader  that  the 
use  of  the  word  "presumption"  in  homicide 
should  be  limited  to  the  presumption  of  the 
prisoner's  innocence.  It  would  probably 
be  a  sound  charge  in  all  jurisdictions  (ex- 
cept where  presumptions  are  statutory), 
which  instructed  the  jury,  after  an  instruc- 
tion as  to  the  finding  of  the  fact  of  killing 
by  the  defendant,  that  to  convict  of  a  wil- 
ful, deliberate,  and  premeditated  killing, 
the  state  is  bound  to  establish  beyond  a 
reasonable  doubt  the  elements  of  malice 
aforethought,  intent,  premeditation,  and 
deliberation,  but  that  direct  evidence  is 
not  necessary  for  that  purpose.  That  these 
elements  must  generally  be  proved  by  in- 
ference or  deduction  from  the  circum- 
stances of  the  cai?<j.  The  character  of  the 
weapon  employed,  the  force  and  number  of 
the  blows,  the  location  and  K>-veritv  of  the 
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wounds,  the  place  of  the  crime,  together 
with  every  circumstance  having  a  legiti- 
mate bearing  on  the  subject,  may  be  con- 
sidered by  the  jury. 

The  reader  will  remember  that  man- 
slaughter excludes  the   idea  of  malice. 

///.  Rule  in  various  jurisdictions. 

a.  General  summary. 

It  will  be  seen  from  the  cases  cited  in 
the  succeeding  subdivision  of  this  note: 
First,  that  in  Colorado,  Kansas,  New  Mexi- 
co, New  York,  Wyoming,  and  it  seems  also 
in  Nevada,  and  possibly  in  Michigan  and 
New  Hampshire,  the  courts  regard  the  con- 
clusions that  may  be  reached  from  a  kill- 
ing or  a  killing  with  a  deadly  weapon 
rather  as  inferences  or  deductions  that  mav 
be  drawn  by  the  jury  if  they  see  fit,  than 
as  presumptions.  Second,  that  in  Minne- 
sota and  VVisconsin  the  courts  have  con- 
strued the  peculiar  and  similar  statutes  of 
murder. in  the  first  degree  there  in  force, 
as  substantially  the  same  as  murder  at 
common  law,  and  consequently  have  con- 
sidered that  killing  with  a  deadly  weapon 
raises  a  presumption  of  murder  in  the  first 
degree.  Third,  that  in  the  other  jurisdic- 
tions the  presumption  from  such  killing 
does  not  appear  to  rise  above  the  second 
degree,  but  that  in  one  or  two  jurisdic- 
tions the  situation  is  not  entirely  clear. 

It  will  be  seen  that  within  these  limits 
the  form  and  nature  of  the  presumption 
varies.  Thus,  from  the  use  .of  a  dcadlv 
weapon  there  is  a  presumption  of  malice 
in  Arizona,  Arkansas,  New  Jersey,  Wash- 
ington, and,  it  seems  in  Nebraska  and  some 
other  jurisdictions;  and  a  presumption 
of  intent  in  California.  And  that  from 
such  use  there  is  a  presumption  of  malice 
or  intent  in  North  Carolina,  Tennessee,  and 
Texas,  and  of  malice  and  intent  in  Iowa. 
That  from  the  intentional  use  of  a  deadly 
weapon,  there  is  a  presumption  of  malice 
and  intent  in  Indiana  and  Ohio,  and  of 
malice  and  formed  design  in  Alabama.  Spe- 
cial peculiarities  of  the  presumption  in  oth- 
er jurisdictions  are  noted  in  consideration 
of  the  cases. 
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any,  offered  to  countervail  it.  The  law  will 
•lUgtaiu  a  finding  of  intent  from  the  single 
fact  that  a  deadly  instrument  was  used;  nev- 
ertheless, it  is  in  every  case  for  the  jury  to 
derive  their  own  conclusion  as  to  the  intent 
from  fhe  circumstances  which  the  case  dis- 
closes. To  meet  this  feature  of  the  case,  the 
court  was  asked  to  instruct  the  jury  as  fol- 
lows: "Murder  in  the  first  degree  is  limited 
to  wilful,  deliberate,  and  premeditated  kill- 
ing, and  the  presumption  from  the  use  of  a 
deadly  weapon  rises  no  higher  than  murder 
in  the  second  degree."  The  point  was  a  cor- 
rect expression  of  the  law,  and  should  have 
been  unqualifiedly  affirmed.  The  answer 
was  as  follows:  "That  may  be  true  where 
the  defendant  submits  and  no  testimony  is 
olTered,  but  we  have  just  said  to  you  that 


the  essential  difference  between  murder  in 
the  first  degree  and  murder  in  the  second 
degree  is  the  intent  to  kill,  and  the  jury  may 
infer  that  intent  from  the  use  of  the  dead- 
ly weapon,  where  it  was  directed  at  a  vital 
part  of  the  body.  With  that  modification 
we  afiirm  the  point."  The  qualification  was 
a  virtual  denial  of  the  point,  and  amounted 
to  an  instruction  that  the  presumption 
yielded  when  it  was  shown  that  a  deadly 
weapon  was  used,  directed  at  a  vital  part. 
This,  as  we  have  said,  is  not  the  law.  Un- 
der no  circumstances,  whether  the  party 
charged  submits  or  does  not  submit,  does 
the  presumption  rise  higher  than  the  sec- 
ond degree.  As  was  said  in  the  recent  case 
of  Com.  v.  Greene,  227  Pa.  86,  136  Am.  St. 
Rep.  867,  75  Atl.  3024,  whenever  the  com- 


h.  The  cases. 

It  is  not  intended  to  include  cases  which 
hold  that  malice  is  implied  or  presumed 
from  the  fact  of  killing  or  from  the  fact 
of  killing  with  a  deadly  weapon,  except 
in  so  far  as  such  cases  serve  to  throw 
light  on  the  particular  subject  of  this  note. 

Alabama, 

In  Alabama  the  presumption  does  not 
ri.se  above  the  second  degree,  although  the 
intentional  use  of  a  deadly  weapon  raises 
a  presumption  of  "formed  design,"  as  that 
expression  is  not  necessarily  characteristic 
of  murder   in   the   first  degree. 

Thus,  in  Hornsby  v.  State,  94  Ala.  55, 
10  So.  522,  the  court  said:  "The  definition 
of  murder  in  the  first  degree  given  by  the 
court  in  its  general  charge  is  not,  as  an 
abstract  proposition  of  law,  absolutely  cor- 
rect. As  we  interpret  the  charge,  it  holds 
that  whenever  there  is  a  formed  design  to 
take  life,  and  life  is  taken  in  pursuance 
thereof,  that  will  constitute  the  offense 
of  murder  in  the  first  degree,  without  re- 
gard to  other  facts  in  the  case.  There  may 
be  a  formed  design  to  take  life  by  one  act- 
injj  entirely  in  self-defense.''  It  was  in 
this  connection  that  the  court  said:  "It 
is  undoubtedly  a  canon  of  the  law  that 
if  'one  man  intentionallv  shoots  another 
with  a  gun  or  other  deadly  weapon,  and 
death  ensues,  the  law  implies  or  presumes 
malice,*  and  we  may  add  a  ^formed  design' 
to  take'  life ;  and  it  imposes  upon  the  slay- 
er the  burden  of  rebutting  this  presump- 
tion by  other  proof,  unless  the  evidence 
which  proves  the  killing  rebuts  the  pre- 
!4umption."  The  court  is  here  talking 
about  a  formed  design  with  reference  to 
murder  in  the  second  degree,  and  not  with 
reference  to  murder  in  the  first  degree.  In 
that  case,  the  defendant  was  convicted  of 
murder  in  the  second  degree,  and  judg- 
ment was  reversed  upon  a  different  ground. 

So,  in  Miller  v.  State,  107  Ala.  40,  19 
So.  37,  the  court,  in  affirming  a  conviction 
of  murder  in  the  second  degree,  said:  "It 
is  now  held,  in  effect,  that  the  intentional 
taking  of  life  with  a  deadly  weapon  implies 
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a  formed  design  to  take  the  life,  whether  it 
be  a  wilful,  malicious,  deliberate,  and  pre- 
meditated killing,  constituting  murder  in 
the  first  degree;  or  malicious  merely,  con- 
stituting murder  in  the  second  degree;  or 
without  malice,  constituting  manslaughter; 
or  whether  the  homicide  was  excusable  or 
justifiable.  The  instruction,  therefore,  that 
when  one  intentionally  kills  another  with 
a  deadly  weapon,  the  law  presumes  that 
it  was  maliciously  done,  and  was  done  with 
formed  design  to  take  life,  imless  the  evi- 
dence which  proves  the  killing  shows  the 
excuse  of  extenuation,  was  free  from  er- 
ror." 

Substantially  the  same  was  said  in  Bur- 
ton v.  State,  107  Ala.  108,  18  So.  284, 
where  the  court,  in  reversing  a  conviction 
of  murder  in  the  second  degree,  said  also: 
"Whether  the  'formed  de«ign'  to  take  life 
is  the  offspring  of  the  elements  that  con- 
stitute murder  in  the  first  degree,  that  is, 
wilful,  deliberate,  malicious,  and  premedi- 
tated, or  from  the  facts  which  constitute 
murder  in  the  second  degree,  or  from  sud- 
den passion  upon  sufficient  provocation,  or 
from  self-defense,  is  a  question  of  fact  for 
the  jury,  acting  under  the  presumptions 
of  law  from  the  facts  as  declared  and  in- 
structed by  the  court.  Hornsby  v.  State, 
94  Ala.  55,  10  So.  522." 

And  in  Bankhead  v.  State,  124  Ala.  14,  26 
So.  979,  the  following  instruction  was  ap- 
proved: "Whenever  one  man  intentional- 
ly kills  another  with  a  deadly  weapon,  the 
law  presumes  that  it  was  maliciously  done, 
— that  it  was  done  with  formed  design  to 
take  life, — unless  the  evidence  which  proves 
the  killing  shows  the  excuse  or  extenua- 
tion." 

In  Sullivan  v.  State,  102  Ala.  135,  48 
Am.  St.  Rep.  22,  15  So.  264,  the  court,  in 
reversing  a  conviction  of  murder  in  the  first 
degree  on  other  grounds  approved  the 
refusal  to  charge  that  if  one  intentionally 
does  an  act  calculated  to  take  life,  and 
death  is  unintentionally  produced,  the  homi- 
cide is  manslaughter  in  the  first  degree, 
saying,  inter  alia:  "When  life  is  taken  by 
the  direct  use  of  a  deadly  weapon,  if  there 
be  nothing  else  in  the  transaction, — no  just- 
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monwealth  asks  for  a  conviction  of  murder 
in  the  first  degree,  it  must  overcome  the 
presumption  of  second  degree  after  having 
established  a  felonious  homicide,  even  if 
committed  by  the  use  of  a  deadly  weapon 
upon  a  vital  part  of  the  body  of  the  dece- 
dent. In  that  case,  the  party  charged  of- 
fered no  evidence  whatever.  Here  the  de- 
fendant did  not  submit,  and  yet  the  only 
inference  that  the  jury  could  draw  from  the 
answer  must  have  been  that  he  had  submit- 
ted, and,  because  he  had  submitted,  he  was 
not  entitled  to  the  instruction  asked  for. 
But  the  mistake  did  not  stop  here.  The  gen- 
eral charge  leaves  us  in  no  doubt  as  to 
what  the  trial  judge  meant  by  his  answer 
to  the  point.  It  makes  it  certain  that  we 
have   given    it   no    other    meaning,    and 


ascribed  no  other  effect  or  purpose,  than 
he  intended.  What  he  intended  the  jury  to 
understand  was  that  the  fact  that  defend- 
ant used  a  deadly  weapon  was  conclusive 
of  the  question  of  degree  of  guilt.  In 
speaking  to  this  precise  point  he  uses  this 
language:  '*There  is  no  evidence  in  this 
case  of  what  was  in  the  mind  of  the  de- 
fendant at  the  time  that  he  inflicted  the 
fatal  blow,  but,  as  we  have  just  read  from 
the  charge  6t  Xhe  court  in  the  case  of  Com. 
V.  Drum,  68  Pa.  9,  the  jury  have  the  right 
to  infer  that  the  defendant  intended  the 
consequences  of  his  act.  When  with  a  knife 
of  this  character  he  inflicted  such  a  wound 
as  the  body  of  the  deceased  showed,  under 
the  circumstances  testified  to,  the  jury 
would  have  the  right  to  infer  that  he  in- 


ifying  or  explanatory  circumstances, — the 
presumption  is  that  the  killing  was  done 
in  pursuance  to  a  former  design.  Malice 
may  be  inferred  from  the  use  of  an  instru- 
ment known  to  be  liable  to  produce  death." 

In  Kennedy  v.  State,  86  Ala.  326,  6  So. 
300,  the  court,  in  affirming  a  conviction  of 
murder  in  the  first  degree,  said:  "There 
is  no  error  in  the  charge  given  by  the 
court,  to  the  effect  that  if  the  accused,  when 
he  saw  the  deceased  on  the  train  'on  pur- 
pose, and  without  any  circumstances  of 
mitigation  or  justification,  pulled  out  his 
pistol  and  shot  the  deceased,  this  would  be 
a  wilful  and  deliberate  murder.'  A  pistol 
is  a  deadly  weapon,  from  the  use  of  which 
malice  may  be  implied;  and  a  killing  with 
a  deadly  weapon,  without  more,  is  presump- 
tively murder.  If  there  were  no  circum- 
stances of  justification  or  excuse,  the  kill- 
ing could  not  have  been  done  in  self-defense. 
If  there  were  no  mitigation  or  extenuating 
circumstances,  it  could  not  be  reduced  to 
manslaughter,  nor  could  it  have  been  law- 
ful." It  will  be  seen  that  this  simply  de- 
fines the  crime,  and  leaves  the  matter  in 
the  hands  of  the  jury 

In  this  connection  it  may  be  of  interest 
to  oonsider  the  case  of  Gator  ▼.  Stato,  141 
Ala.  10,  37  So.  692,  where  the  presumption 
of  soberness  was  considered.  In  that  case, 
the  defendant  offered  proof  that  he  was 
drunk,  and  requested  the  court  to  char^  the 
jury  that  the  burden  was  not  upon  him  of 
proving  that  he  was  incapable  of  forming 
an  intention,  which  was  refused.  The  ap- 
pellate court  said  as  to  this,  in  affirming  a 
conviction  in  the  first  degree:  "The  evi- 
dence in  this  case  established  without  dis- 
pute the  killing  of  deceased  by  defendant 
with  a  deadly  weapon,  without  excuse  or 
extenuation.  The  presumption,  in  the  ab- 
sence of  evidence  to  the  contrary,  must  be 
indulged  that  he  was  capable  of  forming 
and  enterteining  the  intent  to  teke  life. 
In  view  of  this  presumption,  the  burden  was 
upon  him  to  overcome  not  by  a  preponder- 
ance of  the  evidence  it  is  true,  but  to  at 
least  create  a  reasonable  doubt  of  his  capa- 
city. The  charge  was  properly  refused." 
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Arizona. 

Under  a  statute  providing  that  on  a 
trial  for  murder,  upon  the  defendant's  com- 
mission of  homicide  being  proved,  the  bur- 
den devolves  upon  him  to  excuse  it,  etc., 
in  Halderman  v.  Territory,  7  Ariz.  120, 
60  Pac.  876,  the  court,  in  affirming  a  con- 
viction of  murder  in  the  first  degree,  said: 
'*The  following  language  of  the  court  is  ob- 
jected to  as  containing  error:  'You  are 
instructed  that  where  it  is  shown  that  a 
homicide  has  been  committed  with  a  deadly 
weapon,  and  no  circumstences  of  mitiga- 
tion, justification,  or  excuse  appear,  the  law 
implies  malice.  The  malice  thus  implied 
is  that  malice  aforethought  which  is 
necessary  to  sustain  an  indictment  for  mur- 
der.' ~  This  instruction,  as  we  conceive, 
states  in  different  language  the  substance 
of  §  1666,  and,  aside  from  the  stetute,  is 
amply  sustained  by  the  authorities."  It 
will  be  seen  that  this  implication  does  not 
rise  above  common-law  murder. 

Arkanatu, 

In  Arkansas  the  presumption  does  not 
rise  above  the  second  degree. 

In  Bivens  v.  State,  11  Ark.  466,  the  court 
said:  "If  a  man  were  to  raise  a  gun,  take 
aim  and  fire,  and  kill  another,  and  these 
were  all  the  facts  proven,  there  would  be 
no  doubt  but  that  he  intended  to  kill;  and 
this  would  be  sufficient  evidence  to  author- 
ize the  finding  of  that  fact,  and  the  law 
would  intend  that  it  was  done  with  malice 
aforethought,  and  would  be  prima  facie  a 
case  of  wilful,  deliberate,  malicious,  and 
premeditated  killing,  to  be  disproved  or 
confirmed  by  the  proof  of  the  other  attend- 
ing circumstances."  (Quoted  in  Sweeney  v. 
State,  36  Ark.  685.)  But  it  was  also  said 
in  the  Bivens  Case:  "The  death  by  the  use 
of  a  deadly  weapon  without  legal  excuse, 
or  sufficient  provocation  to  reduce  the  kill- 
ing to  manslaughter,  is  perhaps  sufficiently 
shown  by  the  testimony  to  have  authorized 
a  verdict  of  murder  in  the  second  degree; 
but  is  there  sufficient  evidence  in  the  rec- 
ord to  sustain  the  verdict  actually  found? 
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tended  to  take  life;  in  fact,  it  is  the.  duty 
of  the  jury  to  so  infer.  There  is  no  evi- 
dence of  his  intent,  except  from  his  own 
testimony  or  declaration  that  he  did  not  in- 
tend to  kill,  but  then  he  was  bound  to  know 
the  consequences  of  his  act  when  he  used 
a  deadly  weapon  directed  at  a  vital  part  of 
the  body  of  the  deceased."  Again  he  says: 
"If  yon  find  from  the  evidence  in  the  case 
the  defendant  had  malice  in  his  heart  to- 
ward Albert  Deering,  at  the  time  he  went 
to  where  he  was  and  used  such  a  knife  as 
described  in  the  testimony  of  this  case, 
striking  at  the  throat  of  Albert  Deering 
and  severing  the  jugular  vein,  unless  the 
defendant  would  excuse  his  act,  you  would 
not  only  have  the  right,  but  you  would  be 
obliged,  to  fix  the  degree  at  what  the  law 


defines  it  to  be."  The  manifest  error  here 
cannot  be  overlooked.  Defendant  had  gone 
upon  the  stand  and  given  his  narrative  of 
the  occurrence,  distinctively  disclaiming  a 
purpose  to  kill.  The  witnesses  for  the  com- 
monwealth had  detailed  the  circumstances 
of  the  occurrence  and  the  manner  in  which 
the  blow  was  delivered.  The  instruction? 
virtually  withdrew  all  of  this  testimony 
^rom  the  consideration  of  the  jury,  and  left 
them  to  find  the  intent  from  the  fact  that 
a  deadly  weapon  had  been  used,  and  from 
that  alone.  Indeed,  even  that  was  not  even 
accorded  them  as  a  prerogative  of  their 
own,  but  they  were  instructed  that  they 
were  obliged  to  so  find.  This  was  nothing 
less  than  a  binding  instruction,  and  it  was 
an  erroneous  instruction  as  well.    The  Ian- 


Is  it  satisfactorily  shown  that  the  prisoner 
maliciously  killed  the  deceased  in  pursuance 
of  an  antecedent,  clearly-formed  design  to 
take  hia  life?  .  .  .  Did  he  in  fact  form 
in  his  mind  such  design  to  kill  the  deceased, 
and  in  pursuance  thereof  execute  it?  That 
he  did  so  is  prima  facie  shown  by  the  act 
done  and  the  means  by  which  it  was  done, 
that  is  to  say,  by  the  killing  with  a  dead- 
ly weapon;"  and  the  court  decided  that 
there  was  evidence  sufficient  for  the  jury 
from  all  the  circumstances,  but  reversed 
the  conviction  of  murder  in  the  first  deffree 
on  other  grounds.  It  does  not  seem  here 
fhat  the  court  necessarily  intended  to  go 
further  than  to  hold  that  the  evidence  was 
sufficient  for  the  finding  of  the  jury. 

The  implication  is  of  malice.  '%  the 
radden  killing  of  a  human  being  with  a 
deadly  weapon,  without  provocation,  the 
law  implies  malice."  McAdams  v.  State, 
25  Ark.  405.  And,  ''Malicious  killinff  is  not 
necessarily  murder  in  the  first  degree." 
Sweeney  v.  State,  supra.  The  implication 
U  statutory.  Thus,  in  the  latter  case  the 
court  said:  ''When  it  is  shown  that  the 
killing  was  done  with  a  deadly  weapon, 
and  no  circumstance  of  mitigation,  justifi- 
cation, or  excuse  appears,  the  law  implies 
malice.     Ibid.    [Statute]  §  1252." 

So,  in  Vance  v.  State,  70  Ark.  272,  68  S. 
W.  37,  it  was  said :  "Where  the  killing  re- 
raits  from  the  assault  made  with  a  deadly 
weapon,  malice  will  be  implied  where  no 
considerable  provocation  appters,  or  where 
all  the  circumstances  manifest  an  aban- 
doned and  wicked  disposition.  Sandels  ft 
Hill's  Dig.  (Ark.)   §§  1656,  1642." 

California. 

While  some  of  the  cases  are  obscure,  it 
teems  to  be  the  law  that  to  convict  of  mur- 
der in  the  first  degree,  the  peculiar  elements 
of  that  crime  must  be  found  by  the  jury 
from  a  consideration  of  the  case  generally, 
and  that  the  presumption  is  not  more  than 
one  of  intent. 

For  the  shifting  of  the  burden  of  proof  in 
homicide  under  the  California  statute,  see 
People  V.  Bushton,  80  Cah  160,  22  Pac.  127, 
34L.R.A(N.S.) 


549;  People  v.  Knapp,  71  Cal.  1,  11  Pac. 
793 ;  People  v.  Hong  Ah  Duck,  61  Cal.  387 ; 
People  V.  Langton,  67  Cal.  427,  7  Pac.  843, 
7  Am.  Grim.  Rep.  439. 

The  mere  fact  of  killing  raises  no  pre- 
sumption of  murder  in  the  first  degree 
Thus,  where  the  statute  provides  that  "mal- 
ice shall  be  implied  where  no  considerable 
provocation  appears,  or  when  all  the  cir- 
cumstances of  the  killing  show  an  aban- 
doned and  malignant  heart,"  it  was  held  that, 
while  the  act  of  killing  unexplained  is  mur- 
der, "it  must  be  left  to  the  jury  to  deter- 
mine from  the  circumstances  before  them, 
whether  the  crime  is  murder  in  the  first  or 
second  degree;"  and  the  judgment  was  re- 
versed for  an  instruction  that  from  the 
mere  fact  of  killing,  the  law  presumed  the 
slayer  was  guilty  of  murder  in  the  first 
degree,  unless  this  presumption  was  re- 
butted.    People  V.  Gibson,  17  Cal.  283. 

And  in  People  v.  Sanchez,  24  Cal.  17,  the 
court  said:  "In  order  to  constitute  mur- 
der of  the  first  degree,  there  must  be  some- 
thing more  than  a  malicious  or  intentional 
killing." 

So,  in  People  v.  Bruggy,  93  Cal.  487, 
29  Pac.  26,  where  a  conviction  of  murder 
in  the  first  degree  was  affirmed,  the  court 
approved  the  following  instruction:  "If 
the  murder  was  deliberate  and  premeditated, 
it  was  murder  of  the  first  degree.  Other- 
wise, it  was  murder  of  the  second  degree. 
And  in  determining  the  degree,  any  evi- 
dence tending  to  show  the  mental  status 
of  the  defendant  is  a  proper  subject  for 
the  consideration  of  the  jury.  The  fact 
that  defendant  was  drunk  does  not  render 
the  act  less  criminal,  and  in  that  sense  it  is 
not  available  as  an  excuse.  But  there  is 
nothing  in  this  case  to  exclude  it  as  evi- 
dence upon  the  question  as  to  whether  the 
act  was  deliberate  or  premeditated.  It  was 
murder,  whether  premeditated  or  not.  And 
as  between  the  two  degrees  of  the  offense, 
there  is  no  presumption  or  intendment  of 
law  in  favor  of  the  first.  Presumptively, 
every  killing  is  murder.  But  so  fir  as  the 
degree  is  concerned,  no  presumption  arises 
from  the  mere  fact  of  the  killing,  considered 
separately    and    apart    from    the    circum- 
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guagc  of  Woodward,  J.,  in  Rhodes  v.  Com. 
48  Pa.  396,  is  here  most  appropriate.  He 
says  in  that  case:  "It  was  argued  that  it 
would  have  been  error  for  the  court  to  in- 
struct the  jury  .  .  .  that  the  offense 
was  murder  in  the  first  degree.  Undoubt- 
edly it  would  have  been,  and  it  was  not  er- 
ror to  instruct  them  that  it  was  murder 
on  the  first  degree,  but  it  is  one  thing  to 
instruct  the  jury  upon  the  legal  effect  of 
evidence,  and  quite  another  thing  to  com- 
pel them  to  find  a  fact  in  a  particular  way. 
And  it  is  to  compel  a  jury,  when,  instead 
of  placing-  the  alternative  degrees  of  murder 
before  them,   the  judge   decides  that  they 


must  find  the  first  degree  or  acquit.  Under 
proper  instructions  from  the  bench,  it  is 
not  only  the  right  of  the  jury  to  ascertain 
the  degree,  but  it  is  the  right  of  the  accused 
to  have  it  ascertained  by  them,  and  a  judge 
takes  away  one  of  the  statutory  rights  of 
the  accused  when  he  undertakes  to  ascer- 
tain it."  In  what  we  have  said  we  have 
considered  the  only  assignments  that  were 
pressed  on  the  argument  of  the  case,  Nos. 
1  to  5,  inclusive.  These  are  sustained,  and 
this  makes  reference  to  the  others  unneces- 
sary. 

The  judgment  is  reversed,  and  venire  fa- 
cias de  novo  awarded. 


stances  under  which  the  killing  occurred. 
The  question  is  one  of  fact  to  be  deter- 
mined by  the  jury  from  the  evidence  in 
the  case,  and  is  not  a  matter  of  legal  con- 
clusion." 

In  People  v.  Bealoba,  17  Cal.  389,  the 
court  said:  "Murder  in  the  first  degree 
consists  of  a  wilful,  premeditated,  unlaw- 
ful killing;  the  intent  to  kill  must  exist; 
this  intent  may  be  inferred  from  the  cir- 
cumstances, as  the  use  of  a  weapon  cal- 
culated to  produce  death;  this  intent  need 
not  have  existed  for  any  given  length  of 
time  before  the  fatal  blow;  it  is  sufficient, 
the  killing  being  unjustified  or  unexcused 
by  the  circumstances,  that  the  intent  to 
kill,  if  it  be  formed,  be  on  the  instant  of 
killing  or  doing  the  act  from  which  the 
death  ensued." 

The  presumption  from  the  use  of  a  deadly 
weapon  is  one  of  intent  to  kill.  Thus,  in 
People  V.  Langton,  67  Cal.  427,  7  Pac.  843, 
7  Am.  Crim.  Rep.  439,  the  following  instruc- 
tion was  approved:  "Every  person  is  pre- 
sumed to  intend  w^hat  his  acts  indicate  his 
intention  to  have  been;  and  if  the  defend- 
ant fired  a  loaded  pistol  at  the  deceased 
and  killed  him,  the  law  presumes  that  the 
defendant  intended  to  kill  the  deceased." 

And  in  People  v.  Newcomer,  118  Cal.  263, 
50  Pac.  405,  the  court  approved  a  similar 
instruction,  while  disapproving  an  addition 
to  it  similar  to  one  which  was  in  the  Lang- 
ton  Case. 

In  People  v.  Resold,  164  Cal.  363,  97  Pac. 
871,  where  the  defendant  was  convicted  of 
murder  in  the  second  degree,  the  court  held 
that  there  was  no  error  in  instructing  the 
jury  that  "when  one  person  assails  another 
violently  with  a  dangerous  weapon,  likely 
to  kill,  and  which  does  in  fact  destroy  the 
life  of  the  party  assailed,  the  natural  pre- 
sumption is  that  such  assailant  intended 
death  or  other  great  bodily  harm,  and,  in 
the  absence  of  evidence  to  the  contrary,  this 
presumption  must  prevail.  The  wilful  use 
of  a  deadly  weapon  without  excuse  or  prov- 
ocation, in  such  a  manner  as  to  imperil 
life,  generally  indicates  a  felonious  intent;" 
the  appellate  court  stating  that  if  the  jury 
believed  that  the  death  had  occurred  from 
the  prisoner's  assault  with  a  deadly  weapon, 
"the  intent  with  which  he  acted  became  a 
material  matter  for  their  consideration." 
34  L.R.A.(N.S.) 


It  will  be  seen  that  this  in  effect  is  no  more 
than  an  approval  of  a  presumption  of  mal- 
ice. 

And  it  is  not  conceived  that  the  court 
meant  to  raise  any  presumption  of  murder 
in  the  first  degree  from  the  use  of  a  dead- 
ly weapon,  by  its  decision,  in  People  v. 
Ah  Gee  Yung,  86  Cal.  144,  24  Pac.  860^ 
where,  in  affirming  a  conviction  for  murder 
in  the  first  degree  (the  facts  not  appear- 
ing), the  court  said:  ''It  is  argued  on  be- 
half of  the  defendant,  that  the  court,  among 
others,  gave  an  erroneous  instruction  to  the 
jury,  reading  thus :  *In  every  crime  or  pub- 
lic offense,  gentlemen  of  the  jury,  there 
must  exist  a  union  or  joint  operation  of  act 
and  intent,  or  criminal  negligence.  But 
when  the  act  committed  by  the  accused  is  of 
itself  an  unlawful  act,  the  law,  in  the  first 
instance,  presumes  the  criminal  intent,  and 
the  onus  or  burden  of  proof  falls  upon  the 
defendant  to  show  the  absence  of  criminal 
intent.  In  this  case,  if  you  find  from  the 
evidence  that  the  defendant  struck  the  fatal 
blow,  then  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or 
excuse  the  homicide,  devolves  upon  the  de- 
fendant, unless  the  proof  upon  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter^ 
or  that  the  defendant  was  justifiable  or 
excusable.'  Following  this  it  was  stated: 
The  law  presumes  every  man  to  be  innocent 
until  his  guilt  is  established  beyond  any 
reasonable  doubt,  and  this  presumption  at- 
taches at  every  stage  of  the  case,  and  to 
every  fact  essential  to  a  conviction.'  And 
throughout  the  instructions  asked  by  the 
defendant,  and  given  by  the  court,  the  prin- 
ciple is  enunciated  that  at  all  times,  and 
under  all  circumstances,  it  is  incumbent  tip- 
on  the  people  to  establish  the  guilt  of  the 
defendant  by  evidence  beyond  anv  reason- 
able doubt."  And  it  waa  held  tnat  these 
instructions  were  not  incorrect  under  ^he 
California  statutes. 

Colorado. 

In  Colorado  it  is  clear  that  the  presump- 
tion does  not  rise  above  the  second  degree, 
and  the  courts  seem  to  prefer  the  use  of 
the  word   "inference." 

Thus,  under  a  statute  providing  that,  the 
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killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  excuse,  etc., 
is  on  the  accused,  unless  the  prosecution's 
case  shows   only   manslaughter   or  excuse, 
etc.,  in  Hill  v.  People,  1  Colo.  436,  the  court 
said:     "Of  the  correctness  of  the  general 
proposition  that  the  intention  with  which 
the  killing  is  done  is  matter  for  the  con- 
sideration of  the  jury,  there  appears  to 
be  no  doubt,  and  it  would  seem  that  this 
can  never  be  n.ade  the  subject  of  legal  in- 
ference or  pres'imption ;   and  yet,  in  some 
of  the  cases,  homicide  by  means  of  a  deadly 
weapon,  appears  to  have  been  regarded  as 
an  exception  to  the  rule,  and  Mr.  Green- 
leaf  states  that  the  intent  to  murder  is  con- 
clusively inferred  from  the  deliberate  use  of 
such  weapon.     1   Green  1.   Ev.   §   18."     The 
court  goes  on  to  say  that  this  presumption 
is  a  natural  presumption,  and  cannot  be  a 
legal  presumption,  and  says  further:     ''In 
the  circumstances  named  by  the  court,  and 
in  the  character  of  the  weapon  used,  there 
was  plenary  proof  of  the  intention  of  the 
accused  to  take  life,  but,  as  I  have  attempt- 
ed to  show,  this  was  for  the  consideration 
of  the  jury.     It  was  the  duty  of  the  court 
to  lay  before  the  jury  the  presumption  of 
fact   as    to   the    intention   of   the    accused 
arising   upon   those   circumstances,   and   it 
was  the  auty  of  the  jury  to  yield  to  its 
force  and  conclusiveness.     I  think  that  the 
manner  in  which  this  duty  was  performed 
by  the  court  is  open  to  the  objection  that 
the  jury  probably  understood  that  they  were 
relieved  from  the  consideration  of  the  in- 
tention of  the  accused  as  a  fact  in  the  case. 
It  cannot  be  objected  that  the  premedita- 
tion is  made  the  subject  of  inference  and 
presumption,  because,  usually,  this  fact  can- 
not be   proved   in  any  other  way.     .     .     . 
But  they  should  have  been  told  that  this 
presumption  was  to  be  drawn  by  them,  and 
did  not  arise  by  implication  of  law.     .     .     . 
In  all  cases  of  intentional  homicide,  mal- 
ice is  implied,  and  so  it  must  have  been 
here,  if  the  jury  could  find  nothing  to  miti- 
gate the  offense.     But  premeditation  and  de- 
liberation is  the  subject  of  proof  of  which 
the  government  assumes  the  burden,  and  of 
this  I  think  the  jury  was  not  sufficiently 
informed." 

In  Kent  v.  People,  8  Colo.  663,  9  Pac. 
852,  5  Am.  Crim.  Rep.  406,  the  court,  in 
discussing  proof  of  murder  in  the  second 
degree,  refers  to  Bishop,  on  Criminal  Pro- 
cedure, vol.  2,  §  680,  as  stating:  "As  a 
general  doctrine,  subject  to  some  qualifica- 
tions, the  malice  of  murder  is  conclusively 
inferred  from  the  unlawful  use  of  a  deadly 
weapon  resultinff  in  death,"  and  in  criticiz- 
ing this,  said:  "If  a  person  deliberately  uses 
a  deadly  weapon  on  another,  it  must  be  in- 
ferred from  the  circumstances  showing  the 
deliberation  that  it  was  malicious.  Such 
circumstances  fully  authorize  the  jury  to 
find  the  ingredient  of  malice.  The  infer- 
ence is  not  drawn  from  the  use  of  the  weap- 
on only,  but  from  the  proof  of  its  deliber- 
ate use." 

That  the  inference  is  for  the  jury  is 
shown  in  Power  v.  People,  17  Colo.  178,  28 
34  L.R.A.(N.S.) 


Pac.  1121,  where  it  was  said,  in  affirming 
a  conviction  of  murder  in  the  first  degree: 
"It  is  conceded  that  malice  aforethought 
may  be  inferred  from  the  use  of  a  deadly 
weapon;  and  that  thus  a  conviction  of 
murder  of  the  second  degree  may  be  war- 
ranted. But  it  is  urged  that  a  conviction 
of  murder  of  the  first  degree  cannot  prop- 
erly rest  upon  such  an  inference.  It  is 
true  that,  to  justify  a  conviction  of  mur- 
der of  the  first  degree  in  a  case  like  the  one 
under  consideration,  the  evidence  must  es- 
tablish beyond  a  reasonable  doubt  that  the 
killing  was  wilful,  deliberate,  and  premedi- 
tated. It  is  true,  also,  that  the  taking  of 
human  life  by  the  use  of  a  deadly  weapon 
does  not  necessarily  justify  the  inference 
that  the  killing  was  either  wilful,  deliber- 
ate, or  premeaitated.  But  that  such  in- 
ference may  be  warranted  from  the  use  of 
a  deadly  weapon  under  certain  circum- 
stances cannot  be  successfully  controverted.*' 

Delaware, 

In  Delaware,  where  murder  in  the  first 
degree  is  with  express  malice;  that  in  the 
second  degree  is  with  implied  malice  (except 
where  the  deed  is  done  in  perpetrating  or 
attempting  to  perpetrate  any  capital  crime, 
in  which  ca^e  it  is  murder  in  the  first  de- 
gree ) ,  notwithstanding  the  obscurity  of  some 
of  the  cases,  the  presumption  probably  is 
hot  intended  to  rise  to  the  first  degree. 

In  State  v.  Brinte,  4  Penn.  (Del.)  651, 
58  Atl.  258,  where  the  killing  was  done 
with  a  weight,  it  was  held  that  the  killing 
raises  no  presumption  of  the  first  degree, 
as  it  implies  only  malice. 

In  State  v.  Ward,  6  Harr.  (Del.)  496, 
it  was  said  that  "the  unlawful  use  of  a 
deadly  weapon  is  evidence  of  malice." 

So,  in  State  v.  Becker,  9  Houst.  (Del.) 
411,  33  Atl.  178,  where  the  prisoner  was  ac- 
cused of  murder  in  the  first  degree,  the 
court  charged  the  jury,  among  other  things, 
as  follows :  "In  case  of  indictment  for  mur- 
der, the  ingredient  of  malice  (as  I  have  de- 
fined it  to  you)  is  a  necessary  element  of 
the  crime,  to  be  alleged  in  the  indictment 
and  shown  to  the  jury;  but  whenever  a 
homicide  is  committed  with  a  deadly  weap- 
on or  instrument  likely  to  produce  death, 
the  law  iad judges  that  the  act  was  a  ma- 
licious, and  therefore  murderous,  one,  un- 
less the  accused  can  show  that  it  was  pure- 
ly accidental,  or  excusable  on  the  ground 
of  self-defense  or  defense  of  one's  habita- 
tion, or  done  in  the  heat  and  excitement  of 
an  uncontrollable  passion,  not  out  of  pro- 
portion to  the  provocation  given,  and  which 
the  slayer  was  powerless  to  resist;"  appar- 
ently not  intending  the  charge  quoted  to  re- 
late to  more  than  malice. 

So,  in  State  v.  Walker,  9  Houst.  (Del.) 
464,  33  Atl.  227,  the  jury  were  instructed 
that  "the  natural  and  probable  conse- 
quences of  an  act,  that  is,  those  that  are 
likely  to  flow  from  it,  are  presiuned  in  law 
to  be  intended  by  the  actor;  and  the  bur- 
den of  showing  the  contrary  is  on  him; 
and,  further,  that  where  killing  is  admitted, 
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it  is  presumed  to  be  done  with  malice  afore- 
thought, if  a  deadly  weapon  be  used." 

And  the  following  charge  as  to  a  "neces- 
sary conclusion"  of  intent  does  not,  it 
seems,  necessarily  require  the  jury  to  find 
a  verdict  of  the  first  degree:  ''Again,  gentle- 
men, it  is  well  settled  in  the  law,  as  a  rule 
of  universal  application,  that  every  man  is 
presumed  to  contemplate  and  intend  the 
ordinary  and  natural  consequences  of  his 
own  acts;  so  that,  if  a  deadly  weapon  be 
used  against  the  person  of  another,  as  it 
has  a  direct  tendency  to  destroy  life,  the 
intention  to  take  life  is  a  necessary  conclu- 
siou  from  the  nature  and  character  of  the 
act  itself."  State  v.  Pratt,  Houst.  Crini. 
Rep.  (Del.)   249. 

The  instruction  given  in  the  following 
cases,  while  involved  in  great  confusion  and 
obscurity,  probably  was  not  intended  to  ex- 
tend the  presumption  beyond  malice,  nor  to 
do  more  than  permit  the  jury  to  infer  the 
first  degree  of  the  crime  from  the  "deliber- 
ate selection  and  use  of  a  deadly  weapon." 

In  State  v.  Powell,  6  Penn.  (Del.)  24,  61 
Atl.  066  (where  it  was  also  said  that  in 
murder  in  the  second  degree  there  is  no  de- 
liberate mind  or  formed  design  to  take  life), 
the  court  charged  the  jury:  "The  delib 
erate  selection  and  use  of  a  deadly  weapon 
is  a  circumstance  which,  in  the  absence  of 
satisfactory  evidence  to  the  contrary,  in- 
dicates the  existence  in  the  mind  of  the 
person  committing  the  act  of  a  deliberate 
formed  design  to  kill.  All  homicides  with 
a  deadly  weapon  are  presumed  to  be  ma- 
licious until  the  contrary  appears  by  the 
evidence,  and  the  burden  of  proof  to  the 
contrary  lies  on  the  accused.  Where  the 
killing  by  a  deadly  weapon  is  admitted  or 
proved,  malice  aforethought  is  presumed,  in 
the  absence  of  evidence  to  the  contrary,  and 
the  burden  of  showing  the  contrary  is  on 
the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  presumed  by 
the  law  to  have  been  intended  by  the  per- 
son in  using  a  deadly  weapon.  If  the  jury 
are  satisfied  from  the  evidence  that  the  pris- 
oner, when  she  killed  the  deceased,  delib- 
erately intended  so  to  do,  the  length  of  time 
that  said  intention  existed  is  immaterial, 
and  the  killing  under  such  circumstances 
would  be  murder." 

Substantially  the  same  charge  was  made 
in  State  v.  Tilghman,  6  Penn.  (Del.)  54, 
63  Atl.  772;  State  v.  Honev,  6  Penn.  (Del.) 
148,  65  Atl.  764;  State  v.Viggins,  —  Del. 
— ,  76  Atl.  632;  State  v.  Underbill,  6 
Penn.  (Del.)  491,  69  Atl.  880.  In  none  of 
these  cases  was  the  conviction  in  the  first 
degree.  But  in  State  v.  John,  6  Penn.  (Del.) 
174,  65  Atl.  763,  where  substantially  the 
same  charge  was  made,  a  conviction  in  the 
first  degree  was  had,  the  w^eapon  being  a 
heavy  iron  stove  leg.  And  in  State  v.  Russo, 
—  Del.  — ,  77  Atl.  743,  where  the  first 
paragraph  of  this  instruction  was  repeat- 
ed, the  conviction  was  also  in  the  first  de- 
gree, which  was  afiirmed  on  appeal,  the 
weapon  being  a  revolver. 

In  State  v.  Gardner,  Houst.   Crim.  Rep. 
flVl.^    146.  the  court  was  probably  intend- 
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iiig  merely  to  define  the  crime  when  it 
charged  the  jury:  "Where  two  persons  be- 
come involved  in  mutual  combat,  and  one 
cf  them  in  the  midst  of  it  turns  to  seize  a 
weapon  or  dangerous  instrument  from  a 
number  near  at  hand,  and  in  so  doing  he 
exhibits  sufficient  thought,  reflection,  and 
discrimination  to  choose  and  select  from 
them  one  in  particular  more  dangerous  and 
deadly  than  the  rest,  and  shoots,  strikes, 
or  stabs  the  other  with  it,  although  done 
quickly  and  on  the  spur  of  the  moment,  it 
may  show  such  deliberation  and  formed  de- 
sign to  kill,  or  do  the  other  some  great  bod- 
ily harm  with  it,  when  death  results  from 
it,  as  will  constitute,  in  contemplation  of 
law,  murder  with  express  malice  afore- 
thought, and  the  crime  of  murder  of  the 
first   degree   under  our   statute." 

But  in  State  v.  Davis,  9  Houst.  (Del.) 
407,  33  Atl.  55,  the  court  in  charging  the 
jury  said:  "We  say  to  you,  gentlemen, 
that  in  order  to  find  him  not  guilty  of  mur- 
der of  the  first  degree,  which  involves  a 
condition  of  the  mind  capable  of  conceiv- 
ing a  purpose,  you  mu^t  be  satisfied,  as 
there  was  no  provocation  whatever  for  the 
prisoner's  conduct,  and  the  weapon  used  by 
him  was  a  deadly  one,  that,  by  reason  of 
drunkenness  then  existing,  he  was  not  in 
a  condition  to  know,  and  in  fact  did  not 
know,  what  he  was  about  when  he  shot  the 
deceased.  The  fact  that  the  prisoner  was 
actually  drunk  at  the  time,  if  that  is  sat- 
isfactorily proved  to  you,  will  not  reduce 
the  oflfense  from  murder  of  the  first  to 
murder  of  the  second  degree,  unless  you 
should  be  satisfied  that  he  was,  from  that 
cause,  unable  to  know  what  he  was  about." 
This  instruction  seems  not  so  much  a  mat- 
ter of  presumption  as  a  finding  of  facta 
by  the  court. 

Florida 

In  Dukes  v.  State,  14  Fla.  499,  it  was 
held  that  since  the  Florida  statute  of  1868, 
making  murder  in  the  first  degree  the  un- 
lawful killing  a  human  being  when  perpe- 
trated from  a  premeditated  design  to  efl'ect 
the  death  of  the  person  killed  or  of  any  hu- 
man being,  the  "rule  of  the  common  law, 
as  to  the  implication  of  premeditation  and 
malice  as  a  legal  deduction  from  the  mere 
proof  of  the  act  which  results  in  death,  is 
essentially  superseded,  and  that  under  this 
statute  no  man  may  be  convicted  of  mur- 
dpr  without  due  proof  that  the  crime  has 
been  committed,  or,  in  other  words,  that 
the  proof  of  the  act  must  be  such  that  malice 
may  be  legitimately  inferred  by  the  jury  as 
a  question  of  fact  'from  tiic  circumstances 
of  the  case.* " 

It  will  be  observed  that  in  Minnesota  and 
Wisconsin  under  statutes  of  murder  in  the 
first  degree  similar  to  that  of  Florida,  the 
courts  have  taken  a  contrary  view  as  to  the 
presumption  from  the  use  of  a  deadly 
weapon. 

In  Ernest  v.  State,  20  Fla.  383,  where  a 
razor  was  used,  the  following  instruction 
was  held  to  be  error:    "On  the  subject  of 
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malice  or  a  premeditated  design,  T  in- 
struct you  that  when  a  killing  is  proved, 
the  law  presumes  that  it  was  done  from 
a  premeditated  design,  unless  it  shall  ap- 
pear from  the  evidence,  either  on  the  part 
of  the  defense  or  the  state,  that  there  was 
excuse  or  justification,  and,  in  the  absence 
of  explanation,  the  law  implies  malice  or  a 

f premeditated  design  from  the  use  of  a  dcad- 
y  weapon;"  the  court  saying:  "The  word 
'malice'  is  not  found  in  our  statutes  relat- 
ing to  homicidt*.  Premeditation  is  defined 
M  meaning  intent  before  the  act,  but  not 
necessarily  an  intent  existing  any  extended 
time  before  the  act.  Tremeditated  design,' 
as  used  in  the  statute,  means  an  intent  to 
kill,  design  means  'intent,'  and  both  words 
imply  premeditation." 

In' Adams  v.  State,  28  Fla.  611,  10  So. 
106.  the  court,  referring  to  an  instruction, 
Mid:  '*In  this  charge  it  is  asserted  that 
it  *is  a  presumption  of  law  that  every  sane 
man  intends  the  natural  and  reasonable  con- 
sequence of  his  own  free  voluntary  acts,  and 
if  a  sane  person  wilfully  and  intentionally 
fires  a  load  of  buckshot  into  the  body  of 
another  person  in  close  proximity  to  him, 
it  is  an  inference  of  the  law  that  he  intends 
thereby  to  cause  great  bodily  harm  or  death.' 
So  far  there  is  no  objection,  but 
immediately  following  it  is  said:  'And 
unless  such  shot  was  fired  under  cir- 
cumstances showing  justification  or  excuse, 
then  it  is  an  inference  of  law,  and  the  law 
presumes,  that  it  was  maliciously  done.' 
This  clause  asserts  that  the  law  presumes 
malice  from  the  mere  fact  of  killing  in  the 
ab-ence  of  any  other  showing,  and  in  this 
respect  it  is  wrong.  The  law  does  not  apply 
or  presume  malice  or  premeditation  from 
the  fact  of  killing.  This  must  be  shown  by 
the  fact  and  circumstances  of  the  case,  and 
the  jury,  and  not  the  court,  can  infer  mal- 
ice or  premeditated  design  from  the  facts. 
To  state  the  matter  briefly,  under  our  ad- 
judications the  court  must  submit  the  ques- 
tion of  premeditation  just  as  it  would  any 
other  question  of  fact  arising  in  the  case." 

Indiana. 

In  Indiana,  it  was  held  that  the  pre- 
sumption from  the  deliberate  use  of  a  dead- 
ly weapon  is  not  conclusive  upon  the  intent 
to  murder,  in  Clem  v.  State,  31  Ind.  480, 
where  the  court  condemned  the  following  in- 
struction: ''Every  sane  man  is  conclusive- 
ly presumed  to  contemplate  the  i^atural 
And  probable  consequences  of  his  own  acts, 
and,  therefore,  the  intent  to  murder  is 
ronclusively  inferred  from  the  deliberate 
use  of  a  deadly  weapon."  The  court  said: 
"This,  though  transcribed  from  an  approved 
textbook  (1  Greenl.  Ev.  §  18),  is  not  sus- 
tained by  fhe  authorities  which  the  writer 
fites  in  ita  support.  It  is  entirely  at  var- 
iance with  principles  which  have  received 
the  uniform  sanction  of  all  the  courts  in 
thin  country  and  Great  Britain.  It  is  a 
great  inaccuracy,  and  it  is  strange  that  a 
book  which  has  passed  through  so  many 
<^ition8  should  still  contain  it.  A  conclu- 
34UR.A.(N.8.) 


sive  presumption  admits  of  no  proof  to  re- 
but it;  and  murder  is  a  felonious  killing. 
Such  is  the  technical,  as  well  as  popular, 
meaning  of  the  significant  terms  used  in 
the  instruction.  The  purport  of  it,  then,  is, 
that  if  the  defendant  Killed  the  person 
named  by  the  deliberate  use  of  a  deadly 
weapon,  no  evidence  to  show  that  the  act 
was  done  in  his  necessary  self-defense  can 
be  sufficient  to  rebut  the  presumption 
or  to  prove  that  the  killing  was  excusable, 
and   not   felonious." 

In  Bradley  v.  State.  31  Ind.  492,  the  same 
instruction   was   condemned. 

In  McDermott  v.  State,  89  Ind.  187, 
where  the  defendant  was  accused  and  con- 
victed of  murder  in  the  first  degree,  the 
court  approved  the  following  instruction: 
"Where  a  homicide  is  perpetrated  by  an  in- 
tentional use  of  a  deadly  weapon,  in  such 
manner  as  is  likely  to  and  actually  does 
produce  death,  the  law  presumes  such  hom- 
icide was  committed  purposely  and  mali- 
ciously, unless  it  was  done  in  self-defense 
or  in  a  sudden  heat  caused  by  puch  provo- 
cation as  by  law  reduces  the  killing  to  the 
grade  of  manslaughter."  It  will  be  seen  that 
this  instruction  does  not  appear  to  reach 
murder  in  the  first  degree,  and  the  court 
had  also  instructed  the  jury  that  "if  the 
killing  was  done  maliciously  and  purposely, 
it  does  not  necessarily  follow  that  it  was 
done  with  premeditation." 

In  Deilks  v.  State,  141  Ind.  23,  40  N. 
E.  120,  the  court  approved  the  following  in- 
struction in  a  case  where  the  defendant  was 
accused  of  murder  in  the  first  degree,  and 
convicted  of  manslaughter:  "If  an  act  be 
perpetrated  with  a  deadly  weapon  so  used 
as  to  be  likely  to  produce  death,  the  purpose 
to  kill   may  be  inferred   from  the  act." 

The  question  as  to  whether  the  presump- 
tion will  rise  to  the  first  degree  seems  to  be 
left  in  some  apparent  confusion  by  the  case 
of  Rigsby  v.  State,  —  Ind.  — ,  91  N.  E.  925, 
where  the  defendant  was  convicted  of  mur- 
der. It  is  possibly  suggested  that  the  con- 
viction was  in  the  second  degree,  but  it 
does  not  appear  which  degree.  The  court 
said:  "Lastly,  it  is  insisted  that  the  court 
erred  in  instructing  the  jury  that  a  *mor- 
tal  wound  given  with  a  deadly  weapon  in 
the  previous  possession  of  the  slayer,  with- 
out any  or  upon  very  slight  provocation, 
is  prima  facie  wilful  and  premeditated.' 
It  is  everywhere  accepted  that  one  should 
be  held  to  have  intended  the  natural  an.d 
probable  consequences  of  his  voluntary  de- 
liberate act.  From  this  principle  has 
sprung  the  rule  that  when  one  voluntarily 
makes  use  of  a  deadly  weapon  in  such 
manner  as  will  likely  produce  death,  the 
purpose  to  kill  may  be  inferred  from  the 
act,  or  in  other  words,  if  death  ensues,  the 
homicide  is  prima  facie  wilful  and  premed- 
itated. Newport  v.  State,  140  Ind.  299,  39 
N.  E.  926;  Deilks  v.  State,  141  Ind.  2.3,  40 
N.  E.  120;  Brown  v.  State,  147  Ind.  28,  46 
N.  E.  34."  It  will  be  observed  that  the 
statement  that  the  homicide  is  prima  facie 
"premeditated"  from  the  voluntary  use  of 
a   deadly   weapon   in  such   manner  as  will 
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likely  produce  death  is  not  necessary  to  the 
decision,  and  it  would  appear  that  this 
statement  is  not  sanctioned  hy  the  cases 
cited  nor  by  the  Indiana  cases  generally. 
The  charge  of  the  court  is  similar  to  the 
instructions  usual  in  Virginia  and  West  Vir- 
ginia, as  will  appear  below.  In  the  Brown 
Case  it  was  the  deliberate  and  intentional 
use  of  a  deadly  weapon  which  was  said  to 
create  the  presumption  of  purpose  and  mal- 
ice, that  is,  of  murder  in  the  first  degree; 
the  Newport  Case  was  one  of  assault  with 
intent  to  murder,  and  the  presumption 
stated  was  one  of  intent;  the  Deilks  Case  is 
referred  to  abore. 

It  may  be  of  interest  here  to  refer  to 
Fahnestock  y.  State,  23  Ind.  231,  where  the 
court  disapproved  the  following  instruction : 
"If  the  jury  believe  from  the  evidence  that 
the  defendant  engaged  in  a  quarrel  with  the 
deceased,  and  knocked  him  out  of  the  door 
of  the  saloon  with  his  fist,  and  then  followed 
him  up,  and  afterward,  without  being  in 
any  danger  of  great  bodily  harm,  drew  a 
pistol,  and  with  premeditation  fired  several 
shots,  and  then  drew  a  knife,  and  gave  sev- 
eral fatal  stabs,  with  the  purpose  to  kill, 
then  the  killing  would  be  murder  in  the 
first  degree,"  upon  the  ground  that  "the  hy- 
pothetical facts  upon  which  the  assertion 
IS  based  would  give  no  time  or  opportunity 
for  premeditation  or  deliberate  determina- 
tion,  by  thought  and  deliberate  reflection." 

Iowa, 

In  Iowa  it  is  definitely  held  that  the  pre- 
sumptions from  killing  and  the  use  of  a 
deadly  weapon  are  only  of  the  second  de- 
gree. 

In  State  ▼.  McCormick,  27  Iowa,  402,  the 
court  said:  "The  fourth  instruction  to  the 
jury  was  erroneous  because  the  mere  proof 
of  killing  without  more  does  not  raise  the 
presumption,  as  the  court  charged,  that 
it  was  done  wilfully,  deliberately,  and  pre- 
meditated ly,  in  other  words,  it  does  not 
raise  the  presumption  that  the  defendant 
is  guilty  of  murder  in  the  first  degree. 
State  V.  Turner,  Wright  (Ohio)  20;  Hill 
y.  Com.  2  Gratt.  694;  People  v.  White,  24 
Wend.  680;  Johnson  y.  Com.  24  Pa.  386; 
Kelly  V.  Com.  1  Grant,  Cas.  484." 

So,  in  State  y.  Hayden,  131  Iowa,  1,  107 
N.  W.  929,  it  was  said:  "The  rule  almost 
everywhere  is  that  from  the  mere  fact  of 
killing  the  inference  of  malice  arises;  the 
burden  beinp^  on  the  prosecution  to  raise  it 
to  murder  in  the  first  degree,  and  on  the 
defense  to  reduce  it  to  manslaughter."  The 
court  explained  this  to  mean  that  an  un- 
explainea  killing  with  a  deadly  weapon  is 
evidence  of  malice. 

The  presumption  is  of  no  more  than  mal- 
ice or  intent.  Thus,  in  State  y.  Zeibart,  40 
Iowa,  169,  the  court  said:  "We  conclude 
that  the  malice  implied  by  the  use  of  a 
deadly  weapon  is  that  malice  which  sus- 
tains conviction  for  murder,  and  that,  as 
we  have  seen,  is  malice  aforethought.  In 
other  words,  the  intent  to  kill  is  implied 
from  the  deliberate,  violent  use  of  a  deadly 
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weapon,  and  the  intent  to  kill  is  malice 
aforethought." 

And  in  State  y.  Sullivan,  61  Iowa,  142, 
60  N.  W.  672,  the  court  approved  the  fol- 
lowing instruction:  "When  a  man  attacks 
another  with,  or  uses  upon  another,  a  dead- 
ly weapon  in  such  a  manner  that  the  nat- 
ural, ordinary,  and  probable  result  of  the 
use  of  such  deadily  weapon  in  such  man- 
ner would  be  to  take  life,  the  law  presumes 
that  such  person  so  assaulting  intended  to 
take  life." 

In  State  y.  Phillips,  118  Iowa,  660,  92 
N.  W.  876,  the  appellate  court,  refering  to 
an  instruction,  said:  "The  thought  here 
expressed,  if  we  correctly  interpret  it,  is 
that  the  aiming  and  firing  of  a  gun  with 
fatal  efi'ect  upon  the  person  thus  assaulted 
is,  'of  itself,'  evidence  of  an  intent  to  kilK 
and  'therefore  of  a  wilful,  deliberate,  and 
premeditated  killing,'  or  murder  in  the  first 
degree.  This,  we  think,  cannot  be  the  law. 
Indeed,  the  great  weight  of  authority  is 
that  proof  of  intentional  homicide,  without 
circumstances  of  mitigation  or  excuse,  af- 
fords a  presumption  of  malice,  and  there- 
fore of  murder;  but  that  presumption  is  of 
murder  in  the  second,  not  in  the  first,  de- 
gree. Dains  y.  State,  2  Humph.  439;  21 
Am.  &  Eng.  Enc.  Law,  pp.  163-170;  1 
McClain,  Crim.  Law,  366.  It  is  true  we 
are  permitted  to  infer  that  one  who  shoots 
and  kills  another  intends  the  fatal  result 
thus  produced;  but  to  go  further  and  say 
that,  having  thus  found  the  intent,  we  may 
therefrom  draw  the  inference  of  delibera- 
tion and  prftneditation,  is  to  make  one  in- 
ference the  basis  of  another,  which  is  a  vio- 
lation of  the  fundamental  principles  of  evi- 
dence. United  States  v.  Ross,  92  U.  S.  281, 
23  L.  ed.  707." 

It  would  seem  clear  from  the  foregoing  de- 
cisions that  the  court  would  not  now  sus- 
tain the  case  of  State  v.  Gillick,  7  Iowa,  287, 
where  the  following  instruction  was  ap- 
proved: "A  man  shall  be  taken  to  intend 
that  which  is  the  immediate  or  necessary 
consequence  of  his  acts, — as  if  a  man  was 
seen,  within  shooting  distance  of  another, 
to  raise  his  gun  and  take  aim  and  fire,  and 
the  man  falls,  the  ball  having  inflicted  a 
mortal  wound;  if  these  are  all  the  facts 
proved,  the  question  whether  this  is  murder 
m  the  first  or  second  degree  is  answered  by 
applying  the  rule  stated  above.  The  taking 
aim  and  firing  such  a  weapon— one  from 
which  death  would  most  likely  ensue — 
would  of  itself  be  prima  facie  evidence  that 
he  intended  it,  and  it  is  tberefore  a  wilful, 
deliberate,   and   premeditated   killing." 

It  may  be  noted  that  in  State  v.  Cater, 
100  Iowa,  501,  69  N.  W.  880,  where  the 
defendant  was  convicted  for  manslaughter, 
the  court  disapproved  the  following  in- 
struction :  "The  drawing  of  the  pistol  sliows 
premeditation,  the  cocking  of  it,  leveling 
it  at  a  particular  vital  spot,  shows  delibera- 
tion," the  ground  being  that  the  court  be- 
low had  virtually  by  this  instruction  told 
the  jury  that  the  defendant  did  the  act. 

The  inferences  that  may  be  made  by  the 
jury  from  the  use  of  a  deadly  weapon  may 
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be  illustrated  by  the  following  Iowa  cases, 
viz.: 

In  SUte  T.  Dennis,  119  Iowa,  688,  94  N. 
W.  235,  where  the  defendant  was  convict- 
ed of  murder  in  the  second  degree,  the  court, 
in  overruling  an  objection  that  the  question 
of  murder  in  the  first  decree  was  not  with- 
drawn from  the  jury,  said:  "In  our  view, 
a  finding  that  the  defendant  and  his  as- 
sociates were  about  the  sand  house  near  the 
middle  of  an  intensely  cold  night,  armed 
with  weapons  easily  capable  of  producing 
death,  and  that  they  followed  their  victim 
into  the  sand  house,  and  without  warning 
of  any  kind,  dealt  upon  his  head  the  blows 
that  produced  his  death,  may  easily  be 
said  to  support  the  conclusion  tliat  such 
was  done  with  malice,  and  was  premeditated 
and  deliberate." 

In  State  v.  Baker,  143  Iowa,  224,  121  N. 
W.  1028,  where  the  defendant  was  convicted 
of  manslaughter,  the  court,  in  holding  that 
there  was  no  error  in  submitting  the  ques- 
tion of  murder  in  the  first  degree  to  the 
jury,  said:  "Where  the  defendant  has  se- 
lected a  deadly  weapon,  and,  with  oppor- 
tunity to  deliberate,  has  intentionally  used 
it  in  a  deadly  manner,  it  would  not,  we 
think,  be  proper  for  the  court  to  take  the 
question  of  deliberation  and  premeditation 
from  the  jury.  That  under  such  circum- 
stances it  is  proper  to  submit  the  question 
of  first  degree  to  the  jury,  although  there 
is  no  specific  proof  of  deliberation  and  pre* 
meditation  apart  from  the  proof  of  the  vio- 
lent infliction  of  a  mortal  wound,  has  been 
affirmed  by  this  court  on  several  occasions." 

In  State  ▼.  Whitbeck,  145  Iowa,  29,  123 
y.  W.  982,  the  court,  in  affirming  a  con- 
viction of  murder  in  the  first  degree,  said: 
"The  evidence  tended  to  show  that  the  blows 
which  caused  the  death  of  deceased  were 
inflicted  with  a  heavy  club,  which,  under 
proper  instructions  on  this  subject,  may 
have  been  found  to  be  a  deadly  weapon,  and 
deliberation  and  premeditation  were  to  be 
determined  in  the  light  of  the  circumstan- 
ces as  they  appeared  from  the  evidence." 

In  Stote  V.  Seery,  329  Iowa,  259,  105  N. 
W.  511,  where  the  defendant  was  convicted 
of  murder  in  the  second  degree,  it  was  held 
that  no  error  was  committed  in  submitting 
to  the  jury  the  question  of  murder  in  the 
Hrst  degree,  it  appearing  that  defendant 
accosted  the  deceased  on  the  street  with  ref- 
erence to  a  diflieulty  which  they  had  had  the 
day  before,  invited  him  to  throw  down 
Kome  iron  in  his  hand  and  fight;  that  the 
deceased  declined  to  fight  and  threw  one  of 
the  piece-t  of  iron  at  the  defendant;  that  de- 
fendant then  said  he  would  "get  something 
that  will  hx  you,"  and,  running  40  feet 
away  to  where  there  were  some  pieces  of 
iron,  he  took  an  iron  rod,  returned  and 
knocked  the  jdeceased  down  with  it;  that 
then  be  took  the  iron  rod  back  to  the  place 
from  which  he  obtained  it,  and  returning, 
struck  deceased  with  his  fist  as  he  was  ris- 
ing, and  then  left  him.  The  deceflsed  died 
the  same  day  of  a  fractured  skull. 
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Kansas, 

In  Kansas  the  court  treats  the  whole 
matter  more  as  inferences  of  fact  which 
may  be  drawn  by  the  jury,  than  as  pre- 
sumptions. 

In  State  v.  Sorter,  52  Kan.  531,  34  Pac. 
1036,  where  the  conviction  was  of  murder 
in  the  second  degree,  the  court  said:  "Com- 
plaint is  made  of  the  charge  given  to  the 
jury.  And  first,  with  reference  to  the  fif- 
teenth instruction,  which  charged  that  a 
person  is  presumed  to  intend  to  do  that 
which  he  voluntarily  does  do,  and  intends 
all  the  natural,  usual,  and  probable  re- 
sults of  his  own  voluntary  acts ;  and  if  they 
found  that  the  defendant  shot  and  killed 
Link,  as  charged  in  the  information,  and 
that  the  natural  and  ordinary  consequences 
of  such  shooting  would  be  the  death  of  Link, 
that  the  presumption  would  be  that  the  de- 
fendant shot  with  the  intent  to  kill  him. 
The  jury  were  informed  in  the  same  con- 
nection, however,  that  this  was  not  a  con- 
clusive presumption,  but  might  be  over- 
thrown and  rebutted  by  the  evidence.  This 
is  a  proper  instruction,  and  its  language 
does  not  warrant  the  inference  that  the  bur- 
den of  proof  in  the  case  was  shifted  from 
the  state." 

In  State  v.  Earnest,  56  Kan.  31,  42  Pac. 
359,  where  the  jury  were  instructed  that 
there  was  a  presumption  of  malice  from  the 
admitted  killing  with  a  deadly  weapon,-  the 
appellate  court,  while  affirming  a  conviction 
of  murder  in  the  first  degree  on  the  ground 
that  the  jury  had  not  been  misled,  said 
that  the  jury  should  not  be  told  that  a  pre- 
sumption arising  from  an  act  stands  until 
rebutted  by  evidence.  "The  presumption  of 
malice  arising  from  the  use  of  a  deadly 
weapon  with  deadly  effect  is  not  properly 
to  be  deduced  by  the  court  as  a  matter  of 
law,  but  is  to  be  inferred  by  the  jury  as  a 
matter  of  fact." 

In  State  v.  Dull,  67  Kan.  793,  74  Pac.  235, 
the  court  said:  "From  the  whole  charge, 
the  jury  are  advised  that  if  the  one  disputed 
fact,  the  act  of  killing,  be  first  found  against 
the  accused  beyond  a  reasonable  doubt,  the 
proof  of  motive  for  the  commission  of  the 
deed  may  be  dispensed  with,  and  the  essen- 
tial ingredient  in  the  crime  of  murder,  mal- 
ice, may  be  inferred  from  the  use  of  a  dead- 
ly weapon  as  the  instrument  employed  to 
accomplish  the  deed."  The  conviction  in 
that  case  was  for  murder  in  the  second  de- 
gree. 

In  State  v.  Smith,  78  Kan.  179,  96  Pac. 
39,  where  the  homicide  was  by  shooting,  the 
court  condemned  an  instruction  that  proof 
of  an  unjustifiable  killing  is  sufficient  evi- 
dence of  malice,  and  reversed  a  judgment 
of  murder  in  the  second  degree;  but  there 
was  evidence  of  self-defense. 

Michigan, 

In  People  ▼.  Potter,  6  Mich.  1,  71 
Am.  Dec.  763,  the  court,  in  holding  that  the 
presumption  from  mere  killing  did  not  rise 
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to  the  firsts  de^ee,  seems  possibly  to  inti- 
mate that,  in  case  of  a  killing  with  a  dead- 
ly weapon  in  an  unequivocal  manner,  there 
might  be  a  presumption  of  the  first  degree; 
nevertheless  it  is  suggested  by  the  decision 
in  People  v.  Wolf,  95  Mich.  625,  55  N.  W. 
357,  that  the  whole  matter  is  one  of  infer- 
ence by  the  jury. 

In  the  Wolf  Case,  where  the  trial  court 
charged  the  jury  that  "the  mere  proof  of 
the  murder  itself,  without  other  proof  de- 
duced from  the  manner  of  the  killing,  or 
from  other  evidence  tending  to  establish  the 
design  to  take  the  life  of  the  victim,  would 
not  establish  the  higher  degree  of  the  crime, 
but  would  only  authorize  a  verdict  of  mur- 
der in  the  second  degree,"  the  appellate  court 
in  affirming  a  conviction  of  murder  in  the 
first  degree,  said :  "ITie  learned  counsel  for 
the  respondent  contends  that  tliere  was  no 
evidence  to  sustain  the  verdict,  because 
there  was  no  proof  of  previous  deliberation 
or  premeditation.  This  would  result  in 
holding  that  deliberation  and  premeditation 
cannot  be  inferred  from  the  character  of  the 
weapon  used,  the  wounds  inflicted  upon  vi- 
tal parts,  the  circumstances  surrounding 
the  killing,  the  acts,  conduct,  and  language 
of  the  accused  before  and  after  the  killing, 
and  the  improbability  of  the  story  told  by 
him," 

Minnesota, 

In  Minnesota,  where  murder  in  the  first 
degree  is  the  killing  of  a  human  being  with- 
out the  authority  of  law,  when  perpetrated 
with  a  premeditated  design  to  eifect  the 
death  of  the  person  killed  or  any  human 
being,  the  presumption  rises  to  the  first  de- 
gree. 

In  State  v.  Lautenschlager,  22  Minn.  514, 
the  court,  while  not  passing,  as  an  abstract 
proposition,  upon  the  instruction  that  "the 
law  presumes  a  premeditated  design  from 
the  naked  fact  of  killing,"  stated:  "The 
record  before  us  discloses  a  homicide  com- 
mitted by  the  defendant  without  any  provo- 
cation, by  suddenly  springing  upon  the 
deceased  while  she  was  passing  with  her 
husband  from  one  part  of  their  premises  to 
another,  and  striking  her  with  a  hatchet  or 
stone  hammer,  thereby  felling  her  to  the 
ground  and  causing  her  death.  .  .  . 
Such  a  killing,  unaccompanied  by  any  cir- 
cumstances of  extenuation  or  explanation, 
necesarily  raises  the  presumption  that  it 
was  intentionally  and  maliciously  done;  and 
unless  it  appears  that  such  intention  was 
formed  and  executed  under  the  influence  of 
'a  heat  of  passion  produced  by  sudden  pro- 
vocation, or  in  sudden  combat,'  it  is  equiva- 
lent in  import  and  meaning  to  a  premedi- 
tated design,  as  that  phrase  is  used  in  the 
statutes,"  and  a  conviction  of  murder  in  the 
first  degree  was  affirmed. 

In  State  v.  Prolow,  98  Minn.  469,  108  N. 
W.  873,  the  court,  in  sustaining  a  conviction 
of  murder  in  the  first  degree  by  shooting 
with  a  revolver,  stated  that  the  law  pre- 
sumes malice  from  the  use  of  a  deadly  weap- 
on, and  said  also:  "In  State  v.  Lauten- 
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schlager.  supra,  an  instruction  that  'the  law 
presumes  a  premeditated  design  from  the 
naked  fact  of  killing^  was  approved.  In 
State  V.  Brown,  41  Minn.  319,  43  N.  W.  69, 
this  case  is  cited  to  the  proposition  that 
*wbere  there  are  no  circumstances  to  pre- 
vent or  rebut  the  presumption,  the  law  will 
presume  that  the  unlawful  act  was  inten- 
tional and  malicious,  and  was  prompted  and 
determined  on  by  the  ordinary  and  natural 
operations  of  the  mind." 

In  State  v.  Brown,  supra,  where  the  kill- 
ing was  with  a  revolver,  the  court,  in  af- 
firming a  conviction  of  murder  in  the  first 
degree,  preceded  the  statement  quoted  in 
the  Prolow  Case  by  saying  that  the  offense 
may  be  found  to  be  of  the  first  degree  "from 
the  mere  fact  and  circumstances  of  the  kill- 
ing." 

In  State  v.  Lentz,  45  Minn.  177,  47  N.  W. 
720,  it  was  said  that  "murder  in  the  first 
degree  may  be  proved  by  the  mere  fact  of 
an  intentional  killing." 

Missouri, 

In  Missouri  it  has  uniformly  been  held 
that  the  presumption  does  not  rise  above 
the  second  degree.  But  the  latter  cases  have 
narrowed  the  presumption  so  that  it  is  an 
intentional  killing  with  a  deadly  weapon, 
that  is  presumed  to  be  murder  in  the  second 
degree. 

In  State  v.  Wingo,  66  Mo.  181,  27  Am. 
Rep.  329,  the  court  disapproved  the  follow- 
ing instruction:  "If  defendant  shot  and 
killed  Gamble,  the  law  presumes  that  it  is 
murder  in  the  second  degree,  in  the  absence 
of  proof  to  the  contrary,  and  it  devolves 
upon  the  defendant,  Wingo,  to  show  from 
the  evidence  in  the  cause,  to  the  reasonable 
satisfaction  of  the  jury,  that  he  .was  guilty 
of  a  less  crime,  or  acted  in  self-defense." 

In  State  v.  Alexander,  66  Mo.  148,  the 
court,  referring  to  the  Wingo  Case,  was  of 
opinion  that  it  would  be  proper  to  instruct 
that  the  law  implied  that  an  intentional 
killing  with  a  deadly  weapon  is  malicious, 
and  that  it  devolves  upon  the  defendant 
to  adduce  evidence  to  meet  or  repel  that 
presumption,  coupled  with  an  instruction 
upon  reasonable  doubt. 

So,  in  State  v.  Bohanan,  76  Mo.  562, 
where  the  jury  were  instructed  that  "if  Bo- 
hanan killed  Light  with  a  pistol  or  revolver, 
by  shooting  him,  the  law  presumes  it  is 
murder,  in  the  absence  of  proof  to  the  con- 
trary, and  it  devolves  upon  the  defendant 
to  show  from  the  evidence  that  he  was  guil- 
ty of  a  less  crime,  or  acted  in  self-defense," 
the  court  said:  "It  is  scarcely  necessary  to 
say  the  instruction  is  grossly  erroneous. 
By  it  all  elements  of  malice,  of  intention, 
of  premeditation,  and  of  deliberation  were 
wholly  excluded  from  the  consideration  of 
the  jury.  All  that  this  instruction  required 
the  jury  to  believe  from  the  evidence  was 
that  'Bohanan  killed  Light  with  a  pistol,' 
and,  so  believing,  to  find  defendant  guilty 
of  murder  as  a  matter  of  course,  and  as  a 
necessary  consequence." 

And  in  State  v.  McKinzie,  102  Mo.  620, 
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15  S.  W.  149,  the  following  instruction  was 
held  erroneous:  "The  jury  are  instructed 
that  from  the  simple  act  of  killing  with  a 
deadly  weapon,  the  law  presumes  it  to  be 
murder  in  the  second  degree.  If  the  defend- 
ants killed  Emery  by  stabbing  him  with  a 
knife,  then  the  law  presumes  the  defend- 
ants guilty  of  murder  in  the  second  degree, 
in  the  absence  of  proof  to  the  contrary," 
the  court  holding  that  "from  the  simple 
act  of  killing  with  a  deadly  weapon"  '^no 
presumption  of  law  arises  that  the  killing 
is  murder  of  the  second  degree,"  and  saying 
'*lt  cannot  be  said  as  a  matter  of  law  that 
a  party  intends  to  kill  because  he  stabs 
another  with  a  knife.  If  he  intentionally 
fttaba  another  in  a  vital  part  with  a  knife, 
and  the  knife  is  a  deadly  weapon,  then  the 
law  is  that  he  is  presumed  to  have  intend- 
ed death." 

In  State  v.  Harris,  26  Mo.  364,  the  court 
said:  **The  tenth  instruction,  in  which  the 
jury  are  told  that,  'if  they  believe  from  all 
the  evidence  that  the  defendant,  Thales  H. 
Harris,  killed  Thomas  Morgan  with  a  shot- 
gun loaded  with  gunpowder  and  leaden  bul- 
lets, the  law  presumes  that  the  killing  is 
murder  in  the  second  degree,  unless  it  ap- 
pears from  all  the  facts  in  the  case  that  the 
tilling  waa  justifiable  as  set  out  in  other 
instructions,'  is  (under  the  authority  of 
the  cases  of  State  v.  Wieners,  66  Mo.  13, 
and  State  v.  Robinson,  73  Mo.  306)  sub- 
ject to  the  objection  made  to  it,  that  it 
omits  the  word  'wilfully*  or  'intentionally' 
before  the  word  'killed,'  used  in  the  instruc- 
tion." 

In  the  Robinson  Case  it  was  held  that,  in 
murder  in  the  second  degree,  the  act  caus- 
ing death  should  be  premeditated,  and  in 
this  and  the  Wieners  Case,  supra,  delibera- 
tion is  considered  the  characteristic  of  mur- 
der in  the  first  degree. 

In  State  v.  Evans,  124  Mo.  397,  28  S.  W. 
8.  the  court  approved  the  following  instruc- 
tion: "If  you  find  from  the  evidence  that 
the  defendant  intentionally  killed  Peter 
Fine  by  shooting  him  with  a  loaded  pistol, 
and  that  such  pistol  was  a  deadly  weapon, 
then  the  law  presumes  that  such  killing 
was  murder  in  the  second  degree,  in  the 
absence  of  proof  to  the  contrary;  and  it 
devolves  upon  the  defendant  to  adduce  evi- 
dence to  meet  or  repel  that  presumption, 
unless  it  is  met  or  repelled  by  the  evidence 
introduced  by  the  state,"  and  said:  "We 
have  been  cited  to  a  ruling  contra  this,  State 
V.  McKinzie,  supra,  but  we  disapprove 
of  that  ruling."  This,  of  course,  is 
a  misapprehension  as  to  the  McKinzie 
Case,  as  is  pointed  out  in  State 
V.  Minor,  193  Mo.  697,  92  S.  W.  466,  where 
the  court  said,  in  condemning  an  instruc- 
tion which  did  not  state  that  the  presump- 
tion was  from  an  intentional  killing  with  a 
deadly  weapon:  "We  hold,  therefore,  that 
from  the  intentional  use  of  a  deadly  weapon 
which  results  in  a  homicide,  a  presumption 
of  murder  in  the  second  degree  may  be 
drawn,  unless  the  evidence  satisfactorily 
allows  a  different  degree  of  crime  or  excus- 
able homicide,  and  although  the  intention 
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need  not  be  proved  by  direct  evidence,  but 
may  be  inferred  from  the  circumstances, 
if  the  circumstances  justify  the  inference, 
and  if  the  jury  from  such  circumstances 
draw  such  inference;  yet,  unless  the  triers 
of  the  fact  are  satisfied  that  the  defendant 
intentionally  used  the  deadly  weapon,  they 
cannot,  from  its  bare  use,  presume  murder." 

For  other  cases  holding  this  presumption 
to  be  of  the  second  degree,  see  State  v. 
Elliott,  98  Mo.  150,  11  S.  W.  566;  State  v. 
Smith,  164  Mo.  667,  66  S.  W.  270;  State  v. 
Zorn,  202  Mo.  12,  100  S.  W.  691  (where the 
use  was  upon  a  vital  part  of  the  body).  See 
also  to  similar  effect.  State  v.  Bowles,  140 
Mo.  6,  69  Am.  St  Rep.  698,  47  S.  W.  892. 

In  State  v.  Crawford,  116  Mo.  620,  22 
S.  W.  371,  the  court  said:  "There  can  be 
no  murder  in  either  degree  without  malice, 
express  or  implied,  but  when  the  evidence 
shows  that  the  defendant  purposely  and  in- 
tentionally shot  Stockseick  in  a  vital  part 
with  a  deadly  weapon,  without  any  provoca- 
tion, the  requisite  malice  is  presumed,  and 
he  is  guilty  of  murder  in  the  second  degree." 

Where  the  defendant  asked  for  an  in- 
struction that  the  presumption  from  inten- 
tional killing  with  a  deadly  weapon  was 
murder  in  the  second  degree  in  the  absence 
of  evidence  to  the  contrary,  it  was  held 
error  to  deny  the  request.  State  v.  May,  142 
Mo.  135,  43  S.  W.  637. 

In  view  of  the  foregoing  decisions,  it  is 
unnecessary  to  do  more  than  refer  to  the 
earlier  ca<»es,  which,  while  limiting  a  pre- 
sumption to  the  second  degree,  held  it  to 
apply  from  the  killing  without  the  circum- 
stances (see  State  v.  Dunn,  18  Mo.  423; 
State  v.  Holmes,  54  Mo.  163;  State  v.  Un- 
derwood, 57  Mo.  40,  1  Am.  Crim.  Rep.  251, 
scmhle)  J  or  from  the  killing  with  a  deadly 
weapon  (see  State  v.  Hays,  23  Mo.  287; 
State  V.  Evans,  65  Mo.  574). 

Some  observations  of  the  Missouri  court 
on  the  proof  of  murder  in  the  first  degree 
may  be  here  referred  to. 

In  State  v.  Foster,  61  Mo.  649,  the  court 
said:  "Deliberation  and  premeditation  are 
never  presumed;  they  must  be  shown  in  or- 
der to  make  out  the  offense;  they  are  a  part 
of  its  constituent  elements.  It  is  true  they 
may  be  deduced  from  all  the  facts  attend- 
ing the  killing,  and  if  the  jury  can  reason- 
ably and  satisfactorily  infer  their  existence 
from  all  the  evidence,  they  will  be  warranted 
in  finding  that  the  offense  of  murder  in  the 
first  decree  was  committed.  But  to  say  that 
they  exist  as  presumptions  would  be  to  nulli- 
fy and  repeal  the  statute,  and  restore  the 
rule  as  it  prevailed  at  common  law.  The 
law  was  correctly  laid  down  by  the  court 
in  one  part  of  the  instruction,  when  it  told 
the  jury  that  before  tliey  could  convict  the 
prisoner  of  murder  in  the  first  degree,  they 
must  find  that  he  did  the  killing  wilfully, 
deliberately,  and  with  premeditation. 
This  was  in  accordance  with  the  statute. 
But  the  further  instruction  that,  if  the 
shooting  and  killing  was  wilful  and  inten- 
tional, then,  in  the  absence  of  testiipony  to 
the  contrary,  the  law  presumed  such  shoot- 
ing and  killing  was  deliberate,  premeditat- 
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ed,  and  malicious,  was  manifestly  erroneous, 
and  in  direct  conflict  with  the  statute  and 
the  authorities  construing  it." 

In  State  y.  Lane,  64  Mo.  319,  the  court 
said:  "It  has  been  held  by  this  court  that 
in  trials  for  murder  in  the  first  degree  de- 
liberation and  premeditation  are  never  pre- 
sumed, that  they  must  be  shown  in  order  to 
make  out  the  offense, — ^they  are  a  part  of 
its  constituent  elements.  They  may  be 
deduced  from  all  the  facts  attending  the 
killing,  and  if  the  jury  can  satisfactorily 
and  reasonably  infer  their  existence  from 
all  the  evidence,  they  will  be  warranted  in 
finding  that  the  offense  of  murder  in  the 
first  degree  was  committed.  It  is  for  the 
jury  to  draw  their  conclusions  and  make 
their  findings  from  all  the  facts  in  evidence. 
State  V.  Foster,  supra." 

It  is  to  be  remembered  that  since  these 
cases,  as  has  been  stated,  premeditation 
has  come  to  be  considered  necessary  in  Mis- 
souri in  murder  in  the  second  degree. 

In  State  v.  Talbott,  73  Mo.  347,  the  court 
approved  the  following  instruction:  *lf, 
therefore,  the  jury  believe  that  defendants 
took  the  life  of  Perry  H.  Talbott  by  shoot- 
ing him  in  a  vital  part  with  a  shotgun 
or  other  firearm,  loaded  with  gunpowder 
and  a  leaden  bullet,  with  a  manifest  design 
to  use  such  weapon  upon  him,  and  with  suf- 
ficient time  to  deliberate  and  fully  form 
the  conscious  purpose  to  kill,  and  without 
sufficient  reason  or  cause  or  extenuation, 
then  such  killing  is  murder  in  the  first  de- 
gree; and  while  it  devolves  on  the  state 
to  prove  the  wilfulness,  deliberation,  pre- 
meditation, and  malice  aforethought,  all 
of  which  are  necessary  to  constitute  murder 
in  the  first  degree,  yet  these  need  not  be 
proved  by  direct  evidence,  but  may  be  de- 
duced from  all  the  facts  and  circumstances 
attending  the  killing." 

The  Talbott  Case  was  approved  in  State 
V.  Tabor,  96  Mo.  685,  8  S.  W.  744;  and  was 
followed  in  State  v.  Kindred,  148  Mo.  270, 
49  S.  W.  845,  and  in  State  v.  Grant,  152 
Mo.  57,  53  S.  W.  432.  In  State  v.  Herrell, 
97  Mo.  105,  10  Am.  St.  Rep.  289,  10  S.  W. 
387,  the  court  condemned  an  instruction 
similar  to  the  first  clause,  but  omitting  the 
second  clause. 

Cases  such  as  State  v.  Anderson,  98  Mo. 
461,  11  S.  W.  981,  which  hold  that  there 
is  no  error  in  failing  to  instruct  the  jury 
on  murder  in  the  second  degree,  where  from 
the  kind  of  weapon,  its  selection,  the  nature 
of  the  wound,  and  all  the  other  evidence  in 
the  case  (including  in  the  Anderson  Case 
confessions),  there  is  no  room  to  doubt  that 
the  crime  was  nothing  less  than  murder  in 
the  first  degree,  do  not  in  any  way,  as  the 
reader  will  recognize,  contradict  the  rule 
that  the  presumption  stops  at  murder  in  the 
second  degree. 

There  are  some  cases  in  Missouri  which 
hold  that  from  the  use  of  a  deadly  weapon 
directed  at  a  vital  part,  the  intent  to  kill 
is  to  be  presumed. 

Thus,  in  State  v.  Silk,  145  Mo.  240,  44  S. 
W.  704,  46  S.  W.  959,  the  following  in- 
struction was  approved  upon  the  authority 
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of  State  v.  Gee,  85  Mo.  647,  and  State  v. 
Fairlamb,  121  Mo.  137,  25  S.  W.  895:  "If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt,  that  the  defendant  .  .  . 
with  a  pistol  shot  John  V.  Hellensmith  in 
a  vital  part,  and  killed  him,  you  will  find 
that  the  defendant  intended  to  kill  him,  un- 
less the  facts  and  circumstances  given  in 
evidence  show  the  contrary."  The  court 
said  also:  "We  think  the  evidence  shows 
an  intentional  killing  with  a  deadly  weapon, 
which  alone  raises  a  presumption  of  mur- 
der in  the  second  degree;"  and  a  convic- 
tion in  that  degree  was  affirmed. 

In  State  v.  Landgraf,  95  Mo.  97,  6  Am. 
St.  Rep.  26,  8  S.  W.  237,  where  the  jury 
were  also  instructed  as  to  premeditation  and 
deliberation,  the  court,  approved  the  follow- 
ing instruction:  "In  order  to  convict  the 
defendant  of  murder  in  the  first  degree, 
you  must  believe  and  find  from  the  evidence 
that  defendant  not  only  shot  deceased,  Annie 
Tisch,  intentionally,  but  that  he  shot  her 
intending  to  kill  her.  In  this  connection, 
however,  you  are  instructed  that,  in  the 
absence  of  qualifying  facts  and  circumstan- 
ces, a  person  is  presumed  to  have  intended 
the  natural,  ordinary,  and  probable  result 
of  his  acts.  Wherefore,  if  you  believe  from 
the  evidence  that  defendant  intentionally 
shot  Annie  Tisch  in  a  vital  part,  with  a 
deadly  weapon,  to  wit,  a  loaded  pistol, 
from  which  death  ensued,  you  will  find  that 
he  intended  to  kill,  unless  the  facts  and 
circumstances  given  in  evidence  show  to 
the  contrary." 

Vehraska, 

In  Nebraska  the  presumption  is  no' more 
than  of  the  second  degree. 

In  several  early  Nebraska  cases,  it  is 
held  that  where  a  homicide  is  proved,  the 
presumption  is  that  it  is  murder  in  the 
second  degree.  Milton  v.  State,  6  Neb.  136; 
Preuit  V.  People,  5  Neb.  377;  Schlencker  v. 
State,  9  Neb.  300,  2  N.  W.  710. 

But  there  is  no  presumption  where  all 
the  circumstances  of  the  killing  are  before 
the  jury.  Vollmer  v.  State,  24  Neb.  838, 
40  N.  W.  420. 

In  Beers  v.  State,  24  Neb.  614,  39  N.  W. 
790,  the  court  said:  "In  the  case  at  bar, 
by  instruction  thirteen  .  .  .  the  jury 
are,  in  effect,  told  that,  the  fact  of  the  kill- 
ing by  shooting  with  a  pistol  being  estab- 
lisned  by  competent  evidence,  it  devolved 
upon  the  accused  to  show  some  legal  excuse 
for  such  unlawful  and  criminal  act;  other- 
wise deliberation  and  premeditation  would 
be  presumed.  The  effect  of  this  instruc- 
tion was  to  shift  the  burden  of  proof  from 
the  state  to  the  accused,  while  it  is  the  set- 
tled rule  of  law,  as  we  all  understand  it, 
that  in  this  class  of  cases  the  burden  of 
proof  never  shifts,  but  that  every  essential 
element  and  quality  of  the  charge  must  be 
established  by  evidence  beyond  a  reasonable 
doubt,  or  there  can  be  no  conviction  of  mur- 
der in  the  first  degree." 

In  Lucas  v.  State,  78  Neb.  454,  111  N. 
*  W.  145,  it  was  held  that  there  was  no  pre- 
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Kumption  of  malice  from  tlie  killing  with  a 
deadly  \vea|>on,  when  the  circumstances  are 
shown  by  eyewitnesses. 

In  Kennison  v.  State,  80  Neb.  688>  115 
N.  W.  289,  it  was  held  that  when  the  cir- 
eumatancea  of  the  killing  are  shown,  it  is 
error  to  say  that  there  is  any  presumption 
of  maliee  from  the  unlawful  use  of  a  dead- 
ly weapon,  making  the  act  murder  in  the 
second  degree.  The  court  said:  "It  has 
been  the  settled  law  of  this  state,  since  the 
question  was  first  presented  to  this  court 
for  conaideration,  that  in  a  case  of  homi- 
cide, where  all  the  circumstances  surround- 
ing the  transaction  are  in  evidence  before 
the  jurj,  the  fact  of  the  killing  gives  rise 
to  no  presumption  that  it  was  done  with 
malice,  but  it  is  for  the  jury  to  determine 
the  motive  or  intent  or  lack  of  intent  with 
which  the  act  was  done."  The  court  states 
that  the  old  rule  was  to  the  contrary. 

Nevada. 

In  Nevada  the  question  does  not  seem  to 
have  directly  arisen,  but  it  is  suggested  that 
the  matter  is  one  of  inference  rather  than 
of  preaomption. 

In  State  ▼.  Newton,  4  Nev.  410,  the  court 
eondemned  the  following  instruction:  "A 
man  is  presumed  to  intend  the  natural  and 
probable  consequences  of  his  own  acts;  so 
the  intent  to  murder  is  conclusively  inferred 
from  the  use  of  a  deadly  weapon,"  on  the 
ground  that  the  presumption  is  not  conclu- 
sive. 

In  State  y.  Vaughan,  22  Nev.  285,  39. 
Pac.  733,  where  a  conviction  of  murder  in 
the  first  degree  was  reversed,  it  was  held 
that  the  jury  were  wrongly  instructed  that 
"to  constitute  malice  aforethought,  it  is 
only  necessary  that  there  be  a  formed  inten- 
tion to  kill.  Malice  aforethought  means  the 
intention  to  kill ;  and  where  such  means  are 
used  as  are  likely  to  produce  death,  the 
legal  presumption  is  tnat  death  was  in- 
tended," the  court  stating  further  that 
malice  was  an  inference,  and  that  malice 
was  not  an  intention  to  kill.  The  opinion 
seems  to  indicate  the  view  of  the  court  to 
be  that  malice  is  a  matter  of  inference  for 
the  jury,  rather  than  of  presumption. 

New  Hampshire.    ^ 

In  New  Hampshire  it  seems  to  be  sug- 
gested that  the  matter  is  one  of  inference, 
not  of  presumption. 

In  State  v.  Greenleaf,  71  N.  H.  606,  54 
Atl.  38,  the  court  said:  "The  state  was 
al«o  bound  to  establish  beyond  a  reasonable 
doubt  the  malice  and  deliberation  essential 
to  convict  in  the  first  degree.  .  .  .  But 
while  malice  and  deliberation,  when  essen- 
tial to  murder  in  the  first  degree,  like  the 
attempt  to  perpetrate  rape,  when  that  is 
relied  upon  to  bring  killing  within  the  capi- 
tal classification,  must  be  established  be- 
yond a  reasonable  doubt,  direct  evidence  is 
not  necessary  for  this  purpose.  The  char- 
acter of  the  weapon  employed,  the  forqe  and 
number  of  the  blows  inflicted,  the  location 
and  severity  of  the  wounds,  the  place  of  the 
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crime,  previous  remarlvs  and  conduct  indi- 
cating preparation,  subsequent  acts  and 
statements,  and  every  circumstance  having 
a  legitimate  bearing  upon  the  subject,  may 
be  considered  by  the  jury." 

New  Jersey. 

In  New  Jersey  the  presumption  does  not 
rise  above  the  second  degree. 

The  presumption  from  killing  is  murder 
in  the  second  degree.  Brown  v.  State,  62 
N.  J.  L.  666,  42  Atl.  813. 

In  State  v.  Maioni,  78  N.  J.  L.  339,  74 
Atl.  526,  the  court,  while  not  disapproving 
the  instruction  that  "the  intention  to  take 
life  may  be  presumed  from  the  use  of  a 
deadly  weapon,  a  weapon  calculated  to  ex- 
tinguish life,"  took  the  view,  where  the  de- 
fendant was  convicted  of  murder  in  the 
first  degree,  and  all  the  circumstances  un- 
der which  the  killing  occurred,  and  the  man- 
ner in  which  it  was  done,  were  fully  de- 
scribed to  the  jury,  that  instructions  as  to 
presumptions  from  the  use  of  a  deadly 
weapon,  when  nothing  else  is  shown,  were 
harmless  to  the  defendant,  if  erroneous. 

In  State  v.  Silverio,  79  N.  J.  L.  482,  76 
Atl.  1069,  the  court  said:  "Where  one 
liuman  being  kills  another,  it  is  not  to  be 
presumed  without  evidence  that  the  person 
committed  the  act  unconsciously  or  acci- 
dentally or  while  insane.  And  when  the 
killing  is  done  by  the  use  of  a  deadly 
weapon, — an  instrument  that,  as  used,  may 
produce  either  death  or  at  least  serious  bod- 
ily injury, — the  presumption,  until  the  con- 
trary appears,  is  that  at  least  serious  bod- 
ily injury  was  intended.  Whether  there  is 
a  presumed  intent  to  take  life  is  a  question 
mooted,  but  not  decided,  in  State  v.  Maioni, 
supra."  The  court  charged  the  jury  that 
"the  general  presumption  of  law  is  that 
all  murders  are  of  the  second  decree,  and 
the  burden  is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  killing  was  de- 
liberate and  premeditated." 

New  Mexico, 

In  New  Mexico  the  matter  is  considered 
rather  one  of  inference  for  the  jury,  than  of 
presumption. 

Thus,  in  Territory  v.  Gutierrez,  13  N.  M. 
138,  79  Pac.  316,  it  was  held  that  the  law 
does  not  presume  malice  from  the  use  of  a 
dangerous  weapon  in  a  case  of  homicide ;  but 
such  use  is  a  circumstance  from  which  the 
jury  may  imply  malice,  if  borne  out  by  all 
the  facts  and  circumstances  in  the  case. 

And  in  Territory  v.  Lecero,  8  N.  M.  643, 
46  Pac.  18,  the  court  said:  "The  true  rule 
.  .  .  and  which  does  not  conflict  with 
the  presumption  of  innocence,  the  burden  of 
proof,  nor  as  to  reasonable  doubt,  we  think, 
is  that  malice  may  be  implied  from  the  in* 
tentional  killing,  where  the  jury,  from  the 
whol^  case  before  them,  and  beyond  a 
reasonable  doubt,  find  the  additional  fact 
that  no  circumstances  of  justification  or 
excuse  appear,  and  when  there  are  no  cir- 
cumstances mitigating  the  killing  to  that 
of   manslaughter.      If   there    is    reasonable 
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doubt  aa  to  justification,  there  is  reason- 
able doubt  as  to  malice.  The  evidence 
of  the  killing  may  be  considered  by  the 
jury,  together  with  the  whole  of  the  evi- 
dence, in  ascertaining  whether  there  was 
malice;  but  it  would  be  error  to  tell  the 
jury  that  the  killing  alone  is  presumptive 
evidence  of  malice  aforethought,  as  it  would 
allow  the  jury  to  find  malice,  without  stop- 
ping to  inquire  whether  a  considerable 
provocation  appeared,  or  whether  the  cir- 
cumstances were  such  as  to  show  a  wicked 
and  malignant  heart,  which  are  essential 
ingredients  of  implied  malice." 

Jfew  York, 

In  New  York  the  courts  do  not  consider 
the  matter  as  one  of  presumption,  but  of  in- 
ference or  deduction  by  the  jury. 

Deliberation  and  premeditation  are  not 
presumed  from  a  homicide;  they  must  be 
proved.    People  v.  Conroy,  97  N.  Y.  62. 

It  is  error  to  say  that  the  law  implies 
the  crime  of  murder  in  the  first  degree  from 
the  fact  of  killing.  "The  intention  may  be 
inferred  from  the  act,  but  this  in  principle 
is  an  inference  of  fact  to  be  drawn  by  the 
jury,  and  not  an  implication  of  law  to  be 
applied  by  the  court/*  Stokes  v.  People,  63 
N.  Y.  164,  13  Am.  Rep.  492. 

In  Thomas  v.  People,  67  N.  Y.  218,  where 
the  defendant  was  convicted  of  murder  in  the 
first  degree,  the  court  approved  the  follow- 
ing instruction :  "The  fact  that  this  weapon 
was  a  deadly  weapon,  that  it  was  struck  at 
a  vital  part  of  the  frame  of  the  deceased, 
is  a  circumstance  you  have  a  right  to  con- 
sider, and  must  consider,  in  .determining 
the  character  of  this  act;  and  I  charge  you 
that  the  fact  that  this  prisoner  used  a  knife, 
which  was  in  itself  a  deadly  weapon,  and 
that  he  struck  a  blow  at  the  vital  part  of 
the  deceased,  are  circumstances  which  fur- 
nish presumptive  evidence  of  an  intention, 
at  the  time,  to  take  the  life  of  the  deceased; 
it  does  not  establish  the  fact;  you  might 
find  the  contrary,  notwithstanding  that  evi- 
dence being  in  the  case,  and  yet  it  furnishes 
presumptive  evidence;  it* is  evidence  from 
which  such  conclusion  might  be  drawn,  ac- 
cording as  the  jury  shall  find  from  all  cir- 
cumstances of  the  case.  The  fact  that  this 
was  a  deadly* weapon  would  furnish  sonic 
presumptive  evidence,  and  the  manner  ii\ 
which  it  was  used  some  presumptive  evi- 
dence, of  an  intent,  at  the  moment,  to  take 
life.  The  mere  use  of  the  deadly  weapon 
would  not  in  itself  furnish  evidence  of  a 
premeditation  and  deliberate  purpose  to 
take  the  life  entertained  beforehand." 

In  People  v.  Fish,  125  N.  Y.  136,  26  N. 
E.  319,  the  court  said:  "It  is  quite  true 
that  the  prosecution  is  bound  to  prove  all 
the  facts  constituting  the  crime  with  which 
the  prisoner  is  charged,  and  that  the  burden 
rests  upon  the  people  from  the  beginning  to 
the  end  of  the  trial,  to  establish  beyond  a 
reasonable  doubt  every  fact  essential  to 
the  conviction  of  the  defendant.  But  this 
rule  was  not  violated  by  the  charge  referred 
to.  The  jury  were  bound  to  find  that  the 
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defendant  was  capable  of  forming  an  in- 
tent, and  that  he  did  form  the  intent,  and 
that  he  wilfully  and  voluntarily  dealt  the 
blow,  and  they  were  permitted  to  infer  or 
presume  from  these  facts  that  he  intended 
the  fatal  blow  which  he  infiicted.  The  court 
did  not  lay  down  the  rule  that  they  were 
bound,  as  matter  of  law,  to  presume  it,  or 
that  the  law  implied  that  the  defendant  in- 
tended the  natural  consequences  of  his  act." 

Thus,  in  People  v.  Hill,  49  Hun,  432,  3 
N.  Y.  Supp.  564,  where  the  defendant  was 
indicted  for  murder  in  the  second  degree, 
and  convicted  of  manslaughter  in  the  sec- 
ond degree,  it  was  held  that  reversible  error 
had  been  committed  in  charging  the  jury 
that  "when,  as  in  this  case,  the  fact  that 
the  defendant  shot  the  deceased  with  a  pistol 
is  admitted,  or  not  disputed,  then  the  bur- 
den is  thrown  upon  the  defendant  to  show 
to  the  satisfaction  of  the  jury  the  existence 
of  sufficient  cause  to  justify  him  in  the  use 
of  this  deadly  weapon  in  taking  the  life  of 
Robert  Peasley,"  as  the  burden  of  proof 
was  and  remained  with  the  prosecution. 

In  People  v.  Clark,  2  Edm.  Sel.  Cas.  273, 
the  court,  on  being  asked  to  charge  the  jury 
that  the  weapon  used  was  not  evidence  of  a 
premeditated  design,  charged  them  that  if 
they  believed  that  the  fatal  blow  was  struck 
by  the  prisoner  with  a  design  to  effect  death, 
it  was  murder,  even  though  such  design 
was  formed  only  on  the  instant,  accompany- 
ing and  causing  the  act.  And  the  nature 
of  the  weapon  used,  the  manner  in  which  the 
assault  was  made,  and  the  circumstances  at- 
tending it,  were  all  legitimate  subjects  of 
consideration  for  the  juiy,  in  their  en- 
deavor to  ascertain  the  intention  or  design 
with  which  the  act  was  done. 

Some  of  the  earlier  cases,  however,  sug- 
gest an  inclination  towards  a  presumption 
of  common- law  murder  from  the  use  of  a 
deadly  weapon. 

Thus,  in  People  v.  Cunningham,  6  Park. 
Crim.  Rep.  398,  the  jury  were  instructed 
that  "if  you  are  satisfied  that  such  means 
were  used  by  the  person  or  persons  who  in- 
flicted these  wounds  upon  the  deceased,  as 
were  likely  to  produce  death,  then  such  kill- 
ing is  murder." 

And  in  People  v.  Batting,  49  How.  Pr. 
392,  the  court  charged  the  jury  that  "tlie 
law  infers  an  intent  to  do  what  a  party  does 
do.  If  I  come  to  one  of  you,  and  draw  a 
pistol  and  shoot  you,  it  infers  that  I  intend 
to  kill  you,  if  you  die  from  the  wounds;  or 
if  I  take  a  weapon  from  my  pocket  and  run 
that  weapon  into  your  body  in  a  vital  part, 
and  you  die,  the  law  infers  that  I  intended 
to  kill  you;  and  so  in  regard  to  the  prisoner 
at  the  bar.  He  is  presumed  to  have  intended 
to  do  exactly  what  he  did  do.  Having 
drawn  this  dagger  and  most  deadly  weapon, 
and  inflicted  three  most  prievous  and  mortal 
wounds,  we  are  to  infer,  in  the  absence  of 
any  explanation,  that  he  intended  to  do  ex- 
actly what  he  did  do,  to  wit,  to  take  the 
life  of  John  Tompkins." 

In  People  v.  Tuhl,  2  Wheeler,  C-  C.  242, 
it  was  held  that  homicide  with  a  deadly 
weapon,  in  the  absence  of  excuse,  is  murder. 
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North  Carolhui, 

In  North  Carolina,  the  decisions  are  clear 
and  explicit,  first,  as  to  the  presumptions  at 
common  law  prior  to  the  statute  of  1893, 
which  divided  murder  into  degrees,  and, 
secondly,  that  since  that  statute  these  pre- 
sumptions rise  no  higher  than  murder  in  the 
second  degree. 

As  to  the  common-law  presumptions,  it 
was  said  in  State  v.  Craton,  28  N.  C.  (6 
Ired.  L. )  179:  **lt  appears  clearly  that  the 
law  presumes  every  wilful  killing,  murder, 
until  it  appear,  either  upon  evidence  by  the 
accused  or  upon  the  evidence  produced 
against  him,  that  he  did  not  intend  to  kill 
or  to  do  any  great  bodily  harm.  And  it 
farther  appears  that,  unless  the  stroke, 
which  produced  the  death  be  shown  to  have 
been  one  from  which  death  was  not  likely 
to  ensue,  as  a  box  of  the  ear,  or  with  a 
weapon  not  likely  to  do  great  bodily  harm, 
the  law  adjudges  that  the  presumption  of 
malice,  which  consists  of  a  wicked,  vindic- 
tive disposition,  is  not  repelled.  Of  course, 
the  implication  that  there  is  or  is  not 
malice,  from  the  nature  of  thfe  instrument 
and  the  mode  of  using  it,  being  made  by  the 
law,  it  is  the  proper  province  of  the  court 
to  declare  it." 

So,  it  was  said  in  State  v.  Ellick,  GO  N. 
C.  (2  WinU.  L.)  56,  86  Am.  Dec.  442,  that 
"when  it  is  proved  that  one  has  killed  inten- 
tionally, with  a  deadly  weapon,  the  bur- 
den of  showing  justification,  excuse,  or  miti- 
gation is  on  him." 

In  Stete  V.  Wills,  63  N.  C.  26,  the  court 
said:  "It  has,  as  we  think,  always  bpcii 
considered  as  the  rule  in  this  state,  that 
from  the  fact  of  killing  with  a  deadly  weap- 
on, the  law  will  imply  malice,  and  then 
the  onus  of  the  proof  to  remove  it  is  de- 
volved upon  the  slayer.  .  .  .  We  prefer 
to  stand  super  antiquas  vias,  and  to  ad- 
here to  the  rules  laid  down  in  the  State  v. 
Ellick,  above  referred  to.  In  that  case 
the  erroneous  statement  which  we  had  in- 
advertently made  in  State  v.  Johnson,  48 
N.  C.  (3  Jones,  L.)  266,  that  it  was  incum- 
bent on  the  prisoner  to  establish  the  matters 
of  excuse  or  extenuation  beyond  a  reason- 
able doubt,  is  corrected.  In  it  is  also  cor- 
rected what  we  consider  as  erroneous  in  the 
decision  of  the  court  in  Com.  v.  York,  9 
Met.  93,  43  Am.  Dec.  373,  that  the  matters  of 
excuse  or  extenuation  which  the  prisoner  is 
to  prove  must  be  decided  according  to  the 
preponderance  of  evidence.  It  is  more  correct 
to  say,  as  we  think,  that  they  must  be 
proved  to  the  satisfaction  of  the  jury." 

In  State  v.  El  wood,  73  N.  C.  189,  it  was 
held  that  there  was  no  error  in  the  following 
instructions  under  the  circumstances:  "In 
this  case,  it  is  admitted  by  the  defendant's 
counsel  that  the  prisoner' did  kill  the  de- 
ceased with  a  pistol,  which  is  a  deadly 
weapon,  and  the  law  presumes  it  was  done 
in  malice.  This  presumption,  however,  may 
be  rebutted,  and  the  onus  of  doing  this 
is  on  the  defendant.  It  is  his  duty  to  sat- 
isfy your  minds  that  this  presumption, 
raised  by  the  law,  is  in  fact  in  this  case 
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erroneous.  ...  I  feel  it  to  be  my  duty 
to  charge  you  that  there  is  no  evidence  *fit 
to  go  to  the  jury,'  to  establish  the  defense 
of  accident  or  sport.  It  may  be  suificient 
to  raise  a  conjecture,  but  that  is  not  thi; 
character  of  evidence  required  by  the  law. 
If,  therefore,  you  believe  that  the  prisoner 
shot  the  deceased,  as  described  by  the  wit- 
ness Foushee,  with  a  pistol,  and  killed  him, 
the  law  presumes  malice,  and  it  is  your 
duty   to   convict." 

And  in  State  v.  Thomas,  98  N.  C.  699,  2 
Am.  St.  Rep.  351,  4  S.  E.  518,  the  court 
approved  the  following  instruction:  "The 
homicide  being  admitted  to  have  been  ef- 
fected by  the  use  of  a  deadly  weapon,  the 
prisoner  must  satisfy  you  that  it  was  com- 
mitted under  circumstances  reducing  the 
crime  to  manslaughter;  and  in  determining 
the  degree  of  the  ofi'ense,  all  the  evidence, 
as  well  that  produced  by  the  state  as  that 
produced  by  the  prisoner,  must  be  consid- 
ered." 

Since  the  statute  of  1893,  the  use  of  a 
deadly  weapon  raises  a  presumption  of  mur- 
der in  the  second  degree.  State  v.  Dowden, 
118  N.  C.  1145,  24  S.  E.  722;  State  V.  Fin- 
ley,  118  N.  C.  116],  24  S.  E.  495;  State  v. 
Booker,  123  N.  C.  713,  31  S.  E.  376  (where 
an  error  in  the  syllabus  in  the  Finley  Case 
is  pointed  out) ;  State  v.  Hicks,  125  N.  C. 
636,  34  S.  E.  247 ;  North  Carolina  v.  Gosnell, 
74  Fed.  734;  State  v.  Caldwell,  129  N.  C. 
682,  40  S.  E.  85;  State  v.  Lance,  149  N.  C. 
561,  63  S.  E.   198. 

And  the  presumption  is  only  of  the  second 
degree.  State  v.  Bishop,  131  N.  C-  733,  42 
S.  E.  836;  State  v.  Utley,  132  N.  C.  1022, 
43   S.  E.   820. 

The  state  must  show  premeditation  and 
deliberation.  "They  will  not  be  presumed 
or  implied  from  the  use  of  a  deadly  weapon." 
State  V.  Cole,  132  N.  C.  1069,  44  S.  E.  391 ; 
State  V.  Capps,  134  N.  C.  622,  46  S.  E.  730. 

"The  intentional  killing  with  a  deadly 
weapon,  when  proved  or  admitted,  raises  a 
presumption  of  malice,  and  such  evidenc<{ 
would,  before  the  enactment  of  fhe  recent 
statute  establishing  and  defining  the  two 
grades  of  that  crime,  have  amounted  to  pri- 
ma facie  proof  of  murder.  But  now,  though 
the  fact  of  such  killing  still  ^ives  rise  to 
the  presumption  of  malice,  and  is  prima  fac- 
ie evidence  of  murder  in  the  second  degree, 
it  does  not  show  that  the  act  was  done  de- 
liberately or  after  premeditation."  State 
V.  Norwood,  115  N.  C.  792,  44  Am.  St.  Rep. 
498,  20  S.  E.  712. 

In  State  v.  Lucas,  124  N.  C.  825,  32  S. 
E.  962,  the  court  said:  "Another  ground  as- 
signed as  error  is  tliat  the  court  instructed 
the  jury  that  the  killing  with  a  deadly  weap- 
on being  shown  and  admitted,  and  the  pris- 
oner having  failed  to  show  extenuation  or 
excuse  by  his  own  or  the  state'|^  evidence, 
the  only  question  for  them  was  whether  it 
was  murder  in  the  first  or  second  degree. 
This  instruction  was  correct  and  in  accord- 
ance with  the  decisions  of  this  court." 

"No  principle  in  our  criminal  law  is  better 
settled  than  that  a  killing  with  a  deadly 
weapon  implies  malice,  and,  when  admitted 
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or  proved,  the  prisoner  is  guilty  of  murder 
in  the  second  degree,  and  the  burden  rests 
upon  him  to  prove  the  facts  upon  which  he 
relies  for  mitigation  or  excuse,  to  the  sat- 
isfaction of  the  jury.*'  State  v.  Worley,  141 
N.  C.  764,  53  S.  E.  128.  See  also,  to  sub- 
stantially the  same  effect,  State  v.  Gapps, 
supra. 

In  State  v.  Lipscomb,  134  N.  C.  689,  47 
S.  £.  44,  where  the  jury  had  been  instruct- 
ed that  "the  defendant  having  admitted  that 
he  killed  the  deceased  with  a  deadly  weapon, 
there  was  not  in  evidence  any  facts  or  cir- 
cumstances sufficient  to  rebut  the  presump- 
tion of  malice  from  such  killing  with  a  dead- 
ly weapon,  and  that  the  defendant  was  at 
least  guilty  of  murder  in  the  second  degree," 
the  court  said:  "When  a  killing  with  a 
deadly  weapon  is  shown  or  admitted,  the 
law  presumes  malice,  and,  if  nothing  else 
appears,  it  is  murder  in  the  second  degree, 
just  as  it  would  have  been  murder  at  com- 
mon law,  and  would  still  be,  if  it  were  not 
for  the  act  of  1893,  requiring  the  state  to 
prove  premeditation  and  deliberation  in  or- 
der to  establish  a  case  of  murder  in  the 
first  degree,  and  in  this  respect  leaving  mur- 
der in  the  second  degree,  as  defined  by  that 
statute,  just  as  was  murder  at  the  common 
law.  If  there  is  no  proof  of  premeditation 
and  deliberation,  and  there  is  a  killing 
with  a  deadly  weapon,  the  law  presume;^ 
malice,  and  it  is  murder  in  the  second  degree 
under  the  statute." 

So,  in  North  Carolina  v.  Gosnell,  74  Fed. 
734,  it  was  said  that  "the  use  of  a  deadly 
weapon  only  raises  a  presumption  of  mal- 
ice, and  not  premeditation  and  design.  The 
elements  of  premeditation  must,  be  shown  in 
evidence  by  the  prosecution  beyond  a  rea- 
sonable doubt." 

In  State  v.  Roberson,  150  N.  C.  837,  64 
S.  E.  182,  the  court  said:  "The  prisoner 
excepts  to  the  following  charge:  'Malice, 
which  is  a  necessary  element  of  murder  in 
the  first  and  second  degrees,  means  killing 
without  legal  excuse,  and  is  presumed  from 
killing  with  a  deadly  weapon.'  This  is  ti 
correct  proposition  of  law.  The  killing 
with  a  deadly  weapon  raises  a  presumption 
of  malice.  That  is  all  the  charge  says. 
There  is  no  intimation  that  it  raises  a  pre- 
sumption of  murder  in  the  first  degree." 

But  the  defense  need  rebut  the  presump- 
tion of  malice  only  to  the  satisfaction  of  the 
jury,  and  not  beyond  a  reasonable  doubt. 
State  V.  Clark,  134  N.  C.  698,  47  S.  E.  36. 

Where  it  was  claimed  that  it  was  error 
to  exclude  from  the  jury  the  question  of 
murder  in  the  second  degree,  the  court  said : 
"It  may  perhaps  be  claimed  for  the  prisoner 
that,  inasmuch  as  the  fact  of  killing  with  a 
deadly  weapon  raised  only  a  presumption  of 
murder  in  the  second  degree,  and  it  was  the 
duty  of  the  state  to  prove  beyond  a  reason- 
able doubt  the  premeditation  and  delibera- 
tion necessary  to  constitute  murder  in  the 
first  degree,  before  a  verdict  of  guilty  of 
such  crime  could  be  rendered,  tTie  court 
should  have  left  that  question  to  the  jury, 
and  instructed  them,  unless  they  were  satis- 
fied beyond  a  reasonable  doubt  of  the  fact  of 
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premeditation  and  deliberation,  to  render  a 
verdict  of  guilty  of  murder  in  the  second 
degree.  This  would  have  been  his  Honor's 
duty,  if  the  fact  of  the  homicide  with  a 
deadly  weapon  could  have  been  separated 
from  the  evidence  establishing  it,  and  show- 
ing the  circumstances  under  which  it  took 
place.  But  it  is  almost  impossible  to  con- 
ceive of  a  case  of  that  character,  except  upon 
a  naked  confession  of  such  homicide.  The 
confession  in  this  case  is  not  simply  an  ad- 
mission of  the  homicide;  for  the  prisoner 
not  only  admits  the  act  of  killing  with  a 
deadly  weapon,  but  gives  a  full  and  detailed 
account  of  the  manner  and  the  purpose  witii 
which  it  was  done."  State  v.  Covington,  117 
N.  C.  834,  23  S.  E.  337. 

In  State  v.  Rhyne,  124  N.  C.  847,  33  S.  E. 
128,  the  court,  in  holding  that  it  was  error 
to  submit  to  the  jury  the  question  of  mur- 
der in  the  first  degree,  said:  "As  the  killing 
with  a  deadly  weapon  was  proved  (in  fact 
not  denied ) ,  and  the  prisoner  having  offered 
no  evidence  in  extenuation,  excuse,  or  justifi- 
cation, the  court  would  have  been  justified 
in  telling  the  jury  that,  if  they  believed  the 
evidence,  the  prisoner  was  guilty  of  murder 
in  the  second  degree.  But  since  the  act  of 
1893,  chap.  85,  dividing  murder  into  two 
degrees,  these  rules  of  the  common  law  do 
not  apply  to  murder  in  the  first  degree,  or, 
speaking  more  accurately,  it  takes  more 
than  this  to  constitute  murder  in  the  first 
degree;  that,  outside  of  the  specified  offense 
named  in  the  statute,  the  killing  must  l)e 
'wilful,  deliberate,  and  premeditated;'  and 
this  must  be  shown  by  the  state  beyond  a 
reasonable  doubt  before  it  is  justified  in  ask- 
ing a  verdict  of  guilty  of  murder  in  the  fir»t 
degree.  .  .  .  Where  is  the  evidence  of 
deliberation  and  premeditation?  It  cannot 
be  inferred  because  it  was  done  with  a 
deadly  weapon.  He  was  mad,  but  not  with 
deceased,  who  had  seemed  to  be  his  friend 
until  the  deceased  put  his  haind  upon  him 
and  said,  'Come  around  to  the  light  and 
tell  me  what  this  fuss  is  about.'  Ifhc  pris- 
oner being  mad,  it  seems  that  this  assault 
was  the  cause  of  the  impulse  and  the  fatal 
blow.  To  put  any  other  construction  upon 
this  trartsacticu  would  be  unnatural,  un- 
reasonable, and  unwarranted,  by  the  evi- 
dence in  the  case." 

And  where  the  jury  were  instructed  that 
"premeditation  may  be  inferred  or  pre- 
sumed from  the  use  of  a  deadly  weapon  in 
the  possession  of  the  party  using  it,  unless 
the  contrarv  be  made  to  appear,"  the  court 
said,  in  State  v.  Fuller,  114  N.  C.  885,  19 
S.  E.  798:  "The  mere  fact  of  killing,  when 
admitted,  raised  no  presumption  that  it  was 
murder  in  the  first  degree,  and  it  was  the 
duty  of  the  jury,  unless  they  were  satisfied 
beyond  a  reasonable  doubt  that  there  was  a 
deliberate,  premeditated,  and  preconceived 
design  on  the  part  of  the  prisoner  to  take 
life,  and  that  the  act  of  killing  was  com- 
mitted in  pursuance  of  such  fixed  design, 
to  find  the  prisoner  guilty  of  no  higher  of- 
fense than  murder  in  the  second  degree. 
When  the  jury  were  told  that  they  were  at 
liberty  to  presume  or  to  draw  the  inference 
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from  the  mere  fact  that  a  deadly  weapon 
was  used,  leaving  out  of  view  any  other  evi- 
dence offered  to  show  that*  the  prisoner  was 
in  the  very  act  of  killing,  pursuing  a  delib- 
erate and  preconceived  purpose/'  it  was  er- 
ror. 

But,  in  State  v.  Booker/ 123  N.  C.  713, 
31  S.  £.  376,  the  court  said:  ''It  appears 
from  the  evidence  that  the  prisoner  had  some 
words  with  the  deceased,  went  off,  and  came 
back  in  about  an  hour  armed  with  a  loaded 
gun,  with  which  he  shot  and  killed  deceased. 
We  may  well  adopt  the  words  of  the  court  in 
People  v,  Conroy,  97  N.  Y.  62,  and  say  that 
*we  are  of  the  opinion  that  the  jury  was 
justified  in  inferring,  from  the  facts  and  cir- 
cumstances proved,  that  the  death  of  the 
deceased  was  the  result  of  deliberation  and 
premeditation  on  the  part  of  the  prisoner/  " 

In  SUte  V.  Hunt,  134  N.  C.  684,  47  S. 
E.  49,  the  court  was  asked  to  charge  that  ''if 
the  jury  shall  find  in  this  case  that  there 
was  an  opportunity  to  use  a  deadly  weapon, 
but  that  none  was  actually  used,  this  cir- 
cumstance shall  be  considered  as  strong  evi- 
dence against  wilful  and  premeditated  mur- 
der." This  was  given,  the  word  "strong," 
however,  being  struck  out,  and  the  prisoner 
excepted  to  the  modification.  And  it  was 
held  that  there  was  no  error. 

Ohio. 

In  Ohio  the  oommon-law  presumptions 
T\9e  no  higher  than  the  second  degree  of 
murder. 

In  State  v.  Turner,  Wright  (Ohio)  20, 
where  the  deceased  was  found  dead  with  a 
wound  in  his  neck  apparently  made  by  some 
^harp  instrument,  the  court  charged  the 
jury :  "We  understand  it  to  be  a  rule  of  law 
in  England,  that  any  person  who  deliberate- 
ly does  an  act  which  apparently  endangers 
the  life  of  another,  and  thereby  occasions 
his  death,  shall,  unless  he  clearly  prove  the 
contrary,  be  adjudged  to  kill  him,  with 
n:aliee,  prepense,  or  aforethought  (1  East, 
P.  r.  225).  In  every  charge  of  murder,  in 
that  country,  the  rule  is  that  when  the 
fact  of  killing  is  established,  the  law  pre- 
sumes the  killing  founded  in  malice  afore- 
'  bought,  until  the  contrary  is  made  to  ap- 
P<*ar;  therefore,  in  that  country  the  cir- 
cumstances relied  upon  by  way  of  justifica- 
tion, excuse,  or  alleviation,  if  they  do  not 
arise  out  of  the  proof  for  the  prosecution, 
must  be  introduced  and  proven  on  behalf  of 
the  accused,  or  he  is  held  guilty  of  murder 
il  East,  P.  C.  340).  The  presumption  of 
the  English  rule,  we  think,  should  be  car- 
ried no  further,  under  our  law  and  practice, 
than  to  raise  from  the  fact  of  killing  the 
presumption  of  murder  in  the  second  de- 
gree, if  there  be  no.  explanatory  circum- 
stances in  the  evidence  introduced  by  the 
state,  and  none  are  proven  by  the  prisoner. 
Such  legal  presumption  ought  not  to  be  car- 
ried to  take  away  life,  if  it  can  be  avoided. 
To  establish  premeditated  malice,  some  af- 
firmative eviaence  should  be  introduced  by 
the  prosecution.  But  the  evidence  as  to  this, 
as  well  as  all  the  other  ingredients  of 
crime,  or  other  thing  connected  with  human 
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I  transactions,  may  be  either  positive  or  cir- 
I  ("umstantial." 

In  State  v.  Adin,  7  Ohio  Dec.  Reprint,  25, 
where  the  killing  was  done  with  a  hammer, 
the  court  instructed  the  jury:  "Inasmuch 
as  the  subject  has  undergone  some  discus- 
sion among  counsel,  and  because  it  is  per- 
tinent to  the  issue,  I  say  to  you  that  the 
fact  of  killing  having  been  proven,  the  pre- 
sumption of  the  law  in  Ohio  is  that  it  was 
done  with  malice,  but  without  deliberation 
or  premeditation,  and,  consequently,  that 
it  is  murder  in  the  second  degree.  To  con- 
vict of  murder  in  the  first  degree,  premedi- 
tation and  deliberation  should  be  established 
by  affirmative  evidence.  And  if  the  pris- 
oner would  reduce  the  crime' to  manslaugh- 
ter, it  rests  upon  him  to  show  matters  of 
extenuation.  In  this  connection  I  may  add 
that  deliberation  and  premeditation  may  be 
established  by   circumstantial   evidence." 

In  State  v.  Walker,  1  Ohio  Dec.  Reprint, 
353,  the  court  instructed  the  jury:  "But 
if  the  defendant  did  this  killing,  was  it  of 
purpose?  Was  there  a  design  to  kill?  The 
intent  to  kill  is  said  in  the  books  to  be  'con- 
clusively inferred  from  the  deliberate  use 
of  a  deadly  weapon.'  And  it  cannot  be 
denied  that,  from  the  deliberate  use  of  an 
instrument  calculated  to  produce  death,  an 
inference  of  a  deadly  design  may,  in  all 
proper  cases,  be  drawn  with  sufficient  legal 
certainty.  But,  in  order  to  infer  so  much 
from  the  mere  use  of  such  a  weapon,  you 
must  remember  it  is  necessary  that  you 
should  find  that  it  was  deliberately  used, 
and  in  a  deadly  manner;  for,  under  our 
statutes  for  stabbing,  as  well  as  from  the 
records  of  crime,  it  abundantly  appears 
that  a  deadly  weapon  may  be  deliberately 
and  maliciously  used  with  an  intent  to 
wound,  and  not  to  kill.*' 

As  illustrating  the  presumption  in  the 
second  degree,  it  may  be  noted  that  in 
Erwin  v.  State,  29  Ohio  St.  186,  23  Am. 
Rep.  733,  2  Am.  Crim.  Rep.  251,  in  re- 
versing a  conviction  of  murder  in  the  sec- 
ond degree,  the  court  said:  "As  an  ab- 
stract proposition,  where  the  circumstances 
of  a  homicide  are  not  known,  further  than 
the  mere  fact  that  the  death  was  caused 
By  the  use  of  a  deadly  weapon,  we  do  not 
deny  that  the  jury  may,  from  such  fact 
alone,  infer  both  malice  and  a  purpose  to 
kill.  But  where  the  attending  circum- 
stances are  shown  in  detail,  some  of  which 
tend  to  disprove  the  presence  of  malice  or 
purpose  to  kill,  it  is  misleading  and  er- 
roneous to  charge  a  jury  that  in  siich  a 
case  the  law  raises  a  presumption  of  mal- 
ice and  intent  to  kill  from  the  isolated 
fact  that  death  was  caused  by  the  use  of 
a  deadly  weapon.  In  such  case  the  pres- 
ence of  malice  or  intent  to  kill  must  be 
determined  from  all  the  circumstances 
proven,  including,  of  course,  the  character 
of  the  weapon." 

So,  in  Bailus  ▼.  State,  16  Ohio  C.  C. 
226,  8  Ohio  D.  C.  626,  the  court,  in  re- 
versing a  conviction  of  murder  in  the  sec- 
ond degree,  said:  "The  true  rule  deducible 
from  the  Ohio  cases  is  that  where  ail  the 
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attending  circumstances  of  a  homicide,  in- 
cluding the  use  of  a  deadly  weapon,  appear 
in  evidence,  the  jury  should  not  be  told 
that  a  presumption  of  malice  or  intent  to 
kill  arises  from  the  fact  that  a  deadly 
weapon  was  used.  Though  where  the  in- 
tentional use  of  a  deadly  weapon,  result- 
ing in  death,  is  shown,  and  the  circum- 
stances of  homicide  are  not  explained  by 
the  slayer,  and  do  not  otherwise  appear 
in  evidence,  a  presumption  of  malice  and 
intent  to  kill  arises." 

Oregon, 

In  Oregon  the  statute  of  presumption  is 
construed  to  /ise  no  higher  than  the  sec- 
ond  degree   of   murder. 

Thus,  in  State  v.  Carver,  ?2  Or.  602, 
30  Pac.  315,  where  the  jury  were  instruct- 
ed: *'An  intent  to  murder  is  conclusively 
presumed  from  the  deliberate  use  of  a  dead- 
ly weapon,  causing  death  within  a  year. 
Hence,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defend- 
ant purposely  and  maliciously  killed  de- 
ceased by  the  deliberate  use  of  a  deadly 
weapon,  causing  death  within  a  year,  then 
your  verdict  should  be  guilty," — the  court 
said:  "From  the  simple  act  of  killing  by 
the  deliberate  use  of  a  deadly  weapon, 
where  nothing  else  is  shown,  the  law  of 
this  state  raises  a  conclusive  presumption 
of  an  intent  to  murder.  Hill's  Code,  §  775. 
But  this  legal  presumption  goes  no  fur- 
ther than  to  establish  what  is  necessary 
to  constitute  murder  in  the  second  degree. 
To  raise  the  crime  to  the  higher  grade  of 
murder  in  the  first  degree,  there  must  be 
some  proof  that  the  act  was  committed  of 
deliberate  and  premeditated  malice.  State 
V.  Lane,  64  Mo.  319;  State  v.  Evans,  65 
Mo.  574.  This  proof  need  not  be  express 
or  positive.  It  may  be  inferred  from  the 
circumstances.  But  the  proof  of  an  in- 
tention to  kill,  and  of  the  disposition  of 
mind  constituting  murder  in  the  first  de- 
gree, must  be  shown  by  the  evidence,  eith- 
er directly  or  by  necessary  inference.  The 
existence  of  such  a  state  of  mind*  as  a  mat- 
ter of  fact,  cannot  be  the  subject  of  a 
legal  presumption  or  inference  of  law." 

Where  the  jury  were  instructed  that 
other  evidence  of  malice  than  the  mere 
proof  of  killing  was  required  to  constitute 
murder  in  the  first  degree,  and  that  "cer- 
tain presumptions  of  law  are  conclusive. 
Under  our  statute  the  following  presump- 
tions of  law  are  declared  to  be  conclusive: 
( 1 )  The  intention  to  murder  from  the  de- 
liberate use  of  a  deadly  weapon,  causing 
death  within  a  year.  (2)  A  malicious  and 
guilty  intent  is  presumed  from  the  deliber- 
ate commission  of  an  unlawful  act  for  the 
purpose  of  injuring  another,"  the  appellate 
court  said:  "The  instructions  are  practi- 
cally in  the  language  of  th(>  statute;  but 
the  statute  is  not  applicable  in  every  case 
of  homicide,  at  least  without  appropriate 
explanation  and  limitations.  The  first  in- 
struction or  statute  is  itself  a  limitation 
upon  the  second,  for  it  confines  the  opera- 
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tion  of  the  presumption  there  designated 
to  murder  of  a  lesser  degree  than  the  first, 
and  it  has  beeh  so  constructed  by  this 
court.  .  .  .  The  jury  should  not  be  in- 
structed that  an  intent  to  murder  is  con- 
clusively presumed  from  the  act  of  killing 
by  the  deliberate  use  of  a  deadly  weapon, 
unless  nothing  else  appears  in  the  case — 
no  other  testimony — to  modify  or  excuse 
the  act.  But  when  such  other  testimony 
does  appear,  they  should  be  informed  that 
the  presumption  of  malice  arising  from  the 
act,  if  it  has  any  place  in  the  case,  may 
be  rebutted  as  any  other  presumption  de- 
ducible  from  the  facts  in  evidence,  that  tbe 
law  does  not  make  indisputable.  So,  we 
conclude  from  these  principles  and  deduc- 
tions that  the  instructions  complained  of 
were  inappropriate  as  given,  and  consti- 
tute error."  State  v.  Gibson,  43  Or.  184, 
73  Pac.  333. 

In  State  v.  Bartmess,  33  Or.  110,  54  Pac. 
167,  the  court  said:  "It  is  contended  that 
the  court  erred  in  instructing  the  jury  that 
'an  intent  to  murder  is  conclusively  pre- 
sumed from  the  deliberate  u?e  of  a  deadlv 
weapon,  causing  death  within  a  year,  if 
not  done  in  self-defense,  or  in  the  rightful 
and  necessary  defense  of  property;*  but 
thereafter  this  instruction  was  modified, 
the  court  saying:  'This  does  not  raise  a 
presumption  of  murder  in  the  first  degree; 
it  only  uses  the  term  "murder,"  and  cannot 
create  a  presumption  greater  than'  murder 
in  the  second  degree.'  So  that  any  error 
of  which  defendant  could  complain  was 
thereby  corrected." 

In  State  v.  Jancigaj,  54  Or.  361,  103 
Pac.  54,  where  the  defendant  was  convicted 
of  murder  in  the  first  degree,  the  trial 
court  gave  this  instruction:  "The  law 
conclusively  presumes  malice  from  the  de- 
liberate and  unlawful  use  of  a  deadly  weap- 
on, causing  death  within  a  year."  The  de- 
fendant excepted  to  the  instruction,  and 
requested  the  court  also  to  add  to,  and 
give  as  a  part  thereof,  the  following: 
"But  this  conclusive  presumption,  stand- 
ing alone,  is  insufficient  to  sustain  a  ver- 
dict of  murder  in  the  first  degree."  The 
court  refused  to  instruct  as '  requested,  but 
gave  this:  "The  law  conclusively  pre- 
sumes malice  from  the  deliberate  and  un- 
lawful use  of  a  deadly  weapon,  causing 
death  within  a  year;  but  it  does  not  con- 
clusively presume  that  the  killing  under 
such  circumstances  is  murder  in  the  first 
degree,  or  in  any  degree.  (To  counsel)  I 
think  this  covers  your  suggestion.  (To 
the  jury)  The  law  does  not  presume  the 
degree  of  the  ofi'ense  from  the  mere  fact 
of  the  deliberate  and  unlawful  use  of  a 
weapon."  And  to  this  instruction  defend- 
ant also  excepted.  The  appellate  court 
i^tated  that,  as  the  record  did  not  contain 
the  evidence  or  its  import,  error  could  on- 
ly be  found  in  case  the  instructions  were 
not  correct  upon  any  state  of  evidence  un- 
der the  pleadings,  and  found  no  error, 
stating  among  other  things  that  the  trial 
court  had  also  instructed  the  jury  (ac- 
cording to  the  statute)    "that  there  shall 
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Im>  some  other  evidence  than  the  mere  fact 
of  the  killing,  to  wit,  that  the  design  had 
been  formed  and  matured  in  cool  blood, 
and  not  hastily  on  the  occasion,  and.  unless 
it  was  so  formed  and  matured  in  cool  blood, 
there  could  be  no  murder  in  the  first  de- 
gree." 

In  State  ▼.  Abrams,  11  Or.  169,  8  Pac. 
327.  the  appellate  court  said:  "The  court's 
definition  of  the  deliberate  use  of  a  deadly 
weapon,  we  think,  is  certainly  correct. 
It  is  as  follows:  ^A  deliberate  use  of  a 
deadly  weapon  is  an  intentional  use,  a 
use  that  is  the  result  of  a  resolution,  pur- 
po>^,  or  design,  formed  in  the  mind  and 
reflected  upon,  and  not  done  in  self-de- 
fense. It  is  only  necessary  that  it  be  the 
act  of  the  mind  when  the  mind  has  had 
time  to  act  without  heat  or  passion.' " 

In  the  early  case  of  State  v.  Bertrand, 
3  Or.  61,  where  the  defendant  was  indicted 
for  murder  in  the  second  degree,  the  jury 
were  instructed  that  "the  burden  is  on  the 
state,  in  the  first  instance,  to  remove  the 
presumption  of  innocence,  and  to  show  that 
the  defendant  did  the  acts  which  consti- 
tute the  crime.  But  when  the  state  shows 
beyond  a  reasonable  doubt  that  a  defend- 
ant purposely  did  the  killing  charged  in 
tlie  indictment,  with  a  weapon  that  was  de- 
^i^ned  for  the  very  purpose  of  taking  life, 
8!<  soon  as  that  point  is  established,  the 
burden  of  proof  changes,  and '  the  burden 
then  rests  upon  the  defendant." 

Pennsylvania, 

In  Pennsylvania  the  decision  in  Com. 
V.  Greene,  227  Pa.  86,  136  Am.  St.  Rep. 
867,  75  Atl.  1024,  now  followed  by  Com. 
V.  CuAPLER,  definitely  stops  the  presump- 
tion at  the  second  degree. 

In  Com.  ▼.  Greene,  supra,  a  conviction 
of  murder  in  the  first  degree  was  reversed 
on  account  of  the  following  instruction: 
**Tbe  law  holds  that  if  a  man  uses  a  dead- 
ly weapon  upon  the  vital  part  of  another 
person,  it  is  a  presumption  that  he  in- 
intended  the  consequences  that  would  follow 
from,  as,  for  illustration,  from  his  pulling 
the  trigger  and  sending  a  bullet  crashing 
into  the  brain  of  some  human  being;  that 
is.  that  he  intended  to  kill,  and  if  he  so 
does,  it  is  on  him  to  answer  to  the  jury 
aught  that  he  may  have  in  extenuation  or 
qualification,  to  relieve  himself  from  that 
presumption  of  murder  in  the  first  degree." 
The  appellate  court  said:  "The  only  in- 
ference to  be  drawn  by  the  jury  from  this 
in«t ruction  was  that  if  they  found  the 
prifoner  had  shot  the  deceased,  the  burden 
was  upon  him  to  relieve  himself  from  the 
law's  presumption  that  his  offense  was 
murder  of  the  first  degree.  He  offered  no 
testimony,  and  was  not  required  to  offer 
any.  to  rebut  a  presumption  that,  if  guilty, 
bis  guilt  was  murder  of  the  first  degree. 
The  Jaw's  humane  presumption  was  that 
Ml  offense  rose  no  higher  than  murder  of 
the  second  degree,  and  he  was  safe  from 
«>nTiction  of  the  first  degree  until  the  com- 
RKm wealth  had  overcome  the  presumption 
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of  second  degree,  by  affirmatively  showing 
the  existence  of  every  ingredient  and  ele- 
ment of  the  first  degree.  From  this  burden 
the  commonwealth  is  never  relieved. 
Whenever  it  asks  for  conviction  of  murder 
of  the  first  degree,  it  must  overcome  the 
presumption  of  second  degree,  after  having 
established  a  felonious  homicide,  even  if 
committed  by  the  use  of  a  deadly  weapon 
upon  a  vital  part  of  the  body  of  the  de- 
ceased. Com.  V.  Drum,  58  Pa.  9;  Murray 
V.  Com.  79  Pa.  311;  Com.  v.  Mika,  171  Pa. 
273,  33  Atl.  66."  The  Drum,  Murray,  and 
Mika  Cases  do  not  seem  to  hold  more  than 
that  the  presumption  from  killing  is  only 
of  the  second  degree. 

After  these  decisions  it  would  hardly 
be  profitable  to  review  at  length  the  numer- 
ous earlier  cases,  many  of  which  had  in- 
volved  the   subject  in  great  obscurity. 

Some  of  the  earlier  decisions  seem  to 
make  the  presumption  one  of  the  first  de- 
gree. See  Respublica  v.  Bob,  4  Dall.  145, 
1  L.  ed.  776,  and  Com.  v.  Green,  1  Ashm. 
(Pa.)  289,  in  each  of  which  cases,  how- 
ever, there  was  a  killing  after  threats. 

In  Com.  V.  Daley,  2  Clark  (Pa.)  361, 
the  court,  in  charging  the  jury,  said:  "By 
an  unknown  chain  of  decisions  from  our 
courts  of  the  highest  resort,  as  well  as 
the  subordinate  tribunals  following  them, 
from  the  passage  of  the  act  up  to  this  time, 
it  has  been  held  that  the  true  and  oniy 
modification  of  the  common  law,  intro- 
duced by  it,  in  the  crime  of  murder,  is 
this:  to  constitute  murder  of  the  first  de- 
gree, the  intent  of  the  party  killing  must 
have  been  to  take  life,  whereas  by  the  com- 
mon law,  if  the  mortal  blow  is  malicious, 
and  death  ensues,  the  perpetrator  is  guilty 
of  murder,  whether  such  an  intention  does 
or  does  not  appear  to  have  existed  in  his 
mind.  ...  An  easy  and  safe  criterion 
of  the  intent  with  which  the  act  is  done 
may  be  found  in  the  means  by  which  the 
homicide  has  been  committed.  If  the  means 
of  death  is  a  deadly  weapon  used  in  an 
unequivocal  manner,  the  inquiring  mind 
can  come  to  no  other  conclusion  but  that 
the  death  of  the  victim  was  intended." 

The  presumption  seems  indeed  to  bo 
stopped  at  the  second  degree  in  Kelly  v. 
Com.  1  Grant,  Cas.  484,  where  the  court 
having  charged  the  jury  that  "when  a 
deadly  weapon  is  used  in  a  deadly  manner, 
when  an  instrument  likely  to  kill  is  used 
in  a  manner  that  does  kill,  drunkenness 
can  have  no  effect  on  the  consideration  of 
malicious  intent,  of  malice,  because  the 
instrument  of  death  used  is  stronger  evi- 
dence of  malice  than  drunkenness,  even  if 
proved,  can  be  of  the  absence  of  malice. 
The  presumption  of  law  is  against  him," 
the  appellate  court  said:  "The  error  in 
this  portion  of  the  charge  of  the  learned 
judge  consists  rather  in  the  unrestricted 
nature  of  the  remark,  than  in  the  remark 
itself.  I  do  not  doubt  the  correctness  of 
the  position,  that  malice  may  be  inferred 
from  the  use  of  an  instrument  likely  to 
kill.  But  without  more  this  would  be  mur- 
der in  the  second  degree.     It  will  not  do 
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to  substitute  the  catastrophe  alone  for  tlie 
crime  of  the  highest  grade,  in  which  is  re- 
quired as  an  essential  the  deliberate  pur- 
pose, and  if  we  would  avoid  this,  we  must 
be  careful  not  to  apply  tests  indicative  of 
one  grade,  as  guiding  us  to  correct  con- 
clusions in  another.  More  is  necessary 
than  a  blow  with  an  instrument  likely 
to  kill,  to  constitute  murder  of  the  first 
degree;  there  must  be  intention,  delibera- 
tion, and  premeditation  found;  and  the 
instrument  is  evidence  on  this  point." 

But  it  was  said  in  Lanahan  v.  Com.  84 
Pa.  80,  that  the  decision  in  Kelly  v.  Com. 
was  simply  in  regard  to  the  presumption 
arising  from  the  use  of  an  instrument 
merely  likely  to  kill,  in  the  absence  of  an 
intention  to  kill. 

In  the  Lanahan  Case,  where  the  prisoner 
requested  the  court  to  instruct  the  jury: 
*'That  the  presumption  of  law  arising  from 
the  use  of  a  deadly  weapon,  where  death 
results,  rises  no  higher  than  murder  of 
the  second  degree,  and  that  wilfulness,  de- 
liberation, and  premeditation,  which  are 
essential  elements  of  the  crime  of  murder 
in  the  first  degree,  must  be  proved  by  the 
commonwealth  to  have  had  an  existence  in 
the  mind  of  the  prisoner,  by  testimony  so 
clear  and  conclusive  that  no  reasonable 
doubt  thereof  remains  in  the  mind  of  the 
jury;"  and  the  trial  judge  replied:  "We 
have  already  said  to  you  in  the  general 
charge,  that  in  order  to  convict  of  murder 
of  the  first  degree,  you  must  be  satisfied 
beyond  a  reasonable  doubt,  that  the  prison- 
er slew  Captain  John  Reilly,  and  that 
that  slaying  was  wilful,  deliberate,  and 
premeditated,"  it  was  held  that  there  was 
no  error.  It  would  seem  from  the  decision 
in  Com.  v.  Chapleb,  that  the  decision  in 
the  Lanahan  Case  would  hot  now  be  ap- 
proved. 

In  Com.  y.  Drum,  58  Pa.  9,  while  the 
charge  contained  the  instruction  after- 
wards repeated  in  Lynch  v.  Com.  77  Pa. 
205,  1  Am.  Crim.  Rep.  283  (pee  infra),  it 
does  not  seem  that  more  is  decided  than 
that  a  killing  is  presumptively  murder  in 
the  second  degree.  In  that  case  the  court 
also  instructed  the  jury  that  "he  who  takes 
the  life  of  another  with  a  deadly  weapon, 
and  with  a  manifest  design  thus  to  use 
it  upon  him,  with  sufficient  time  to  de- 
liberate, and  fully  to  form  the  conscious 
purpose  of  killing,  and  without  any  suf- 
ficient reason  or  cause  of  extenuation,  is 
guilty  of  murder  in  the  first  degree.  All 
murder  not  of  the  first  degree  is  neces- 
sarily of  the  second  degree,  and  includes 
all  unlawful  killing  under  the  circum- 
stances of  depravity  of  heart,  and  a  dis- 
position of  mind  regardless  of  social  duty; 
but  where  no  intention  to  kill  exists,  or 
can  be  reasonably  and  fully  inferr^.  There- 
fore, in  all  cases  of  murder,  if  no  inten- 
tion to  kill  can  be  inferred  or  collected 
from  the  circumstances,  the  verdict  must 
be  murder  in  the  second  degree.  .  .  . 
It  may  be  stated',  as  a  general  rule,  that 
all  homicide  is  presumed  to  be  malicious, 
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that  is,  murder  of  some  degree,  until  the 
contrary  appears  in  evidence.  .  .  .  But 
though  the  homicide,  without  the  circum- 
stances of  alleviation  or  excuse,  is  pre- 
sumed to  be  murder,  it  is  not  presumed  to 
be  murder  of  the  first  degree.  The  pre- 
sumption against  him  arises  no  higher 
than  murder  in  the  second  degree,  until  it 
is  shown  by  the  commonwealth  to  be  mur- 
der in  the  first  degree.  It  therefore  lies 
on  the  commonwealth  to  satisfy  the  jury 
of  those  facts  and  circumstances  which  in- 
dicate the  deliberate  intention  to  kill,  and 
the  cool  depravity  of  heart,  and  conscious 
purpose,  which  constitute,  as  before  stated, 
the  crime  of  murder  in  the  first  degree." 

This  case  M'as  followed  in  O'Mara  v. 
Com.  75  Pa.  424,  where  the  refusal  to 
charge  the  jury  that  the  presumption  from 
mere  killing  was  one  of  the  fact  was  ap- 
proved on  appeal. 

It  was  also  followed  in  Murray  v.  Com. 
79  Pa.  311,  where  the  court  said:  "Under 
our  statute  defining  the  degrees  of  murder, 
the  presumption  against  the  accused  rises 
no  higher  than  that  the  homicide  is  mur- 
der in  the  second  degree.  Com.  v.  Drum, 
supra.  Whenever  it  is  sought  to  convict 
of  murder  in  the  first  degree,  the  burden 
of  proof  is  upon  the  commonwealth  to 
show  the  circumstances  necessary  to  raise 
the  offense  above  murder  of  the  second  de- 
gree. Nor  can  this  burden  be  shifted  from 
the  commonwealth  upon  the  shoulders  of 
the  defendant." 

The  Drum  Case,  was  construed  as 
stopping  the  presumption  from  a  kill- 
ing with  a  deadly  weapon  at  the  second 
degree,  in  Com.  v.  Onofri,  18  Phila.  436, 
where  the  court  said:  "The  circumstances 
of  the  killing  were  undisputed.  The  child 
refused  to  perform  her  daily  lesson  in  rope 
walking,  and  the  prisoner,  believing  her 
refusal  to  be  perverse,  first  whipped  lier 
with  a  leather,  strap,  then  with  a  knotted 
rope,  and,  she  still  refusing  to  yield,  he 
lost  his  temper,  sei^^ed  a  shovel  and  inflict- 
ed the  blows  which  caused  death.  The 
conviction  of  murder,  rather  than  man- 
slaughter, rests  upon  the  use  of  the  shovel, 
and  it  is  not  open  to  objection.  The  use 
of  an  instrument  likely  to  cause  death  is 
suf!icient  evidence  of  the  malicious  intent 
to  kill,  which  constitutes  murder.  But  the 
law  of  Pennsylvania  limits  murder  in  the 
first  degree  to  caches  of  'deliberate  and  pre- 
meditated killing,'  and  the  supreme  court 
has  decided  (Drum  v.  Com.  supra,  ap- 
proved in  Murray  v.  Com.  supra),  that  the 
presumption  from  the  use  of  a  deadly  weap- 
on rises  no  higher  than  murder  in  the  sec- 
ond degree,  and  that  to  support  a  finding 
of  murder  in  the  first  degree,  there  must  be 
proof  of  facts  sufficient  to  raise  the  pre- 
sumption. The  weight  of  the  evidence  in 
this  case,  in  my  judgment,  is  against  the 
existence  of  deliberation  and  premedita- 
tion." 

It  has  frequently  been  held  that  the  use 
of  a  deadly  weapon  on  a  vital  part  in- 
tentionally, or  with  a  manifest  intent  to 
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kill,  will  be  presumed  to  be  an  intentional 
killing.  Cathcart  v.  Com.  37  Pa.  108; 
Killer  ▼.  Com.  124  Pa.  92,  16  Atl.  495. 

In  Jones  t.  Com.  13  Pittsb.  L.  J.  N.  S. 
423,  the  court  approved  the  following  in- 
struction: "If  you  find  that  the  defend- 
ant intentionally  fired  a  pistol,  ball  into 
the  body  of  the  deceased,  and  thus  in- 
flicted a  wound  which  caused  his  death, 
malice  and  a  design  to  kill  are,  as  we  have 
seen,  to  be  presumed  from  such  use  of 
the  weapon." 

In  Lvnch  v.  Com.  77  Pa.  205,  1  Am. 
Crim.  ilep.  283,  affirming  3  Pittsb.  412, 
the  court  approved  the  charge  to  the  jury, 
which  was  m  part  as  follows:  *The  proof 
of  the  intention  to  kill  and  the  disposition 
of  mind  constituting  murder  of  the  first 
degree,  under  the  act  of  assembly,  lies 
on  the  commonwealth;  but  this  proof  need 
not  be  express  or  positive;  it  may  be  in- 
ferred from  the  circumstances.  If,  from 
all  the  facts  attending  the  killing,  the 
jury  can  reasonably  and  satisfactorily  in- 
fer the  existence  of  the  intention  to  kill, 
and  the  malice  of  heart  with  which  it  wa^ 
done,  they  will  be  warranted  in  doing  so. 
He  who  uses  on  the  body  of  another  at 
some  vital  part,  with  a  manifest  inten- 
tion so  to  use  it,  a  deadly  weapon,  such  as 
an  jax,  a  pistol,  or  a  knife,  must,  in  the 
absence  of  qualifying  facts,  be  presumed  to 
know  that  his  blow  is  likely  to  kill;  and, 
knowing  this,  must  be  presumed  to  in- 
tend death,  which  is  the  ordinary  and  prob- 
able consequence  of  such  an  act." 

This  was  quoted  with  approval  in  Lana- 
han  V.  Com.  84  Pa.  80,  as  was  the  latter 
part  of  it  in  Com.  v.  Morrison,  193  Pa. 
613,  44  Atl.  913,  13  Am.  Crim.  Rep.  247. 
This  charge  had  originally,  it  seems,  been 
used  in  Com.  v.  Drum,  58  Pa.  9,  supra,  and 
was  further  approved  in  Com.  v.  Smith,  1 
Legal  Gaz.  196. 

In  Com.  V.  Cook,  166  Pa.  193,  31  Atl. 
56,  where  the  defendant  pleaded  guilty  of 
murder,  and  it  devolved  upon  the  trial 
court,  under  the  Pennsylvania  practice,  to 
determine  the  degree,  the  trial  court  said 
in  its  opinion,  fixing  the  crime  as  murder 
in  the  first  degree:  "Not  only  malice,  but 
an  intent  to  kill,  may,  in  the  absence  of 
qualifying  facts,  be  inferred  from  the  use 
of  a  deadly  weapon — ^such  as  a  38-ca1iber 
Smith  k  Wesson  pistol — upon  the  body  of 
another  at  some  vital  part,  where  the  in- 
tention to  use  such  a  weapon  in  such  a 
way  is  manifest,  and  where  the  shot  is 
fired  wilfully,  deliberately,  and  premedi- 
tatedly.  If  the  shooting  of  Lizzie  Smith  by 
the  defendant  was  intentional,  and  not  ac- 
cidental, then  malice  and  a  design  to  kill 
may  be  presumed  from  the  repeated  use  of 
his  pistol-Hi  deadly  weapon — and  the  inflic- 
tion of  a  mortal  wound ;  for  the  law  adopts 
the  common  and  rational  belief  that  a  man 
intends  the  .usual,  immediate,  and  natural 
consequences  of  his  voluntary  act.  Human 
reason  will  not  tolerate  the  denial  that  a 
man  who  intentionally,  not  accidentally, 
fires  a  pistol  ball  through  the  body  of  an- 
other, has  a  heart  fatally  bent  on  mischief, 
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and  intends  to  kill."  And  this  decision 
was  affirmed. 

It  has  also  been  held  that,  from  the  use 
of  a  deadly  weapon,  there  is  a  presumption 
of  intent  to  kill. 

Thus,  in  Com.  ex  rel.  Weber  v.  McNall, 
1  Woodw.  Dec.  423,  where  an  application 
for  bail  was  made,  the  court  said:  "The 
homicide  was  caused  by  the  use  of  a  dead- 
ly weapon,  and  the  use  of  such  weapon  im- 
plies an  intent  to  kill." 

In  Com.  V.  Eckerd,  174  Pa.  137,  34  Atl. 
305,  the  court  said  inter  alia:  ''The  tenth 
assignment,  which  is  the  only  one  in  the 
case  that  has  given  us  any  occasion  for 
doubt,  is  based  on  the  first  point  of  the 
defense,  that,  the  'killing  of  the  deceased 
by  the  prisoner  at  the  bar  having  been 
proved,  •  the  burden  is  on  the  common- 
wealth  to  prove  beyond  a  reasonable  doubt 
the  deliberate  and  premeditated  intent  to 
take  life.'  So  much  of  the  point  was  af- 
firmed, but* the  second  part,  that  'if  the 
jury  believe  that  there  was  not  a  fully 
formed  purpose  to  kill,  but  that  the  act 
was  the  immediate  ofi'spring  of  rashness 
and  impetuous  temper,  the  defendant  can- 
not be  convicted  of  murder  in  the  first  de- 
gree,' was  refused.  It  could  not  have  been 
affirmed  without  material  explanation  to 
qualify  its  apparent  intention.  Of  course, 
tne  fully  formed  purpose  to  kill  is  a  nec- 
essary element  of  murder  of  the  first 
degree  and  any  instruction  that  mislead 
the  jury,  or  left  them  in  doubt  on  this 
point,  would  have  been  clear  error.  But 
there  is  nothing  of  that  kind  here.  In  the 
first  place  the  intent  to  take  life,  fully 
formed,  is  presumed  from  the  use  of  tbe 
weapon  and  certainly  where,  as  in  this 
case,  it  was  fired  three  times.  'The  killing 
with  a  deadly  weapon  was  admitted.  There 
was  no  pretense  that  the  wound  was  not 
designedly  given.  The  intent  to  take  life 
was  presumable  from  the  nature  of  the 
weapon  used.'  Strong,  J.,  Kilpatrick  v. 
Com.  31  Pa.  198.  But  beyond  this,  the 
jury  were  so  specifically  instructed  on  the 
necessity  of  the  existence  of  the  intent  to 
kill  that  they  could  not  have  had  a  pos- 
sible doubt  about  it.  The  first  part  of  the 
very  point  in  controversy  was  that  'the 
burden  is  on  the  commonwealth  to  prove 
beyond  a  reasonable  doubt  the  deliberate 
and  premeditated  intent  to  take  life.'" 

It  may  be  noted  that  in  Com.  v.  Gibson, 
211  Pa.  646,  60  Atl.  1086,  and  in  Com.  v. 
Palmer,  222  Pa.  299,  19  L.R.A.(N.S.)  483, 
128  Am.  St.  Rep.  809,  71  Atl.  100,  only 
the  presumption  of  malice  or  of  illegal 
homicide   was   under   consideration. 

Tennessee, 

It  would  seem  to  be  indicated  in  the 
Tennes^e  cases  that  the  nresumption  does 
not  rise  above  the  second  degree. 

Thus,  in  Witt  v.  State,  6  Coldw.  6,  the 
appellate  court  said:  **The  court  further 
instructed  the  jury  that,  'when  the  state 
proves  the  killing,*  the  law  presumes  mal- 
ice,  which   presumption,   to   make   the   of- 
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fense  less  than  murder,  must  be  overcome 
by  proof,  or  circumstances  detailed  in  the 
eTidence,  to  show  that  it  did  not  exist.' 
This  statement,  though  true  in  the  ab- 
stract, should  have  Men  accompanied  by 
the  explanation  that,  from  the  mere  fact 
of  lulling,  without  more,  the  law  presumes 
only  murder  in  the  second  degree." 

In  Bryant  v.  State,  7  Baxt.  67,  the  court 
disapproved  the  following  instruction: 
'The  killing  being  proved  with  or  without 
a  deadly  weapon,  the  law  presumes  the 
existence  of  malice,  not  such  malice,  how- 
ever, as  would  constitute  murder  in  the 
first  degree,  under  the  statute,  but  murder 
at  common  law,  or  murder  in  the  second 
degree;  and  unless  this  presumption  is  re- 
moved by  the  proof,  he  is  guilty  of  this 
offense,''  saying:  "The  natural  and  prob- 
able consequences  of  such  a  stroke  with  a 
deadly  weapon  was  to  produce  death,  and 
if  death,  in  fact,  ensue,  it  is  fair  to  hold 
that  the  party  intended  to  taUe  life;  but 
if  the  blow  was  stricken  with  a  weapon  not 
calculated  to  produce  death,  though  death, 
in  fact,  ensue,  the  same  deadly  intent  can- 
not be  inferred  from  the  fact  of  killing 
alone;  but  in  the  latter  case  the  malice  and 
deadly  intent  may  be  established  by  other 
circumstances." 

In  Anderson  v.  State,  3  Heisk.  86,  the 
court,  in  reversing  a  conviction  for  man- 
slaughter, said:  "Among  other  things,  his 
Honor  instructed  the  jury  that,  'if  a  party 
use  a  deadly  weapon  and  kill,  he  is  pre- 
sumed to  have  intended  to  have  taiken 
life.'  As  an  abstract  propocHtion,  this 
may  be  correct,  but,  as  the  question  before 
the  jury  was  whether  the  plaintiff  in  er- 
ror used  the  pistol  at  all,  that  is,  as  the 
question  was  whether  it  went  off  accident- 
ally or  by  design  in  his  hands,  the  state- 
ment, without  qualification,  was  calculated 
to  mislead,  as  the  jury  might  naturally  in- 
fer that  anv  use  or  handling  of  the  pistol, 
where  death  resulted,  was  unlawful.'' 

Texas. 

Under  the  Texas  statutes  the  presump- 
tions do  not  rise  above  the  second  degree. 

Thus,  in  relation  to  the  mere  fact  of- 
killing,  the  court  said,  in  Farrer  v.  State, 
42  Tex.  266:  "But  while  the  law  implies 
malice  on  proof  of  voluntary  homicide,  it 
does  not  impute  express  malice.  This  is 
an  inference  not  of  law,  but  a  question  of 
fact,  consisting  in  intention  dependent  up- 
on the  state  of  the  mind.  And  to  warrant 
a  conviction  of  murder  in  the  first  degree, 
it  must  be  proved  like  any  other  fact  in 
the  case,  by  such  evidence  as  is  reason- 
ably sufficient  to  satisfy  the  jury  of  its 
existence." 

And  the  presumption  from  the  use  of  a 
deadly  weapon  is  tnus  explained  in  Murray 
V.  State,  1  Tex.  App.  417,  where  the  ap- 
pellate court  said  of  an  instruction  that 
"every  man  is  presumed  by  law  to  intend 
the  natural  results  and  consequences  of  his 
acts,  and  when  one  uses  an  instrument 
calculated  to  produce  death  in  a  way  to 
34  L.R.A.(N.S.) 


produce  such  a  result,  the  law  presumes 
that  the  party  intends  to  kill,"  that  "the 
proposition  thus  enunciated  was  the  law 
when  abstractly  considered,  for  we  find  it 
substantially  expressed  in  our  statute,  as 
follows:  'The  intention  to  commit  an  of- 
fense is  presumed  whenever  the  means  used 
is  such  as  would  ordinarily  result  in  the 
commission  of  the  forbidden  act.'  Pas- 
chal's  Dig.  (Tex.)  art.  1654.  .  .  .  Sub- 
jected to  the  tests  of  the  principles  of  law 
established  in  the  foresoing  authoritiess 
the  charge  as  quoted,  while  it  announced 
the  law  as  far  as  it  went,  was  still  defec- 
tive and  calculated  to  mislead  the  jury, 
in  that  it  did  not  further  explain  that, 
though  the  intention  to  kill  would  be  pre- 
sumed  under  the  circumstances  indicated, 
vet  the  homicide  would  not  be  presumed  to 
be  murder  upon  express  malice,  but  that 
express  malice,  which  was  the  essential 
constituent  of  murder  of  the  first  degree, 
must  be  proved  aliunde,  like  any  other  fact 
in  the  case,  by  such  evidence  as  mi^ht  be 
reasonably  sufficient  to  satisfy  and  con- 
vince the  jury  of  its  existence.** 

And  in  McLaughlin  v.  State,  10  Tex. 
App.  340,  the  court  said:  "The  difference 
between  express  and  implied  malice  is  that 
the  former  must  be  shown  by  evidence,  nor 
can  it  (express  malice)  be  inferred  from 
the  killing  alone;  while  the  latter  is  pre- 
sumed from  the  killing  with  a  deadly  weap- 
on, if  not  attended  with  circumstances 
which  reduce  to  manslaughter,  or  which  ex- 
cuse or  justify  the  killing.  It  is  logical- 
ly impossible  to  prove  express  malice  with- 
out proving  malice,  and  if  the  killing  be 
upon  malice,  the  offense  is  murder.  In 
order,  however,  to  convict  of  murder  in 
the  first  degree,  the  malice  must  be  affirma- 
tively shown  by  the  evidence." 

And  in  Taylor  v.  State,  13  Tex.  App. 
184,  the  court  said:  "If  the  evidence 
shows  that  the  defendant  with  a  deadly 
weapon  killed  the  deceased,  and  the  law 
would  presume  malice,  and  if  the'  evidence 
discloses  nothing  further,  it  would-  be  the 
duty  of  the  jury  to  convict  of  murder  of 
the  second  degree.  It  would  be  the  duty 
of  the  judffe  in  such  a  case  to  instruct  the 
jury  to  tne  effect  that  if  they  believed 
from  the  evidence  that  the  defendant  killed 
the  deceased  with  a  deadly  weapon,  the 
law  would  presume  malice,  and  the  killing 
would   be  murder   of  the   second   degree." 

In  Rogers  v.  State,  44  Tex.  Crim.  Rep. 
350,  71  S.  W.  18,  where  the  homicide  was 
committed  with  a  razor,  the  court,  in  re- 
versing the  conviction  of  murder  in  the 
first  degree  said:  "In  the  absence  of 
evidence  of  the  indicim  showing  express 
malice,  which  must  be  proved  in  order  to 
sustain  the  conviction  of  murder  in  the 
first  degree,  the  killing,  if  unlawful,  would 
be  no  more  than  murder  in  the  second  de- 
gree; and  looking  at  the  facts  as  they 
appear  to  us,  we  do  not  believe  they  will 
sustain  a  conviction  for  more  than  that." 

In  Campos  v.  State,  50  Tex.  Crim.  Rep. 
102,  95  S.  W.  1042,  the  court,  in  sustain- 
ing a  conviction  of  murder  in  the  second 
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degree,  said:  '^t  Is  contended  that  the 
court  erred  in  charging  article  717,  Penal 
Code.  That  charge  is  as  follows:  The 
instrument  or  means  by  which  a  homicide 
is  committed  are  to  be  taken  into  con- 
sideration in  judging  of  the  intent  of  the 
party  offending.  If  the  instrument  be  one 
not  likely  to  produce  death,  it  is  not  to  be 
presumed  that  death  was  designed,  unless 
from  the  manner  in  which  it  waa  used 
such  intention  evidently  appears.'  .  .  . 
Usually  where  the  weapon  is  a  deadly  one, 
and  the  purpose  or  intent  of  the  parties 
was  to  use  it  in  a  deadly  manner,  the  pur- 
pose or  intent  of  the  ^arty  to  kill  is  al- 
most, if  not  OTcrwhelmingly,  shown.  This 
does  not  mean  that  it  necessarily  carrier 
with  it,  or  even  may  carry  with  it,  an 
evil  or  malicious  intent.  It  applies  as  a 
usual  rule  to  the  fact  to  show  that  the 
party  intended  to  kill.  This  may  have  been 
upon  malice,  or  it  may  be  in  regard  to 
manslaughter  or  self-defense.  The  .intent 
of  the  party  to  kill  would  be  the  same  in 
any  event,  so  far  as  the  specific  intent 
is  concerned.  The  other  circumstances  of 
the  case  must  give  tone  or  color  to  the 
purpose  or  intent  with  which  the  homicide 
was  committed." 

So,  in  Gatlin  v.  State,  5  Tex.  App.  531, 
where  the  defendant  was  convicted  of  mur- 
der in  the  second  degree,  the  following  in- 
struction was  approved:  "The  instrument 
or  means  by  which  a  homicide  is  committed 
is  to  be  taken  into  consideration  in  judg- 
ing of  the  intent  with  which  the  act  is 
done.  If  the  instrument  be  one  not  likely 
to  produce  death,  it  is  not  to  be  presumed, 
in  the  absence  of  proof,  that  death  was 
designed,  unless  from  the  manner  in 
which  it  is  used,  or  the  circumstances  con- 
nected therewith,  such  intention  evidently 
appears.  It  is  a  legal  maxim  that  every- 
one is  presumed  to  intend  whatever  would 
be  the  reasonable  or  probable  result  of 
bis  own  acts,  and  the  means  by  him  used. 
Hence,  when  a  homicide  is  already  es- 
tablished, and  the  instrument  used,  or  the 
manner  in  which  it  was  used,  was  reason- 
ably calculated  to  produce  that  result,  the 
law  presumes  that  such  was  the  design, 
and  imputes  or  implies  malice  without  fur- 
ther proof,  and  makes  such  killing  murder 
in  the  second  degree." 

In  Coker  ▼.  State,  69  Tex.  Crim.  Rep, 
241,  128  S.  W.  137,  where  the  court  charged 
that  "where  the  life  of  one  person  is  taken 
by  another,  and  the  instrument  used  is  a 
deadly  weapon,  the  law  implies  an  inten- 
tion to  kill,"  the  appellate  court  said: 
'*It  has  been  held  in  this  state  in  a  num- 
ber of  cases  that  presumptions  of  law  which 
are  as»ainst  the  defendant  should  not  or- 
dina/ily  be  given  in  charge  to  the  jury, 
and  when  so  given,  the  court  should  al- 
ways follow  said  charce,  and  give  in  con- 
nection therewith  article  717." 

In  McKenzie  v.  State,  —  Tex.  Crim. 
Rep.  — .,  96  S.  W.  932,  where  the  defendant 
was  convicted  of  murder  in  the  first  de- 
gree for  killing  his  wife  with  a  pistol,  and 
his  defense  was  that  he  was  cleaning  the 
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pistol,  the  court  charged  article  717  of  the 
Penal  Code,  and  it  was  held  that  this 
charge  was   favorable  to  the   defendant. 

In  Fitch  V.  State,  37  Tex.  Crim.  Rep. 
600,  36  S.  W.  584,  the  court  further  ex- 
plained the  matter  as  follows:  "In  pass- 
ing upon  the  intention  of  the  accused,— 
that  is,  whether  he  intended  to  kill  the  de- 
ceased or  not, — the  instrument  or  means 
by  which  the  homicide  was  committed 
must  be  taken  into  consideration.  If  the 
instrument  or  means  used  be  not  likely 
to  produce  death,  we  are  not  permitted  to 
presume  that  death  was  designed,  unless 
from  the  manner  in  which  it  was  used,  the 
intent  to  kill  evidently  appears.  But  let 
us  suppose  that  the  instrument  be  one 
likely  to  produce  death;  the  jury  may  in- 
fer therefrom  the  intention  to  kill;  but 
still  it  is  a  question  for  the  jury  as  to 
whether  the  intention  to  kill  existed  or 
not.  It  does  not  follow  that,  in  every 
killing  or  homicide  committed  with  an 
instrument  likely  to  produce  death,  tibe  in- 
tention to  kill  existed.  The.  fact  of  the 
intention  to  kill  must  be  established. 
This  can  be  done,  however,  by  the  char- 
acter of  the  instrument  or  weapon  used." 

There  are  a  number  of  Texas  cases  where 
the  decision  of  the  question  turned  simply 
on  the  character  of  the  weapon  or  the  n^an- 
ner  of  its  use  under  the  Texas  statute. 
See  Nichols  v.  State,  24  Tex.  App.  137,  6 
S.  W.  661;  Shaw  v.  State,  34  Tex.  Crim. 
Rep.  436,  31  S.  W.  361;  Honeywell  v. 
State,  40  Tex.  Crim.  Rep.  201,  49  S.  W. 
686;  Danforth  v.  State,  44  Tex.  Crim.  Rep. 
106,  69  S.  W.  169;  Washington  v.  Slale, 
53  Tex.  Crim.  Rep.  482,  126  Am.  St.  Rep. 
800,  110  S.  W.  761;  MiKel  v.  State,  43 
Tex.  Crim.  Rep.  616,  68  S.  W.  612. 

It  may  be  noted  that  in  Howard  v.  State, 
—  Tex.  Crim.  Rep.  — ,  33  S.  W.  226,  it 
was  held  there  was  no  error  in  not  sub- 
mitting to  the  jury  murder  in  the  second 
degree,  where  there  was  no  evidence  re- 
motely suggesting  a  crime  less  than  the 
first  degree;  as  where,  if  the  testimony  of 
witnesses  was  true,  while  the  deceased  was 
sitting  upon  a  bed,  the  defendant  broke 
open  the  door  and  began  firing  at  oncf, 
shooting  him  twice,  so  that  he  died  almost 
instantly. 

Virginia, 

While  the  earlier  cases  are  not  as  lucid 
as  could  be  desired,  they  do  not  raise  the 
presumption  from  the  mere  killing  with  a 
deadly  weapon  above  the  second  degree  of 
murder. 

In  Hill  T.  Com.  2  Gratt.  694,  the  court 
said:  "We  also  concur  with  the  prison- 
er's counsel  in  their  position,  that,  under 
our  statute,  every  homicide  is  prima  facie 
murder  in  the  second  degree;  and  in  or- 
der to  elevate  the  offense  to  murder  in  the 
first  degree,  the  burden  is  cast  upon  the 
commonwealth.  .  .  .  The  practical  dif- 
ficulty in  cases  of  this  kind  is  in  determin- 
ing what  is  sufTicient  evidence  of  delibera- 
tion. A  homicide  rarely  declares  his  in- 
tention; nay,  he  often,  under  the  disguise 
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of  friendship  and  kind  offices,  sedulously 
conceals  his  fatal  purpose.  Often  the  reso- 
lution to  kill  may  be  fixed,  but  the  time 
and  the  means  not  determined  upon.  The 
most  wilful,  deliberate,  and  premeditated 
murders  would  often  go  unpunished,  un- 
less means  existed  of  proving  the  inten- 
tion, independent  of  the  admissions  or  dec- 
larations of  the  homicide.  We  are  of  opin- 
ion that  such  means  are  furnished  by  the 
rule  'that  a  man  shall  bo  taken  to  intend 
that  which  he  does,  or  which  is  the  im- 
mediate or  necessary  consequence  of  his 
act.'  2  Starkie,  Ev.  738,  and  the  authori- 
ties there  referred  to.  To  illustrate  this 
rule,  let  us  suppose  that  a  man  is  seen, 
within  shooting  distance  of  another,  to 
raise  his  gun,  take  aim  and  fire,  and 
the  man  iMs,  the  ball  having  inflicted  a 
mortal  wound;  and  that  these  are  all  the 
facts  proved.  Is  this  murder  in  the  first 
or  second  degree?  To  respond  to  this  in- 
quiry, we  have  only  to  apply  the  rule  just 
quoted.  The  taking  aim,  and  firing  such  a 
weapon,  one  from  which  death  would  most 
likely  ensue,  would  itself  be  prima  facie 
evidence  that  he  intended  it;  and  was, 
therefore,  a  wilful,  deliberate,  and  premedi- 
tated killing."  The  court  said  further: 
"We  are  of  opinion  that  a  mortal  wound 
given  with  a  deadly  weapon  in  the  previous 
possession  of  the  slayer,  without  any,  or 
upon  very  slight,  provocation,  is  prima 
facie  wilful,  deliberate,  and  premeditated 
killing,  and  throws  upon  the  accused  the 
necessity  of  proving  extenuating  circum- 
stances.' 

An  instruction  in  the  language  of  this 
last'  clause  was  approved  in  Honesty  v. 
Com.  81  Va.  283,  where  the  court  also  in- 
structed the  jury:  "Every  homicide  in 
Virginia  is  presumed  in  law  to  be  murder 
in  the  second  degree;  in  order  to  elevate 
the  ofifense  to  murder  in  the  first  degree, 
the  burden  of  proof  is  upon  the  common- 
wealth; and  to  reduce  the  offense  to  man- 
slaughter, the  burden  of  proof  is  upon  the 
prisoner."  In  Hall  v.  Com.  89  Va.  171, 
15  S.  E.  617,  the  same  instruction  was  sus- 
tained without,  it  seems,  any  clear  instruc- 
tion as  to  the  distinction  between  the  de- 
grees. In  Hite  ▼.  Com.  96  Va.  480,  31 
S.  E.  896,  the  same  instruction  was  ap- 
proved as  applied  to  the  case,  viz:  That 
if  they  believed  from  the  evidence  that 
William  Bowers  came  to  his  death  by  a 
wound,  as  charged  in  the  indictment,  in- 
fiicted  by  George  Hite,  with  a  deadly  weap- 
on previously  in  the  possession  of  the  said 
Hite,  without  any,  or  upon  ver^  sliglit^ 
provocation,  it  is  prima  facie  wilful,  de- 
liberate, and  premeditated  killing,  and 
throws  upon  the  accused  the  necessity  of 
proving  extenuating  circumstances.  In 
Com.  V.  Brown,  90  Va.  671,  19  S.  E.  447, 
the  court  refers  to  the  Hill  and  Hall  Cases 
iu  approval  as  to  a  part  of  this  instruc- 
tion, and  possibly  as  to  the  whole  of  it, 
the  report  in  the  Brown  Case  being  in- 
sufficient to  determine  fully  what  the  instruc- 
tion approved  by  the  court  was.  In  Reed 
V.  Com.  98  Va.  817,  36  S.  E.  399,  the  same 
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I  instruction,  as  in  Honesty  v.  Com.  supra, 
was  given  without  objection.  It  was  also 
approved  in  Jones  v.  Com.  100  Va.  842, 
41  S.  E.  961,  where,  however,  the  convic- 
tion was  not  higher  than  the  second  de- 
gree. The  same  was  true  in  Longley  v. 
Com.  99  Va.  807,  37  S.  £.  339,  and  in 
Horton  t.  Com.  99  Va.  848,  38  S.  E.  184. 

Where  the  weapon  was  a  large  stick, 
the  court  said:  "Where  a  party  without 
provocation  deals  a  death  blow  to  a  by- 
stander who  had  nothing  to  do  with  the 
affray,  in  which  the  prisoner's  grandfather 
was  concerned,  who  was  taking  no  part  or 
notice  of  the  difficulty  between  the  parties 
engaged  in  the  conflict,  but  who  was  peace- 
fully and  quietly  going  about  his  business, 
the  party  committing  such  malicious,  un- 
provoked, and  cruel  act  is  guilty  of  mur- 
der, and  of  murder  in  the  first  degree.  In 
his  conduct  thus  exhibited,  he  represented 
the  character  of  a  malicious  murderer,  who 
is  described  by  a  distinguished  law  writer 
as  one  who  has  'a  heart  regardless  of  social 
duty,  and  deliberately  bent  on  mischief.' " 
Wright  ▼.  Com.  76  Va.  914. 

Some  of  the  later  cases  make  the  limita- 
tion of  the  presumption  more  clear.  In 
Watson  V.  Com.  86  Va.  867,  9  S.  £.  418, 
a  conviction  of  murder  in  the  first  degree 
was  reversed  for  the  giving  of  the  follow- 
ing instruction:  "The  court  will  instruct 
the  jury  that  if  they  believe  from  the  evi- 
dence that  Joe  Robinson  used  the  most 
grievous  words  of  reproach,  aggravated 
with  the  most  provoking  circumstances, 
and,  upon  such  provocation,  Randall  Wat- 
son made  use  of  a  deadly  weapon  to  kill 
Joe  Robinson,  then  the  jury  must  find  him 
guilty  of  murder  in  the  first  degree."  The 
appellate  court  said:  "It  is  contended  by 
the  plaintiff  in  error  that  this  instruction 
presented,  as  a  proposition  of  law,  that 
all  killinff  done  with  a  deadly  weapon,  no 
matter  what  grievous  words  were  spoken, 
or  however  provoking  may  be  the  circum- 
stances, is  murder  in  the  first  degree. 
While  it  is  true,  as  a  general  proposition 
of  law,  that  a  man  shall  be  taken  to  in- 
tend that  which  he  does,  or  which  is  the 
immediate  or  necessary  consequence  of  his 
acts,  and  when  a  man  shoots  another  down 
with  a  shotgun,  the  presumption  that  the 
killing  was  intended  is  a  rational  one,  it 
is  equally  true  that  every  killing  is  pre- 
sumed by  the  law  to  be  murder  in  the  sec- 
ond degree,  and  the  burden  is  upon  the 
commonwealth  to  raise  it  by  proof  to  mur- 
der in  the  first  degree.  It  cannot  be  prop- 
er in  any  case  to  instruct  the  jury  that  the 
use  of  a  deadly  weapon  by  the  slayer  alone 
raises  the  crime  to  the  desrree  of  murder 
in  the  first  degree,  in  the  slbsence  of  proof 
of  tEe  characteristics  of  that  crime.  And 
it  certainly  can  never  be  proper  to  in- 
struct the  jury  that  this  presumption  of 
law  arises  by  the  use  of  a  deadly  weapon, 
superior  to  all  proof  of  insults  and  pro- 
voking circumstances,  whatsoever  they  may 
be,  adduced  by  the  defendant  at  the  trial 
in  extenuation  of  his  crime." 

In  McDaniel  t.  Com.  77  Va.  281,  4  Am* 
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Crim.  Rep.  3G9,  where  a  conviction  for 
murder  in  the  first  degree  was  reversed, 
the  court  said:  "Every  homicide  under 
our  statute  is  prima  facie  a  case  of  murder 
in  the  second  degree.  And  it  is  incum- 
bent upon  the  commonwealth  in  a  case 
like  the  present,  where  the  offense  was  not 
committ^  by  any  of  the  specific  means 
enumerated  in  the  statute,  that  is,  'by 
poison,  lying  in  wait,  imprisonment,  or 
starring,  nor  in  the  commission  of  or  at- 
tempt to  commit  arson,  rape,  robbery,  or 
burglary,'  in  order  to  elevate  it  to  mur- 
der in  the  first  degree,  to  prove  by  evi- 
dence, either  direct  or  circumstantial,  be- 
yond rational  doubt,  that  the  killing  was 
wilful,  deliberate,  and  premeditated.' 
.  .  .  Now,  to  constitute  a  wilful,  de- 
liberate, and  premeditated  killing,'  it  is 
necessary  that  the  killing  should  have  been 
done  on  purpose,  and  not  by  accident  or 
without  design;  that  the  accused  must 
have  reflected  with  a  view  to  determine 
whether  he  would  kill  or  not,  and  that 
lie  must  have  determined  to  kill  as  the  re- 
sult of  that  reflection,  before  he  does  the 
act) — that  is  to  say,  the  killing  must  be  a 
predetermined  killing  upon  consideration, 
and  not  a  sudden  killing  upon  the  momen- 
tary excitement  and  impulse  of  passion, 
upon  provocation  given  at-  the  time,  or  so 
recently  before  as  not  to  allow  time  for  re- 
flection; and  this  design  to  kill  need  not 
have  existed  for  any  particular  length  of 
time;  it  ma^  be  formed  at  the  moment  of 
tl'.e  commission  of  the  act."  And  after  re- 
uewing  the  evidence,  the  court  continues: 
'it  is  not  intended  .to  intimate  in  any- 
thing that  has  been  said  in  this  opinion 
that  the  stick  used  by  the  prisoner  m  his 
encounter  with  the  deceased  was  not  a 
deadly  weapon,  for  the  fatal  effect  of  its 
use  in  this  case  but  too  surely  establishes 
its  deadly  character  when  used  by  a  per- 
son of  the  prisoner's  strength;  nor  is  it 
intended  in  any  wise  to  contravene  that 
wise  and  wholesome  rule,  'that  a  man  must 
be  taken  to  intend  that  which  he  does,  or 
which  is  the  natural  and  necessary  conse- 
quence of  his  act.'  Murphy  v.  Com.  23 
Gratt.  972;  Hill  v.  Com.  2  Gratt.  695.  All 
that  I  do  mean  to  say  is  that,  giving  to 
this  rule  its  proper  scope,  in  the  meager 
and  peculiar  circumstances  of  this  partic- 
ular case,  this  court  is  not  warranted  in 
presuming  from  the  mere  use  of  this  weap- 
on, without  any  words  other  than  those 
heretofore  mentioned,  or  circumstance,  eith- 
er before  or  after,  or  at  the  time  of  the 
killing,  going  to  show  the  intention  of  the 
prisoner,  that  the  purpose  of  the  prisoner 
was  not  either  to  forcibly  repel  the  attack 
of  the  deceased  nor  to  inflict  grievous 
bodily  harm  upon  him,  but  to  kill  him." 

In  Myers  ▼.  Com.  90  Va.  705,  19  S.  E. 
881,  where  the  defendant  was  convicted  of 
murder  in  the  second  degree  by  shooting, 
the  court  said  that  a  homicide  is  presumed 
by  the  law  to  be  murder  in  the  second  de- 
gree, and  the  burden  is  on  the  defendant  to 
reduce  the  crime  below  that  grade.  The 
same  was  held  where  the  instrument  was 
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a  rock,  and  the  conviction  was  for  mur- 
der in  the  second  degree.  Vance  v.  Com. 
1   Va.   Dec.   830,   19   S.   E.   785. 

In  Howell  v.  Com.  26  Gratt.  995,  where 
the  defendant  killed  a  boy  with  a  hatchet, 
it  was  held,  in  affirming  a  conviction  of 
murder  in  the  first  degree,  that  murder 
is  presumed  to  be  in  the  second  degree  un- 
til it  is  proved  to  be  in  the  first  degree, 
and  that  it  was  the  province  of  the  jury 
to  determine  the  degree. 

Waahififftoru 

In  Waehinffton  the  presumption  seems  to 
be  simpler  of  the  second  degree. 

Thus,  in  State  ▼.  Payne,  10  Wash.  545, 
39  Pac.  157,  it  was  said  that,  the  killing 
being  shown,  the  presumption  of  murder  in 
the  second  degree  arises,  and,  if  by  a 
deadly  weapon,  malice  is  presumed. 

West  Virginia. 

In  West  Virginia  the  courts  have  in  gen- 
eral followed  the  Virginia  rule,  and  the 
later  cases  make  it  clear  that  the  presump- 
tion from  the  mere  use  of  a  deadly  weapon 
is  not  of  the  first  degree. 

An  instruction  taken  from  the  opinion 
in  Hill  V.  Com.  2  Gratt.  594,  cited  above, 
was  approved  in  Btate  v.  Cain,  20  W.  Va. 
679,  viz, :  "A  man'  shall  be  taken  to  intend 
that  which  he  does,  or  which  is  the  im- 
mediate or  necessary  consequence  of  his 
act;  and  if  the  jury  believe  from  the  evi- 
dence in  this  case  tiiat  John  W.  Cain,  the 
prisoner,  with  a  deadly  weapon  in  his 
(prisoner's)  possession,  without  any,  or 
upon  very  slight,  provocation,  gave  to  the 
deceased,  Henry  Brown,  a  mortal  wound, 
then  said  Cain  is  prima  facie  guilty  of  wil- 
ful, deliberate,  and  premedi&ted  killing, 
and  throws  upon  the  prisoner  the  necessity 
of  proving  extenuating  circumstances,  and 
that,  unless  the  prisoner  has  proved  such 
extenliating  circumstances,  or  such  cir- 
cumstances arise  out  of  the  oase  made  by 
the  state,  the  jury  must  find  the  prisoner 
guilty  of  murder  in  the  first  degree."  In 
the  Cain  Case  the  court  also  approved  the 
following  instruction:  "The  court  in- 
structs the  jury  that  where  a  homicide  is 
proved,  the  presumption  is  that  it  is  mur- 
der in  the  second  degree.  If  the  state 
would  elevate  it  to  murder  in  the  first  de- 
gree, she  must  establish  the  characteristics 
of  that  crime,  and  if  the  prisoner  would 
reduce  it  to  manslaughter,  the  burden  is 
on  him."  And  the  principle  of  this  last 
instruction  was  approved  in  State  v.  Doug- 
lass, 28  W.  Va.  297. 

In  State  v.  Greer,  22  W.  Va.  800,  the 
court  quotes  with  approval  the  statement 
from  Hill's  Case,  and  says  ftirther:  "Up- 
on the  trial  for  murder,  the  use  of  a  dead- 
ly weapon  being  proved,  and  the  prisoner 
relying  upon  self-defense  to  excuse  him 
for  the  use  of  the  weapon,  the  burden  of 
showing  such  excuse  is  on  the  prisoner,  and 
to  avail  him  he  must  prove  such  defense 
by  a  preponderence  of  the  evidence." 

The  instructioik  as  to  a  deadly  weapon 
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aa  given  in  the  Cain  Case  was  approved  in 
State  V.  Schnelle,  24  W.  Vji.  767,  where, 
however,  a  conviction  of  murder  in  the 
first  degree  was  reversed;  also  in  State  v. 
Morrison,  49  W.  Va.  210,  38  S.  E.  481, 
where  a  conviction  of  manslaughter  was 
affirmed;  and  the  law  of  it  was  approved 
in  State  v.  Douglass,  supra,  where  a  con- 
viction of  murder  in  the  second  degree  was 
reversed;  and  also  in  State  v.  Welch,  36 
W.  Va.  690,  15  S.  E,  419,  where  a  convic- 
tion of  murder  in  the  first  degree  was  af- 
firmed; and  suhstantially  the  same  instruc- 
tion was  approved  in  State  v.  Ticker,  52 
W.  Va.  420,  44  S.  E.  427. 

In  State  v.  Kessison,  66  W.  Va.  690,  47 
S.  £.  166,  the  court,  having  instructed  the 
jury  "to  the  efifect  that,  when  a  homicide 
IS  proven,  it  is  presumed  to  be  murder  of 
the  second  degree,  and  that  burden  is  upon 
the  state  to  elevate  it,  and  upon  the  prison- 
er to  reduce  it,"  and,  having  given  them  tlie 
"Cain-Hiir*  instruction,  instructed  them 
further:  "The  court  instructs  the  jury 
that  to  convict  a  person  of  murder,  it  is 
not  necessary  that  malice  should  have  ex- 
isted in  the  heart  of  the  accused  against 
the  deceased,  and  if  they  believe  from  the 
evidence  that  the  accused  with  a  deadly 
weapon  shot  and  killed  the  said  Julius 
Simmons,  the  intent  and  malice  may  both 
be  inferred  from  such  act."  To  which  the 
appellate  court  said:  "The  court  evident- 
ly meant  to  say  that  express  antecedent 
malice  is  not  a  necessary  element  of  the 
crime,  and  that  proof  of  express  malice  was 
unnecessary,  all  of  which  is  sound  law; 
and  it  was  certainly  proper  to  say  that  if 
the  jury  believed  from  the  evidence  that 
the  accused  had  shot  and  killed  the  de- 
ceased, they  might  infer  from  the  act  both 
malice  and  the  intent  to  kill.  Though  the 
instruction  does  say  that  it  is  not  neces- 
sary that  malice  should  have  existed  in 
the  heart  of  the  accused  against  the  de- 
ceased, this  statement  is  qualified  by  what 
follows,  and  the  instruction  as  a  whole 
tells  the  jury  that  malice  is  an  element  of 
the  crime,  but  that  it  may  be  inferred 
from  the  act  of  taking  life  with  a  deadly 
weapon,  and  the  jury  could  not  have  rea- 
sonably construed  it  to  mean  more  than 
that  proof  of  express  malice  was  unneces- 
sary. It  could  have  been  more  perspicuous- 
ly stated,  but  verdicts  are  not  set  aside 
for  rhetorical  imperfections  or  awkward 
phraseology  in  instructions,  when  the  mean- 
ing intended  to  be  conveyed  is  clearly 
manifest."  And  a  conviction  of  murder 
in  the  first  degree  was  affirmed. 

In  State  v.  Hertzog,  55  W.  Va.  74,  46 
8.  E.  792,  the  giving  of  the  Cain  instruc- 
tion with  the  latter  part  changed  was  con- 
demned and  held  reversible  error,  the  con- 
demned instruction  there  given  being  as 
follows:  "The  court  instructs  the  jury 
that  a  man  is  presumed  to  intend  that 
which  he  does,  or  which  is  the  immediate 
or  necessary  consequence  of  his  act;  and 
if  the  jury  believe  from  the  evidence  that 
Grant  G.  Hertzog,  with  a  deadly  weapon 
in  his  possession,  without  any,  or  upon 
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very  slight,  provocation,  gave  to  John  Rus- 
sell a  mortal  wound,  the  said  Grant  G. 
Hertzog  is  prima  facie  guilty  of  wilful, 
deliberate,  and  premeditated  killing;  and 
the  necessity  rests  upon  Grant  G.  Hertsog 
of  showing  extenuating  circumstances.  As 
they  appear  from  the  case  made  by  the 
state.  Grant  G.  Hertzog  is  guilty  of  mur- 
der in  the  first  degree."  The  court  said: 
"The  distinctive  element  in  wilful,  de- 
libNsrate,  and  premeditated  murder,  not  in 
murder  of  the  second  degree,  is  the  specific 
intention  to  take  life;  wherever,  therefore, 
in  a  case  of  deliberate  homicide,  there  is 
a  specific  intention  to  take  life,  the  ofi'ense, 
if  consummated,  is  murder  in  the  first  de- 
gree; but  if  there  be  no  specific  intention 
to  take  life,  it  is.  murder  in  the  second 
degree.  The  question  whether  a  particu- 
lar homicide  is  murder  in  the  first  or  sec- 
ond degree  is  one  of  fact  for  the  jury. 
The  killing  by  the  defendant  with  a  dead- 
ly weapon  in  his  possession,  without  any, 
or  upon  very  slight,  provocation,  being 
proved,  the  jury  may  presume  or  accept  it 
as  prima  facie  true  that  tlie  act  of  the 
defendant  was  wilful,  deliberate,  and  pre- 
meditated, and  therefore  that  the  defend- 
ant had  at  the-  time  the  speciHc  intention 
to  take  life;  but  this  presumption  is  al- 
ways rebuttable.  As  stated  above,  the  de- 
gree of  murder  is  always  a  question  of  fact 
to  be  found  by  the  jury  upon  facts  proved 
and  presumed  from  the  other  facts  estab- 
lished in  the  case.'' 

In  State  v.  Hobbs,  37  W.  Va.  812,  17  S. 
E.  380,  the  court,  in  affirming  a  conviction 
of  murder  in  the  second  degree,  approved 
the  following  instruction:  "That  if  the 
jury  believe  from  the  evidence  that  Henry 
Beaver  came  to  his  death  by  a  pistol  shot 
wound  at  the  hands  of  E.  N.  Hobbs,  the 
presumption  is  that  it  is  murder  in  the 
second  degree.  If  the  state  would  elevate 
it  to  murder  in  the  first  degree,  she  must 
establish  the  characteristics  of  Uiat  crime; 
and  if  the  prisoner  would  reduce  it  to 
manslaughter,  the  burden  of  proof  rests 
upon  the  prisoner." 

In  State  v.  Welch,  36  W.  Va.  690,  16  S. 
E.  419,  the  defendant  was  convicted  of  mur- 
der in  the  first  degree,  for  killing  his  wife, 
whose  body  was  found  cut  and  bruised  by 
some  blunt  instrument.  The  court  ap- 
proved an  instruction  that,  "to  convict  one 
of  murder,  it  is  not  necessary  that  malice 
should  exist  in  the  heart  of  the  accused 
against  the  deceased.  If  the  accused  was 
guilty  of  striking,  with  a  deadly  weapon, 
another,  and  of  killing  him,  the  intent, 
the  malice  and  wilfulness,  deliberation  and 
premeditation,  may  be  inferred  from  the 
act;  and  such  malice  may  not  be  directed 
as^ainst  any  particular  person,  but  such  as 
shows  a  heart  regardless  of  social  duty, 
and  fatally  bent  on  mischief."  The  appel- 
late court  said  inter  alia:  "I  observe  that 
this  instruction  does  not  tell  the  jury  that, 
as  a  matter  of  law,  the  law  presumes  from 
the  use  of  a  deadly  weapon  that  the  act 
was  wilful,  deliberate,  and  premeditated, 
but  only  that  the  jury  may  infer  or  find 
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from  its  use  that  such  was  the  character  of 
the  act,  leaTing  it  entirely  to  the  jury  to 
say  whether  under  all  the  circumstances 
the  use  of  such  weapon  was  evidence  of 
such  character  of  act.  The  question  wheth- 
er the  act  was  murder  in  the  first  or  sec- 
ond degree  was  one  of  fact  for  the  jury 
exclusively.  Howell  v.  Com.  26  Gratt. 
1077.  Tlie  use  of  a  deadly  weapon  may 
certainly  be  taken  into  consideration  by 
the  jury  in  fixing  the  degree  of  murder, 
and,  as  the  jury  are  judges  of  the  facts, 
why  may  they  not  infer  or  find  the  first 
degree,  if  they  think  it  proper?  Could 
the  defense  ask  that  the  jury*be  told  that 
from  the  use  of  a  deadly  weapon  they 
could  not  find  deliberation  and  premedita- 
tion?    I  think  not." 

Similar  instructions  to  this  were  ap- 
proved in  State  v.  Tucker,  62  W.  Va.  420, 
44  S.  E.  427 ;  in  State  v.  Abbott,  64  W.  Va. 
411,  62  S.  E.  693;  and  in  State  v.  Medley, 
66  W.  Va.  216,  66  S.  E.  358,  18  A.  &  E. 
Ann.  Cas.  761.  In  the  case  last  cited  the 
court  said:  "In  the  Welch  Case,  Welch 
was  convicted  of  the  murder  of  his  wife, 
and  in  the  Tucker  Case,  Tucker  was  con- 
victed of  the  murder  of  a  woman;  and  in 
neither  case  were  there  any  eyewitnesses 
to  the  tragedy.  But  the  wounds  upon  the 
dead  bodies  proved,  in  both  cases,  that  they 
had  been  murdered  by  the  use  of  deadly 
weapons.  In  neither  case  did  the  accused 
attempt  to  justify,  while  in  the  present 
case  the  defendant  attempts  to  justify  on 
the  ground  of  self-defense,  and  there  is 
some  evidence  tending  to  prove  that,  at 
the  time  he  shot  him,  Shannon  was  at- 
tempting to  draw  his  pistol  from  his  pocket 
with  the  intent  to  shoot  accused.  But 
this  is  not  a  binding  instruction.  It  does 
not  tell  the  jury  that,  if  they  believe  the 
facts  recited  in  the  instruction  to  exist, 
they  must   find   the  defendant  guilty.** 

In  State  v.  Cross,  42  W.  Va.  253,  24  S. 
E.  096,  where  the  defense  was  accident,  the 
court  held  it  was  error  to  instruct  the 
jury  that  ''the  jury  is  further  instructed 
that  upon  a  trial  for  murder,  the  use  of  a 
deadly  weapon  being  proved,  and  the 
prisoner  relies  upon  the  defense  of  acci- 
dental killing  as  an  excuse,  the  burden  of 
showing  such  excuse  is  on  the  prisoner, 
and,  to  avail  him,  must*  prove  such  defense 
by  a  preponderence  of  the  evidence.  He 
may  snow  it  by  his  own  evidence,  the  evi- 
dence adduced  by  the  prosecution,  the  cir- 
cumstances arising  out  of  the  case,  or  by 
nil  of  these  modes:"  the  appellate  court  say- 
ing: "This  is  a  plain  misconception  of  the 
law  by  the  court.  Accidental  killing  is  not 
such  ngatter  of  defense  as  throws  on  the 
accused  the  burden  of  proving  it  by  a  pre- 
ponderence of  evidence.  It  is  the  duty  of 
the  state  to  allege  and  prove  that  the  kill- 
ing, though  done  with  a  deadly  weapon, 
was  intentional  or  wilful." 

But  in  State  v.  Clifford,  69  W.  Va.  1, 
52  8.  E.  981,  where  it  was  claimed 'that 
there  was  evidence  of  accident,  u  was  held 
that  a  similar  instruction  was  proper,  If 
there  was  appreciable  evidence  to  sustain ' 
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it;  but  the  ease  was  reversed  on  other 
grounds.  This  case  was  followed  in  this 
particular  in  State  v.  Legg,  69  W.  Va.  315, 
3  L.R.A.(N.S.)  1162,  63  S.  E.  645,  which 
distinguishes  State  v.  Cross,  supra;  State 
V.  Legg  was,  however,  also  reversed  on  oth- 
er grounds. 

In  State  ▼.  Taylor,  67  W.  Va.  228,  60 
S.  E.  247,  it  was  held  that  the  following 
instructioh  was  erroneous,  because  it  ex- 
cluded a  verdict  of  manslau^rhter:  "If 
the  jury  believe  from  the  evidence  that, 
at  the  time  of  the  alleged  killing,  the  de- 
fendant and  the  deceased  met,  and  upon  a 
sudden  cause  of  quarrel  arising  between 
them,  mutually  agreed  to  engage  in  a  per- 
sonal combat,  and  did  so  engage  in  such 
combat,  and,  if  the  jury  further  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  during  such  quarrel  the  de- 
fendant, without  the  knowledge  of  the  de- 
ceased, made  use  of  a  deadlpr  weapon,  in 
such  a  manner  as  would  be  likely  to  cause 
the  death  of  the  deceased,  and  did  so  cause 
it,  then  the  defendant  was  guilty  of  mur- 
der; and  if  the  jury  further  believe  from 
the  evidence  that  the  defendant  so  used 
the  said  deadly  weapon,  deliberately,  and 
with  malice  aforethought,  and  with  intent 
to  take  the  life  of  the  deceased,  or  to  do 
him  great  bodily  harm,  then  such  killing 
would  be  murder  in  the  first  degree." 

Wisconsin, 

In  Wisconsin,  where  murder  in  the  first 
degree  is  (substantially  the  same  as  in  Min- 
nesota) the  killing  of  a  human  being  with- 
out the  aiithority  of  law  ''when  perpe- 
trated with  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  hu- 
man being,"  the  presumption  rises  to  the 
first  degree. 

In  Hogan  v.  State,  36  Wis.  226,  it  was 
said:  "We  take  the  'premeditated  design* 
of  our  murder  in  the  first  degree  to  be 
simply  an  intent  to  kill.  Design  means  'in- 
tent,' and  both  words  essentially  imply 
'premeditation.' " 

In  view  of  the  case  of  Cupps  v.  State, 
120  Wis.  604,  102  Am.  St.  Rep.  996,  97 
N.  W.  210,  where  the  cases  are  reviewed 
at  length,  it  would  not  be  of  use  to  go  in- 
to the  earlier  Wisconsin  cases,  many  of 
which  are  criticized,  if  not  overruled;  but 
the  Hogan  Cbse,  supra,  is  approved. 

In  Cupps  V.  State,  supra,  the  court  said: 
"When  it  is  made  to  appear  in  a  prosec- 
cution  of  a  case  like  this,  that  the  accused 
fired  the  shot,  the  weapon  being  aimed  at 
a  vital  part  of  the  body,  and  that  death 
ensued  as  a  natural  and  probable  result, 
the  presumption  of  fact  as  to  intention  to 
take  human  life,  in  the  absence  of  any 
explanatory  circumstance  or  evidence, 
makes  a  prima  facie  case  for  the  prosecu- 
tion. The  state  is  not  bound  to  go  further, 
and  negative  any  probability  that  the  oc- 
currence was  the  result  of  accident,  or  that 
there  were  circumstances  reducing  the 
homicide  below  that  of  murder  in  the  first 
degree,  or  excusing  it  or  justifying  it  al- 
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together.  The  accused  at  that  point  must 
take  up  the  burden  of  rebutting  the  prima 
facie  snowing  made  against  him.  He  must 
show  by  evidence  at  least  sufficiently  con- 
vincing to  raise  a  reasonable  doubt  as  to 
the  intention  to  take  human  life,  or  as  to 
whether  such  taking  was  justifiable  or  ex- 
cusable, that  there  was  no  such  intention, 
justification,  or  excuse,  or  the  jury  will  be 
justified  in  finding  him  guilty  of  the  high- 
est ofiTense  of  criminal  homicide.  .  •  . 
The  better  way  is  to  state  that,  in  the  ab- 
sence of  evidence  to  the  contrary.  He  who 
takes  the  life  of  another  by  the  infliction 
of  a  wound,  or  some  act  naturally  and  prob- 
ably calculated  to  produce  death,  is  pre- 
sumed to  have  intended  that  result,  ana  to 
be  guilty  of  murder  at  the  common  law, 
and  murder  in  the  first  degree  under  our 
statute.  .  .  .  Counsel  for  plaintiff  in 
error  freely  admits  that  the  law  is  as  thus 
stated  as  applied  to  murder  at  the  com- 
mon law,  but  insists  that  the  rule  is  dif- 
ferent under  our  statutory  system.  No 
very  good  reason  is  advanced  to  support 
that  idea,  and  no  authority  in  support 
thereof  is  cited.  Murder  at  the  common 
law  was  susceptible  of  being  established 
solely  by  the  presumption  arising  from 
the  fact  of  killing  by  an  unexplained  act 
naturally  and  probably  calculated  to  pro- 
duce death.  That  was  laid  down  distinct^ 
ly  as  early  as  Rex  v.  Woodburne,  in  1722, 
16  How.  St.  Tr.  54.  We  see  no  room  for 
holding  that  such  ancient  rule,  which  ob- 
tains to  this  day,  admittedly,  as  to  murder 
at  the  common  law,  does  not  apply  to  our 
statutory  murder  in  the  first  degree,  since 
that  includes  every  intentional  Killing  of 
a  human  being  by  another,  not  justifiable 
or  excusable."  And  upon  a  motion  for  re- 
argument  the  court  said  further  (120  Wis. 
532,  102  Am.  St.  Rep.  1018,  98  N.  W.  546)  : 
"Does  the  destruction  of  human  life  by  an 
act  of  another  naturally  and  according  to 
the  ordinary  course  of  things  calculated  to 
efi'ect  that  result,  in  the  absence  of  any 
explanatory  circumstances  to  the  contrary, 
raise  a  presumption  of  fact  or  of  law  that 
the  destroyer  intended  such  result,  and  is 
guilty  of  murder  in  the  first  degree?'' 
And  after  a  further  long  discussion  of  the 
question,  it  says:  "From  the  foregoing, 
it  follows  that  all  the  decisions  and  re- 
marks of  text  writers  to  the  general  effect 
that  the  presumption  under  discussion 
points  only  to  murder  in  the  second  de- 
gree, instead  of  supporting  the  idea  that 
it  should  be  so  restricted  under  our  stat- 
utes, conclusively  indicates  to  the  con- 
trary, since  the  element  of  intent  to  kill 
here  is  consistent  only  with  murder  in  the 
first  degree,  and  such  element  being  pre- 
sent, no  additional  element  of  deliberation 
is  necessary,  all  the  deliberation  essential 
being  involved  in  the  actual  formation  of 
the  purpose  to  kill  before  the  perpetration 
of  the  fatal  act." 

Wyoming. 

In  Wyoming  the  court  takes  the  view 
that  so-called  presumptions  are  deductions 
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or  inferences  for  the  consideration  of  the 
jury. 

In  Trumble  v.  Territory,  3  Wvo.  280, 
6  T..R.A.  384,  21  Pac.  108'l,  the 
trial  court  charged  the  jury  that  "where 
the  fact  of  killing  purposely,  by  the  use 
of  a  deadly  weapon,  is  proved,  malice 
is  to  be  presumed,  unless  it  appears  from 
all  the  evidence  in  this  case  that  the 
killing  was  without  malice,  or  was  justi- 
fiable or  excusable.  ...  If  you  find 
the  killing  to  have  been  proved,  and  that 
defendant  did  the  killing,  if  the  prosecu- 
tion has  failed  to  prove  deliberation  and 
premeditation  beyond  a  reasonable  doubt, 
the  law  presunies  such  killing  to  be  mur- 
der in  the  second  degree,  in  the  absence  of 
any  further  evidence,  The  burden  then,  falls 
upon  the  defendant  to  show  either  that 
such  killing  was  justifiable  or  excusable, 
or  that  it  was  attended  by  such  facts  as 
would  limit  such  killing  to  the  crime  of 
manslaughter."  The  appellate  court,  in 
reversing  a  conviction  of  murder  in  the 
first  degree,  said:  "That  there  is  in  the 
older  decisions  abundant  precedent  for  such 
statement  of  the  law  there  can  be  no  ques- 
tion. That  modern  legal  opinion  has  ex- 
ploded the  fallacy  and  cleared  up  the  con- 
lusion  which  produced  it,  we  think  is 
equally  clear.  In  a  case  where  nothing 
else  is  shown  but  that  the  defendant  in- 
tentionally killed  the  deceased  by  the  use 
of  a  deadly  weapon,  it  may  perhaps  be  per- 
missible to  say  that,  such  killing  being 
proved,  malice  is  presumed.  But  it  is 
difficult  to  conceive  of  such  a  case.  .  . 
Here  every  circumstance  attending  the  kill- 
ing was  known  to  the  jury;  every  event  lead- 
ing up  to  the  tragedy  was  fully  detailed. 
Why  should  the  jury  be  instructed  to  pre- 
sume malice  from  one  fact  in  the  case 
alone,  when  the  case  was  full  of  facts 
from  which  they  might  and  ought  to  form 
their  opinion  upon  that  question." 

In  Johnson  v.  State?  8  Wvo.  494,  68  Pac. 
761,  13  Am.  Crim.  Rep.  374,  the  court, 
in  reversing  a  conviction  of  murder  in  the 
second  degree,  condemned  the  following  in- 
struction: "Every  person  possessed  of  a 
sound  mind  is  presumed  to  intend  and  con- 
template the  necessary,  and  even  probable, 
consequence  of  his  deliberate  act;  the 
presumption  may  in  some  cases  be  conclu- 
sive, as  where  a  p'erson  deliberately  points 
and  fires  a  pistol  at  a  vital  point  of  an- 
other's body;  here,  if  the  latter  is  killed, 
the  former  cannot  be  heard  to  say  .that  he 
did  not  intend  to  kill  him;  the  intention 
to  kill  is  conclusively  presumed;"  and  said: 
"This  statement  of  the  law  cannot  be  sus- 
tained. A  conclusive  presumption  cannot 
arise  in  such  a  case  upon  any  material 
question  until  all  the  evidence  bearing  up- 
on it  is  considered,  and  the  proof  found 
to  be  beyond  reasonable  doubt.  And  then 
the  intent  is  merely  an  inference  from  the 
facts  in  evidence,  and  it  is  somewhat  mis- 
leading to  speak  of  it  as  a  presumption 
at  all.  The  effect  of  the  instruction  is  to  se- 
lect a  part  of  the  evidence  bearing  upon  the 
question,   and   to   inform  the  jury  that   it 
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alone  is  proof  beyond  reasonable  doubt  of 
the  defendant's  intention  to  kill  the  de- 
ceased, and  that  all  other  evidence  bearing 
upon  ihe  subject  is  to  be  excluded  from 
their  consideration.  .  .  .  The  word  'de- 
liberately* cannot  cure  the  defect,  unless  it 
is  held  to  include  within  its  meaning  the 
intent  to  kill.  And  it  would  then  simply 
inform  the  jury  that  if  he  fired  with  the 
intent  to  kill,  the  intent  to  kiU  must  be 
presumed."  B.   B.   B. 
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ROBERT  LYONS,  Receiver  of  Cosmopolitan 
National    Bank    of    Pittsburg, 

r. 

G.   A.   BENNEY,   Appt. 

<—  Pa.  — ,  79  Atl.  260.) 

Note  —  to    deceive   bank    examiner  — 
defense  against  liability. 

One  not  an  officer  or  director  of  a  nation- 
al bank,  who  executes  to  it  a  note  in  fur- 
therance of  a  scheme  to  deceive  the  bank 
examiner,  will  not  be  permitted,  after  the 
bank  has  passed  into  the  hands  of  a  re- 
ceiver, to  set  up  in  defense  of  his  liability 
thereon  an  agreement  that  he  should  not  be 
held  liable. 

(January  3,   1911.) 


APPEAL  by  defendant  from  an  order  of 
the  Court  of  Common  Pleas,  No.  1, 
for  Allegheny  Coimty,  making  absolute 
a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense  in  an  action  on 
a  promissory  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marron  &  McOirr,  for  appel- 
lant: 

A  defendant  in  a  suit  brought  by  a  re- 
ceiver may  avail  himself  of  any  defense 
which  he  has  to  the  claim  as  against  the 
original  party,  and  may  plead  it  with  like 
effect. 

Alderson,  Receivers,  776;  Barclay  v,  Ed- 
lis  Barber  Supply  Co.  39  Pa.  Super.  Ct. 
482. 

Messrs.  John  S.  Wendt  and  William  S. 
Moorehead,  for  appellee: 

The  defendant  is  estopped  to  set  up  the 
collateral  agreement  nullifying  his  written 
obligation,  which  he  executed  and  delivered 
to  the  bank  to  be  accepted  and  used  as  an 
asset  in  place  of  a  similar  obligation  which 
was  objected  to  by  the  bank  examiner. 

State  Bank  v.  Kirk,  216  Pa.  452,  65 
Atl.  932;  Skordal  v.  Stanton,  89  Minn.  511, 
95  N.  W.  449;  People's  Bank  v.  Stroud, 
223  Pa.  33,  72  Atl.  341 ;  Hurd  v.  Kelly,  78 
N.  Y.  588,  34  Am.  Rep.  567;  Pauly  v. 
O'Brien,  69  Fed.  460;  Harrington  v.  Con- 
nor, 51  Neb.  214,  70  N.  W.  911;  Third  Nat. 


Sole.  —  Validity  of  obligation  givcfi 
bank  as  affected  by  concealment  of 
illegal  transactions. 

This  note  is  supplemental  to  fhe  note  to 
Galena  Nat.  Bank  v.  Ripley,  26  L.R.A. 
(X.S.)   993. 

Cases  where  the  directors  of  a  bank, 
without  any  concealment  or  illegality,  give 
obligations  to  make  good  an  impairment 
of   the  bank's  assets,  are  not  included. 

It  has  been  held  in  a  number  of  cases 
that  one  who,  by  accommodation  paper^ 
enables  bank  officers  to  conceal  the  true 
condition  of  the  bank,  will  be  liable  to  a 
receiver  of  such  bank  in  an  action  on  such 
paper. 

In  general,  the  theory  of  these  cases  is 
that  while  the  paper  idight  not  be  enforce- 
able in  the  hands  of  the  bank,  the  rule 
that  a  defense  good  as  against  the  bank 
is  good  as  against  its  receiver  will  not  be 
applied,  and  that  those  liable  on  the  face 
of  the  paper  will  be  held  to  be  estopped 
from  claiming  that  it  was  without  con- 
sideration, or  was  not  to  be  enforced. 

In  Harrington  v.  Connor/  51  Neb.  214, 
70  N.  W.  911,  where  the  cashier  of  a  bank, 
in  view  of  a  proposed  reduction  of  the 
bank's  capital,  and  in  order  to  reduce  his 
indebtedness  to  the  bank  to  a  correspond^ 
ing  amount,  induced  a  friend,  for  that 
purpose,  to  give  a  note  payable  to  him 
(the  cashier),  which  the  latter  indorsed  to 
the  bank,  the  court,  in  holding  that  he 
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receiver  of  the  bank  was  entitled  to  re- 
cover  from  the  maker,  said:  "The  defense 
which  it  was  sought  to  interpose  ou  behalf 
of  defendants  involved  the  statement  of  a 
fraud  which  had  been  practised  upon  the 
rights  of  depositors  and  creditors  of  the 
bank,  present  and  future;  and  even  if  id 
could  be  entertained  against  the  bank  or 
corporation,  it  could  not  be  tolerated  in 
a  suit  by  the  receiver,  the  representative 
of  depositors  and  creditors.  His  title  to 
the  assets  was  shorn  of  any  such  apparent 
right  or  equity  in  defendant."  It  does  not 
seem  that  there  was  any  evidence  here  of 
any  promise  not  to' collect  the  note. 

In  Pauly  v.  O'Brien,  69  Fed.  460,  where 
a  bank  having  a  note  which  it  wished  to 
remove  from  the  list  of  past-due  notes  in- 
duced a  third  person  to  give  his  note  to 
the  bank  without  consideration,  stating 
to  him  that  the  first  note  was  amply  se- 
cured by  collateral,  the  bank  retaining  the 
first  note  and  its  collateral,  which  it  dis- 
posed of  from  time  to  time  in  r^uction  of 
the  accommodation  note  and  its  renewals, 
the  court,  in  holding  that  the  bank's  re- 
ceiver could  recover  upon  such  a  renewal 
note,  said:  ''It  thus  appears  that  the  de- 
fendant executed  his  first  note,  subsequent- 
ly renewing  it  from  time  to  time,  and  ulti- 
mately by  the  note  in  suit,  for  the  purpose 
of  having  it  take  the  place  of  the  Naylor 
note,  which,  together  with  the  collaterals, 
*was  to  be  collateral  to  the  note'  given 
by  him.     If,  however,  this  was  not  really 
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Bank  ▼.  Reichert,  101  Mo.  App.  242,  73 
S.  W.  893;  Murphy  v.  Gumaer,  18  Colo. 
App.  183,  70  Pac  800. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  admits  that  he  executed 
the  note  in  suit^  and  that  the  Cosmopolitan 
National  Bank  of  Pittsburg  was  the  holder 
of  it  at  the  time  its  insolvency  resulted 
in  the  appointment  of  the  appellee  as  its 
receiver.  The  defense  set  up  by  the  maker 
to  avoid  his  obligation  is  that  some 
time  prior  to  July  22,  1908,  the  day  his  note 
was  made,  the  bank  was  the  holder  of  an- 
other obligation  made  by  the  Colonial  Con- 
crete-Steel Company  and  indorsed  by  F. 
H.  McKinnie,  vice  president  of  the  bank; 


that  the  bank  had  been  carrying  this  note 
for  some  time,  and,  upon  objection  by  the 
bank  examiner  to  its  being  longer  car- 
ried, the  note  in  suit,  under  an  arrange- 
ment between  McKinnie  and  the  bank,  was 
executed  to  take  its  place;  that  it  was  un- 
derstood and  agreed  between  the  bank, 
McKinnie,  and  the  defendant,  at  the  time 
he  signed  the  note,  that  he  did  so  only 
to  accommodate  and  oblige  the  bank  and 
McKinnie,  and  that  the  defendant  was  not 
to  be  personklly  liable  on  the  same;  Mc- 
Kinnie alone  being  bound  for  its  payment. 
The  substance  of  this  affidavit  of  defense 
is  that  the  appellant  made  and  delivered 
his  note  to  the  bank  in  furtherance  of  a 
scheme  to  deceive  the  bank  examiner,  un- 
der a  promise  made  to  him  by  the  bank 


the  case,  but  that,  in  truth,  the  transaction 
was  a  mere  trick  to  make  it  appear  to  the 
government  and  to  the  creditors  and 
stockholders  of  the  bank  that  it  had  a 
valuable  note,  when  in  fact  it  did  not  have 
one,  the  result  must  be  the  same,  for,  when 
parties  employ  legal  instruments  of  an  ob- 
li^tory  character  for  fraudulent  and  de- 
ceitful purposes,  it  is  sound  reason,  as 
well  as  pure  justice,  to  leave  him  bound 
who  has  bound  himself." 

In  State  Bank  v.  Kirk,  216  Pa.  452,  65 
Atl.  032,  where,  the  capital  of  a  bank  hav- 
ing been  impaired  by  bad  loans,  the  di- 
rectors decided  to  charge  off  these  loans 
and  to  give  their  individual  notes  to  make 
up  the  deficiency,  it  being  understood  that 
these  notes  would  be  paid  out  of  the  prof- 
its of  the  bank,  and  that  they  were  to  be 
carried  by  the  bank  so  as  not  to  show  over- 
due paper,  a  certificate  being  given  by  the 
cashier  to  this  effect, — in  an  action  by  the 
receiver  of  the  bank  upon  renewals  of  these 
notes,  it  was  held  that  it  was  no  defense 
to  say  that  the  bank  itself  could  not  have 
recovered,  as  the  receiver  represented  not 
only  the  bank,  but  its  creditors,  and  that 
the  creditors  could  not  be  affected  by  a  se- 
cret agreement  between  the  officers.  This 
case  was  approved  {obiter)  in  People's 
Bank  v.  Stroud,  223  Pa.  33,  72  AtL  341. 

It  has  been  held  that  the  receiver  of  a 
national  bank  will  not  be  permitted  to  re- 
cover upon  an  accommodation  note  where 
it  does  not  appear  that  the  money  is  re- 
quired to  pay  creditors  of  the  bank.  Thus, 
in  Lyons  v.  West  water,  173  Fed.  Ill, 
where'  the  officers  of  a  national  bank  were 
required  to  make  good  a  certain  note  there- 
in, and  succeeded  in  getting  a  third  person 
to  give  his  accommodation  note  for  the 
amount,  giving  him  a  letter  signed  by  the 
cashier  that  there  was  no  liability  on  him 
upon  the  note,  and  that  they  would  return 
it  to  him  at  any  time  upon  his  desire,  it 
was  held  in  an  action  by  the  receiver  of 
the  bank  against  the  maker  of  the  note, 
that,  as  it  did  not  appear  that  the  pro- 
ceeds of  the  note  were  required  for  the  cred- 
itors of  the  bank,  there  must  be  judgment 
for  the  defendant,  as  the  bank  itself  could 
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not  have  recovered  upon  the  note.  This 
case  was  reversed  in  104  C.  C.  A.  663,  181 
Fed.  681,  on  the  ground  that  the  note  was 
given  to  take  up  the  note  of  a  third  per- 
son originally  given  to  the  order  of  one  of 
the  directors,  and  turned  over  to  the  bank 
to  enable  the  directors  to  represent  that 
an  increase  in  the  capital  stock  of  the 
bank  had  all  been  paid  in,  the  certificates 
not  paid  for  being  issued  in  the  name  of 
one  of  the  directors  and  turned  over  to 
the  cashier  to  sell  for  the  benefit  of  the 
bank  (but  he  could  not  find  a  purchaser), 
and  that,  inasmuch  as  upon  the  evidence 
the  jury  might  have  found  that  the  ac- 
commodation was  for  the  directors  or  some 
of  them,  and  not  for  the  bank,  it  was  er- 
ror to  take  the  case  from  the  jury.  The 
court  stated  that  it  was  erroneous  to  as- 
sume "that  the  officers  of  a  bank  may  hold 
themselves  out  to  the  Comptroller  of  the 
Currency,  the  bank  examiners,  and  the  busi- 
ness public  as  original  subscribers  for  and 
holders  of  a  part  of  the  capital  stock, 
which  they  have  never  paid  for,  and  yet 
escape  liability  on  obligations  given  for 
such  stock,  provided  there  is  a  secret  agree- 
ment amongst  the  officers  that  the  stock 
shall  be  considered  as  belonging  to  the 
bank,  and  not  to  the  one  to  whom  it  is  is- 
sued." 

It  has  been  held  in  effect  that  an  accom- 
modation note  given  to  a  bank  is  not  nec- 
essarily designed  to  deceive  the  banking 
authority.  Thus,  where  two  notes  were 
lent  to  a  state  bank  which  desired  to  be- 
come a  national  bank,  by  a  person  not  in- 
terested in  the  bank,  and  were  entirely  for 
accommodation,  and  after  his  death  .the  re- 
ceiver of  the  bank  attempted  to  recover 
upon  the  notes,  it  was  held  that  he  could 
not  do  so.  The  court  said  that  there  was 
no  evidence  whatever  in  the  case  that  the 
note  had  been  given  to  deceive  the  banking 
authority;  it  might  very  well  have  been 
given  for  the  purpose  of  enabling  the  bank 
to  raise  money  upon  it.  Tasker's  Estate, 
182  Pa.   122,  37   Atl.  924. 

In  Missouri,  a  different  view  of  the  gen- 
eral question  prevails. 

Thus,  in  Chicago  Title  &  T.  Co.  ▼.  Brady, 
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thmt  he  would  not  be  held  liable 
upon  the  obligation.  He  agreed  that 
it  ahould  appear  as  one  of  the  as- 
sets of  the  institution,  for  the  purpose  of 
deceiving  those  whose  duty  it  was  to  ex- 
amine them,  and  he  now  sets  up  the  de- 
fense that,  as  it  was  to  serve  no  other  pur- 
poFo,  it  is  to  be  regarded  as  a  worthless 
piece  of  paper  under  this  agreement  with 
the  bank.  Whether  the  bank,  if  it  were 
now  carrying  on  business  as  a  solvent  in- 
stitution, could  enforce  payment  of  the 
note,  assuming  the  averments  in  the  af- 
fidavit of  defense  to  be  true,  was  not 
the  question  before  the  court  below  on 
the  rule  for  judgment,  for  the  note  had 
passed  into  the  hands  of  the  receiver  of  the 
insolvent   bank,    and    as   a    representative, 


not  only  of  it,  but  of  its  creditors,  he 
brought  the  suit.  Gushing  v.  Perot,  175 
Pa.  66,  34  L.R.A.  737,  62  Am.  St.  Rep, 
835,  34  Atl.  447. 

While  the  general  rule  undoubtedly  is 
that  the  receiver  of  an  insolvent  corpora- 
tion has  no  greater  rights  than  those  pos- 
sessed by  the  corporation  itself,  and  a  de- 
fendant in  a  suit  brought  by  him  may 
take  advantage  of  any  defense  that  might 
have  been  made  if  the  suit  had  been  brought 
by  the  corporation  before  its  insolvency, 
it  is  equally  true  that  when  an  act  has  been 
done  in  fraud  of  the  rights  of  the  creditors 
of  the  insolvent  corporation,  the  receiver 
may  sue  for  their  benefit,  even  though  the 
defense  set  up  might  be  valid  as  against  the 
corporation  itself.     In  such  a  case  he  may 


166  Mo.  197,  65  S.  W.  303,  where  the  re- 
ceiver of  a  bank  sued  the  maker  of  accom- 
modation notes  to  the  bank,  the  court,  in 
affirming  judgment  for  the  defendant,  said: 
**Ab  the  defense  would  have  been  good  if  no 
receiver  had  been  appointed,  and  the  suit 
on  the  notes  had  been  brought  by  the  bank, 
BO  it  must  be  held  to  be  good  against  the 
action  of  the  receiver.  The  fact  that  the 
effect  of  giving  these  notes  was  to  swell  the 
apparent  assets  of  the  bank,  and  that  such 
was  the  purpose  of  giving  tliem,  and  that 
thereby  the  bank  examiner,  creditors,  and 
stockholders  of  the  bank  may  have  been  de- 
ceived as  to  its  condition,  in  no  way 
changes  the  relation  or  rights  of  the  par- 
ties. Accommodation  paper  is  simply  a 
loan  or  credit  by  the  person  making  it,  to 
the  person  to  whom  it  is  given,  and  its 
necessary  effect  is  to  swell  the  apparent  as- 
sets of  the  latter,  to  the.  eyes  of  anyone 
to  whom  it  is  exhibited;  but  unless  it  is 
negotiated,  such  person  can  acquire  no 
right  of  action  thereon  by  reason  of  the 
fact,  nor  does  it  supply  a  consideration 
for  the  paper."  It  appeared  in  evidence 
that  the  bank  had  agreed  to  give  the  maker 
of  the  notes  a  statement  that  some  or  all 
of  them  were  accommodation  paper,  but 
whether  such  statement  was  given  or  was 
offered   in  evidence  is  not  clear. 

In  Clay  County  Bank  v.  Keith,  85  Mo. 
App.  409,  the  directors  of  a  bank,  in  order 
to  conceal  from  the  bank  examiner  its  im- 
pairment of  assets,  made  a  joint  note  to 
the  bank;  the  secretary  of  state  having 
objected  and  instructed  them  to  assess  the 
stockholders,  they  told  him  that  they  had 
paid  the  note,  which  was  not  true,  the 
note  being  taken  up  and  divided  into  pro- 
portional notes  of  the  separate  directors 
upon  the  understanding  that  they  were 
not  to  be  paid;  and  these  notes  were  after- 
wards canceled  and  delivered  to  the  mak- 
ers. In  holding  that  the  bank  could  not 
recover  on  one  of  these  notes,  the  court 
said:  "The  notes  were  executed  for  the 
purpose  of  evading  the  law  and  of  deceiving 
the  secretary  of  state,  though  at  the  time 
the  directors  did  not  so  tmderstand  it,  and 
sapposed  it  was  a  valid  and  proper  pro- 
34  L.R.A.(N.S.) 


ceeding.  The  result,  however,  is  the  same, 
and  there  can  be  no  recovery  on  them.  A 
note  (not  in  the  hands  of  an  innocent  pur- 
chaser) executed  to  defraud  creditors  is  in- 
valid, though  the  maker  participates  in 
the  fraud."  The  court  considered  that 
any  agreement  by  the  cashier  that  the 
notes  were  not  to  be  paid  was  immaterial, 
and  that  a  contrary  agreement  would  have 
been   equally  so. 

There  is  an  obiter  suggestion  on  the  otli- 
cr  side  of  the  question  in  Third  Nat.  Bank 
V.  Reichert,  101  Mo.  App.  242,  73  S.  W. 
893,  where  the  action  was  brought  by  the 
purchaser  of  the  note,  and  it  was  claimed 
by  the  defendant  that  it  was  agreed  that 
the  note  should  not  be  paid  unless  the  prof- 
its of  a  certain  corporation  should  be  suf- 
ficient to  pay  it;  while  there  was  some  dis- 
pute as  to  whether  the  purchase  had  not 
occurred  after  maturity,  this  was  immrf- 
terial,  as  it  was  held  that  there  was  a  con- 
sideration for  the  note.  The  court  said: 
"According  to  the  testimony  relied  on  by 
the  appellant,  he  executed  the  note  in  ques- 
tion for  the  distinct  purpose  of  imposing 
on  any  national  bank  examiner  who  might 
investigate  the  condition  of  the  Chemical 
Bank.  Such  examinations  are  made  for  the 
good  of  stockholders  and  the  public  gener- 
ally. They  are  the  means  prescribed  by 
law  to  keep  national  banks  in  sound  con- 
dition, prevent  losses  by  improvident  or 
dishonest  managers  to  stockholders  and  cus- 
tomers, maintain  public  confidence  in  tho«e 
institutions  and  a  stable  condition  of  the 
country's  finances.  It  is  a  serious  ques- 
tion whether  appellant  is  not  estopped  to 
interpose  the  derense  of  lack  of  considera- 
tion for  a  note  given  in  the  circumstances 
and  for  the  purpose  he  says  he  gave  this 


*> 


one. 

A  recovery  may  be  had  by  the  bank  itself 
where  there  was  an  unsettled  question  of 
liability  to  the  bank  on  the  part  of  the 
person  giving  the  paper.  Thus,  where  the 
president  and  cashier  of  a  bank,  in  order 
to  conceal  from  the  board  of  directors  and 
other  parties  that  there  had  been  a  largo 
theft  of  money  from  the  bank,  and  so  pre- 
vent a  run  upon  it,  gave  their  promissory 
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maintain  an  action  which  the  corporation 
itself  could  not.  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  560,  39  L.R.A.  725, 
63  Am.  St.  Rep.  302,  49  N.  E.  592;  5 
Thomp.  Corp.  §  4945.  What  was  it  that 
this  appellant  did?  The  only  inference  to 
be  drawn  from  his  affidavit  of  defense  is 
that,  in  executing  and  delivering  his  note 
to  the  bank,  he  helped  along  a  trick  to 
make  it  appear  to  the  bank  examiner,  and, 
for  that  matter  to  the  creditors  of  the 
bank,  that  it  had  a  valuable  note,  when, 
in  fact,  it  had  not.  In  Pauly  v.  O'Brien 
(C.  C.)  69  Fed.  460,  the  defendant,  in  sub- 
stituting his  own  note,  at  the  instance  of 
the  bank,  for  one  which  it  held  against  a 
maker  named  Naylor,  did  substantially 
what  was  done  by  this  appellant,  and,  in 
holding  that  the  defense  of  want  of  consid- 
eration was  unavailing,  it  was  properly 
said:  ''When  parties  employ  legal  instru- 
ments of  an  obligatory  character  for  fraud- 
ulent and  deceitful  purposes,  it  is  sound 
reason,  as  well  as  pure  justice,  to  leave 
him  bound  who  has  boimd  himself.  It  will 
never  do  for  the  courts  to  hold  that  the  of- 
ficers of  a  bank,  by  the  connivance  of  a  | 
third  party,  can  give  to  it  the  eemblance 
of  solidity  and  security,  and,  when  its  in- 
solvency is  disclosed,  that  the  third  party 
can  escape  the  consequences  of  his  fraud- 
ulent act.  Undoubtedly,  the  transaction  in 
question  originated  with  the  officers  of  the 
bank,  but  to  it  the  defendant  became  a 
willing  party.  .  .  .  So  far  as  appears, 
Naylor  was  a  total  stranger  to  him.  Why 
^hould  he  execute  his  note  to  take  up  the 
note  of  Naylor?  What  moved  him  to  do 
it,  except  to  enable  the  officers  of  the  bank 
to  supplant  the  overdue  note  of  Naylor 
with  a  live  note,  which  he  now  insists 
was  without  consideration  and  purely  vol- 
untary, but  which  enabled  the  bank  officers 
to  make  a  deceptive,  and  therefore  fraud- 
ulent, showing  of  assets?  Obviously,  noth- 
ing." So  this  appellant  was  a  party  to  a 
scheme  of  the  officers  of  the  bank,  to  en- 
able them  to  make  a  deceptive  and  fraud- 


ulent showing  of  assets,  and  as  the  fraud 
was  perpetrated  upon  the  creditors,  now 
represented  by  the  bank's  receiver,  he  can 
maintain  an  action  on  the  note  for  their 
benefit. 

In  holding  that  the  appellant's  affidavit 
was  insufficient,  the  court  below  relied 
upon  State  Bank  v.  Kirk,  216  Pa.  452,  65 
Atl.  932,  and  People's  Bank  v.  Stroud,  223 
Pa.  33,  72  Atl.  341,  and  under  those  cases 
judgment  for  the  plaintiff  could  not  have 
been  withheld.  In  each  of  them  we  held 
that  the  appellee,  as  receiver  of  an  in- 
solvent state  bank,  represented  not  only  it, 
but  itf  creditors,  and  counsel  for  the  ap- 
pellant have  failed  to  convince  us  that  the 
same  rule  does  not  apply  to  a  receiver  of 
a  national  bank  appointed  by  the  Comptrol- 
ler of  the  Currency.  Nor  have  we  been 
persuaded  that  only  directors  or  trustees 
of  a  corporation,  who  have  given  notes  for 
the  purpose  of  increasing  its  assets  or  re- 
storing its  capital,  should  not  be  allowed 
to  set  up  want  of  consideration  in  an  ac- 
tion on  the  obligations  by  a  receiver.  In 
People's  Bank  v.  Stroud,  the  obligors  on 
the  note  were  neither  directors  nor  trus- 
tees. True  they  were  sureties  upon  the 
cashier's  bond,  but  the  decision  against 
them  rested,  after  all,  upon  the  underlying 
principle  that  one  who  voluntarily  gives 
his  obligation  to  a  bank  for  the  purpose 
of  taking  up  another  obligation,  and  of 
being  exhibited  as  one  of  its  assets  to  a  su- 
pervising officer  of  the  government  having 
supervision  and  control  of  its  affairs,  is 
estopped  to  deny  want  of  consideration  up- 
on the  insolvency  of  the  bank,  when  .a  re- 
ceiver brings  an  action  upon  the  note  for 
the  benefit  of  the  creditors  of  the  institu- 
tion. Neither  the  law  nor  good  conscience 
can  sanction  the  contention  of  the  defend- 
ant that  he  ought  to  be  permitted  to  take 
advantage  of  the  fraudulent  agreement  be- 
tween him  and  the  bank,  to  which  its  cred- 
itors were  not  parties  and  for  whom  ihtt 
receiver  sues. 

Judgment  affirmed. 


notes  to  make  up  a  part  of  the  deficiency, 
there  being  some  question  as  to  whether 
the  cashier  was  not  liable  for  negligence  in 
the  loss,  it  was  held  that  the  bank  was  en- 
titled to  recover  upon  the  cashier's  note, 
although  it  appeared  in  evidence  that  it 
was  the  idea  of  the  cashier  and  president 
that  they  would  eventually  be  made  good 
for  what  they  had  done,  either  when  the 
money  was  recovered  from  the  thieves  or 
otherwise,  by  asking  the  board  of  directors 
to  arrange  in  some  way  for  it.  Utah  Nat. 
Bank  v.  Nelson,  —  Utah  —,111  Pac.  907. 
While  not  strictly  within  the  scope  of 
this  note,  reference  may  be  here  made  to 
Mead  t.  National  Bank,  89  Hun,  102,  34 
U  L.RJL(N.S.) 


N.  Y.  Supp.  1054,  where  it  was  claimed  hy 
a  depositor  in  a  bank  that  he  was  not  lia- 
ble on  his  notes  discounted  by  the  bank  nor 
on  certain  checks  and  orders  signed  by  him, 
on  the  ground  that  these  notes,  etc.,  were 
made  by  him  at  the  request  ef  the  cashier 
and  teller  of  the  bank,  in  order  that 
they  might  speculate  in  stocks  in  his  name, 
they  assuring  him  that  he  was  not  to  be 
charged  with  the  notes,  nor  to  be  credited 
with  sales  of  stock,  and  that  the  bank 
was  to  take  care  of  the  notes;  and  it  was 
held  that  this  was  no  defense  against  the 
notes  in  the  hands  of  the  bank. 

B.  B.  B« 
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HEDLIN   MILUNG   COMPANY,   Plflf.    iii 

Err., 

V. 

&  M.  BOUTWELL. 

(—  Tex.  — ,  133  S.  W.  1042.) 

Master  —  initiating  employees  —  lia- 
bility for  injury. 

Tbat  the  officers  of  a  corporation  have 
knowledge  of  a  custom  on  the  part  of  em- 
ployeea  to  "initiate"  new .  employees  into 
the  service  by  a  process  involving  a  person- 
al assault  upon  them,  and  even  acquiesced 
and  took  part  in  it,  does  not  render  the 
eorporation  liahle  for  injuries  inflicted  upon 
an  employee  during  an  attempt  to  initiate 
him. 

(February  8,  1911.) 


ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  affirming  a 
judgment  of  the  District  Court  for  Hunt 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  inflicted  upon  him  by  the  servants 
of  defendant  while  attempting  to  initiate 
him  into  its  service.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  T.  Jones  for  plaintiff  in  error. 

Messrs.  J.  P.  Yates  and  H.  li.  Carpen- 
ter for  defendant  in  error. 

Williams,  J.,  delivered  the  opinion  of  the 

QOVTl: 

This  writ  of  error  is  prosecuted  from 
the  judgment  of  the  court  of  civil  appeals 
affirming  that  of  the  district  court  in  favor 
of  defendant  in   error    (plaintiff)    against 


2rofe  — XiaMKti^  of  master  far  injuries 
in/Hete^  upon  €tn  employee  maltoious- 
ly  or  in  sport  by  otiier  employees. 

As  to  failure  of  master  to  prevent  prac- 
tice by  employees  not  in  the  performance 
of  any  duty  owed  to  him,  as  ground  of  lia- 
bility, see  Hogle  T.  H.  H.  Franklin  Mfg. 
Co.  32  IiJLA.(N.S.)    1038,  and  note. 

As  to  liability  of  master  for  injury  from 
the  sportive  manner  in  which  ,  a  servant 
performs  an  act  done  in  the  discharge  of 
his  duty,  see  note  to  Soderlund  v.  Chicago, 
M.  k  St.  P.  R.  Co.  13  L.RJ^.(N.S.)  1193. 

As  to  responsibility  of  one  hiring  convict 
labor  for  a£ts  of  laborer,  see  St.  Louis,  I. 
M.  &  S.  R.  Co.  ▼.  Boyle,  12  L.R.A.(N.S.) 
317,  and  note. 

And  upon  the  question  whether  an  as- 
sault growing  out  of  a  quarrel  commenced 
while  employee  is  acting  within  the  scope 
of  his  employment  may  be  regarded  as  a 
personal  act  of  employee  for  which  employer 
H  not  liable,  see  New  Ellerslie  Fishing 
Hub  ▼.  Stewart,  9  L.R.A.(N.S.)  475,  and 
note. 

Coder  the  well-settled  principle  that  a 
master  is  not  liable  for  the  unauthorized 
torts  of  his  servants  committed  outside  the 
scope  of  their  employment,  it  seems  clear 
that  a  master  should  not  be  held  liable 
for  injuries  inflicted  upon  an  employee 
maliciously  or  in  sport  by  other  employees 
not  actinff  in  the  performance  of  any  duty 
owed  to  the  master,  unless  the  acts  causing 
the  injnry  were  authorized  by  the  master, 
or  such  facts  are  shown  in  connection  with 
the  injury  as  amount  to  a  violation  by  the 
master  of  some  absolute  duty  owed  to  the 
injured  senrtbit,  such  as  negligence  on  the 
put  of  the  master  in  employing  servants 
io  maliciously  or  mischievously  disposed 
that  be  might  have  foreseen  that  they  were 
likely  to  inflict  upon  a  fellow  servant  in- 
juries of  the  kind  in  question. 

In  Galveston,  H.  &  S.  A.  R.  Co.  ▼.  Currie, 
100  Tex.  136,  10  L.R.A.(N.S.)  367,  96  S.  W. 
1073,  where  one  of  the  defendant's  engine 
despatchers  in  charge  of  a  roundhouse  where 
34  L.R.A.(N.S.) 


compressed  air  was  used  for  certain  pur- 
poses had  turned  a  stream  of  the  escaping 
air  against  a  fellow  servant  in  sport,  caus- 
ing injuries  from  which  he  died,  it  was 
held  merely  that  such  act  was  not  within 
the  scope  of  the  despatcher's  employment, 
so  as  to  render  the  company  liable  for  the 
result,  even  though  the  air  was  regarded  as 
a  dangerous  agency  which  it  was  the  duty  ot 
the  master,  through  the  servant  to  whose 
care  it  had  been  committed,  to  |^ard. 

As  to  liability  of  master  for  injury  done 
by  servant  to  a  fellow  servant  in  the  use  of 
a  dangerous  agency  placed  in  his  custody, 
see  subdivision  of  note  to  Galveston,  H.  &  S. 
A.  R.  Co.  ▼.  Currie,  in  10  L.R.A.(N.S.)  at 
page  371. 

While  no  other  case  seems  to  have  arisen 
involving  the  precise  question  presented  in 
Meolin  Mill.  Co.  v.  Boutwell,  the  de- 
cision therein  seems  to  be  correct  on  prin- 
ciple, although,  as  indicated  in  the  opin- 
ion, the  defendant  in  the  lower  courts  wao 
held  liable  on  the  ground  that  it  had  au- 
thorized an  assault  on  the  plaintiff  by  rea- 
son of  the  knowledge  of  its  officers  of,  and 
their  acquiescence  and  even  participation 
in,  a  long-standing  custom  of  its  employees 
of  "initiating"  new  employees  into  the  serv- 
ice in  the  manner  attempted  in  this  ease; 
and  in  view  of  the  line  of  reasoning  of  the 
supreme  court,  turning  upon  the  lack  of 
authority  of  officers  of  a  corporation  to 
bind  it  by  their  individual  acts  outside  the 
scope  of  their  duties  as  officers,  it  seems,  at 
least,  possible,  that  the  reasoning  of  the 
lower  courts  might  be  followed  in  case  a 
natural  person,  as  master,  knew  of,  and 
acquiesced  in,  such  a  custom  among  his 
employees,  involving  a  personal  assault  up- 
on new  employees. 

Assault. 

In  cases  of  simple  assault  by  one  servant 
upon  another,  it  has  been  held  that  a  min- 
ing company  is  not  liable  for  an  assault 
by  its  general  superintendent  upon' one  of 
its  drivers  of  cars  in  a  mine,  while  the  form- 
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plaintiff  in  error  (defendant),  for  damages 
for  a  personal  injury  inflicted  on  the  plain- 
tiff, a  new  employee  of  the  defendant,  by 
its  other  employees  while  attempting,  in 
sport,  to  lay  him  across  a  barrel  for  the 
purpose  of  paddling  him,  a  process  which 
they  called  the  "initiation"  into  the  serv- 
ice. The  defendant  is  a  milling  corpora- 
tion, and,  at  the  time  in  question  and  for 
years  before,  had  a  president,  general  man- 
ager, foremen,  and  other  employees  and 
servants.  The  custom  of  "initiating"  all 
new  officers  and  employees,  from  the  presi- 
dent to  the  lowest,  in  the  manner  indicat- 
ed, which  had  commenced  several  years 
before  plaintiff*8  entrance  into  the  service, 
seems  to  have  been  observed  with  refer- 
ence to  all  with  perfect  impartiality;  and 
it  is,  perhaps,  needless  to  add  that  they 
all  knew  of  it.  About  a  week  after  plain- 
tiff's employment,  several  of  the  employ- 
ees, including  one  of  the  foremen,  attempted 
to  subject  him  to  the  process,  and  a  struggle 
followed  in  which  he  received  the  injuries 
of  which  he  complains. 

These  seem  to  us  to  be  all  of  the  facts 
to  be  taken  into  consideration  in  reaching 
a  decision,  and  we  can  discover  in  them  no 
basis  for  legal  liability  on  the  part  of  the 
defendant.  The  defendant  was  held  re- 
sponsible for  the  assault  committed  by  per- 
sons in  its  service,  because  the  practice  had 
been  pursued  with  t^^ie  knowledge  and  ac- 
quiescence of  those  who  were  its  officers 
and  managers,  which  fact  was  held  to  jus^ 
tify  the  finding  that  defendant  had  au- 
thorized the  assault.     But  what,  we  may 


ask,  as  such  officers  and  managers,  had  they 
to  do  with  the  custom?  It  was  a  practice 
of  the  men  who  happened  to  be  officers  or 
employees  of  the  corporation,  in  an  affair 
of  their  own,  and  not  in  or  about  any  busi- 
ness of  that  corporation.  Officers  as  well 
as  employees  were  engaged  in  it  as  individ- 
uals, and  not  as  representatives  of  the  com- 
pany. Their  knowledge  of  and  acquiescence 
in  it  was  simply  that  of  men  concerning 
the  conduct  of  persons  pursuing  exclusively 
their  personal  ends.  About  a  matter  of 
that  kind  they  were  wholly  without  au- 
thority to  act  for  or  bind  their  principal. 
It  is  in  the  assumption  that  the  conduct  of 
the  officers  with  reference  to  such  a  matter 
is  to  be  treated  as  that  of  the  corporation 
the  fallacy  lies.  Such  a  proposition  is 
true  only  when  the  officer  acts  or  fails  to 
act  in  some  business  of  the  corporation, 
the  conduct  of  which  lies  within  the  scope 
of  his  authority,  and  in  which  he  is  em- 
ployed to  represent  it.  That  a  corporation 
may  expressly  or  impliedly  authorize  the 
commission  of  assaults  and  be  made  liable 
for  those  committed  by  its  agents  which 
it  so  authorizes  is  imdoubtedly"  true ;  but 
it  does  not  authorize  its  employees  to 
commit  assaults  merely  by  employing  and 
failing  to  restrain  them.  The  assault,  un- 
less expressly  authorized,  must  come  with- 
in the  scope  of  that  which  the  servant 
is  employed  to  do.  Nor  does  it,  by  the 
mere  selection  of  officers,  empower  them  to 
make  it  responsible  for  their  action  or  non- 
action in  or  about  matters  entirely  out- 
side the  sphere  of  its  business.    In  such  af- 


er  was  riding  on  the  latter 's  car,  where  the 
superintendent  had  nothing  in  the  line  of  his 
duties  to  do  with  the  drivers  in  the  mines, 
and  the  assault  was  simply  his  personal  act. 
Palos  Coal  &  Coke  Co  v.  Benson,  145  Ala. 
664,  39  So.  727. 

And  a  railroad  company  is  not  liable  for 
an  assault  by  a  physician  and  surgeon  em- 
ployed by  it  to  superintend  the  care  of 
sick  and  injured  persons,  upon  another 
servant  under  the  direction  and  subject  to 
the  orders  of  the  first,  while  both  are  in 
the  performance  of  their  several  duties  at 
a  hospital,  in  the  absence  of  any  showing 
that  the  company  owed  to  the  plaintiff 
some  duty  which  its  physician  violated  in 
the  acts  alleged,  or  that  it  expressly  or 
impliedly  authorized  the  wrong  complained 
of,  or  any  showing  how  such  wrong  could  be 
committed  in  the  course  of  the  physician's 
employment  or  in  the  furtherance  of  the 
master's  business.  Campbell  v.  Northern  P. 
R.  Co.  61  Minn.  488,  63  N.  W.  768. 

So,  a  steamboat  is  not  liable  in  a  pro- 
ceeding in  rem  under  a  state  statute  giving 
merely  a  cumulative  remedy  for  the  re- 
covery of  claims  against  the  owners  them- 
selves, for  an  assault  by  its  mate  upon  a 
boat  hand  while  the  boat  is  lying  at  a 
34  L.R.A.(N.S.) 


landing,  which  assault  is  in  no  way  con- 
nected with  the  business  of  the  boat,  and 
is  not  in  any  way  authorized  by  the  owners, 
who  are  not  present  at  the  time  and  do  not 
in  any  way  participate  in  the -wrong.  The 
Messenger  v.  Pressler,  13  Ohio  St.  255. 

But  the  master  of  a  ship  is  liable  for  an 
unmerited  and  unlawful  assault  by  his 
chief  mate  upon  one  of  his  seamen,  com- 
mitted in  his  presence,  at  his  instigation, 
and  with  his  approval.  Burrmeister  v.  Sev- 
er, 2  Haw.  265. 

And  in  Missouri,  K.  &  T.  R.  Co.  ▼.  Day, 
—  Tex.  — ,  post.  111,  136  S.  W.  435,  the 
defendant  company  was  held  liable  for  inju- 
ries to  plaintiff,  one  of  its  employees,  caused 
by  an  assault  upon  him  by  another  em- 
ployee, a  dangerous,  desperate,  and  drunk- 
en man,  whose  reputation  was  such  that  the 
company  might  reasonably  have  foreseen 
that  he  was  likely  to  make  such  an  assault. 

As  to  liability  of  master  for  assaults  by 
servants,  generally,  see  note  to  DavIs  v. 
Houghtelin,  14  L.R.A.  737. 

As  to  liability  of  master  for  assault  by 
superior  on  inferior  servant  in  the  way  of 
discipline,  see  note  to  Roberts  v.  Southern 
R.  Co.  8  L.RA.(N.S.)  798.  A.  a  W. 
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fain  the  officers  and  employees  do  not  act 
or  aoquieace  as  representatives,  but  as  free 
agents,  responsible  for  their  own  conduct. 
We  believe  that  the  full  law  of  this  case  is 
contained  in  the  following  passage  from 
Labatt's  Master  k  Servant,  vol.  2,  §  537: 
"Whatever  difference  of  opinion  there  may 
be  as  to  the  character  of  the  relation! 
which  must  be  shown  to  exist  between  the 
delinquent  and  the  injured  employees^  in 
order  to  affect  the  master  with  liability, 
it  is  universally  agreed  that  the  general 
rules  of  the  law  of  agency  are  controlling 
in  all  cases  to  this  extent:  That,  on  the 
one  hand,  if  the  act  was  within  the  scope 
of  such  employee's  authority,  the  master 
cannot  escape  liaAlity  on  the  ground  that 
it  was  done  in  direct  violation  of  his  or- 
ders, and  that,  on  the  other  hand,  there 
can  be  no  recovery,  where  the  act  or  order 
which  caused  the  injury  was  entirely  out- 
side the  scope  of  the  authority  of  the  delin- 
quent on  ploy  ee.  If  the  act  or  order  had 
no  reference  to  the  master's  concerns,  there 
is,  of  course,  no  liability  on  the  master's 
part.  But,  even  if  this  point  is  determined 
in  the  plaintiff's  favor,  he  must  still  fail, 
unless  he  can  show  that  the  superior  serv- 
ant had  authority,  either  express  or  im- 
plied from  the  nature  of  his  functions  and 
the  r^^lar  course  of  the  business,  to  do 
the  act  or  give  the  order  alleged  to  be  neg- 
ligent. The  ultimate  and  essential  ques- 
tion is  whether  the  vice  principal  had  os- 
tensible authority  to  give  the  orders  which 
led  to  the  injury.  Hence,  if  a  represen- 
tative capacity  is  bestowed  upon  a  superior 
servant  by  general  directions  to  obey  his 
orders,  that  capacity  continues,  so  far  as 
the  subordinate  receiving  those  directions 
is  concerned,  until  he  is  actually  informed 
that  the  authority  so  given  has  been  with- 
drawn or  restricted.  But  in  cases  of  this 
class  it  is  held  that  the  mere  belief  of  the 
injured  servant  that  he  had  been  directed 
to  obey  the  orders  of  the  delinquent  will 
not  be  sufficient  to  fasten  responsibility  on 
the  employer,  if,  as  a  matter  of  fact,  no 
such  directions  had  ever  been  given.  In 
most  kinds  of  business,  authority  to  com- 
mit acts  of  personal  violence  amounting  to 
a  battery  cannot  be  inferred,  for  this  rea- 
son, if  for  no  other,  that  larger  powers  can- 
not be  imputed  to  an  agent  than  the  prin- 
cipal himself  possesses.  A  master,  there- 
fore, cannot  ordinarily  be  held  liable  for 
the  act  of  a  supervising  employee  in  beat- 
ing a  subordinate,  even  though  it  was  for 
the  purpose  of  furthering  the  master's 
business  by  compelling  him  to  work." 

An  employer  may  become  liable  for  negli- 
gently exposing  a  servant  to  a  hidden  dan- 
ger, known  to  the  master  and  unknown  to 
the  servant,  which  is  to  be  incurred  by  the 
34  LJUL(N.8.) 


latter  in  doing  the  work  which  he  ia  em- 
ployed to  do,  although  it  arise  from  the 
conduct  of  strangers;  but  no  such  case  is 
either  alleged  or  proved.  1  Labatt,  Mast. 
&  S.  §  129,  and  cases  cited.  It  is  not  the 
legal  duty  of  the  master  to  protect  the 
servant  from  unlawful  assaults  by  stran- 
gers, and  another  servant  committing  such 
an  assault  not  in  the  scope  of  his  employ- 
ment must  be  regarded  as  a  stranger. 
Questions  somewhat  like  those  here  in- 
volved are  discussed  in  Lewis  v.  Taylor 
Coal  Co.  112  Ky.  845,  67  L.R.A.  447,  66 
S.  W.  1045;  Kelly  v.  Shelby  R.  Co.  16  Ky. 
L.  Rep.  311,  22  S.  W.  445. 

No  liability  of  the  defendant  having  been 
shown,  it  is  proper,  in  reversing  the  judg- 
ment, to  render  final  judgment  for  defend- 
ant. 

Brown,  Ch.  J.,  disqualified  and  not  sit- 
ting. 
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MISSOURI,    KANSAS,    &   TEXAS    RAIL- 
WAY COMPANY  OF  TEXAS,  Appt., 

▼. 
L.  F.  DAY. 

(—  Tex.  — ,  136  S.  W.  436.) 

Evidence  ^   incompetent   employee  ^ 
knowledge  of  master  —  snfflciency. 

1.  The  issue  of  the  unfitness  of  an  employ- 
ee should  be  submitted  to  the  jury  where  the 
evidence  shows  that  he  had  a  bad  reputa- 
tion among  his  coemployees  for  the  whole 
time  of  his  employment,  although  such  time 
may  have  been  short,  and  that  the  boss 
charged  with  the  duty  of  employing  and  dis- 
charging him  was  almost  constantly  asso- 
ciated with  the  men. 

Master  —  assanlt  on  servant  by  fellow 
—  liability. 

I  2.  One  who  retains  in  his  employment  a 
dangerous,  desperate,  and  drunken  employee 
whose  reputation  is  such  that  the  master 
might  foresee  that  he  was  likely  to  make 
an  assault  on  other  employees,  is  liable  for 
injury  to  an  employee  caused  by  such  an  as- 
sault. 

Same  ^  assistant  foreman  —  vice  prin- 
cipal —  statutory  liability. 

3.  An  assistant  foreman  who  is  expected 
to  lead  in  the  work,  and,  in  the  absence  of 

Note.  ^  As  to  liability, of  master  for  inju- 
ries infiicted  upon  an  employee  maliciously 
or  in  sport  by  other  employees,  see  note  to 
Medlin  Mill.  Co.  v.  Boutwell,  ante,  109. 

As  to  liability  of  master  for  assaults  by 
servants,  generally,  see  notes  to  Davis  v. 
Houghtelin,  14  L.R.A.  737. 

As  to  liability  of  master  for  assault  by 
superior  on  inferior  servant  in  the  way  of 
discipline,  see  note  to  Roberts  v.  Southern 
IR.  Co.  8  L.R.A.(N.S.)  798. 
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the  foreman,  tell  the  men  what  they  are  to 
do  in  carrying  out  instructions  given  him 
by  the  foreman,  but  who  has  no  authority 
to  employ  or  discharge  men,  does  not  charge 
the  employer  with  liability  for  his  acts  to 
other  employees,  under  a  statute  providing 
that  persons  intrusted  with  the  authority 
'of  superintendence,  control,  or  command  of 
other  servants,  or  authorized  to  direct  them 
in  the  performance  of  their  duties,  are  vice 
principals. 

(April  19,  1911.) 

(CERTIFICATION  by  the  Court  of  Civil 
J  Appeals  for  the  Fifth  Supreme  Judicial 
District  of  questions  arising  upon  appeal 
by  defendant  from  a  judgment  of  the  Dis- 
trict Court  for  Ellis  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Questions  answered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coke,  Miller,  &  Coke  and  O.  C. 
Grooe,  for  appellant: 

The  assault  by  defendant's  servant  was 
a  crime,  and  was  his  individual  and  person- 
al act,  and  was  not  within  the  scope,  ap- 
parent or  real,  of  any  authority  from  the 
common  master  or  in  furtherance  of  the 
master's  business. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Reed,  80  Tex. 
362,  26  Am.  St.  Rep.  749,  15  S.  W.  1105; 
Qalveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100 
Tex.  136,  10  L.R.A.(N.S.)  367,  96  S.  W. 
1073. 

Messrs.  A.  D.  Thompson,  G.  B.  Mead, 
and  Farrar,  McRae,  &  Kemble  for  ap- 
pellee. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

The  certificate  from  the  court  of  civil 
appeals,  which  presents  the  questions  to 
which  an  answer  is  invited,  is  quite 
lengthy,'  but  cannot,  in  justice  to  the  case, 
be  condensed  by  us.    It  is  as  follows: 

"Appellee  sued  the  appellant,  railway 
company,  to  recover  damages  for  personal 
injuries  inflicted  upon  him  about  the  6th 
of  August,  1907,  by  one  Jim  Milam,  a  serv- 
ant of  appellant.  Both  Milam  and  Day 
were  members  of  the  bridge  gang,  and  it 
was  alleged  that  Milam  was  assistant  fore- 
man and  in  authority  over  Day.  A  re- 
covery was  sought  upon  the  ground  that 
the  railway  company  was  negligent  in  em- 
ploying Milam  and  retaining  him  in  its 
service.  A  trial  resulted  in  a  judgment 
against  the  railway  company  in  favor  of 
Day,  and  the  case  is  now  pending  before 
us  on  appeal. 

"It  was  shown  by  practically  uncontro- 
verted  evidence  that  in  August,  1907,  ap- 
pellee, the  witnesses  Harrison,  Bush,  Tur- 
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ner,  Diffie,  and  Brown,  with  one  Jim  Milam 
and  other  parties,  under  the  witness  Irby 
as  foreman,  constituted  a  bridge  and  build- 
ing gang  in  the  services  of  appellant.  Jim 
Milam  was  'straw  boss,'  or  'scratch  boss/ 
or  assistant  foreman.  In  the  absence  of 
the  foreman,  he  had  supervision  over  and 
directed  the  gang.  The  foreman  when  pres- 
ent controlled  the  gang,*  but  Milam  was  ex- 
pected to  lead  in  the  work,  and  the  fore- 
man would  tell  him  what  he  wanted  done, 
and  he  (Milam)  would  tell  the  men,  and  to 
this  extent  they  were  under  him,  even  when 
the  foreman  Irby  was  present.  Milam  had 
no  authority  to  employ  or  discharge  hands. 
The  only  authority  he  had  in  that  regard, 
even  in  the  absence  of  Irby,  was  to  report 
men  who  did  not  do  to  suit  him,  and  Irby 
discharged  or  not  as  he  saw  fit.  On  Au- 
gust 6,  1907,  the  gang  was  at  work  at 
Circleville,  in  Williamson  county,  in  load- 
ing on  the  cars  the  material  of  a  water 
tank  that  had  been  torn  down.  Irby,  the 
foreman,  was  with  the  gang.  While  en- 
gaged in  this  work,  Milam  made  an  as- 
sault on  Day  with  a  knife,  inflicting  on 
him  serious  wounds. 

"Concerning  this  assault  and  the  circum- 
stances attending  it,  the  evidence  is,  iu 
substance,  as  testified  by  appellee,  vizr. 
'At  the  time  of  this  injury,  I  could  not 
state  positively  just  how  much  of  this 
tank  had  been  loaded,  but  we  were  attempt- 
ing to  load  the  hoops — that  is,  Mr.  Irby 
gave  an  order  to  the  boys  to  see  if  they 
could  not  get  the  hoops ;  but  we  found  there 
was  more  material  on  them,  and  Jim  Mi- 
lam kept  calling  out  to  us  to  load  tlie 
hoops:  "By  God,  come  on."  Mr.  Irby 
had  given  us  another  order,  biit  Jim  kept 
calling  on  us  to  load  the  hoops.  The 
hoops  held  the  tank  together,  but  the  oth- 
er parts  of  the  tank  were  wooden.  .  .  . 
Tlie  best  of  my  recollection  is,  Milam  said, 
"Come  on,  go  to  the  cars,"  or  "Come  on." 
We  were  confused  by  the  orders.  Mr. 
Irby  had  told  us  to  do  one  thing,  and  Mr. 
Milam  was  telling  us  to  let  them  go.  .  .  . 
We  were  hesitating  on  account  of  conflict^ 
ing  orders,  and  we  were  making  different 
remarks.  I  just  says,  "We  will  have  to  get 
somebody  to  tell  us  what  to  do,"  and  I 
looked  up  and  saw  him  (Jim  Milam)  run- 
ning through  the  crowd  with  a  knife,  and 
he  says,  "I  have  stood  enough,"  "I  have 
taken  enough,"  or  something  like  that  I 
did  not  know  who  he  was  after,  but  I  knew 
in  a  few  minutes;  he  ran  upon  me,  cutting 
and  slashing.' 

"There  was  evidence  tending  to  show  pre- 
vious bad  feeling  betwen  Milam  and  Day. 
Milam  ran  away  immediately  after  the  dif- 
ficulty, and  there  was  evidence  tending  to 
show  that  he  afterward  committed  suicide. 
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'Tbe  eiridence  on  the  issue  of  negligence 
of  tbe  company  in  the  employment  and  re- 
tention of  Milam  in  its  service,  and  as  to 
Milam's  character,  is,  in  substance,  as  tes- 
tified by  the  witnesses  as  follows:  Appel- 
lee testified:  'I  became  a  member  of  Mr. 
Irfoy's  bridge  gang  about  the  1st  of  July, 
1907,  and  continued  to  be  a  member  of  the 
gang  until  the  6th  of  August  following. 
Mr.  Milam  was  a  member  of  the  gang  all 
that  time,  but  he  was  hurt  and  out  part  of 
the  time.  Mr.  Milam  was  quick-tempered 
and  quarrelsome;  unpleasant.  This  was 
not  the  case  the  whole  time  I  was  with 
him.  Some  time  he  would  get  quarrelsome, 
and  some  time  he  was  a  very  pleasant  man. 
At  times  he  was  tyxannical  with  the  men 
employed  under  him.  At  times  he  was  an 
unpleasant  man.  Milam  drank  intoxicants. 
He  had  been  drunk.  I  had  seen  him  drink- 
ing. When  he  would  pass  through  a  wet 
town,  be  would  usually  get  a  bottle  of 
whisky,  and  I  remember  one  time  he  ran 
the  oook  off;  said  the  cook  had  stolen  a 
bottle  of  whisky  off  of  the  ice.  I  did  not 
see  Milam  what  you  would  call  drunk.  The 
eook  left  the  outfit.  Our  understanding 
was  because  he  bawled  him  out  about  the 
whisky.  I  knew  that  Milam  was  a  drink- 
ing man.  Some  of  the  time  he  was  all 
righty  and  some  of  the  time  he  was  rough; 
he  was  rough,  and  some  of  the  time  he 
drank.  Milam  was  unpleasant,  and  some 
of  the  time  we  might  not  be  on  the  very 
best  terms,  but  they  had  hauled  me  out 
of  Ft.  Worth,  and  I  had  to  stay  there. 
Some  of  the  time  we  were  not  on  the  best 
of  terms.  I  remember  the  night  before 
the  cutting  he.  was  sick,  and  I  gave  him 
«ome  medicine.  ,0f  course,  on  bridge  work 
-sotne  feelings  come  up  between  all  men.  At 
times  thing$«  were  not  very  pleasant  be- 
tween Milam  and  me,  but  nothing  serious. 
While  we  were  not  the  very  best  of  friends, 
at  the  same  time  I  had  nothing  against 
him.  I  cannot  say  that  before  Milam  and 
I  had  disagreed  any  more  than  the  others. 
1  didn't  admire  Milam.  I  don't  know  how 
well  I  let  him  know  that.  When  he  start- 
ed after  me  with  his  knife,  he  said  some- 
thing about  he  had  taken  enough;  some- 
thing like  that.' 

**J.  R.  Bush,  witness  for  plaintiff,  testi- 
fied as  follows:  'I  had  been  working  with 
tbe  bridge  creW  at  the  time  of  the  cutting, 
continaously  since  the  10th  or  12th  of  July, 
1907.  I  do  not  know  how  long  Jim  Milam 
had  been  working  for  the  Missouri,  Kan- 
sas, &  Texas  Railway  Company  of  Texas, 
but  he  was  working  for  them  when  I  com- 
menced on  the  date  last  above  mentioned. 
I  was  with  Jim  Milam  all  the  time  during 
working  hours  from  about  July  10  to  Au- 
gust 6,  1907,  and  had  every  opportunity  to 
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become  well  acquainted  with  Milam  as  is 
possible  in  that  length  of  time.  I  knew 
Milam's  habits  as  to  whether  or  not  he  was 
sober  or  a  drinking  man.  1  knew  his  dis- 
position as  to  whether  he  was  a  quiet  and 
peaceable,  and  well-disposed  man,  or  wheth- 
er or  not  he  was  high  and  quick-tempered. 
He  was  what  is  called  a  drinking  man,  and 
was  not  a  quiet,  peaceable,  and  well-dis- 
posed man.  He  had  a  high  and  quick  tem- 
per when  drinking  and  after  being  drunk. 
Jim  Milam  drank  to  excess  whenever  he 
could  get  whisky,  and  he  usually  kept  whis- 
ky on  hand.  He  drank  whisky.  He  drank 
at  all  times,  both  on  and  off  duty.  Can't 
say  he  drank  any  more  on  Sundays  than 
on  other  days,  for  he  drank  all  that  he 
could  get  at  all  times.  There  was  a  dif- 
ference in  his  disposition  towards  the  mem- 
bers of  the  crew  when  he  was  sober  and 
when  he  was  drinking,  except  after  he  had 
been  drunk  he  was  about  the  same  as  when 
he  was  drunk.  When  he  was  drinking,  or 
just  after  a  drinking  spell,  he  was  awful 
overbearing  and  hard  to  get  along  with.  I 
knew  the  general  reputation  of  Jim  Milam 
among  the  members  of  the  bridge  crew  for 
sobriety  or  the  excessive  use  of  intoxicants; 
his  reputation  was  that  of  getting  drunk 
and  being  addicted  to  'the  drinking  habit 
to  excess,  and  that  he  was  not  a  sober 
man.  I  know  his  general  reputation  at 
said  time  among  said  persons  as  to  being 
a  peaceable  and  orderly  person,  and  as  to 
being  quarrelsome,  overbearing,  and  tyran- 
nical in  his  disposition.  He  had  the  repu- 
tation of  being  a  quarrelsome,  overbearing, 
and  tyrannical  man  and  boss,  and  his  rep- 
utation was  that  he  was  not  a  peaceable 
and  orderly  person.  I  know  the  general 
reputation  of  Milam  at  said  time  among 
said  persons  as  to  his  being  competent, 
safe,  or  suitable  person  to  be  placed  >n 
charge  of,  or  to  be  associated  with,  other 
employees,  or  in  charge  of  them  in  their 
work.' 

''On  cross-examination  this  witness  testi- 
fied: 'I  had  been  a  member  of  the  gang 
since  about  July  10,  1007,  and  remained 
a  member  of  same  six  or  eight  days  after 
the  difficulty.  I  quit  the  service  at  Tem- 
ple, and  have  resided  since  said  time  about 
6  miles  southwest  of  Commerce,  Hunt  coun- 
ty, Texas,  where  I  now  reside.  ...  I 
do  not  know  of  Jim  Milam  having  a  per- 
sonal difficulty  with  anyone  except  L.  F. 
Day.  He  had  various  rackets,  fusses,  and 
quarrels,  but  this  is  the  only  fight  1  knew 
of  his  having.  It  is  not  a  fact  that  Milam 
was  or  was  usually  considered  to  be  an  op 
dinary,  peaceable,  well-disposed,  and  agree- 
able fellow.  ...  He  (Milam)  was 
having  some  words  with  some  member  of 
the  crew  all   the  time.     He   talked  in  an 
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overbearing  and  quarrelsome  manner  to 
some  of  them  all  the  time,  and  by  "some 
of  them"  I  mean  those  to  whom  his  re- 
marks were  directed  at  the  time,  for  he 
talked  to  all  of  them  in  that  manner;  but 
it  would  be  to  some  of  them  at  a  time. 
However,  there  was  one  member  of  the  crew 
that  I  never  heard  him  talk  in  that  man- 
ner to  but  once,  and  that  was  Max  Brown. 
On  Saturday  before  the  difficulty  on  Mon- 
day, he  directed  different  members  to 
go  upon  a  scaffold,  and  each  of  them  re- 
fused because  it  was  not  safe;  he  then  di- 
rected Max  to  go  upon  it,  and  he  refused, 
giving  as  his  reason  that  it  was  not  braced 
properly.  Milam  was  intoxicated  on  duty 
so  many  times  it  is  hard  to  give  the  dates 
or  places,  for  it  was  so  often  that  I  got 
used  to  it,  and  did  not  take  special  notice 
of  it.  He  was  drunk  on  the  Saturday  be- 
fore the  difficulty  at  the  time  and  place 
above  mentioned.  He  was  drunk  on  duty 
at  Lorena  about  ten  or  twelve  days  before 
the  difficulty.  He  was  drunk  at  Temple 
about  a  week  prior  to  the  difficulty.  I  can't 
say  that  he  was  drunk  when  he  assaulted 
Day,  but  he  had  been  drunk  for  the  two 
days  before.  On  the  morning  of  the  dif- 
ficulty he  had  made  several  trips  to  the 
car,  and  when  he  would  come  back  I  could 
smell  whisky  on  his  breath.  He  was  drunk 
Saturday  and  Sunday,  and  was  drinking 
Monday  morning  at  the  time  of  the  dif- 
ficulty. I  was  a  member  of  the  same  bridge 
crew  with  Jim  Milam  from  July  10  to 
August  6,  1907.  We  worked  on  defendant's 
railroad  between  Waco  and  Elgin.  I  can't 
give  the  members  of  the  bridge  cr6w  dur- 
ing the  time.  They  were  changing  all  the 
time,  and  I  do  not  remember  all  of  them 
— Joe  Perkins,  Frank  Turner,  Max  Brown, 

Costilla,   and  practically   all  other 

members  of  the  crew,  whose  names  I  can't 
recall.  I  have  discussed  the  reputation 
of  Milam,  of  his  crabbedness,  and  drunk- 
enness, which  brought  on  the  discussion. 
All  of  above-named  parties  discussed  the 
habits  and  disposition  of  Milam  at  many 
different  times  and  places,  one  of  which 
was  at  Granger  about  two  weeks  prior  to 
the  difficulty.  It  was  common  talk  and  dis- 
cussed so  often  that  I  could  say  each  mem- 
ber of  the  crew  discussed  his  habits  and 
disposition  at  every  point  the  crew  was  dur- 
ing my  service  prior  to  the  difficulty.  I 
do  not  know  of  Milam  having  a  difficulty 
with  any  other  member  of  the  bridge  crew 
than  Day,  at  the  time  of  this  difficulty, 
in  which  he  engaged  in  a  fight  or  inflicted 
any  violence.' 

"Harrison,  Turner,  Brown,  and  Diffie, 
witnesses  for  appellant,  testified,  in  effect, 
that  they  had  associated  with  Milam  during 
the  time  he  had  been  with  the  gang.  That 
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he  would  drink  intoxicants,  but  never  saw 
him  intoxicated  while  on  duty,  and  he 
seemed  to  be  a  sociable,  nice,  quiet  fellow 
and  friendly  with  everybody,  and  did  not 
consider  him  of  a  quarrelsome  and  turbu* 
lent  disposition;  never  knew  of  his  having 
any  difficulty  with  anyone,  except  the  one 
with   Day, 

"W.  S.  Irby,  for  appellant,  testified:  *I 
knew  Jim  Milam  from  the  17th  of  June 
to  the  16th  of  August,— ^th  of  August,  I 
mean.  I  never  saw  anything  out  of  the  or- 
dinary in  Jim  Milam.  To  my  knowledge 
during  the  time  I  knew  him  he  had  not 
been  engaged  in  any  personal  difficulty 
with  anyone  up  to  the  time  of  this  trouble 
with  Mr.  Day.  If  Mr.  Milam  ever  drank, 
I  didn't  know  it.  Never  to  my  knowledge 
was  he  intoxicated  on  duty.  I  never  knew 
anything  out  of  the  ordinary  about  Mi- 
lam's disposition.  He  was  always  pleasant 
and  agreeable  so  far  as  I  ever  saw  him.  I 
knew  there  was  an  estrangement  between 
them.  I  had  a  worthless  negro  cooking 
there;  he  was  no  account;  I  ran  him  ofT. 
I   ain't  clear  on  that.' 

"On  cross-examination  the  witness  says: 
'The  company  don't  want  drunk  men;  no, 
sir.  They  don't  want  men  who  are  in  the 
habit  of  getting  drunk.  They  don't  want 
men  who  are  quarrelsome — -broilers — and 
who  cause  trouble.  If  I  hired  that  kind  of 
men  and  the  company  found  it  out,  they 
would  likely  call  for  an  explanation.  I 
never  heard  of  Milam  being  drunk.  1 
won't  say  I  never  heard  of  him  drinking 
any.  He  may  have  taken  a  drink;  I  don't 
know.  Some  days  before  this  my  gang 
got  some  material  some  place  to  build  some 
scaffolding.  I  don't  recall  just  now  where 
we  do  get  the  material.  We  may  have  got 
it  at  Temple.  I  could  not  tell  you  wheth- 
er we  were  in  Temple  about  the  1st  of  Au- 
gust or  not,  without  my  books  here  to  look 
it  up.  I  don't  think  Milam  could  have 
been  drunk  on  duty  and  I  not  have  known 
it.  I  don't  recall  anything  about  Milam 
being  drunk  at  Temple.  I  won't  say  that 
he  didn't  get  drunk;  but  I  will  say  he  nev- 
er got  drunk  on  duty  around  the  outfit 
while  he  was  working  for  me.  I  will  say 
that  much.' 

"On  redirect  examination  the  witness  tes- 
tified: 'If  Milam  ever  talked  to  members 
of  the  g^ng  in  an  overbearing  and  quarrel- 
some way,  I  never  heard  it.  If  Milam  was 
drunk  on  Saturday  before  this  difficulty,  I 
didn't  know  it.  If  Milam  was  drunk  at 
Lorena  ten  or  twelve  days  before  this  dif- 
ficulty, I  didn't  know  it.  He  was  not 
drunk  at  Temple  a  week  prior  to  the  dif- 
ficulty that  I  know  of.  He  was  not  drunk 
Saturday  and  Sunday -before  the  difficulty 
that  I   know  of.     If  he  was  drinking  on 
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the  day  of  the  difficulty^  I  didn't  know  it. , 
The  only  authority  Milam  would  have 
when  I  wasn't  there  was  if  the  men  didn't 
do  to  suit  him  was  to  tell  me;  report  it 
to  me.  When  I  was  absent,  he  could  only 
hare  stopped  the  man  from  working  and 
waited  until  I  eame,  and  then,  if  I  had 
seen  fit  to  have  discharged  him,  I  would 
haTO  done  so;  otherwise  I  would  not.  If 
Milam  had  been  drunk  and  raising  any 
disturbance,  I  should  have  discharged  him. 
If  he  had  even  been  drunk  on  duty,  I  would 
haTe  discharged  him,  without  his  raising 
any  disturbance.' 

"There  was  no  evidence  that  appellant 
did  or  did  not  m&ke  an  investigation  of 
Milam's  character  and  fitness  before  em- 
ploying him. 

"Question  1.  Under  the  foregoing  evi- 
dence, was  the  jury  justified  in  finding  that 
appellant  was  negligent  in  employing  and 
retaining  Milam  in  its  service,  and,  if  so, 
was  the  negligence  such  as  to  make  appel- 
lant liable  to  Day  for  the  injuries  inflicted 
by  Milam? 

"Question  2.  Was  the  position  of  Milam 
— that  of  'straw  boss,'  as  stated — such  as 
to  render  the  appellant  liable  for  the  act 
of  Milam  in  injuring  Day  under  the  cir- 
cumstances stated? 

"The  members  of  this  court  are  divided 
in  opinion  on  these  issues,  and  think  it 
proper  to  certify  the  foregoing  questions 
for  your  Honor's  answers." 

1.  Both  of  these  questions  involve  the 
decision  of  questions  of  fact  and  the  suffi- 
ciency of  the  evidence  to  sustain  a  re- 
covery. To  the  extent  that  they  do  involve 
conclusions  on  the  facts  stated  we  have 
deemed  it  no  part  of  our  office  or  duty  to 
answer.  We  shall,  however,  undertake  to 
answer  both  questions  in  so  far  as  they 
involve  questions  of  law,  and  with  such 
detiniteness  and  fullness  as  should  enable 
the  court  of  civil  appeals  to  apply  the  law 
so  declared  to  the  facts  stated. 

We  think  it  cannot  be  doubted,  under  the 
authorities,  that  there  was  evidence  tend- 
ing to  show,  and  which,  if  credited,  would 
have  justified  the  conclusion,  that  appel- 
lant was  negligent  in  employing  and  in  re- 
taining Milam  in  its  service,  and  that  by 
such  negligenoe  appellee  was  subjected  to 
the  peril  and  danger  of  injury  by  him. 

It  is  stated  by  the  court  of  civil  appeals 
that  "there  was  no  evidence  that  appel- 
lant did  or  did  not  make  an  investigation 
of  Milam's  character  and  fitness  before  em- 
ploying him."  Since  this  was  a  fact  pe- 
culiarly within  the  knowledge  of  the  rail- 
way company,  its  failure  to  produce  such 
evidence  when,  if  inquiry  had  been  made, 
the  proof  was  not  only  readily  accessible, 
but  of  value  to  it,  might  well  justify  the 
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jury  in   concluding  that  no  such  inquiry 
had  been  made. 

It  is  well  settled  in  this  state  that  it 
is  the  duty  of  a  railway  company  to  usis 
ordinary  and  reasonable  care  to  inform  it- 
self of  the  character  and  efficiency  of  its 
servants.  Texas  &  P.  R.  Co.  r.  Johnson,  89 
Tex.  519,  35  S.  W.  1042;  1  Labatt,  Mast. 
&  S.  §  194.  And,  if  not  alone,  certainly 
in  connection  with  other  proof,  the  failure 
to  make  such  inquiry  may  well  justify  a 
finding  of  negligence. 

Again  it  is  well  settled  that  proof  of 
general  bad  reputation  may  suffice  to  visit 
the  master  with  notice  of  the  unfitness  of 
his  servant,  although  there  may,  in  fact, 
be  no  actual  knowledge  thereof  proven. 
This  rule  is  not  only  supported  by  the 
authorities,  but  is  supported  by  reason  and 
sound  public  policy.  In  the  case  last  cited 
it  is  said,  quoting  from  McKinney  on  Fel- 
low Servants,  §  90:  "Evidence  of  general 
reputation  is  admissible  to  prove  the  unfit- 
ness of  a  fellow  servant,  and  ignorance  of 
such  general  reputation  on  the  part  of  the 
master  is  itself  negligence,  in  a  case  in 
which  proper  inquiry  would  have  obtained 
the  necessary  information  and  where  the 
duty  to  inquire  was  plainly  imperative." 
Under  the  testimony  of  Rush,  Milam's  bad 
reputation  existed  among  his  associates  for 
the  whole  period  of  his  employment,  and, 
while  this  time  was  short  and  the  circle 
of  his  acquaintance  limited,  we  think,  in 
view  of  all  the  facts,  and  especially  the 
extent  to  which  Irby,  the  foreman,  was 
thrown  with  all  these  men,  that  it  was 
sufficient  to  raise  the  issue  of  unfitness. 

It  is  said  by  Labatt,  in  his  valuable 
work  on  Master  &  Servant,  vol.  1,  p.  432; 
"Under  either  of  these  doctrines,  evidence 
of  reputation  is  only  admitted  when  the 
injury  in  suit  was  due  to  that  particular 
kind  of  unfitness  for  which  the  servant  was 
notorious,  and  when  the  unfitness  is  of 
such  a  kind  that  it  may  become  the  sub- 
ject of  a  general  reputation."  It  has  been 
held,  however,  that  reputation  for  intem- 
perance comes  within  the  rule  of  general 
reputation. 

In  the  well-considered  case  of  Norfolk  & 
W.  R.  Co.  V.  Hoover,  79  Md.  263,  25 
L.R.A.  710,  47  Am.  St.  Rep.  392,  29  Atl. 
994,  the  Maryland  court  of  appeals  said: 

''It  has  been  repeatedly  held  by  this 
court,  and  is  the  settled  and  established 
doctrine  of  Maryland,  that  in  actions  of 
this  character,  where  a  servant  sues  his 
master  for  injuries  resulting  from  the  neg- 
ligence of  a  fellow  servant,  the  plaintiff,, 
to  succeed,  must  prove  not  only  that  some 
negligence  of  the  fellow  servant  caused  the 
injury,  but  also  that  the  master  had  him- 
self been  guilty  of  negligence,  either  in  the 
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selection  of  the  negligent  fellow  servant  in 
the  first  instance,  or  in  retaining  him  in 
his  service  afterwards.  Mere  negligence 
on  the  part  of  a  fellow  servant,  though  re- 
sulting in  an  injury,  will  not  suffice  to 
support  the  action,  because  the  master  does 
not  insure  one  employee  against  the  care- 
lessness of  another;  but  he  owes  to  each 
of  his  servants  the  duty  of  using  reason- 
able care  and  caution  in  the  selection  of 
competent  fellow  servants,  and  in  the  re- 
tention in  his  service  of  none  but  those 
who  are.  If  he  does  not  perform  this  duty, 
and  an  injury  is  occasioned  by  the  negli- 
gence of  an  incompetent  or  careless  servant, 
the  master  is  responsible  to  the  injured 
employee,  not  for  the  mere  negligent  act  or 
omission  of  the  incompetent  or  careless 
servant,  but  for  his  own  negligence  in  not 
discharging  his  own  duty  towards  the  in- 
jured servant.  As  this  negligence  of  the 
master  must  be  proved,  it  may  be  proved 
like  any  other  fact,  either  by  direct  evi- 
dence or  by  the  proof  of  circumstances 
from  which  its  existence  may,  as  a  conclu- 
sion of  fact,  be  fairly  and  reasonably  in- 
ferred. That  drunkenness  on  the  part  of 
a  railroad  employee  renders  him  an  incom- 
petent servant  will  scarcely  be  disputed; 
nor  ^an  it  be  questioned  that  a  master  who 
knowingly  employs  such  a  pervant,  or  who, 
knowing  his  habits,  retains  him  in  his  serv- 
ice, would  be  guilty  of  a  reckless  and  wan- 
ton breach  of  duty,  not  only  to  the  public, 
but  to  every  employee  in  his  service.  There 
is  no  evidence  in  the  record,  nor  has  there 
been  a  suggestion,  that  either  the  conduct- 
or, fireman,  or  flagman  of  the  train  was 
negligent  or  incompetent.  The  negligence 
which  directly  caused  the  accident  is  attrib- 
uted solely  to  the  brakeman;  and  the  ap- 
pellant's negligence,  which,  as  it  is  claimed, 
fixes  its  liability,  lies  in  its  employment 
of,  or  continuing  to  retain  in  its  service, 
these  dissipated  or  intemperate  brakemen. 
But,  as  we  have  stated,  it  was  necessary 
for  the  plaintiff  to  show,  not  only  their 
employment,  but  that  the  company  had  not 
used  due  and  ordinary  care  in  selecting 
them.  There  was  no  direct  evidence  ad- 
duced to  show  the  absence  of  such  care; 
but  the  question  excepted  to,  and  the  evi- 
dence elicited  in  response  to  it,  were  de- 
signed to  show  by  indirect  or  circum- 
stantial evidence  that  the  company,  had 
not  used  the  degree  of  care  and  caution  in 
the  selection  of  these  brakemen  that  its 
duty  imperatively  required  it  to  use.  So 
the  question  is,  Can  you  fix  upon  the  mas- 
ter a  failure  to  use  due  care  in  selecting 
careful  servants,  by  showing  such  notorious 
or  general  reputation  respecting  the  serv- 
ant's unfitness  or.  incompetency  as  that 
the  master  could  not,  without  negligence 
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on  his  part,  have  been  ignorant  of  it  when 
he  employed  the  servant?  About  this  there 
ought  to  be  no  difficulty.  If  the  servant's 
general  reputation  before  employment  is  so 
notorious  as  to  unfitness  as  that  it  must 
have  been  known  to  the  master  but  for  his 
(the  master's)  negligence  in  not  informing 
himself;  if  he  could  have  been  ignorant  of 
it  only  .because  he  failed  to  make  investi- 
gation,— then  it  is  obvious  that  he  has  not 
used  the  care  and  caution  which  the  law 
demands  of  him  in  selecting  his  employees. 
Hence  'the  servant's  general  reputation  for 
unfitness  may  be  sufficient  to  overcome  the 
presumption  that  the  master  used  due  car4 
in  his  selection,  even  though  actual  knowl- 
edge of  such  reputation  for  unfitness  on 
the  master's  part  is  not  shown.'  Wood, 
Mast.  &  S.  §  420. 

''In  Davis  v.  Detroit  &  M.  R.  Co.  20 
Mich.  124,  4  Am.  Rep.  364,  Cooley,  J., 
speaking  for  the  court,  adopts  the  case  of 
Oilman  v.  Eastern  R.  Corp.  10  Allen,  233, 
87  Am.  Dec.  635,  which  puts  upon  the  em- 
ployer the  responsibility  of  negligently  em- 
ploying an  unfit  person,  generally  known 
and  reputed  to  be  such,  notwithstanding 
the  employer  may  in  fact  have  been  ignor- 
ant of  such  unfitness.  Continuing  he  said: 
'The  ignorance  itself  is  negligence  in  a 
case  in  which  any  proper  inquiry  would 
have  obtained  the  necessary  information, 
and  where  the  duty  to  inquire  was  plainly 
imperative.'  So,  in  Hilts  v.  Chicago  &  G. 
T.  R.  Co.  65  Mich.  437,  21  N.  W.  878, 
where  a  track  hand  was  killed  by  an  en- 
gine backing  rapidly  along  a  switch,  and 
the  engineman  was  drunk,  the  court  said: 
'When,  however,  as  in  this  case,  it  is  shown 
that  the  accident  occurred  through  the  neg- 
ligent act  of  the  servant,  who  was  in  an 
intoxicated  condition,  and  when  it  is  shown, 
further,  that  he  was  in  the  habit  of  drink- 
ing intoxicating  liquors  to  excess,  and  such 
habit  had  extended  over  a  period  of  nine 
months  while  in  the  defendant's  employ, 
and  no  actual  knowledge  or  notice  ever 
reached  any  superior  officer  of  the  engineer^ 
we  think  the  jury  may  be  justified  in  con- 
cluding from  such  evidence  that  the  de- 
fendant was  negligent  in  failing  to  learn 
such  habit,  and  in  retaining  the  engineer 
in  its  employment.'  See  also  Oilman  v. 
Eastern  R.  Co.  13  Allen,  433,  90  Am.  Dec. 
210;  Wright  v.  New  York  C.  R.  Co.  25  N. 
Y.  666;  Chicago  &  A.  R.  Co.  v.  Sullivan, 
63  111.  293;  Chapman  v.  Erie  R.  Co.  55 
N.  Y.  679.  The  evidence  offered  and  ad- 
mitted had  no  relation  to  specific  or  iso- 
lated acts  of  negligence.  These,  unless 
brought  home  to  the  knowledge  of  the  mas- 
ter, would  not  have  been  admissible  as 
reflecting  on  the  question  of  the  master's 


1911. 


MISSOURI,  K.  A  T.  R.  CO.  v.  DAY. 


117 


care.  Baltimore  Elevator  Co.  ▼.  Neal,  65 
Md.  438,  6  Atl.   338." 

And  we  think  there  could  be  no  diiTer- 
ence  whether  the  injury  result  from  negli- 
gence in  doing  the  master's  work,  or  from 
an  assault  made  by  a  dangerous,  drunken, 
and  desperate  employee,  if  his  reputation 
was  such  that  the  master  might  reasonably 
have  foreseen  such  consequences. 

Again,  it  has  sometimes  been  held  that 
the  act  causing  the  injury  may  itself  be  of 
such  character  as  to  warrant  the  jury  in 
finding  that  the  master  had  retained  the 
servant  with  knowledge  of  his  incompe- 
tency. Mr.  Labatt  says  (vol.  1,  p.  429) ; 
"It  seems  impossible  to  deny  that  the  de- 
linquency which  caused  the  injury  may  be 
of  such  a  flagrant  character  that  a  jury 
might  fairly  infer  that  the  master  could 
not  have  failed  to  discover  the  servant's 
unfitness,  if  proper  inquiries  had  been  in- 
stituted when  he  was  hired,  or  his  work 
had  been  properly  supervised."  This  rule, 
it  must  be  evident,  must  ordinarily  have 
relation  to  those  acts  of  unskilfulness  and 
obvipus  incapacity  which  would  develop  in 
the  course  of  the  servant's  labor  in  carry- 
ing on  the  master's  business.  But  we  think 
by  analogy  that  in  the  fact  of  an  assault, 
both  so  desperate  and  so  unprovoked,  that 
the  jury  might  find  some  support  of  the 
eharge  of  the  unfitness  of  Milam,  and  of 
appellant's  negligence  in  not  discovering 
it.  In  what  we  have  said  we  have  not  un- 
dertaken to  determine  the  weight  and  pro- 
bative force  of  th^  testimony. 

We  merely  hold  that  on  the  issue  made, 
eovered  by  the  first  question  submitted, 
there  was  sufficient  evidence  to  carry  the 
case  to  the  jury. 

2.  To  the  second  question  we  answer 
that  the  position  of  Milam  was  not,  as  ap- 
plied to  the  facts  of  this  case,  such  as  to 
render  the  appellant  liable  for  his  acts  on 
the  theory  that  he  was  a  vice  principal. 

Article  4560f  of  BatU'  Civil  Statutes  is 
as  follows:  "All  persons  engaged  in  the 
service  of  any  person,  receiver,  or  corpora- 
tion controlling  or  operating  a  railroad  or 
street  railway  the  line  of  which  shall  be 
situated,  in  whole  or  in  part,  in  this  state, 
who  are  intrusted  by  such  person,  receiver, 
or  corporation  with  the  authority  of  super- 
intendence, control,  or  command  of  other 
servants  or  employees  of  such  person,  re- 
ceiver, or  corporation,  or  with  the  author- 
ity to  direct  any  other  employee  in  the 
performance  of  any  duty  of  such  employee, 
are  vice  principals  of  such  person,  receiver, 
or  corporation,  and  are  not  fellow  servants 
with  their  coemployees." 

To  correctly  apply  this  statute,  we  must 
keep  in  mind  the  facts  of  the  case.  The 
certificate  states:  "Jim  Milam  was  'straw 
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boss,'  or  'scratch  boss,'  or  assistant  fore- 
man. In  the  absence  of  the  foreman,  he 
had  supervision  over  and  directed  the  gang. 
The  foreman,  when  present,  controlled  the 
gang,  but  Milam  was  expected  to  lead  in 
the  work,  and  the  foreman  would  tell  him 
what  he  wanted  done,  and  he  (Milam) 
would  tell  the  men,  and  to  this  extent  they 
were  under  him,  even  when  the  foreman, 
Irby,  was  present.  Milam  had  no  author- 
ity to  employ  or  discharge  hands."  It  ap- 
pears from  the  testimony  that  Irby,  the 
foreman,  was  present,  in  active  and  actual 
control  of  the  men  and  the  work,  when  ap- 
pellee was  hurt.  A  question  quite  similar 
to  this,  under  a  statute  substantially  iden- 
tical with  the  article  above  quoted,  was  be- 
fore this  court  in  the  case  of  Texas  C.  R. 
Co.  V.  Frazier,  90  Tex.  33,  36  S.  W.  432. 
In  that  case  it  was  in  evidence  that  it  was 
the  duty  of  the  engineer  to  give  signals 
which,  when  so  given,  were  to  be  obeyed 
by  brakemen.  Since  Frazier,  a  brakeman, 
occupied  this  relation  to  the  engineer,  it 
was  contended  that  this  was  such  superin- 
tendence, control,  and  command  of  the  en- 
gineer over  Frazier  as  made  him,  under  the 
then  existing  law,  a  vice  principal.  This 
position  and  contention  was,  however, 
squarely  denied  by  this  court.  In  discuss- 
ing the  question  Judge  Denman  said: 

"The  purpose  of  the  statute  was  to  im- 
pute to  the  master  the  negligence  of  an 
employee  upon  whom  he  has  conferred  au- 
thority or  power  to  influence  the  action  or 
volition  of  anotlier  employee  in  the  per- 
formance of  his  duties.  Under  the  common- 
law  rule,  as  settled  in  this  state  before  the 
statute,  the'  negligence  of  an  employee 
would  not  have  been  imputed  to  the  mas- 
ter, unless  he  had  the  power  to  employ  and 
discharge;  it  being  assumed  that  such  pow- 
er was  necessary  to  subject  the  will  of 
the  latter  to  that  of  the  former. 

"The  statute,  however,  is  based  upon  the 
theory  that  the  authority  or  power  in  one 
employee  to  superintend,  control,  or  com- 
mand, or  direct  another  employee  in  the 
performance  of  his  duties,  as  efTectually  in- 
fluences and  subjects  to  the  former  the  will 
of  the  latter,  as  does  the  power  to  employ 
and  discharge.  But  it  was  not  the  purpose 
of  the  statute  to  impute  to  the  master  the 
negligence  of  an  employee  upon  whom  he 
had  conferred  no  such  power,  but  had  mere- 
ly imposed  the  duty,  in  certain  contin- 
gencies arising  in  the  course  of  his  em- 
ployment, of  giving  a  signal  whereby  an- 
other employee  would  know  that  the  occa- 
sion had  arisen  for  him  to  perform  some 
duty  imposed  upon  him  by  the  rules  gov- 
erning his  employment,  leaving  such  em- 
ployee free  to  perform  such  duty  in  his 
own  way  under  such  rules.    In  such  a  case 
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there  is  no  subjection  of  the  will  of  one  to 
that  of  the  other." 

The  rule  there  laid  down  and  the  princi- 
ple therein  announced  seems  conclusive  of 
this  case. 

Petition  for  rehearing  denied. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALiS. 

I 

LOLA  TOWNLEY 

V. 

CITY  OF  HUNTINGTON,  Plff.  in  Err. 
(68  W.  Va.  674,  70  S.  E.  368.) 

Highway  —  grass  plot  —  liability  of  city. 

1.  A  space  within  the  bounds  of  a  city 
street,  set  apart  between  the  sidewalk  and 
the  roadway  for  a  grass  plot,  is  a  part  of 

Headnotes   by   Robinson,   J. 

Note,  ^  Duty  toumrd  children  as  to  ob- 
structions or  defects  in  street. 

The  early  cases  upon  this  question  are 
gathered  in  the  notes  to  Gibson  v.  Hunting- 
ton, 22  L.R.A.  661,  and  Newport  News  & 
O.  P.  R.  &  Electric  Co.  v.  Clark,  6  L.R.A. 
(N.S.)  905.  The  present  note  includes  only 
the  decisions  on  the  point  since  the  writing 
of  the  last  note. 

That  a  child  is  at  play  in  a  public  street 
does  not  absolve  the  abutting  owner  from 
the  duty  to  exercise  ordinary  care  to  refrain 
from  injuring  him.  Compty  v.  C.  H.  Starke 
Dredge  &  Dock  Co.  129  Wis.  622,  9  L.R.A. 
(N.S.)  652,  109  N.  W.  650..  The  court 
said:  "Children,  since  long  prior  to  the 
dedication  of  any  of  our  streets,  have  used 
public  places  for  play  and  satisfaction  of 
the  childish  instincts  and  propensities. 
Such  fact  is  known  of  all  men,  is  involved 
in  the  use  for  which  streets  are  dedicated, 
and  is  and  must  be  taken  into  account  by 
ordinarily  prudent  and  humane  persons, 
in  the  regulation  of  their  conduct." 

So,  it  is  held  that  it  is  not  unlawful, 
wrongful,  or  negligent  for  children  to  play 
on  the  sidewalk,  and  that  they  are  entitled 
to  the  same  protection  as  if  they  were 
using  the  sidewalk  for  the  ordinary  purposes 
of  travel.  Kelly  v.  Hudson  Cos.  65  Misc. 
674,  120  N.  Y.  Supp.  768.  The  court  said: 
''^That  duty  does  not  impose  upon  the  abut- 
ting property  owner  the  burden  of  making 
his  premises  a  safe  playground  for  chil- 
dren. He  is  not  liable,  for  instance,  for 
failure  to  place  a  railing  or  grate  across 
a  stairway  lawfully  erected  to  his  cellar. 
.  .  .  Where,  however,  the  defendant 
Icnew  or  might  reasonably  anticipate  that 
•children  would  play  near  his  premises,  he 
must  exercise  such  care  as  would  at  least 
protect  them  from  hidden  danger." 

And  the  fact  that  a  child  was  engaged  in 
roller  skating  when  injured  by  catching 
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the  street,  for  the  neglect  of  the  safe  condi- 
tion of  which  the  city  may  be  held  liable. 

Same  ^  unsafe  sidewalk  —  hole. 

2.  A  street  or  sidewalk  is  not  in  good  re- 
pair when  one  without  fault  may  fall  from 
it  into  a  dangerous  hole,  or  an  irresponsi- 
ble child  may  venture  to  an  unguarded 
pitfall  within  its  bounds  or  immediately  at 
its  side. 

Same  ^  use  as  play^ound. 

3.  A  city  owes  substantially  the  same 
duties  to  children  properly  on  the  streets, 
although  engaged  in  play,  as  it  does  to 
travelers    on    business. 

(February  7,  1911.) 

ERROR  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  in  plain- 
tiffs favor  in  an  action  brought  to  re- 
cover damages  for  injury  to  a  minor  child 
caused  by  neglect  to  keep  a  street  in  re- 
pair.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

its  foot  in  a  hole  in  the  sidewalk  will  not 
prevent  its  holding  the  municipality  liable 
for  the  injury,  if  the  hole  was  of  such  a 
size  and  so  located  as  to  render  the  walk 
unsafe  for  pedestrians,  and  had  existed  for 
such  a  length  of  time  as  to  charge  the  mu- 
nicipality with  notice  of  it.  Collins  v. 
Philadelphia,  227  Pa.  121,  27  L.R.A.(N.S.) 
909,  136  Am.  St.  Rep.  873,  76  Atl.  1028,  19 
A.  &  E.  Ann.  Cas.  972. 

But  a  municipal  corporation  is  under  no 
obligation  to  keep  its  sidewalks  safe  for 
roller  skating.     Ibid. 

Where  children  are  playing  on  a  sidewalk 
to  the  knowledge  of  the  foreman  of  an 
abutting  owner,  it  is  the  latter's  duty  to 
warn  them  against  leaning  on  a  hanging 
iron  grating  28  inches  high,  opening  into 
the  basement,  and  for  a  failure  to  give  such 
warning,  or  securely  to  fasten  the  grating, 
the  abutting  owner  is  liable  for  the  injury 
sustained  by  one  of  the  children,  who  fell 
into  the  basement.  Kelly  v.  Hudson  Cos. 
supra.  The  court  said:  "The  opening  was 
only  28  inches  high,  and  the  defendant 
could  not  have  anticipated  that  any  per- 
son except  a  small  child  would  fall  through, 
even  if  he  leaned  against  it.  Its  foreman, 
however,  knew  that  these  children  played 
there,  and,  though  he  claims  that  he  sent 
them  off,  they  deny  this,  and  in  any  event 
the  foreman  knew  that  they  kept  return- 
ing. Common  prudence,  therefore,  required 
him  to  warn  them  of  the  danger  to  which 
this  small  boy  was  exposed,  or  required 
him  to  guard  against  the  danger  by  se- 
curely fastening  the  grating.  He  had  no 
right  to  leave  it  in  a  position  where  a  child 
might  lean  against  it,  so  insecurely  fas- 
tened that  it  gave  way,  and  precipitated 
the  child  into  the  cellar." 

And  where  a  municipal  corporation  main- 
tains a  gutter  with  a  dangerous  fall  and  a 
catch-basin  so  large  as  to  render  it  un- 
safe, especially  as  to  children.!  it  is  Viable 
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Menn.  Simnis,  Enslow,  Fitzpatrlck, 
A  Baker  and  George  I.  Neat,  for  plain- 
tiff in  error. 

Messrs.  IsbcU  A  Perry  for  defendant  in 
error. 

Robinson,  J.,  delivered  the  opinion  of 
tlie  court: 

This  suit  is  one  against  a  municipal  cor- 
poration, seeking  the  recovery  of  damages 
for  an  injury  to  a  child  three  years  old, 
by  reason  of  neglect  to  keep  a  street  in 
good  repair  and  safe  condition. 


The  plan  of  the  street  provided  a 
space  between  the  sidewalk  and  the  road- 
way for  grass  plots,  so  that  the  street 
might  be  beautified.  A  good  sidewalk  6 
feet  wide  had  been  laid,  but  for  several 
months  a  trench  through  the  space  be- 
tween the  sidewalk  and  the  roadway  had 
remained  openand  unguarded.  This  trench 
had  been  dug  by  an  abutting  lot  owner 
for  the  purpose  of  laying  a  water  pipe  to 
his  property.  The  child,  starting  for  a 
walk  with  its  nurse  from  the  home  of  its 
parents  in  the  vicinity  of  this  uninclosed 


for  an  injury  to  a  child  twenty  months  old 
which  fell  into  the  gutter  wliile  walking 
on  the  street,  and  slipped  down  the  gutter 
and  through  the  opening  into  the  catch- 
basin.  Covington  v.  BoUwinkle,  —  Ky.  — , 
121  S.  W.  664. 

And  a  complaint  which  charges  that  the 
defendant  maintained  an  unprotected  tub 
or  vat  in  a  public  street,  into  which  it 
caused  hot  water  to  be  discharged  from  a 
boiler  located  on  its  adjoining  property; 
that  the  plaintiff's  child  was  passing  by, 
stopped,  and  was  looking  at  .the  vat  when 
he  became  suddenly  alarmed  and  frightened 
by  a  number  of  children  who  were  playing 
in  the  vicinity,  and,  as  a  result  thereof, 
slipped  and  fell  into  it,  and  was  seriously 
injured,  fairly  shows  that  the  proximate 
cause  of  the  injury  was  the  unguarded  vat. 
Korpi  ▼.  Oliver  Iron  Min.  Co.  —  Minn.  — , 
131  N.  W.  372. 

And  evidence  that  a  child  about  four 
years  old  who  was  permitted  by  his  mother 
to  go  upon  the  street  alone  was  seen  going 
along  tne  sidewalk  in  the  direction  of  a 
defect  therein  with  his  toy  express  wagon, 
and  was  shortly  afterwards  seen  lying  in 
the  street,  and  that  his  toy  express  wagon 
was  tilted  in  the 'defect  in 'the  pavement, 
is  sufficient,  in  an  action  against  the  city 
for  his  death  by  being  run  over  by  a  wagon, 
to  warrant  a  finding  that  he  was  thrown 
into  the  street  because  of  the  defect  in  the 
sidewalk.  Stodd  v.  Philadelphia,  183  Fed. 
659. 

So,  where  a  pile  driver  is  in  use  on  prop- 
erty abutting  on  a  street,  and  after  a  pile 
has  broken  transversely  in  two  or  three 
places  and  the  breaks  are  plainly  obvious, 
the  jury  may  infer  negligence  from  there- 
after striking  another  blow,  by  reason  of 
which  the  segments  of  the  pile  fly  out  of 
the  driver,  and  injure  a  child  seated  on  a 
log  within  the  limits  of  the  highway. 
Compty  V.  C.  H.  Starke  Dredge  k  Dock  Co. 
129  Wis.  622,  9  L.Rji.(N.S.)  652,  109  N. 
W.  650. 

And  in  this  case,  it  was  held  that  the 
lawful  placing,  under  the  ri^ht  of  the  abut- 
ting property  owner,  of  building  materials 
in  the  street,  did  not  destroy  its  public 
eharacter,  so  as  to  render  persons  thereon 
trespassers,  and  absolve  employees  of  the 
abutting  owner  from  the  duty  of  exercising 
ordinary  care  toward  ^em. 

And  the  ornamental  grass  plot  between 
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the  sidewalk  and  the  curb  line  is  a  part  of 
the  street,  and  a  child  is  not  a  trespasser 
in'  going  thereon.  Johnson  v.  Bay  City, 
164  Mich.  261,  129  N.  W.  29. 

But  a  prima  facie  case  of  negligence  is 
not  made  out  by  an  infant  plaintiff  seek- 
ing to  recover  for  an  injury  sustained  by 
the  falling  of  window  frames  upon  her,  by 
evidence  that  she  was,  on  the  afternoon 
when  the  injury  occurred, ,  playing  on  the 
sidewalk  in  charge  of  her  grandmother, 
that  some  window  frames  had  been  stand- 
ing for  several  days  upon  the  sidewalk, 
leaning  against  ihe  house  in  which  the 
plaintiff  lived,  that  the  defendant  was  erect- 
ing a  new  house  across  the  street,  and  by 
testimony  of  the  grandmother  that  she 
heard  a  shout,  looked  around,  and  saw  the 
plaintiff  lying  on  the  sidewalk  with  the 
frames  on  top  of  her.  Sukert  v.  Halperin, 
130  N.  Y.  Supp.  769. 

And  where  a  small  boy  running  on  a 
sidewalk  tripped  over  a  hinge  of  an  ad- 
jacent cellar  door,  and  fell  into  an  area 
way,  and  from  there  into  the  cellar,  in  an 
action  against  the  city,  in  which  the  negli- 
gence alleged  is  the  leaving  of  the  area  way 
uncovered,  no  recovery  can  be  had,  since 
the  proximate  cause  of  the  injury  was  the 
obstruction,  as  to  which  no  negligence  was 
charged.  Quinn  T.  Philadelphia,  224  Pa. 
176,  73  Atl.  318. 

And  in  an  action  to  recover  for  an  injury 
received  by  a  boy  from  beer  kegs  which  had 
been  left  in  an  area  way  by  defendant,  fall- 
ing upon  him  when  he  knocked  against 
them  while  playing  tag,  where  he  relied 
upon  an  ordinance  prohibiting  the  leaving 
of  any  articles  on  an^  street  or  alley,  except 
for  the  purpose  of  immediate  transfer,  an 
instruction  that  a  violation  of  such  ordi- 
nance is  not  sufficient  to  make  out  a  case 
of  negligence,  but  is  evidence  to  be  con- 
sidered on  the  question  of  negligence,  is 
correct,  and  it  is  error  to  withdraw  such 
charge,  and  to  charge  that,  in  piling  the 
kegs  in  the  street,  the  defendant  violated 
a  duty  to  the  public,  including  the  plain- 
tiff. Fluker  y.  Ziegele  Brewing  Co.  201  N. 
Y.  40,  93  N.  E.  1112. 

As  to  duty  in  stringing  electric  wires,  to 
guard  against  danger  to  children,  see  notes 
to  Temple  v.  McComb  City  Electric  Light 
k  P.  Co.  11  L.R.A.(N.S.)  449,  and  Wether- 
by  V.  Twin  State  Qas  &  Electric  Co.  26 
L.R.A.(N.S.)   1220.  J.  T.  W. 
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trench,  left  the  sidewalk  in  its  playfulness, 
and  in  endeavoring  to  jump  the  trench  fell 
therein  with  the  result  that  one  of  its 
legs  was  broken.  The  jury  awarded  dam- 
ages for  the  injury,  and  the  city  seeks  a 
reversal  of  the  judgment  entered  on  the 
verdict. 

The  demurrer  to  the  declaration  was 
rightly  overruled.  A  good  cause  of  action 
is  sufficiently  stated.  The  objections  to 
supplying  the  lost  declaration  and  writ 
are  not  tenable.  The  refusal  to  continue 
the  case  'was  proper.  No  grounds  w-ere 
shown  warranting  a  continuance. 

Principles  enunciated  in  many  of  our 
cases  justify  the  verdict  and  judgment.  A 
mere  reference  to  some  of  these  cases  suf- 
fices :  Stanton  v.  Parkersburg,  66  W.  Va. 
393,  66  S.  E.  614;  O'Hamlin  v.  Carter  Oil 
Co.  64  W.  Va.  610,  66  L.KA.  893,  40  S.  E. 
665;  Arthur  v.  Charleston,  51  W.  Va.  132, 
41  S.  E.  171;  Chapman  v.  Milton,  31  W. 
Va.  384,  7  S.  E.  i2;  Curry  v.  ManningtOn, 
23  W.  Va.  14. 

It  is  argued  that  the  vacant  space  be- 
tween the  sidewalk  and  the  roadway  was 
not  a  part  of  the  street.  But  the  space 
was  within  the  bounds  of  the  street,  and 
must  be  deemed  a  part  thereof.  It  was  a 
portion  of  the  street  set  apart  to  give  the 
whole  an  attractive-  appearance.  It  was 
the  esthetic  part  of  the  street.  Though  it 
was  not  intended  for  actual  travel,  it  was 
left  unguarded  within  the  traveled  por- 
tions. This  uninclosed  space  being  clearly 
within  the  traveled  bounds  of  the  street,  a 
duty  devolved  on  the  city  to  protect  pe- 
destrians and  other  travelers  from  injury 
by  defects  in  it.  So  situated  within  the 
traveled  way  was  it,  that  persons  and  ani- 
mals could  blindly  wander  into  it  at  night- 
time, and  irresponsible  children  at  play 
fall  therein.  Natural  indeed  are  blind  de- 
partures from  a  roadway  or  sidewalk  in 
the  night  or  glare  of  street  lights.  More 
natural  indeed  are  childish  pranks  when  a 
little  tot  is  released  to  the  open  air  and 
sunshine  for  a  trip  down  town.  These  nat- 
ural things  must  be  contemplated  by  the 
city  in  the  reasonable  maintenance  of  its 
streets.  The  duty  rests  upon  it  so  to  keep 
its  streets  that  persons  using  them,  and 
acting  as  adults  or  children  naturally  do, 
will  not  be  injured. 

Dangerous  places  left  unguarded  in  im- 
mediate proximity  to  the  traveled  part  of 
a  street  may  make  a  city  liable  for  injuries 
received  therefrom.  A  street  or  sidewalk 
is  not  in  good  repair  when  one  without 
fault  may  fall  from  it  into  a  dangerous 
hole,  or  an  irresponsible  child  may  venture 
on  it  to  an  unguarded  precipice  or  pitfall 
immediately  at  its  side.  In  Biggs  v. 
Huntington,  32  W.  Va.  66,  9  S.  E.  61,  it 
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is  held:  "This  duty  of  a  city  or  town  in 
this  state,  to  keep  its  streets,  sidewalks,  al- 
leys, etc.,  safe  for  foot  passengers  and  ve- 
hicles, is  not  met  by  keeping  simply  the 
bed  of  the  highway  or  the  surface  of  the 
sidewalk  in  proper  condition;  but  such  duty 
is  violated,  if  a  dangerous  excavation  or 
open  well  be  permitted  so  close  to  the  mar- 
gin of  the  sidewalk  or  highway  as  to  make 
the  use  of  them  as  such  dangerous.'' 

A  city  owes  substantially  the  same  du- 
ties to  children  properly  on  the  streets,  al- 
though engaged  in  play,  as  it  does  to  travel- 
ers on  business.  So  say  both  reason  and 
authority.  Gibson  v.  Huntington,  38  W* 
Va.  177,  22  L.R.A.  661,  45  Am.  St.  Rep. 
863,  18  S.  E.  447 ;  Newport  News  v.  Scott, 
103  Va.  794,  50  S.  E.  266;  Elliott,  Roadft 
&  Streets,  §  640,  and  cases  there  cited. 

It  is  certainly  true  that  water  pipes 
must  be  laid,  and  that  trenches  must  be 
dug  therefor.  A  city  may  permit  a  tempo- 
rary obstruction  or  defect  for  such  pur- 
pose without  liability,  when  it  takes  rea- 
sonable precaution  in  relation  to  the  same. 
But,  in  this  case,  it  was  for  the  jury  to> 
say  whether  the  city  had  reasonably  taken 
precaution  to  avoid  injury.  The  finding, 
that  the  city  had  not  done  so  is  surely 
justified  by  evidence  that  the  trench  re- 
mained uncovered  within  the  bounds  of  the- 
street  for  several  months. 

There  is  no  error  in  the  refusal  of  in- 
structions. A  true  view  of  the  case  did 
not  sanction  the  giving  of  the  instruction» 
that  were  refused.  The  case  was  fairly 
and  properly  submitted  to  the  jury. 

The  judgment  will  be  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OI^ 
APPEAIjS,  NINTH  CIRCUIT. 

OTTO  HALLA  et  al.,  Appta., 

V. 

W.  J.  ROGERS  et  al.,  as  the  Golden  Bulh 
Mining  Company. 

(100  C.  C.  A.  263,   176  Fed.  709.) 

Landlord  and  tenant  —  mine  — -  wrong- 
fnl  interference  with  term  —  eqnita^ 
ble  relief. 

1.  The  owner  of  a  mine  who,  after  leas- 
ing it  for  a  certain  time  with  the  right  to* 
take    the    minerals    therefrom,    wrongfully 

Note.  ^  IfUerference   by   owner   of  soil 
with  removal  of  minerals  or  Umher- 
during  term  fixed  by  lease  or  sale, 
as  extending  time  for  removal. 

For  an  extensive  treatment  of  the  sub- 
ject of  conveyance  of  title  to  standing  tim- 
ber, without  conveying   title   to   the   land, 
including   the  question  when   timber  must, 
be  removed,  and  forfeiture  of  rights  there- 
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preventa  the  lessee  from  exercising  bis  right 
under  the  lease  until  the  expiration  of  the 
term,  may  be  compelled  by  a  court  of  equity 
to  afford  the  lessee  a  reasonable  time  after 
the  expiration  of  the  stipulated  period  in 
which  to  secure  the  benent  of  his  contract. 

injunction  —  interference  with  lease  — 
extension  of  time. 

2.  Injunction  will  lie  to  prevent  the  owner 
of  a  mine  who,  after  leasing  it  for  a  speci- 
fied time  with  the  right  to  remove  the 
minerals,  wrongfully  prevents  the  lessee 
from  exercising  his  rights  under  the  lease 
until  its  expiration,  from  interfering  with 
the  lessee's  possession  for  a  reasonable  time 
after  the  expiration  of  the  lease,  which  is 
necessary  to  enable  the  lessee  to  secure  the 
fruits  of  his  contract. 

(February  7,  1910.) 

A  PPCAL  by  defendants  from  an  order 
i\  of  the  District  Court  of  the  United 
States  for  the  District  of  Alaska,  Second 
Division,    granting    a   preliminary    injunc- 


tion restraining  defendants  from  interfer- 
ing with  the  peaceable  possession  of  n, 
certain  placer  mining  claim.     AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Morrow,  Cir- 
cuit Judges,  and  Hunt,  District  Judge. 

Messrs.  Elwood  Braner,  J.  Allison 
Brnncr,  William  A.  Gilmore,  Albert  H. 
Elliot,  and  P.  M.  Bruner  for  appellants. 

Messrs.  J.  O.  Campbell,  W.  H.  Metson^ 
F.  C.  Drew,  C.  H.  Oatman,  and  J.  A. 
MacKenzie  for  appellees. 

• 

Hunt,  District  Judge,  deliVeVed  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  defendants  from  an 
order  of  injunction  pendente  lite  granted 
by  the  United  States  district  court  for  the 
second  division  of  Alaska,  restraining  de- 
fendants from  interfering  with  the  peace- 
able possession  of  the  Golden  Bull  placer 
mining  claim,  situated  in  the  Cape  Nome 
recording  district.  Omitting  details  and 
such  other  matters  as  are  unnecessary  to 


in,  see  note  to  McRae  r.  Stillwell,  55  L.R.A. 
513. 

As  to  effect  of  reservation  of  timber  in 
a  deed,  or  of  sale  of  timber  alone,  to  be 
removed  within  a  specified  time,  see  note 
to  Adkins  ▼.  Huff,  3  L.R.A.(N.S.)  649. 

As  to  rights  and  remedies  of  landowner 
and  owner  of  timber  after  expiration  of 
time  stipulated  for  removal  of  the  same, 
see  note  to  Peiroe  y.  Finerty,  29  L.R.A. 
(N.8.)   547. 

While  no  ease,  aside  from  Halla  v.  Roo- 
EBs,  has  been  found  involving  the  question 
of  interference  by  the  owner  of  the  soil 
with  the  removal  of  minerals  therefrom 
during  the  time  fixed  by  a  lease  or  sale,  an 
extending  the  tiihe  for  removal,  cases  in- 
volving the  same  question  as  to  the  removal 
of  standing  timber  have  uniformly  recog- 
nized the  right  of  a  vendee  thereof  to  a  rea- 
sonable time  within  which  to  remove,  after 
the  expiration  of  the  stipulated  time,  where 
failure  to  remove  during  the  stipulated  time 
has  been  due  to  interference  by  the  owner 
of  the  soil. 

Thus,  where  a  tribe  of  Indians  made  a 
contract,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  for  the  sale  of 
standing  timber,  with  the  agreement  that 
it  should  be  in  force  for  a  period  of  fifteen 
years  from  date,  and  that  all  trees  not  cut 
and  removed  from  the  land  at  the  expira- 
tion of  the  contract  should  revert  to  the 
tribe;  and  where,  by  reason  of  litigation 
brought  by  the  United  States  on  behalf  of 
the  tribe,  to  enjoin  proceedings  under  the 
contract  prior  to  the  approval  of  the  Secre- 
tary of  the  Interior,  and  by  reason  of  the 
tatter's  declining  sooner  to  approve  the  con- 
tract, the  vendee  was  delayed  nearly  five 
years  from  the  date  of  the  contract  in  be- 
ginning to  remove  timber  thereunder, — a 
eourt  of  equity,  in  view  of  the  delay  and 
of  the  fact  that  the  purchaser  has  fully 
paid  the  contract  price  of  the  timber,  will 
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not  enjoin  him  from  removing  timber  cut 
within  the  time  limited  by  the  contract, 
but  will  allow  him  a  reasonable  time  there- 
after to  remove  it.  United  States  v.  W.  T. 
Mason  Lumber  Co.  172  Fed.  714. 

And  where  a  vendee's  ownership  in  stand- 
ing timber  which,  by  the  act  of  sale,  he 
was  given  a  certain  time  to  remove,  has 
been  cut  off  within  that  time  by  reason  of 
seizure  and  sale  thereof  at  a  judicial  sale 
made  at  the  instance  of  his  vendor,  to  col- 
lect the  unpaid  purchase  price  due,  with  no 
reference  to  any  limitation  as  to  the  time 
for  removal,  the  vendor  thereby  waives  any 
right  which  he  may  have  had  to  throw  upon 
the  purchaser  at  the  judicial  sale  the  con- 
tinuance of  the  obligation  of  the  or]gina> 
vendee  to  remove  within  a  stipulated  time, 
and  a  purchaser  of  the  land  alone,  within 
the  original  time  fixed  for  removal  of  the 
timber,  with  knowledge  of  all  the  facts, 
has  no  right  of  ownership  to  the  timber  as. 
a  result  of  its  not  being  removed  within 
the  original  time  fixed.  Palmer  v.  Vernon 
Lumber  Co.  125  La.  31,  51  So.  58. 

In  Sanders  v.  Clark,  22  Iowa,  275,  hold- 
ing that  a  purchaser  of  standing  timber  to 
be  removed  within  a  certain  tyne  is  not  en- 
titled to  an  extension  of  time  for  removal 
when  he  has  failed  to  remove  within  the 
time  fixed,  by  reason  of  his  having  entered 
the  military  service  of  the  country,  the 
court  said:  "We  would  not  say  that  a  case^ 
might  not  arise,  attended  with  such  equi- 
table grounds  of  excuse  for  not  removing- 
the  timber  within  the  stipulated  time,  as 
that  a  court  of  equity  would  afford  relief 
and  reasonably  extend  the  time  for  the 
execution  of  the  contract  in  cases  of  tliis 
kin'd.  For  instance,  if  the  removal  of  the 
timber  was  prevented  or  delayed  by  an  un- 
justifiable interference  of  -the  vendor,  he 
should  not  be  allowed  to  reap  any  advantage 
from  his  own  wrong." 

So,  in  Jackson  v.  Hardin,  27  Ky.  L,  Rep.. 
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the  consideration  of  the  questions  involved, 
the  material  facts  may  be  stated  thus: 

The  complaint  filed  June  30,  1909,  states, 
in  substance,  that  on  February  26,  1906, 
defendants,  who  were  owners  of  the  Golden 
Uull  placer  claim,  made  in  writing  a  so- 
called  "lease"  thereof  to  plaintiffs,  for  a 
term  ending  July  1,  1909,  which  provided, 
among  other  things,  that  time  was  of  its 
essence;  that  plaintiffs  should  at  once  en- 
ter upon  and  work  and  mine  the  claim 
steadily  and  continuously  during  the  min- 
ing seasons  ;*  that  they  should  do  the  neces- 
sary representation;  that  they  should  keep 
a  true  account  of  all  clean-ups;  and  that 
they  should  pay  to  defendants  certain  per- 
centages of  the  values  of  all  gold  and  other 
metals  extracted  during  the  term;  that 
on  February  17,  1907,  defendants  wrong- 
fully ejected  plaintiffs  from,  and  took  pos- 
session of,  the  claim,  whereupon  plaintiffs 
brought  a  certain  action  against  defend- 
ants to  recover  possession,  in  which  action 
defendants  pleaded  that  plaintiffs  had 
breached  the  covenants  of  the  lease;  the 
action  resulting  in  a  judgment  for  plain- 


tiffs, which  was  affirmed  by  this  court; 
that,  in  obedience  to  the  mandate  of  this 
court  in  that  action,  plaintiffs  were  rein- 
stated, and  yet  remain  in  possession  of 
the  claim;  that  as  soon  as  plaintiffs  were 
put  in  possession,  June  1,  1909,  defend- 
ants conspired  to  secure  an  injunction 
against  plaintiffs'  opening  or  working  the 
claim,  and  succeeded,  on  June  3,  1909,  in 
obtaining  it  upon  giving  a  $25,000  bond, 
whereby  plaintiffs  have  been  prevented 
from  working  the  claim  during  the  re- 
mainder of  the  term;  that  the  conspiracy 
was  for  the  purpose  of  preventing  plain- 
tiffs from  enjoying  the  fruits  and  profits 
of  the  lease,  and  with  an  agreement  that 
the  plaintiffs  therein  would,  on  July  1, 
1909,  dismiss  the  collusive  action,  and 
thereupon  the  defendants  would  themselves 
take  possession  and  work  the  claim  and 
take  the  proceeds;  that  all  the  pay  gravel 
could  and  would  have  been  mined  and  ex- 
tracted by  plaintiffs  during  the  term,  but 
for  the  wrongful  acts  and  conspiracies  of 
defendants,  and  that,  because  of  such  acts 
and  conspiracies,  plaintiffs  have  been  and 


1110,  87  6.  W.  1119,  a  suit  to  enjoin  the 
purchaser  of  the  standing  timber  on  a  cer- 
tain tract  from  cutting  timber  after  the 
expiration  of  the  time  fixed  therefor  in 
the  contract  of  sale,  in  which  case,  under  a 
provision  in  the  contract  that  if,  by  any 
"accident  or  misfortune"  unexpectedly  oc- 
curring, tlie  purchaser  was  delayed  in  his 
efforts  to  remove,  he  was  to  have  a  reason- 
ble  time  for  that  purpose  after  the  end  of 
the  time  fixed,  the  purchaser  claimed  an 
extension  of  time  on  account  of  delay  when 
his  hands  were  stopped  from  cutting  tim- 
ber on  a  tract  owned  by  one  of  the  joint 
grantors  individually,  and  claimed  by  the 
purchaser  to  have  been  included  in  the  con- 
tract of  sale,  although  it  was  held  that  the 
purchaser  could  not  complain  of  the  delay 
because  the  second  tract  was  not  included 
in  the  contract  of  sale,  and  he  had  no  right 
to  the  timber  thereon,  the  court  said:  "If 
the  Edwards  place  [the  second  tract]  was 
included  in  his  contract,  and  he  was  pre- 
vented by  the  plaintiffs  from  cutting  the 
timber  on  tl^t  tract  during  the  time  al- 
lowed by  the  contract,  he  should  be  allowed 
a  reasonable  time  after  the  expiration  of 
his  contract,  to  get  off  the  timber  from  the 
Edwards  tract." 

And  in  Hurst  v.  Taylor,  32  Ky.  L.  Rep. 
1051,  107  S.  W.  743,  where  it  was  claimed 
that  a  certain  compromise  an^recment  made 
between  the  grantor  and  purchaser  of  stand- 
ing timber,  to  settle  disputes  which  had 
arisen  under  the  original  contract  of  sale 
made  nine  years  before,  was  without  con- 
sideration, because  the  title  to  all  the  tim- 
ber was,  at  the  time  of  such  agreement, 
vested  in  the  grantor  by  reason  of  the  pur- 
chaser's failure  to  remove  it  within  a  "rea- 
sonable time,"  in  accordance  with  the  con- 
tract of  sale,  it  was  held  that  the  conduct 
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of  the  grantor,  in  intimidating  the  pur- 
chaser and  his  men  and  preventing  them 
from  getting  out  the  timber,  estopped  him 
from  relying  on  the  fact  that  the  timber 
had  not  been  gotten  out  within  a  reason- 
able time. 

-  The  same  rule  is  recognized  inferentially 
in  Ford  Lumber  k  Mfg.  Co.  v.  Cress,  132  Ky. 
317,  116  S.  W.  710,  where,  although  there 
had  been  no  interference  by  the  owner  of 
the  soil  with  the  removal  of  the  timber 
sold,  the  court  said:  "The  rule  is  that  a 
sale  of  standing  timber  on  a  certain  tract 
of  land,  to  be  moved  in  a  given  length  of 
time,  is  only  a  sale  of  such  of  the  timber 
as  is  moved  within  the  time,  unless,  on  ac- 
count of  some  act  of  God  or  of  the  seller, 
the  purchaser  is  prevented  from  removing 
the  timber  within  the  time  given." 

In  Monroe  v.  Bowen,  26  Mich.  523,  where 
the  plaintiff,  having  sold  land  by.  warranty 
deed,  with  the  provision  that  certain  tim*- 
ber  thereon  should  be  his  if  removed  before 
a  certain  date,  and  having  been  prevented 
by  an  attachment  suit  brought  by  a  third 
person,  from  removing  the  timber  within 
the  time  fixed,  brought  this  suit  against 
subsequent  purchasers  from  his  grantee  for 
the  conversion  of  the  timber,  the  court  said : 
"Now,  if  the  defendants,  by  any  combina- 
tion with  the  plaintiff  in  the  attachment, 
were  even  in  part  responsible  for  its  institu- 
tion, especially  if,  by  any  concert,  they  had 
procured  it  to  be  set  on  foot  or  prosecuted 
for  the  purpose  of  depriving  the  plaintiff 
of  the  opportunity  of  removal,  until  the 
period  fixed  by  the  condition  had  expired, 
this  would  have  been  their  own  wrongful 
act,  and  a  breach  of  the  condition  produced 
by  their  own  wrongful  act,  and  against  the 
will  of  the  plaintiff,  would  be  no  breach  as 
to  him,  and  of  no  avail  to  the  defendants; 
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ire  unable  to  enjoy  any  of  the  benefits  or 
profits  from  the  lease;  that  unless  plain- 
tiffs be  permitted  to  enjoy  the  leasehold 
estate  for  such  reasonable  time  as  may  be 
necessary  for  them  to  work  the  claim  and 
extract  the  minerals  which  they  could  and 
would  hare  taken  out  but  for  the  wrongs 
of  defendants,  they  will  suffer  damages  in 
the  sum  of  $76,000;  that  defendants  threat- 
en to,  and  will  unless  restrained  by  the 
«ourt,  on  July  1,  1900,  oust  and  eject 
plaintiffs,  and  thereupon  extract  the  min- 
erals to  which  plaintiffs  are  entitled,  and 
convert  them  to  their  own  use;  that  defend- 
ants are  unable  financially  to  respond  in 
damages  to  plaintiffs.  Plaintiffs  pray 
for  a  decree  quieting  title  in  them  as  to 
their  leasehold  estate,  for  an  injunction 
against  defendants  restraining  them  from 
asserting  that  the  leasehold  estate  termi- 
nated on  July  1,  1909,  and  adjudging  that 
pteifltilEs'  estate  began  Febnpary  26,  1906, 
and  Will  end  when  the  plaintiffs  have  had 
a  reasonable  opportunity,  free  from  defend- 
ants' interference,  to  enjoy  the  benefits 
and  profits  which  they  would  have  enjoyed 


but  for  defendants'  wrongs,  and  for  general 
relief.  Defendants  demurred.  On  a  rule 
to  show  cause  why  an  injunction  pending 
suit  should  not  issue  as  prayed  for,  a  hear- 
ing was  had  at  which  the  evidence  tended 
to  establish  the  material  allegations  of  the 
complaint,  and  on  July  10,  1909,  an  order 
was  entered  enjoining  pendente  lite  defend- 
ants from  interfering  with  plaintiffs'  pos- 
session of  the  claim,  and  at  the  same  time 
restraining  plaintiffs  from  mining  or  ex- 
tracting any  gold  or  gold  dust  while  the 
injunction  remains  in  force.  From  that 
order  the  defendants  have  appealed. 

Appellants  contend  that  the  complaint 
does  not  state  facts  sufficient  to  warrant 
the  exercise  of  injunctional  jurisdiction. 
It  is  insisted  with  vigor  that,  although 
courts  in  proper  cases  may  reform  or  re- 
cast a  contract  to  as  to  make  it  express 
the  agreement  actually  made,  or  cancel  or 
rescind  a  contract  for  fraud,  accident,  or 
mistake  practised,  happening,  or  existing 
when  the  agreement  was  reduced  to  writ- 
ing, yet  they  may  not  make  contracts  for 
parties;    and  it  is  asserted   in  substance. 


and  the  plaintiff,  in  such  case,  would  have 
been  allowed  a  reasonable  time  after  the 
obstacle  thus  wrongfully  thrown  in  his  way 
was  removed,  to  remove  the  timber.  But 
nothing  of  this  kind  is  alleged;  and  how 
the  defendants  are  to  be  prejudiced  by  the 
act  of  a  third  person,  whether  rightful  or 
wrongful,  in  bringing  the  attachment  suit 
against  the  plaintiff,  with  which  they  have 
had  no  concern,  and  orer  which  they  could 
exercise  no  control,  it  is  not  easy  to  dis- 
cover.'* 

An  owner  of  certain  cedar  timber  who, 
having  sold  it  with  the  agreement  that  it 
should  not  be  cut  ahead  of  the  pine  tim- 
ber which  he  was  then  cutting  on  the  same 
land,  and  should  be  cut  before  a  certain 
date,  after  which  all  timber  left  standing 
should  revert  to  him,  fails  to  cut  the  pine 
timber  before  the  date  fixed,  cannot  insist 
upon  a  forfeiture  of  the  cedar,  which  for 
that  reason  could  not  be  cut,  and  none  of 
the  cedar  reverts,  so  long  as  any  of  the 
standing  pine  prevents  the  vendee,  under 
the  terms  of  his  contract,  from  cutting  any 
of  the  cedar  timber  sold  to  him.  Small  v. 
Robarge,  132  Mich.  356,  93  N.  W.  874. 

But  where  an  owner  of  land,  having  made 
a  contract  for  the  sale  of  standing  timber 
thereon  to  be  removed  within  one  year, 
thereafter  agreed  in  writing  with  a  rail- 
road company  to  execute,  within  a  year, 
a  deed  to  it  of  a  right  of  way  across  his 
lands,  but  gave  the  company  no  rights  in 
the  land  superior  to  those  of  the  vendee  of 
the  timber,  and  did  not  execute  the  deed 
giving  the  right  to  enter  and  construct  the 
railroad  until  after  the  expiration  of  the 
year  allowed  for  the  removal  of  the  timber, 
the  fact  that  the  railroad  company  unlaw- 
fully entered  upon  the  land  prior  to  the 
execution  of  the  deed  to  it,  and  prior  to 
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the  expiration  of  the  time  for  the  removal 
of  the  timber  by  the  vendee,  and  interfered 
with  the  removal  during  such  time,  does 
not  entitle  the  vendee  of  the  timber  to  any 
relief  against  the  vendor.  Boring  Lumber 
Ck>.  ▼.  Roots,  40  Or.  569,  90  Pac.  487. 

And  a  purchaser  of  standing  timber,  un- 
der a  contract  which  gave  him  merely  an 
equitable  ownership  of  all  timber  which  he 
should  cut  and  remove  before  a  certain 
date,  will  not  be  allowed,  in  a  court  of 
equity,  to  cut  and  remove  timber  after  that 
date,  merely  on  the  ground  that  a  grantee 
of  the  land  by  deed  not  reserving  the  tim- 
ber notified  him  that  he  would  be  held  re- 
sponsible for  timber  cut,  where  there  is  no 
claim  that  he  ever  believed  such  grantee 
had  a  good  title  or  was  an  innocent  pur- 
chaser, and  it  does  not  appear  that  the  lat- 
ter falsely  claimed  to  own  as  innocent  pur- 
chaser, and  that  the  vendee  of  the  timber 
believed  such  claim  and  desisted  from  cut- 
ting timber  in  reliance  thereon.  Peshtigo 
Lumber  Co.  v.  Ellis,  122  Wis.  433,  100  N. 
W.  834. 

But,  "Probably,  if  it  appeared  that  the 
defendants,  by  physical  force,  prevented  the 
cutting  of  the  timber  within  the  contract 
time,  or  procured  an  injunction  which 
operated  to  the  same  effect,  a  court  of  equity 
would  not  allow  them  to  say  to  the  plain- 
tiff:  'You  should  have  removed  your  tim- 
ber during  the  contract  time.'  The  prin- 
ciple is  that  'he  who  prevents  a  thing  being 
done  shall  not  avail  himself  of  the  nonper- 
formance he  has  occasioned.'  .  .  .  But 
it  is  very  clear  that,  in  order  to  justify  re- 
lief on  this  ground,  it  must  appear  that  the 
defendant  by  physical  force,  or  by  acts  ler 
gaily  equivalent  to  such  force,  actually  pre- 
vented the  plaintiff  from  exercising  its 
right."    Ibid.  A.  C.  W. 
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that  since  the  lease  here  involved  was, 
when  entered  into,  free  from  taint  of  fraud 
or  infirmity  of  accident  or  mistake,  plain- 
tiffs cannot  rightfully  seek,  and  the  court 
cannot  rightly  grant,  an  enlargement  of 
the  term  stipulated  by  the  parties.  From 
these  premises  defendants  draw  the  conclu- 
sion that  the  complaint,  which  shows  that 
the  leasehold  estate  expired  on  July  1, 
1909,  is  insuflicient,  and  hence  that  the 
temporary  injunction  was  erroneously 
granted. 

We  concede,  as  an  elementary  proposi- 
tion, that  no  court,  whether  administering 
legal  or  equitable  remedies,  may  make  con- 
tracts. Courts  may  declare  what  contracts 
were  made,  and  award  appropriate  relief 
by  way  of  damages  or  specific  performance, 
or  both.  But  we  cannot  sustain  the  con- 
tention that  in  the  case  at  bar  plaintiffs 
seek  only  to  induce  the  court  to  make  or 
alter  a  contract,  or  that  the  court,  by  its 
order,  bas  made  a  contract  or  altered  the 
contract  contained  in  the  lease.  Perhaps 
the  words  of  the  complaint,  literally  inter- 
preted, bear  the  meaning  which  defendants 
place  upon  them.  But  the  complaint  sets 
up  the  facts,  and  prays  for  general  relief 
as  well  as  for  the  specific  remedies  to  which 
plaintiffs  deem  themselves  entitled  upon 
those  facts.  They  will  therefore  be  awarded 
such  relief,  if  any,  as  the  pleadings  and 
proof  warrant. 

What,  in  brief,  is  the  situation?  On  Feb- 
ruary 26,  1906,  defendants  made  a  lease  to 
plaintiffs  of  an  unpatented  placer  claim  for 
a  term  ending  July   1,   1909,  under   cove- 
nants on  plaintiffs'  part  to  do  the  annual 
representaation    work,  to   mine   the   claim 
steadily  and  continuously  during  the  term 
on   pain  of  forfeiture,  and  to  pay  of  the 
value  of  the  deposits  extracted  certain  per- 
centages as  royalty.     Within   less  than   a 
year    after    the    term    began,    defendants 
wrongfully  ousted  plaintiffs  and  kept  them 
out  of  possession,  until  plaintiffs  regained 
possession  on  June  1,  1000,  and  on  June  3d, 
— two    days    later, — in    futherance    of    the 
conspiracy,  and  by  the  means  of  a  collusive 
suit,   and  with  the  purpose  of  preventing 
plaintiffs  from  working  the  claim,  and  to 
drive  them   to  an   action  for  damages,   so 
that  defendants,    who    are    all    insolvent, 
might,  on  July,   1,   1909   and  immediately 
thereafter,  take  possession,  eject  plaintiffs, 
and   mine   and   extract   deposits    of   great 
value,  defendants  stopped  all  work  by  plain- 
tiffs.    But  for  the  wrongful  acts,  conspir- 
acy, and  collusion  of  defendants,  plaintiffs 
could  and  would  have  extracted  all  the  pay 
grave]  in  the  claim,  and  unless  permitted 
to  work  the  claim  for  such  reasonable  time 
after  July  1,  1909,  as  will  enable  them  to 
do  what  they  were  prevented  by  defendants 
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from  doing,  they  will  be  irreparably  dam- 
aged in  the  sum  of  $75,000. 

In  an  endeavor  to  ascertain  what  prop- 
erty, if  any,  is  conveyed,  and  what  rights, 
if    any,    are    granted,    by    an    instriiment,. 
whether  it  be  called  a  lease  or  something 
else,  affecting  mining  claims  or  minerals, 
some   important   distinctions   must   be   ob- 
served.    Minerals  are  land   (United  States. 
V.  Castillero,  2  Black,  17,  17  L.  ed.  360) 
so  long  as  they  are  undisturbed,  and  must, 
be  conveyed  with  the  same  formalities  a» 
other   lands  are  conveyed.     The  owner   of 
both  the  minerals  and  the  other  land  may 
convey  the  minerals,  in  which  case  the  cor- 
pus— the    corporeal    hereditament — passes. 
Thereby  a  severance  is  affected,  the  vendor 
remaining  the  owner  of  that  part  of  the 
land  which   does  not'  consist  of  minerals,, 
and    the   vendee    owning    the    land   which 
consists  of  minerals.     The  owner  may,  on 
the  otfan*  ha^d,  convey  the  minerals  upon 
condition  that  the  vendee  extract  them  by 
a  specific  time,  or   in   a  stipulated  mode, 
or  that  title  shall  pass  only,  when  certain 
royalties  be  paid;  in  these  instances  there 
is  no  present  consummated  sale.     An  ex- 
ample is  found  in  Plummer  v.  Hillside  Coal 
k  I.  Co.  43   C.   C.  A.   490,   104  Fed.  208, 
where  the  lease  contained  words  of  present 
demise  with  the  right  in  the  tenant  to  re- 
move the  coal  within  100  years;   and,  al- 
though  the  court  in   that  case  said  that 
the  words  of  the  present  demise  operated 
as  A  "sale  of  coal  with  the  right  to  re- 
moval within   100  years,"   it  should  seem 
that  the  court  meant  to  declare  that  the 
demise  operated  as  a  contract  for  the.  sale 
of  the  coal,  the  sale  to  take  place  only  when, 
within  the  term,  the  coal  should  be  raised. 
In  the  case  at  bar  there  was  no  present 
or  out-and-out  sale  of  the  minerals  made 
in  the  instrument,  called  a  "lease,"  of  Feb- 
ruary 26,  1906.     Its  language  is  not  such 
as,   of   itself,   could  then   convey  the  min- 
erals    lying    within    the     demised    claim. 
But  although  the  minerals  were  not  sold 
to   plaintiffs   by   that,  instrument,   defend- 
ants parted  with  certain  interests  in  them, 
and  plaintiffs  acquired  certain  vested  rights 
to     them.      By    that     instrument    defend- 
ants did  two  things:      (1)    They   demised 
to  plaintiffs  the  claim  for  a  term  ending 
July  1,  1909;     (2)   they  granted  to  plain- 
tiffs the  right,  expiring  July   1,   1909,   to 
work  the  claim  and  extract  the  minerals, 
which    upon    extraction    should    belong   to 
plaintiffs.     Now,   (1)   the  demise  was  of  a 
corporeal  thing  or  hereditament;     (2)   the 
grant  of  the  right  to  plaintiffs  to  take  the 
minerals,   which   right  was   exercisable   by 
them  within  the  lands  of  defendants,  was 
an     incorporeal     thing     or     hereditament. 
This  right  is  at  common  law  that  vpecies 
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of  an  incorporeal  hereditament  called  the 
right  of  "turbary"  or  of  profit  d  prendre. 

lliat  ftuch  K^ant  is  of  an  incorporeal 
right  or  hereditament  is  well  established 
(United  States  ▼.  Castillero,  supra;  Johns- 
town Iron  Co.  Y.  Cambria  Iron  Co.  32  Pa. 
241,  72  Am.  Dec.  783,  9  Mor.  Min.  Rep. 
226),  notwithstanding  the  loose  statement 
made  bj  some  text  writers  and  courts  to 
the  effect  that  such  a  grant  is  an  out-and- 
out  present  sale. 

The  instrument  of  February  26,  1906, 
contained  on  the  part  of  the  defendants  the 
implied  covenant  of  quiet  enjoyment  dur- 
ing the  term,  and,  of  course,  that  defend- 
ants would  not  interfere  with  plaintiff's 
possession,  work,  and  extraction.  Defend- 
ants impliedly  covenanted  that  plaintiffs 
might,  without  let  or  hindrance  by  them, 
liave  the  full  term  of  the  lease  for  explora- 
tion and  extraction,  and  also  that  im- 
mediately upon  extraction  the  minerals 
should  become  the  property  of  plaintiffs. 
In  other  words,  defendants  covenanted  that 
they  would  not  breach  the  contract,  but 
would  permit  plaintiffs  to  exercise  the  right 
granted  of  being  the  owner  of  all  or  so 
much  of  the  minerals,  as  plaintiffs  could 
extract  during  the  full  term.  Defendants, 
for  a  valuable  consideration,  therefore, 
granted  to  plaintiffs  the  right  to  acquire 
the  ownership  of  that  which  was  real  prop- 
erty when  the  grant  was  made,  upon  the 
condition  that  the  right  should  be  exercised 
by  July  1,  1909.  Plaintiffs  performed  the 
agreement  on  their  part,  except  in  so  far 
as  .they  were  prevented  from  doing  so  by 
the  unlawful  acts  of  the  defendants.  By 
such  unlawful  acts  plaintiffs  were  prevent- 
ed from  extracting  the  minerals  within 
the  term  expressly  stipulated  by  the 
parties.  True,  time  was  declared  to  be 
of  the  essence  of  the  contract;  but  defend- 
ants wrongfully  prevented  the  plaintiffs 
from  working  steadily  and  continuously, 
and  also  fro;m  taking  out  the  minerals, 
within  the  term  ^p  fixed. 

Looking  through  the  form  and  shadow 
to  the  substance,  as  we  must  (Texas  v. 
Hardenberg  [Texas  v.  White]  10  Wall.  89, 
19  L.  ed.  842),  we  perceive  that  defend- 
ants contracted  in  writing  for  the  sale  or 
disposal  to  plaintiffs  of  certain  land,  the 
sale  or  disposal  to  be  consummated  and  the 
legal  title  to  pass  when,  and  as  soon  as, 
plaintiffs,  by  extraction  before  July  1, 
1909,  converted  the  lands  into  chattels. 
^Vhat  ia  called  a  mineral  lease  is,  said 
I^rd  Cairns,  in  Gowan  v.  Christie,  L.  R. 
2  IL  L.  Sc  App.  Caa.  273,  8  Mor.  Min.  Rep. 
1^88,  really  a  "liberty  given  to  a  particular 
individual,  for  a  specific  length  of  time,  to 
go  into  and  under  the  land,  and  to  get 
certain  things  there  if  he  can  find  them, 
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and  to  take  them  a^'ay,  just  as  if  he  had 
bought  so  much  of  the  soil,"  and,  when 
his  Lordship  remarked  that  such  a  lease 
is  a  sale  out-and-out,  he  referred,  as  we 
thing,  to  the  time  of  extraction.  Whether 
we  hold  the  conduct  of  defendants  was  a 
waiver,  or  amounted  to  a  quasi  estoppel, 
the  effect  is  the  same.  An  injunction  re- 
straining defendants  from  taking  advantage 
of  their  own  wrong  which  prevented  plain- 
tiffs' enjoyment,  within .  the  term,  of  the 
profits  of  the  contract,  bears,  in  its  nature 
and  effect,  much  resemblance  to  a  decree 
specifically  enforcing  the  contract  in  plain- 
tiffs' favor;  defendants,  by  their  own 
wrongful  acts,  either  having  waived  the 
stipulation  as  to  the  term,  or  being  quasi 
estoppel  to  assert  it.  Equity  acts  specific- 
ally, endeavoring  to  award  such  remedy 
as  will  put  the  parties  precisely  in  the 
condition  which  they  should  occupy,  and 
does  not  award  relief  by  way  of  compen- 
sation except  under  extraordinary  circum- 
stances. It  will  not  suffer  the  invasion  of 
a  right  without  affording  the  appropriate 
remedy,  and  such  is  the  fiexibility  of  the 
remedies  which  such  a  court  may  grant, 
that  it  is  indeed  difficult  to  conceive  of  a 
state  of  facts  in  which  its  strong  arm  is 
powerless  to  interfere.  The  wrongful  acts 
which  the  defendants  threatened  to  do  are 
destructive  trespasses, — trespasses  whicli, 
if  not  restrained  by  the  court,  will  result 
in  a  destruction  of  part  of  the  freehold,  in 
and  to  which  freehold  the  plaintiffs  have  a 
vested  right  which  will,  if  they  be  pro- 
tected therein,  ripen  into  a  perfect  title. 
The  effect  of  a  perpetual  injunction,  if  de- 
creed, will  be  to  prevent  defendants  from 
working  the  claim  and  extracting  the  min- 
erals, and  to  permit  plaintiffs,  who  have 
not  been  able  so  to  do  because  of  the  wrongs 
of  defendants,  to  mine  the  claim  and  ex- 
tract the  minerals  therefrom. 

The  destructive  trespasses  threatened 
by  the  defendants  are  injuries  which  are 
irreparable  by  definition,  the  injury  going 
to  the  substance  of  the  estate  (Boyd  v. 
Desrozier,  20  Mont.  444,  52  Pac.  53)  ;  and 
it  is  therefore  unnecessary  to  consider  the 
question  of  the  adequacy  of  the  $25,000 
bond,  or  the  insolvency  of  the  defendants, 
though  these  considerations  might  be  of 
moment  under  different  circumstances.  The 
equitable  doctrines  which  are  applied  every 
day  to  other  contracts  for  the  sales  of 
lands  seem  to  be  those  which  should  here 
govern.  Where  a  vendor  wrongffully  pre- 
vents a  vendee  from  performing  a  condition 
precedent  on  his  part  to  be  performed,  un- 
der a  valid  executory  contract,  courts  will 
not  suffer  the  vendor  to  escape  on  the 
ground  of  such  default  occasioned  by  his 
own  wrong,  but  will  order  that  if  the  veu- 
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dee  perform  within  a  time  certain,  the 
yendor  must  convey.  So,  if  the  lessor  un- 
lawfully prevents  the  lessee  from  removing 
from  the  demised  property  a  house  which 
the  latter  had  the  right  to  remove  during 
the  term,  by  virtue  of  an  agreement  in  the 
lease,  and  the  legal  remedy  be  inadequate, 
the  chancellor  will,  we  think,  after  the  ex- 
piration of  the  term,  enjoin  the  lessor  from 
interfering  with  its  removal  by  the  lessee, 
even  though  the  house  belong  to  the  les- 
sor. Were  the  plaintiffs  now  working  the 
claim  and  extracting  the  minerals,  could 
defendants  in  a  suit  brought  by  them  to 
oust  plaintiffs,  or  to  enjoin  them  from 
working  and  extracting  the  deposits,  prevail 
against  the  facts  in  this  suit  if  pleaded  by 
the  plaintiffs?  Would  the  court  declare 
that  plaintiffs  were  without  right  within 
a  reasonable  time  to  become  the  owners  of 
the  property  which  defendants  agreed  might 
become  theirs?  We  believe  that  both  ques- 
tions would  be  answered  in  the  negative. 

It  is  apparent  to  us  that  if  the  plain- 
tiffs be  not  granted  the  remedy  of  injunc- 
tion, they  will  be  irreparably  injured. 
The  awarding  of  this  remedy  is  not  dis- 
cordant, but  is  in  harmony,  with  the  prin- 
ciples which  must  guide  a  court  of  equity. 
The  lack  of  case  precedent  for  the  appli- 
cation of  the  principles  which  we  invoke 
is  no  obstacle  to  the  granting  of  the  rem- 
edy, which  is  clearly  indicated,  and  indeed 
required,  by  the  undisputed  facts. 

The  order  is  therefore  affirmed. 


ARKANSAS   SUPREHB  COURT. 

BROTHERHOOD  OF  LOCOMOTIVE  FIRE- 
MEN A  ENGINEMEN,  Appt., 

V. 

ARTHUR  S.  ADAY. 
(—  Ark.  — ,  134  S.  W.  928.) 

Insurance  —  paralysis  ^  constrnction. 

*1.  Paralysis  of  a  hand  is  within  a  policy 
insuring  against  paralysis  of  either  ex- 
tremities. 

Same  —  retirement  from  occupation. 

2.  Paralysis  of  the  hand  of  a  railroad 
fireman  which  compels  him  to  retire  from 
railroad  service  is  within  the  meaning  of 
an  insurance  policy  against  injuries  which 
totally  and  permanently  disable  him  from 
the  performance  of  all  manual  labor. 

Same  —  possibility  of  restoration  —  ef- 
fect. 

3.  An  assured  is  entitled  to  recover  on  a 
policy  insuring  him  against  permanent  dis- 
ability for  performing  manual  labor  on 
account  of  permanent  paralysis  of  either 
extremities,  where  one  hand  is  paralyzed 
so  that  it  compels  him  to  abandon  his  call- 
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ing,  and  there  is  no  way  of  restoring  it  to 
usefulness  except  by  an  operation  which  he 
has  no  means  to  secure. 

(January  30,  1911.) 

APPEAL  by  defendant  from  a  judgment  of  , 
the  Circuit  Court  for  Union  County  in 
plaintiff's  favor  in  au  action  broufirht  to  re- 
cover the  amount  alleged  to  be  due  on  & 
benefit  certificate.    Affirmed. 


Statement  by  Klrby,  J.: 

This  suit  is  on  a  benefit  certificate  for  $1,- 
500,  numbered  A  92,592,  taken  out  by  ap- 
pellee, a  fireman,  in  the  Brotherhood  of 
Locomotive  Firemen  A  Enginemen,  when  he 
joined  the  Brotherhood,  in  1902.  He  went 
delinquent  in  1906,  but  was  reinstated,  and 
it  was  alleged  that  while  he  was  a  member 
in  good  standing  upon  the  books  of  the 
grand  lodge,  his  left  hand  became  perma- 
nently paralyzed,  which  permanently  and 
totally  disabled  or  incapacitated  him  from 
performing  all  manual  labor,  which,  by  the 
terms  of  his  beneficiary  certificate,  entitled 
him  to  the  payment  of  the  full  amount 
thereof;  that  he  had  duly  filed  his  claim, 
as  required  by  the  laws  of  the  Brotherhood, 
and  payment  thereof  was  refused.  Appel- 
lant answered,  admitting  that  appellee  be- 
came a  member  of  the  Brotherhood  of  Lo- 
comotive Firemen  A  Enginemen,  and  that 
the  certificate  sued  upon  was  issued  to 
him;  that  he  was  suff'ering  from  paralysis 
of  his  left  hand;  denied  that  it  occurred  at 
the  time  and  in  the  manner  alleged;  denied 
that  said  paralysis  totally  disabled  or  in- 
capacitated him  from  all  manual  labor; 
that  said  paralysis  is  permanent;  and  that 
said  paralysis  is  of  either  of  plaintiff's 
extremities;  denied  that  it  promised  to  pay 
appellee  $1,500  or  any  other  sum;  and  al- 
legea  that  he  obtained  said  beneficiary 
certificate  upon  a  false  warranty  that  he 

Note.  —  The  question  of  what  constitutes 
disability  within  the  me'aning  of  accident 
or  health  policies  is  covered  in  the  note  to 
Turner  v.  Fidelity  A  C.  Co.  38  L.R.A.  529, 
and  the  supplemental  notes  thereto  accom- 
panying Keith  V.  Chicago,  B.  A  Q.  R.  Co. 
23  L.R.A.(N.S.)  362,  and  Industrial  Mut. 
Indemnity  Co.  v.  Hawkins,  29  L.R.A.(N.S.) 
635. 

A  search  has  disclosed  no  cases  since  the 
writing  of  the  last  note  which  have  passed 
upon  that  question. 

For  a  note  on  liability  for  death  under 
policy  insuring  against  permanent  or  total 
disability,  see  Hill  v.  Travelers'  Ins.  Co.  28 
L.R.A.(N.S.)   742. 

For  a  note  bn  liability  for  indemnity 
against  total  disability  which  results  from 
an  injury  for  which  an  independent  indem- 
nity is  provided,  see  Anderson  v.  .^na  L. 
Ins.  Co.  28  L.R.A.(N.S.)  730. 
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did  not  have  paralysis,  which  rendered  it 
▼end.  A  copy  of  the  constitution  of  the 
Brotherhood  of  Locomotive  Firemen  k 
Enginemen  was  introduced  in  evidence,  and 
S  70  provides:  "A  heneficiary  member  in 
good  standing  upon  the  hooks  of  the  grand 
lodge,  becoming  totally  and  permanently 
blind  in  one  or  both  eyes,  or  who  may  be- 
come totally  and  permanently  disabled  or 
incapacitated  from  performing  all  manual 
labor  on  account  of  Bright's  disease  of  the 
kidneys,  permanent  paralysis  of  either  ex- 
tremities, locomotor  ataxia,  or  consumption 
of  the  lungs  in  its  last  stage,  shall  be  en- 
titled to  the  amount  of  his  beneficiary 
certificate,"  etc. 

The  testimony  tended  to  show  that  Arthur 
Sl  Aday  filed  his  claim  for  total  disability 
nnder  his  benefit  certificate  in  accordance 
with  the  constitution  of  the  order,  demand- 
ing the  entire  amount  thereof  on  March  16, 
1908,  on  account  of  permanent  paralysis  of 
his  left  hand;  that  his  hand  was  not  in  as 
bad  condition  then  as  at  the  time  of  trial, 
when  he  testified:  "The  condition  of  the 
hand  at  the  present  time  is,  four  fingers  of 
this  hand  are  dead>  no  feeling  in  them  at 
all.  I  can  pierce  them  with  a  knife  and 
still  have  no  feeling  in  them.  I  am  unable 
to  grasp  anything.  I  have  no  feeling  what- 
ever in  those  fingers.  I  have  no  grip  with 
my  thumb  much,  the  only  little  grip  that 
I  have  in  that  hand,  though,  is  with  my 
thumb.  It  is  getting  worse  all  the  time." 
He  testified  that  he  had  worked  some  in  a 
pool  room  within  eighteen  months  before 
the  trial,  racking  up  the  pool  balls,  and 
also  on  the  river  while  in  Kentucky,  as  the 
clerk  of  a  boat,  and  two  or  three  months  on 
the  railroad  in  Louisiana  as  a  fireman, 
after  putting  in  his  claim,  before  he  was 
taken  out  of  the  railroad  service  in  August, 
1908;  that  there  is  nothing  the  matter  with 
his  right  hand. 

Dr.  H.  A.  Murphy  testified  that  in  May  or 
June,  1909,  he  made  an  examination  of 
appellee's  hand  at  the  request  of  an  official 
of  the  Brotherhood  of  Locomotive  Firemen 
k  Enginemen. 

Q.  State  what  you  found  upon  your  ex- 
amination, please? 

A.  I  found  the  left  hand  totally  para- 
lysed. 

Q.  Would  you  say  as  an  expert  that  the 
disability   was  permanent? 

A.  It  is. 

Q.  Can  he  use  and  work  with  that  hand? 

A.  Not  to  perform  what  I  think  is 
manna!  labor.    He  could  not  do  hard  work. 

Dr.  L.  L.  Purifoy  testified  that  in  the 
rammer  of  1909  he  made  an  examination 
of  the  hand  of  appellee  at  the  instance  of 
appellant,  and  that  he  found  paralysis  in 
his  left  hand. 
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Q.  Is  it,  in  your  opinion,  a  total  or  per- 
manent disability? 

A.  It  is,  without  an  operation.  I  think 
at  this  time,  without  an  operation,  that  it 
would  be  permanent. 

Q.  Would  he  have  the  use  of  his  fingers? 

A.  He  would  not  at  this  time. 

Dr.  J.  B.  Wharton  testified  that  he  was 
the  medical  examiner  for  appellant,  and  in 
his  official  capacity  wrote  the  following  let^ 
ter  to  the  grand  medical  examiner  of  the 
order,  and  that  everything  in  it  was  true  to 
the  best  of  his  knowledge  and  belief: 

Exhibit  to  Testimony  of  A.  S.  Aday  and 
Dr.  J.  B.  Wharton. 
El  Dorado,  Ark.,  Sept.  1,  ^908. 
Mr.  W.  E.  Cory, 

Grand  Med.  Exam.  Locomotive  Fire,  k 
Engr., 

Cleveland,  Ohio. 
Dear  Sir: — 

This  is  to  certify  that  after  a  very  carer 
ful  examination  of  the  conditions  existing 
at  present  in  the  case  of  A.  S.  Aday,  locomo- 
tive fireman  on  the  Louisiana  Division,  show 
that  his  left  hand  has  atrophied  and  con- 
tracted to  such  an  extent  that  it  rendera 
him  disqualified  to  do  any  further  train 
service  or  any  manual  labor.  This  condition 
did  not  exist  in  the  least  at  the  time  I 
examined  him  twelve  months  ago  this  last 
June  for  position  on  the  Louisiana  Di- 
vision. At  that  time  his  hand  had  its 
natural  full  strength  and  did  not  show 
any  signs  of  weakness  whatever,  and  has 
not  until  within  the  last  two  or  three 
months.  There  has  been  a  steady  weaken- 
ing of  the  muscles  of  the  hand  and  wrisL 
In  my  opinion  condition  was  brought  about 
as  a  result  of  loss  in  the  nerve  supply  of 
the  hand.  In  1903  he  sustained  a  deep 
cut  on  the  anterior  surface  of  the  arm  and 
lower  third,  severing  a  part  of  the  main 
nerve  supply  ligaments  of  muscles  of  the 
arm  and  forearm.  I  claim  that  this  injury 
received  at  that  time  has  brought  about  the 
present  existing  condition  of  the  hand. 
This  injury  he  received  was  done  while  on 
duty  on  an  engine  on  the  Illinois  Central 
Railroad  during  a  wreck.  He  was  thrown 
through  a  cab  window,  cut  his  arm,  and  I 
wish  to  recommend  that  he  be  paid  the  full 
amount  of  his  insurance  in  the  Brother- 
.hood,  in  order  that  he  may  be  able  to  go> 
to  some  eminent  specialist  and  try  to  have 
his  hand  and  arm  saved  before  it  is  too* 
late,  and  unless  he  receives  this  money  he 
will  be  unable  to  get  the  attention  he  neces- 
sarily must  have  in  order  to  try  to  save 
his  hand,  and  have  it  restored  to  anything 
like  its  normal  condition  again.  He  has  not 
the  necessary  funds  in  sight  to  receive  the 
proper  attention  that  he  should  have.     On 
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account  of  this  injury  and  loss  of  strength 
in  his  hand,  he  has  been  forced  to  retire 
from  any  further  service  of  the  railroad 
company,  so  you  can  readily  see  the  posi- 
tion it  places  him  in.  Now  I  take  the 
liberty  to  recomhiend  to  you  and  the  officers 
of  the  Brotherhood  of  Locomotive  Firemen 
A.  Enginemen  that  he  be  paid  the  full 
amount  of  his  policy;  and  if  I  did  not 
think  it  justifiable,  I  would  not,  as  your 
medical  examiner,  recommend  this  done. 
Yours  very  truly, 

Dr.  J.  B.  Wharton, 
Med.  Exam,  for  Pine  Hill  Lodge,  No.  618. 

El  Dorado,  Arkansas.    Med.  Exam.  0.  K. 

C.  B.  of  L.  E.  &  E.,  and  B.  of  R.  T. 

Subscribed  and  sworn  to  before  me  thia 
the  Ist  day  of  September,  1908. 

James  Carroll,    Notary   Public. 

I  solemnly  swear  that  the  statements 
made  in  this  letter  are  the  facts. 

[Signed]   A.  S.  Aday. 

Subscribed  and  sworn  to  before  me  this 
1st  day  of  September,  1908. 

[Seal]    Jas.   Carroll,  Notary  Public. 

The  court  directed  the  jury  to  find  a  ver- 
dict for  plaintiff  for  the  amount  sued  for, 
and  from  the  judgment  defendant  appealed. 

It  is  contended,  first,  that  the  court  erred 
in  giving  a  peremptory  instruction  for 
plaintiff.  The  undisputed  testimony  showed 
that  Aday's  left  hand  was  paralyzed;  that 
the  four  fingers  of  it  atrophied  and  are 
dead, — ^no  feeling  in  them  at  all,  as  he  ex- 
pressed it;  that  he  was  unable  to  grasp 
anything;  that  he  had  very  little  grip  in 
his  thumb;  and  that  his  hand  was  getting 
worse  all  the  time,  and  because  of  it  he 
was  unable  to  perform,  and  compelled  to 
retire  from,  any  further  railroad  service. 
T^vo  of  the  three  experts  employed  by  ap- 
pellant to  examine  him  testified  that  the 
left  hand  was  paralyzed  and  the  disability 
permanent,  and  the  other,  that  without  an 
operation  it  was  permanent  paralysis;  and 
the  proof  was  undisputed  that  his  con- 
dition was  such  that  he  could  not  procure 
the  service  of  such  an  eminent  specialist 
as  would  be  able  to  perform  the  operation 
that  might  result  in  preventing  the  disa- 
bility from  continuing  permanent. 

Mr.  R.  li.  Floyd  for  appellant. 
Messrs.  Mahoney  &  Mahoney  and  Pow- 
ell &  Taylor  for  appellee. 

Klrby»  J.,  delivered  the  opinion  of  the 

court: 

It  is  contended  first  that  if  appellee  had 
permanent  paralysis  of  his  hand,  that  it 
was  not  "permanent  paralysis  of  either  ex- 
tremities" within  the  meaning  of  the  con- 
stitution of  the  order;  second,  that  he  was 
not  thereby  "permanently  and  totally  dis- 
abled or  incapacitated  from  performing  all 
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manual  labor,"  and  entitled  to  the  amount 
of  his  beneficiary  certificate;  third,  that 
the  court  erred  in  giving  a  peremptory  in- 
struction in  favor  of  plaintiff.  The  con- 
tract, and  constitution  relating  to  it,  should 
be  construed  according  to  the  plain  and 
obvious  meaning  of  their  provisions,  and 
with  a  view  to  accomplish  the  purpose  for 
which  the  Brotherhood  is  maintained  and 
persons  become  members  thereof;  and  as 
this  court  said  in  Industrial  Mut.  Indemnity 
Go.  V.  Hawkins,  94  Ark.  417,  29  L.R.A. 
(N.S.)  635,  127  S.  W.  467:  "The  contract 
sued  on  is  like  any  other  insurance  policy, 
and  its  provisions  should  therefore  be  con- 
strued most  strongly  against  the  insurer. 
As  the  language  employed  is  that  of  the 
defendant,  a  construction  will  not  be 
adopted  which  will  defeat  a  recovery  if  it 
is  susceptible  of  a  meaning  that  will  permit 
one.  American  Bonding  Co.  v.  Morrow, 
80  Ark.  49,  117  Am.  St.  Rep.  72,  96  S.  W. 
617;  Title  Guaranty  &  Surety  Co.  v.  Bank 
of   Fulton,   89  Ark.   471,   117  S.   W.  637." 

1.  The  extremities  of  the  body  are  four 
in  number,  and  "either"  is  one  indiffer- 
ently,— any  one  of  them;  and  the  perma- 
nent paralysis  of  a  hand  resulting  from  a 
cut  on  the  arm  brought  appellee  within 
the  meaning  of  the  term  "permanent  paraly- 
sis of  either  extremities,"  as  expressed  in 
§  70  of  the  constitution. 

2.  The  purpose  of  the  Brotherhood,  and 
the  object  of  the  contract,  was  to  protect 
the  beneficiary  from  the  loss  of  time  and 
wages  caused  by  disease  and  injury,  and 
provide  a  fund  for  his  support  if  the  injury 
"totally  and  permanently  disabled  him  from 
the  performance  of  all  manual  labor;"  in 
other  words,  from  earning  a  livelihood. 
"Total  disability  does  not  mean  absolute 
physical  disability  on  the  part  of  the  in- 
sured to  transact  any  kind  of  business  per- 
taining to  his  occupation.  Total  disability 
exists  although  the  insured  is  able  to  per- 
form occasional  acts  if  he  is  unable  to  do 
any  substantial  portion  of  the  work  con- 
nected with  his  occupation.  It  is  sufficient 
to  prove  that  the  injury  wholly  disabled 
him  from  the  doing  of  all  the  substantial 
and  material  acts  necessary  to  be  done  in 
the  prosecution  of  his  business,"  etc.  Kerr, 
Ins.  §§  385,  386;  4  Joyce,  Ins.  §  3031.  Our 
court  said  in  Industrial  Mut.  Indemnity 
Co.  v.  Hawkins,  supra:  "Total  disability 
is  necessarily  a  relative  matter,  and  must 
depend  chiefly  on  the  peculiar  circumstances 
of  each  case.  It  must  depend  largely  upon 
the  occupation  and  employment  and  the 
capabilities  of  the  person  injured." 

The  testimony  shows  that  appellee  wan 
a  locomotive  fireman  and  engaged  in  the 
railroad  service;  that  he  took  this  bene- 
ficiary certificate  to  indemnify  him  in  case 
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of  loss  of  time  and  wages,  occasioned  by 
injury  from  the  hazard  of  his  employment 
or  the  diseases  specified  in  the  contract 
that  might  destroy  his  ability  to  continue 
therein.  The  undisputed  evidence  shows 
that  because  of  this  permanent  paralysis 
of  his  hand  he  is  not  longer  able  to  perform 
any  railroad  or  train  service  whatever,  and 
has  been  compelled  to  retire  from  such 
service  because  of  said  injury.  It  incapa- 
citated him,  not  only  from  some  of  the 
duties  incident  to  his  service  in  some  lines 
of  railroad  employment,  but  from  the  per- 
fonnaxice  of  all  the  duties  of  every  kind  in 
that  service, — ^the  only  one  to  which  he 
was  trained  and  accustomed,  and  in  which 
he  was  employed  at  the  time  of  taking 
membership  in  this  Brotherhood,  whose 
purpose  was  to  protect  him  while  engaged 
in  such  service.  It  was  evidently  the  in- 
tertion  of  the  parties  to  protect  the  bene- 
ficiary and  permit  him  to  recover  the  full 
amount  of  his  certificate  upon  the  occurrence 
of  any  one  of  the  causes  specified  when  it 
permanently  and  entirely  incapacitated  him 
from  all  service  of  any  kind  whatever  in  the 
railroad  employment.  Section  69  of  the 
constitution  of  this  order  lends  weight  to 
the  correctness  of  this  view  and  construc- 
tion, unoe  it  allows  a  beneficiary  member 
sustaining  the  loss  of  a  hand  or  a  foot  by 
actual  separation  to  receive  the  full  amount 
of  his  beneficiary  claim;  and  we  can  see 
no  difference  between  the  total  incapacity 
of  the  member  by  the  loss  of  a  hand  by 
actual  separation  and  its  absolute  loss  of 
usefulness  by  paralysis  thereof;  and  hold 
that  it  was  such  a  permanent  and  total 
disability  as  was  in  the  contemplation  of 
the  parties  in  the  making  of  this  contract. 
3.  That  the  court  erred  in  directing  a 
verdict  for  appellee.  The  undisputed  testi- 
mony showed  that  his  left  hand  was  para- 
lyzed, that  the  four  fingers  of  it  were  at- 
rophied or  "dead, — no  feeling  in  them  at 
all,"  as  he  expressed  it;  that  he  was  unable 
to  grasp  anything;  that  he  had  very  little 
^ip  in  his  thumb,  and  that  his  hand  was 
getting  worse  all  the  time;  and  that  be- 
cause of  it  he  was  unable  to  perform,  and 
compelled  to  retire  from,  any  further  rail- 
road service  whatever.  Two  of  the  three 
experts  employed  by  appellant  to  examine 
him  testified  that  the  left  hand  was  para- 
lyzed and  the  disability  permanent,  and  the 
other,  that  without  an  operation  it  was  per- 
manent paralysis;  and  the  proof  was  un- 
disputed that  his  condition  was  such  that 
be  could  not  procure  the  service  of  such  an 
eminent  specialist  as  would  be  able  to  per- 
form the  operation  that  might  result  in 
preventing  the  disability  from  continuing 
oermanent.  There  was  no  conflict  in  this 
Ustimony.  It  was  undisputed  that  his  left 
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hand  was  permanently  paralyzed  unless, 
as  one  expert  thought,  it  might  possibly 
be  cured  by  an  operation  by  such  an  emi- 
nent specialist  as  the  undisputed  testimony 
showed  he  had  no  means  to  employ. 

Under  our  view  of  the  case,  there  was  no 
question  for  the  jury,  and  the  court  did 
not  err  in  directing  their  verdict.  Judg- 
ment afiirmed. 


ARKANSAS  SUPREME  COURT. 

J.  J.  SMITH  et  al.,  Appts., 

V. 

G.  G.  DANDRIDGE  et  al.     . 

(—  Ark.  — ,  135  S.  W.  800.) 

Injunction  —  against  payment  of  com- 
pensation to  director  of  school  dis- 
trict ^  refusal. 

Equity  will  not,  at  the  suit  of  taxpayers, 
enjoin  the  payment  of  reasonable  compen- 
sation for  necessary  personal  services  ren- 
dered by  one  of  the .  directors  of  a  school 
district,  which  are  entirely  outside  the 
duties  of  his  office  as  director  in  full  per- 
formance of  his  contract  with  the  board, 
which  it  accepted,  and  the  benefit  of  which 
has  been  retained  by  the  district,  since  the 
cofttract  being  only  voidable,  the  district 
must  make  the  requisite  compensation  it  it 
accepts  the  benefits,  without  attempting  to 
avoid  the  contract. 

(February  27,  1911.) 

"Sole,  ^  Obligation  of  public  corporation 
to  pay  for  services  rendered  under 
contract  in  which  officer  is  person^ 
ally  interested, 

I.  Right  as  affected  by  public  policy. 

a.  In  general,  129. 

b.  Where   contract   is   performed. 

1.  Right    to    recover    on    con- 
tract,   131. 

2.  Right  to  recover  on   quan- 
turn   meruit,  131. 

c.  Right    to    enforce    unperformed 
contract,  135. 

II.  Where  forbidden  by  statute. 

a.  Validity  of  contract,    135. 

b.  Right    to    recover    on    quantum 
meruit,    136. 

III.  To  whom  prohibition  applies,  137. 
IV.  Sufficiency  of  interest. 

a.  In  general,   !)39. 

b.  Assignment  to  ofiiccrs,   140. 

c.  Resignation  of  officers  or  dispos- 
al of  interest,  140. 

d.  Where  officer  is  related  to  con- 
tracting party,  141. 

V.  Who  may  raise  question,  141. 

f.  Bight  as  affected  by  public  policy, 

a.  In  general. 

As  to  the  liability  of  a  municipality  or 
other    public    corporation    on    implied   con- 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Chancery  Court  for  Logan  Coun- 
ty, Northern  District,  dismissing  the  com- 
plaint in  an  action  to  enjoin  the  payment 
of  a  school  warrant  issued  to  defendant 
Dandridge  for  services  alleged  to  have  been 
performed  by  him  for  the  school  district. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Cochran,  for  appellants: 

The  courts  have  laid  it  down  as  a  gen- 
eral rule  of  law  that  directors  of  a  cor- 
poration have  no  power  to  vote  themselves 
compensation,  when  the  charter  and  by- 
laws of  the  company  contain  no  express 
provision  therefor. 

Doe  V.  Northwestern  Coal  k  Transp.  Co. 
78  Fed.  62;   Hardee  v.  Sunset  Oil  Co.  56 


Fed.  54;  Hill  v.  Rich  Hill  Coal  Min.  Co. 
119  Mo.  9,  24  S.  W.  223;  Ward  v.  Davidson, 
89  Mo.  445,  1  S.  W.  846;  Figge  v.  Bergen- 
thal,  130  Wis.  631,  109  N.  W.  581,  110  N. 
W.  798;  Steele  v.  Gold  Fissure  Gold  Min. 
Co.  42  Colo.  529,  126  Am.  St.  Rep.  177,  95 
Pae.  349;  Mallory  v.  Mallory  Wheeler  Co. 
61  Conn.  138,  23  Atl.  708;  Graves  v.  Mono 
Lake  Hydraulic  Min.  Co.  81  Cal.  303,  22 
Pac.  605;  Miller  v.  Crown  Perfumery  Co. 
57  Misc.  302,  109  N.  Y.  Supp.  760;  Cen- 
tral Consumers*  Wine  &  Liquor  Co.  v.  Mad- 
den, —  N.  J.  Ch.  — ,  68  Atl.  778. 

Messrs.  Carmichael,  Brooks,  A  Pow- 
ers, for  appellees: 

A  contract  between  a  public  board  and 
one  of  its  members  is  not  an  invalid  con- 


tracts,   generally,    see    note    in    27    L.R.A. 
(N.S.)    1120. 

As  to  the  liability  of  a  municipality  or 
other  public  corporation  upon  implied  con- 
tracts for  labor  performed  or  services  ac- 
cepted by  it,  see  note  in  27  L.R.A. (N.S.) 
1125. 

As  to  the  liability  of  a  municipality  or 
other  public  corporation  on  an  implied  con- 
tract for  publishing  notices  in  a  newspaper, 
see  note  in  27  L.R.A.(N.S.)  1130. 

As  to  the  obligation  of  a  municipality^  to 
pay  for  property  purchased  from  an  officer 
or^  member  of  a  board  intrusted  with  the 
duty  of  making  purchases,  see  'note  in  9 
L.K.A.{N.S.)   1014. 

Ihe  general  rule  is  that  an  officer  of  a 
public  corporation  cannot  become  person- 
ally interested  in  a  contract  with  the  board 
of  which  he  is  a  member,  or  in  a  contract 
with  such  public  corporation  with  reference 
to  the  performance  of  any  labor  or  services 
as  to  which  he  has  in  any  way  a  public  duty 
to  perform,  either  by  overseeing  or  passing 
upon  such  labor,  or  auditing  or  allowing  a 
tiaim  therefor,  or  directing  the  payment 
thereof.  This  principle  is  merely  the  appli- 
cation of  the  general  rule  that  a  person  can- 
not be  both  employer  and  employee.  Any 
of  the  cases  hereinafter  cited  sustain  this 
doctrine. 

McGehee  v.  Lindsay,  6  Ala.  16,  holds  that 
the  president  of  the  board  of  river  commis- 
sioners, whose  duty  it  is  to  contract  for  and 
oversee  the  removal  of  obstructions  to  navi- 
gation in  a  river,  cannot  associate  himself 
with  others,  and  make  a  contract  with  the 
board  for  the  performance  of  a  portion  of 
such  work;  and  a  contract  for  this  purpose 
with  the  association  is  invalid  as  violative 
of  public  policy.  The  court  said  that  "it  is 
difficult  to  conceive  of  a  contract  more  pal- 
pably violative  of  public  policy  than  that 
which  the  court  is  called  on  to  enforce.  The 
plaintiff,  together  with  two  others,  is  deput- 
ed by  the  state  to  perform  a  public  trust, 
and  to  that  end  is  authorized  to  enter  into 
a  contract  to  have  certain  work  done  at 
the  lowest  price;  himself  and  associates  are 
to  supervise  the  work,  and  to  pay  for  it  by 
checking  upon  the  public  funds,  which  were 
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made  subject  to  his  order.  He  enters  upon 
the  discharge  of  the  trust,  lets  out  the  work ; 
but  himself  and  one  of  his  associates  are  in- 
terested in  the  contract,  to  the  extent  of  one 
eighth  each.  Here  is  a  striking  departure 
from  the  line  of  duty;  he  had  stipulated 
with  the  state  and  pledged  himself  to  exer- 
cise his  'disinterested  skill,  diligence,  and 
zeal'  for  its  'exclusive  benefit  in  the  busi- 
ness.* His  interest  became  adverse  to  that 
of  the  state  whenever  he  assumed  the  two- 
fold character  of  contracting  and  being  con- 
tracted with.  He  was  required  by  the  stat- 
utes under  which  he  acted,  to  have  the  work 
well  done,  and  on  the  best  terms;  yet  he  was 
interested  in  having  it  done  in  such  manner 
as  was  least  expensive  to  the  company  with 
which  he  had  associated,  and  most  expensive 
to  the  state.  His  participation  in  the  con- 
tract without  the  assent  of  the  state  was  a 
fraud,  no  doubt,  detrimental  to  its  interests. 
The  case  itself  shows  that  so  long  as  cupid- 
ity is  an  attribute  of  our  nature,  the  state 
must  be  a  sufferer  in  transactions  with  its 
citizens;  unless  the  sentiment  shall  become 
universal,  that  good  morals  and  justice  re- 
quire the  same  measure  of  integrity  in  pub- 
lic, as  in  private,  dealings." 

In  Beebe  v.  Sullivan  County,  64  Hun,  377, 
19  N.  Y.  Supp.  629,  a  contract  to  conduct 
certain  litigation  for  the  county  by  an  at- 
torney at  the  time  a  member  of  the  board  of 
supervisors  is  held  violative  of  public  policy 
and  void,  even  though  the  attorney  em- 
ployed did  not  vote  on  the  question  of  his 
employment  nor  upon  the  auditing  of  his 
bill.  The  court  said  that  such  public  offi- 
cials had  no  right  to  enter  into  a  contract  ' 
for  their  own  benefit  with  their  principal, 
the  county  of  Sullivan.  They,  being  trus- 
tees, have  no  right  to  enter  into  contracts 
with  each  other  at  the  expense  of  those  for 
whom  they  are  acting,  and  whose  interests 
they  are  bound  to  guard  and  protect,  and 
added:  "The  illegality  of  such  contracts 
does  not  dei>end  upon  statutory  enactments. 
They  are  illegal  at  common  law.  It  is  con- 
trary to  good  morals  and  public  policy  to 
permit  municipal  officers  of  any  kind  to  en- 
ter into  contractual  relations  with  the  mu- 
nicipality of  which   they   are  officers;   and 
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tract  by  reason  of  the  official  relations  be- 
tween the  two. 

Tippecanoe  County  v.  Mitchell,  131  Ind. 
370,  15  L.R,A.  520,  30  N.  E.  409. 

A  contract  of  a  corporation  with  its 
officers  is  not  absolutely  and  ipso  facto 
Toid;   but   it   is   voidable. 

Union  P.  R.  Co.  v.  Credit  Mobilier,  135 
Mass.  376;  Kelley  v.  Newburyport  &  A. 
Horse  R.  Co.  141  Mass.  496,  6N.  E.  745; 
Nye  V.  Storer,  168  Mass.  63,  46  N.  E.  402; 
Sylvester  v.  Webb,  179  Mass.  236,  52  L.KA. 
518,  60  N.  E.  495. 

Appellee  is  entitled  to  a  reasonable  com- 
pensation for  the  work  done. 

Spearman  v.  Texarkana,  58  Ark.  348, 
22  L.R.A.  855,  24  S.  W.  883. 


Franenthal,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  instituted  by  appel- 
lants, who  were  residents  and  taxpayers 
of  the  special  school  district  of  Paris, 
against  the  treasurer  of  the  county  in 
which  the  school  district  is  situated,  and 
G.  G.  Dandridge,  to  enjoin  the  payment  of 
a  school  warrant  which  had  been  issued  by 
the  president  and  secretary  of  said  school 
district  to  said  Dandridge,  for  work  and 
labor  alleged  to  have  been  performed  by 
him  for  the  school  district.  The  special 
school  district  of*  Paris  had  duly  entered 
into  a  contract  with  certain  contractors  for 
the  erection  of  a  school  building,  and  later 
it  w^as  deemed  necessary  to  employ  someone 
as  superintendent  to  be  present  at  the  work 


this  principle  applies  with  particular  force 
to  members  of  a  board  like  a  board  of  super- 
visors, which  not  only  makes  the  contract, 
but  subsequently  audits  the  bill."  In  this 
state,  however,  there  is  a  provision  of  the 
Penal  Code  making  the  entering  into  such 
contracts  by  public  officers  a  criminal  of- 
fense. 

An  exception  to  this  rule  is  made  in  Syl- 
vester V.  Webb,   179  Mass.  236,  52  L.R.A. 
518,  60  N.  £.  495,  which  holds  a  contract 
by  a  school  district  with  a  partnership,  a 
member  of  which  was  one  of  the  trustees 
of  the  district,  for  the  erection  of  a  build- 
ing for  the  district,  not  to  be  violative  ot 
public  policy.     The  theory  of  the  court  id 
that  since  the  legislature  had  expressly  for- 
bidden contracts  of  this  character  by  officers 
or  agents  of  the  state,  cities,  and  counties, 
and  had  not  included  town  officials,  it  was 
therefore  not  intended  to  be  the  public  policy 
of  that  state  that  such  contracts,  where  free 
from  fraud   or  corruption,  should  be  pro- 
hibited.   The  court  reasoned  that  "the  omis- 
sion of  the  legislature  to  include  in  these 
prohibitions  one  forbidding  town  officials  to 
nave  a  private  interest  in  contracts  in  which 
their  towns    are    interested    is    significant. 
Massachusetts  towns  have  been  usually  com- 
munities most  of  whose  members  are  well 
known   as   to   their   walk   and   conduct   by 
their  fellows.     Town  officials  have  usually 
been  men  of  probity  and  good  reputation. 
The  business   which   they   have   to   do   for 
their  towns  is  not  ordinarily  of  a  kind  or 
an   amount   which    subjects    the   officer   to 
great  temptation,   and  all  his  acts  are  so 
much  within  the  knowledge   of  other  men 
that  any  fraud  or  corruption,  while  petty 
in  its  gains,  is  likely  to  be  speedily  known, 
and  to  bring  loss  of  esteem  and  quick  dis- 
grace.   In  the  very  small  towns  such  a  pro- 
hibition might  cause   inconvenience   in  the 
transaction  of  the  public  business.    It  is  to 
the  credit  of  our  people  that  the  legislature 
has  not  found  it  necessary  to  forbid  town 
officers  to  have  a  private  interest  in  con- 
tracts or  purchases  made  for  the  town.     It 
is  because   they   may  be  counted   upon   to 
nake  none  but  fair  and  honest  deals   for 
themselves  or  others,  that  the  prohibitions 
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imposed  upon  city,  county  and  state  o^cials 
have  not  oeen  extended  further." 

The  same  harmony,  however,  does  not  pre- 
vail among  the  courts  as  to  the  effect  this 
invalidity  has  upon  the  rights  of  the  parties 
to  the  contract  to  enforce  it,  or  if  performed 
to  recover  thereon,  or  to  recover  at  least 
the  value  of  the  labor  or  services  rendered 
thereunder. 

h.  Where  contract  is  performed. 

•   1.  Right  to  recover  on  contract. 

Even  though  contracts  by  an  oflTicer  of  a 
public  corporation  with  a  corporation  have 
been  in  good  faith  performed  by  such  of- 
ficer, and  the  services  rendered  thereun- 
der are  proper  and  necessary,  the  courts 
are  nevertheless  agreed  that,  the  contract 
being  violative  of  public  policy,  no  re- 
covery thereon  may  be  had.  Concordia  v. 
Hagaman,  1  Kan.  App.  35,  41  Pac.  133; 
People  ex  rel.  Plugger  v.  Overvsscl,  1 1  Mich. 
222;  Pickett  V.  School  Dist.  No.  1,  25  Wis. 
551,  3  Am.  Rep.  105;  Ensley  v.  Hollings- 
worth,  —  Ala.  — ,  54  So.  95;  and  see  also 
cases  cited  infra  II.  b. 

In  Re  Moran,  130  N.  Y.  Sunp.  432,  the 
court  remarked  that  the  principle  that  trus- 
tees of  a  municipal  corporation  have  no  right 
to  enter  into  contracts  with  each  other,  at 
the  expense  of  those  for  whom  they  are  act- 
ing and  whose  interests  they  are  bound  to 
guard  and  protect,  is  fundemental  in  the  law 
relating  to  trustees,  and  added :  "Such  ille- 
gality does  not  depend  upon  statutory  enact- 
ment; the  contracts  are  illegal  at  common 
law." 

In  Chicago  v.  Tribune  Co.  248  111.  242,  93 
N.  E.  767,  the  court  expressed  the  opinion 
that  if  a  board  of  education  entered  into  a 
contract  with  one  of  its  own  members  as  the 
representative  of  a  third  person,  the  contract 
would  be  voidable  at  the  election  of  the  mu- 
nicipality. 

2.  Bight  to  recover  on  quantum  merU' 

it. 

As  to  the  right  of  an  officer  of  a  public 
corporation  to  recover  on  quantum  meruit 
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and  represent  the  school  district,  to  see 
that  specifications  as  to  the  brick  work 
were  fully  complied  with.  G.  G.  Dandridge 
was  one  of  the  directors  of  the  school  dis- 
trict, and,  at  the  request  of  a  number  of 
the  other  directors,  he  performed  the  du- 
ties of  superintending  this  work,  and 
later  presented  his  claim  for  such  services 
to  the  board  of  directors.  His  claim, 
amounting  to  $172.50  for  sixty-nine  days' 
work,  was  allowed  by  the  directors  at  one 
of  the  regular  meetings  of  the  school  board. 
At  that  meeting  four  directors  were  pres- 
ent, one  of  whom  was  said  Dandridge,  and 
the  other  three  members  voted  in  favor 
of   the  allowance   of   the   claim. 

It   is   not   claimed   that   there  was   any 
fraud  practised  either  .in  the  selection  of 


Dandridge  or  in  the  allowance  of  his  claim, 
or  that  services  of  the  kind  performed  by 
him  were  not  required.  It  appears  that 
these  services  were  deemed  necessary,  and 
were  for  the  benefit  of  the  school  district, 
and  were  duly  performed  by  Dandridge. 
and  the  amount  of  his  claim  was  a  fair  and 
reasonable  compensation  therefor.  It  is 
urged  that  Dandridge  was  one  of  the  school 
directors,  and,  on  that  account,  he  could 
not  enter  into  a  contract  for  his  own  em- 
ployment by  the  school  district;  and  it  is 
also  urged  that  his  claim  was  allowed  at  a 
meeting  where  either  his  vote  or  his  presence 
was  necessary  to  constitute  a  quorum,  and 
on  that  account  its  allowance  was  not 
legally  made,  and  for  these  reasons  it  is 
contended  that  the  warrant  issued  for  the 


the  v^lue  of  services  rendered  under  a  con- 
tract with  the  corporation,  which  is  violative 
of  public  policy,  the  courts  are  not  agreed, 
and  in  some  jurisdictions  the  decisions  on 
the  question  are  not  in  harmony. 

This  question  received  consideration  in 
Stropes  V.  Greene  County,  72  Ind.  42,  which 
denies  the  right  of  a  county  auditor  to  pub- 
lish a  delinquent  tax  list  in  his  own  news- 
paper without  precedent  request  from  anyone 
representing  the  county,  and  compel  pay- 
ment of  the  value  of  the  work  out  of  the 
county  treasury.  As  to  the  right  to  reco^r 
the  reasonable  value  of  the  work  in  publish- 
ing a  list,  although  an  express  contract 
therefor  would  have  been  void,  the  court,  in 
denying  the  right  to  such  recovery,  said: 
"A  recovery  for  the  reasonable  value  of  work 
done  quantum  valehat  always  presupposes  a 
contract.  The  whole  theory  upon  which  re- 
coveries are  allowed,  where  there  is  no  ex- 
press contract,  is  that  justice  requires  that 
courts  declare  that  a  contract  exists  by  im- 
plication. Where  there  are  no  parties  cap- 
able of  contracting,  or  'where  public  policy 
prohibits  a  contract,  there  cannot  be  any 
kind  of  a  valid  contract,  either  by  express 
agreement  or  by  implication." 

In  Ft.  Wayne  v.  Rosenthal,  76  Ind.  166, 
39  Am.  Rep.  127,  a  contract  by  a  board  of 
health  of  a  school  district  with  one  of  its 
members,  to  vaccinate  children  attending  the 
schools  of  the  district  whose  parents  were 
unable  to  pay  for  such  services,  was  held  to 
be  invalid  as  violative  of  public  policy,  with- 
out reference  to  whether  such  member  was 
within  the  statutory  inhibition  against  offi- 
cers of  public  corporations  contracting  with 
themselves,  although  an  emergency  existed 
which  required  such  vaccination.  The  court 
said:  "The  board  and  its  members  held  po- 
sitions of  trust  and  confidence  toward  the 
city.  Their  responsibilities  in  reference  to 
the  services  for  which  the  appellee  claimed 
compensation  were  at  once  important  and 
delicate.  It  was  for  them  to  decide  whether 
an  emergency  had  arisen,  and  what  children 
were  entitled  to  be  treated  at  the  public  ex- 
pense. The  emergency,  if  it  existed  at  all, 
was  such  as  called  for  immediate  and  au- 
thoritative decision  upon  the  case  of  each 
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applicant.  According  to  his  own  testimony, 
the  appellee  took  upon  himself  his  share  of 
this  respon^iibility.  He  went  to  the  school - 
houses,  and,  upon  the  statements  of  the  chil- 
dren and  their  teachers  that  the  parents 
were  unable  to  pay  for  it,  he  did  the  work 
himself,  at  the  rate,  probably,  of  150,  or 
more,  per  day,  and  charged  the  city  $1  for 
each  vaccination.  The  antagonism  between 
the  appellee's  private  interest  and  his  pub- 
lic duty,  it  is  manifest,  was  very  great,  and 
calculated  to  cast  suspicion  upon  his  dis- 
charge of  duty,  no  matter  how  faithfully  and 
conscientiously  it  was  done.  Let  it  be  un- 
derstood that  such  personal  advantage  may 
result  to  a  member  of  the  board,  and  sus- 
picion not  only  attaches  to  his  selection  of 
those  who  may  be  served  at  public  ex- 
pense, but  it  extends  to  and  taints  the 
original  decision  and  declaration  of  the 
board,  that  an  emergency  existed  which 
required  the  work  to  be  done."  The  ques- 
tion as  to  whether  ordinarily  a  recovery 
might  be  had  for  any  benefit  conferred  up- 
on a  municipality  was  not  passed  upon  m 
this  case,  as  the  court  said  that  the  serv- 
ices rendered  conferred  upon  the  city  no 
value  or  benefit  which  could  have  been  re- 
jected, and  by  keeping  which  the  city  can 
be  said  to  have  ratified  the  contract,  and  to 
be  liable  upon  a  quantum  meruit  or  quan- 
tum valehat. 

Although  not  in  point  as  to  facts,  in 
Smith  V.  Albany,  61  N.  Y.  444,  the  doctrine 
is  stated  that  the  common  council  of  a 
city  are  the  agents  of  the  city,  and  while 
holding  that  relation  to  it  each  member 
is  under  such  an  obligation  of  absolute 
loyalty  to  the  interests  of  the  city  as  to 
prohibit  any  member  of  the  board  from 
entering  into  any  arrangement  with  his 
associates  by  which  his  individual  inter- 
est can  come  in  conflict  with  the  interests 
of  his  constituents,  who  are  entitled  ex- 
clusively to  such  an  exercise  of  his  cau- 
tion and  judgment  in  their  behalf  as  an 
ordinarily  prudent  man  would  exercise  in 
his  own  *  business.  In  bargaining  for  the 
city,  he  cannot  be  one  of  a  party  acting 
as  an  employer,  and  become  himself  by  the 
same  bargain  an  employee.    The  court  said 
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pftyment  of  this  claim  is  illegal,  and  its 
payment  should  he  enjoined.  As  a  general 
rule  it  is  unlawful  for  a  director  to  enter 
into  a  contract  with  the  school  district  in 
which  he  has  a  personal  and  individual  in- 
terest His  relation  to  the  school  district 
M  a  director  thereof  is  of  a  confidential 
and  fiduciary  nature.  He  represents  the 
school  district,  and  is  its  agent.  On  this 
account,  he  cannot  place  himself  in  a  posi- 
tion where  his  own  personal  interests 
might  conflict  with  those  of  the  school  dis- 
trict which  he  must  represent.  The  law 
and  public  policy  forbid  him  from  making 
a  contract  with  the  school  district  in  which 
he  has  an  individual  interest;  and  a  con- 
tract so  made  by  a  director  will  not  be 
enforceable.    The  principle  upon  which  this 


public  policy  is  founded  is  that,  where  one 
is  acting  in  a  fiduciary  capacity  for  anoth- 
er, he  will  not  be  permitted  to  make  a  con- 
tract with  himself  in  his  individual  capa- 
city, relative  to  the  subject-matter  of  such 
employment.  Pickett  v.  School  Dist.  No. 
1,  26  Wis.  551,  3  Am.  Rep.  105;  People's 
Sav.  Bank  v.  Big  Rock  Stone  &  Constr.  Co. 
81  Ark.  699,  9  S.  W.  836;  Hoyle  v.  Pitts- 
burgh &.  M.  R.  Co.  54  N.  Y.  314,  13  Am. 
Rep.  695;  Steele  v.  Gold  Fissure  Gold  Min. 
Co.  42  Colo.  529,  126  Am.  St.  Rep.  177, 
95  Pac.  349  But  a  director  19  disabled 
from  making  a  binding  contract  with  the 
school  district,  not  because  the  thing  con- 
tracted for  is  itself  illegal  or  tainted  with 
moral  turpitude,  but  because  his  personal 
relation  to  the  district  as  its  agent  requires 


that  the  act  making  it  unlawful  for  a 
member  of  any  common  council  of  any  city 
in  this  state  to  become  a  contractor  under 
an^  contract  authorized  by  the  common 
council,  and  authorizing  such  contracts  to 
be  declared  void  at  the  instance  of  the  city, 
wrought  no  change  in  the  rule  referred  to; 
it  being  so  far  as  it  went,  simply  declara- 
tory of  the  law  as  it  existed  previously  to 
its  passage. 

Burkctt  V.  Athens,  —  Tenn.  — ,  59  S.  W. 
667,  holds  that  where  one  of  three  alder- 
men of  a  city  who  authorized  tlie  bringing 
of  a  suit  in  its  behalf  was  an  attorney 
and  a  member  of  a  firm  of  attorneys  em- 
ployed to  prosecute  the  suit  thus  com- 
menced, no  recovery  for  services  rendered 
b^  such  firm  of  attorneys  may  be  had;  the 
court,  however,  said  that  by  this  holding 
they  did  not  mean  to  say  that  a  board  of 
which  the  attorney  was  a  member  might 
not  make  a  valid  contract  with  his  firm, 
but  that  such  attorney  could  not  legally 
participate  in  the  contract. 

The  law  will  not  uphold  or  tolerate  con- 
tracts made  by  a  board  of  county  commis- 
sioners with  one  or  more  of  its  members, 
for  services  for  the  performance  of  which 
it  might  have  employed  other  persons,  and 
no  allowance  should  be  made  by  the  board 
as  compensation  for  services  thus  rendered. 
McCollom  v.  Shaw,  21  Ind.  App.  63,  51 
N.  E.  488. 

In  People  v.  Overyssel,  11  Mich.  222, 
the  court  refused  to  issue  a  mandamus  to 
roropel  a  township  to  issue  bonds  to  pay 
for  work  performed  in  the  improvement  of 
a  harbor,  under  a  contract  with  a  board 
having  authority  in  that  regard,  where 
some  of  the  members  of  the  board,  although 
not  a  majority  thereof,  were  interested  in 
the  contract,  the  theory  of  the  court  being 
that  the  contract  was  violative  of  public 
policy  and  therefore  void.  In  a  concurring 
opinion,  Christiancy,  J.,  said  that  the  "on- 
ly safe  rule  in  such  cases  is  to  treat  the 
contract  as  void  without  reference  to  the 
question  of  fraud  in  fact,  unless  afTirmpd 
by  the  opposite  party,"  and  added:  "This 
rule  appears  to  me  so  manifestly  in  ac- 
cordance with  sound  public  policy  as  to  I 
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require  no  author itv  for  its  support."  On 
the  same  point.  Manning,  J.,  stated  the 
rule  to  be  that  "all  such  transactions  are 
void,  as  it  respects  his  principal,  unless 
ratified  by  him  with  a  full  knowledge  of 
all  the  circumstances.  To  repudiate  them, 
he  need  not  show  himself  damnified. 
Whether  he  has  been  or  not  is  immaterial. 
Actual  injury  is  not  the  principle  the  law 
proceeds  on  in  holding  such  transactions 
void.  Fidelity  in  the  agent  is  what  is 
aimed  at,  and  as  a  means  of  securing  it, 
the  law  will  not  permit  the  agent  to  place 
himself  in  a  situation  in  which  he  may  be 
tempted  by  his  own  private  interest  to  dis- 
regard that  of  his  principal.  Hence,  the 
law  will  not  permit  an  administrator  to 
purchase  at  a  public  sale  by  himself,  prop- 
erty of  the  estate  on  which  he  has  adminis- 
tered; or  a  guardian  the  property  of  his 
ward,  when  sold  by  himself.  All  public 
officers  are  agents,  and  their  ofiicial  pow- 
ers are  fiduciary.  They  are  trusted  with 
public  functions  for  the  good  of  the  pub- 
lic; to  protect,  advance,  and  promote  its 
interests,  and  not  their  own.  And  a  great- 
er necessity  exists  than  in  private  life  for 
removing  from  them  every  inducement  to 
abuse  the  trust  reposed  in  them,  as  the 
temptations  to  which  they  are  sometimes 
exposed  are  stronger,  and  tne  risk  of  detec- 
tion and  exposure  is  less.  A  judge  can- 
not hear  and  decide  his  own  case,  or  one 
in  which  he  is  personally  interested.  He 
may  decide  it  conscientiously  and  in  ac- 
cordance with  law.  But  that  is  not  enough. 
The  law  will  not  permit  him  to  reap  a 
personal  advantage  from  an  official  act  per- 
formed in  favor  of  himself.  For  these  rea- 
sons, we  hold  the  contract  we  are  asked 
to  enforce  by  mandamus  void  as.  against 
public  policy." 

Without  referring  to  the  preceding  case, 
it  was  held  in  Niles  v.  Muzzy,  33  Mich.  61, 
20  Am.  Rep.  670,  that  the  reasonable  value 
of  legal  services  rendered  a  city  by  an 
attorney  at  law  who  at  the  time  was  also 
the  mayor  of  the  city  was  a  valid  claim 
against  the  municipality,  there  being  no 
question  as  to  their  worth  to  the  city  or  as 
to  the  necessity  there  was  for  them.     The 
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that  he  should  have  no  self-interest  antajjo- 
nistic  to  that  of  the  district  in  making  a 
contract  for  it.  The  contract,  however,  in 
such  case  is  not  absolutely  void,  but  it  is 
simply  not  a  binding  agreement,  and  may 
be  avoided.  If  under  such  voidable  con- 
tract the  school  district  has  accepted  and 
retained  benefits,  it  would  still  be  liable 
to  make  just  compensation  therefor,  not 
because  of  the  contract,  but  upon  the  prin- 
ciple that  one  ought  to  pay  for  valuable 
benefits  received.  This  principle  has  been 
recograzed  and  enforced  in  the  case  of 
Spearman  v.  Texarkana,  58  Ark.  348,  22 
L.R.A.  855,  24  S.  W.  883.  In  that  case  a 
physician  was  a  member  of  the  board  of 
health  of  the  city  of  Texarkana,  and  was 
employed  by  the  board  to  render  services 


on  behalf  of  the  city  which  were  outside 
Iiis  duties  as  a  member  of  the  board.  It 
was  there  held  that,  while  the  physician 
could  not  enforce  any  contract  made  by 
l.im  with  the  board  of  which  he  was  a  mem- 
ber, he  still  was  entitled  to  recover  compen- 
sation for  what  his  services  were  reason- 
ably worth.  Mr.  Justice  Mansfield,  speak- 
ing for  the  court,  said:  "But  the  right 
to  such  recovery  cannot  result  from  any 
contract  to  be  implied  from  the  request  or 
direction  of  the  board  to  render  the  service ; 
for,  as  the  plaintiff  could  have  no  express 
agreement  with  the  board  that  would  have 
been  binding  on  the  city,  no  binding  agree- 
ment can  arise  by  implication  from  any- 
thing that  passed  betwen  him  and  the  oth- 
er members.     His  claim  must  be  grounded 


court  said:  "There  may  have  been,  and 
probably  was,  substantial  reason  for  think- 
ing his  services  in  the  case  would  be  par- 
ticularly useful  to  the  city,  and  if  such 
was  the  case,  we  see  no  cause  for  saying 
that  the  city  was  obliged  to  forego  his 
professional  assistance  unless  he  would 
give  it  for  nothing.  When  a  case  shall  be 
presented  showing  fraudulent  or  collusive 
conduct  on  the  part  of  one  so  situated,  or 
between  one  so  situated  and  other  munici- 
pal officials,  there  will  be  room  for  differ- 
ent considerations." 

Following  the  Niles  Case,  Ten  Evck  v. 
Pontiac,  &  P.  A.  R.  Co.  74  Mich.  *234,  3 
L.R.A.  378,  16  Am.  St.  Rep.  633,  41  N.  W. 
905,  while  not  within  the  scope  of  this  note 
as  to  facts,  asserts  the  general  rule  that 
a  contract  by  an  officer  of  a  corporation 
with  the  corporation,  to  perform  services 
not  embraced  in  his  ordinary  official  du- 
ties,  is  not  violative  of  public  policy  to 
the  extent  that  the  reasonable  value  of  the 
service  rendered  may  not  be  recovered. 

In  Pickett  v.  School  Dist.  No.  1,  25  Wis. 
651,  3  Am.  Rep.  105,  it  is  held  that  a  con- 
tract by  a  member  of  a  school  board  with 
a  board,  to  erect  a  building  for  the  district, 
is  violative  of  public  policy  and  unenforce- 
able, and  it  is  further  held  that  a  recovery 
for  the  erection  of  the  building  cannot  be 
had  on  any  implied  contract,  because  such 
an  action  was  barred  by  the  statute  of 
limitations.  The  court,  however,  discussed 
at  length  the  general  rule  as  to  the  right 
to  recover  for  services  rendered  or  benefits 
received  under  a  contract  thus  violative  of 
public  policy  and  the  right  in  general  so 
to  recover  is  sustained.  A  distinction  is 
made  between  contracts  which  are  held  to 
be  against  public  policy  merely  on  account 
of  the  personal  relations  of  the  contractor 
to  the  other  parties  in  interest,  and  those 
which  are  void  because  the  thing  contract- 
ed for  is  itself  against  public  policy.  On 
this  point  it  is  said:  "In  the  latter  class, 
the  parties  acquire  no  rights  which  can  be 
enforced  either  in  the  courts  of  law  or 
equity.  But  in  the  former,  the  thing  con- 
tracted for  being  in  itself  lawful  and  bene- 
ficial, it  would  seem  unjust  to  allow  the 
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party  who  may  be  entitled  to  avoid  it,  to 
accept  and  retain  the  benefit  without  any 
compensation  at  all.  And  it  is  accordingly 
held,  in  all  those  cases  where  agents  or 
trustees  empowered  to  sell  attempt  to  pur- 
chase for  their  own  benefit,  not  that  the 
sales  are  absolutely  void  and  pass  no  title, 
but  that  they  may  be  avoided  by  the  prin- 
cipal, who  may  have  them  set  aside  in 
equity,  if,  after  a  knowledge  of  the  facts, 
he  so  elect.  ...  In  such  cases  the  trus^ 
tee  or  agent,  if  the  sale  or  contract  were 
avoided,  would  get  his  money  back.  The 
principal  could  not  take  the  money  and 
avoid  the  sale  too.  And  perhaps,  the  true 
theory  is  that,  in  all  cases  where  the  prin- 
ciple we  have  discussed  is  applicable,  the 
contract  is  rather  voidable  in  equity  at 
the  option  of  the  principal,  than  absolute- 
ly void  at  law.  So  that,  in  a  case  like  this, 
the  defense  would  be,  under  the  present 
practice,  an  equitable  one.  Undoubtedly, 
in  such  cases  the  principal,  having  full 
knowledge  of  all  the  facts,  may  affirm  the 
contract.  And  if  he  should  do  so,  it  would 
become  binding.  If  it  had  been  fully  exe- 
cuted by  the  contracting  party,  and  the 
principal  should,  knowing  all  the  facts, 
elect  to  accept  and  retain  the  benefit  of  it, 
he  might  be  held  to  have  thereby  ratified 
it  according  to  all  its  terms  and  condi- 
tions. And  where  it  had  not  been  so  exe- 
cuted, but  had  been  partially  fulfilled,  and 
he  elected  to  accept  and  retain  such  partial 
benefit,  he  might  become  liable,  on  a  quan- 
tum meruit,  upon  the  same  principles  as 
in  other  cases." 

A  contract  by  a  municipality  with  a 
member  of  its  council  will  not  be  enforced 
where  executory,  since  such  contracts  are 
at  least  voidable  as  violative  of  public 
policy.  Where,  however,  contracts  of  this 
character  have  been  performed,  and  serv- 
ices rendered  thereunder  which  were  prop- 
er and  necessary,  and  no  imfairne-s  was 
used  or  undue  advantage  taken  in  obtain- 
ing the  contract,  a  recovery  on  quantum 
vieniit  for  the  value  of  the  services  will 
be  permitted,  unless  such  contracts  are  ex- 
pressly prohibited  by  law.  Concordia  v. 
Ilagaman,  1  Kan.  App.  35,  41  Pac.  133. 
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solely  on  a  contract  created  by  the  law  in 
consideration  of  services  shown  to  have 
benefited  the  city,  and  for  which  it  ought, 
therefore,  in  justice^  to  pay."  And  in  the 
same  case,  the  case  of  Gardner  y.  Butler, 
30  N.  J.  Eq,  702,  is  cited  with  approval, 
wherein  it  was  held  that^  while  the  direct- 
ors of  a  corporation  could  not  make  an 
agreement  enforceable  against  the  company 
to  pay  themselves  a  stipulated  simi  for 
their  services,  they  could  recover  on  the 
quantum  meruit  for  such  services  as  they 
had  rendered,  and  the  benefit  of  which  tho 
company  had  received.  In  the  case  of 
Frick  V.  Brinkley,  61  Ark.  397,  33  S.  W. 
527,  it  was  held  that,  while  a  member  of 
the  council  of  a  municipal  corporation  can- 
not make  a  binding  contract  with  it  for 


the  sale  of  drain  tiles  necessary  for  public 
improvement,  still  he  was  entitled  to  re- 
cover from  the  municipality  what  the  tiles 
which  it  retained  were  reasonably  worth. 
In  that  case  it  was  said  that  the  right 
of  recovery  did  not  rest  upon  any  obliga- 
tion growing  out  of  the  contract  of  pur- 
chase, but  upon  the  principle  of  justice 
growing  out  of  the  obligation  of  everyone, 
whether  natural  or  artificial,  to  pay  for  the 
benefits  which  have  been  received.  Pickett 
V.  School  Dist.  No.  1,  supra;  Brown  v. 
School  Dist.  No.  9,  55  Vt.  43;  Sylvester  v. 
Webb,  179  Mass.  236,  52  L.R.A.  618,  60 
N.  E.  495.  From  these  authorities  it  will 
be  seen  that,  while  a  director  of  a  cor- 
poration cannot,  on  account  of  his  fiduciary 
relations  to  it,  make  a  contract  with  the 


While^  under  charter  powers  of  the  city 
it  is  the  duty  of  an  alderman  as  a  mem- 
ber of  the  council  to  act  for  and  in  the 
interest  of  the  municipality  in  providing 
for  the  construction  of  sewers,  and,  in 
making  contracts  for  that  purpose,  he  has 
a  public  duty  to  perform  in  confiict  with 
his  private  personal  interest,  nevertheless, 
a  contract  by  the  city  council  with  a  part- 
nership of  which  a  member  of  the  council 
is  also  a  member  is  not  for  this  reason  for- 
bidden by  public  policy  and  invalid,  to  the 
extent  that  recovery  may  not  be  had  for 
the  reasonable  value  of  services  rendered 
thereunder.  Ensley  y.  Hollingsworth,  t^ 
Ala.  ~,  54  So.  95. 


c.  Right  to  enforce  unperformed  con^ 

tract. 

It  18  clear  that  a  contract  by  an  officer 
of  a  public  corporation  with  the  corpora- 
tion w^ill  not  be  enforced  against  it  by 
the  court,  where  it  has  not  been  performed 
and  no  services  thereunder  rendered. 

The  distinction  between  the  enforcea- 
bility of  such  a  contract,  and  the  right  to 
recover  on  quantum  meruit  for  the  value  of 
services  rendered  thereunder,  is  pointed 
out  in  Concordia  v.  Haganian,  supra,  where- 
in it  is  held  that  such  a  contract  will  not 
be  enforced  where  executory,  since  it  is 
at  least  voidable  as  violative  of  public 
policy.  It  is,  however,  asserted  that  where 
contracts  of  this  character  have  been  per- 
formed and  services  rendered  thereunder 
which  are  proper  and  necessary,  a  recovery 
therefor  on  quantum  meruit  will  be  per- 
mitted. 

In  Drake  y.  Elizabeth,  69  N.  J.  L.  190, 
54  Atl.  248,  wherein  on  certiorari  a  reso- 
lution awarding  a  contract  for  city  print- 
ing to  a  company  a  shareholder  of  which 
was  a  member  of  the  council  was  set  aside 
as  being  violative  of  public  policy,  as  well 
as  the  charter  of  the  city,  the  court  rea- 
soned that  since,  by  the  resolution  under 
review,  the  proposed  contract  was  awarded 
to  the  company  in  question,  a  determina- 
tion so  to  award,  confined  to  a  specific  case  I 
34  L.R.A.(N.S.) 


and  based  upon  the  finding  of  a  body  in 
which  a  discretionary  judgment  is  reposed, 
is  so  far  judicial  in  character  as  to  be 
voidable  if  any  of  such  quasi  judges  who 
participated  were  at  the  time  disqualified 
by  reason  of  private  interests  at  variance 
with  the  impartial  performance  of  their 
public  duty.  And  this  rule  applies  even 
though  there  was  a  sufficient  number  of 
votes  in  favor  of  the  resolution,  not  in- 
cluding the  vote  of  the  member  interested 
in  the  company. 

In  Snipes  v.  Winston,  126  N.  C.  374, 
78  Am.  St.  Rep.  666,  36  S.  E.  610,  the 
court  refused  to  enforce  a  contract  by  a 
member  of  a  board  of  aldermen  of  a  city, 
with  the  board,  for  services  as  a  street 
boss,  on  the  ground  that  the  contract  was 
violative  of  public  policy.  On  this  point 
the  court  said:  "The  board  of  aldermen  of 
which  the  plaintiff  was  a  member  was  the 
agent  of  the  city,  and  his  duty  was  abso- 
lute loyalty  to  the  best  interests  of  his 
principal.  The  plaintiff  was  interested  in 
obtaining  the  best  possible  contract  from 
himself  and  his  associates  on  the  board. 
There  was  then  antagonism  between  his 
duty  to  the  city  and  his  personal  individ- 
ual interest  in  making  said  contract.  It 
is  against  public  policy  to  permit  such 
contracts  to  be  enforced.  It  would  be  un- 
safe for  the  plaintiff  acting  as  employer, 
to  become  himself,  by  the  same  bargain, 
an  employee.'" 


it 


II.  Where  forbidden  "by  statute, 

a.  Validity  of  contract. 

Where,  by  express  statutory  provision, 
officers  of  public  corporations  are  in  ef- 
fect forbidden  from  being  personally  in- 
terested in  any  contract  for  the  perform- 
ance of  any  labor  or  services  for  the  cor- 
poration, such  contracts  are  invalid,  and 
will  not  be  enforced  by  the  courts.  Case 
V.  Johnson,  91  Ind.  477;  Benton  v.  Hamil- 
ton, 110  Ind.  294,  11  N.  E.  238;  Stone  v. 
Bevans,  88  Minn.  127,  97  Am.  St.  Rep.  500, 
92  N.  W.  520;  Mellis  v.  Shirley  &  F.  Local 
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corporation  which  will  be  enforceable,  he 
will  be  entitled  to  recover  a  fair  and  rea- 
sonable compensation  for  property  fur- 
nished to  or  services  rendered  for  such  cor- 
poration, which  were  beneficial  to  the  corpo- 
ration, and  furnished  or  performed  hon- 
estly and  in  good  faith.  The  principle  an- 
nounced in  the  case  of  People's  Sav.  Bank 
V.  Big  Rock  Stone  k  Constr.  Go.  81  Ark. 
599,  99  S.  W.  836,  is  not  in  conflict  with 
this  holding.  In  that  case  it  was  held  that 
a  mayor  of  a  city  could  not  take  an  assign- 
ment of  the  claim  of  a  contractor  against 
the  city  for  the  price  of  work  which  had 
been  performed  under  a  contract  made  with 
the  city,  because  of  his  fiduciary  relation 
to  the  city.  In  that  case  it  was  said  that 
the  mayor,  as  a  member  of  the  board  of 


public  affairs,  was  required  to  determine 
whether  or  not  the  contractor  had  prop- 
erly performed  his  work  under  the  contract 
and  was  entitled  to  be  paid  the  contract 
price.  By  the  assignment  to  him  of  the 
contractor's  claim  against  the  city,  the 
mayor,  in  effect,  stood  in  the  place  of  the 
contractor,  and  thus  obtained  the  contract 
with  the  city  himself.  Representing  the 
city  as  mayor,  he  was  required  to  inspect 
this  work  done  under  the  contract,  for  the 
payment  of  which  he  held  the  claim,  and 
his  ofiicial  duties  would  thus  be  antago- 
nistic to  his  individual  interests.  In  effect, 
this  case  held  that  an  officer  of  a  municipal 
corporation  could  not  by  assignment  ob- 
tain a  contract  made  with  the  corporation 
which  he  could  enforce,  and  thus  indirectly 


Bd.  of  Health,  55  L.  J.  Q.  B.  N.  8.  143,  L. 
R.  16  Q.  B.  Div.  446,  53  L.  T.  N.  8.  816, 
34  Week.  Rep.  187,  50  J.  P.  214. 

Thus,  a  contract  between  a  county  and 
any  of  its  ofllcers  being  forbidden  by  stat- 
ute, a  county  officer  cannot  make  a  valid 
contract  with  a  county  for  compensation 
for  extra  oHicial  services.  Wilson  v.  Otoe 
County,  71  Neb.  435,  98  N.  W.  1050,  over- 
ruling Shepard  v.  Easterling,  61  Neb.  882, 
86  N.  \\\  041. 

A  contract  by  the  town  treasurer  with 
the  town,  for  the  improvement  of  the 
street,  is  by  statute  absolutely  void,  even 
as  against  a  property  owner  assessed  for 
the  improvement.  Benton  v.  Hamilton, 
110  Ind.  294,  11  N.  £.  238. 

A  contract  for  services  to  be  performed 
and  material  to  be  furnished  a  municipality 
will  be  set  aside  where  one  of  the  members 
of  the  city  council  is  indirectly  interested 
in  the  contract;  contracts  of  this  character 
being  forbidden  by  the  charter  of  the  city: 
Harrison  v.  Elizabeth,  70  N.  J.  L.  591,  67 
Atl.   132. 

An  officer  of  a  municipal  corporation, 
who  has  retired  from  the  office  to  which 
he  has  been  selected  or  appointed,  may  not 
be  interested,  either  directly  or  indirectly, 
in  any  work  or  service  for  the  corporation 
until  the  expiration  of  one  year  after  his 
retirement  from  office.  He  may  not  direct 
or  control  its  future  policies  while  in  of- 
fice, and  then  upon  retirement  stand  ready 
to  acquire  as  an  individual  a  harvest  which 
he  has  hoarded  as  a  public  officer,  and  this 
however  honest  he  may  be,  and  however 
competent.  Such  contracts  being  forbidden 
by  a  statute  providing  that  no  contract 
for  work  to  be  done  for  the  city  or  any 
department  thereof  shall  be  made  with  any 
councilman,  officer,  or  any  employee  of  the 
city,  etc.  Findlay  v.  Parker,  17  Ohio  C. 
C.  294,  9  Ohio  C.  D.  710. 

Under  a  statute  making  it  a  felony  for 
a  board  of  trustees  to  contract  for  public 
improvement  with  a  member  of  the  Board, 
and  making  such  contracts  void,  any  con- 
tract of  this  character  is  absolutely  void. 
The  courts  will  not  enforce  the  same,  and 
will  leave  the  contracting  parties  where 
34  L.R.A.(N.S.) 


in  pari  delicto,  without  any  remedy  at  law. 
Case  V.  Johnson,  91  Ind.  477. 

A  president  of  the  village  council  can- 
not lawfully  enter  into  a  contract  wltli  the 
village,  which  can  be  enacted  only  through 
the  council  of  which  he  is  a  member,  for 
services  by  him  to  be  rendered,  since  the 
relation  of  members  of  the  council  to  the 
village  is  one  involving  trust  and  confi- 
dence, and  such  members  cannot  make  con- 
tracts with  themselves  relating  to  public 
affairs.  Contracts  of  this  character  are 
also  within  the  express  prohibition  of  a 
statute  making  it  a  misdemeanor  for  any 
public  officer  who  is  authorized  to  make 
any  contract  in  his  official  capacity,  or 
to  take  part  in  making  any  such  contract, 
voluntarily  to  become  interested  individual- 
ly therein.  Stone  v.  Bevans,  88  Minn.  127, 
97  Am.  St.  Rep.  506,  92  N.  W.  520. 

In  England  and  Canada,  by  express  en- 
actment a  member  of  a  public  board  be- 
comes disqualified,  if  he  is  concerned  or  be- 
comes concerned  in  any  bargain  or  contract 
with  the  board,  or  participates  in  the  prof- 
its of  any  such  bargain  or  contract.  Rex 
y.  Rowlands  [1906]  2  K.  B.  292,  95  L.  T. 
N.  S.  502,  75  L.  J.  K.  B.  N.  S.  501,  70 
J.  P.  463,  4  Local  G.  R.  983;  O'Carroll  ▼. 
Hastings  [1905]  2  Ir.  R.  590;  Reg.  ex  rel. 
Moore  y.  Miller,  11  U.  C.  Q.  B.  465;  Reg. 
ex  rel.  Davis  v.  Carruthers,  1  Out.  Pr.  Rep. 
114. 

And  where  a  statute  forbids  officers  of 
public  corporations  from  entering  into  con* 
tracts  with  a  corporation,  it  renders  such 
a  contract  void,  although  the  statute  in- 
flicts a  penalty  merely  for  its  violation; 
hence,  a  contract  by  an  officer  of  a  board 
of  public  health  for  special  services  to  be 
rendered  is  one  which  the  courts  will  not 
enforce.  Mellis  y.  Shirley  k  F.  Local  Bd. 
of  Health,  56  L.  J.  Q.  B.  N.  S.  143,  L.  R. 
16  Q.  B.  Div.  446,  53  L.  T.  N.  8.  810,  84 
Week.  Rep.  187,  50  J.  P.  214. 

b.  Bight  to  recover  on  quantum  menM^ 

Where  an  officer  of  a  public  corporation 
is  expressly  forbidden  in  effect  to  become 
interested  in  any  contract  with  the  oorpo- 
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enter   into    a    binding   eontract    with    the 
corporation. 

In  the  case  at  bar,  the  appellee  Dan- 
dridge  ia  not  endeavoring  to  recover  under 
a  contract  made  by  him  with  the  school 
district  As  a  director  of  the  school  dis- 
trict, he  could  not  make  a  binding  contract 
with  it  in  which  he  was  individually  inter* 
ested.  It  is  not  necessary  to  determine 
whether  or  not  such  a  contract  was  made 
at  a  meeting  of  the  school  board  organized  j 
with  a  legal  quorum  present,  because  he 
could  not  enforce  such  a  contract,  even  II 
all  the  other  five  directors  had  voted  there- 
for at  a  legal  meeting  of  the  school  board. 
His  right  to  receive  compensation  from  the 
echool  district  is  not  based  on  the  contract, 
but  it  is  grounded  solely  on  the  principle 


that  he  has  rendered  necessary  services 
from  which  the  school  district  has  received 
real  benefits,  and  therefore  should  recover 
what  those  services  are  fairly  and  reason- 
ably worth.  This  is  not  a  suit  brought 
by  Dandridge  to  enforce  any  contract  at 
law,  but  the  appellants  have  by  this  action 
called  upon  a  court  of  chancery  for  equi- 
table relief.  They  cannot  in  a  court  of  con- 
science ask  for  a  relief  the  effect  of  which 
would  work  injustice.  The  servicpa  which 
Dandridge  performed,  and  for  which  he  re- 
ceived the  warant  as  payment,  were  en- 
tirely outside  of  the  duties  of  his  office  as 
a  director.  There  is  no  claim  made  that 
there  was  any  fraudulent  dealing  either 
in  selecting  him  to  perform  the  services, 
or   in   the   amount   of  the  claim   therefor 


ration,  and  contracts  by  the  corporation 
with  its  officer  are  forbidden,  no  recovery 
may  be  had  for  the  value  of  any  labor  per- 
fonned  or  services  rendered  under  such  a 
contract.  Domingos  v.  Sacramento  Countv, 
51  Cal.  608;  West  v.  Berry,  98  Ga.  402, 
25  S.  E.  608;  McCarthy  v.  Bloomingtoii, 
127  111.  App.  216;  Dwight  v.  Palmer,  74 
111.  295;  Brazil  v.  McBride,  69  Ind.  244; 
Winchester  v.  Frazer,  19  Ky.  L.  Rep.  1300, 
43  S.  VV.  453;  Goodrich  v.  Waterville,  88 
Me.  39,  33  Atl.  659;  Seaman  v.  Cap-Au- 
Oris  Levee  Dist.  219  Mo.  1,  117  S.  W.  1084. 

Where,  by  express  charter  provisions,  a 
member  of  a  board  of  commissioners  is  for- 
bidden during  his  term  of  office,  being  in- 
terested in  any  contract  with  the  board,  a 
commissioner  cannot  validly  contract  witli 
the  board  of  which  he  is  a  member  to  ren- 
der services  in  its  behalf,  and  he  cannot  re- 
cover, either  upon  express  or  implied  con- 
tract, for  services  thus  rendered.  Seaman 
V.  Cap-Au-Gris  Levee  Dist.  219  Mo.  1, 
117  S.  W.  1084. 

A  member  of  a  board  of  supervisors  can- 
not recover  from  a  county  for  services  ren- 
dered the  county  in  superintending  the 
work  in  its  behalf,  where  by  Code  no  mem- 
ber of  a  board  of  supervisors  can  be  in- 
terested in  any  contract  growing  out  of  or 
connected  with  public  works  or  improve- 
ments. Domingos  v.  Sacramento  County, 
51  Cal.  608. 

An  attorney  who  is  also  mayor  of  a 
town  cannot  recover,  either  upon  an  ex- 
press or  implied  contract,  for  legal  serv- 
ices rendered  the  town,  where  an  express 
contract  for  such  services  violates  the  stat- 
ntc  in  that  regard.  West  v.  Berry,  98  Ga. 
402,  25  8.  E.  508. 

A  member  of  a  city  council,  although  act- 
ing under  orders  of  the  council  in  that  re- 
gard, cannot  recover  the  reasonable  valun 
of  services  rendered  the  city,  where  by 
statute  contracts  of  thil  character  are  pro- 
hibited. Winchester  v.  Frazer,  19  Ky.  L. 
Rep.  1366,  43  S.  W.  453. 

A  physician  who  is  a  member  of  a  city 
eouncil  cannot  recover  from  a  city  for 
medical  attendance  upon  a  pauper,  where 
by  statute  members  of  a  council  are  pro- 
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hibited  from  becoming  personally  interest- 
ed in  any  contract  with  the  city.  Good- 
rich V.  W^aterville,  88  Me.  39,  33  Atl.  659. 

A  complaint  by  a  marshal  of  a  city,  to 
recover  for  special  services  rendered  upon 
the  order  of  the  mayor,  is  demurrable  as 
counting  on  a  void  contract,  on  the  ground 
that  the  same  is  within  the  prohibition  of 
the  statute  against  any  officer  of  the  city 
being  directly  or  indirectly  interested  in 
any  contract  with  the  municipality  in- 
volving expenditure  of  the  funds  of  the 
city.     Brazil  v.  McBride,  69  Ind.  244. 

It  is  unlawful  for  a  partnership  to  fur- 
nish labor  and  material  to  a  city,  where 
a  member  thereof  is  also  a  member  of  the 
board  of  aldermen,  contracts  of  this. char- 
acter being  forbidden  by  statute;  and  a 
municipality  may  recover  any  money  paid 
by  it  under  such  circumstances  for  labor 
or  material,  municipalities  being  author- 
ized by  special  statutory  provisions  to  sue 
to  recover  money  paid  or  expended  without 
authority  of  law.  McCarthy  v.  Blooming- 
ton,  127  111.  App.  215. 

A  village  may  recover  money  paid  an  of- 
ficer on  a  contract  to  print  the  village  or- 
dinances, where  the  contract  is  within  the 
statutory  inhibition  against  an  offcer  of  a 
city  or  village  being  interested  in  contracts 
with  a  corporation.  Dwight  v.  Palmer,  74 
111.  295. 

Ill,  To  whom  prohibition  applies. 

In  order  that  a  contract  be  invalid,  eith- 
er as  violative  of  public  policy  or  of  ex* 
press  statutory  provision  against  contracts 
by  officers  of  public  corporations  with  the 
corporation,  the  officer  who  is  a  contract- 
ing party  must  have  some  official  duty  to 
perform  with  reference  to  such  contract; 
if  it  is  entirely  outside  his  line  of  duties, 
and  his  official  duties  do  not  in  any  way 
conflict  in  interest  with  his  interests  in 
the  contract,  he  does  not  come  within  the 
inhibition  of  the  law,  and  the  contract  is 
valid.  While  this  doctrine  has  not  been 
enunciated  in  the  cases  considering  the 
question,  the  following  cases  support  the 
doctrine,   and   show   its   application: 

In  Klemm  v    Newark,  61  N.  J.  L.  112, 
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which  he  made.  It  is  not  claimed  that  the 
amount  allowed  him  for  the  services  is 
more  than  the  services  were  fairly  and  rea- 
sonably worth.  Under  these  circumstances, 
we  think  that  he  is  justly  and  equitably 
entitled  to  payment  for  such  services. 

38  Atl.  092,  a  distinction  is  made  between 
a  contract  by  an  officer  of  a  municipality 
with  a  board  of  which  he  is  a  member,  and 
a  contract  by  an  officer  of  a  municipality 
with  the  municipality  itself.  While  the 
validity  of  a  contract  of  the  former  character 
is  not  passed  upon,  as  to  the  validity  of  a 
contract  of  the  latter  character  it  is  held 
that  a  municipal  ordinance  prohibiting  an 
officer  from  being  interested  in  any  con- 
tract with  the  city,  or  in  any  compensa- 
tion for  any  work  done  for  it,  etc.,  does 
not  apply  to  a  contract  by  a  commissioner 
of  public  schools  with  the  city  for  services 
as  an  architect,  since  services  of  the  latter 
character  are  entirely  outside  the  line  of 
his  official  duties.  The  court  said  that  the 
rules  of  fair  dealing  forbid  that  a  munici- 
pality shall  take  advantage  of  its  by-laws 
to  escape  performing  a  contract,  when,  not- 
withstanding the  existence  of  those  by- 
laws, it  not  only  has  made  the  contract, 
but  has  permitted  the  other  party  thereto 
fully  to  perform  it,  and  has  itself  received 
the  benelit,  thereof;  but  added:  "It  is 
not  intended  to  intimate  by  this  decision 
that  a  municipality  would  be  barred  from 
taking  advantage  of  ordinances  such  as 
that  set  out  in  the  plea,  in  a  suit  brought 
against  it  by  one  of  its  officers  on  a 
contract  made  by  him  with  one  of  its 
boards  or  committees." 

Where  not  subject  to  the  approval  of  a 
city  council,  and  not  at  the  expense  of 
the  city,  a  contract  with  a  physician  en- 
tered into  in  an  emergency,  to  render  serv- 
ices in  certain  smallpox  cases,  is  not  in- 
valid as  violative  of  the  Code  provision  pro- 
hibiting any  member  of  the  city  council 
from  Incoming  interested,  directly  or  indi- 
rectly, in  any  contract  for  work  or  services 
to  be  performed  for  the  corporation,  mere- 
ly because  such  physician  is  a  member  of 
the  city  council,  the  contract  being  made 
by  the  board  of  health  appointed  by  the 
mayor.  Dewitt  v.  Mills  County,  126  Iowa, 
169,  101  N.  W.  766. 

A  contract  by  the  proper  county  officers 
with  an  accountant,  to  investigate  certain 
of  the  county  books,  is  not  invalidated  by 
a  stipulation  that  the  deputy  county  trea- 
surer shall  assist  in  the  work,  where  his 
employment  as  an  assistant  expert  account- 
ant is  in  no  way  incompatible  with  his  du- 
ties as  deputy  treasurer,  such  employment 
not  being  objectionable  on  the  ground  of 
public  policy.  Perry  County  v.  Gardner, 
155   Tnd.   165,  67  N.  E.  908. 

The  intendant  of  a  town  may  with  oth- 
ers lawfully  contract  with  a  town  council 
to  keep  its  streets  in  repair.  Albright  v. 
Chester,  9  Rich.  L.  399. 

Since  a  teacher  of  gymnastics  is  a  mere 
employee  of  the  board  of  education,  and 
34  L.R.A.(N.S.) 


Upon  the  trial  of  the  case,  the  chancellor 
entered  a  decree  dismissing  the  complaint 
for  the  want  of  equity,  and  we  think  that 
in  this  action  he  was  right. 

The  decree  is  affirmed. 


not  an  officer  of  the  city,  a  contract  by 
him  with  the  city  for  the  performance  of 
services  outside  the  line  of  his  duties  is 
not  within  a  statutory  provision  against 
any  officer  of  a  city  becoming  interested  in 
the  performance  of  a  contract,  the  accept- 
ance price  or  consideration  of  which  is 
payable  out  of  the  city  treasury.  Munnal- 
ly  V.  Board  of  Education,  46  Misc.  477,  92 
N.  Y.  Supp.  286. 

Call  Pub.  Co.  V.  Lincoln,  29  Neb.  149, 
45  N.  W.  245,  sustains  the  right  of  a  pub- 
lisher of  a  notice  for  a  municipality,  to 
recover  the  reasonable  value  of  the  print- 
ing thereof,  although  a  stockholder  in  the 
publishing  company  was  a  member  of  the 
municipal  council  in  behalf  of  which  the 
printing  was  done;  and  this  conclusion  is 
reached  although  by  statute  it  is  provided 
that  no  officer  of  any  city  shall  be  inter- 
ested, directly  or  indirectly,  in  any  con- 
tract to  which  the  corporation,  or  anyone 
for  its  benefit,  is  a  party;  and  such  inter- 
est in  any  such  contract  shall  avoid  the 
obligation  thereof  on  the  part  of  the  said 
corporation;  nor  shall  any  officer  of  the 
city  be  interested,  directly  or  indirectly, 
in  any  contract  to  perform  any  work  for 
or  furnish  any  material  to  any  contractor 
or  subcontractor,  intended  for  use,  or  which 
shall  be  used,  by  the  latter,  in  the  perform- 
ance of  any  contract  with  the  city.  Any 
violation  of  the  provisions  of  this  section 
shall  avoid  the  obligation  of  every  such 
contract  on  the  part  of  the  city,  and  de- 
feat any  recovery  for  materials  so  sold  or 
furnished,  etc.  llie  court  construed  this 
statute  to  be  an  attempt  to  render  con- 
tracts with  a  municipality  of  the  character 
mentioned  invalid  as  to  municipalities,  but 
valid  as  to  the  other  contracting  party; 
and  it  is  held  that  the  legislature  has  no 
power  to  impress  such  a  quality  upon  an 
implied  contract  or  an  assumpsit,  and  that 
the  services  in  question  having  been  ren- 
dered without  an  express  contract  there- 
for, an  action  for  the  value  thereof  is  not 
affected  nor  a  recovery  forbidden  by  the 
terms  of  the  city  charter.  It  is  further 
held  that  a  recovery  for  such  services  is 
not  precluded  by  any  common-law  inhibi- 
tion against  such  contracts,  the  court  hold- 
ing that  a  councilman,  by  virtue  of  his 
official  position,  cannot  legally  contract 
and  direct  this  expenditure  of  the  city, 
neither  caii  he  approve  of  the  account  ren- 
dered for  such  services  since  the  right  so 
to  do  is  vested  in  the  city  clerk. 

On  the  other  hand,  where  the  official  du- 
ties of  an  officer  of  a  public  corporation 
are  of  a  character  whicn  require  him,  in 
the  performance  thereof,  to  exercise  in  re- 
lation to  a  contract  with  the  corporation 
his  judgment  or  discretion,  he  cannot  law- 
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fuller  enter  into  such  a  contract  with  the 
corporation,  or  acquire  any  interest  there- 
in, his  personal  interest  under  the  con- 
tract being   inimical    to  his  oflicial  duties. 

Thus,  a  superintendent  of  roads  under  an 
appointment  by  a  board  of  commissioners 
is  within  the  provisions  of  the  statute  pun- 
ishing by  fine  any  county  commissioner  or 
their  appointees  who  become  interested, 
either  directly  or  indirectly,  in  any  con- 
tract for  the  construction  of  any  road  or 
for  work  thereon;  and  hence  a  contract  by 
such  superintendent  to  render,  services  for 
persons  contracting  to  build  a  road  in  his 
district  is  void.  Cheney  v.  Unroe,  166  Ind. 
550.  117  Am.  St.  Rep.  391,  77  N.  E.  1041. 

Statutory  provisions  against  a  public 
officer  being  interested  in  a  contract  with  a 
corporation  applies  to  a  member  of  the 
board  of  health  of  a  municipality,  and 
renders  him  ineligible  to  the  appointment 
of  district  physician;  and  for  services  ren- 
dered by  him  as  such  physiciai}  under  such 
an  appointment  he  can  recover  no  compen- 
sation. State  ex  rel.  Winn  v.  Wichgar, 
27   Ohio  C.  C.   743. 


IV.  Sufficiency  of  interest. 

a.  In  general. 

It  is  not  sufficient  to  invalidate  a  con- 
tract with  a  public  corporation  that  an  of- 
ficer thereof,  by  assignment  or  otherwise, 
acquires  some  interest  in  the  contract, 
where  the  interest  is  of  such  a  character 
as  not  to  conflict  with  or  be  inconsistent 
with  his  official  duties,  even  though  the 
officer  belongs  to  the  class  of  officers  with- 
in the  statutory  provision  against  officers 
of  public  corporations  being  personally  in- 
terested in  contracts  with  the  corporation. 
The  mere  fact  that  a  contractor  with 
a  school  district,  to  construct  a  building, 
without  any  previous  arrangement  or  agree- 
ment therefor,  purchased  some  material  of 
a  corporation  for  which  one  of  the  trus- 
tees of  the  school  was  the  agent,  does  not 
bring  the  contract  within  the  Code  pro- 
vision that  no  school  trustee  or  member  of 
any  board  of  education  shall  be  interested 
in  any  contract  made  by  the  board  of  which 
he  is  a  member.  Escondido  Lumber,  Hay 
&  Grain  Co.  v.  Baldwin,  2  Cal.  App.  606, 
84  Pac.  284. 

The  mere  fact  that  a  member  of  a  town 
board  is  an  employee  of  the  company  con- 
tracting with  the  town  through  the  board 
does  not  affect  the  validity  of  the  contract. 
Seward  v.  Revere  Water  Co.  201  Mass.  463, 
87  X.  E.  749. 

A  Doard  of  supervisors  of  the  county 
have  the  right  to  contract  with  an  attor- 
ney not  a  county  officer,  to  make  certain 
collections  and  receive  as  compensation  a 
percentage  of  the  money  collected,  and  in 
the  absence  of  fraud  and  collusion,  such 
a  contract  is  not  invalidated  by  the  fact 
that  certain  county  officers  performed  a 
certain  portion  of  the  work  for  the  attor- 
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ney,  and  were  paid  for  the  same  by  him. 
Contra  Costa  Ci)unty  v.  Soto,  138  Cal.  57, 
70  Pac.  1019. 

That  a  person  individually  contracting 
for  work  has  a  general  business  partner 
who  is  a  member  of  a  municipal  board 
awarding  the  contract,  does  not  affect  its 
validity.  State,  Moreland,  Prosecutor,  v. 
Passaic,  63  N.  J.  L.  208,  42  Atl.  1058. 

But  if  an  officer  of  a  public  corporation 
comes  within  the  principles  of  public 
policy,  or  the  purview  of  statutory  provi- 
sions forbidding  officers  of  that  class  be- 
ing interested  in  contracts  with  the  corpo- 
ration, any  contract  in  which  the  officer 
has  an  individual  interest  in  conflict  with 
his  official  duties  is  invalid,  even  though 
the  interest  is  not  direct. 

Tlius,  the  liability  of  a  surety  on  a  bond 
to  a  municipal  corporation  by  a  contractor 
contracting  for  the  digging  of  a  sewer, 
makes  the  surety  sufficiently  interested  in 
the  contract  to  render  it  invalid  under  stat- 
utory provisions  against  officers  of  munici- 
palities being  directly  or  indirectly  inter- 
ested in  any  contract  entered  into  by  such 
corporation  while  he  is  a  member  thereof, 
the  surety  being  a  member  of  the  council. 
O'Neil  V.  Flannagan,  98  Me.  426,  57  Atl. 
691. 

A  contract  with  a  city. to  do  the  munici- 
pal printing  is  invalid  where  a  member  of 
the  general  council  of  the  city  holds  an 
office  for  pay  in  the  printing  company, 
since  such  contracts  are  in  effect  forbidden 
by  a  statute  providing  that  persons  inter- 
ested directly  or  indirectly  in  contracts 
with  a  municipality  are  disqualified  from 
becoming  a  member  of  a  general  council. 
Nuncmacher  v.  Louisville,  98  Ky.  334,  32 
S.  W.  1091. 

Northport  v.  Northport  Townsite  Co.  27 
Wash.  543,  68  Pac.  204,  holds  that  a  mem- 
ber of  a  municipal  council  who  is  also  a 
member  of  a  lumber  company  which  has 
contracted  to  furnish  a  person  with  lum- 
ber to  be  used  in  building  sidewalks,  if 
such  person  received  a  contract  from  the 
municipality  for  building  such  walks,  the 
company  to  be  paid  for  the  lufnber  fur- 
nished by  warrants  issued  by  the  munici- 
pality to  the  contracting  party,  is  sufficient- 
ly interested  in  the  original  contract  to 
bring  it  within  the  statutory  provisions  that 
no  officer  shall  be  interested,  directly  or  in- 
directly, in  any  contract  with  the  city  of 
which  he  is  an  officer,  or  with  any  of  the 
officers  thereof  in  their  official  capacity, 
etc.  On  this  question  the  court  said: 
"Long  experience  has  taught  lawmakers 
and  courts  the  innumerable  and  insidious 
evasions  of  this  salutary  principle  that 
can  be  made,  and  therefore  the  statute  de- 
nounces such  a  contract  if  a  city  officer 
shall  be  interested  not  only  directly,  but 
indirectly.  However  devious  and  winding 
the  chain  may  be  which  connects  the  of- 
I  ficer  with  the  forbidden  contract,  if  it  can 
be  followed  and  the  connection  made,  the 
contract  is  void.  It  would  seem  that  the 
interest  of  a  stockholder  of  a  corporation 
brings  such  stockholder  within  the  reason 
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of  the  rule  prohibiting  an  officer  from  be- 
ing  interested   in   the  city's   business." 

b.  Asaiffnment  to  o/ficer». 

The  courts  will  not  enforce  an  assign- 
ment to  an  officer  of  a  municipality  of  a 
claim  against  the  municipality  for  work 
and  labor,  where  such  officer  has  a  public 
duty  to  perform  in  inspecting  the  work,  since 
it  is  against  public  policy  to  permit  such 
an  officer  to  take  an  assignment  of  a  claim 
of  this  character,  and  thus  become  per- 
sonally interested  in  a  contract  against  the 
city  of  which  he  is  an  officer,  and  a  member 
of  the  board  whose  duty  it  is  to  inspect  the 
work  and  pass  upon  the  question  as  to 
whether  it  has  been  performed  in  accord- 
ance with  the  contract;  and  it  is  imma- 
terial that  the  parties  acted  from  honest 
motives.  People^s  Sav.  Bank  v.  Big  Rock 
Stone  &  Constr.  Co.  81  Ark.  699,  99  S.  W. 
836. 

In  Knippa  v.  Stewart  Iron  Works,  — 
Tex.  Civ.  App.  — ,  66  8.  W.  322,  it  is  held 
that  a  menmer  of  a  county  commissioner's 
court  who  is  required  to  take  oath  that  he 
will  not  directly  or  indirectly  become  inter- 
ested in  any  contract  with  or  claim  against 
the  county,  etc.,  cannot  lawfully  take  an 
assignment  of  a  claim  against  the  county 
for  labor  performed  under  a  contract  to 
construct  a  jail,  one  of  the  duties  of  the 
county  commissioner's  court  being  to  pro- 
vide and  keep  in  repair  court  houses,  jails, 
etc.,  and  to  audit  and  settle  the  accounts 
against  the  county  and  direct  their  pay- 
ment. In  reaching  this  conclusion,  the 
court  asserted  the  geheral  doctrine  that 
however  honest  a  person  making  such  a 
contract  might  have  been  in  his  intention, 
the  contract  is  in  derogation  of  the  stat- 
ute and  contrary  to  the  spirit,  if  not  the 
letter,  of  his  official  oath;  and  added:  "His 
pecuniary  interest  would  have  been  direct- 
ly opposed  to  the  interest  of  the  county 
in  the  event  of  a  rejection  of  the  work 
contracted  for,  and  his  privaJbe  pecuniary 
interest  might  have  induced  him  to  act  in 
violation  of  his  duty  as  county  commis- 
sioner. Contracts  in  their  nature  calcu- 
lated to  influence  the  action  of  public  of- 
ficers, and  the  effect  of  which  is  to  in- 
fluence them  one  way  or  the  other,  are 
against  public  policy  and  void." 

A  statute  forbidding  members  of  a  board 
of  supervisors  from  becoming  parties,  di- 
rectly or  indirectly,  to  any  contract  to 
furnish  supplies  or  labor  to  the  county,  is 
violated  by  a  contract  with  a  board  of  sup- 
ervisors for  the  improvement  of  a  high- 
way, where  it  is  made  for  the  benefit  of 
one  of  the  members  of  the  board  who  per- 
formed a  large  part  of  the  work,  even 
though  made  in  the  name  of  a  third  per- 
son. Nelson  v.  Harrison  County,  126  Iowa, 
436,  102  N.  W.  197. 

A  contract  for  the  city  printing  by  a 
member  of  the  city  council,  who  is  also 
a  member  of  the  firm  that  actually  did  the 
printing,  is  within  the  inhibition  of  the 
statute  denying  the  right  of  public  of- 
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ficers  to  become  personally  interested  in 
contracts  with  the  corporation  they  repre- 
sent, although  the  contract  was  actually 
let  to  another  concern,  which,  however,  was 
merely  a  device  to  evade  the  statute  in 
question.  Jacques  v.  Louisville,  32  Ky.  L. 
Rep.  674,  100  S.  W.  308. 

A  contract  with  a  school  board  to  erect 
a  building  is  invalid  where  a  member  of 
a  board  is  the  real  party  in  interest  in  the 
contract,  although  it  is  made  in  the  name 
of  another.  Bornstein  v.  Louisville  School 
Board,  137  Ky.  108,  122  S.  W.  522. 

Wliere  there  is  a  prohibitory  statute, 
a  member  of  the  council  of  the  city  can- 
not recover  on  a  contract  for  street  work, 
although  the  contract  is  lawfully  awarded 
a  third  person,  the  councilman  in  question 
thereafter  becoming  interested  therein. 
McManuB  v.  Scheele,  116  La.  72,  48  So. 
535. 

To  the  same  effect,  where  a  councilman 
was  interested  in  a  contract  at  the  time  of 
its  .execution,  is  Cummings  v.  Sauz,  30 
La.  Ann.  207. 

That  the  mayor  of  a  city  prior  to  his 
election  had  become  the  assignee  of  a  con- 
tract for  a  public  improvement  as  col- 
lateral security  for  money  loaned  by  him 
to  a  contractor,  to  enable  him  to  proceed 
with  the  work  under  the  contract,  does 
not  render  the  assignment  illegal,  although 
the  city  charter  provides  that  no  execu- 
tive officer  of  the  corporation  shall  be  di- 
rectly or  indirectly  interested,  etc.  Beau- 
dry  V.  Valdez,  32  Cal.  269. 

The  president  of  the  common  council  of 
a  city  by  assignment  may  acquire  a  valid 
title  to  city  warrants  theretofore  is- 
sued for  labor  performed  for  the  city,  not- 
withstanding a  statutory  provision  that 
no  member  of  the  common  council  or  any 
officer  of  the  city  shall  be  interested  in 
any  contract  or  job,  the  expense  of  which 
is  to  be  paid  out  of  the  city  treasury. 
Stott  V.  Franey,  20  Or.  410,  23  Am.  St  Rep. 
132,  26  Pac.  271. 

c.  Resignation  of  officers,  or  disposal  of 

interest. 

It  does  not  invalidate  a  contract  by  a 
municipality  for  public  improvement,  that 
a  contractor,  at  the  time  the  ordinance  was 
passed,  was  an  alderman  of  the  city,  and 
was  a  member  of  the  committee  to  esti- 
mate the  cost  of  the  improvement  and  sign 
a  report  which  was  approved  by  the  coun- 
cil, where  such  alderman  resigned  on  the 
day  bids  for  the  improvement  were  re- 
ceived and  before  he  put  in  his  own  bid. 
White  V.  Alton,  149  111.  626,  37  N.  E.  96. 

That  a  contract  to  build  a  sidewalk  in 
a  town  was  let  to  a  person  who,  just  pri- 
or to  putting  in  his  bid,  resigned  as  a  trus- 
tee of  a  town,  does  not  affect  its  validity, 
although  he  was  reappointed  trustee  some 
months  after,  there  being  nothing  to  show 
that  he  did  not  in  good  faith  resign.  Har- 
mison  v.  Pre=tnnsburg,  32  Ky.  L.  Rep.  864, 
107    S.    W.    337. 

Of   course,    where    by    express    statutory 
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provision  an  oflicer  of  a  municipal  corpo- 
ration is  forbidden  entering  into  a  contract 
with  the  corporation  for  a  certain  period 
after  his  retirement  from  office,  a  contract 
entered  into  by  him  within  a  prescribed  pe- 
riod after  his  retirement  is  within  the  pro- 
hibition of  the  statute  and  invalid.  Find- 
lay  V.  Parker,  17  Ohio  C.  C.  294,  9  Ohio 
C.  D.  710. 

Uliere  forbidden  by  statute  and  city 
charter,  a  contract  by  a  municipality  with 
a  publishing  company  to  do  certain  pub- 
lishing is  void  where  a  member  of  the  coun- ; 
cil  holds  stock  in  such  company,  and  the 
fact  that  he  disposed  of  the  stock  after 
the  execution  of  the  contract  does  not  vali- 
date it.  Hardy  v.  Gainesville,  121  Ga.  327, 
48  S.  £.  921. 

d.  Where  officer  ia  related  to  contract' 

ing  party. 

The  mere  fact  that  an  officer  of  a  pub- 
lic corporation  is  related,  either  by  affinity 
or  consanguinty,  to  a  person  contracting 
with  a  corporation  for  the  performance  of 
labor  or  the  rendition  of  services  does  not 
render  the  contract  void  or  voidable,  eith- 
er as  violative  of  public  policy  or  of  ex- 
press statutory  provisions  against  an  of- 
ficer of  a  public  corporation  becoming  per- 
sonallv  interested  in  contracts  with  the  cor- 
poration. 

In  Funk  v.  Washington  Twp.  13  Pa.  Co. 
Ct.  385,  it  is  held  that  a  contract  by  a 
supervisor  of  a  town  with  his  minor  sons, 
for  performance  of  labor  on  a  highway 
of  the  township,  is  not  violative  of  pub- 
lic policy,  and  a  recovery  may  be  had  for 
such  labor.  This  decision  is  reached  on 
the  theory  that  a  supervisor  may  employ 
his  own  minor  sons  as  well  as  those  of  his 
neighbors,  and  not  on  the  theory  that  a 
contract  by  an  officer  with  himself  for  la- 
bor is  not  violative  of  public  policy.  In- 
deed, in  this  case  it  is  held  that  the  super- 
visor is  not  entitled  to  recover  for  services 
he  himself  rendered  on  the  highway  or  for 
the  use  of  his  teams,  etc.,  thereon,  since 
such  contracts  are  violative  of  public  policy 
and  voidi 

The  fact  that  a  trustee  of  the  village  is 
the  father  of  a  contractor  with  the  village, 
for  the  performance  of  labor,  does  not  in- 
validate the  contract.  Lewick  v.  Glazier, 
116  Mich.  493,  74  N.  W.  717. 

The  mere  fact  that  the  city  engineer  is 
related  to  a  person  contracting  with  a  city 
to  make  street  improvements  does  not  in- 
validate the  contract.     Gason  v.  Lebanon 
153  Ind.  567,  55  N.  E.  768. 

F.  Who  may  raise  queetion. 

Any  resident  and  taxpayer  may  main- 
tain an  action  to  restrain  payment  by  a 
city  of  a  claim  against  it  for  labor  per- 
formed or  services  rendered  an  officer  of 
the  city,  under  a  contract  forbidden  by 
statute  because  of  the  personal  interest  of 
the  officer.  Bradley  &  G.  Co.  v.  Jacques, 
n  L.R.A.{N.S.) 


33  Ry.  L.  Rep.  618,  110  S.  W.  836;  Hardy 
V.  Gainesville,  121  Ga.  327,  48  S.  E.  921; 
Bcebe  v.  Sullivan  County,  64  Hun,  377,  19 
N.  Y.  Supp.  629,  affirmed  on  opinion  below, 

A  property  owner  assessed  for  an  im- 
provement of  a  street  may  question  the 
validity  of  the  assessment  on  the  ground 
that  the  contract  for  the  work  is  invalid 
because  entered  into  by  the  town  treasurer 
with  the  town,  such  contracts  being  for- 
bidden by  statute.  Benton  v.  Hamilton,  110 
Ind.  294,  11  N.  E.  238. 

An  assignor  of  a  claim  against  a  town 
cannot  himself  assert  the  invalidity  of  an 
assignment  on  the  ground  that  the  as- 
signee is  an  officer  of  the  town.  Tipton  v. 
Jones,  77  Ind.  307.  A.  G.  S. 


KENTUCKY  COURT  OF  APPEALS. 

HENRY  M.  HERSHBERG,  Appt., 

V. 

CITY  OF  BARBOURVILLE. 

(142  Ky.  60,  133  S.  W.  986.) 

Municipal  corporation  —  ordinance  — 
cigarette  smoking  —  validity. 

1.  An  ordinance  prohibiting  the  smoking 
of  cigarettes  anywhere  within  the  corporate 
limits  of  a  municipality  is  void  for  unrea- 
sonableness. 

Same  —  invalid  ordinance  —  arrest  — > 
liability. 

2.  A  municipal  corporation  is  not  an- 
swerable in  damages  for  the  arrest  of  a 
person  under  an  invalid  ordinance  regular- 
ly passed  in  an  attempted  exercise  of  its 
police  power. 

(February  3,  1911.) 

Note. '^  Liability  of  niti/nicipal  corpora- 
tion  for  attempting  to  enforce  void 
ordinance  regulating  the  liuainess  or 
conduct  of  thoae  toithin  its  limits. 

Since  the  preparation  of  the  note  upon 
this  subject  appended  to  Bond  v.  Royston, 
18  L.R.A.(N.S.)  409,  it  was  held  in  Franks 
v.  Holly  Grove,  93  Ark.  260,  137  Am.  St. 
Rep.  86,  124  S.  W.  514,  that  an  incorporated 
town  was  not  liable  in  damages  for  the  ac- 
tion of  its  mayor  and  marshal  in  enforcing 
by  unlawful  imprisonment  a  void  ordi- 
nance of  the  town  making  it  a  misdemeanor 
for  persons  fifteen  years  of  age  and  under 
to  get  on  or  off  any  moving  trains  within 
the  corporate  limits,  such  persons  not  being 
passengers,  "for  the  reason  that  the  officers 
were  acting  in  a  public  and  governmental 
capacity." 

And  in  Hall  v.  Dunn,  62  Or.  475,  25  L.R.A. 
(N.S.)  193,  97  Pac.  811,  it  was  declared  that 
municipal  corporations  were  not  generally 
liable  for  trespasses  committed  by  their  offi- 
cers in  the  enforcement  of  void  enactments 
f  in  the  attempted  exercise  of  police  powprs. 

J.  A.  V. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County 
sustaining  a  demurrer  to  the  petition  in  a 
suit  to  recover  damages  for  unlawful  ar- 
rest and  imprisonment  under  an  alleged 
invalid   ordinance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Baker,  for  appellant: 

The  ordinance  is  in  contravention  of  the 
Constitution  and  laws  of  the  state,  and 
void. 

Com.  V.  Campbell,  133  Ky.  50,  24  L.R.A. 
(N.S.)  172,  117  S.  W.  383,  19  A.  &  E. 
Ann.  Cas.  159;  Prather  v.  Lexington,  13 
B.  Mon.  559,  56  Am.  Dec.  585;  Jolly  v. 
Hawesville,  89  Ky.  279,  12  S.  W.  313;  Park 
Comrs.  V.  Prinz,  127  Ky.  400,  105  S.  W. 
948;  Henderson  v.  Clavton,  22  Ky.  L.  Rep. 
283,  63  L.R.A.  145,  57*^8.  W.  1. 

Messrs.  J.  H.  Wilson  and  T.  D.  Tins- 
ley  also  for  appellant. 

Mr.  J.  Fred  Catron  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Barbourville  is  a  city  of  the  fifth  class. 
The  board  of  council  of  the  city  enacted 
the  following  ordinance:  "That  if  any  per- 
son shall  smoke  a  cigarette  or  cigarettes 
within  the  corporate  limits  of  the  city  of 
Barbourville  after  such  person  shall  have 
had  actual  notice  of  the  passage  of  this 
ordinance,  he  shall  he  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  $1  nor  more  than 
$15  for  each  offense."  The  police  judge 
issued  a  warrant  against  Henry  M.  Hersh- 
berg,  in  which  he  was  charged  with  having 
violated  the  ordinance  by  smoking  cigar- 
ettes in  the  city.  He  was  arrested  by  the 
marshal  under  the  warrant  and  taken 
before  the  police  judge  for  trial.  Upon  a 
trial  of  the  case  he  was  found  guilty  and 
fined.  He  failed  to  pay  the  fine  and  was 
committed  to  jail  upon  its  nonpa^^ment. 
Thereupon  he  brought  this  suit  against  the 
city,  alleging  that  the  ordinance  was  illegal 
and  void,  and  that  he  was  unlawfully  ar< 
rested  and  imprisoned  by  reason  thereof,  to 
his  damage  in  the  sum  of  $5,000,  for  which 
he  prayed  judgment.  The  circuit  court  sus- 
tained a  general  demurrer  to  his  petition, 
and,  he  declining  to  plead  further,  dis- 
missed it.    He  appeals. 

The  circuit  court  in  a  written  opinion 
held  the  ordinance  void  as  an  unreasonable 
invasion  of  the  citizen's  right  of  personal 
liberty.  We  concur  in  the  conclusion  that 
it  is  not  a  reasonable  ordinance,  and  that 
the  circuit  court  properly  so  held.  Com. 
V.  Campbell,  133  Ky.  50,  24  L.R.A. (N.S.) 
172,  117  S.  W.  383,  19  A.  &  E.  Ann.  Cas. 
159.  The  ordinance  is  so  broad  as  to  pro- 
hibit one  from  smoking  a  cigarette  in  his 
34  L.R,A.(N.S.) 


own  home  or  on  any  private  premises  in 
the  city.  To  prohibit  the  smoking  of  cigar- 
ettes in  the  citizen's  own  home  or  on  other 
private  premises  is  an  invasion  of  his  right 
to  control  his  own  personal  indulgences. 
The  city  council  is  authorized  by  statute 
to  enact  and  enforce  all  such  local  police, 
sanitary,  and  other  regulations  as  do  not 
conflict  with  general  laws.  Ky.  Stat.  § 
3637,  subdiv.  7  (Russell's  Stat.  §  1643, 
subdiv.  6).  But  under  this  power  it  may 
not  unreasonably  interfere  with  the  right 
of  the  citizen  to  determine  for  himself  such 
personal  matters.  If  the  council  may  pro-* 
hibit  cigarette  smoking  in  the  city,  it  may 
prohibit  pipe  smoking  or  cigar  smoking,  or 
any  other  use  of  tobacco.  The  legislature 
did  not  contemplate  conferring  such  power 
upon  the  council.  If  the  ordinance  had 
provided  a  penalty  for  smoking  cigarettes 
on  the  streets  of  the  city,  a  different  ques- 
tion would  be  presented;  but  whether  such 
an  ordinance  would  be  valid  is  a  question 
not  now  presented  or  decided. 

It  is  insisted  for  appellant  that,  as  the 
ordinance  is  void,  his  arrest  was  unwarrant- 
ed, and  the  city  is  liable  to  him  therefor. 
In  support  of  this  conclusion  his  counsel 
cites  the  case  of  McGraw  v.  Marion,  98 
Ky.  673,  47  L.R.A.  593,  34  S.  W.  18,  in 
which  it  was  held  that  a  recovery  might  bo 
had  against  the  municipality  in  a  case 
like  this.  But  that  case  was  in  effect  over- 
ruled in  Park  Comrs.  v.  Prinz,  127  Ky.  460, 
105  S.  W.  948,  and,  as  there  shown,  it  is 
contrary  to  both  the  previous  and  subse- 
quent decisions  of  the  court.  In  Taylor  v. 
Owensboro,  98  Ky.  271,  56  Am.  St.  Rep. 
361,  32  S.  W.  948,  a  city  ordinance  pro- 
vided a  different  penalty  for  an  offense 
from  that  prescribed  by  tlie  statutes  and 
was  for  that  reason  held  void.  Taylor,  who 
had  been  fined  and  imprisoned  under  the 
ordinance,  sued  the  city  for  damages.  The 
court  held  that  Taylor  had  committed  a 
public  offense,  and  that,  this  being  shown 
by  the  warrant,  he  had  not  been  illegally 
imprisoned.  The  court  then  added:  "Had 
there  been  no  statute  imposing  a  fine,  etc., 
for  a  breach  of  the  peace,  then  the  question 
as  to  the  effect  of  such  judgment  would  be 
a  different  question  from  the  one  presented 
in  this  case.  However,  that  would  not  affect 
the  question  as  to  the  liability  of  the  city. 
Municipal  governments  are  auxiliaries  of 
the  state  government.  They  are  created 
principally  to  aid  in  securing  a  prop'^r  gov- 
ernment of  the  people  within  the  be  andarics 
of  such  municipalities,  and  to  make  more 
effectual  the  maintenance  of  public  order." 
In  Bean  v.  Middlesborough,  22  Ky.  L.  Rep. 
415,  57  S.  W.  478,  Bean  was  arrested  un- 
der a  city  ordinance  for  selling  water- 
melons   without    license.      In    disposing    of 
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the  ease,  the  court  said:  'Though  his  ar- 
rest was  unlawful,  the  city  was  not  re- 
sponsible for  the  tort  of  the  police." 
See  also  to  the  same  effect,  Pollock  v. 
Louisville,  13  Bush,  221,  26  Am.  Rep. 
260.  In  Maydwell  y.  Louisville,  116  Ky. 
885,  63  LuR^.  655,  105  Am.  St.  Rep. 
245,76  S.  W.  1091;  Twyman  ▼.  Frankfort, 
117  Ky.  518,  64  L.R.A.  672,  78  S.  W. 
446.  4  A.  &  £.  Ann.  Cas.  622;  Park  Comrs. 
V.  Prinz,  127  Ky.  470,  105  S.  W.  948,  30 
L.R.A.(N.S.)  1161,  and  Kippes  v.  Louis- 
ville, 140  Ky.  423,  131  S.  W.  184,  it  was 
held  that  the  city  is  not  responsible  in 
damages  for  the  acts  of  any  of  its  officers 
in  the  exercise  of  its  governmental  func- 
tions. 

1  l.e  city  is  a  branch  of  the  state  govern- 
ment created  by  the  legislature  for  local 
purposes.  Legislative  authority  is  confer- 
red upon  the  city  council  in  certain  mat- 
t^^rft.  Where  the  council  acts  in  its  legis- 
lative capacity  for  governmental  purposes, 
the  municipality  is  no  more  liable  thao  the 
4tate  would  be  for  similar  action  taken  by 
the  legislature.  The  ordinance  in  question 
was  passed  in  the  attempted  exercise  of 
the  police  power.  Cigarette  smoking  being 
re«;arded  by  the  council  as  injurious,  es- 
pecially to  the  young,  it  passed  the  ordi- 
nance in  the  attempted  exercise  of  its 
governmental  functions,  and  not  in  the  line 
of  its  corporate  business  or  its  corporate 
affairs.  The  city  is  only  liable  for  what  the 
r.juncil  does  in  the  line  of  its  corporate 
business  or  corporate  affairs  not  relating 
to  matters  of  a  governmental  nature. 
Tliat  a  city  is  not  liable  in  damages  to  a 
person  arrested  under  a  void  ordinance 
pa«8ed  in  the  exercise  of  its  governmental 
functions,  see  McFadin  v.  San  Antonio, 
22  Tex.  Civ.  App.  140,  64  8.  W.  48;  Tram- 
mell  V.  Russellville,  34  Ark.  105,  36  Am. 
Rep.  1;  Caldwell  v.  Prunelle,  57  Kan.  511, 
46  Pac.  949;  Bartlett  v.  Columbus,  101 
^a.  300,  44  L.R.A.  795,  28  S.  £.  599; 
Harrison  v.  Columbus,  44  Tex.  418;  East- 
erly V.  Irwin,  99  Iowa,  694,  68  N.  W.  919; 
Simpson  v.  Whatcom,  33  Wash.  392,  63 
L.R.A.  815,  99  Am.  8t.  Rep.  951,  74  Pac. 
577;  Masters  v.  Bowling  Green  (C.  C.) 
101  Fed.  101;  Chicago  v.  Turner,  80  lU. 
420;  Gnimbine  v.  Washington,  2  MacArth. 
578,  29  Am.  Rep.  626;  Bond  v.  Royston, 
130  Ga.  646,  18  L.R.A.(N.S.)  409,  61  S. 
E.  491. 

Appellant  was  not  without  remedy.  He 
cf>uld  have  tested  the  validity  of  the  ordi- 
nance by  an  action  in  court,  if  not  by  ap- 
peal; but  he  cannot  ignore  the  judgment 
of  the  police  court  and  sue  the  city.  The 
ca<^  of  McGraw  v.  Town  of  Marion  is  over- 
ruled. 

Judgment    affirmed. 
34  L.R.A.(N.8.) 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL   COURT. 

HERMAN  M.  BURR 

V. 

CITY  OF  BOSTON. 
(208  Mass.  537,  95  N.  E.  208.) 

Charity  —  maintenance  of  park. 

1.  A  devise  of  property  to  a  municipal 
corporation  in  trust  to  devote  the  income  to 
the  maintenance^  and  improvement  of  its 
parks  is  a  valid  public  charitable  trust. 

Tax  —  municipal  property  —  exemption 
—  trust. 

2.  Land  held  by  a  municipal  corporation 
in  trust  to  devote  the  income  to  the  main- 
tenance of  its  parks  is  exempt  from  taxa- 
tion. 

(May  16, -1911.) 

Note,  —  Property  held  hy  municipal  cor-- 
poration  in  trust  as  subject  of  taxa^ 
tion. 

The  precise  question  whether  the  mere 
fact  that  property  sought  to  be  taxed  is  held 
by  a  municipality  in  trust  exempts  it  from 
taxation  was  discussed  in  St.  Louis  v.  Wen- 
neker,  145  Mo.  230,  68  Am.  St.  Rep.  501, 
47  S.  W.  105.  The  property  involved  was 
given  to  the  city  in  trust  to  furnish  relief  to 
emigrants  and  travelers  en  route  to  the  West 
for  the  purposes  of  settlement.  The  court 
seemed  to  assume  that  this  gift  was  of  a 
charitable  nature,  but  held  that  it  exceeded 
the  amount  which  was  declared  by  the  (  on- 
stitution  to  be  exempt  from  taxation  when 
used  for  purely  charitable  purposes,  and 
was,  of  course,  not  exempt  under  such  pro- 
visions. This  left  to  be  determined  the  ques- 
tion whether  the  property  was  exempt  un- 
der a  provision  of  the  state  Constitution 
that  property  of  municipal  corporations 
should  be  exempt  from  taxation.  It  was  con- 
ceded that  if  the  trustee  had  been  a  private 
person,  the  property  would  have  been  tax- 
able, and  held  that  the  more  fact  that  tlir* 
trustee  was  a  municipality  instead  did  not 
operate  to  bring  the  property  within  the  ex- 
emption, the  court  saying  that  the  property 
exempted  from  taxation  by  the  constitution- 
al provision  was  property  of  which  the  mu- 
nicipality was  the  beneficial  owner;  that  is, 
which  it  held  for  its  own  use,  and  not  mere- 
ly in  trust  for  the  use  of  others. 

Where,  in  a  devise  to  town  trustees,  in 
trust  for  the  town,  it  is  provided  that  the 
income  from  the  property,  as  distinguished 
from  the  property  itself,  is  to  be  applied  to 
public  use,  such  property  is  held  for  pecu- 
niary profits,  and  is  therefore  not  exempt 
under  a  statute  exempting  the  property  of 
an  incorporated  town  when  devoted  entirely 
to  the  public  use,  and  not  held  for  pecuniary 
profit.  Mitchellville  v.  Board  of  Supers. 
64  Iowa,  554,  21  N.  W.  31. 

So,  property  given  to  a  city,  to  be  used 
by  it  for  the  purpose  of  establishing  and 
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RKPORT  by  the  Superior  Court  for  Suf- 
•  folk  County  for  the  opinion  of  the 
Supreme  Judicial  Court,  after  a  finding  in 
plaintiff's  favor,  of  'an  action  to  recover  u 
tax  on  certain  real  estate,  paid  by  plaintiff 
under  protest.     Affirmed. 

George  F.  Parkman  devised  the  residue 
of  his  estate  to  the  city  of  Boston,  to 
constitute  a  fund,  the  income  of  which  was 
to  be  applied  to  the  maintenance  and  im- 
provement of  the  parks  and  common. 
The  city  accepted  the  gift,  and  authorized 
its  treasurer  to  receive  *and  receipt  for 
it,  convert  it  into  money,  invest  and  rein- 
vest it  in  proper  securities,  and  hold  it 
for  the  purpose  named. 

Further  facts  appear  in  the  opinion. 

Mr.    Roger    F.    Sturgls,    for    plaintiff: 

Plaintiff  had  the  right  to  pay  the  taxes 
under  protest,  and  recover  the  amount  paid. 

McGee  v.  Salem,  149  Mass.  238,  21  N. 
E.  386: 

Property  held  by  a  municipal  corporation 
in  trust  to  devote  the  income  to  the  main- 
tenance of  its  parks  is  exempt  from  all 
species  of  taxation. 

1  Abbott,  Mun.  Corp.  716;  Schuylkill 
County  V.  North  Manheim  Twp.  42  Pa.  21 ; 
Worcester  County  v.  Worcester,  116  Mass. 
193,  17  Am.  Rep.  169. 

An  attempt  by  a  city  or  state  to  tax  its 
own  property  is  a  nullity. 

Alexandria  v.  O'Shee,  61  La.  Ann.  719^ 
26  So.  382;  Reid  v.  State,  74  Ind.  262; 
Lancy  v.  Boston,  186  Mass.  128,  71  N.  £. 
302. 

Messrs.  T.  M.  Babson  and  Karl  Adams 
for  defendant. 


Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

We  assume,  in  accordance  with  the  con- 
tention of  the  defendant,  that  this  bequest, 
to  the  city  of  Boston  did  not  vest  absolutely 
in  the  city  until  its  acceptance  thereof 
(Dailey  v.  New  Haven,  60  Conn.  814,  14 
L.R.A.  69,  22  Atl.  946);  and  that,  as' the 
city  might  elect  either  to  accept  or  to  de- 
cline the  proposed  benefaction,  so  it  might 
make  a  conditional  acceptance  thereof,  and 
then  would  be  bound  only  by  the  terms 
of  the  bequest  and  its  own  conditional  ac- 
ceptance. But  it  did  unconditionally  ac- 
cept this  bequest  on  the  terms  on  which 
it  was  made ;  and  the  provisions  of  its  order 
of  acceptance,  authorizing  its  treasurer  to 
receive  and  hold  the  bequest,  were  added 
merely  to  designate  the  officer  who  should 
receive  it  and  have  charge  thereof.  As  all 
the  debts  and  legacies  had  been  paid,  or 
funds  set  apart  for  their  payment,  when 
the  order  of  acceptance  was  passed  in 
March,  1909,  it  follows  that  the  title  to  all 
the  real  estate  covered  by  the  bequest  vest- 
ed at  least  then  in  the  city  as  its  property, 
and  this  included  the  Chestnut  street  estate 
here  spoken  of.  The  case  presents  no  ques- 
tion of  equitable  conversion.  On  the  Ist 
day  of  May  this  was  the  property  of  the 
city,  though  held  in  trust  for  a  public 
use.  On  that  day,  the  board  of  assessors 
assessed  a  tax  thereon  to  ''the  devidees  of 
George  F.  Parkman;"  and  the  question  i» 
whether  the  tax  was  valid. 

It  is  not  claimed  that  the  property  was 
exempt  from  taxation  under  any  of  the  pro- 
visions  of   Rev.   Laws,   chap.   12,   §§   6  et 


maintaining  a  free  public  library,  by  a  will 
providing  that  the  directors  appointed  by 
the  city  should  manage  and  invest  the  prop- 
erty, retaining  it  until  such  time  as  the  in- 
terest or  revenue  should  be  sufficient  in 
amount  to  erect  the  library,  and  that  there- 
after the  income  should  be  devoted  to  equip- 
ping and  maintaining  it,  and  that  the 
principal  should  not  l^  diminished,  is  not, 
where  no  building  has  been  erected,  and  the 
fund  is  being  invested  in  compliance  with 
the  will,  within  the  operation  of  a  statute 
exempting  from  taxation  all  property  of  in- 
stitutions of  public  pharity  when  actually 
and  exclusively  used  for  such  charitable  pur- 
poses, not  leased  or  otherwise  used  with  a 
view  to  profit,  and  all  free  public  libraries. 
Stinson  Memorial  Librarv  v.  Board  of  Re- 
view, 248  III.  590,  94  N.  E.  153. 

A  municipal  corporation  cannot  hold  pri- 
vate property  in  trust  for  private  persons,  so 
as  to  exempt  it  from  the  imposition  of  taxes 
or  special  assessment  under  general  laws. 
McChesney  v.  People,  99  111.  210. 

Thus,  land  dedicated  as  a  park  to  the 
trustees  of  a  town,  "for  the  benefit  of  the 
owners  of  lots  fronting  the  same,  .  .  . 
to  be  ornamented  and  improved  in  such  man- 
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ner  as  the  majority  of  such  owners  shall 
desire,  each  owner  to  have  a  voice  in  such 
improvement  in  proportion  to  the  number  of 
feet  he  shall  own  fronting  or  abutting  on  the 
park,"  is  not  exempt  from  taxation  or  special 
assessments.    Ibid. 

So,  land  constituting  part  of  a  platted  ad- 
dition to  a  city,  which  is  dedicated  as  a 
park  and  tennis  court  for  the  use  of  resi- 
dents of  the  addition,  is  subject  to  such 
restricted  use  that  it  cannot  be  regarded  as 
dedicated  for  a  public  use,  and  it  remains 
private  property,  and  is  therefore  not  ex- 
empt from  taxation.  People  ex  rel.  Scott  v. 
Ricketts,  248  III.  428,  94  N.  E.  71. 

It  was  held  in  Alexandria  v.  O'Shee,  61 
La.  Ann.  719,  26  So.  382,  that  no  tax 
could  be  levied  on  land  dedicated  as  a  side 
street,  pleasure  ground,  or  common,  the 
use  being  public. 

And  where  by  statute  school  trustees  hold 
the  school  property  in  trust  for  the  state  for 
the  use  of  the  public  schools,  the  property 
is  exempt  from  taxes  or  assessments  under 
general  laws,  and  there  need  be  no  express 
exemption  in  such  laws.  Louisville  v.  Leath- 
ernian,  99  Ky.  213,  35  S.  W.  625. 

L.  A.  W. 
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■eq.,  but  the  plaintiff  eontendfl  that  it 
oould  not  be  legally  taxed  because  of  the 
fact  that  the  title  to  it  was  in  the  city  it- 
self upon  the  trust  stated. 

There  is  no  doubt  that  land  held  by 
one  municipal  corporation  within  the  terri- 
torial limits  of  another  for  a  public  or  gov- 
ernmental use  is  exempt  from  taxation,  not 
by  reason  of  any  specific  statutory  exemp- 
tion, but  upon  what  always  has  been  as- 
sumed to  be  the  intention  of  the  legislature 
in  the  statutes  relating  to  taxation.  Mil- 
ford  Water  Co.  y.  Hopkinton,  192  Mass. 
491,  78  N.  E,  451,  and  cases  cited.  A  for- 
tiari  this  is'  so  if  the  land  is  situated  in 
the  city  which  owns  it.  On  the  other  hand, 
such  property  while  not  actually  put  to  any 
public  usej  but  availed  of  for  purposes  of 
revalue  merely,  is  taxable  by  the  city  or 
town  in  which  it  is  situated.  Essex  Counr 
ty  ▼.  Salem,  153  Mass.  141,  26  K.  E.  431. 
In  that  case  the  court  said:  "The  property 
of  counties  is  held  exempt  from  taxation 
when  appropriated  to  public  uses,  because 
courts  infer  that  it  is  not  the  intention 
of  the  legislature  to  tax  property  so  used, 
in  the  absence  of  any  express  declaration 
that  it  should  be  taxed.  This  implication 
is  made  on  account  of  the  nature  of  the 
uses  to  which  the  property  is  appropriated. 
It  is  not  to  be  presumed  that  the  legis- 
lature intended  to  tax  the  instrumental- 
ities of  government.  Worcester  County  v. 
Worcester,  116  Mass.  193,  17  Am.  Rep. 
159."  And  farther  on  the  court  added: 
"In  the  absence  of  any  express  exemption  of 
the  property  of  counties  from  taxation,  an 
exemption  can  be  implied  only  when  the 
property  is  actually  appropriated  to  public 
uses.  This  is  the  principle  which  under- 
lies an  our  decisions  in  cases  analogous 
to  the  present,  and  we  see  no  ground  on 
which  it  ought  to  be  extended  to  the 
property  of  a  county  actually  devoted  to 
private  uses  which  are  not  incidental  to 
the   performance  of   public  duties." 

In  the  case  at  bar  the  property  was  held 
by  the  city  in  trust  to  apply  the  income 
thereof  to  the  maintenance  and  improve- 
ment of  its  conunon  and  parks.  This  is 
a  valid  public  charitable  trust.  Re  Bart- 
lett,  163  Mass.  509,  514,  40  N.  E.  899.  It 
supplies  funds  for  a  purpose  which  other- 
wise must  be  provided  for  by  taxation, 
and  so  far  tends  to  lighten  the  public  bur- 
dena    This  is  strictly  a  public  use. 

We  need  not  consider  whether  the  city 
collector  could  maintain  an  action  to  re- 
cover this  tax  under  Rev.  Laws,  chap.  12, 
S  32.  Such  a  suit,  of  course,  must  bo 
brought  against  the  city  itself,  since  that 
alone  is  properly  described  by  the  language 
of  the  assessment^  which  can  be  applied  to 
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no  other  natural  or  artificial  person.  For 
such  a  tax  the  primary  liability  is  upon  the 
person  taxed,  and  not  upon  the  property 
for  which  the  tax  is  assessed  (Dunham  v. 
LoweU,  200  Mass.  468,  86  N.  E.  951) ;  and 
it  might  be  a  serious  question  whether  the 
legislature  intended  in  any  case  to  cast 
such  primary  liability  upon  the  city  or 
town  to  which  that  tax  is  to  be  paid.  But, 
as  we  have  said,  that  question  is  not 
raised. 

This  land,  however,  was  not  used  direct- 
ly for  a  public  purpose,  as  if,  for  example, 
it  were  itself  made  into  a  public  park,  or 
were  used  as  the  site  of  a  city  hall  or  li- 
brary building.  It  was  held  in  trust  to 
apply  the  income  to  the  specific  public 
charitable  purpose  stated  in  Mr.  Park- 
man^s  will.  The 'land  which  was  decided 
to  be  taxable  in  Essex  County  v.  Salem, 
ubi  supra,  was  held  and  could  be  held  by 
the  county,  until  it  should  be  applied  to  the 
contemplated  public  use,  and  so  should  be- 
come exempt  from  taxation,  strictly  for 
the  application  of  any  income  derived  there- 
from, like  all  other  revenue  of  the  county, 
to  the  general  public  purposes  for  which 
alone  the  money  of  the  county  could  be 
spent.  The  case  at  bar  differs  from  that 
case  in  two  respects:  First,  that  here  the 
land  sought  to  be  taxed  is  within  the  terri- 
torial limits  of  the  city  which  owns  it; 
and  secondly,  that  this  land  is  held  in 
trust  to  apply  the  income  thereof,  to  a 
specific  public  charity,  and  not  to  the  gen- 
eral public  purposes  of  the  city. 

The  general  rule  laid  down  by  our  deci- 
sions is  that  real  estate  situated  in  one 
city  or  town,  but  owned  and  used  by  an- 
other for  a  specific  public  purpose,  is  ex- 
empt from  taxation,  but  that  this  exemp- 
tion is  limited  to  property  which  is  direct^ 
ly  appropriated  to  such  a  specific  pur- 
pose. Wayland  v.  Middlesex  County,  4 
Gray,  500,  in  which  it  was  held  that  land 
in  Wayland  owned  and  appropriated  by  the 
city  of  Boston  under  Stat.  1846,  chap.  167, 
for  the  sole  purpose  of  supplying  that  city 
with  water,  was  exempt  from  taxation;  but 
it  was  expressly  stated  by  the  court  that 
"if  the  land  was  valuable  for  and  used  for 
purposes  other  and  distinct  from  those 
of  the  aqueduct,  the  property  so  used,  to 
the  extent  it  was  so  used,  would  be  liable 
to  taxation."  The  same  doctrine  is  affirmed 
in  later  cases.  Worcester  County  v.  Wor- 
cester, 316  Mass.  193,  17  Am.  Rep.  159; 
Somerville  v.  Waltham,  170  Mass.  160,  48 
N.  E.  1092;  Miller  v.  Fitchburg,  180  Mass. 
32,  61  N.  E.  277. 

On  the  same  principle,  the  real  proper- 
ty of  a  public-service  corporation,  so  far  as 
appropriated  and  used  within  authoriZiCd 
limitations,  but  no  farther,  is  exempt  from 
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taxation.  Worcester  ▼.  Western  R.  Corp. 
4  Met.  564.  Many  later  cases  are  collected 
and  both  the  general  principle  and  its  lim- 
itation are  stated  in  Milford  Water  Co.  v. 
Hopkinton,  supra.  Hammond,  J.,  said  in 
thai  case:  "The  true  test  is  whether  it  [the 
corporation  owning  the  land]  is  engaged 
in  the  administration  of  a  public  trust, 
with  power  to  take  land  for  that  purpose. 
It  is  the  character  of  the  use  to  which 
the  property  is  put,  and  not  of  the  party 
who  uses  it,  that  settles  the  question  of 
exemption  from  taxation." 

But  none  of  these  cases,  and  indeed  no 
case  to  which  our  attention  has  been  called 
except  Lancy  v.  Boston,  186  Mass.  128,  71 
N.  E.  302,  dealt  with  the  exemption  of 
land  owned  or  appropriated  for  a  public 
use  by  the  city  or  town  in  which  the  land 
was  located.  It  was  held  in  that  case 
that  land  in  which  an  easement  had  been 
taken  by  right  of  eminent  domain,  either 
for  a  highway  or  for  railroad  purposes, 
was  not  taxable  to  the  owner  of  the  fee. 
The  general  question  of  the  right  or  duty 
of  a  city  to  tax  land  owned  by  itself  within 
its  own  limits,  though  not  appropriated  or 
used  for  a  public  purpose,  was  not  consid- 
ered. Nor  have  we  found  any  case  which 
considers  the  manifest  distinction  between 
such  land,  held  upon  an  express  trust  for  a 
specific  public  charitable  use  to  which,  alone 
its  income  can  be  applied,  and  land  which 
is  held  merely  in  the  ^neral  ownership  of 
the  city,  and  of  which  both  the  corpus  and 
the  income  may  be  applied  to  its  general 
purposes. 

If  taxes  can  be  lawfully  assessed  by 
cities  and  towns  upon  their  own  lands,  then 
it  is  the  duty  of  the  assessors  to  lay  such 
assessments,  and  of  the  collectors  to  enforce 
the  payment  thereof.  These  officers  are 
strictly  public  officers  and  in  no  sense  the 
agents  or  representatives  of  the  munici- 
palities. Rossire  v.  Boston,  4  Allen,  57,  58 : 
Dunbar  y.  Boston,  112  Mass.  75;  Alger  v. 
Easton,  119  Mass.  77,  78;  Welch  v.  Emer- 
son. 206  Mass.  129,  130,  91  N.  E.  1021; 
Cox  Y.  Segee,  206  Mass.  380,  382,  92  N.  E. 
620;  Gilo  V.  Perkins,  207  Mass.  172,  93 
N.  E.  586.  They  are  bound  to  discharge 
faithfully  their  duty  by  assessing  all  tax- 
able property,  and  by  enforcing  payment 
of  all  taxes  duly  assessed  and  committed  to 
them  for  collection.  Rev.  Laws,  chap.  12, 
§§  2,  16,  37,  61,  67;  chap.  13,  §  2;  chap.  25, 
§  68.  Boston  v.  Turner,  201  Mass.  191, 
196,  87  K.  E.  634.  Their  duty  to  assess 
and  collect  taxes  upon  all  the  real  estate 
which  passed  to  the  defendant  by  Mr. 
Parkman's  will,  if  that  estate  is  liable  to 
taxation,  is  absolute,  and  does  not  at  all 
depend,  as  to  any  particular  parcel,  upon 
whether  it  has  or  has  not  been  conveyed 
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by  the  city.  But  there  are  serious  practical 
difficulties  in  such  assessment  and  collec- 
tion. Some  of  them  already  have  been  men- 
tioned. The  rate  of  taxation  for  city  pur- 
poses is  limited  by  statute  'to  the  amount 
which  the  legislature  has  regarded  as  suffi- 
cient. Rev.  Laws,  chap.  12,  §  54;  Id.,  chap. 
27,  §  26.  The  value  of  the  real  estate  re- 
ceived under  this  devise  was  nearly  a  mil- 
lion of  dollars.  If  this  is  taxable,  as  the 
tax  must  be  paid  by  the  city  itself,  its  net 
income  will  so  far  be  diminished  beyond 
the  amount  contemplated  by  the  legisla- 
ture, or  either  the  corpus  or  the  income  of 
the  trust  fund  will  so  far  be  reduced.  If 
the  city  owns  other  land  which  is  unim- 
proved and  yields  no  income,  this  will  be- 
come a  liability  instead  of  an  asset.  But 
we  know  that  this  has  been  the  case  in  the 
past,  not  only  in  Boston,  but  in  other  mu- 
nicipalities. See  Keening  y.  Ayling,  126 
Mass.  404;  Dingley  v.  Boston,  100  Mass. 
544;  Page  v.  O'Toole,  144  Mass.  303,  10 
N.  E.  851;  Com.  v.  Roxbury,  9  Gray,  451; 
Cleaveland  v.  Norton,  6  Cush.  380,  384; 
Brigham  v.  Shattuck,  10  Pick.  306,  where 
there  was  a  devise  somewhat  like  the  one 
before  us;  Hayden  v.  Stoughton,  5  Pick. 
528,  where  land  devised  to  a  town  for  a 
public  use  was  accepted  and  held  by  the 
town,  but  the  condition  was  not  complied 
with.  Rawson  v.  School  Dist.  No.  5,  7  Al- 
len, 125,  83  Am.  Dec.  67,  resembles  Hayden 
V.  Stoughton,  the  town  having  ceased  to 
hold  the  land  for  the  public  purpose  to 
which  it  had  been  appropriated,  and  having 
afterwards  sold  it  to  the  tenant,  to  be  used 
for  a  wholly  different  public  purpose.  It 
is  believed  that  at  least  a  large  portion 
of  that  thickly  settled  part  of  the  city  of 
Boston  now  called  the  South  End  was, 
while  vacant  and  unimproved,  the  private 
property  of  that  city,  as  appeared  in 
Keening  v.  Ayling,  ubi  supra.  It  does  not 
appear  that  in  any  of  these  cases,  or  in 
any  of  the  other  cases  of  similar  ownership, 
which  probably  have  been  numerous,  any 
question  was  raised  as  to  the  payment  of 
taxes  upon  the  property  while  so  owned, — 
a  circumstance  which  would  tend  to  show 
the  general  opinion  that,  under  such  circum- 
stances, there  was  no  liability  to  taxation. 
But  we  do  not  deem  it  necessary  to  pass 
upon  this  broad  question.  This  estate  was 
held  by  the  city  in  trust  for  a  specific  pub- 
lic purpose.  In  this  respect  it  resembles 
somewhat  the  sinking  funds  which  in  some 
cases  cities  are  required  by  Rev.  Laws, 
chap.  27,  §§  12  et  seq.,  to  provide  and  main- 
tain for  the  extinguishment  of  their  in- 
debtedness. Under  §  15,  these  funds  may 
be  and  doubtless  sometimes  are  invested  in 
mortgages  upon  real  estate.  It  sometimes 
must  be  necessary  to  foreclow  such  mort- 
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gages  and  to  take  title  to  the  land  there- 
in described.    If  the  income  of  the  fund  is 
to    be    diminished    and    its    accumulation 
checked    and   delayed   by   the   payment  of 
taxes  upon  the  land  while  so  held  as  an 
investment,  the  purpose  of  the  statute  to 
which   we   have   referred,  to   provide   suCi- 
cient  means  for  the  payment  of  the  debt 
at  its  maturity,  is  so  far  frustrated.     Ac- 
cordingly, real  estate  so  held  has  been  de- 
cided to  be  exempt  from  taxation.     Com. 
ex   reL    Albritton   v.   Lebanon   Waterworks 
(Com.  ex  rel.  Albritton  v.  Rubel)   130  Ky. 
61,  20  L.R.A.(N.S.)    224,  112  S.  W.  1128. 
And  yet  the  land   in   such  a  case  is  not 
directly  appropriated  and  used  for  a  public 
purpose.     Ldke   that  involved   in   the   case 
at  bar,  it  is  held  merely  as  an  investment, 
— part  of  a  fund  whose  income  is  to  be  ap- 
plied to  a  specific  purpose,  such  as  prop- 
erly comes  within  the  definition  of  a  public 
charity.     The   income   of  this  fund  is  di- 
rectly applicable  to  such  a  public  use;  nei- 
ther directly  nor  indirectly  can  the  city  of 
Bneton    divert    it   therefrom.      The    income 
must  forever  be  applied  to  this  specific  pur- 
pose.    It  can  in  no  way  and  by  no  artifice 
be  applied  to  the  general  purposes  of  the 
eity.     The  case  in  this  respect  differs  ma- 
terially from  Essex  County  v.  Salem,  153 
^laas.    141,    26   N.   E.    431,   and   the   other 
eases  heretofore  cited,  in  which  the  actual 
Dse  of  the  property  was  made  the  test  of 
its  liability  to  taxation. 

Real    estate    held    by   educational,   char- 
itable,  or  religious  institutions  is  not  ex- 
empted from  taxation  unless  used  and  ap- 
propriated   for   their   distinctive   purposes. 
Bev.  Laws,  chap.   12,  §  5,  els.  3,  7.     Am- 
herst  College  V.   Amherst,   193  Mass.   168, 
79  X.  E.   248;   Evangelical  Baptist  Benev. 
k  Missionary  Soc  v.  Boston,  204  Mass.  28, 
90  N.  E.  572.     But  this  is  by  the  express 
vords  of  the  statutes.     In  such  cases  the 
income  of  the  property  which  was  held  not 
to  be  exempt  went  into  the  general  funds  of 
its  owners,  and  a  case  like  that  now  before 
OS  was  not  presented.     And  any  inference 
that  might  be  drawn   against  our  conclu- 
sion  from   the  language  of  this  statutory 
exemption  is  largely  met  by  the  fact  that 
opon  the  reasoning  in  Davis  v.  The  Treas- 
nrer,   208    Mass.    343,    94   N.   E.    556,   Mr. 
Parkman's  devise  would  be  exempt  from  the 
roceession  tax  imposed  by  Stat.  1909,  chap. 
490,   part   4,   and   chapter   527.     This  cir- 
cnmstance  is,  of  course,  not  decisive;   but 
it  is  to  be  considered  in  determining  what 
If  a  just  and  consistent  mode  of  taxation 
onder    our    statutes    and    decisions.     The 
ipeeific  provision  in  Stat.  1909,  chap.  490, 
pt  2,  §  67,  for  taxation  by  a  city  or  town 
of  land  taken  or  purchased  by  it,  for  non- 
payment   of    prior    taxes,    unless    wholly 
M  L.RJL(N.S.) 


superfluous,  tends  to  indicate  the  legislative 
opinion  that  such  land  would  not  other- 
wise  be   taxable. 

It  is  said,  however,  that  in  fixing  the 
basis  of  state  and  county  taxation,  an  injus- 
tice will  be  done  by  taxing  disproportionate- 
ly other  cities  and  towns  if  property  like 
this  is  not  to  be  assessed.  We  do  not  know 
what  property  is  hem  by  other  municipal- 
ities that  would  be  exempt  under  our  view. 
It  may  be  that  some  slight  inequality  would 
result,  but  looking  at  the  total  assessed 
valuation  of  the  commonwealth,  we  cannot 
regard  this  as  more  than  a  negligible  quan- 
tity. See  Natick  &  C.  Street  R.  Co.  v.  Wel- 
lesley,  207  Mass.  514,  523,  524,  93  N.  £. 
834. 

We  are  of  opinion  that  this  estate,  owned 
by  the  defendant,  not  for  its  own  benefit, 
but  strictly  in  trust  to  apply  the  income 
to  a  particular  specified  charitable  use,  is 
not  legally  liable  to  assessment  and  taxa^ 
tion.  The  judgment  for  the  plaintiff  must 
be  affirmed. 

So  ordered. 


MISSISSIPPI  SUPREME  COURT. 

MRS.  PEARL  COLE,  Appt.» 

V. 

A,  J.  COLE. 
(—  Miss.  — ;  54  So.  953.) 

• 

Antenuptial  contract  —  promise  to  con- 
vey  land  —  sufficiency  of  description. 

An  agreement  to  convey  in  consideration 
of  marriage,  a  tract  of  land  of  a  certain 
value,  is  void  under  the  statute  of  frauds, 
where  the  promisor  has  four  tracts  of  that 
value,  and  the  writing  contains  nothing  to 
identify  the  one  referred  to,  except  that  it 
was  to  be  chosen  by  the  promisee,  although 
the  marriage  is  consummated  on  the  faith 
of  the  promise. 

(May  1,  1911.) 

Note.  —  Statute  of  frauds :  aufficterwy  of 
description  in  land  contract  which 
gives  right  to  select  particular  tract 
to  he  conveyed. 

The  decision  in  Cole  v.  Cole  is  undoubt^ 
edly  correct,  although  a  majority  of  the  de- 
cisions which  discuss  the  effect  of  a  provision 
giving  a  right  to  select  either  one  of  several 
tracts,  or  a  part  of  a  larger  tract,  reach  a 
contrary  conclusion.  In  the  Cole  Case, 
however,  the  description  did  not  even  locate 
the  property  from  which  the  tract  to  be  con- 
veyed was  to  be  selected,  and  that  in  itself 
would  render  the  description  insufficient, 
for,  as  the  court  said,  the  giving  of  a  right 
to  select  one  of  several  unlocated  tracts 
merely  tended  to  make  the  description  "even 
more  vague  and  uncertain."    But  where  the 
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APPEAL  by  plaintiff  from  ft  decree  of 
the  Chancery  Court  for  Chickasaw 
County  dismisaing  a  bill  filed  to  compel 
specific  performance  of  an  antenuptial  con- 
tract to  convey  certain  lands  to  plaintiff 
in  consideration  of  her  marriage  to  defend- 
ant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Ford,  for  appellant: 

The  antenuptial  con ti  act  is  sufficiently 
definite  to  justify  a  court  of  equity  to  de- 
cree specific  performance  thereof. 

Watson  y.  Duncan,  84  Mass.  763,  37  So. 
126;  Stevenson  v.  Renardet,  83  Miss.  392, 
35  So.  676;  McGuire  v.  Stevens,  42  Miss. 
724,  2  Am.  Rep.  649;  20  Cyc.  Law  k  Proc. 
p.  270;  Doolittle  v.  Blakesley,  4  Day,  266, 
4  Am.  Dec  218;   Doty  v.  Wilder,  16  111. 


407,  60  Am.  Dec.  756;  Hurley  t.  Brown, 
08  Mass.  646,  06  Am.  Dec.  671;  Mead  v. 
Parker,  116  Mass.  413,  15  Am.  Rep.  110; 
Becker  y.  Becker,  241  111.  423,  26  LJLA. 
(N.  S.)  858,  89  N.  E.  737. 

Antenuptial  contracts  should  be  liberally 
construed  in  favor  of  the  wife. 

McNutt  V.  McNutt,  116  Ind.  545,  2  L.R.A. 
372,  19  N.  E.  115;  May  v.  May,  7  Fla.  207, 
68  Am.  Dec.  431;  14  Am.  &  Eng.  Enc. 
Law,  p.  650;  Grorin  y.  Gordon,  38  Misa. 
205;  Stevenson  v.  Renardet,  83  Miss.  302, 
35  So.  676;  Merritt  v.  Scott»  6  Ga.  563, 
60  Am.  Dec.  373;  Becker  y.  Becker,  241 
111.  423,  26  L.R.A.(N.S.>  860,  80  N.  E. 
737;  North  Platte  Mill.  &  Elevator  Co.  v. 
Price,  4  Wyo.  293,  33  Pac.  664. 


lands  from  which  the  selection  is  to  be 
made  are  definitely  described,  a  stronger 
case  is  presented;  at  least,  where  a  selection 
has  been  made  pursuant  to  the  agreement. 
In  fact,  the  weight  of  authority  is  to  the 
effect  that  a  selection  in  accordance  with 
the  terms  of  the  agreement  renders  the  con- 
tract absolute;  since,  by  thus  resorting  to 
matters  referred  to  in  the  contract,  the  par- 
ticular lands  to  be  conveyed  are  definitely 
located,  and  the  statute  of  frauds  therefore 
presents  no  obstacle  to  the  enforcement  of 
the  contract.  Alabama  C.  R.  Co.  v.  Long, 
168  Ala.  301,  48  So.  363  (agreement  to  con- 
vey sucn  lands  out  of  a  specified  larger 
tract  to  a  railroad  company  for  a  right  of 
way,  as  they  might  actually  occupy  and 
use  in  the  laying  of  their  roadbed) ;  Lauder 
v.  Peoria  Agri.  &  Trotting  Soc.  71  111.  App. 
•  476  (an  agrement  to  convey  one  lot  in  a 
subdivision  to  be  made  of  a  part  of  certain 
designated  lands,  as  shown  on  a  certain  plat 
thereof,  which  lot  was  to  be  designated  by 
a  named  committee) ;  Carpenter  v.  Lock- 
hart,  1  Ind.  434  (an  agreement  to  convey  a 
certain  number  of  acres  of  land,  to  be  select- 
ed by  vendor  out  of  a  certain  larger  tract, 
if  the  plaintiff  elected  to  take  them,  on  his 
paying  the  purchase  money) ;  Burrow  y. 
Terre  Haute  &  L.  R.  Co.  107  Ind.  432,  8  N. 
E.  167  (an  agreement  which  gave  the  gran- 
tee the  right  to  select  a  certain  amount  of 
land  for  a  railroad  right  of  way) ;  Cape  Gir- 
adeau  ft  C.  R.  Co.  v.  Wingerter,  124  Mo. 
App.  426,  101  S.  W.  1113  (an  agreement  to 
convey  land  for  a  railroad  right  of  way  as 
same  might  be  located  by  grantee) ;  Repetto 
v.  Baylor,  61  N.  J.  Eq.  601,  48  Atl.  774  (a 
contract  for  the  sale  of  certain  lots  desig- 
nated on  a  certain  map,  with  the  proviso 
that  if  it  should  be  found  that  the  grantor 
had  already  sold  any  of  such  lots,  the  gran- 
tee-might select  others.  In  this  case  it  was 
said  that  the  maxim  Id  cerium  est  quod 
cerium  reddi  poiesi  applies  with  regard  to 
the  selection  of  lots) ;  Simpson  y.  Brecken- 
ridge,  32  Pa.  287  (an  agreement  in  the  fol- 
lowing words:  ''I  will  give  J.  S.  100  acres  of 
land  next  to  either  S.  or  N.  for  $450;  or  I 
will  ^ive  the  200  acres  with  a  clear  title, 
for  his  house  and  lot''). 
34  L.R.A.(N.S.) 


And  it  has  been  held  that  a  failure  to 
select  is  fatal  to  the  validity  of  such  con- 
tracts. Thus,  in  Chellis  v.  Grimes,  72  N.  H. 
337,  56  Atl.  742,  it  was  held  that  a  con- 
tract to  build  houses  on  and  to  convey  a 
certain  number  of  lots,  to  be  selected  by 
the  grantee  from  a  tract  to  be  subsequently 
allotted  and  plotted  by  the  grantor,  was 
insufficient  as  to  description,  under  the  stat- 
ute of  frauds  where  the  grantee  did  not 
make  a  selection.  Another  ground  advanced 
by  the  court  was  that  the  description  was 
to  vague  because  the  original  tract  had  not 
been  allotted.  It  was  also  held  that  the 
grantor  could  not  make  a  selection  after 
the  grantee  had  refused  to  do  so. 

Another  line  of  cases  seems  to  regard  the 
actual  making  of  a  selection  under  the 
agreement  as  immaterial ;  being  based  on  the 
ground  that  the  fact  that  a  right  to  make  a 
selection  is  given  is  sufficient,  in  that  it 
points  out  a  means  of  which  the  particular 
property  to  be  conveyed  may  be  definitely 
located.  But,  as  to  this,  there  is  a  conflict 
of  authority. 

Thus,  in  Lingeman  y.  Shirk,  15  Ind.  App. 
432,  43  N.  E.  33,  it  was  held  that  an  agree- 
ment to  convey  a  specified  number  of  acres 
of  designated  lands  in  a  named  county,  or  a 
specified  number  of  acres  of  designated  land ' 
in  another  county,  at  the  selection  of  the 
grantee,  was  valid  and  enforceable,  upon  the 
ground  that,  although  the  lands  are  not 
specifically  described,  there  is  a  definite  mode 
of  ascertaining  them  prescribed  in  the  con- 
tract, and  therefore  that  which  would  other- 
wise be  uncertain  might  be  made  certain. 

So,  in  Peckham  v.  Lane,  81  Kan.  489,  25 
L.R.A.(N.S.)  067,  106  Pac.  464,  19  A.  &  £. 
Ann.  Cas.  360,  it  was  held  that  the  statute  of 
frauds  does  not  prevent  the  maintenance  of 
an  action  for  the  specific  performance  of  a 
contract  by  which  the  defendant,  being  the 
owner  of  a  tract  of  land,  agreed  to  convey 
a  portion  of  it  of  a  certain  size,  to  be  select- 
ed by  himself,  to  the  plaintiff.  In  this  ac- 
tion, the  petition  also  alleged  that  a  selec- 
tion had  been  made,  but  it  was  not  alleged 
to  have  been  in  writing,  for  which  reason 
the  court  said  that  the  petition  failed  to 
show  a  right  to  demand  a  conveyance  of  tlie 
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Messrs.  lioftwich  A  Tnbb,  for  appellee : 

Oral  promises  to  convey  land  or  prop- 
erty in  consideration  of  marriage  are  void 
uider  the  statute  of   frauds. 

Hunt  V.  Hunt,  171  N.  Y.  396,  69  L.R.A. 
306,  64  N.  E.  159 ;  Chase  v.  Fitz,  132  Mass. 
359. 

Promises  may  be  couched  in  the  form  of 
letters,  but  such  letters  must  sufficiently 
and  clearly  set  forth  the  terms  of  the  agree- 
ment, BO  that  they  will  satisfy  the  stat- 
ute. 

21  Cyc.  Law  k  Proc.  p.  1244;  Stoddert 
T.  Tuck,  5  Md.  18;  Preston  v.  Preston,  95 
U.  S.  200,  24  Li  ed.  494;  Aston  v.  Robin- 
son, 49  Miss.  348. 

The    subject-matter    of    the    contract    in 


all  bills  for  specific  performance  must  be 
definitely  described,  and  there  must  be 
no  uncertainty  or  patent  ambiguity  on  the 
face  of  the   instrument. 

Allen  V.  Bennett,  8  Smedes  &  M.  67^; 
Swayze  v.  Doe,  13  Smedes  &  M.  317;  Mc- 
Guire  v.  Stevens,  42  Miss.  724,  2  Am.  Rep. 
649;  Holmes  v.  Evans,  48  Miss.  247,  12 
Am.  Rep.  372;  Fisher  v.  Kuhn,  54  Miss. 
480;  Bowers  v.  Andrews,  52  Miss.  606; 
20  Cyc.  Law  &  Proc.  p.  270,  note  70,  and 
cases;  Siemers  v.  Siemers,  65  Minn.  104, 
60  Am.  St.  Rep.  430,  67  N.  W.  802;  At- 
wood  V.  Cobb,  16  Pick.  227,  26  Am.  Dec. 
657;  McLaughlin  v.  Piatti,  27  Cal.  451; 
Ladnier  y.  Ladnier,  90  Miss.  475,  43  So. 
946. 


particular  tract  alleged  to  have  been  select- 
ed, but  that  it  did  state  facts  sufficient  to  en- 
title the  plaintiff  to  a  tract  of  the  size 
specified  in  the  agreement,  somewhere  in  the 
larger  tract;  thereby  in  effect  holding  that 
the  element  of  selection  was  not  material  to 
the  validity  of  the  contract. 

And  in  Lingle  v.  Clemens,  17  Ind.  124, 
a  parol  contract  for  labor,  to  be  paid  for 
by  a  conveyance  of  whichever  of  two  lands 
the  party  doing  the  labor  should  select,  was 
held  not  void  under  the  statute  of  frauds, 
where  the  work  had  been  performed,  al- 
though the  contractor  had  failed  and  re- 
fused to  make  a  selection  of  lands,  the  court 
saying  that  probably  either  lot  could  have 
been  conveyed  on  the  failure  of  the  contract^ 
or  to  designate  a  choice. 

A  somewhat  similar  question  was  raised 
in  Jenkins  v.  Green,  27  Beav.  437,  28  L.  J. 
Ch.  N.  S.  817,  5  Jur.  N.  S.  304,  wherein  an 
agreement  to  demise  a  farm  of  specified  acre-^ 
sge  '"except  37  acres  thereof,"  which  were' 
not  specified,  but  which  were  to  be  selected, 
was  under  discussion.  It  was  held  that  the 
contract  was  not  void  for  uncertainty,  that 
the  right  of  selection  belonged  to  the  lessor, 
he  having  the  first  act  to  do,  but  that  if  a 
lease  had  actually  been  granted  in  the  uncer- 
tain form  of  the  contract,  th.e  right  of 
selection  would  then  have  belonged  to  the 
tenant;  and  specific  performance  was  de- 
creed. 

But  Lingeman  v.  Shirk,  supra,  was  de- 
clared unsound  and  unsupported  by  author- 
ity in  Alabama  Mineral  Land  Co.  v.  Jackson, 
121  Ala.  172,  77  Am,  St.  Rep.  46,  25  So. 
709,  where,  in  holding  void  under  the  stat- 
ute of  frauds  for  uncertainty  of  description 
of  the  subject-matter,  an  agreement  to  pur- 
chase the  timber  from  a  designated  number 
of  acres  of  land,  to  be  selected  by  the 
purchaser  on  a  certain  day,  where  no  selec- 
tion had  been  made  in  writing  by  the  day 
named,  the  court  said:  "Under  the  statute 
of  frauds,  the  written  agreement  or  mem- 
orandum must  describe  the  subject-matter 
directly,  or  by  reference  to  something  out- 
tide  of  the  writing,  by  resorting  to  which 
certainty  may  be  attained.  ...  A  con- 
tract which  is  so  uncertain  in  respect  to  its 
34  LRA.(N.S.) 


» subject-matter  that  it  neither  identifies  the 
thing  by  describing  it,  nor  furnishes  any 
data  by  which  certainty  of  identification  can 
be  attained,  is  void  as  well  at  law  as  in 
equity,  and  as  incapable  of  supporting  an 
action  for  damage^*  as  of  supporting  a  bill 
for  specific  performance,  upon  proper  ob- 
jection taken.  The  infirmity  of  the  contract 
here  under  consideration  is  that  it  not 
only  does  not  attempt  to  describe  the  land, 
but  expressly  provides  that  the  identity  of 
the  subject-matter  shall  be  fixed  by  acts  in 
pais,  to  be  subsequently  performed  by  the 
purchaser;  and  until  such  acts  are  per- 
formed, no  court  can,  for  any  purpose,  say 
that  any  certain  land  is  embraced  in  the 
writing,  and  no  court  can  give  validity  to  it 
as  a  contract  for  the  sale  of  any  land,  either 
directly,  by  enforcing  its  specific  perform- 
ance, or  indirectly,  by  awarding  damages  for 
its  breach.  It  falls  necessarily  within  the 
general  rule  that,  while  not  absolutely  void, 
but  to  be  so  held  upon  proper  objection, 
a  contract  falling  under  the  influence  of 
the  statute  of  frauds,  and  not  complying 
with  its  provisions,  will  not  be  directly  en- 
forced, nor  will  damages  be  awarded  for  its 
violation."  And  continuing,  the  court  dis- 
cussed the  effect  of  the  agreement  to  desig* 
nate  the  particular  lands  to  be  taken,  and 
the  correlative  undertaking  to  sell  the  par* 
ticular  acres  thus  to  be  selected,  as  follows : 
'^Clearly,  these  latter  stipulations  are  of 
no  effect  towards  supplying  identification 
of  the  subject-matter  until  they  are  com- 
plied with.  So  long  as  the  particular 
lands  are  not  determined  upon  by  Jack- 
son [Vendee]  and  designated  by  him  to  the 
company  [vendor],  the  whole  agreement 
remains  at  large  as  to  the  thing  intended 
to  be  contracted  about,  the  infirmity  of 
the  absence  of  identification  still  attaches 
to  the  writing,  and  it  cannot  be  said 
that  there  is  any  contract  to  sell  any  land,, 
because  there  is  no  contract  to  sell  any 
particular  land."  But  this  case  was  in  turn 
criticized  in  Peckham  v.  Lane,  supra,  where- 
in, in  declaring  that  it  proceeds  upon  a  mis- 
conception, the  court  reasoned  as  follows: 
"No  reason  is  apparent  why  a  person  may 
not  make  a  valid  contract  that  he  will  sell 
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Anderson,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Mrs.  Pearl  Cole,  tiled  a 
bill  against  her  husband,  A.  J.  Cole,  the 
ap'pellee,  for  the  specific  performance  of  a 
prenuptial  contract  to  convey  to  her  certain 
lands  owned  by  him,  in  consideration  of 
marriage.  The  appellee  demurred  to  the 
bill,  which  demurrer  was  sustained,  and, 
appellant  declining  to  amend  her  bill,  the 
same  was  dismissed,  from  which  she  prose- 
cutes this  appeal. 

The  substantial  averments  of  the  bill 
are  as  follows:  That  the  consideration  for 
appellant's  marriage  to  the  appellee  was 
a  prenuptial  promise  by  the  latter  to  con- 
vey to  appellant  one  of  four  tracts  of  land 
owned  by  him,  to  be  selected  by  her.  That 
this  contract  is  embodied  in  two  letters, 
one  of  which  was  written  February  17, 
1909,  and  is  as  follows: 

Houlka,  Miss.,  Feb.  16,  1909. 
Miss  Pearl  Cole,  • 

Dear  Miss:^- 

I  received  your  most  kind  and  welcome 
letter.     Oh,  how  glad  I  was  to  hear  from 


you.  I  have  no  news  to  tell  you.  I  wrote 
you  a  letter  last  Saturday,  the  13th.  I 
hope  you  have  got  it.  Miss  Pearl,  your 
pa  and  ma  do  not  want  you  to  marry  no 
one.  If  I  was  in  your  place,  I  would  pay 
no  attention  to  what  they  say  about  marry- 
ing. If  you  win  stick  to  me,  you  will  come 
away  from  there.  I  have  got  plenty  of 
money  to  take  care  of  you  after  I  get  you. 
I  will  make  you  a  deed  to  a  piece  of  land 
is  worth  twenty-five  hundred  dollars  after 
we  marry.  Miss  Pearl,  I  will  be  at  your 
house  this  coming  Sunday.  Be  sure  and 
be  at  home.  I  will  freely  give  my  life  for 
you.  I  love  you  better  than  any  lady  I 
ever  saw.  Be  sure  and  write  as  soon  as 
you  get  this  note.  I  will  come  to  a  close. 
Miss  Pearl,  I  am  the  best  friend  you  have 
got  on  earth.  A.  J.  Cole. 

That  the  other  letter,  which  was  lost, 
and  for  that  reason  could  not  be  produced, 
was  written  on  the  24th  of  February,  1909, 
in  which  appellee  stated  that,  if  appellant 
would  marry  him,  he  would  make  her  a 
deed  to  either  one  of  four  tracts  of  land 
owned  by  him,  which  was  all  the  land  he 


to  another  one  of  several  pieces  of  real  es- 
tate of  which  he  is  the  owner,  to  be  Selected 
by  himself.  When  an  agreement  to  that  ef- 
fect is  written  out  and  signed,  it  is  a  com- 
plete contract,  all  of  the  terms  of  which  are 
expressed  in  writing.  The  owner  agrees  that 
he  will  firsf  make  the  selection  and  then 
make  the  conveyance.  If  he  refuses  to  do 
either,  a  court  may  compel  him  to  do  both. 
If  he  makes  the  selection  and  then  refuses  to 
convey,  the  court  may  coerce  the  completion 
of  the  contract.  Probably  an  oral  selection 
would  not  be  enough  to  convert  the  contract 
into  one  for  the  conveyance  of  the  specific 
tract  selected.  If  the  buyer  should  claim, 
over  the  denial  of  the  owner,  that  the  latter 
had  made  a  selection,  and  upon  that  ground 
demand  the  conveyance  of  a  particular  tract, 
doubtless  he  could  not  support  his  contention 
except  by  written  evidence;  for  to  permit 
oral  testimony  to  settle  such  a  dispute  would 
be  against  the  purpose  of  the  statute.  But 
he  cannot  avoid  the  obligation  to  which 
he  has  committed  himself  in  writing,  mere- 
ly by  refusing  to  act  at  all." 

However,  the  conclusion  reached  in  the 
Alabama  Mineral  Land  Co.  Case  is  sup- 
ported by  other  decisions  which  do  not  con- 
sider the  exercise  of  the  right  of  selection 
as  an  essential  element. 

Thus,  in  Patrick  v.  Sears,  19  Fla.  858, 
an  agreement  to  sell  a  specified  amount  of 
land  near  a  certain  city  in  a  named  coun- 
ty and  state,  to  be  selected  by  the  purchas- 
er's agent,  was  held  too  uncertain  and  in- 
definite as  to  description  to  be  enforced  in 
equity,  it  being  said  that  the  defect  was 
Duch  that  it  could  not  be  remedied  by  parol 
proof. 

And  in  Ensroinger  v.  Peterson,  53  W.  Va. 
324,  44  S.  E.  218,  an  agreement  that  the  ven« 
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dee  of  certain  land  might  take  any  other 
land,  or  make  his  own  location  on  any  lands 
owned  by  the  vendor,  was  held  within  the 
statute  of  frauds,  as  being  too  vague  and 
uncertain,  although  lands  were  selected  and 
entered  upon  according  to  the  agreement. 

In  Carr  v.  Passaic  Land  Improv.  ft  Bldg. 
Co.  19  N.  J.  Eq.  424,  it  was  held  that  a  res- 
olution entered  upon  the  minutes  of  the 
corporation  to  sell  C  2  acres  of  ground,  at 
a  price  to  be  placed  on  them,  at  the  point 
^hich  he  might  select,  and  a  second  resolu- 
tion that  2  acres  of  land  be  sold  to  C  at 
$800  per  acre,  did  not  constitute  an  agree- 
ment designating  the  lands  to  be  sold  with 
sufiicient  certainty  to  comply  with  the  stat- 
ute of  frauds.  The  decision  was  upon  the 
ground  that  the  second  resolution  showeil 
that  the  land  had  been  selected,  an  there- 
fore that  the  agreement  did  not  contain  all 
the  terms,  in  that  it  did  not  fix  the  location 
of  the  land  to  be  conveyed.  This  conclusion 
would,  upon  the  facts,  seem  to  align  the  case 
with  those  holding  that  selection,  of  itself, 
does  not  render  the  contract  sufficiently  cer- 
tain; but  the  effect  of  such  selection  is  not 
discussed,  except  as  above  set  out. 

That  an  agreement  to  convey  a  piece  of 
land  out  of  a  larger  tract  does  not  consti- 
tute a  contract,  where  the  particular  loca- 
tion and  description  of  the  land  to  be  con- 
veyed is  thereafter  to  be  "mutually"  agreed 
upon  by  the  parties,  see  Scanlan  v.  Oliver,  42 
Minn.  538,  44  N.  W.  1031,  wherein  it  was 
said  that  in  such  case  the  agreement  merely 
contemplated  the  making  of  a  contract,  and 
that  it  did  not  provide  an  absolute  mode 
by  which  the  location  eould  be  definitely  de- 
tenninedi  Q*  J.  C 
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owii«d,    each    tract    worth    $2,500,    she   to  that  the  land  intended  could  he  certainly 


■elect  the  one  she  desired  a  deed  to.  That 
thereupon,  in  consideration  of  the  terms 
contained  in  said  letters,  they  were  mar- 
ried and  lived  together  about  fourteen 
months,  when  the  appellee  ''deliberately 
carried  her  home  and  refused  to  live  with 
her  farther."  That  it  was  understood  and 
agreed  between  the  appellant  and  the  ap- 
pellee, both  before  and  after  they  were 
married,  that  her  choice  of  his  four  tracts 
of  land  was  one  in  Chickasaw  county,  de- 
scribed in  the  bill.  That,  after  their  mar- 
riage, the  appellant  frequently  demanded 
of  the  appellee  that  he  comply  with  his 
promise  to  convey  her  said  tract  of  land, 
which  he  refused  to  do. 

The  demurrer  raises  the  question  wheth- 
er the  contract  evidenced  by  these  letters 
is  within  the  statute  of  frauds  (§  4775, 
Code  of  1906),  which  declares  void  con- 
tracts in  consideration  of  marriage  and 
contracts  for  the  sale  of  land,  unless  such 
contracts  are  in  writing,  signed  by  the  par- 
ties sought  to  be  charged.  Clearly  the  let- 
ters themselves  did  not  certainly  identify 
the  land.  The  rule  is,  however,  that  if 
the  description  contained  in  the  writing 
points  to  specific  property,  parol  evidence 
is  admissible  to  identify  it,  because  that  is 
certain  which  is  capable  of  being  made  cer- 
tain. In  20  Cyc.  Law  &  Proc.  p.  270,  the 
rule  is  well  stated  thus:  "In  general,  the 
description  of  the  land  in  a  memorandum 
of  a  contract  for  sale  of  lands  must  be 
sufficiently  definite  to  identify  the  land  by 
its  own  terms,  or  by  reference  in  it  to  ex- 
ternal standards  in  existence  at  the  time 
of  the  making  of  the  contract,  and  capable 
of   being   determined   beyond   dispute." 

Do  the  letters,  by  their  terms,  refer  to 
any  external  standard,  in  existence  at  the 
time  they   were    written,    from   which    the 
land  can  be  certainly  identified  by   parol 
testimony?     The  letters  point  out  neither 
the  state  nor  the  county  in  which  the  four 
tracts  of  land  are  situated,  the  quantity  of 
land   in   each    tract,    nor   any    description 
whatever  of  the  tract  to  be  conveyed,  ex- 
cept that  it  is  one  of  four  tracts  owned  by 
the  appellee,  to  be  selected  by   the  appel- 
Unt.    For  all  that  appears  in  the  letters, 
the  four  tracts  may  or  may  not  be  in  the 
state  of  Mississippi,  or  even  in  the  United 
States.    Can  it  be  said  that  (quoting  from 
the  hill  the  contents   of   the   lost   letter) 
"one  of  his  tracts  of  land,  worth  $2,500, 
stating  that  he  had  and  owned  only  four 
tracts  of  land,  either  of  which  was  worth 
that  amount,  and  that  he  would  take  her 
to   look   over    them,    and    she   could    take 
ber  choice  of  said  places,"  is  such  a  refer- 
«noe  to  an  external  standard,  in  existence 
at  the  time  the   letters   were  written,  as 
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identified  by  parol?  It  is  true  that  the 
four  tracts  of  land  were  in  existence  at  the 
time;  but  this  was  insufficient  to  meet  the 
requirements  of  the  rule.  The  external 
fact  (if  it  may  be  called  a  fact)  referred 
to  by  the  letters,  from  which  alone  the 
lands  were  to  be  identified,  was  the  right 
of  choice  of  one  of  the  four  tracts,  to  be 
thereafter  exercised  by  the  appellant.  This 
was  no  external  standard  in  existence  at 
the  time  the  letters  were  written.  It  was 
a  matter  about  which  she  could  have 
changed  her  mind  every  day,  or  oftener, 
until  the  final  selection  was  made.  As 
said  in  McGuire  v.  Stevens,  42  Miss.  724, 
2  Am.  Rep.  649:  "Extrinsic  evidence  is 
admissible  only  to  construe  and  apply  the 
terms  of  the  writing."  How  could  the 
terms  of  these  letters  be  construed  and  ap- 
plied, so  as  to  ascertain  what  land  was  in- 
tended, when,  at  the  time  they  were  writ- 
ten, no  selection  had  been  made  by  the  ap- 
pellant, and  none  was  to  be  made  until 
afterwards  ? 

,  As  to  what  land  was  selected  by  the  ap- 
pellant  rests    entirely    in    parol;    in   fact, 
the  whole  matter  of  the  identification  of 
the    land    rests    in    parol.      In    Holmes    v. 
Evans,  48  Miss.  247,  12  Am.  Rep.  372,  the 
contract  was  to  convey  a  "lot  on  the  cor- 
neik  of  Main  and  Pearl  streets,  city  of  Nat- 
chez,   Adams    county,    Mississippi,"    which 
the  court  held  to  be  within  the  statute  of 
frauds,  saying:     "In   the  case  under   con- 
sideration, the  memorandum  or  receipt  re- 
fers to  no  extrinsic  fact  by  which  it  could 
be   ascertained   on   which    corner   of   Main 
and  Pearl  streets  the  land  in  controversy 
is  situated.     And  to  allow  parol  evidence 
to  establish   its  locality  would  be  in  vio- 
lation of  the  statute,  in  allowing  that  to 
pass  by  parol  which  the  statute  says  shall 
not  so  pass,  and  would  open  the  door  to 
all   the  mischiefs  intended  to  be  provided 
against  by  the  statute."     The  right  of  the 
appellant   to  make  choice  of  the  jtract  of 
land  which  appellee  was  to  convey  to  her 
cannot  be  said  to  be  an  "extrinsic  fact,"  to 
which   resort  may  be  had  by  parol.     The 
right  to  choose  is  not  an  "extrinsic  fact." 
It  is  a  mere  state  of  mind,  and  makes  the 
identification  of  the  land  even  more  vague 
and  uncertain  than  the  letters  themselves. 
The  object  of  the  statute  of  frauds  was  to 
prevent   frauds    and    perjuries.      The   con- 
tract here  clearly   comes  within   the  evils 
sought  to  be  avoided  by  the  statute.     To 
illustrate:      If   this    case   were   tried,    the 
appellant's   evidence   might   tend  to   prove 
that  she   had   selected  a   certain   tract  of 
land;  while  that  of  appellee  might  tend  to 
show  that  she  had  either  made  no  selec- 
tion at  all,  or  had  selected  a  different  tract 
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from  the  one  claimed  by  her  to  have  been 
selected. 

The  principle  declared  by  this  court  in 
Stevenson  v.  Renardet,  83  Miss.  392,  35 
So.  576,  and  other  authorities,  to  the  effect 
that  prenuptial  contracts  are  to  be  con- 
strued liberally  in  favor  of  the  wife,  may 
not  be  so  extended,  as  is  sought  to  be  done 
here,  as  to  overturn  the  statute  of  frauds. 
The  provision  of  the  statute  of  frauds  which 
declares  void  contracts  for  the  sale  of 
lands  unless  in  writing  applies,  whether 
such  contracts  are  made  in  consideration 
of  marriage  or  otherwise.  In  other  words, 
a  contract  to  convey  land  in  consideration 
of  marriage  will  be  void  under  the  statute 
of  frauds,  if  it  would  be  void  were  the 
consideration  money  or  something  else  than 
marriage.  The  decisions  of  this  court  con- 
struing the  provision  of  the  statute  of 
frauds  requiring  contracts  for  the  sale  of 
lands  to  be  in  writing  apply  with  equal 
force  to  contracts  to  conyey  lands  in  con- 
sideration of  marriage.  There  can  be  no 
possible  reason  for  the  application  of  any 
different  principles.  This  court  has  cox>- 
sistently  refused  to  ingraft  any  exceptions 
on  the  statute  of  frauds.  Where  parties 
place  their  contracts  of  marriage  on  a 
monetary  basis,  they  have  no  right  to 
complain  that  the  courts  apply  to  such 
contracts  the  same  principles  of  law  which 
govern  other  transactions  based  on  like 
considerations. 

Affirmed. 


MISSISSIPPI  SUPREMS  COURT. 

T.  H.  REDDITT,  Appt., 

V. 

J.  N.  WALL  et  aL 
(—  Miss.  — ,  56  So.  46.) 

Bond  —  road  contractor  —  injury  to 
traveler  —  liability. 

The  bond  of  a  road  contractor  conditioned 
"for  the  prompt,  proper,  and  efficient  per- 
formance  of  the   contract,"   does   not   im- 


Note,  —  Does  bond  of  highway  contract' 
or  cover  personal  injuries  to  members 
of  public, 

■ 

This  note  does  not  cover  the  question  of 
liability  on  the  bonds  of  road  supervisors 
and  commissioners,  for  injuries  suffered  by 
travelers  by  reason  of  the  neglect  by  such 
officers  to  perform  their  duties. 

There  can  be  no  question  as  to  the  sound- 
ness of  the  decision  in  Reddiit  v.  Wall. 
The  wording  of  the  bond  in  that  case  clearly 
shows  that  no  such  liability  was  intended  or 
contemplated,  and,  as  the  court  remarks 
with  reference  to  the  county,  "the  county 
needed  no  bond  to  indemnify  itself  against 
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pose  a  liability  for  injury  td  a  traveler  on 
the  highway  through  n^ligenee  of  the  con- 
tractor  in  allowing  the  road  to  get  in  bad 
repair  and  in  an  unsafe  condition, — at  least, 
where  no  liability  is  imposed  upon  the  coun- 
ty, under  the  law  for  the  negligent  acts  of 
its  overseers  and  agents  in  failing  to  con- 
struct^ or  keep  in  repair,  the  public  high- 
way, 

(May  22,  1911.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Carroll  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negli- 
gence and  carelessness  of  the  defendant 
road  contractor  in  permitting  the  public 
highway  to  become  out  of  repair.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.   S.  Hill  for  appellant. 

Messrs.  Gardner  &  Whittington,  for  ap- 
pellees : 

Defendant  and  his  sureties  are  not  lia- 
ble for  personal  injuries  caused  by  failure 
to  keep  the  public  roads  in  repair. 

Brabham  v.  Hinds  County,  54  Miss.  363, 
28  Am.  Rep.  352;  State  use  of  Moulds  v. 
Vaughn,  77  Miss.  681,  27  So.  999;  Dunlap 
V.  Knapp,  14  Ohio  St.  64,  82  Am.  Dec.  468 ; 
Yealey  v.  Fink,  43  Pa.  212,  82  Am.  Dec. 
556;  Worden  v.  Witt,  4  Idaho,  404,  95  Am. 
St.  Rep.  70,  39  Pac.  1114;  McConnell  v. 
Dewey,  6  Neb.  389;  Hughes  v.  Monroe 
County,  147  N.  Y,  49,  39  L.R.A.  33,  41  N. 
E.  407;  Moss  v.  Rowlett,  112  Ky.  121,  65 
So.  153,  358. 

Mayes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  state  the  facts  of 
this  case,  further  than  to  indicate  the  par- 
ticular question  involved.  The  case  is  be- 
fore the  court  on  declaration  and  demurrer. 
The  trial  court  sustained  the  demurrer  and 
dismissed  the  bill,  appellant  having  declined 
to  amend;  and  from  this  judgment  an  ap- 
peal is  prosecuted. 

The  demurrer  raises  a  great  number  of 


damage  .for  which  it  is  not  and  can  never 
be  made  liable." 

Evidently  few  cases  have  passed  upon  the 
point  involved. 

In  Moss  V.  Rowlett,  112  Ky.  121,  65  S. 
W.  153,  358,  where  a  statute  required  that 
a  road  contractor  give  a  bond  for  the  bene- 
fit of  the  county  "in  at  least  double  the 
amount  of  the  viJue  of  the  work  to  be  done, 
and  conditioned  for  the  faithful  perform- 
ance of  the  work  within  the  prescribed 
time,"  and  provided  that  for  any  breach  "he 
shall  be  liable  to  a  fine  of  from  $10  to  $100, 
and  to  action  for  damages  by  all  parties 
aggrieved  thereby,"  the  contractor  was  held 
not  liable  in  an  action  on  the  bond  for  an  in- 
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questions,  the  consideration  of  which  the 
court  waives,  except  as  to  that  cause  which 
challenges  the  legal  liability  of  the  bond 
for  the  injury  sued  for.  VVe  confine  our- 
selves to  a  consideration  of  this  solitary 
question,  since  a  consideration  of  this  ques- 
tion will  terminate  the  suit.  It  is  shown 
in  the  declaration  that  J.  N.  Wall  was  se- 
lected by  the  board  of  supervisors  as  road 
contractor  for  Carroll  county.  This  selec- 
tion was  made  as  provided  for  by  §  4465, 
Code  of  1906.  After  making  the  contract 
with  the  supervisors,  a  bond  was  executed 
by  the  contractor,  as  required  by  §  361, 
Code  of  1906,  and  necessarily  conditioned 
**for  the  prompt,  proper,  and  efficient  per- 
formance of  the  contract,"  as  the  section 
requires.  In  the  declaration  the  appellant 
alleges  that  because  of  the  negligence  and 
carelessness  of  the  contractor  in  allowing 


the  road  to  get  in  bad  repair  and  in  an  un-  * 
safe  condition,  appellant  was  injured  and 
suffered  damage,  the  nature  of  which  is 
specifically  .  set  out  in  the  declaration, 
whereupon  appellant  institutes  a  suit  on  the 
bond  of  the  contractor,  and  undertakes  to 
make  the  bond  liable  for  the  injury,  not- 
withstanding the  fact  that  the  bond  was 
only  executed  to  the  board  of  supervisors 
of  the  county,  under  §  361  of  the  Code,  for 
the  purpose  of  guarantying  to  the  board 
"prompt,  proper,  and  efficient  performance 
of  the   contract." 

May  the  bond  of  a  county  road  contractor 
be  put  in  suit  by  any  party  claiming  to 
have  been  injured  by  the  failure  of  the  con- 
tractor to  perform  his  duties?  In  the  case 
of  Brabham  v.  Hinds  County,  54  Miss.  363, 
28  Am.  Rep.  352,  this  court  held  that  "a 
county  can  have  no  liability,  except  as  au- 


jury  to  a  traveler  resulting  from  a  defective  I 
bridge  orer  a  culvert,  such  contractor's  du- 
ties being  substantially  the  same  as  those  of 
the  overseers,  and  it  appearing  that  the  leg- 
islature did  not  intend  to  extend  their,  lia- 
bility beyond  that  of  the  overseers,  who  were 
not  liable  in  such  cases,  the  court  saying: 
"We  must  determine  the  legislative  intent 
from  the  language  it  used,  having  in  mind 
the  law  of  the  state  as  it  then  stood.  It 
will  be  observed  that  the  average  -value  of 
the  work  to  the  section  undertaken  by  Row- 
lett  was  about  $30.  If  the  legislature  had  in 
mind  making  the  contractor  liable  for  dam- 
ages such  as  are  here  sued  for,  it  is  in- 
credible that  it  would  have  provided  a  bond 
so  inadequate,  which  on  its  face  would 
lead  the  obligors  to  sign  it  without  sus- 
picion that  they  were  incurring  such  a  lia- 
bility. If  appellant  Moss  may  recover  on 
this  bond,  then  everyone  who  is  delayed  in 
his  business  or  put  to  expense  by  reason 
of  defects  in  the  road  may  likewise  recover; 
and  the  result  would  be  that  these  bonds 
n'ould  be  more  onerous  than  perhaps  any 
other  known  to  the  law,  notwithstanding  the 
fact  that  tfaey  are  only  conditioned  for  the 
faithful  performance  of  the  work  within 
the  prescribed  time,  in  double  the  value  of 
the  work,  which  on  this  road  was  perhaps 
not  $75.  ...  As  the  contractor  simply 
takes  the  place  of  the  overseer,  it  would 
seem  that  the  legislature  contemplated  by 
I  4316  [the  section  quoted  from  in  the  fore- 
going statement],  the  requirement  of  a  bond 
irom  him  for  the  performance  of  the  same 
duties,  and  not  with  a  view  of  extending  his 
liability  beyond  the  overseer's.  It  is  very 
important  to  the  counties  where  the  roads 
are  worked  by  taxation,  that  the  work 
should  be  done  at  reasonable  rates,  and,  if 
onerous  liabilities  were  laid  upon  the  con- 
tractor, it  would  entirely  defeat  the  purpose 
of  the  statute.  The  legislature  does  not  ap- 
pear to  have  had  in  mind  anything  more 
than  the  substitution  of  a  bonded  contractor 
for  an  overseer.  We  conclude,  therefore, 
that  the  words,  'action  for  damages  by  all 
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parties  aggrieved  thereby,'  do  not  refer  to 
a  cause  of  action  which  could  not  be  main- 
tained against  a  county  overseer." 

In  Kansas  City  ex  rel.  Blumb  v.  O'Con- 
nell,  99  Mo.  357,  12  S.  W.  791,  a  contractor 
with  a  city  for  the  construction  of  a  sewer 
and  his  sureties  were  held  not  liable  on  the 
contractor's  bond  for  an  injury  receive<l 
through  the  contractor's  negligent  blasting, 
where  the  bond  was  only  between  the  con- 
tractor and  his  sureties  and  the  city,  and 
provided  that  the  contractor  should  be  re- 
sponsible for  all  unlawful  damages  to  per- 
sons or  property  from  negligence  or  care- 
lessness in  doing  the  work  or  in  not  using 
proper  precautions  by  barricades,  signals, 
lights,  or  otherwise,  to  prevent  injury  to 
persons  or  property,  and  that  they  should 
indemnify  the  city  against  all  losses  or 
claims  for  damages  on  account  of  such  negli- 
gence or  carelessness,  and  that  they  would 
pay  all  laborers  employed  on  such  work,  it 
appearing  that  the  charter  provided  for  a 
bond  for  the  payment  of  laborers,  and  gave 
them  a  right  of  action  upon  the  contract,  but 
made  no  such  provision  for  other  persons. 
The  CQurt  said:  "Aside  from  the  covenant 
as  to  laborers,  the  object  and  purpose  of 
the  bond  is  to  secure  a  performance  of  the 
work  according  to  the  terms  of  the  contract, 
and  to  protect  and  save  harmless  the  city 
from  damages  occasioned  by  the  negligent 
acts  of  the  contractor  and  his  servants.  In 
these  respects  it  is  not  an  agreement  with 
the  city  for  the  benefit  of  third  persons,  but 
for  the  protection  and  benefit  of  the  city. 
Whether  the  city  could  require  the  contract- 
or to  give  a  bond  which  would  be  available 
to  third  persons  in  case  of  injuries  received 
by  them  on  account  of  the  negligence  of  the 
contractor  is  a  question  which  need  not  be 
considered.  This  bond  must  be  construed 
as  a  whole,  and,  when  this  is  done,  aside 
frona  the  covenant  to  pay  laborers,  it  is  sim- 
ply one  of  indemnity  to  the  city.  It  does 
not  profess  to  create  any  obligation  in  favor 
of  third  persons,  save  in  the  single  ease  of 
laborers,"  J.  T.  W. 
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H^horized,  expressly  or  by  necessary  implica- 
tion by  some  statute.  Counties  are  po- 
litical divisions  of  the  state,  created  for 
convenience.  They  are  not  corporations, 
with  the  right  to  sue  and  be  sued  as  an  in- 
cident to  their  being,  but  are  quasi  corpo- 
rations, invested  by  statutes  with  certain 
powers,  and  subject  to  certain  liabilities, 
and  can  neither  sue  nor  be  sued,  except  as 
authorized  by  statute."  Sutton  v.  Board 
of  Police,  41  Miss.  236. 

At  the  time  of  the  decision  in  the  Brab- 
ham Case,  this  state  had  no  statute  impos- 
ing liability  on  the  county  for  failing  to 
keep  its  roads  in  good  repair,  and  there  is 
no  such  statute  at  the  present  time.  The 
county  was  not  then  liable  for  negligently 
failing  to  keep  its  roads  in  good  repair, 
and  it  is  not  liable  at  this  time.  Coun- 
ties are  created  by  law,  as  aids  in  the  ad- 
ministration of  government.  As  such 
they  have  no  special  interest  in  keeping 
up  the  roads,  further  than  to  serve  the  pub- 
lic. If  the  counties  perform  this  work  by 
the  more  modern  method  of  letting  it  out 
by  public  contract,  it  is  still  the  county 
performing  the  work  in  a  purely  govern- 
mental character,  not  for  the  special  benefit 
of  the  county,  but  for  the  public,  and  there 
is  no  liability  on  the  county  for  failure  or 
neglect  of  the  contractor  to  faithfully  dis- 
charge his  duty.  The  liability  of  a  munic- 
ipality for  failure  to  keep  its  streets  and 
highways  in  repair  bears  no  analogy  to  the 
law  applicable  to  counties.  The  responsi- 
bility of  the  two  are  distinct,  and  the  cita- 
tion of  authority  relating  to  municipalities 
has  no  place  in  this  controversy.  All  the 
duty  which  a  county  owes  to  any  member 
of  the  public  is  prescribed  by  statute,  and 
all  the  liability  which  can  be  imposed  up- 
on it  must  be  found  in  the  same  authority. 
As  there  was  no  liability  imposed  upon 
the  county  under  the  law  for  the  negli- 
gent act  of  its  overseers  and  agents  in  fail- 
ing to  construct  or  keep  in  repair  the  pub- 
lic highways,  it  is  readily  seen  that  the 
only  purpose  of  the  statute  in  requiring  a 
contractor  to  give  bond  is  that  the  county 
may  have  this  bond  to  indemnify  it  against 
loss  which  it  may  be  compelled  to  suffer  on 
account  of  the  failure  of  the  contractor  to 
carry  out  his  contract. 

The  statute  could  have  no  other  object, 
as  long  as  the  rule  of  nonliability  applied 
to  the  county,  and  the  condition  required 
by  the  statute  to  be  inserted  in  the  bond 
shows  that  the  law  designed  that  the  bond 
should  be  effective  only  as  to  the  county. 
The  condition  is  for  the  "prompt,  proper, 
and  efficient  performance  of  the  contract" 
by  the  contractor.  The  bond  cannot  be 
made  liable  to  any  individual  for  the'  negli- 
gence or  want  of  skill  exercised  by  the  con- 
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tractor  in  his  work.  The  county  needed 
no  bond  to  indemnify  itself  against  dam- 
age for  which  it  is  not  and  can  never  be 
made  liable,  and  for  which  any  member  of 
the  public  may  possibly  have  .his  recourse 
against  the  contractor  personally.  Using 
the  language  of  the  court  in  the  case  of 
Brabham  v.  Hinds  County,  supra,  we  say 
that  the  right  to  maintain  a  suit  like  this 
against  a  county  contractor  on  his  bond 
is  not  only  outside  of  the  contemplation  of 
the  purpose  in  giving  the  bond,  but  is  in 
opposition  to  every  consideration  of  sound 
public  policy.  If,  in  addition  to  being  re- 
quired to  give  bond  for  the  efficient  per- 
formance of  his  contract  with  the  county, 
the  bond  of  the  road  contractor  should  also 
be  held  as  an  indemnity  to  members  of  the 
public  using  the  highway  against  damage 
occasioned  by  negligence,  we  venture  the  as- 
sertion that  working  the  roads  by  contract 
would  soon  be  a  thing  of  the  past.  We 
confine  what  we  say  to  negligence  purely. 
We  are  not  considering  the  question  as 
influenced  by  the  positive  and  affirmative 
act  of  an  employee  or  agent  of  the  county 
acting  under  the  direction  of  the  county  au- 
thorities, which  in  and  of  itself  causes  dam- 
age to  some  individual. 

We  consider  none  of  the  other  questions 
raised.  The  question  discussed  disposes  of 
the  case. 

Affirmed. 
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FIRST   NATIONAL   BANK   OF   WATER- 
LOO, Respt., 
v. 

LEONARD  STORY,  Appt. 

(200  N.  Y.  346,  93  N.  E.  940.) 

Guaranty  —  yearly  obligation  —  extin- 
guishment of  prior  ones. 

1.  The  mere  acceptance  of  a  contract 
guarantying  the  indebtedness  of  a  corpora- 
tion for  one  year  does  not  extinguish  the  lia- 
bility of  the  makers  on  a  similar  instrument 
executed  the  preceding  year. 

Same  —  notice  —  insolvency  of  princi- 
pal. 

2.  The  insolvency  of  the  principal  debtor 
does  not  relieve  the  necessity  of  demand  up- 
on persons  who  had  guaranteed  payment 
of  his  obligations  at  maturity  to  a  certain 
amount,  with  a  promise  to  pay  upon  de- 
mand without  other  or  further  notice. 

(January  10,  1911.) 

Note,  <—  Demand  as  a  condition  prece' 
dent  to  an  artion  on  a  promise  to 
pay  on  demand  the  debt  of  another. 

Few  cases  have  been  fpund  where  the  ques- 
tion  has   been   directly  decided  whether   a 
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APPEAli  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirm- 
ing a  judgment  of  a  Trial  Term  for  Sene- 
ea  County  in  plaintiffs  favor  in  an  action 
on  a  guaranty  bond  executed  by  defendant 
and  others  to  plaintiff  for  the  benefit  of  a 
manufacturing  company.     Reversed. 

Statement  by  Vann,  J. : 

This  action  was  brought  upon  a  written 
instrument  dated  January  31,  1901,  signed 
and  sealed  by  the  defendant  and  five  others, 
and  running  to  the  First  National  Bank  of 


Waterloo.  After  appropriate  recitals  show- 
ing its  consideration  and  purpose,  and  the 
relation  of  the  signers  as  stockholders  "or 
otherwise"  to  the  Waterloo  Organ  Com- 
pany, it  proceeds  as  follows:  "We,  the  un- 
dersigned, do  hereby  jointly  and  severally 
for  ourselves,  and  our  and  each  of  our 
heirs,  executors,  and  administrators,  guar- 
antee and  warrant  unto  the  said  bank,  its 
successors,  and  assigns,  the  prompt  pay- 
ment at  maturity  of  each  and  all  the  notes, 
checks,  drafts,  bills  of  exchange,  and  other 
obligations  in  writing  of  every  name  and 
kind,  made,  signed,  drawn,  accepted,  or  in- 


demand  is  a  condition  precedent  to  an  action 
upon  a  promise  to  pay  on  demand  the  debt 
of  another,  and  these  have  been  followed  in 
FiBST  Nat.  Bank  v.  Stdby,  in  holding  a  de- 
mand necessary.  The  opinion  points  out  the 
distinction  made  in  tha>  cases  between  direct 
and  collateral  matters  in  promises  to  do 
or  perform  on  demand. 

I  hat  there  should  be  any  doubt  upon  such 
a  question  would  seem  to  suggest  how  highly 
artificial  is  the  rule  that  an  ordinary  debt 
payable  on  demand  requires  no  demand. 

In  Harwood  v.  Turberville,  6  Mod.  200, 
where  the  defendant  borrowed  money  for  the 
nse  of  his  mother,  and  obligated  himself  by 
bond  to  payment  of  it  "on  all  demands"  if 
bis  mother  would  not  pay,  it  was  held  that 
he  was  not  chargeable  until  a  special  re- 
quest was  made  of  him  to  pay  it. 

So,  in  Sicklemore  v.  Thistleton,  6  Maule 
k  S.  9,  18  Revised  Rep.  280,  where  the  de- 
fendant as  suret;^  in  a  lease  covenanted  that 
if  the  lessee  "should  neglect  to  pay  the  rent, 
etc.,  for  forty  days,  the  defendant  shall  pay 
on  demand,"  it  was  held  that  the  surety  was 
not  liable  until  forty  days  after  nonpayment 
of  the  rent,  nor  until  it  was  demanded  of 
him. 

Where  A  and  B  gave  an  undertaking  con- 
ditioned that,  if  A  should  misappropriate 
any  of  C's  money,  the  obligors  would  pay  or 
cause  to  be  paid  to  C  the  sum  of  $500  or  less 
'*on  demand,"  to  make  good  any  loss  on  ac- 
count of  said  misappropriation,  it  was  held 
in  an  action  against  the  obligors  that  the 
surety  was  entitled  to  a  demand  before  suit. 
To  an  objection  that  the  defendant  had  not 
pleaded  a  want  of  a  demand,  and  that  there- 
fore there  was  a  waiver  of  it,  the  court  said 
that  in  his  view  the  demand  was  a  part  of 
the  plaintifTs  case.  Heinemann  v.  Brasch, 
53  Misc.  552,  103  N.  Y.  Supp.  720. 

Where  the  obligors  agreed  that,  if  the 
obligee  would  permit  a  railroad  company 
to  build  its  road  through  his  property, 
they  would  pay  him  "forthwith  on  demand" 
all  damages  which  the  commissioners  of 
the  county  might  decide  had  been  done  to 
the  land  by  the  building  of  the  railroad 
through  said  premises,  and  a  demand  be- 
for  suit  was  alleged,  but  not  sufficiently 
proved,  the  court  said:  "This  it  seems 
to  us  must  be  treated  as  an  undertaking 
for  a  collateral  matter.  In  case  of  the 
condemnation  of  the  right  of  way  for  the 
use  of  a  railroad,  the  latter  is  the  debt- 
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or  of  the  landowner.  The  appropriation 
is  to  its  use,  and  it  must  pay  for  such 
appropriation.  This  obligation  is  to  pay 
such  debt.  The  parties  contract  to  pay  no 
other  or  different  sum.  True,  it  does  not  in 
terms  recite  a  promise  to  pay,  if  the  rail- 
road company  does  not;  and  it  is  not,  in 
form,  the  contract  of  a  principal  and  surety. 
It  reads  as  a  principal  promise.  But  still  it 
must  be  construed  with  reference  to  the  ex- 
trinsic facts  upon  which  it  is  based.  The 
promisors  could  not  initiate  the  condemna- 
tion proceedings.  This  must  be  done  by  the 
railroad  company.  And  when  the  condemna- 
tion is  had,  it  is  the  company  which  owes  the 
debt.  If  it  pays,  all  right  of  action  on  this 
undertaking  is  discharged.  Nothing  more 
can  be  recovered  of  these  promisors.  The 
amount  is  not  to  be  paid  twice.  Whether 
this  obligation  was  assiimed  at  the  request 
of  the  company  does  not  appear ;  and  wheth- 
er, if  assumed  without  such  request,  and 
then  paid,  the  payors  would  have  any  claim 
on  the  company,  is  a  question  not  involved 
in  this  case,  and  therefore  not  necessary  to 
determine.  It  is  clearly,  however,  a  prom- 
ise to  pay  the  debt  of  another,  and  therefore 
an  undertaking  for  a  collateral  matter.  We 
think  therefore  a  demand  was  necessary." 
Botkin  v.  Livingston,  16  Kan.  39. 

As  illustrating  the  distinction  between 
promises  direct  and  collateral,  reference  may 
be  made  to  Dyer  v.  Rich,  1  Met.  180,  where 
it  was  agreed  that  the  plaintiff  should  sell 
to  a  certain  company  for  certain  promis- 
sory notes  and  ten  shares  of  its  stock  a  cer- 
tain patent,  and  the  defendants  agreed  that 
certain  other  money  should  be  paid  in  to  the 
company  as  subscriptions  for  its  stock,  and 
that  if,  at  the  end  of  two  years,  the  stock 
which  the  plaintiff  was  to  receive  was  not 
equivalent  in  value  to  $500  a  share,  they 
would  on  demand  pay  him  enough  to  make 
up  the  value  of  $500  per  share.  It  was  held 
that  this  was  simply  an  agreement  to  pay 
money  on  demand,  and  that  therefore  the 
defendants  were  not  entitled  to  a  demand 
before  suit. 

It  may  be  noted  that  in  Carter  v.  Ring, 
3  Campb.  459,  14  Revised  Rep.  808,  cited  in 
the  opinion  in  First  Nat.  Bank  v.  Story, 
nothing  appears  to  indicate  that  the  obligor 
was  other  than  the  principal  debtor,  and  the 
action  was  against  his  administratrix. 

B.  B.  B. 
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dorsed  by  the  said  Waterloo  Organ  Com- 
pany, which  the  said  bank  now  has,  or 
which  it  may  hereafter  have,  hold,  pur- 
chase, or  obtain  within  one  year  from  date 
hereof;  but  our  liabilities  hereunder  shall 
not  at  any  time  exceed  the  sum  of  $15,000 
and  interest  thereon.  And  in  case  default 
is  made  in  the  payment  at  maturity  of 
any  of  the  above-mentioned  obligations,  or 
in  the  payment  of  any  lawful  claim  or  de- 
mand held  by  said  bank  against  said  com- 
pany, we  do  hereby  jointly  and  severally 
covenant,  promise,  and  agree  to  pay  the 
same  to  the  said  bank,  its  successors,  or  as- 
signs upon  demand.  This  instrument  is  in- 
tended to  be  a  full,  complete,  and  perfect 
security  and  indemnity  to  the  said  bank 
to  the  extent  and  for  the  time  above  stated, 
for  any  indebtedness  or  liability  of  any 
kind  owing  by  the  said  company  to  it 
from  time  to  time,  and  to  be  valid  and 
•continuous  without  other  or  further  notice 
"  to  us  or  to  any  of  us." 

The  complaint  set  forth  said  instrument, 
and  alleged  that  in  July,  1901,  the  plaintiff 
became  the  owner  of  fifteen  bonds  for  $500 
each,  duly  issued  on  the  1st  of  December, 
1894,  by  the  Waterloo  Organ  Company,  and 
all  payable  to  bearer  on  the  1st  of  De- 
cember, 1904.  It  was  further  alleged  that, 
although  said  bonds  had  become  due,  no 
part  of  the  principal  thereof  had  been  paid, 
and  no  part  of  the  interest  since  December 
1,  1901.  No  demand  of  payment  was  al- 
leged or  proved.  The  answer,  after  a  gen- 
eral denial  in  part,  pleaded  payment,  and 
that  said  instrument  was  extinguished  by 
another  of  like  tenor  and  effect  given  in  re- 
newal thereof  in  January,  1902,  and  by 
the  recovery  of  a  judgment  thereon  for  the 
full  limit  of  $15,000  and  interest,  and  the 
payment  of  said  judgment  by  the  defendant. 
The  trial  court,  after  finding  the  facts  sub- 
stantially as  alleged  in  the  complaint,  held 
that  the  fifteen  corporate  bonds  were  ob- 
ligations of  the  organ  company  referred  to, 
and  that  they  were  covered  by  the  instru- 
ment in  question.  Judgment  was  directed 
in  favor  of  the  plaintiff  for  the  sum  of 
$7,500  and  interest  thereon  from  December 
1,  1901.  The  defendant  appealed  to  the  ap- 
pellate division,  where  the  judgment  was 
affirmed,  the  presiding  justice  dissenting, 
and  thereupon  a  further  appeal  was  taken 
to  this  court. 


Mr.  George  "E.  Zartman,  for  appellant: 
The  recovery  in  the  former  suit  by  plain- 
tiff   arrqi^Qt    defendant    upon    the    similar 
bond  of  1902  is  a  complete  bar  to  this  ac- 
tion. 

National  Mechanics'  Bkg.  Asso.  v.  Conk- 
ling,  90  N.  Y.  116,  43  Am.  Rep.  146:  Pen. 
pie  V.   Backus,   117   N.   Y.    196,   22   N.   E. 
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759;  United  States  Nat.  Bank  ▼.  Ewing, 
131  N.  Y.  606,  27  Am.  St.  Rep.  616,  30 
N.  E.  501 ;  Benjamin  v.  Rogers,  126  N.  Y. 
60,  20  N.  E.  970;  Guardian  Trust  Co.  v. 
Peabody,  122  App.  Div.  648,  107  N.  Y. 
Supp.  515;  People  v.  Lee,  104  N.  Y.  441, 
10  N.  E.  884. 

Mr.  J.  N.  Hammond y  for  respondent: 

A  formal  demand  need  not  have  been 
made  of  the  defendant  or  of  the  Waterloo 
Organ  Company  and  notice  thereof  given 
to  the  defendant  before  bringing  the  ac- 
tion. 

Cass  V.  Shewman  61  Hun,  472,  16  N.  Y. 
Supp.  236;  Cordier  v.  Thompson,  8  Daly, 
172;  Brown  v.  Curtiss,  2  N.  Y.  226;  New- 
comb  V.  Hale,  90  N.  Y.  327,  43  Am.  Rep. 
173;  Baylies,  Code  PI.  2d  ed.  192;  Hill  v. 
Place,  36  How.  Pr.  20,  7  Robt.  389,  5  Abb. 
Pr.  N.  S.  18;  Conklin  v.  Furman,  48  N.  Y. 
528;  Howland  v.  Edmonds,  24  N.  Y.  307; 
Wheeler  v.  Warner,  47  N.  Y.  519,  7  Am. 
Rep.  478;  Wenman  v.  Mohawk  Ins.  Co.  13 
W^end.  267,  28  Am.  Dec.  464;  Locklin  v. 
Moore,  57  N.  Y.  380;  Caldwell  v.  Cassidy, 
8  Cow.  271;  Read  v.  Buffalo,  67  Barb.  626; 
Hirst  V.  Brooks,  60  Barb.  334;  Haxtun  v. 
Bishop,  3  Wend.  13;  First  Nat.  Bank  v. 
Bacon,  113  App.  Div.  612,  98  N.  Y.  Supp. 
717,  affirmed  in  189  N.  Y.  633,  82  N.  E. 
1126. 

No  plea  in  bar  of  an  action  can  be  sus- 
tained unless  a  judgment  is  perfected 
and  entered  in  the  former  action.  Noth- 
ing short  of  a  judgment  can  constitute  a 
bar. 

Derby  v.  Yale,  13  Hun,  273;  Springer  v. 
Bien,  128  N.  Y.  99,  27  N.  E.  1076;  Lance  v. 
Shaughnessy,  86  Hun,  411,  36  N.  Y.  Supp. 
516;   Baylies,  Code  PI.  2d  ed.  390,  391. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  insists  that  the  plaintiff, 
by  accepting  a  similar  contract  of  guaran- 
ty for  the  succeeding  year,  extinguished 
its  right  to  recover  on  the  instrument  in 
question.  Thus  far  it  has  been  held  that  in 
the  absence  of  evidence,  either  internal  or 
external,  to  show  that  the  new  contract 
was  designed  to  destroy  the  one  outstand- 
ing, it  cannot  be  deemed  to  have  been  given 
in  renewal  thereof,  or  as  a  substitute 
therefor,  but  must  be  regarded  as  an  inde- 
pendent and  distinct  agreement.  That  sub- 
ject has  been  sufficiently  discussed  by  well- 
considered  opinions  in  both  of  the  courts 
below,  where  the  claim  of  the  defendant 
was  overruled,  mainly  upon  the  authority 
of  Barnes  v.  Cushing,  168  N.  Y.  642,  61  N. 
E.  902.  We  regard  that  case  as  conclu- 
sive, and  pass  this  point  without  further 
discussion. 

The  appellant  further  claims,  but  with- 
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oat  argument  or  th«  eitation  of  authority 
that  the  judgment  should  be  reversed  on 
account  of  the  failure  to  allege  and  prove 
a  demand  by  the  plaintiff  upon  the  defend- 
ant before  the  commencement  of  the  action. 
The  learned  appellate  division  held  that  no 
demand  was  necessary,  "as  it  would  be  use- 
less to  ask  payment  of  the  bankrupt  organ 
eompany."  The  question  now  raised  by  the 
appellant,  however,  in  reference  to  a  de- 
mand, is  not  that  it  was  necessary  to 
make  one  upon  the  Waterloo  Organ  Ck)m- 
pany,  but  upon  the  defendant.  The  first 
promise  by  the  obligors  is  to  guarantee 
*^he  prompt  payment  at  maturity  of  each 
and  all"  the  written  obligations  of  the 
organ  company  purchased  or  obtained  with- 
in one  year  from  the  date  of  the  bond,  with 
a  limitation  of  liability  at  any  time  to  the 
sum  of  $16,000  and  interest.  The  second 
promise  is  that,  "in  case  default  is  made  in 
the  payment  at  maturity  of  any"  of  the 
obligations  named  the  obligors  ''agreed  to 
pay  the  same  to  the  said  bank,  its  suc- 
cessors, or  assigns  upon  demand."  The 
next  and  last  parsgraph  of  the  instrument 
contains  the  declaration  that  it  "is  intend- 
ed to  be  a  full,  complete,  and  perfect  se- 
curity and  indemnity  to  the  said  bank  to 
the  extent  and  the  time  above  stated, 
.  .  .  and  to  be  valid  and  continuous 
without  other  or  further  notice  to  us  or 
to  any  of  us." 

In  Locklin  v.  Moore,  67  N.  Y.  360,  362, 
Jud.^e  Earl  declared  that  "a  contract  could, 
doubtless,  be  so  drawn  that  the  demand  and 
place  of  payment  would  become  part  of  it, 
so  that  an  action  could  not  be  maintained 
without  a  demand  at  the  place."  He  fur- 
ther said,  however,  that  "it  is  the  settled 
law  of  this  state,  announced  in  many  de- 
cisions, that  when  a  specific  sum  of  money 
is  made  payable  by  the  agreement  of  the 
parties,  upon  demand,  or  at  a  specified 
time,  at  a  particular  place,  as  against  the 
original  debtor,  no  demand  at  the  time  or 
place,  prior  to  the  commencement  of  the 
suit,  is  necessary.  The  commencement  of 
tlie  suit  is  itself  a  sufficient  demand.  .  .  . 
The  argument  that  in  such  cases  the  de- 
mand and  place  of  pavment  are  part  of  the 
contract  has  frequently  been  made,  and  in 
this  state  uniformly  overruled.  .  .  . 
The  only  benefit  the  defendant  could  get 
from  the  specification  of  payment  at  a 
particular  place  Is  that  if  he  was  ready 
there  to  pay,  and  kept  ready,  he  could  set 
that  fact  up  in  his  answer,  and  then  pay 
the  money  into  court  and  allege  such  pay- 
ment in  his  answer,  and  thus  shield  him- 
self from  all  liability  for  interest  and 
costs."  This  was  said  in  an  action  against 
the  original  debtor  to  recover  for  goods 
■old  payable  at  a  certain  place  on  a  day 
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specified,  and  also  to  recover  the  proceeds 
of  goods  sold  by  him  on  commission. 

In  Nelson  v.  Boetwick,  6  Hill,  37,  30,  40 
Am.  Dec.  310,  the  action  was  against  Shum- 
way  as  principal  and  Nelson  as  surety  upon 
a  bond  "conditioned  to  be  void  if  Shumway 
should  pay  on  demand  all  costs  that  might 
be  awarded  to  the  defendants"  in  a  certain 
action.  Judge  Bronson,  speaking  for  the 
court,  said:  "When  a  party  agrees  to  pay 
his  own  debt  on  request,  it  is  regarded  as 
an  undertaking  to  pay  generally,  and  no 
special  request  need  be  alleged.  But  it  is 
otherwise  when  he  undertakes  for  a  col- 
lateral matter,  or  as  a  surety  for  a  third 
person.  There,  if  the  agreement  be  that  he 
will  pay  on  request,  the  request  is  parcel 
of  the  contract,  and  must  be  specially  al- 
leged and  proved.  Devenly  v.  Welbore,  Cro. 
Eliz.  pt.  1,  p.  86;  Hill  v.  Wade,  Cro.  Jac. 
623;  Waters  v.  Bridge,  Cro.  Jac.  639; 
Birks  V.  Trippet,  1  Wms'  Saund.  32,  and 
note  (2);  Harwood  v.  Turberville,  6  Mod. 
200;  Com.  Dig.  Pleader  (c.  69) ;  Sicklemore 
V.  Thistleton,  6  Maule  &  S.  9,  18  Revised 
Rep.  280;  Carter  v.  Ring,  3  Campb.  469,  14 
Revised  Rep.  808;  Douglass  v.  Reynolds,  7 
Pet.  113,  8  L.  ed.  626;  2  Wms'  Saund.  108, 
note  (3);  Lawes,  PI.  232,  261;  1  Chitty, 
PI.  1837,  ed.  383." 

The  judgment  rendered  in  favor  of  the 
plaintifT  in  that  action  was  reversed  because 
there  was  neither  allegation  nor  proof  of  a 
demand,  and  a  majority  of  the  court  refused 
to  award  a  venire  de  novo,  because  there 
was  "a  fatal  error  which  lies  back  of  the 
trial."  Chief  Justice  Nelson  concurred  gen- 
erally. Judge  Cowen  concurred  in  an  elab- 
orate opinion,  and,  while  he  thought  that  a 
venire  de  novo  should  be  issued,  he  agreed  ' 
with  Judge  Bronson  as  to  the  principal 
question.  He  said:  "There  are  several  er- 
rors for  which  this  judgment  must  be  re- 
versed. A  prominent  one  is  the  failure  to 
prove  a  demand  of  Shumway.  The  condi- 
tion of  the  bond  means  an  actual,  not  a 
mere  constructive,  demand,  such  as  the 
bringing  of  a  suit,  or  the  issuing  of  an  exe- 
cution. Without  saying  that  the  want  of 
demand  would  be  a  defense  for  Shumway,  it 
is  clearly  so  as  to  Nelson,  the  surety,  the 
only  person  who  appeared  and  pleaded. 
There  was  no  precedent  duty  upon  him  in- 
dependently of  the  words  of  the  condition, 
and  he  might  prescribe  such  preliminaries 
to  his  liability  as. he  pleased.  A  bond  to  pay 
a  precedent  debt,  on  demand,  is  satisfied  by 
the  commencement  of  the  suit  itself,  which 
is  considered  a  sufficient  demand;  but  in 
case  of  any  engagement  to  pay  a  sum 
on  demand  of  on  request,  not  itself  due  in- 
dependently of  the  contract,  the  terms  of 
the  contract  must  be  pursued.  A  demand, 
with  time  and  pkice,  must  then  be  averred. 
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and  the  averment  cannot  be  satisfied  with- 
out proof  of  an  actual  demand."  Page  42  of 
5  Hill.  The  learned  justice  cited  the  follow- 
ing authorities  in  addition  to  those  cited 
by  Judge  Bronson:  Selman  v.  King,  Cro. 
Jac.  183;  The  Case  of  an  Hostler,  Yelv.  66. 
He  then  continued:  "A  promise  to  save 
harmless  on  request  is  an  instance.  Harri- 
son T.  Mitford,  2  Bulstr.  220.  This  and 
various  other  cases  to  the  same  effect  are 
cited  in  1  Wms'  Saund.  33,  note  (2).  'For,' 
adds  the  editor,  'a  request  is  parcel  of  the 
contract,  and  must  be  proved;  and  no  ac- 
tion arises  until  a  request  be  made.'  Vide 
Douglass  ▼.  Howland,  24  Wend.  51,  and  sev- 
eral books  there  cited  to  the  same  point.  In 
Harwood  v.  Huberville,  6  Mod.  200,  the  de- 
fendant became  surety  by  bond  to  pay  a 
previous  debt  of  his  mother,  on  demand; 
and  a  special  request  was  held  necessary  to 
charge  him.''    Page  42  of  5  Hill. 

The  cases  cited  in  the  learned  judges 
faithfully  support  the  conclusions  an- 
nounced, and  in  their  discussion  no  notice  is 
taken  of  the  fact  that  the  bond  was  an  un- 
dertaking required  by  statute,  which  ap- 
parently was  regarded  as  immaterial.  In 
Devenly  v.  Welbore,  1  Cro.  Eliz.  pt.  1,  p.  86, 
the  surety  promised  that,  if  one  Percy  "did 
not  pay  the  plaintiff  yearly  upon  request 
£10  and  ten  loads  of  faggots,  he  would  pay 
them."  It  was  held  that  the  request  was 
material  and  ought  to  be  expressly  alleged. 
In  The  Case  of  an  Hostler,  Yelv.  66,  the 
court  said:  "Where  the  ground  of  the  ac- 
tion is  for  a  debt,  in  which  case  the  law  im- 
plies the  promise,  there  the  request  is  not 
issuable,  nor  parcel  of  the  consideration. 
Otherwise  where  the  action  is  founded  upon 
a  mere  collateral  matter,  and  not  upon  a 
duty,  for  there  the  request  is  issuable,  and 
ought  to  be  expressly  alleged."  In  Birks  v. 
Trippet,  1  Wms'  8aund.  32,  counsel  ar- 
gued that  where  a  mere  duty  is  promised 
to  be  paid  upon  request,  there  need  be  no 
actual  request,  but  where  a  collateral  sUm 
is  promised  to  be  paid  upon  request,  there 
must  be  an  actual  request.  One  of  the  jus- 
tices interrupted  and  said:  "The  court  is  of 
your  opinion  and  the  matter  clear,"  and 
judgment  was  thereupon  rendered  on  the  the- 
ory that  a  demand  was  necessary.  In  Har- 
wood V.  Turberville,  6  Mod.  200,  the  court 
said:  "If  a  man  be  bound  to  pay  money  on 
default  of  payment  by  another,  but  is  not 
the  original  debtor,  there-  he  is  not  charge- 
able until  special  request  made  of  him  wlio 
was  to  pay  it."  In  Carter  v.  Ring,  3  Campb. 
459,  the  covenant  of  a  surety  was  to  pay 
on  demand  if  the  principal  debtor  failed  to 
pay,  and  Lord  Ellenborough  held  that  "the 
plaintiff  was  bound  to  prove  a  demand  be- 
fore action .  brought."  In  Sicklemore  v. 
Thistleton,  6  Maule  &  S.  0,  the  defendant's 
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covenant  was  to  pay  to  the  plaintiff  on  de- 
mand certain  rent  reserved  if  the  lessee 
should  neglect  to  pay  it  for  forty  days. 
It  was  held  that  the  defendant  was  not 
chargeable  until  after  forty  days,  nor  un- 
til demand  made.  The  case  received  elabor- 
ate consideration,  every  justice,  including 
Lord  Ellenborough,  writing  an  opinion.  Nel- 
son V.  Bostwick,  supra,  has  been  frequently 
cited  but  never  criticized  or  overruled 
so  far  as  the  point  in  question  is  concerned. 
Thus,  in  Pennsylvania  Coal  Co.  v.  Blake,  85 
N.  Y.  226,  235,  Chief  Judge^  Folger  said: 
"The  appellant  is  a  surety,  and  demand  of 
the  principal  is  a  part  of  the  contract. 
Nelson  v.  Bostwick,  5  Hill,  37,  40  Am.  Dec. 
310.  It  is  one  6f  the  conditions  precedent 
to  her  obligation  to  pay."  In  McMuUen  v. 
Rafferty,  89  N.  Y.  456,  459,  Judge  Earl 
said:  "If  the  defendant  had  made  it  a  part 
of  his  collateral  contract  of  guaran^,  that 
the  maker  should  pay  the  notes  upon  de- 
mand, then  his  obligation  would  not  hav« 
matured  until  an  actual  demand  of  pay* 
ment  had  been  made  upon  the  maker.  Nel- 
son V.  Bostwick,  5  Hill,  37,  40  Am.  Dec. 
310."  See  also  Beers  v.  Shannon,  73  N.  Y. 
292,  302;  Wangler  v.  Swift,  90  N.  Y.  38; 
Cass  V.  Shewman,  61  Hun,  472,  478,  16  N.  Y. 
Supp.  236;  Bunn  v.  Lett,  65  Hun,  43,  Id 
N.  Y.  Supp.  728;  Miller  y.  Buffalo,  1 
Sheld.  400,  492. 

The  promise  in  the  case  before  os  wan 
neither  to  pay  nor  to  guarantee  the  pay- 
ment of  a  specific  sum  of  money,  for  bo 
amount  was  mentioned  except  to  limit  the 
liability.  Tlie  obligations  upon  which  the 
recovery  was  based  did  not  belong  to  the 
plaintiff  at  the  date  of  the  bond.  While 
then  in  existence  as  valid  obligations  of  the 
organ  company,  they  did  not  become  the 
property  of  the  bank  until  about  five  months 
after  the  bond  was  given,  and  did  not  be- 
come due  until  several  years  later.  With- 
out a  demand,  therefore,  the  defendant  could 
not  know  what,  or  how  much  he  was  to  pay, 
unless  he  learned  by  inquiry  or  accident. 
Nor  could  he  know,  except  as  aforesaid, 
when  he  was  to  pay,  for  the  promise  was 
to  "guarantee  the  prompt  payment  at  mar 
turity,"of  "all  checks,  notes,  etc,  and  "other 
obligations  in  writing"  of  the  principal 
debtor,  as  well  as  any  "lawful  claim'' 
against  him.  While  there  was  an  absolute 
promise  to  guarantee  prompt  payment  at 
maturity,  still  the  guarantor  had  the  right 
to  contract  that  his  liability  should  not 
mature  until  a  demand  has  been  made  upon 
him,  which  would  make  the  demand  a  con- 
dition precedent  to  the  right  to  recover.  A 
surety  may  desire  to  have  notice  of  the 
amount  of  his  principal's  default,  and  a 
chance  to  pay  without  suit,  and  be  may  so 
stipulate.   The  promise  to  guarantee  prompt 
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payment  at  maturity  should  be  read  with 
the  promise  in  case  of  default  by  the 
principal  to  pay  "upon  demand,"  and, 
while  there  is  and  absolute  promise  to 
guarantee  payment  at  maturity,  there 
is  no  promise  to  pay  "in  case  of  de- 
fault," except  "on  demand."  Both  of  said 
promises  should  also  be  read  in  connection 
with  the  final  declaration  and  the  waiver  of 
"other  or  further  notice  to  us  or  to  any  of 
us."  The  words  "other  or  further"  must 
have  a  function  to  perform,  and  they  imply 
that  a  notice  of  some  kind  was  to  be  given 
to  the  obligors.  The  notice  excluded  may 
have  been  notice  of  each  debt  as  it  was  ac- 
quired by  the  plaintiff,  as  some  authorities 
hold  necessary  (Douglass  v.  Howland,  24 
Wend.  35,  40),  but,  unless  the  notice  in- 
cluded relates  to  a  demand,  the  words  "other 
and  further"  impress  me  as  meaningless. 

The  intention  of  the  parties  should  gov- 
ern, and,  if  the  terms  had  been  to  pay  "on 
demand,  and  not  otherwise,"  there  would 
have  been  no  doubt  as  to  that  intention; 
jet  it  seems  to  me  that  logically  the  mean- 
ing of  the  instrument  in  its  present  form  is 
the  same  as  if  the  form  supposed  had  been 
used.  How  would  the  obligor  express  his 
intention?  He  might  promise  to  pay  only 
on  demand,  or  after  due  demand,  or  pro- 
vided a  demand  is  first  made,  but,  unless 
this  was  meant,  what  was  meant  by  the 
promise  as  made?  Why  was  the  word  "de- 
mand" used?  What  function  has  it  to  per- 
form T  Can  it  be  disregarded,  and  yet  ef- 
fect given  to  the  intention  of  the  parties? 
Can  it  be  held  that  the  meaning  would  be 
the  same  without  it  as  with  it?  Can  it  be 
logically  said  that  a  promise  to  pay  on  de- 
mand differs  in  no  legal  aspect  from  a 
promise  to  pay  without  a  demand? 

I  think  that  when  a  promise  is  to  pay 
one's  own  debt  on  demand,  none  is  required, 
because  the  law  implies  a  promise  to  pay, 
and  the  express  promise  forms  no  part  of  the 
consideration  and  adds  nothing  to  the  obli- 
gation. When,  however,  the  promise  is  not 
to  pay  one's  own  debt,  but  the  debt  of  an- 
other yet  to  come  into  existence,  on  demand, 
there  is  no  precedent  duty,  and  the  obliga- 
tion to  pay  rests  wholly  on  the  promise  in 
the  form  made,  and  the  promise  is  binding 
only  in  the  form  made.  As,  according  to  the 
promise,  nothing  was  payable  except  on  de- 
mand, there  could  be  no  breach  until  demand 
made.  "When  there  is  a  duty  which  the  law 
makes  payable  on  demand,  there  need  be  none 
alleged,  but  otherwise  where  there  is  no 
duty  until  a  demand."  To  the  contention 
that  the  obligor  is  not  harmed  in  the  one 
case  more  than  in  the  other,  because  he  can 
avoid  liability  for  eoete  in  one  the  same  as 
in  the  other,  the  obvious  answer  is  that  ho 
was  not  bound  to  pay  at  all  except  by  his 
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collateral  promise,  and  he  had  the  right  to 
limit  that  promise  by  annexing  any  con- 
dition that  he  saw  fit 

I  think  that  upon  principle  as  well  as  au- 
thority the  following  propositions  should  be 
announced  as  the  law: 

(1)  When  the  promise  is  to  pay  one's 
own  debt  for  a  specified  amount  on  demand, 
no  demand  need  be  alleged  or  proved. 

(2)  When  the  promise  to  pay  on  demand 
is  not  to  pay  one's  own  debt,  but  is  a  col- 
lateral promise  to  pay  the  debt  of  another, 
a  demand  is  necessary,  for  it  is  part  of  the 
cause  of  action. 

When  a  promise  to  pay  on  demand  is  a 
material  part  of  the  only  contract  made, 
and  enters  into  the  consideration  therefor, 
whether  a  demand  is  necessary  even  if  the 
debt  contracted  is  one's  own  is  a  question 
not  now  before  us,  and  we  do  not  pass  upon 
it. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  coste  to  abide  event. 

Cnllen,  Ch.  J.,  and  Gray,  Haight,  Wll- 
lard  Bartlett,  Hiscock,  and  Collin,  JJ., 
concur. 
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FRANKLIN  H.  BARKER,  Committee,  eto., 

of  Ansel  W.  Sutliff,  Respt., 

v. 

JAMES  H.  WASHBURN  et  al.,  Appto. 
(200  N.  Y.  280,  93  N.  E.  968.) 

Witness  —  finding  of  idiocy  —  effect. 

1.  The  finding  upon  inquisition  that  one  is 
an  idiot  and  incompetent  to  manage  his 
own  afi'airs,  and  the  appointment  of  a  com- 
mittee for  him,  is  not  conclusive  that  he  is 
not  a  competent  witness  at  a  time  several 
years  later,  but  he  may  be  permitted  to 
testify,  if,  upon  questioning,  he  appears  to 
be  competent  to  do  so. 

Guardian  —  false  imprisonment  of  ward 
—  right  of  action. 

2.  The  committee  of  an  incompetent  per- 
son may,  where  such  person  has  not  as- 
sumed to  exercise  intelligent  and  legal  voli- 
tion as  to  his  custody,  maintain  an  action 
for  false  imprisonment  against  one  who  un- 
lawfully takes  and  removes  his  ward  from 

Note.— Although  numerous  cases  have 
arisen  involving  the  right  to  the  custody  of 
infants  and  incompetent  persons,  Barker  v. 
Washbubn  seems  to  be  a  case  of  first  im- 
pression on  the  question  of  taking  an  in- 
competent person  from  the  custody  of  one 
entitled  thereto,  as  a  ground  of  action  for 
false  imprisonment.  The  same  question  as 
to  the  taking  of  an  infant  was  involved  in 
Robalina  v.  Armstrong,  followed  in  Babkeb 
V.  Washbubn,  and  quite  fully  set  out  in  tho 
opinion  therein;  but  this  case,  also,  seems 
to  be  the  only  one  which  has  arisen  on  the 
precise  question  there  involved* 
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his  ciistodyi  or  that  of  those  with  whom,  he 
has  temporarilj  placed  him. 

(January  3,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirm- 
ing a  judgment  in  plaintiff's  favor,  and 
from  an  order  denying  a  motion  for  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  falsa  imprisonment. 
Affirmed. 

T>ie   facts   are   stated   in   the  opinion. 

Mr.  Fred.  Linus  Carroll,  for  appellants : 

There  could  be  no  arresting,  detaining, 
or-  imprisonment  of  said  Sutliff  against  his 
will,  as  a  matter  of  law,  for  he  had  no  will. 

Hughes  y.  Jones,  116  N.  Y.  67,  6  L.R.A. 
632,  15  Am.  St.  Rep.  386,  22  N.  E.  446; 
Carter  v.  Beckwith,  128  N.  Y.  312,  28  N. 
E.  582;  Sander  v.  Savage,  75  App.  Div. 
333,  78  N.  Y.  Supp.  189. 

The  verdict  in  this  action  cannot  be  sus- 
tained upon  the  ground  that  the  appellants, 
or '  either  of  them,  acted  contrary  to  the 
will  or  wishes  of  the  conmiittee  of  Sutliff. 

Burnet  v.  Bookstaver,  10  Hun,  481; 
Koepke  v.  Bradley,  3  App.  Div.  391,  38  N. 
Y.  Supp.  707,  affirmed  in  161  N.  Y.  622, 
45  N.  E.  1132;  Board  of  Excise  v.  Sackrider, 
35  N.  Y.  154;  Birdsall  v.  Clark,  73  N.  Y. 
73,  29  Am.  Rep.  105;  Providence  Retreat 
V.  Buffalo,  29  App.  Div.  160,  51  N.  Y. 
Supp.  654;  Burke  y.  Burpo,  75  Hun,  568, 
27  N.  Y.  Supp.  684. 

Mr.  Frank  Talbot,  for  respondent: 

False  imprisonment  is  the  proper  action 
in  this  case,  and  can  be  maintained  by 
the  committee  as  such. 

Re  Wing,  83  Hun,  284,  31  N.  Y.  Supp. 
941;  Kent  v.  West,  16  App.  Div.  496,  44 
N.  Y.  Supp.  901,  154  N.  Y.  749,  49  N.  E. 
1099;  Koepke  v.  Bradley,  3  App.  Div.  391, 
38  N.  Y.  Supp.  707,  151  N.  Y.  622,  45  N. 
E.  1132;  Wright  v.  Hayden,  31  Misc.  116, 
63  N.  Y.  Supp.  796. 

No  error  was  committed  in  permitting 
the  incompetent  to  testify  as  a  witness. 
.  District  of  Columbia  v.  Armes,  107  U.  S. 
5*19,  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  840; 
People  V.  Washer,  196  N.  Y.  104,  89  N.  E. 
441;  Reg.  v.  Hill,  2' Den.  C.  C.  254;  People 
ex  rel.  Norton  v.  New  York  Hospital,  3 
Abb.  N.  C.  229,  note;  Miller  Y.  Miller, 
92  Va.  510,  23  S    E.  891. 

Hfscock,  J.,  delivered  the  opinion  of  the 
court: 

,  We  are  led  to  the  consideration  of  rath- 
er unusual  facts  in  this  action,  which  was 
brought  for  alle^^ed  false  imprisonment.  It 
was  instituted  by  the  respondent,  as  com- 
mittee of  one  Sutliff,  an  incompetent  per- 
son, to  recover  for  the  alleged  unlawful 
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.  removal  and  restraint  of  his  ward  by  the 
appellants.  This  conduct  on  the  part  of 
the  latter  is  claimed  to  have  been  in  viola- 
tion of  the  will  and  wishes  both  of  the 
incompetent  himself  and  of  the  respondent, 
as  his  cmnmittee;  and  apparently  the  real 
motive  involved  in  this  controversy  over 
the  possession  of  the  idiot's  body  is  the 
purpose  to  reap  a  profit  on  his  services  as 
a  farm'  laborer. 

Several  years  before  the  occurrences  in 
question,  the  respondent  was  duly  appoint- 
ed committee  of  said  Sutliff  on  a  finding 
duly  made  in  lunacy  proceedings  that  the 
latter  was  "an  idiot  and  incapable  of  man- 
aging or  caring  for  his  own  affairs  or  busi- 
ness." For  several  years  the  incompetent 
person  was  allowed  by  his  committee  to 
live  with  the  appellants,  and  then  he  was 
taken  away  by  the  former  and  hired  out 
to  a  third  party.  Thereafter,  as  the  evi- 
dence unquestionably  permitted  the  jury 
to  find,  the  appellants  on  two  occasions 
took  the  incompetent  person  away  under 
such  circumstances  as  permitted  the  jury 
to  find  that  such  removal  was  against  the 
will  of  the  incompetent  person,  if  he  had 
one,  and  amounted  to  a  false  imprisonment. 
The  evidence  likewise  permitted  the  jury  to 
find  that,  not  only  was  the  removal  and  re- 
tention on  these  occasions  against  the  will 
of  the  conmiittee,  although  consideration 
of  one  of  them,  so  far  as  the  committee 
was  concerned,  was  withdrawn  from  the 
jury,  but  that  at  other  times  the  appellants, 
without  physical  force,  against  the  will 
and  wishes  of  said  committee,  enticed  the 
incompetent  away,  and  on  one  occasion  aid- 
ed in  concealing  his  whereabouts  from  the 
committee  for  several  weeks.  In  addition 
to  damages  compensatory  for  the  loss  of 
wages  which  might  have  been  earned  by  the 
incompetent,  the  jury  were  allowed  to 
award  punitive  damages,  which  they  appar- 
ently did  in  a  small  amount. 

Many  of  the  questions  argued  by  the 
counsel  for  the  appellants  on  this  appeal 
involve  mere  questions  of  evidence,  or  fa- 
miliar and  well-settled  principles  applica- 
ble to  such  an  action  as  this,  and  I  deem 
it  unnecessary  to  discuss  these,  contenting 
myself  with  saying  that  we  have  consid- 
ered them  and  approve  of  the  disposition 
thereof  made  by  the  courts  below.  There 
are  two  questions  of  a  less  familiar  char- 
acter which  may  be  briefly  considered. 

The  respondent's  case  was  sustained  in 
part  by  the  evidence  of  the  incompetent 
himself.  Basing  his  claim  on  the  inquisi- 
tion and  on  some  of  the  evidence  presented 
in  the  lunacy  proceeding,  it  is  argued  by 
counsel  for  appellants  that  that  proceed- 
ing and  the  order  appointing  his  commit- 
tee adjudicated  that  the  incompetent 
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■D  eompletely  and  permanently  devoid  of    the  will  of  his  eonimitiee.     If,  therefore. 


inteliigenoe  that  he  could  not  be  assumed 
to   understand   the   object   and  mature   of 
testimony,  and  that  therefore  he  should  not 
have  been  sworn  and  received  as  a  witness. 
In  my  judgment  this  contention  is  not  well 
founded.  The  inquisition  was  found  several 
years  before  the  trial  of  this  action,  and 
the  eommittee  was  appointed  on  the  ground 
that  Sutliff  was  an  idiot  and  incompetent 
to  manage  his  own  affairs.    It  did  not  by 
any  means  follow  from  this,  as  a  matter 
of  law,  that  he  was,  and  for  years  would 
continue  to  be,  so  utterly  lacking  in  intel- 
ligence that  he  could  not  appreciate  at  all 
the  relationship  and  significance  of  facts, 
and  would  not  be  able  to  understand  the 
obligation  of  an  oath,  and  describe  accu- 
rately what  those  facts  were.     We  know, 
both  as  a  matter  of  definition  and  of  obser- 
vation, that  a  person  who  would  be  judi- 
cially declared  incompetent  and  unable  to 
manage  his  affairs  might  nevertheless  pos- 
sess  sufficient   intelligence   to   be   truthful 
and  to  describe  simple  occurrences  as  they 
were.     When  this  person  was  offered  as  a 
witness,  he  was   interrogated  both  by  the 
court  and  counsel  for  the  purpose  of  deter- 
mining his  competency  as  a  witness,  and 
thereafter  the  court  decided  that  he  should 
be    sworn.      This    determination  was    un- 
doubtedly  within   the   power   of   the   trial 
court,  and  the  testimony  which  was   sub- 
sequently given,  and  the  accuracy  of  which 
was  tested  by  long  and  exacting  cross-exam- 
ination, in  my  judgment,  bears  on  its  face 
such  marks  of  intelligence  and  comprehen- 
sion as  fully  justify  the  disposition  which 
the  trial  judge  made  of  the  question  pre- 
sented to  him.     If  the  appellants  desired 
any  special  instructions  to  the  jury  con- 
cerning the  weight  to  be  given  to  this  evi- 
dence, they  should  have  asked  for  them. 

The  other  question  to  which  reference 
has  been  made  is  the  more  interesting  and 
novel  one. 

Apparently  this  case  was  tried  on  the 
theory  that  the  appellants  might  be  found 
guilty  of  false  imprisonment  either  because 
they  took  possession  of  and  restrained  the 
inctHnpetent  person  against  his  will,  if  he 
was  found  to  have  one,  or  because  they 
seized  and  removed  him  from  the  custody 
of  the  committee. 

The  court,  amongst  other  things  in  its 
charge,  said :  "I  say  that  this  case  is  some- 
what peculiar.  I  say,  further,  that  because 
of  this  peculiarity  in  this  case  (the  ap- 
pointment of  a  committee  over  the  incom- 
petent), the  question  is  not  so  much  wheth- 
er Ansel  Sutliff  was  seized  and  detained 
bj  these  defendants  against  his  own  will, 
but  whether  he  was  seized  and  detained  by 
physical  force  by  these  defendants  against 
34  L.R.A.(N.S.)  11 


there  is  proof  in  this  case  that  these  de- 
fendants have  jointly  used  force  to  take 
Ansel  Sutliff  physically  away  from  his  com- 
mittee, and  against  the  will  of  his  com- 
mittee, and  detained  him  against  the  will 
of  his  committee,  then  there  might  be  ju- 
risdiction for  a  finding  on  your  part  that 
there  has  been  false  imprisonment  in  this 
action."  He  further  charged  at  the  re- 
quest of  the  appellants  themselves:  "Plain- 
tiff must  prove  both  an  unlawful  arrest 
or  seizing  and  unlawful  detention  against 
the  will  of  Ansel  W.  Sutliff,  by  a  prepon- 
derance of  evidence."  I  assume  that  this 
last  charge  must  be  construed  as  subject 
to  the  provision  tliat  the  jury  should  take 
the  view  that  the  incompetent  wss  capable 
of  exercising  volition.  Exception  was  tak- 
en to  that  portion  of  the  charge  first  quot- 
ed, and  thereby  the  inquiry  is  presented 
whether  an  action  of  false  imprisonment 
may  be  maintained  by  a  committee  of  an 
incompetent  person  because  his  ward  has 
been  unlawfully  taken  and  removed  from 
his  custody  or  from  the  custody  of  those 
with  whom  he  has  temporarily  placed  him. 
While  this  specific  question  does  not  seem 
to  have  been  adjudicated  in  this  state,  I 
think*  that  such  principles  have  been  estab- 
lished in  other  analogous  cases  as  lead  to 
an  affirmative  answer  to  the  question  sug- 
gested. 

Robalina  t.  Armstrong,  16  Barb.  247, 
was  an  action  for  assault  and  battery  and 
false  imprisonment.  The  plaintiff  was  an 
infant  about  four  years  of  age,  and  the  il- 
legitimate child  of  one  Eliza  Gilbert,  with 
whom  she  had  lived  since  birth.  The  de- 
fendant was  the  putative  father  of  the 
child,  and  had  obtained  possession  of  her 
without  the  consent  of  her  mother,  and  re- 
fused to  restore  her  to  the  latter.  The 
court  held  that  the  mother,  and  not  the 
father,  was  entitled  to  the  custody  of  the 
child,  and  that,  inasmuch  as  the  latter, 
against  the  will  of  the  mother,  had  wrong- 
fully detained  and  maintained  possession 
of  the  infant,  an  action  for  false  imprison- 
ment would  lie  in  the  name  of  the  infant, 
whose  rights  were  violated.  In  thus  ruling 
in  the  case  of  an  infant  too  young  to  have 
any  volition  in  the  matter,  the  principle 
was  necessarily  involved  that  the  unlawful 
removal  of  a  person  having  'no  will  b^ 
reason  of  infancy  from  the  custody  and 
possession  of  the  person  entitled  thereto 
furnished  the  basis  for  an  action  of  false 
imprisonment. 

People  ex  rel.  Wilcox  v.  Wilcox,  22  Barb. 
178,  was  a  habeas  corpus  proceeding  insti- 
tuted to  obtain  the  possession  and  custody 
of  an  infant  of  such  tender  years  as  to  be 
incapable  of  exercising  volition  as  to  its 
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custody,  and  therein  was  approved  the 
principle  cited  from  Rex  v.  Greenhill,  4  Ad. 
&  El.  642:  ''Where  the  person  is  too 
young  to  have  a  choice,  we  must  refer  to 
legal  principles  to  see  who  is  entitled  to 
the  custody,  because  the  law  presumes  that 
where  the  legal  custody  is,  no  restraint  ex- 
ists." 

In  People  ex  rel.  Tappan  v.  Porter,  1 
Duer,  709,  it  is  said:  "An  infant  of  such 
tender  years  as  to  be  incapable  of  rational- 
ly expressing  its  wishes,  which  is  all  I  can 
understand  to  be  meant  by  'incapable  of 
making  a  choice,'  is  of  necessity  xmder  re- 
straint, and,  in  order  to  determine  whether 
the  restraint  is  illegal,  the  court  must  de- 
termine to  whom  the  custody  belongs." 
Page  719. 

Com.  V.  Nickerson,  6  Allen,  518,  was 
a  criminal  action  for  assault  and  battery, 
and  was  predicated  on  the  acts  of  the  de- 
fendant in  taking  an  infant  of  the  age  of 
nine  years  from  school,  where  he  had  been 
placed  by  his  father,  who  had  his  legal 
custody,  in  order  to  deliver  him  into  the 
custody  of  the  mother,  who  was  not  enti- 
tled thereto.  The  court  sustained  the  ac- 
tion, and  amongst  other  things  said:  "Be- 
ing in  the  actual  custody  of  his  father, 
whose  will  alone  was  to  govern  as  to  his 
place  of  residence  and  the  selection  of  a 
teacher  and  custodian,  this  child  of  nine 
years  of  age  was  incapable  of  assenting  to 
a  forcible  removal  from  the  custody  of  his 
teacher,  and  a  transfer  to  other  persons 
forbidden  by  law  to  take  such  custody.  He 
was  under  illegal  restraint  when  taken 
away  from  the  lawful  custody  and  against 
the  will  of  his  rightful  custodian;  and 
such  taking  is  in  law  deemed  to  be  forci- 
ble and  against  the  will  of  the  child. 
.  .  .  Without  limiting  the  precise  age 
in  which  a  child  would  be  held  not  to  have 
the  legal  capacity  to  assent  to  such  forci- 
ble abduction  from  the  custody  of  the  par- 
ent to  whom  such  custody  had  been  as>- 
signed,  ....  the  forcible  taking  away 
of  a  child  of  nine  years  of  age  against  the 
will  of  his  father,  or  those  to  whom  his 
father  had  committed  him  for  nurture  or 
education,  will  authorize  a  jury  to  find  that 
the  child  was  illegally  restrained  of  his  lib- 
erty, whatever  may  have  been  his  apparent 
wishes  or  satisfaction  in  being  withdrawn 
by  force  from  his  place  of  legal  custody 
.  .  .  and  placed  under  the  care  of  those 
whose  custody  was  illegal  restraint"  See 
also  Mercein  v.  People,  25  Wend.  64,  35 
Am.  Dec.  653;  People  ex  rel.  Pruyne  v. 
Walts,  122  N.  Y.  238,  25  N.  E.  266. 

So  far  as  the  principles  thus  announced 
are  concerned,  I  see  no  reason  for  distin- 
guishing those  cases  from  the  present  one. 
There  was  no  objection  by  the  appellants 
to  the  theory  on  which  the  jury  were  per- 
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taiitted  to  find  them  guilty  of  false  impris- 
onment because  they  had  violated  the  wish- 
es and  will  of  the  incompetent,  if  he  wa» 
possessed  of  them,  but  they  have  express- 
ly and  repeatedly  argued  that  the  incom- 
petent had  no  mind  or  will  whose  violation 
could  be  made  the  basis  of  such  an  action  as 
this.  If  the  jury  took  that  view,  and  con- 
cluded that  the  incompetent,  like  a  child 
of  tender  years,  had  no  such  will  as  would 
enable  him  to  exercise  intelligent  and  legal 
volition  as  to  his  custody,  then  the  case 
was  brought  exactly  within  the  principles 
of  the  cases  to  which  reference  has  been 
made,  and  on  this  theory  I  think  the  trial 
judge  committed  no  error  in  giving  the  in- 
structions which  have  been  quoted,  but  that 
here,  as  elsewhere,  with  much  clearness  and 
fairness  he  amply  protected  all  the  rights 
of  the  appellants. 

The  judgment  should  be  affirmed,  with 
costs. 

Cnllen,  Ch.  J.,  and  Haight,  Werner, 
Willard  Bartlett,  Chase,  and  Collin,  JJ., 
concur. 
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V. 

SOUTH  BUFFALO  RAILWAY  COMPANY, 

Appt. 

(201  N.  Y.  271,  94  N.  E.  431.) 

Master  —  legislative  abrogation  of 
rules  of  liability. 

1.  The  legislature  may  abolish  the  fellow- 
servant  rule  and  the  law  of  contributory 
negligence,  as  they  apply  to  the  question 
of  liability  of  a  master  for  injury  to  his 
servant. 

Same  —  class!  Acation  of  industries  — 
constitutionality. 

2.  The  application  of  a  police  measure 
to  the  work  of  erection  or  demolition  of 
structures  having  iron  or  steel  frame- 
work, operation  of  elevators  in  constructing 
or  demolishing  buildings,  to  work  on  scaf- 
folds or  about  electrical  currents  or  ex- 
plosives, the  operation  of  railroads,  the 
construction  of  tunnels,  and  work  carried 
on  under  compressed  air,  is  not  a  denial 
of  the  equal  protection  of  the  laws,  as 
being  an  arbitrary  classification. 

Note,  —  Constitutionality  of  statute  reti- 
dering  master  liable  for  injury  to 
servant,  irrespective  of  negligence. 

The  pioneer  character  of  the  statute  un- 
der consideration,  and  the  consequent  im- 
portance of  the  decision  in  the  Ives  Case, 
justify  the  summarization,  in  connection 
therewith,  of  the  adverse  criticisms  of  which 
it  has  been  tlie  target.  These  may  be  rough- 
ly grouped,  as,  first,  criticisms  of  the  policy 
of  the  decision;  second,  criticisms  of  the 
premises  upon  which  the  decision  proceeds; 
and    third,    criticisms    of    the    reasoning 
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Same  ^  abeolnte  employer's  liability  — 
oonstitntionality. 

3.  An  attempt  to  make  an  employer  lia- 
ble for  injury  to  an  employee,  arising  out 
of  a  necessary  risk  or  danger  of  the  em- 
ployment, or  one  inherent  in  the  nature 
thereof,  without  fault  on  the  part  of  the 
employer,  unless  it  was  caused  by  the  seri 
OU8  and  wilful  misconduct  of  the  employee, 
is  an  unconstitutional  taking  of  liberty  and 
property  without  due  process  of  law. 

Remedy  —  creation  of  —  power  of  legis- 
lature. 

4«  The  legislature  may  grant  employees 
new  remedies  for  the  recovery  of  compen- 
sation for  injuries  received  in  the  course 
of  their  employment. 


(March  24,  1911.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirm- 
ing a  judgment  of  a  Special  Term  for.  Erie 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  compensation,  under  the 
labor  law,-  for  injuries  received  by  him  in 
the  course  of  his  employment.     Reversed. 

■ 

Statement  by  Werner,  J.: 

This  is  an  action  brought  by  an  employee 
against  his  employer  to  Recover  compensa- 
tion under  article  14a  of  the  labor  law,  be- 
ing chapter  674  of  the  Laws  of  1910,  en- 
titled, "An  Acjt  to  Amend  the  Labor  Law  in 
Relation  to  Workmen's  Compensation  in 
Certain  Dangerous  Employments."  The 
complaint  alleges,  in  substance,  that  on  the 


based  upon  those  premises.  To  present 
these  criticisms  fully  would  require  an 
undue  amount  of  space;  and  all  that  will 
be  attempted  here  is  a  brief  enumeration, 
without  any  attempt  to  ascertain  whether 
such  criticisms  may  be  well  founded. 

The  criticisms  of  the  policy  of  the  deci- 
sion are,  that  it  carries  a  constitutional 
principle  to  the  "drily  logical  extreme" 
condemned  by  Mr.  Justice  Holmes  in  Noble 
SUte  Bank  v.  Haskell,'219  U.  S.  104,  110, 
55  L.  ed.  112,  116,  32  L.R.A.(N.S.)  1062,  31 
Sup.  Ct.  Rep.  186,  and  thereby  converts  our 
fundamental  law  into  an  obstacle  to  social 
justice;  in  other  words,  that  it  assumes 
that  present-day  economic  conditions  and 
social  philosophy  have  nothing  to  do  with 
the  constitutional  guaranties  of  property, 
and  that  such  guaranties  must  be  inter- 
preted absolutely  as  abstract  principles  un- 
til reformulated  by  amendment;  that  it 
gives  a  different  interpretation  to  the  "due 
process"  clause  than  is  given'  by  the  United 
States  Supreme  Court  to  the  similar  clause 
in  the  Federal  Constitution,  thereby  mak- 
ing such  clause  the  embodiment  of  a  varia- 
ble rather  than  of  a  fixed  principle;  and 
that  the  court,  in  declaring  the  statute  not 
to  be  a  proper  exercise  of  the  police  power, 
has  invaded  the  province  of  the  legislature 
by  constituting  itself  the  judge  of  the  exist- 
ence of  the  economic  and  industrial  facts 
which  gave  rise  to  the  enactment. 

The  criticisms  of  the  premises  upon 
wbich  the  opinion  in  the  Ives  Case  pro- 
ceeds are  directed  principally  against  the 
assumption  found  in  the  statement  made 
in  the  opinion  therein:  "When  our  Con- 
stitutions were  adopted,  it  was  the  law  of 
the  land  that  no  man  who  was  without 
fault  or  negligees  could  be  held  liable  in 
damages  for  injuries  sustained  by  an- 
other." To  this  it  is  objected  that  at  com- 
mon law,  in  many  instances,  a  voluntary 
connection  with  the  agency  by  which  an 
injury  is  inflicted,  and  not  actual  negli- 
gence, is  a  sufficient  basis  of  liability.  This 
eonnter-contention  may  be  exemplified  by  the 
following  excerpt  from  a  comment  on  the 
Ites  Cass  in  24  Harvard  Law  Review,  649: 
"The  common  law  did  not  deprive  a  per- 
son of  property  except  for  events  caused 
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by  the  operation  of  instrumentalities  which 
he  employed,  or  with  which  he  had  some 
responsible  connection.  Bui  it  is  sub- 
mitted that  there  is  no  truly  fundamental 
rule  of  the  common  law  narrower  than 
this.  In  a  majority  of  cases,  A  is  not 
liable  for  damage  done  to  B  unless  A  is 
'at  fault;'  by  which  is  meant  that  he  caused 
the  damage  intentionally  or  negligently. 
But  originally  a  man  was  .liable  for  all 
damage  which  he  brought  about.  The  law 
of  negligence  is  of  comparatively  recent  de- 
velopment, and  it  does  not  embrace  all 
torts.  (See  historical  articles  by  Prof. 
Wigmore  in  7  Harvard  L.  Rev.  316,  383, 
441;  8  Harvard  L.  Rev.  200,  377;  also 
Holmes,  Common  Law,  79-161.)  Torts 
may  be  divided  into  three  classes:  (1) 
Those  for  which  the  defendant  can  be  held 
only  if  he  committed  the  damaging  act  in- 
tentionally; e.  g,,  deceit .  and  malicious 
prosecution.  (2)  Those  for  which  the  de- 
fendant can  be  held  if  negligent  in  com- 
mitting the  act.  (3)  Those  for  which  the 
defendant  can  be  held  where  the  act  was 
not  intended  by  him,  and  where  he  was 
not  negligent,  but  which  was  due  to  an  in- 
strumentality (not  necessarily  human) 
which  he  employed.  Examples  of  the  last 
are  the  liability  for  damage  done  by  blast- 
ing (Sullivan  v.  Dunham,  161  N.  Y.  290, 
47  L.R.A.  716,  76  Am.  St.  Rep.  274,  65  N. 
E.  923) ;  of  the  keeper  6f  a  ferocious  ani- 
mal (Muller  V.  McKesson,  73  N.  Y.  196, 
29  Am.  Rep.  123 ) ;  of  a  master  for  a  serv- 
ant, and  of  a  ship  for  the  care  of  disabled 
seamen  (see  Scarff  v.  Metcalf,  107  N.  Y. 
216,  1  Am.  St.  Rep.  807,  13  N.  E.  796). 
All  of  these  have  been  recognized  in  New 
York.  Consequently  the  legislature,  in 
passing  the  workmen's  compensation  act^ 
merely  declared,  in  effect,  that  for  physical 
damage  done  to  these  workmen  the  requi- 
sites for  the  recovery  of  damages  should 
be  those  of  class  3  above,  instead  of  those 
of  class  2.  Legislation  changing  the  requi- 
sites for  recovery  for  a  tort  has  often 
been  upheld.  The  abolition  of  the  fellow- 
Bf>rvant  rule  has  repeatedly  been  held  con- 
stitional  (Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct. 
Rep.   1161;   Powell  v.   Sherwood,   162  Mo. 
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2d  day  of  September,  1910,  while  the  plain- 
tiff was  engaged  in  his  work  as  a-  switch- 
man on  defendant's  steam  railroad,  he  was 
injured  solely  by  reason  of  a  necessary  risk 
or  danger  of  his  employment;  that  at  the 
time  of  the  commencement  of  the  action 
he  had  been  totally  incapacitated  for  labor 
for  a  period  of  three  weeks,  and  that  such 
incapacity  would  continue  for  four  weeks 
longer;  and  demands  judgment  for  compen- 
sation in  accordance  with  the  provisions 
of  said  act  for  a  t>eriod  of  five  weeks.  The 
answer,  after  admitting  all  the  allegations 
of  the  complaint,  pleads  as  a  defense  the 
unconstitutionality  of  article  14a  of  the 
labor  law,  upon  the  ground  that  it  contra- 
venes certain  provisions  of  the  Federal  and 
«tate  Constitutions.  The  plaintiff  de- 
murred to  this  defense  on  the  ground  that 
it  was  insufficient  in  law  upon  the  face 
thereof.  The  issue  of  law  thus  presented 
was  tried  at  special  term,  where  the  de- 
murrer was  sustained.  Final  judgment  was 
entered  upon  this  decision,  and  the  defend- 
ant appealed  to  the  appellate  division, 
where  the  judgment  was  siffirmed  by  a  di- 
vided court. 


This  statute,  which  has  been  added  to  the 
labor  law,  is  known  as  article  14a  thereof, 
and  consists  of  12  sections,  which  we  quote 
in  full,  and  the  question  presented  upon 
this  appeal  is  whether  it  is  repugnant  to 
any  of  the  provisions  of  the  Federal  and 
state  Constitutions  invoked  by  the  defend- 
ant. 

Workmen's  Compensation  in  Certain  Dan- 
gerous Employments. 

§  216.  Application  of  Article. — ^This  arti- 
cle shall  apply  only  to  workmen  engaged  in 
manual  or  mechanical  labor  in  the  follow- 
ing employments,  each  of  which  is  hereby 
determined  to  be  especially  dangerous,  in 
which  from  the  nature,  conditions,  or 
means  of  prosecution  of  the  work  therein, 
extraordinary  risks  to  the  life  and  limb 
of  workmen  engaged  therein  are  inherent, 
necessary,  or  substantially  unavoidable, 
and  as  to  each  of  which  employments  it  is 
deemed  necessary  to  establish  a  new  system 
of  compensation  for  accidents  to  workmen. 
1.  The  erection  or  demolition  of  any  bridge 
or  building  in  which  there  is,  or  in  which 


605,  63  S.  W.  485).  Almost  every  state 
in  the  Union  has  a  statute  giving  an  action 
for  death  by  wrongful  act,  and  this  has 
never  been  declared  invalid.  See  Carroll 
V.  Missouri  P.  R.  Co.  88  Mo.  239,  57  Am. 
Rep.  382;  Schoolcraft  v.  Louisville  &  N. 
R.  Co.  (Louisville  Safety-Vault  &  Trust 
Co.  V.  Louisville  &  N.  R.  Co.)  92  Ky.  233, 
14  L.R.A.  579,  17  S.  W.  567;  Tiffany, 
Death  by  Wrongful  Act;,  §  31.  Other  stat- 
utes which  have  been  upheld  are  those 
making  municipalities  liable  for  all  dam- 
age done  by  mobs  within  their  borders 
(Darlington  v.  New  York,  31  N.  Y.  164, 
88  Am.  Dec.  248;  Champaign  County  v. 
Church,  62  Ohio  St.  318,  48  L.R.A.  738, 
78  Am.  St.  Rep.  718,  57  N.  E.  50) ;  making 
railroads  liable  for  all  fires  communicated 
from  their  engines  (St.  Louis  &  S.  F.  R. 
Co.  V.  Mathews,  165  U.  S.  1,  41  L.  ed.  611, 
17  Sup.  Ct.  Rep.  243 ) ;  making  a  person 
driving  animals  over  a  highway  liable  for 
all  damage  done  By  them  to  the  highway 
banks  (Jones  v.  Brim,  165  U.  S.  180,  41 
L.  ed.  677,  17  Sup.  Ct.  Rep.  282);  mak- 
ing the  owner  of  a  vehicle  liable  for  all 
damage  done  by  its  collisions  (Levick  v. 
Norton,  51  Conn.  461.  Hare  seems  to 
doubt  this  case.  See  2  Hare,  Const.  Law, 
882,  883 ) ;  and  making  railroads  liable  for 
all  physical  injuries  suffered  by  passengers 
on  its  trains,  unless  due  to  the  criminal 
negligence  of  the  passenger  (Chicago,  R. 
I.  &  P.  R.  Co.  V.  Zernecke.  183  U.  S.  682, 
46  L.  ed.  339,  22  Sup.  Ct.  Rep.  229,  affirm- 
ing 69  Neb.  689,  55  L.R.A.  610,  82  N.  W. 
26;  Clark  v.  Russell,  38  C.  C.  A.  541,  97 
Fed.  900).  Consequently  it  would  seem  to 
be  a  fair  conclusion  that  the  law  of  negli- 
l^ence  is  not  such  a  fundamental' principle 
of  our  system  of  jurisprudence  as  to  be 
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rendered  inviolate'  by  the  due-process 
clause/' 

And  see  also,  to  the  same  effect,  10  Co- 
lumbia Law  Review,  p.  753.  Much  of  the 
foregoing  criticism  is,  however,  merely  an 
insistence  on  arguments  rejected  as  un- 
convincing by  the  court  of  appeals. 

It  is  also  contended  by  the  critics  of  the 
court  of  appeals  that  the  New  York  statute 
might  have  been  sustained  as  an  exercise 
of  the  police  power,  as  being  in  the  intermt 
of  a  social  and  economic  need,  and  as  hav- 
ing a  reasonable  relation  to  the  conserva- 
tion of  the  health  and  safety  of  the  em- 
ployees. 

The  reasoning  in  the  Ives  Case  has  been 
criticized  as  inconsistent  in  declaring  that 
a  statute  abrogating  the  fellow-servant 
doctrine  would  be  constitutional,  while  con- 
denming  a  statute  imposing  upon  the  em- 
ployer liability  for  an  accident  due  to  a 
risk  inherent  in  the  trade,  upon  the  ground 
that  where  the  employer  has  used  all  pos- 
sible care  in  selecting  and  supervising  his 
servant,  the  negligence  of  that  servant  re- 
sulting in  injury  to  another  servant  is,  so 
far  as  the  employer  is  concerned,  as  much 
of  an  accident  as  aiiy  other  accident  result- 
ing from  imperfections  in  his  machinery  or 
plant  which  the  employer  can  by  no  possi- 
ble care  avoid.  The  coui;|;  is  also  criti- 
cized for  saying  that  the  case  of  liability 
of  the  master  for  acts  of  his  servant  is  not 
an  example  of  liability  without  fault,  but 
that  "the  whole  theory  is  expressed  in  the 
maxim,  Qui  fcusit  per  alium,  facit  per  ae" 
upon  the  ground  that  such  maxim  is  not 
broad  enough  to  cover  all  liability  for  acts 
of  servants,  much  of  which  rests  on  the 
totally  distinct  doctrine  of  respondeat 
superior,  which  is  based  on  the  policy  that 
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the  plans  and  •peeifications  require,  iron 
or  steel  framework. 

2.  The  operation  of  elevators,  elevating 
machines  or  derricks  or  hoisting  apparatus 
used  within  or  on  the  outside  of  any  bridge 
or  building  for  the  conveying  of  materials 
in  eonection  with  the  erection  or  demoli- 
tion of  such  bridge  or  building. 

3.  Work  on  scaffolds  of  any  kind  elevated 
20  feet  or  more  above  the  ground,  water, 
or  floor  beneath,  in  the  erection,  construc- 
tion, painting,  alteration,  or  repair  of 
bnildings,  bridges,  or  structures. 

4.  Construction,  operation,  alteration,  or 
repair  of  wires,  cables,  switchboards,  or  ap- 
paratus charged  with  electric  currents. 

5.  All  work  necessitating  dangerous  prox- 
imity to  gxmpowder,  blasting  powder,  dyna- 
mite, or  any  other  explosives,  where  the 
same  are  used  as  instrumentalities  of  the 
industry. 

0.  The  operation  on  steam  railroads  of 
locomotives,  engines,  trains,  motors,  or  cars 
propelled  by  gravity  or  steam,  electricity  or 
other  mechanical  power,  or- the  construction 
or  repair  of  steam  railroad  tracks  and  road- 


beds over  which  such  locomotives,  engines, 
trains,  motors,  or  cars  are  operated. 

7.  The  construction  of  tunnels  and  sub- 
ways. 

8.  All  work  carried  on  under  compressed 
air. 

§  216.  Definitions.— The  words,  "employ- 
er," "workman"  and  "employment,**  •r  their 
plurals,  used  in  this  article,  shall  be  con- 
strued to  -  apply  to  all  the  employments 
above  described. 

I  217.  Basis  of  Liability.— If,  in  the 
course  of  any  of  the  employments  above  de- 
scribed, personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment 
after  this  article  takes  effect  is  caused  to 
any  workman  employed  therein,  in  whole  or 
in  part,  or  the  damage  or  injury  caused 
thereby  is  in  whole  or  part  contributed  to 
by: 

a.  A  necessary  risk  or  danger  of  the  em- 
ployment or  one  inherent  in  the  nature 
thereof;  or 

b.' Failure  of  the  employer  of  such  work- 
men or  any  of  his  or  its  officers,  agents,  or 
employees  to  exercise  due  care,  or  to  com- 
ply with  any  law  affecting  such  employ- 


a  person  for  whose  benefit  an  act  is  done 
should  bear  the  burden  of  its  unfortunate 
consequences. 

Am  above  remarked,  it  is  not  possible, 
even  were  it  desirable,  here  to  indulge  in 
mny  elaboration  of  the  inquiries  suggested 
by  these  criticisms.  A  very  interesting  dis- 
cussion of  the  problems,  both  legal  and 
economic,  involved  in  the  matter  of  work- 
men's compulsory  compensation,  may  be 
found  in  volume  38  of  the  Annals  of  the 
American  Academy  of  Political  and  Social 
Science. 

In  Massachusetts  a  redent  statute 
(passed  July  28th,  1911),  applicable  to  all 
employments  except  domestic  service  and 
farm  labor,  establishes  a  scheme  for  pro- 
viding, through  the  instrumentality  of  a 
corporation  established  for  that  purpose, 
entitled  the  "Massachusetts  Employees'  In- 
surance Association,"  and  a  subscription  of 
employers  thereto,  for  compensation  to  em- 
ployees for  personal  injuries  received  by 
them  in  the  course  of  their  employment, 
and  not  due  to  serious  and  wilful  miscon- 
duct. The  scheme  is  made  effective  by  a 
provision  that  in  actions  for  damages  for 
personal  injury  sustained  by  an  employee 
in  the  course  of  his  employment,  or  for 
death  resulting  from  personal  injury  so 
sustained,  against  an  employer  who  shall 
not  have  become  a  subscriber  to  the  insur- 
ance association,  or  who  shall  not  have 
otherwise  insured  his  liability  to  pay  com- 
pensation, ''it  shall  not  be  a  defense  (1) 
that  the  employee  was  negligent;  (2)  that 
the  injury  was  caused  by  the  negligence  of 
a  fellow  emplovee;  (3)  that  the  employee 
had  assumed  the  risk  of  the  injury;"  and 
by  a  further  provision  that  "an  employee 
of  a  subscriber  [above  defined]  shall  be 
held  to  have  waived  his  right  of  action  at 
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common  law  to  recover  damages  for  per- 
sonal injuries  if  he  shall  not  have  given 
his  employer,  at  the  time  of  his  contract 
of  hire,  notice  in  writing  that  he  claimed 
such  right,  or,  if  the  contract  of  hire  was 
made  l^fore  the  employer  became  a  sub- 
scriber, if  the  employee  shall  not  have 
given  the  said  notice  within  thirty  days  of 
notice  of  such  subscription." 

This  statute  was  submitted  before  its 
passage  to  the  justices  of  the  supreme  court 
of  Massachusetts  for  their  opinion  as  to 
its  constitutionality.  In  replying  to  the 
questions  submitted,  the  justices  held  that, 
construing  the  jprovision  abrogating  the  de- 
fenses of  contributory  negligence  and  the 
fellow-servant  rule  as  meaning  contribu- 
tory negligence  or  nesligence  on  the  part 
of  a  fellow  servant  which  falls  short  of  the 
serious  and  wilful  misconduct  which,  un- 
der the  provisions  of  the  act,  will  dejprive 
an  employee  of  compensation  (and  neither 
expressing  nor  intimating  an  opinion 
whether  it  would  be  unconstitutional  if 
otherwise  construed),  and  in  view  of  the 
fact  that  there  is  nothing  in  the  act  which 
compels  an  employer  to  Income  a  subscriber 
to  the  association,  or  which  compels  an 
employee  to  waive  his  right  of  action  at 
common  law,  and  accept  the  compensation 
provided  for  in  the  act  (upon  which 
ground  it  is  differentiated  from  the  New 
York  statute),  the  statute  is  not  obnoxious 
to  the  due-process  provisions  either  of  the 
state  Constitution  or  the  14th  Amend- 
ment to  the  Federal  Constitution. 

The  Washington  workman's  compensa- 
tion act  of  March,  1911,  provides,  in  lieu 
of  a  civil  action,  for  the  compensation  of 
a  workman  sustaining  injury  other  than 
that  resulting  from  his  own  deliberate  in- 
tention, and  irrespective  of  any  negligence 
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ment,  then  such  employer  shall,  subject  as  I  judiced  by  such  want,  defect,  or  inaccuracy. 


hereinafter  mentioned,  be  liable  to  pay 
compensation  at  the  rates  set  out  in  §  219a 
of  this  title;  provided  that  the  employer 
shall  not  be  liable  in  respect  of  any  injury 
which  does  not  disable  the  workman  for  a 
period  of  at  least  two  weeks  from  earning 
full  wages  at  the  work  at  which  he  was 
employed,  and  provided  that  the  employer 
shall  not  be  liable  in  respect  of  any  injury 
to  the  workman  which  is  caused  in  whole 
or  in  part  by  the  serious  and  wilful  mis- 
conduct of  the  workman. 

§  218.  Rights  of  Action  Not  Affected.— 
The  right  of  action  for  damages  caused  by 
any  such  injury,  at  common  law  or  under 
any  statute  in  force  on  January  1,  1910, 
rhall  not  be  affected  by  this  article,  and 
every  existing  right  of  action  for  negli- 
gence or  to  recover  damages  for  injuries 
,  resulting  in  death  is  continued,  and  noth- 
ing in  this  article  shall  be  construed  as 
limiting  such  right  of  action;  but  in  case 
the  injured  workman,  or,  in  event  of  his 
death,  his  executor  or  administrator,  shall 
avail  himself  ol  this  article,  either  by  ac- 
cepting any  compensation  hereunder  in  ac- 
cordance with  §  219a  hereof,  or  by  begin- 
ning proceedings  therefor  in  any  manner 
on  account  of  any  such  injury,  he  shall  be 
barred  from  recovery  in  and  deemed  there- 
by to  have  released  every  other  action  at 
common  law  or  under  any  other  statute  on 
account  of  the  same  injury  after  this  arti- 
cle takes  effect.  In  case,  after  such  injury, 
the  workman,  or,  in  the  event  of  his  death, 
his  executor  or  administrator,  shall  com- 
mence any  action  at  common  law  or  under 
any  statute  other  than  this  article  against 
the  employer  therefor,  he  shall  be  barred 
from  all  benefit  of  this  article  in  regard 
thereto. 

I  219.  Notice  of  Accident. — ^No  proceed- 
ings for  compensation  under  this  article 
shall  be  maintained  unless  notice  of  the 
accident,  as  hereinafter  provided,  has  been 
given  to  the  employer  as  soon  as  practica- 
ble after  the  happening  thereof,  and  before 
the  workman  has  voluntarily  left  the  em- 
ployment in  which  he  was  injured,  and 
during  such  disability;  but  no  want  or  de- 
fect or  inaccuracy  of  a  notice  shall  be  a 
bar  to  the  maintenance  of  proceedings  un- 
less the  employer  proves  that  he  is  pre- 


Notice  of  the  accident  shall  state  the  name 
and  aduress  of  the  workman  injured,  the 
date  and  place  of  the  accident,  and  in  sim- 
ple language  the  physical  cause  thereof,  if 
known.  The  notice  may  be  served  person- 
ally or  by  sending  it  by  mail  in  a  registered 
letter  addressed  to  the  employer  at  his  last 
known   residence  or  place  of   business. 

§  219a.  Scale  of  Compensation. — The 
amount  of  compensation  shall  be  in  case 
death  results  from  injury: 

a.  If  the  workman  leaves  a  widow  or 
next  of  kin  at  the  time  of  his  death  wholly 
dependent  on  his  earnings,  a  sum  equal  to 
twelve  hundred  times  the  daily  earnings  of 
such  workman  at  the  rate  at  which  he  was 
being  paid  by  such  employer  at  the  time  of 
the  injury,  subject  as  hereinafter  provided, 
and  in  no  event  more  than  $3,000.  Any 
weekly  payments  made  under  this  article 
shall  be  deducted  in  aaoertaining  such 
amount. 

b.  If  such  widow  or  next  of  kin  at  tha 
time  of  his  death  are  in  part  only  depend- 
ent upon  his  earnings,  such  proportionate 
sum,  not  exceeding  that  provided  in  subdi- 
vision a,  as  may  be  determined  according  to 
the  injury  to  such  dependents. 

c.  If  he  leaves  no  dependents,  the  rea- 
sonable expenses  of  his  medical  attendance 
and  burial,  not  exceeding  $100. 

Whatever  sum  may  be  determined  to  be 
payable  under  this  article  in  case  of  death 
of  the  injured  workman  shall  be  paid  to  his 
legal  representative  for  the  benefit  of  such 
dependents,  or,  if  he  leaves  no  such  depend- 
ents, for  the  benefit  of  the  persons  to  whom 
the  expenses  of  medical  attendance  and 
burial  are  due. 

2.  Where  total  or  partial  incapacity  for 
work  at  any  gainful  employment  results  to 
the  workman  from  the  injury,  a  weekly 
payment  commencing  at  the  end  of  the  sec- 
ond week  after  the  injury,  and  continuing 
during  such  incapacity,  subject  as  herein 
provided,  equal  to  50  per  centum  of  his 
average  weekly  earnings  when  at  work  on 
full  time  during  the  preceding  year  during 
which  he  shall  have  been  in  the  employment 
of  the  same  employer,  or,  if  he  shall  have 
been  in  the  employment  of  the  same  employ- 
er for  less  than  a  year,  than  a  weekly  pay- 


on  the  part  of  his  employer,  in  extra-haz- 
ardous employments,  which,  as  enumerated 
by  the  statute,  include  all  classes  of  busi- 
ness in  which  machinery  is  employed;  such 
compensation  to  be  paid  out  of  an  insur- 
ance fund  created  by  an  assessment  upon 
employers  proportioned  to  the  hazards  of 
their  business  and  the  amount  of  their  pay 

rolls. 

The  constitutionality  of  this  statute  has 
been  affirmed  as  against  the  objections  that 
34  L.R.A.(N.S.) 


it  violates  the  due  process  and  equal  pro- 
tection clauses  in  the  state  and  Federal 
Constitutions,  as  well  as  constitutional  pro- 
visions for  equal  and  uniform  taxation  of 
property  according  to  value,  and  guarantee- 
ing the  inviolability  of  the  right  to  trial 
by  jury,  in  State  ex  rel.  Davis-Smith  Co. 
V.  Clausen,  —  Wash.  — -,  117  Pac.  1101,  of 
which  the  fact  of  its  decision  since  this 
note  was  put  into  type  precludes  a  more  ex* 
tended  notice.  E.  8.  O. 
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ment  of  not  exceeding  three  times  the  average 
dailj  earnings  on  full  time  for  such  less  pe- 
riod. In  fixing  the  amount  of  the  weekly  pay- 
ment^ regard  shall  he  had  to  the  difference 
between  the  amount  of  the  average  earnings 
of  the  workman  before  the  accident,  and  the 
average  amount  he  is  able  to  earn  there- 
after as  wages  in  the  same  employment,  or 
otherwise.  In  fixing  the  amount  of  the 
weekly  payment,  regard  shall  be  had  to  any 
payment,  allowance,  or  benefit  which  the 
workman  may  have  received  from  the  em- 
ployer during  the  period  of  his  incapacity; 
and  in  the  case  of  partial  incapacity,  the 
weekly  payment  shall  in  no  case  exceed  the 
difference  between  the  amount  of  the  aver- 
age weekly  earnings  of  the  workman  before 
the  accident  and  the  average  weekly 
amount  which  he  is  earning  or  is  able  to 
earn  In  the  same  employment  or  otherwise 
after  the  accident,  but  shall  amount  to  one 
half  of  such  difference.  In  no  event  shall 
any  compensation  paid  under  this  article 
exceed  the  damage  suffered,  nor  shall  any 
weekly  payment  payable  under  this  article 
in  any  event  exceed  $10  a  week,  or  extend 
over  more  than  eight  years  from  the  date 
of  the  accident. 

§  219h.  Medical  Examinations.  —  Any 
workman  entitled  to  receive  weekly  pay- 
ments under  this  article  is  required,  if  re- 
quested by  the  employer,  to  submit  himself 
for  examination  by  a  duly  qualified  medical 
practitioner  or  surgeon  provided  and  paid 
for  by  the  employer,  at  a  time  and  place 
reasonably  convenient  for  the  workman, 
within  three  weeks  after  the  injury,  and 
thereafter  at  intervals  not  oftener  than 
onee  in  six  weeks.  If  the  workman  refuses 
to  submit  to  such  examination,  or  obstructs 
the  same,  his  right  to  weekly  payments 
shall  be  suspended  until  such  examination 
has  taken  place,  and  no  compensation  shall 
be  payable  durini;  or  for  account  of  such 
period. 

S  219c.  Incompetency  of  Workman. — In 
«aae  an  injured  workman  shall  be  mentally 
incompetent  at  the  time  when  any  right  or 
privilege  accrues  to  him  under  this  arti- 
cle, a  committee  or  guardian  of  the  incom- 
petent, appointed  pursuant  to  law,  may,  on 
behalf  of  such  incompetent,  claim  and  ex- 
ercise any  such  right  or  privilege  with  the 
■ame  force  and  effect  as  if  the  workman 
himself  had  been  competent  and  had 
claimed  or  exercised  any  such  right  or  priv- 
ilege;  and  no  limitation  of  time  in  this 
article  provided  for  shall  run  so  long  as 
said  iocompetent  workman  has  no  commit- 
tee or  guardian. 

S  21 9d.  Settlement  of  Disputes.  —  Any 
question  which  may  arise  under  this  act 
■hall  be  determined  either  by  agreement  or 
by  arbitration,  as  provided  in  the  Code  of 
34  L.R.A.(N.S.) 


Civil  Procedure,  or  by  an  action  at  law,  as 
herein  provided.  In  case  the  employer  fail 
to  make  compensation  as  herein  provided, 
the  injured  workman,  or  his  committee  or 
guardian,  if  such  be  appointed,  or  his  ex- 
ecutor or  administrator,  may  then  bring 
an  action  to  recover  compensation  tmder 
this  article  in  any  court  having  jurisdiction 
thereof,  or  in  any  court  which  would  have 
had  jurisdiction  of  an  action  for  recovery 
of  damages  for  negligence  for  the  same 
injury  between  the  same  parties.  This 
article,  however,  shall  not  be  construed  as 
extending  the  jurisdiction  of  any  such  court 
to  award  judgment  for  an  amount  greater 
than  now  allowed  by  law.  Such  action 
shall  be  conducted  in  the  same  manner  as 
actions  at  law  for  the  recovery  of  damages 
for  negligence.  The  judgment  in  such  ac- 
tion, if  in  favor  of  the  plaintiff,  shall  be 
for  a  sum  equal  to  the  amount  of  payments 
then  due  and  prospectively  due  under  this 
article.  Such  action  must  be  commenced 
within  six  months  after  the  happening  of 
the  accident,  or,  in  case  of  the  death  of  the 
workman  by  such  accident,  within  six 
months  after  the  appointment  of  his  legal 
representative  in  this  state,  or,  in  the  event 
of  his  physical  incapacity,  within  six 
months  after  the  removal  thereof,  or,  in  the 
event  of  weekly  payments  by  the  employer 
hereunder,  within  six  months  after  such 
payments  have  ceased.  In  such  action  by 
an  executor  or  administrator  the  judgment 
may  provide  the  proportions  of  the  award 
or  the  costs  to  be  distributed  to  or  between 
the  several  dependents.  If  such  determi- 
nation is  not  made,  it  shall  be  determined 
by  the  surrogate's  court,  in  which  such 
executor  or  administrator  is  appointed,  in 
accordance  with  this  article,  on  petition  of 
any  party  interested,  on  such  notice  as  such 
court  may  direct. 

§  219e.  Preferences  and  Exemptions. — 
Any  person  entitled  to  weekly  payments 
under  this  article  against  any  employer 
shall  have  the  same  preferential  claim 
therefor  against  the  assets  of  the  employer 
as  allowed  by  law  for  a  claim  by  such  per- 
son against  such  employer  for  unpaid  wages 
or  personal  services.  Weekly  payments  due 
under  this  article  shall  not  be  assignable 
or  subject  to  levy,  execution,  or  attachment. 

§  21 9f.  Attorneys'  Liens. — ^No  claim  of 
an  attorney  at  law  for  any  contingent  in- 
terest in  any  recovery  under  this  article 
for  services  in  securing  such  recovery,  or 
for  disbursements,  shall  be  an  enforceable 
lien  on  such  recovery,  unless  the  amount  of 
the  same  be  approved  in  writing  by  a  jus- 
tice of  the  supreme  court,  or,  in  case  the 
same  be  tried  in  any  court,  by  the  justice 
presiding  at  such  trial. 

§  219g.  Liability  of  Principal   Contract' 
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ors. — ^If  an  employer  who  shall  he  the  prin- 
cipal enters  into  a  contract  with  an  inde- 
pendent contractor  to  do  part  of  euch  em- 
ployer's work,  or  if  such  contractor  enters 
into  a  contract  with  a  subcontractor  to  do 
all  or  any  part  of  the  work  comprised  in 
such  contractor's  contract  with  the  employ- 
er, the  said  principal  shall  be  liable  to  pay 
to  any  workman  employed  in  the  execu- 
tion of  the  work  any  compensation  under 
this  article  which  he  would  have  been  lia- 
ble to  pay  if  that  workman  had  been  imme- 
diately employed  by  him;  and  where  com- 
pensation is  claimed  from  or  proceedings 
are  taken  against  the  principal,  then,  in 
the  application  of  this  article,  references  to 
the  principal  shall  be  substituted  for  refer- 
ences to  the  employer,  except  that  the 
amount  of 'Compensation  shall  be  calculated 
with  reference  to  the  earnings  of  the  work- 
man under  the  contractor  or  employer  by 
whom  he  is  immediately  employed.  Where 
such  principal  is  liable  to  pay  compensa- 
tion, he  shall  be  entitled  to  be  indemnified 
by  any  person  who  would  have  been  liable  to 
pay  compensation  to  the  workman  inde- 
pendently of  this  section.  Nothing  in  this 
section  shall  be  construed  as  preventing  a 
workman  from  recovering  compensation  un- 
der this  article  from  the  contractor  or  sub- 
contractor, instead  of  the  principal;  nor 
shall  this  section  apply  in  any  case  where 
the  accident  shall  occur  elsewhere  than  on, 
or  in,  or  about  the  premises  on  which  the 
principal  has  undertaken  to  execute  the 
work,  or  which  are  otherwise  under  his  con- 
trol or  management. 

Messrs.  lionls  Marshall,  Cbarles  B. 
.  Sears,  and  liOnls  li.  Babcook,  for  appel- 
lant: 

The  eonstituti<mal  guaranties  against 
deprivation  of  liberty  and  property  without 
due  process  of  law,  contained  in  both  Fed- 
eral and  state  Constitutions,  are  violated 
by  this  act. 

Colon  V.  Lisk,  153  N.  Y.  194,  60  Am.  St. 
Rep.  609,  47  N.  E.  302;  Stuart  v.  Palmer, 
74  N.  Y.  183,  30  Am.  Rep.  289;  Oilman  v. 
Tucker,  128  N.  Y.  190,  13  L.R.A.  304,  26 
Am.  St.  Rep.  464,  28  N.  E.  1040;  Lochner 
V.  New  York,  198  U.  S.  64,  49  L.  ed.  944, 
26  Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas. 
1133;  Employers'  Liability  Cases  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L. 
ed.  297,  28  Sup.  Ct.  Rep.  141;  Boyd  v. 
United  States,  116  U.  S.  635,  29  L.  ed.  752, 
6  Sup.  Ct  Rep.  524;  People  v.  Olllson,  109 
N.  Y.  1389,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29;  People 
ex  rcl.  Tyroler  ▼.  Warden,  157  N.  Y.  116, 
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43  L.R.A.  264,  68  Am.  St.  Rep.  763,  51  N. 
E.  1006;  Frank  L.  Fisher  Co.  v.  Woods, 
187  N.  Y.  90,  12  L.R.A.(N.S.)  707,  79  N. 
E.  836;  Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277, 
13  A.  &  £.  Ann.  Cas.  764;  Bertholf  v. 
O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323; 
People  ▼.  Hawkins,  157  N.  Y.  8,  42  L.R.A. 
490,  68  Am.  St.  Rep.  736,  51  N.  E.  257; 
People  V.  Marcus,  185  N.  Y.  257,  7  L.R.A. 
(N.S.)  282,  113  Am.  St,  Rep.  902,  77  N.  E. 
1073,  7  A.  &  E.  Ann.  Cas.  118;  People  v. 
Williams,  189  N.  Y.  131,  12  L.R.A.(N.S.) 
1130,  121  Am.  St.  Rep.  854,  81  N.  E.  778, 
12  A.  &  E.  Ann.  Cas.  798;  Allgeyer  y. 
Louisiana,  165  U.  S.  578,  41  L.  ed.  832, 
17  Sup.  Ct.  Rep.  427;  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  tS39,  3  A.  &  E.  Ann.  Ca&  1133;  Har- 
vey V.  Dunlop,  Hill,  &  D.  Supp.  193;  Nitro- 
glycerin Case  (Parrott  v.  Wells)  15  Wall. 
624,  21  L.  ed.  206;  Ohio  &  M.  R.  Co.  v. 
Lackey,  78  111.  55;  Jensen  v.  Union  P.  R. 
Co.  6  Utah,  253,  4  L.R.A.  724,  21  Pac.  994 ; 
Zeigler  v.  South  &  North  Ala.  R.  Co.  58 
Ala.  594;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  100  Ala.  662,  27  L.R.A.  263,  46 
Am.  St.  Rep.  92,  13  So.  602;  Bielenberg  v. 
Montana  Union  R.  Co.  8  Mont.  271,  2 
L.R.A.  813,  20  Pac.  314;  Schenck  v.  Union 
P.  R.  Co.  6  Wyo.  430,  40  Pac.  840;  Catril 
V.  Union  P.  R.  Co.  2  Idaho,  540,  21  Pac. 
416;  Camp  v.  Rogers,  44  Conn.  297; 
Quackenbush  v.  Wisconsin  &  M.  R.  Co.  62 
Wis.  411,  22  N.  W.  519;  Missouri  P.  R.  Co. 
V.  Humes,  115  U.  S.  512,  29  L.  ed.  463,  6 
Sup.  Ct.  Rep.  110;  Minneapolis  &  St.  L. 
R.  Co.  V.  Beckwith,  129  U.  S,  26,  32  L.  ed. 
585,  9  Sup.  Ct.  Rep.  207;  Black,  Const. 
Law,  2d  ed.  p.  351;  Howard  v.  Moot,  64  N. 
Y.  268. 

The  guaranty  of  the  Federal  Constitution 
in  relation  to  the  equal  protection  of  the 
laws  is  violated  by  this  statute. 

People  ex  rel.  Farrington  v.  Mensching, 
187  N.  Y.  8,  10  L.R.A.(N.S.)  625,  79  N.  E. 
884,  10  A.  &  E.  Ann.  Cas.  101;  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  46 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431;  Re  Pell, 
171  N.  Y.  48,  57  L.R.A.  640,  89  Am.  St. 
Rep.  791,  63  N.  E.  789;  People  v.  Orange 
County  Road  Constr.  Co.  175  N.  Y.  84,  65 
L.R.A.  83,  67  N.  E.  129;  Ruhstrat  v.  Peo- 
ple, 185  111.  133,  49  L.R.A.  181,  76  Am. 
St.  Rep.  30,  57  N.  E.  41,  12  Am.  Crim. 
Rep.  453;  People  ex  rel.  McPike  v.  Van 
De  Carr,  91  App.  Div.  20,  86  N.  Y.  Supp. 
644,  affirmed  in  178  N.  Y.  425,  66  L.R.A. 
189,  102  Am.  St.  Rep.  516,  70  N.  E.  965; 
Wright  V.  Hart,  182  N.  Y.  330,  2  L.R.A 
(N.S.)  338,  75  N.  E.  404,  Z  A.  t  E.  Ann. 
Cas.  263;  People  v.  Beattie,  96  App.  Div. 
383,  89  N.  Y.  Supp.  193;  People  ex  rel. 
Appel  V.  Zimmerman,  102  App.  Div.  103, 
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92  N.  Y.  Supp.  497;  Wadsworth  v.  Union 
P.  R.  Co.  18  Colo.  600,  23  L.R.A.  812,  36 
Am.  St.  Rep.  309,  33  Pac.  615. 

Messrs.  Jnllen  T.  Bavies  and  Harold 
Harper,  for  New  York  Dock  Company,  iu- 
terTener: 

The  l^slature  cannot  impose  liability 
except  for  the  violation  of  legal  duty. 

Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  ed. 
542;  Ohio  ft  M.  R.  Co.  y.  Lackey,  78  111. 
55;  Camp  v.  Rogers,  44  Conn.  291;  Mis- 
souri P.  R.  Co.  V.  Humes,  115  U.  S.  512,  29 
L.  ed.  463,  6  Sup.  Ct  Rep.  110;  Minne- 
apolis ft  St.  L.  R.  Co.  T.  Emmons,  149  U. 
8.  364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep.  870; 
Saydam  v.  Moore,  8  Barb.  358;  Quacken- 
bush  V.  Wisconsin  ft  M.  R.  Co.  62  Wis.  411, 
22  N.  W.  519;  Denver  ft  R.  O.  R.  Co.  v. 
Outcalt,  2  Colo.  App.  395,  31  Pac.  177; 
Zeigler  v.  South  ft  North  Ala.  R.  Co.  58 
Ala.  594;  Memphis  ft  C.  R.  Co.  v.  Lyon,  62 
Ala.  71;  Wilbum  v.  McCalley,  63  Ala.  436; 
Mead  y.  Larkin,  66  Ala.  87;  Davis  v.  State, 
68  Ala.  58,  44  Am.  Rep.  128;  Green  v.  State, 
73  Ala.  26;  Nashville,  C.  ft  St.  L.  R.  Co.  v. 
Hembree,  85  Ala.  481,  5  So.  173;  Birming- 
ham Mineral  R.  Co.  v.  Parsons,  100  Ala. 
662,  27  L.R.A.  263,  46  Am.  St  Rep.  92, 
13  So.  602;  Wadsworth  v.  Union  P.  R.  Co. 
18  Colo.  600,  23  L.R.A.  8l2,  36  Am.  St.  Rep. 
309,  33  Pac.  515;  Sweetland  v.  Atchison, 
T.  ft  S.  F.  R.  Co.  22  Colo.  220,  43  Pac. 
1006;  Union  P.  R.  Co.  y.  Kerr,  19  Colo.  273, 
35  Pac  47;  Rio  Grande  Western  R.  Co. 
y.  Whitson,  4  Colo.  App.  426,  36  Pac.  159; 
Catril  V.  Union  P.  R.  Co.  2  Idaho,  576,  21 
Pac  416;  Bielenberg  v.  Montana  Union  R. 
Co.  8  Mont.  271,  2  L.R.A.  813,  20  Pac.  314; 
Atchison  ft  N.  R.  Qo.  v.  Baty,  6  Neb.  37, 
29  Am.  Rep.  356;  Taylor  v.  Porter,  4  Hill, 
144,  40  Am.  Dec.  274;  Jensen  v.  Union  P. 
R.  Co.  6  Utah,  253,  4  L.R.A.  724,  21  Pac. 
994;  Oregon  R.  ft  Nav.  Co.  y.  Smalley,  1 
Wash.  206,  22  Am.  St.  Rep.  143,  23  Pac. 
1008;  JoUiffe  v.  Brown,  14  Wash.  155, 
53  Am.  St.  Rep.  868,  44  Pac.  149;  Schenck 
y.  Union  P.  R.  Co.  5  Wyo.  430,  40  Pac.  840. 

The  constitutional  guaranties  are  vio- 
lated by  the  feature  of  the  law  which  re- 
quires the  master,  in  the  case  of  injury  to 
the  servant,  to  pay,  as  compensatory  dam- 
ages, an  amount  fixed  by  statute,  without 
affording  the  master  opportunity  to  show 
what  damage  the  servant  has  actually  sus- 
tained. 

Wynehamer  v.  People,  13  N.  Y.  378; 
Colon  y.  Lisk,  13  App.  Div.  195,  43  N.  Y. 
Supp.  364,  affirmed  in  153  N.  Y.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302  •,  Wads- 
worth  y.  Union  P.  R.  Co.  18  Colo.  600,  23 
LJi.A.  812,  36  Am.  St.  Rep.  309,  33  Pac. 
615;  East  Kingston  y.  Tow}e,  48  N.  H. 
57,  2  Am.  Rep.  174,  97  Am.  Dec.  575; 
Fairchild  y.  Rich,  68  Vt.  202,  34  AU.  692. 
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Mr.  Thomas  O.  Burke,  for  respondent: 

The  act  does  not  deprive  defendant  of 
property  without  du^  process  of  law. 

Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30 
Am.  Rep.  323;  Missouri  P.  R.  Co.  v.  Mack- 
ey,  127  U.  S.  206,  32  L.  ed.  107,  8  Sup. 
Ct.  Rep.  1161;  Employers'  Liability  Cases 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S. 
463,  52  L.  ed.  29.7,  28  Sup.  Ct.  Rep.  141; 
Sherman  v.  Rochester  ft  S.  R.  Co.  17  N.  Y. 
353;  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Paul, 
173  U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct. 
Rep.  439;  Muller  v.  Oregon,  208  U.  S.  432, 
52  L.  ed.  551,  28  Sup.  Ct.  Rep.  324,  13  A. 
ft  E.  Ann.  Cas.  957;  The  Osceola,  189  U. 
S.  158,  47  L.  ed.  760,  23  Sup.  Ct.  Rep.  483 ; 
Curtis,  Merchant.  Seamen,  106;  Mulligan 
V.  Erie  R.  Co.  99  App.  Div.  499,  91  N.  Y. 
Supp.  60. 

The  act  does  not  deprive  defendant  of  the 
equal  protection  of  the  laws. 

St.  John  V.  New  York,  201  U.  S.  633, 
50  L.  ed.  896,  26  Sup.  Ct.  Rep.  554,  5  A.  ft 
E.  Ann.  Cas.  909;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Minneapolis  ft  St.  L. 
R.  Co.  V.  Herrick,  127  U.  S.  210,  32  L.  ed. 
109,  8  Sup.  Ct.  Rep.  1176;  Chicago,  K.  ft 
W.  R.  Co.  V.  Pontius,  157  U.  S.  209,  39 
L.  ed.  675,  15  Sup.  Ct  Rep.  585;  Employ- 
ers' Liability  Cases  (Howard  v.  Illinois 
C.  R.  Co.)  207  U.  S.  463,  52  L.  ed.  297,  28 
Sup.  Ct.  Rep.  141;  Ives  v.  South  Buffalo  R. 
Co.  68  Misc.  643,  124  N.  Y.  Supp.  920. 

Mr.  Joseph  P.  Cotton,  Jr.,  for  the  leg- 
islative commission. 

Mr.  Evorett  P.  Wheeler  for  National 
Civic  Federation. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

I^  1909  the  legislature  passed  a  law 
(chap.  518)  providing  for  a  commission  of 
fourteen  persons,  six  of  whom  were  to  be 
appointed  by  the  governor,  three  by  the 
president  of  the  senate  from  the  senate 
and  five  by  the  speaker  of  the  assembly 
from  the  assembly,  "to  make  inquiry,  ex- 
amination, and  investigation  into  the  work- 
ing of  the  law  in  the  state  of  New  York 
relative  to  the  liability  of  employers  to 
employees  for  ii^dustrial  accidents,  and  in- 
to the  comparative  efficiency,  cost,  justice, 
merits,  ana  defects  of  the  laws  of  other 
industrial  states  and  countries,  relative  to 
the  same  subject,  and  as  to  the  causes  of 
accidents  to  employees."  The  act  contained 
other  provisions  germane  to  the  subject, 
and  provided  for  a  full  and  final  report  to 
the  legislature  of  1910,  if  practicable,  and 
if  not  practicable,  then  to  the  legislature 
of  1911,  with  such  recommendations  for 
legislation  by  bill  or  otherwise  as  the  com- 
mission  might   deem    wise    or    expedient. 
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Such  a  commission  was  appointed  and 
promptly  organized  by  the  election  of  offi- 
cers and  the  appointment  of  subcommit- 
tees; the  chairman  being  Senator  Wain- 
wright,  from  whom  it  has  taken  the  name 
of  the  "Wainwright  Commission,"  by  which 
it  is  popularly  known.  No  word  of  praise 
could  overstate  the  industry  and  intelli- 
gence of  this  commission  in  dealing  with 
a  subject  of  such  manifold  ramifications 
and  of  such  far-reaching  importance  to  the 
state,  to  employers,  and  to  employees.  We 
cannot  dwell  in  detail  upon  the  many  ex- 
cellent features  of  its  comprehensive  report, 
because  the  limitations  of  time  and  space 
must  necessarily  confine  us  to  such  of  its 
aspects  as  have  a  necessary  relation  to  the 
legal  questions  which  we  are  called  upon  to 
decide.  As  the  result  of  its  labors  the  com- 
mission recommended  for  adoption  the  bill 
which,  with  slight  changes,  was  enacted 
into  law  by  the  legislature  of  1910,  under 
the  designation  of  article  14a  of  the  labor 
law.  This  act  is  modeled  upon  the  English 
workmen's  compensation  act  of  1897, 
which  has  since  been  extended  so  as  to 
cover  every  kind  of  occupational  injury. 
Our  commission  has  frankly  stated  in  its 
report  that  the  classification  of  the  indus- 
tries which  will  be  immediately  affected 
by  the  present  statute  is  only  tentative, 
and  that  other  more  extended  classifica- 
tions will  probably  be  recommended  to  the 
legislature  for  its  action. 

The  statute,  judged  by  our  common-law 
standards,  is  plainly  revolutionary.  Its 
central  and  controlling  feature  is  that 
every  employer  who  is  engaged  in  any  of 
the  classified  industries  shall  be  liable  for 
any  injury  to  a  workman  arising  out,  of 
and  in  the  course  of  the  employment  by  "a 
necessary  risk  or  danger  of  the  employ- 
ment, or  one  inherent  in  the  nature  there- 
of; .  .  .  provided  that  the  employer 
shall  not  be  liable  in  respect  of  any  injury 
to  the  workman  which  is  caused  in  whole 
or  in  part  by  the  serious  and  wilful  mis- 
conduct of  the  workman."  This  rule  of  lia- 
bility, stated  in  another  form,  is  that  the 
employer  is  responsible  to  the  employee 
for  every  accident  in  the  course  of  the  em- 
ployment, whether  the  employer  is  at  fault 
or  not,  and  whether  the  employee  is  at 
fault  or  not,  except  when  the  fault  of  the 
employee  is  so  grave  as  to  constitute  seri- 
ous and  wilful  misconduct  on  his  part. 
The  radical  character  of  this  legislation  is 
at  once  revealed  by  contrasting  it  with  the 
rule  of  the  common  law,  under  which  th^ 
employer  is  liable  for  injuries  to  his  em- 
ployee only  when  the  employer  is  guilty 
of  some  act  or  acts  of  negligence  which 
caused  the  occurrence  out  of  which  the  in- 
juries arise,  and  then  only  when  the  em- 
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ployee  is  shown  to  be  free  from  any  neg- 
ligence which  contributes  to  the  occurrence, 
llie  several  judicial  and  statutory  modifi- 
cations of  this  broad  rule  of  the  common 
law  we  shall  further  on  have  occasion  to 
mention.  Just  now  our  purpose  is  to  pre- 
sent in  sharp  juxtaposition  the  fundamen- 
tals of  these  two  opposing  rules;  namely, 
that  under  the  common  law  an  employer  is 
liable  to  his  injured  employee  only  when 
the  employer  is  at  fault  and  the  employee 
is  free  from  fault;  while  under  the  new 
statute  the  employer  is  liable,  although  not 
at  fault,  even  when  the  employee  is  at  fault, 
unless  this  latter  fault  amounts  to  serious 
and  wilful  misconduct.  The  reasons  for 
this  departure  from  our  long-established 
law  and  usage  are  sununarized  in  the  lan- 
guage of  the  commission  as  follows: 

'*First,  that  the  present  system  in  New 
York  rests  on  a  basis  that  is  economically 
unwise  and  unfair,  and  that  in  operation 
it  is  wasteful,  uncertain,  and  productive 
of  antagonism  between  workmen  and  em- 
ployers. 

''Second,  that  it  is  satisfieu^tory  to  none, 
and  tolerable  only  to  those  employers  and 
workmen  who  practically  disregard  their  le- 
gal rights  and  obligations^  and  fairly  share 
the  burden  of  accidents  in  industries. 

"Third,  that  the  evils  of  the  system  are 
most  marked  in  hazardous  employments, 
where  the  trade  risk  is  high  and  serious  ac- 
cidents frequent. 

'Tourth,  that  as  matter  of  fact,  workmen 
in  the  dangerous  trades  do  not,  and  prac- 
tically cannot,  provide  for  themselves  ade- 
quate accident  insurance,  and  therefore  the 
burden  of  serious  accidents  falls  on  the 
workmen  least  able  to  bear  it,  and' brings 
many  of  them  and  their  families  to  want." 

This  indictment  of  the  old  system  is  fol- 
lowed by  a  statement  of  the  anticipated 
benefit  under  the  new  statute  as  follows: 
"These  results  can,  we  think,  be  best  avoid- 
ed by  compelling  the  employer  to  share  the 
accident  burden  in  intrinsically  dangerous 
trades,  since  by  fixing  the  price  of  his' 
product  the  shock  of  the  accident  may  be 
borne  by  the  community.  In  those  employ- 
ments which  have  not  so  great  an  element 
of  danger,  in  which,  speaking  generally, 
there  is  no  such  imperative  demand  for  the 
exercise  of  the  police  power  of  the  state 
for  the  safeguarding  of  its  workers  from 
destitution  and  its  consequences,  we  recom- 
mend, as  the  first  step  in  this  change  of 
system,  such  amendment  of  the  present  law 
as  will  do  away  with  some  of  its  unfairness 
in  theory  and  practice,  and  increase  the 
workman's  chance  of  recovery  under  the 
law.  With  such  changes  in  the  law  w« 
couple  an  elective  plan  of  compensation, 
which,  if  generally  adopted,  will  do  away 
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witk  many  of  the  evils  of  the  present  sys- 
tem. Its  adoption  will,  we  believe,  be 
profitable  to  both  employer  and  employee, 
and  proTO  to  be  the  simplest  way  for  the 
state  to  change  its  system  of  liability 
without  disturbance  of  industrial  condi- 
tions. Not  the  least  of  the  motives  moving 
us  is  the  hope  that  by  these  means  a  source 
of  antagonism  between  employer  and  em- 
ployed, pregnant  with  danger  for  the  state, 
may  be  eliminated." 

This  quoted  simimary  of  the  report  of  the 
commission  to  the  legislature,  which  clearly 
and  fairly  epitomizes '  what  is  more  fully 
set  forth  in  the  body  of  the  report,  is  based 
upon  a  most  voluminoua  array  of  statis- 
tical tables,  extracts  from  the  works  of  phil- 
osophical writers  and  the  industrial  laws 
of  many  countries,  all  of  which  are  de- 
signed to  show  that  our  own  system  of 
dealing  with  industrial  accidents  is  econom- 
ically, morally,  and  legally  unsound.  Un- 
der our  form  of  government,  however,' 
conrts  must  regard  all  economic,  philo- 
sophical, and  moral  theories,  attractive  and 
desirable  though  they  may  be,  as  subordi- 
nate to  the  primary  question  whether  they 
can  be  molded  into  statutes  without  in- 
fringing upon  the  letter  or  spirit  of  our 
written  Constitutions.  In  that  respect  we 
are  unlike  any  of  the  countries  whose  in- 
dustrial laws  are  referred  to  as  models  for 
our  guidance.  Practically  all  of  these 
countries  are  so-called  constitutional  mon- 
archies, in  which,  as  in  England,  there  is 
no  written  Constitution,  and  the  Parliament 
or  lawmaking  body  is  supreme.  In  our 
country  the  Federal  and  state  Constitu- 
tions are  the  charters  which  demark  the 
extent  and  the  limitations  of  legislative 
power;  and  while  it  is  true  that  the  rigid- 
ity of  a  written  Constitution  may  at  times 
prove  to  be  a  hindrance  to  the  march  of 
progress,  yet  more  often  its  stability  pro- 
tects the  people  against  the  frequent  and 
violent  fluctuations  of  that  which,  for  want 
of  a  better  name,  we  call  ''public  opinion." 

With  these  considerations  in  mind  we 
torn  to  the  purely  legal  phases  of  the  con- 
troversy for  the  purpose  of  disposing  of 
some  tilings  which  are  incidental  to  the 
main  question.  The  new  statute,  as  we 
have  observed,  is  totally  at  variance  with 
the  common-law  theory  of  the  employer's 
liability.  Fault  on  his  part  is  no  longer  an 
element  of  the  employee's  right  of  action. 
This  change  necessarily  and  logically  car- 
ries with  it  the  abrogation  of  the  "fellow- 
servsnt"  doctrine,  the  "contributory-neg- 
ligence" rule,  and  the  law  relating  to  the 
employee's  assumption  of  risks.  There  can 
be  no  doubt  that  the  first  two  of  these  are 
subjects  clearly  and  fully  within  the  scope 
of  legislative  power,  and  that,  as  to  the 
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third,  this  power  is  limited  to  some  ex- 
tent by  constitutional   provisions. 

The  "fellow-servant"  rule  is  one  of  ju- 
dicial origin,  ingrafted  upon  the  common 
law  for  the  protection  of  the  master  against 
the  consequences  of  negligence  in  which  he 
has  no  part.  In  its  early  application  to 
simple  industrial  conditions,  it  had  the 
support  of  both  reason  and  justice.  By 
degrees  it  was  extended  until  it  became 
evident  that,  under  the  enormous  expan- 
sion and  indefinite  complexity  of  our  mod- 
ern industrial  conditions,  the  rule  gave 
opportunity,  in  many  instances,  for  harsh 
and  technical  defenses.  In  recent  years 
it  has  been  much  restricted  in  its  applica- 
tion to  large  corporate  and  industrial  en- 
terprises, and  still  more  recently  it  has 
been  modified,  and  to  some  extent  abolished, 
by  the  labor  law  and  the  employers'  lia- 
bility act. 

The  law  of  contributory  negligence  has 
the  support  of  reason  in  any  system  of 
jurisprudence  in  which  the  fault  of  one  is 
the  basis  of  liability  for  injury  to  another. 
Under  such  a  system  it  is  at  least  logical 
to  hold  that  one  who  is  himself  to  blame 
for  his  injuries  should  not  be  permitted  to 
entail  the  consequences  upon  another  who 
^has  not  been  negligent  at  all,  or  whose 
negligence  would  not  have  caused  the  in- 
jury if  the  one  injured  had  been  free  from 
fault.  It  may  be  admitted  that  the  reason 
of  the  rule  is  often  lost  sight  of  in  the 
effort  to  apply  it  to  a  great  variety  of  prac- 
tical conditions,  and,  that  its  efficacy  as  a 
rule  of  justice  is  much  impaired  by  the 
lack  of  uniformity  in  its  administration. 
In  the  admiralty  branch  of  the  Federal 
courts,  for  instance,  we  have  what  is  known 
as  the  rule  of  comparative  negligence,  un- 
der which,  when  there  is  negligence  on  both 
sides,  it  is  apportioned,  and  a  verdict  ren- 
dered accordingly,  in  many  of  the  states 
contributory  negligence  is  a  defense  which 
must  be  pleaded  and  proved  by  the  defend- 
ant, and  in  some  states  it  has  been  entirely 
abrogated  by  statute.  In  our  own  state 
the  plaintiff's  freedom  from  contributory 
negligence  is  an  essential  part  of  his  cause 
of  action,  which  must  be  affirmatively  es- 
tablished by  him,  except  in  cases  brought 
by  employees  under  the  labor  law,  by  vir- 
tue of  which  the  contributory  negligence 
of  an  employee  is  now  made  a  defense 
which  must  be  pleaded  and  proved  by  the 
employer;  and  under  the  employers'  lia- 
bility act,  which  provides  that  the  employ- 
ee's continuance  in  his  employment  after 
he  has  knowledge  of  dangerous  conditions 
from  which  injury  may  ensue  shall  not, 
as  matter  of  law,  constitute  contributory 
negligence. 

Under  the  eommon  law  the  employee  was 
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also  held  to  have  assumed  the  ordinary  and 
obvious  risks  incident  to  the  employment 
-as  well  as  the  special  risks  arising  out  of 
dangerous  conditions  which  were  known 
and  appreciated  by  him.  This  doctrine, 
too,  has  been  modified  by  statute,  so  that 
under  the  labor  law  and  the  employers'  lia- 
bility act  the  employee  is  presumed  to  have 
assented  to  the  necessary  risks  of  the  oc- 
cupation or  employment,  and  no  others; 
and  these  necessary  risks  are  defined  as 
those  only  which  are  inherent  in  the  nature 
of  the  business,  and  exist  after  the  employ- 
er  has  exercised  due  care  in  providing  for 
the  safety  of  his  employees,  and  has  com- 
plied with  the  laws  affecting  or  regulating 
the  business  or  occupation  for  the  greater 
safety  of  employees. 

We  have  said  enough  to  show  that  the 
statutory  modifications  of  the  "fellow-serv- 
ant" rule  and  the  law  of  "contributory 
negligence"  are  clearly  within  the  legisla- 
tive power.  These  doctrines,  for  they  are 
nothing  more,  may  be  regulated  or  even 
abolished.  This  is  true  to  a  limited  extent 
as  to  the  assumption  of  risk  by  the  em- 
ployee. In  the  labor  law  and  the  employ- 
ers' liability  act,  which  define  the  risks 
assumed  by  the  employee,  there  are  many 
provisions  which  cast  upon  the  employer 
a  great  variety  of  duties  and  burdens  un- 
known to  the  common  law.  These  can 
doubtless  be  still  further  multiplied  and 
extended  to  the  point  where  they  deprive 
the  employer  of  rights  guaranteed  to  him 
by  our  Constitutions,^  and  there,  of  course, 
they  must  stop,  as  we  shall  endeavor  to 
demonstrate  later  on. 

Passing  now  to  the  constitutional  objec- 
tions which  are  presented  against  the  new 
statute,  we  will  first  eliminate  those  which 
we  regard  as  clearly  or  probably  untenable. 
The  appellant  argues  and  the  respondent 
admits  that  the  new  statute  cannot  be  up- 
held under  the  reserved  power  of  the  legis- 
lature to  alter  and  amend  charters.  It 
is  true  that  the  defendant  in  the  case  at 
bar  is  a  railroad  corporation;  but  the  act 
applies  to  eight  enumerated  occupations 
or  industries,  without  regard  to  the  char- 
acter of  the  employers.  They  may  be  cor- 
porations, firms,  or  individuals.  Nowhere 
in  the  act  is  there  any  reference  to  corpo- 
rations. The  liability  sought  to  be  im- 
posed is  based  upon  the  nature  of  the  em- 
ployment, and  not  upon  the  legal  status 
of  the  employer.  It  is  therefore  unneces- 
sary to  decide  how  far  corporate  liability 
may  be  extended  under  the  reserved  power 
to  alter  or  amend  charters,  except  as  that 
question  may  be  incidentally  discussed  in 
considering  the  police  power  of  the  state. 

The  appellant  contends  that  the  classi- 
fication in  this  statute  of  a  limited  number 
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of  employments  as  dangerous  is  fanciful  or 
arbitrary,  and  is  therefore  repugnant  to 
that  part  of  the  14th  Amendment  to  the 
federal  Constitution,  which  guarantees  to 
all  our  citizens  the  equal  protection  of  the 
laws.  Classification,  for  purposes  of  taxa- 
tion, or  of  regulation  under  the  police  pow- 
er, is  a  legislative  function,  with  which 
the  courts  have  no  right  to  interfere,  unless 
it  is  so  clearly  arbitrary  or  unreasonable 
as  to  invade  some  constitutional  right.  A 
state  may  classify  persons  and  objects  for 
the  purpose  of  legislation,  provided  the 
classification  is  based  on  proper  and  jus- 
tifiable distinctions  (St.  John  v.  New  York, 
201  U.  S.  633,  60  L.  ed.  896,  26  Sup.  Ct. 
Rep.  564,  5  A.  &  E.  Ann.  Cas.  909;  Misr 
souri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Herrick,  127  U. 
S.  210^  32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176; 
Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  167 
U.  S.  209,  39  L.  ed.  675,  15  Sup.  Ct.  Rep. 
685),  and  for  a  purpose  within  the  legisla- 
tive power.  There  can  be  no  doubt,  we 
think,  that  all  of  the  occupations  enumer- 
ated in  the  statute  are  more  or  less  inher- 
ently dangerous  to  a  degree  which  justifies 
such  legislative  regulation  as  is  properly 
within  the  scope  of  the  police  power.  We 
need  not  look  for  illustration  or  authority 
outside  of  the  labor  law,  to  which  this  new 
statute  has  been  added.  The  whole  of  that 
law  which  precedes  the  latest  addition  is 
devoted  to  restrictions  and  regulations  im- 
posed upon  employers  in  specified  occupa- 
tions or  conditions  for  the  conservation 
of  the  health,  safety,  and  morals  of  em- 
ployees. These  restrictions  and  regulations 
do  not  affect  all  employers  alike  in  all  oc- 
cupations, nor  are  they  designed  to  havo 
that  effect.  The  mandate  of  the  Federal 
Constitution  is  complied  with  if  all  who  are 
in  a  particular  class  are  treated  alike  (Mis- 
souri P.  R.  Co.  V.  Humes,  115  U.  S.  512, 
523,  29  L.  ed.  463,  466,  6  Sup.  Ct.  Rep. 
110;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Soon  King 
V.  Crowley,  113  U.  S.  703,  28  L.  ed.  1145, 
5  Sup.  Ct.  Rep.  730;  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  294,  42 
L.  ed.  1037,  1043,  18  Sup.  Ct.  Rep.  594; 
People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y. 
431,  8  L.R.A.(N.S.)  314,  112  Am.  St.  Rep. 
628,  77  N.  E.  970,  6  A.  &  E.  Ann.  Cas. 
515;  People  ex  rel.  Farrington  v.  Mensch- 
ing,  187  N.  Y.  8,  16,  10  L.R.A.(N.S.)  626, 
79  N.  E.  884,  10  A.  &  E.  Ann.  Cas.  101), 
and  that,  we  think,  is  the  effect  of  this 
classification. 

Another  objection  urged  against  the  stat- 
ute is  that  it  violates  §  2  of  article  1  of 
our  state  Constitution,  which  provides  that 
"the  trial  by  jury  in  all  cases  in  which 
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it  hma  been  heretofore  used  shall  remain 
inviolate  foreyer."  This  objection  is  aimed 
at  the  provisions  of  §§  210a  and  210d  ol 
the  statute,  which  relate  to  the  "scale  of 
compensation"  and  "settlement  of  dis- 
putes/' and  has  no  reference  to  the  fun- 
damental question  whether  the  attempt  to 
impose  upon  the  employer  a  liability,  when 
he  is  not  at  fault,  constitutes  a  taking  of 
property  without  due  process  of  law.  In 
other  words^  the  objection  which  we  are 
DOW  considering  bears  solely  upon  the  ques- 
tion whether  the  two  last-mentioned  sec- 
tions  of  the  statute  deprive  the  employer 
of  the  right  to  have  a  jury  fix  the  amount 
which  be  shall  pay  when  his  liability  to 
pay  has  been  determined  against  him.  If 
these  provisions  relating  to  compensation 
aie  to  be  construed  as  definitely  fixing  the 
amount  which  an  employer  must  pay  in 
every  case  where  his  liability  is  established 
by  the  statute,  there  can  be  no  doubt  that 
they  constitute  a  legislative  usurpation  of 
one  of  the  functions  of  a  common-law  jury. 
In  all  cases  where  there  is  a  right  to  trial 
by  jury  there  are  two  elements  which  neces- 
sarily enter  into  a  verdict  for  the  plaintiff: 
il)  The  right  to  recover.  (2)  The  amount 
of  the  recovery.  It  is  as  much  the  right  of 
a  defendant  to  have  a  jury  assess  the 
damages  claimed  against  him  as  it  is  to 
have  the  question  of  his  liability  deter- 
mined by  the  same  body.  East  Kingston 
V.  Towle,  48  N.  H.  57,  97  Am.  Dec.  675,  2 
Am.  Rep.  174;  Wadsworth  v.  Union  P.  R. 
Co.  18  Colo.  600,  23  L.R,A.  812,  36  Am.  St. 
Rep.  309,  33  Pac.  515;  Fairchild  v.  Rich,  68 
Vt  202,  34  Atl.  692.  This  part  of  the 
statute,  in  its  present  form,  has  given 
rise  to  conflicting  views  among  the  members 
of  the  court,  and,  since  the  disposition 
of  the  questions  which  it  suggests  is  not 
necessary  to  the  decision  of  the  case,  we 
do  not  decide  it. 

Thus  far  we  have  considered  only  such 
portions  of  the  statute  as  we  deem  to  be 
clearly  within  the  legislative  power,  and 
one  as  to  which  there  is  difference  of 
opinion.  This  we  have  done  because  we 
desire  to  present  no  purely  technical  or 
fajpercritical  obstacles  to  any  plan  for  the 
beneficent  reformation  of  a  branch  of  our 
jurisprudence  in  which,  it  may  be  con- 
ceded, reform  is  a  consummation  devoutly 
to  be  wished.  In  this  spirit  we  have  called 
attention  to  those  features  of  the  new  stat- 
ute which  might  be  upheld  as  consonant 
with  legislative  authority  under  our  con- 
stitutional limitations,  as  well  as  to  the 
sections  upon  which  we  are  in  doubt.  We 
turn  now  to  the  two  objections  which  we 
regard  as  fatal  to  its  validity. 

This  legislation  is  challenged  as  void  un- 
der the  14th  Amendment  to  the  Federal 
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Constitution  and  under  S  0>  uib  1,  of  our 
state  Constitution,  which  guarantee  all 
persons  against  deprivation  of  life,  liberty, 
or  property  without  due  process  of  law. 
We  shall  not  stop  to  dwell  at  length  upon 
definitions  of  "life,"  "liberty,"  "property," 
and  "due  process  of  law."  They  are  simple 
and  comprehensive  in  themselves,  and  have 
been  so  often  judicially  defined  that  there 
can  be  no  misunderstanding  as  to  their 
meaning.  "Process  of  law"  in  its  broad 
sense  means  law  in  its  regular  course  of 
administration  through  courts  of  justice; 
and  that  is  but  another  way  of  saying  that 
every  man's  right  to  life,  liberty,  and  prop- 
erty is  to  be  disposed  of  in  accordance  with 
those  ancient  and  fundamental  principles 
which  were  in  existence  when  our  Constitu- 
tions were  adopted.  "Due  process  of  law 
implies  the  right  of  the  person  affected 
thereby  to  be  present  before  the  tribunal 
which  pronounces  judgment  upon  the  ques- 
tion of  life,  liberty,  or  property  in  its  most 
comprehensive  sense,  to  be  heard  by  testi- 
mony or  otherwise,  and  to  have  the  right 
of  controverting  by  proof  every  material 
fact  which  bears  on  the  question  of  right  in 
the  matter  involved.  If  any  question  of 
fact  or  liability  be  conclusively  presumed 
against  him,  this  is  not  due  process  of 
law."  Zeigler  v.  South  &  North  Ala.  R. 
Co.  58  Ala.  594.  Liberty  has  been  au- 
thoritatively defined  as  "the  right  of  one 
to  use  his  faculties  in  all  lawful  ways, 
to  live  and  work  where  he  will,  to  earn 
his  livelihood  in  any  lawful  calling,  and 
to  pursue  any  lawful  trade  or  avocation" 
(Re  Jacobs,  98  N.  Y.  98,  106,  60  Am.  Rep. 
636) ;  and  the  right  of  property  as  "the 
right  to  acquire,  possess,  and  enjoy  it  in 
any  way  consistent  with  the  equal  rights 
of  others  and  the  just  exactions  and  de- 
mands of  the  state"  (Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  515,  30  Am.  Rep.  323).  The 
several  industries  and  occupations  enumer- 
ated in  the  statute  before  us  are  concededly 
lawful  within  any  of  the  numerous  defini- 
tions which  might  be  referred  to,  and  hare 
always  been  so.  They  are  therefore  under 
the  constitutional  protection.  One  of  the 
inalienable  rights  of  every  citizen  is  to  hold 
and  enjoy  his  property  until  it  is  taken 
from  him  by  due  process  of  law.  When  our 
Constitutions  were  adopted,  it  was  the  law 
of  the  land  that  no  man  who  was  without 
fault  or  negligence  could  be  held  liable  in 
damages  for  injuries  sustained  by  anotlier. 
That  is  still  the  law,  except  as  to  the 
employers  enumerated  in  the  new  statute, 
and  as  to  them  it  provides  that  they  shall 
be  liable  to  their  employees  for  personal 
injury  by  accident  to  any  workman  arising 
out  of  and  in  the  course  of  the  employ- 
mc^pt,  which  is  caused  in  wl^ole  or  in  part. 
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or  is  contributed  to,  by  a  necessary  risk 
or  danger  of  the  employment,  or  one  in- 
herent in  the  nature  thereof,  except  that 
there  shall  be  no  liability  in  any  case  where 
the  injury  is  caused  in  whole  or  in  part 
by  the  serious  and  wilful  misconduct  of 
the  injured  workman. 

It  is  conceded  that  this  is  a  liability  un- 
known to  the  common  law,  and  we  think 
it  plainly  constitutes  a  deprivation  of 
liberty  and  property  under  the  Federal  and 
state  Constitutions,  unless  its  imposition 
can  be  justified  under  the  police  power, 
which  will  be  discussed  under  a  separate 
head.  In  arriving  at  this  conclusion  we  do 
not  overlook  the  cogent  economic  and 
sociological  arguments  which  are  urged  in 
support  of  the  statute.  There  can  be  no 
doubt  as  to  the  theory  of  this  law.  It 
is  based  upon  the  proposition  that  the  in- 
herent risks  of  an  employment  should  in 
justice  be  placed  upon  the  shoulders  of  the 
employer,  who  can  protect  himself  against 
loss  by  insurance  and  by  such  an  addition 
to  the  price  of  his  wares  as  to  cast  the 
burden  ultimately  upon  the  consumer;  that 
indemnity  to  an  injured  employee  should 
be  as  much  a  charge  upon  the  business  as 
the  cost  of  replacing  or  repairing  disabled 
or  defective  machinery,  appliances,  or  tools; 
that,  under  our  present  system,  the  loss 
falls  immediately  upon  the  employee,  who 
is  almost  invariably  unable  to  bear  it,  and 
ultimately  upon  the  community,  which  is 
taxed  for  the  support  of  the  indigent;  and 
that  our  present  system  is  uncertain,  un- 
scientific, and  wasteful,  and  fosters  a  spirit 
of  antagonism  between  employer  and  em- 
ployee which  it,  is  to  the  interests  of  the 
state  to  remove.  We  have  already  admitted 
the  strength  of  this  appeal  to  a  recognized 
and  widely  prevalent  sentiment;  but  we 
think  it  is  an  appeal  which  must  be  made 
to  the  people,  and  not  to  the  courts.  The 
right  of  property  rests  not  upon  philosoph- 
ical or  scientific  speculations,  nor  upon 
the  commendable  impulses  of  benevolence 
or  charity,  nor  yet  upon  the  dictates  of 
natural  justice.  The  right  has  its  founda- 
tion in  the  fundamental  law.  That  can  be 
changed  by  the  people,  but  not  by  legis- 
latures. In  a  government  like  ours,  the- 
ories of  public  good  or  necessity  are  often 
so  plausible  or  sound  as  to  command  popu- 
lar approval;  but  courts  are  not  permitted 
to  forget  that  the  law  is  the  only  chart 
by  which  the  ship  of  state  is  to  be  guided. 

Law,  as  used  in  this  sense,  means  the 
basic  law,  and  not  the  very  act  of  legisla- 
tion which  deprives  the  citizen  of  his  rights, 
privileges,  or  property.  Any  other  view 
would  lead  to  the  absurdity  that  the  Con- 
stitutions protect  only  those  rights  which 
the  legislatures  do  not  take  away.  If  such 
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economic  and  sociologic  arguments  as  are 
here  advanced  in  support  of  this  statute 
can  be  allowed  to  subvert  the  fundamental 
idea  of  property,  then  there  is  no  private 
right  entirely  safe,  because  there  is  no  lim- 
itation upon  the  absolute  discretion  of  leg- 
islatures, and  the  guaranties  of  the  Consti- 
tution are  a  mere  waste  of  words.  Wyne- 
hamer  v.  People,  13  N.  Y.  378;  Taylor  v. 
Porter,  4  Hill,  140,  145,  40  Am.  Dec.  274; 
Norman  v.  Heist,  5  Watts  &  S.  171,  40 
Am.  Dec.  493;  Hoke  v.  Henderson,  15  N.  C. 
(4  Dev.  L.)  15,  25  Am.  Dec.  677.  As  stated 
by'  Judge  Comstock  in  the  case  of  Wyne- 
hamer  v.  People,  "these  constitutional 
safeguards,  in  all  cases,  require  a  judicial 
investigation,  not  to  be  governed  by  a  law 
specially  enacted  to  take  away  and  destroy 
existing  rights,  but  confined  to  the  question 
whether,  under  the  pre-existing  rule  of  con- 
duct, the  right  in  controversy  has  been  law- 
fully acquired  and  is  lawfully  possessed." 
Page  395  of  13  N.  Y.  If  the  argument  in 
support  of  this  statute  is  sound,  we  do  not 
see  why  it  cannot  logically  be  carried  much 
further.  Poverty  and  misfortune  from 
every  cause  are  detrimental  to  the  state. 
It  would  probably  conduce  to  the  welfare 
of  all  concerned  if  there  could  be  a  more 
equal  distribution  of  wealth.  Many  persons 
have  much  more  property  than  they  can 
use  to  advantage,  and  many  more  find  it 
impossible  to  get  the  means  for  a  com- 
fortable existence.  If  the  legislature  can 
say  to  an  employer,  "You  must  compensate 
your  employee  for  an  injury  not  caused  by 
you  or  by  your  fault,"  why  can  it  not  go 
further  and  say  to  the  man  of  wealth, 
"You  have  more  property  than  you  need, 
and  your  neighbor  is  so  poor  that  he  can 
barely  subsist;  in  the  interest  of  natural 
justice  you  must  divide  with  your  neighbor, 
so  that  he  and  his  dependents  shall  not 
become  a  charge  upon  the  state  t" 

The  argument  that  the  risk  to  an  em- 
ployee should  be  borne  by  the  employer, 
because  it  is  inherent  in  the  employment, 
may  be  economically  sound;  but  it  is  at 
war  with  the  legal  principle  that  no  em- 
ployer can  be  compelled  to  assume  a  risk 
which  is  inseparable  from  the  work  of  the 
employee,  and  which  may  exist  in  spite  of  a 
degree  of  care  by  the  employer  far  greater 
than  may  be  exacted  by  the  most  drastic 
law.  If  it  is  competent  to  impose  upon  an 
employer  who  has  omitted  no  legal  duty, 
and  has  committed  no  wrong,  a  liability 
based  solely  upon  a  legislative  fiat  that  his 
business  is  inherently  dangerous,  it  is 
equally  competent  to  visit  upon  him  a 
special  tax  for  the  support  of  hospitals  and 
other  charitable  institutions,  upon  the 
theory  that  they  are  devoted  largely  to  the 
alleviation    of    ills    primarily    due   to    hi» 
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basiness.  In  its  final  and  simple  analysis 
that  is  taking  the  property  of  A  and  giving 
it  to  B;  and  that  cannot  be  done  under  our 
Constitutions.  Practical  and  simple  illus- 
trations of  the  extent  to  which  this  theory 
of  liability  might  be  carried  could  be  mul- 
tiplied ad  infinitum^  and  many  will  readily 
occur  to  the  thoughtful  reader. 

There  is,  of  course,  in  this  country  no 
direct  legal  authority  upon  the  subject 
of  the  liability  sought  to  be  imposed  by 
this  statute;  for  the  theory  is  not  merely 
new  in  our  system  of  jurisprudence,  but 
plainly  antagonistic  to  its  basic  idea.  The 
English  authorities  are  of  no  assistance  to 
tts,  because  in  the  King's  courts  the  decrees 
of  the  Parliament  are  the  supreme  law  of 
the  land,  although  they  are  interesting  in 
their  disclosures  of  the  paternalism  which 
logically  results  from  a  universal  employ- 
er's liability  based  solely  upon  the  relation 
of  employer  and  employee,  and  not  upon 
fault  in  the  employer.  There  are  a  few 
American  eases*  however,  which  clearly 
Btate  the  legal  principle  which,  we  think, 
is  applicable  to  the  case  at  bar,  and  with  a 
brief  reference  to  them  we  shall  close 
this  branch  of  the  discussion.  In  the  Nitro- 
glycerin Case  (Parrott  v.  Wells,  16  Wall. 
524,  21  L.  ed.  206),  the  plaintiff,  who  was 
the  common  landlord  of  the  defendants  and 
other  tenants,  sought  to  hold  the  defend- 
ants liable  for  damages  occasioned  to  the 
premises  occupied  by  the  other  tenants,  by 
an  explosion  of  nitroglycerin  which  had 
been  delivered  to  the  defendants  as  common 
carriers  for  shipment.  It  appeared  that 
the  defendants  were  innocently  ignorant 
of  the  contents  of  the  packages  containing 
the  dangerous  explosives,  and  that  they 
were  guilty  of  no  negligence  in  receiving 
or  handling  them.  Upon  these  facts  the 
Federal  Supreme  Court  held  that  it  was 
a  case  of  unavoidable  accident,  for  which 
no  one  was  legally  responsible.  In  Ohio  & 
M.  R  Co.  V.  Lackey,  78  111.  65,  20  Am.  Rep. 
259,  the  question  was  whether  the  railroad 
company  was  liable  under  a  statute  which 
provided  that  "every  railroad  company 
running  cars  within  this  state  shall  be  lia- 
ble for  all  the  expense  of  the  coroner  and 
his  inquest,  and  the  burial  of  all  persons 
who  may  die  on  the  cars,  or  who  may  be 
killed  by  collision  or  other  accident  oc- 
curring to  such  cars,  or  otherwise."  In 
speaking  of  the  effect  of  that  section  of  the 
law,  Mr.  Justice  Breese  observed:  "An  ex- 
amination of  the  section  will  show  that  no 
default,  or  negligence  of  any  kind,  need  be 
established  against  the  railroad  company; 
but  they  are  mulcted  in  heavy  charges  if, 
notwithstanding  all  the'ir  care  and  caution, 
a  death  should  occur  on  one  of  their  cars, 
iko  matter  how  eauted,  even  if  by  the  par- 
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ty's  own  hand.  Running  of  trains  by  these 
corporations  is  lawful  and  of  great  public 
beneAt.  It  is  not  claimed  that  the  liabil- 
ity attaches  for  a  violation  of  any  law,  the 
omission  of  any  duty,  or  the  want  of  proper 
care  and  skill  in  running  their  trains.  The 
penalty  is  not  aimed  at  anything  of  this 
kind.  We  say  penalty,  for  it  is  in  the 
nature  of  a  penalty,  and  there  is  a  consti- 
tutional inhibition  against  imposing  pen- 
alties where  no  law  has  been  violated  or 
duty  neglected.  Neither  is  pretended  in 
this  case,  nor  are  they  in  the  contemplation 
of  the  statute.  A  passenger  on  the  train 
dies  from  sickness.  He  is  a  man  of  wealth. 
Why  should  his  burial  expenses  be  charged 
to  the  railroad  company?  There  is  neither 
reason  nor  justice  in  it;  and  if  he  be  poor, 
having  not  the  means  for  a  decent  burial, 
the  general  law  makes  ample  provision  for 
such  cases."  To  the  same  effect  are  the 
numerous  cases  arising  under  statutes 
pased  by  different  states,  imposing  upon 
railroad  corporations  absolute  liability  for 
killing  or  injuring  upon  their  rights  of  way 
horses,  cattle,  etc.,-  by  runing  over  them, 
in  which  this  liability  was  held  to  consti- 
tute a  deprivation  of  property  without  due 
process  of  law.  Jensen  v.  Union  P.  R.  Co. 
0  Utah,  253,  4  L.R.A.  724,  21  Pac.  994; 
Zeigler  v.  South  &  North  Ala.  R.  Co.  r,g 
Ala.  694;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  300  Ala.  662,  27  L.R.A.  263,  4ft 
Am.  St.  Rep.  92,  13  So.  602;  Bielenberg  ▼. 
Montana  Union  R.  Co.  8  Mont.  271,  2 
L.R.A.  813,  20  Pac.  314;  Schenck  v.  Union 
Pacific  R.  Co.  6  Wyo.  430,  40  Pac.  840; 
Catril  V.  Union  P.  R.  Co.  2  Idaho,  576,  21 
Pac.  416. 

A  different  interpretation  has  been  given 
to  statutes  imposing  upon  railroad  corpora- 
tions the  duty  to  fence  their  rights  of  way, 
under  which  the  liability  is  imposed  for 
failure  to  obey  the  command  of  the  stat- 
utes. Quackenbush  v.  Wisconsin  &  M.  R. 
Co.  62  Wis.  411,  22  N.  W.  639;  Missouri 
P.  R.  Co.  V.  Humes,  116  U.  S.  632,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110;  Minneapolis  & 
St.  L.  R.  Co.  V.  Beckwith,  329  U.  S.  26, 
32  L.  ed.  585,  9  Sup.  Ct.  Rep.  207.  "But 
such  statutes,"  says  Black  in  his  work  on 
Constitutional  Law  (2d  ed.  p.  351),  "can- 
not go  beyond  the  imposition  of  such  a  pen- 
alty in  cases  where  the  fault  lies  at  the 
door  of  the  company.  If  the  law  attempts 
to  make  such  companies  liable  for  accidents 
which  were  not  caused  by  their  negligence 
or  disobedience  to  the  law,  but  by  the  neg- 
ligence of  others,  or  by  uncontrollable 
causes,  or  does  not  give  the  company  an 
opportunity  to  show  these  facts  in  its  own 
defense,  it  is  void." 

We  conclude,  therefore,  that  in  its  basic 
and  vital  features,  the  right  given  to  the 
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employee  by  this  statute  does  not  preserve 
to  the  employer  the  "due  process"  of  law 
guaranteed  by  the  Constitutions,  for  it  au- 
thorizes the  taking  of  the  employer's  prop- 
erty without  his  consent  and  without  his 
fault.  So  far  as  the  statute  merely  creates 
a  new  remedy,  in  addition  to  those  which 
existed  before,  it  is  not  invalid.  The  state 
]m8  complete  control  over  the  remedies 
which  it  offers  to  suitors  in  its  courts,  even 
to  the  point  of  making  them  applicable  to 
rights  or  equities  already  in  existence.  It 
may  change  the  common  law  and  the  stat- 
uteS|  so  as  to  create  duties  and  liabilities 
which  never  existed  before.  It  is  true,  as 
stated  by  Mr.  Justice  Brown  in  Holden  v. 
Hardy,  160  U.  S.  366,  386,  386,  42  L.  ed. 
780,  788,  789,  18  Sup.  Ct.  Rep.  383,  385, 
386,  that  "the  law  is»  to  a  certain  extent, 
a  progressive  science;  that,  in  some  of  the 
states,  methods  of  procedure  which,  at  the 
iime  the  Constitution  was  adopted,  were 
deemed  essential  to  the  protection  and  safe- 
ty of  the  people,  or  to  the  liberty  of  the 
citizen,  have  been  found  to  be  no  longer 
necessary;  that  restrictions  which  had 
formerly  been  laid  upon  the  conduct  of  in- 
dividuals, or  of  classes  of  individuals,  had 
proved  detrimental  to  their  interests ;  while, 
upon  the  other  hand,  certain  other  classes 
of  persons,  particularly  those  engaged  in 
dangerous  or  unhealthful  employments, 
have  been  found  to  be  in  need  of  additional 
protection.  Even  before  the  adoption  of 
the  Constitution,  much  had  been  done  to- 
ward mitigating  the  severity  of  the  com- 
mon law,  particularly  in  the  administration 
of  its  criminal  branch.  .  .  .  The  pres- 
ent century  has  originated  legal  reforms  of 
no  less  importance.  The  whole  fabric  of 
special  pleading,  once  thought  to  be  neces- 
sary to  the  elimination  of  the  real  issue 
between  the  parties,  has  crumbled  to  pieces. 
The  ancient  tenures  of  real  estate  have  been 
largely  swept  away,  and  land  is  now  trans- 
ferred almost  as  easily  and  cheaply  as  per- 
sonal property.  Married  women  have  been 
emancipated  from  the  control  of  their  hus- 
bands, and  placed  upon  practical  equality 
with  them  with  respect  to  the  acquisition, 
possession,  and  transmission  of  property. 
Imprisonment  for  debt  has  been  abolished. 
Exemptions  from  execution  have  been  large- 
ly added  to,  and  in  most  of  the  states  home- 
steads are  rendered  incapable  of  seizure  and 
sale  upon  forced  process.  Witnesses  are  not 
longer  incompetent  by  reason  of  interest, 
even  though  they  be  parties  to  the  litiga- 
tion. Indictments  have  been  simplified, 
and  an  indictment  for  the  most  serious  of 
crimes  is  now  the  simplest  of  all.  In  sev- 
eral of  the  states  grand  juries,  formerly  the 
only  safeguard  against  a  malicious  prose- 
cution, have  been  largely  abolished,  and  in 
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others  the  rule  of  unanimity,  so  far  as  ap- 
plied to  civil  eas€«,  has  given  way  to  ver- 
dicts rendered  by  a  three-fourths  majority." 
The  power  of  the  state  to  make  such 
changes  in  methods  of  procedure  and  in 
substantive  law  is  clearly  recognized. 
Hurtado  v.  California,  110  U.  S.  516,  28  L. 
ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292  j  Hayes  v, 
Missouri,  120  U.  S.  68,  30  L.  ed.  678,  7 
Sup.  Ct.  Rep.  350;  Missouri  P.  R.  Co.  '.. 
Mackey,  127  U.  S.  206,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Hallinger  v.  Davis, 
146  U.  S.  314,  36  L.  ed.  986,  13  Sup.  Ct. 
Rep.  106;  Re  Kemmler,  136  U.  S.  436,  34 
L.  ed.  619,  10  Sup.  Ct.  Rep.  930;  Duncan 
V.  Missouri,  162  U.  S.  377,  38  L.  ed.  485, 
14  Sup.  Ct.  Rep.  570.  We  repeat,  however, 
that  this  power  must  be  exercised  within 
the  constitutional  limitations  which  pre- 
scribe the  law  of  the  laud.  "Due  process 
of  law"  is  process  due  according  to  the 
law  of  the  land;  and  the  phrase  as  used  in 
the  14th  Amendment  of  the  Federal  Consti- 
tution with  reference  to  the  power  of  the 
states  means  the  general  law  of  the  sev- 
eral states,  as  fixed  or  guaranteed  by  their 
Constitutions.  As  stated  oy  Mr.  Webster, 
in  the  Dartmouth  College  Case,  4  Wheat. 
518,  4  L.  ed.  629*,  "the  law  of  the  land  is 
.  .  .  the  general  law, — the  law  which 
hears  before  it  condemns,  which  proceeds 
upon  inquiry,  and  renders  judgment  only 
after  trial." 

If  we  are  warranted  in  concluding  that 
the  new  statute  violates  private  right  by 
taking  the  property  of  one  and  giving  it  to 
another  without  due  process  of  law,  that  is 
really  the  end  of  this  case.  But  the  au- 
spices under  which  this  legislation  was  en- 
acted, no  less  than  its  intrinsic  importance, 
entitle  its  advocates  to  the  fullest  consid- 
eration of  every  argument  in  its  support, 
and  we  therefore  take  up  the  discussion  of 
the  police  power  under  which  this  law  is 
sought  to  be  justified.  The  police  power  is, 
of  course,  one  of  the  necessary  attributes 
of  civilized  government.  In  its  most  com- 
prehensive sense  it  embraces  the  whole  sys- 
tem by  which  the  state  seeks  to  preserve 
the  public  order,  to  prevent  offenses  against 
the  law,  to  insure  to  citizens  in  their  inter- 
course with  each  other  the  enjoyment  of 
tlieir  own  so  far  as  is  reasonably  consistent 
with  a  like  enjoyment  of  rights  by  others. 
Under  it  persons  and  property  are  subject- 
ed to  all  kinds  of  restraints  and  burdens 
in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state.  But  it 
is  a  power  which  is  always  subject  to  the 
Constitution,  for  in  a  constitutional  gov- 
ernment limitation  is  the  abiding  principle, 
exhibited  in  its  highest  form  in  the  Con- 
stitution as  the  deliberative  judgment  of 
the   people,   which   moderates   every   claim 
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of  right  and  controls  every  use  of  power. 
In  the  language  of  Chief  Justice  Shaw,  in 
Com.  ▼.  Alger,  7  Cush.  85:  '*It  is  much 
easier  to  perceive  and  realize  the  existence 
and  sources  of  this  power  than  to  mark  its 
boundaries  or  prescribe  limits  to  its  ex- 
ercise.'' It  covers  a  multitude  of  things 
that  are  designed  to  protect  life,  limb,  health, 
comfort,  peace,  and  property  according  to 
the  maxim,  8ic  utere  tuo  ut  alienum  non 
ladas;  but  its  exercise  is  justified  only 
when  it  appears  that  the  interests  of  the 
public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  it,  and 
when  the  means  used  are  reasonably  neces- 
saiy  for  the  accomplishment  of  the  desired 
end,  and  are  not  unduly  oppressive.  Law- 
ton  V.  Steele,  152  U.  S.  133,  137,  38  L.  ed. 
385,  388,  14  Sup.  Ct.  Bep.  499;  Colon  v. 
Lisk,  153  N.  Y.  188,  196,  60  Am.  St.  Bep. 
609,  47  N.  E.  802;  Wright  v.  Hart,  182  N. 
Y.  330,  2  L.R.A.(N.S.)  338,  75  N.  E.  404, 
3  A.  ft  E.  Ann.  Cas.  263.  In  order  to  sus- 
tain legislation  under  the  police  power,  the 
courts  must  <je  able  to  see  that  its  opera- 
tion tends  in  some  degree  to  prevent  some 
offense  or  evil,  or  to  preserve  public  health, 
morals,  safety,  and  welfare.  If  it  discloses 
no  such  purpose,  but  is  clearly  calculated  to 
invade  the  liberty  and  property  of  private 
citizens,  it  is  plainly  the  duty  of  the  courts 
to  declare  it  invalid;  for  legislative  as- 
sumption of  the  right  to  direct  the  channel 
into  which  the  private  energies  of  the  citi- 
zen may  flow,  or  legislative  attempt  to 
abridge  or  hamper  the  right  of  the  citizen 
to  pursue,  unmolested  and  without  unrea- 
sonable regulation,  any  lawful  calling  or 
avocation  which  he  may  choose,  has  always 
been  condemned  under  our  form  of  govern- 
ment. 

Concrete  illustrations  of  what  may  and 
what  may  not  be  done  under  this  police 
power  are  to  be  found  in  this  very  labor 
law  of  which  the  new  statute  is  a  part. 
As  this  statute  stood  before  article  14a  was 
added,  it  regulated  electric  work,  the  oper- 
ation of  elevators,  work  on  scaffolds,  work 
with  explosives  and  compressed  air,  the 
construction  of  tunnels  and  railroad  work. 
It  regulated  the  hours  of  work  in  certain 
employments;  it  directed  the  payment  of 
wages  in  cash  at  specified  periods;  it  pro- 
vided for  the  protection  of  employees  en- 
ga|>ed  in  the  erection  of  buildings;  it  com- 
pelled the  employer  to  guard  dangerous 
and  exposed  machinery,  to  construct  fire 
escapes  and  ventilating  appliances,  and  to 
provide  toilet  facilities,  pure  drinking  wa- 
ter, and  sanitary  arrangements;  it  prohib- 
ited the  employment  of  women,  and  of  chil- 
dren under  certain  ages,  in  specified  occupa- 
tions; it  regulated  the  hours  of  labor  of 
minors;  it  modified  the  fellow-servant  rule, 
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the  law  of  contributory  negligence  and  the 
assumption  of  risks;  and,  in  short,  it  im- 
posed upon  the  employer  many  restrictions 
and  duties  which  were  unknown  to  the  com- 
mon law.  Broadly  classified,  all  these  and 
similar  statutory  provisions  which  are  de- 
signed, in  one  way  or  another,  to  conserve 
the  health,  safety,  or  morals  of  the  em- 
ployees, and  to  increase  the  duties  and  re- 
sponsibilites  of  the  employer,  are  rules  of 
conduct  which  properly  fall  within  the 
sphere  of  the  police  power.  Holden  v.  Har- 
dy, 169  U.  S.  366,  42  L.  ed.  780,  18  Sup 
Ct.  Bep.  383;  Missouri  P.  B.  Co.  v.  Mackey« 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct. 
Bep.  1161.  But  the  new  addition  to  the 
labor  law  is  of  quite  a  different  character. 
It  does  nothing  to  conserve  the  health,  safe- 
ty, or  morals  of  the  employees,  and  it  im- 
poses upon  the  employer  no  new  or  affirma- 
tive duties  or  responsibilities  in  the  con- 
duct of  his  business.  Its  sole  purpose  is  to 
make  him  liable  for  injuries  which  may 
be  sustained  wholly  without  his  fault,  and 
solely  through  the  fault  of  the  employee, 
except  where  the  latter's  fault  is  such  as  to 
constitute  serious  and  wilful  misconduct. 
Under  this  law,  the  most  thoughtful  and 
careful  employer,  who  has  neglected  no 
duty,  and  whose  workshop  is  equipped 
with  every  possible  appliance  that  may 
make  for  the  safety,  health,  and  morals  of 
his  employees,  is  liable,  in  damages  to  any 
employee  who  happens  to  sustain  injury 
through  an  accident  which  no  human  being 
can  foresee  or  prevent,  or  which,  if  prevent- 
able at  all,  can  only  be  prevented  by  the 
reasonable  care  of  V\b  employee  himself. 
That  this  is  the  unmistakable  theory  and 
purpose  of  the  act  is  made  perfectly  plain 
by  the  recital  in  §  215,  which  sets  forth 
that'  from  the  nature,  conditions,  or  means 
of  prosecution  of  the  work  in  the  employ- 
ments which  are  classified  as  dangerous, 
"extraordinary  risks  to  the  life  and  limb 
of  workmen  engaged  therein  are  inherent, 
necessary,  or  substantially  unavoidable,  and 
as  to  each  of  which  employments  it  is 
deemed  necessary  to  establish  a  new  sys- 
tem of  compensation  for  accidents  to  work- 
men." And  to  make  the  matter  still  more 
plain,  the  learned  counsel  for  the  commis- 
sion argues  in  his  brief  that  "if  it  is  com- 
petent for  the  legislature  to  say  to  the  em- 
ployer in  a  dangerous  trade,  'Use  the  ut- 
most care  in  giving  your  workmen  safe 
work,  so  that  no  act  of  yours,  or  imple- 
ment of  yours,  or  work  that  you  set  them 
to  do,  shall  hurt  them,  and  if  you  fail 
you  shall  be  liable  in  damages,* — if  it  is 
competent  to  make  such  a  law,  then  it  is 
equally  competent  to  say  as  in  this  new 
act  directly:  *You  shall  be  responsible  for 
all  damages  caused  by  unsafe  condition  of 
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work;'  and  that  is  just  what  the  liability 
for  trade  risks  under  the  new  act  means." 

In  this  argument  the  learned  counsel  ig- 
nores, or  at  least  misses,  as  we  think,  the 
vital  distinction  between  legislation  which 
imposes  upon  an  employer  a  legal  duty,  for 
the  failure  to  perform  which  he  may  be 
penalized  or  rendered  liable  in  damages, 
and  legislation  which  makes  him  liable  not- 
withstanding he  has  faithfully  observed 
every  duty  imposed  upon  him  by  law.  At 
pages  46  and  47  of  the  report  of  the  com- 
missioners are  quoted  the  several  pertinent 
provisions  of  our  state  Constitution.  Arti- 
cle 1,  §  18;  article  1,  §  2;  article  1,  §  1; 
article  1,  §  6.  With  reference  to  these,  the 
commissioners  say:  "It  is  obvious,  on  a 
mere  reading,  that  the  1st  section  makes 
it  impossible  for  the  legislature  to  enact 
any  law  which  will  take  away  from  the 
representatives  of  an  injured  workman  the 
rigiit  of  action  there  named  for  injuries 
causing  death,  nor  can  the  legislature  lim- 
it it  in  any  way.  It  is  equally  obvious,  it 
seems  to  us,  that  it  was  the  intention  of 
the  2d  section  of  the  Constitution  (article 
1,  S  2),  to  provide  that  in' all  controversies 
in  the  courts  of  law  either  side  should 
finally  have  a  right  to  a  jury  trial  on  the 
question  of  liability,  and  however  success- 
ful or  unsuccessful  jury  trials  may  be  in 
cases  of  employers'  liability,  or  in  other 
cases,  that  solemn  mandate  of  the  Consti- 
tution cannot  be  set  aside.  The  3d  and  4th 
sections  of  the  Constitution  above  quoted 
are  practically  those  which,  like  the  14th 
Amendment  of  the  Federal  Constitution, 
provide  for  due  process  of  law  in  all  legis- 
lation; that  is,  speaking  generally,  which 
prohibit  the  passage  by  the  legislature  of 
such  legislation  as  shall  arbitrarily  deprive 
any  of  the  citizens  of  the  state  of  life,  lib- 
erty, or  property." 

These  are  interesting  and  salient  admis- 
sions, but  the  ease  with  which  these  con- 
stitutional provisions  are  brushed  aside  is 
startling.  Continuing,  the  commissioners 
say:  "But  we  regard  it  as  settled  that  the 
legislature  has  power,  if  it  so  chooses,  to 
change  or  abrogate  the  common  law  on  em- 
ployers' liability,  or  the  employers'  liabil- 
ity act,  or  any  other  statutes  in  regard 
thereto.  .  .  .  The  legislature  of  this 
state,  in  the  exercise  of  its  general  powers, 
.  .  .  has  in  the  past  so  legislated  as  to 
prescribe  that  employers  in  New  York  in- 
dustries shall  conduct  their  business,  use 
their  machines,  and  use  their  property  in 
such  ways  as  shall  conduce  to  the  safety 
of  the  employees  and  the  prevention  of  ac- 
cident and  disease.  Such  is  the  whole  pur- 
pose of  the  labor  law.  .  .  .  We  are  of 
opinion  that  it  is  competent  for  the  legis- 
lature to  take  a  further  step  and  provide  I 
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conditions  of  the  carrying  on  of  such  dan- 
gerous industries, — ^not  at  the  moment  con- 
ditions as  to  the  method  of  carrying  them 
on,  but  conditions  providing  that  any  man 
in  the  state  who  carries  on  such  dangerous 
trades  shall  be  liable  to  make  compensation 
to  the  employees  injured  either  by  the  fault 
of  the  employer  or  by  those  unavoidable 
risks  of  the  employment.  The  effect  of  such 
a  statute  would  be  to  reverse  the  common- 
law  doctrine  that  the  employee  assumes  the 
risk  of  his  employment." 

With  all  due  respect  to  the  members  of 
the  commission,  we  beg  to  observe  that  the 
statute  enacted  in  conformity  with  their 
recommendations  does  not  stop  at  reversing 
the  common  law.  It  attempts  to  reverse 
the  very  provisions  of  the  Constitution, 
which,  the  commissioners  admits  are  ob- 
viously beyond  the  reach  of  the  legislature. 
We  cannot  understand  by  what  power  the 
legislature  can  take  away  from  the  employ- 
er a  constitutional  guaranty  of  which  the 
employee  may  not  also  be  deprived.  If  it  is 
beyond  the  power  of  the  legislature  to  take 
from  the  representatives  of  deceased  employ- 
ees their  rights  of  action  under  the  Con- 
stitution, by  what  measure  of  power  or 
justice  may  the  legislature  assume  to  take 
from  the  employer  the  right  to  have  his 
liability  determined  in  an.  action  at  law? 
Conceding,  as  we  do,  that  it  is  within  the 
range  of  proper  legislative  action  to  give 
a  workman  two  remedies  for  a  wrong;  when 
he  had  but  one  before,  we  ask:  By  what 
stretch  of  the  police  power  is  the  legisla- 
ture authorized  to  give  a  remedy  for  no 
wrong?  If,  before  the  passage  of  this  law, 
the  employer  had  a  right  to  a  jury  trial 
upon  the  question  of  liability,  where  and 
how  did  he  lose  it?  Can  it  be  taken  from 
him  by  the  mere  assertion  that  this  statute 
only  reverses  the  common-law  doctrine  that 
the  employee  assumes  the  risk  of  his  em- 
ployment? It  would  be  quite  as  logical 
and  effective  to  argue  that  this  legislation 
only  reverses  the  laws  of  nature,  for  in 
everything  within  the  sphere  of  human  ac- 
tivity the  risks  which  are  inherent  and  un- 
avoidable must  fall  upon  those  who  are 
exposed  to  them.  We  must  admit  that 
what  the  legislature  may  prohibit  it  may 
absolutely  control.  Where  the  right  to 
exist,  as  in  case  of  corporations,  depends 
upon  the  will  of  the  legislature,  that  right 
may  be  granted  subject  to  prescribed  con- 
ditions. In  such  a  case  an  employer  may 
be  made  an  insurer  of  the  safety  of  his 
employees  as  a  condition  of  the  permission 
to  engage  in  business.  But  when  an  in- 
dustry or  calling  is  per  8e  lawful  and  open 
to  all,  and  therefore  beyond  the  prohibitive 
power  of  the  legislature,  the  right  of  go^ 
emmental  control  must  be  confined  to  siw^ 
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i^asonable  enactments  as  are  directly  de- 
signed to  conserve  health,  safety,  comfort, 
morals,  peace,  and  order.  Lochner  y.  New 
York,  108  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133. 
For  the  failure  of  an  employer  to  observe 
such  r^[nlations,  the  legislature  may  un- 
questionably enact  direct  penalties  or  cre- 
ate presumptions  of  fault  which,  if  not  re- 
butted by  proof,  may  be  regarded  as  suffi- 
cient evidence  of  liability  for  damages. 
That  must  be  the  extreme  limit  of  the  po- 
lice power,  for  just  beyond  is  the  Consti- 
tuticm,  which,  in  substance  and  effect,  for- 
bids that  a  citizen  shall  be  penalized  or 
subjected  to  liability  unless  he  has  vio- 
lated some  law  or  has  been  guilty  of  some 
fault 

The  limitations  of  the  police  power  are  il- 
lustrated in  a  great  variety  of  cases.  In 
Re  Jacobs,  98  N.  Y.  98,  99,  50  Am.  Rep. 
636,  it  was  held  that  an  act  was  void 
which  made  it  a  misdemeanor  to  manufac- 
ture cigars  or  prepare  tobacco  in  certain 
tenements.  In  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29,  this  court 
condemned  an  act  absolutely  prohibiting 
the  manufacture  or  sale  of  oleomargarin, 
upon  the  ground  that  it  interfered  with  a 
lawful  industry,  not  injurious  to  the  pub- 
lic, and  not  fraudulently  conducted,  al- 
though in  a  later  case  (People  v.  Arens- 
berg,  105  N.  Y.  123,  59  Am.  Rep.  483,  11 
N.  £.  277,  another  statute  relating  to  the 
same  subject  was  upheld  because  it  was 
directly  aimed  at  a  designed  and  intention- 
al imitation  of  dairy  butter.  In  People  v. 
Gillson,  109  N.  Y.  389,  404,  4  Am.  St.  Rep. 
465,  17  N.  E.  343,  it  was  held  that  a  stat- 
ute was  not  within  the  police  power  which 
prohibited  the  sale  or  disposal  of  any 
article  of  food  upon  any  representation  or 
inducement  that  anything  else  will  be  de- 
livered as  a  gift,  prize,  premium,  or  reward 
to  the  purchaser.  The  ground  of  the  deci- 
sion was  that  it  was  not  a  health  law ;  that 
it  was  not  designed  to  prevent  the  adultera- 
tion of  food;  and  that  it  was  not  in  the 
power  of  the  legislature  to  convert  an  in- 
n<x%nt  act  into  a  crime.  In  Colon  v.  Lisk, 
153  N.  Y^.  188,  60  Am.  St.  Rep.  609,  47 
X.  E.  302,  the  statute  under  consideration 
provided  for  the  summary  seizure  of  any 
(loat  or  ve^^scl,  used  by  one  person  in  inter- 
fering with  the  oysters  or  shellfish  of  an- 
other, and  for  its  forfeiture  and  sale.  It 
was  held  that  the  statute  sanctioned  an 
unauthorized  confiscation  of  private  prop- 
erty for  the  mere  protection  of  private 
rights,  and  was  not  within  the  police  power 
of  the  state.  In  People  v.  Hawkins,  157  N. 
y.  1,  42  L.R.A.  490,  68  Am.  St.  Rep.  736, 
51  N.  E.  257,  this  court  decided  that  a 
statute  was  void  which  made  it  a  misde- 
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meanor  to  sell  or  expose  for  sale  any  goods 
made  in  a  penal  institution  unless  they 
were  labeled  "convict  made."  In  People 
V.  Orange  County  Road  Constr.  Co.  175  N. 
Y.  84,  65  L.R.A.  33,  67  N.  E.  129,  it  was 
held  that  the  state  cannot  dictate  to  inde- 
pendent contractors  on  state  work  the 
hours  of  labor  which  they  shall  prescribe 
for  their  employees,  where  there  was  noth- 
ing in  the  character  of  the  work  or  in  the 
provisions  of  the  contract  to  justify  legis- 
lative interference.  In  Beardsley  v.  New 
York;  L.  E.  &  W.  R.  Co.  182  N.  Y.  230, 
56  N.  E.  488,  what  is  known  as  the  "mile- 
age book  act,"  which  required  railroad  com- 
panies to  issue  mileage  books,  and  provided 
a  penalty  for  refusal,  was  unconstitutional 
as  to  railroad  corporations  in  existence  at 
the  time  of  its  enactment,  because  it  was  an 
illegal  invasion  of  the  vested  property 
rights  of  such  corporations.  In  Schnaier 
V.  Navarre  Hotel  &,  Importation  Co.  182  N. 
Y.  88,  70  L.R.A.  722,  108  Am.  St.  Rep.  790, 
74  N.  E.  561,  the  court  pronounced  invalid 
a  statute  which  provided  that  it  should  be 
unlawful  for  a  copartnership  to  engage  in 
the  business  of  "employing"  or  master 
plumber  unless  each  and  every  member 
thereof  shall  have  registered,  after  exam- 
ination and  certification  by  an  examining 
board  of  plumbers.  In  People  v.  Marcus, 
185  N.  Y.  257,7  L.R.A.(N.S.)  282,  113  Am. 
St.  Rep.  902,  77  N.  E.  1073,  7  A.  &  E.  Ann. 
Cas.  118,  it  was  held  that  a  section  of  the 
Penal  Code  was  void  which  provided,  in 
substance,  that  no  person  shall  make  the 
employment  of  another,  or  the  continuance 
of  such  emplo3rment,  conditional  upon  the 
employee's  not  joining  or  becoming  a  mem* 
her  of  a  labor  organization.  In  People  v. 
Williams,  189  N.  Y.  131,  134,  12  L.R.A. 
(N.S.)  1130,  121  Am.  St.  Rep.  854,  81  N.  E. 
778,  12  A.  k  E.  Ann.  Cas.  798,  this  court 
condemned  that  part  of  the  labor  law 
which  prohibited  the  employment  of  an 
adult  female  in  a  factory  before  6  o'clock 
in  the  morning  or  after  9  o'clock  in  the 
evening,  and  held  that  it  was  not  a  proper 
exercise  of  the  police  power,  since  it  had 
no  reference  to  the  number  of  hours  of 
labor  or  to  the  healthfulness  of  the  employ- 
ment. 

We  have  yet  to  consider  certain  special 
cases  upon  which  the  exponents  of  this  new 
law  have  planted  their  faith  and  hope,  and 
these  rim  along  such  divergent  lines  as  to 
indicate,  more  clearly  than  anything  else, 
the  absence  of  any  sound  legal  theory  upon 
which  this  legislation  can  be  sustained. 
These  cases  are  cited  in  support  of  the  con- 
tention that  the  common  law  and  our  stat- 
utes furnish  many  illustrations  of  legal 
liability  without  fault;  but  we  shall  en- 
deavor by  analysis  to  show  how  inapplica- 
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ble  they  are  to  the  questions  now  before 
the  court.  The  case  of  Marvin  v.  Trout, 
199  U.  S.  212,  224,  60  L.  ed.  157,  26  Sup.  Ct. 
Rep.  31,  34,  arose  under  an  Ohio  statute 
which  subjected  premises  used  for  gam- 
bling to  a  lien  for  money  lost  in  gambling. 
The  statute  forbade  gambling,  and  the 
court  very  properly  argued  that  "the  power 
of  the  state  to  enact  laws  to  suppress 
gambling  cannot  be  doubted,  and,  as  a 
means  to  that  end,  we  have  no  doubt  of  its 
power  to  provide  that  the  owner  of  the 
building  in  which  gambling  is  conducted 
who  knowingly  looks  on  and  permits  such 
gambling,  can  be  made  liable  in  his  prop- 
erty which  is  thus  used,  to  pay  a  judgment 
against  those  who  won  the  money,  as  is  pro- 
vided in  th«  statute.  .  .  .  The  liability 
of  the  owner  of  the  building  to  make  good 
the  loss  sustained  under  the  circumstances 
set  forth  in  the  statute  was  clearly  part  of 
the  means  resorted  to  by  the  legislature  for 
the  purpose  of  suppressing  the  evil  in  the 
interest  of  the  public  morals  and  welfare." 
A  more  cogent  illustration  of  the  undoubted 
application  of  the  police  power  cannot  be 
found.  In  the  interest  of  good  morals  it  is 
not  merely  the  right,  but  the  duty  of  the 
state  to  suppress  gambling,  and  the  case, 
so  far  from  being  an  authority  for  the  idea 
of  liability  without  fault,  proceeds  directly 
upon  the  theory  that  the  owner  was  at  fault 
in  permitting  his  premises  to  be  used  for 
an  illegal  purpose.  Then  there  is  the  case 
of  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30 
Am.  Rep.  323,  in  which  this  court  upheld 
the  so-called  "civil  damage  act,"  which  gave 
to  every  husband,  wife,  parent,  guardian, 
employer,  or  other  person  who  should  be  in- 
jured in  person  or  property  or  means  of 
support  by  any  intoxication  of  any  person,  a 
right  of  action  against  any  person  who,  by 
selling  or  giving  away  intoxicating  liquors, 
caused  the  intoxication,  in  whole  or  in 
part,  and  subjecting  to  the  same  liability 
any  person  or  persons  owning  or  renting 
or  permitting  the  occupation  of  any  build- 
ing or  premises  with  knowledge  that  intox- 
icating liquors  were  to  be  sold  thereon.  In 
that  case,  as  in  the  case  of  Marvin  v.  Trout, 
supra,  the  controlling  principle  was  that 
the  state  had  the  right  to  prohibit,  and 
therefore  the  absolute  right  to  control.  As 
Judge  Andrews  pertinently  observed :  "The 
right  of  the  state  to  regulate  the  traffic  in 
intoxicating  liquors,  within  its  limits,  has 
been  exercised  from  the  foundation  of  the 
government,  and  is  not  open  to  question. 
The  state  may  prescribe  the  persons  by 
whom  and  the  conditions  under  which  the 
traffic  may  be  carried  on.  It  may  impose 
upon  those  who  act  under  its  license  such 
liabilities  and  penalties  as,  in  its  judg- 
ment, are  proper  to  secure  society  against 
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^the  dangers  of  the  traffic,  and  individuals 
iigainst  injuries  committed  by  intoxicated 
persons  under  the  influence  of  or  resulting 
from  their  intoxication."  Page  617  of  74 
N,  Y.  The  defendant  in  that  case,  it  is 
true,  was  not  the  licensee,  but  he  had  rent- 
ed his  premises  for  the  traffic  in  intoxicat- 
ing liquors,  knowing  that  they  were  to  be 
so  used.  Upon  that  feature  Of  the  case 
Judge  Andrews  said:  "The  liability  im- 
posed upon  the  landlord  for  the  acts  of  the 
tenant  is  not  a  new  principle  in  legislation. 
His  liability  only  arises  when  he  has  con- 
sented that  the  premises  may  be  used  as  a 
place  for  the  sale  of  liquors.  He  selects 
the  tenant,  and  he  may,  without  violating 
any  constitutional  provision,  be  made  re- 
sponsible for  the  tenant's  acts  connected 
with  tlie  use  of  the  leased  property."  Page 
525  of  74  N.  Y.  That  is  very  far  from  be- 
ing a  case  of  liability  without  fault.  The 
enactment  of  the  "civil  damage  act"  was 
clearly  within  the  police  power,  and  the  lia- 
bility imposed  did  not  deprive  either  the 
tenant  or  the  landlord  of  "due  process  of 
law,"  for  each  had  the  right  to  his  day  in 
court,  and  an  opportunity  to  disprove  the 
facts  upon  which  the  statutory  right  of  ac- 
tion depended.  Let  us  suppose,  however, 
that  the  statute  had  gone  so  far  as  to  pro- 
vide that  the  mere  fact  of  selling  liquor  by 
the  tenant,  or  the  mere  fact  of  renting  the 
premises  for  that  purpose  by  tho  landlord, 
should  be  deemed  conclusive  proof  of  the 
intoxication  of  the  person  to  whom  the  li- 
quor was  sold,  and  of  the  fact  that  the  per- 
son bringing  the  suit  had  suffered  injury 
thereby,  so  that  the  person  sued  could  not 
be  heard  to  deny  or  disprove  his  respon- 
sibility for  the  intoxication  or  the  injuries 
resulting  therefrom.  Would  that  be  "due 
process  of  law?"  Suppose  that  the  Ohio 
statute,  which  was  also  clearly  within  the 
general  scope  of  the  police  power,  had 
imposed  upon  the  landlord  a  liability  for 
money  lost  in  gambling  on  his  premises 
without  his  knowledge  of  the  purpose  for 
which  the  building  was  used,  and  had  de- 
clared that  evidence  of  the  mere  loss  of 
the  money  should  be  sufficient  to  sustain  a 
judgment  against  him.  That  would  clearly 
be  a  case  of  liability  without  fault;  but 
what  court,  controlled  by  constitutional 
limitations,  would  render  such  a  judgment? 
We  are  referred  to  the  case  of  Chicago,  R. 
I.  &  P.  R.  Co.  v.  Zernecke,  183  U.  S.  582, 
46  L.  ed.  339,  ^2  Sup.  Ct.  Rep.  229,  as  an 
illustration  of  Mobility  without  fault.  We 
think  that  case  has  710  analogy  to  the  case 
at  bar.  There  a  statute  of  Nebraska  im- 
posed upon  railroad  corporations  a  liabil- 
ity for  all  injuries  to  passengers  except 
when  occasioned  by  the  criminal  negligence 
of  the  person  injured,  or  when  the  injury 
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was  mstained  in  the  violation  of  some  ex- 
press rule  or  regulation  of  the  corporation, 
i'he  point  decided  in  that  case  was  that 
this  rule  of  liability  was  a  part  of  the 
very  statute  under  which  the  corporation 
took  its  charter.  The  defendant  in  the 
case  at  bar  is  a  railroad  corporation,  and 
as  such  may  be  subject  to  state  regulations 
which  would  not  apply  to  other  corpora- 
tions or  to  individuals;  but  we  are  not  now 
concerned  with  that  question,  since  the 
statute  before  us  has  reference  to  employ- 
ers in  their  relations  with  their  employees, 
and  not  to  railroads  in  their  service  to  the 
public. 

In  support  of  this  new  statute  we  are  also 
asked  to  consider  the  supposed  analogies 
of  the  law  of  deodands,  the  common- law 
liability  of  the  husband  for  the  torts  of  his 
wife,  the  liability  of  the  master  for  the  acts 
of  his  servant,  and  the  liability  of  a  ship 
for  the  care  and  maintenance  of  sick  or 
disabled  seamen.  From  the  historical  point 
of  view,  these  subjects  might  be  very  enter- 
tainingly elaborated,  but  for  the  practical 
purposes  of  this  discussion  they  may  be 
very  briefly  disposed  of.  If  the  law  of 
deodands  was  ever  imported  into  this  coun- 
try, it  has  never,  to  our  knowledge,  found 
expression  in  a  single  statute  or  judicial 
decision.  It  was  one  of  those  primitive 
conceptions  of  justice  under  which  a  chat- 
tel which  caused  the  death  of  a  human 
being  was  forfeited  to  the  King.  We  are 
unable  to  see  what  bearing  it  can  have 
upon  the  question  whether,  under  our  Con- 
.^titutions,  it  is  due  process  of  law  to  render 
a  man  liable  for  damages  when  he  has  been 
guilty  of  no  fault.  Quite  as  far-fetched 
seems  the  argument  based  upon  the  com> 
mon-Iaw  liability  of  the  husband  for  the 
torts  of  his  wife.  Under  the  common-law 
unity  of  husband  and  wife,  the  latter  was 
presumed  to  act  under  the  compulsion  of 
the  former;  and  the  wife  could  never  be 
sued  alone.  As  the  marriage  vested  the 
husband  with  the  personal  property  of  the 
wife,  it  was  simply  logical  that  he  should 
pay  her  obligations.  So,  with  the  liabil- 
itv  of  the  master  for  the  acts  of  his  serv- 
anty  the  whole  theory  is  expressed  in  the 
maxim.  Qui  facit  per  alium  facit  per  «e.  He 
who  acts  through  another  acts  himself. 
How  do  these  illustrations  support  the  prin- 
ciple of  liability  without  fault?  Could  a 
husband  or  master  be  held  liable  under  the 
common  law  when  the  wife  or  servant  had 
been  guilty  of  no  wrong?  Would  the  com- 
mon law  have  denied  to  the  husband  or 
master  the  right  to  prove  that  no  tort  had 
been  committed  by  the  wife  or  servant? 

The  admiralty  cases  of  The  Osceola,  189 
U.  8.  158,  47  L.  ed.  760,  23  Sup.  Ct.  Kep. 
483;  The  City  of  Alexandria  (D.  C.)  17 
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Fed.  390,  and  the  case  of  Scarff  v.  Metcalf, 
107  N.  Y.  211,  1  Am.  St.  Rep.  807,  13  N.  E. 
796,  seem  to  us  equally  inapplicable  as 
authorities  for  the  proposition  that  the  law 
recognizes  liability  without  fault.  It  is 
common  knowledge  that  the  contracts  and 
services  of  seamen  are  exceptional  in  char- 
acter. A  seaman  engages  for  the  voyage. 
He  is  subject  to  physical  discipline,  and 
exposed  to  hardships  and  dangers  peculiar 
to  the  sea.  He  is,  in  effect,  a  coadventurer 
with  the  master,  and  shares  in  the  risks  of 
shipwreck  and  capture,  often  losing  his 
wages  by  casualties  which  do  not  affect 
workmen  on  land.  For  these  and  many 
other  obvious  reasons  the  maritime  law  has 
wisely  and  benevolently  built  up  peculiar 
rights  and  privileges  for  the  protection  of 
the  seamen  which  are  not  cognizable  in  the 
common  law.  When  he  is  sick  or  injured 
he  is  entitled  to  be  cared  for  at  the  expense 
of  the  ship;  and  for  the  failure  of  the 
master  to  perform  his  duty  in  this  regard, 
the  ship  or  the  owner  is  liable.  That  is  a 
right  given  to  the  seaman,  and  a  duty  en- 
joined upon  the  master,  by  the  plainest  dic- 
tates of  justice,  which  arise  out  of  the 
necessities  of  the  case;  and  because  of  the 
reason  of  the  rule,  the  right  and  duty 
cease  when  the  contract  has  terminated  and 
the  seaman  has  been  returned  to  the  port 
of  shipment  or  discharge,  or  has  been  fur- 
nished with  means  to  do  so.  But,  beyond 
this  duty  on  the  part  of  the  master  or  own- 
er,  there  seems  to  be  no  liability  whatever 
for  injuries  sustained  by  the  seaman  iu 
the  course  of  his  work.  We  think  it  may 
confidently  be  asserted  that  within  the 
whole  range  of  the  maritime  law  there 
will  be  found  no  rule  which  renders  master, 
owner,  or  ship  liable  in  damages  for  an  in- 
jury sustained  by  the  seaman  without  fault 
on  the  part  of  anyone,  or  without  any 
fault  except  his  own.  The  case  of  Scarff  v. 
Metcalf,  107  N.  Y.  211,  1  Am.  St.  Rep.  807, 
13  N.  £.  796,  was  not  disposed  of  upon  any 
such  theory,  but  was  based  upon  the  neg- 
lect of  the  master  to  perform  the  duty  of 
caring  for  the  injured  seaman,  imposed  by 
the  maritime  law.  The  legal  status  of  sea- 
men is  clearly  illustrated  in  the  case  of 
Robertson  v.  Baldwin,  165  U.  S.  276,  41 
L.  ed.  715,  17  Sup.  Ct.  Rep.  326,  where  it 
was  held  that  compulsory  personal  service 
of  a  seaman  in  performance  of  his  contract 
was  not  a  violation  of  the  13th  Amendment 
to  the  Federal  Constitution,  forbidding 
slavery  or  involuntary  servitude.  In  that 
case  the  learned  justice  who  wrote  for  the 
court  suggested  that  enforced  service  luider 
a  seaman's  contract  was  not  involuntary 
within  the  Constitution,  although  the  con- 
tract would  not  be  enforced  by  the  courts. 
But  in  the  later  case  of  Clyatt  v.  United 
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States,  197  U.  S.  207,  49  L.  ed.  726,  25  Sup. 
Ct.  R«p.  429,  it  was  held  that  peonage  or 
enforced  service,  whether  under  a  voluntary 
contract  of  service  or  not,  was  involuntary 
servitude,  and  forbidden  by  the  Constitu- 
tion in  all  cases  save  those  arising  out  of 
the  exceptional  relations  of  the  seaman  to 
his  ship,  the  child  to  its  parents,  and  the 
apprentice  to  his  master.  In  the  review  in 
Robertson  v.  Baldwin,  supra,  of  the  various 
decisions  in  admiralty,  it  is  made  quite 
clear  that  the  courts  have  always  regarded 
seamen  as  irresponsible  to.  a  degree  which 
makes  them  incapable  of  fully  protecting 
their  own  rights.  With  the  power  given 
to  the  employer  of  seamen  to  compel  spe- 
cific performance  of  their  contracts,  there 
are  imposed  certain  obligations  unknown 
to  any  other  relation.  It  is  a  relation 
which  rests  on  affirmative  law,  and  not  on 
natural  right.  We  can  find  no  analogy  be- 
tween a  case  arising  out  of  such  a  relation 
and  one  in  which  an  adult  of  sound  mind 
and  capable  of  freely  contracting  for  him- 
self voluntarily  enters  upon  employment 
from  which  he  is  at  liberty  to  withdraw 
whenever  he  will. 

Great  reliance  is  placed  upon  the  case 
of  St.  Louis  &  S.  F.  K.  Co.  v.  Mathews,  165 
U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep.  243, 
in  support  of  the  contention  that  there 
may  be  liability  where  there  is  no  delin- 
quency. That  was  an  action  brought  by  an 
owner  of  land  adjoining  the  defendant's 
railroad,  to  recover  damages  for  the  de- 
struction of  his  dwelling  house  and  other 
buildings,  caused  by  fire  which  spread  from 
sparks  emitted  by  the  defendant's  locomo- 
tives. The  action  was  brought  under  a 
statute  of  the  state  of  Missouri  which 
provided  that  "each  railroad  corporation 
owning  or  operating  a  railroad  in  this 
state  shall  be  responsible  in  damages  to 
every  person  and  corporation  whose  prop- 
erty  may  be  injured  or  destroyed  by  fire 
communicated  directly  or  indirectly  by  lo- 
comotive engines  in  use  upon  the  railroad 
owned  or  operated  by  such  railroad  cor- 
poration; and  each  such  railroad  cor- 
poration shall  have  an  insurable  interest 
in  the  property  upon  the  route  of.  the  rail- 
road owned  or  operated  by  it,  and  may 
procure  insurance  thereon  in  its  own  behalf, 
for  its  protection  against  such  damages." 
The  statute  was  upheld  as  being  within  the 
legislative  power  of  the  state.  That  deci- 
sion is  amply  supported  by  a  number  of 
reasons  which  have  no  application  to  the 
controversy  at  bar.  To  begin  with,  the  Con- 
stitution of  Missouri  contained  a  clause, 
which  was  in  force  when  the  railroad  com- 
pany obtained  its  charter,  providing  that 
"the  exercise  of  the  police  power  of  the 
stat^  » shall  never  be  abridged,  or  so  con- 
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strued  as  to  permit  corporations  to  con- 
duct their  business  in  such  manner  as  to 
infringe  the  equal  rights  of  individuals,  or 
the  general  well-being  of  the  state."  Mis- 
souri Const,  art.  12,  §  5.  Another  ample 
reason  is  found  in  the  fact  that  railroads 
alone  "have  the  privilege  of  taking  a  nar- 
row strip  of  land  from  each  owner,  without 
his  consent,  along  the  route  selected  for 
the  track,  and  of  traversing  the  same  at  all 
hours  of  the  day  and  night,  and  at  all  sea- 
sons, whether  wet  or  dry,  with  locomotive 
engines  that  scatter  fire  along  the  margin 
of  the  land  not  taken,  thereby  subjecting 
all  combustible  property  to  extraordinary 
hazard  of  loss."  Grissell  v.  Housatonic  R. 
Co.  54  Conn.  447,  1  Am.  St.  Rep.  138,  9 
Atl.  137.  Then,  again,  "the  right  to  use 
the  agencies  of  fire  and  steam  iQ  the  move- 
ment of  railway  trains  ...  is  derived 
from  the  legislation  of  the  state;  and  it 
certain Iv  cannot  be  denied  that  it  is  for 
the  «tate  to  determine  what  safeguards 
must  be  used  to  prevent  the  escape  of  fire, 
and  to  define  the  extent  of  the  liability  for 
fires  resulting  from  the  operation  of  trains 
by  means  of  steam  locomotives.  This  is 
a  matter  within  state  control."  Hartford 
F.  Ins.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(C.  C.)  62  Fed.  904.  A  legislature  may,  if 
it  chooses,  make  it  a  condition  of  the  right 
to  run  carriages  propelled  by  the  agency  of 
fire  that  the  corporation  employing  them 
shall  be  responsible  for  all  injuries  which 
fire  may  cause.  Ingersoll  v.  Stockbridge  & 
P.  R.  Co.  8  Allen,  438;  Grank  Trunk  R.  Co. 
V.  Richardson,  91  U.  S.  454,  23  L.  ed.  356. 
And,  finally,  these  statutes  are  designed  to 
protect  the  rights  of  those  who  have  no 
contractual  relations  to  the  corporations 
which  inflict  the  injury.  In  such  a  case, 
when  both  parties  are  equally  faultless,  the 
legislature  may  properly  consider  it  to  be 
just  that  the  duty  of  insuring  private 
property  against  loss  or  injury  caused  by 
the  use  of  the  dangerous  instruments 
should  rest  upon  the  railroad  company, 
which  employs  the  instruments,  and  cre- 
ates the  peril  for  its  own  profit,  rather 
than  upon  the  owner  of  the  property,  who 
has  no  control  over  or  interest  in  these 
instruments.  Quite  aside  from  the  con- 
siderations which  support  such  a  statutory 
liability  against  railroad  corporations,  it 
may  be  added  that  it  is  in  no  sense  an 
extension  of  the  rule  of  the  common  law 
to  modern  conditions,  but  in  reality  a  re- 
turn to  the  original  common-law  doctrine 
under  which  every  person  who  permitted 
fire  started  by  him  to  escape  beyond  his 
house  or  close  was  liable  to  everyone  who 
suffered  loss  or  injury  thereby,  'ihe  sever- 
ity of  that  early  English  rule  was  moder- 
ated  by   numerous  statutes,   among  which 
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-are  6  Anna  and  14  Geo.  III.  As  to  these 
two  Uat-mentioned  statutes,  it  has  been 
held  that  they  became  by  adoption  a  part 
of  the  common  law  of  this  state  (1  ThcHnp. 
Xeg.  pp.  148  et  seq.,  notes  under  "Liability 
for  Damages  by  Fire,"  and  Webb  t.  Rome, 
W.  &  O.  R.  Co.  40  N.  Y.  420,  426,  10  Am. 
Rep.  380),  under  which  neither  individuals 
nor  corporations  are  liable  for  escaping  fire 
unless  there  is  negligence  (Clark  v.  Foot, 
8  Johns.  421;  Bennett  t.  Scutt,  18  Barb. 
347,  340;  Stuart  v.  Hawley,  22  Barb.  610, 
621 ;  RadclifT  T.  Brooklyn,  4  N.  Y.  105,  200, 
53  Am.  Dec.  357;  Calkins  t.  Barger,  44 
Barb.  424;  Sheldon  r.  Hudson  River  R.  Co. 
14  N.  Y.  210,  67  Am.  Dee.  155;  Steinweg 
T.  Erie  R.  Co.  43  N.  Y.  123,  127,  3  Am. 
Rep.  673).  The  cited  cases  arising  out  of 
injuries  inflicted  by  animals  of  known  dan- 
gerous or  vicious  propensities,  and  the  lia- 
ability  which  has  often  been  imposed  for 
the  maintenance  of  private  nuisances,  we 
shall  not  discuss,  for  we  think  they  are 
governed  by  well-settled  principles  which 
clearly  have  no  application  to  the  questions 
now  before  us. 

In  the  addenda  to  the  instructive  brief  of 
the  counsel  for  the  commission,  our  atten- 
tion is  called  to  three  decisions  of  the 
Federal  Supreme  Court  which  have  been 
but  recently  decided,  and  are  not  yet  offi- 
cially reported.  Noble  State  Bank  v.  Has- 
kell, 210  U.  S.  104,  55  L.  ed.  112,  116,  32 
L..RJL(N.S.)  1062,  31  Sup.  Ct.  Rep.  186; 
Assaria  State  Bank  v.  Dolley,  210  U. 
S.  121,  55  L.  ed.  123,  31  Sup.  a.  Rep. 
189;  and  Engel  v.  CMalley,  210  U.  S.  128, 
i>5  L.  ed.  128,  31  Sup.  Ct  Rep.  100. 
These  cases,  it  is  contended,  strongly  sup- 
port the  validity  of  the  legislation  which 
we  are  condemning,  because,  as  counsel  as- 
serts, they  go  directly  to  the  ultimate  ques- 
tion: ''Is  the  act  an  unreasonable  regula- 
tion of  the  status  of  emplo3rment?"  We 
have  tried  to  make  it  clear  that  in  our 
judgment  this  statute  is  not  a  law  of  regu* 
lation.  It  contains  not  a  single  provision 
which  can  be  said  to  make  for  the  safety, 
health,  or  morals  of  the  employees  therein 
specified,  nor  to  impose  upon  the  enumer 
ated  employers  any  duty  or  obligation  de- 
signed to  have  that  effect.  It  does  not  af- 
fect the  status  of  employment  at  all,  but 
writes  into  the  contract  between  the  em- 
ployer and  employee,  without  the  consent 
of  the  former,  a  liability  on  his  part  which 
never  existed  before,  and  to  which  he  is  per- 
mitted to  interpose  practically  no  defense, 
for  be  can  only  escape  liability  when  the 
employee  is  injured  through  his  own  wilful 
misconduct.  That  is  a  defense  which  needs 
no  legislative  sanction,  since  it  would  be 
ab^rent  to  the  most  primitive  notidns  of 
jnnice  to  permit  one  to  impose  liabilli^y 
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for  his  wilfully  self-inflicted  injuries  upon 
another  who  is  wholly  free  from  responsi- 
bility for  them.  The  case  of  Engel  v. 
O'Malley,  supra,  is  so  clearly  distinguish- 
able from  the  case  at  bar  that  we 
need  only  state  the  facts  to  mark  the 
contrast.  The  Kngel  Case  arose  under  a 
New  York  statute  which  provides  that  in- 
dividuals and  firms  shall  not  engage  in  the 
business  of  receiving  deposits  for  safe- 
keeping or  for  transmission,  or  for  any 
other  purpose,  or  in  tlie  business  of  bank- 
ing, without  first  obtaining  from  the  state 
comptroller  a  license.  The  same  statute 
further  provides  that  applicants  for  such  a 
license  must  pay  a  prescribed  fee,  give 
bonds^  and  submit  to  other  restrictions. 
We  have  already  passed  upon  the  consti- 
tutionality of  certain  parts  of  that  stat- 
ute (Laws  1007,  chap.  '185)  in  Musco  v. 
United  Surety  Co.  106  N.  Y.  450,  465,  134 
Am.  St.  Rep.  951,  00  N.  E.  171,  173,  which 
was  an  action  upon  a  bond  given  under  it, 
and  have  held  that  "the  regulation  of  the 
business  of  receiving  deposits  is  plainly 
within  the  power  possessed  by  the  state 
to  regulate  the  conduct  of  various  pursuits 
when  necessary  for  the  protection  of  the 
public."  The  portion  of  the  statute  under 
consideration  in  the  last-cited  case  was 
plainly  directed  against  an  obvious  evil 
which  vitally  affected  the  public  welfare. 
The  city  of  New  York  is  the  gateway 
through  which  this  country  admits  each 
year  thousands  of  poor  and  i^orant  immi« 
grants  who  deal  with  individuals  and  firms 
engaged  in  the  business  of  exchanging  do- 
mestic for  foreign  money,  receiving  depos- 
its, and  transmitting  remittances  to  for- 
eign ports.  It  is  a  business  which  may, 
and  probably  does,  attract  some  irrespon- 
sible and  mercenary  adventurers  A  law 
designed  to  regulate  and  safeguard  such  a 
business  in  a  way  which  affects  no  consti- 
tutional property  rights  is  plainly  within 
the  police  power  of  the  state.  That  is  all 
that  was  involved  in  the  Musco  Case,  and 
that  is  the  extent  to  which  this  court  has 
passed  upon  the  constitutionality  of  the 
New  York  statute  (Laws  1007,  chap.  185). 
It  need  hardly  be  argued  that  a  law 
passed  under  the  guise  of  such  a  purpose, 
but  having  in  fact  no  relation  to  it,  and 
accomplishing  nothing  to  make  the  business 
of  receiving  deposits  more  safe,  would  be  as 
far  beyond  the  sphere  of  the  police  power 
as  an  amendment  to  the  banking  law,  re- 
quiring banks  and  bankers  to  protect  their 
customers,  to  whom  they  pay  moneys, 
against  thefts  or  other  physical  losses 
thereof;  or  an  amendment  to  the  labor 
law  which  would  compel  the  industrial  em- 
ployers to  give  each  employee  a  vacation 
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on  full  pay  during  two  months  of  every 
year. 

As  to  the  cases  of  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104,  55  L.  ed.  112,  116, 
32  L.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  and  Assaria  State  Bank  v.  Dolley,  210 
U.  S.  121,  55  L.  ed.  123,  31  Sup.  a. 
Rep.  189,  we  have  only  to  say  that 
if  they  go  so  far  as  to  hold  that 
any  law,  whatever  its  effect,  may  be  upheld 
because  by  the  "prevailing  morality"  or  the 
'^strong  and  preponderant  opinion"  it  is 
deemed  "to  be  greatly  and  immediately 
necessary  to  the  public  welfare,"  we  cannot 
recognize  them  as  controlling  of  our  con- 
struction of  our  own  Constitution.  That 
the  business  of  banking  in  the  several 
states  may  be  regulated  by  legislative  en- 
actment is  too  obvious  for  discussion.  That 
the  extent  to  which  such  state  regulation 
may  be  carried  must  depend  upon  the  dif- 
ference in  constitutional  provisions  is  also 
plain.  How  far  these  late  decisions  of  the 
Federal  Supreme  Court  are  to  be  regarded 
as  committing  that  tribunal  to  the  doc- 
trine that  any  citizen  may  be  deprived  of 
his  private  property  for  the  public  wel- 
fare, we  are  not  prepared  to  decide.  All 
that  it  is  necessary  to  affirm  in  the  case 
before  us  is  that^  in  our  view  of  the  Con- 
stitution of  our  state,  the  liability  sought 
to  be  imposed  upon  the  employers  enum- 
erated in  the  statute  before  us  is  a  taking 
of  property  without  due  process  of  law,  and 
the  statute  is  therefore  void. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  and  judgment  directed 
for  the  defendant,  with  costs  in  all  courts. 

Cullen,  Ch.  J.,  and  Gray,  Haight,  Wil- 
lard  Bartlett,  Chase,  and  Collin,  JJ., 
concur. 

Cnllen,  Ch.  J.,  concurring: 

I  concur  in  the  opinion  of  Judge  Werner 
for  reversal  of  the  judgment  appealed  from. 
I  concede  that  the  legislature  may  abolish 
the  rule  of  fellow  servant  as  a  defense  to 
an  action  by  employee  against  the  em- 
ployer. Indeed,  we  have  decided  that  in 
upholding  the  so-called  "Barnes  act."  Schra- 
din  V.  New  York  C.  &  H.  R.  R.  Co.  194  N. 
Y.  634,  87  N.  E.  1126.  I  concede  that  the 
legislature  may  also  abolish  as  a  defense 
the  rule  of  assumption  of  risk  and  that  of 
contributory  negligence  unless  the  accident 
proceeds  from  the  wilful  act  of  the  em- 
ployee. I  concede  that  in  a  work,  occu- 
pation, or  business  of  such  a  nature  that 
the  legislature  might  prohibit  its  pursuit 
or  exercise  altogether,  tho  legislature  may 
prescribe  terms  under  which  it  may  be  car- 
ried on.  Plainly,  this  litigation  does  not 
present  such  a  case.  The  legislature  could 
34  L.R.A.(N.S.) 


not  revoke  the  franchise  it  had  previously 
given  to  the  defendant  to  operate  a  rail- 
road. People  V.  O'Brien,  111  N.  Y.  1,  2 
L.R.A.  265,  7  Am.  St.  Rep.  684,  18  N.  K. 
692.  I  am  not  prepared  to  deny  that  where 
the  effects  of  the  work,  even  though  prose- 
cuted carefully,  go  beyond  a  person's  own 
property,  and  injure  third  persons  in  no 
way  connected  therewith,  the  person  for 
whose  account  the  work  is  done  may  be 
held  liable  for  injuries  occasioned  thereby. 
I  also  concede  the  most  plenary  power  in 
the  legislature  to  prescribe  all  reasonable 
rules  for  the  conduct  of  the  work  which 
may  conduce  to  the  safety  and  health  of 
persons  employed  therein.  But  I  do  deny 
that  a  person  employed  in  a  lawful  voca- 
tion, the  effects  of  which  are  confined  to  his 
own  premises,  can  be  made  to  indemnify 
another  for  injury  received  in  the  work  un- 
less he  has  been  in  some  respect  at  fault. 
I  am  not  impressed  with  the  argument  that 
"the  common  law  imposed  upon  the  em- 
ployee entire  responsibility  for  injuries 
arising  out  of  the  necessary  risks  or  dan- 
gers of  the  employment.  The  statute  be- 
fore us  merely  shifts  such  liability  upon 
the  employer."  It  is  the  physical  law  of 
nature,  not  of  government^  that  imposes 
upon  one  meeting  with  an  injury,  the  suf- 
fering occasioned  thereby.  Human  law  can- 
not change  that.  All  it  can  do  is  to  re- 
quire pecuniary  indemnity  to  the  party  in- 
jured; and  I  know  of  no  principle  on  which 
one  can  be  compelled  to  indemnify  another 
for  loss  unless  it  is  based  upon  contractual 
obligation  or  fault.  It  might  as  well  be 
argued  in  support  of  a  law  requiring  a  man 
to  pay  his  neighbor's  debts  that  the  com- 
mon law  requires  each  man  to  pay  his  own 
debts,  and  the  statute  in  question  waa  a 
mere  modification  of  the  common  law  so 
as  to  require  each  to  pay  his  neighbor's 
debts.  It  is  urged  that  the  legislation  be- 
fore us  can  be  upheld  on  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  111,  55  L.  ed.  112,  116,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  188. 
In  support  of  the  claim  there  is  cited 
from  Uie  opinion  the  following:  "It 
may  be  said  in  a  general  way  that 
the  police  power  extends  to  all  the 
great  public  needs.  Camfield  ▼.  United 
States,  167  U.  S.  618,  42  L.  ed.  260,  17 
Sup.  Ct.  Rep.  864.  It  may  be  put  forth 
in  aid  of  what  is  sanctioned  by  usage,  or 
held  by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be  greatly 
and  immediately  necessary  to  the  public 
welfare."  It  is  possible  that  the  doctrine 
of  these  two  sentences  would  justify  the 
statute  before  us  and  possibly  any  legis- 
lation,  if   only    supported  by  a  suffleient 


1911. 


IVES  V.  SOUTH  BUFFALO  R.  CO. 


185 


popular  demand;  but  it  is  both  unfair 
and  unsafe  to  excerpt  fragmentary  sen- 
tences from  the  opinion  of  a  court,  and 
interpret  them  apart  from  the  context  of 
the  whole  opinion.  However  that  may  be, 
the  decision  in  the  Noble  Bank  Case  is 
not  controlling  upon  this  court  in  the  con- 
struction of  the  Constitution  of  our  own 
state,  and  I  am  not  disposed  to  accept  it; 
at  least,  until  it  has  received  the  approval 
of  a  majority  of  the  court.  I  concur  with- 
Judge  Werner  that  the  act,  as  applicable 
to  the  case  before  us,  cannot  be  considered 
as  an  exercise  of  the  power  of  the  state 
to  regulate  corporations.  The  act  is 
genera],  not  confined  to  corporations,  and, 
even  if  it  were,  I  think  its  effect  would  be 
a  deprivation  of  property  not  authorized 
by  the  reserved  power  to  regulate. 

As  to  corporations  hereafter  formed,  the 
question  is  very  different.  The  franchise 
to  be  a  corporation  is  not  one  inherent  in 
the  citizen,  but  proceeds  solely  from  the 
bounty  of  the  legislature;  and  for  that 
reason  the  legislature  may  dictate  the 
terma  on  which  it  will  be  granted,  and  re- 
quire the  acceptance  of  the  provisions  of 
this  act  as  a  condition  of  incorporation. 
Purdy  T.  Erie  R.  Co.  162  N.  Y.  42,  48 
L.R.A.  669,  56  N.  E.  508;  Minor  ▼.  Erie 
R.  Co.  171  N.  Y.  666,  64  N.  E.  464;  People 
ex  rel.  Schur*  v.  Cook,  110  N.  Y.  443,  38 
N.  E.  113,  8.  c.  148  U.  S.  397,  37  L.  ed. 
498,  13  Sup.  Ct.  Rep.  645;  Chicago,  R.  1. 
&  P.  R.  Co.  v.  Zernecke,  183  U.  S.  682, 
46  L.  ed.  339,  22  Sup.  Ct.  Rep.  229.  Even 
in  the  case  of  existing  corporations,  the 
corporate  existence  of  all  those  creat4;d 
since  the  Constitution  of  1846  may  be 
revoked  by  the  legislature,  though  the  prop- 
erty rights  of  such  corporations  and  their 
special  franchises  other  than  the  one  to 
be  a  corporation  cannot  be  impaired.  Const. 
art  8,  §  1;  Lord  v.  Equitable  Life  Assur. 
Soc.  194  N.  Y.  212,  22  L.R.A.(N.S.)  420, 
87  N.  E.  443.  The  property  and  f ranch' se 
would  have  to  be  managed  by  the  owners 
as  partners  or  tenants  in  common,  and  the 
legislature  might  require  as  a  condition  of 
the  continued  right  to  be  a  corporation 
that,  before  the  expiration  of  a  reasonable 
period,  the  provisions  of  the  statute  should 
be  accepted  also  by  them.  They  are  in  the 
condition  of  a  tenant  at  will  who,  when  the 
landlord  raises  the  rent,  must  either  com- 
ply with  his  terms  or,  after  the  expiration 
of  a  reasonable  time  prescribed  by  a  notice 
to  quit,  surrender  his  rights  under  the 
lease.  But  individual  citizens,  following 
the  ordinary  vocations  of  life,  asking  no 
favors  of  the  government,  whether  a  cor- 
porate or  other  franchise,  but  only  the  pro- 
tection of  life  and  property,  which  every 
government  owes  to  ita  citizens,  and  guilty 
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of  no  fault,  cannot  be  compelled  to  contrib- 
ute to  the  indemnity  of  other  citizens  who, 
by  misfortune  or  the  fault  of  themselves 
or  others,  have  suffered  injuries,  except  by 
the  exercise  of  the  power  of  taxation  im- 
posed on  all,  at  least,  all  of  the  same  class, 
for  the  maintenance  of  public  charity.  Of 
course,  I  am  not  now  referring  to  obliga- 
tions springing  from  domestic  relations. 

Wlllard  Bartlett,  J.,  concurs. 


TEXAS   SUPREME   COURT. 

JOHN  C.  B.  TABER,  Plff.  in  Err., 

▼. 
WESTERN  UNION  TELEGRAPH  COMPA- 

NY. 

(—  Tex.  — ,  137  S.  W.  106.) 

Telegraph  —  stlpnlation  as  to  notice  of 
claim  —  Talldity. 

Under  a  statute  providing  that  a  stipu- 
lation in  a  contract  fixing  the  time  within 
which  notice  of  a  claim  for  damages  must 
be  given  at  less  than  a  specified  time  shali 
be  void,  a  stipulation  in  a  telegraph  blank 
that  no  action  shall  be  brought  for  the  com- 
pany's negligent  performance  of  its  under- 
taking unless  notice  of  claim  is  given  within 
that  time  after  the  message  is  filed  for 
transmission  is  invalid,  since  the  statute 
fixes  the  time  when  the  injury  occurs,  and 
the  cause  of  action  arises,  as  the  begin- 
ning of  the  period  allowed  for  giving  the 
notice. 

(May  10,  1911.) 

Note, -^Telegraphs:  right  to  compute 
minimum  statutory  period  for  pre' 
sentation  of  claims  from  date  of  filing 
message. 

This  question  seems  to  have  been  con- 
sidered in  but  two  cases  prior  to  the  deci- 
sion in  Tabeb  y.  Western  U.  Tvudo.  Co. 

In  Western  U.  Teleg.  Co.  v.  Smith,  — 
Tex.  Civ,  App.  — ,  130  S.  W.  622,  a  stipula- 
tion that  the  telegraph  company  would  not 
be  liable  unless  the  claim  for  damages  was 
presented  in  writing  within  ninety  days 
after  the  message  was  filed  for  transmis- 
sion was  held  unreasonable  as  a  matter  of 
law,  where  the  statute  provided  that  any 
stipulation  fixing  the  time  for  notice  of 
claim  at  a  less  period  than  ninety  days 
should  be  void,  and  the  undisputed  evidence 
in  the  case  showed  that  the  message  in  ques- 
tion was  not  received  until  three  days  after 
it  had  been  filed  with  the  company,  so  that 
but  eighty-seven  days  were  left  within  which 
to  give  notice.  The  court  said:  "The 
stipulation  in  this  case  requires  notice  to 
be  given  within  ninety  days  from  the  filing 
of  the  message.     Neither  the  plaintiff  nor 
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ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  reversing  a  judg- 
ment of  the  District  Court  for  Dallas  Coun^ 
ty  in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  failure  promptly  to 
transmit  and  deliver  a  telegram.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ES.  6.  Senter  and  Garden, 
Starliufi:,  &  Garden,  for  plaintiff  in  error: 

It  was  incumbent  upon  defendant  to 
plead  the  reasonableness  of  the  stipulation 
in  the  contract  giving  notice  of  claim  for 
damages. 

Missouri  P.  R,  Co.  v.  Harris,  67  Tex.  167, 
2  S.  W.  674;  Ft.  Worth  k  D.  C.  R.  Co.  v. 
Greathouse,  82  Tex.  104,  17  S.  W.  834; 
Houston  ft  T.  C.  R.  Co.  v.  Davis,  88  Tex. 
593,  32  S.  W.  510;  Missouri,  K.  &  T.  R. 
Co.  V.  Godair  Commission  Co.  37  Tex.  Civ. 
App.  298,  87  S.  W.  871 ;  Texas  &  P.  R.  Co. 
v.  Adams,  78  Tex.  372,  22  Am.  St.  Rep. 
56,  14  S.  W.  666;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Wright,  1  Tex.  Civ.  App.  402,  21  S.  W.  80; 
Missouri  P.  R.  Co.  v.  Paine,  1  Tex.  Civ 
App.  621,  21  S.  W.  78;  Missouri  P.  R.  Co. 
V.  Childers,  1  Tex.'Civ.  App.  302,  21  S.  W. 
76;  Texas  &  P.  R.  Co.  v.  Barber,  —  Tex. 
Civ.  App.  — ,  30  S.  W.  600;  International 
&  G.  N.  R.  Co.  V.  Garrett,  6  Tex.  Civ.  App. 
540,  24  S.  W.  354;  Phillips  v.  Western 
U.  Teleg.  Co.  95  Tex.  638,  69  S.  W.  63; 
St.  Louis  &  S.  F.  R.  Co.  v.  Honea,  —  Tex. 
Civ.  App.  —,  84  S.  W.  267;  Southern  Kan- 
sas R.  Co.  V.  Curtis  Bros.  44  Tex.  Civ.  App. 
477,  99  S.  W.  667;  Missouri,  K.  &  T.  R. 
Co.  V.  Newton,  —  Tex.  Civ.  App.  — ,  127  S.' 
W.  873. 

Messrs.  N.  L.  Iiindsley»  W.  S.  Brani- 
II tt,  and  Yancy  Ijewis  for  defendant  in 
error. 

Dlbrell,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  J.  0.  B.  Taber,  brought  this 
suit  against  the  defendant.  Western  Union 
Telegraph  Company,  in  the  district  court 
of  Dallas  county  to  recover  damages  for 


the  failure  to  promptly  transmit  and  deliv- 
er the  following  telegram: 

Dallas,  Texas,  November  5,  1904. 
John   Taber, 

19  Cherry  Street,  Akron,  Ohio. 
Cotaie  home  at  once,  mother  very  sick. 

[Signed]   Alf. 

It  was  alleged,  in  substance,  that  the 
foregoing  message  was,  on  November  Ti, 
1904,  at  about  2  o'clock  p.  if.,  delivered  to 
the  defendant  for  transmission  to  plain- 
tiff, who  was  at  that  time  temporarily  in 
Akron,  Ohio,  and  at  No.  19  Cherry  street 
in  said  city,  and  that  the  message  fee  was 
paid.  That  at  the  time  the  message  was 
delivered  defendant  was  made  acquainted 
with  the  fact  that  the  person  referred  to 
in  the  message  as  "mother"  was  the  wife 
of  John  Taber,  to  whom  the  message  was 
addressed,  and  that  she  was  seriously  sick, 
and  that  the  purpose  of  the  message  was 
to  have  the  said  John  Taber  come  home  at 
once  that  he  might  be  with  his  wife  in 
what  was  thought, to  be  her  last  illness, 
and  that  the  person  sending  the  message, 
as  Alf,  was  his  son.  That,  had  the  message 
been  delivered  promptly  on  the  5th  day  of 
November,  plaintiff  could  and  would  have 
taken  the  first  train  out  of  Akron  for  Dal- 

0 

las,  which  departed  at  about  9  o'clock  p.  m. 
of  that  day,  and  would  have  arrived  in 
Dallas,  Texas,  about  twenty  four  hours 
earlier  than  he  did,  and  about  twelve  hours 
before  the  death  of  his  wife  and  would  have 
been  with  her  for  that  length  of  time  to 
have  given  her  comfort,  she  having  died 
about  twelve  hours  before  plaintiff  arrived 
in  Dallas.  That,  instead  of  delivering  the 
message  promptly  on  the  6th  of  November, 
the  defendant  negligently  kept  the  message 
until  November  6th,  when  it  was  delivered 
to  plaintiff,  and  after  its  delivery  he  left 
Akron,  Ohio,  on  the  first  train  out  of  that 
place  for  Dallas,  Texas,  and  arrived,  as 
stated  above,  too  late  to  be  with  his  wife 
during   her   dying   hours.     The   claim   for 


his  agent,  at  the  time  of  filing  of  the  mes- 
sage, knew  or  could  have  anticipated  that 
there  would  be  a  delay  in  its  delivery,  or 
that  circumstances  would  arise  authorizing 
a  claim  for  damages.  He  could  not  have 
given  the  notice  at  the  time  of  filing  the 
message,  nor  could  he  have  done  so  until 
there  would  be  a  delay  in  its  delivery,  or 
which  he  had  knowledge.  The  undisputed 
evidence  shows  the  message  was  filed  on 
January  19th,  and  was  not  received  by 
plaintiffs  until  January  22d,  a  period  of 
three  days  after  the  filing  of  same,  leaving 
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only  eighty-seven  days,  under  the  facts, 
within  which  to  give  the  notice.  It  is 
clear  that  the  stipulation  in  the  contract, 
considered  in  connection  with  the  undis- 
puted evidence,  is  unreasonable  as  a  matter 
of  law." 

The  case  of  Baldwin  v.  Western  U.  Teleg. 
Co.  —  Tex.  Civ.  App.—,  33  S.  W.  890, 
which  also  considered  the  question  of  the 
validity  of  a  similar  stipulation,  is  fully 
set  out  and  discussed  by  the  court  in  Tabeb 
V.  Western  U.  Teleq.  Co.  J.  T.  W. 


** 
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damages  was  alleged  to  liave  resulted  to 
plaintiff  on  account  of  great  mental  and 
physical  pain  and  anguish  in  the  sum  of 
$1,999. 

The  defendant  answered  hy  general  de- 
murrer, special  exceptions,  a  general  de- 
nial,  and  specially  pleaded  in  bar  of  plain- 
tiff's right  of  recovery  that  the  message 
delivered  to  it  for  transmission  and  deliv- 
ery to  plaintiff  was  upon  one  of  its  regu- 
lar and  usual  blanks  which  contained  the 
following  stipulations:  "Send  the  follow- 
ing message  subject  to  the  terms  on  the 
back  hereof,  which  are  hereby  agreed  to." 
(Here  follows  the  message  transmitted, 
which  is  the  same  as  above  set  out.)  At 
the  bottom  of  the  blank,  and  under  the 
message,  appear  these  words:  "Read  the 
notice  and  agreement  on  back."  On  the 
back  of  the  blank  containing  the  message, 
among  other  stipulations,  is  the  follow- 
ing: "All  messages  taken  by  this  company 
are  subject  to  the  following  terms: 
The  company  will  not  be  liable  for  dam- 
ages or  statutory  penalties  in  any  case 
where  the  claim  is  not  presented  in  writ- 
ing within  ninety  days  after  the  message 
is  filed  with  the  company  for  transmission." 
That  the  plaintiff  failed  to  present  in  writ- 
ing within  ninety  days  after  the  message 
was  filed  with  the  defendant  for  transmis- 
sion, any  claim  for  damages  in  compliance 
with  the  agreement  as  set  out.  The  plea 
properly  presented  the  issue  as  was  veri- 
fied, as  provided  for  by  law. 

To  defendant's  special  plea  of  plaintiffs 
failure  to  give  the  notice  provided  for  in 
the  message  blank,  the  plaintiff,  by  sup- 
plemental petition,  among  other  things, 
pleaded  as  follows:  "Plaintiff  shows  that 
the  stipulation  claimed  by  the  defendant 
relative  to  giving  ninety  days'  notice  in 
writing  is  unreasonable  in  that  it  requires 
plaintiff  to  give  such  notice  in  an  unrea- 
sonable manner,  to  wit,  in  writing,  and 
in  that  it  required  the  plaintiff  to  give 
snch  notice  within  ninety  days  from  the 
time  of  the  filing  of  the  message  for  trans- 
mission, as  coutradistinguished  from  the 
time  that  the  message  was  delivered  to  the 
addressee.  That  such  stipulation  as  to  giv- 
ing such  notice  within  ninety  days  from 
the  filing  of  the  message  for  transmission, 
instead  of  the  time  of  delivery  of  the  mes- 
sage, is  unreasonable  and  violative  of  the 
laws  of  Texas  relating  to  such  subjects." 

We  do  not  undertake  to  give  all  the 
pleadings,  but  only  such  as  we  deem  essen- 
tial to  an  understanding  of  our  disposition 
of  the  case.  The  cause  was  tried  by  a  jury, 
and  resulted  in  a  verdict  for  plaintiff  in 
the  sum  of  $1,500.  The  defendant  appealed 
to  the  honorable  court  of  civil  appeals  for 
the  fifth  district,  and  that  court  reversed 
34  L.R.A.'N.S.) 


the  judgment  of  the  trial  court,  and  ren- 
dered judgment  for  the  defendant,  Western 
Union  Telegraph  Company,  and  the  cause 
is  before  this  court  upon  writ  of  error. 

A  number  of  questions  are  presented  by 
the  assignments  on  the  part  of  the  peti- 
tioner for  writ  of  error,  but,  by  reason  of 
the  disposition  we  have  decided  to  make  of 
the  case,  it  will  not  be  necessary  or  prop- 
er to  discuss  such  collateral  issues.  We 
will  therefore  proceed  to  determine  the 
main  question  upon  which  rests  the  prop- 
er decision  of  the  issues  involved. 

The  plaintiff,  through  his  agent,  delivered 
to  the  defendant,  at  Dallas,  Texas,  for 
transmission  and  delivery  at  Akron,  Ohio, 
the  message  set  out  in  the  foregoing  state- 
ment of  the  nature  of  this  cause,  which 
was  written  upon  the  ordinary  and  usual 
blank  of  defendant.  This  blank  form  upon 
which  the  message  was  written,  and  which 
constituted  the  contract  between  the  plain- 
tiff  and  defendant,  contained  this  stipula- 
tion: "All  messages  taken  by  the  company 
are  subject  to  the  following  terms:  Th« 
company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within 
ninety  days  after  the  message  is  filed  with 
the  company  for  transmission." 

Notice  of  plaintiff's  claim  for  damages 
was  not  given  in  compliance  with  the  terms 
of  the  stipulation  contained  in  the  blank 
form  constituting  the  contract  between  the 
parties  as  above  set  out,  and  no  substan- 
tial grounds  rendering  the  stipulation  un- 
reasonable, if  otherwise  valid,  were  shown. 
It  follows,  therefore,  that,  if  the  foregoing 
stipulation  is  valid,  the  defendant  must 
recover;  if  invalid,  the  plaintiff  must  pre- 
vail. This  conclusion,  of  course,  is  based 
upon  the  assumption  that  all  other  ques- 
tions involved  in  the  case  have  been  prop- 
erly disposed  of  by  the  court  of  civil  ap- 
peals, and  it  is  our  opinion  that  all  such 
questions  have  been  by  said  court  so  dis- 
posed of. 

Prior  to  March  4,  1891,  there  was  not 
in  this  state  any  statute  inhibiting  stipu* 
lations  in  contracts  requiring  notice  to  b^ 
given  of  any  claim  for  damages  as  a  condi- 
tion precedent  to  the  right  to  sue  thereon, 
and  such  stipulations,  while  regarded  as 
in  derogation  of  the  common  law,  which 
imposed  no  limitation  on  actions  arising 
out  of  contracts,  were  relegated  to  the  ques- 
tion of  tbeir  reasonableness,  and  with  this 
qualification   were   recognized   as   valid. 

There  is  a  long  line  of  decisions  in  this 
and  other  states  holding  that  contracts  by 
telegraph  companies,  containing  the  stip- 
ulation that  claims  for  damages  growing 
out  of  such  contracts  must  be  made  with- 
in a  limited  time  from  tjie  filing  of  the 
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message  as  a  condition  precedent  to  the 
right  to  sue,  where  valid  where  such  limi- 
tations were  reasonable,  and  such  decisions 
embrace  cases  where  the  limitations  were 
set  at  thirty,  forty,  sixty,  and  ninety  days, 
and  in  some  instances  where  the  limita- 
tion was  put  as  low  as  fourteen  days;  but 
all  such  decisions  in  this  state  were  made 
before  we  had  any  legislation  upon  the  sub- 
ject. These  decisions  were  based  upon  the 
proposition  that  such  corporations  could, 
by  contract,  require  the  presentation  of  a 
claim  for  damages  growing  out  of  such  con- 
tract within  a  prescribed  time,  as  a  con- 
dition precedent  to  the  right  of  the  com- 
plaining party  to  sue,  where  the  limitation 
was  reasonable  in  character,  and  in  the  ab- 
sence of  any  statute  prohibiting  or  re- 
stricting such  contractual  stipulations. 
This  is  true  of  the  cases  of  Western  U. 
Teleg.  Co.  v.  Rains,  63  Tex.  27;  Western 
V.  Teleg.  Co-  v.  Culberson,  79  Tex.  65,  16 
S.  W.  219,  and  Lester  v.  Western  U.  Teleg. 
Co.  84  Tex.  313,  19  S.  W.  256,  cited  and  dis- 
cussed in  the  opinion  of  the  court  of  civil 
appeals  in  deciding  this  case. 

The  act  of  March  4,  1891  (Laws  1891, 
chap.  17,  §  2),  carried  into  the  Revised 
Statutes  of  1895  as  article  3379,  and 
amended  in  1907  (Laws  1907,  chap.  129), 
provides  as  follows:  "Art.  3379.  No  stip- 
ulation in  any  contract  requiring  notice  to 
be  given  of  any  claim  for  damages  as  a 
condition  precedent  to  the  right  to  sue 
thereon  shall  ever  be  valid  unless  such  stip- 
ulation is  reasonable,  and  any  such  stipula- 
tion fixing  the  time  within  which  such 
notice  shall  be  given  at  a  less  period  than 
ninety  days  shall  be  void.     .     .     ." 

The  defendant,  basing  its  right  to  pre- 
scribe a  time  limit  within  which  all  claims 
for  damages  growing  out  of  any  of  its  con- 
tracts with  its  patrons  should  be  made,  or 
the  right  to  recover  upon  such  claims  de- 
nied, inserted  in  its  blank  form  uppn  which 
plaintiff's  message  was  written  the  stipu- 
lation requiring  any  claim  for  damages  he 
might  assert  to  be  made  "within  ninety 
days  after  the  message  is  filed  with  the 
company  for  transmission." 

Article  3379,  as  it  relates  to  the  time 
from  which  the  ninety-day  period  should 
be  computed,  is  indefinite,  and  not  fixed 
with  certainty;  but  we  think  such  period 
may  be  ascertained  with  reasonable  accu- 
racy by  applying  the  well-recognized  rules 
controlling  statutory  construction..  Among 
the  many  such  rules  laid  down  for  the  in- 
terpretation of  our  statutes  will  be  foimd 
those  which  suggest  that,  for  the  purpose 
of  efl'ecting  the  object  of  the  statute,  a  lib- 
eral construction  should  be  given,  and  that 
search  should  be  made  for  the  intent  of 
the  legislature  in  passing  the  act,  having 
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in  view  the  remedy  designed  by  the  enact- 
ment of  such  statute.  Keeping  in  mind 
the  application  of  these  rules,  and  apply- 
ing them  to  the  statute  under  considera- 
tion, we  are  of  the  opinion  the  ninety-day 
period  should  be  computed  from  the  time 
the  cause  of  action  arose,  and  that  such 
period  was  intended  by  the  legislature  to 
be  designated.  The  purpose  of  the  act  was 
to  fix  a  minimum  period  of  ninety  days 
from  the  time  the  cause  of  action  arose,  in 
which  notice  of  any  claim  for  damages 
might  be  required  by  stipulation  as  a  con- 
dition precedent  to  the  right  to  sue,  and 
to  declare,  as  matter  of  law,  the  invalidity 
of  any  contract  undertaking  to  fix  a  short- 
er time  than  ninety  days  in  which  such 
notice  is  required  to  be  given. 

The  statute  is  general  in  its  application, 
and  was  not  designed  to  embrace  telegraph 
companies  alone;  and  if  it  should  be  con- 
strued to  mean  that  the  computation  of 
the  ninety-day  minimum  period  should  be- 
gin the  day  after  entering  into  or  filing 
the  contract,  then  the  law  could,  by  many 
apt  illustrations,  be  reduced  to  an  absurd- 
ity. In  illustration  of  this  assertion,  let 
us  suppose  that  A  enters  into  a  contract 
with  a  telegraph,  telephone,  or  railway 
company  that  is  not  or  cannot  be  performed 
within  a  shorter  period  than  six  months  or 
a  year,  containing  the  stipulation,  as  a 
condition  precedent  to  his  right  to  sue, 
that  notice  of  any  claim  for  damages  aris- 
ing out  of  such  contract  shall  be  given 
within  ninety  days  after  such  contract  is 
filed  or  entered  into,  it  would  not  be  con- 
tended that  such  a  stipulation  would  be 
held  to  be  in  consonance  with  the  statute, 
as  the  ninety  days  might  have  elapsed  be- 
fore the  cause  of  action  accrued,  and  yet, 
if  the  contention  of  defendant  is  tenable, 
the  other  contention  would  be  equally  so. 
If  it  should  be  considered  that  the  illus- 
tration above  given  is  too  extreme,  then  we 
take  one  more  practicable,  and  of  every- 
day occurrence.  Suppose  A  delivers  to  the 
railfvay  company  at  Beaumont^  goods  to  be 
shipped  to  El  Paso  by  freight,  and  the  stip- 
ulation is  contained  in  the  bill  of  lading 
that,  as  a  condition  precedent  to  A's  right 
to  sue  for  damages  arising  out  of  such 
contract  of  shipment,  he  shall  present  his 
claim  for  damages  within  ninety  days  after 
the  bill  of  lading  is  filed  with  the  company, 
or  is  executed;  and  after  the  lapse  of  twen- 
ty days  the  railway  company  fails  to  deliver 
the  goods,  and  it  is  ascertained  they  are 
lost,  in  which  instance  A  would  have  only 
seventy  days  from  the  accrual  of  his  cause 
of  action  in  which  to  present  his  claim  for 
damages,  or  be  precluded  from  entering  suit. 
The  fallacy  of  such  contention  arises  from 
the   fact  that,  if  the  stipulation  in  effect 
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requires  the  notice  to  be  given  at  any  pe- 
riod less  than  ninety  days  after  the  cause 
of  action  arises,  the  contract  is  rendered 
Toid.  The  vice  is  none  the  less  flagrant 
because  one  day  is  taken  from  the  ninety 
and  eighty  nine  days  left,  than  if  eighty 
nine  days  were  taken  from  the  ninety,  and 
one  day  left.  The  statute  is  inhibitive  and 
mandatory,  and  deals  with  the  subject  of 
restricting  the  right  of  the  citizen  to  sue 
as  odious,  and,  governe<l  by  the  well-es- 
tablished and  just  rule  in  such  cases,  must 
be  strictly  construed  against  the  validity 
of  contracts  arising  thereunder  so  abridg- 
ing the  right  of  the  citizen  to  maintain  his 
suit  for  damages.  Bishop,  Non-Contract 
Law,  §§  410-417. 

The  objection  urged  to  the  invalidity  of 
the  stipulation  contained  in  the  contract, 
pleaded  as  a  defense  against  plaintiff's 
right  to  recover,  is  not  satisfactorily  met 
by  the  suggestion  that,  in  the  nature  of 
defendant's  business,  the  right  of  action 
usually  accrues  on  the  day  the  message  is 
filed,  for,  if  this  was  invariably  true,  the 
stipulation,  as  contained  in  the  present 
contract,  contravenes  the  statute,  for  the 
reason  that  it  requires  the  notice  to  l>e 
filed  within  ninety  days  after  the  filing  of 
the  message  with  the  company,  which,  in 
effect,  requires  the  notice  to  be  given  in  a  pe- 
riod less  than  ninety  whole  days.  The  statute 
ia  plain  in  its  terms  that  "any  such  stipu- 
lation fixing  the  time  within  which  such 
notice  shall  be  given  at  a  less  period  than 
ninety  days  shall  be  void."  The  provision 
in  the  contract  requiring  that  notice  shall 
be  given  within  ninety  days  after  the  filing 
of  the  message  we  construe  to  mean  that 
such  notice  shall  be  given  before  the  ex- 
piration of  ninety  days  after  the  filing  of 
the  message,  and  hence  is  void.  The  stat- 
ute gives  the  claimant  ninety  full  days  as 
the  shortest  time  to  which  he  may  be  pre- 
scribed by  contract  in  presenting  his  claim 
for  damages,  and  any  abridgment  of  that 
right  annuls  the  contract. 

The  New  York  court  of  appeals,  in  Mer- 
chanU'  k  T.  Nat  Bank  v.  New  York,  97 
N.  Y.  361,  in  construing  a  city  ordinance 
which  provided 'for  notice  to  be  given  "at 
any  time  within  ten  days  after  the  com- 
pletion" of  certain  work,  held  such  ordi- 
nance to  mean  that  notice  must  be  given 
before  the  expiration  of  ten  days  after  the 
completion  of  the  work. 

It  is  our  opinion  that,  even  if  the  stipu- 
lation was  not  repugnant  to  the  provisions 
of  the  statute  by  requiring  the  notice  to 
be  given  "within  ninety  days,"  that  the 
same  is  nevertheless  void  by  virtue  of  the 
provision  arbitrarily  fixing  the  period  from 
which  the  ninety  days  shall  be  computed  at 
the  time  of  filing  the  message,  as  contra- 
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distinguished  from  the  time  the  cause  of 
action  arose,  as  provided  for  in  the  statute, 
as  we  construe  its  meaning.  The  statute 
is  in  the  nature  of  an  infringement  upon 
the  right  of  the  citizen,  and  a  concession 
to  such  corporations  as  are  engaged  in  such 
business,  the  nature  of  which  requires  an 
early  knowledge  of  the  grounds  upon  which 
a  claim  for  damages  may  be  based,  so  that 
the  evidence  may  not  be  destroyed  or  fade 
away  with  the  lapse  of  time;  and  in  turn 
it  is  demanded  of  those  who  seek  its  pro- 
tection to  strictly  comply  with  its  provi- 
sions and  bring  themselves  within  its  terms, 
showing  all  stipulations  made  in  virtue  of 
the  statute  affecting  the  right  to  sue  for 
damages  growing  out  of  a  breach  of  con- 
tract are  in  perfect  harmony,  and  not  in 
confiict,  with  the  law.  The  requirements  of 
this  rule  are  not  satisfied  by  placing  in  the 
contract  an  arbitrary  period,  contrary  to 
the  statute,  from  which  to  compute  the 
time  of  the  running  of  the  ninety  days, 
made  the  minimum  time  in  fuch 
stipulation  requiring  notice  to  be  given  of 
any  claim  for  damages  as  a  prerequisite  to 
the  right  to  sue  therefor. 

The  contract  under  discussion  is  preg- 
nant with  uncertainty,  and  while  in  one  in- 
stance the  cause  of  action  might  arise  on 
the  same  day  the  message  is  filed,  in  an- 
other it  might  be  three,  five,  or  ten  days 
after  the  filing  of  the  message,  and  public 
policy  demands  that  such  stipulation, 
claiming  authority  under  a  statute  suscep- 
tible of  but  one  reasonable  construction, 
should  be  declared  invalid. 

The  same  question  involved  in  this  case 
has  not  heretofore,  so  far  as  we  have  been 
able  to  ascertain,  been  before  this  court. 
The  question;,  however,  is  not  new  in  this 
state,  having  heretofore  been  discussed  and 
passed  upon  by  cur  court  of  civil  appeals. 
In  the  case  of  Baldwin  v.  Western  U.  Teleg. 
Co.  —  Tex.  Civ.  App.  — ,  33  S.  W.  890, 
the  court  of  civil  appeals  of  the  first  dis- 
trict, speaking  through  its  chief  justice, 
discussed  tie  precise  question  here  involved, 
and  held  the  stipulation  in  the  contract 
valid.  In  dealing  with  the  question,  the 
erudite  judge  discusses  mainly  the  construc- 
tion to  be  placed  upon  the  meaning  of  the 
statute  as  to  the  time  from  which  the 
notice  of  the  claim  for  damages  shall  be 
computed,  and  decides  that  the  telegraph 
company  was  authorized  to  fix  such  com- 
putation to  begin  at  the  filing  of  the  mes- 
sage. The  reason  upon  which  that  deci- 
sion rests,  as  therein  stated,  is  "the  uncer- 
tainty of  the  statute  in  fixing  the  time 
from  which  the  notice  shall  date."  The  well- 
recognized  rule  of  statutory  construction 
in  cases  of  statutes  in  derogation  of  rights 
given   by  the  common  law  seems  to  have 


100 


TEXAS  SUPREME  COURT. 


SlAt^ 


been  lost  sight  of  in  construing  the  stat- 
ute and  contract  now  construed.  The  rule 
of  construction  is  universally  recognized 
that  those  statutes  which  take  from  or  cir- 
cumscribe the  rights  of  citizens,  either  as 
given  them  by  the  common  law  or  by  for- 
mer statutes,  and  contracts  arising  there- 
under affecting  such  rights,  must  be  strict- 
ly construed  against  those  seeking  the  dep- 
rivation or  circumscription  of  such  rights 
under  contract,  and  in  favor  of  those  whose 
rights  are  so  affected.  Sutherland,  Stat. 
Constr.  400.  We  cannot  recognize  the  rea- 
soning in  the  Baldwin  Case  as  sound,  or 
the  conclusion  just. 

In  the  case  of  Western  U.  Teleg.  Co.  v. 
Smith,  —  Tex.  Civ.  App.  — ,  130  S.  W. 
622,  the-  question  here  involved  was  the 
subject  of  discussion,  and  in  that  case  a 
writ  of  error  was  refused  by  this  court. 
The  result  reached  in  the  Smith  Case  was 
correct,  and  nothing  therein  held  can  be 
construed  as  in  conflict  with  this  opinion. 

Entertaining  the  view  that  the  stipula- 
tion in  the  contract  under  consideration 
contravenes  the  plain  terms  and  provisions 
of  the  statute,  the  same  is  declared  in- 
valid. The  judgment  of  the  Court  of  Civil 
Appeals  will  therefore  be  reversed,  and 
the  judgment  of  the  District  Court  will  be 
affirmed  and  it  is  so  ordered. 
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Health  —  reffulation  of  state  board  — 
continued  operation. 

1.  A  recommendation  by  a  state  board 
of  health  that,  pending  the  construction 
of  a  filtration  plant  for  a  city  water  sup- 
ply, certain  rules  should  be  adopted,  inter 
alia,  that  no  bathing  should  be  perpiitted 

Note. —As  to  protection  from  pollution 
of  sources  of  municipal  water  supply,  see 
notes  to  Durham  v.  Eno  Cotton  Mills,  7 
L.R.A.(N.S.)  321,  and  11  L.R.A.(N.S.) 
1163. 

As  to  municipal  power  in  general  over 
nuisances  affecting  waters  and  water 
courses,  see  notes  to  Hagerstown  v.  Witmer, 

39  L.R.A.   681,   and   Harrington   v.   Provi- 
dence, 38  L.R.A.  305. 

And  as  to  injunctive  remedy  by  the  mu- 
nicipality against  nuisances  in  waters  and 
water  courses,  see  note  to  Waver ly  v.  Page, 

40  L.R.A.  465. 

As   to   establishment    and   regulation    in 
general    of    municipal    water    supply,    see 
note  to  State  ex  rel.  Hallauer  t.  Gosnell, 
61  UR.A.  34. 
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in  the  pond  from  which  the  supply  wad 
taken,  continues  in  force,  so  far  as  persona 
using  the  pond  for  that  purpose  are  con- 
cerned, until  the  plant  is  constructed,  al- 
though several  years  elapse  without  the 
taking  of  any  steps  to  construct  such  plant. 

Statute  —  compliance  with,  as  notice. 

2.  If  the  provisions  of  the  statute  con- 
cerning the  posting  of  notices  forbiddin<; 
the  use  of  ponds  from  which  municipal 
water  supplies  are  tnken  are  complied  with, 
one  making  a  forbidden  use  cannot  avoid 
prosecution  because  he  did  not  in  fact 
know  that  the  pond  was  posted. 

Officer  —  delegation  of  authority  — 
posting  notices. 

3.  A  board  of  health  may  delegate  the 
posting  of  notices  forbidding  the  pollution 
of  municipal  water  supplies,  although  the 
statute  provides  that  the  board  may  erect 
such  notices. 

Health  —  pollution  of  water  supply  — 
failure  to  interfere  with  other 
sources. 

4.  One  polluting  a  municipal  water  sup- 
ply contrary  to  the  rules  of  the  state  board 
of  health  cannot  avoid  liability  because  the 
board  has  not  undertaken  to  interfere  with 
other  sources  of  pollution  which  are  more 
serious  than  the  act  performed  by  him. 

Water  —  restriction  of  riparian  rights 
—  police  power. 

5.  Forbidding  a  riparian  owner  on  a 
pond  from  which  a  municipal  water  supply 
is  taken,  to  bathe  in  the  pond,  does  not 
unconstitutionally  deprive  him  of  his  prop- 
erty rights,  since  such  use  of  the  property 
is  not  reasonable. 

Health  —  pollution  of  water  supply  — 
police  power. 

6.  A  prohibition  of  bathing  in  ponds 
from  which  municipal  water  supplies  are 
taken  is  not  so  unnecessary  or  unreason- 
able a  matter  of  law  that  the  court  will 
declare  that  it  does  not  come  within  the 
police  power  of  the  state. 

(May  8,  1911.) 

EXCEPTIONS   by   defendant   to    rulings 
of  the  Washington  County  Court  con- 
victing him  of  bathing  in  the  water  of  a 
certain    pond    in    violation    of    a    regula- 
tion of  the  state  board  of  health.     Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  A.  Hoar  for  defendant. 

Mr.  Benjamin  Gates,  for  the  State: 

The  legislature  has  a  constitutional 
right,  and  it  is  within  its  power,  to  pre- 
vent the  introduction  and  spread  of  con- 
tagious  and  infectious  diseases,  and  the 
possession  and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditions  as 
may  be  deemed,  by  the  governing  authority, 
essential  to  the  safety,  health,  peace,  good 
order,  an^  morals  of  the  community. 

State  T.  Speyer,  67  Vt  502,  29  L.R.A. 
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573,  48  Am.  St.  Rep.  832,  32  Atl.  476; 
State  Bd.  of  Health  v.  St.  Johnsbury,  82 
Vt.  276,  23  L.R.A.(N.S.)  766,  73  Atl.  581, 
18  A.  &  E.  Ann.  Cas.  496;  Jacobson  t. 
MaasachusetU,  107  U.  S.  11,  49  L.  ed. 
643,  26  Sup.  Ct.  Rep.  358,  6  A.  &  E.  Ann. 
Cas.  765;  Crowley  v.  Christensen,  137  U.  S. 
86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13; 
.Saiem  v.  Eastern  R.  Co.  98  Mass.  431,  96 
Am.  Dec.  650;  Pierce  ▼.  Bartrum,  Cowp. 
pt.  1,  p.  269;  Blue  v.  Beach,  155  Ind.  121, 
50  L.R.A.  64,  80  Am.  St.  Rep.  195,  56 
X.  £.  89;  People  ex  rel.  Cox  v.  Special 
Sessions  Justices,  7  Hun,  214;  People  ex 
rel.  Lieberman  t.  Vandecarr,  175  N.  Y. 
440.  108  Am.  St.  Rep.  781,  67  N.  E.  913; 
Com.  T.  Patch,  97  Mass.  221;  State  ▼. 
Griffin,  69  N.  H.  1,  41  L.R.A.  177,  76  Am. 
St.  Rep.  139,  39  Atl.  260. 

Tlie  rule  and  regulation  that  no  person 
shall  bathe  or  swim  in  said  lake  or  any 
of  its  tributaries  or  in  the  outlet  is  a  rea- 
sonable one. 

State  ex  rel.  Cedar  Rapids  v.  Holcomb, 
68  Iowa,  107,  56  Am.  Rep.  853,  26  N.  W. 
33;  Health  Department  t.  Trinity  Church, 
146  N.  Y.  32,  27  L.R,A.  710,  45  Am.  St. 
Rep.  679,  39  N.  E.  833;  Com.  v.  Patch, 
97   Mass.  221. 

The  notice  provided  by  statute  was  suf- 
ficient notice. 

Parker  &  W.  Public  Health  ft  Safety, 
§  87;  Reg.  v.  Huntingdon  Justices,  L.  R. 
4  Q.  B.  Div.  622;  State  v.  Tomasi.  67  Vt. 
312,  31  Atl.  780;  SUte  v.  Ward,  76  Vt. 
438,  66  Atl.  85. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  was  prosecuted  for  bath- 
ing in  the  water  of  Berlin  pond  in  viola- 
tion of  a  regulation  of  the  state  board  of 
health.  An  agreed  statement  of  facts  was 
filed  in  the  court  below,  from  which  it  ap- 
pears that  Berlin  pond  is  a  natural  body 
of  boatable  water  lying  in  the  town  of 
Berlin,  which  town  adjoins  the  city  of 
Montpelier.  It  has  an  area  of  about  360 
acres.  The  city  of  Montpelier  takes  its 
water  supply  from  this  pond;  its  intake 
pipe  being  located  in  the  brook,  which 
forms  the  outlet,  at  a  point  some  2  miles 
below  the  pond.  This  water  system  has 
been  in  operation  over  twenty  years.  The 
shore  of  the  pond  is  owned  by  various  par- 
ties,—one  of  which  is  the  city  of  Mont- 
pelier,— and  is  occupied  in  part  by  summer 
cottagers  and  pleasure  resort  proprietors. 
The  respondent,  at  the  time  in  question, 
was  the  lessee  of  a  certain  cottage  and 
the  land  connected  therewith,  which  land 
lay  along  and  included  a  part  of  the  shore 
of  the  pond.  It  appears  that  \he  state 
board  of  health  had,  at  the  request  of  the 
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common  council  of  the  city,  made  an  exami- 
nation of  the  conditions  surrounding  Ber- 
lin pond,  and  had  reported  these  condi- 
tions as  found,  together  with  its  conclu- 
sions thereon,  to  the  effect  that  the  water 
supply  of  the  city  was  in  constant  danger 
of  such  pollution  as  might  at  any  time  re- 
sult in  serious  disaster  to  the  city.  Two 
remedies  were  suggested:  One,  the  protec- 
tion of  the  pond  and  its  tributaries  from 
pollution;  the  other,  the  adoption  of  some 
method  oif  purification.  The  latter  was  ad- 
vised. After  making  some  suggestions  re- 
garding the  expense  of  the  establishment 
of  a  filtration  plant,  the  communication 
which  the  board  sent  to  the  council  con- 
tinues: "Pending  action  on  this  sugges- 
tion, and  until  you  can  have  a  filtration 
plant  in  operation  .  .  .  this  board 
.  .  .  would  make  and  publish  the  fol- 
lowing orders,  rules,  and  regulations: 
.  .  ."  These  regulations  were  forwarded 
June  24,  1903,  and  on  the  27th  were  posted 
in  the  three  public  places  in  the  town  of 
Berlin;  there  being  no  newspaper  pub- 
lished in  that  town.  This  action  of  the 
board  was  taken  under  No.  115,  Acts  of 
1902.  One  of  the  regulations,  so  promul- 
gated, provided  that  no  person  should  bathe 
or  swim  in  Berlin  pond  or  its  tributaries 
or  outlet.  On  August  1,  1909,  the  respond- 
ent entered  the  waters  of  the  pond  opposite 
the  premises  occupied  by  him,  as  above 
stated,  and  swam  about  therein.  Upon 
these  facts,  the  court  below  pro  forma  ad- 
judged tlie  respondent  guilty  and  sentenced 
him  to  pay  a  fine  and  costs.  To  this  judg- 
ment the  respondent  excepted. 

It  was  conceded  below  that  the  respond- 
ent could,  if  permitted,  show  that  the  city 
of  Montpelier  had  never  built  a  filtration 
plant  as  suggested  by  the  board,  %nd  it  is 
argued  that  the  posting  of  the  pond  was 
provisional  and  temporary  merely;  that 
the  effect  of  ths  action  taken  was  to  give 
the  city  a  reasonable  time  within  which 
to  install  such  plant,  during  which  time  it 
would  have  the  benefit  of  the  protection 
afforded  by  the  regulations,  but  at  the  ex- 
piration of  which  the  legal  force  thereof 
would  be  spent,  the  city  having  forfeited 
their  right  to  protection  by  their  own  neg- 
lect. And  it  is  insisted  that  a  reasonable 
time  has  long  since  elapsed,  and  therefore 
the  prohibition  was  no  longer  in  force,  and 
the  riparian  owners  were,  restored  to  all 
their  former  rights  and  privileges,  though 
the  posters  may  have  remained  in  place. 

We  cannot  adopt  this  view.  Though  it 
appears  to  have  been  the  expectation  of 
the  board  that  the  city  would  undertake  to 
Install  a  filtration  plant  in  accordance  with 
the  recommendation,  in  no  fair  sense  wa<« 
its   official    action    conditioned    upon    such 
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undertaking.  If  tbe  question  was  one  be- 
tween the  board  and  the  city  as  a  munici- 
pality, there  would  be  some  force  in  this 
argument.  But  this  is  not  a  matter  inter 
partes.  The  order  was  not  made  for  the 
benefit  of  the  city  in  its  corporate  capacity, 
but  for  the  protection  of  the  people  of  the 
community  both  individually  and  collective- 
ly. Indeed,  the  benefit  of  the  order  was  not 
to  be  confined  to  those  who  dwelt  within 
the  borders  of  the  city,  but  was  to  be  avail- 
able to  all  who  might  be  temporarily  there- 
in or  otherwise  brought  into  contact  with 
its  people. 

And  there  is  no  advantage  to  the  re- 
spondent in  the  other  concession  that  he 
would,  if  allowed,  testify  that  he  did  not 
know  that  the  pond  was  posted.  lUie 
requirements  of  the  statute  were  sufficient- 
ly complied  with,  and  no  actual  notice  was 
necessary. 

Nor  was  it  necessary  for  a  member  of 
the  board  to  actually  erect  the  notice;  this 
might  properly  be  intrusted  to  another. 
Nor  did  the  omission  to  file  the  affidavit 
specified  by  §  3  of  the  act  referred  to  af- 
fect the  legality  of  the  notice.  That  re- 
quirement was  obviously  for  the  purpose  of 
evidence  only. 

Equally  without  merit  is  the  suggestion 
that  conditions  are  shown  to  be  such  that 
other  sources  of  contamination  exist,  left 
untouched  by  the  regulations  of  the  board, 
more  serious  than  those  here  involved. 
Tbe  fact  that  others  are  befouling  these 
waters  affords  no  excuse  or  defense  to  the 
respondent.  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.  (0.  C.)  57  Fed. 
1000;  Baltimore  v.  Warren  Mfg.  Co.  69 
Md.  96. 

Coming  now  to  the  more  serious  and  im- 
portant question  in  the  case, — the  validity 
of  the  regulation, — ^the  position  of  the  re- 
spondent is  that  it  is  utterly  invalid  and 
void,  for  to  give  effect  to  it  would  be  to 
deprive  him  of  his  property  without  com- 
pensation and  without  due  process,  con- 
trary to  the  guaranties  of  the  organic  law. 

The  respondent  relies  much  upon  People 
V.  Hulbert,  131  Mich.  160,  64  L.R.A.  266, 
100  Am.  St.  Rep.  688,  91  N.  W.  211,  a  case 
in  its  facts  surprisingly  like  the  case  in 
hand.  There,  aa  here,  one  was  convicted  of 
bathing  in  the  waters  of  a  pond  or  lake 
from  which  a  city  took  its  water  supply. 
A  statute  made  it  a  criminal  offense  to 
pollute  such  waters.  The  respondent  stood 
as  a  riparian  owner.  The  court  held  that, 
as  such  owner,  he  had  a  right  to  a  reason- 
able use  of  the  waters  of  the  lake;  that 
such  nse  included  the  right  to  bathe  and 
9win  therein;  and  that  this  reasonable  use 
could  not  be  taken  away  by  the  police  pow- 
er of  the  state.  With  the  conclusion 
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reached  in  that  case  we  cuinot  agree.  That 
a  riparian  owner  has  a  right  to  the  rea- 
sonable use  of  the  water  of  such  a  pond, 
we  agree;  that  this  ordinarily  carries  the 
right  to  bathe  and  swim  therein,  we  agree; 
that  this  right  is  a  property  right,  we 
agree.  This  right  is  an  incident  to  the 
ownership  of  the  land.  It  is  to  be  ob- 
served, however,  that  it  is  not  primary, 
but  incidental.  The  land  is  the  principal; 
the  water  the  incident.  In  other  words, 
the  water  goes  with  the  land,  and  not  the 
land  with  the  water.  Avery  t.  Vermont 
Electric  Co.  75  Vt.  at  page  242,  69  L.R.A. 
817,  98  Am.  St.  Rep.  818,  64  Atl.  179. 
Can  it  be  said  that  it  is  always  and  under 
all  circumstances  a  reasonable  use  of  such 
waters  to  bathe  therein?  Reasonable  use 
varies  with  circumstances.  It  depends, 
among  other  things,  upon  what  use  is  made 
of  the  water  by  the  lower  owners,  whose 
equal  rights  must  be  respected.  Lewrie  v. 
Silsby,  82  Vt.  605,  74  Atl.  94.  If  bathing 
in  a  pond  from  which  a  city  takes  its 
water  supply  contaminates,  or  in  circum- 
stances reasonably  to  be  apprehended  may 
contaminate,  such  waters,  thereby  endan- 
gering the  health  of  the  community,  can 
it  then  be  said  that  the  riparian  owner  is 
making  a  reasonable  use  of  his  incidental 
right?     The  answer  must  be  negative. 

Such  use  in  such  circumstances  may  be 
prohibited  in  a  valid  exercise  of  the  police 
power.  The  owner's  rights  are  not  then 
"taken"  in  a  constitutional  sense;  or,  if 
this  statement  savors  too  much  of  refine- 
ment of  reasoning,  as  some  suggest,  the 
''taking"  is  not  such  as  the  Constitution 
prohibits.  The  beneficial  use  of  the  prop- 
erty is  curtailed  in  some  measure,  but  all 
the  other  incidents  of  ownership  are  left 
unimpaired.  The  fact  that  this  is  a  prop- 
erty right  does  not  determine  the  question. 
There  remains  the  question  whether  the 
promulgation  and  enforcement  of  the  regu- 
lation is  a  legitimate  exercise  of  the  police 
power.  For,  as  we  suppose  everyone  now 
agrees,  the  possession  and  enjoyment  by 
the  individual  of  all  his  rights,  even  that 
of  liberty  itself,  are  subject  to  such  reason- 
able regulations  and  restraints  as  are  es- 
sential to  the  preservation  of  the  health, 
safety,  and  welfare  of  the  community.  The 
proposition  is  well  stated  in  Wood,  Nui- 
sances, 3d  ed.  §  1:  "It  is  a  part  of  the 
great  social  compact  to  which  every  person 
is  a  party,  a  fundamental  and  essential 
principle  in  every  civilized  community, 
that  every  person  yields  a  portion  of  his 
right  of  absolute  dominion  and  use  of  his 
own  property  in  recognition  of  and  obe- 
dience to  the  rights  of  others,  so  that  others 
may  also  enjoy  their  property  without  un- 
reasona()le  hurt  or  hindrance."    It  follows, 
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the  individual  come  into  conflict  with  those 
of  the  public  which  concern  the  interests 
named,  the  former  must  yield,  and  the  lat- 
ter prevail. 

Hie  enforcement  and  protection  of  these 
paramount  rights  is  the  proper  function  of 
the  police  power.  This  power  inheres  in 
the  governing  body, — the  legislature.  There 
it  abides,  and  with  it  of  necessity  goes  a 
wide,  though  reasonable,  discretion  as  to 
the  necessity  and  manner  of  its  application 
to  particular  conditions. 

The  power  may  lawfully  be  delegated 
to  municipalites  to  local  or  to  state  boards. 
State  Bd.  of  Health  v.  St.  Johnsbury,  82 
Vt.  276,  23  L.RwA.(N.S.)  766,  73  Atl.  681, 
18  A.  &  £.  Ann.  Cas.  490;  Chicago  v.  M.  & 
M.  Hotel  Co.  248  111.  264,  93  N.  E.  753; 
State  ex  rel.  Board  of  health  t.  Diamond 
Mills  Paper  Co.  63  N.  J.  £q.  Ill,  61  Atl. 
1019,  affirmed  in  64  N.  J.  Eq.  793,  53 
Atl.  1125;  Roasberg  v.  State,  111  Md.  394, 
134  Am.  St.  Rep.  626,  74  Atl.  581.  And 
when  so  delegated,  the  agency  employed  is 
clothed  with  power  to  act,  as  full  and  effi- 
cient as  that  possessed  by  the  legislature 
itself.  From  the  fact  that  this  power  re- 
sides in  the  legislative  branch  of  the  gov- 
ernment, it  follows  that  it  is  for  that  de- 
partment to  determine,  primarily,  what 
measures  are  necessary  and  appropriate 
for  the  protection  of  the  (>ublic  morals, 
health,  or  safety.  Mugler  v.  Kansas,  123 
U.  8.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273. 

But  these  measures,  in  order  to  be  law- 
ful, must,  in  some  reasonable  degree,  tend 
to  the  accomplishment  of  such  result.  Peo- 
ple ex  rel.  Wineburgh  Adv.  Co.  v.  Murphy, 
106  N,  Y.  126,  21  L.R.A.(NJS.)  736,  88  N. 
E.  17;  Ex  parte  Quarg,  149  Gal.  79,  5 
L.R.A.(N.S.)  183,  117  Am.  St  Rep.  115, 
84  Pac.  766,  0  A.  &  E.  Ann.  Cas.  747. 
And  therefore,  in  its  last  analysis,  the 
question  of  the  validity  of  such  measures 
is  one  for  the  court.  State  v.  Speyer,  67 
Vt  502,  20  L.R.A.  573,  48  Am.  St.  Rep. 
832,  32  Atl.  476.  But  with  the  wisdom  or 
expediency  of  such  measures  the  court  has 
nothing  to  do.  If  a  law  or  a  regulation 
(to  use  the  language  of  Mr.  Justice  Harlan 
in  Mugler  v.  Kansas)  "has  no  real  or  sub- 
stantial relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the 
fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  ef- 
fect to  the  Constitution."  When  the  leg- 
islature, in  a  matter  affecting  the  public 
health,  adopts  means  and  methods  which 
are  reasonable  and  appropriate,  not  oppres- 
sive or  discriminatory,  constitutional  lim- 
itations are  not  transgressed.  Lawrence  v. 
Rutland  R.  Co.  80  Vt  370,  16  L.R.A.(K.S.) 
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475;  State  Bd.  of  Health  v.  St  Johnsbury, 
82  Vt  276,  23  L.R.A.(N.S.)  766,  73  Atl. 
581,  18  A.  &  £.  Ann.  Cas.  496;  Orient  Ins. 
Co.  V.  Daggs,  172  U.  S.  567,  43  L.  ed.  562, 
19  Sup.  Ct.  Rep.  281.  But  when  the  leg- 
islature or  its  delegate  exceed  these  bounds, 
individual  rights  are  invaded,  and  the  at- 
tempted regulations  are  void.  State  v. 
Speyer,  67  Vt  602,  29  L.R.A.  673,  48  Am, 
St  Rep.  832,  32  Atl.  476. 

Regulations  for  the  protection  of  the  pub- 
lie  health  are  looked  upon  with  favor.  State 
ex  rel.  Stalding  v.  Aberdeen,  58  Wash.  562, 
100  Pac.  379.  Every  reasonable  presump- 
tion is  made  in  favor  of  their  validity,  and 
"every  intendment  is  indulged  to  sustain 
them.**  Cooley,  Const.  Lim.  721.  And  the 
bigrden  is  on  him  who  asserts  their  illegality. 
People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.R.A.(N.S.)  481,  37  Am. 
St  Rep.  622,  36  N.  E.  320;  Miles  City  t. 
State  Bd.  of  Health,  39  Mont.  405, 25  L.R.A. 
(N.S.)  589,  102  Pac.  696;  Bonnett  v.  Val- 
lier,  130  Wis.  193,  17  L.R.A.  486,  128  Am. 
St  Rep.  1061,  116  N.  W.  885;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct  Rep.  273;  Sinking  Fund  Cases,  99  U. 
S.  718,  25  L.  ed.  501;  State  v.  Moore,  104 
N.  C.  714,  17  Am.  St  Rep.  696,  10  S. 
E.  143.  This  presumption  attaches  to  each 
element  essential  to  their  validity.  So 
their  reasonableness  is  presumed.  Butte  v. 
Paltrovich,  30  Mont.  18,  104  Am.  St.  Rep. 
698,  75  Pac.  521.  We  are  aware  that  it  is 
sometimes  said  that  it  must  appear  that 
the  regulation  tends  in  some  degree  to  .con- 
serve the  public  interests.  It  was,  in  ef- 
fect, so  said  in  the  course  of  the  discussion 
in  Horwich  t.  Walker-Gordon  Laboratory 
Co.  205  111.  497,  98  Am.  St.  Rep.  254,  68 
N.  E.  938,  and  in  Frank  L.  Fisher  Co.  v. 
Woods,  187  N.  Y.  90,  12  L.R.A.(N.S.)  707, 
79  N.  E.  836.  But  a  more  accurate  state- 
ment of  the  rule  is  found  in  People  v. 
Smith,  108  Mich.  527,  32  L.R.A.  853,  62 
Am.  St  Rep.  715,  66  N.  W.  382,  wherein 
it  is  said  that  if  the  legislature  has  enact- 
ed a  regulation  for  the  beneflt  of  the  pub- 
lic or  some  general  class  thereof,  and  the 
regulation  is  assailed  as  an  unnecessary  or 
unreasonable  interference  with  property 
rights  or  with  the  right  to  contract,  the 
presumption  is  in  favor  of  the  validity  of 
the  legislative  action,  and  unless  some  plain 
provision  of  the  Constitution  has  been  vio- 
lated, or  it  can  be  said  that  the  regulation 
is  not  within  the  rule  of  necessity  in  view 
of  facts  of  which  judicial  notice  may  be  tak- 
en, the  statute  must  be  sustained;  and  in 
Slate  ex  rel.  Cedar  Rapids  v.  Holcomb,  68 
Iowa,  107,  56  Am.  Rep.  853,  26  N.  W.  33, 
where  it  is  said  that^  before  an  ordinance 
or  regulation  of  a  board  of  health  can  be 
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said  to  be  unreasonable,  it  should  clearly  | 
so  appear;  and  in  Rochester  v.  Macauley-  | 
Fien  Mill.  Co.  199  N.  Y.  207,  32  L.R.A. 
(N.S.)  554,  92  N.  E.  641,  where  a  smoke 
ordinance  was  under  consideration,  and  the 
court  said:  ''The  common  council  is  thus 
to  judge  as  to  what  ordinances  it  will  pass 
for  the  safety  and  welfare  of  the  inhabit- 
ants of  the  city,  and  the  protection  and  se- 
curity of  their  property,  and,  unless  an  or- 
dinance passed  by  it  is  wholly  arbitrary 
and  unreasonable,  it  should  be  upheld.  The 
necessity  and  advisability  of  the  ordinance 
are  for  the  legislative  power  to  determine. 
The  presumption  is  in  favor  of  the  ordi- 
nance." Such  is  the  rule  of  this  court,  for 
it  was  said  in  State  Bd.  of  Health  v.  St. 
Johnsbury,  82  Vt.  276,  23  L.R.A.(N.S.)  766, 
73  Atl.  581, 18  A.  ft  E.  Ann.  Cas.  496,  in  ef- 
fect, that  unless  a  statute  was  palpably  in 
eonfli-jt  with  the  Constitution,  state  or  Fed- 
eral, or  it  could  be  confidently  asserted  that 
the  means  prescribed  by  it  had  no  just  re- 
lation to  the  protection  of  the  public  health, 
it  must  be  sustained. 

Without  attempting  to  cover  the  whole 
range  of  judicial  utterance  on  this  subject, 
we  select  the  following  cases,  which  fairly 
illustrate  the  trend  of  judicial  decisions, 
and  show  the  extent  to  which  the  applica- 
tion of  the  doctrine  is  carried: 

St.  Louis  V.  Gait,  179  Mo.  8,  63  L.R.A. 
778,  77  S.  W.  876,  was  a  prosecution  for 
Tiolation  of  an  ordinance  which  made  it  a 
misdemeanor  for  one  to  allow  a  growth  of 
weeds  to  stand  upon  his  laud.  The  defense 
was  predicated  upon  the  claim  that  the 
ordinance  was  an  attempted  invasion  of 
constitutional  rights  of  property.  But  the 
court  sustained  the  conviction,  saying, 
among  other  things:  ''A  man  may  be  will- 
ing to  run  the  risk  of  disease  by  permitting 
his  premises  to  be  in  an  unsanitary  condi- 
tion, but  he  has  no  right  to  subject  his 
neighbor  to  such  risks.  .  .  .  The  power 
to  prevent  nuisances,  to  provide  for  the 
general  health,  is  as  broad  as  the  necessity 
for  its  exercise.** 

In  Laurel  Hill  Cemetery  v.  San  Francisco, 
152  Cal.  464,  27  L.R.A.(N.S.)  260,  93  Pac. 
70,  14  A.  ft  E.  Ann.  Cas.  1080,  it  was  held 
that  an  ordinance  which  had  the  effect 
of  prohibiting  further  interments  in  exist- 
ing cemeteries  situated  in  densely  popu- 
lated portions  of  the  municipality  was  a 
reasonable  and  valid  exercise  of  the  police 
power;  and  the  fact  that  this  particular 
cemetery,  on  account  of  the  nature  of  the 
soil,  might  not  be  detrimental  to  the  pub- 
lic health,  did  not  affect  the  validity  of 
the  ordinance.  It  is  to  be  noted  that  when 
this  cemetery  was  established,  it  was  whol- 
ly without  the  limits  of  the  city,  and  at 
least  2  miles  from  the  business  part  of 
84  L.R^(N.S.) 


the  city  and  1  mile  from  the  residence  part 
thereof.  The  lands  embraced  within  its 
limits — 160  acres — ^were  publicly  dedicated 
to  cemetery  purposes;  the  owners  expended 
large  sums  of  money  in  preparing  and 
adorning  it;  a  considerable  area  remained 
unsold  at  the  time  the  ordinance  was  adopt- 
ed. Upon  full  consideration,  the  ordinance 
was  upheld;  the  court  saying  in  part:  "But 
while  the  action  of  a  legislative  body  in  as- 
suming to  exercise  the  police  power  is  al- 
ways subject  to  review  by  the  courts,  the 
question  of  the  expediency  or  necessity  of 
a  proposed  reptriction  is  primarily  for  the 
legislature,  and  the  courts  will  not  inter- 
fere with  the  exercise  of  the  legislative  dis- 
cretion unless  it  clearly  appears  that  such 
discretion  has  been  arbitrarily  or  unrea- 
sonably exercised.''  In  affirming  this  judg- 
ment of  the  California  supreme  court,  Mr. 
Justice  Holmes  said:  "If  every  member 
of  this  bench  clearly  agreed  that  burying 
grounds  were  centers  of  safety,  and  thought 
the  board  of  supervisors  and  the  supreme 
court  of  California  wholly  wrong,  it  would 
not  dispose  of  the  case.  There  are  other 
things  to  be  considered.  Opinion  still  may 
be  divided,  and  if,  on  the  hypothesis  that 
the  danger  is  real,  the  ordinance  would  be 
valid,  we  should  not  overthrow  it  merely 
because  of  our  adherence  to  the  other  be- 
lief. .  .  .  And  yet  again,  the  extent  to 
which  legislation  may  modify  and  restrict 
the  uses  of  property  consistently  with  the 
Constitution  is  not  a  question  for  pure  ab- 
stract theory  alone.  Tradition  and  the 
habits  of  the  community  count  for  more 
than  logic."  216  U.  S.  358,  64  L.  ed.  515, 
30  Sup.  Ct.  Rep.  301. 

Nelson  v.  Minneapolis,  112  Minn.  16,  29 
L.R.A.(N.S.)  260,  127  N.  W.  445,  involved 
the  validity  of  an  ordinance  authorizing  the 
summary  seizure  and  destruction  of  milk 
not  conforming  to  the  standard  fixed  by 
law.  It  was  argued  that  before  destroying 
the  milk  the  authorities  should  be  required 
to  ascertain  whether  it  was,  in  fact,  un- 
wholesome and  unfit  for  food;  and  that  to 
permit  the  destruction  without  regard  to 
this  question  would  amount  to  taking  prop- 
erty without  compensation  and  without  due 
process.  The  court,  however,  declined  to 
adopt  this  view,  and  held  that  the  ordi- 
nance was  not  violative  of  the  constitution- 
al right  of  property,  nor  a  taking  without 
due  process. 

The  riparian  owner's  right  to  bathe  in  the 
waters  on  which  his  land  borders  is  no 
more  sacred  or  any  different  in  kind  than 
his  right  to  fish  therein.  Both  are  prop- 
erty rights;  both  are  exclusive.  Yet  in  the 
exercise  of  the  police  power  the  legislature 
may  regulate  the  time  and  manner  in  whicli 
the  right  to  fish,  even  on  one's  own  land, 
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•hall  be  exercised,  so  as  to  subserve  the 
eommon  good.  State  v.  Theriault,  70  Vt. 
<17,  43  L.R.A.  290,  67  A^.  St.  Rep.  695,  41 
Atl.  1030.  And  as  was  pointed  out  in  that 
case,  in  Livermore  v.  Jamaica,  23  Vt.  361, 
it  was  said  that  the  taking  of  one's  land 
for  a  public  highway  is  not  such  a  taking 
aa  requires  a  money  compensation;  the 
benefit  secured  to  the  owner  by  such,  public 
improvement  being  sufficient  therefor. 

Dunham  v.  New  Britain,  56  Conn.  378, 
11  Atl.  354,  was  a  suit  for  an  injunction 
to  restrain  the  enforcement  of  an  ordi- 
nance prohibiting  boating,  sailing,  and  fish- 
ing on  Shuttle  Meadow  lake,  which  was 
the  source  of  defendant's  water  supply. 
The  lands  on  which  this  reservoir  was  cre- 
ated were  deeded  to  the  borough  of  New 
Britain  (to  whose  rights  the  defendant 
city  succeeded)  by  the  orator  and  his  fath- 
er. At  the  same  time,  by  a  separate  docu- 
ment, the  water  commissioners  attempted  to 
grant  to  the  Dunhams  the  right  "to  sail  on 
said  pond  and  take  fish  therefrom  at  all 
times;  said  privilege  not  to  be  enjoyed  by 
them  exclusively,  but  to  secure  to  them 
in  eommon  with  the  grantors  and  such 
other  persons  as  said  grantors  shall  li- 
eense  during  their  natural  lives."  After- 
wards the  Dunhams  established  a  pleasure 
resort  on  the  shore  of  the  lake,  and  car- 
ried on  a  profitable  business  renting  boats 
to  pleasure  seekers.  It  was  found  that  the 
"use  of  the  waters  of  the  lake  for  boating, 
sailing,  and  fishing  is  not  in  itself  inju- 
rious, not  a  nuisance,  and  the  agitation  of 
the  surface  of  the  water  is  beneficial;  but 
as  a  necessary  incident  to  or  concomitant 
of  soeh  use,  a  considerable  quantity  of 
impure  and  objectionable  and  decayed  and 
decomposing  matter,  filth,  and  various  ex- 
creta of  the  human  body  is  from  day  to 
day  deposited  in  the  water  of  the  lake.  But 
such  deposit  has  not  been,  and  is  not  at 
present,  in  sufiicient  quantities  to  be  ap- 
preciable in  its  effect  upon  the  water,  but 
the  knowledge  on  the  part  of  the  public 
of  such  deposit  produces  disgust,  and  tends 
to  prevent  the  use  of  the  water  by  the  public 
for  domestic  purposes.".  The  enforcement 
of  the  ordinance  reduced  the  profit  of  the 
orator's  business,  and  substantially  im- 
paired the  value  of  his  property.  The  va- 
lidity of  the  ordinance  was  one  of  the  prin- 
cipal points  argued.  After  calling  atten- 
tion to  the  fact  that  the  assignments  of 
error  restricted  tlie  question  for  review,  the 
court  said:  "To  prevent  the  possible  im- 
plication that  it  might  have  been  better 
for  the  plaintiff  had  these  matters  been 
assigned  for  error,  we  will  say,  in  pass- 
ing, that  in  our  opinion  the  decision  of 
the  court  upon  these  points  upon  the  facts 
as  found  was  oorred  The  ordinance  hav- 
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ing  for  its  object  the  preservation  of  the 
public  health,  and  being  adapted  to  that 
object,  and  having  been  authorized  by  the 
legislature,  was  a  proper  and  valid  exer- 
cise of  the  police  power  of  the  state." 

State  V.  Wheeler,  44  N.  J.  L.  88,  was  a 
prosecution  for  violating  an  act  prohibit- 
ing the  pollution  of  the  waters  of  any 
creeks,  ponds,  or  brooks  used  for  a  public 
water  supply.  In  affirming  a  conviction,  it 
was  held  that  the  offense  was  complete 
when  the  waters  were  contaminated  at  the 
point  where  the  objectionable  matter  was 
deposited,  although  the  impurity  did  ndt  in 
fact  appreciably  affect  the  waters  when  ar- 
rived at  the  reservoir.  That,  so  construed, 
the  act  was  not  unconstitutional.  That»  al- 
though it  might  limit  the  beneficial  use 
of  private  property,  it  w:as  a  valid  exer- 
cise of  the  police  power.  "Nor  is  there  any- 
thing," says  the  court,  "to  render  such  leg* 
islation  objectionable  because  in  some  in- 
stances it  may  restrain  the  profitable  use 
of  private  property  when  such  use  in  fact 
does  not  directly  injure  the  public  in  eom- 
fort  or  health.  For  to  limit  such  legisla- 
tion to  cases  where  actual  injury  has  oc- 
curred would  be  to  deprive  it  of  its  most  ef- 
fective force.  Its  design  is  preventive,  and 
to  be  effective  it  must  be  able  to  restrain 
acts  which  tend  to  produce  public  injury.". 

These  conclusions  were  approved  in  State 
ex  rel.  Board  of  Health  v.  Diamond  Mills 
Paper  Co.  63  N.  J.  Eq.  Ill,  51  Atl.  1019. 

State  ▼.  Griffin,  69  N.  H.  1,  41  L.R.A. 
177,  76  Am.  St.  Rep.  139,  39  Atl.  260,  was 
a  prosecution  of  a  riparian  owner  for  de- 
positing sawdust  in  a  tributary  of  Lake 
Massabisic,  which  is  the  source  of  the  wa- 
ter supply  of  the  city  of  Manchester.  Up- 
on a  full  consideration,  it  was  held  that  the 
prohibition  was  a  valid  exercise  of  the  po- 
lice  power,  and  the  conviction  was  sustained. 

Durham  v.  Eno  Cotton  Mills,  141  N.  C. 
015,  7  L.R.A.(N.S.)  321,  54  S.  E.  453,  was 
an  appeal  from  a  decree  enjoining  the  pol- 
lution of  Eno  river,  from  which  the  plain- 
tiff city  took  its  water  supply.  It  was  held 
that  it  was  not  an  infringement  of  the  con- 
stitutional rights  of  a  riparian  owner  for  the 
legislature  to  prevent  the  pollution  of  a  riv- 
er from  which  a  public  water  supply  is  tak- 
en, although  no  actual  injury  to  the  pub- 
lic health  or  comfort  is  shown.  Miles 
City  V.  State  Bd.  of  Health,  39  Mont.  405, 
25  L.R.A.(N.S.)  589,  102  Pac.  696,  was  a 
proceeding  to  annul  an  order  of  the  state 
board  of  henlth,  made  pursuant  to  statu- 
tory authority,  prohibiting  the  city  from 
discharging  unpurified  sewage  into  Yellow- 
stone river,  from  which  the  city  of  Glen- 
dive  took  its  water  supply.  It  was  held 
that  the  prohibition  was  a  proper  exercise 
of  the  police  power,  and  that  the  validity 
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of  the  board's  order  was  unaffected  by  the 
fact  that  the  intake  of  Glendive's  system 
was  so  far  below  the  outfall  of  the  Miles 
City  sewer  that  no  pollution  actually 
reached  it. 

Turning  again  to  the  case  in  hand,  we 
are  not  satisfied,  and  cannot  say,  that  the 
regulation  prohibiting  bathing  in  Berlin 
pond  was  a  palpable  violation  of  the  re- 
spondent's rights;  nor  can  we  from  the  rec- 
ord, aided  by  facts  of  which  we  may  take 
judicial  notice,  say  that  such  prohibition 
was  unnecessary  or  unreasonable.  On  the 
contrary,  We  take  notice  of  the  germ  theory 
of  disease,  and  thai  the  human  body  may 
give  off  germs  dangerous  to  the  public 
health,  and  that,  should  these  reach  the 
intake  of  the  water  supply,  they  mighty  as 
suggested  by  the  state  board,  spread  con- 
tagion throughout  the  city. 

Our  conclusion  is  that  upon  principle  and 
authority  the  action  of  the  state  board  of 
health  was  not  only  a  wise,  but  a  valid,  ex- 
ercise of  the  police  power,  lawfully  delegat- 
ed to  the  board,  and  that  the  respondent's 
conviction  must  stand. 

There  is  no  error,  and  the  respondent 
takes  nothing.    Let  execution  be  done. 


WASHINGTON    SUPRBMS    COURT. 

STATE  OF  WASHINGTON  EX  REL.  CITY 
OF  SOUTH  BEND,  Respt., 

V. 

MOUNTAIN    SPRING    COMPANY,    Appt. 

(66  Wash.  176,  105  Pao.  243.) 

Water  supply  —  contract  —  divisibility 
—  default. 

If  a  water  company,  after  the  municipali- 
ty has  been  found  to  be  unable  to  comply 
with  that  portion  of  its  agreement  in  a 
contract  for  a  municipal  water  supply  which 
requires  it  to  pay  hydrant  rentals,  proceeds 
with  the  performance  of  its  agreement  to 
furnish   water   to   the   inhabitants   of   the 


municipality,  it  will  not  be  permitted  sub- 
sequently, when  it  becomes  convenient  for 
it  to  do  so,  to  avx>id  its  duty  to  continue 
such  service,  on  the  ground  that  the  con- 
tract is  indivisible,  and  that  it  ia  absolved 
from  performance  by  the  city's  default, 

(December  3,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pacific  Coun- 
ty granting  a  mandamus  to  compel  defend- 
ant to  supply  the  plaintiff  city  with  water. 
AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shepard  &  Flett,  for  appellant: 

The  contract  is  an  entirety,  and  a  viola- 
tion of  the  relator's  obligation,  on  its  part, 
rendered  it  incapable  of  insisting  on  per- 
formance by  the  defendant  of  the  obliga- 
tions on  its  part. 

9  Cyc.  Law  &  Proc.  pp.  643-641^,  notes  69- 
61 ;  Childfl  Lumber  &  Mfg.  Co.  v.  Page, .  32 
Wash.  250,  73  Pac  363;  Chilberg  v.  Jones, 
3  Wash.  630,  28  Pac.  1104;  1  Farnham, 
Waters,  pp.  842-861;  Bienville  Water  Sup- 
ply Co.  V.  Mobile,  126  Ala.  178,  27  So.  781 ; 
Henry  v.  Sacramento,  116  Cal.  628,  48  Pac. 
728;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
96,  note;  Winfield  v.  Winfleld  Water  Co. 
61  Kan.  70,  32  Pac.  663,  61  Kan.  104,  33 
Pac  714. 

Mandamus  cannot  be  maintained  when  it 
is  shown  that,  whatever  the  past  defaults 
may  have  been,  the  defendant  is  comply- 
ing with  its  duty  at  the  time  of  the  action 
or  of  the  trial. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  728, 
note  2;  764,  note  14;  Hice  v.  Orr»  16  Wash. 
163,  47  Pac.  424;  Hewitt  v.  Root,  31  Wash. 
316,  71  Pac.  1021. 

Messrs.  Charles  B.  Miller,  Welsh  A 
Welsh,  and  John  I.  O'Phelan,  for  re- 
spondent: 

The  laws  in  existence  when  a  contract 
is  made,  including  those  which  affect  its 
validity,   construction,   discharge,   and  en* 


Note.  ^  Right  to  compel  water  company 
to  furnish  general  supply  while  tnu- 
nioipal  corporation  is  in  default  in 
paying  hydrant  rentals. 

No  other  case  has  been  found  where  the 
water  company  has  attempted  to  cut  off  the 
general  supply  to  the  innabitants  to  com- 
pel payment  for  water  furnished  for  public 
purposes.  The  right  to  summarily  cut  off 
the  public  supply  for  default  in  payment 
of  rentals  has  generally  been  denied  where 
the  parties  were  unable  to  agree  as  to  what 
was  a  reasonable  price. 

Thus,  in  Bienville  Water  Supply  Co.  v. 
Mobile,  112  Ala.  260,  33  L.R.A.  69,  67  Am. 
St.  Rep.  28,  20  So.  742,  it  was  held  that  an 
Injunction  will  be  granted  in  favor  of  a 
34  L.RJL(N.S.) 


city  to  restrain  the  summary  shutting  off 
of  the  supply  of  water  for  public  purposes, 
by  a  water  company  which  threatens,  in  vio- 
lation of  its  duty  to  the  public  assumed  by 
its  contract  with  the  city,  to  shut  off  the 
water  furnished  thereunder,  in  case  of  de- 
fault in  payments  by  the  city,  declared  by 
it  to  be  forfeited  under  the  contract  foV 
failure  to  furnish  an  adequate  supply  for 
fire  purposes. 

So,  the  shutting  off  of  the  public  water 
supply  for  fire  hydrants,  for  the  refusal  of  a 
municipality  to  pay  an  alleged  unreasou- 
able  charge  for  past  service,  may  be  en- 
joined. Washington  v.  Washington  Water 
Co.  70  N.  J.  Eo.  254,  62  Atl.  390. 

And  in  People  ex  rel.  Johnson  v.  Barrows, 
140  App.  Div.  24,  124  N.  Y.  Supp.  270,  it 
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forcement,  enter  into  the  contract  and  Jform 
a  part  of  it. 

Walker  t.  Whitehead,  16  Wall.  314,  21 
L.  ed.  357 ;  Kiehl  v.  South  Bend,  36  L.R.A. 
228,  22  C.  C.  A.  618,  44  U.  S.  App.  687,  76 
Fed.  921;  A.  H.  Averill  Mach.  Co.  v.  All- 
britton,  51  Wash.  30,  97  Pac.  1082;  8 
Cyc.  Law  k  Proc.  p.  933, 

Mandamus  is  the  proper  remedy  for  en- 
forcing the  duty  of  supplying  water  to  all 
those  who  come  within  the  class  or  com- 
munity for  whose  alleged  benefit  the  com- 
pany was  created. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  426; 
Haugen  t.  Albina  Light  &  Water  Co.  21 
Or.  411,  14  L.R.A.  424,  28  Pac.  244;  Troy 
Water  Co.  v.  Troy,  200  Pa.  453,  50  Atl.  269 ; 
State  ex  rel.  Milsted  y.  Butte  City  Water 
Co.  18  Mont  199,  32  L.R^.  697,  56  Am. 
St.  Rep.  674,  44  Pac  966;  American  Wa- 
terworks Co.  y.  State,  46  Neb.  194,  30  L.R.A. 
447,  60  Am.  St.  Rep.  610,  67  N.  W.  711; 
26  Cyc.  Law  k  Proc.  p.  378;  1  Famham, 
Waters,  pp.  826,  836,  837,  M  159,  160. 

Pnnbar,  J.,  delivered  the  opinion  q|  the 
court: 

This  is  an  appeal  from  a  judgment  for 
final  writ  of  mandate  entered  by  the  su- 
perior court  of  Pacific  county.  The  action 
was  first  brought  in  the  name  of  the  city 
as  plaintiff,  but  by  later  stipulation  the 
state  was  made  plaintifi*.  Stated  as  briefiy 
aa  possible,  the  amended  complaint  sets 
forth  the  granting  of  a  franchise  for  con- 
structing and  operating  waterworks  in  the 
city  of  South  Bend,  to  the  appellant,  or 
rather  to  the  South  Bend  Water  Company, 
to  whose  rights  the  appellant  succeeded, 
and  it  was  authorized  to  build,  operate,  and 
maintain  waterworks  in  the  city  under  such 
provisions  as  are  generally  incorporated 
in  franchises  of  this  character.  Among 
other  things,  it  was  required  that  the  wa- 
terworks should  be  so  constructed  that  the 
company  would  be  able  to  furnish  and 
maintain  to  the  city  and  its  inhabitants 
an  adequate  supply  of  pure,  wliolesome  wa- 


ter for  domestic,  sanitary,  and  manufactur- 
ing purposes,  and  should.be  able  to  furnish 
for  fire  protection  a  certain  amount,  etc. 
It  was  also  provided  that  there  should  be 
twenty-five   hydrants    at   stated    locations, 
and  that  the  number  of  hydrants  might  be 
increased.    Section  10  of  the  ordinance  stat- 
ed that  the  city  agreed  to  use  said  hydrants 
at  a  rental  of  $7.50  per  hydrant  per  month, 
to  be  paid  out  of  the  general  fund,  and 
a    sufficient    tax    should    be    levied    and 
collected  annually  to  make  the  payments 
for  hydrants  rented,  which  tax  should  be 
irrepealable   during  the   franchise.     There 
were  other  provisions   in   relation  to   the 
right  of  the  city  to  buy  the  waterworks 
under   certain    conditions    and    at   certain 
times,  and  a  provision  requiring  the  gran- 
tee, to  change  the  then  present  source  of 
supply  when  it  became  impure  or   inade- 
quate.    The  complaint,  in   short,   charged 
that  the  defendant  had  violated  its  fran- 
chise duty,  and  had  neglected  to  furnish 
an  adequate  supply  of  water.    The  amended 
answer  admitted  the  formal  allegations  of 
the  amended  complaint,  assignment  of  fran- 
chise to  defendant,  and  its  operation  and 
ownership  of  the  plant,  and  denied  all  of 
the  substantial  charges  of  failure  to  give 
the    required    service,    excepting    that    for 
brief  periods  and  sundry  times,  owing  to 
accident  and  other  causes  not  due  to  its 
fault,  there  had  been  interruptions  in  its 
mains  and  stoppages  in  its  supply;  but  al- 
leged that  they  had  been  repaired  and  re- 
stored  as   rapidly   as    possible,    admitting 
that  a  few  of  the  residences  had  been  placed 
at  such  an  elevation  that  it  was  not  pos- 
sible to  convey  water  to  them. 

For  a  separate  affirmative  defense,  the  de- 
fendant pleaded  that,  in  July  and  August, 
1891,  negotiations  were  had  with  a  view  to 
the  construction  of  a  system  of  waterworks 
for  the  city,  which  was  then  of  about  1,000 
population.  That  it  was  agreed  that  the 
city  should  grant  the  franchise  for  thirty 
years,  and  the  South  Bend  Water  Com- 
pany should  install  and  maintain  fifty  hy- 


was  held  that  the  board  of  water  commis- 
sioners were  not  justified  in  turning  off  the 
supply  from  the  public  parks  for  the  failure 
of  the  park  board  to  pay  for  the  water,  since 
the  supply  furnished  to  the  parks  was  to 
meet  a  public  necessity,  and  should  not  be 
interfered  with.  It  was  suggested  by  the 
court  that  if  a  duty  existed  on  the  part  of 
the  park  board  to  pay  water  rentals,  the 
appropriate  remedy  to  compel  payment, 
would  be  mandamus. 

But  in  Tyrone  Gas  k  Water  Co.  v.  Bur- 
ley,  19  Pa.  Super.  Gt.  348,  it  was  held  that 
the  water  comnanj  is  not  required  to  fur- 
nish water  without  compensation,  and  may 
torn  it  off,  where  the  municipality  has  re- 
fused to  pay  the  water  rate  fixed  by  the 
34  L.R.A.(NJ3.) 


water  company,  for  the  water  furnished  to 
the  fire  plugs,  and  has  refused  to  take  any 
steps  to  have  that  rate  adjusted  by  the 
court  in  the  manner  provided  by  law. 

In  the  Tyrone  Gas  ft  Water  Co.  Case,  the 
question  was  raised  in  a  suit  to  recover  a 
statutory  penalty  for  turning  on  the  water 
of  a  water  company  without  authori^,  and 
the  members  of  the  borough  council  who 
turned  on  the  water,  although  directed  so  to 
do  by  an  ordinance  passed  by  the  council, 
were  held  liable  for  toe  penalty  so  imposed. 

The  cases  passing  upon  the  general  ques- 
tion of  right  to  discontinue  service  to  com- 
pel payment  of  water  bills  are  collected  in 
a  note  in  31  LJtJl.(N.S.)  301.      A.  L.  R. 
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drants  for  fire  protection,  at  the  monthly 
rental  of  $7.50  each,  and  an  ordinance  to 
that  effect  was  passed.    That  the  terms  of 
this  contract  were  mutually  interdependent 
and  indivisible.    That,  to  obtain  the  neces- 
sary capital,  and  comply  with  the  terms  of 
the  ordinance,  and   afford  proper  security 
to  investors,  it  was  necessary  that  the  com- 
pany should  have  some  certainty  of  a  sub- 
stantial income  whereby  it  could  meet  its 
expenses  of   operation   and   fixed   charges. 
That  at  that  time  the  assessed  valuation 
of  the  property  of  the  city  was  $2,368,000, 
and  that  there  was  no  outstanding  debt, 
except  a  bonded  debt  of  $60,000.    That,  in 
reliance  on  this  franchise  and  the  hydrant 
rental,  the  company  raised  the  necessary 
capital  by  loan,  and  constructed  this  sys- 
tem.    That  as  originally  built  it  was  op- 
erated  by  steam   power,   the  works  being 
partly  constructed  in  1891-92.     That  dis- 
putes arose  between  the  company  and  the 
city  as  to  the  company  complying  with  all 
the  terms  of  the  ordinance,  litigation  en- 
sued, and  compromise  was  agreed  to,  where- 
by, as  a  substitute  for  ordinance  No.  100, 
the   ordinance    just   above    referred   to,    a 
new  ordinance  was  passed,  in  similar  terms, 
except  that,  instead  of  fifty  hydrants,  the 
company  was  to  install  and  receive  rent  at 
the    same    rate    for    only    twenty-five    hy- 
drants, with  privilege  on  the  part  of  the 
city  to  order  an  extension  of  mains,  etc. 
That  the  city,  in  order  to  pay  for  the  hy- 
drant rental,  was  to  raise  money  by  gener- 
al taxation.     On  April  3,   1893,  ordinance 
No.  118  was  passed  by  the  city  council  as 
a  substitute  for   said  ordinance  No.   100, 
and  the  company  proceeded  with  the  con- 
struction of  its  system,  and  installed  the 
twenty-five  hydrants  by  July  7,  1893,  and 
supplied  water  through  its  said  system  to 
the  inhabitants  of  the  city,  and  provided 
fire  protection  by  means  of  hydrants.     On 
July  17,  1893,  and  until  March  1,  1894,  the 
city  issued  and  delivered  its  warrants  for 
hydrant  rental;  but  none  of  them  has  ever 
been  paid.     In  consequence  of  the  general 
collapse  of  credit  and  decline  of  business 
throughout  this  and  other  states   in   1893 
and  1894,  the  city's  business  and  popula- 
tion were  checked,  and  in  1894,  1895,  and 
1896,   the   actual   volume   of  business  and 
population    of    the    city    progressively    de- 
clined, and  the  assessed  valuation  progres- 
sively  fell,   while   the   city's   debt   rapidly 
grew.     The  assessment  of  June,  1892,  was 
$1,908,000.    In  October,  1893,  it  was  $520,- 
000.    The  general  city  debt  in  excess  of  the 
bonds  in  October,  1893,  was  $21,500,  and 
in  1894  was  about  $26,000.    The  principal 
of  the  bonded  debt  remained  unpaid,  and 
part  of  the  accrued  interest  was  unpaid. 
The  assessed  valuation  of  the  city  at  no 
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time  since  1894  has  exceeded  $1,000,000. 
By  reason  of  the  default  of  the  city  to  pay 
its  hydrant  warrants,  the  South  Bend 
Water  Company  became  embarrassed,  and 
a  mortgage  foreclosure  suit  in  the  United 
States  circuit  court  in  1894  resulted  in  a 
receivership,  and  the  receiver  for  some 
time  operated  the  property  by  order  of  the 
court.  By  order  of  the  court  he  also 
brought  an  action  against  the  city  to  re- 
cover the  hydrant  rentals,  and  upon  a 
trial  on  the  merits  in  the  United  States 
circuit  court  in  1895,  judgment  for  the  de- 
fendant was  entered,  upon  the  ground  that, 
although  the  city  was  not  indebted  in  ex- 
cess of  its  constituUonal  limit  when  the 
franchise  by  ordinance  118  was  granted,  it 
was  so  indebted  when  the  hydrant  service 
began  in  July,  1895,  and  so  remained,  and 
that  the  city,  under  the  state  Constitution, 
could  not  incur  any  indebtedness  for  hy- 
drant service  under  said  franchise  when  it 
was  indebted  over  its  constitutional  limit. 

Upon  a  writ  of  error  to  the  United  States 
circuit  court  of  appeals  from  this  judg- 
ment, it  was  affirmed.  On  account  of  finan- 
cial embarrassment  and  decline  of  income, 
the  South  Bend  Water  Company  was  re- 
organized, and  this  defendant  was  incor- 
porated by  its  creditors  and  principal  stock- 
holders in  1895.  The  franchise  and  water- 
works were  acquired,  the  motive  power  was 
changed  from  steam  to  gravity,  the  origi- 
nal source  of  water  supply  was  abandoned, 
and  other  sources  obtained.  Upon  the  trial 
of  the  cause,  the  court  found  that  the  de- 
fendant had  failed  to  supply  water  as  al- 
leged in  the  complaint,  in  violation  of  its 
contract,  and  the  writ  of  mandate  was 
issued  as  prayed  for.  From  such  order  this 
appeal  is  prosecuted;  the  contentions  be- 
ing: (1)  That  there  was  no  obligation 
on  the  part  of  the  defendant  to  comply 
with  the  contract,  for  the  reason  that  the 
contract  made  with  the  city  was  an  entire 
contract;  and  (2)  that  the  trial  of  the 
cause  resulted  in  the  showing  that  the 
defendant,  as  a  matter  of  fact,  had  not 
failed  to  supply  the  water  required  by  the 
ordinances. 

On  the  first  question  there  seems  to  be 
a  dearth  of  authority  on  the  particular 
propositions  involved  in  this  case.  The 
appellant  recognizes  the  inapplicability  of 
the  authorities  generally,  but  cites,  as  in- 
structive litigation  bearing  on  the  principles 
involved  in  this  case,  Winfield  v.  Winfield 
Water  Co.  51  Kan.  70,  32  Pac.  663,  and 
the  companion  case  of  Winfield  Water  Co. 
V.  Winfield,  61  Kan.  104,  33  Pac.  714;  but 
the  decisions  in  those  cases  fail  to  reach 
the  contested  proposition  here.  In  the  first 
case  cited,  however,  as  bearing  upon  the 
right  of  the  city  to  bring  this  action  for 
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the  benefit  of  the  reeidents  of  the  city,  it 
is  decided  that  there  is  no  such  privity  be- 
tween the  private  citizen  and  the  water 
company  as  would  give  the  citizen  a  right 
to  compel  the  company  to  perform  its  con- 
tract with  the  city,  and,  further,  tliat  it 
is  not  only  the  privilege,  but  the  duty,  of 
the  city  to  compel  the  ^vater  company  to 
furnish  the  citizens  with  water  in  accord- 
ance with  its  contract.  This  question,  how- 
ever^ is  set  at  rest  in  this  case  by  the  in- 
tervention of  the  state,  and,  further,  by 
stipulation  of  the  parties  that  the  defend- 
ant would  raise  no  objection  to  the  form 
and  nature  of  the  action,  and  that  the  case 
should  be  tried  upon  its  merits.  It  must 
be  admitted  that  the  case  is  beset  with 
difficulties,  and  that  injustice  to  a  certain 
extent  will  be  inflicted  whichever  way  it 
may  be  determined.  There  is  much  force 
in  the  contention  of  learned  counsel  for 
appellant  that  this  should  be  construed  to 
l>e  an  entire  or  indivisible  contract,  and  it 
is  urged  with  reason  that  the  water  com- 
pany had  a  right  to  rely  upon  the  perform- 
ance by  the  city  of  its  part  of  the  contract, 
and  that  such  reliance  might  have  been  tlie 
controlling  motive  in  incurring  the  obliga- 
tions binding  on  the  company;  and  it  is 
argued  that,  where  the  considerations  mov- 
ing from  each  party  to  the  other  are  practi- 
cally concurrent,  the  contract  is  indivisible, 
and  that  the  failure  to  pay  the  considera- 
tion moving  to  the  public  service  corpora- 
tion is  therefore  a  bar  to  an  action  for  not 
rendering  the  service  which  it  is  obligated 
to  render  under  the  contract,  when  the  ac- 
tion is  brought  by  the  party  failing  to 
pay. 

This  la  no  doubt  the  general  rule;  but 
peculiar  conditions  are  involved  in  this 
transaction,  and  these  conditions  must  be 
taken  into  account.  In  entering  into  this 
contract,  the  city  acted  in  a  dual  capacity. 
It  acted  for  the  city,  and  stipulated  foj 
the  protection  of  the  city's  property.  It 
also  acted  as  agent  for  tlie  residents  of  the 
city,  which,  as  we  have  seen,  it  was  its 
duty  to  do;  the  residents  as  individuals  be- 
ing practically  powerless  to  obtain  water, 
having  no  control  of  the  streets  of  the 
municipality.  And  the  contract  for  the 
rental  of  the  hydrants  was  evidently  a  con- 
tract in  the  interest  of  the  city  as  such; 
but,  whether  the  contract  is  technically 
divisible  or  indivisible,  if  the  theory  con- 
tended for  by  appellant  should  prevail, 
the  residents  of  the  city  would  be  left  remed- 
iless, because,  if  the  company  can  vio^ 
late  one  part  of  its  contract  because  of  the 
failure  of  the  city  to  pay  its  hydrant  rent- 
al, it  can  with  perfect  impunity  violate  all 
of  them  in  whole  or  in  part.  It  has  al- 
ready lowered  its  plant  132  feet,  thereby 
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necessarily  reducing  the  altitude  of  its 
operations,  and  making  the  water  system 
ineffectual  to  a  portion  of  the  city  which 
was  within  its  reach  before.  By  the  same 
token  it  can  reduce  it  132  feet  more,  and 
still  further  incapacitate  itself.  It  can 
violate  the  ordinances  in  relation  to  prices 
charged,  and  plead  in  extenuation  the  fail- 
ure of  the  city  to  pay  its  hydrant  rentals. 
It  can  refuse  to  supply  the  residents  of  the 
city  with  pure  water  for  domestic  purposes 
or  for  any  other  purpose,  except  under  con- 
ditions it  sees  fit  to  impose,  without  re- 
straint or  control,  until  the  condition  would 
become  intolerable;  while,  at  the  same 
time,  it  is  operating  under  the  laws  gov- 
erning public  service  corporations,  and  en- 
joying special  privileges,  using  and  occupy- 
ing the  streets  of  the  city,  protected  in 
such  use  and  occupancy  by  the  franchise 
which  it  obtained  through  this  very  con- 
tract^ which  it  now  says  cannot  be  en- 
forced against  it.  If  the  city  were  now 
seeking  to  compel  the  company  to  furnish 
water  for  the  operation  of  the  hydrants 
for  fire  purposes,  and  to  comply  with  its 
contract  in  that  respect,  while  it  refused  to 
pay  the  rental,  the  position  of  the  appel- 
lant would  be  unassailable;  or  if  the  com* 
pany  had  abandoned  the  contract  as  an  en- 
tirety when  it  was  breached  by  the  city, 
and  had  vacated  the  streets,  we  apprehend 
the  city  would  not  have  had  power  to  com- 
pel the  performance  of  a  contract  a  por- 
tion of  which  it  had  failed  to  comply  with. 
But  in  this  case,  after  it  had  been  judicial- 
ly determined  that  the  city  was  powerless 
to  comply,  for  a  time  at  least,  with  that 
part  of  the  contract  concerning  the  hydrant 
rentals,  the  company  elected  to  proceed 
with  the  contract  with  that  portion  elimi- 
nated, and  it  is  now  estopped  from  plead- 
ing its  indivisibility,  for  it  cannot  claim 
the  benefit  of  that  portion  of  the  contract 
which  subserves  its  interest,  and  repudiate 
that  portion  which  provides  for  the  per- 
formance of  a  duty  on  its  part.  By  its 
own  act  it  has  placed  the  construction  of 
divisibility  on  this  contract,  and  it  has 
operated  for  many  years  under  this  con- 
struction. It  is  elementary  that  where 
there  is  an  ambiguity  in  the  terms  of  a 
contract,  courts  will  generally  give  it  the 
construction  placed  upon  it  by  the  parties 
to  it,  especially  where  they  have  acted  un- 
der it  for  a  great  length  of  time,  and  more 
especially  where,  as  is  shown  by  the  testi- 
mony in  this  case,  the  water  company  has 
frequently  promised  during  all  these  years 
to  improve  the  system  so  that  it  could  fur- 
nish water  in  compliance  with  the  terms  of 
the  contract. 

On  the  merits  of  the  ease,  a  careful  ex- 
amination of  all  the  testimony  convinces 
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us  that  the  findings  of  the  trial  court  are 
fully  justified. 

There  being  no  error  committed  by  the 
court  in  the  admission  or  rejection  of  testi- 
mony, or  in  any  other  respect,  the  judg- 
ment is  affirmed. 

Rndkln,  Ch.  J.,  and  Crow,  Mount,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied* 


KENTUCKY  COURT  OF  APPEALS. 

CINCINNATI,  NEW  ORLEANS,  A  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

JESSE  RUE,  by  Next  Friend. 

(142  Ky.  694,  134  S.  W.  1144.) 

Master  —  assault  by  train  crew  —  tres- 
passer. 

A  railroad  company  is  not  liable  for  an 
assault  by  the  crew  of  a  freight  train  upon 
one  who  had  been  a  trespasser  upon  it  but 
had  left  it,  and  who  was  not  attempting  to 
return  to  it,  incited  by  the  fact  that  Uiey 
thought  he  had  undone  a  coupling,  so  as  to 
break  the  train  in  two,  requiring  it  to  stop. 

(March  10,  1911.) 

Note,  ^  Liahility  of  railroad  cotnpany 
for  injuries  inflicted  hy  its  employees 
on  a  trespasser  after  the  latter  Had 
left  the  train. 

As  to  liability  of  a  railway  or  street 
railway  for  assault  by  employee  on  passen- 
ger outside  of  car  or  train,  see  note  to 
Blomsness  v.  Puget  Sound  Electric  R.  Co. 
17  L.R.A.(N.S.)  763,  and  the  later  cases  of 
Jackson  v.  Old  Colony  Street  R.  Co.  30 
L.R.A.(N.S.)  1046,  and  Berryman  v.  Penn- 
sylvania R.  Co.  30  L.R.A.(N.S.)   1049. 

As  to  whether  an  assault  growing  out  of 
a  quarrel  commenced  while  employee  is 
acting  within  the  scope  of  his  employment 
may  be  regarded  as  a  personal  act  of  the 
employee,  for  which  employer  is  not  liable, 
see  note  to  New  Ellerslie  Fishing  Club  v. 
Stewart,  9  L.R.A.(N.S.)  475. 

As  to  liability  of  master  for  torts  com- 
mitted by  a  servant  in  course  of  his  em- 
ployment, and  with  a  view  to  the  further- 
ance of  his  master's  business,  but  contrary 
to  the  master's  express  instructions,  see  note 
to  Barrett  v.  Minneapolis,  St.  P.  k  S.  Ste. 
M.  R.  Co.  18  L.R.A.(N.S.)  416. 

As  to  liability  of  private  person  or  cor- 
poration for  acts  of  special  police  officer 
appointed  by  public  authority,  see  notes 
to  McKain  r.  Baltimore  k  O.  R.  Co.  23 
L.R.A.(N.S.)  289,  and  Pennsylvania  R.  Co. 
V.  Kelly,  30  L.R.A.(N.S.)  481. 

It  is  generally  held  that  a  railroad  com- 
pany is  liable  for  the  wrongful  act  of  its 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jessamine 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
assault  and  battery  committed  on  him  by 
defendant's  servants  in  charge  of  a  freight 
train.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Galvln,  with  Mr.  N.  Ij.  Bron* 
augh,  for  appellant: 

A  carrier  is  not  liable  for  an  assault  by 
its  servants  upon  trespassers  or  third  per- 
sons. 

3  Thomp.  Neg.  §  3187 ;  Farber  v.  Missou- 
ri P.  R.  Co.  32  Mo.  App.  378;  Farber  v. 
Missouri  P.  R.  Co.  116  Mo.  81,  20  L.R.A. 
364,  22'  S.  W.  631 ;  Hanson  v.  Urbana  k  C. 
Electric  Street  R.  Co.  76  IlL  App.  474; 
Winnegar  v.  Central  Pass.  R.  Co.  85  Ky. 
552,  4  S.  W.  237 ;  Louisville  &  N.  R.  Co.  v. 
Routt,  26  Ky.  Lu  Rep.  887,  76  S.  W.  513; 
Sullivan  v.  Louisville  &  N.  R.  Co.  116  Ky. 
447,  103  Am.  St.  Rep.  330,  74  S.  W.  171; 
10  Enc.  Ev.  608;  Chicago,  R.  I.  k  P.  R.  Co. 
V.  Brackraan,  78  111.  App.  141;  Little  Miami 
R.  Co.  V.  Wetmore,  19  Ohio  St.  110,  2  Am. 
Rep.  373;  Corcoran  ▼.  Concord  k  M.  R.  Co. 
6  C.  C.  A.  231,  5  U.  S.  App.  453,  56  Fed. 
1014;  Bess  v.  Chicago  k  0.  R.  Co.  35  W.  Va. 
492,  29  Am.  St.  Rep.  820,  14  S.  E.  234; 
Towanda  Coal  Co.  v.  Heeman,  86  Pa.  418; 
Dougherty  v.  Chicago,  M.  k  St.  P.  K.  Co.  137 

servant  in  inflicting  injuries  on  a  trespasser 
after  the  latter  has  left  its  train,  where  the 
servant  was  acting  within  the  general  scope 
of  his  employment,  although  the  wrong  waa 
not  expressly  authorized  by  the  master, 
and  was  wantonly  or  recklessly  done. 

In  Girvin  v.  New  York  C.  k  H.  R.  R.  Co. 
166  N.  Y.  289,  59  N.  E.  921,  where  the 
plaintiff,  a  trespasser,  testified  that  a  brake- 
man  pursued  him  over  the  cars,  and  that, 
as  he  jumped,  the  brakeman  jumped  on  top 
of  him,  striking  him  before  he  reached  the 
ground,  and  then  kicked  him  and  raised  him 
up  and  struck  him  in  the  face  several  times, 
it  ^-ns  held  that  the  jury  might  find  that 
the  assault  was  commenced  on  the  car  be- 
fore they  left  the  train,  and  that  the  ques- 
tion of  whether  he  acted  within  the  scope 
of  his  employment  was  for  the  jury,  the 
court  saying:  "The  rule  of  liability  gov- 
erning cases  of  this  character  is  well  stated 
in  the  case  of  Mott  v.  Consumers'  Ice  Co. 
73  N.  Y.  643.  It  is  that  'for  the  acts  of  a 
servant  within  the  general  scope  of  his  em- 
ployment, while  engaged  in  his  master's 
business,  and  done  with  a  view  to  the  fur- 
therance of  that  business  and  the  master's 
interest,  the  master  will  be  responsible, 
whether  the  act  be  done  negligently,  wan- 
tonly, or  even  wilfully.  •  •  .  But  if  a 
servant  goes  outside  of  his  employment,  and 
without  regard  to  his  service,  acting  mali- 
ciously, or  in  order  to  effect  some  purpose 
of  his  own,  wantonly  commits  a  trespas-s 
or  causes  damage  to  another,  the  master  U 
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Iowa,  267,  14  L.R.A.(N.S.)    590,   126  Am. 
St  Rep.  282,  li4  N.  W.  902. 
Mr.  Ererett  B.  Hoover,  for  appellee : 
The  appellant   ia   liable   for   acts   of   its 
senranta  within  the  scope  of  their  employ- 
ment. 

Smith  V.  Louiaville  &  N.  R.  Co.  95  Ky.  11, 
22  L.R.A.  72,  23  S.  W.  652;  Illinois  C.  R. 
Co.  Y.  West,  22  Ky.  L.  Rep.  1387,  60  S.  VV. 
290;  Thurman  v.  Louisville  &  N.  R.  Co. 
17  Ky.  L.  Rep.  1343,  34  S.  W.  893;  Lex- 
ington R.  Co.  V.  Coaine,  111  Ky.  799,  98 
Am.  St.  Rep.  430,  64  S.  W.  848;  Williams 
T.  Southern  R.  Co.  115  Ky.  320,  73  S.  W. 
779;  Robarda  v.  P.  Bannon  Sewer  Pipe  Co. 
130  Ky.  381,  18  L.R.A.(N.S.)  923,  132  Am. 
St  Rep.  394,  113  S.  W.  429;  South  Coving- 
ton ft  C.  Street  R.  Co.  t.  Cleveland,  30 
Ky.  L.  Rep.  1072,  11  L.R.A.(N.S.)  853,  100 
8.  W.  283;  Elliott  v.  Louisville  &  N.  R.  Co. 
21  Ky.  L.  Rep.  630,  62  S.  W.  833 ;  Wise  v. 
Covington  ft  C.  Street  R.  Co.  91  Kv.  537. 
16  S.  W.  351;  New  Ellerslie  Fishing  Club  v. 
Stewart,  123  Ky.  8,  9  L.R.A.(N.S.)  475,  93 
S.  W.  598. 

Seule,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  Jesse  Rue,  an  infant  eigh- 
teen years  of  age,  by  his  next  friend,  Joseph 
Rue,  brought  this  action  in  the  court  below, 
against  the  appellant,  Cincinnati,  New  Or- 


leans, ft  Texas  Pacific  Railway  Company, 
to  recover  damages  in  the  sum  of  $1,800  for 
an  alleged  assault  and  battery  committed 
upon  the  infant  appellee  by  its  servants 
in  charge  of  a  freight  train.  It  was,  in  sub- 
stance, alleged  in  the  petition  that  while  the 
infant  appellee  was  "upon  and  about"  the 
freight  train,  the  crew  in  charge  thereof, 
consisting  of  James  Keith,  conductor,  Thom- 
as Headly  and  Pink  Blair,  brakemen,  in  or- 
der to  prevent  him  from  riding  on  the  train, 
"did  wrongfully,  unnecessarily,  negligently, 
unlawfully,  and  maliciously  shoot  at,  as- 
sault, beat,  bruise,  and  kick  the  said  Jesse 
Rue,  and  curse,  threaten  to  kill,  injure,  and 
mistreat  him,  thereby  causing  him  great 
bodily  and  mental  pain  and  suffering."  The 
answer  did  not  deny  that  the  crew  of  the 
freight  train  was  composed  of  the  persons 
named,  but  traversed  all  other  averments  of 
the  petition.  The  trial  resulted  in  a  ver- 
dict in  favor  of  appellee  for  $500  damages, 
and  judgment  was  duly  entered  in  conform- 
ity thereto.  Appellant  was  refused  a  new 
trial,  and  has  appealed. 

Numerous  ground  were  filed  in  support 
of  the  motion  for  a  new  trial;  but  those 
most  strongly  urged  were  ( 1 )  that  the  court 
did  not  properly  instruct  the  jury;  (2) 
that  the  verdict  was  contrary  to  and  unsup- 
ported by  the  evidence;  (3)  that  the  jury 
should  have  been  peremptorily  instructed  to 


not  responsible.'  ...  It  may  be  that 
the  brakeman  had  not,  at  the  time  the  boy 
sprang  from  the  car,  actually  seized  hold  of 
liim,  but  the  brakeman  was  pursuing  him 
■8  fast  as  he  couM  run,  in  a  threatening 
manner,  with  his  hands  nearly  upon  him, 
•0  that  he  came  in  physical  contact  with 
him  before  striking  the  ground.  If  the  as- 
uult  was  commenced  before  leaving  the 
ctr,  the  brakeman  was  acting  within  the 
•cope  of  his  employment,  and  the  defendant 
bectine  liable  for  his  acts." 

In  Jones  v.  Seaboard  Air  Line  R.  Co.  150 
K.  C.  473,  64  S.  £.  205,  in  an  action  by 
one  who  attempted  to  climb  upon   a   box 
car,  and  was  shot  by  a  flagman  on  the  car 
when  he  started  to  run,  where  no  exception 
or  objection  was  made  by  the  plaintiff  to 
the  issues  submitted,  and   the  jury   found 
tliat  the  injury  was  done  in  a  reckless  and 
wanton  manner,   and  that  the  defendant's 
lervant  was  not  acting  within  the  scope  of 
his  employment  when  he  committed  the  as- 
Mult,  the  defendant   was  held   not   liable, 
tnd  was  held  entitled  to  have  judgment  en- 
tered on  the   verdict,   or   to   a   new   trial. 
The  court,  however,  said:     "Whatever  dif- 
ferences of  opinion  may  have  existed  in  the 
past,  the  decided  weight  of  judicial  opinion 
eoncurs  that   for  torts   committed  bv   the 
•ervant  while  on  duty  and  acting  within 
the  scope  of  hia  employment  or  line  of  his 
doty,  proximately  Injurious  to  another,  the 
master  la  liable.    The  fact  that  the  tort  was 
committed  recklessly,  wantonly,  or  wilfully, 
34L.R.A.(N.8.) 


if  within  the  scope  of  the  employment,  does 
not  exonerate  the  master." 

Brown,  Judge,  concurring  in  this  case, 
said:  "There  is  not  a  scintilla  of  evidence 
in  the  record  that  the  brakeman  shot  at 
the  plaintiff  in  an  endeavor  either  to  keep 
plaintiff  off  the  train  or  to  put  him  off 
after  he  was  on.  Upon  all  the  evidence,  the 
act  of  the  brakeman  was  neither  authorized 
by  the  defendant,  nor  done  in  the  discharge 
of  the  brakeman's  duty  to  do  it.  It  was 
plainly  a  reckless,  'devil-may-care'  act,  for 
the  consequences  of  which  the  person  who 
did  it  should  be  punished,  and  not  his  in- 
nocent employer,  who  could  not  prevent  it 
and  did  not  ratify  it." 

So,  where  a  statute  declares  that  the 
master  shall  be  liable  for  the  torts  of  his 
servant  when  done  in  the  prosecution  and 
within  the  scope  of  his  business,  whether  the 
same  be  negligent  or  voluntary,  a  rail- 
road is  liable  for  the  act  of  one  employed 
to  arrest  trespassers  who  were  stealing  or 
attempting  to  steal  rides  on  its  trains, 
where,  after  arresting  one  and  compelling 
him  to  get  off  of  a  car,  he  negligently, 
recklessly,  and  wantonly  fired  on  the  prison- 
er, and  injured  him,  after  the  latter  had 
broken  away,  while  on  the  way  to  the  place 
of  confinement.  Southern  R.  Co.  v.  James, 
118  Ga.  340,  63  L.R.A.  257.  45  S.  E.  303. 
The  court  said:  "The  authority  to  make  the 
arrest  and  to  confine  the  prisoner  implied 
the  authority  to  use  such  force  or  violence 
as  was  necessary.     The  servant,  through  a 
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find  for  the  "appellant.  In  order  to  deter- 
mine whether  any  of  the  foregoing  grounds 
merit  a  ruling  from  us  favorable  to  appel- 
lant, consideration  of  the  evidence  appear- 
ing in  the  record  will  be  necessary. 

According  to  the  evidence  of  appellee,  fur- 
nished mainly  by  his  own  testimony,  he  and 
/wo  companions,  James  Coovert  and  Boone 
Phelps,  both  adults,  rode  upon  one  of  appel- 
lant's passenger  trains  on  Sunday  March  27, 
1910,  from  High  Bridge  to  Lexington,  and 
spent  the  afternoon  and  evening  in  that  city. 
Tliere  being  no  night  passenger  train  upon 
which  they  could  return  to  High  Bridge,  at 
2  o'clock  on  the  morning  of  March  28th, 
they  boarded  at  Lexington,  without  the  per- 
mission of  appellant  or  any  of  its  servants, 
a  freight  train  going  south  to  High  Bridge, 
that  they  might  return  to  their  homes  at 
that  place.  After  getting  upon  the  train, 
they  so  secreted  themselves  that  their  pres- 
ence thereon  did  not  become  known  to  the 
train  crew.  When  near  Nicholasville,  and 
in  8  miles  of  High  Bridge,  the  freight  train 
in  going  up  a  heavy  grade  became  un- 
coupled, and  was  stopped.  When  it  stopped, 
appellee  got  off  the  train  on  the  left  side 
thereof.  His  two  companions  got  off  on  the 
right,  and  remained  in  hiding  during  the 
scenes  that  followed.  Appellee,  however,  ac- 
cording to  his  testimony,  was  less  fortunate, 
for,  as  he  walked  off  down  the  railroad  and 


beside  the  track,  he  was  seen  by  Pink  Blair, 
one  of  the  train  crew,  who  started  toward 
him  with  the  remark,  "Here  he  is,  Tom," 
at  the  same  time  firing  a  shot  from  a  pistol 
held  in  his  hand.  Appellee  ran  some  dis- 
tance followed  by  Blair,  who  again  fired  the 
pistol,  and  said:  "Stop,  you  God  damn  son 
of  a  bitch,  or  I'll  kill  you."  Appellee  con- 
tinued to  run,  followed  by  Blair,  until  he 
got  over  a  fence,  and  off  appellant's  right  of 
way,  but,  being  in  fear  of  the  pistol,  he, 
at  Blair's  command,  permitted  the  latter 
to  approach  him.  Blair  accused  him  of  un- 
coupling the  train,  which  appellee  denied. 
Blair,  with  others  of  the  train  crew,  who 
had  in  the  meantime  come  up,  then  took 
appellee  back  to  the  train,  on  the  way 
threatening  to  deliver  him  to  a  peace  officer. 
Upon  arriving  at  the  train  Blair  and  others 
of  the  crew,  as  further  testified  by  appellee, 
assaulted,  kicked,  'and  knocked  appellee 
down,  after  which  the  train  departed  for  its 
destination,  leaving  appellee  standing  near 
the  track.  His  two  companions  came  out  of 
their  place  of  concealment  after  the  train 
left,  and  walked  with  him  to  High  Bridge. 
They  testified  that  they  did  not  see  the  train 
crew  assault  or  strike  appellee,  as  the  train 
separated  them  from  appellee  and  his  as- 
sailants, and  so  obstructed  the  view  from 
their  place  of  concealment  as  to  prevent 
them  from  witnessing  what  occurred;   but 


want  of  judgment  and  discretion,  used  an 
unjustifiable  amount  and  character  of  force 
and  violence.  He  did  so  in  an  attempt  to 
execute  the  authority  to  arrest  and  impris- 
on, and  the  master  is  liable  for  the  injury 
thus  wrongfully  inflicted  upon  the  plaintiff." 

And  in  an  action  against  the  railroad  by 
one  who  was  shot  by  the  company's  detec- 
tive shortly  after  he  left  a  car,  where  it  was 
shown  that  the  detective  was  present  at  the 
time  of  the  shooting,  and  that  he  was  in  the 
employ  of  the  company  as  its  special  oflUcer, 
detective,  or  special  policeman,  whose  duty 
it  was  to  protect  the  company's  trains  and 
property,  and  to  investigate  all  violations 
of  law  alonsr  the  line  of  the  road,  and 
that  the  plaintiff  and  his  companions  had 
been  on  one  of  the  railroad's  trains  as  tres- 
passers, and  acting  in  a  disorderly  manner, 
it  will  be  assumed  that  the  detective  was 
there  for  the  purpose  of  performing  his 
duty  as  an  officer  of  the  company,  and 
it  is  not  incumbent  on  the  plaintiff  to 
show  by  affirmative  testimony  that  he  was 
present  for  that  purpose.  Deok  v.  Balti- 
more &  O.  K.  Co.  100  Md.  168,  108  Am. 
St.  Rep.  399,  59  Atl.  650. 

And  in  such  an  action,  where  it  was 
shown  that  the  detective  was  present  at  the 
time  as  an  officer  of  the  railway,  and  two 
witnesses  had  testified  that  he  admitted  that 
he  did  the  shooting,  the  question  of  wheth- 
er he  acted  within  the  scope  of  his  author- 
ity was  held  for  the  jury,  and  the  plain- 
tiff was  held  not  bound  to  show  an  express 
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antecedent  authority  to  the  detective  or  a 
subsequent  ratification  by  the  railroad. 
Ibid. 

So  in  such  a  case  the  defendant  may 
show  that  the  detective  was  also  a  state 
officer,  and  as  such  commissioned  as  a 
special  policeman  of  the  railroad,  for  the 
purpose  of  showing  that  it  had  availed  it- 
self of  the  provisions  of  law  which  were 
passed  for  the  purpose  of  giving  corpora- 
tions the  benefit  of  suitable  men  commis- 
sioned by  the  state  to  protect  their  prop- 
erty, and  that  it  had  not  employed  one  of 
it  own  employees  for  that  purpose.    Ib!d. 

The  question  of  whether  a  state  officer 
who  was  commissioned  as  a  special  police- 
man of  a  railroad  was  acting  as  an  employ- 
ee of  the  railroad,  or  as  a  commissioned 
officer  of  the  state,  in  shooting  plaintiff  a 
few  moments  after  he  jumped  from  a  train, 
should  be  left  to  the  jury,  where  the  testi- 
mony clearly  shows  that  he  was  employed 
and  paid  by  the  railroad  at  the  time,  and 
that  he  was  then  acting  as  policeman  and 
detective.    Ibid. 

The  evidence  is  sufficient  to  show  that  a 
detective  who  had  shot  the  plaintiff  after 
he  had  left  the  train  was  in  the  employ  of 
the  defendant  railroad  company,  where  such 
detective  testified  that  he  was  employed  by 
the  company,  and  the  commission  which  he 
held  from  the  state  showed  that  he  was  ap- 
pointed as  special  policeman  of  such  rail- 
road company.     Ibid. 

And  the  evidence  is  legally^  sufficient  to 
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they  heard  the  pistol  shots  and  some  of  the 
crew's  abusft  of  appellee,  and  saw  bruises 
and  blood  upon  his  face  after  they  got  with 
him  following  the  departure  of  the  train. 

The  evidence  introduced  in  behalf  of  ap- 
pellant conduced  to  show  that  appellee  and 
his  two  companions  had  freely  partaken  of 
intoxicants  while  in  Lexington,  and  coudu- 
siTely  proved  that  their  presence  on  the 
train  was  not  known  to  the  train  crew  un- 
til the  train  became  uncoupled  and  was 
stopped.  Indeed,  it  was  admitted  by  appel- 
lee and  his  companions  that  their  presence 
on  the  train  was  unknown  to  the  crew,  and 
that  they  rode  and  were  concealed  upon  a 
flat  ear  containing  an  oil  tank,  which  was 
separated  by  several  box  cars  from  the  ca- 
booae.  Appellant's  evidence  further  conduced 
to  prove  that  the  uncoupling  of  the  train 
was  not  accidental,  but  accomplished  by  the 
intentional  act  of  some  person  on  the  train, 
for  none  of  the  coupling  apparatus  of  either 
of  the  cars  at  the  place  of  uncoupling  was 
broken  or  out  of  repair,  and  the  lever  by 
which  the  coupling  pin  of  the  drawhead  of 
one  of  the  cars  was  raised  and  lowered  was 
found  in  a  position  which  demonstrated  that 
the  uncoupling  was  affected  by  a  person 
familiar  with  the  only  method  by  which  it 
oonld  be  done. 

Appellee  and  his  companions  on  cross-ex- 
amination denied  that  they  had  uncoupled 


the  train,  and  there  was  no  satisfactory  evi- 
dence that  they  did  so ;  but  the  fact  that  the 
train  had  been  uncoupled,  and  that  appel- 
lant's train  crew  believed  it  to  have  been 
done  by  appellee,  gave  occasion  for  the  anger 
the  latter  testified  they  manifested  toward 
him  following  his  capture  by  Blair.  The 
testimony  of  the  members  of  the  train  crew 
was  in  most  respects  contradictory  of  that 
of  appellee.  Blair  testified  that  upon  his 
going,  after  the  train  stopped,  to  where  it 
became  uncoupled,  to  ascertain  the  cause  of 
the  uncoupling,  he  discovered  appellee,  who 
was  then  leaving  the  opening  in  the  train 
where  it  had  been  uncoupled ;  that  he  called 
to  appellee  and  he  began  to  run  as  if  to 
escape,  and,  when  he  failed  to  stop  at  Blair's 
command  to  him  to  do  so,  Blair,  calling 
other  members  of  the  train  crew  to  his  as- 
sistance, pursued  him,  and  fired  his  pistol 
into  the  air  to  frighten  and  stop  him,  where- 
upon appellee  stopped  and  went  to  Blair 
and  was  taken  by  him  back  near  the  train ; 
that  Blair  then  asked  him  what  he  was  do- 
ing on  the  train,  and  accused  him  of  un- 
coupling it,  and  appellee  replied  that  he  was 
not  on  the  "damn  train,"  and  had  not  un- 
coupled it,  and  that  Blair  was  a  liar;  that 
Blair  retorted  by  calling  him  another;  that 
appellee  then  said  Blair  was  a  damn  liar, 
and  put  his  hand  in  his  pocket  as  if  to 
draw  a  weapon,  and  Blair  then  struck  ap- 


prove that  a  railroad  detective  shot  the 
plaintiff  after  the  latter  had  left  the  train, 
where  the  plaintiff  and  another  witness  tes- 
tified that  such  detective  had  told  them  that 
he  shot  the  plaintiff.    Ibid. 

Although  the  facts  are  undisputed  that 
deceased,  after  he  had  left  a  train  upon 
which  he  was  a  trespasser,  was  pursued  100 
feet  off  of  the  railroad's  right  of  way  by  a  de- 
tective employed  by  the  railroad  company, 
who  was  also  a  public  officer,  the  question  of 
whether  the  detective  was  the  agent  of  the 
railroad  is  for  the  jury.  Sharp  v.  Erie  R. 
Co.  184  N.  Y.  100,  76  N.  E.  923.  6  A.  &  E. 
Ann.  Cas.  250.  The  court  said:  "In  ac- 
tions for  personal  injuries  arising  from  neg- 
ligence, and  in  other  actions  sounding  in  tort, 
it  ia  far  from  correct  to  assert  that  when 
the  facts  are  undisputed,  the  question  be- 
comes one  of  law.  Whether  the  undisputed 
facts  impute  negligence  is  for  the  jury, 
when  the  circumstances  are  such  that  men 
of  ordinary  prudence  and  discretion  might 
differ  as  to  the  character  of  the  acts  under 
the  circumstances  of  the  case,  or  whether  the 
inferences  to  be  drawn  from,  or  the  signif- 
icance to  be  attached  to,  the  testimony,  are 
doubtful." 

A  railroad  company  is  liable  to  one  who, 
without  right  and  while  in  a  drunken  and 
helpless  condition,  at  night  boarded  a 
freight  train  standing  in  a  cut,  and  was 
immediately  ejected  by  the  train  men, 
who  had  knowledge  that  a  passenger  train 
would  soon  pass  through  the  cut,  where 
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he  received  injuries  by  the  latter  train, 
and  it  appeared  that  the  railroad's  superin- 
tendent and  nearest  station  agent  were 
informed  of  his  peril,  but  made  no  effort 
to  avoid  the  injury.  Fagg  v.  Louisville  & 
N.  R.  Co.  Ill  Ky.  30,  54  L.R.A.  919,  63  S. 
VV.  680. 

And  where  a  brakeman  cursed  a  tres- 
passer on  a  train,  and  at  the  same  time 
threw  a  stone  at  him,  and  thereby  caused 
him  to  jump  from  the  train,  it  is  imma- 
terial whether  the  boy  had  freed  himself 
from  the  car,  or  was  still  holding  to  the 
ladders,  when  he  was  seized  by  the  brake- 
man  and  pushed  by  him  under  the  ear  and 
injured,  since  the  brakeman's  acts  were 
manifestly  all  one  transaction,  and  so  Close- 
ly connected  that  they  could  not  be  sepa- 
rated. Elliott  V.  Louisville  k  N.  R.  Co.  21 
Ky.  L.  Rep.  630,  52  S.  W.  833. 

In  Southern  P.  R.  Co.  v.  Kennedy,  9  Tex. 
Civ.  App.  232,  29  S.  W.  394,  it  was  hehl 
that  the  railroad  company  would  be  liable 
for  the  act  of  its  conductor  in  shooting 
a  trespasser  on  the  train  while  he  was  in 
the  act  of  jumping  therefrom,  if  done  for 
the  purpose  of  forcing  such  person  to  leave 
the  train,  and  the  court  said  there  could 
be  no  question  but  that  the  defendant  would 
not  be  liable  if  the  conductor  had  shot  the 
plaintiff  after  the  expulsion  was  accom- 
plished, but  that  in  their  judgment  the  ex- 
pulsion under  the  evidence  in  that  case  con- 
tinued until  the  plaintiff  had  struck  the 
ground.  J.  T.  W. 
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pellee,  but  did  not  knock  him  down;  that 
appellee  then  started  to  run,  but  got  his 
feet  entangled  in  some  vines  and  fell,  and 
then  admitted  he  had  been  riding  on  the 
train,  but  denied  that  he  had  uncoupled  it, 
saying,  however,  that  he  had  two  partners 
with  him  on  the  train,  and  they  might  have 
uncoupled  it. 

Blair's  version  of  what  occurred  was  fully 
corroborated  by  his  fellow  brakeman,  Head- 
ly,  and  in  large  measure  by  the  conductor, 
Keith,  though  the  latter  did  not  claim  to 
have  seen  all  that  took  place.  It  does  not 
appear,  however,  from  the  testimony  of  any 
of  them,  that  there  was  a  denial  of  appel- 
lee's statement  that  he  was  bruised  and  his 
face  made  to  bleed.  If  their  account  of  what 
took  place  was  the  true  one,  it  would  seem 
reasonably  apparent  that  the  assault  and 
battery  committed  upon  appellee  was  the  act 
of  Blair  alone,  and  that  it  was  done  in  his 
necessary  self-defense.  On  the  other  hand, 
if  appellee's  version  of  the  matter  was  the 
true  one,  it  would  seem  equally  apparent 
that  he  was  the  victim  of  a  malicious  and 
unlawful  assault  and  battery. 

It  is  the  province  of  a  jury  to  paM  upon 
and  decide  questions  of  evidence,  and  es- 
pecially is  this  so  if  the  evidence  is  con- 
tradictory or  conflicting;  but  it  sometimes 
becomes  the  duty  of  the  trial  court,  even 
where  there  is  evidence  both  for  and  against 
the  party  seeking  a  recovery,  to  enter  a  non- 
suit or  direct  the  finding  of  the  jury.  This 
duty  the  law  imposes  on  the  court  when  the 
evidence  as  a  whole  fails  to  show  a  right 
of  recovery  in  the  party  seeking  it,  or,  to  ex- 
press our  meaning  in  language  employed  by 
this  court:  "To  authorize  an  instruction  as 
in  case  of  a  nonsuit,  it  should  appear  that, 
admitting  the  testimony  to  be  true,  and 
every  inference  that  is  fairly  deduciblc 
from  it.  the  plaintiff  has  still  failed  to  sup- 
port his  claim."  Shay  v.  Richmond  £  L. 
Turnp.  Road  Co.  1  Bush,  108;  Morris  t. 
Louisville  &  N.  R.  Co.  22  Ky.  L.  Rep.  1693, 
01  S.  W.  41.  As  the  appellant,  after  the 
introduction  of  appellee's  evidence,  and 
again  at  the  close  of  all  the  evidence,  asked 
the  trial  court  to  peremptorily  instruct  the 
jury  to  find  for  it,  and  the  request  was  in 
each  instance  refused,  its  counsel  contended 
on  the  motion  for  a  new  trial,  and  now  in- 
sists, that  this  ruling  of  the  court  was  error. 
This  contention  rests  upon  the  ground  that 
appellant's  train  crew,  even  if  they,  or  some 
of  them,  unlawfully  and  maliciously  inflicted 
upon  appellee  the  injuries  complained  of, 
were  not  at  the  time  acting  as  the  servants 
of  appellant,  or  within  the  scope  of  their 
employment.  It  is  a  well-recognized  rule 
that  the  master  is  not  responsible  for  the 
wrongful  act  of  his  servant,  unless  that  act 
be  done  in  execution  of  the  authoritv,  ex- 
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press  or  implied,  given  by  the  master.  Be- 
yond the  scope  of  his  employment  the  serv- 
ant is  as  much  a  stranger  to  his  master  as 
any  third  person,  and  the  act  of  the  servant 
not  done  in  the  execution  of  the  service  for 
which  he  was  engaged  cannot  be  regarded 
as  the  act  of  the  master.  In  the  well-con- 
sidered case  of  Sullivan  v.  Louisville  &  N. 
R.  Co.  115  Ky.  447,  103  Am.  St.  Rep.  330, 
74  S.  W.  171,  the  doctrine  under  considera- 
tion was  stated  as  follows:  "The  reason  the 
master  is  liable  for  the  act  of  his  servant 
at  all  is  because  the  servant  is  acting  in 
that  matter  in  the  master's  stead  and  for 
him.  Obviously,  if  the  servant  is  not  acting 
for  the  master,  he  cannot  be  said  to  be  hit 
representative  in  that  act.  So,  if  the  serv- 
ant is  charged  by  the  master  with  the  au- 
thority to  act  in  his  stead  in  a  given  matter, 
the  servants  action  or  his  failure  to  act,  as 
the  case  may  be,  is  imputed  to  the  master  as 
if  it  were  his  own.  This  general  doctrine 
must  be  too  well  known  to  require  now  the 
citation  of  authority  to  support  it.  But 
where  the  servant  steps  aside  from  his  em- 
ployment, and  assumes  to  act,  and  does  act, 
solely  on  his  own  account,  in  a  matter  which 
the  master  has  no  more  connection  with 
than  if  he  were  the  most  complete  stranger, 
it  would  not  be  logical  or  fair  to  make  the 
master  vicariously  suffer  for  it,  for  iu 
doing  that  act  the  servant,  so  called,  was 
absolutely  his  own  master.  Cousins  v. 
Hannibal  &  St  J.  R.  Co.  66  Mo.  572.  Or, 
as  it  was  expressed  by  Mitchell,  J.,  in 
Morier  v.  St.  Paul  M.  ft  M.  R.  Co.  31  Minn. 
351,  47  Am.  Rep.  793,  17  N.  W.  952  (quoted 
with  approval  in  Davis  v.  Houghtellin,.  33 
Neb.  582,  14  L.R.A.  737,  50  N.  W.  765)  : 
'In  determining  whether  a  particular  act  is 
done  in  the  course  of  the  servant's  employ- 
ment, it  is  proper  to  inquire  whether  the 
servant  was  at  the  time  engaged  in  serving 
his  master.  If  the  act  be  done  while  the 
servant  is  at  liberty  from  the  service,  and 
pursuing  his  own  end  exclusively,  the  mas- 
ter is  not  responsible.  If  the  servant  was 
at  tjie  time  the  injury  was  inflicted  acting 
for  himself,  and  as  his  own  master  pro 
tempore  the  master  is  not  liable.  If  the 
servant  stepped  aside  from  his  master's  busi- 
ness, for  however  short  a  time,  to  do  an 
act  not  connected  with  such  business, 
the  relation  of  master  and  servant  is 
for  the  time  suspended.'  There  was  noth- 
ing in  the  evidence  that  tended  to  prove 
that  appellant's  train  crew  had  any  au- 
thority, express  or  implied,  to  do  any  of  the 
acts  resulting  in  appellee's  injuries,  or  that 
such  acts  were  within  the  scope  of  any 
service  required  by  their  employment.  It 
goes  without  saying,  although  not  shown  by 
the  evidence,  that  the  train  crew  had  au- 
thority to  eject  passengers  from  the  train, 
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and  to  preyent  them  from  riding  thereon, 
for  teach  authority  arose  by  implication 
from  their  being  in  charge  of  the  train  un- 
der employment  by  appellant,  the  owner. 
A  freight  train  does  not,  as  a  rule,  carry 
passengers,  and  any  person  who  rides  upon 
•aeh  a  train  without  the  consent  of  those 
in  control  of  it  becomes  a  trespasser,  and 
may,  for  that  reason,  be  summarily  ejected 
therefrom,  without  unreasonable  force,  by 
thoM  in  authority.  But,  if  the  servants  in 
charge  of  the  train,  in  removing  the  tres- 
paswr,  should  use  unnecessary  or  unreason- 
able force,  and  thereby  inflict  injury  upon 
him,  the  master  would  in  such  case  be  liable 
for  the  injury,  because,  the  servant  being 
possessed  of  the  authority  to  remove  the 
trespasser  in  a  proper  manner,  his  wrong- 
ful exercise  of  such  authority,  resulting  in 
the  injury,  would  bring  the  act  within  the 
scope  of  his  employment.  The  same  would 
b«  true  if  the  injury  were  wrongfully  in- 
flicted by  the  servant  in  preventing  a  tres- 
passer from  getting  on  the  train. 

Quite  a  number  of  cases  may  be  found 
in  which  this  court,  applying  the  doctrine 
last  announced,  held  the  master  liable  for 
injuries  wrongfully  or  negligently  inflicted 
by  the  servlant  in  ejecting  persons  from 
trains.  Among,  these  is  the  case  of  Smith 
V.  Louisville  ft  N.  R.  Co.  95  Ky.  11,  22 
L.R.A.  72,  23  8.  W.  662,  in  which  the  plain- 
til?,  an  infant,  was  so  injured.  In  the 
opinion  it  is  said:  "The  company  is  liable 
if  the  servant  in  the  exercise  of  his  au- 
thority, within  the  general  scope  of  his 
employment,  and  in  the  line  of  his  duty, 
ases  unnecessary  force,  or  uses  it  under 
circumstances  or  at  a  time  when  the  con- 
sequences ordinarily  would  be  seriously  in- 
jurious to  the  person  ejected."  Illinois  C. 
R.  Co.  V,  West,  22  Ky.  L.  Rep.  1387,  60  S. 
W.  290.  Again,  in  Thurman  v.  Louisville 
*  K.  R.  Co.  17  Ky.  L.  Rep.  1343,  34  S.  W. 
893,  we  held  that,  although  a  boy  riding 
on  the  truss  rods  under  a  freight  car  was 
a  trespasser,  the  railroad  company  was 
liable  for  injuries  received  by  him  while 
thus  riding,  if  they  resulted  from  his  being 
pushed  off  by  one  of  the  train  men  at  a 
time  when  it  endangered  his  life,  or  ren- 
dered it  probable  that  he  would  he  in- 
jured ;  and  as  it  was  evident  from  the  proof 
in  the  case  that,  if  violence  was  offered  at 
all,  it  was  at  such  a. time,  the  only  ques- 
tion to  be  submitted  to  the  jury  was  wheth- 
er the  train  men  did  push  the  boy  off. 
Williams  t.  Southern  R.  Co.  115  Ky.  320, 
73  8.  W.  779. 

It  will,  however,  be  found  that  in  all 
these  eases  the  persons  injured  were  upon 
or  being  ejected  from  the  train,  but  in  the 
case  at  bar  appellee's  injuries  were  not  so 
reeeit«d.  He  had  been  a  trespasser  upon 
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the  train  before  receiving  his  injuries,  but, 
at  the  time  the  assault  and  battery  were 
committed  upon  him  by  appellant's  serv- 
ants, if  they  were  committed,  he  was  not 
upon  the  train,  or  attempting  to  get  there- 
on, and,  when  they  inflicted  upon  him  the 
punishment  complained  of,  the  train  crew 
were  not  engaged  in  appellant's  service,  or 
in  the  apparent  scope  of  their  employment. 
As  said  in  the  case  of  Winnegar  v.  Central 
Pass.  R.  Co.  85  Ky.  652,  4  S.  W.  239 :  "The 
general  doctrine  with  reference  to  master 
and  servant,  employer  and  employee,  is 
that,  when  the  employee  committing  the 
injury  is  not  at  the  time  executing  the  em- 
ployer's business,  or  not  acting  within  the 
scope  of  his  employment,  the  employer  is 
not  responsible.  If  one  driving  the  cars 
for  the  corporation  should  leave  the  car, 
and  beat  or  abuse  one  on  the  sidewalk,  the 
company  would  not  be  responsible.  Such  an 
assault  could  not  be  said  to  have  been  au- 
thorized by  the  company,  or  a  part  of  the 
driver's  employment,  nor  can  it  be  said 
that  it  was  done  in  the  course  of  the  em- 
ployment." Farber  v.  Missouri  P.  R.  Co. 
116  Mo.  81,  20  L.R.A.  354,  22  8.  W.  631. 
In  the  case  of  Louisville  k  N.  R.  Co.  v. 
Routt,  25  Ky.  L.  Rep.  887,  76  8.  W.  613, 
the  plaintiff,  while  standing  near  a  railroad 
track,  was  struck  by  a  lump  of  coal  thrown 
by  the  fireman  on  one  of  the  defendant's 
locomotives,  and  injured.  In  declaring  the 
defendant  not  liable  the  court  said:  "The 
evidence  shows  conclusively  that,  if  the  in- 
jury was  done  by  a  servant  of  appellant, 
such  servant  was  not  at  that  time  acting 
within  the  scope  of  his  employment.  On 
the  contrary,  it  shows  that  the  servant  pur- 
posely and  maliciously  threw  the  coal,  at 
appellee  with  the  design  to  injure  him, 
and  not  with  any  purpose  of  protecting  the 
master's  property,  or  otherwise  furthering 
the  master's  interests.  It  is  difficult  to 
imagine  a  case  where  the  facts  more  clear- 
ly show  that  the  servant  was  acting  on  his 
own  behalf,  and  in  no  sense  for  the  mas- 
ter." In  Gilliam  v.  South  k  North  Ala.  R. 
Co.  70  Ala.  208,  the  facts  presented  by  the 
record  were  strikingly  similar  to  those 
of  the  instant  case.  In  that  case  the  con- 
diictor  of  a  railway  train  stopped  his  train, 
and,  pistol  in  hand,  pursued  a  boy  into 
his  father's  house,  seized  the  boy,  and  car- 
ried him  off  on  the  train.  Upon  these  facts 
it  was  held  that  the  railway  company  was 
not  liable  unless  it  authorized  or  ratiflcd 
the  conductor's  acts.  New  Orleans,  J.  & 
G.  N.  R.  Co.  V.  Harrison,  48  Miss.  112,  12 
Am.  Rep.  356;  Davis  v.  Houghtellin,  33 
Neb.  582,  14  L.R.A.  737,  60  N.  W.  766. 

In  Mechem  on  Agency,  §  741,  we  find 
this  statement  with  respect  to  the  doctrine 
under  consideration:     ''The  doctrine  of  the 
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earlier  cases  was  tliat  the  master  was  not 
liable  for  the  wilful,  wrongful  act  of  his 
servant,  but  the  better  and  more  modem 
rule  clearly  is  that  the  mere  nature  of  the 
act  is  not  the  only  criterion,  but  that  the 
most  important  test  is  whether  the  act 
was  done  in  the  course  of  the  employment." 
In  Illinois  C.  R.  Co.  t.  Ross,  31  111.  App. 
170,  it  was  held  that  a  railroad  company 
was  not  liable  for  an  assault  committed 
by  its  flagman  stationed  at  a  highway 
crossing,  where  he  went  outside  of  the 
limits  of  a  highway,  and  indulged  in  an 
altercation  upon  the  company's  right  of 
way  from  which  the  assault  resulted.  Hol- 
ler T.  Ross,  68  N.  J.  L.  324,  59  L.R.A.  943, 
96  Am.  St.  Rep.  546,  63  Atl.  472;  Corcoran 
V.  Concord  &  M.  R.  Co.  6  C.  C.  A.  231,  6 
U.  8.  App.  453,  66  Fed.  1014;  Bess  v. 
Chesapeake  &  O.  R.  Co.  35  W.  Va.  492, 
29  Am.  St.  Rep.  820,  14  S.  £.  234;  Dough- 
erty V.  Chicago,  M.  &  St.  P.  R.  Co.  137 
Iowa,  267,  14  L.R.A.(N.S.)  690,  126  Am. 
St.  Rep.  282,  114  N.  W.  902. 

Counsel  for  appellee  relies  with  apparent 
confidence  upon  the  case  of  Robards  v.  P. 
Bannon  Sewer  Pipe  Co.  130  Ky.  380,  18 
L.R.A.(N.S.)  923,  132  Am.  St.  Rep.  394, 
113  S.  W.  429,  but  we  are  unable  to  see 
that  the  conclusion  reached  by  the  court 
in  that  case  militates  in  any  sense  against 
that  reached  by  us  in  the  case  at  bar.  In 
that  case  the  only  question  for  decision 
was  whether  the  petition,  to  which  a  de- 
murrer had  been  filed,  stated  a  cause  of 
action.  It  was  therefore  alleged  that  a 
watchman  employed  by  the  defendant  as 
a  night  guard  at  its  brick  manufacturing 
establishment  wrongfully  and  negligently 
shot  and  wounded  the  plaintiff  as  he  ap- 
proached the  property,  mistaking  him  for 
a  burglar  or  other  wrongdoer.  It  was  held 
on  appeal  that  the  petition  stated  a  cause 
of  action,  and,  if  its  averments  were  estab 
lished  by  proof,  the  master  would  be  liable 
for  the  injury  inflicted;  that  such  liability 
was  based  upon  the  fact  that  the  watch- 
man, according  to  the  averments  of  the 
petition,  was,  by  the  terms  of  his  employ- 
ment, not  only  vested  with  full  discretion 
as  to  the  means  to  be  used  in  protecting 
the  employer's  property,  but  was  expressly 
authorized  to  use  firearms  in  doing  so. 
Therefore,  in  shooting  and  wounding  the 
plaintiff,  the  watchman  acted  in  the  exer- 
cise of  a  discretion  with  which  he  was 
clothed,  and  within  the  scope  of  his  em- 
ployment, for  which  reason  the  master  was 
liable  for  his  act,  which  was  an  abuse  of 
discretion,  whether  committed  wilfully, 
negligently,   or  by  mistake. 

In  the  case  at  bar  the  injuries  inflicted 
upon  the  appellee  resulted  from  the  unau- 
thorized and  wilful  acta  of  the  brakeman, 
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Blair,  and  perhaps  other  members  of  the 
train  crew,  who  followed  appellee  to  where 
he  had  fled  away  from  the  train,  and  were 
inflicted  under  circumstances  which  showed 
that  he  was  not  even  a  trespasser  at  the 
time.  The  acta  therefore  of  the  train  men 
were  not  committed  for  the  protection  of 
appellant's  property,  or  in  the  performance 
of  any  duty  which  they  owed  it.  In  other 
words,  such  acts  were  in  no  view  of  the 
case  within  the  scope  of  the  train  men's 
employment.  Therefore,  in  the  light  of 
the  facts  furnished  by  the  record*  and  the 
authorities  referred  to,  we  are  constrained 
to  hold  that  their  acts  and  conduct  im- 
posed no  liability  upon  appellant,  and,  this 
being  so,  it  was  clearly  entitled  to  the 
peremptory  instruction  asked  on  the  trial. 
Whether  the  evidence  appearing  in  the  rec- 
ord in  this  case  would  authorize  a  recovery 
against  the  train  men,  it  would  not  be 
proper  for  us  to  say  here. 

The  above  conclusion  makes  it  unneces- 
sary for  us  to  pass  on  the  instructions 
complained  of  further  than  to  say  they 
should  not  have  been  given,  as  appellant 
was  entitled  to  a  peremptory  instruction 
directing  the  jury  to  find  for  it.  If  appel- 
lee had  sued  the  members  of  the  train 
crew,  he  would  have  been  entitled  to  have 
the  case  go  to  the  jury  upon  his  evidence, 
but  the  evidence  did  not  warrant  the  sub- 
mission of  this  case  to  the  jury,  except  for 
the  purpose  of  directing  the  return  of  a 
verdict  for  appellant. 

For  the  reasons  indicated,  the  judgment 
is  reversed  for  a  new  trial  and  proceedings 
consistent  with  the  opinion. 
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MAMIE  SCOTT. 


SAME,  Appl, 

TINY  CLARK, 

(141  Ky.  638,  133  S.  W.  800.) 

Carrier  ^  stopping  train  —  agreement 

of  station  agent. 

1.  An  excursion  party  wishing  to  visit 
a  neighboring  town  and  return  home  on 
the  same  day  may  rely  on  the  agreement 
of  the  agent  of  the  railroad  company  in- 

Note.  ^  As  to  extent  of  ticket  or  pas- 
senger agent's  implied  authority  in  respect 
of  transportation  of  passengers,  see  note 
to  Hayes  v.  Wabash  R.  Co.  31  L.R.A.  (N.S.  > 
229. 
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trusted  with  the  sale  of  tickets  at  its  sta- 
tion, that  a  returning  train  not  scheduled 
to  atop  at  their  station  will  do  so  on  the 
day  in  Question,  and  in  case  they  purchase 
their  ticdcets  and  make  the  outward  journey 
in  reliance  thereon,  they  may  hold  the  car- 
rier liable  for  breach  of  the  agreement,  if 
they  had  no  knowledge  that  the  agent  had 
no  authority  to  make  the  agreement,  and 
their  tickets  do  not  contain  conditions  in 
conflict  therewith. 

Same  —  passenger  —  abusive  ejection  — 
liability. 

2.  Members  of  a  party  who  are  wrong- 
fully ejected  from  a  passenger  train  can- 
not hold  the  railroad  company  liable  in 
punitive  damages  because  during  the  ejec- 
tion the  conductor  uses  abusive  and  insult- 
ing language,  and  draws  a  pistol  and 
threatens  to  shoot  someone,  if  the  abuse  and 
threat  are  not  directed  toward  them  per- 
sonalty. 

Damages  —  pnnitlye  ^  assault  on  pas- 
senger. 

3.  A  passenger  who  has  been  wrongfully 
required  to  leave  a  car  cannot  hold  the 
carrier  liable  in  punitive  damages  because, 
aftet  having  reached  the  ground  and  re- 
turned to  the  steps  of  the  car,  to  interfere 
in  an  altercation  between  the  conductor 
and  a  fellow  passenger,  he  is  then  shoved 
by  the  conductor  against  the  door  with  un- 
due violence. 

Same  —  pushing  woman  passenger. 

4.  A  railroad  company  is  not  liable  in 
punitive  damages  for  the  act  of  its  con- 
ductor in  pushing  a  woman  passenger  down 
the  steps  of  the  car,  when  she  is  a  mem- 
ber of  a  party  which,  in  the  line  of  his 
duty,  he  is  ejecting  from  the  train,  some 
of  whom  refuse  to  go  and  are  disorderly, 
where  she  herself  is  insisting  that  she  is 
being  unlawfully  expelled,  although  the 
ejection  proves  to  be  in  violation  of  an 
agreement  of  the  carrier's  ticket  agent  as 
to  the  stopping  of  the  train  at  the  place 
where  they  wish  to  get  off. 

Evidence  ^  ejection  of  passenger  ^  ar- 


5.  Upon  the  question  of  the  liability  of 
a  railroad  company  for  wrongfully  ejecting 
a  party  of  excursionists  from  its  train,  evi- 
dence is  not  admissible  that  they  were  ar- 
rested at  the  place  of  their  ejection  for  dis- 
turbing the  peace,  in  the  absence  of  any- 
thing to  connect  the  railroad  company  with 
the  arrest. 

(January  12,  1911.) 

APPEALS  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hart  County 
in  plaintiffs'  favor  in  actions  brought  to 
recover  damages  for  the  alleged  wrongful 
ejection  of  plaintiffs  from  defendant's 
train.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Watklns   &   Garden,    Sims   A 
Bodes,     Benjamin     D.     Warlleld,     and 
Charles  H.  Moorman,  for  appellant. 
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Messrs.  McCandless  A  Ijarlmore,  H. 
W.  Cnrle,  and  S.  M.  Payton  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

These  two  appeals  present  law  and  facts 
growing  out  of  the  same  transaction,  and 
will  be  disposed  of  together. 

The  appellees,  who  are  colored  people,  live 
at  Horse  Cave,  a  station  on  the  appellant 
company's  line  or  road.  They,  and  several 
others,  in  September,  1900,  desiring  to  at- 
tend a  baseball  game  at  Bowling  Green, 
also  on  appellant's  line  of  road,  selected 
Shelby  Beard  and  others  of  their  friends 
to  make  arrangements  with  the  railroad 
company  for  transportation.  The  schedule 
of  the  passenger  trains 'between  Bowling 
Green  and  Horse  Cave  that  made  regular 
stops  at  Horse  Cave  would  not  enable  the 
party  to  go  to  Bowling  Green,  and,  after 
seeing  the  game,  return  on  the  same  day, 
and  so  Shelby  Beard  and  the  others  request- 
ed the  depot  and  ticket  agent  of  the  com- 
pany at  Horse  Cave  to  have  the  train 
known  as  No.  2  that  passed  through  Bowl- 
ing Green  about  10  o'clock  each  nighty  stop 
at  Horse  Cave  and  let  the  party  off.  They 
knew  that  Horse  Cave  was  not  a  regular 
stopping  place  for  this  train,  and  that  it 
only  occasionally  stopped  there  to  receive 
and  discharge  passengers.  According  to  the 
testimony  of  Beard  and  others,  the  agent 
at  Horse  Cave  told  them  that  if  they  would 
get  up  a  party  of  as  many  as  fifteen  he 
would  have  train  No.  2  st;pp  and  let  them 
off.  Acting,  as  they  claim,  upon  this  in- 
formation, a  party  of  more  than  twenty 
was  made  up,  and  all  of  them  went  to  Bowl- 
ing Green  on  the  morning  train,  and  on  that 
night  they  got  on  train  No.  2  at  Bowling 
Green  for  the  purpose  of  returning 
to  Hose  Cave.  About  11  o'clock  at  night, 
when  this  train  reached  Cave  City,  a  sta- 
tion 4  miles  from  Horse  Cave,  at  which  it 
was  in  the  habit  of  stopping,  the  conductor 
required  the  entire  party  to  leave  the  train, 
and  they  were  obliged  to  and  did  walk  from 
Cave  City  to  their  homes  at  Horse  Cave. 
To  recover  damages  for  their  alleged  wrong- 
ful ejection,  the  appellees  brought  these 
suits,  setting  out  in  their  petitions  substan- 
tially the  facts  before  stated,  and  the  fur- 
ther fact  that  the  conductor,  in  requiring 
them  to  leave  the  train  at  Cave  City,  be- 
haved towards  them  in  a  rude,  violent,  and 
insulting  manner.  They  also  averred  that 
the  appellant  company,  for  the  purpose  of 
intimidating  them,  falsely  and  maliciously 
had  them  and  other  members  of  the  party 
arrested  upon  the  charge  of  having  com- 
mitted a  breach  of  the  peace  on  the  train 
and  at  the  station  in  Cave  City,  and  that 
upon  a  trial  of  this  charge  they  were  ao- 
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quitted.  Each  of  them  asked  damages  in 
the  sum  of  $5,100.  In  its  answer  the  com- 
pany, after  traversing  the  averments  of 
the  petition,  pleaded:  ( 1 )  That  the  agent 
at  Horse  Cave  had  no  authority  to  agree 
with  Shelby  Beard  or  others  that  he  would 
have  train  No.  2  stop  for  the  purpose  of 
letting  them  off  at  Horse  Cave;  (2)  that 
they  were  permitted  to  get  on  this  train 
at  Bowling  Green  under  an  agreement  with 
the  conductor  that  they  would  all  leave 
the  train  at  Cave  City;  (3)  that  it  had  no 
connection  with,  and  did  not  instigate,  the 
arrest  or  prosecution,  if  any,  of  the  par- 
ties for  disturbing  the  peace  at  Cave  City. 
Upon  a  separate  trial  before  a  jury,  the 
damages  in  favor  of  appellee  Mamie  Scott 
were  assessed  at  $250,  and  the  damages  in 
favor  of  appellee  Tiny  Clark  at.  $500. 

We  are  asked  to  reverse  the  judgments 
entered  upon  these  verdicts  for  error  of  the 
court  in  refusing  to  direct  a  verdict  in  fav- 
or of  the  company,  for  error  in  giving  in- 
structions, in  admitting  incompetent  evi- 
dence, and  because  the  damages  allowed 
are  excessive. 

But  before  taking  up  the  errors  assigned, 
it  is  proper  to  state  that  the  agent  denied 
that  he  agreed  he  would  have  train  No.  2 
stopped,  and  says  that  he  told  Shelby 
Beard,  the  leader  of  the  party,  to  see  the 
agent  and  telegraph  operator  at  Bowling 
Green,  and  try  to  procure  one  of  them  to 
get  an  order  to  stop  the  train,  as  he  had 
no  authority  to  stop  it,  and  could  not  get 
an  order  to  have  it  done.  It  also  appears 
that  Shelby  Beard  did  go  to  see  the  agent 
as  well  as  the  operator  at  Bowling  Green; 
but  neither  of  them  made  any  effort  to  get 
an  order  to  have  the  train  stopped.  When 
the  train  came  into  Bowling  Green,  and 
the  party  went  to  get  on,  the  conductor 
testifies  that  he  asked  them  where  they 
were  going,  and  they  said  "Horse  Cave," 
and  he  replied,  "This  train  doesn't  stop  at 
Horse  Cave,  and  you  cannot  get  on,"  and 
they  then  said,  "Well,  we  will  go  to  Cave 
City."  And  that,  with  the  understanding 
that  the  party  would  leave  the  train  at 
Cave  City,  he  permitted  them  to  get  on. 
While  members  of  the  party  testify  that 
they  did  not  tell  the  conductor  they  would 
get  off  at  Cave  City,  and  that  they  got  on 
the  train  with  the  belief  and  expectation 
that  it  would  stop  and  let  them  off  at  Horse 
Cave.  It  is  also  shown  that  Shelby  Beard 
had  one  ticket  for  the  entire  party,  from 
Horse  Cave  to  Bowling  Green  and  return  and 
that  the  conductor  took  up  this  ticket.  We 
may  add  that  the  evidence  upon  this  point 
leaves  the  impression  that  the  conductor, 
knowing  that  his  train  would  stop  at  Cave 
City,  permitted  the  party  to  get  on,  be- 
lieving that  they  would  get  off  at  Cave 
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City;  and  we  may  also  observe  that  Shel- 
by Beard  and  the  well-behaved  members  of 
the  party  did  get  off  at  Cave  City  without 
objection  or  resistance. 

Taking  up  now  the  question  of  the  au- 
thority of  the  agent  at  Horse  Cave  to  make 
the  agreement  or  arrangement  relied  upon 
by  appellees,  that  they  could  return  to 
Horse  Cave  from  Bowling  Green  on  train 
No.  2,  we  may  say  at  the  outset  that  there 
was  sufficient  evidence  to  authorize  a  sub- 
mission of  the  case  on  this  issue  to  the 
jury,  and  to  sustain  a  finding  that  such 
an  agreement  was  made.  But,  admitting 
this,  the  question  is  raised  by  counsel  for 
the  railroad  company  that  the  agent  did 
not  have  authority  to  make  an  agreement 
or  arrangement  of  this  character  that  was 
binding  upon  his  principal,  the  company.  If 
he  did  not,  of  course,  no  cause  of  action 
against  the  company  can  be  founded  upon 
a  breach  of  it;  nor  could  the  company  be 
held  responsible  for  failing  to  stop  this 
train  at  Horse  Cave  in  the  absence  of  an 
agreement  with  some  person  authorized  to 
agree  that  it  would  stop,  because  rail- 
road companies  have  the  right  to  establish 
reasonable  rules  and  regulations  for  the  op- 
eration of  their  trains,  and  within  reason- 
able limitations  to  designate  the  stations 
at  which  they  will  stop  to  receive  and  dis- 
charge passengers.  And  if  a  traveler,  in 
the  absence  of  an  agreement  or  arrange- 
ment, or  without  acting  upon  information 
furnished  by  some  authorized  agent  of  the 
company,  takes  passage  upon  a  train  that 
is  scheduled  not  to  stop  at  the  station  to 
which  he  desires  to  go,  he  cannot  maintain 
an  action  if  it  fails  to  stop  at  such  station, 
because,  unless  acting  under  an  agreement 
or  arrangement,  or  upon  information  fur- 
nished by  the  company,  the  traveler  must 
inform  himself  of  the  arrival  and  depart- 
ure of  trains,  and  the  places  at  which  they 
will  and  will  not  stop.  It  follows  from  this 
that,  although  appellees  boarded  this  train 
at  Bowling  Green  with  the  purpose  of  get- 
ting off  at  Horse  Cave,  a  station  at  which 
it  was  not  scheduled  to  stop,  they  could 
not,  unless  acting  under  an  arrangement 
with  or  upon  information  furnished  by  the 
agent  at  Horse  Cave,  recover  damages  for 
the  failure  to  carry  them  to  Horse  Cave 
and  permit  them  to  leave  the  train.  There 
is  no  effort  made  to  hold  the  company  lia- 
ble upon  the  ground  that  the  conductor  per- 
mitted them  to  board  the  train  knowing 
that  they  had  a  ticket  for  Horse  Cave,  which 
he  took  up;  the  cause  of  action  being  rest- 
ed entirely  upon  the  agreement  made  with 
the  agent  at  Horse  Cave. 

Coming  now  to  the  sufficiency  of  the 
agreement  between  the  agent  and  this  party, 
or   the   information   furnished   by   him   to 
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bind  the  eoiiii>anj,  we  have  no  doubt  that 
an  agent  of  a  railroad  company  in  charge 
of  one  of  its  paaaengers  stations  at  which 
tickets  for  the  transportation  of  passengers 
are  sold  has  authority  on  behalf  of  the 
company  to  agree  with  and  furnish  infor- 
mation to  persons  who  desire  to  become 
passengers,  that  a  train  not  scheduled  to 
stop  at  a  designated  station  will  stop  there 
for  the  purpose  of  permitting  them  to  get  on 
or  off|  and  that  the  company  will  be  bound 
by  his  representations,  unless  it  is  shown 
that  the  person  with  whom  he  made  the 
agreement  or  to  whom  he  gave  the  infor- 
mation knew  that  it  was  not  within  the 
power  or  authority  of  the  agent  to  make  the 
agreement  or  give  the  information,  or  un- 
less the  ticket  upon  its  face  furnished  ad- 
rice  sufficient  to  put  a  reasonably  careful 
and  prudent  person  upon  notice  that  the 
information  furnished  or  the  agreement 
made  by  the  agent  was  incorrect  or  in  ex- 
cess of  his  authority.  But,  as  this  phase 
of  the  question  is  hot  here,  we  need  not 
express  any  opinion  as  to  the  rights  of  a 
pafsenger  when  there  is  conflict  between 
the  information  given  or  the  agreement 
made,  and  that  furnished  by  the  ticket.  Of 
course,  it  is  elementary  that  an  agent  has 
no  authority  to  bind  his  principal,  unless 
he  is  acting  within  the  apparent  scope  of 
his  authority;  but  we  think  that  when  a 
railroad  company  has  established  a  place 
on  its  line  of  railroad  or  elsewhere,  at 
which  tickets  may  be  bought  for  transpor- 
tation upon  its  line  of  road,  it  thereby  in- 
vests the  agent  in  charge  of  its  business,  so 
far  as  the  public  is  concerned,  with  the 
implied  authority  to  furnish  all  reasonable 
information  relating  to  the  transportation 
of  passengers,  and  concerning  the  movement 
of  passenger  trains,  and  with  the  power  to 
bind  it  by  any  agreements  made  by  him 
or  information  furnished  by  him,  within 
the  line  of  his  duty.  And  we  are  also  of 
the  opinion  that  it  is  within  the  line  of 
his  duty  to  give  information  and  make  rep- 
resentations in  reference  to  the  rights  of 
passengers  holding  tickets  that  he  sells 
to  them.  The  public  has  the  right  to  go 
to  such  an  agent  for  information  ooncem- 
in|if  the  movement  of  trains  upon  which  they 
drsire  to  take  passage,  and  they  have  the 
right  to  rely  upon  the  statements  made 
by  him  concerning  such  matters.  It  would 
l>e  a  curious  state  of  affairs  if  an  agent 
liaving  the  express  authority  to  sell  tickets 
for  transportation  to  and  from  different 
points  did  not  also  have  the  authority  to 
give  reasonable  and  proper  information 
concerning  the  trains  upon  which  such  tick- 
eta  might  be  used,  and  the  places  at  which 
trains  would  stop  to  receive  and  discharge 
passengers  holding  tickets  sold  by  him. 
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And  so,  when  the  ticket  agent  of  a  rail- 
road company  agrees  with  or  informs  a 
person  desiring  to  become  a  passenger  that 
the  ticket  will  be  good  on  certain  trains, 
or  that  certain  trains  upon  which  it  may 
be  used  will  stop  at  a  designated  place  to 
let  such  person  on  or  oflT,  the  company 
will  be  bound  by  his  agreements  or  repre- 
sentations or  by  the  information  furnished 
by  him,  in  the  absence  of  knowledge  upon 
the  part  of  the  purchaser  of  the  ticket  that 
the  agent  had  no  authority  to  make  such 
an  agreement,  or  that  the  information  given 
was  incorrect,  and  when  the  ticket 'does  not 
contain  agreements  or  conditions  by  which 
the  passenger's  rights  are  to  be  determined. 
It  may  be  true  that  the  agent  must  submit 
the  request  for  a  change  in  schedules,  or 
for  authority  to  stop  a  train  at  a  place  it 
is  not  scheduled  to  stop,  to  his  superiors, 
and  obtain  their  consent;  but  this  is  a 
matter  between  the  railroad  company  and 
its  agent.  If  its  agent,  having  the  im- 
plied authority  to  act  for  it,  makes  agree- 
ments or  representations  in  violation  of 
its  rules  or  in  disobedience  of  its  orders, 
or  fails  or  neglects  to  procure  the  neces- 
sary authority  to  do  what  he  agreed  or 
represented  should  be  done,  it  is  the  fault 
of  the  agent,  and  not  the  passenger,  and 
the  company,  as  between  the  passenger  and 
it,  must  suffer  the  consequences  of.  its 
agent's  negligence  or  want  of  power.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Reynolds, 
56  Ohio  St.  370,  60  Am.  St.  Rep.  706,  45 
N.  E.  712;  Atkinson  v.  Southern  R.  Co.  114 
Ga.  146,  55  L.R.A.  223,  39  S.  E.  888;  Kan- 
sas City,  Ft.  S.  ft  M.  R.  Co.  v.  Little,  66 
Kan.  378,  61  L.R.A.  ]22,  97  Am.  St  Rep. 
376,  71  Pac.  820;  Hutchinson  v.  Southern 
R.  Co.  140  N.  C.  123,  52  S.  E.  263,  6  A.  ft 
E.  Ann.  Cas.  22;  2  Hutchinson,  Carr.  3d 
ed.  §  1060. 

The  next  question  to  be  considered  is: 
Did  the  court  err  in  instructing  the  jury 
that  they  might  allow  punitive  or  exem- 
plary damages?  Whether  this  instruction 
was  proper  or  not  depends  upon  the  man- 
ner in  which  the  appellees  were  ejected 
from  or  required  to  leave  the  train  at  Cave 
City.  That  the  company  was  liable  to 
them  for  compensatory  damages,  if  the 
jury  believed  the  agreement  heretofore  men- 
tioned was  made  with  the  ticket  agent,  we 
have  already  decided.  This  measure  of 
damages  they  were  entitled  to  on  account 
of  the  mere  act  6f  ejection,  without  ref- 
erence to  how  it  was  accomplished.  But 
punitive  damages  should  not  have  been  al- 
lowed, unless  the  conductor  used  more 
force  than  was  necessary  to  require  appel- 
lees to  leave  the  train,  or  unless  his  con- 
duct or  manner  or  language  was  insult- 
ing or  abusive,  or  violent  or  threatening, 
14 
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or  his  behavior  manifested  a  wanton  and 
reckless  disregard  of  the  rights  of  appel- 
lees, or  a  disposition  to  oppose  or  humiliate 
them.  Louisville  &  N.  R.  Co.  ▼.  Ballard, 
88  Ky.  369,  2  L.R.A.  694,  10  S.  W.  429; 
Memphis  &  C.  Packet  Co.  v.  Kagel,  97  Ky. 
9,  29  S.  W.  743;  Southern  R.  Co.  v.  Haw- 
kins, 121  Ky.  415,  89  S.  W.  258;  Louis- 
ville &  N.  R.  Co.  V.  Fowler,  123  Ky.  450,  96 
S.  W.  568;  Louisville  &  K.  R.  Co.  v.  Sum- 
mers, 133  Ky.  684,  118  S.  W.  926;  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  V.  Strosnider,  — 
Ky.  — ,  121  S.  W.  971. 

The  court  in  each  case  instructed  the 
jury  that  "if  they  believe  from  the  evidence 
that  the  defendant's  agents  or  servants  in 
charge  of  said  train  assaulted  plaintiff,  or 
brandished  or  menaced  her  with  a  pistol, 
or  wilfully  abused  or  threatened  her  in  a 
violent  or  insulting  manner  in  the  presence 
of  the  other  passengers,  they  may  find  such 
additional  damages  by  way  of  smart  money 
as  they  may  deem  proper."  If  the  evidence 
justified  the  giving  of  this  instruction,  it 
is  not  objectionable.  It  appears  from  the 
evidence  that  when  the  train  reached  Cave 
City  the  conductor  told  this  party  that 
they  must  get  off.  In  obedience  to  his  re- 
quest, some  of  them  did  get  off;  others  re- 
fused, saying  that  their  ticket  entitled 
them  to  be  carried  to  Horse  Cave,  and  they 
were  not  going  to  leave  the  train  at  Cave 
City.  The  efforts  of  the  conductor  to  force 
those  who  declined  to  leave  the  train  to 
get  off  created  considerable  confusion  and 
disturbance.  And  several  of  them  testify 
that  he  used  very  abusive  and  insulting 
language,  and,  in  addition  to  this,  drew  a 
pistol  and  threatened  to  shoot  some  of 
them.  But,  assuming  that  the  conductor 
acted  in  the  manner  indicated,  we  do  not 
think  his  conduct  entitled  these  appellees  to 
punitive  damages,  unless  his  manner  or 
conduct  towards  them  was  insulting,  threat- 
ening, or  abusive.  They  are  not  entitled  to 
recover  for  insults  or  humiliation  put  upon 
other  passengers.  Their  rights  of  recovery 
should  be  confined  to  what  happened  to 
them.  It  would  be  manifestly  unjust  to 
award  these  appellees  exemplary  damages 
on  account  of  the  misconduct  of  the  con- 
ductor towards  other  passengers,  as  those 
other  passengers  may  have  suits  against 
the  company  to  recover  damages  for  the 
injuries  to  them.  Limiting,  then,  the  right 
of  appellees  to  exemplary  damages  to  their 
treatment  by  the  conductor,  we  find  that 
Mamie  Scott  testifies  that,  when  the  conduc- 
tor requested  the  party  to  leave  the  train, 
she  got  off  in  obedience  to  his  orders.  She 
does  not  say  that  before  or  while  she  was 
alighting  from  the  train  the  conductor  said 
or  did  anything  to  her  that  was  rude,  of- 
fensive, insulting,  or  threatening.  But  it 
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I  appears  that  after  she  had  left  the  train, 
and  while  she  was  standing  on  the  station 
platform,  the  conductor  and  other  members 
of  the  party  became  involved  in  a  contro- 
versy or  difficulty  concerning  their  removal 
from  the  train,  and  that  she  then  went 
back  on  the  steps  or  platform  of  the  train 
for  the  purpose  of  interfering  in  behalf  of 
one  of  her  friends,  and  that  the  conductor 
then  pushed  her  back  against  the  door  of 
the  car.  As  lier  right  to  recover  exem- 
plary damages  is  rested  entirely  upon  the 
fact  that  the  conductor  used  more  force 
than  was  necessary,  and  treated  her  in  a 
rude  and  insulting  manner,  in  ejecting  her 
from  the  car,  it  is  manifest  from  her  tes- 
timony that  she  did  not  bring  herself  with- 
in the  averments  of  her  pleading,  or  the 
rule  that  entitled  passengers  to  recover 
damages  of  this  character.  What  the  con- 
ductor did  or  said  to  her  after  she  had  left 
the  train,  and  had  ceased  to  be  a  passen- 
ger, and  at  a  time  when  she  was  not  enti- 
tled to  the  protection  afforded  passengers, 
does  not  entitle  her  to  recover  punitive  dam- 
ages. 

Tiny  Clark  testifies,  in  substance,  that, 
when  the  train  arrived  at  Cave  City,  the 
conductor  told  them  to  get  off,  and  that  she 
said  she  did  not  intend  to  get  off,  and  would 
make  the  conductor  pay  for  putting  her  off; 
and  that  he  said  that  was  all  right,  and 
pushed  her  down  the  steps;  that  he  didn't 
say  anything  else  to  her.  Whether  the  act 
of  the  conductor  in  pushing  a  passenger  out 
of  a  car  or  from  the  train  would  entitle  the 
passenger  to  exemplary  damages  depends 
very  largely  upon  the  circumstances  sur- 
rounding the  parties  at  the  time,  and  the 
manner  in  which  the  force  was  used.  Un- 
der some  circumstances  it  might  well  be 
considered  rude  and  offensive  to  push  a 
passenger  who  was  being  ejected  down  the 
steps  or  at  all.  Under  other  circumstances, 
the  conductor  might  not  be  using  more 
force  than  was  reasonably  necessary  to  eject 
the  passenger  from  the  train.  If  the  con- 
ductor has  the  right  to  eject  a  passenger, 
then  he  has  the  right  in  a  decent  orderly 
way  to  take  hold  of  the  person  of  the  pas- 
senger, for  the  purpose  of  requiring  such 
passenger  to  leave  the  train,  if  the  passen- 
ger refuses  otherwise  to  do  so.  And  so  we 
are  of  the  opinion  that  under  the  evidence 
the  conduct  of  the  conductor  in  ejecting 
Tiny  Clark  from  the  train  was  not  so  rude 
or  offensive  as  to  authorize  the  recovery  of 
more  than  compensatory  damages.  The 
conductor  on  this  occasion  was  confronted 
by  an  unusual  situation.  Acting  in  the  line 
of  his  duty,  he  had  the  right  to  require 
these  people  to  leave  the  train.  Some  of 
them  willingly  did  so,  others  refused,  and 
at  least  some  of  those   who   refused  were 
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disorderly  and  under  the  influence  of  li- 
quor. If,  in  an  effort  to  require  those 
who  were  disorderly  or  under  the  influence 
of  liquor,  or  who  refuBed,  to  leave  the 
train,  the  conductor  was  obliged  to  take 
hold  of  them,  the  company  should  not  be 
punished  by  the  allowance  of  smart  money 
for  his  acts  in  so  doing.  As  the  appellees, 
although  entitled  to  compensation,  were 
not  entitled  to  exemplary  damages,  these 
eases  must  be  reversed,  because  we  are  un- 
able to  say  how  much  the  jury  awarded 
aa  compensation,  and  how  much  as  smart 
money.  If  the  jury  had  separated  their 
findings  of  compensatory  and  exemplary 
damages,  and  the  sum  awarded  for  compen- 
sation was  not  excessive,  we  would  not 
rererss  the  judgment,  but  would  feel  au- 
thorized to  direct  a  remitter  of  the  amount 
awarded  as  smart  money,  leaving  the  re- 
mainder of  the  judgment  to  stand.  And 
this  condition  brings  sharply  to  our  atten- 
tion the  fact  that  it  would  be  advisable 
and  proper  for  trial  courts  in  all  cases  in 
which  compensatory  as  well  as  exemplary 
damages  are  deemed  by  them  allowable,  to 
instruct  the  jury  to  find  separately  the 
damages  awarded  for  each.  This  practice^ 
although  it  may  be  regarded  as  an  innovsr 
tion,  is  not  entirely  new,  and  is  followed 
by  some  of  the  trial  courts.  It  would  save 
a  retrial  of  many  cases,  and  consequently 
avoid  the  delay  necessarily  incident  to  the 
granting  of  new  trials.  Nor  would  it  do 
any  injustice  to  either  party.  If  the  plain- 
tiff is  entitled  to  compensation,  and  noth- 
ing more,  there  seems  no  good  reason  why 
the  amount  in  excess  of  compensation,  if 
due  to  an  erroneous  instruction,  should 
not  be  ordered  to  be  remitted  by  this  court, 
leaving  the  judgment  in  other  respects  to 
stand.  We  have  authority  for  this  in  Chesa- 
peake ft  O.  R.  Co.  V.  Judd,  106  Ky.  364, 
50  8.  W.  639.  In  that  case  the  jury  sep- 
arated their  finding  of  damages,  allowing 
$13,500  as  compensation,  and  $5,000  as 
smart  money.  The  court,  holding  that  the 
plaintiff  was  not  entitled  to  exemplary 
damages,  and  that  the  instruction  permit- 
ting the  jury. to  assess  such  damages  was 
erroneous,  said:  "It  seems  to  us  that  this 
instruction  would  probably  lead  the  jury 
to  believe  that  they  might  find  punitive 
damages  in  a  case  of  mere  ordinary  negli- 
gence. We  are  not  inclined  to  the  opinion 
that  under  the  testimony  in  this  case  ordi- 
nary negligence  could  or  should  be  con- 
sidered gross  negligence.  And  inasmuch  as 
the  jury  has  separated  its  findings  as  to 
compensatory  and  punitive  damages,  .  .  . 
we  are  of  opinion  that  the  ends  of  justice 
will  be  subserved  by  reversing  so  much  of 
the  verdict  and  judgment  as  allows  any 
punitive  damages,  but  allowing  the  verdict 
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and  judgment  to  the  extent  of  $13,500  to 
stand.  The  judgment  appealed  from  is 
therefore  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to  set 
aside  the  $5,000  verdict  and  judgment  for 
punitive  damages,  and  to  render  judgment 
only  for  $13,500." 

In  reference  to  the  admission  of  incom- 
petent evidence,  it  may  be  said  that  there 
was  some  evidence  permitted  to  go  to  the 
jury  relating  to  the  arrest  of  appellees 
for  disturbing  the  peace  in  Cave  City,  al- 
though in  an  instruction  the  jury  were 
properly  told  to  disregard  this  evidence,  as 
there  was  no  evidence  connecting  the  com- 
pany with  the  arrest.  However,  upon  an- 
other trial  of  the  case,  no  evidence  upon 
this  question  should  be  admitted  unless  it 
is  sufiScient  to  show  that  the  company  pro- 
cured the  wrongful  arrest. 

For  the  error  indicated,  the  judgment 
in  each  case  must  be  reversed,  and  it  is  so 
ordered. 


KENTUCKY  COURT  OP  APPEAIiS. 

C.  D.  LANGHORNE  et  al.,  Appts., 

V. 

RACHEL  TURAiAN. 
(141  Ky.  800,  133  S.  W.  1008.) 

Negligence  •--  blasting  —  trespass. 

1.  The  casting  by  blasting  operations  nec< 
essary  for  the  construction  of  a  railroad,  of 
debris  upon  the  remaining  land  of  one  from 
whom  the  corporation  has  acquired  a  right 
of  way,  renders  it  liable  in  damages  for  the 
trespass,  regardless  of  the  negligence  or 
skill  with  which  it  did  the  work. 

Damages  —  railway  cut  —  landslide  — 
conversion  of  property. 

2.  A  railroad  company  which,  in  prepar- 
ing its  right  of  way,  removes  the  lateral 
support  to  land  of  an  adjoining  proprietor, 
so  that  a  portion  of  it  slips  onto  its  right 
of  way,  is  liable  for  the  value  of  the  soil  in 
case  it  converts  it  to  its  own  use. 

(January  31,  1011.) 

Note,  —  Liahility,  in  absence  of  neglU 
gence,  for  damages  to  land  or  build' 
ings  front  substances  thrown  in  blasU 
ing. 

This  note  is  confined  to  cases  of  injuries 
to  land  or  building|s  from  substances  thrown 
in  blasting  on  private  property.  Cases  of 
personal  injuries  are  excluded,  as  are  cases 
of  blasting  in  streets  or  highways.  Ques- 
tions as  to  municipal  ordinances  as  impos- 
ing duties  in  blasting  are  also  excluded. 

As  to  the  effect  of  legislative  authority 
upon  liability  for  private  nuisance,  see 
the  note  to  Louisville  k  N.  Torminal  Co.  v. 
Lellyett,  1  L.R.A.(N.S.)   40. 

As  to  liability  for  injury  to  person  or 
property  from  concussion  caused  by  blast- 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Boyd  County 
in  plaintiffs  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  her  prop- 
erty by  blasting  for  defendants'  right  of 
way.    Attirmed. 

Messrs.  S.  S.  Willis,  li.  T.  Everett,  and 
Worthlngton,  Cochran,  &  Browning  for 
appellants. 

Messrs.  Dinkle  A  Prichard  for  appel- 
lee. 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Appellant  Chesapeake  &  Ohio  Railway 
Company  operates  a  line  of  railway  from 
Catlettsburg,  up  the  Big  Sandy  river,  to 
Pikeville,  Kentucky.    Appellee,  Rachel  Tur- 


man.  is  the  owner  of  a  tract  of  land,  con- 
taining about  44  acres,  through  which  the 
line  of  railway  runs,  and  which  is  situated 
near  the  dividing  line  between  Boyd  and 
Lawrence  counties.  Appellee  purchased 
this  tract  of  land  in  the  year  1902.  The 
Big  Sandy  Division  of  the  Chesapeake  L 
Ohio  Railway  Company  had  been  construct- 
ed through  appellee's  property  for  several 
years  before  she  purchased  it.  Some  time 
after  appellee's  purchase,  the  railway  com- 
pany, desiring  to  change  the  grade  and  loca- 
tion of  its  line  of  railway,  purchased  from 
appellee  and  her  husband  an  additional 
right  of  way  through  her  property.  The 
strip  of  land  so  purchased  was  about  50 
feet  wide,  and  ran  near  the  base  of  a  hill. 
In    the    year    1905,    the    railway   company 


ing,  see  the  notes  to  Bessemer  Coal,  Iron, 
k  Land  Co.  v.  Doak,  12  L.R,A.(N.S.)  389, 
and  Hickey  v.  McCabe,  27  L.R.A.(N.S.)  425. 

As  to  liability  of  employer  for  negligence 
of  independent  contractor  in  the  perform- 
ance of  a  contract  requiring  blasting,  see 
the  notes  to  Salliotte  v.  King  Bridge  Co. 
65  L.R.A.  644;  Houghton  v.  Loma  Prieta 
Lumber  Co.  14  L.R.A.(N.S.)  913,  and  Hunt- 
er V.  Southern  R.  Co.  29  L.R.A.(N.S.)  851. 
See  also  in  this  connection,  the  note  to 
Jacobs  V.  Fuller  k  H.  Co.  65  L.R.A.  854. 

As  to  injunction  against  blasting,  sec  the 
note  to  Central  Iron  &  Coal  Co.  v.  Vander- 
heurk,  6  L.R.A.(N.S.)    570. 

The  general  rule  is  that  he  who,  by  blast- 
ing on  his  own  premises,  commits  an  actu- 
al trespass  upon  his  neighbor's  land  or 
building  by  throwing  substances  thereon,  id 
liable  in  damages,  irrespective  of  negligence. 

Where  the  damage  by  blasting  is  due  to 
concussion  or  shaking,  some  of  the  courts 
consider  negligence  a  prerequisite  to  re- 
covery, while  others  see  no  distinction  be- 
tween concussion  or  shaking  and  actual 
trespass,  as  will  be  seen  by  reference  to  the 
notes  above  mentioned  in  12  L.R.A.(N.S.) 
389,  and  27  L.R.A.(N.S.)  425,  where  the 
matter  of  concussion  is  considered.  This 
note  is  confined  to  matters  of  actual  tres- 
pass by  throwing  of  material  things. 

The  ancient  rule  of  the  common  law, 
that  he  who  throws  substances  on  the  land  of 
another  is  liable  in  damages,  is  generally 
sustained  in  cases  where,  by  blasting,  rocks, 
earth,  or  other  substances  are  cast  upon  the 
land  or  buildings  of  another.  Bessemer  Coal, 
Iron  ft  Land  Co.  v.  Doak,  152  Ala.  166,  12 
L.R.A.(N.S.)  389,  44  So.  627  {obiter); 
Georgetown,  B.  k  L.  R.  Co.  v.  Eagles,  9  Colo. 
544,  13  Pac.  696;  Langshorne  v.  Wilson,  28 
Ky.  L.  Rep.  1181,  91  S.  W.  254;  Langhorne 
V.  Tubman;  Scott  v.  Bay,  3  Md.  431;  Hay 
V.  Cohoes  Co.  2  N.  Y.  159,  51  Am.  Dec.  279; 
Tremain  v.  Cohoes  Co.  2  N.  Y.  163,  51  Am. 
Dec.  284;  Page  v.  Dempsey,  184  N.  Y.  245, 
77  N.  E.  9;  Kratzer  v.  Sarato<ifa  Springs, 
8  App.  Div.  613,  40  N.  Y.  Supp.  474,  affirmed 
in  158  N.  Y.  736,  53  N.  E.  1127;  Henry 
Hall  Sons'  Co.  v.  Sundstrom  &  S.  Co.  138 
.App.  Div.  648,  123  N.  Y.  Supp.  390;  Car- 
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man  v.  Steubenville  k  I.  R.  Co.  4  Ohio  St. 
399;  Tiffin  v.  McCormack,  34  Ohio  St.  638, 
32  Am.  Rep.  408,  2  Mor.  Min.  Rep.  194. 

In  Georgetown,  B.  k  L.  R.  Co.  v.  Eagles,  9 
Colo.  544,  13  Pac.  696,  a  railroad  company 
was  held  liable  for  damages  in  throwing 
rock  by  blasting  on  defendant's  land  and 
buildings,  irrespective  of  negligence.  The 
court  said:  "Legal  possession  by  the  com- 
pany of  a  right  of  way  over  adjacent  land, 
and  authority  to  construct  and  operate  its 
railroad  thereon,  did  not,  of  themselves,  au- 
thorize or  sanction  a  direct  intrusion  and 
trespass  upon  plaintiff's  private  property. 
.  .  .  In  general,  if  a  voluntary  act,  law- 
ful in  itself,  may  naturally  result  in  the 
injury  of  another,  or  the  violation  of  his 
legal  rights,  the  actor  must,  at  his  peril, 
see  to  it  that  such  injury  or  such  violation 
does  not  follow,  or  he  must  expect  to  re- 
spond in  damages  therefor;  and  this  is 
true  regardless  of  the  motive  or  the  de- 
gree of  care  with  which  the  act  is  per- 
formed. .  .  .  Plaintiff  in  the  case  at 
bar  was  entitled  to  the  undisputed  posses- 
sion, use,  and  enjoyment  of  his  premises, 
and  to  the  rents  and  profits  therefrom.  These 
were  legal  rights  with  which  defendants 
could  not  in  law  so  justify  direct  interfer- 
ence as  to  escape  accountability.  Perhaps, 
on  the  ground  of  public  policy,  ah  injunc- 
tion to  restrain  the  excavating  of  defend- 
ant company's  roadbed  would  not  have 
issued  at  the  suit  of  plaintiff,  even  though 
blasting  were  necessary;  but  public  policy 
could  not  exonerate  the  company  from  lia- 
bility for  private  damage  directly  resulting 
from  its  acts.  The  company  was  bound  at 
its  peril  to  see  that  plaintiff's*  rights  of 
property  were  not  injuriously  affected.  In 
so  tar  as  these  rights  were  interfered  with 
by  defendants'  acts,  such  acts  were  wrong- 
ful; and  if  the  injuries  complained  of  were 
the  natural  and  proximate  consequence 
thereof,  plaintiff  was  entitled  to  recover." 

In  Langshorne  v.  Wilson,  28  Ky.  L.  Rep. 
1181,  91  S.  W.  254,  where  the  defendant  by 
blasting  threw  stumps,  rocks,  and  other 
debris  on  the  plaintiff's  land,  buildings,  and 
fences,  the  court,  in  affirming  a  judgment 
for  the  plaintiff,  said  that  an   instruction 
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moTed  its  track  from  oear  the  Big  Sandy 
river  towards  the  hill.  In  the  year  1906, 
the  railway  company  and  appellants  C.  D. 
Lang^ome  and  Allen  Langhorne,  its  con- 
tractors,  placed  upon  the  right  of  way  pur- 
chased from  appellee  a  large  steam  shovel, 
which  removed  the  dirt  from  the  hill.  The 
dirt  so  taken  was  placed  by  appellant  upon 
its  cars,  and  used  by  it  in  building  and 
maintaining  fills  along  its  right  of  way  up 
and  down  the  Big  Sandy  river.  The  earth 
and  stone  so  removed  were  taken  from  the 
hillside  by  appellant  for  a  distance  of  100 
to  150  feet  above  and  beyond  the  railway 
right  of  way.  For  the  purpose  of  removing 
the  dirt,  appellant  did  considerable  blast- 
ing. Before  appellant  began  the  work  of 
blasting  and  excavation,  appellee  had  plant- 


ed the  land  in  an  orchard  consisting  of 
about  1,100  peach  trees.  About  500  of 
these  trees  were  fifteen  months  old,  and 
were  planted  on  the  land  from  which  the 
earth  and  stone  were  removed. 
.  After  stating  that  she  was  the  owner  of 
the  tract  of  land,  describing  it  in  a  general 
way,  appellee  charged  that  appellants,  dur- 
ing the  months  of  July,  August,  September, 
and  October  1906,  unlawfully  and  without 
right  and  authority,  and  agaijist  her  will, 
entered  upon  said  land,  dug  up  and  carried 
away  about  50,000  cubic  yards  of  stone, 
earth,  and  gravel,  cut  down  the  timber 
growing  thereon,  injured  and  destroyed  her 
crop  of  watermelons,  corn,  beans,  and 
pumpkins,  and,  by  blasting  the  earth  and 
stone   by  dynamite,   caused   to  be  thrown 


including  the  element  of  negligence  was  too 
favorable  to  the  defendant,  and  that  "if  ap- 
pellant, as  appears  from  the  proof,  made 
these  blasts  in  such  a  way  as  to  cast  or 
throw  rocks  or  other  physical  objects  upon 
the  lands  and  houses  of  appellee,  to  his  in- 
jury and  damage,  then  the  appellant  was 
liable  therefor,  without  regard  to  whether 
or  not  the  blasts  were  negligently  made. 
The  law  will  not  permit  one  to  use  his 
property  in  such  a  way  as  to  damage  his 
neighbor's  property,  without  making  him  re- 
spond for  the  injury  and  loss." 

It  will  be  seen  that  in  Langhorxe  v.  Tur- 
MA!T.  the  court  reaches  the  same  result. 

In  Scott  V.  Bay,  3  Md.  431,  where  the  de- 
fendant, in  blasting  in  his  quarries,  threw 
stone  upon  and  injured  the  plaintiff's 
house,  the  court  said:  "If  proper  precau- 
tions had  been  taken,  they  would  still  con- 
stitute no  vindication  of  the  defendant  for 
the  injuries  resulting  to  the  plaintiff.  Un- 
less a  party  can  show  a  right,  either  in  the 
nature  of  a  presumed  grant  or  easement, 
or  in  some  other  mode,  to  use  his  property 
in  a  particular  way,  he  cannot  use  it  in 
that  particular  way  if  it  occasions  injury 
to  his  neighbors,  in  the  quiet  enjoyment  of 
their  legal  rights  and  privileges,  and  it 
makes  no  difference  whether  precautions 
were  used  or  not  to  prevent  the  injury  com- 

Elained  of.  It  is  the  rule  of  the  common 
iw  that  a  man  should  so  use  his  own 
property  as  not  to  hurt  or  injure  another; 
and  therefore,  if  one  carry  on  a  lawful  trade 
or  business  in  such  a  manner  as  to  prove  a 
nuii^anoe  to  his  neighbor,  he  must  answer 
in  damages."  ( It  was  shown  that  the  house 
was  built  before  the  quarries  were  opened, 
but  the  court  does  not  go  into  this.) 

Where  the  defendants,  in  excavating  a 
canal  on  their  premises  by  blasting,  threw 
earth  and  rock  on  the  plain tiff^s  land,  and 
knocked  down  part  of  his  house,  the  court 
in  Hay  v.  Cohoes  Co.  2  N.  Y.  159,  51  Am. 
Dec.  279,  in  holding  that  the  negligence  or 
wantonness  of  the  defendants  was  immate- 
rial, said:  "It  is  an  elementary  principle 
in  reference  to  private  rights,  that  every  in- 
dividual is  entitled  to  the  undisturbed  pos- 
session and  lawful  enjoyment  of  his  own 
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property.  The  mode  of  enjoyment  is  neo- 
essarily  limited  by  the  rights  of  others; 
otherwise  it  might  be  made  destructive  of 
their  rights  altogether.  Hence  the  maxim 
sic  utere  tuo,  etc.  The  defendants  had  the 
right  to  dig  the  canal.  The  plaintiff  had 
the  right  to  the  undisturbed  possession  of 
his  property.  If  these  rights  conflict,  the 
former  must  yield  to  the  latter,  as  the  more 
important  of  the  two;  since,  upon  grounds 
of  public  policv,  it  is  better  that  one  man 
should  surrender  a  particular  use  of  his 
land,  than  that  another  should  be  deprived 
of  the  beneficial  use  of  his  property  alto- 
gether, which  might  be  the  consequence  if 
the  privilef;e  of  the  former  should  be  whol- 
ly unrestricted.  The  case  before  us  illus- 
trates this  principle.  For,  if  the  defend- 
ants, in  excavating  their  canal  (in  itself 
a  lawful  use  of  their  land),  could,  in  the 
manner  mentioned  by  the  witnesses,  demol- 
ish the  stoop  of  the  plaintiff  with  impuni- 
ty, they  might,  for  the  same  purpose,  on  the 
exercise  of  reasonable  care,  demolish  his 
house,  and  thus  deprive  him  of  all  use  of 
his  property.  The  use  of  land  by  the  pro- 
prietor is  not,  therefore,  an  absolute  right, 
but  qualified  and  limited  by  the  higher 
rights  of  others  to  the  lawful  possession  of 
their  property.  To  this  possession  the  law 
prohibits  all  direct  injury,  without  regard 
to  its  extent  or  the  motives  of  the  ag- 
gressor. A  man  may  prosecute  such  busi- 
ness as  he  chooses  on  his  premises,  but 
he  cannot  erect  a  nuisance,  to  the  annoy- 
ance of  the  adjoining,  proprietor,  even  for 
the  purpose  of  a  lawful  trade.  ...  He 
may  excavate  a  canal,  but  he  cannot  cast 
the  dirt  or  stones  upon  the  land  of  his 
neighbor,  either  by  human  agency  or  the 
force  of  gunpowder.  If  he  cannot  con- 
struct the  work  without  the  adoption  of 
such  means,  he  must  abandon  that  mode  of 
using  his  property,  or  be  held  responsible 
for  all  damages  resulting  therefrom.  He 
will  not  be  permitted  to  accomplish  a  legal 
object  in  an  unlawful  manner.'' 

This  case  was  followed  in  Tremain  v. 
Cohoes  Co.  2  N.  Y.  163,  51  Am.  Dec.  284, 
where  it  was  held  that  where  the  claim 
was    only    for    actual    damages,    and    not 
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upon  the  land  and  upon  the  houses  large 
quantities  of  stone  and  earthy  thereby 
greatly  injuring  and  damaging  her,  and 
she  asked  damages  in  the  sum  of  $2,000. 
Thereafter  appellee  amended  her  petition, 
and  alleged  that  the  rock,  stone,  and  gravel 
caused  to  be  thrown  upon  the  land  by  the 
use  of  dynamite  fell  upon  her  house,  crops, 
watermelons,  com,  beans,  and  pumpkins, 
and  crushed,  injured,  and  killed  same,  and 
injured  her  houses  by  falling  upon  same 
and  breaking  the  roof,  striking  and  break- 
ing the  window  panes,  and  that  in  dyna- 
miting and  blasting,  as  aforesaid,  and  car- 
rying away  60,000  cubic  yards  of  earth, 
stone,  and  gravel,  which  was  of  the  value 
of  10  cents  per  cubic  yard,  and  in  removing 
the   dirt   from    said   land,    destroying   the 


fruit  trees  growing  thereon,  she  had  been 
damaged  in  the  sum  of  $2,000.  Appellant 
Chesapeake  &  Ohio  Railway  Company,  after 
its  demurrer  to  the  petition  was  overVuled, 
filed  an  answer,  in  which  it  denied  the 
title  of  appellee  to  the  tract  of  land  claimed 
to  be  owned  by  her,  and  all  the  allegations 
of  the  petition.  It  also  pleaded  that  ap- 
pellants C.  D.  Langhorne  and  Allen  Lang- 
horne  were  independent  contractors.  Ap- 
pellants C.  D.  Langhorne  and  Allen  Lang- 
home  filed  an  answer  denying  the  allega- 
tions of  the  petition.  The  affirmative  alle- 
gations of  the  answer  were  denied  by  reply. 
On  the  18th  day  of  January,  1910,  a  little 
over  three  years  after  the  filing  of  the 
petition,  appellants  offered  to  file  an 
amended  answer,  wherein  they  pleaded  that 


for  exemplary  damages,  the  defendants 
were  not  entitled  to  show  that  the  work  of 
blasting  was  done  in  the  best  and  most 
careful  manner. 

In  Kratzer  v.  Saratoga  Springs,  8  App. 
Div.  613,  40  N.  Y.  Supp.  474,  affirmed  in 
158  N.  Y.  736,  53  N.  E.  1127,  it  was  held  that 
an  action  of  trespass  would  lie  for  throw- 
ing rocks  on  the  plaintiff's  premises  by 
blasting,  and  that  the  remedy  was  not  lim- 
ited to  actions  of  negligence. 

See  also  in  case  of  a  tenant,  Gourdier  v. 
Cormack,  2  E.  D.  Smith,  200.  (If  in  the  case 
of  Hardrop  r.  Gallagher,  2  E.  D.  Smith,  523. 
any  other  rule  is  intended,  it  is  of  no  mo- 
ment, in  view  of  the  foregoing  cases.) 

In  Page  v.  Dempsey,  184  N.  Y.  245,  77 
N.  E.  9,  where  the  injuries  were  caused 
by  concussion,  the  court  said:  ''If  the 
premises  of  the  plaintiff  were  invaded  by 
projectiles  of  any  kind,  it  would  be  a  tres- 
pass for  which  damages  could  be  recovered, 
although  there  was  no  proof  of  negligence  or 
want  of  skill.  Hay  v.  Cohoes  Co.  2  N.  Y. 
159,  51  Am.  Dec.  279;  Tremain  y.  Cohoes 
Co.  2  N.  Y.  163,  51  Am.  Dec.  284;  St. 
Peter  v.  Denison,  58  N.  Y.  416,  17  Am.  Rep. 
258. 

It  was,  however,  held  in  McCafferty  v. 
Spuyten  Duyvil  A  P.  M.  R.  Co.  61  N.  Y.  178, 
19  Am.  Rep.  267,  that  the  defendant  rail- 
road was  not  responsible  for  the  negligence 
of  its  contractors  in  throwing  rocks  by 
blasting  upon  the  plaintiff's  building,  as  the 
defendant  had  not  authorized  or  permitted 
a   nuisance  upon   its  premises. 

See  also  to  similar  effect,  Gourdier  v.  Cor- 
mack, 2  E.  D.  Smith,  254. 

Where  the  defendant  railroad  agreed  with 
an  independent  contractor  to  grade  the  road, 
including  the  removal  of  solid  rock  by  blast- 
ing, and  rocks  were  thrown  by  blasting  on 
the  plaintiff's  house  and  fences,  injuring 
them,  the  court,  in  Carman  v.  Steubenville  & 
I.  R.  Co.  4  Ohio  St.  399,  said:  "No  proof 
was  given  that  the  work  was  not  prosecuted 
with  care  and  prudence,  or  that  the  injury 
was  not  the  unavoidable  consequence  of 
blasting  in  that  particular  locality.  Now. 
it  seems  very  clear  that  the  contractors  did 
nothing  that  the  defendants  had  not  author- 
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ized  to  be  done.  But  the  defendants  had  no 
right  to  use  their  own  lands,  or  authorize 
others  to  use  them,  so  as  to  interfere  with 
the  undisturbed  possession  and  lawful  en- 
joyment of  adjoining  lands.  .  .  .  Being 
of  the  opinion  that  the  evidence  given  upon 
the  trial  tended  to  prove  the  concurrence  of 
the  defendants  in  all  the  acts  performed  by 
the  contractors;  and  believing  the  whole  law 
of  the  case  to  resolve  itself  into  the  elemen- 
tary proposition  that  whoever  aids,  assists, 
or  procures  another  to  commit  a  trespass 
(no  matter  with  what  motive,  or  whether 
intended  or  not),  is  liable  as  a  principal  to 
compensate  for  the  injury  done,  we  are 
brought  to  the  conclusion  that  the  court  of 
common  pleas  erred  in  nonsuiting  the  plain- 
tiffs." ^        ^ 

Where  the  owner  of  a  stone  quarry  by 
blasting  threw  fire  on  a  neighbor's  building, 
whereby  it  and  his  fruit  trees  were  de- 
stroyed, it  was  held  to  be  no  defense  that 
ordinary  care  was  exercised  in  working  the 
quarry.  Tiffin  v.  McCormack,  34  Ohio  St. 
638,  32  Am.  Rep.  408,  2  Mor.  Min.  Rep. 
194. 

In  Moross  v.  Burke,  24  S.  E..969  (briefly 
reported  in  99  Ga.  110),  the  plaintiff  recov- 
ered damages  against  a  neighboring  quarry 
owner  who,  by  blasting,  threw  rocks  on  his 
land  and  buildings,  etc.  It  does  not  appear 
that  there  was  any  element  of  negligence  in 
the  case. 

W^ere  it  was  shown  that  rocks  were  con- 
stantly thrown  on  the  plaintiff's  land  by 
blasting  by  the  defendant  on  his  land,  it 
was  held  that  such  casting  would  be  en- 
joined, irrespective  of  any  negligence.  Cen- 
tral Iron  &  Coal  Co.  v.  Vandenheuk,  147 
Ala.  546,  6  L.R.A(N.S.)  570,  119  Am.  St. 
Rep.  102,  41  So.  145,  11  A.  &  E.  Ann.  Cas. 
346.  The  court  said:  "It  would  seem  that 
one  who  makes  a  blast  on  his  own  land,  and 
thereby  causes  rock  to  fall  upon  the  lands  of 
another,  ...  is  liable  as  a  trespasser 
for  injuries  inflicted,  although  the  blast  is 
fired  for  a  lawful  purpose,  and  without  neg- 
ligence or  want  of  skill." 

Some  of  the  cases  of  injunctive  relief  sug- 
gest a  similar  view  without  going  into  the 
question.    Thus,  in  Sayen  v.  Johnson,  4  Pa. 
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they  ptirehaaed  a  5(y-foot  right  of  way  from 
appellee  on  May  16,  1903;  that  it  was 
agreed  and  understood  by  the  grantors  that 
the  strip  of  ground  so  purchased  should  be 
used  by  the  railroad  company  for  the  pur- 
pose of  making  excavations  therein  and 
changing  the  grade  of  said  road;  that  in 
making  said  excavations  and  changing  tha 
grade,  certain  parts  of  appellee's  land  were, 
without  fault  upon  their  part,  caused  to 
•lip  in  said  excavations;  that  by  reason  of 
the  before-mentioned  conveyance  and  ap- 
pellee's knowledge  of  the  uses  that  were  to 
be  made  of  the  strip  of  land,  appellee  was 
estopped  to  claim  damages  from  appellants 
because  of  any  slipping  of  her  ground  or 
other  property.  The  court  declined  to  per- 
mit the  amended  answer  to  be  filed,  but 


it  was  made  a  part  of  the  record.  This 
action  of  the  court  is  not  relied  upon  as 
a  ground  for  reversal. 

While  there  is  some  evidence  on  the  part 
of  appellants  that  they  simply  blasted  and 
excavated  on  the  right  of  way,  and  that  ap- 
pellee's land,  consisting  of  about  an  acre 
and  a  quarter,  together  with  the  trees 
thereon,  slipped  down  on  the  right  of  way, 
fet  they  admitted  that  in  two  or  three 
instances  they  actually  blasted  outside  of 
the  right  of  way,  on  appellee's  land.  Ap- 
pellants contend,  however,  that  the  work  of 
excavation  and  blasting  was  carefully  done. 
The  evidence  for  appellee  shows  that  she 
had  in  cultivation  a  field  of  watermelons, 
consisting  of  about  800  hills.  She  also  had 
in  cultivation  some  corn,  beans,  t<«iatoes, 


Co.  Ct.  360,  the  defendants  were  perpetually 
enjcined  from  operating  a  quarry  in  such  a 
manner  as  to  be  dangerous  to  the  life  and 
property  of  the  plaintiff,  it  appearing  that 
pieces  of  rock  were  constantly  thrown  from 
the  quarry  into  the  public  road  and  upon  the 
premises  of  the  plaintiff. 

So,  in  Seebeck  v.  Pucci,  8  App.  'Div.  618, 
40  N.  Y.  Supp.  1149,  the  defendant  was  re- 
strained from  blasting  so  as  to  throw  pieces 
of  rock  against  the  plaintiff's  walls;  and  a 
similar  injunction  pending  the  action  was 
granted  in  Rogers  v.  Hanfield,  14  Daly,  839. 

In  Gossett  v.  Southern  R.  Co.  116  Tenn. 
376,  1  L.R.A.(N.S.)  97,  112  Am.  St.  Rep. 
846,  89  S.  W.  737,  a  case  of  injuries  from 
blasting  in  constructing  the  defendant's 
railroad, the  court  said:  "In  the  first  place, 
the  fact  that  the  defendant  is  a  quasi  public 
corporation,  authorised  by  the  legislature  to 
condemn,  take,  and  use  land  for  railroad 
purposes  and  works  of  public  improvement, 
cannot,  under  the  authority  conferred  upon 
it  by  the  legislature,  exempt  it  from  lia- 
bility, even  if  the  work  can  be  done  without 
negligence.  We  think  the  true  doctrine  is 
aptly  expressed  in  the  case  of  C<wswell  v. 
New  York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10, 
57  Am.  Rep.  701,  8  N.  E.  637 :  'The  powers 
granted  to  such  railroad  corporations  are 
to  be  construed  as  privileffes  conferred,  but 
upon  the  understanding  that  they  shall  be 
exercised  in  strict  conformity  to  private 
rights,  and  under  the  same  responsibility  as 
though  the  act  were  done  by  an  individual 
in  the  exercise  of  such  powers.'  See  also 
case  of  Long  Island  R.  Co.  v.  Garvey,  160 
N.  Y.  334,  64  N.  E.  60." 

While  it  is  not  within  the  scope  of  this 
note  to  discuss  the  question  whether,  where 
part  of  a  man's  land  has  been  taken  by  a 
railroad  in  condemnation  proceedings,  he 
may  proceed  a^inst  the  railroad  for  dam- 
aces,  by  blasting,  to  the  remaining  part 
of  his  land,  some  of  the  leading  autlu>rities 
in  that  connection  may  be  here  referred  to. 

In  Dodge  v.  Essex  County,  3  Met  380, 
where  the  statute  provided  that  commis- 
sioners should  assess  the  damages,  and  that 
**evei7  railroad  corporation  shall  be  liable 
to  pay  all  damages  that  shall  be  occasioned ' 
bj  laying  out  and  making  and  maintain 
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ing  their  road,  or  by  taking  any  land  or  ma- 
terials, as  provided  in  the  preceding  sec- 
tion," it  was  held  that  the  damage  to  an  ad- 
joining proprietor  by  blasting  in  grading 
the  railroad  was  to  be  assessed  by  the 
commissioners,  and  that,  in  the  absence  of 
negligence,  a  common-law  action  would  not 
lie  therefor. 

Under  a  similar  statute,  when  the  damage 
was  from  the  failure  to  remove  rocks  thrown 
on  the  plaintiff's  land-  by  the  railroad's 
blastinff  it  was  held  that  the  railroad  had 
the  right  to  blast  and  throw  the  rocks  by 
blasting  in  a  reasonable  and  prudent  man- 
ner, and  that  a  claim  for  any  damages 
from  such  careful  throwing  could  only  be 
put  in  prospectively  in  the  condemnation 
proceeding,  and  that  any  action  for  delay 
m  removing  the  rocks  would  not  lie  in 
trespass,  but  in  ease.  Sabin  v.  Vermont  C. 
R.  Co.  25  Vt  363. 

The  Sabin  Case  was  cited  with  approval 
in  Whitehouse  v.  Androscoggin  R.  Co.  52  Me. 
209,  where  it  was  held  that  damages  for 
throwing  rock  by  blasting  may  be  in- 
cluded in  condemnation  proceedings;  and 
that  damages  for  negligence  in  failing  to 
remove  such  rock  in  a  reasonable  time  can- 
not be  prospectively  allowed  in  such  proceed- 
ings, but  only  in  an  action  at  law. 

In  Brown  v.  Providence,  W.  ft  B.  R.  Co. 
6  Gray,  35,  where  it  seems  that  at  the  time  . 
of  the  condemnation  hearing  the  railro&d 
had  injured  the  petitioner's  buildings  by 
blasting  within  the  line  of  the  road,  the 
court,  in  holding  it  to  be  error  to  refuse  to 
allow  the  petitioner  to  show  the  amount  of 
such  damage,  said :  "The  petitioner  was  en- 
titled to  have  damages  assessed  by  the  jury 
for  the  injury  to  his  buildings  near  the 
land  taken,  by  blasting  rocks  within  the 
line  of  the  road.  Dodge  v.  Essex  Countv, 
supra.  That  such  damages  were  properly 
the  subject  of  inquiry  seems,  from  the  ar- 
g^ument  for  the  respondents,  to  be  con- 
ceded." 

In  Hord  v.  Holston  River  R.  Co.  122 
Tenn.  399,  135  Am.  St.  Rep.  878,  123  S. 
W.  637,  19  A.  &  E.  Ann.  Cas.  331,  it  was 
held  that  a  sale  of  a  right  of  way  to  a 
railroad  includes  the  right  to  blast  in  a 
prudent  manner,  and  no  damages  can  be 
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and  other  garden  tnick.  There  were  two 
dwelling  houses  on  the  land.  In  removing 
the  earth  and  stone  from  appellee's  land 
by  the  use  ol  dynamite,  the  gravel  and  stone 
were  thrown  upon  the  field  of  watermelons, 
corn,  beans,  etc.,  and  the  houses.  The 
crops  were  almost  completely  destroyed 
and  the  houses  injured.  The  blasting  and 
shooting  were  done  with  so  much  force 
that  they  caused  large  rocks  to  fall  in  the 
Big  Sandy  river,  and  even  on  the  other 
side  of  the  river,  a  distance  of  400  yards. 
The  blasting  and  excavation  were  not  con- 
fined to  the  right  of  way,  but  those  doing 
the  work  frequently  went  beyond  the  right 
of  way,  onto  appellee's  premises.  Many 
trees  were  destroyed. 

Upon  the  submission  of  the  case,  the 
jury  returned  the  following  verdict: 

'*We,  the  jury,  agree  and  find  in  favor  of 
the  plaintiff  the  sum  of  $587.50,  as  follow- 
ing, viz, 

11,000  cable  yards  earth  2|  per  cube 

yard  $275  00 

3  cedar  trees,  at  $1   3  00 

2  walnut  trees,  at  $5 10  00 

146  peach  trees,  at  50c 73  00 

To  repairs  on  houses 16  60 

To  corn  and  bean  c^op 10  00 

To  800  hills  watermelons,  at  25c.  per 

hill 200  00 


$587  50" 

From  the  judgment  entered  upon  the 
foregoing  verdict,  this  appeal  is  prosecuted. 

It  is  earnestly  insisted  that  the  court 
erred  in  its  instructions  to  the  jury. 

By  instruction  No.  1  the  court  told  the 
jury  that  if  they  believed  plaintiff  was  the 
owner  of  the  land  described  in  the  petition, 
and  that  the  defendants,  without  plaintiff's 
consent,  entered  upon  the  land,  and  cut, 
took,  and  removed  therefrom  50,000  cubic 
yards  of  stone,  earth,  and  gravel,  or  any 


quantity  thereof,  or  cut  down,  destroyed,  or 
deprived  plaintiff  of  two  walnut  and  three 
cedar  trees,  or  any  such  trees,  then  they 
should  find  for  the  plaintiff  and  award  her 
the  reasonable  actual  value  of  the  stone, 
earth,  and  gravel  and  trees  so  taken,  not 
exceeding,  however,  as  to  the  stone,  earth, 
and  gravel,  50,000  cubic  yards  at  10  cents 
per  cubic  yard,  or  $5  for  each  of  the  wal- 
nut trees,  or  $1  for  each  of  the  cedar  trees. 

By  instruction  No.  2  the  court  told  the 
jury  that  if  defendants,  while  grading 
through  plaintiff's  farm  on  the  railway 
company's' right  of  way,  used  dynamite  or 
s<»ne  similar  strong  explosive,  and  by  the 
use  thereof  threw  stone,  gravel,  and  dirt 
upon  plaintiff's  land,  ajid  injured  or  de- 
stroyed plaintiff's  crop  of  watermelons, 
corn,  or  beans,  or  any  of  them  growing  on 
said  land,  or  injured  or  damaged  the  dwell- 
ing house,  they  should  find  for  the  plain- 
tiff the  reasonable  market  value  of  the 
crops,  if  any,  so  destroyed,  and  the  fair 
and  reasonable  injury  to  the  dwelling 
house. 

By  instruction  No.  3  the  court  told  the 
jury  that,  if  defendants,  without  plaintiff's 
consent,  entered  upon  her  land  outside  of 
the  right  of  way  owned  by  the  railway,  and 
by  blasting,  excavating,  or  otherwise  on 
plaintiff's  land  injured  or  destroyed  any 
peach  trees  on  said  land,  and  the  jury 
should  further  believe  that  plaintiff  was 
the  owner  or  had  an  interest  in  the  trees 
so  destroyed,  they  should  find  for  the  plain- 
tiff the  reasonable  actual  value  of  the 
trees  so  destroyed  at  the  time  and  place 
of  said  injury. 

By  instruction  No.  4  the  court  told  the 
jury  that  the  railway  company  and  its 
agents,  Langhorne  and  Langhorne,  had  the 
right  to  enter  upon  that  portion  of  plain- 
tiff's land  included  within  the  railway  right 
of  way,  and  to  cut  and  remove  from  such 


recovered  from  such  blasting;  but  the  fail- 
ure to  remove  the  rock  thrown  on  adjoin- 
ing land  by  blasts  in  a  reasonable  time  is 
negligence  for  which  an  action  will  lie  to  re- 
cover  damages. 

The  same  was  held  in  Watts  v.  Norfolk  & 
W.  R.  Co.  39  W.  Va.  196,  23  L.R.A.  674,  45 
Am.  St.  Rep.  894,  19  S.  E.  521. 

In  Tibbetts  v.  Knox  &  L.  R.  Co.  62  Me. 
437,  it  was  held  that  a  railroad  was  not 
liable  for  injuries  to  buildings  by  rocks 
thrown  in  blasting  its  way,  when  the  injury 
is  caused  by  the  carelessness  of  an  independ- 
ent contractor. 

In  Wilsey  v.  Callanan,  49  N.  Y.  S.  R.  530, 
21  N.  Y.  Supp.  165,  it  was  held  that  de- 
fendant was  properly  enjoined  from  throw- 
ing stones  on  the  premises  of  the  plaintiff 
by  blasting  in  his  quarry.  It  was  admit- 
ted that  the  defendant  was  able  'to  carry 
on  his  business  without  casting  the  debris 
on  the  plaintiff^s  premises. 
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In  Green  v.  Shoemaker,  111  Md.  60,  23 
L.R.A.(N.S.)  667,  73  Atl.  688,  a  case 
of  injuries  from  fright  caused  by  blasting, 
and  so  without  the  scope  of  this  note,  wher^ 
there  was  both  actual  trespass  to  property 
and  concussion,  the  court  said:  "Blasting 
of  rocks  by  the  use  of  gunpowder  or  other 
explosives  in  the  vicinity  of  another's 
dwelling  house  is  a  nuisance;  and  the  per- 
son doing  the  act,  or  causing  it  to  be  done, 
is  liable  for  all  injuries  that  result  there- 
from,"— citing  Hay  v.  Cohoes,  supra»  and 
other  authorities. 

In  Casselberry  ▼.  Ames,  18  Mo.  App.  575, 
it  was  held  that  one  who  has  impliedly 
assented  that  the  excavation  for  a  division 
wall,  to  the  building  of  which  he  agreed  to 
contribute,  might  be  done  by  blasting,  can- 
not recover  damages  for  a  fissure  in  ad- 
joining stones,  causefd  by  blasting  not  n^- 
ligently  done.  B.  B.  B. 
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right  of  way  the  soil  and  rock  found  there- 
on, BO  aa  to  fit  same  for  a  railroad,  and  that 
it  had  the  right,  in  a  prudent  and  careful 
manner,  to  use  dynamite  or  other  explo- 
sives, and  that  they  should  not  allow 
plaintiff  anything  for  the  soil  or  rock  cut 
and  removed  from  the  right  of  way. 

By  instruction  No.  5  the  court  told  the 
jury  that,  if  the  dirt  in  question  slipped  on 
the  railway  right  of  way,  it  had  a  right  to 
remove  same  therefrom  and  to  make  the 
right  of  way  reasonably  safe  for  its  use, 
and  the  plaintiff  could  not  recover  damages 
therefor,  unless  the  jury  believed  that  the 
dirt  so  removed  was  converted  by  the  rail- 
road to  its  own  use  without  the  consent  of 
plaintiff,  express  or  implied,  under  all  the 
circumstances  of  the  case. 

Inatructions  Nos.  1  and  3  are  not  suscep- 
tible of  criticism,  for  they  are  predicated 
upon  the  idea  that  appellants  actually  en- 
tered appellee's  premises  and  engaged  in 
the  blasting  and  excavation.  Appellants 
contend,  however,  that,  instruction  No.  2  is 
erroneous  because  it  authorized  a  recovery 
without  regard  to  whether  or  not  the  blast- 
ing on  the  right  of  way  was  negligently 
done.  It  may  be  conceded  that  there  is 
authority  to  the  effect  that  the  righ^  to 
remove  rock  by  blasting  for  a  roadbed  is 
one  of  the  necessary  incidents  to  the  right 
of  construction  granted  to  a  railroad  by 
ita  legislative  franchise,  and  the  proper 
exercise  of  this  right,  therefore,  does  not 
give  a  cause  of  action  to  those  who  suffer 
consequential  damage  therefrom.  This 
rule  is  based  upon  the  idea  that  such  dam- 
ages as  necessarily  result  from  blasting 
should  be,  and  are  presumed  to  be,  included 
in  the  allowance  of  compensation  under  the 
various  eminent  domain  acts.  Under  the 
rule  laid  down,  a  railroad  company  is  lia- 
ble for  damages  only  in  the  event  of  its 
carelessness  or  negligence  in  the  execution 
of  the  work,  as  by  its  failure  to  remove 
the  stone  thrown  upon  neighboring  land  by 
blasting.  Whitehouse  v.  Androscoggin  R.  Co. 
52  Me.  208;  Dodge  v.  Essex  County,  3  Met. 
380;  Brown  v.  Providence  W.  k  B.  R.  Co. 
5  Gray,  35^  Blackwell  v.  Lynchburg  k  D. 
R.  Co.  Ill  N.  C.  151,  17  L.R.A.  729,  32 
Am.  St  Rep.  786,  16  S.  E.  12;  Sabin  v. 
Vermont,  C.  R,  Co.  25  Vt.  363;  Watts  v. 
Norfolk  A  W.  R.  Co.  39  W.  Va.  196,  23 
L.R.A.  674,  45  Am.  St.  Rep.  894,  19  S.  E. 
521.  In  the  case  of  Booth  v.  Rome,  W.  & 
O.  Terminal  R.  Co.  140  N.  Y.  267,  24  L.R.A. 
105,  37  Am.  St.  Rep.  552,  35  N.  E.  592,  the 
same  rule  is  laid  down,  although  in  that 
ease  there  wae  no  technical  trespass,  and  it 
conclusively  appeared  that  the  company 
used  due  care.  We  are  not,  however,  dis- 
posed to  follow  the  doctrine  to  the  extent 
annonneed  in  those  cases.  The  principle  of 
34  L.RJL(N.8.) 


law  that  would  permit  a  rsilroad  that  has 
purchfised  or  condemned  a  right  of  way 
through  the  property  of  another  actually 
to  invade  and  destroy  the  other's  property, 
although  the  company  may  be  able  to  prove 
that  it  was  done  in  the  exercise  of  ordinary 
care,  is  not,  in  our  opinion,  consistent  with 
sound  reasoning  or  natural  justice.  It 
seems  to  us  that  the  correct  rule  is  that, 
where  the  blasting  operations  result  in  a 
direct  trespass  upon  the  premises  injured 
by  casting  soil  or  rocks  thereon,  the  lia- 
bility of  the  company  causing  the  injury 
is  absolute,  and  it  must  respond  in  damages 
irrespective  of  the  question  of  negligence 
or  want  of  skill.  In  other  words,  the  pur- 
chase of  a  right  of  way  through  a  man's 
farm  does  not  give  to  a  r&^^road  company 
the  right  to  destroy  the  remainder  of  his 
farm  by  carefully  blasting  stones  and  oth- 
er d4hria  thereon.  Where  there  is  an  act- 
ual invasion  of  another's  premises  in  the 
manner  pointed  out,  the  act  itself  is  a 
nuisance,  and  shows  a  negligent  use  of 
the  right  of  way  by  tlie  railrodid  company. 
It  is  a  well-known  fact  that  blasting  can 
be  done  in  such  small  quantities  and  with 
such  means  of  protection  as  to  confine  the 
debris  to  a  very  small  space.  In  this  way 
blasting  can  be  done  without  creating  a 
nuisance.  In  the  case  of  Hay  v.  Cohoes  Co. 
2  N.  Y.  159,  51  Am.  Dec.  279,  the  defend- 
ant corporation  dug  a  canal  upon  its  own 
land  for  purposes  authorized  by  its  char- 
ter, and  in  doing  this  it  was  necessary  to 
blast  rock  with  gunpowder,  and  the  frag- 
ments were  thrown  against  and  injured 
plaintiff's  dwelling  upon  land  adjoining. 
The  court  held  that  the  defendant  was  lia- 
able  for  the  injury,  although  no  negligence 
or  want  of  skill  in  doing  the  work  was  al- 
leged or  proved.  The  conclusion  of  the 
court  was  based  upon  the  idea  that,  while 
any  person  may  pursue  a  lawful  trade  or 
perform  a  lawful  act,  he  cannot  create  a 
nuisance  on  the  premises  of  another.  In 
discussing  the  matter,  the  court  said:  "In 
this  case,  the  plaintiff  was  in  the  lawful 
possession  and  use  of  his  own  property. 
The  land  was  his,  and,  as  against  the  de^. 
fendant,  by  an  absolute  right  from  the 
center  usque  ad  caelum.  The  defendants 
could  not  directly  infringe  that  right  by 
any  means  or  for  any  purpose.  They  could 
not  pollute  the  air  upon  the  plaintiff's 
premises  (Morley  v.  Pragnel,  Cro.  Car. 
510),  nor  abstract  any  portion  of  the  soil 
(Rolle,  Abr.  ^65,  note;  Thurston  v.  Han- 
cock, 12  Mass.  221,  7  Am.  Dee.  57);  nor 
cast  anything  upon  the  land  (Lambert  v. 
Bessey,  T.  Raym.  421),  by  any  acts  of 
their  agents,  neglect,  or  otherwise."  As  the 
instruction  complained  of  submitted  to  the 
jury  the  question  whether  or  not  the  rocks 
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and  debris  were  thrown  upon  appellee's 
land,  we  conclude  that  this  was  all  that 
was  necessary. 

The  court  did  not  err  in  authorizing  bj 
instruction  No.  5  a  recovery  of  the  reason- 
able value  of  the  dirt  and  soil  that  slipped 
onto  the  right  of  way,  and  was  removed 
and  converted  to  its  use  by  the  railway 
company.  The  rule  in  this  state  is  that, 
where  a  landowner,  by  digging  on  his  own 
land,  has  deprived  the  land  of  his  neigh- 
bor of  its  natural  support,  he  is,  whether 
negligent  or  not,  liable  in  damages  to  his 
neighbor,  not  only  for  the  actual  injury  to 
the  soil,  but  for  injuries  to  buildings. 
Louisville  &  N.  R.  Co.  v.  Bonhayo,  94  Ky. 
67,  21  S.  W.  626.  In  this  case  the  ap- 
pellants not  only  took  away  the  natural 
support  to  appellee*8  soil,  but  they  actual- 
ly carried  away  the  soil,  and  converted  it 
to  their  own  use.  While  appellant  railway 
company  claims  that  the  rock  and  soil  had 
no  value,  there  is  evidence  tending  to  show 
that  it  did  have  commercial  value,  and  it 
was  sufficiently  valuable  for  appellant  to 
make  use  of  it  in  building  and  maintain- 
ing fills  along  its  right  of  way.  Patterson 
V.  Waldman,  20  Ky.  L.  Rep.  614,  46  S.  W. 
17;  Merriwether  v.  Bell,  130  Ky.  402,  68 
S.  W.  987. 

Upon  the  whole  ease,  we  conclude  that 
the  instructions  given  by  the  trial  court 
were  even  more  favorable  than  appellants 
were  entitled  to.  That  being  true,  and  be- 
ing unable  to  say  that  the  finding  of  the 
jury  is  either  excessive  or  flagrantly 
against  the  evidence,  we  conclude  that  the 
judgment  should  be  affirmed;  and  it  is  so 
ordered* 


MICHIGAN  SUPREMB  COURT. 

WIUAAM.  T.  BOWBN,  Plff.  in  Err., 

ROBERT  M.  QUIGLEY. 

(—  Mich.  — ,  130  N.  W.  690.) 

Bulk  sales  law  —  fixtures  —  appliances 
for  coal  bnslness. 

The  horses,  wagons,  harness,  screens, 
shovels,  baskets,  chutes,  desk,  and  safe  used 
in  transacting  a  coal  business  are  not  fix- 
tures, within  the  meaning  of  a  bulk  sales 
law  forbidding  the  sale  of  a  stock  of  mer- 
chandise "and  the  fixtures  pertaining  to  the 
conduct  of  said  business,"  otherwise  than 
in  the  ordinary  course  of  trade,  without 
giving  notice  to  creditors. 

(March  ai,  1911.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  for  de- 
34  L.R.A.(N.S.) 


I  fendant  on  appeal  from  an  adverse  judg- 
ment before  a  justice  of  the  peace  in  a 
garnishment    procesding.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  li.  Schellenberg  for  plain- 
tiff in  error. 

Messrs.  George  F.  Monaghan  and 
Peter  J.  Monoghan  for  defendant  in  er- 
ror. 

Bird,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  George  Glazier  in  jus- 
tice's court,  and  garnished  the  defendant. 
Quigley.  A  judgment  for  $390.11  damages 
and  $2  costs  passed  against  Glazier.  Later 
a  judgment  for  a  like  amount  was  rendered 
against  the  defendant.  The  defendant  ap- 
pealed to  the  circuit  court,  where  the  judg- 

Note.^What    are     **  fixtures*'     within 
meaning  of  bulk  sale  Utw. 

For  a  brief  history  of  bulk  sale  legisla- 
tion and  a  full  consideration  of  the  earlier 
authorities  as  to  the  validity  and  con- 
struction, in  general,  of  bulk  sale  statutes, 
see  note  to  £verett  Produce  Co.  v.  Smith, 
2  L.R.A.(N.S.)  331.  For  later  cases  as  to 
the  constitutionality  of  this  legislation,  sec 
note  to  Young  v.  Lemieux,  20  L.R.A.(N.S.) 
160;  and  as  to  what  kind  or  classes  of 
property  are  within  the  operation  of  bulk 
sale  statutes,  see  note  to  Cooney  v.  Sweat, 
26  L.R.A.(N.S.)    758. 

While  bulk  sale  statutes  are  now  com- 
mon, most  of  them  seem  to  apply  only  to 
sales  of  "stocks  of  merchandise"  or  "stocka 
of  goods,  wares,  or  merchandise,"  and  do  not, 
in  terms,  include  "fixtures."  The  Penn- 
sylvania statute  (act  of  March  28,  1905, 
P.  L.  62)  covers  the  sale  of  a  "stock  of 
merchandise  and  fixtures,"  but  no  case 
seems  to  have  arisen  construing  the  word 
''fixtures"  as  used  therein. 

The  Michigan  statute,  construed  in  Bow- 
en  V.  QuiGLET,  was  again  involved  in  Peo- 
ple's Sav.  Bank  v.  Van  Allsburg,  —  Mich. 
— ,  131  N.  D.  100,  where,  following  Bowen 
V.  QuiQLET,  it  was  similarly  held  that  ve- 
hicles, harnesses,  embalming  tools  and  fiuid, 
candelabra,  chairs,  roll-top  desk,  and  appli- 
ances used  in  an  undertaking  business, 
are  not  "fixtures,"  within  the  meaning  of 
the  bulk  sales  law. 

As  to  whether  fixtures  are  included  with- 
in the  meaning  of  the  terms  "stock  of  mer- 
chandise" and  "stock  of  goods,  wares,  or 
merchandise,"  see  cases  in  the  earlier  notes 
above  cited. 

As  to  whether  chattel  mortgage  is  with- 
in meaning  of  bulk  sale  law,  see  note  to 
Hannah  v.  Richter  Brewing  Co.  12  L.R.A. 
(N.S.)    178. 

As  to  applicability  of  statutes  relating 
to  sales  of  stock  of  goods  in  bulk  to  a 
transfer  in  payment  of  a  creditor,  see  note 
to  Compton  v.  Dietlein,  12  L.R.A.(N.S.) 
174.  A.  0.  W. 
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ment  resulted  In  his  favor.     The  plaintiff 
brings  the  case  to  this  court  for  review. 

The  basis  of  the  garnishee  suit  was  the 
purchase  by  defendant  of  certain  personal 
property  from  the  principal  defendant,  Glar 
aer.  Glazier  had  been  a  retail  coal  dealer, 
and  had  become  indebted  to  plaintiff  for 
coal.  While  so  indebted,  he  sold  his  coal 
business  and  certain  personal  property  to 
the  defendant  for  $460.  The  personal  prop- 
erty was  conveyed  by  bill  of  sale,  and  eon- 
sisted  of  the  following  articles:  "1  reach 
lumber  wagon;  harness  complete;  2  horse 
covers;  2  city  boxes;  1  mud  box;  about 
30  coal  bags,  more  or  less^  2  forks;  2 
shovels;  single  reach  wagon;  2  coal  screens; 
3  metal  baskets;  horse  covers;  1  team  of 
bay  horses;  1  dump  wagon;  1  circle  coal 
wagon;  1  desk;  1  safe;  baskets;  chairs; 
stove;  sleigh  runners;  extra  horse  collars 
and  harnesses;  chutes;  all  books  pertaining 
to  business." 

In  making  the  sale  it  is  claimed  by  plain- 
tiff that  the  bulk  sales  law  (act  No.  223, 
Laws  1005)  was  transgressed,  in  that  the 
statutory  notice  to  creditors  was  not  given. 
When  tiie  case  was  heard  in  circuit  court, 
it  was  conceded  that  the  notice  to  creditors 
was  not  given.  The  defendant  insists  that 
no  notice  to  creditors  was  necessary,  for 
the  reason  that  the  sale  did  not  come  within 
the  statute,  first,  because  no  merchandise 
was  sold,  and,  second,  because  the  personal 
property  conveyed  by  the  bill  of  sale  does 
not  constitute  "fixtures."  The  trial  court 
took  defendant's  view  of  the  case  and  direct- 
ed a  verdict  in  his  behalf.  The  plaintiff 
now  insists  that  the  trial  court  was  in 
error  upon  both  of  those  propositions. 

Did  the  defendant  purchase  any  merchan- 
dise? There  was  considerable  testimony 
directed  to  the  question  as  to  whether  there 
was  any  coal  on  hand  at  the  time  the  pur- 
ehase  was  made.  It  appears  that  there 
was  some,  but  that  Glazier  reserved  it  and 
afterwards  sold  it  out  before  the  defend- 
ant commenced  business.  It  is  not  very 
important,  as  the  defendant  testifies  that 
he  purchased  nothing  except  what  was 
mentioned  in  the  bill  of  sale,  and  this  does 
not  seem  to  be  denied.  The  court  was  not 
in  error  in  holding,  under  the  testimony, 
that  there  was  no  sale  of  merchandise. 

Were  the  articles  conveyed  by  the  bill  of 
sale  "fixtures"  witliin  the  meaning  of  the 
bulk  sales  law?  The  language  of  the  act 
provides  in  part  that  "the  sale,  transfer, 
or  assignment,  in  bulk,  of  any  part  or  the 
whole  of  a  stock  of  merchandise,  or  mer- 
chandise and  the  fixtures  pertaining  to  the 
conducting  of  said  business,  otherwise  than 
in  ordinary  course  of  trade^  and  in  the 
34  L.ILA.(N.a) 


regular  and  usual  prosecution  of  the  busi- 
ness of  the  seller,  transferrer,  or  assignor, 
shall  be  void,"  etc. 

Inasmuch  as  this  law  is  aimed  at  the 
business  of  merchants,  we  think  the  word 
"fixtures,"  as  used  in  this  statute,  must 
have  reference  to  such  chattels  as  mer- 
chants usually  possess  and  annex  to  the 
premises  occupied  by  them,  to  enable  them 
the  better  to  store,  handle,  and  display 
their  goods  and  wares.  Such  chattels,  when 
annexed  to  the  premises,  become  fixtures. 
They  are  generally  removed  without  ma- 
terial injury  to  the  premises  at  or  before 
the  end  of  the  tenancy.  They  are  some- 
times called  "trade  fixtures."  13  Am.  & 
Eng.  Enc.  Law,  p.  648;  Bartlett  v.  Havi- 
land,  92   Mich.  552,  52  N.  W.   1008. 

It  is  suggested  that  by  reason  of  the 
words  "pertaining  to  the  conducting  of 
said  business"  the  statute  should  be  given 
a  broader  meaning  than  it  otherwise  would 
be  given,  and  be  made  to  include  the  fur- 
niture, tools,  vehicles,  and  appliances  which 
were  used  in  and  about  the  conducting  of 
the  coal  business.  We  are  not  persuaded 
that  the  legislature  has  indicated  by  the 
language  made  use  of  that  it  intended  the 
word  "fixtures"  should  have  any  other  or 
different  meaning  than  is  usually  given  to 
it  in  the  relation  of  landlord  and  tenant. 
It  is  probably  true  that  the  act  could  be 
made  more  effective  if  we  were  to  give  the 
word  "fixtures"  the  enlarged  meaning 
claimed  for  it,  but  we  do  not  feel  that  the 
language  of  the  statute  will  justify  us  in 
so  doing.  If  the  legislature  has  stopped 
short  of  making  it  an  effective  act,  it  is 
not  the  business  of  this  court  to  finish 
the  legislation  by  construction. 

Applying  the  rule  which  we  have  indicat- 
ed must  be  the  test  in  such  cases,  we  are 
of  the  opinion  that  none  of  the  articles 
mentioned  in  the  bill  of  sale  comes  within 
that  term.  There  is  nothing  about  them 
that  would  suggest  that  they  are  capable 
of  being  annexed  in  any  way  to  the  prem- 
ises. We  think  the  court  was  right  in 
holding  that  they  were  not  fixtures  within 
the  meaning  of  the  bulk  sales  law. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Hooker,  Brooke,  and  Stone,  JJ.,  con* 
cur. 

Moore,  J.,  concurring: 

As  a  stock  of  merchandise  was  not  sold, 
the  statute  does  not  apply,  and  for  that 
reason  I  concur  in  the  result. 
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BOYD  BURROWES 

V. 

CHICAGO,  BURLINGTON,  k  QUINCY 
RAILWAY  COMPANY,  Impleaded,  etc.. 
Appt. 

(85  Neb.  497,  123  N.  W.  1028.) 

Appeal  —  evidence  objecting  to  Juris- 
diction —  preservation. 

1.  Affidavits,  or  other  evidence  used  in 
support  of  a  motion  objecting  to  the  juris- 
diction of  the  district  court,  cannot  be  con- 
sidered on  appeal  to  this  court,  unless  made 
a  part  of  the.  bill  of  exceptions.  In  sucli 
case  the  ruling  of  the  district  court  retain- 
ing jurisdiction  will  not  be   disturbed. 

Carrier  —  loss  of  goods  —  possession. 

2.  To  render  a  transportation  company 
liable  as  a  conunon  carrier  for  the  loss  or 
destruction  of  goods,  they  must  have  been 
delivered  to  and  accepted  by  it  for  trans- 
portation. 

Same  —  partially  loaded  car  —  liability. 

3.  The  plaintiff,  who  was  the  proprietor 
of  a  tent  show,  loaded  a  part  of  his  outfit 
on  Sunday  afternoon  into  a  car  furnished 
him  by  the  railroad  company,  and  retained 
the  remainder  for  his  use  during  the  fol- 
lowing night,  under  an  agreement  with  the 
agent  that  the  plaintiff  would  finish  load- 
ing the  car  on  the  following  Monday  morn- 
ing, when  it  was  to  be  hauled  to  a  station 
some  12  miles  distant.  The  car  containing 
the  goods  was  destroyed  by  fir^,  without  neg- 
ligence on  the  part  ol  defendant  com- 
pany, before  the  time  came  for  loading  the 
lemainder  of  plaintiff's  outfit.  Held,  that 
defendant  was  not  liable  as  a  common  car- 
rier for  the  loss  occasioned  thereby. 

On  Petition  for  Rehearing. 

Appeal  —  setting  out  evidence. 

4.  In  considering  an  assignment  that  the 
judgment  of  the  lower  court  is  not  sus- 
tained by  the  evidence,  an  appellate  court 
is  not  required  to  set  out  and  discuss  the 
evidence  in  extenso.  It  is  sufficient  if  the 
opinion  fairly  reflects  the  evidence  material 
to  a  decision  upon  such  assignment. 

Carrier  —  when  liability  attaches. 

5.  When  a  shipper  surrenders  the  entire 
custody  of  his  goods  to  a  common  carrier 
for  immediate  transportation,  and  the  car- 
rier so  accepts  them,  the  liability  of  the 
carrier  as  a  practical  insurer  of  the  safe  de- 
livery of  the  goods  at  once  attaches;  but 
such  liability  does  not  attach  until  the 
goods  are  -unconditionally  surrendered  by 
the  shipper,  and  accepted  by  the  carrier. 

(December    14,    1900.) 

Headnotes  by  Babnes,  J.< 

Rehearing  headnotes  by  Fawcett,  J. 

Note.^As  to  what  constitutes  delivery  of 
freight  to  carrier,  see  note  to  Kansas  Citv, 
M.  &  0.   R.   Co.   V.   Cox,   32   L.U.A.(N.SO 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Holt  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  negligent  destruc- 
tion of  plaintiff's  property  while  in  defend- 
ant's possession  for  transportation.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  K.  Griggs  for  appellant. 

Mr.  M.  F.  Harrington  for  appellee. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

Action  in  the  district  court  of  Holt  coun- 
ty to  recover  damages  for  the  destruction 
of  property  alleged  to  have  been  delivered 
to  the  defendant  as  a  common  carrier,  to  be 
transported  and  safely  delivered  at  Ashton, 
Nebraska.  Plaintiff  had  judgment,  and  the 
defendant  has  appealed. 

Two  questions  are  presented  by  the  rec- 
ord, which  may  be  briefly  stated  as  follows : 
(1)  The  court  erred  in  overruling  the  de- 
fendant's objection  to  the  jurisdiction;  (2) 
the  judgment  is  not  sustained  by  the  evi- 
dence. 

Considering  the  first  assignment,  it  ap- 
pears that  suit  was  originally  brought 
against  appellant  and  the  Chicago,  Burling- 
ton, and  Quincy  Railroad  Company  and  the 
Burlington  ft  Missouri  River  Railroad  in 
Nebraska  jointly.  All  of  the  defendants,  by 
special  appearance,  objected  to  the  juris- 
diction of  the  court  for  want  of  proper  serv- 
ice of  summons  upon  them,  and  supported 
their  objections  by  affidavits  tending  to  im- 
peach the  officer's  return  upon  the  writs, 
and  show  that  the  service  was  not  made  up- 
on either  of  the  defendants  in  the  manner 
provided  by  law.  On  the  23d  day  of  March, 
1908,  the  district  court  overruled  these  ob- 
jections, to  which  the  defendants  duly  ex- 
cepted, and  thereafter  applied  for,  and  were 
given,  until  the  30th  day  of  that  month  to 
answer  plaintiff's  petition;  and  it  was 
agreed  between  the  parties  that  the  cause 
should  be  set  down  for  trial  on  the  1st  day 
of  April,  1908.  Answers  were  filed,  by 
which  the  defendants  renewed  their  objec- 
tion to  the  jurisdiction  of  the  court,  ad- 
mitted their  corporate  existence,  and  denied 
all  of  the  other  allegations  .of  plaintiff's  pe- 
tition. On  the  trial  plaintiff  dismissed  his 
action  as  to  the  Chicago,  Burlington,  & 
Quincy  Railroad  Company  and  the  Burling- 
ton &  Missouri  River  Railroad.  The  de- 
fendant offered  no  evidence  to  support  its 
plea  to  the  jurisdiction,  and  the  affidavits 
used  in  support  of  its  motion  objecting  to 
the  jurisdiction  of  the  court  are  not  con- 
tained in  the  bill  of  exceptions.  If,  is  true 
that  what  purport  to  be  copies  of  the  affi- 
davits are  attached  to  the  tr&nscript;  but, 
as  above  stated,  not  having  been  made  a 
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part  of  the  bill  of  exception?,  they  cannot 
be  ooiiBidered. 

In  First  Nat.  Bank  v.  Carson,  48  Neb. 
763,  67  N.  W.  779,  it  was  held:  "The  ac- 
tion of  the  district  court  in  overruling  a 
motion  cannot  be  reviewed  here,  where  evi- 
dence was  necessary  to  support  such  n^o- 
tioD,  and  such  evidence  was  not  preserved 
by  a  bill  of  exceptions."  In  Morsch  v.  Be- 
saek,  52  Neb.  502,  72  N.  W.  953,  we  said: 
"Affidavits  used  on  the  hearing  of  a  mo- 
tion in  the  trial  court,  to  be  available  on 
review,  must  be  included  in  a  bill  of  excep- 
tions." Carmichael  v.  McKay,  81  Neb.  726, 
116  N.  W.  676,  was  a  case  where  jurisdic- 
tion of  the  justice  of  the  peace  who  rendered 
the  judgment,  from  which  an  appeal  was 
taken  to  the  district  court,  was  challenged 
in  such  a  manner  as  to  present  a  question 
of  fact,  and  it  was  contended  by  the  appel- 
lant that  the  record  disclosed  that  the  facts 
had  been  determined  upon  the  affidavit  of  one 
Justice  Burton.  There  was  no  bill  of  excep- 
tions, but  there  was  an  affidavit  in  the  tran- 
script. It  was  said:  "As  no  bill  of  excep- 
tions was  preserved,  we  are  unable  to  say 
upon  what  evidence  the  district  court  acted 
in  determining  the  question  of  fact.  This 
court  has  repeatedly  held  that  where  af- 
fidavits are  used  on  the  hearing  of  a  mo- 
tion, or  in  supi)ort  of  or  against  the  issu- 
ance of  a  temporary  injunction,  if  they  are 
not  preserved  in  a  bill  of  exceptions,  they 
will  not  be  considered  in  this  court."  We 
are  not  aware  of  the  existence  of  any  case 
where  we  have  announced  a  contrary  rule. 
It  follows  from  the  foregoing  that  the  pre- 
sumption in  favor  of  the  validity  of  the 
judgment  of  the  district  court  not  having 
been  overcome  by  anything  contained  in  the 
record,  its  ruling  on  the  question  of  ju- 
risdiction should  be  affirmed. 

We  will  now  consider  defendant's  remain- 
ing contention  that  the  judgment  is  not  sus- 
tained by  the  evidence.  It  appears  from 
the  transcript  that  plaintiff's  petition  was 
framed  with  a  view  to  charge  the  defendant 
with  liability  as  a  common  carrier  and  also 
as  a  warehouseman  or  bailee;  but,  having 
failed  to  show  negligence  of  any  kind  on  the 
part  of  the  defendant,  plaintiff  must  re- 
rover,  if  at  all,  on  defendant's  liability  as  a 
common  carrier  or  an  insurer  of  the  safe  de- 
livery of  his  property.  There  seems  to  be 
little,  if  any,  conflict  in  the  evidence.  The 
plaintiff  testified,  in  substance,  that  just  pri- 
or to  the  12th  day  of  May,  1907,  he  had  been 
giving  a  tent  show  in  the  village  of  Loup 
City,  Nebraska;  that  he  desired  to  move  his 
show  to  the  village  of  Ash  ton,  some  12 
miles  distant  on  the  line  of  the  defendant's 
railroad,  and  to  that  end  applied  to  defend- 
ant's agent  for  a  car  in  which  to  ship  his 
entire  outfit  to  that  point;  that  on  Satur- 
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day  before  his  loss  occurred,  he  spoke  to  de- 
fendant's agent  about  loading  on  Sunday 
afternoon,  and  the  agent  said  it  would  be 
all   right.     Plaintiff  said:    "I  told  him   I 
wanted  to  load  my  freight  and  baggage,  and 
I  wanted  to  keep  my  cook  tent  and  a  couple 
or  three  sleeping  tents  out,  putting  them  in 
Monday  morning,  and  he  advised  me  that 
it  would  be  all  right."     It  appears  that  a 
car  was  placed  on  defendant's  side  or  pass- 
ing track  at  the  plaintiff's  disposal,  and  he 
was  notified  of  its  position.    It  further  ap- 
pears that  no  trains  were  due  to  pass  that 
station  until  the  next  Monday  morning  at 
9:30  o'clock;  that  defendant's  agent  visited 
another  village  some  distance  away  on  Sun- 
day, and  that  plaintiff  had  notice  of  those 
facts.     On  Sunday  afternoon  plaintiff  and 
his  employees  took  possession   of  the  car, 
and  placed  therein  his  main  tent,  with  its 
poles,   stakes,  ropes,  etc.,  together  with  a 
gas  machine  which  he  used  to  manufacture 
gas,  and  thus  supply  light  for  his  evening 
performances.     When  he  had  partly  loaded 
his  outfit,  he  or  one  of  his  men  closed  the 
car    door.      The    remainder    of    his    plant, 
which  included  his  cook  tent,  his  sleeping 
tents  and  bedding,  together  with  some  per- 
sonal baggage,  his  gasoline  stove,  and  cook- 
ing  utensils,   were  kept   out   for  use  over 
night.    These  were  to  be  loaded  the  follow- 
ing morning,  and  plaintiff  was  then  to  fur- 
nish a  statement  of  weights  and  the  con- 
tents to  the  agent,  who  would  then  seal  the 
car  and  fix  the  charges  for  transportation. 
The   car   was   then   to   go   forward   in   the 
0:30  passenger  train,  to  which  the  defend- 
ant company  was  to  attach  it.    On  Monday 
morning,   at  about   5   o'clock,   it  was   dis- 
covered that  the  car  containing  plaintiff's 
goods   was  on   fire,   apparently   having  be- 
come ignited  from  the  inside.     In  spite  of 
all  efforts  to  extinguish  the  fire,  the  car, 
together  with  it's  contents,  was  totally  de- 
stroyed.    No  notice  was  given  the  defend- 
ant  or   its  agent  that  plaintiff  had   oom- 
menced  to  load  the  car,  and  the  agent  had 
no  actual  knowledge  of  that  fact  until  the 
car  was  discovered  to  be  on  fire.     There  is 
thus  presented  the  question  as  to  whether 
the  defendant   was   liable  to   the   plaintiff 
as  a  common   carrier   for  the  loss  of  his 
property. 

The  rule  seems  to  be  well  settled  that,  in 
order  to  render  a  transportation  company 
liable  as  a  common*  carrier  for  the  loss  of 
goods,  delivery  of  the  goods  must  be  made 
to  the  carrier  or  his  agent,  for  transporta- 
tion; "for,  if  the  goods  are  delivered  to 
him  to  be  stored  by  him  for  a  certain  time, 
or  until  the  happening  of  a  certain  event, 
or  until  something  further  is  done  to  pre- 
pare tliem  for  transportation,  or  until  fur- 
ther orders   are  received  from  the  owner, 
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the  carrier  becomes  a  mere  depositary  or 
bailee  until  the  appointed  time  has  expired, 
or  the  other  contingency  happened  upon 
which  the  carriage  is  to  commence,  or  un- 
til further  orders  have  been  given  as  the 
case  may  be;  for  nothing  could  be  more  un- 
just than  to  permit  the  owner  of  the  goods 
to  impose  upon  a  mere  depositary  or  ware- 
houseman, whether  he  has  yet  become  re- 
lated to  the  goods  as  carrier  or  not,  the 
extremely  hazardous  responsibility  of  the 
common  carrier,  so  long  as  it  might  suit 
his  interest  or  convenience  to  do  so."  Hut- 
chinson, Car.   (dd  ed.)    §§  112-125. 

In  Basnight  v.  Atlantic  k  N.  C.  R.  Co. 
3.11  N.  C.  692,  16  S.  E.  323,  it  was  held 
that  the  mere  loading  of  goods  into  a  car 
standing  on  a  side  track  does  not  consti- 
tute a  delivery  to  the  carrier,  where  the 
station  agent,  on  being  notified  of  the  fact, 
declines  to  ship  the  goods.  In  St.  Louis, 
A.  k  T.  H.  R.  Co.  v.  Montgomery,  39  111. 
335,  it  was  held  that  the  technical  lia- 
bility of  a  common  carrier  does  not  at- 
tach until  the  delivery  to  him  of  the  prop- 
erty is  complete.  In  that  case  A  delivered 
to  the  railroad  company  for  transportation 
a  quantity  of  hay,  which  was  placed  on 
platform  cars.  The  next  day,  when  the 
company  was  about  to  send  it  forward,  A 
requested  that  it  should  not  be  taken  away 
until  he  could  first  see  the  party  to  whom 
it  was  sold,  which  request  was  complied 
with,  and  the  next  day  the  hay  was  ignited 
by  sparks  from  a  passing  locomotive,  and 
a  portion  of  it  burned.  It  was  held  that 
from  the  moment  A  requested  the  hay  to 
be  detained,  the  liability  of  the  company 
was  that  of  a  warehouseman  only.  Mis- 
souri P.  R.  Co.  V.  Riggs,  10  Kan.  App.  578, 
62  Pac.  712,  was  an  action  instituted 
against  the  railroad  company  to  recover 
the  value  of  certain  goods  delivered  by  the 
agent  of  the  plaintiff  to  the  agent  of  the 
defendant  at  its  station  in  the  city  of  Os- 
borne, to  be  carried  to  the  city  of  Chicago, 
Illinois,  and  there  delivered  to  the  plain- 
tiff. Ilie  defendant  denied  that  the  goods 
were  received  by  it  as  a  common  carrier, 
'and  alleged  that  they  were  received  by  it 
as  a  warehouseman  only,  and  that  the  sanie 
was  destroyed  by  the  act  of  God,  lightning 
having  struck  the  warehouse  or  depot  in 
which  the  goods  were  stored,  and  that  they 
were  destroyed  by  fire  as  the  result  there- 
of. There  was  a  trial  to  the  jury,  a  ver- 
dict in  favor  of  the  plaintiff,  and  judgment 
was  rendered  thereon ;  and  it  was  held  that, 
where  goods  are  delivered  to  a  carrier  to 
be  shipped,  but  not  to  be  shipped  until 
other  goods  are  delivered  the  next  morning 
to  be  shipped  with  them,  its  liability  in 
the  meantime  is  that  of  a  warehouseman 
only.  In  Missouri  P.  R.  Co.  v.  McFadden, 
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154  U.  S.  155,  38  L.  ed.  944,  14  Sup.  Ct. 
Rep.  990,  it  was  said:  '"The  liability  of 
a  carrier  begins  when  the  goods  are  de- 
livered to  him,  or  his  proper  servant  au- 
thorized to  receive  them  for^  carriage.' 
Redf.  Car.  §  80.  'The  duties  and  the  obli- 
gations of  the  common  carrier  with  respect 
to  the  goods  commence  with  their  delivery 
to  him,  and  this  delivery  must  be  complete, 
so  as  to  put  upon  him  the  exclusive  duty  of. 
seeing  to  their  safety.  The  law  will  not 
divide  the  duty  or  the  obligation  between 
the  carrier  and  the  owner  of  the  goods. 
It  must  rest  entirely  upon  the  one  or  the 
other;  and  until  it  has  become  imposed 
upon  the  carrier  by  a  delivery  and  accept- 
ance, he  cannot  be  held  responsible  for 
them.'  Hutchinson,  Car.  §  82."  It  was 
further  said:  "Whilst  the  authorities  may 
differ  upon  the  point  of  what  constitutes 
delivery  to  a  carrier,  the  rule  is  nowhere 
questioned  that,  when  delivery  has  not 
been  made  to  the  carrier,  but,  on  the  con- 
trary, the  evidence  shows  that  the  goods 
remained  in  the  possession  of  the  shipper 
or  his  agent  after  the  signing  and  passing 
of  the  bill  of  lading,  the  carrier  is  not  lia- 
ble as  carrier  tmder  the  bilL  Of  course, 
then,  the  carrier's  liability  as  such  will 
not  attach  on  Issuing  the  bill  in  a  case 
where  not  only  is  there  a  failure  to  de- 
liver, but  there  is  also  an  understanding 
between  the  parties  that  delivery  shall  not 
be  made  till  a  future  day,  and  that  the 
goods  until  then  shall  remain  in  the  cus- 
tody of  the  shipper." 

It  seems  clear  in  the  case  at  bar  that 
there  was  no  delivery  of  the  plaintiff's 
goods  for  immediate  shipment;  that  while 
it  is  true  the  car  was  on  defendant's  side 
track,  yet  it  was  in  the  possession  of  the 
plaintiff.  He  had  only  loaded  a  part  of 
the  goods  for  shipment^  and  it  had  been 
agreed  that  the  remainder  of  them  should 
not  be  loaded  until  the  following  morning, 
at  a  time  subsequent  to  the  destruction  of 
the  car  by  fire.  No  bill  of  lading  had  been 
issued  by  the  company.  No  receipt  for  the 
goods  had  been  given,  and  it  still  remained 
for  the  plaintiff  to  finish  loading  the  car; 
to  notify  the  defendant  when  he  had  done 
so;  to  furnish  weights  and  contents,  after 
which  the  rate  for  transportation  was  to  be 
fixed  by  the  agent,  before  the  car  was 
sealed  and  ready  to  g<i  forward  to  its  place 
of  destination. 

We  are  not  without  authority  of  our 
own  on  this  question.  In  Chicago,  B.  & 
Q.  R.  Co.  V.  Powers,  73  Neb.  816,  103  N.  W. 
678,  it  was  held  that  a  railroad  company 
which  constructs  its  yards  by  the  side  of 
its  track,  to  facilitate  the  loading  and  un- 
loading of  stock,  is  not  responsible  as  a 
common  carrier  for  stock  placed  in  such 
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yards  for  subsequent  shipment,  but  sub- 
ject to  the  right  of  the  shipper  to  remove 
the  stock  from  the  pens  for  feed  and  water 
before  the  shipment  is  actually  made,  and 
its  liability  is  no  greater  than  that  of  an 
ordinary  depositary  or  bailee.  It  was  said 
in  that  case  thai  the  liability  of  a  com- 
mon carrier  "does  not  attach  until  the 
goods  are  unconditionally  delivered  by  the 
shipper  and  accepted  by  the  carrier."  The 
foregoing  rules  are  so  well  established  that 
it  is  unnecessary  to  cite  further  authori- 
ties in  support  of  them. 

In  a  well  written  brief  counsel  for  the 
plaintiff  has  cited  certain  authorities  in 
support  of  his  contention  that  defendant's 
liability  is  that  of  a  common  carrier.  Those 
authorities  will  now  receive  our  considera- 
tion: Southern  Exp.  Co.  v.  Newby,  30 
Oa.  636,  91  Am.  Dec.  7S3,  was  a  case  where 
the  express  company  was  to  receive  certain 
goods  at  the  depot,  where  they  were  de- 
livered at  the  time  agreed  upon.  It  was 
held  that  the  liability  of  the  express  com- 
pany as  a  common  carrier  began  when  they 
were  so  delivered.  In  Watson  v.  Memphis 
&  C.  R.  Co.  9  Heisk.  255,  the  shipper  ap- 
plied to  the  agent  of  the  defendant  com- 
pany the  day  before  his  cotton  was  hauled 
to  Uie  depot,  who  made  an  absolute  agree- 
ment, in  consideration  of  the  freights  to 
*be  paid,  to  receive  the  cotton  when  ten- 
dered, and  to  forward  it  as  soon  as  he 
could.  It  was  held  that  this  was  a  com- 
plete contract,  and  the  force  of  it  could 
not  be  avoided  by  refusing  to  receive  the 
cotton  when  tendered  the  next  day.  It 
was  insisted  on  the  part  of  the  company 
that  the  agreement  was  that  the  company 
was  to  receive  it  when  tendered,  and  for- 
ward it  as  soon  thereafter  as  it  was  able. 
It  was  held  that  the  question  was  one  for 
the  jury,  and  if  the  agreement  was  that 
the  cotton  was  to  be  received  when  tendered 
the  next  day,  and  the  company  suffered 
plaintiff  to  leave  it  at  its  depot  without 
objection,  it  was  at  its  risk  from  that  day; 
that  the  risk  of  the  common  carrier  begins 
upon  the  delivery  and  acceptance  of  the 
goods.  Southwestern  R.  Co.  v.  Webb,  48 
Ala.  585,  was  a  case  where  cotton  was  de- 
livered or  placed  upon  the  platform  at  the 
defendant's  station  for  shipment.  There 
was  a  failure  to  deliver  the  cotton  at  the 
place  of  consignment.  It  was  held  that  the 
company  was  not  liable  for  the  cotton 
stolen  or  lost  after  a  deposit  on  the  plat- 
form at  a  station  house,  unless  it  be  shown 
that  the  railroad  company  or  its  agents 
had  notice  of  the  deposit,  and  received  the 
cotton  for  transportation  as  a  common  car- 
rier; and  it  was  further  held  that  whether 
there  was  a  delivery  or  not  to  the  common 
earrier  for  transportation  was  a  question 
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for  the  jury,  where  there  was  conflicting 
evidence  on  that  point.  In  Montgomery  & 
£.  R.  Co.  V.  Kolb,  73  Ala.  396,  49  Am.  Rep. 
54,  the  goods  were  delivered  for  shipment, 
where  it  was  the  custom  and  usage  of  the 
common  carrier  to  receive  goods  for  trans- 
portation. It  was  held  that  there  was  a 
delivery  to  the  company  for  immediate 
transportation,  and  the  fact  that  it  gave 
no  receipt  for  the  merchandise  did  not  af- 
fect its  liability;  delivery  having  been  satis- 
factorily shown.  In  Merriam  v.  Hartford 
&  N.  H.  R.  Co.  20  Conn.  354,  52  Am.  Dec. 
344,  which  was  an  action  to  recover  for 
the  loss  of  ^poods,  it  was  contended  that  the 
carrier  was  not  liable  without  express  no- 
tice of  the  deposit.  It  appeared  that  the 
goods  were  delivered  in  the  usual  manner 
for  transportation  by  a  common  carrier,  at 
his  private  dock,  in  his  exclusive  use,  for 
the  purpose  of  receiving  the  property  to  be 
transported.  It  was  held  that  such  de- 
livery was  a  good  delivery  to  the  carrier, 
and  rendered  him  liable  for  the  loss  of  the 
goods.  Shaw  v.  Northern  P.  R.  Co.  40 
Minn.  144,  41  N.  W.  548,  was  a  suit  to  re- 
cover for  the  loss  of  personal  baggage  of  a 
passenger,  delivered  to  the  carrier,  and  re- 
ceived solely  for  transportation,  and  not 
for  storage.  There  was  a  recovery,  and  it 
was  held  that  the  consent  of  the  carrier, 
foi^  its  own  convenience,  to  some  delay  in 
the  transportation,  could  not  be  used  as  a 
matter  of  defense.  It  seems  clear  from  the 
foregoing  review  of  plaintiff's  authorities 
that  they  are  not  applicable  to  the  undis- 
puted facts  as  shown  by  the  record  herein. 
We  are  of  opinion  that  this  case  should  be 
ruled  by  Missouri  P.  R.  Co.  v.  Riggs,  supra, 
and  that  the  evidence  does  not  sustain  the 
judgment. 

For  the  foregoing  reason  the  judgment  of 
the  District  Court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

A  petition  for  rehearing  having  been 
filed,  Favircett,  J.,  on  June  10,  1910,  hand- 
ed down  the  following  response: 

A  reargument  was, allowed  upon  a  mo- 
tion for  a  rehearing.  Counsel  for  plain- 
tiff vigorously  assails  our  former  opinion 
(85  Neb.  497,  123  N.  W.  1028)  upon  the 
ground  that  "the  opinion  does  not  reveal 
the  facts."  This  is  a  serious  charge,  but 
a  careful  re-examination  of  the  record 
shows  it  to  be  without  foundation.  That 
the  opinion  does  not  mention  and  discuss 
all  of  the  testimony  will  be  conceded  in 
any  case,  but  the  opinion  in  the  case  at 
bar  fairly  reflects  all  of  the  material  evi- 
dence in  the  record.  This  was  sufficient. 
The  gravamen  of  counsel's  complaint  is 
that  the  opinion  does  not  show  that  all  of 
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the  goods  which  were  to  go  as  freight  had 
been  loaded,  and  that  the  goods  yet  to  be 
loaded  were  such  as  were  to  go  as  baggage. 
The  fact,   even  if  it  had  been  undisputed 
(which  is  not  the  case),  ^^&t  all  of  plain- 
tiff's property  which  was  to  go  as  freight 
had  been  loaded,  and  that  only  such  as  was 
to  go  aa  baggage  remained  to  be  loaded,  is 
immaterial,    for    the    reason    that,    under 
plaintiff's    arrangement    with    defendant's 
agent,  it  was  all  to  be  loaded  by  plaintiff 
in  the  same  car, — the  one  which  had  been 
switched  onto  the  side  track  for  plaintiff's 
accommodation.     It  was  entirely  at  plain- 
tiff's pleasure  when  he  would  load  it.    The 
only  requirement   was  that,  if  he  desired 
to  have  the  car  attached  to  the  passenger 
train  which  was  to  leave  the  station  at  9:30 
on    Monday    morning,    he   must    have   the 
loading  completed  before  that  time.     The 
defendant  was  accommodating  him  in  set- 
ting apart  for  his  use  a  freight  car  and  in 
agreeing  to  attach  such  freight  car  to  its 
passenger  train.     No  trains   pass  through 
Loup  City  on  Sunday.    It  is  apparent  that 
the   agent   of   the   defendant   waa  not   re- 
quired to  be  at  the  station  on  Sunday.    He 
left  town  in  the  forenoon,  having  previous^ 
ly    advised    plaintiff    that    he    was    going 
to    do    so.     On    the    evening    before,    he 
had  the  engine  of  a  passing  freight  train 
switch  the  freight  car  onto  a  side  track, 
and    on    Sunday    morning,    before    leaving 
town,    advised    plaintiff,    through    one    of 
plaintiff's  employees,  as  to  the  location  of 
the  car.     During  the  afternoon  of  Sunday, 
plaintiff  and  his  men,  with  the  aid  of  a 
drayman,    loaded   a    portion    of   his   stuff, 
keeping  out   the   sleeping   tents    and   cook 
tent,  the  gasolene  cook  stove  and  cooking 
utensils,  and  certain  bedding  for  use  that 
night,    intending    to    load    them    into    the 
car  before  train  time  next  morning.     No 
report    was   made   to    the   agent  of   what 
had   been   done.     Plaintiff  was   unable   to 
even   state   whether   or   not  the  car   door 
Jiad  been  closed.     The  drayman,  it  is  true, 
testified  that  he  helped  to  push  the  door 
shut  when   they  got  the  stuff  in  Sunday 
afternoon;  but  it  was  not  locked  or  sealed, 
or  precautions  of  any  kind  taken  to  guard 
the  car  against  tramps,   thieves,  or  other 
evilly  disposed  persons, — a  condition  which, 
as  shown  by  the  testimony  of  defendant's 
agent,   would   not  have  been   permitted  to 
exist   had    delivery   been   made.     About   5 
o'clock  the  next  morning,  before  plaintiff 
was    awake,    the   car    took    ffre    and    was 
burned.     No  arrangements  had  been  made 
for  tickets,  no  money  had  been  paid  to  the 
company,  the  agent  had  no  knowledge  that 
anything  was  in  the  car,  no  weights  had 
been  furnished  defendant's  agent  by  plain- 
tiff,  nor  any  waybill  made  out,   nor  any- 
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thing  done  which  would  indicate  even  an 
attempt  at  delivery  of  the  stuff  that  had 
been  loaded  to  the  defendant  company. 
The  car  was  not  yet  ready  for  shipment. 
It  was  not  under  the  control  of  defendant. 
Defendant  would  have  had  no  right,  at 
the  time  of  the  fire,  to  have  coupled  onto 
the  car  and  hauled  it  to  its  proposed  desti- 
nation. Plaintiff  still  had  the  right,  if  he 
saw  fit,  to  remove  all  his  stuff  from  the 
car  the  next  morning,  and  decline  to  ship 
at  all;  or  he  might  decide  not  to  go  on  the 
early  train,  but  to  wait  for  the  next  and 
later  train.  The  case  is  not  like  one  where 
freight  is  delivered  to  a  railroad  company, 
or  loaded  upon  a  railroad  company's  depot 
platform,  for  immediate  shipment.  If 
such  had  been  the  case  here,  clearly  the  * 
defendant  would  have  been  liable;  but  we 
do  not  see  how  it  can  be  said  that  plain- 
tiff's goods  had  been  delivered  to  the  com- 
pany for  immediate  shipment  unil  they 
had  all  been  loaded,  and  the  company  noti- 
fied of  that  fact.  Both  of  these  important 
elements  are  wanting.  The  writer  has 
very  serious  doubts  as  to  whether  even  the 
liability  of  a  warehouseman  attached  to  de- 
fendant by  what  had  been  done  by  plain- 
tiff at  the  time  of  the  fire;  but,  be  that  as 
it  may,  it  is  clear  that  no  liability  aa  a 
common  carrier  had  yet  attached. 

Counsel  for  plaintiff  refers  to  Chicago, 
B.  &  Q.  R.  Co.  v.  Powers,  73  Neb.  816,  103 
N.  W.  678,  cited  in  our  former  opinion, 
and  says  that  he  is  satisfied  with  the  law 
therein  announced.  In  that  opinion  the 
court,  speaking  through  Mr.  Commissioner 
Oldham,  said:  "It  is  also  clearly  shown 
that  the  owners  of  the  cattle  intended  to 
take  the  stock  out  of  the  pens  in  the 
morning,  to  feed,  water,  and  range  them  un- 
til about  10  o'clock.  We  think  the  rule 
well  established  that  when  a  shipper  sur- 
renders the  entire  custody  of  his  goods 
to  a  common,  carrier  for  immediate  trans- 
portation, and  the  carrier  so  accepts  them, 
the  liability  of  the  carrier  as  a  practical 
insurer  of  the  safe  delivery  of  the  goods 
at  once  attaches.  Kansas  City,  P.  &  Q.  R. 
Co.  V.  Barnett,  69  Ark.  160,  61  S.  W.  919. 
But  we  think  it  equally  well  settled  that 
such  liability  does  not  attach  until  the 
goods  are  unconditionally  surrendered  by 
the  shipper,  and  accepted  by  the  carrier." 
We  think  that  decision  decisive  of  the  case 
at  bar.  There  had  not  been  an  uncondi- 
tional surrender  by  the  shipper  and  an  ac- 
ceptance by  the  carrier  in  the  present  case. 
Hence,  under  the  rule  there  announced,  no 
liability  had  attached.  Then,  again,  we 
are  unable  to  see  any  difference  between  an 
arrangement  by  which  one  shipper  is  privi- 
leged to  take  stock  out  of  the  pens  in  the 
morning,   for   any  purpose,   prior   to   ahip- 
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ment,  and  an  arrangement  that  another 
shipper  is  to  have  the  right  to  keep  out 
part  of  his  shipment  until  the  next  morn- 
ing before  loading.  There  could  not,  in 
the  very  nature  of  the  case,  be  an  uncon- 
ditional surrender  until  the  final  loading 
in  either  case,  and  a  final  delivery  to  the 
carrier. 

Our   former   judgment   ia  clearly    right, 
and  is  adhered  to. 

Rehearing    denied. 


MIGHI6AX  SUPREME  COURT. 

MABEL  OTTINGER,  Appt., 

V. 

DETROIT  UNITED  RAILWAY. 

(—  Mich.  —,131  N.  W.  628.) 

Carrier  —  standing:  passenger  —  sud- 
den stop  —  injury  —  liability. 
The  mere  fact  that  a  passenger  standing 
in  a  street  car  falls  and  is  Injured  by  the 
sudden  checking  of  the  speed  of  the  car  does 
not  render  the  carrier  liable  for  the  injury. 


(Moore  and  Bird,  JJ.,  dissent.) 

(June  2,  1911.) 

Note.  ^  ZAability  for  injuries  to  paHHen- 
ger  inside  car  frtna  sudden  starting 
or  sU>pping  of  car  or  train. 

As  indicated  by  its  title,  this  note  does 
not  include  cases  where  a  passenger  ia 
thrown  from  the  platform  of  a  car,  or  is 
injured  while  boarding  or  alighting  from  a 
car  or  train. 

As  to  injuries  in  getting  on  or  off  rail- 
way trains,  see  note  to  Carr  v.  Eel  River  & 
K  R.  Co.  21  L.R.A.  364.  • 

As  to  presumption  of  negligence  from 
injury  to  passenger,  including  injuries  from 
sudden  starts  and  stops,  see  notes  to. 
McGinn  v.  New  Orleans  R.  &  Light  Co.  13 
L.R,A,(N.S.)  611,  612;  and  Brown  v.  Union 
P.  R.  Co.  29  L.R.A.(N.S.)  814. 

As  to  negligence  of  passenger  in  going 
upon  platform  or  steps  of  car  just  before 

reaching  his  station,  see  note  to  Heinze  v. 
Interurban  R.  Co.  21  L.R.A.(N.S.)  715. 

Street  cars. 

For  earlier  cases  as  to  negligence  in 
starting  a  street  car  with  a  jerk,  see  note 
to  Boston  Elev.  R.  Co.  v.  Smith,  23  L.R.A. 
(N.S.)  891. 

Regarding  the  liability  of  the  carrier  for 
injuries  to  a  passenger  on  an  electric  car 
from  sudden  stops  and  starts,  the  court 
said,  in  Work  v.  Boston  Elev.  R.  Co.  207 
Mass.  447,  9J  N.  E.  693:  "It  is  settled  that 
.  .  .  jerks  in  stopping  and  starting  to 
let  off  and  take  on  passengers  .  .  .  are 
among  the  usual  incidents  of  travel  in  elec- 
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APPEAL  by  plaintiff  from  a  Judgment 
of  the  Circuit  Court  for  Wayne  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liehman,  Riggs,  A  Ijelunan 
and  Proctor  K.  Owens  for  appellant. 

Mr.  Frederic  T.  Harward,'with  Messrs. 
Corliss,  Leete,  &  Joslyn,  for  appellee: 

In  order  to  serve  the  public,  street  cars 
must  be  started  and  stopped  with  some 
celerity,  the  tendency  of  which  is  to  throw 
one  when  standing. 

Conroy  v.  Detroit  United  R.  Co.  139 
Mich.  173,  102  N.  W.  641,  104  N.  W.  319; 
Etson  V.  Ft.  Wayne  &  B.  I.  R.  Co.  110  Mich. 
494,  68  N.  W.  298;  Bradley  v.  Ft.  Wayne 
&  E.  R.  Co.  94  Mich.  36,  53  N.  W.  916; 
Snyder  v.  Michigan  Traction  Co.  164  Mich. 
419,  117  N.  W.  889;  Schultz  v.  Michigan 
United  R.  Co.  168  Mich.  673,  27  L.R.A. 
(N.S.)  503,  123  N.  W.  694;  Quick  v.  Wyan- 
dotte &  D.  River  R.  Co.  143  Mich.  444,  107 
N.  W.  104;  Hennessy  v.  Muskegon  Traction 
&  Lighting  Co.  135  Mich.  29,  97  N.  W. 
36;  McCauley  v.  Springfield  Street  R.  Co. 
169  Mass.  301,  47  N.  E.  1006;  Holland 
V.  West  End  Street  R.  Co.  166  Mass.  388, 
29  N.  E.  622;  Baltimore  &  Y.  Tump.  Road 


trie  cars  which  every  passenger  on  them 
must  expect  to  encounter;  and  that,  if  a 
passenger  is  injured  by  such  a  jerk  .  .  . 
the  company  is  not  liable.  On  the  other 
hand,  an  electric  car  can  be  started  and 
stopped,  for  example,  with  a  jerk  so  much 
more  abrupt  and  so  much  greater  than  is 
usual  that  the  motorman  can  be  found  to 
be  guilty  of  negligence  and  the  company 
liable.  The  difference  between  the  two  cases 
is  one  of  degree.  The  difference  being  one 
of  degree,  and  one  of  degree  only,  it  is  of 
necessity  a  difficult  matter  in  practice  to 
draw  the  line  between  these  two  sets  of 
cases  in  which  opposite  results  are  reached. 
No  general  rule  can  be  laid  down.  Each 
case  must  be  dealt  with  as  it  arises." 

And  in  Nolan  v.  Newton  Street  R.  Co.  206 
Mass.  384.  02  N.  £.  505,  the  same  court 
said:  "We  liave  uniformly  held  that  the 
sudden  movement  of  cars  operated  by  steam 
or  electricity,  even  when  accompanied  by 
jolts,  lurches,  or  jerks,  ordinarily  does  not 
show  negligence  of  the  carrier,  although  a 
passenger  may  suffer  much  physical  un- 
easiness, or  be  injured  by  the  occurrence. 
The  reason  which  frequently  has  been  stated 
is  that,  such  incidents  being  practical- 
ly inseparable  from  this  mode  of  travel, 
they  are  reasonably  to  be  expected,  even  if 
forcible  in  degree,  and  are  assiuned  by  him 
as  a  part  of  the  contract  of  carriage. 
.  .  .  But  where  the  irregular  action  of 
the  car  is  so  excessive  and  violent,  although 
it  may  remain  on  the  track,  that  from  com- 
mon experience  the  jury  would  be  war- 
15 
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V.  Cason,  72  Md.  381,  20  Atl.  113;  Cleve- 
land City  R.  Co.  V.  Osborn,  66  Ohio  St. 
47,  63  N.  E.  604;  Faul  v.  North  Jersey 
Street  R.  Co.  70  N.  J.  L,  795,  59  Atl.  148. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  a  married  woman,  in  com- 
pany with  another  woman,  and  plaintiff's 
husband,  boarded  one  of  defendant's  street 
cars.  The  car  started  before  she  secured 
a  seat;  the  car  being  well  filled  and  unoc- 
cupied seats  few. 

She  caused  her  lady  friend,  a  guest,  to 
take  the  first  vacant  seat  she  came  to,  and 
continued  forward  in  the  car.  As  she  stood 
holding  onto  a  seat,  a  passenger  moved  to 
make  room  for  her,  and  she  started  to  sit 


down.  At  that  moment  the  brake  was  put 
on  to  stop  the  car  at  a  switch,  and  she  fell 
forward  and  was  injured.  She  said  that 
the  car  stopped  so  suddenly  that  her  hold 
on  the  seat  was  broken,  and  she  was  thrown 
forward  against  the  corner  of  a  seat  that 
she  waa  holding,  because  the  car  was  shak- 
ing so  that  she  could  not  balance  herself. 
The  car  was  running  very  fast,  though,  as 
she  knew,  it  had  but  half  a  block  to  run 
before  making  the  required  stop.  She 
testified  that  the  stop  was  sudden  without 
slowing  down.  The  witnesses  agree  that 
the  car  was  stopped  abruptly,  and  that 
this  caused  her  to  fall.  The  circuit  judge 
directed  a  verdict  for  the  defendant  upon 
the  ground  that  negligence  was  not  shown, 
and  plaintiff  has  appealed. 


ranted  in  finding  that  the  movement  would 
not  have  happened  but  for  a  defect  in  the 
car,  or  in  the  roadbed,  or  from  carelessness 
in  the  management  of  the  car,  evidence  of 
the  accident,  and  of  the  plaintiff's  due  care, 
are  prima  facie  sufficient  to  establish  liabili- 
ty, if  no  proof  that  it  has  not  been  guilty 
of  negligence  is  offered  by  the  carrier." 

Under  the  first  portion  of  this  rule,  it  has 
been  held,  in  the  following  cases,  that 
actionable  negligence  on  the  part  of  the  car- 
rier was  not  shown  by  the  mere  facts  indi- 
cated : 

— passenger  seated  in  forward  part  of 
car  upon  arising  to  alight,  thrown  through 
front  windor  of  the  car  by  a  sudden  stop. 
Johnson  v.  Interurban  Street  R.  Co.  88  N. 
Y.   Supp.   866. 

— passenger  moving  with  others  toward 
the  exit  of  a  car  in  an  elevated  railwav 
train,  aa  it  was  in  the  act  of  stopping  at  a 
regular  station,  knocked  on  her  back  and 
injured  by  an  extraordinary  jerk  or  jolt 
that  forced  the  passengers  forward.  Flynn 
V.  Interborough  Rapid  Transit  Co.  48  Misc. 
'629,  96  N.  Y.  Supp.  259. 

— passenger,  having  entered  car  and 
walked  to  forward  end  and  turned  to  seat 
himself,  thrown  down  and  injured  by  a  sud- 
den start.  Jacksonville  Street  R.  Co.  v. 
Chappell,  21  Fla.  176. 

— ^passenger  standing  between  seats,  on 
one  of  which  she  had  placed  her  child,  while 
pushing  him  along  to  make  a  place  for  her- 
self, thrown  against  the  seat  and  injured  by 
the  starting  ahead  of  the  car  with  a  motion 
"like  three  bounds."  Tupper  v.  Boston 
Elev.  R.  Co.  204  Mass.  151,  90  N.  E.  422. 

—passenger  in  the  act  of  sitting  down, 
thrown  about  and  caused  to  fall  and  injured 
by  a  series  of  jerks  as  car  started.  Craig 
V.  Boston  Elev.  R.  Co.  207  Mass.  548,  93 
N.  E.  576. 

And  a  carrier  is  not,  as  a  matter  of  law, 
liable  for  an  injury  to  a  passenger  standing 
in  a  crowded  street  car,  holding  onto  a 
strap,  who  is  thrown  or  falls  down  and  is 
injured  when  the  car  starts  with  a  violent 
jerk, — it  being  a  question  for  the  jury 
whether,  upon  the  facts,  the  carrier  was 
negligent  and  its  negligence  proximately 
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caused  plaintiff's  injury,  and  whether  the 
plaintiff  was  free  from  contributory  negli- 
gence. Goodkind  v.  Metropolitan  Street  R. 
Co.  93  App.  Div.  153,  87  N.  Y.  Supp.  523. 

The  mere  fact  that  a  passenger  is  thrown 
from  a  street  car  and  injured  by  a  sudden 
stopping  of  the  car  in  an  effort  of  the  brake- 
naan  to  avoid  a  collision  for  which  the  car- 
rier is  in  no  way  responsible  does  not  ren- 
der it  liable  for  the  injury.  Cleveland  City 
R.  Co.  V.  Osborn,  66  Ohio  St.  45,  63  N.  E.  604. 

Nor  is  an  electric  street  railway  liable 
for  an  injury  to  a  passenger  thrown  to  the 
fioor  of  one  of  the  cars  and  injured  by  a 
sudden  lurch,  caused  by  the  increased  speed 
of  the  car  while  crossing  over  the  tracks  of 
a  steam  railroad,  where  the  conductor  and 
the  motorman  had  used  all  due  care  in  at- 
tempting the  crossing,  and  the  motorman, 
upon  the  unexpected  approach  of  a  train 
around  a  curve,  without  warning  signal,  so 
that  a  collision  appeared  imminent,  instant- 
ly applied  all  power  in  order  to  carry  his 
car  across  as  quickly  as  possible.  Corkhill 
v.  Camden  &  Suburban  R.  Co.  69  N.  J.  L. 
97,  54  Atl.  1^2. 

On  the  other  hand,  a  street  railway  com- 
pany is  liable  for  injuries  to  a  passenger 
proceeding  to  a  seat  in  the  car,  caused  by 
the  starting  of  the  car  with  such  velocity 
that  it  rose  upward,  causing  her  to  fall, 
which  movement  of  the  car  was  not  only 
extraordinary,  but  such  as  to  show  that  the 
motorman  must  have  gone  forward  by  the 
instantaneous  application  of  a  current 
which  he  should  have  known  was  largely  in 
excess  of  the  power  which  should  have  been 
applied  to  start  the  car  in  the  usual  way. 
Nolan  V.  Newton  Street  R.  Co.  206  Mass. 
384,  92  N.  E.  506. 

And  a  carrier  is  liable  for  injuries  to  a 
passenger  who,  having  boarded  a  horse  car, 
and  moved  rapidly  forward  half  the  length 
of  the  car,  is  upset  and  injured,  just  as  he 
is  in  the  act  of  turning  to  take  a  seat,  by  a 
sudden  start  of  the  car  with  a  violent  and 
unusual  jerk,  which  would  not  have  oc* 
curred  with  proper  or  ordinary  vigilance 
and  management  of  the  brake  and  team. 
Dougherty  v.  Missouri  R.  Co.  81  Mo.  826,  61 
Am.  Rep.  239,  affirming  9  Mo.  App.  478. 
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CotuiBe]  for  the  plaintiff  rely  upon  the 
of  Seattle  v.  Detroit  United  R.  Co. 
158  Mich.  243,  122  N.  W.  567,  and  Howell 
V.  Lansing  City  Electric  R.  Co.  136  Mich. 
432,  99  N.  W.  406;  but  we  think  they  are 
not  conclusive  of  this  question,  the  former 
related  .to  the  starting  of  a  car  before  the 
passenger  was  upon  the  car,  the  latter 
to  the  failure  of  brakes  to  work. 

It  ia  a  well-known  fact  that  steam  and 
street  cars  are  not  so  stopped  that  the 
standing  passengers  can  avoid  the  tendency 
to  fall  without  effort^  and  the  same  is  true 
when  the  car  starts.  Not  only  is  the  mak- 
ing of  time  prohibitive  of  such  deliberate 
starting  of  heavy  vehicles  as  to  avoid  this, 
but  the  variation  in  the  working  of  brakes 
prevents  absolute   uniformity   in   stopping. 


.  The  general  rule  adopted  by  the  courts 
is  tliat  street  railway  companies  are  not 
required  to  defer  starting  cars  Until  all 
passengers  are  seated,  and  that  ^  train  or 
street  car  "may  be  started  without  waiting 
for  a  passenger  to  reach  a  seat  after  enter- 
ing a  vehicle,  unless  there  is  some  special 
and  apparent  reason  to  the  contrary."  In 
the  case  of  Louisville  &  N.  R,  Co.  v.  Hale, 
102  Ky.  600,  42  L.R.A.  293,  44  S.  W.  213, 
this  rule  was  adhered  to  in  the  case  of 
a  fleshy  woman,  encumbered  with  a  nimiber 
of  children,  when  she  had  an  escort  with 
her.  For  the  rule  as  to  steam  cars,  see 
Yarnell  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  113  Mo.  570,  18  L.R.A.  599,  21  S.  W. 
1;  Louisville  &  N.  R.  Co.  v.  Hale,  102  Ky. 
600,  42  L.R.A.  293,  44  S.  W.  213. 


So,  a  prima  facie  case  of  negligence  is 
made  out  against  the  carrier  by  evidence 
that  a  passenger  on  an  open  street  car, 
which  was  on  fire  and  rimning  fast,  was 
thrown  from  her  seat  to  the  street  by  a  sud- 
den stop  with  a  violent  jerk  (Glassberg  v. 
Interurban  Street  R.  Co.  92  N.  Y.  Supp. 
731 ) ;  or  by  the  testimony  of  the  plaintiff 
in  an  action  for  personal  injuries  that  while 
she  was  standing  in  an  electric  car  and 
holding  firmly  onto  a  strap,  it  was  wrenched 
out  of  her  hand  by  the  car's  stopping  more 
suddenly  than  she  had  ever  seen  a  car  stop, 
although  she  had,  for  a  long  time  before  the 
accident,  been  in  the  habit  of  riding  on  elec- 
tric cars;  that  other  passengers  standing 
near  her  were  thrown  forward  and  back  by 
the  sudden  stop;  and  that  she  did  not  re- 
member distinctly,  but  thought  it  was  a 
regular  stop,  and  had  a  recollection  of  some- 
one passing  in  front  of  her,  as  though 
they  went  out  of  the  front  door  (Black 
V.  Boston  Elev.  R.  Co.  206  Mass.  80,  91 
N.  E.  891). 

And  evidence  that  a  street  car  passenger 
was  thrown  forward  against  the  seat  ahead 
of  the  one  in  which  he  was  sitting,  and  in- 
jured by  a  sudden  and  violent  stop  of  the 
car,  in  the  absence  of  any  explanation  by 
the  carrier,  sufficiently  shows  actionable 
negligence  on  its  part.  Tilton  v.  Phila- 
delphia .Rapid  Transit  Co.  231  Pa.  63,  79 
Atl.  877. 

A  petition  states  a  cause  of  action  against 
the  carrier,  which  alleges  that  a  passenger 
who  had  just  entered  a  street  cable  car, 
hut  had  not  yet  reached  a  seat,  was  thrown 
out  of  the  approach  to  the  seat,  so  that  his 
body  projected  out  beyond  the  side  of  the 
car,  and  was  struck  and  knocked  to  the 
ground  by  another  car  approaching  from 
the  opposite  direction,  by  reason  of  a  sud- 
den, careless,  and  negligent  application,  by 
the  motorman  on  the  first  car,  of  the  grip 
to  the  cable,  without  notice  or  warning,  sud- 
denly putting  the  car  in  quick  motion,  while 
he  knew,  or,  by  the  exercise  of  reasonable 
care  and  diligence  might  have  known,  that 
the  passenger  was  in  a  position  of  imminent 
peril.  Spaulding  v.  Metropolitan  Street  R. 
Co.  129  Mo.  Anp.  607,  107  S.  W.  1049. 
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And  where  a  passenger  on  an  open  elec- 
tric street  car  is  thrown  out  onto  the  ground 
and  injured  by  a  sudden  stopping  of  the  car 
with  great  and  unusual  force,  by  the  motor- 
man's  application  of  the  brake  and  reversal 
of  the  motor  so  suddenly  as  to  blow  out  the 
fuse  to  bum  out  the  motor  box,  the  car- 
rier is  liable  for  the  injury  although  the 
stop  is  made  because  the  conductor  had  been 
assaulted  and  stabbed  by  a  negro  passenger, 
and  is  bleeding  profusely,  causing  excite- 
ment and  confusion  among  the  passengers. 
Willis  V.  St.  Joseph  R.  Light,  Heat  &  P.  Co. 
Ill  Mo.  App.  580,  86  S.  W.  567. 

In  the  following  cases,  negligence  on  the 
part  of  the  carrier  in  the  manner  of  stop- 
ping or  starting  its  cars  has  been  held  to 
be  a  question  for  the  jury  upon  the  facta 
indicated: 

— four-year-old  child  passenger  in  a  street 
car  thrown  from  his  seat  and  injured  by  un- 
usually sudden  stopping  of  the  car.  Ball  v. 
Mobile  Light  &  P.  Co.  146  Ala.  309,  119  Am. 
St.  Rep.  32,  39  So.  584,  9  A.  &  E.  Ann.  Cas. 
962. 

— woman  passenger  compelled  to  stand  in 
a  crowded  horse  car,  without  even  a  strap 
by  which  to  hold  on,  thrown  backward  and 
injured  by  the  starting  of  the  car  with  a 
sudden  jerk  by  a  team  of  eight  mules,  the 
driver  of  which  was  asked  by  the  conductor 
of  the  car  to  aid  in  starting  it,  when  the 
horses  drawing  it  had  balked.  Continental 
Pass.  R.  Co.  V.  Swain,  13  W.  N.  C.  41. 

— passenger,  when  car  was  stopped  at  the 
place  where  she  wished  to  alight,  having 
arisen  and  started  toward  side  door,  while 
standing  and  waiting  her  turn  to  step  down 
upon  the  steps,  thrown  forward  and  hurt  by 
a  sudden  starting  of  the  car  by  the  motor- 
man  upon  signal  from  the  conductor,  given 
after  merely  looking  alon^  the  outside  of 
the  car,  without  looking  inside,  to  see  if 
everyone  was  off.  Reese  v.  Detroit  United 
R.  Co.  159  Mich.  600,  124  N.  W.  539. 

— infant  passenger,  two  years  and  nine 
months  old,  in  charge  of  its  mother,  having 
been  placed  by  the  latter  in  the  aisle  be- 
tween the  two  front  scats  of  an  open  sum- 
mer car,  thrown  off  the  further  side  of  the 
car  and  seriously  injured  by  the  starting  of 
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There  is  quite  aa  much  justice  in  the 
application  of  the  rule  to  street  cars,  which 
are  usually  started  as  soon  as  the  pas- 
sengers enter,  and  in  which  for  the  want 
of  seats,  choice,  or  other  reasons,  passen- 
gers frequently  ride  standing  in  the  car 
or  on  the  platform.  So  common  and  un- 
avoidable is  the  overcrowding  of  street  cars 
that  straps  are  usually  provided,  and  if 
these  cars  could  not  lawfully  be  started 
until  all  passengers  were  seated,  or  if  ac- 
celeration of  and  checking  speed  could  not 
be  prompt,  the  effici^icy  of  such  cars  would 
be  seriously  impaired. 

In  Massachusetts  it  was  held  that  a 
street  car  company  owes  no  duty  to  a  wom- 
an passenger  who  is  apparently  strong  and 
healthy,  to  wait  after  she  has  entered  the 


body  of  the  car,  until  she  is  seated,  before 
giving  the  signal  to  start,  or  to  notify  that 
he  is  about  to  give  swih  signal.  Weeks  v. 
Boston  Elev.  R.  Co.  190  Mass.  663,  77  N. 
E.   654. 

In  Plerbich  v.  North  Jersey  Street  R. 
Co.  05  N.  J.  L.  381,  47  Atl.  427,  it  was  held 
error  to  refuse  to  charge  that  the  starting 
of  a  car  before  a  passenger  is  seated  is 
not  negligence.  This  was  in  the  case  of 
injury  to  a  young  child  thrown  from  a  car 
after  she  and  her  mother  had  entered  it. 
The  rule  waa  applied  to  a  man  seventy 
years  old,  and  weighing  220  pounds,  who 
was  injured  while  passing  from  the  plat- 
form to  a  seat.  Sharp  v.  New  Orleans 
City  R.  Co.  Ill  La.  395,  100  Am.  St  Rep. 
488,  35  So.  614. 


the  car  with  a  jerk  upon  signal  from  the 
conductor,  given  while  he  had  both  child  and 
mother  in  view,  and  before  the  latter  could 
reach  the  child  or  be  seated.  Herbich  v. 
North  Jersey  Street  R.  Co.  67  N.  J.  L.  574, 
62  Atl.  357,  reversing  65  N.  J^  L.  381,  47 
Atl.  427. 

— elderly  but  still  active  woman  passen- 
ger, with  daughter-in-law,  having  entered  an 
electric  street  car,  thrown  backward  and 
severely  injured  by  the  sudden  jerking  for- 
ward of  the  car  before  she  had  time  to  reach 
a  seat.  Burman  v.  Ottawa  Electric  R.  Co. 
21  Ont.  Law  Rep.  446. 

— woman  passenger,  having,  at  the  direc- 
tion of  the  motorman,  entered  a  street  car 
by  the  front  platform,  thrown  down  and  in- 
jured by  the  starting  of  the  car  with  a 
violent  jerk  before  she  was  able  to  reach  a 
seat.  Dochtermann  v.  Brooklyn  Heights  R. 
Co.  32  App.  Div.  13,  52  N.  Y.  Supp.  1051,  af- 
firmed without  opinion  in  164  N.  Y.  586,  58 
N.  E.  1087. 

— woman  passenger  thrown  down  and  in- 
jured by  excessive  jerk  (White  v.  Columbia 
&  M.  Electric  R.  Co.  215  Pa.  462,  64  Atl. 
676),  or  by  "terrific"  jolt  (McGlynn  v.  Nas- 
sau Electric  R.  Co.  128  App.  Div.  866,  113 
N.  Y.  Supp.  119,  affirmed  without  opinion  in 
198  N.  Y.  522,  92  N.  E.  1091),  as  car  started 
before  she  had  a  reasonable  opportunity  to 
be  seated. 

So,  where  a  street  car  passenger,  while 
walking  from  the  entrance  door  to  a  seat, 
and  before  she  has  time  to  reach  a  seat,  is 
thrown  down  and  injured,  while  in  the  exer- 
cise of  ordinary  care  for  her  own  safety,  by 
a  sudden  and  violent  jerk  of  the  car,  the 
carrier  is  liable,  if  tlie  jury  find  that  the 
manner  of  starting  the  car  was  negligent, 
dangerous,  or  improper,  and  violative  of  the 
high  degree  of  care  wliich  a  carrier  is  re- 
quired to  observe  regarding  its  passengers,. 
however  usual  the  metliod  may  have  been. 
Dickert  v.  Salt  Lake  City  K.  Co.  20  Utah, 
394,  59  Pac.  95. 

But  where  a  passenger,  havinjx  entered  a 
street  car,  is  thrown  against  a  seat  and  in- 
jured by  a  sudden  starting  of  the  car  before 
she  is  seated,  the  carrier  is  not  liable  un- 
less its  servants  in  charge  of  the  car  were 
34  L.R.A.(N.S.) 


negligent  in  starting  it  with  a  reckless  or 
unnecessary  jerk  or  lurch.  Howard  v.  Lou- 
isville R.  Co.  32  Ky.  L.  Rep.  309,  105  S.  W. 
932. 

And  so,  a  street  railway  company  is  not, 
merely  on  the  ground  that  one  of  its  con- 
ductors was  negligent  in  giving  too  soon  a 
signal  to  start,  liable  for  injury  to  a  strong, 
liealthy  female  ■  passenger,  between  fifty- 
eight  and  sixty  years  of  age,  showing  no 
sign  of  physical  or  i^ental  infirmity,  who, 
while  proceeding,  in  the  exercise  of  ordi- 
nary care,  toward  the  front  of  the  car,  to 
take  a  seat,  was  thrown  over  backward  upon 
the  fioor  and  injured  by  a  sudden  start  of 
the  car  with  a  violent  and  unusual  jerk. 
Weeks  v.  Boston  Elev.  R.  Co.  190  Mass.  663, 
77  N.  E.  654. 

As  to  starting  car  before  passenger  is 
seated,  generally,  sec  note  to  Louisville  &  N. 
R.  Co.  V.  Hale,  42  L.R.A.  293. 

In  the  following  cases,  the  evidence  indi- 
cated has  been  held  to  sustain  a  finding  by 
the  jury  of  negligence  on  the  part  of  the 
carrier  in  starting,  or  stopping  its  cars: 

— passenger  standing  in  street  car,  al- 
though he  had  taken  firm  hold  of  a  strap, 
while  the  car  was  at  rest,  to  steady  himself 
against  the  starting  of  the  car,  thrown  8  or 
10  feet  by  a  sudden  and  violent  start,  and 
and  struck  on  the  corner  of  a  seat  on  the 
side  of  his  head.  Work  v.  Boston  J51ev.  R. 
Co.  207  Mass.  447,  93  N.  E.  693. 

— passenger  who,  as  car  approached  cross- 
ing where  she  had  asked  the  conductor  to 
stop,  got  up,  took  hold  of  the  handles  in  the 
upper  corner  of  each  of  the  two  rear  cross 
seats,  and  stood  in  the  aisle,  waiting  for  the 
car  to  stop,  thrown  down  on  her  back  and 
injured  by  an  abrupt  stop,  made  after  the 
motorman,  having  slowed  down  as  the  car 
went  over  some  switches  and  connections 
just  before  the  stopping  place,  put  on  more 
power  and  started  ahead,  instead  of  stop- 
ping to  let  the  passenger  off,  whereupon  the 
conductor  "gave  another  bell,"  and  the 
motorman  "put  on  too  much  air,  or  put  it 
on  too  fast."  McCarthy  v.  Boston  Elev.  R. 
Co.  207  Mass.  551,  93  N.  E.  694. 

— passenger  compelled  to  stand  in  aisle  of 
crowded  car,  injured  by  a  sudden  and  violent 
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Hie  eyidence  indicates  that  the  plain- 
tiff's equilibrium  was  lost  by  reason  of  the 
sudden  slowing  of  the  car  for  its  stop. 
There  is  no  evidence  that  justifies  the  belief 
that  it  was  an  unusually  sudden  stop,  or 
that  there  was  any  reason  for  plaintiff's 
falling,  but  her  momentum,  which  naturally 
impelled  her  for^'ard  as  the  car  slowed 
down,  and  that  happens  to  a  greater  or 
less  degree  every  time  a  car  is  stopped. 
No  one  else  in  the  car  seems  to  have  suf- 
fered from  it.  In  case  of  necessity,  a 
motorman  must  stop  his  car  as  speedily  as 
possible,  for  the  iniforeseen  is  ever  confront- 
ing him.  Sudden  stops  are  one  of  the  ordi- 
nary conditions  of  trolley  travel,  and  are 
to  be  expected  and  guarded  against  by  the 
passengers,     'liie    motorman   cannot   know 


what  his  passengers  are  doing,  and  whether 
they  are  standing  or  walking  in  the  car  or 
not;  and  he  must  devote  his  attention  to 
the  management  of  his  car  in  the  ordinary 
way.  ' 

In  Quick  v.  Wyandotte  &  D.  River  R. 
Co.  143  Mich.  443,  107  N.  W.  104,  we  held 
that  a  jerk  of  a  car  sufficient  to  throw  one 
standing  on  the  platform  to  the  street  was 
only  an  incident  to  the  ordinary  running  of 
electric  cars,  and  sustained  a  directed  ver- 
dict. The  same  should  be  said  of  this  stop- 
ping of  the  car.  See  also  Bradley  v.  Fort 
Wayne  &  E.  R.  Co.  94  Mich.  35,  63  N.  W. 
916;  Etson  v.  Ft.  Wayne  &  B.  I.  R.  Co. 
110  Mich.  494,  68  N.  W.  298;  Schultz  v. 
Michigan  United  R.  Co.  158  Mich.  666,  27 
L.R.A.(N.S.)   603,  123  N.  W.  694;  McCau- 


stop,  throwing  other  standing  passengers 
forward  and  violently  against  him.  Chi- 
cago City  R.  Co.  v.  Morse,  197  III.  327,  64  N. 
K.  304. 

And  evidence  that  a  street  car  came  to  a 
sudden  stop,  and  a  piece  of  iron  came  up 
through  one  of  the  seats,  onto  which  iron  a 
passenger  occupying  the  seat  fell  and  was  in- 
jured, justities  a  liiiding  by  the  jury,  in  the 
absence  of  any  explanation  of  the  accident 
by  the  carrier,  that  it  was  due  to  negligence 
t»n  the  part  of  the  latter.  Hcbblethwaite  v. 
Old  Colony  Street  R.  Co.  192  Mass.  295,  78 
N.  E.  477. 

But  where  a  cable  street  car  passenger, 
who  has  been  thrown  about  and  injured  by 
the  sudden  and  violewt  stop  of  the  car,  al- 
leges In  her  petition  specific  negligence,  in 
that  the  gripman  negligently  and  carelessly 
failed  to  release  the  cable  from  the  grasp  of 
the  grip  at  a  crossing  of  lines  where  the  cable 
ran  underneath  that  of  the  other  line,  so 
that  the  grip  came  in  contact  with  some  of 
the  machinery  or  appliances  of  the  railway 
underneath  the  ground,  a  sole  instruction  on 
the  subject  of  negligence  is  erroneous  which 
permits  a  verdict  on  general  negligence  by 
stating  that  the  carrier  was  "bound  to  run 
and  operate  its  cars  with  the  highest  reason- 
ably practicable  degree  of  care  of  a  very 
prudent  person."  Detrich  v.  Metropolitan 
Street  R.  Co.  143  Mo.  App.  176,  127  S.  W. 
603. 

Steam  railway  cars. 

Allowing  for  the  difference  in  the  methods 
and  purposes  of  the  operation  of  street  cars 
and  steam  railroad  cars,  and  the  difference 
in  the  frequency,  nature,  and  effect  of  sud- 
den starts  and  stops  in  the  two  classes  of 
conveyances,  substantially  the  same  rules 
seem  to  apply  as  to  the  liability  for  in- 
juries to  passengers  from  sudden  starts  Ani 
stop*. 

TbuB,  the  mere  fact  that  a  passenger 
going  toward  the  door  of  the  car  after  a 
station  has  been  announced  is  thrown 
ntrtiinnt  the  door  casing  and  has  her  hand 
injured  by  the  door  swinging  shut  against  it, 
an  a  result  of  the  sudden  jerking  of  tlie  train 
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as  it  was  stopping,  does  not  show  actionable 
negligence  on  the  part  of  the  carrier.  Den- 
ver &  R.  G.  R.  Co.  V.  Fotheringham,  17  Colo. 
App.  410,  68  Pac.  978. 

And  a  carrier  is  not  liable  for  an  lujury 
to  a  passenger,  caused  by  the  sudden  stop- 
page  of  the  train  through  proper  use  of  the 
air  brake  to  avoid  the  danger  of  a  collision, 
which  danger  was  not  occasioned  by  the 
negligence  of  the  carrier.  Yaeger  v.  South- 
ern California  R.  Co.  —  Cal.  — ,  61  Pac.  190. 

But  a  railroad  company  is  liable  for  in- 
juries to  a  passenger  moving  toward  the 
platform  of  her  car  to  alight  at  a  station, 
caused  by  a  sudden  jerk  of  the  train,  with- 
out warning,  after  the  station  had  been  an- 
nounced and  tiie  train  had  either  stopped  or 
slowed  down,  so  that  it  appeared  to  passen- 
gers inside  the  car  to  have  stopped.  Bar- 
tholomew V.  New  York  C.  &  H.  R.  R.  Co.  102 
N.  Y.  716,  7  N.  E.  623. 

And  a  carrier  is  liable  for  injuries  to  a 
passenger,  caused  by  her  being  thrown  about 
in  the  car  by  sudden  and  violent  jerks  and 
jolts  of  the  train  as  it  started  from  the 
station,  where  she  had  boarded  it,  before  she 
had  been  given  a  fair  and  reasonable  oppor- 
tunity to  be  seated.  ^lacon,  D.  &  S.  R.  Co. 
v.  Moore,  108  Ga.  84,  33  S.  E.  889. 

Where  a  passenger  on  a  swiftly  running 
train,  while  stooping  to  pick  up  a  bimdle 
which  has  fallen  off  his  seat  in  the  end  of 
the  car  onto  the  floor,  is  thrown  through  the 
open  doorway  onto  the  platform  and  against 
the  railing  thereof,  and  thence  backward  off 
the  car,  and  is  severely  and  permanently  in- 
jured, by  a  sudden  checking  of  the  speed  of 
the  train  by  shutting  off  the  steam  and  ap- 
plying the  air  brakes  so  that  the  wheels 
stop  turning  and  slide  along,  the  carrier  is 
liable  for  the  injury  unless  it  shows  that  the 
checking  of  the  train  was  fi.  result  of  some 
unforeseen  or  unavoidable  accident  beyond 
the  control  of  its  agents.  Coudy  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  85  Mo.  79. 

And  proof  that  a  passenger  in  a  railroad 
coach  was  hurled  against  the  arm  of  a  chair 
she  was  occupying,  and  seriously  injured, 
by  a  sudden  and  violent  movement  of  the 
coach,  which  also  hurled  other  passengers  to 
the  floor,  and  knocked  glasses  off  from  some. 
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ley  ▼.  Springfield  Street  R.  Co.  169  Mass. 
301,  47  N.  E.  1006. 

In  Holland  y.  West  End  Street  R.  Co. 
155  Mass.  388,  29  N.  E.  622,  a  passenger 
was  thrown  from  a  car  by  its  up  and  down 
motion.  The  court  held  that  there  was 
nothing  extraordinary  in  the  motion,  al- 
though it  was  so  marked  as  to  throw  an- 
other passenger  against  the  driver.  See 
also  Stewart  v.  Boston  &  P.  R.  Co.  146 
Mass.  605,  16  N.  E.  466. 

It  is  the  normal  condition,  in  rapidly 
moving  cars,  that  it  is  difficult  for  pas- 
sengers to  keep  their  feet,  especially  when 
the  cars  are  stopped  or  started.  In  the 
language  of  McSherry,  J.,  in  Baltimore  & 
Y.  Turnp.  Road  v.  Cason,  72  Md.  381,  20 
Atl.  113:  "It  is  notorious  that  just  such 
motions  as  the  appellee  described  are  of 
frequent  and  common  occurrence  in  the 
running  of  street  cars.     *  Judges  cannot  de- 


nude themselves  of  the  knowledge  of  the 
incidents  of  railway  traveling  which  is 
common  to  us  all.* " 

In  Faul  Y.  North  Jersey  Street  R.  Co. 
70  N.  J.  L.  795,  69  Atl.  148,  it  was  said: 
"The  controversy  was  therefore  narrowed 
to  the  alleged  negligent  conduct  of  the 
motorman  in  releasing  his  brake  or  in 
turning  on  the  power,  or  both,  after  leav- 
ing the  switch  where  the  car  had  stopped. 
.  .  .  Admitting,  for  the  sake  of  the  dis- 
cussion, that  the  slowing  up  of  the  car  to 
avoid  the  wagon,  and  the  increase  of  speed 
after  clearing  the  obsU'uction,  may  not 
have  been  done  skilfully,  it  by  no  means 
follows  that  it  was  done  negligently.  There 
is  a  wide  difference  between  want  of  skill 
and  negligence.  ...  In  order  to  resume 
his  progress  after  'slowing  up'  and  avoiding 
the  wagon,  he  was,  of  course,  compelled 
to  turn  on  his  power  and  release  his  brakes. 


makes  a  prima  facie  case  of  negligence 
against  the  carrier.  Missouri,  K.  &  T.  R. 
Co.  V.  Stone,  —  Tex  Civ.  App.  — ,  125  S. 
W.  587. 

So,  actionable  negligence  on  the  part  of  a 
carrier  is  sufficiently  shown  by  evidence  that 
a  passenger  on  one  of  its  trains  which  had 
entered  the  depot  of  its  destination,  but  was 
still  moving  after  the  locomotive  was  de- 
tached therefrom,  upon  arising  from  his  seat 
to  button  his  coat  in  preparation  for  leav- 
ing the  car,  was  thrown  down  and  injured 
when  the  moving  cars  struck  with  great 
force  a  bumper  at  the  end  of  the  track. 
Wylde  V.  Northern  R.  Co.  53  N.  Y.  156,  14 
Abb.  Pr.  N.  S.  213. 

Or  by  evidence  that  while  one  of  its  pas- 
senger cars  was  at  rest  at  a  station,  after 
the  announcement  "ten  minutes  for  refresh- 
ments" had  been  made,  a  passenger  there- 
in, upon  arising  from  her  seat  to  remove  her 
wraps,  was  thrown  violently  against  the 
seat  and  injured  by  a  sudden  movement  of 
the  car.  Glidden  v.  New  York  C.  k  H.  R.  R. 
Co.  20  N.  Y.  Week  Dig.  313. 

And  evidence  that  a  passenger,  standing, 
in  the  exercise  of  due  care,  and  with  the 
knowledge  of  the  carrier's  servants,  in  a 
crowded  railway  car,  was  thrown  down  and 
injured  by  a  sudden  backing  of  the  train 
when  it  had  been  stopped  on  a  steep  up- 
grade on  a  curve  by  the  application  of  the 
air  brake,  although  by  some  person  not  an 
employee  of  the  carrier;  and  that  such  back- 
ing was  necessary,  by  reason  of  the  size  of 
the  train  and  small  capacity  of  the  engine, 
for  the  purpose  of  starting  the  train  in  such 
a  place, — ^tends  to  show  negligence  on  the 
part  of  the  carrier.  Farnon  v.  Boston  ^  A. 
R.  Co.  180  Mass.  212,  62  N.  E.  254. 

Evidence  that  a  passenger,  having  board- 
ed a  car  in  a  train,  was  thrown  down  and 
against  a  stove  in  the  car,  and  severely  and 
permanently  injured  by  a  sudden  and  violent 
start  and  jerk  of  the  car,  presents  a  question 
for  the  jury  as  to  actionable  negligence  on 
the  part  of  the  carrier.  Sheffer  v.  Louis- 
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viUe,  H.  &  St.  L.  R.  Co.  22  Ky.  L.  Rep.  1306, 
60  S.  W.  403. 

And  likewise,  evidence  that  a  passenger, 
standing  in  the  aisle  at  the  end  oi  her  deat 
to  allow  the  other  occupant  of  the  seat  to 
pass  out  for  the  purpose  of  alighting  at  a 
station,  is  thrown  against  the  seat  and  in- 
jured by  a  sudden  and  violent  jerk  of  the 
car,  after  the  train  has  stopped  or  has 
slowed  down  very  nearly  to  the  point  of 
stopping,  and  is  opposite  the  station  plat- 
form where  passengers  expected  to  alight 
and  do  alight,  and  after  notice  has  been 
given  to  the  passen^rs  to  vacate  one  car, 
and  the  carrier  has  actual  notice  that  this 
requirement  is  being  observed  by  them. 
Mfles  V.  King,  18  App.  Div.  41,  45  N.  Y. 
Supp.  379. 

And  where  a  passenger  who  has  left  his 
seat  and  is  standing  in  the  aisle  of  a  car 
in  a  regular  passenger  train,  preparatory 
to  departing,  after  a  train  man  has  called 
his  station,  and  the  train  is  at  the  station 
platform,  and  has  come  to  a  stop,  or  so 
nearly  so  that  its  movement  is  barely  per- 
ceptible, is  thrown  against  the  point  of  his 
umbrella,  which  he  is  in  the  act  of  picking 
up  from  the  seat,  and  injured  by  a  Aidden 
lurch  forward  of  the  train,  without  warning, 
evidence  of  such  facts  entitles  the  plaintiff 
to  a  submission  of  his  case  to  the  jury,  and 
sustains  a  finding  of  negligence  and  con- 
sequent liability  on  the  part  of  the  carrier. 
Moorman  v.  Atchison,  T.  &  S.  F.  R.  Co.  106 
Mo.  App.  711,  78  S.  W.  1089. 

— ^freight  trains. 

While  a  carrier  of  passengers  on  freight 
trains  owes  to  them  the  same  high  degree  of 
care  which  it  owes  to  passengers  on  regu- 
lar passenger  trains,  it  is  not  liable  for  in- 
juries resulting  from  such  sudden  starts  and 
stops  as  are  necessarily  incident  to  the  or- 
dinary operation  of  freight  trains,  and  ac- 
cordingly the  evidence  must  go  further,  in 
cases  of  injured  passengers  on  freight  trainB^ 
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the  effect  of  which  was  to  cause  the  plain- 
tiff's witness,  who  was  'standing,  to  swing 
to  the  side  'a  little  hit/  or  'fall  a  little  to 
the  side/  No  court  certainly  of  this  state 
has  yet  declared  that  such  an  effect  ju8ti> 
fied  an  inference  of  negligence  in  car  opera- 
tion against  the  carrier." 

There  is  nothing  in  this  case  to  show  any 
negligence  on  the  part  of  the  company,  or, 
as  ^he  learned  circuit  judge  Yaid,  to  treat 
this  other  than  as  a  casualty  for  which 
defendant  was  not  to  hlanie. 

The  judgment  is  affirmed. 

Ostrander,  Ch.  J.,  and  McAlvay, 
Brooke,  Blair,  and  Stoae,  J  J.,  concur  with 
Hooker,  J. 

V 

Moore,  J.,  dissenting: 
This  action  is  brought  to  recover  dam- 
ages  for   injuries  received   by   plaintiff,   a 


married  woman,  who  claims  she  was  violent- 
ly thrown  forward  and  down  while  a  pas- 
senger, because  of  the  negligent  stopping 
of  the  ca^  by  the  motorman.  At  the  con- 
clusion of  the  testimony  the  trial  judge 
directed  a  verdict  in  favor  of  defendant. 

The  only  question  necessary  to  discuss  is 
whether  the  case  should  be  decided  as  a 
matter  of  law,  or  whether,  as  plaintiff 
claims,  it  should  have  been  submitted  to 
the  jury. 

The  plaintiff,  with  her  husband  and  a 
friend,  took  a  car  going  south  on  Oak- 
land avenue  at  Chandler  avenue.  There  are 
two  tracks  on  Oakland  avenue.  Cars  going 
toward  the  city  use  the  west  track,  and 
cars  going  out  to  the  city  limits  use  the 
east  track.  The  car  they  took  was  a  closed 
car  with  seats  running  across  it,  and  an 
aisle  along  the  right-hand  side  of  the  car 
to  one   facing   the   front.     There   were   no 


from  sudden  starts  and  stops,  than  in  cases 
of  injuries  on  passenger  trains,  in  order  to 
show  actionable  negligence  on  the  part  of 
the  carrier. 

A  railroad  company  is  not  liable  for  an 
injury  to  a  passenger  who,  wliile  standing 
up  near  the  door  in  a  passenger  coach  at- 
tached to  the  end  of  a  Ions  freight  train, 
is  thrown  down  by  the  jolting  and  jarring 
necessarily  incident  to  a  starting  of  the 
train  and  taking  up  of  the  slack.  Usury  y. 
Watkins,  162  N.  C.  760,  G7  S.  K.  926. 

And  the  mere  fact  that  a  passenger  in  the 
caboose  of  a  freight  train,  starting  to  arise 
from  her  seat,  is  thrown  over  a  table  and 
injured  by  a  hard  jolt  naturally  incident 
to  the  usual  stopping  of  such  a  train  in 
the  proper  manner,  does  not  render  the  car- 
rier liable  for  the  injury.  Portuchek  v. 
Wabash  R.  Co.  101  Mo.  App.  52,  74  S.  W. 
368. 

So,  in  the  following  cases,  it  has  been  held 
that  actionable  negligence  on  the  part  of  a 
carrier  was  not  shown  by  the  mere  facts  in- 
dicated: 

— ^passenger  standing  in  the  caboose  of  a 
freight  train  knocked  off  his  feet  and  injured 
by  a  sudden  stopping  of  the  train  at  a  sta- 
tion to  which  it  has  slowly  drawn  up  from  a 
water  tank  at  which  it  had  stopped,  150 
yards  away.  St.  Louis  &  S.  F.  R.  Co.  v. 
Gosnell,  23  Okla.  588,  22  L.R.A.(N.S.)  892, 
101  Pae.  1126. 

— nassenger  in  a  passenger  coach  on  a 
freight  train,  as  he  got  out  of  his  seat  and 
stepped  into  the  aisle  to  remove  his  overcoat, 
thrown  against  the  seat  and  badly  injured 
b>v  a  sudden  stop  of  the  train.  Wait  v. 
Omaha,  K.  C.  &  E.  R.  Co.  165  Mo.  612,  65 
S.  W.  1028. 

— ^passenger  in  the  caboose  at  the  end  of  a 
kmg,  slowly  moving  freight  train,  who  had 
arisen  from  his  seat  and  moved  toward  the 
rear  with  a  view  to  getting  off  to  assist  in 
loading  a  car  at  a  station  which  the  train 
was  approaching,  thrown  down  and  injured 
brf  a  violent  jerk  of  the  caboose,  caused  by 
the  stopping  of  the  engine  and  the  rebound 
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from  taking  up  the  slack  in  the  train. 
Hedrick  v.  Missouri  P.  R.  Co.  195  Mo.  104, 
93  S.  W.  268,  6  A.  &  E.  Ann.  Cas.  793. 

— passenger,  lying  asleep  on  a  seat  run- 
ning lengthwise  of  the  caboose  at  the  end 
of  a  long  and  heavy  freight  train,  with  his 
head  toward  the  engine,  and  near  an  iron 
framework  at  ^he  end  of  the  seat,  injured 
from  a  jar  occasioned  by  the  stopping  of  the 
train,  either  by  being  bumped  against  the 
iron  framework  of  the  seat,  or  by  a  fall  to 
the  floor  of  the  caboose.  Erwin  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  94  Mo.  App.  289, 
68  S.  W.  88.  . 

— female  passenger,  having  safely  entered 
a  combination  baggage  and  passenger  car  in 
a  mixed  train,  carrying  a  baby  and  a  bas- 
ket, thrown  to  the  floor  and  injured  by  the 
starting  of  the  train  with  a  jerk  before  she 
has  sufficient  time  to  get  seated.  Middles- 
borough  R.  Co.  V.  Webster,  21  Ky.  L.  Rep. 
3,  50  S.  W.  843. 

— passenger,  seven tv  years  of  age,  riding 
in  a  freight  train,  while  walking  near  the 
middle  of  the  caboose,  without  having  either 
of  his  hands  upon  anything,  after  the  train 
had  stopped  at  a  place  which  the  brakeman 
told  him  was  where  he  wanted  to  alight, 
thrown  down  and  injured  by  an  unexpected 
and  siidden  movement  of  the  car.  Heyward 
V.  Boston  &  A.  R.  Co.  169  Mass.  466,  48  N. 
E.  773. 

But  a  railrond  company  has  been  held 
liable  for  injuries  to  a  passenger  riding  in 
the  caboose  of  a  freight  train,  who  is  thrown 
from  his  seat  to  the  floor  of  the  car  and 
permanently  injured  by  a  violent  and  un- 
usual jerk  of  the  train  as  it  comes  to  a  sud- 
den stop,  surprising  and  calling  forth  an 
emphatic  condemnation  and  protest  from 
the  conductor.  Southern  R.  Co,  v,  Vander- 
griff,  108  Tenn.  14.  64  S.  W.  481. 

And  the  question  of  Actionable  negligence 
on  the  part  of  the  carrier  is  one  for  the  jury, 
where  a  passenger,  properly  traveling  in  the 
caboose  of  a  freight  train,  upon  arising  from 
her  seat  and  walking  across  the  car  for  the 
purpose  of  looking  out  of  the  window,  after 
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straps  or  anything  to  hang  to  above  that 
aisle  in  that  car. 

Plaintiff's  account  of  the  accident  is  as 
follows:  • 

There  are  two  tracks  on  Oakland  avenue. 
Cars  going  toward  the  city  use  the  west 
track,  aad  cars  going  out  to  the  limits  use 
the  east  track.  Tlie  car  we  took  was  a 
closed  car  with  seats  running  across  it, 
and  the  aisle  on  one  side.  The  aisle  was 
on  the  right-hand  side  of  the  car  to  one 
facing  the  front,  going  toward  the  city. 
There  were  no  straps  or  anything  to  hang 
to  above  that  aisle  in  that  car.  When  my 
husband  pushed  me  through  the  door,  I 
saw  but  one  vacant  seat,  and  I  told  my 
friend  to  take  that;  I  was  more  used  to 
the  cars  than  she  was.  After  inviting  her 
to  take  that  scat,  I  tried  to  work  forward 
from  the  side  door.  I  worked  toward  the 
front  and  took  hold  of  the  back  of  the 
front  seat  facing  the  motorman,  and  some- 
body made  room  for  me  on  the  end  of  the 
seat,  and  I  was  trying  to  turn  around  so 
that  I  could  sit  down.  I  intended  to  sit 
on  the  seat  that  faces  the  motorman,  the 
one  looking  south.  I  had  my  hand  on  the 
back  of  that  seat.  Just  as  I  was  turning 
around,  before  I  had  a  ciiance  to  turn 
around  and  sit  down,  the  car  stopped  so 
suddenly  it  broke  my  hold  and  threw  me 
forward,  and  struck  me  right  there  in  that 
breast  (indicating)  against  the  corner  of 
the  front^seat  where  you  sit*  with  your 
back  toward  the  motorman.  I  struck 
against  the  corner  nearest  the  door,  and 
that  hit  me  right  under  the  left  breast, 
and  then  I  bounced  back,  and  it  struck  me 
down  at  the  lower  part  of  the  spine.  The 
seat  back  of  me,  the  one  I  was  intending 
to  sit  in,  struck  my  spine.  Then  I  went 
down  on  the  floor,  and  I  tried  to  save  my- 
self and  sprained  my  right  thumb.  I  could 
not  have  had  my  hand  on  the  seat  long  be- 
fore I  fell.  It  was  just  as  soon  as  I  could' 
get  hold  of  it  after  I  got  into  the  car,  but 


the  car  was  shaking  so  I  could  not  balance 
myself,  and  I  took  hold  of  that  to  hold  my- 
self from  falling. 

Q.  Was  the  car  in  that  rocking  position 
from  the  time  you  got  into  it? 

A.  The  car  seemed  to  be  going  so  fast 
I  could  hardly  keep  myself  on  my  feet, 
and  I  reached  and  got  hold  of  the  back 
of  that  seat.  When  I  fell,  I  fell  right  be- 
tween those  leats  where  I  was  going  to  sit. 

Part  of  the  cross-examination  is  as  fol- 
lows: 

Q.  You  got  on  the  car  all  right? 

A.  Yes,  sir;  with  the  assistance  of  my 
husband. 

Q.  And  the  accident  happened  when  you 
got  on  the  car  all  right? 

A.  It  happened  when  it  stopped  at  Clay. 
I  got  up  the  steps  all  right.  I  say  it 
stopped  at  Clay. 

Q,  Do  you  know  what  made  it  jerk? 

A.  Going  so  fast  and  stopping  so  sud- 
denly. 

Q.  Did  you  see  the  motorman  stopping 
it  suddenly? 

A.  I  did  not  look  at  the  motorman;  I 
knew  the  car  stopped  suddenly. 

Q.  You  do  not  know  what  made  it;  you 
did  not  run  into  anything? 

A.  No,  sir;  he  had  run  up  there  where 
it  was  going  to  stop,  and  he  did  not  slow 
up,  and  in  fact^  going  so  fast,  he  could  not 
stop  anyway.  I  did  not  fall  before  I  got 
hold  of  the  seat.  I  had  hold  of  it  a  few 
seconds,  and  when  it  stopped,  it  broke  my 
hold  and  threw   me   forward. 

Q.  And  did  anyone  else  lose  their  bal- 
ance? 

A.  I  have  been  told. 

Q.  Never  mind,  did  you  see  anyone? 

A.  Yes,  sir;  I  saw  them  staggering..  I 
did  not  see  them  fall.  My  husband  did 
not  fall.  He  was  against  the  back  of  the 
seat  my- friend  was  in. 

Anotlier  witness  testified,  in  part,  as  fol- 
lows:    *'We  walked  up  to  Chandler  to  get 


the  engine  had  stopped  and  stood  for  some 
minutes  in  front  of  tne  depot  building  at  the 
station  of  her  destination,  leaving  the 
caboose  some  little  distance  from  the  station, 
is  thrown  to  the  floor  and  injured  by  a  sud- 
den lurch  or  jerk  of  the  car,  caused  by  the 
sudden  moving  up  of  the  engine,  taking  up 
the  slack  of  the  train,  although  this  is  the 
usual  movement  of  the  train  at  that  place. 
Sprague  v.  Southern  R.  Co.  34  C.  C.  A.  207, 
92  Fed.  59. 

And  a  petition  states  a  cause  of  action 
against  a  railroad  company  for  personal  in- 
juries which  alleges  that  plaintiff,  a  pas- 
senger on  a  freight  train,  having,  at  the  re- 
quest of  the  conductor,  occupied  a  seat  in 
the  upper  part  of  the  cab  until  the  train 
reached  the  outskirts  of  the  town  to  which 
he  was  going,  where  it  came  to  a  full  stop, 
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followed  the  conductor  to  the  lower  part  of 
the  cab,  where  the  conductor  told  him  to 
stay  until  they  pulled  up  at  the  depot;  and 
while  standing  by  the  window,  holding  firm- 
ly to  protect  himself  against  ordinary  and 
usual  jerks  and  jolts  incident  to  a  freight 
train,  as  the  train  moved  rapidly  forward, 
was  thrown  about  and  injured  by  reason  of 
the  negligence  of  the  defendant's  employes, 
by  a  sudden  stopping  of  the  train,  without 
warning,  with  such  violence  as  to  jerk 
his  hands  loose  from  the  window,  tearing 
a  ring  and  the  flesh  from  one  of  his  fingers, 
and  to  overturn  buckets  of  water  in  the 
car,  and  move  several  inches  an  iron  stove 
which  was  fastened  to  the  floor.  Garland 
V.  Southern  R.  Co.  Ill  Ga.  862,  36  S.  £. 
595.  A.  C.  W. 
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a  seat.  I  got  on  the  car  first  and  walked 
towards  the  front,  and  there  wns  only  one 
seat,  and  I  wanted  Mrs.  Ottinger  to  sit 
down,  and  she  said,  'No,  you  sit  down/ 
and  I  sat  down,  and  she  was  holding  onto 
the  front  of  that  seat,  and  someone  made 
room,  but  she  was  holding  on,  and  as  she 
went  to  swing  herself  around,  as  near  as 
I  can  remember  it,  the  sudden  stopping  of 
the  car  broke  her  hold  loose  from  the  back 
of  this  seat,  and  she  hit  the  seat  against 
the  front  end  of  the  car,  and  she  arose,  and 
it  threw  her  against  the  seat  slie  intended 
to  sit  on  and  down  onto  the  floor,  and  onto 
her  hand,  which  doubled  up  something  like 
that  (illustrating).  ...  At  the  time 
she  fell  I  had  a  very  good  brace,  for  I  was 
seated  and  had  mv  hand  on  that  scat  in 
front  of  me.  I  moved  in  my  seat  and 
struck  my  knees.  It  gave  me  a  quite  a 
shaking;  but,  owing  to  my  brace  with  my 
left  hand,  I  could  not  have  fallen  out." 

There  was  other  testimony  to  the  came 
effect,  and  that  it  was  a  short  block  to 
Clay  street  from  Chandler,  and  tliat  there 
were  a  number  of  people  at  Clay  street  to 
get  on,  who  could  easily  be  seen  from 
Chandler  avenue. 

There  was  testimony  that  there  was  no 
emergency  calling  for  the  sudden  stoppage 
of  the  car,  and  that  its  stoppage  was  caused 
by  the  application  of  the  brake  by  the 
motorman. 

It  will  be  observed  that  the  accident  was 
not  caused  by  starting  the  car  after  plain- 
tiff had  boarded  it,  and  before  she  could  get 
a  seat;  but  it  was  caused  by  its  abrupt 
and  sudden  stoppage. 

In  Howell  v.  Lansing  City  Electric  R. 
Co.  136  Mich.  432,  99  N.  W.  400, 
Justice  Hooker,  sppaking  for  the  coiirt, 
said:  "The  defendant  owed  to  its  passen- 
gers a  high  degree  of  diligence  and  care 
in  transporting  them,  and  that  in- 
volved the  character  of  the  rolling  stock." 
It  is  not  to  be  expected  that  a  passenger 
cafti  easily  prove  the  exact  particular  in 
which  the  locomotive  which  draws  his  train 
is  defective,  or  where  the  bridge  which 
gives  way  with  the  train  was  weak,  or  the 
exact  particular  in  which  the  company  is 
wanting  in  diligence  to  prevent  or  avert 
a  catastrophe.  Therefore,  in  such  cases,  the 
circumstances  of  the  accident  may  some- 
times justify  an  inference  of  negligence. 
This  was  a  question  which  it  was  proper 
for  the  court  to  leave  to  the  jury,  under  the 
circumstances  shown.  The  same  may  be 
said  of  the  competency  and  conduct  of  the 
motorman.  There  was  jtestimoiiy  tending 
to  show  that  the  motorman  did  not  know 
that  he  eould  stop  the  car  by  reversing 
the  motor;  that  his  tutelage  had  been  brief; 
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and,  although  there  woja  proof  showing  the 
opposite,  the  question  was  one  for  the  jury. 
Aprain,  there  was  testimony  tending  to  show 
tliat  he  did  not  turn  off  the  current,  and 
that  he  lost  his  judgment  and  did  not 
know  what  to  do  in  the  emergency.  The 
passenger  is  entitled  to  reasonable  protec- 
tion against  all  of  these  dangers,  and  it 
is  not  necessarily  a  defense  that  the  motor- 
man  was  confronted  by  an  imminent  and 
unexpected  danger,  whereby  he  lost  his 
usual  ability  to  control  the  car.  While 
proper  allowance  should  be  made  for  such 
conditions,  it  is  the  duty  of  those  who  run 
cars  and  trains  to  put  them  in  charge  of 
competent  men,  and  a  reasonable  degree  of 
presence  of  mind  may  be  an  essential  to 
competency." 

In  Beattie  v.  Detroit  United  R.  Co.  15S 
Mich.  243,  122  N.  \V.  557,  Justice  McAlvay, 
speaking  for  the  court  said:  "The  degree 
of  care  required  to  be  exercised  by  carriers 
of  passengers  upon  steam  railways  in  secur- 
ing the  safety  of  passengers  entering  or 
alighting  is  'the  highest  care,  or  the  care 
which  a  very  prudent  person  would  have 
used  under  the  circumstances.'  This  rule 
is  also  applicable  to  street  cars.  It  is'  the 
duty  of  the  street  car  to  stop  for  the  pur- 
pose of  taking  on  or  letting  off  passengers. 
'The  time  of  stoppage  must  be  such  as  to 
enable  the  passenger  attempting  to  get  on 
or  off  to  reach  a  place  of  safety,  either  on 
the  street  or  in  the  car,  before  it  is  start- 
ed.* 6  Cyc.  Law  &  Proc.  pp.  611,  615,  616, 
and  cases  cited.  See  also  Selby  v.  Detroit 
R.  Co.  141'  Mich.  112,  104  N.  W.  ^6; 
Burke  v.  Bay  City  Traction  &  Electric  Co. 
147  Mich.  172,  110  X.  \V.  524.  The  carrier 
is  liable  for  injuries  to  a  passenger  caused 
by  a  disregard  of  this  duty.  We  find  no 
authority  to  the  contrary." 

It  is  a  matter  of  common  knowledge  that 
a  modern  street  car,  driven  with  its  electric 
motor,  and  equipped  with  its  air  brake, 
is  much  more  easily  controlled  than  tlie 
cars  which  were  drawn  by  horses  and  mules 
and  equipped  with  a  hand  brake.  The  cars 
are  made  to  carry  the  middle  aged  and  the 
clumsy  as  well  as  the  young  and  agile,  and 
they  have  a  right  to  board  them,  and  if  in 
the  exercise  of  due  care,  to  be  carried  safely. 
We  do  not  think  it  can  be  said  as  a  mat- 
ter of  law  that  a  passenger  who  is  com- 
pelled to  stand  because  there  are  not  suffi- 
cient seats,  and  has  hold  of  the  back  of  a 
scat,  and  is  thrown  violently  forward 
against  another  seat  by  the  sudden  ap- 
plication of  the  brakes,  which  has  the  effect 
of  stopping  the  car  abruptly,  there  being 
no  sudden  emerg2ncy,  is  without  remedy. 
I  think  the  case  ought  to  have  been   sub- 
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mitted  to  the  jury  under  proper  instruc- 
tions. 

Judgment  should  be  reversed,  and  a  new 
trial  ordered. 

Bird,  J.,  concurs  with  Moore,  J. 


MISSISSIPPI  SUPREME  COURT. 

SOUTHERN   PACIFIC   RAILROAD   COM- 

PANY,    Appt., 

V. 

A.   J.   LYON   &   COMPANY. 

(—Miss.  —,  54  So.  728.) 

Garnishment    —     debtor     casually     In 
state. 

A  debt  due  a  foreign  railroad  company 
may  be  garnished  in  a  state  where  the  gar- 
nishee, another  railroad  company,  is  doing 
business,  to  secure  a  claim  for  breach  of 
contract  which  occurred  in  the  foreign  ju- 
risdiction, although  the  debt  was  payable  at 
the  principal  office  of  the  garnislicc  located 
in  another  state. 

(April  3,  1911.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Lauderdale 
County  overruling  a  demurrer  to  a  bill  filed 
in  an  attachment  suit  to  subject  to  the 
satisfaction  of  complainant's  claim  any  debt 
or  funds  due  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bordeaux  &  Venable  for  appel- 
lant. 

Messrs.  McBeath  &  Miller  for  appellee. 

Whitfield,  C,  delivered  the  opinion  of 
the  court: 

This  is  an  attachment  suit  in  the  chan- 
cery court,  brought  under  the  authority  of 
§  536  of  the  Mississippi  Code  of  1906.  A. 
J.  Lyon  &,  Company,  complainant  in  the 
court  below  and  appellee  here,  sued  out  an  at- 
tachment in  the  chancery  court  of  Lauder- 
dale county,  Mississippi,  against  the  South- 
Note.— The  general  question  as  to  where 
a  debt  is  garnishable  is  discussed  at  length 
in  notes  to  Illinois  C.  R.  Co.  v.  Smith,  10 
L.R.A.  577,  and  Goodwin  V.  Claytor,  67 
L.R.A.  '209. 

The  particular  aspect  of  the  subject  pre- 
sented by  the  place  of  payment  of  the 
debt,  as  affecting  the  jurisdiction  to  gar- 
nish the  same,  is  further  treated  in  the 
notes  to  Baltimore  &  O.  R.  Co.  v.  Allen,  3 
L.R.A.(N.S.)  608,  and  Steer  v.  Dow,  20 
L.R.A.  (N.S.)  263;  and  see  also  the  cases 
published  in  connection  with  the  latter 
case  A.  B.  Baxter  &  Co.  v.  Andrews,  20 
L.R.A.(N.S.)  268,  and  McShane  v.  Knox, 
20  L.R.A.(N.S.)  271.  And  see  Sutton  v. 
lleinzle,  post,  238. 
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em  Pacific  Company  and  New  Orleans  ft 
Northeastern  Railroad  Company.  The 
Southern  Pacific  Company  is  a  nonresident 
of  the  state  of  Mississippi,  and  has  no  lines 
or  agents  in  the  state  of  Mississippi.  The 
New  Orleans  ft  Northeastern  Railroad  Com- 
pany is  a  Louisiana  corporation,  with  its 
general  offices  in  New  Orleans,  Louisiana, 
but  owns  and  operates  a  line  of  railroad 
in  the  state  of  Mississippi.  The  complain- 
ant, in  its  original  bill  and  the  several 
amendments  thereto,  seeks  by  virtue  of  § 
536  of  the  Code  of  1906,  to  subject  to  the 
satisfaction  of  its  claim  any  debt  or  funds 
due  the  Southern  Pacific  Company.  The 
New  Orleans  &  Northeastern  Railroad  Com- 
pany, nominally  a  codefendant,  but  in  ef- 
fect a  mere  trustee  or  garnishee,  filed  an 
answ^er,  in  which  it  set  up  that  it  was  in- 
debted to  the  Southern  Pacific  Company,  but 
that  said  indebtedness  did  not  arise  in 
the  state  of  Mississippi,  that  its  general 
offices  are  in  New  Orleans,  Louisiana,  and 
that  said  indebtedness  was  payable  by 
voucher  issued  from  said  general  offices 
to  said  Southern  Pacific  Company,  a  non- 
resident of  the  state  of  Mississippi;  and 
set  up  other  facts  showing  that  the  situs  of 
the  debt  was  elsewhere  than  Mississippi. 
The  gravamen  of  the  complainant  against 
the  Soutern  Pacific  Company  is  that  it  en- 
tered into  a  contract  with  complainant  to 
safely  transport,  within  a  reasonable  time, 
a  carload  of  goods  from  Fresno,  California, 
to  Meridian,  Mississippi,  via  the  Queen  ft 
Crescent  at  New  Orleans,  but  that,  notwith- 
standing its  said  "contract,"  the  defendant 
wrongfully  delivered  the  said  car  to  the. 
Illinois  Central  Railroad  at  New  Orleans, 
which  fact  caused  the  car  to  be  delayed  in 
arriving  at  Meridian,  Mississippi,  and  be- 
cause of  this  delay,  the  complainant  suffered 
damagc5>.  The  original  bill  of  lading  issued 
by  the  Southern  Pacific  company  is  filed 
as  exhibit  to  complainant's  bill,  and  is 
prayed  to  be  made  a  part  thereof.  The 
Southern  Pacific  Company  interposed  a  de- 
murrer to  complainant's  bill,  and  set  out'as 
grojunds  for  demurrer,  among  other  things, 
that  the  situs  of  the  debt  was  elsewhere 
than  in  Mississippi,  thereby  depriving  the 
chancery  court  of  Lauderdale  county  of  ju- 
risdiction; and  that  the  bill  of  complaint 
fails  to  state  a  caus^  of  action,  for  that  the 
contract  sued  on,  to  wit,  the  bill  of  lading, 
shows  that  the  Southern  Pacific  Company 
undertook  only  to  transport  said  car  from 
Fresno  to  £1  Paso,  and  that  the  terms  of 
said  bill  of  lading,  which  are  binding  and 
conclusive  on  the  complainant,  are  in  hos- 
tile conflict  with,  and  in  open  contradiction 
to,  the  vague  and 'general  averments  of  the 
bill.  This  demurrer  was  overruled  by  the 
court  below,  and  the  Southern  Pacific  Com- 
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pany  was  granted  an  appeal  to  this  court 
from  the  said  order  overruling  its  demurrer. 

The  second  ground  of  the  demurrer, 
riaiming  that  no  cause  of  action  was  set 
out  in  the  bill,  because  the  contract  sued  on, 
to  wit,  the  bill  of  lading,  shows  that  the 
Southern  Pacific  Company  undertook  only 
to  transport  said  car  from  Fresno  to  El 
Paso,  and  that  the  terms  of  said  bill  of 
lading  were  in  conflict  with  the  general 
averments  of  the  bill,  is  not  well  taken. 
The  view  asserted  by  the  demurrer  is  too 
narrow.  The  bill  of  lading  must  be  taken 
as  a  whol^,  and  it  provided  that  the  South- 
em  Pacific  Company  should  deliver  ihe  car 
to  the  Queen  &  Crescent  System  at  New  Or- 
leans, Louisiana.  The  demurrer,  of  course., 
admitted  this  allegation.  As  a  matter  of 
fact,  the  goods  were  transported  beyond 
El  Paso,  more  than  1,000  miles,  to  New 
Orleans.  Taking  all  the  provisions  of  the 
bill .  into  view,  this  ground  of  demurrer 
was  not  well  taken.  And  this  brings  us  to 
the  serious  controversy  in  the  case,  which 
is  whether  the  doctrine  announced  in  the 
case  of  Illinois  C.  R.  Co.  v.  Smith,  70  Miss. 
344,  19  L.R.A.  577,  35  Am.  St.  Rep.  651, 
12  So.  461,  is  sound.  It  is  in  direct  con- 
flict with  three  decisions  of  the  United 
States  Supreme  Court:  Chicago,  R.  I.  &  P. 
R.  Co.  v.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797;  Louisville  & 
X.  R.  Co.  V.  Deer,  200  U.  S.  176,  50  L.  ed. 
426,  26  Sup.  Ct.  Rep.  207;  and  Harris  v. 
Halk,  198  U.  S.  216,  49  L.  ed.  1023,  25  Sup. 
Ct.  Rep.  625,  3  A.  &  E.  Ann.  Cas.  1084. 

A  great  deal  of  the  confusion  on  this  sub- 
ject arises  from  a  too  superstitious  regard 
for  what  is  called  the  situs  of  the  debt.  In 
the  case  supra,  in  174  U.  S.  at  page  714, 
it  is  said  that  "our  attachment  laws  had 
their  origin  in  the  custom  of  London. 
Drake,  Attachm.  §  1.  Under  it  a  debt  was 
regarded  as  being  where  the  debtor  was, 
and  questions  of  jurisdiction  were  settled 
on  that  regard."  Again,  the  court  said: 
"The  essential  service  of  foreign  attachment 
laws  is  to' reach  and  arrest  the  payment  of 
what  is  due  and  might  be  paid  to  a  non- 
resident, to  the  defeat  of  his  creditors.  To 
do  it  he  must  go  to  the  domicil  of  his 
debtor,  and  can  only  do  it  under  the  laws 
and  procedure  in  force  there.  This  is  a 
legal  necessity,  and  considerations  of  situs 
are  somewhat  artificial.  If  not  artificial, 
whatever  of  substance  there  is  must  be  with 
the  debtor.  He,  and  he  only,  has  some- 
thing in  his  hands.  That  something  is  the 
res,  and  gives  character  to  the  action  as 
one  in  the  nature  of  a  proceeding  in  rem, 
•  .  .  A  notice  to  the  debtor  must  be 
giTen,  and  can  only  be  given,  and  enforced 
where  he  is.  This,  as  we  have  already 
■aidf  is  a  necessity,  and  it  cannot  be  evad- 
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ed  by  the  insistence  upon  fictions  or  re- 
finements about  situs  or  the  rights  of  the 
creditor." 

In  the  case  of  Harris  v.  Balk,  198  U.  S. 
215,  49  L.  ed.  1023,  25  Sup.  Ct.  Rep.  625, 
3  A.  &  E.  Ann.  Cas.  1084,  the  court  said: 
"Attachment  is  the  creature  of  the  local 
law;  that  is,  unless  there  is  a  law  of  the 
state  providing  for  and  permitting  the  at- 
tachment, it  cannot  be  levied  there.  If 
there  be  a  law  of  the  state  providing  for  the 
attachment  of  the  debt,  then  if  the  garnishee 
be  found  in  that  state,  and  process  be  per- 
sonally served  upon  him  therein,  we  think 
the  court  thereby  acquires  jurisdiction  over 
him,  and  can  garnish  the  debt  due  from 
him  to  the  debtor  of  the  plaintiff,  and  con- 
demn it,  provided  the  garnishee  could  him- 
self be  sued  by  his  creditor  in  that  state. 
We  do  not  see  how  the  question  of  juris- 
diction vel  non  can  properly  be  made  to 
depend  upon  the  so-called  original  situs  of 
the  debt,  or  upon  the  character  of  the  stay 
of  the  garnishee,  whether  temporary  or 
permanent,  in  the  state  where  the  attach- 
ment is  issued.-  Power  over  the  person  of 
the  garnishee  confers  jurisdiction  on  the 
courts  of  the  state  where  the  writ  issues. 
Blackstone  v.  Miller,  188  U.  S.  189,  200, 
47  L.  ed.  439,  445,  23  Sup.  Ct.  Rep.  277. 
If,  while  temporarily  there,  his  creditor 
might  sue  him  there  and  recover  .the  debt, 
ilien  he  is  liable  to  process  of  garnish- 
ment, no  matter  where  the  situs  of  the  debt 
was  originally.  We  do  not  see  the  ma- 
teriality of  the  expression  'situs  of  the 
debt,'  when  used  in  connection  with  at- 
tachment proceedings.  If  by  situs  is  meant 
the  place  of  the  creation  of  the  debt,  that 
fact  is  immaterial.  If  it  be  meant  that 
the  obligation  to  pay  the  debt  can  only 
be  enforced  at  the  situs  thus  fixed,  wc 
think  it  plainly  untrue.  The  obligation  of 
the  debtor  to  pay  his  debt  clings  to  and 
accompanies  him  wherever  he  goes.  He  is 
as  much  bound  to  pay  his  debt  in  a  for- 
eign state,  when  therein  sued  upon  his  ob- 
ligation by  his  creditor,  as  he  was  in  the 
state  where  the  debt  was  contracted.'  Wc 
speak  of  ordinary  debts,  such  as  the  one  in 
this  case.  It  would  be  no  defense  to  such 
suit  for  the  debtor  to  plead  that  he  was 
only  in  the  foreign  state  casually  or  tem- 
porarily. His  obligation  to  pay  would 
be  the  same,  whether  he  was  there  in  that 
way  or  with  an  intention  to  remain.  It 
is  nothing  but  the  obligation  to  pay  which 
is  garnished  or  attached.  This  obligation 
can  be  enforced  by  the  courts  of  the  for- 
eign state  after  personal  service  of  process 
therein,  just  as  well  as  by  the  ■  courts  of 
the  domicil  of  the  debtor.  If  the  debtor 
leave  the  foreign  state  without  appearing, 
a  judgment  by  default  may  be  entered,  upon 
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which  execution  may  issue,  or  the  judg- 
ment may  be  sued  upon  in  any  oilier  state 
where  the  debtor  might  be  found.  In  sucli 
case  the  situs  is  unimportant.  It  is  not 
a  question  of  possession  in  the  foreign 
state,  for  possession  cannot  be  taken  of  a 
debt  or  of  the  obligation  to  pay  it,  as 
tangible  property  might  be  taken  posses- 
sion of.  Notice  to  the  debtor  (garnishee) 
of  the  commencement  of  the  suit,  and  no- 
tice not  to  pay  to  his  creditor,  is  all  that 
can  be  given,  whether  the  garnishee  be  a 
mere  casual  and  temporary  comer,  or  a 
resident  of  the  state  where  the  attachment 
is  laid.  His  obligation  to  pay  to  his 
creditor  is  thereby  arrested,  and  a  lien  cre- 
ated upon  the  debt  itself.  Gaboon  v.  Mor- 
gan, 38  Vt.  234,  236;  National  F.  Ins.  Co. 
V.  Chambers,  63  N.  J.  Eq.  468,  483,  32 
Atl.  6631  We  can  see  no  reason  why  the 
attachment  could  not  be  thus  laid,  provid- 
ed the  creditor  of  the  garnishee  could  him- 
self sue  in  that  state  and  its  laws  per- 
mitted the  attachment.  There  can  be  no 
doubt  that  Balk,  as  a  citizen  of  the  state 
of  North  Carolina,  had  the  right  to  sue 
Harris  in  Maryland,  to  recover  the  debt 
which  Harris  owed  him.  Being  a  citizen 
of  North  Carolina,  he  was  entitled  to  all 
the  privileges  and  immunities  of  citizens 
of  the  .several  states,  one  of  which  is  the 
right  to  institute  actions  in  the  courts  of 
another  state.  The  law  of  Maryland  pro- 
vides for  the  attachment  of  credits  in  a 
case  like  this.  ...  It  thus  appears 
that  Balk  could  have  sued  Harris  in  Mary- 
land t&  recover  his  debt,  notwithstanding 
the  temporary  character  of  Harris's  stay 
there.  It  also  appears  that  the  municipal 
law  of  Maryland  permits  the  debtor  of  the 
principal  debtor  to  be  garnished,  and  there- 
fore, if  the  court  of  the  state  where  the 
garnishee  is  found  obtains -jurisdiction  over 
him,  through  the  service  of  process  upon 
him  within  the  state,  then  the  judgment 
entered  is  a  valid  judgment.  See  Minor  on 
Conflict  of  Laws,  §  126,  where  the  various 
theoi:ies  regarding  the  subject  are  stated 
and  many  of  the  authorities  cited.  He 
there  cites  many  cases  to  prove  the  cor- 
rectness of  the  theory  of  the  validity  of  the 
judgment  where  the  municipal  law  permits 
the  debtor  to  be  garnished,  although  his 
being  within  the  state  is  but  temporary. 
See  pages  289,  290.  This  is  the  doctrine 
which  is  also  adopted  in  Morgan  v.  Neville, 
74  Pa.  62,  by  the  supreme  court  of  Penn- 
sylvania, per  Agnew,  J.,  in  delivering  the 
opinion  of  that  court.  The  same  principle 
is  held  in  Wyeth  Hardware  &  Mfg.  Co.  v.  F. 
H.  Lang  &  Co.  127  Mo.  242,  247,  27  L.R.A. 
651,  48  Am.  St.  Rep.  626,  29  S.  W.  1010, 
in  Lancashire  Ins.  Co.  v.  Corbetts,  165  III. 
592,  36  L.R.A.  640,  66  Am.  St.  Rep.  276, 
34  L.R.A.(N.S.) 


46  N.  E.  631;  and  in  Harvey  v.  Great 
N"orthern  R.  Co.  50  Minn.  405,  407,  17 
L.R.A.  84,  52  N.  W.  005;  and  to  the  same 
effect  in  Embrce  v.  Hanna,  5  Johns.  101; 
also  Savin  v.  Bond,  57  Md.  228,  where  the 
court  held  that  the  attachment  was  proper- 
ly served  upon  a  party  in  the  District  of 
Columbia  while  he  was  temporarily  there, 
that,  as  his  debt  to  the  appellant  was  pay- 
able wherever  he  was  found,  and  process 
liad  been  served  upon  him  in  the  District 
of  Columbia,  the  supreme  court  of  the  Dis- 
trict had  unquestioned  jurisdiction  to  ren- 
der judgment,  and,  the  same  having  been 
paid,*  there  was  no  error  in  granting  the 
prayer  of  the  appellee  that  such  judgment 
was  conclusive.  The  case  of  Douglass  v. 
Phenix  Ins.  Co.  138  N.  Y.  209,  20  L.R.A. 
118,  34  Am.  St.  Rep.  448,  33  N.  E.  938, 
is  not  contrary  to  this  doctrine.  The  ques- 
tion there  was  not  as  to  the  temporary 
character  of  .the  presence  of  the  garnishee 
in  the  state  of  Massachusetts;  but,  as  the 
garnishee  was  a  foreign  corporation,  it  was 
held  that  it  was  not  within  the  state  of 
Massachusetts,  so  as  to  be  liable  to  attach- 
ment by  the  service  upon  an  agent  of  the 
company  within  that  state.  The  general 
principle  laid  down  in  Embree  v.  Hanna,  5 
Johns.  101,  was  recognized  as  correct. 
There  are,  as  we  have  said,  authorities  to 
the  contrary,  and  they  cannot  be  reconciled. 
It  seems  to  us,  however,  that  the  principle 
decided  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  43  L.  ed.  1144, 19  Sup. 
Ct. .  Rep.  797,  recognizes  the  jurisdiction, 
although  in  that  case  it  appears  that  the 
presence  of  the  garnishee  was  not  merely 
a  temporary  one  in  the  state  where  the 
process  was  served.  In  that  case  it  was 
said:  *  "All  debts  are  payable  everywhere, 
unless  there  be  some  special  limitation  or 
provision  in  respect  to  the  payment;  the 
rule  being  that  debts  as  such  have  no  locus 
or  situs,  but  accompany  the  creditor  every- 
where, and  authorize  a  demand  upon  the 
debtor  everywhere."  2  Parsons,  T^ontr.  8th 
ed.  702;  Id^  9th  ed.  739.  The  debt  involved 
in  the  pending  case  had  no  "special  limita- 
tion or  provision  in  respect  to  payment." 
It  was  payable  generally,  and  could  have 
been  sued  on  in  Iowa,  and  therefore  was 
attachable  in  Iowa.  This  is  the  principle 
and  effect  of  the  best  considered  cases, — 
the  inevitable  effect  from  the  nature  of 
transitory  actions  and  the  purpose  of  for- 
eign attachment  laws,  if  we  would  enforce 
that  purpose.'  The  case  recognizes  the 
right  of  tlie  creditor  to  sue  in  the  state 
where  the  debtor  may  be  found,  even  if  but 
temporarily  there,  and  upon  that  right  is 
built  the  further  right  of  the  creditor  to 
attach  the  debt  owing  by  the  garnishee  to 
his  creditor.     The  importance  of  the  fact 
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of  the  right  of  the  original  creditor  to 
sue  his  debtor  in  the  foreign  state,  as  af- 
fecting the  right  of  the  creditor  of  that 
creditor  to  sue  the  debtor  or  garnishee, 
lies  in  the  nature  of  the  attachment  pro- 
ceeding. The  plaintiff  in  such  proceeding 
in  tfao  foreign  state  is  able  to  sue  out  the 
attachment  and  attach  the  debt  due  from 
the  garnishee  to  his  (the  garnishee's)  cred- 
itor, because  of  the  fact  that  the  plaintiff 
is  really  in  such  proceeding  a  representa- 
tiye  of  the  creditor  of  the  garnishee,  and 
therefore,  if  such  creditor  himself  had  the 
right  to  commence  suit  to  recover  the  debt 
in  the  foreign  state,  his  representative 
iias  the  same  right,  as  representing  him, 
and  may  garnish  or  attach  the  debt,  pro- 
vided the  municipal  law  of  the  state  where 
the  attachment  was  sued  out  permits  it. 
It  seems  to  us,  therefore,  that  the  judgment 
against  Harris  in  Maryland,  condemning  the 
$180  which  he  owed  to  Balk,  was  a  valid 
judgment,  because  the  court  had  jurisdic- 
tion over  the  garnishee  by  personal  service 
of  process  within  the  state  of  Maryland." 
There  does  not  appear  to  us,  after  the 
most  mature  consideration,  any  satisfactory 
answer  possible  to  be  made  to  the  force  of 
the  reasoning  in  this  case.  It  is  extremely 
desirable  that,  upon  questions  of  this  sort, 
this  court  ahould  be  in  harmony  with  the 
United  States  Supreme  Court.  It  is  ob- 
vious that  whenever  a  case  might  arise 
where  the  judgment  of  a  sister  state  in  this 
sort  of  proceeding  was  valid  under  the  laws 
of  that  state,  thid  court  would  be  bound  to 
follow  the  United  States  Supreme  Court,  and 
overrule  in  that  class  of  cases  the  case  of 
Illinois  C.  R.  Co.  v.  Smith,  70  Miss.  344, 
10  L.R.A.  577,  35  Am.  St.  Rep.  G61,  12 
So.  461,  supra,  because  this  court  would 
be  bound  to  give  full  faith  and  credit  to 
such  valid  judgment  of  a  sister  state  under 
the  Constitution  of  the  United  States.  It 
would  be  a  very  incongruous  spectacle  to 
have  one  line  of  decisions  of  the  kind  just 
s]K'cified  repudiating  Illinois  C.  R.  Co.  v. 
Smith,  and  another  line  of  cases  upholding 
it,  where  the  facts  were  identical.  Being 
thoroughly  satisfied  of  the  correctness  of  the 
view  of  the  United  States  Supreme  Court 
as  an  original  proposition,  and  of  the  in- 
correctness of  the  doctrine  announced  in 
Illinois  C.  R.  Co.  v.  Smith,  supra,  and 
realizing  the  great  inconvenience  and  un- 
desirability  of  not  following  the  United 
States  Supreme  Court  in  cases  of  this  char- 
acter, we  are  constrained  to  overrule,  and 
do  hereby  overrule,  the  case  of  Illinois  C. 
R.  Co.  v.  Smith,  supra,  and  all  other  cases 
in  this  state  holding  that  doctrine,  and 
now  declare  the  rule  on  this  subject -in  this 
state  for  the  future  to  be  that  annoimced 
in  the  case  of  Harris  v.  Balk,  108  U.  S.  215, 
34  L.R.A.(N.S.) 


49  L.  ed.  1023,  25  Sup.  Ct.  Rep.  G25,  3  A. 
&  E.  Ann.  Cas.  1084,  supra. 

Per  Curiam: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and,  for  the  reasons  there- 
in stated,  the  decree  of  the  Chancery  Court 
overruling  the  demurrer  is  affirmed,  and 
the  cause  remanded  for  answer,  to  be  filed 
within  thirty  days  from  the  filing  of  the 
mandate  in  the  court  below. 

A  suggestion  of  error  having  been  filed, 
Whitefield,  C,  on  May  22,  1911,  handed 
down  the  following  additional  opinion: 

The  learned  counsel  making  the  sugges- 
tion of  error  seems  to  have  completely 
overlooked  the  Hepburn  act,  approved  June 
29,  1906  (Act  Cong.  June  29,  1906,  chap. 
3591,  34  Stat,  at  L.  695  U.  S.  Coiftp.  Stat. 
Supp.  1909,  p.  1166).  That  portion  of  the  • 
act  bearing  upon  the  contention  here  is  as 
follows : 

"That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  shall  is- 
sue a  receipt  or  bill  of  lading  therefor,  and 
shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common  car- 
rier, railroad,  or  transportation  company 
to  .which  such  property  may  be  delivered, 
or  over  whose  line  or  lines  such  property 
may  pass;  and  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  com- 
pany from  the  liability  hereby  imposed: 
Provided,  that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

"Tliat  the  common  carrier,  railroad,  or 
transportation  company  issuing  such  receipt 
or  bill  of  lading  shall  be  entitled  to  recov- 
er from  the  common  carrier,  railroad,  or 
transportation  company  on  whose  line  the 
loss,  damage,  or  injury  shall  have  been 
sustained  the  amount  of  such  loss,  dam- 
age, or  injury  as  it  may  be  required  to  pay 
to  the  owners*  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or 
transcript  thereof." 

This  act,  as.  stated,  was  approved  June 
29,  1906.  The  bill  of  lading  in  this  case 
was  executed  on  November  11,  1906,  and 
was  therefore  subject  to  the  provisions  of 
the  Hepburn  act.  Since  the  suggestion  of 
error  is  bjised  wholly  upon  the  special  con- 
tract manifested  by  the  bill  of  lading,  and 
limiting  the  liability  of  the  initial  carrier 
to  loss  occurring  on  its  own  line,  and  since 
this  stipulation  of  the  bill  of  lading  was 
written  out  of  it  by  the  said  Hepburn  act. 
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the  suggestion  of  error  is,  of  course,  with- 
out merit. 

Per  Curiam: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and,  for  the  reasons  there- 
in indicated,  the  suggestion  of  error  is 
overruled. 


KANSAS  SUPREI^fE  COURT. 

WILLIAM  B.  SUTTON 

V. 

MARTIN  HEINZLE  et  al. 

and 

RICHARD  J.   SMITH,  Appt. 

(84  Kan.  766,  115  Pac.  560.) 

Garnishment  —  foreign  corporation  — 
nonresident  debtor. 

1.  A  foreign  corporation  doing  business 
in  this  state,  and  subject  to  process  here, 
may  be  garnished  for  a  debt  owing  to  a 
nonresident  defendant,  which  was  incurred 
outside  the  state;  and  jurisdiction  over  the 
fund,  as  against  the  defendant,  and  as 
against  a  nonresident  claimant  of  it,  dis- 
closed by  the  garnishee's  answer,  may  4)e 
obtained  by  publication  service  upon  them. 

Same  —  balance  of  Judgment. 

2.  Where  a  judgment  rendered  in  another 
state  is  satisfied  without  the  indebtedness 
having  been  fully  paid,  under  an  agreement 
that  the  defendant  is  to  pay  the  balance, 
the  remaining  obligation  is  a  contract  debt, 
and  is  subject  to  garnishment  in  this  state. 

Infant  ^  necessaries  ^  legal  services. 

3.  Beneficial  services  rendered  to  a  minor 
by  an  attorney  under  an  express  or  im- 
plied contract  are  classed  as  "necessaries," 
and  payment  therefor  cannot  be  avoided  on 
the  ground  of  the  client's  minority. 

On  Petition  for  Rehearing. 

Statute  ^  adoption  —  foreign  construc- 
tion —  effect. 

4.  The  rule  that  courts,  in  construing  a 
statute  adopted  from  another  state,  are 
bound  by  previous  decisions  as  to  its  effect, 
rendered  by  the  court  of  last  resort  of  that 
state,  is  subject  to  this  exception,  among 
others:  The  decision  of  the  court  of  the 
other  state  will  not  prevail  over  a  contrary 
decision  previously  rendered  by  the  su- 
preme court  of  the  adopting  state,  arising 
upon  a  statute  substantially  similar  so  far 
as  relates  to  the  question  involved,  and  re- 
sulting from  a  different  view  of  some  gen- 
eral principle  of  law  or  public  policy. 

(May  6,   1911.) 

Headnotes  by  Masox,  J. 

Note.— See  note  to  preceding  case  as  to 
subject  of  garnishment. 
34  L.R.A(N.S.) 


APPEAL  by  defendant  Richard  J.  Smith 
from  a  judgment  of  the  Court  of  Com- 
mon Pleas  for  Wyandotte  County  in  plain- 
tiff's favor  in  a  garnishment  proceeding  to 
reach  funds  alleged  to  be  due  plaintiff  for 
serrices  rendered  as  an  attorney.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  J.  Smith,  A.  E.  Demp- 
sey,  and  E.  E.  Naber  for  appellant. 

Messrs.  William  B.  Sutton  and  Wil- 
liam B.  Sutton,  Jr.,  for  appellee: 

A  foreign  corporation  doing  business  in 
this  state  is  subject  to  garnishment. 

Burlington  &  M.  River  R.  Co.  v.  Thomp- 
son, 31  Kan.  180,  47  Am.  Rep.  497,  1  Pac. 
622;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  797. 

Appellant  was  not  a  party  to  the  prin- 
cipal action,  and  could  not  maintain  a  de- 
murrer against  the  petition. 

O'Connor  v.  St.  Louis  Transit  Co.  198 
Mo.  622,  116  Am.  St.  Rep.  495,  97  S.  W. 
150,  8  A.  A  E.  Ann.  Cas.  703;  Taylor  v. 
St.  Louis  Transit  Co.  198  Mo.  716,  97  S. 
W.  155;  Farry  v.  Davidson,  44  Kan.  377, 
24  Pac.  419;  Flint  v.  Dulany,  37  Ktin. 
332,  15  Pac.  208;  Snftth  v.  Wright,  153 
Mo.  App.  719,  134  S.  W.  683. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

William  B.  Sutton  brought  action  in 
Wyandotte  county,  Kansas,  against  Martin 
Heinzle,  a  resident  of  Kansas  City,  Mis- 
souri, for  an  attorneys'  fee,  serving  garnish- 
ment summons  upon  the  Metropolitan 
Street  Railway  Company,  a  Missouri  cor- 
poration engaged  in  business  in  this  state 
and  amenable  to  process  here.  The  gar- 
nishee answered,  stating  in  effect  th&t 
Heinzle  had  obtained  a  judgment  against 
it  in  Missouri  for  $10,000  on  account  of 
a  claim  for  personal  injury;  that  all  but 
$1,200  of  the  judgment  had  been  paid;  and 
that  Richard  J.  Smith  and  others  claimed 
an  interest  in  or  lien  upon  this  balance. 
The  plaintiff  elected  to  take  issue  with  the 
answer  of  the  garnishee^  and  caused  Smith 
and  the  other  claimants  to  be  made  par- 
ties. Smith  appeared  specially  and  con- 
tested the  jurisdiction  of  the  court,  and 
later  the  plaintiff's  claim  on  the  merits. 
The  other  defendants  defaulted.  The  court, 
upon  oral  evidence,  which  is  not  preserved 
in  the  record,  found  that  the  defendant 
owed  the  plaintiff,  that  the  garnishee  owed 
the  defendant,  and  that  the  interpleaded 
defendants,  including  Smith,  had  no  in- 
terest in  the  fund.  Judgment  was  rendered, 
ordering  the  garnishee  to  pay  the  plaintiff's 
demand.  Smith  appeals.  He  did  not  ap- 
pear at  the  trial.     He  contends  that  this 
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was  due  to  a  miRuiiderstanding  on  his  part, 
and  that  he  should  on  that  account  have 
been  granted  a  new  trial.  This  matter, 
however,  seems  to  be  one  in  which  the 
decision  of  the  trial  court  must  be  final. 

In  view  of  this  situation,  the  only  ques- 
tions on  which  the  appellant  can  be  heard 
are  those  arising  on  the  pleadings,  the 
principal  one  of  which  is  whether,  in  view 
of  the  residence  of  the  parties  and  charac- 
ter of  the  debt  gamislied,  the  court  ac- 
quired jurisdiction  of  the  fund.  In  a 
note  in  69  Am.  St.  Hep.  122,  it  is  said: 
**We  believe  it  to  be  a  rule  of  law,  sound 
in  principle,  and  amply  supported  by  the 
appended  authorities,  that  corporations  are 
properly  subject  to  garnishment  only  in 
the  states,  either  of  their  domicils  or  of 
the  residence  of  their  creditors;  and  that  a 
corporation,  by  going  into  another  state, 
qualifying  under  its  laws,  transacting  busi- 
ness there,  and  establishing  an  agent  upon 
whom  process  may  be  served  in  suits 
against  the  corporation,  does  not  thereby 
transfer  to  such  other  state  the  situs  of 
debts  which  it  owes  to  nonresidents  there- 
of, nor  subject  such  debts  to  seizure  in 
such  state  under  process  of  garnishment.'* 

The  contrary  is  held  in  the  well-con- 
sidered case  of  Baltimore  &  0.  R.  Co.  v. 
Allen,  58  W.  Va.  388,  62  S.  E.  465,  which 
fully  reviews  the  authorities,  and  which  is 
annotated  in  3  L.H.A.(N.S.)  608  and  112 
Am.  St.  Rep.  975.  The  question  cannot  be 
regarded  as  an  open  one  in  this  state,  hav- 
ing been  decided  in  Burlington  &  M.  River 
R.  Co.  V.  Ihompson,  31  Kan.  180,  47  Am. 
Bep.  497^  1  Pac.  622,  paragraph  3  of  the 
syllabus  reading:  "A  foreign  corporation 
coming  into  this  state,  and  leasing  prop- 
erty and  doing  business  here,  may  be  gar- 
nished for  a  debt  due  to  one  of  its  em- 
ployees, although  such  employee  is  not  a 
resident  of  this  state,  and  although  the 
debt  was  contracted  outside  of  the  state.'' 
In  the  opinion  it  was  said:  ''A  mere  debt 
is  transitory,  and  may  be  enforced  wherever 
the  debtor  or  his  property  can  be  found; 
and,  if  the  creditor  can  enforce  the  col- 
lection of  his  debt  in  the  courts  of  this 
state,  a  creditor  of  such  creditor  should 
have  equal   facilities."     31    Kan.    196. 

As  the  court  obtained  jurisdiction  of  the 
indebtedness  b}^  the  service  of  the  summons 
in  garnishment,  it  could  determine  upon 
substituted  service  whether  a  nonresident 
claimant  had  any  interest  in  the  fund. 
Gen.  Stot.  1909,  §  5834  (Code  Civ.  Proc. 
§  241);  20  Cyc.  Law  &  Proc.  p.  1132. 
.  If  the  indebtedness  garnished  had  actu- 
ally been  in  the  form  of  a  judgment,  by 
the  weight  of  authority  it  would  not  have 
bren  subject  to  garnishment  in  the  courts 
of  another  state.  20  Cyc.  Law  &  Proc.  p. 
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1010;  14  Am.  &  Eng.  Enc.  Law,  p.  777; 
Wabash  R.  Co.  v.  Tourville,  179  U.  S.  322, 
46  L.  ed.  210,  21  Sup.  Ct.  Rep.  113.  But 
the  plaintiff  claimed,  and  the  court  must 
be  deemed  to  have  found  upon  sufficient 
evidence,  that,  after  Heinzle's  claim  against 
the  railway  company  had  been  reduced  to 
judgment,  a  part  of  the  amount  was  paid 
and  the  balance  satisfied;  the  creditor 
thereafter  looking  to  the  company  to  pay 
the  difference,  thus  converting  it  into  an 
ordinary  contract  debt. 

The  appellant  seeks  to  question  the  suffi- 
ciency of  the  plaintiff's  petition,  and  the 
regularity  of  the  garnishment  proceedings. 
Ordinarily  these  are  not  matters  upon 
which  an  interpleaded  claimant  of  a  gar- 
nished fund  can  be  heard.  20-  Cyc.  Law 
&  Proc.  p.  1135;  14  Am.  &  Eng.  Enc.  Law, 
p.  910.  This  general  rule  may  be  changed 
by  our  statute,  which  provides  that  the 
garnishee  may  defend  the  principal  action, 
and  that  a  claimant  of  the  fund,  upon  be- 
ing made  a  party,  may  in  his  answer  set 
forth  any  defense  which  the  garnishee 
might  have  made.  Gen.  Stat.  1909,  §§ 
5831,  5834  (Code  Civ.  Proc.  §§  238,  241). 
We  find  no  substantial  defect  in  the  gar- 
nishment proceedings.  The  appellant  filed 
a  motion  to  make  the  plaintiff's  petition 
more  definite  and  certain,  a  demurrer,  and 
an  answer.  The  motion  merely  appealed 
to  the  discretion  of  the  court. 

The  only  serious  question  raised  by  tho 
demurrer  grows  out  of  the  fact  that  the 
plaintiff's  action  was  for  services  rendered 
as  an  attorney  in  prosecuting  the  claim  of 
a  minor  for  compensation  for  personal  in- 
juries,— ^the  claim  upon  which  the  judg- 
ment was  rendered  against  the  railway  com- 
pany. Martin  Heinzle  acted  as  the  next 
friend  of  the  minor,  and  the  minor  w»a 
joined  with  him  as  a  defendant  in  this  ac- 
tion. The  appellant's  contention  is  that 
the  plaintiff's  contract  with  the  minor,  or 
with  the  next  friend  for  the  minor,  was 
void.  Whether  or  not  an  express  contract 
as  to  the  attorney's  compensation  was  en- 
forceable according  to  its  terms,  the  serv- 
ices having  been  rendered,  and  having  been 
beneficial  to  the  minor,  a  liability  exists 
to  pay  for  them  on  the  ground  that  they 
are  classed  as  "necessaries."  3  Am.  & 
Eng.  Enc.  Law,  pp.  416,  417;  5  A.  &  K. 
Ann.  Cas.  131,  note;  96  Am.  St.  Rep. 
731,  note.  As  already  stated,  the  ques- 
tions arising  upon  the  trial  of  the  issues 
raised  by  the  answer  are  not  so  presented 
as  to  be  reviewable. 

The  judgment  is  affirmed. 

All  the  Justices   concur. 

A    petition    for    rehearing    having    been 
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filed,  Mason,  J.,  on  July  7,  1911,  handed 
down  the  following  additional  opinion: 

In  a  petition  for  rehearing  it  is  urged 
that,  notwithstanding  the  decision  in  Bur- 
lington &  M.  River  R.  Co.  v.  Thompson, 
31  Kan.  180,  47  Am.  Rep.  497,  1  Pac.  622, 
we  should  hold  that  jurisdiction  over  an 
indebtedness  between  nonresidents  cannot 
be  obtained  by  serving  garnishment  process 
upon  the  creditor  in  this  state.  The  argu- 
ment is  made  that  our  present  garnishment 
law,  passed  in  1889  (Laws  1889,  chap.  151), 
was  adopted  from  Wisconsin;  that  prior  to 
its  adoption  the  supreme  court  of  Wiscon- 
sin had  held  that  no  jurisdiction  can  oe 
obtained  thereunder  over  personal  property 
situated  outside  of  the  state:  and  that  this 
decision  was  a  construction  of  the  statute 
which  must  be  presumed  to  have  been  adopt- 
ed by  the  legislature  along  with  the  stat- 
ute itself. 

The  Wisconsin  case  referred  to  (Bates 
V.  Chicago,  M.  &  St.  P.  R.  Co.  60  Wis.  296, 
50  Am.  Rep.  369,  19  N.  W.  72)  had  ref- 
erence to  tangible  personal  property,  and 
a  distinction  might  be  made  upon  that 
ground.  That  court  has  followed  the  same 
rule  with  respect  to  a  debt  owing  by  a  gar- 
nishee, but  in  a  decision  rendered  since 
1889.  Morawetz  v.  Sun  Ins.  Office,  96  Wis. 
175,  65  Am.  St.  Rep.  43,  71  N.  W.  109. 
We  prefer,  however,  to  base  our  judgment 
upon  ^another  proposition.  The  rule  as  to 
the  binding  effect  of  a  decision  rendered 
prior  to  the  adoption  of  a  statute  is  not 
absolute.  It  does  not  apply  "where  other 
jurisdictions  having  the  identical  or  sub- 
stantially the  same  provision  had  given  the 
language  a  different  construction  prior  to 
the  adoption  in  question."  36  Cyc.  Law 
&  Proc.  p.  1157;  State  v.  Campbell,  73  Kan. 
688,  9  L.R.A.(N.S.)  533,  85  Pac.  784,  9 
A.  k  E.  Ann.  Cas.  1203^.  Tliis  must  be 
especially  true  where  the  court  of  the  adopt- 
ing state  itself  had  already,  rendered  a 
contrary  decision  under  a  statute  essen- 
tially similar.  The  language  interpreted 
by  the  Wisconsin  court  was  not  peculiar 
to  the  statute  there  under  consideVation. 
It  was,  so  far  as  concerns  the  .matter,  now 
in  hand,  aubstantially  the  same  as'  that  of 
the  earlier  Kansas  statute,  and  of  garnish- 
ment statutes  generally.  That  the  Wis- 
consin court  takes  a  different  view  of  the 
law  from  that  announced  in  the  early  Kan- 
sas case  is  not  due  to  any  difference  in  the 
statutes  considered,  but  to  a  different  view 
of  the  effect  of  garnishment  process  general- 
ly, and  in  particular  to  a  conviction  that 
it  is  against  public  policy  to  allow  courts 
to  acquire  jurisdiction  by  garnishment  over 
property  in  another  state,  or  over  a  debt 
owed  by  one  nonresident  to  another. 

We  adhere  to  our  conclusion  that  other 
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questions  argued  at  the  hearing  and  in  tne 
petition  for  a  rehearing  are  not  so  present- 
ed by  the  record  as  to  require  decision. 
The   petition  for   a  rehearing  is  denied. 

All   the  Justices  concur. 
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JOHN  F.  HANSON 

V. 

JOHN  M.  GRATTAN. 

(84  Kan.  843,  115  Pac.  646.) 

Attorney  —  power  to  admit  to  practice 
—  nature. 

1.  The  power  to  admit  applicants  to  the 
practice  of  the  law  is  judicial,  and  not 
legislative. 

Same  —  effect  of  admission. 

2.  When  an  applicant  is  legally  admitted 
to  the  practice  of  law,  he  becomes  thereby 
an  officer  of  the  court  for  the  term  of  his 
life,  or  until  he  shall  have  been  disbarred 
#y  the  judgment  of  a  court  of  competent 
jurisdiction. 

Same  —  statutory  autliority. 

3.  An  applicant  admitted  to  practise  law 
in  the  district  and  inferior  courts  of  the 
state  of  Kansas,  by  the  decision  of  a  district 
court,  prior  to  the  enactment  of  chapter 
64,  Laws  1903,  .«nd  who  has  not  been  dis- 
barred, continues  after  the  enactment  of 
that  chapter  to  be  "regularly  admitted  to 
practise  law  within  the  state  of  Kansas," 
within  the  meaning  of  that  phrase  in  §  1 
of  chapter  163  of  the  Laws  of  1907. 

(May   6,   1911.) 

Headnotes  by  Smith,  J. 


Note, '^ 'Right  of  candidate  receiving 
next  Highest  number  of  votes  in  the 
event  that  the  person  receiving  t9ie 
highest  nuniber  is  ineligible. 

This  question  is  discussed  in  the  note  to 
State  ex  rel.  Clawson  v.  Bell,  13  L.R.A. 
(N.S.)  1013,  and  the  present  note  is  merely 
supplementary  to  that. 

In  Haggard  v.  People,  130  111.  App.  211, 
where  a  candidate  for  drainage  commis- 
sioner was  ineligible  because  he  was  not  a 
landowner,  the  general  rule  prevailing  in  the 
United  States  was  affirmed,  to  the  effect 
that  an  election  at  which  an  ineligible  can- 
didate receives  a  majority  or  plurality  of 
the  votes  cast,  while  it  confers  no  right  to 
the  office  upon  such  ineligible  candidate, 
gives  an  eligible  candidate  who  has  re- 
ceived a  less  number  of  votes  no  right  to. 
be  declared  elected,  but  that,  under  such 
circumstances,  it  must  be  held  that  there 
was  no  election.  In  this  case,  however,  the 
commissioners  appointed  were  held  commis- 
sioners de  facto,  and  vested  with  the  powers 
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QUO  WARRANTO  to  oust  defendant 
from  the  ofiice  of  County  Attorney  on 
the  ground  of  ineligibility.  Judgment  for 
defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Hanson ,  in  propria  persona: 

The  majority  candidate  was  not  eligible. 

Wood  V.  Bartling,  16  Ran.  109;  Privett 
T.  Bickford,  26  Kan.  62,  40  Am.  Rep.  301 ; 
Demaree  v.  Scates,  50  Kan.  275,  20  L.R.A. 
97,  34  Am.  St.  Rep.  115,  32  Pac.  1123. 

The  law  under  which  defendant  was  li- 
iwnaed  has  been  repealed,  and  no  right 
exists  under  a  repealed  statute,  unless  it 
is  in  the  nature  of  a  vested  right. 

Gilleland  v.  Schuyler,  9  Kan.  569;  Gor- 
<ion  V.  State,  4  Kan.  489;  36  Cyc.  Law  & 
Proc  p.  1224. 

Mr.  G.  F.  Grattan,  for  defendant: 

Plaintiff  is  the  minority  candidate,  and 
the  alleged  ineligibility  of  the  defendant, 
if  it  were  to  exist,  does  not  give  the  plain- 
tiff any  claim  to  the  office. 

Hudson  V.  Conklin,  77  Kan.  764,  93  Pac. 
585. 

Defendant    is    an    attomey-at-law. 

Leavenworth  County  v.  Brewer,  9  Kan. 
307;  Nichols  v.  Sh'awnee  County,  76  Kan. 
266,  91  Pac.  79;  Martin  v.  State,  39  Kan. 
576,   18  Pac.   472. 

Smith,  J.,  delivered  the  opinion  of  the 
«uurt: 

This  is  an  original  proceeding  in  quo 
warranto,  in  which  the  plaintiff  seeks  to 
oust  the  defendant  from  the  office  of  coun- 
ty attorney  of  McPherson  county,  and  to 
be  adjudged  to  be  entitled  to  the  office  him- 


self. The  plaintiff  and  the  defendant  were 
opposing  candidates  for  election  to  the  of- 
fice of  county  attorney  at  the  last  general 
election.  The  plaintiff  received  about  one 
twentieth  of  the  votes  cast,  and  the  de- 
fendant nineteen  twentieths.  The  vote  was 
canvassed,  and  an  election  certificate  is- 
sued to  the  defendant,  and  he  is  now  oc- 
cupying the  office,  from  which  the  plaintiff 
seeks  to  oust  him. 

The  defendant  raises  the  objection  that 
the  plaintiff  has  no  right  to  maintain  this 
action.  On  the  other  hand,  the  plaintiff 
maintains  that  the  defendant  was  ineligible 
to  nomination  or  election  to  tlie  office,  for 
the  reason  that  he  was  not  a  practising 
lawyer  under  the  laws  of  the  state,  and 
that  the  electors  of  the  county  must  take 
notice  of  the  law,  and  must  be  presumed  to 
have  known  that  the  defendant  was  not 
eligible,  and  that,  where  an  elector  inten- 
tionally votes  for  one  not  qualified  for  an 
office,  his  vote  is  absolutely  void.  There- 
fore it  is  contended  that  all  of  the  legal 
votes  cast  at  the  election  were  cast  for  tlie 
plaintiff.  This  position  is  entirely  unten- 
able. It  is  not  to  be  presumed  that  the 
electors  of  the  county  intentionally  voted 
for  a  'candidate  who  was  not  eligible  to 
nomination  and  election.  Where  this  ground 
is  claimed,  it  must  be  made  to  appear  by 
clear  evidence.  Wood  v.  Bartling,  16  Kan. 
109,  at  page  114;  State  ex  rel.  Clawson 
V.  Bell,  169  Ind.  61,  13  L.R.A.(N.S.)  1013, 
124  Am.  St.  Rep.  203,  82  N.  E.  69,  and 
note  thereto  in  124  Am.  St.  Rep.  211. 
See  also  State  ex  rel.  Bancroft  v. 
Frear,  144  Wis.  79,  128  N.  W.  1068.     We 


of  commissioners  until  their  successors  were 
elected. 

The  general  rule  above  laid  down  was 
applied  in  the  following  cases,  where  the 
person  receiving  the  next  highest*  number  of 
votes  was  held  not  entitled  to  the  office: 
Howes  V.  Perry,  92  Ky.  260,  36  Am.  St.  Rep. 
591,  17  S.  W.  575  (majority  candidate  died 
before  the  polls  closed)  ;  Crawford  v.  Dun- 
bar, 52  Cal.  36;  Re  Corliss,  11  R.  I.  638, 
23  Am.  Rep.  538  (majority  candidate  held 
a  disqualifying  office). 

And  where  a  clause  of  the  Constitution 
provided  that  a  plurality  of  the  votes  cast 
at  an  election  should  constitute  a  choice, 
and  a  section  of  the  Code  provided  that  the 
person  receiving  the  highest  number  of 
votes  for  any  office  should  be  elected,  it  was 
held  that  a  candidate  who  did  not  receive  a 
majority  of  the  votes  cast  was  not  entitled 
to  have  the  votes  for  the  majority  candi- 
date, who  was  ineligible,  disregarded,  in 
order  to  secure  the  former's  election.  Camp- 
bell T.  Free,  7  Cal.  App.  151,  93  Pac.  1060. 

As  is  shown  in  the  note  to  State  ex  rel. 
Clawson  v.  Bell,  13  L.R.A.(N.S.)   1013,  the 
Indiana  court  favors  the  English  rule  to  the 
effect  that  where  the  electors  have  sufficient . 
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notice  of  the  ineligibility  at  the  time  of 
voting,  the  next  highest  candidate  will  be 
held  elected. 

Such  notice,  however,  is  an  important 
fact,  and  in  State  ex  rel.  Heston  v.  Ross,  170 
Ind.  704,  84  N.  £.  150,  a  complaint  to  oust 
one  who  received  the  highest  number  of 
votes  for  county  assessor,'  on  the  ground  that 
he  was  not  a  freeholder  of  such  county,  and 
to  install  the  candidate  receiving  the  next 
highest  number  of  votes,  was  held  fatally  de- 
fective, where  it  failed  to  show  that  the 
electors  of  the  county  at  the  time  of  voting 
had  any  knowledge  or  notice,  either  actual 
or  constructive,  that  the  candidate  sought 
to  be  ousted  was  not  a  freeholder  of  the 
county. 

And  it  was  held  in  State  ex  rel.  Goodell 
V.  McGeary,  69  Vt.  461,  44  L.R.A.  446,  38 
Atl.  165,  that  one  receiving  the  next  highest 
number  of  vo^es  was  not  entitled  to  be 
declared  elected,  where  the  voters  did  not 
know  that  the  majority  candidate  had  not 
l)een  a  resident  of  the  ward  for  which  he 
was  running  as  alderman,  the  length  of 
time  required  to  qualify  him  as  a  candidate. 

J.  T.  W. 
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do  not  think  the  presumption  could  be  in> 
dulged  if  the  plaintiff's  contentions  as  to 
the  law  are  correct,  and  they  are  not.  On 
the  other  hand,  the  defendant  was  quali- 
fied to  receive  the  nomination  and  election 
to  the  office.  Of  this  we  will  speak  here- 
after. Prior  to  the  enactment  of  chapter 
163  of  the  Laws  of  1907  (Gen.  Stat.  1909, 
§  2225),  our  statute  prescribed  no  qualifi- 
cations requisite  to  a  nomination  or  elec- 
tion to  the  office  of  county  attorney  other 
than  to  other  county  and  state  offices.  Any 
citizen  qualified  to  hold  any  county  or  state 
office,  being  elected  to  the  office  of  county 
attorney,  could  hold  it.  If  a  practising 
lawyer  holding  the  office  of  county  attorney 
was  disbarred  from  practising  in  the  courts 
of  the  state,  his  office  of  county  attorney 
was  not  thereby  vacated,  and  he  could  still 
continue  to  hold  and  perform  the  duties 
to  the  office  in  the  courts  of  his  county. 
State  V.  Swan,  60  Kan.  461,  56  Pac.  750. 
It  is,  however,  provided  by  chapter  163» 
Laws  1907,  supra,  as  follows:  "No  person 
shall  be  eligible  for  the  nomination  or  elec- 
tion to  the  office  of  county  attorney  of  any 
county,  unless  such  person  shall  have  been 
regularly  {idmitted  to  practise  law  within 
the  state  of  Kansas,  and  is  at  the  time  of 
his  nomination  and  election  a  regular  quali- 
fied practising  attorney  under  said  laws." 
A  practising  attorney  is  an  officer  of  the 
court  in  which  he  is  admitted  to  practise. 
The  power  to  admit  applicants  to  practise 
law  is  judicial,  and  not  legislative,  and  is, 
of  course,  vested  in  the  courts  only.  4  Cyc. 
Law  &  Proc.  p.  900.  The  act  of  admission 
is  a  judicial  determination,  and  is  not  for 
a  term  of  years,  but  for  life,  or  until  the 
attorney  shall  have  been  disbarred  by  a 
court  of  competent  jurisdiction.  It  is  gen- 
erally conceded,  however,  that  it  is  com- 
petent for  the  legislature  to  prescribe  the 
qualifications  for  admission  and  the 
grounds  for  disbarment,  as  well  as  the  pro- 
cedure therein.  It  is  not  within  the  power 
of  the  legislature,  however,  to  admit  an 
attorney  to  practise  in  the  courts  of  the 
state,  or  to  disbar  a  practising  lawyer. 
Ex  parte  Secombe,  19  How.  9,  36  L.  ed. 
665;  Re  Day,  181  111.  73,  Syl.  6,  50  L.R.A. 
519,  54  N.  E.  646;  Garrigus  v.  State,  93 
Ind.  239,  242.  Originally,  the  courts  alone 
determined  the  qualifications  of  candidates 
for  admission,  but,  to  avoid  friction  be- 
tween the  departments  of  government,  the 
courts  of  this  and  other  states  have  gener- 
ally acquiesced  in  all  reasonable  provisions 
relating  to  qualifications  enacted  by  the 
legislature.  In  §  2,  chap.  11,  Gen.  Stat. 
1868  (Gen.  Stat.  1901,  §  389),  the  legisla- 
ture prescribed  certain  qualifications  of  ap> 
plicants  for  admission  to  practise  law,  and 
vested  the  district  courts  with  jurisdiction 
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to  admit  to  practise  in  the  district  and 
inferior  courts  of  the  state.  Section  1  of 
the  act  (Gen.  Stat.  1909,  §  428)  provided 
that  all, persons  who,  by  the  laws  thereto- 
fore in  force,  were  permitted  to  practise- 
as  attorneys  and  counselors  might  continue 
to  practise  as  such.  This  was  the  only 
general  provision  on  the  subject  until  the 
enactment  of  chapter  64  of  the  Laws  of 
1903,  which  latter  act  repeals  §  2  of  th& 
act  of  1868.  It  prescribes  certain  qualifi- 
cations of  applicants  for  admission,  and 
transfers  the  power  of  admitting  applicants- 
from  the  district  to  the  supreme  court  of 
the  state. 

The  next  and  latest  general  provision  ix> 
regard  to  the  matter  is  chapter  67  of  the 
Laws  of  1905  (Gen.  Stat.  1909,  §§  429, 
430),  which  differs  from  the  act  of  1903 
substantially  only  in  that  it  prescribes  that 
the  candidate  should  have  read  law  for 
three  years,  or  be  a  regular  graduate  of  the 
law  department  of  the  University  of  Kan- 
sas, or  of  some  other  school  of  law  of  equal 
requirements;  and,  in  turn,  repealed  chap- 
ter 64  of  the  Laws  of  1903.  In  none  of  these 
acts  has  §  1  of  the  act  of  1868,  authorizing 
attorneys  previously  admitted  to  continue 
in  practice,  been  repealed.  It  is  contended 
that  this  section  was  by  its  very  terms 
retroactive,  and  did  not  apply  to  the  future, 
and,  in  substance,  that  all  attornys  practis- 
ing in  the  state  since  the  enactment  of 
chapter  64  of  the  Laws  of  1903,  who  had 
not  been  admitted  prior  to  the  act  of  1868, 
were  not  authorized  to  continue  to  practise 
in  the  state.  As  before  said,  this  argument 
is  not  entitled  to  much  consideration.  It 
is  conceded  that  the  defendant  was  admit- 
ted to  practise  in  the  district  and  inferior 
courts  of  the  state  of  Kansas  subsequent  to 
1868,  and  prior  to  1903;  but  it  is  urged 
that  the  qualifications  prescribed  by  chap. 
163  of  the  Laws  of  1907  (Gen.  Stat  1909, 
§  2225),  require  that  a  candidate  for  nom- 
ination or  election  to  the  office  of  county 
attorney  must  be  admitted  to  practise  in 
the  supreme  court  as  well  as  in  the  district 
and  inferior  courts  of  the  state.  The  lan- 
guage of  the  provision,  "shall  have  been 
regularly  admitted  to  practise  law  within 
the  state  of  Kansas,"  is  hardly  susceptible 
of  the  construction  contended  for.  It  cer- 
tainly does  not  compel  such  construction. 
In  view  of  the  fact  that  the  duties  of  a 
county  attorney  do  not  require  him  as  such 
to  transact  any  business  in  the  supreme 
court,  and,  also,  that  the  duty  of  attending 
to  state  cases  pending  in  the  supreme  court 
is  devolved  by  statute  upon  the  attorney 
general  (Laws  1879,  chap.  166,  §  71,  Gen. 
Stat.  1909,  §  8906),  we  are  not  inclined  to 
adopt  this  contention  of  the  plaintiff.  The 
defendant  had  been  "regularly  admitted  to 
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practise  law  within  the  state  of  Kansas" 
(Laws  1907,  chap.  163)  at  the  time  he  was 
nominated  for  and  elected  to  the  office  of 
county  attorney,  and  was  eligible  thereto. 
The  statute  in  question  does  not  purport  to 
annul  his  former  admission  to  practise,  if 
it  be  assumed  that  the  legislature  had  the 
power  so  to  do. 

We  conclude  that  the  defendant  was  eligi- 
ble to  be  nominated  and  elected  to  the  office 
of  county  attorney  at  the  general  election 
of  1910. 

The  judgment  is  for  the  defendant. 

All  the  Justices  concur. 


NEBRASKA  SUPREME  COURT. 

HENRY  8CHULTZ,  Plff.  in  Err., 

V. 

8TATB  OF  NEBRASKA. 
188  Neb.  613,  130  N.  W.  105.) 

Indictment  —  burglary  —  snrplnsfige. 

1.  An     allegation,     in     an     information 
charging  a  violation  of  §  48  of  the  Crim- 

Headnotes  by  Root,  J. 


inal  Code,  that  the  building  was  entered 
during  the  night  season,  is  surplusage,  and 
need  not  be  proved. 

Burglary  —  absence  of  property  —  guilt. 

2.  One  who  unlawfully,  wilfully,  mali- 
ciously, and  forcibly  breaks  and  enters  » 
mill  building,  with  the  intent  to  steal  prop- 
erty of  any  value,  is  guilty,  although  there 
is  no  personal  property  therein.  , 

ETvidence  —  burglary  —  sufficiency. 

3.  The  testimony  of  one  witness,  if  rele- 
vant and  accepted  by  the  jury,  may  sustain 
a  conviction  of  burglary,  even  though  the 
accused  positively  denies,  under  oath,  that 
he  committed  the  offense. 
Instructions  —  refusal  —  burglary  — 

alibi.  * 
I  4.  In  a  prosecution  for  burglary,  the  ac- 
{ cused  having  admitted  that,  fifteen  min- 
utes prior  to  the  time  a  person  was  detected 
attempting  to  rifle  a  safe  in  the  office  of 
a  mill  building,  he  was  in  close  proximity 
thereto,  and  one  witness  having  identified 
him  as  the  guilty  party,  it  is  not  prejudi- 
cial error  for  the  court,  after  it  has  fully 
instructed  as  to  the  burden  of  proof,  the 
presumption  of  innocence,  and  as  to  every 
element  essential  to  constitute  the  crime, 
and  that,  if  the  proof  is  not  beyond  all  rea- 
sonable doubt  as  to  all  of  those  elements, 
the  jury  should  acquit,  to  refuse  to  spe- 
cifically instruct  concerning  the  defense  of 


Note.  ^^  Burglary^  as  affected  hy  value 
of  goods  taken  or  sought  to  be  talc- 


Cases  are  admitted  where  the  defendant 
was  unsuccessful  in  his  attempt  at  bur- 
glary, if  his  lack  of  success  was  due  to  some 
other  cause  than  the  fact  that  no  property 
was  in  the  building  entered,  or  no  valuable 
property,  or  that  the  particular  property 
sought  was  not  there,  or  was  not  valuable. 
It  may  be  said  generally,  however,  that  the 
fact  that  accused  stole  nothing  is  no  de- 
fense if  he  intended  to  steal.  As  supporting 
this  proposition,  see,  inter  alia,  Walker  v. 
State,  44  Fla.  466,  32  So.  054. 

Where   building  empty,   or   chattel   sought 

not  there. 

There  is  some  contrariety  of  opinion  as 
to  whether  at  common  law,  and  under  stat- 
utes substantially  following  the  common- 
law  definition  burglary  can  be  committed 
when  there  are  no  goods  in  the  dwelling 
house  entered.  Some  cases  hold  that  the 
ofl'ense  may  be  committed  (People  v.  Shaber, 

32  Cal.  36;  State  v.  Emmons,  72  Iowa,  265, 

33  N.  W.  672) ;  for  as  was  said  in  People 
V.  Shaber,  supra:  "The  sting  of  the  crime 
ic  in  short,  the  guilty  purpose,  without 
reference  to  the  possibility  of  accomplishing 
it  in  any  given  instance."  But  the  contrary 
view  has  been  taken.  Thus,  it  was  held 
in  Rex  v.  Lyons,  2  East,  P.  C.  498,  1  Leach, 
C.  L.  185,  that  there  can  be  no  conviction 
of  burglary  in  entering  the  dwelling  house 
of  a  named  person  witn  intent  to  steal  his 
goodSt  etc.,  then  and  there  being,  when  the 
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house  had  been  leased,  placed  in  the  hands 
of  carpenters  for  repairs,  but  was  empty, 
and  not  yet  occupied;  first,  because  it  was 
not  a  dwelling  house  of  the  person  named; 
and  second,  ^ause  the  indictment  (char- 
ging the  intent  to  steal)  must  t^e  to  steal 
the  goods  then  and  there  being,  and  there 
was  nothing  in  the  house  which  could  be 
stolen.  Under  a  statute  providing  for  the 
punishment  of  "whoever,  with  intent  to 
commit  a  felony,  breaks  and  enters  .  .  . 
any  dwelling  house,  or  breaks  and  enters 
any  office,  liank  ...  in  which  valu- 
able things  are  kept,"  breaking  and  entering 
a  dwelling  house  is  a  distinct  offense,  re- 
gardless of  whether  any  valuable  things 
are  therein  or  not.  State  v.  Neddo,  92  Me. 
71,  42  Atl.  253.  Under  statutes  substan- 
tially following  the  common-law  definition, 
except  that  buildings  other  than  dwelling 
houses  are  placed  under  the  protection  of 
the  statute,  it  has  been  held  that  burglary 
may  be  committed  even  though  there  are  no 
goods  or  property  in  the  building.  Charles 
V.  State,  36  Fla.  691,  18  So.  369  (stable)  ; 
Hale  V.  Com.  98  Ky.  353,  33  S.  W.  91  (store- 
house) ;  Josslyn  v.  Com.  6  Met.  236  (shop)  ; 
State  V.  Golden,  86  Minn.  206,  90  N.  W. 
398  (warehouse) ;  State  v.  Beal,  37  Ohio  St. 
108,  41  Am.  Rep.  490.  Or  though  the  par- 
ticular chattel  sought  is  not  there.  Charles 
V,  State,  supra.  These  cases  are  somewhat 
analogous  to  those  which  hold  that  it  is  a 
crime  to  put  one's  hand  in  an  empty 
pocket  with  intent  to  steal  therefrom. 
Since  at  common  law  burglary  was  the 
breaking  and  entering  of  a  dwelling  houHo. 
and  was   considered   as   an  offense   against 
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an  alibi,  although  the  accused  testified  that, 
at  the  precise  time  the  burglary  was  com- 
mitted, he  was  about  20  rods  distant  from 
the  mill  building. 

(February  28,  1911.) 

fpRROR  to  the  District  Court  for  Jeffer- 
j  son  County  to  review  a  judgment  con- 
victing defendant  of  burglary.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  H.  Denney,  for  plaintiff  in  er- 
ror: 

Ihere  was  not  sufficient  evidence  to  prove 
the  burglarious  breaking  and  entering  of 
said  building. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  67. 

There  was  no  evidence  of  the  intent  to 


steal    any    property    of    value    within    the 
building. 

Winslow  V.  State,  26  Neb.  308,  41  N.  W. 
1116;  Bergeron  v.  State,  63  Neb.  752,  74 
N.  W.  253;  Williams  v.  State,  60  Neb.  526, 
83  N.  W.  681;  Schwabacher  v.  People,  165 
111.  618,  46  N.  E.  809;  Underbill,  Crim.  Ev. 
377;  2  Wharton,  Crim.  Law  10th  ed.  §  810; 
Ashford  ^.  State,  36  Neb.  38,  63  N.  W.  1036. 

The  uncorroborated  testimony  of  one  wit- 
ness is  insufficient. 
Kawitter  v.  State,  76  Neb.  49,  107  N.  W. 
121;  McConnell  v.  State,  77  Neb.  773,  110 
N.  W.  666;  Fitzgerald  v.  State,  78  Neb.  1, 
110  N.  W.  676;  Burk  v.  State,  79  Neb.  241, 
112  N.  W.  673;  Henderson  v.  State,  85  Neb. 
444,  26  L.R.A.(N.S.)  1149,  123  N.  W.  459; 
Gandy  v.  State,  23  Neb.  436,  36  Ni  W.  817 ; 


the  habitation  (it  being  so  classified  by 
Blackstone),  the  offense  could  not  very  well 
be  committed  against  an  empty  house,  as 
an  empty  house  could  not  be  anyone's  habi- 
tation or  dwelling  house,  as  was  suggested 
in  Rex  v.  Lyons,  supra.  This  is  no  reason, 
however,  why  one  who  enters  an  occupied 
dwelling  house  or  other  building  should  not 
be  guilty  of  burglary  merely  because  the 
particular  chattel  sought  was  not  there, 
since  the  house  would  be  a  dwelling  house, 
and  the  intent  to  steal  would  be  present. 
But  when  buildings  other  than  dwelling 
houses  are  protected  by  statute,  they  might 
come  under  the  statutory  definition,  though 
empty.  Thus,  a  church  would  be  none  the 
less  a  church  because  there  are  no  movable 
chattels  in  it. 

Where  by  statute  burglary  is  made  to 
consist  in  breaking  and  entering  a  building 
in  which  property  of  value  is  stored,  with 
intent,  etc.,  burglary  is  not  committed  if 
the  building  was  empty  at  the  time  of 
breaking  and  entering.  State  v.  Poole,  65 
Kan.  713,  70  Pac.  637,  14  Am.  Crim.  Rep. 
105.  Here,  by  the  very  definition  of  bur- 
glary, only  a  building  containing  property 
of  value  could  be  burglarized.  And  it  has 
been  held,  under  a  statute  providing  for  the 
punishment  of  any  person  who  shall  break 
and  enter  a  building  "with  intent  to  steal 
property  of  any  value,"  that  the  property 
intended  to  be  stolen  must  have  been  within 
the  building.  Winslow  v.  State,  26  Neb. 
308,  41  N.  W.  1116;  Bergeron  v.  State,  53 
Neb.  752,  74  N.  W.  253.  But  in  the  two 
cases  above,  unlike  State  v.  Poole,  supra, 
the  statute  does  not  say  that  the  building 
should  contain  property  of  value,  but  merely 
that  the  entry .  should  be  with  intent  to 
steal  property  of  value.  This  intent  may 
•exist  although,  unknown  to  the  burglar, 
the  building  contains  nothing  of  value. 

It  was  held  ixi  Reg.  v.  M'Pherson,  7  Cox, 
<\  C,  281,  3  Jur.  N.  S.  523,  Dears  &  B.  197, 
26  L.  J.  Mag.  Cas.  N.  S.  134,  5  Week.  Rep. 
■525,  that  one  indicted  for  breaking  and  en- 
tering a  dwelling  house,  and  stealing  there- 
from certain  specified  chattels,  cannot  be  con- 
Ticted  where  the  chattels  named  were  not  in 
the  house  at  the  time;  nor  can  he  be  con- 
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victed  of  an  attempt.  It  should  be  noticed 
that  there  was  no  allegation  of  intent  to 
steal  the  specified  chattels,  but  the  alle- 
gation was  that  he  had  stolen  the  chattels, 
which,  of  course,  was  impossible  when  they 
were  not  in  the  house.  Some  cases  have 
held,  bowever,  that  an  allegation  that  de- 
fendant stole  goods  implies  that  he  intended 
to  steal  them.  It  has  been  held  that  where 
an  indictment  for  burglary  charged  that 
the  accused  broke  and  entered  a  designated 
house,  with  intent  to  steal  therefrom  a 
specific  article,  and  there  was  no  proof 
that  this  article  was  ever  in  the  house, 
or  that  the  accused  had  any  reason  to  be- 
lieve it  was,  a  verdict  of  guilty  cannot  stand. 
Rush  V.  State,  114  Ga.  113,  39  S.  E.  941. 
Of  course,  if  there  was  no  evidence  that 
accused  had  any  reason  to  believe  that  the 
article  was  in  the  house,  he  could  not  have 
intended  to  steal  it,  and  its  presence  in  or 
absence  from  the  house  would  be  imma- 
terial. 

Where  goods  sought  not  valuable. 

Burglary  may  be  committed  though  the 

foods  in  the  house  entered  are  of  no  value, 
'eople  V.  Snaber,  32  Cal.  36. 
A  breaking  and  entering  with  intent  to 
steal  a  dog  of  a  specified  value  has  been 
held  not  to  be  burglary,  where  the  larceny 
statute,  in  describing  the  property  which 
could  be  stolen,  used  the  words  "goods  and 
chattels."  State  v.  Lymus,  26  Ohio  St.  400, 
20  Am.  Rep.  772,  2  Am.  Crim.  Rep.  338. 
The  reason  assigned  was  that  the  words 
**goods  and  chattels"  "at  common  law  have 
a  settled  and  well-defined  meaning,  and. 
when  used  in  statutes  defining  larceny,  are 
to  be  understood  as  meaning  such  goods 
and  chattels  as  were  esteemed  at  common 
law  to  be  the  subjects  of  larceny.  As  dogs, 
at  the  common  law,  were  held  not  to  be  the 
subjects  of  larceny,  they  are  not  included  in 
the  words  'goods  and  chattels' "  as  used  in 
the  statute  referred  to.  But  it  was  held 
to  be  burglary  when  the  words  "anything 
of  value"  are  used  in  the  larceny  statute, 
since  dogs  have  a  value.  State  v.  Yates,  10 
Ohio  Dec.  Reprint,  182. 
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Oandjr  v.  State,  27  Neb.  707,  43  N.  W.  747, 
44  N.  W.  108;  Ashford  v.  State,  36  Neb.  38, 
53  N.  W.  1036;  SUte  v.  Tilton,  63  Iowa, 
117,  18  N.  W.  716;  People  v.  Butler,  65 
Mich.  408,  21  N.  W.  385;  People  v.  McCord, 
76  Mich.  200,  42  N.  W.  1106,  8  Am.  Crim. 
Rep.  117. 

Messrs.  Grant  6.  3fartin,  F.  It.  Ralu, 
and  Jt'rank  £.  £dgerton  lor  the  State. 

Rooty  J.,  delivered  the  opinion  of  the 
court; 

Henry  Schultz  prosecutes  a  petition  in 
error  to  reverse  a  judgment  of  conviction 
of  the  crime  of  burglary. 

The  proof  is  satisfactory  that  the  mill 
was  entered  during  the  night  season,  but 
the  fact  is  immaterial.  Section  48  of  the 
Criminal  Code  does  not  now  require  that 


the  breaking  and  entering  shall  have  oc- 
curred during  the  night  season.  Counsel 
for  the  accused  argues  that  the  evidence 
does  not  support  the  verdict,  and,  especial- 
ly, is  deficient  with  respect  to  the  value  of 
the  property  within  the  mill  at  the  time 
of  the  burglary.  About  6  o'clock  p.  m., 
June  30,  1910,  the  accused,  in  company 
with  several  companions,  journeyed  from* 
Fairbury  to  Jansen,  for  the  purpose  of  in- 
dulging in  intoxicating  liquors.  The  train 
upon  which  Schultz  expected  to  return  was 
due  at  Jansen  at  7:45  p.  m.,  but  did  not  ar- 
rive until  9:05.  About  8:45  the  witness 
Heidulk  noticed  an  open  window  in  tho 
office  of  a  mill  situated  south  of  the  rail- 
way right  of  way,  and  went  to  the  building 
to  investigate.    After  lighting  a  match  and 


Where  value  of  goods  sought  is  so  small 
that  their  larceny  would  not  be  a  felony. 

At  common  law,  as  every  larceny  was  a 
felony,  in  making  out  the  crime  of  burglary 
it  was  sufficient  to  show  an  intent  to  commit 
larceny,  regardless  of  the  value  of  the  goods 
intended  to  be  taken.  Harvick  v.  State, 
49  Ark.  514,  6  S.  VV.  19.  So,  under  a  statute 
punishing  one  who  shall  '^feloniously  break," 
etc.,  and  ^^feloniously  take  away  anything 
of  value,"  the  offense  is  committed  though 
the  value  of  the  goods  taken  is  so  small 
that  its  theft  would  be  petit  larceny  only. 
Duncan  v.  Com.  85*Ky.  614,  4  S.  W.  321. 
And  under  a  statute  providing  for  the 
punishment  of  one  breaking  and  entering  a 
building  and  stealing  therein,  the  value  of 
the  goods  stolen  is  immaterial,  the  offense 
being  committed  if  property  of  any  value 
is  stolen.  Com.  t.  Williams,  2  Cush.  582. 
But  when  by  statute  petit  larceny  is  reduced 
to  the  grade  of  a  misdeameanor,  and  the 
statute  defining  burglary  retains  the  com- 
mon-law element  that  there  must  be  an  in- 
tent to  commit  a  felony,  one  who  enters 
with  intent  to  commit  petit  larceny  only 
is  not  guilty  of  burglary.  Harvick  v.  State, 
49  Ark.  514,  6  S.  W.  19;  Shaeffer  v.  State, 
61  Ark.  241,  32  S.  W.  679;  Reed  v.  State, 
66  Ark.  110,  49  S.  W.  350;  Ragland  v.  State, 
71  Ark.  65,  70  S.  W.  1039;  People  v.  Mur- 
ray, 8  Cal.  519;  People  v.  Stickman,  34  Cal. 
242;  Territory  v.  Duncan,  5  Mont.  478,  6 
Pac.  353;  Philbrick  v.  State,  2  Tex.  App. 
517;  Jones  v.  State,  48  Tex.  Crim.  App.  336, 
87  S.  W.  1157;  Contra,  Stevenson  v.  State, 
5  Baxt.  681  (setnhle).  When,  however,  the 
one  breaking  in  does  so  with  the  intent  to 
titeal  all  he  can,  he  is  none  the  less  guilty 
of  burglary  because,  unknown  to  him,  there 
is  not  enough  in  the  house  so  that  its 
taking  would  be  a  felony.  Harvick  v.  State, 
49  Ark.  514,  6  S.  W.  19;  Ragland  v.  State, 
71  Ark.  65,  70  S.  W\  1039.  And  whether 
defendant  intended  to  commit  grand  or  petit 
larceny  is  a  question  for  the  jury  under  all 
t'je  circumstances.  Ragland  v.  State,  71 
Ark.  65,  70  S.  W.  1039;  Coleman  v.  State, 
2  Tex.  App.  512. 

It  has  been  held  that  where  a  statute  de- 1 
34  L.R.A.<N.S.) 


fines  burglary  as  a  breaking  with  intent  to 
commit  certain  specified  feionies,  including 
larceny,  followed  by  the  words,  "or  other  ' 
felony,''  or  similar  expressions,  and  petit 
larceny  is  by  statute  not  a  felony,  that  bur- 
glary is  not  committed  where  the  intent  was 
merely  to  commit  petit  larceny.  People  v. 
Murray,  8  Cal.  519  (where  words  of  statute 
defining  burglary  were  "with  intent  to  com- 
mit murder,  robbery,  rape,  mayhem,  larceny, 
or  other  felony") ;  Wood  v.  State,  18  Fla. 
967  (where  statute  read,  "with  intent  to 
commit  the  crime  of  murder,  rape,  robl)ery, 
larceny,  or  other  felony").  But  the  con- 
trary has  been  held,  and  probably  with  the 
better  reason.  Walker  v.  State,  63  Ala.  49, 
35  Am.  Rep.  1  (where  statute  read,  "with 
intent  to  steal  or  commit  a  felony") ;  Peo- 
ple V.  Stapleton,  2  Idaho,  49,  3  Pac.  0  (where 
statute  read,  "with  intent  to  commit  murder, 
rape,  mayhem,  larceny,  or  other  felony")  ; 
State  V.  Jones,  10  Iowa,  206;  Simms  v.  State, 
2  lex.  App.  110  (where  statute  read,  "with 
intent  ...  of  committing  felony  or  the 
crime  of  theft") ;  Conoly  v.  State,  2  Tex. 
App.  412  (statute  same  as  Simms  v.  State, 
supra) ;  Sullivan  v.  State,  13  Tex.  App.  464 
(statute  same  as  Simms  v.  State,  supra)  ; 
Mason  v.  State,  —  Tex.  Crim,  Rep.  — ,  98 
S.  W.  854,  opinion  corrected  and  rehearing 
denied,  100  S.  W.  383  (Tex.  Crim.  App.) 
( statute  same  as  Simms  v.  State,  supra ) ; 
Boyd  V.  State,  57  Tex.  Crim.  App.  647,  124 
S.  \\\  651  (where  statute  same  as  Simms  v. 
State,  supra) ;  State  v.  Hows,  31  Utah,  168, 
87  Pac.  163  (where  statute  ripad,  "with  in- 
tent to  commit  larceny  or  other  felony")  ; 
State  V.  Keyser,  56  Vt.  622  (where  the  stat- 
ute read,  "with  intent  to  commit  .  .  . 
larceny  or  other  felony") ;  Hall  v.  State, 
48  Wis.  688j  4  N.  W.  1068  (where  statute 
read,  to  commit  larceny,  etc.,  "or  other  fel- 
ony") ;  State  v.  Kane,  63  Wis.  260,  23  N. 
W.  488,  6  Am.  Crim.  Rep.  99;  Pooler  v. 
State,  97  Wis.  627,  73  N.  W.  336  (statute 
same  as  Hall  v.  State,  supra).  In  discus- 
sing this  matter,  the  court  in  State  v.  Hows, 
31  Utah,  163,  87  Pac.  163,  in  which  the 
words  of  the  statute  defining  burglary  were, 
"with  intent  to  commit  larceny  or  any  other 
felony,"  said:     "The  statute  uses  the  gen- 
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thrusting  his  head  within  the  opening,  he 
saw  a  man,  positively  identified  by  the  wit- 
ness as  the  accused,  upon  his  knees  before 
the  open  door  of  the  office  safe,  and  so  close 
to  the  window  that  Ileidulk  could  touch 
him.  After  some  words  between  these  par- 
ties, the  marauder  departed  from  the  mill, 
evidently  through  a  window  in  another  part 
of  the  building,  and  was  pursued  a  dis- 
tance westward.  Shortly  thereafter  the 
train  arrived,  and  the  accused  was  taken 
therefrom  before  it  departed. 

There  is  a  conflict  in  the  evidence,  but  the 
jury  might  find  that  Mr.  Schultz  sought  to 
conceal  his  features  by  pulling  his  hat  over 
his  eyes  at  the  time  the  village  marshal  en- 
tered the  car.  The  evidence  is  satisfactory 
that  the  accused,  when  searched  at  the  vil- 


lage jail,  said  to  Mr.  Heidulk:  "You  are  the 
fellow  that  turned  in  the  alarm.  I  will  get 
even  with  you.''  The  accused  admits  that  he 
was  in  close  proximity  to  the  mill  within 
fifteen  minutes  of  the  time  testified  to  by 
Heidulk,  but  testifies  in  substance  that  he 
was  there  for  the  purpose  of  locating  an 
intoxicated  companion,  and  immediately 
after  failing  in  his  search  returned  to  the 
station,  which  is  north  of  the  right  of  way, 
and,  after  examining  two  empty  cars* on  a 
track  north  of  the  station,  went  west -to  the 
station  latrine,  and  there  remained  until 
the  train  arrived.  The  accused  positively 
denies  having  entered  the  mill.  The  testi- 
mony of  a  Mr.  Belden,  given  during  the  pre- 
liminary examination,  was  transcribed  and 
introduced  in,  evidence  during  the  trial  of 


eral  term  Marceny,'  which  includes  both  a 
misdemeanor  and  a  felony.  It  implies  fel- 
ony in  larceny  without  limiting  or  restrict- 
ing in  anywise  the  general  scope  of  the 
term  Marceny.*  The  words  'or  any  other 
felony,'  as  used  in  this  statute,  are  equiva- 
lent to  the  words,  *or  any  felony  other  than 
that  embraced  within  the  Jarceny.'  We 
think,  also,  the  statute  may  be  read  and 
construed  as  though,,  instead  of  the  words, 
'to  commit  larceny  or  any  other  felony,'  it 
contained  the  words,  *to  commit  petit  lar- 
ceny, grand  larceny,  or  any  other  felony.' ". 
Continuing,  the  court  said:  "It  is  a  matter 
of  common  knowledge  that  practically  all 
offenses  against  the  law  of  burglary  are 
committed  with  intent  to  steal;  ai>d,  in 
nearly  all  cases,  except  when  the  defendant 
is  caught  with  the  goods,  the  extent  of  the 
larceny  which  he  intended  to  commit  can 
not  be  proved.  Therefore,  if  the  state 
should  be  required  to  prove  a  specific  in- 
tent to  commit  grand  larceny  on  the  part 
of  the  offender  when  the  charge  is  burglary 
in  the  first  degree  with  intent  to  steal,  it 
would  be,  in  the  majority  of  cases,  impos- 
sible to  procure  convictions,  however,  guilty 
the  accused  might  be."  Similar  reasoning 
was  used  in  Hall  v.  State,  48  Wis.  688,  4 
N.  W.  1068,  in  which  the  court  said:  "We 
think  the  term  *or  other  felony'  is  not  a 
limitation  on  what  precedes,  but  is  in- 
serted to  extend  the  scope  of  the  section  to 
other  offenses  not  specifically  named  there- 
in." 

Pleading   and   proving  value. 

At  common  law  and  under  statutes  de- 
fining burglary  substantially  as  at  common 
law,  an  indictment  or  information  for  bur- 
glary is  sufficient  which  alleges  an  entry 
with  intent  to  steal,  without  alleging  the 
kind  or  value  of  the  goods  stolen  or  intend- 
ed to  be  stolen.  Hunter  v.  State,  29  Ind. 
80;  Short  v.  State,  63  Ind.  376;  Josslyn  v. 
Comm.  6  Met.  236;  State  v.  Beckworth,  68 
Mo.  82;  Sullivan  v.  State,  13  Tex.  App. 
464;  Green  v.  State,  21  Tex.  App.  64,  17 
S.  W.  202;  Hamilton  v.  State,  —  Tex.  Crim. 
Rep.—,  24  S.  W.  32;  Gilder  v.  State  (Tex. 
34  L.R.A.(N.S.) 


Crim.  Rep.)  133  S.  W.  883;  and  if  the  in- 
dictment describes  the  goods  stolen,  it  is 
unnecessary  to  allege  their  value.  Tarver  v. 
State,  95  Ga.  222,  21  S.  E.  381;  Spears  v. 
State,  2  Ohio  St.  583. 

Where  by  statute  to  constitute  burglary 
there  must  be  an  "entry  with  intent  to 
steal,  or  to  commit  any  felony  whatever 
therein,"  an  indictment  is  sufficient  which 
alleges  an  intent  to  steal  specified  chattels, 
without  further  alleging  their  value,  since 
it  will  be  presumed  that  they  had  some 
value,  and  the  amount  is  immaterial.  Peo- 
ple V.  Ah  Ye,  31  Cal.  451. 

Where  a  statute  makes  burglary  to  con- 
sist in  an  entry  "with  intent  to  commit 
grand  or  petit  larceny,  or  any  felony,"  an 
indictment  is  sufficient  which  alleges  an 
entry  with  intent  to  commit  larceny,  with- 
out specifying  whether  grand  or  petit.  Peo- 
ple V.  Smith,  86  Cal.  238,  24  Pac.  988.  So, 
also,  under  such  a  statute,  an  indictment  is 
good  with  alleges  an  intent  to  commit  grand 
and  petit  larceny,  since  an  entry  with  in- 
tent to  commit  two  felonies  constitutes  but 
one  burglary.  People  v.  Hall,  94  Cal.  595, 
30  Pac.  7.  And  it  would  be  sufficient  to 
prove  intent  to  commit  either  grand  or  petit 
larceny.     Ibid. 

— where    petit    larceny    reduced   to    misde- 
meanor. 

Where  by  statute  petit  larceny  is  reduced 
to  the  grade  of  a  misdemeanor,  but  intent 
to  commit  a  felony  is  still  necessary  to 
constitute  burglary,  an  indictment  for  bur- 
glary is  insufficient  which  merely  alleges 
entry  with  intent  to  steal,  without  specify- 
ing that  the  goods  intended  to  be  iaken  were 
of  sufficient  value  that  their  actual  taking 
would  amount  to  grand  larceny.  People  v. 
Murray,  8  Cal.  519;  Territory  v.  Duncan.  5 
Mont.  '478,  6  Pac,  353.  Nor  is  it  sufficient 
to  allege  an  entry  "with  the  intent  to  com- 
mit the  crime  of  grand  larceny,"  without 
setting  up  the  facts  which  make  up  the 
constituent  elements  of  the  felony,  includ- 
ing the  value  of  the  goods  intended  to  be 
stolen,  since  the  averment  is  a  mere  con- 
clusion,   not    based    op    any    facts    alleged. 
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4hiB  caae.  The  witness  testifies  in  sub- 
stance that,  in  response  to  his  suggestion 
that  the  accused  should  search  for  their 
mutual  friend,  Kinney,  Schultz  went  to  the 
mill  and  subsequently  returned,  and  in- 
spected two  empty  cars  on  the  track  north 
of  the  station ;  but  the  .witness  admits  that 
for  about  fifteen  minutes  before  the  train 
arrived  the  accused  disappeared  from  view, 
and  during  that  time  Belden  noticed  some 
person  near  the  window  of  the  mill  office 
with  a  lighted  match.  Kinney  was  a 
«tranger  in  the  community,  but  formed  an 
acquaintance  with  Belden,  and  the  accused 
during  their  trip  to  and  sojourn  in  Jan- 
aen,  at  which  place  he  entertained  them  in 
the  saloon  and  loaned  a  dollar  to  Schultz. 
Kinney  did  not  testify  during  the  trial  in 


the  district  court,  and  it  is  argued  that  he 
is  the  guilty  man.  While  the  evidence  dis- 
closes that  Kinney  and  the  accused  man  are 
about  the  same  height  and  size,  the  jury 
were  justified  in  rejecting  this  argument,  if 
it  were  made  to  them.  The  evidence  is  in 
accord  that,  about  an  hour  before  Heidulk 
noticed  the  open  window,  Kinney  Was  in 
a  drunken  stupor,  whereas  the  man  in  the 
mill  was  active  and  outran  his  pursuers. 
Heidulk  had  known  the  accused  for  some 
eight  years  before  the  night  in  question, 
and  sustained  himself  upon  cross-examina- 
tion. If  the  jury  were  satisfied  beyond  a 
reasonable  doubt  that  the  witness  could  and 
did  identify  the  accused  as.  the  man  Heidulk 
saw  kneeling  before  the  open  safe,  it  cannot 


Territory  v.  Duncan,  supra.  So,  under 
auch  a  statute,  an  indictment  for  burglary 
ia  insufficient,  because  failing  to  allege  an 
intent  to  commit  a  felony,  which  averred 
merely  that  defendant  "feloniouslv  and 
i)urglariou8ly"  entered  with  the  "felonious 
.and  burglarious  intent"  ''feloniously  and 
burglariously"  to  steal,  etc.,  without  stat- 
ing the  value  of  the  property  stolen  or  in- 
•tended  to  be  stolen.  Reed  v.  State,  66  Ark. 
110,  49  S.  W.  350.  But  the  indictment  is 
anfficient  if  the  goods  intended  to  be  stolen 
are  alleged  to  be  of  a  specified  value,  which 
is  sufficiently  large  so  that  their  theft  would 
amount  to  grand  larcenv.  McCarthy  v. 
Stote,  90  Ark.  384.  119  S.  W.  647. 

^-where  statute  requires  stolen  chattel  to 

be  of  value. 

Under  a  statute  punishing  anyone  who 
ahall  feloniously  break  any  dwelling  house, 
etc,  "and  feloniously  take  away  anything 
of  value,"  the  indictment  must  allege  that 
the  thing  which  was  carried  away  was  of 
value,  since  the  offense  denounced  is  not 
•committed  unless  some  article  of  value  is 
actually  stolen.  Duncan  v.  Com.  85  Ky. 
«14,  4  S.  W.  321 ;  Arthur,  v.  Com.  99  Ky. 
35,  34  S.  W.  900;  Polin  v.  Com.  19  Ky.  L. 
Rep.  453,  40  S.  W.  927. 

— whether  stating  collective  value  of  articles 
stolen  sufficient. 

Judgment  will  not  be  arrested  on  a  gen- 
eral verdict  of  guilty  because  the  indictment 
gave  the  crocs  value  of  the  articles  stolen, 
instead  of  setting  out  the  value  of  eaqb 
article,  as  it  is  oiuy  in.  cases  where  the  ver- 
dict negatives  the  stealing  of  a  part  of  the 
articles  that  an  allegation  of  the  collective 
value  will  be  held  insufficient.  State  v. 
Hood,  51  Me.  363. 

—where  statute  requires  building  burglar- 
ized to  contain  valuable  property. 

Where  a  statute,  after  enumerating  offi- 

•«es,  shops,  and  various  other  buildings  as 

-those  which  might  be  the  bbject  of  burglary, 

^ded  the  words,  "or  anv  building  in  which 
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any  goods,  merchandise,  or  valuable  things 
are  kept  for  use,  sale,  or  deposit,"  it  was 
held  that  the  words  quoted  did  not  qualify 
the  preceding  words,  but  merely  added  a 
new  class  of  buildings;  and  hence,  that  an 
indictment  for  burglarizing  an'  office  need 
not  allege  that  it  was  a  place  where  goods, 
merchandise,  or  valuable  things  were  kept 
for  use,  sale,  or  deposit.  State  v.  Sufferin, 
6  Wash.  107,  32  Pac.  1021.  So,  under  a 
statute  defining  burglary  as  the  breaking 
and  entering  of  the  "dwelling,  mansion,  or 
storehouse,  or  other  place  of  business,  of 
another,  where  valuable  goods,  wares,"  pro- 
duce, or  any  other  articles  of  value  "are 
contained  or  stored,"  hi  charging  larceny 
from  a  storehouse  it  is  not  necessary  to 
describe  the  goods  or  allege  their  value; 
since  the  words,  "where  valuable  goods," 
etc.,  are  contained  or  stored,  apply  to  the 
words,  "or  other  place  of  business  of  an- 
other," and  not  to  "dwelling,  mansion,  or 
storehouse."  Lanier  v.  State,  76  Oa.  304. 
(See  Williams  v.  State,  46  Ga.  216,  for  rest 
of  statute.)  But  under  this  statute,  in 
charging  larceny  from  a  theater,  it  is  neces- 
sary to  allege  that  it  contained  valuable 
goods,  wares,  etc.,  since  it  belongs  to  that 
class  of  buiMings  which  cannot  be  burglar- 
ized unless  they  contain  articles  of  value. 
Lee  V.  State,  66  Ga.  477. 

An  indictment  for  burglary,  brought 
under  a  statute  defining  it  as  the  breaking 
and  entering  of  any  building  "in  which 
goods,  merchandise,  or  valuable  things  are 
kept  for  use,  sale,  or  deposit,"  "with  intent 
to  commit  any  public  offense,"  need  not  al- 
lege the  value  of  the  property  Intended  to  be 
stolen.  State  v.  Jennings,  79  Iowa,  513,  44 
N.  W.  799;  State  v.  Ray,  79  Iowa,  765,  44 
N.  W.  800. 

Under  a  statute  punishing  anyone  who 
shall  break  any  warehouse,  etc.,  "whether 
such  place  be  or  be  not  a  depository  for 
goods,  wares,  and  merchandise,  and  whether 
the  goods,  wares,  and  merchandise  be  or  be 
not  exposed  for  sale  in  such*  place,  with 
intent  to  steal,"  etc.,  the  indictment  need 
not  allege,  nor  need  it  be  proven,  that  any 
goods,  etc.,  were  actually  in  the  warehouse 
at  the  time,  it  being  sufficient  that  the  de- 
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Le  said  the  evidence,  as  to  identity,  is  in- 
sufficient. 

No  witness  testified  that  the  property  in 
the  mill  was  of  any  value,  nor  does  the 
proof  show  there  was  any  personal  proper- 
ty tlierein,  save  the  safe  and  its  contents 
and  an  office  desk.  The  owner  testified  that 
nothing  other  than  some  papers  was  miss- 
ing, and  they  were  subsequently  found  in  a 
barrel  near  the  mill.  These  documents  were 
of  sufficient  importance  to  impel  him  to 
search  for  them.  The  jury  would  be  justi- 
fied in  finding  that  the  documents  were  of 
some  value. 

In  Wheeler  v.  State,  79  Neb.  491,  493, 
113  N.  W.  253,  we  followed  Spencer  v.  State, 
13  Ohio,  401,  and  held  that  one  who  wil- 
fully, maliciously,  and  forcibly  breaks  and 
enters  any  of  the  buildings  described  in  §  48 
of  the  Criminal  Code,  with  the  intent  to 
steal  property  of  any  value  which  he  as- 
sumes is  within  the  building,  is  guilty  of  a 
violation  of  that  section,  and  that  the 
value  of  the  property  actually  within  the 
building  is  not  a  necessary  ingredient  of 
the  crime.  Our  Criminal  Code  was  adopted 
from  Ohio,  and  the  decisions  of  the  Ohio 
ft'jpreme  court  construing  the  Criminal  Code 
of  that  state  are  persuasive  whenever  a  like 
question  is  considered  in  this  court.  To  the 
same  effect  is  State  v.  Beal,  37  Ohio  St. 
108,  41  Am.  Rep.  490.  These  decisions  arc 
in  harmony  with  the  general  rule,  both  in 
England  and  in  America.     2  Bishop,  New 


Crim.  Law,  §  114.  Winslow  v.  State,  2^ 
Neb.  308,  41  N.  W.  1116,' does  not  sustaia 
the  accused's  position.  The  indictment  in 
that  case  did  not  allege  the  name  of  the- 
owner  of  the  burglarized  building,  and  did 
not  charge  that  the  intent  was  to  steal 
property  therein^  The  writer  of  the  opin- 
ion suggests  that,  if  the  accused  knew  that 
there  was  no  property  in  the  building,  his- 
entry  would  not  have  been  with  the  intent 
to  steal,  and  we  do  not  hesitate  to  reaffirm 
the  proposition.  We  did  not  say  that  tlie- 
criminal  intent  might  not  exist,  if  the  build- 
ing were  vacant  and  the  defendant  did  not 
know  that  fact,^nor  did  we  say  that,  in  or- 
der to  sustain  a  conviction  there  must 
have  been  proof  of  the  value  of  whatever- 
property  was  contained  therein. 

In  Ashford  v.  State,  36  Neb.  38,  63  N.  W. 
1036,  we  again  held  that  the  specific  intent 
alleged  must  be  established.  In  Williams- 
V.  State,  60  Neb.  526,  83  N.  W.  681,  the- 
accused  was  acquitted  of  the  charge  of  bur- 
glary, and  the  conviction  of  larceny  was  re- 
versed because  of  the  erroneous  instruction 
with  regard  to  that  crime.  Bergeron  v. 
State,  53  Neb.  752,  74  N.  W.  253,  lends- 
some  support  to  the  argument  of  counsel  for 
the  accused,  but,  in  view  of  the  decision 
in  Wheeler  v.  State,  supra,  the  district 
court  was  right  in  refusing  to  grant  a 
new  trial  because  of  the  condition  of  the 
evidence  with  respect  to  the  value  of  the 
persona]    property    within    the    mill.      The- 


fendant  had  the  intent  to  steal.     Hale  v. 
Com.  98  Ky.  353,  33  S.  W.  91. 

A  statute  of  Alabama  defined  burglary  as 
follows:  "Any  person  who,  either  in  the 
night  or  daytime,  with  intent  to  steal,  or 
to  commit  a  felony,  breaks  into  and  enters 
a  dwelling  house,  or  any  building  within 
the  curtilage  of  the  dwelling  house,  though 
not  forming  a  part  thereoi;  or  into  any 
shop,  store,  warehouse,  or  other  building, 
in  which  any  goods,  merchandise,  or  other 
valuable  thing  is  kept  for  use,  sale,  or  de- 
posit, is  guilty  of  burglary."  Construing 
this  statute,  it  has  been  held  that  it  is 
divided  into  two  members:  that  the  first 
makes  burglary  to  consist  in  breaking  into 
and  entering  a  dwelling  house  or  other 
building  within  the  curtilage,  "w^ith  intent 
to  steal  or  commit  a  felony,"  regardless  of 
whether  "any  goods"  etc.,  are  contained 
therein  or  not;  that  the  character  of  the 
house  and  the  intent  with  which  it  was 
broken  and  entered  make  the  offense,  and 
that  it  is  sufficient  for  the  indictment  to 
state  these  facts.  Crawford  v.  State,  44  Ala. 
382;  Potter  v.  State,  92  Ala.  37,  9  So.  402. 
The  second  member  of  the  statute  adds  to 
the  houses  broken  and  entered  another  char- 
acter which' did  not  belong  to  the  houses 
mentioned  in  the  first.  That  is,  they  must 
be  shops,  stores,  warehouses,  or  other  build- 
ings "in  which  any  goods,  merchandise,  or 
other  valuable  thing  is  kept  for  use,  sale, 
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or  deposit."     With  this  class  of  buildings,, 
therefore,  it  is  necessary  to  allege  that  they 
are  those  in  which  goods,  merchandise,  or 
other  valuable  thing  is  kept,  and  it  is  in- 
sufficient to  allege  merely  that  such  a  build- 
ing was  broken  into  with  intent  to  steal _ 
Crawford  v.  State,  44  Ala.  382;   Norris  v. 
State,  50  Ala.   126;   Rowland  v.   State,   55 
Ala.   210.     Thus,   an   indictment   is   insuffi- 
cient   which    charges    that    the    defendant, 
"with  intent  to  steal,  broke  into  and  entered 
the  cotton  house  of  Dr.  Thomas  Baltzell,  and 
stole  therefrom  one  bale  of  cotton  of  value 
less  than  $100,"  in  that  it  does  not  aver 
that  there  were  any  goods,  wares,  merchan- 
dise, or  any  other  valuable  thing  therein. 
Rowland  v.  State,  55  Ala."  210.     Under  this, 
statute  an  indictment  is  insufficient  which 
avers  that  the  defendant  entered  a  building 
belonging    to    the    class    mentioned    in    the- 
second  part  of  the  statute,  in  which  there 
were  stored   at   the   time   certain   specified 
goods    or    chattels,    without    also    averring 
that   they   were    things    of   value,    as   they 
might  have  been  worthless.     Norris  v.  State, 
50  Ala.  126;   Webb  v.  State,  52  Ala.  422; 
Robinson  v.   State,  52  Ala.   587.     So,   also,, 
an  indictment  has  been  held  to  be  insufficient 
which,  following  the  words  of  the  statute,, 
averred  that  a  store  was  entered  "in  which 
goods,  merchandise,  or  other  valuable  things- 
were  kept  for  use,"  etc.,  without  specifying- 
the  valuable  things,  and  alleging  that  they^ 
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third  paragraph  of  the  syllabus  in  Bergeron 
Y.  State,  supra  has  for  all  practical  pur- 
poses been  overruled;  and  to  the  end  that 
there  may  be  no  further  uncertainty  on  the 
subject,  it  is  now  formally  overruled. 
There  was  therefore  no  failure  of  proof  up- 
on any  material  allegation  in  the  informa- 
tion. 

The  court  did  not  err  in  refusing  to  give 
the  instructions  requested  concerning  an 
alibi.  The  accused  admits  being  in  the  im- 
mediate neighborhood  of  the  mill  at  the 
tima  it  was  burglarized.  The  court,  at  tho 
request  of  the  accused,,  instructed  the  jury 
that,  'to  warrant  a  conviction,  each  fact 
necessary  to  establish  the  guilt  t)f  the  ac- 
cused must  be  proved  by  competent  evi- 
dence beyond  a  reasonable  doubt;  and  the 
facts  and  circumstances  proved  should  not 
only  be  consistent  with  the  guilt  of  the  ac- 
cused, but  inconsistent  with  any  other  rea- 
sonable hypothesis  or  conclusion  than  that 
of  guilt."  The  court  also  minutely  defined 
all  of  the  elements  of  the  crime  of  burglary, 
and  told  the  jury  that  the  accused  was  pre- 
sumed to  be  innocent  until  proved  guilty 
beyond  all  reasonable  doubt;  that  if  the 
state  failed  to  thus  establish  a  single  ele- 
ment of  the  crime,  they  must  acquit,  and 
that  it  was  their  duty,  if  possible,  to  recon- 
cile the  testimony  with  the  presumption  of 
innocence.  The  jury,  therefore,  assisted  as 
they  were  by  the  instructions,  must  have 
understood  that,  if  the  accused  was  in  or 


near  the  station  closet  at  the  time  Heidulk. 
saw  the  burglar  within  the  mill,  Schultz 
could  not  be  guilty;  and,  further,  that,  if 
they  had  any  reasonable  doubt  that  Heidulk 
could  or  did  accurately  identify  the  accused 
as  the  guilty  person,  they  should  acquit. 
There  was  therefore  no  prejudicial  error  in 
not  giving  the  instructions  requested. 
State  V.  Shroyer,  104  Mo.  441,  24  Am.  St. 
Rep.  344,   16  S.  W.  286. 

Counsel  for  the  accused  argues  that,  since, 
his  client  denied  under  oath  that  he  was  in 
the  mill,  and  no  witness  corroborates  Hei- 
dulk, the  conviction  should  not  be  permitted 
to  stand.  We  have  referred  to  some  facts 
tending  to  corrobosate  Heidulk,  but  if  the 
case  stood  sustained  by  Heidulk's  testimony 
alone,  and  contradicted  by  the  accused,  if 
the  testimony  given  by  the  witness  for  the 
state  seemed  reasonable,  with  nothing  to 
suggest  that  he  was  connected  with  the 
offense,  it  would  be  sufficient  to  sustain 
the  verdict.  12  Cyc.  Law  &  Proc  p.  486. 
We  are  of  the  opinion-  there  is  sufficient 
proof  that  access  was  not  gained  to  the 
mill  through  an  open  door  or  window, 
but  that  the  entry  was  forcible.  The  ac- 
cused was  tried  in  a  community  where  he 
had  resided  for  many  years.  Some  of  the 
jurors  must  have  known  him,  and  with  that 
knowledge,  aided  by  his  appearance  on  the 
stand,  were  in  a  situation  to  find  whether 
Heidulk  or  the  accused  told  the  truth,  and 
to  give  credit  accordingly. 


were  of  value.  Neal  v.  State,  53  Ala.  465; 
Davis  V.  State,  54  Ala.  88;  Danner  v.  State, 
54  Ala.  127.  25  Am.  Rep.  662.  But  it  uas 
been  held  tnat  an  indictment  alleging  sub- 
stantially in  the  language  of  the  statute 
entry  of  a  building  in  which  "goods  or  mer- 
chandise" were  kept  for  use,  sale,  or  deposit, 
sufficiently  shows  value,  without  alleging 
the  specific  value  in  dollars  and  cents;  since 
the  law  conclusively  presumes  that  they  are 
of  value.  Wicks  v.  State,  44  Ala.  398 ;  Hen- 
derson V.  State,  70  Ala.  23,  45  Am.  Rep. 
72;  Kelly  v.  State,  72  Ala.  247;  McCormick 
V.  State,  141  Ala.  75,  37  So.  377.  Under 
this  statute  an  indictment  is  sufficient 
which,  after  averring  that  the  building 
entered  contained  specified  chattels,  alleged 
that  they  were  of  value,  though  without 
specifying  the  exact  value.  Webb  v.  State, 
52  Ala.  422;  Matthews  v.  State,  55  Ala. 
65.  Under  this'  statute  an  averment  in  an 
indictment  for  burglary  that  defendant 
entered  a  building  "in  which  goods,  mer- 
chandise, meat,  flour,  things  of  value,  were 
kept,"  etc.,  sufficiently  alleges  that  tho 
articles  had  value.  Hurt  v.  State,  55  Ala. 
214.  So,  an  averment  in  an  indictment  for 
burglary  that  the  defendant  entered  a  build- 
ing "in  which  goods,  merchandise,  and 
things  of  value  were  kept  for  use,"  etc.,  suf- 
ficiently shows  that  things  of  value  were,  at 
the  time  of  the  breaking  and  entry  of  the 
building,  kept  therein.  Williams  v.  State, 
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67  Ala.  183.  The.  state  must  prove  that  the 
goods  contained  in  the  house  described  in 
the  second  part  of  the  statute,  which  had 
been  entered,  are  'things  of  value.  Rowland 
V.  State,  55  Ala.  210. 

— ^what  words  necessarily  import  value. 

In  an  indictment  under  a  statute  provid- 
ing for  punishment  of  one  who  breaks,  etc., 
"with  intent  to  steal  property  of  any  value, 
the  words  "goods  and  chattels,"  ex  vi  ter- 
mini, import  value,  and  it  is  not  necessary 
to  aver  that  they  were  of  value.  Spencer  v. 
State,  13  Ohio,  401. 

The  words  "personal  property"  in  an  in- 
dictment ex  vi  termini  import  value,  and  it 
is  unnecessary  to  allege  that  it  is  of  any 
value.  Boose  v.  State,  10  Ohio  St.  678.  See 
also  the  Alabama  cases  cited  in  the  preced- 
ing subdivision. 

Right  to  admit  evidence  of  value  to  assess- 

punishment. 

Where  the  jury  assesses  the  penalty,  it 
is  competent  to  admit  evidence  of  the  value 
of  the  goods  stolen  as  an  aid  to  the  assess- 
ment, although  the  value  of  the  goods  may 
be  immaterial  in  determining  whether  the 
offense  of  burglary  has  been  committed. 
Franks  v.  State,  —  Tex.  Crim.  Repu  — ,  46 
S.  W.  1013.  R.  A.  K 
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Upon  the  entire  record  we  find  no  error 
prejudicial  to  the  acused»  and  the  judgment 
of  the  District  Court  ia  affirmed. 


NEBRASKA  SUPREME  COURT. 

STATE  OF  NEBRASKA 

V. 

CHICAGO,     BURLINGTON,     &     QUINCY 
RAILROAD  COMPANY. 

(88  Neb.  669,  130  N.  W.  296.) 

CfOnrts  —  oonstitutional  Jarisdictlon. 

1.  By  the  provisions  ^f  the  Constitution, 
this  court  has  original  jurisdiction  of  all 
civil  cases  in  which  the  state  is  a  party. 

Same  —  original  Jurisdiction. 

2.  Any  civil  action  in  which  the  state 
has  such  interest  as  that  the  action  may  be 
brought  and  prosecuted  in  the  name  of  the 
state  is  within  the  original  jurisdiction  of 
this  court. 

Injunction  —  irioiation  of  statute. 

3.  A  court  of  equity  has  jurisdiction  to 
enjoin  the  violation  by  a  railroad  corpora- 
tion of  an  act  of  19 09,  which  forbids  in- 
toxication and  the  drinking  of  intoxicating 
liquors  upon  railroad  trains.  Laws  1909, 
chap.  83. 

Same  —  action  by  attorney  general. 

4.  Such  action  is  properly  brought  in  the 
name  of  *the  state  by  the  attorney  general, 
acting  in  his  official  capacity,  upon  the  ap- 
plication of  the  state  railway  commission; 
and  when  so  brought,  this  court  has  orig- 
inal jurisdiction  thereof.  ' 

(Barnes,  J.,  dissents.) 

(February  28,  1911.) 

ON  DEMURRER  to  a  petition  for  an 
injunction  to  restrain  defendants  from 
violating  a  law  forbidding  the  selling  or 
furnishing  of  intoxicating  liquors  on  rail- 
road trains  without  a  license.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Thompson,  Attorney 
General,  and  G.  6.  Martin  for  the  State. 

Messrs.  James  £.  Kelby  and  H.  F. 
Rose  for  defendant. 

SedgwiclE,  J.,  delivered  the  opinion  oi 
the  court: 

This  is  an  original  action  in  this  court, 
begun  in  the  name  of  the  state  by  the 
attorney  general,   upon   the  application  of 

Headnotes  by  Sedgwick,  J. 


Note.— For  injunction  at  suit  of  state 
against  public  nuisance  which  is  also  a 
crime,  see  notes  to  State  ex  rel.  Crow  v. 
Canty,  15  L.R.A.(N.S.)  747;  State  v.  Ehr- 
lick,  23  L.R.A.(N.S.)  691;  and  Lyric  The- 
ater v.  State,  33  L.R.A.(N.S.)  325. 
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the  state  railway  commission.  The  peti- 
tion alleges  that  defendant  is  a  corporation 
authorized  to  do  business  in  this  state, 
and  that  the  business  which  it  is  authorized 
to  do  ''is  the  building  and  operation  of  pub- 
lic highways  in  said  state  for  the  carriage 
and  transportation  of  persons  and  property 
within  and  through,  and  in  and  out  of,  said 
state,  for  hire  and  profit.  That  defendant 
has  been  for  many  years  last  past,  and  now 
is,  operating  about  2,000  miles  of  railroad 
in  the  state  of  Nebraska,  carrying  thereon 
and  thereover  passengers  and  freight,  both 
state  and  interstate;  and  that  on  many  of 
its  passenger  trains  in  said  state  it  main- 
tains and  hauls  dining  and  buffet  cars 
for  the  convenience  and  accommodation  of 
its  passengers,  and  for  profit  and  benefit  to 
defendant."  That,  notwithstanding  the 
provisions  and  prohibitions  of  the  statute 
hereinafter  set  forth,  *'the  said  defendant, 
by  and  through  its  employees,  agents,  con- 
ductors, and  porters,  has  been  continuously, 
for  many  years  last  past,  and  now  is.  fur- 
nishing, supplying,  and  selling  to  its  pas- 
sengers patronizing  said  dining  and  buffet 
cars,'  through  its  servants,  agents,  conduc- 
tors, and  porters,  in  and  upon  its  said  dining 
ajid  buffet  cars  in  the  state  of  Nebraska,  in- 
toxicating, malt,  spirituous,  and  vinous 
liquors  without  itself  or  its  porters,  serv- 
ants, agents,  or  conductors  first  having  pro- 
cured a  license  to  sell  such  liquors  in  the  . 
counties  through  which '  it  hauls  its  said 
dining  and  buffet  cars  in  the  state  of  Ne- 
braska." It  specified  forty- five  counties 
of  the  state  through  which  the  defendant  so 
operates,  and  alleges:  "That  the  sales  of 
said  liquors  on  said  cars  are  unlawfully 
made,  and  said  liquors  are  unlawfully  suf- 
fered and  permitted  by  defendant,  its 
agents,  conductors,  employees,  and  porters, 
to  be  drunk  thereon ;  *  that  the  attention 
of  defendant  has  been,  by  the  Nebraska 
State  Railway  Commission,  repeatedly 
called  to  the  fact  that  such  liquors  were 
and  are  being  unlawfully  sold  on  its  said 
cars;  that  said  commission  has  urged  and 
requested  defendant  to  desist  from  selling 
said  'liquors  on  said  cars;  yet,  notwith- 
standing said  notice  and  request  by  eaid 
commission,  defendant  has  failed,  neglected, 
and  refused  to  discontinue  said  unlawful 
conduct,  and  still  fails,  neglects,  and  re- 
fuses to  respect  the  laws  of  the  state  of 
Nebraska  in  that  behalf  and  the  request 
and  demand  of  the  said  Nebraska  State 
Railway  Commission;  that  said  dining  and 
buffet  cars  on  which  said  intoxicating  li- 
quors are  by  defendant,  its  agents,  con- 
ductors, employees,  and  porters  so,  as  afore- 
said, unlawfully  sold  and  suffered  and  per- 
mitted to  be   drunk   are   attached  to  and 
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liauled  by  its  fast  limited  passenger  trains, 
u'hich  do  not  stop  at  all  its  stations  on  its 
lines,  but  only  at  a  limited  number  thereof, 
making    rapid    runs    and   crossing   county 
lines  without  stopping,  and  stopping  only  a 
few    minutes    at    larger    stations,    thereby 
making  it  impossible  for  county  and  prose- 
cuting attorneys  to  locate  the  exact  county 
where  sales  are  made,  the  name  or  names 
of    the  individual   or   individuals   through 
whom  the  sale  or  sales  are  made,  the  name 
or  names  of  the  person  or  persons  to  whom 
the  sate  or  sales  are  made,  thus  rendering 
it   practically   impossible  for   such   county 
attorneys  to  bring  and  successfully  prose- 
cute  criminal    actions   for   individual   vio- 
lations of  the   law.     Moreover,   it   is  ren- 
dered   practically   impossible   to   make   ar- 
rests of  persona  on  said  trains  without  in- 
terfering with  and  delaying  interstate  com- 
merce   and    the    carrying    of  .  the    United 
States  mails;    and  to   secure  obedience  to 
and   respect  for  the  laws  of  the   state  of 
Nebraska  in  the  premises,  the  state  is  with- 
out any  adequate  remedy  or  means  of  re- 
<lressy  except  in  a  court  of  equity  by  injunc- 
tion to  restrain  defendant,  its  officers,  agents, 
servants,   conductors,    employees,   and   por- 
ters   from    violating   said   law.     That   de- 
fendant did  not  have,  and  has  not  now,  any 
«xpress  power  or  authority  under  its  arti- 
cles of  incorporation  or  charter  to  sell  in- 
toxicating liquors  within  the  state  of  Ne- 
braska, nor  is  the  power  or  authority  to 
sell  intoxicating  liquors  one  of  the  implied 
powers   ot    such    corporation,   nor    is    such 
sale    incidentally*  necessary    to   enable    de- 
fendant to  carry  into  effect  its  express  or 
chartered  powers  as  a  corporation;  and  all 
sales  of  intoxicatingi  liquors  that  are  being 
made  and  have  been  made  by  defendant  are 
ultra  vires;  and  that  the  sale  of  intoxicat- 
ing liquors  by  and  on  the  part  of  defendant 
constitutes  an  excess  and  abuse  of  its*  cor- 
porate franchise,  a  violation  of  public  law 
to  the  public  detriment,  productive  of  pub- 
lic mischief,  tends  to  defeat  public  policy, 
and  constitutes  a  continuous  nuisance  that 
cannot  be  stopped  or  abated,  except  by  in- 
junctive order  made  and  issued  in  and  by 
a  court  of  equity."    The  petition  also  asks 
for  a  temporary  injunction  against  the  de- 
fendant, restraining  and  enjoining  the  de- 
fendant, "its  agents,  officers,  servants,  con- 
ductors, employees,  and  porters,  from  sell- 
ing   intoxicating,   malt,    spirituous,   or   vi- 
nous liquors  to  its  passengers  or  others  on 
its  said  dining  and  buffet  car  or  cars,  or 
on  any  other  of  its  said  cars,  in  its  trains 
carrying  passengers  in  any  of  the  counties 
in  the  state  of  Nebraska  through  which  the 
same  are  hauled,   in  which  defendant  has 
not  first  procured  a  license  to  sell  said  li- 
quors, and  enjoining  and  restraining  said 
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defendant,  its  agents,  officers,  servants,  con- 
ductors, employees,  and  porters,  from  suf- 
fering and  allowing  said  liquors  to  be 
drunk  upon  its  passenger  trains  within  the 
state  of  Nebraska;  that  upon  the  final  hear- 
ing of  this  cause  said  injunction  be  made 
perpetual." 

To  this  petition  the  defendant  has  filed 
a  general  demurrer  upon  two  grounds: 
First,  "The  court  has  no  jurisdiction  of 
the  subject-matter  of  the  action."  Second, 
'The  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  The  stat- 
ute forbids  the  selling  of  intoxicating  li- 
quors in  this  state  without  first  obtaining 
a  license  therefor;  and  in  1909  the  legisla- 
ture enacted  a  statute  entitled,  "An  Act 
to  Prevent  Intoxication  and  the  Drinking 
of  Intoxicating  Liquors  on  Passenger 
Trains  and  Coaches  in  the  State  of  Nebras- 
ka, and  Providing  a  Penalty  for  Failure 
to  Enforce  the  Provisions  Thereof."  Laws 
1909,  chap.  83.  The  act  appears  as 
§  4255cl  to  4255c4  of  the  Compiled  Stat- 
utes of  1909.  The  Ist  section  of  the  act  is 
as  follows:  "It  shall  be  unlawful  for  any 
person  to  be  found  in  a  state  of  intoxica- 
tion or  to  drink  intoxicating  liquors  of  any 
kind,  as  a  beverage,  upon  any  railway  pas- 
senger train,  coach,  closet,  or  vestibule 
thereof,  or  platform  connected  therewith, 
while  said  passenger  train,  or  coach  is  in 
the  service  of  passenger  transportation 
within  this  state;  and  all  conductors  find- 
ing any  person  in  a  state  of  intoxication, 
or  drinking  intoxicating  liquors  of  any 
kind,  as  a  beverage,  upon  said  train  or 
trains,  are  hereby  authorized  and  empow- 
ered to  remove  such  person  from  the  train; 
and  if  any  person  found  drinking  intoxi- 
cating liquors  thereon  shall  not  desist 
or  abstain  immediately  after  being  advised 
to  so  do  by  such  conductor,  then  such  in- 
toxicated person  or  persons  drinking  in- 
toxicating liquors  of  any  kind  as  a  bever- 
age upon  said  train  may  be  removed  by 
such  conductor  at  the  first  station  at  which 
the  train  may,  stop,  having  a  depot  and  a 
depot  platform,  provided  that  such  removal 
shall  not  take  ptace  in  the  nighttime,  un- 
less there  are  people  upon  said  platform  in 
whose  charge  such  person  so  removed  may 
be  placed;  and  if  the  person  removed  has 
any  unused  portion  of  his  ticket  for  trans- 
portation, the  conductor  so  removing  him 
from  said  train  shall  furnish  the  person  so 
removed  with  a  written  statement  showing 
the  amount  of  such  unused  transportation, 
and  the  same  shall  entitle  the  holder  to  a 
refund,  from  the  railroad  company  issuing 
the  same,  of  the  value  of  the  unused  trans- 
portation, which  shall  be  payable  at  any 
station  of  the  company   where  tickets  are 
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sold,  upon  demand  and  surrender  of  the 
conductor's  written  statement  aforesaid." 
The  2d  section  makes  it  a  misdemeanor  for 
any  person  to  be  found  in  an  intoxicated 
condition  riding  upon  railroad  trains,  or 
found  drinking  intoxicating  liquors  of  any 
kind  as  a  beverage  after  having  been  or- 
dered to  desist  therefrom' by  the  conductor, 
while  on  such  train.  The  3d  section  makes 
it  the  duty  of  the  railroad  companies  to 
keep  the  provisions  of  this  act  in  plain, 
legible  print,  posted  -in  some  conspicuous 
place  in  each  and  every  passenger  coach, 
sleeping  or  dining  car;  and  the  4th  section 
of  the  act  makes  it  the  duty  of  the  Ne- 
braska State  Railway  Commission  "to  see 
that  the  provisions  of  this  act  are  en- 
forced." 

The  first  question  presented  is  as  to  tho 
jurisdiction  of' this  court.  The  original  ju- 
risdiction of  this  court  is  derived  from  the 
Constitution.  Legislation  cannot  enlarge 
or  restrict  it.  The  Constitution  gives  this 
oourt  original  jurisdiction,  of  all  "civil 
cases  in  which  the  state  is  a  party."  Const, 
art.  6,  §  2.  If  an  action  of  this  nature 
can  properly  be  brought  by  the  state,  this 
court  has  original  jurisdiction  thereof.  Tlie 
question  of  jurisdiction,  then,  depends  upon 
the  two  propositions:  First,  is  this  a  mat- 
ter of  equitable  cognizance?  Second,  if 
it  is,  is  the  state,  as  such,  the  proper  party 
to  prosecute  the  action?  The  courts  of  this 
state,  so  far  as  we  are  aware,  have  never 
been  called  upon  to  enjoin  the  sale  of  li- 
quor, nor  to  enjoin  any  action  that  did 
not  affect  property  rights,  nor  directly 
interfere  with  personal  rights  or  privileges. 
This  action  so  far,  then,  is  without  prec- 
edent in  this  state.  But  this  is  not  a 
reason  for  refusing  the  aid  of  a  court  of 
equity.  The  jurisdiction  of  such  courts 
arose  from  the  necessity  of  adapting  new 
remedies  to  new  conditions.  It  is  the  duty 
of  a  court  of  equity,  as  was  said  by  an 
early  English  chancellor,  to  "adapt  its 
practice  and  course  of  proceeding,  as  far 
as  possible,  to  the  existing  state  of  society, 
and  to  apply  its  jurisdiction  to  all  those 
new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  con- 
tinually arise,  and  not,  from  too  strict 
an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline 
to  administer  justice  and  to  enforce  rights 
for  which  there  is  no  other  remedy;"  and 
Judge  Redfield  remarks  that  this  language 
of  the  chancellor  "is  certainly  worthy  of 
the  ablest,  the  wisest,  and  best  judges  who  | 
ever  administered  the  chancery  law  of  Eng-  ^ 
land  or  America."  2  Redfield,  Railways, 
6th  ed.  p.  366.  We  are,  then,  to  inquire 
whether  this  proceeding  is  founded  on  rea- ' 
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son  and  justice  and  comes  within  the  fun- 
damental and  long-established  principles  of 
equity  jurisprudence.  State  ex  rel.  Vance 
v.  Crawford,  28  Kan.  726,  42  Am.  Rep.  382. 
It  will  be  conceded  that  equity  will  not  in- 
terfere to  punish  crime;  it  will  not  enjoin 
actions  solely  because  they  are  forbidden  by 
the  criminal  law.  The  criminal  law  is  io 
be  enforced  by  prosecution  for  its  violation, 
in  which  the  right  of  trial  by  jury  must 
remain  inviolate.  But  the  jurisdiction  of 
a  court  of  equity  "is  not  ousted  by  the  fact 
that  the  obstructions  are  accompanied  by 
or  consist  of  acts  in  themselves  violafions 
of  the  criminal  Maw."  Re  Debs,  ]58  U.  S. 
565,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900. 
If  the  facts  are  such  as  to  require  equitable 
action,  those  courts  will  apply  the  remedy, 
although  the  act  enjoined  is  criminal  and 
may  be  punished  as  such.  "The  penalty 
for  a  violation  of  such  injunction  is  no  sub- 
stitute for,  and  no  defense  to,  a  prosecution 
for  criminal  offenses  committed  in  the 
course  of  such  violation."  Re  Debs,  supra. 
The  opinion  of  Mr.  Justice  Brewer  in  the 
case  above  cited  is  unusual,  even  in  the 
work  of  that  eminent  jurist,  for  its  clear- 
ness of  expression  in  the  application  of 
established  principles  to  new  conditions; 
and  while  we  derive  much  assistance  from 
that  opinion,  it  contains  one  expression 
which  has  caused  the  writer  much  hesita- 
tion and  careful  study.  At  page  593  of  158 
U.  S.,  of  the  official  report,  the  author  says  : 
"Something  more  than  the  threatened  com- 
mission of  an  offense  against  the  laws  ot 
the  land  is  necessary  to  call  into  exercise 
the  injunctive  powers  of  the  court.  There 
must  be  some  interferences^  actual  or 
threatened,  with  property  or  rights  of  a 
pecuniary  nature;  but  when  such  interfer- 
ences appear,  the  jurisdiction  of  a  court 
of  equity  arises,  and  is  not  destroyed  by 
the  fact  that  they  are  accompanied  by  or 
are  themselves  violations  of  the  criminal 
law."  The  same  great  jurist  said  in  an- 
other case:  "The  dollar  is  not  always  the 
test  of  the  real  interest.  It  may  properly 
be  sacrificed,  if  anything  of  higher  value 
be  thereby  attained."  United  States  v. 
Western  U.  Teleg.  Co.  (C.  C.)  60  Fed.  28. 
It  seems  to  us  that  civilization  is  so  far 
advanced  that  there  are  rights  and  privi- 
leges not  predicated  upon  "the  dollar,"  that 
are  worthy  of  the  protection  of  the  state, 
and  when  other  means  fail,  the  principles 
of  equity  jurisprudence  have  suflticient  vi- 
tality to  afford  the  means  adequate  for  that 
purpose. 

There  is  another  element  in  this  case  not 
involved  in  the  case  considered  by  Mr.  Jus- 
tice Brewer,  and  which,  it  seems  to  us,  is 
of  controlling  importance.     The  defendant 
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ift  a  publio-flerrice  eorporation;  it  exercises 
the  right  of  eminent  domain,  and  is  one  of 
the  inatrumentalities  of  the  state  lor  pro- 
moting the  public  welfare.  As  such  the 
«tate  exercises  a  direct  supervision  and 
control  over  it,  and  is  in  a  sense  responsible 
for  itB  policiea  and  methods.  The  supreme 
court  of  Wisconsin  has  said  that  a  court 
of  equity  will  assume  jurisdiction:  "(1) 
Wlien  a  eorporation  is  abusing  powers  given 
for  public  purposes;  (2)  or  is  committing 
a  breach  of  trust;  {3)  or  is  acting  adverse- 
ly to  public  policy."  Atty.  Gen.  v.  Chicago 
A  N.  W.  R.  Co.  35  Wis.  426,  627.  The  su- 
preme court  of  Indiana  enjoined  an  incor- 
porated social  club  from  conducting  prize 
fights,  and  stated  the  law  to  be  that  "an 
injunction  against  the  abuse  of  corporate 
privileges''  by  conducting  prize  fights  will 
not  be  denied'  because  the  wrongful  acts 
constitute  crimes."  Columbian  Athletic 
Club  y.  SUte,  143  Ind.  08,  28  L.R.A.  727, 
52  Am.  St.  Rep.  407,  40  N.  B.  014.  In  Kan- 
sas an  action  was  brought  to  "perpetually 
shut  up  and  abate  the  further  continuance 
of  a  certain  illegal  liquor  saloon."  The 
court  declared  that  such  a  saloon  is  a  public 
nuisance,  not  only  by  the  express  provisions 
of  their  statute,  but  also  "from  the  neces- 
siary  implications  of  the  statute,  and  by  the 
indirect  force  of  the  statutes,  which  make 
the  keeping  of  the  saloon,  and  the  consum- 
mation of  each  sale  of  intoxicating  liquors, 
criminal  offenses."  The  matter  is  discussed 
at  large,  and  the  court  concludes  that  the 
relief  ought  to  be  granted  but  for  the 
provisions  of  their  statute,  which  directs 
that  "upon  the  judgment  of  any  court  hav- 
ing juri8di<*tion,  finding  such  place  to  be  a 
nuisance  under  this  section,  the  sheriff, 
deputy,  or  under  sheriff,  or  the  .constable  of 
the  proper  county,  or  marshal  of  any  city 
where  the  same  is  located,  shall  be  directed 
to  shut  up  and  abate  such  place."  State 
ex  rel.  Vance  v.  Crawford,  supra.  This  is 
held  to  be  a  plain  and  adequate  remedy  at 
law,  granting  all  the  relief  that  a  court 
of  equity  could  give. 

Our  statute  does  not  provide  such  a  rem- 
edy at  law,  and  the  conditions  of  this  case 
are  quite  different  from  those  involved  in 
the  suppression  of  an  ordinary  illegal  liquor 
saloon.  The  policy  of  our  state  as  regards 
the  matters  herein  complained  of  is  clearly 
marked  out  in  its  legislation.  Ihe  sale  of 
intoxicating  liquors  without  license  is  ille- 
gal. The  sale  or  use  of  intoxicating  drinks 
on  railroad  trains  is  especially  contrary  to 
the  declared  policy  of  the  state.  There  cau 
be  no  doubt  that  it  is  within  the  authority 
of  the  legislature  to  declare  and  enforce 
this  policy.  The  comfort  and  cafety  of  the 
traveling  public  are  involved,  as  well 
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as  other  ordinary  considerations  usually 
thought  sufficient  to  bring  the  subject-mat- 
ter of  the  legislation  within  the  police  pow- 
er of  the  state.  Contrary  to  this  policy  of 
the  state,  this  great  corporation,  which  is 
peculiarly  subject  to  the  regulation  and  con- 
trol of  the  lawmaking  power,  is  encourag- 
ing and  promoting  the  drinking  of  intox- 
icating liquors  by  its  passengers  on  its 
trains,  in  direct  violation  of  the  laws  of 
the  state,  and  in  direct  violation  of  the 
duty  expressly  imposed  upon  it  by  the  stat- 
ute which  is  designed  to  prevent  such  prac- 
tice in  the  interest  and  for  the  safety  of 
the  people  of  the  state,  for  whose  service 
the  corporation  was  created,  and  whose 
convenience  and  safety  it  is  required  by 
law  to  serve  and  protect.  It  is  doing  this, 
"not  merely  occasionally  or  incidentally, 
but  .  .  .  openly,  publicly,  repeatedly, 
continuously,  persistently,  and  in  direct 
defiance  of  the  Constitution  and  statutes  of 
the  state.  This,  we  think,  makes  them  nui- 
sances by  the  necessary  implications  of  the 
statutes,  and  by  the  necessary  but  indirect 
force  of  the  statutes.  The  repeated,  con- 
tinuous, and  persistent  violations  of  the 
statutes  are  what  makes  them  nuisances, 
independent  of  the  express  terms  of  the 
statute  declaring  them  to  be  such.  Indeed, 
we  would  think  that  every  place  where  a 
public  statute  is  openly,  publicly,  repeated- 
ly, continuously,  persistently,  and  inten- 
tionally violated  is  a  public  nuisance." 
State  ex  rel.  Vance  v.  Crawford,  supra.  In 
that  case  their  statute  provided  a  complete 
and  adequate  jemedy,  but  our  statute  has 
failed  to  do  so.  A  reference  to  the  allega- 
tions of  the  petition  above  quoted  will  show 
that  individual  prosecutions,  if  indeed  prac- 
ticable, are  wholly  inadequate  to  the  situa- 
tion. It  is  not  so  much  a  matter  of  injury 
to  the  several  counties  through  which  these 
trains  pass,  or  the  people  thereof,  as  it  is 
to  the  people  of  the  state  generally,  who 
travel  through  those  counties.  Experience 
shows  that  the  burden  and  expense  of  en- 
forcing the  law  and  vindicating  the  policy 
of  the  state  will  not  be  assumed  by  local 
prosecuting  authorities;  and  that  the  prob- 
able failure  of  such  attempted  prosecutions 
in  a  measure,  at  least,  justifies  such  in- 
action. 

We  think  that  these  considerations  re- 
quire courts  of  equity  to  assume  jurisdic- 
tion, and  also  invest  the  state  with  the 
power  and  duty  to  act.  In  the  same  case 
to  which  we  have  so  often  referred  we  find 
the  following  language:  "It  is  obvious 
from  these  decisions  that,  while  it  is  not 
the  province  of  the  government  to  inter- 
fere in  any  mere  matter  of  private  contro- 
versy   between    individuals,   or   to    use    itsi 
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gretit  powers  to  enforce  the  rights  of  one 
against  another,  yet,  whenever  the  wrongs 
oomplained  of  are  such  as  affect  the  public 
at  large,  and  are  in  respect  of  matters 
which,  by  the  Constitution,  are  intrusted 
to  the  care  of  the  nation,  and  concerning 
which  the  nation  owes  the  duty  to  all  the 
citizens  of  securing  to  them  their  common 
rights,  then  the  mere  fact  that  the  gov- 
ernment has  no  pecuniary  interest  in  the 
controversy  is  not  sufficient  to  exclude  it 
from  the  courts,  or  prevent  it  from  taking 
measures  therein  to  fully  discharge  those 
oonstitutional  duties."  Re  Debs,  supra. 
This  seems  also  to  be  the  duty  of  the  state 
in  such  matters  as  are  intrusted  to  its 
care. 

In  State  v.  Pacific  Exp.  Co.  80  Neb. 
823,  18'L.R.A.(N.S.)  664,  115  N.  W.  619, 
the  original  jurisdiction  of  this  court  is 
maintained  in  language  stronger  than  is 
necessary  to  justify  our  jurisdiction  in 
this  case.  This  court,  speaking  through 
Letton,  J.,  there  declared  the  law  to  be: 
"The  jurisdiction  conferred  upon,  this 
court  by  the  Constitution  Mn  all  civil  cases 
in  which  the  state  shall  be  a  party'  is  not 
confined  to  cases  in  which  the  state  has  a 
mere  pecuniary  interest,  but  may  extend 
to  all  cases  in  which  the  state,  through  its 
proper  officers,  seeks  the  enforcement  of 
public  right  or  the  restraint  of  public 
wrong.  ...  A  wrong  of  a  nature 
which  affects  the  rights  and  interests  of 
people  living  in  almost  every  city,  town, 
and  village  in  the  state,  as  well  as  per- 
sons living  in  the  country,  when  commit- 
ted by  a  public-service  corporation,  is  a 
public  wrong.  An  action  to  restrain  such 
wrong  by  the  state  is  within  the  jurisdic- 
tion of  this  court."  This  view  of  the  law 
is  again  emphatically  indorsed  by  the 
court,  speaking  through  Barnes,  J.,  in 
State  V.  Adams  Exp.  Co.  85  Neb.  25,  — 
L.R.A.(N.S.)  — ,  122  N.  .W.  691.  Refer- 
ring to  the  decisions  above  recited,  he 
says:  "On  proper  pleas,  and  after  a  full 
hearing,  the  jurisdiction  of  the  court  and 
the  right  of  the  state  to  maintain  the  ac- 
tion were  sustained.  .  .  .  Having  final- 
ly adjudicated  those  questions,  they  will 
not  again  be  referred  t6  in  this  opinion." 
We  must  now  sustain  these  principles  in 
the  case  at  bar,  or  overrule  those  decisions. 

The  statute  expressly  makes  it  the  duty 
of  the  state  railway  commission  to  spc  that 
the  law  against  having  or  drinking  in- 
toxicating liquors  on  railroad  trains  is  en- 
forced. In  performing  that  duty,  the  rail- 
way commission  advised  and  sanctioned 
these  proceedings.  We  conclude,  then,  that 
the  matter  presented  is  a  proper  subject  for 
equitable  cognizance;  it  is  within  the  prov- 
ince of  the  state  to  prosecute  the  proceed- 
ings, and,  the  state  being  the  proper  party 
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plaintiff,  this  court  has  original  jurisdic- 
tion. 

The  demurrer  to  the  petition  Ib  therefore 
overruled. 

lietlon,  J.,  absent  and  not  sitting. 

Barnes,  J.,  dissenf(ing: 

I  am  unable  to  concur  in  the  majority 
opinion.  It  was  the  purpose  of  the  funda- 
mental law  to  make  this  a  court  of  review,, 
and  not  one  of  general  jurisdiction.  To 
that  end  the  Constituion,  by  which  this- 
court  was  created,  fixed  and  determined  its 
jurisdiction.  It  is  expressly  stated  in  that 
instrument  that  "the  supreme  court  shalT 
have  jurisdiction  in  all  cases  relating  to  the 
revenue,  civil  cases  in  which  the  state  is  a 
party,  mandamus,  quo  warranto,  habeas- 
corpus,  and  such  appellate .  jurisdiction  as 
may  be  provided  by  law."  Const,  art.  6, 
§  2.  Construing  that  section,  we  have  here- 
tofore consistently  refused  to  assume  origi- 
nal jurisdiction  in  equity  cases  where  an 
injunction  was  sought  as  the  main  or  prin- 
cipal remedy.  The  only  exceptions  to  thi» 
rule  are  the  suits  brought  to 'enforce  anti- 
trust laws,  and  the  express  cases  men- 
tioned in  the  majority  opinion.  Those  casea 
were  properly  brought  and  prosecuted  by 
the  state  as  the  party  plaintiff,  and  in  all 
of  them  the  property  rights  of  the  citizens 
of  the  state  generally  were  directly  in- 
volved, and  it  clearly  appeared  in  all  of 
them  that  in  no  other  way  could  those 
rights  be  conserved  and  protected.  It  i» 
therefore  clear  that  those  cases  were  within 
the  rule  announced  by  Judge  Brewer  in 
the  Debs  Case,  which  is  so  often  referred 
to  in  the  majority  opinion.  It  is  perfectly 
apparent,  however,  that  this  is  a  suit 
brought  for  the  sole  purpose  of  enforcing 
our  criminal  law  by  enjoining  the  defend- 
ant from  violating  the  provisions  of  chap- 
ter 50  of  the  Compiled  Statutes,  entitled 
"Liquors,"  and  commonly  called  the  "Slo- 
cumb  law."  To  say  that  this  court  has 
original  jurisdiction  in  all  civil  actions  iu 
which  the  state  is  a  party — and  the  state 
is  a  party  to  this  action;  therefore  this 
court  has  original  jurisdiction  to  enter- 
tain it — is  reasoning  in  a  circle,  so  to  speak. 
If  this  were  the  rule,  it  would  require  us 
to  take  jurisdiction  of  all  civil  aetiona 
brought  to  prevent  the  violation  of  any  of 
the  provisions  of  our  Criminal  Code,  for 
in  all  such  cases  the  state  would  necessarily 
be  the  party.  It  was  never  intended  that 
this  court  should  have  original  jurisdiction 
in  every  civil  case  where  the  state  could 
be  made  a  party  plaintiff.  It  seems  clear 
that  that  provision  applies  only  to  those 
cases  where  the  state  really  and  in  fact  has 
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such  an  interest'  as  entitles  it  to  substan- 
tial relief,  either  by  way  of  protecting  its 
property  or  the  property  and  rights  of  its 
citizens  generally.  It  is  worse  than  idle 
to  assert,  in  order  to  assume  jurisdiction, 
that  the  sale  of  malt,  spirituous,  or  vinous 
liquor,  to  be  served  to  the  patrons  of  the 
defendant's  railroad  with  their  meals  in 
its  dining  cars,  constitutes  a  public  nui- 
sabce,  for  no  citizen  of  the  state  is  injured 
thereby,  either  in  his  person  or  his  prop- 
erty. It  cannot  be  truthfully  asserted  that 
violations  of  the  provisions  of  our  liquor 
laws  by  the  defendant  cannot  be  punished 
and  the  laws  properly  enforced  by  the  usual 
and  ordinary  method  of  criminal  prosecu- 
tions. Such  prosecutions  furnish  a  full, 
complete,  and  adequate  remedy  for  the  evils 
of  which  complaint  is  made.  It  is  well 
known  that  defendant's  through  trains  all 
stop  a  reasonable  length  of  time  at  every 
county  seat  upon  its  lines  of  railroad  in 
this  state.  Anyone  who  desires  to  do  so 
may  enter  the  defendant's  dining  cars  at 
meal  times  and  obtain  the  necessary  evi- 
dence to  sustain  all  needful  criminal  prose- 
cutions. Therefore  no  necessHy  exists  for 
the  interposition  of  a  court  of  equity,  or 
the  allowance  of  an  order  of  injunction.  As 
a  matter  of  fact,  the  plaintiff's  petition  in 
this  case,  when  stripped  of  the  specious 
argument  which  it  contains  to  induce  us  to 
assume  original  jurisdiction,  simply  pre- 
sents a  suit  in  equity  to  enjoin  the  viola- 
tions of  the  liquor  laws  of  this  state,  and 
aubetitute  for  the  penalties  provided  there- 
in for  their  violation  such  punishments  as 
we  may  see  fit  to  administer  in  contempt 
proceedings. 

Finally,  if  injunction  is  the  proper  meth- 
od of  enforcing  our  criipinal  law,  suits  to 
that  end  should  be  commenced  in  tlie  dis- 
trict courts  of  this  state,  which  are  courts 
of  general,  and  not  special  or  limited,  juris- 
diction. Those  courts  are  open  at  all  times, 
and  have  full  power  to  grant  all  necessary 
relief,  and  from  judgments  there  rendered 
appeals  may  be  taken  to  this  court.  If 
that  method  is  pursued,  no  question  as  to 
our  jurisdiction  would  arise.  By  requiring 
such  actions  to  be  commenced  and  prose- 
cuted in  the  district  court,  we  would  be 
able  to  devote  more  of  our  time  to  the  hear- 
ing of  the  many  caseto  brought  here  by  ap- 
peal, and  thus  conserve  the  main  purpose 
for  which  this  court  was  created.  This 
would  also,  in  a  measure,  relieve  the  over- 
crowded condition  of  our  docket. 

For  the  foregoing  reasons  among  others, 
I  am  of  opinion  that  the  demurrer  to  the 
jurisdiction    should    be   sustained   and   the 
proceeding  dismissed. 
M  L.R.A.(N.S.) 


WASHINGTON  SUPREME  COURT. 

STATE  OF  WASHINGTON  EX  REL.  MRS. 
SAMUEL  E.  HANNA 

V. 

JOHN  F.  MAIN,  Judge,  et  al. 

{—  Wash.  —,  113  Pac.  632.) 

Prohibition  —  illegal  Jury  —  interest  of 
taxpayer. 

A  taxpayer  is  not  beneficially  interested 
in  the  manner  of  drawing  a  grand  jury,  so 
as  to  be  entitled  to  test  its  legality  by  writ 
of  prohibition,  under  a  statute  auchori;:- 
ing  the  issuance  of  the  writ  on  application 
of  a  person  beneficially  interested. 

(February   18,   1911.) 

Note, '-Who   may   attack   organization 
of  grand  jury. 

This  note  is  confined  to  challenges  to  the 
array  of  grand  jurors,  as  distinguished  from 
challenges  to  the  polls.  There  appear  to 
be  no  other  cases  involving  the  question 
presented  in  State  v.  Main  as  to  the  right 
of  a  taxpa}Kr  or  citizen,  as  such,  to  attack 
the  organization  of  th^  grand  jury. 

It  is  held,  however,  that  one  under  prose- 
cution for  a  crime,  has  a  right  to  challenge 
the  array  of  the  grand  jury. 

Thus,  it  was  held  in  Thayer  v.  People,  2 
Dougl.  (Mich.)  417,  that  a  challenge  to  tho 
array  was  confined  to  those  who  were  under 
prosecution,  and  whose  case  was  about  to 
be  submitted  to  the  consideration  of  the 
grand  jury.  The  court  said:  "In  this  case, 
it  does  not  appear  that  any  evidence  wlmt- 
ever  was  offered  to  the  court  below,  to  show 
that  the  defendant  had  a  right  to  take  this 
objection  to  the  impaneling  of  the  jury. 
It  is  true  he  was  subaequently  indicted  by 
the  grand  jury  then  impaneled,  but  he 
made  no  showing  to  the  court,  so  f-ir  as 
appears  from  tne  return,  that  he  was 
then  under  prosecution,  and  that  his  Ciise 
was  about  to  be  brought  before  that  jury.** 

And  in  Hudson  v.  State,  1  Blackf.  317, 
holding  that  a  defendant  who  was  not,  at 
the  time  of  challenge,  under  a  prosecution 
for  an  offense  about  to  be  submitted  to  the 
consideration  of  the  grand  jury,  had  no 
right  to  challenge  the  array,  the  court  said: 
"Ihe  question  made  in  the  court  below  up- 
on these  facts,  was,  Had  Hudson  a  right  to 
challenge  the  jury?  The  law  on  this  sub- 
ject, as  laid  down  in  2  Hawk.  P.  C.  216,  is, 
tliat  anyone  under  a  prosecution  for  a  crime 
may,  before  he  is  indicted,  challenge  any  of 
the  persons  returned  on  the  grand  jury.  It 
must  be  observed  that,  according  to  the  law 
as  stated  in  Hawkins,  this  privilege  of  chal- 
lenging grand  jurymen  is  very  properly 
limited  to  persons  who  are.  at  the  time,  un* 
der  a  prosecution  for  an  offense  about  to  be 
submitted  to  the  consideration  of  tho 
jury.  Now,  there  is  certainly  nothing  in 
the  above  statement  of  facts  going  to  show 
that  there  was  even  an  allegation  by  his 
counsel  that  Hudson  was  under  any  such 
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APPLICATION  for  a  writ  of  prohibition 
to   restrain    the   summoning   and    im- 
paneling of  a  grand  jury.     Writ  denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  H.  Perry  for  relator. 
Messrs.  John  F.  Murray  and  Hugh  W. 
Caldwell  for  respondents. 

Crose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  an  alternative 
writ  of  prohibition.  The  petition  alleges 
that  the  relator  is  a  taxpayer  in  King 
county;  that  the  respondent  John  F.  Main, 
as  judge  of  the  superior  court  of  that  coun- 
ty, on  the  14th  day  of  February  of  this 
year,  ordered  a  panel  of  grand  jurors  to  be 
drawn  from  the  jury  list  of 'that  county; 
that  eight  names  were  so  drawn  by  the 
clerk  of  the  court;  that  the  respondent 
sheriff  was  ordered  to  summon  the  persons 
drawn  to  appear  in  court  on  the  morning 
of  February  17th,  to  be  impaneled  and  in- 
structed as  a  grand  jury;  that  the  order  is 
illegal;  and  that,  unless  the  writ  issues, 
the  taxpayers  of  the  county  will%e  required 
to  defray  the  expenses  of  that  body.  The 
relator  prays  that  the  summoning  and  im- 
paneling of  the  jury  be  prohibited.  The  re- 
spondents have  demurred  to  the  petition, 
upon  the  ground  that  the  facts  stated  do  not 
entitle  the  relator  to  any  relief. 

The  relator  relies  upon  Laws  1909,  p. 
133,  §§  3,  4.  By  §  3  it  is  provided  that  the 
names  of  the  petit  jurors  shall  be  drawn 
on  the  second  Saturday  of  the  month,  to 
serve  for  the  ensuing  month.  Section  4  pro- 
vides that  "the  names  of  persons  to  serve 
as  grand  jurors  shall  be  drawn  from  the 
jury  list  as  hereinbefore  provided."  The 
record  discloses  that  the  names  of  the  grand 
jurors  were  not  drawn  on  the  second  Sat- 
urday of  the  month.  The  relator  contends 
that  the  words  of  §  4,  "as  hereinbefore  pro- 
vided," mean  that  the  grand  jurors  shall 
be  drawn  on  the  second  Saturday  of  the 
month,  and  that,  if  not  so  drawn,  the  act 
of  drawing  becomes  a  nullity,  and  th^t  any 
official  act  of  the  grand  jury  would  be  il- 
legal.   The  respondents  argue  that  the  time 


of  drawing  is  not  of  the  substance  of  the 
law,  but  only  directory. 

Our  Code  (Rem.  &  Bal.  Code,  §  1028) 
provides  that  the  writ  shall  issue  in  proper 
cases  "on  the  application  of  the  person 
beneficially  interested."  While  the  point  is 
not  made  by  the  respondents,  we  do  not 
think  the  relator  is  beneficially  interested 
within  the  meaning  of  the  law.  We  have 
heretofore  in  cases  of  this  character  passed 
this  question  without  consideration,  because 
it  w^as  not  suggested  by  the  parties  to  the 
record.  State  ex  rel.  Gibson  v.  Gilliam,  56 
Wash.  29,  104  Pac.  1131.  The  practice  of 
considering  applications  for  writs  of  pro- 
hibition, at  the  instance  of  a  taxpayer  only, 
to  stay  judicial  proceedings,  will  no  longer 
be  tolerated  in  this  court.  The  orderly 
proceedings  in  the  administration  of  justice 
cannot  be  frustrated  or  suspended  in  such 
manner.  If  the  relator  may  have  a  hear- 
ing as  a  taxpayer  for  alleged  error  in  the 
drawing  of  a  grand  jury,  it  is  obvious  that 
he  can  with  equal  propriety  apply  for  a 
writ  to  stay  the  hand  of  the  court  for  every 
prejudicial  error  committed  in  the  trial  of 
a  criminal  case.  There  is  no  difference  in 
principle  between  this  case  and  one  where 
error  is  alleged  in  the  drawing  or  im- 
paneling of  a  petit  jury  for  the  trial  of 
criminal  cases.  Nor  does  it  differ  in  prin- 
ciple from  a  case  where  error  is  alleged 
in  overruling  a  demurrer  to  an  informatiou 
charging  the  commission  of  a  felony.  It 
is  obvious  that,  if  the  right  of  a  taxpayer 
to  apply  for  a  writ  of  prohibition  against 
a  judicial  act  is  once  conceded^  the  prin- 
ciple could  be  indefinitely  extended,  and 
the    practice    would    become    intolerable. 

Applications  of  this  kind  are  not  .to  be 
confounded  with  those  where  a  taxpayer 
seek&  to  enjoin  the^  commission  of  some  il- 
legal act  of  a  municipal  corporation  or  its 
officers.  Such  cases  rest  upon  entirely 
different  principles. 

The  writ  is  denied. 

Dunbar,  Ch.  J.,  and  FnUerton,  Parker, 
and  Mount,  JJ.,  concur. 


prosecution.  That  he  had  been  indicted 
and  was  in  custody  of  the  sheriff, — that  he 
was  in  custody  upon  that  indictment, — that 
the  jury  were  about  to  investigate  his  con- 
duct relative  to  a  murder  lately  committed — 
are  no  kind  of  evidence  that  he  was,  at  the 
time,  under  a  prosecution  for  a  crime  of 
which  the  grand  jury  were  about  to  take 
cognizance.  We  are  therefore  of  opinion 
that  the  circuit  court  was  correct  in  its  de- 
cision that,  under  the  circumstances  stated 
by  his  counsel,  Hudson  had  no  right  by  the 
law  to  the  challenge  which  he  claimed." 

And  in  People  v.  Romero,  18  Cal.  90,  it 
.was  held  that  a  new  trial  should  be  granted 
34  L.R.A.(N.S.) 


where  a  defendant  who  was  in  custody  was 
not  allowed  to  appear  in  court  when  the  in- 
dictment was  found,  and  challenge  the 
grand  jury.  The  court  said:  "It  seems  to 
be  an  unquestionable  right  of  the  prisoner 
to  challenge  the  grand  jury,  or  any  member, 
on  the  impaneling  of  the  jury,  when  he  has 
been  previously  held  to  answer.  We  see 
no  provision  of  the  statute  allowing  a  chal- 
lenge after  such  impaneling,  when  the 
prisoner  had  been  previously  in  the  custody 
of  the  law.  It  is  not  right  that  the  prison- 
er should  be  convicted  under  these  circum- 
stances. The  effect  of  the  denial  of  his 
legal  privilege  of  challenge  was  to  render 
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the  grand  jury  incompetent  to  sit  on  his 
cage,  just  as  if  he  stood  before  a  petit  jury, 
and  was  refused  the  right  to  challenge  any 
one  or  more  of  the  panel.  We  understand 
this  statement  to  be  made  for  the  purpose 
of  a  new  trial,  and  it  is  suflTicient  to  re- 
quire a  reversal  of  the  order  refusing  the 
new  trial  asked  for.  But  the  statement,  or 
the  admission  contained  in  it,  is  not  conclu- 
sive for  any  other  purpose.  If  the  prisoner 
were  refused  the  privilege  of  challenging 
the  grand  jury  in  and  by  the  court  of  ses- 
sions, the  indictment  is  insufficient  and 
worthless;  it  is  not,  in  other  words,  a  legal 
indictment,  because  not  found  by  a  body 
competent  to  act  on  the  case;  but  to  have 
this  cfTcet,  the  prisoner  must  have  applied 
for  leave  or  requested  permission  to  appear 
and  challenge  the  jury.  It  was  not  the  du- 
ty of  the  court  of  sessions  to  bring  him  into 
court  for  the  purpose  of  exercising  this  priv- 
ilege. It  is  the  prisoner's  business  to  know 
when  the  court  meets,  and  if  he  desires  to 
challenge  the  jury,  to  apply,  if  in  custody, 
to  the  court,  to  be  brought  into  court  for 
that  purpose;  and  if  he  fails  to  do  this,  he 
waives  his  privilege  of  excepting  to  the 
panel  or  any  member.  Prima  facie  upon 
the  admission  in  the  record,  the  prisoner  is 
entitled  to  a  new  trial;  but  if  toe  fact  be 
not  as  admitted,  as  has  been  suggested  at 
the  bar,  the  court  can  proceed  to  try  the 
prisoner  again  on  this  indictment.  If  the 
fact  be  as  admitted,  that  the  defendant 
was  refused  the  privilege  of  challenging  the 
grand  jury,  the  charge  had  better  be  re- 
submitted to  anotlier  grand  jury." 

And  in  Hardin  v.  State,  22  Ind.  347,  it 
was  impliedly  held  that  by  statute  a  chal- 
lenge to  the  array  might  be  made  by  one 
under  prosecution  for  an  indictable  ofl'ense. 

And  there  are  dicta  in  People  v.  South- 
well, 46  Cal.  141,  People  v.  Roberts,  6  Cal. 
214,  and  Maher  v.  State,  3  Minn.  444,  Gil. 
329,  that  a  challenge  to  the  panel  of  a  grand 
jury  may  be  made  by  a  defendant,  as  pro- 
vided by  statute;  in  People  ex  rel.  Bonfils  v. 
Second  Judicial  Dist.  Ct.  29  Colo.  83,  66 
Pac.  1068,  that  one  bound  over  to  await  the 
action  of  the  grand  jury,  or  one  having  no- 
tice that  an  accusation  against  him  is  to  be 
considered  by  the  grand  jury,  may  challenge 
the  panel  of  the  grand  jury;  and  in  United 
States  v.  Blodgett,  35  Ga.  336,  Fed.  Cas. 
Xo.  14,611,  that  one  who  is  held  for  crime 
may  challenge  the  array  of  a  grand  jury 
before  which  his  case  is  to  come,  but  that, 
if  he  is  not  held  by  process  to  answer  the 
charge,  he  has  no  such  right. 

In  United  States  v.  Reed,  2  Blatchf.  435, 
Fed.  Cas.  No.  16,134,  it  was  held  that,  by 
the  statute  of  New  York,  challenges  to  the 
array  of  grand  juries  were  abolished,  and 
that  such  charges  were  consequently  abol- 
ished in  the  Federal  courts  of  that  state; 
but  it  was  further  held  that  an  accused 
person  who  was  prejudiced  by  the  improper 
conduct  of  the  officers  returning  the  grand 
jury  would  have  his  remedy  by  a  motion 
to  the  court. 

But  in  Keitler  V.  State,  4  G.  Greene,  291. 
it  was  held  that  the  Code  conferred  no  au- 
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thority  upon  the  prosecutor  to  challenge  the 
panel  of  grand  jurors.  The  court  said: 
"Under  the  Code,  the  state  or  prosecutor 
iias  no  right  to  challenge  either  the  panel 
or  a  member  of  the  grand  jury.  This  tight 
is  given  only  to  a  defendant  held  to  answer 
for  a  public  ofTense.  Section  2882.  While 
the  Code  expressly  confers*  the  right  of 
challenge  upon  the  defendant,  it  is  entirely 
silent  as  to  the  state  or  private  prosecutor, 
and  hence  it  must  be  inferred  that  the  ob- 
ject of  the  law  was  to  limit  this  right  ex- 
clusively to  defendants." 

And  in  State  v.  Borroum,  .25  Miss.  203, 
it  was  held  that  the  sureties  on  a  bond 
given  by  one  charged  with  a  criminal  of- 
fense could  not  avoid  the  recognizance  by 
showing  defects  in  the  organization  of  the 
grand  jury.  The  court  said:  "Without  de- 
ciding whether  the  defendants  are  precluded 
by  the  state  of  the  pleadings  from  making 
this  defense,  it  is  sufficient  to  remark  that, 
in  our  opinion,  the  defendants  could  not  at 
any  time  have  avoided  the  recognizance  for 
any  defects  in  the  organization  and  qualifi- 
cation of  the  grand  jury.  The  defendant  in 
the  indictment  could  only  have  questioned 
the  sufficiency  of  the  grand  jury  by  a  plea 
in  abatement,  and  that  plea  could  only  have 
been  interposed  by  him  on  his  appearance 
in  court  to  answer  the  charge  against  him. 
If,  upon  his  appearance,  he  had  entered  the 
plea  of  *not  guilty,*  he  could  not  afterwards 
have  made  objections  to  the  grand  jury.  The 
right  to  object  to  its  legal  sufficiency  is  the 
personal  right  of  the  defendant  in  the  in- 
dictment,— a  right  of  which  he  could  only 
avail  himself  by  appearing  to  answer  the 
charge,  and  insisting  upon  it  by  plea.  In 
our  opinion  the  parties  to  a  recognizance, 
who  are  intended  to  compel  the  appearance 
of  the  accused,  have  no  right,  after  his  fail- 
ure to  appear,  to  interpose  objections  to  the 
proceedings,  which  objections,  if  true,  would 
not  render  the  proceedings  absolutely  void 
but  only  erroneous  and  voidable  upon  the 
appearance  and  plea  of  the  accused.'' 

J.  T.  W. 


KENTUCKY  COURT  OF  APPEAIjS. 

CHARLES  LITTLE,  Appt. 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(142  Ky.  92,  133  S.  W.  1149.) 

Criminal    law  — plea    of    guilty  — coer- 
cion^ new  trial. 

One  who,  upon  the  day  he  is  indicted  for 
homicide,  enters  a  plea  of  guilty  because  he 
is  informed  that  the  trial  judge  has  stated 
that  if  he  is  to  do  so,  he  had  better  do  it 

Note,  —  Blea  of  guilty  under  intimida' 

Hon, 

The  decision  in  Little  v.  Com.,  holding 
that  a  defendant  is  not  bound  by  his  plea 
of  guilty  where  it  is  entered  through  intimi- 
dation, and  that  a  judgment  rendered  upon 
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before  the  train  leaves  which  would  take 
him  to  a  jail  in  another  county,  as  mob 
violence  is  feared,  and  is  immediately  found 
guilty,  sentenced  to  death,  and  taken  to 
such  jail,  is  entitled  to  a  new  trial  and  per- 
mission to  withdraw  his  plea, 

(February  7,  1911.  ) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Breathitt 
County,  convicting  him  of  murder.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hazelrigg  &  Hazelrigg  and 
Howard  Stamper  for  appellant. 

Messrs.  A.  F.  Byrd,  James  Breathitt, 
Attorney  General,  and  Tom  B.  McGregor 
for  the  Commonwealth. 


Carroll,  J.,  delivered  the  opinion  of  the 
court: 

On  the  morning  of  October  20,  1010,  the 
grand  jury  of  Breathitt  county  returned 
into  court  an  indictment  against  the  ap- 
pellant. Little,  charging  him  with  the  mur- 
der of  Mat  Crawford,  who,  it  appears,  was 
killed  by  Little  during  the  night  of  October 
18,  1010.  Immediately  upon  the  return  of 
the  indictment,  Little,  who  was  in  the 
county  jail  of  Breathitt  county,  was 
brought  into  court,  and  the  following  order 
made  by  the  courts  shows  what  occurred: 
*'The  defendant  was  brought  into  open  court 
and  informed  of  the  charge  herein  against 
him,  and  said  to  the  court  that  he  had  no 
counsel  and  was  unable  to  employ  one;  and 
the  court  thereupon  appointed  T.  P.  Cope 


such  a  plea  should  be  set  aside,  is  in  aecoi  d 
with  the  unanimous  holding  of  the  courts. 

Thus,  it  is  held  error  not  to  set  aside  a 
judgment  and  allow  the  prisoner  to  with- 
draw his  plea  of  guilty,  and  to  plead  over, 
where  it  appears  that  he  was  a  stranger 
and  a  nonresident  of  the  state,  in  the  cus- 
tody of  the  sheriff,  and  away  from  those 
who  would  be  likely  to  become  bound  for 
his  assurance,  and  he  was  told  by  the  attor- 
ney general  that  if  he  did  not  submit  he 
would  have  to  go  to  jail,  and  that  he  could 
certainly  prove  his  guilt,  and  the  plea  was 
entered  while  the  prisoner  was  protesting 
against  his  guilt,  and  was  finally  done  as  the 
best  thing  he  could  do  under  the  circum- 
stances. Swang  V.  State,  2  Coldw.  212,  88 
Am.  Dec.  503.  The  court  said:  "By  tho 
Constitution  of  the  state,  the  accused,  in 
all  cases,  has  a  right  to  'a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or 
district  in  which  the  crime  shall  have  been 
committed,'  and  this  right  cannot  be  de- 
feated by  any  deceit  or  device  whatever. 
The  courts  would  be  slow  to  disregard  the 
solemn  admissions  of  the  guilt  of  the  ac- 
cused, made  in  open  court,  by  plea  or  other- 
wise; but  when  it  appears  they  were  made 
under  a  total  misapprehension  of  the  pris- 
oner's rights,  through  official  misrepresenta- 
tion, fear,  or  fraud,  it  is  the  duty  of  the 
courts  to  allow  the  plea  of  guilty,  and  the 
submission,  to  be  withdrawn,  and  to  grant 
to  the  prisoner  a  fair  trial  by  an  impartial 
jury." 

And  a  defendant  has  a  right  of  relief  from 
a  judgment  entered  upon  his  plea  of  guilty, 
where  such  plea  was  forced  from  his  re- 
luctant counsel  by  threats  of  an  angry  and 
excited  mob,  and  interposed  because  they 
believed  that  to  proceed  with  a  trial  upon  a 
plea  of  not  guilty  would  result  in  the  hang- 
ing of  their  client  by  lawless  men,  and  was 
entered  at  a  time  when  the  defendant,  if  not 
absolutely  insane  and  incapable  of  under- 
standing what  he-  did,  was  weak  and  en- 
feebled in  mind,  and  as  his  counsel  expressied 
it,  "was  lost  and  bewildered."  Sanders  v. 
State,  85  Ind.  318,  44  Am.  Rep.  20. 
34  L.R.A.(N.S.) 


And  where  the  accused  in  a  criminal 
prosecution  in  the  trial  court  is  forced, 
through  well-grounded  fears  of  mob  violence, 
to  plead  guilty  to  the  criminal  charge,  and 
to  be  sentenced  to  imprisonment  and  hard 
labor  in  the  penitentiary  for  a  term  of 
years,  he  has  a  right  to  relief  from  such 
sentence  and  plea  by  an  action  or  proceed- 
ing in  the  same  court,  in  the  nature  of  a 
writ  of  error  coram  nobis.  State  v.  Cal- 
houn, 50  Kan.  523,  18  L.R.A.  838,  34  Am. 
St.  Rep.  141,  32  Pac.  38. 

And  it  was  held  in  Salina  v.  Cooper,  45 
Kan.  12,  25  Pac.  233,  that  a  motion  to  with- 
draw a  plea  of  guilty  should  be  granted 
where  it  appears  from  the  uncontradicted 
statement  of  defendant,  charged  with  selling 
intoxicating  liquor  in  violation  of  law,  that 
he  had  been  arraigned  before  the  police 
judge  in  the  presence  of  a  large  crowd,  was 
^^ery  much  excited,  and  was  not  asked 
whether  he  wanted  an  attorney,  nor  given 
an  opportunity  to  secure  one,  and  claimed 
that  the  police  judge  had  no  right  to  con- 
strue what  he  said  in  regard  to  the  sale  of 
beer  in  original  packages  as  an  admission 
that  he  was  guilty,  or  that  he  intended  to 
say  that  he  was  guilty,  and  that  everything 
was  done  hurriedly  and  under  so  much  ex- 
citement that  he  did  not  know  what  wai» 
going  on  or  being  done,  and  was  not  aware 
that  he  had  had  a  hearing. 

In  Re  Malison,  36  Kan.  725,  14  Pac.  144, 
it  was  held  that  waiver  of  preliminnry  ex- 
amination by  defendant,  charged  with  mur- 
der in  the  first  degree,  in  order  to  amount  to 
a  waiver  of  his  right  to  be  let  to  bail,  or 
of  his  right  to  have  the  facts  and  circum- 
stances of  the  alleged  offense  examined  into 
on  a  writ  of  habeas  corpus,  must  have  been 
from  a  free  choice  after  a  fair  opportunity 
to  have  an  impartial  examination ;  and  that 
under  the  circumstances  appearing  in  the 
case,  that  condition  did  not  exist,  and  there- 
fore the  right  to  bail  and  habeas  corpus 
were  not  lost. 

And  where,  in  a  trial  de  novo  in  the  cir- 
cuit court,  the  commonwealth  introduces  in 
evidence  a  plea  of  guilty   entered  in   the 


1911. 


LITTLE  V.  COMMONWEALTH. 


259 


and  R.  A.  Hurst,  two  regular  practising 
attorneys  at  this  bar,  to  represent  him,  who 
accepted  said  appointment.  The  common- 
wealth then  announced  ready  for  trial,  and 
the  defendant  in  person  and  by  his  attor- 
ney announced  ready.  And  thereupon  came 
the  following  jury  (naming  them)  who 
were  selected  and  accepted  by  the  common- 
wealth and  the  defendant;  and  the  defend- 
ant was  then  asked  for  his  plea,  and  by 
himself  in  person  and  by  his  counsel  he 
waived  arraignment  and  entered  a  plea  of 
'guilty*  of  the  charge  of  wilful  murder  as 
charged  in  the  indictment.  And  there- 
upon the  jury  was  sworn  according  to  law. 
The  commonwealth  by  attorney  then  read 
to  the  jury  the  indictment,  and  stated  the 
case  for  the  plaintiif,  and  the  plea  of  the 


defendant.  The  court  then  instructed  the 
jury,  and  the  attorney  for  the  defendant 
made  argument  to  the  jury  in  behalf  of  the 
defendant,  and  afterwards  the  attorney  for 
the  commonwealth  made  argument  in  be- 
half of  the  commonwealth;  and  the  jury, 
after  hearing  the  instructions  of  the  court 
and  the  arguments  of  counsel,  retired  for 
deliberations  of  their  verdict  in  custody  of 
James  H.  Hudson,  deputy  sheriff,  who  waa 
sworn  as  the  law  directed,  and  the  jury 
after  due  deliberation  returned  into  court 
the  following  verdict:  *VVe,  the  jury,  do 
agree  and  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  fix  his 
punishment  at  death,' — signed  by  Nando 
Mann,  one  of  the  jurors." 
There    is    another    order    showing   that. 


justice's  court,  the  defendant  may  show  that 
'rach  plea  was  obtained  by  duress.  Holtman 
T.  Cwn.  129  Ky.  710,  312  S.  W.  851. 

And  in  Pope  v.  State,  56  Fla.  81,  47  So. 
487,  16  A.  &  £.  Ann.  Gas.  972,  where  the 
defendant  sought  to  set  aside  his  plea  of 
guilty  because  it  was  entered  without  the 
advice  of  counsel,  and  because  he  did  not 
understand  the  effect  of  the  plea,  the  court 
said  that  a  valid  plea  of  guilty  might  be 
entered,  but  that  the  plea  should  be  entirely 
voluntary,  by  one  competent  to  know  the 
consequences,  and  should  not  be  induced  by 
fear,  misapprehension,  persuasion,  promises, 
inadvertence,  or  ignorance. 

Under  the  Texas  statute  it  must  appear 
from  the  record  that  the  defendant  was  ad- 
monished by  the  court  as  to  the  consequences 
of  his  plea,  and  that  he  was  sane  and  un- 
influenced by  any  consideration  of  fear,  or 
by  any  persuasion  or  delusive  hope  of  par- 
don; and  where  such  facts  do  not  appear, 
a  plea  of  guilty  is  invalid.  Turner  v.  State, 
17  Tex.  App.  687;  Harris  v.  State,  17  Tex. 
App.  559;  Paul  v.  State,  17  Tex.  App.  583; 
Coleman  v.  State,  35  Tex.  Grim.  Rep.  404, 

33  S.  W.  lOSa*:  Saunders  v.  State,  10  Tex. 
App.  336;  Wallace  v.  State,  10  Tex.  App. 
407. 

It  is  not  error  for  the  trial  court,  in  a 
proceeding  for  relief  from  sentence  and  plea 
in  an  action  in  which  the  defendant  claims 
that  be  filed  a  plea  of  guilty  because  of  fear 
of  mob  violence,  to  permit  him  to  show 
threats  of  mob  violence,  made  before  and 
after,  but  on  the  same  day  of  the  entering 
of  his  plea  of  guilty,  although  many  of  such 
threats  were  not  communicated  to  him  be- 
fore his  plea  was  entered,  since  such  evi- 
dence tends  to  show  that  there  was  a  real 
danger  from  mob  violence,  and  that  the 
fears  of  the  accused  were  well  founded,  and 
that  the  evidence  is  therefore  proper  to  go 
to  the  jury.     State  v.  Calhoun,  supra. 

Nor  in  such  a  proceeding  is  the  question 
of  guilt  or  innocence  of  the  defendant  a 
nece^ary  question  to  be  determined,  since 
a  mob  cannot,  by  compelling  a  person  ac- 
cused of  a  crime  to  plead  guilty  and  be  sen- 
tenced to  imprisonment  and  hard  labor  in 

34  L.R.A.  ( N.S. ) 


the  penitentiary,  so  shift  the  burden  of 
proof  from  the  state  to  the  accused  as  to 
compel  the  accused  to  prove  his  innocence^ 
and  to  prove  it  by  a  preponderance  of  the 
testimony,  and  to  relieve  the  state  from 
proving  his  guilt  by  evidence  sufiicient  to 
remove  everv  reasonable  doubt.     Ibid. 

No  mere  imaginary  danger,  however,  will 
be  enough  to  justify  an  exception  to  the 
rule  that  a  defendant,  by  waiving  a  prelimi- 
nary examination,  also  waives  his  right  to 
be  let  to  bail  and  to  have  the  charges 
against  him  investigated  on  habeas  corpus, 
but  a  well-grounded  belief,  founded  upon 
such  information  or  observation  as  would  be 
calculated  to  excite  fear  of  bodily  harm  in 
the  mind  of  a  reasonable  person  under  like 
circumstances,  will  justify  it.  Re  Malison, 
36  Kan.  725,  14  Pac.  144. 

And  the  court  is  not  bound  to  accept  as 
true  the  statement  of  a  defendant  in  his 
petition  to  avoid  a  judgment  on  the  ground 
that  his  plea  of  guilty  was  made  through 
fear  produced  by  the  statement  of  the  sher- 
iff that  he  was  in  immediate  danger  of  mob 
violence,  where  the  afildavits  of  the  sheriff 
and  other  witnesses  are  clear  and  complete 
to  the  effect  tliat  nothing  whatever  was  said 
to  defendant  about  mob  violence,  and  there 
was  no  support  for  his  claim  of  coercion. 
People  V.  Perez,  9  Gal.  App.  265,  98  Pac. 
870. 

And  there  is  no  abuse  of  discretion  by 
the  court  in  not  allowing  a  defendant  to 
withdraw  his  plea  of  guilty  more  than  six 
weeks  after  making  his  confession,  when  he 
has  had  the  aid  of  counsel  for  nearly  a 
month,  and  it  appears  that  he  is  fully  ad- 
vised of  his  rights,  and  of  the  consequences 
of  his  act,  the  request  to  withdraw  not  hav- 
ing been  made  until  after  it  appeared  that 
the  court  would  impose  the  death  penalty, 
which  was  the  only  one  that  could  be 
imposed  upon  the  evidence,  and  it  appear- 
ing that  after  his  confession,  he  had  passed 
more  than  six  weeks  in  the  security  of 
his  jail,  and  that  his  fear  of  mob  violence 
could  not  have  been  keen.  People  v.  Mil- 
ler, 114  Gal.  10,  45  Pac.  986. 

In  Mounts  v.  Com.  89  Ky.  274,  12  S.  W. 
311,  where  the  defendant,  without  persua- 
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wheii  Little  was  brought  into  court  upon 
the  return  of  the  indictment,  he  was  ad- 
vised by  the  court  to  employ  an  attorney 
to  represent  him,  '^and  thereupon  the  de- 
fendant retired  to  the  consultation  room 
with  one  of  his  uncles  and  held  consulta- 
tion with  J.  P.  Adams,  one  of  the  attorneys 
of  this  bar.  They  came  back  and  reported 
that  the  defendant  had  not  employed  any- 
one to  defend  him,  and  the  defendant 
stated  to  the  court  that  he  was  unable  to 
employ  any  attorney^  Thereupon  the  court 
remanded  the  defendant  to  jail  in  the  cus- 
tody of  the  jailer.  L&ter,  and  before  the 
adjournment  at  the  noon  hour,  defendant 
announced  to  the  court  through  the  jailer 
the  fact  that  he  desired  to  enter  the  plea 
of  guilty  to  the  indictment  returned 
against  him.  Thereupon  the  court  request- 
ed Kelly  Kash,  a  practising  attorney,  to 
eon  suit  with  the  defendant  and  to  advise 
with  him,  and  at  the  same  time  requested 
the  said  Kash  to  represent  the  defendant 
by  appointment.  The  court  did  not  re- 
quest the  said  attorney  or  anyone  to  advise 
the  defendant  to  enter  the  plea  of  guilty, 
or  to  inquire  of  him  if  he  was  going  to 
plead  guilty/  The  said  Kash  reported  to 
the  court  that  he  had  consulted  with  the 
defendant,  and  that  the  said  defendant 
stated  to  him  that  he  desired  to  enter  a 
plea  of  guilty,  but  the  said  Kasli  declined 
to  accept  the  appointment  to  represent  the 
defendant.  Thereupon,  on  the  afternoon 
of  the  same  day,  the  court  appointed  T.  P. 
Cope  and  R.  A.  Hurst,  two  regular  practis- 
ing attorneys,  to  represent  the  defendant, 
and  they  accepted  said  appointment.  And 
they  and  the  defendant  retired  to  a  room 
for  consultation,  and  thereafter  came  into 
court,  and  Cope,  acting  as  spokesman,  in 
the  presence  of  the  defendant,  reported  that 
the  defendant  desired  to  enter  a  plea  of 
guilty  to  the  indictment." 

On  the  same  day  that  the  indictment  was 
returned,  and  the  verdict  of  guilty  found, 
this  order  was  made:  "Tlie  defendant  being 
convicted  of  murder  and  his  punishment 
fixed  at  death,  and  it  appearing  to  the 
satisfaction  of  the  court  that  there  is  dan- 
ger of  mob  violence  to  said  prisoner  if  he 
should   be   kept   in   jail   at  Jackson,   it  is 


therefore  ordered  that  James  H.  Hudson, 
deputy  sheriff  of  this  county,  summon  a 
guard  sufficient  to  protect  said  prisoner, 
and  convey  him  to  Lexington,  and  then 
deliver  him  to  the  jailer  at  the  jail  in 
Fayette  county,  and  that  the  said  jailer 
safely  keep  said  Little  in  jail  until  the 
further  orders  of  this  court." 

We  have  set  out  these  orders  at  length 
for  the  purpose  of  showing  the  circum> 
stances  under  which  the  coHiviction  was 
had.  From  these  records,  made  by  the 
judge  who  presided  at  the  trial,  it  is  shown 
that  on  the  same  day  and  within  a  few 
hours  the  defendant  was  indicted,  con- 
victed, and  hurried  away  to  a  distant  coun- 
ty  for  fear  that  a  mob  might  hang  him. 

On  October  28th,  Little,  by  his  counsel, 
moved  the  court  to  set  aside  the  verdict 
and  grant  him  a  new*  trial,  setting  out,  iu 
substance,  that  he  was  induced  to  enter  the 
plea  of  guilty  because  he  believed  he  was 
so  advised  that  it  was  the  only  means  by 
which  he  could  escape  being  taken  from 
the  jail  by  a  mob  and  hung.  It  is  further 
shown  by  his  uncontradicted  affidavit  that 
Crawford  shot  and  attempted  to  kill  him 
before  he  killed  Crawford,  and  that  he  shot 
Crawford  in  self-defense.  There  is  also 
in  the  record  the  affidavit  of  Kelly  Kash, 
the  attorney  who  was  requested  by  the 
court  to  advise  with  appellant  while  he 
was  in  jail  and  on  the  day  he  was  tried, 
in  which  Kash  states  that  "he  saw  the 
defendant,  Charles  Little,  on  the  day  he 
was  tried  and  convicted,  and  had  a  con- 
versation with  him  at  the  jail  in  Jackson, 
Kentucky,  where  the  defendant  was  con- 
fined, which  conversation  was  in  the  pres- 
ence of  Grey  Haddacks,  deputy  jailer;  that 
he  inquired  of  the  defendant.  Little,  if  it 
was  true  that  he  expected  to  plead  guilty 
to  the  charge  against  him,  and  stated  to 
said  Little  that  Judge  Redwine  (the  pre- 
siding judge)  bad  asked  affiant  to  inquire 
of  Little  if  he  expected  to  plead  guilty, 
and  further  stated  to  the  defendant  that 
if  he  expected  to  enter  this  plea  of  guilty, 
that  it  would  be  best  to  do  so  before  the 
train  left  that  afternoon  for  Lexington^ 
and  in  time  to  take  the  train  for  Lexing- 
ton,  as  there  had  been  talk  of  mob  vio- 


sion  or  promise  by  either  the  court  or  com- 
monwealth attorney,  entered  a  plea  of 
guilty,  it  was  held  that  he  should  not  be 
permitted  to  withdraw  the  plea  because  the 
commonwealth  introduced  evidence  bearing 
upon  the  question  of  punishment,  the  offense 
charged  being  of  different  degrees.  The 
court  said:  "A  plea  of  guilty  is  inevitably 
followed  by  conviction  of  the  offense  charged 
in  the  indictment,  and  the  only  question  left 
open  in  such  case  is  the  nature  and  extent 
of  punishment  to  be  inflicted,  which  is  still 
34  L.KA.(N.S.) 


within  the  legal  discretion  of  the  jury. 
Nevertheless,  if  the  court  or  attorney  for 
the  commonwealth,  by  threats  or  promises, 
induces  a  defendant  in  a  criminal  prosecu- 
tion to  enter  a  plea  of  f^^uilty,  and  he  is 
tliereby  overreached  or  deceived,  even  iu 
respect  to  the  extent  of  punishment,  permis- 
sion should  be  given  to  him  to  withdraw  the 
plea,  and  substitute  a  plea  of  not  guilty, 
altliough  a  verdict  has  been  rendered,  a  new 
trial  being  granted  for  that  purpose." 

J.  T.  W. 
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Icnoe."     Various   other   facta   and   circum- expression  of  opinion  of  a  jiulge  presiding  at 


Btancea  are  disclosed  by  other  affidavits, 
but  we  do  not  think  it  necessary  to  dis- 
cuss them.  It  is  sufficient  to  say  that  the 
motion  for  a  new  trial  was  overruled  and 
a  judgment  entered  in  accordance  with  the 
Terdict. 

Xor  do  we  think  much  need  be  said  in 
support  of  the  proposition  that  the  appel- 
lant was  entitled  to  a  new  trial,  and  should 
have  been  permitted,  upon  entering  the  mo- 
tion, which  he  did  in  seasonable  time,  to 
withdraw  his  plea  of  guilty  and  enter  a 
plea  of  not  guilty.  The  orders  made  by 
the  trial  judge,  and  the  affidavits  filed,  tell 
the  story  of  the  fearful  conditions  con- 
fronting Little  when  he  entered  his  plea, 
and  are  sufficient  in  themselves  to  warrant 
us  in  reaching  this  conclusion.  It  is  true 
that  appellant  pleaded  guilty  to  the  charge 
against  him.  But,  what  else  could  he  have 
done?  He  had  suddenly  presented  before 
him  while  confined  in  the  county  jail  the 
alternative  of  being  hung  by  a  jury  or  by 
a  mob.  Being  advised  that  he  must  make 
a  quick  choice  between  the  two,  he  selected 
the  jury  as  the  least  objectionable  instru- 
ment of  death.  Surely  he  cannot  be  bound 
by  his  election  and  plea  made  under  these 
circumstances.  To  so  hold  would  be  a 
mon^itrous  wrong. 

The  judgment  is  reversed,  with  direc- 
tions to  set  aside  the  judgment,  and  give 
the  appellant  a  new  trial. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

EDWARD  G.  PARROT  et  al. 

V. 

MEXICAN    CENTRAL    RAILWAY    COM- 
PANY,  Limited. 

(207  Mass.  184,  93  N.  E.  590.) 

Contract  ^  railroad  ^  general  passen- 
ger agent  ^authority. 

1.  The  general  passenger  agent  and  gen- 
eral passenger  traffic  manager  of  a  railroad 
system,  who  contract  for  the  advertising, 
may  be  found  to  have  power  to  agree  to 
pay  money  for  the  publication  of  a  guide- 
book to  make  known  and  popularize  the 
fishing  and  hunting  grounds  along  the  line 
of  the  road,  so  as  to  bind  the  company,  al- 
though they  had  in  fact  been  instructed  to 
make  no  contract  involving  such  expendi- 
tures without  authority  of  an  executive 
officer  of  the  company,  if  the  other  contract- 
ing party  had  no  notice  of  such  instruction. 

Law  of  <*ase  —  expressions  at  former 
trial. 

2.  A  judge  presiding  at  the  trial  of  a 
eause  is  not  bound  by  an  intimation  or 
34  L.RjL(N.a) 


a  former  trial  of  the  same  action. 

Appeal  —  refusal     to     direct     verdict  — 
grounds  of  review. 

3.  Upon  refusal  of  a  request  to  direct  a 
verdict,  if  the  grounds  for  the  request  are 
not  pointed  out,  the  defeated  party  may 
raise  in  the  appellate  court  any  question  of 
law  actually  involved  in  the  request  and  re- 
fusal, even  though  it  was  not  thouglit  of  at 
the  trial. 

Foreign    law  —  contract    obligation  — 
presumption. 

4.  In  an  action  upon  a  simple  contract  to 
pay  money  for  a  valuable  consideration, 
entered  into  in  a  foreign  country  in  which' 
the  common  law  does  not  prevail,  the  court 
will  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  law  of  such  country 
recognizes  an  enforceable  obligation  upon 
such  contract. 

Contract  —  additional     compensation  — , 
consideration. 

6.  There  is  no  consideration  for  a  prom- 
ise to  one  who  has  contracted  in  writing 
to  publish  a  guidebook,  to  pay  money  to 
him  towards  the  expenses  of  the  undertak- 
ing, where  the  writing  does  not  provide 
therefor,  merely  because  he  refuses  to  go 
on  with  the  work  without  it. 

Same  —  oral  promise  of  compensation  — • 
authority  —  assumption  by  court. 

6.  In  ruling  upon  requests  with  respect 
to  the  validity  of  an  alleged  oral  promise 
to  give  additional  compensation  for  the  per- 
formance of  a  written  contract  with  a  rail- 
road company,  the  court  cannot  assume  the 
validity  of  the  written  contract,  where  it 


Note,'^  Determination  of  case  prop" 
erly  governed  hy  law  of  foreign  coun* 
try  which  is  not  proved. 

It  should  perhaps  be  stated  by  way  of 
caution  that  this  note  is  confined  to  cases 
where  there  was  no  attempt  to  prove  the 
foreign  law,  and  that  any  presumption 
that  the  court  may  have  indulged  was  in 
relation  to  that  situation;  and  the  cases 
cannot  properly  be  regarded  as  authority 
upon  the  question  as  to  the  burden  of  proof 
as  to  the  foreign  law  in  the  event  that  there 
is  some  evidence  on  that  point. 

The  general  subject  of  the  determination 
of  a  case  properly  governed  by  the  law  of 
another  state  or  foreign  country  when 
that  law  is  not  proved  is  discussed  at 
length  in  the  note  to  Cherry  v.  Sprague, 
67  L.R.A.  33.  The  purpose  of  the  present 
note  is  to  bring  together  the  cases  involv-. 
ing  the  law  of  a  foreign  country.  Inci- 
dentally, however,  it  cites  a  few  cases  in- 
volving the  law  of  states  like  Florida, 
Louisiana,  and  Texas,  with  respect  to  which 
the  presumption  in  favor  of  the  common 
law  cannot  be  indulged  even  by  courts 
which  are  committed  to  that  presumption 
in  relation  to  other  states  or  foreign  coun- 
tries of  common- law  origin. 

Much   of    the   uncertainty   and    apparent 
conflict    of    authority    as    to    the    proper 
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was  made  by  an  agent  of  the  railroad  com- 
pany who  was,  according  to  the  uncontra- 
dicted evidence  in  the  case,  without  author- 
ity to  execute  it. 

Contract  -*  breach  —  abandonment  — 
right  to  su«^. 

7.  Upon  refusal  of  one  who  has  employed 
another  to  perform  services  for  him  to  ad- 
vance money  for  his  expenses,  as  required 
by  the  contract,  the  latter  may  sue  for 
breach  of  the  contract  without  completing 
performance  on  his  part. 

Witness  —  agent  —  opinion  as  to  author* 
Ity. 

8.  An  agent,  the  validity  of  a  contract 
executed  by  whom  is  in  controversy,  cannot 
state  as  a  witness  whether  or  not  he  had 
authority  to  spend  money  for  the  purposes 
to  which  the  contract  relates. 

(January  3,   1911.) 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  breach  of  an  agree- 
ment by  the  defendant  to  pay  the  reasonable 
expense  of  the  publication  of  a  guidebook 
for  it,  which  resulted  in  a  verdict  in  plain- 
tiffs'  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 
Mr.  Harold  S.  Davis,  for  defendant: 
The  ruling  as  to  authority  at  the  first 
trial   became   "the  law  of.  the   case,"   and 
should   have  been  followed   at  the   second 
trial. 

Gay  V.  Gay,  146  Cal.  237,  79  Pac.  885; 
Bailey  v.  Kerr,  180  111.  412,  54  N.  E.  165; 
State  V.  Bowen,  16  Kan.  475;  S.  E.  Olson 
Co.  V.  Brady,  76  Minn.  8,  78  N.  W.  864; 
State  ex  rel.  Gibson  v.  Richardson,  48  Or. 


course  to  be  pursued  when  the  law  of  an- 
other state  or  foreign  country  properly  gov- 
erning the  substantive  rights  of  tne  parties 
is  not  proved  is  due  to  two  opposing  ten- 
dencies; one,  to  state  a  broader  rule  than 
the  exigencies  of  the  particular  case  re- 
quire; and  the  other,  to  dispose  of  the  case 
upon  considerations  so  peculiar  to  the  par- 
ticular question  involved  as  to  restrict  the 
precedent  created  within  very  narrow 
limits.  The  first  tendency  is  illustrated  by 
cases  which,  when  the  common  law  prevails 
at  the  forum,  formally  indulge  the  presump- 
tion that  the  law  of  the  other  state  is  the 
same  as  the  law  of  the  forum,  rather  than 
the  presumption  that  the  common  law  pre- 
vails in  the  other  state.  Of  course,  in  the 
case  supposed,  it  is  immaterial  for  practi- 
cal purposes  which  form  of  the  presump- 
tion is  indulged;  but  obviously  that  be- 
comes important  if  it  happens  that  the 
eonmion  law  on  the  point  in  question  no 
longer  prevails  at  the  forum.  The  other 
tendency  is  illustrated  by  Pabrot  v.  Mexi- 
can C.  R.  Co.  and  other  cases  cited  in  the 
second  subdivision  of  the  note. 

It  is  well  settled  that  a  court  cannot 
take  judicial  notice  of  a  specific  rule  of 
law  of  another  country,  although  it  may 
take  such  notice  of  the  general  system  of 
law  upon  which  the  jurisprudence  of  that 
country  is  based.  (See  note  in  67  L.R.A. 
33.)  When,  therefore,  an  action,  whether 
eo?  contractu  or  ex  delicto^  involves  a  trans- 
action or  a  question  properly  governed  by 
the  law  of  a  foreign  country,  there  are 
five  possible,  courses  of  procedure  open,  each 
of  which  has  some  support  from  the  de- 
cisions: , 

(1)  The  court  may  refuse  to  apply  any 
.«ubstantive  law  to  the  transaction  or  point 

in  question,  and  dispose  of  it  by  merely 
applying  the  rule  of  practice  nt  the  forum 
that  the  party  having  the  afTirmative  must 
fail  unless  he  established  the  facts,  in- 
•eluding  the  fact  of  the  foreign  law  upon 
*which  his  right  or  defense  depends. 

(2)  Without  declaring  against  the  first 
•course  as  the  general  rule  of  procedure  in 
«uch  case,  the  court  may,  because  of  the  in- 
;J4  L.R.A.(N.S.) 


herent  justice  of  the  particular  right  or 
defense  asserted,  and  the  strong  proba- 
bility that  it  is  recognized  in  all  civilized 
countries,  act  upon  the  assumption  that  it 
is  recognized  by  the  law  of  the  particular 
foreign  country  in  question. 

(3)  The  court  may  indulge  the  presump- 
tion that  the  law  of  the  foreign  country^ 
whatever  the  basis  of  the  jurisprudence  is 
the  same  as  the  law  of  the  forum,  be  the 
latter  common  law  or  statutory  law. 

(4)  If  the  foreign  country,  like  England 
and  some  of  the  provinces  of  Canada,  is 
known  to  be  one  in  which  the  jurisprudence 
is  based  upon  the  common  law,  tne  court 
may  indulge  the  presumption  that  the  com- 
mon law  prevails  there,  whether  the  law 
of  the  forum  on  the  subject  in  question  is 
statutory  or  common  law. 

(6)  The'  court  may,  without  indulging 
any  presumption  at  all,  simply  apply  the 
law  of  the  forum  as  the  only  law  before 
the  court,  upon  the  theory  that  the  par- 
ties, by  failing  to  allege  or  prove  the  prop- 
er foreign  law,  have  tacitly  agreed  to  abide 
by  the  law  of  the  forum.  This  doctrine, 
as  applied  to  a  given  case,  produces  the 
same  results  as  the  third,  but  rests  upon  a 
different  foundation. 

Occasionally,  it  will  be  observed  that 
the  rule  is  expressed  in  a  negative  form, 
that  the  court  will  not  indulge  the  presump- 
tion that  the  foreign  law  differs  from  the 
common  law  or  from  the  law  of  the  forum, 
as  the  case  may  be.  Apparently,  however, 
this  is  a  merely  accidental  variation  from 
the  aflirmative  statement  of  the  rule,  since 
the  result  in  the  cases  seems  to  have  been 
the  same  as  if  an  afiirmative  presumption 
had  been  indulged. 

Refusal  to  apply  any  substantive  law. 

Since  the  existence  of  a  foreign  law  is  a 
question  of  fact  of  which  the  court  cannot 
take  judicial  cognizance,  it  would  seem  to 
be  in  strict  accordance  with  the  general 
rule  of  practice  which  requires  a  party 
having  the  affirmative  to  establish  all  the 
facts  essential  to  the  right  or  defense  which 
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309,  8  L.R.A.(N.S.)  362,  85  Pac.  225;  State 
V.  Bates,  22  Utah,  65,  83  Am.  St.  Rep. 
768,  61  Pac.  905;  Blackburn  v.  Boston  U, 
N.  Street  R.  Co.  201  Mass.  186,  87  N.  £. 
579;  Williams  v.  Henshaw,  12  Pick.  378. 
23  Am.  Dec.  614;  Mahone  v.  Williams,  39 
Ala.  202;  Battelle  v.  Connor,  6  Cal.  140; 
Howard  v.  Chesapeake  &  O.  R.  Co.  11  App. 
D.  C.  300;  Gage  v.  Chicago,  141  111.  642, 
31  N.  £.  163;  Pratt  v.  Boston  Heel  & 
Leather  Co.  134  Mass.  300;  Fitch  v.  Jef- 
ferson, 175  Mass.  56,  55  K.  £.  623;  Tupper 
V.  Kilduff,  26  Mich.  394;  Hamilton  v. 
Frothingham,  71  Mich.  616,  40  N.  W.  15; 
Fellows  V.  Loomis,  204  Pa.  225,  53  Atl.  998. 

The  alleged  contract  was  without  con- 
sideration. 

De  Fnest  v.  Bradley,  192  Mass.  346,  78 
N.   £.   467;    SchoU   v.   Killorin,   190  Mass. 


493,  77  N.  E.  382;  Neale  r.  American  Elec- 
tric Vehicle  Co.  186  Mass.  303,  71  N.  E. 
566;  Will  M.  Kinnard  Co.  v.  Cutter  Tower 
Co.  159  Mass.  39 J,  34  N.  E.  460;  Lilienthal 
V.  Suffolk  Brewing  Co.  154  Mass.  185,  12 
L.R.A.  821,  26  Am.  St.  Rep.  234,  28  N. 
E.  151;  Spring  v.  Lovett,  11  Pick.  417; 
Dix  V.  Otis,  5  Pick.  38;  Beard  v.  Boylan, 
59  Conn.  181,  22  Atl.  152;  Van  Syckel  v. 
Dalyrmple,  32  N.  J.  Eq.  233;  Smith  v. 
Bartholomew,  1  Met.  2T6,  35  Am.  Dec. 
365;  Pool  V.  Boston,  5  Cush.  219;  Warren 
V.  Hodge,  121  Mass.  106;  Westcott  v.  Mit- 
chell, 95  Me.  377,  50  Atl.  21;  Munroe  v. 
Perkins,  9  Pick.  298,  20  Am.  Dec.  475; 
Cabot  V.  Haskins,  3  Pick.  83;  Tobey  v. 
Wareham  Bank,  13  Met.  440;  Harlow  v. 
Putnam,  124  Mass.  653;  Lester  v.  Palmer, 
4   Allen,   145;    Com.   y.   Johnson,   3   Cush. 


he  asserts,  to  hold  that  the  decision  upon  a 
question  properly  governed  by  the  law  of 
A  foreign  country  must  go  against  him  un- 
less he  proves  the  foreign  law,  simply  for 
the  reason  that  in  such  case  he  fails  to  dis- 
charge the  burden  resting  upon  him.  And 
the  courts  almost  uniformly  apply  that 
rule,  and  hold  that  it  -is  incumbent  upon 
the  plaintiff  to  prove  that  the  foreign  law, 
where  a  right  of  action,  like  the  right  of 
action  for  negligent  homicide,  is  the  crea- 
ture Of  statute  at  the  forum,  and  does  not 
exist  independently  of  statute.  This  has 
been  frequently  applied  to  actions  in  one 
state  for  negligent  homicide  in  another 
(see  note  in  67  L.R.A.  33,  60) ;  and  is,  of 
course,  equally  applicable  to  actions  based 
on  a  homicide  occurring  in  a  foreign  coun- 
try. 

Of  course,  in  juried ictious  committed  to 
the  presumption  in  favor  of  the  common 
law,  the  result  may  be  attributed  to  that 
presumption,  if  the.  foreign  jurisdiction  is 
one  as  to  which  that  presumption  may  be* 
indulged,  since  there  was  no  such  right  of 
action  at  common  law.  But  it  will  be 
observed  that  even  courts  which  are  in 
general  committed  to  the  presumption  that 
the  foreign  law  is  the  same  as  the  law  of 
the  forum,  whether  the  latter  is  common 
law  or  statutory  law,  decline  to  indulge 
that  presumption  in  cases  of  this  kind, 
but,  on  the  other  hand,  require  proof  that 
the  foreign  law  gives  such  a  right  of  action, 
notwithstanding  that  such  right  of  action 
is  given  at  the  forum  by  statute.  And,  of 
course,  such  result  cannot  be  accounted  for 
by  the  presumption  in  favor  of  the  com- 
mon law,  even  in  jurisdictions  generally 
•committed  to  that  presumption,  where,  as 
in  W'hitford  v.  Panama  K  Co.  23  N.  Y. 
465,  the  negligent  homicide  occurred  in  a 
foreign  county  (New  Granada),  whose 
jurisprudence  is  not  based  upon  the  com- 
mon   law. 

Again,  as  shown  in  the  note  already  re- 
ferred to,  the  courts  are  disposed  to  fol- 
low this  course  where  a  party  whose  rights 
depend  upon  a  foreign  law  relies  upon  an 
affirmative  defense  which,  at  the  forum,  is 
34  L.R.A.(N.S.) 


the  creature  of  statute,  and  is  in  the  na- 
ture of  a  penalty  or  forfeiture,  e.  g.,  a 
usury  statute.  (See  note  in  67  L.R.A.  61.)" 
This  result,  again,  mav  often  be  referred 
to  the  presumption  in  favor  of  the  common  i 
law  by  courts  committed  to  that  presump- 
tion, but,  as  sho^n  in  the  note  already  re- 
ferred to,  is  also  reached  in  jurisdictions 
which  are  in  general  committed  to  the  pre- 
sumption that  the  foreign  law  is  the  same 
as  the  law  of  the  forum,  whether  the  lat- 
ter b^  common  law  or  statutory  law,  an 
exception  to  the  general  rule  being  made 
in  such   cases. 

But,  with  the  exception  just  noted,  the 
majority  of  the  cases  do  not  decide  a  ques- 
tion against  the  party  having  the  affirma- 
tive merely  because  he  has  failed  to  allege 
or  prove  the'  foreign  law  upon  which  his 
rights  depend.  Upon  •  the  cqjitrary,  while 
the  courts  do  not  often  expressly  repudiate 
the  first  of  the  positions  above  outlined, 
they  do,  in  effect,  with  the  exceptions  noted, 
generally  adopt  either  the  second,  third. 
Fourth,  or  fifth  position,  with  the  practi' 
cal  result  that  the  law  of  the  forum  or  the 
common  law  is  applied  to  the  question. 

There  are,  however,  a  number  of  cases 
that  cannot  be  referred  to  the  exceptions 
already  noted  in  respect  of  rights  of  ac- 
tion, or  affirmative  defenses  in  the  nature 
of  a  penalty  or  forfeiture,  created  by  stat- 
ute, which  seem  to  have  held  or  assumed 
that  the  general  rule  which  requires  the 
party  having  the  affirmative  to  prove  the 
facts  upon  which  his  asserted  right  or  de- 
fense depends  applies  to  a  foreign  law, 
and  that  if  he  fails  to  prove  such  law,  the 
decision  must  go  against  him,  merely  be- 
cause he  has  not  discharged  the  burden 
resting  upon  him.  In  some  of  the  cases 
this  result  was  reached  because  the  foreign 
jurisdiction,  not  being  one  of  common-law 
origin,  the  presumption  in  favor  of  the 
common  law  could  not  be  indulged;  but 
in  others  the  courts  seem  to  ignore  the 
possibility  of  supplying  the  omission  in  the 
affirmative  case  by  indulging  a  presump- 
tion with  respect  to  the  foreign  law. 

In  this  connection,  however^  it  is  to  bo 
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454;  Curranee  v.  McQueen,  2  Paine,  109, 
Fed.  Cas.  No.  3,488;  Offutt  v.  Parrott,  1 
Cranch,  0.  C.  154,  Fed.  Cas.  No.  10,453; 
Maull  V.  Vaughn,  45  Atl.  134;  Kenan  v. 
Holloway,  16  Ala.  53,  50  Am.  Dec.  102; 
Koening  v.  Iladdix.  21  111.  App.  53. 

The  plaintiffs'  failure  to  finish  the  work 
precludes  their  maintaining  this  action. 

Globe  Works  v.  Wright,  106  Mass.  207; 
Freeman  v.  Hedrington,  204  Mass.  238,  90 
N.  E.  519,  17  A.  &  E.  Ann.  Cas.  741;  Hall 
V.  Thayer,  12  Met.  130;  Valentine  v.  Wheel- 
er, 122  Mass.  566,  23  Am.  Rep.  404;  Wheel- 
er V.  Young,  143  Mass.  143,  9  N.  E.  531 ; 
Davis  V.  Crawford,  197  Mass.  309,  38  N. 
£.  866;  United  States  v.  Louisiana,  123 
U.  S.  32,  31  L.  ed.  69,  8  Sup.  Ct.  Rep. 
17;    Porter  v.   Supreme   Council  A.  L.   H. 


183  Mass.  326,  67  N.  E.  238;  Daniels  v. 
Newton,  114  Mass.  530,  19  Am.  Rep.  384; 
Daley  v.  People's  Bldg.  Loan  &  Sav.  Asso. 
178  Mass.  13,  59  N.  E.  452;  Cox  v.  Mc- 
Laughlin, 52  Cal.  590,  s.  c.  54  Cal.  605; 
Beatty  v.  Howe  Lumber  Co.  77  Minn.  272, 
79  N.  W.  1013;  Jones  v.  Mial,  79  N.  C. 
164;  Bethel  v.  Salem  Improv.  Co.  93  Va. 
354,  33  L.R.A.  602,  57  Am.  St.  Rep.  808, 
25  S.  E.  304;  Cadwell  v.  Blake,  6  Gray, 
402;  Douglas  v.  Lowell,  194  Mass.  268,  80 
N.  E.  510. 

The  agreement,  if  any,  as  to  a  cash  con- 
tribution, was  so  vague  as  to  be  unenfor- 
ceable. 

Marble  v.  Standard  Oil  Co.  169  Mass. 
553,  48  N.  E.  783;  Thomas  v.  Thomasville 
Shooting  Club,  123  N.  C.  285,  31  S.  E.  654; 


noted  that  the  mere  fact  that  the  party 
having  the  affirmative  was  defeated  in  a 
particular  case  because  he  did  not  prove 
the  proper  foreign  law  is  not  authority  for 
the  proposition  that  he  must  necessarily 
fail  in  every  case  for  that  reason,  since  it 
may  be  that  the  particular  right  or  de- 
fense asserted  is  not  sustained  by  the  com- 
mon law  or  by  the  law  of  the  forum;  in 
which  case,  of  course,  whatever  be  the  true 
doctrine  on  this  subject,  the  party  having 
the  affirmlEitive  must  fail,  unless  he  proves 
that  the  proper  foreign  law  sustains  such 
right  or  defense.  Banco  de  Sefiora  v.  Bank- 
ers' Mut.  Casualty  Co.  124  Iowa,  576,  104 
Am.  St.  Rep.  367,  100  N.  W.  632,  seems  to 
be  that  kind  of  a  case.  There  the  contract 
upon  which  the  plaintiff  relied,  and  which 
was  governed  in  this  respect  by  the  law  of 
Mexico,  which  was  not  proved,  required  cer- 
tain acts  to  be  done  by  "adults."  It  ap- 
peared that  one  of  the  persons  who  per- 
formed such  acts  was  but  seventeen  years 
old;  and  while  the  court  said  that  it  could 
not  indulge  the  presumption  that  the  com- 
mon law  prevailed  in  Mexico,  it  is  not  ap- 
parent how  either  that  presumption  or  the 
presumption  that  the  law  of  Mexico  upon 
this  was  the  same  as  the  law  of  the  forum 
could  have  availed  the  plaintiff,  since  it 
seems  that  by  neither  is  a  person  of  that 
age  regarded  as  an  adult.  Of  course,  he 
could  not  take  advantage  of  the  law  of 
Mexico  if  it  differed  on  this  point  from 
the  common  law  and  from  the  law  of  the 
forum,  without  proving  it. 

In  Thompson  v.  Ketehum,  8  Johns.  189, 
5  Am.  Dec.  332,  however,  an  action  upon  a 
note  made  in  and  governed  by  the  law  of 
Jamaica,  the  court,  speaking  by  Kent,  Ch. 
J.,  held  that  it  was  incumbent  upon  the 
defendant,  in  order  to  sustain  his  plea  of 
infancy,  to  show  the  law  of  Jamaica  on 
that  subject,  and  that,  in  the  absence  of 
such  proof,  he  failed  to  make  out  his  de- 
fense, although  he  did  prove  that  he  was 
under  the  age  of  twenty-one  at  the  time  he 
made  the  note,  which,  by  the  law  of  New 
York,  would   have  established  the  defense. 

So,  in  Male  v.  Roberts,  3  Esp.  163,  6  Re- 
vised Rep.  823,  an  action  to  recover  for 
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goods  furnished  to  an  infant,  Lord  Eldon 
said:  *'What  the  law  of  Scotland  is  with 
respect  to  the  right  of  recovering  against 
an  infant  for  necessaries,  I  cannot  say; 
but  if  the  law  of  Scotland  is  that  such  a 
contract  as  the  present  could  not  be  en- 
forced  against  an  infant,  that  should  have 
been  given  in  evidence;  and  I  hold  my- 
self not  warranted  in  saying  that  such  a 
contract  is  void  by  the  law  of  Scotland 
because  it  is  void  by  the  law  of  England.. 
The  law  of  the  country  where  the  con- 
tract arose  must  govern  the  contract;  and 
what  that  law  is  should  be  given  in  evi- 
dence to  me  as  a  fact.  No  such  evidence- 
has  been  given,  and  I  cannot  take  the  fact 
of  what  that  law  is  without  evidence."  The 
opinion  closes  with  the  statement  that  the- 
plaintiff  failed  in  proving  his  case  and  was 
nonsuited,  although  it  does  not  appear  that 
there  was  any  question  in  the  case  except 
the  defense  of  infancy,  and  the  language 
quoted  would  lead  one  to  suppose  that  the 
decision   would   be   favorable   to   plaintiff. 

In  Dainese  v.  Hale,  91  U.  S.  13,  23  L.  ed^ 
190,  an  action  against  the  former  consul- 
general  of  the  United  States  in  Egypt,  for 
assuming  jurisdiction  of  a  controversy  in 
that  country  between  citizens  of  the  Unit- 
ed States,  and  issuing  an  attachment,  a 
plea  alleging  that  the  defendant,  by  the- 
law  of  nations  as  well  as  by  the  law  of 
the  United  States,  was  vested  with  judicial 
functions  extending  to  the  case  in  hand, 
was  held  demurrable  because  it  did  not  in- 
form the  court  as  to  the  laws  of  Turkey 
and  its  usages  on  this  point,  but  left  the- 
court  to  infer  or  take  judicial  knowledt!:e 
of  those  laws  and  usages.  The  court  said 
that  as  the  powers  of  consuls  of  the  Unit- 
ed States,  according  to  the  treaties  and 
laws  as  they  stood  in  1864,  depended  on 
the  laws  or  usages  of  Turkey,  those  laws 
or  usages  should  have  been  pleaded  in  some 
manner,  so  that  the  court  could  have  seen, 
that  the  case  was  within  them;  for  failing 
to  do  so,  the  plea  was  defective  in  sub- 
stance. Obviously,  however,  a  presump- 
tion that  the  law  of  Turkey  on  this  subject 
was  the  same  as  the  law  of  the  United' 
States  would  not  have  availed  to  save  the* 
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Blakistone  v.  German  Bank,  87  Md.  ?02. 
39  Atl.  856;  Re  Fickus  [1900]  1  Ch.  331, 
69  L.  J.  Ch.  N.  S.  161,  48  Week.  Rep.  250, 
81  L.  T.  N.  S.  749;  Re  Vince  [1892]  2  Q. 
B.  478,  61  L.  J.  Q.  B.  N.  S.  836,  67  L.  T. 
K.  S.  70,  41  Week.  Rep.  138,  9  Morrell, 
222;  Pearce  v.  Watts,  L.  R.  20  Eq.  492, 
44  L.  J.  Ch.  N.  S.  492,  23  Week.  Rep.  771; 
Bromley  v.  JetTries,  2  Vern.  415,  Prec.  in 
Ch.  138;  Gafford  v.  Proskauer,  59  Ala.  264; 
Hum  pus  V.  Bumpus,  53  Mich.  346,  19  N. 
W.  29;  Cummer  v.  Butts,  40  Mich.  322,  29 
Am.  Rep.  530;  Flaherty  v.  Cary,  62  App, 
Div.  116,  70  N.  Y.  Supp.  951,  affirmed  in 
174  X.  Y.  550,  67  N.  E.  1082;  Buckmaster 
V.  Consumers'  Ice  Co.  5  Daly,  313;  Butler 
T.  Kemmerer,  218  Pa.  242,  67  Atl.  332; 
Sherman  v.  Kitsmiller,   17   Serg.  &.  R.  45. 


If  those  transactions  did  not,  by  the  law 
of  Mexico,  constitute  a  binding  contract., 
they  cannot  be  the  basis  of  an  action  any- 
where alse. 

Akers  v.  Demond,  103  Mass.  318;  Steven- 
son V.  Payne,  109  Mass.  378;  Baxter  Kat. 
Bank  v.  Talbot,  154  Mass.  213,  13  L.R.A. 
52,  28  N.  E.   163. 

One  setting  up  a  transaction  in  a  juris- 
diction in  which  the  common  law  is  not 
accepted  does  not  make  out  a  prima  facie 
case  unless  he  introduces  affirmative  evi- 
dence of  the  law  of  the  place  where  the 
transaction  occurred. 

Male  V.  Roberts,  3  Esp.  163,  6  Revised 
Rep.  823;  Thompson  v.  Ketchum,  8  Johns. 
189,  5  Am.  Dec.  332;  Re  Hall,  61  App. 
Div.   266,   70  N.   Y.    Supp.   406;    Leach   v. 


plea,  since  the  laws  of  the  United  States 
do  not  allow  jurisdiction  to  foreign  consuls 
under   such  circumstances. 

In  Leach  v.  Pillsbury,  15  N.  H.  137,  the 
court  having  held  that  it  could  not  be  pre- 
sumed that  under  the  laws  of  Louisiana  a 
father  would  inherit  the  estate  of  a  son 
who  died  intestate  domiciled  in  Louisiana, 
as  would  be  the  case  under  the  laws  of 
New  Hampshire,  held  that  for  that  reason 
there  was  no  ground  upon  which  a  credit- 
or of  the  father  could  attach  a  fund  be- 
longir^  to  the  estate  in  the  hands  of  a 
trustee  in  New  Hampshire. 

In  Owen  v.  Boyle,  15  Me.  147,  32  Am. 
Dec.  143,  also,  the  court,  having  refused 
to  indulge  the  presumption  that  the  com- 
mon law  prevailed  in  New  Brunswick,  ap- 
parently decided  against  the  party  having 
the  affirmative  of  the  question. 

In  Crashley  v.  Press  Pub.  Co.  179  N.  Y. 
27,  71  N.  E.  268,  1  A.  &  E.  Ann.  Cas.  196, 
in  holding  that  an  article  charging  that 
one  engsiged  in  a  rebellion  against  the  gov- 
ernment of  Brazil  was  not  libelous  per  ae 
in  the  absence  of  an  allegation  of  the  ex- 
istence of  a  law  in  that  country  making 
such  an  act  a  treasonable  offense,  the  court 
said  that  it  could  not  assume  that  the 
laws  of  Brazil  were  similar  to  the  common 
law  upon  the  subject  of  treason,  since  the 
presumption  in  favor  of  the  common  law 
is  only  indulged  in  with  reference  to  Eng- 
land and  those  states  which  have  taken 
the  common  law  from  England;  and  the 
decision  was  apparently  upon  the  ground 
that  plain tifT,  by  failing  to  allege  the  law 
of  Brazil,  had  failed  to  make  a  prima  facie 
case.  The  concession  of  the  court  that  if 
the  article  had  imputed  to  the  plaintiff 
the  commission  of  tnat  which  is  a  heinous 
offense  against  organized  society,  and  com- 
monly known  to  be  recognized  as  such  by 
civilized  nations,  or  if  it  charged  him  with 
some  conduct  which  reflected  upon  his 
character  in  such  wise  as  to  expose  him  to 
contempt,  ridicule,  or  disgrace,  it  would  be 
libelous  per  ae, — is  not  inconsistent  with 
the  decision,  and  is  in  line  with  the  views 
expressed  in  the  next  subdivision. 

A  somewhat  similar  case  is  Langdon  ▼• 
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Young,  33  Vt.  136,  where  the  court,  while 
conceding  tliat  words  charging  plaintiff 
with  having  administered  poison  with  in- 
tent to  do  great  bodily  harm  might  be  pre- 
sumed to  be  slanderous  by  the  law  of 
Canada,  upon  the  theory  that  courts  will 
assume  certain  general  principles  of  law  as 
existing  in  all  Christian  states,  yet  held 
that  there  being  no  proof  of  the  law  of 
Canada  on  the  subject,  words  which  mere- 
ly charged  plaintiff  with  giving  a  child 
poison,  without  stating  that  it  was  given 
with  an  intent  to  do  serious  and  extreme 
injury  could  not  be  regarded  as  action- 
able per  ae,  in  the  absence  of  proof  of  the 
law  of  Canada.  Perhaps,  however,  it  was 
assumed  in  this  case  that  such  words  would . 
not  have  been  actionable  even  by  the  law 
of  Vermont. 

In  McLeod  v.  Connecticut  &  P.  River  R. 
Co.  68  Vt.  727,  6  Atl.  648,  it  was  said  that 
courts  do  not  take  judicial  notice  of  for- 
eign law  or  laws  of  another  state,  and  when 
a  foreign  law  is  relied  on  as  establishing 
a  duty  or  right  of  action,  it  must  be  set 
forth  in  the  declaration  and  proved  as  a 
fact. 

In  Du  Val  v.  Marshall,  30  Ark.  230,  the 
court  said  in  effect  that,  as  the  usual  pre- 
sumption in  favor  of  the  common  law  does 
not  apply  to  the  Creek  Nation  of  Indians,, 
the  court  must  have  proof  of  what  powers' 
are  conferred  upon  administrators  by  the 
laws  and  usages  of  that  Nation  before  it 
can  uphold  a  contract  of  sale  made  by  an 
administrator.  But  see  Garner  v.  Wright^ 
52  Ark.  385,  6  L.R.A.  715,  12  S.  W.  785, 
infra. 

Reference  to  the  note  in  67  L.R.A.  33, 
will  show  that  even  courts  which  indulge 
the  presumption  that  the  common  law  pre- 
vails in  another  state  having  a  common- 
law  origin,  ordinarily  indulge  the  presump- 
tion that  the  law  of  another  state  not  of 
common-law  origin  is  the  same  as  the  law 
of  the  forum,  or  apply  the  law  of  the  forum 
in  such  case  without  indulging  any  pre- 
sumption. In  Mathieson  v.  St.  Louis  &  S. 
F.  R.  Co.  219  Mo.  542,  118  S.  W.  9,  how- 
ever, the  court,  upon  the  ground  that  it 
could  not  indulge  the  presumption  that  the 
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Pillsbury,  15  N.  H.  137;  McDonald  v. 
Myles,  12  Smedes  &  M.  279;  Banco  De 
Sonora  v.  Bankers'  Mut.  Casualty  Co.  124 
Iowa,  676,  104  Am.  St.  Rep.  367,  100  N. 
W.  632. 

An  agent  who  assumes  without  warrant 
to  entfir  into  a  contract  cannot,  by  acquies- 
cence and  approval  not  brought  home  to 
the  principal  or  to  some  agent  who  has 
authority  to  make  an  agreement,  render 
the.  contract   binding   upon    the   principal. 

Brewster  v.  Hobart,  15  Pick.  302;  Fay 
▼.  Slaughter,  194  111.  157,  66  L.R.A.  664, 
88  Am.  St.  Rep.  148,  62  N.  E.  592;  Trudo 
▼.  Anderson,  10  Mich.  367,  81  Am.  Dec. 
795;  BuUard  v.  De  Groff,  6ft  Neb.  783,  82 
N.  W.  4 ;  Bohanan  v.  Boston  &  M*  R.  Co. 
70  N.  H.  626,  49  Atl.  103;  Morse  v.  Hill, 


136  Mass.  60;  Beers  v.  Isaac  Prouty  k  Co. 
203  Mass.  254,  89  N.  E.  667;  Tarpey  v. 
Bernheimer,  42  N.  Y.  S.  R.  184,  16  N.  Y. 
Supp.  870;  Beck  v.  Donohue,  27  Misc.  230, 
67  N.  Y.  Supp.  741;  Brooklyn  Daily  Eagle 
V.  Dellmar,  30  Misc.  747,  62  N.  Y.  Supp. 
1041. 

An  agent  cannot  be  presumed  to  be  em- 
powered to  do  anything  not  strictly  neces- 
sary for  the  execution  of  the  agency. 

Shaw  V.  Stone,  1  Cush.  228;  Consolidated 
Xat.  Bank  v.  Pacific  Coast  8.  S.  Co.  95 
Cal.  1,  29  Am.  St.  Rep.  85,  30  Pac.  96; 
Bickford  v.  Menier,  107  N.  Y.  490,  14  N. 
K.  438;  Heath  v.  Paul,  81  Wis.  632,  51 
N.  W.  876 ;  Upton  v.  Suffolk  County  Mills, 
11  Cush.  586,  59  Am.  Dec.  163;  Paige  v. 
Stone,  10  Met.  160,  43  Am.  Dec.  420;  Emer- 


comfnon  law  prevailed  in  Kansas,  held  that 
a  petition  in  an  action  against  a  railroad 
for  an  injury  to  an  employee  in  that  state 
could  not  be  regarded  as  stating  a  cause 
of  action,  in  the  absence  of  an  allegation 
of  the  law  of  Kansas  on  that  subject.  It 
will  be  observed,  however,  that  the  only 
question  discussed  in  this  connection  was 
as  to  the  right  to  indulge  the  presumption 
that  the  common  law  prevailed  in  Kansas, 
and  the  court  did  not  suggest  the  possi- 
bility of  indulging  the  presumption  that 
the  law  of  Kansas  was  the  same  as  the 
law  of  the  forum  on  the  subject,  but  as- 
sumed that  the  decision  must  go  against  the 
plaintiff.  It  is  true  that  the  law  of  Mis- 
souri on  the  subject,  being  apparently  the 
common  law,  such  a  presumption  would 
have  produced  the  same  result  as  the  pre- 
sumption in  favor  of  the  common  law. 
But  that  would  apparently  be  no  reason  for 
refusing  to  indulge  the  former  presump- 
tion. Indeed,  just  such  a  situation  seems 
to  have  been  presented  in  Watford  v.  Ala- 
bama &  F.  Lumber  Co.  162  Ala.  178,  44  So. 
567,  overruling  a  demurrer  to  a  complaint 
in  an  action  for  personal  injuries  sustained 
in  Florida,  upon  the  ground  that  the  law 
of  Florida  was  not  pleaded.  While  the  ma- 
jority of  the  court  were  of  the  opinion  that 
the  tort  having  been  committed  in  Florida, 
the  ordinary  presumption  in  favor  of  the 
law  could  not  be  indulged,  yet  they  were 
of  the  opinion  that,  by  invoking  the  juris- 
diction of  the  Alabama  court,  the  parties 
submitted  themselves  to  the  law  of  that 
state,  which,  as  a  matter  of  fact,  although 
the  point  is  not  commented  on,  seems  to 
have  been  the  common  law.  Two  of  the 
judges  dissented.  They  conceded  that  while 
it  is  generally  held  that  if  there  is  no  proof 
of  the  law  of  another  state,  nor  judicial 
knowledge  of  the  origin  of  such  state 
which  would  raise  a  presumption  that  the 
common  law  prevails  there,  it  will  be  pre- 
sumed that  the  law  of  the  forum  in  which 
the  issue  is  being  tried  is  the  law  of  the 
state  on  the  question  under  consideration, 
yet  they  were  of  the  opinion  that  that  doc- 
trine applied  only  to  the  enforcement  of 
contracts  or  questions  affecting  the  title  to 
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property  at  the  forum,  and  that  it  ought 
not  to  be  extended  to  cases  of  tort,  (bee, 
however.  Teat  v.  Chapman,  —  Ala.  App. 
— ,  66  So.  267,  where  the  court,  evidently 
by  inadvertence,  indulged  the  presumption 
that  the  common  law  prevailed  in  Florida, 
even  though  the  common  law  on  the  sub- 
ject had  been  changed  by  statute  in  Ala- 
bama. ) 

It  will  be  observed  that  the  cases  above 
cited  in  which  the  decision  went  against 
the  party  having  the  affirmative,  because 
of  his  failure  to  prove  Jbhe  foreign  law,  do 
not  discuss  the  question,  but  rest  rather 
upon  assumption.  Moreover,  it  will  be  ob- 
served that  in  other  cases  decided  in  the 
same  jurisdictions,  the  courts,  in  the  ab- 
sence of  proof  of  the  proper  foreign  law, 
have  applied  either  the  common  law  or  the 
law  of  the  forum. 

It  would  seem  that  even  in  Thompson  ▼. 
Ketchum,  8  Johns.  189,  5  Am.  Dec.  332, 
the  court  did  not  apply  with  entire  strict- 
ness the  theory  that  the  party  having  the 
affirmative  must  prove  the  foreign  law  up- 
on which  his  rights  depend,  when  the  for- 
eign jurisdiction  is  one  as  to  which  the 
presumption  in  favor  of  the  common  law 
cannot  be  indulged.  A  strict  ap^Tlication 
of  the  rule  would  apparently  have  defeated 
the  plaintiff,  since,  so  far  as  appears,  he 
made  no  proof  that  a  promissory  note  like 
that  in  question  would  be  valid  by  the 
laws  of  Jamaica,  or  would  be  recognized 
by  the  courts  of  that  jurisdiction.  Perhaps 
if  this  suggestion  had  been  made  to  the 
court,  it  would  have  decided  in  favor  of 
the  plaintiff,  upon  the  theory  adopted  in 
the  PABROT  Case,  that,  without  indulging 
any  general  presumption  as  to  the  law  of 
another  country,  it  would  be  assumed  that 
the  laws  of  any  civilized  country  would 
recognize  such  a  contract  as  that  involved 
in  the  suit. 

Presumption  of  prevalence  of  fundamental 

principles. 

It  will  be  observed  that  the  court  in 
Pabbot  v.  AtexiGAN  C.  R.  Co.  carefully  re- 
frains from  committing  itself  to  any  gen- 
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son  Y.  Providence  Hat  Mfg.  Co.  12  Mass. 
237,  7  Am.  Dec.  66;  Allen  v.  London  & 
S.  W.  R.  Co.  L.  R.  6  Q.  B.  65,  40  L.  J. 
Q.  B.  N.  S.  56. 11  Cox,  C.  C.  621,  23  L.  T.  N. 
^.  612,  19  Week.  Rep.  127;  Central  R. 
Co.  V.  Brewer,  78  Md.  394,  27  L.R.A.  63, 
28  Ail.  615;  Daniel  v.  Atlantic  Coast  Lino 
R.  Co.  136  N.  C.  617,  67  L.R.A.  455,  48 
S.  K  816,  1  A.  &  E.  Ann.  Cas.  718;  Press- 
ly  V.  Mobile  ft  G.  R.  Co.  4  Woods,  569,  16 
Fed.  199. 

Authority  to  contract  for  publishing  ad- 
vertising in  the  ordinary  course  of  busi- 
ness cannot  be  stretched  so  as  to  include 
authority  to  promise  to  pay  for  whatever 
some  other  person,  in  no  way  connected 
with  the  company,  may  think  calculated 
to  form  a  good  advertisement. 


Upton  y.  Suffolk  County  Mills,  11  Cush. 
589,  50  Am.  Dec.  163;  Holloway  v.  Steph- 
ens, 2  Thomp.  &  C.  562;  Bohanan  v.  Boston 
&  M.  R.  Co.  70  N.  H.  526,  49  Atl.  103. 

Messrs.  Arthur  H.  Russell  and  Thomas 
H.  Russell,  2cl,  for  plaintiffs: 

Private  instructions  limiting  the  author- 
ity of  a  general  agent  cannot  bind  one  who 
deals  with  him  without  knowledge  of  them. 

Brown  v.  Franklin  Mut.  F.  Ins.  Co.  166 
Mass.  565,  52  Am.  St.  Rep.  535,  43  N.  £. 
512;  Markey  v.  Mutual  Ben.  L.  Ins.  Co. 
103  Mass.  93;  Green  v.  Star  F.  Ins.  Co. 
190  Mass.  596,  77  N.  £.  649. 

The  declarations  and  actions  of  an  agent, 
where  part  of  the  res  geatof,  are  admis- 
sible. 

Woods  Y.   Clark,   24  Pick.  35;    Lane  v. 


«r«l  presumption  that  the  law  of  a  foreign 
eountry  not  of  common-law  origin  is  the 
same  as  the  law  of  the  forum;  and  decided 
the  case  upon  the  assiunption  that  all  coun- 
tries, in  their  courts  of  justice,  will  give 
effect  to  universally  recognized  fundamental 
principles  of  right  and  wrong  in  deciding 
between  contending  parties. 

There  is  a  tendency  upon  the  part  of 
the  courts,  especially  those  generally  com- 
mitted to  the  presumption  in  favor  of  the 
common  law,  to  dispose  of  the  point  on 
this  narrow*  ground  if  possible  when  the 
law  of  a  foreign  coimtry  not  of  common-law 
origin  is  involved. 

'ihus,  in  Mackey  v.  Mexican  C.  R.  Co.  78 
N.  Y.  Supp.  966,  an  action  for  injuries  sus- 
tained in  Mexico  by  the  negligence  of  the 
carrier,  the  court  said:  ''Actions  for  in- 
juries to  the  person,  committed  abroad, 
are  sustained  without  proof  in  the  first  in- 
stance of  the  lex  loci,  upon  the  presump- 
tion, that  the  right  to  compensation  for 
such  injuries  is  recognized  by  the  laws  of 
all  cotmtries.  ...  If  the  law  of  the 
Republic  of  Mexico  denies  the  plaintiff's 
right  to  compensation  for  the  wrong  com- 
plained of,  that  is  matter  of  defense,  and 
not  part  of  the  plaintiff's  cause  of  action; 
lor  the  courts  will  not  presume  the  exist- 
ence of  a  state  of  the  law  in  any  country 
bj  which  compensation  is  not  provided  for 
such  injuries.'^ 

So,  in  Whitford  v.  Panama  R.  Co.  23  N. 
Y.   465,  the  court  said:     "In   the  absence 
however,  of  positive  evidence  as  to  the  law 
of    another   country,    our   laws   indulge    in 
certain  presumptions.     Prima  facie,  a  man 
is  entitled  to  personal  freedom  and  the  ab- 
sence of  bodily  restraint,  and  to  be  exempt 
from  physical  violence  to  his  person,  every- 
where.    Hence,  if  one  bring  a  civil  action 
for  false  imprisonment,  or  for  an  assault 
and  battery  committed  abroad,  he  need  not/ 
in  the  first  instance,  offer  any  proof  that 
such  acts  are  unlawful,  and  entitle  the  in- 
jured party  to  a  recompense  in   damages, 
in  the  place  where  they  were  inflicted;  for 
the  cotirts  will  not  presume  the  existence 
•of  a  state  of  the  law  in  any  country  by 
-which    compensation    is    not    provided    for 
M  L.R.A.(N.S.) 


such  injuries.  And  where  the  condition  of 
the  law  of  another  state  becomes  material, 
and  no  evidence  has  been  offered  concern- 
ing it,  our  courts  will  presume  that  the 
general  principles  of  the  common  law, 
which  we  always  consider  to  be  consonant 
to  reason  and  natural  justice,  prevail 
there.  But  no  such  presumption  obtahis 
respectinff  the  positive  statute  law  of  the 
state,  lliere  is,  generally,  no  probability, 
in  point  of  fact,  and  there  is  never  any  pre- 
sumption of  law,  that  other  states  or  coun- 
tries have  established,  precisely  or  substan- 
tially, the  same  arbitrary  rules  which  the 
domestic  legislature  has  seen  fit  to  enact." 
It  was  accordingly  held  that'  an  action 
would  not  lie,  in  the  absence  of  proof  that ' 
such  a  cause  of  action  was  given  by  the 
law  of  the '  state  where  the  tort  occurred. 

Similar  language  was  used  in  State  v. 
Morrill,  68  Vt.  60,  54  Am.  St.  Rep.  870, 
33  Atl.  1070,  holding  that  it  will  be  as- 
sumed that  there  was  no  difference  be- 
tween the  law  of  Vermont  and  the  law  of 
Cjuiada  in  respect  of  larceny  in  the  circum- 
Mmces  disclosed  in  the  case;  and  in  Wim- 
berly  v.  Metcalf,  10  Ky.  L.  Rep.  353,  hold- 
ing that  it  may  be  assumed  that  all  Christ- 
ian coimtries  punish  flagrant  violations  of 
fundamental  principles  involving  moral  tur- 
pitude, such  as  bigamy,  to  a  degree  com- 
mensurate with  their  gravity. 

In  Stevenson  v.  Pullman  Palace-Car  Co. 
—  Tex.  Civ.  App.  — ,  26  S.  W.  112,  the 
court,  in  holding  that  it  would  be  presumed 
that  the  law  of  Mexico,  like  the  law  of 
Texas,  rendered  a  sleeping  car  company  lia- 
ble for  the  theft  of  the  passenger's  baggage 
if  it  failed  to  exercise  reasonable  care  to 
prevent  the  same,  said — in  reply  to  the 
contention  that  the  usual  presumption  of 
similarity  of  laws  would  not  prevail,  be- 
cause of  the  historical  fact  that  the  laws 
of  Texas  and  Mexico  sprang  from  two  whol- 
ly different  systems — that  the  character  of 
the  injury  was  one  about  which  it  could  be 
reasonably  presumed  that  the  laws  are  the 
same  under  any  system,  and  that  it  would 
be  a  violent  presumption  to  hold  that  there 
was  a  country  on  earth  where  sleeping 
coaches  are  considered  a  part  of  its  modern 
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Boston  &  A.  R.  Co.  112  Mass.  455;  Gott 
V.  Dinsmore,  111  Mass.  45;  Morse  v.  Con- 
necticut River  R.  Co.  6  Gray,  450;  Green 
V.  Boston  &  Lowell  R.  Co.  128  Mass.  221, 
35  Am,  Rep.  370. 

Where  a  person  is  held  out  as  a  general 
manager  or  a  general  agent  of  any  nature, 
this  fact  is  sutlicient  to  bind  the  defendant 
upon  contracts  within  the  scope  of  his  ap- 
parent authority. 

Garfield  v..  Peerless  Motor  Car  Co.  180 
Mass.  396,  75  N.  E.  695;  James  v.  Lewis, 
189  Mass.  134,  75  N.  E.  217;  Goodenough 
V.  Thayer,  132  Mass.  152;  Fay  v.  Noble, 
12  Cush.  1;  Lester  v.  Webb,  1  Allen,  3*; 
Merchants'  Nat.  Bank  v.  Citizens'  Gasligh'^ 
Co.  159  Mass.  505,  38  Am.  St.  Rep.  463, 
34  N.  K  1083;  McNeil  v.  Boston  Chamber 


of  Commerce,  154  Mass.  277,  13  LRJL  559, 
28  N.  E.  245;  Lovett,  H.  &  P.  Co.  v.  Sul- 
livan, 189  Mass.  535,  75  N.  E.  738;  Sturte- 
vant  V.  Wallack,  141  Mass.  119,  4  N.  E. 
615;  Heath  v.  New  Bedford  Safe  Deposit 
&  T.  Co.  184  Mass.  481,  69  K.  E.  215; 
Hawks  V.  Davis,  185  Maaa.  119,  69  N.  E. 
1072;  Cnizan  v.  Smith,  41  Ind.  288;  Lou- 
don Sav.  Fund  Soc.  v.  Hagerstown  Sav. 
Bank,  36  Pa.  498,  78  Am.  Dec  390;  Cin- 
cinnati, I.  St.  L.  &  C.  R.  Co.  T.  Davis,. 
126  Ind.  99,  9  L.R.A.  603,  26  N.  E.  878; 
Williams  v.  Getty,  31  Pa.  461,  72  Am.  Dec. 
757 ;  Gibson  v.  Snow  Hardware  Co.  94  Ala. 
346,  10  So.  304;  DeFriest  v.  Bradley,  192 
Mass.  352,  78  N.  E.  467;  Weston  v.  Bos- 
ton &  M.  R.  Co.  190  Mass.  298,  4  L.R.A. 
(N.S.)    669,  112  Am.  St.  Rep.  330,  76  N. 


civilization  where  the  rule  enunciated  by 
the  Texas  supreme  court  would  not  pre- 
vail. 

See  also,  upon  this  theory,  some  of  the 
cases  cited  in  the  first  subdivision. 

Presumption  that  foreign   law  is  same  as 

law   of    forum. 

As  shown  in  the  note  in  67  L.R.A.  33, 
many  of  the  courts,  even  in  the  case  of 
another  state  of  common-law  origin,  are 
committed  to  the  presumption  that  the  law 
of  the  other  jurisdiction  is  the  same  as  the 
law  of  the  forum,  whether  the  latter  is  com- 
mon law  or  statutory.  As  that  presump- 
tion, unlike  the  presumption  in  favor  of  the 
common  law,  is  not  dependent  upon  the 
basis  of  the  jurisprudence  of  the  foreign 
jurisdiction,  the  courts  which  are  com- 
mitted to  it  find  no  difficulty  in  applying 
it  to  the  law  of  foreign  countries,  whether 
their  jurisprudence  is  based  upon  the  com- 
mon law  or  the  civil  law,  or  springs  from 
a  source  not  judicially  known. 

Thus,  courts,  which  are  in  general  com- 
mitted to  the  presumption  that  the  foreign 
law  is  the  same  as  the  law  of  the  forum 
have  applied  that  presumption  to  the  law 
of  England.  Wickersham  v.  Johnston,  104 
Cal.  407,  43  Am.  St.  Rep.  118,  38  Pac.  89 
(provisions  of  California  Civil  Code  in  re- 
lation to  powers  of  executors) ;  Murphy  v. 
Murphy,  145  Cal.  482,  78  Pac.  1053  (rate 
of  interest  on  judgment)  ;  Mortimer  v.  Mar- 
der,  93  Cal.  172,  28  Pac.  814  (community 
law  of  California  regulating  property 
rights  of  husband  and  wife) ;  Linton  v. 
Moorhead,  209  Pa.  646,  69  Atl.  264  (Penn- 
sylvania statute  enabling  wife  to  make  a 
valid  power  of  attorney).  * 

To  the  law  of  Mexico.  Loaiza  v.  Su- 
perior Ct.  85  Cal.  30,  9  L.R.A.  376,  20  Am. 
St.  Rep.  197,  24  Pac.  707  (essentials  of 
contract)  ;  Mexican  C.  R.  Co.  v.  Olmstead, 
—  Tex.  Civ.  App.  — ,  60  S.  W.  267;  Mexi- 
can C.  R.  Co.  V.  Marshall,  34  C.  C.  A.  138, 
91  Fed.  933  (employer's  liability);  Mexi- 
can C.  R.  Co.  V.  Glover,  46  C.  C.  A.  334, 
107   Fed.   356    (employer's   liability). 

To  the  law  of  New  Brunswick.  Whidden 
34  L.R.A.(N.S.) 


V.  Seelye,  40  Jtfe.  247,  63  Am.  Dec.  661  (con- 
struction and  effect  of  deeds  and  contract ) . 

To  the  law  of  Quebec.  Peabody  v.  Ma- 
guire,  79  Me.  672,  12  Atl.  630. 

To  the  law  of  British  Columbia.  Daniel 
v.  Gold  Hill  Min.  Co.  28  Wash.  411,  68  Pac. 
884 ;  Pitt  v.  Little,  68  Wash.  355,  108  Pac. 
941  (various  questions,  as  to  some  of  which 
the  law  at  the  forum  was  apparently  statu- 
tory). 

So,  the  Canadian  courts  have  applied 
the  presumption  that  the  foreign  law  is 
the  same  as  the  law  of  the  forum,  to  the 
law  of  Maine  (Re  O'Brien,  3  Ont.  Rep. 
326,  right  of  creditor  to  letters  of  adminis- 
tration) ;  to  the  law  of  Utah  (Toponce  v. 
Martin,  38  U.  C.  Q.  B.  411,  as  to  com- 
pounding felony) ;  to  the  law  of  Massa- 
chusetts (Black  V.  Moore,  36  Can.  L.  J. 
724). 

So,  in  an  action  originating  in  the  pro- 
vince of  Ontario,  the  law  of  Quebec  will 
be  presumed  to  be  the  same  as  the  law  of 
Ontario.  Canadian  F.  Ins.  Co.  v.  Robinson, 
31   Can.  S.   C.  488. 

Even  courts  which  are  in  general  com- 
mitted to  the  presumption  in  favor  of 
the  common  law  as  to  jurisdictions  of  com- 
mon-law origin,  rather  than  the  presump- 
tion that  the  foreign  law  is  the  same  as 
the  law  of  the  forum,  ordinarily,  though 
there  are  some  'apparent  exceptions,  in- 
dulge the  latter  presumption  as  to  juris- 
dictions not  of  common-law  origin,  or  reacb 
the  same  practical  result  by  applying  the 
law  of  the  forum  without  indulging  any 
presumption.  This  is  best  illustrated  by 
cases  cited  in  the  note  in  67  L.R.A.  33» 
with  respect  to  the  law  of  other  states  not 
of  common-law  origin;  but  is  also  shown 
by  cases  hereinafter  cited,  involving  the 
law  of   foreign  countries. 

Thus,  in  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  the  law  of 
Fi'ance  is  the  same  as  the  law  of  Maryland. 
De  Gallard  v.  Winans,  111  Md.  434,  74  Atl. 
626.  The  question  in  this  case  was  as  to 
whether  a  general  devise  of  all  one's  real 
and  personal  property  cperated  as  an  execu- 
tion of  a  power   that  had   been  conferred 
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£.  1050,  6  A.  &  E.  Ann.  Caa*  825;  Bascom 
V.  Smith,  164  Mass.  61,  41  N.  E.  130; 
Nashua  Iron  &  Brass  Foundry  Co.  v.  Chand- 
ler Adjustable  Chair  &  Desk  Co.  166  Mass. 
419,  44  N.  £.  348;  Lynn  Safe  Deposit  & 
T.  Co.  V.  Andrews,  180  Mass.  527,  62  N. 
K  1061 ;  Chicago  G.  W.  R.  Co.  v.  Northern 
P.  R.  Co.  42  C.  C.  A.  25,  101  Fed.  792; 
Ellis  V.  Block,  187  Mass.  408,  73  N.  E. 
475. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the   court: 

In  this  case  there  was  evidence  from  the 
two  plaintiffs  that  an  oral  agreement  for 
the  payment  of  money  was  made  with  them 
by  one  McDonald,  the  defendant's  general 
passenger    agent    in    the    City    of    Mexico^ 


which,  if  it  was  binding  upon  the  defend- 
ant as  a  contract,  justified  and  required 
a  finding  for  the  plaintiffs.  McDonald  was 
not  called  as  a  witness,  nor  was  Murdock, 
the  defendant's  passenger  traffic  manager, 
who  was  said  by  the  plaintiffs  to  have  been 
present  when  this  agreement  was  made  in 
Mexico,  and  to  have  participated  in  making 
it,  and  to  have  acted  under  it. 

The  defense  was  a  general  denial  that 
this  agreement  was  made,  and  a  denial  that 
either  McDonald  or  Murdock  had  authority 
to  make  it,  and  a  contention  that  such  an 
agreement  could  not  be  proved  by  oral 
testimony,  because  the  previous  negotia- 
tions between  the  parties  touching  the  sub- 
ject had  been  reduced  to  the  form  of  a  con- 
tract  in   writing,   and   that,   if   there   was 


upou  the  testator,  and  the  law  of  Mary- 
land on  tiic  subject  was  statutory. 

In  Mittenthal  v.  Mascagni,  183  Mass.  19, 
CO  L.R.A.  812,  97  Am.  St.  Rep.  404,  66  N. 
E.  425,  involving  the  validity  of  a  provi- 
sion in  a  contract  governed  by  the  law 
of  Italy,  wliich  gave  exclusive  jurisdiction 
of  all  matters  pertaining  thereto  to  the 
Italian  courts,  the  court  said  that,  in  the 
absence  of  proof  to  the  contrary,  it  must 
b^  assumed  that  the  law  of  Italy  was 
like  tbat  of  Massachusetts;  and  then  pro- 
ceed id  to  determine  the  validity  of  such  a 
provision  in  accordance  with  the  law  of 
Massachusetts;  but,  as  the  court  reached 
the  conclusion  that  such  stipulation  would 
be  valid  according  to  the  law  of  Massachu- 
setts, and  for  that  reason  held  that  the 
action  could  not  be  maintained  in  that 
state,  it  would  seem  that  the  same  result 
might  have  been  reached  if  the  court  had 
refused  to  indulge  any  presumption  at  all, 
and  simply  disposed  of  the  case  upon  the 
ground  that  the  burden  rested  upon  the 
plaintiff  to  show  his  right  to  maintain  the 
action  is  Massachusetts,  and  that  that 
involved  proving  the  invalidity  of  the  clause 
in  question;  or  the  case  might  have  been 
disposed  of  simply  upon  the  general  pre- 
sumption in  favor  of  the  validity  of  the 
stipulation. 

In  Proctor  v.  Atlantic  Fish  Cos.  —  Mass. 
— ,  94  N.  £.  281,  the  court,  after  declaring 
the  rule  as  to  waiver  of  warranty  by  in- 
spection of  goods,  said  the  fact,  if  it  were 
a  fact,  that  the  bargain  was  completed  in 
Xova  Scotia,  was  immaterial,  there  being 
no  evidence  that  the  law  of  Nova  Scotia 
differed  from  the  law  of  Massachusetts. 

So,  in  Hynes  v.  McDermott,  82  N.  Y. 
41,  37  Am.  Rep.  638,  the  court  said: 
''There  is  no  proof  of  what  is  the  law  of 
marriage  in  France,  and  we  will  not  pre- 
sume that  it  is  different  from  that  of  this 
sUte." 

In  Vazakas  v.  Vazakas,  109  N.  Y.  Supp. 
568,  it  was  held  that,  in  the  absence  of 
evidence  as  to  what  the  laws  of  Greece  are 
as  to  the  nullification  of  a  marriage  cele- 
brated in  that  country,  it  may  be  presiuned 
that  tb^  are  the  same  as  those  of  New 
34  L.R.A.<NJ3.) 


York,  including  the  provision  of  the  New 
York  statute  permitting  an  action  to  annul 
a  marriage  where  tlie  consent  of  one  of  the 
parties  was  obta,ined  by  force,  duress,  or 
fraud. 

In  Pratt  v.  Roman  Catholic  Orphan  Asy- 
lum, 20  App.  Div.  352,  46  N.  Y.  Supp. 
1035  (affirmed  in  166  N.  Y.  693,  69  N.  E. 
1120),  an  action  for  the  construction  of 
a  will  governed  by  the  law  of  Great  Brit- 
ain, Rumsey,  J.,  said:  "Whenever  th« 
question  is  presented  as  to  what  is  the 
law  of  a  foreign  country  in  any  given  case, 
it  must  be  established  as  a  fact;  and  if 
there  is  no  evidence  given  upon  the  ques- 
tion, the  court  will  either  make  no  pre- 
sumption at  all,  or  will  presume  that  the 
foreign  law  is  the  same  as  the  law  of  this 
state."  The  question  was  as  to  the  vali- 
dity of  a  charitable  trust  to  an  unincor- 
porated association,  and  such  a  bequest 
in  the  will  was  held  invalid  for  the  reason, 
as  the  court  said,  that  it  was  settled  in 
New  York  that  a  voluntary  unincorporated 
association  had  no  legal  capacity  to  re- 
ceive a  bequest,  even  for  a  purpose  denomi- 
nated charitable. 

In  Woodrow  v.  O'Conner,  28  Vt.  776, 
the  law  of  Canada  East  was  presumed  to 
be  the  same  as  the  law  of  Vermont,  the 
law  of  the  latter  on  the  point  in  question' 
being  apparently  the  common,  or,  at  least, 
nonstatutory,  law. 

The  decision  in  Western  U.  Teleg.  Co.  v. 
Way,  83  Ala.  542,  4  So.  844,  is  simply  to 
the  effect  that  the  mere  delivery  of  a  tele- 
gram on  Sunday,  not  being  an  act  prohibit- 
ited  by  either  statute  or  common  law,  it 
could  not  be  presumed  that  such  delivery 
is  prohibited  by  the  laws  of  Germany. 

In  Kermott  v.  Ayer,  11  Mich.  181,  how- 
ever, the  court  said  that  interest  in  Miclii- 
gan  being  purely  statutory,  there  was  no 
presuniptiun  that  any  country  had  adopted 
the  local  statute  on  that  subject.  In  this 
case,  however,  a  Canadian  attorney  had 
testified  as  to  the  Canadian  rate  of  in- 
terest, and  while  the  court  held  that  if  the 
foreign  rate  were  statutory,  it  could  not  be 
proved  by  parol  without  a  showing  why 
secondary  evidence   had  become  necessary. 


£70 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Jan.^ 


any  binding  contract,  it  was  this  writing, 
which  could  not  be  contradicted,  varied,  or 
enlarged  by  evidence  of  an  oral  agreement. 
The  writing  was  in  the  form  of  a  letter 
from  one  Carson,  the  defendant's  Eastern 
agent  in  the  city  of  New  York,  to  the  plain- 
tiffs. The  plaintiffs  wrote  a  letter  in  reply, 
accepting  the  terms  stated  by  Carson. 

The  subsequent  oral  agreement  made  in 
Mexico,  relied  on  by  the  plaintiffs,  was  to 
make  a  payment  in  money  of  a  reasonable 
siun,  probably  from  $2,000  to  $3,000, 
towards  the  expenses  of  the  plaintiffs  in 
publishing  a  sportsman's  guide  to  the  Mexi- 
can Central  Railway,  which  was  the  sub- 
ject to  which  the  previous  writing  related. 

We  assume,  'in  accordance  with  the  de- 
fendant's contentions,  that  the  writing  did 


not  call  for  the  payment  of  any  money  by 
the  defendant  to  the  plaintiffs,  that  it  pur- 
ported to  cover  the  whole  subject  of  the- 
publication  of  this  guidebook,  that  it  wa» 
in  such  a  form  as  merged  all  previous  nego- 
tiations between  the  parties,  and  that  the 
testimony  as  to  what  occurred  in-  these  nego- 
tiations was  not  competent  to  show  that 
the  writing  was  incomplete,  and  that  the 
parties  contemplated  making  some  further 
arrangements  in  regard  to  the  expenses  in- 
volved in  the  project.  Some  of  these  mat- 
ters are  not  plain,  and  the  justices  are  not 
imanimous  in  their  view  of  them. 

The  exceptions  are  to  the  refusal  to  give 
numerous  instructions  requested,  to  instruc- 
tions given,  so  far  as  they  were  inconsistent 
^ith  those  requested,  and  to  rulings  upon 


yet,  as  it  did  not  appear  that  Canadian  in- 
terest is  regulated  by  statute,  the  judg- 
ment allowing  interest  at  the  rate  testi- 
fied to  could  not  be  reversed. 

in  Aslanian  v.  Dostumi'an,  174  Mass.  328, 
47  L.RA.  495,  76  Am.  St.  Rep.  348,  64  N. 
E.  846,  the  court  said  that  there  was  no 
presumption  that  the  law  merchant  as  to 
the  protest  of  a  draft  prevailed  Jn  Asiatic 
Turkey.  The  point,  however,  simply  bore 
upon  the  question  whether  the  promise  of 
the  defendant  to  repay  pliintiff,  who  was 
not  a  party  to  the  draft,  the  amount  paid 
thereon  if  not  paid  by  the  drawee,  was  an 
absolute  promise,  or  conditional  upon  pro- 
test. 

m  Sokel  v.  People,  212  111.  238,  72  N.  E. 
382,  a  conviction  of  bigamy  was  affirmed 
notwithstanding  that  the  first  marriage 
was  contracted  by  defendant  when  but 
fourteen  years  of  age,  in  territory  sjibject 
to  the  Empire  of  Turkey,  and  there  was  no 

proof  of  the  law  of  Turkey  as  to  the  valid- 
ity of  such  marriage,  and  although  it 
would  se^m  that,  under  the  Illinois  stat- 
ute, such  a  marriage  would  be  void.  The 
court  expressly  said  that  there  was  no  pre- 
sumption that  the  Empire  of  Turkey  had 
adopted  the  statute  laws  of  Illinois,  and 
BO  far  as  there  was  any  presumption  con- 
cerning the  laws  of  foreign  countries,  it  was 
limited  to  the  common  law.  There  is  a 
suggestion  in  the  opinion  that,  at  com- 
mon law,  the  marriage  of  a  boy  of  fourteen 
was  voidable  only,  and  not  void;  but  the 
decision  was  really  put  upon  the  ground 
that  a  marriage  in  fact  being  shown,  it  was 
presumptively  valid,  and  that  the  burden 
was  on  the  defendant  to  show  the  contrary. 
The  presumption  in  this  case  was  aided 
somewhat  by  evidence  that  the  parties  had 
lived  together  for  some  time  as  husband 
and  wife,  and  by  evidence  tending  in  some 
degree  to  show  that  marriages  at  the  age 
of  fourteen  were  lawful  in  that  country. 
It  is  apparent  that  if  the  court  had  in- 
dulged the  presumption  that  the  law  of 
Turkey  on  the  point  was  the  same  as  the 
statutory  law  of  Illinois,  the  conviction 
must  have  been  reversed. 
34  L.R.A.(M.fc).) 


See  also  cases  cited  in  the  first  subdivi- 
sion of  the  note. 

Presumption  in  favor  of  common  law. 

As  shown  in  the  last  subdivision,  a  num- 
ber of  cases  have  indulged  the  presumption 
that  the  law  of  England  and  the  law  of 
Canadian  provinces  of  common-law  origin 
was  the  same  as  the  law  of  the  forum, 
irrespective  of  whether  the  latter  was  com- 
mon law  or  statutory;  but  these  are  from 
courts  which  indulge  that  presumption 
even  as  to  the  law  of  other  states  of  com- 
mon-law origin. 

Naturally,  courts  which  are  in  general 
committed  to  the  presumption  in  favor  of 
the  common  law  as  to  a  state  of  common- 
law  origin  will  indulge  that  presumption 
as  to  the  law  of  a  foreign  country  of  com- 
mon-law origin,  rather  than  the  presump- 
tion that  the  foreign  law  is  the  same  as 
the  law  of  the  forum;  at  least,  if  the  com- 
mon law  on  the  subject  no  longer  prevails 
at  the  forum;  and  the  form  of  the  presump- 
tion  is  therefore  material. 

Ihus,  in  the  absence  of  evidence,  it  can- 
not be  presumed  that  the  common .  law  or 
commercial  law  of  England  differs  from 
that  of  Massachusetts.  Gordon  v.  Knott, 
199  Mass.  173,  19  L.R.A.(N.S.)  762,  85  N. 
E.  184. 

So,  in  the  absence  of  all  proof  to  the  con- 
trary, it  will  be  presumed  that  the  com- 
mon law  prevails  in  the  province  of  Canada. 
Dempster  v.  Sherman,  63  111.  App.  126. 

In  Stokes  v.  Macken,  62  Barb.  145,  the 
court  said  that  the  common  law,  rather 
than  the  law  of  New  York,  in  relation  to 
the  rights  of  a  husband  in  the  property  of 
his  wife,  would  be  presumed  to  be  in  force 
in  England.  It  was  said  that  if  a  court 
has  no  means  of  information  as  to  what 
the  law  of  another  state  or  country  is,  it 
will  act  upon  its  own  laws;  but  that  if 
such  country  once  constituted  a  part  of 
the  same  kingdom  or  government  with  that 
where  the  court  sits,  and  they  were  gov- 
erned by  the  same  laws,  the  court  will  take 
judicial  notice  of  the  laws  which  prevailed 
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eYidence.  There  was  a  series  of  requests 
as  to  the  authority  of  McDonald  and  Mur- 
doek  to  make  the  oral  agreement  relied  on. 
According  to  the  testimony,  McDonald  made 
the  agreement,  although  Murdock  was  pres- 
ent some  of  the  time,  and  took  part  in  the 
conversation.  As  the  case  was  submitted 
to  the  jury,  it  becomes  necessary  to  con- 
sider whether  there  was  evidence  that  either 
or  both  of  these  persons  had  authority  to 
make  such  a  contract. 

There  was  evidence  from  the  answers  of 
the  defendant's  vice  president  to  interroga- 
tories that  McDonald  was  the  defendant's 
general  passenger  agent,  with  offices  in  the 
City  of  Mexico,  and  was  held  out  to  the 
public  as  such  by  the  use  of  his  name  on 
letter  heads  aud  otherwise;  that  his  duties 


"were  to  exercise  direct  charge  over  the 
work  of  soliciting  and  securing  passenger 
traffic  for  the  road,  and  to  make  arrange- 
ments for  that  purpose."  It  also  appeared 
that  the  proposed  guidebook  was  intended 
to  "make  known  and  popularize  the  hunting 
and  fishing  regions"  along  the  line  of  the 
railroad,  and  that  the  defendant,  before 
making  this  arrangement  with  the  plain- 
tiffs, had  planned  to  publish  a  similar  guide- 
book entirely  at  its  own  expense.  It  ap- 
peared from  the  answers  of  the  vice  presi- 
dent that  the  defendant,  at  and  about  the 
time  of  making  this  arrangement,  adver- 
tised in  various  newspapers  and  magazines, 
and  that  contracts  for  such  advertising 
were  made  either  by  Murdock  or  McDonald. 
Murdock's  duties  as  passenger  traffic  man- 


in  both  before  their  separation,  and  pre- 
sume them  imchanged  until  the  contrary 
is  shown. 

Although  New  York  and  Massachusetts 
are  in  general  committed  to  the  presump- 
tion in  favor  of  the  common  law  as  to 
jurisdictions  of  common-law  origin,  yet  in 
Townsend  v.  Van  Buskirk,  33  Misc.  287, 
68  N.  Y.  Supp.  512,  the  presumption  took 
the  form  that  the  law  of  England  was  the 
same  as  the  law  of  New  York  as  to  the  re- 
quisites of  a  valid  marriage;  and  the  same 
form  of  presumption  was  indulged  in  Chase 
V.  Alliance  Ins.  Co.  9  Allen,  311,  with  re- 
spect to  the  law  of  Scotland  upon  a  ques- 
tion of  commercial  law. 

And  in  Hammond  v.  American  Exp.  Co. 
107  Md.  295,  68  Atl.  406,  the  presumption 
was  indulged  that  the  law  of  England  as 
to  the  method  of  payment  of  a  draft,  and 
matters  incidental  thereto,  was  the  same 
as  the  law  of  the  forum. 

Applying   lex  fori   without   indulging   any 

presumption. 

As  pointed  out  in  the  note  in  67  L.R.A. 
56,  a  considerable  number  of  cases  have 
taken  the  broad  view  that,  in  the  absence 
of  proof  of  the  proper  foreign  law,  the 
law  of  the  forum  should  be  applied,  not  be- 
cause of  any  presumption  that  it  is  the 
same  as  the  foreign  law,  but  because  it  is 
the  only  law  before  the  court;  and  the  par- 
ties, by  failing  to  prove  the  foreign  law, 
have  tacitly  agreed  to  abide  by  the  local 
law.  It  is  not  necessary  in  this  connec- 
tion to  set  out  again  the  cases  which  have 
adopted  this  view  with  respect  to  the  law 
of  other  states. 

It  may  be  mentioned  in  this  connection, 
however,  that  this  formula  is  sometimes 
used  as  a  variant  of  the  rule  that  the  law 
of  the  other  state  will  be  presumed  to  be 
the  same  as  that  of  the  forum  by  courts 
generally  committed  to  that  presumption, 
rather  than  the  presumption  in  favor  of 
the  common  law,  or  by  courts  which  are  in 
general  committed  to  the  presumption  in 
favor  of  the  common  law,  but  which  cannot 
indulge  that  presumption  in  the  particular 
34  L.R.A.(N.S.) 


case  because  the  other  state  is  not  of  com- 
mon-law origin.  (See  especially  Watford 
V.  Alabama  &  F.  Lumber  Co.  152  Ala.  178, 
44  So.  667.) 

The  following  cases  represent  only  those 
in  which  the  doctrine  has  been  applied 
where  the  point  in  question  was  properly 
governed  by  the  law  of  a  foreign  country. 

The  English  cases  seem  to  favor  this  doc- 
trine rather  than  the  practically  equiva- 
lent doctrine  that  the  foreign  law  will  be 
presumed  to  be  the  same  as  the  law  of 
the  forum.  Thus  in  Lloyd  v.  Guibert,  L» 
R.  1  Q.  B.  129,  6  Best  &  S.  100,  35  L.  J. 
Q.  B.  N.  S.  74,  13  L.  T.  N.  S.  602,  6  Eng. 
Rul.  Cas.  870,  the  court  said  that  in  order 
to  preclude  all  misapprehension,  it  might 
be  well  to  add  that  a  party  who  relies  up- 
on a  right  or  an  exemption  by  foreign  law 
is  bound  to  bring  such  law  properly  be- 
fore the  court,  and  to  establish  it  in  proof. 
Otherwise  the  court,  not  being  entitled  to 
take  notice  of  such  law,  must  proceed  ac- 
cording to  the  law  of  England. 

So,  in  Smith  v.  Gould,  4  Moore,  P.  C.  C» 
21,  Brown  v.  Gracey,  Dowl.  &  R.  N.  P.  41, 
note,  the  court,  without  stating  that  it 
would  be  presumed  that  the  law  of  a  for- 
eign country  was  the  same  as  the  law  of 
England,  said  that  if  reliance  was  placed 
on  the  difference  between  the  law  of  Eng- 
land and  a  foreign  state,  the  party  relying 
on  the  difference  must  prove  it. 

In  The  Scotland  (National  Steam  Nav. 
Co.  V.  Dyer),  106  U.  S.  24,  26  L.  ed.  1001, 
the  court,  speaking  by  Mr.  Justice  Brad- 
ley, said:  If  a  collision  should  occur  in 
British  waters,  at  least,  between  British 
ships,  and  the  injured  party  should  seek 
relief  in  our  courts,  we  would  administer 
justice  according  to  the  British  law,  so 
far  as  the  rights  and  liabilities  of  the  par- 
ties were  concerned,  provided  it  were  shown 
what  that  law  was.  If  not  shown,  we 
would  apply  our  own  law  to  the  case.  In 
the  French  or  Dutch  tribunals,  they  would 
do  the  same.  But  if  a  collision  occurs  on 
the  high  seas,  where  the  law  of  no  partic- 
ular state  has  exclusive  force,  but  all  are 
equal,  any  forum  called  upon  to  settle 
the  rights  of  the  parties  would  prima  facie 
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ager  "were  generally  to  supervise  the  work 
of  the  passenger  department."  The  evi- 
dence tended  to  show  that  these  two  men 
represented  the  defendant  generally  at  the 
head  of  this  important  department  of  a 
great  railway  corporation,  and  that  their 
iiuties  could  not  be  properly  performed 
without  the  frequent  expenditure  of  sub- 
stantial sums  of  money.  Included  in  their 
charge  was  the  advertising  department,  and 
the  vice  president  answered  that  they  con- 
tracted for  the  advertising,  and  had  author- 
ity to  give  in  return  for  it  a  certain  amount 
of  free  or  reduced  rate  transportation  over 
the  defendant's  lines.  But  he  said  that 
neither  of  them  had  authority  to  make  any 
contract  for  any  purpose  that  involved  the 
expenditure  of  money,  without  first  having 


obtained  special  authority  from  an  execu- 
tive officer  of  the  company.  The  jury  might 
or  might  not  believe  this.  If  it  was  true, 
it  was  in  the  nature  of  a  secret  limitation 
of  the  general  authority  that  these  meu 
were  held  out  as  possessing.  Apparently, 
they  were  the  general  and  highest  represen- 
tatives of  the  corporation  that  had  any 
direct  dealings  with  the  public  in  reference 
to  the  business  of  the  passenger  depart- 
ment. They  seem  to  have  had  all  the  au- 
thority that  anybody  dealing  with  the  pub- 
lic had  to  bind  the  corporation  by  contracts 
for  the  expenditure  of  money  in  their  de- 
partment. The  business  which  they  had  in 
charge  called  for  the  expenditure  of  money. 
A  secret  instruction  to  them,  as  general 
agents  in  charge  of  such  business,  that  they 


determine  them  by  its  own  law,  as  pre- 
sumptively expressing  the  rules  of  justice; 
but  if  the  contesting  vessels  belonged  to 
the  same  foreign  nation,  the  court  would 
assume  that  they  were  subject  to  the  law  of 
their  nation,  carried  under  their  common 
flag,  and'  would  determine  the  controversy 
accordingly.  If  they  belonged  to  diflereut 
nations,  having  dilferent  laws,  since  it 
would  be  unjust  to  apply  the  laws  of  eith- 
er to  the  exclusion  of  the  Other,  the  law  of 
the  forum,  that  is,  the  maritime  law  as 
received  and  practised  therein,  would  prop- 
crly  furnish  the  rule  of  decision." 

So,  while  the  court  in  Cuba  R.  Co.  v. 
Crosby,  —  L.R.A.(N.S.)  — ,  95  C.  C.  A. 
539,  170  Fed.  369,  was  more  concerned  in 
justifying  by  authority  its  decision  that 
an  employee  might  recover  against  an  em- 
ployer for  an  injury  due  to  the  master's 
failure  to  supply  reasonably  safe  mach- 
inery, without  proof  of  the  law  of  Cuba, 
where  the  tort  occurred,  and  where,  of 
course,  it  could  not  in  general  be  presumed 
that  the  common  law  prevails,  than  in 
evolving  a  theory  or  formulating  a  general 
doctrine  of  universal  application,  the  opin- 
ion as  a  whole  seems  to  favor  the  view 
that  the  parties,  by  failing  to  prove  the 
proper  foreign  law,  tacitly  agreed  to  sub- 
mit their  case  to  the  law  of  the  forum,  al- 
though some  parts  of  the  opinion  would 
seem  to  suggest  that  the  court  was  inclined 
to  act  upon  the  assumption  that,  upon  the 
facts  in  the  case,  the  law  of  any  civilized 
country   would   recognize   the   liability. 

So,  in  Garner  v.  vVright,  52  Ark.  385,  6 
L.R.A.  715,  12  S.  W.  785,  the  court  being 
unable  to  indulge  the  presumption  that  the 
common  law  prevailed  in  Indian  territory, 
said:  [^'As  the  parties  have  invoked  the 
aid  of  our  courts,  we  must  therefore  apply 
our  own  law,  and  admij>ister  justice  ac- 
cording to  its  principles."' 

And  to  the  same  effect  is  Davison  v.  Gib- 
son, 5  C.  C.  A.  543,  12  U.  S.  App.  362,  56 
Fed.  443,  with  respect  to  the  law  of  the 
Creek  Nation. 

So,  in  Savage  v.  O'Neil,  44  N.  Y.  298. 
the  court  said:  "There  is  no  proof  what 
the  laws  of  Russia  in  reference  to  the  prop- 
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erty  and  rights  of  married  women  were, 
and  there  is  no  presumption  that  the  com- 
mon law  was  in  force  there.  Such  a  pre- 
sumption is  indulged  by  our  courts  only 
in  reference  to  England  and  the  states 
which  have  taken  the  common  law  from 
England.  The  courts  cannot  take  notice  of 
the  laws  of  Russia  unless  they  are  proved; 
and  in  the  absence  of  proof,  our  own  law 
must  of  necessity  furnish  the  rule  for  the 
guidance  of  our  courts.  .  .  .  Hence,  in 
any  view,  the  law  of  this  state,  in  reference 
to  the  property  and  rights  of  married  wo- 
men, must  furnish  the  rule  for  the  deci- 
sion of  this  case." 

In  Huth  v.  New  York  Mut.  Ins.  Co.  8 
Bosw.  538,  Hoffman,  J.,  said  if  the  con- 
tract could  at  all  be  regarded  as  a  Chi- 
nese contract,  the  court  was  without  in- 
formation as  to  the  law  which  would  gov- 
ern it  in  China,  and  must  therefore  in- 
terpret it  and  decide  upon  it  according  to 
the  law  of  New  York. 

In  Pauska  v.  Daus,  31  Tex.  67,  the  court 
held  that  as  the  law  of  Mexico,  lex  loci 
contractus f  as  to  the  rate  of  interest,  was 
not  pleaded  and  proved,  the  rule  of  deci- 
sion of  the  lex  fori  must  be  applied.  The 
court  said  in  this  connection:  **It  must  be 
recollected  that  it  is  by  the  comity  of 
states  or  nations  that  foreigners  are  per- 
mitted to  sue  in  the  domestic  forum.  And 
by  that  same  comity  the  rules  of  decision 
in  the  domestic  forum  are  applied  as  well 
to  foreigners  as  to  citizens,  unless  the  facts 
of  the  case  are  overruled  and  controlled 
by  the  public  or  general  law.  If  the  rate 
of  interest  in  Mexico  had  been  relied  upon 
and  pleaded  in  this  cause,  that  general  or 
public  law,  in  contradistinction  to  the  mu- 
nicipal law  of  the  place  of  the  remedy, 
would  have  been  applicable  in  the  case.  But 
it  was  not  so  relied  upon,  and  the  rule  of 
decision  of  the  domestic  forum  was  very 
properly  adopted."  The  rule  of  the  forum 
in  this  case  was  statutory. 

In  Carpenter  v.  Grand  Trunk  R.  Co.  72 
Me.  388,  39  Am.  Rep.  340,  the  court  re- 
marked that  it  is  often  said  that,  in  the 
absence  of  proof  to  the  contrary,  the  court 
will    presume    the    foreign    law    to   be    the 
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should  obtain  permission  from  an  executive 
officer  before  expending  any  money,  was 
not  binding  upon  persons  dealing  with  them 
in  good  faith,  in  reliance  upon  their  osten- 
sible authority.  Fay  v.  Noble,  12  Cush. 
I;  Merchants'  Nat.  Bank  v.  Citizens'  Gas- 
light Co.  159  Mass.  505,  38  Am.  St.  Rep. 
453,  34  N.  E.  1083 ;  McNeil  v.  Boston  Cham- 
ber of  Commerce,  154  Mass.  277-286,  13 
L.R.A.  659,  28  N.  E.  245;  Cincinnati,  I. 
St.  L.  &  C.  R.  Co.  V.  Davis,  126  Ind.  99,  9 
L.R.A.  503,  26  N.  E.  878.  Upon  the  evi- 
dence in  this  case,  the  requests  for  rulings 
in  regard  to  the  authority  of  McDonald 
and  Murdock  were  rightly  refused. 

The  thirteenth  request,  relative  to  the 
effect  of  proceedings  at  the  former  trial, 
was  rightly  refused.     The  presiding  judg« 


was  not  bound  by  any  intimations  or  ex- 
pressions of  opinion  of  the  judge  at  thai 
trial. 

The  other  requests  were  for  the  direction 
of  a  verdict  for.  the  defendant,  and  for  a 
ruling  "that  there  was  no  evidence  that  the 
defendant  committed  any  breach  of  any 
contract  with  the  plaintiffs,  and  the  verdict 
must  therefore  be  for  the  defendant."  Up- 
on the  refusal  of  such  requests,  if  the  judge 
does  not  ask  the  requesting  counsel  to  point 
out  more  particularly  the  propositions  of 
law  upon  which  he. relies,  it  is  possible  to 
raise  in  this  court  any  question  of  law 
actually  involved  in  the  request  and  re- 
fusal, even  thouga  it  was  never  referred  to 
or  thought  of  by  the  judge  or  counsel  at 
the  trial. 


same  as  the  domestic  law;  but  expressed 
a  preference  for  the  way.  the  rule  is  stated 
in  Monroe  v.  Douglass,  5  N.  Y.  447  and 
Lloyd  v.  Guibert,  supra,  to  the  effect  that 
the  law  of  the  forum  will  be  applied  when 
the  other  law  is  not  shown.  It  is  to  be  ob- 
served, however,  that  in  this  case  the  court 
applied  the  common-law  rule  that  a  carrier 
may  by  contract  deny  the  right  of  stop- 
over, and  not  the  local  statute,  which  pro- 
hibits such  a  limitation  of  the  passenger's 
right.  This,  however,  was  not  upon  the 
ground  that  it  would  be  presumed  that  the 
common  law  prevailed  in  Canada,  whbre 
the  contract  was  made,  but  upon  the 
ground  that  the  Maine  statute  was  only 
applicable  to  transportation  within  the 
state,  and  that  it  abrogated  the  common 
law  only  to  that  extent. 

In  any  ffiven  case  the  doctrine  which  ap- 
plies the  Taw  of  the  forum,  not  by  virtue 
of  any  presumption  that  it  is  the  same  as 
the  law  of  any  foreign  country,  but  be- 
cause it  is  the  only  law  on  the  subject  of 
which  the  court  may  take  judicial  cogni- 
zance, of  course  produces  the  same  practical 
result^  as  the  presumption  that  the  law  of 
the  other  jurisdiction  is  the  same  as  the 
law  of  the  forum,  but  is  free  from  the  ob- 
jection which  induces  many  courts  to  re- 
ject that,  presumption  and  adopt  the  pre-, 
sumption  in  favor  of  the  common  law  wnen 
possible,  that  it  is  often  contrary  to  the 
probabilities  and  sometimes  to  the  actual, 
if  not  the  judicial,  knowledge  of  the  courts 
which  are  asked  to  indulge  it.  The  pre- 
sumption in  favor  of  the  common  law,  how- 
ever, 18  subject  to  the  same  objection  in 
Tarying  degrees.  For  example,  the  court 
in  Teat  v.  Chapman,  —  Ala.  App.  — ,  66 
So.  267,  while  indulging  the  presumption 
that  the  common  law  on  the  subject  pre- 
vailed iuf  Florida,  intimated  its  own  im- 
pression that  the  fact  was  otherwise,  and 
would  so  appear  upon  a  new  trial.  The  fact 
that  the  court  apparently  erred,  even  ac- 
cording to  the  Alabama  criterion,  in  in- 
dulging the  presumption  as  to  the  law  of 
Florida,  that  not  being  a  state  of  common- 
law  origin,  doe-s  not  detract  from  the  force 
of  the  illustration  that  such  presumption, 
34  L.R.A.(N.S.)  18 


even  when  properly  indulged  according  to 
the  local  criterion,  is  often  known  by  the 
judges  as  individuals  to  be  contrary  to  tho 
facts.  That  is  peculiarly  true  of  the  com- 
mon law  as  to  the  property  rights  of  hus- 
band and  wife.  But  the  presumption  in- 
dulged in  Mortin^er  v.  Marder,  93  Cal. 
172,  28  Pac.  814,  that  the  law  of  England 
on  that  subject  was  the  same  as  the  an- 
nuity law  of  California  on  the  subject,  is 
equally  contrary  to  the  fact. 

Besides  avoiding  the  objection  of  falsity 
inherent  in  both  forms  of  the  presumption, 
the  doctrine  under  discussion  enjoys  the 
great  advantage  over  the  presumption  in 
favor  of  the  common  law  that  it  is  sub- 
ject to  no  limitations  in  respect  of  the 
origin  or  basis  of  the  jurisprudence  of  the 
foreign  jurisdiction,  but  applies  equally 
to  the  law  of  England  and  the  law  of  China 
or  Turkey.  Nor  is  it  subject,  like  the  posi- 
tion upon  which  the  Parrot  Case  was  de- 
cided, to  narrow  limitations  in  respect  of 
the  nature  of  the  question  involved. 

The  adoption  of  the  doctrine  under  dis- 
cussion even  as  to  jurisdictions  of  common- 
law  origin  by  courts  now  committed  to  the 
presumption  in  favor  of  the  common-law, 
as  well  as  by  courts  which  are  now  com- 
mitted to  the  practically  equivalent  doc- 
trine that  the  foreign  law  will  be  presumed 
to  be  the  same  as  the  law  of  the  forum, 
would  furnish  a  practically  universal  rule, 
not  affected  by  the  basis  of  the  jurispru- 
dence of  the  foreign  jurisdiction,  nor  by 
the  nature  of  the  question,  save  that  it 
would  doubtless  be  subject  to  the  excep- 
tions alluded  to  in  the  first  subdivision  of 
the  note,  relative  to  rights  of  actions  or 
affirmative  defenses  created  by  statute  at 
the  forum. 

The  practical  reason  for  formulating  it 
as  a  doctrine  distinct  from  that  which 
indulges  the  presumption  that  the  foreign 
law  is  the  same  as  the  law  of  the  forum  is 
that  it  enables  a  court  to  avoid  what  must 
sometimes  be  a  close  question  whether  the 
probabilities  would  be  more'  outraged  by 
indulging  the  prc«^umption  in  favor  of  the 
common    law    than    by    indulging   the   pre- 
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The  defendant  now  contends  that  the  oral 
agreement  was  made  in  Mexico,  a  country 
which  has  not  inherited  the  common  law 
of  England;  that  no  evidence  was  intro- 
duced of  what  the  law  is  in  Mexico;  thai 
there  is  no  presumption  in  regard  to  the 
law  of  a  foreign  country  unless  it  is  one 
which  is  known  to  be  governed  by  the  com- 
mon law,  and  that  therefore  the  plaintiffs 
cannot  prevail,  because  the  court  cannot 
find  a  'rule  of  law  applicable  to  the  case. 
If  this  view  was  in  the  mind  of  counsel 
at  the  trial,  it  does  not  seem  to  have  been 
stated;   but  we  are  obliged  to  consider  it. 

The  question  is.  By  what  presumption, 
if  any,  will  the  court  be  governed  undei 
such  circiunstances  ?  In  Story  on  Conflict 
of  Laws,  8th  ed.  §  6^7,  in  a  long  and 
elaborate  note  is  this  language  of  the  learned 
editor:  "Presumption  has  a  proper  place, 
within  limits,  in  regard  to  foreign  laws. 
Thus,  it  could  not  be  necessary  to  give  evi- 
dence that  in  a  foreign  country  breach  of 
contract,  battery,  conversion  or  damage 
caused  by  fraud  or  negligence,  would  give  a 
right  pf  action."  In  Whitford  v.  Panama  R. 
Co.  23  N.  Y.  465-468,  Judge  Denio  says  in 
the  opinion:  "Hence,  if  one  bring  a  civil 
action  for  false  imprisonment,  or  for  an  as- 
sault and  battery  committed  abroad,  he 
need  not  in  the  first  instance  ofi'er  any 
proof  that  such  acts  are  unlawful,  and  en- 
title the  injured  party  to  a  recompense  in 
damages  in  the  place  where  they  are  in- 
flicted, for  the  courts  will  not  presume  the 
existence  of  a  state  of  the  law  in  any  coun- 
try, by  which  compensation  is  not  provided 


for  such  injuries."  Chief  Justice  Redfield, 
speaking  for  the  court  in  Langdon  v.  Young, 
33  Vt.  136,  used  these  words:  "But  in  the 
absence  of  all  proof,  courts  assume  cer- 
tain general  principles  of  law  as  existini^ 
in  all  Christian  states,  as  that  contracts 
are  of  binding  obligation  and  that  personal 
injuries  are  actionable."  In  the  note  of 
Dean  Bigelow  to  which  we  have  referred, 
he  discusses  many  decisions  of  the  courts, 
and  criticizes  those  that  hold,  in  the  ab- 
sence of  any  evidence  of  the  law  of  a  for- 
eign country,  that  there  is  a  presumption 
that  such  country  has  the  same  law  as  the 
state  o"  country  of  the  forum;  or,  to  put 
the  proposition  a  little  differently,  that  in 
the  absence  of  any  evidence  of  the  law  of 
a  foreign  country,  the  court  will  administer 
the  law  of  the  forum,  thus  putting  the  bur- 
den of  proof  upon  the  party  who  would 
avoid  the  application  of  the  law  of  the 
forum  to  his  case.  He  treats  the  whole 
subject  as  depending  upon  presumptions  of 
fact  which  the  court  will  apply  according 
to  common  knowledge  and  experience. 

Mr.  Wigmore,  in  his  work  on  Evidence, 
also  says  in  §  2536  that  presumption  may, 
within  certain  limits,  be  resorted  to.  Fie 
adds:  "If  the  foreign  state  is  not  one 
whose  system  is  founded  on  the  common 
law,  the  presumption  [that  its  law  is  the 
same  as  that  of  the  forum]  will  probably 
not  be  made  unless  the  priiiciple  involved 
is  one  of  the  law  merchant,  common  to 
civilized  countries."  Here  is  an  implica- 
tion that  universal  rules  or  principle.% 
known  to  be  common  to  all  civilized  coun- 


sumption  that  the  foreign  law  is  the  same 
as  the  law  of  the  forum;  and  may  there- 
fore appeal  to  a  court  which  would  other- 
wise accept  the  presumption  in  favor  of 
the  common  law  as  the  lesser  of  two  evils, 
notwithstanding  the  decided  ad\'antages  in 
favor  of  the  other  presumption  in  the  way 
of  universality  and  freedom  from  the  ex- 
ceptions inherent  in  the  presumption  in 
favor  of  the  common  law, — advantages 
which  are  equally  secured  by  the  adoption 
of  the  doctrine  which  merely  applies  the 
law  of  the  forum,  whether  common  law  or 
statutory  law,  without  indulging  any  pre- 
sumption at  all. 

The  authoritv  for  this  doctrine  as  a  sub- 
stitute  for  the  presumption  in  favor  of  the 
common  law  is  somewhat  weakened  by  the 
fact  that  some  of  the  cases  which  seem 
to  favor  it  were  decided  in  jurisdictions 
which  are  committed  to  the  presumption  in 
favor  of  the  common  law  as  to  jurisdic- 
tions of  common-law  origin,  and  apply  the 
former  doctrine  only  by  way  of  substitute 
when  the  foreign  law  is  not  of  common-law 
origin,  and  therefore  the  ordinary  presump- 
tion is  not  permissible.  If,  however,  the 
theory  which  applies  the  law  of  the  forum 
without  indulging  any  presumption  is 
34  L.R.A.(N-S  ^ 


sound  when  the  law  of  another  jurisdiction 
not  of  common-law  origin  is  involved,  it 
would  also  seem  to  b^  sound  when  the  for- 
eign jurisdiction  is  of  common-law  origin, 
though  in  the  latter  case,  of  course,  there 
is  an  alternative  which  is  not  open  in  the 
former. 

In  considering  the  weight  and  extent  of 
authority  against  this  doctrine,  it  is  to 
be  remembered  that,  so  far  as  practical 
results  are  concerned,  it  is  only  antago- 
nized by  the  comparatively  few  cases  which 
decline  to  apply  any  substantive  law,  and 
by  those  cases  which  indulge  the  presump- 
tion in  favor  of  the  common  law,  even 
though  the  law  of  the  forum  on  the  sub- 
ject is  statutory.  [So  far  as  practical  re- 
sults are  concerned,  it  is  not  opposed  by 
cases  which  indulge  the  presumption  that 
the  foreign  law  is  the  same  as  the  law  of 
the  forum,  or  by  those  which  rest  upon  the 
assumption  of  the  universal'  prevalence  of 
fundamental  principles  of  right  and  wrong, 
or  even  by  cases  which  indulge  the  pre- 
sumption in  favor  of  the  common  law,  if 
the  common  law  on  the  point  in  question 
prevailed   at   the   forum. 

G.  H.  P. 
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tries,  will  be  presumed  to  be  recognized  by 
the  courts  of  all  nations. 

In  the  application  of  the  law  there  has 
tieen  a  great  diversity  in  the  decisions. 
Some  things  seem  to  be  generally  settled. 
The  law  of  a  foreign  state  or  country  is 
to  be  established  as  a  fact,  either  by  direct 
proof  or  by  a  proper  presumption.  It  is 
not  to  be  presumed  that  the  people  in  other 
states  or  countries  have  made  the  same 
statutory  provisions  that  were  made  by 
the  people  of  the  state  where  the  court 
Bits.  These  statutes  depend  upon  the  views 
of  the  legislators,  which  may  differ  in  dif- 
ferent places.  So  of  the  common  law,  that 
has  grown  up  through  judicial  decisions 
into  an  elaborate  system,  going  very  fax* 
beyond  the  fundamental  principles  that  may 
be  supposed  to  be  recognized  everywhere. 
AH  states  and  countries  that  have  grown 
up  under  this  system,  or  have  inherited  it, 
may  be  presumed  to  regard  it  in  all  its 
details.  But  other  countries  that  live  under 
a  different  system  are  not  presumed  to  be 
governed  by  these  provisions  that  exist 
only  through  precedents  established  by  the 
courts.  There  is  every  reason  why  they 
should  be  presimied  to  recognize  funda- 
mental principles  of  right  and  wrong  which 
lie  at  the  foundation  of  human  society, 
and  to  hold  that  a  direct  violation  of  these 
principles,  to  the  injury  of  another  person, 
creates  a  legal  liability.  If  one  should  sue 
on  a  contract  for  goods  sold  and  delivered 
in  France,  upon  a  promise  to  pay  a  cer- 
tain price  for  them,  it  would  seem  un- 
reasonable that  a  plaintiff  should  be  obliged 
to  bring  evidence  from  that  country  that 
a  breach  of  such  a  contract  there  creates  a 
liability.  So  if  one  should  sue  for  damages 
suffered  from  an  assault  and  battery,  or 
from  a  larceny  committed  there.  There 
ought  to  be  a  presumption  from  common 
knowledge  that  a  liability  exists  everywhere 
in  such  cases. 

Some  courts  have  gone  further,  and  have 
held  that,  in  the  absence  of  any  proof  of  the 
foreign  law,  the  court  will  administer  the 
law  of  its  own  jurisdiction.  This  is  the  law 
in  New  York,  and  in  the  Supreme  Court  of 
the  United  States.  Hyues  v.  McDermott, 
82  N.  Y.  41,  37  Am.  Rep.  638;  The  Scot- 
land (National  Steam  Nav.  Co.  v.  Dyer) 
105  U.  S.  24,  29,  30,  26  L.  ed.  1001,  1003. 

In  this  conunon wealth  a  plaintiff  was 
permitted  to  recover  under  a  contract  gov- 
erned by  the  law  of  Scotland,  where  no  evi- 
dence was  introduced  to  show  what  the  law 
of  that  country  was.  Chase  v.  Alliance  Ins. 
Co.  9  Allen,  311.  In  Rau  v.  Von  Zedlitz, 
132  Mass.  164-170,  the  court  said:  "It  is 
conceded  that,  in  the  absence  of  any  evi- 
dence of  the  law  of  Saxony,  the  question 
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of  duress  or  undue  influence  is  to  be  deter- 
mined by  the  law  of  this  commonwealth." 
The  case  was  decided  upon  this  view  of 
the  law.  Upon  the  question  whether  a  pro- 
test of  a  draft  was  necessary  to  charge  a 
party  under  the  law  of  Turkey,  it  was  said 
in  Aslanian  v.  Dostumian,  174  Mass.  328, 
47  L.R.A.  495,  75  Am.  St.  Rep.  348,  64 
N.  E.  845,  that  the  court  would  not  pre- 
sume that  the  rules  of  the  law  merchant, 
or  of  the  common  law,  relative  to  such  a 
matter  as  the  protest  of  commercial  paper, 
prevailed  in  Turkey,  although  this  is  not 
the  principal  ground  of  the  decision.  In 
Harvey  v.  Merrill,  150  Mass.  1-5,  6  L.R.A. 
200,  15  Am.  St  Rep.  159,  22  N.  £.  49,  the 
court  said:  "The  rights  of  the  parties  are 
to  be  determinefd  by  the  law  of  Illinois;  but 
there  is  no  evidence  that  the  common  law 
of  Illinois  differs  from  that  of  Massachu- 
setts." This  is  given  as  the  reason  for 
deciding  the  case  under  the  law  of  Massa- 
chusetts. Mitten  thai  v.  Mascagni,  183 
Mass.  19-23,  60  L.R.A.  812,  97  Am.  St.  Rep. 
404,  66  N.  E.  425,  was  an  action  upon  a  con- 
tract made  in  Italy,  in  which  no  evidence  of 
the  law  of  Italy  was  introduced.  The'  court 
said:  "Assuming  this,  we  must  also  assume 
that  the  law  of  Italy  is  like  our  own," 
and  the  plaintiff  was  permitted  to  recover. 
Bayer  v.  Lovelace,  204  Mass.  327,  90  N.  E. 
538,  was  an  action  involving  the  rights  of 
a  party  summoned  as  a  trustee  in  an  action 
of  contract,  in  which  he  set  up,  as  a  ground 
for  his  discharge,  the  judgment  of  a  court 
in  Colombia,  South  America.  The  court 
said:  "We  are  not  informed  as  to  what  the 
law  of  Colombia  is  in  reference  to  such  con- 
ditions as  appear  in  this  case,  but  there  is 
no  reason  to  think  that  it  is  different  from 
that  of  this  country."  The  case  was  decided 
against  the  trustee,  according  to  the  law  of 
this  country;  but  the  burden  was  upon  the 
trustee  to  prove  the  effect  of  the  judgment, 
and  to  establish  the  law  of  Colombia  if  he 
relied   upon   it   for   his   discharge. 

In  the  present  case  the  law  upon  which 
the  plaintiffs  rely  is  that  creating  a  liabili- 
ty upon  a  simple  contract  to  pay  money  for 
a  valuable  consideration.  We  are  of  opin- 
ion that  in  a  suit  upon  a  simple  contract  of 
this  kind,  there  is  a  broad  general  presump- 
tion of  fact  that  such  a  contract  creates 
a  liability  in  all  civilized  countries,  which 
presumption  is  sufficient  to  entitle  the 
plaintiff  to  recover,  if  no  evidence  is  intro- 
duced of  the  law  of  the  place  where  the 
contract  is  made.  In  so  deciding  we  do 
not  go  so  far  as  the  cases  which  hold  that, 
in  the  absence  of  evidence  of  the  foreign 
law,  the  court  will  in  all  cases  apply  the 
law  of  the  forum.  We  treat  this,  not  as  a 
presumption   that  the   law   of   the   foreign 
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country  is  the  same  as  the  law  of  the  forum, 
but  as  a  presumption  that  all  countries,  in 
their  courts  of  justice,  will  give  effect  to 
universally  recognized  fundamental  prin- 
ciples of  right  and  wrong  in  deciding  be- 
tween contending  parties. 

The  defendant  contends  that  there  was 
no  consideration  for  the  promise  to  pay 
money  to  the  plaintiffs,  because  they  were 
already  bound  by  the  writing  to  do  all 
that  they  undertook  to  do  under  the  oral* 
agreement.  As  a  general  proposition,  it  is 
settled  in  this  commonwealth  that  a  prom- 
ise to  pay  one  for  doing  that  which  he  was 
under  a  prior  legal  duty  to  do  is  not  bind- 
ing, for  want  of  a  valid  consideration. 
Smith  V.  Bartholomew,  1  Met.  276,  35  Am. 
Dec.  365;  Com.  v.  Johnson;  3  Cush.  454; 
Pool  V.  Boston,  6  Cush.  219;  Warren  v. 
Hodge,  121  Mass.  106.  It  has  often  been 
said  that  the  principle  involved  is  the  same 
that  lies  at  the  foundation  of  the  doc- 
trine that  a  promise  to  accept  or  pay  a 
less  sum  in  discharge  of  a  debt  for  a  great- 
er amount  is  not  binding.  In  connection 
witli  the  general  proposition  see  also  Cabot 
V.  Haskins,  3  Pick.  83,  92,  93,  Tobey  v. 
Wareham  Bank,  13  Met.  440-449;  Lester  v. 
Palmer,  4  Allen,  146;  Harlow  v.  Putnam, 
124  Mass.  553. 

A  limitation  of  the  general  proposition 
has  been  established  in  Massachusetts,  in 
cases  where  a  plaintiff,  having  entered  into 
a  contract  with  the  defendant  to  do  certain 
work,  refuses  to  proceed  with  it,  and  the 
defendant,  in  order  to  secure  to  himself  the 
actual  performance  of  the  work  in  place  of 
a  right  to  collect  damages  from  the  plain- 
tiff, promises  to  pay  him  an  additional 
sum.  This  limitation  is  not  intended  to 
affect  the  rule  'that  a  contract  cannot  be 
binding  without  a  consideration;  but  it 
rests  upon  the  doctrine  that,  under  these 
circumstances,  there  is  a  new  consideration 
for  the  promise.  Munroe  v.  Perkins,  9  Pick. 
298,  20  Am.  Dec.  475;  Holmes  v.  Doane,  9 
C^sh.  135;  Peck  v.  Requa,  13"  Gray,  407; 
Rollins  V.  Marsh,  128  Mass.  116;  Rogers 
v.  Rogers,  139  Mass.  440,  1  N.  E.  122; 
Allen,  J.,  in  Abbott  v.  Doane,  163  Mass. 
433-435,  34  L.R.A.  33,  47  Am.  St.  Rep.  465, 
40  N.  E.  197.  In  Rollins  v.  Marsh,  128 
Mass.  116-120,  the  court  said:  "The  par- 
ties had  made  a  contract  in  writing  with 
which  the  plaintiff  had  become  dissatisfied, 
and  which  she  had  informed  the  defendant 
that  she  should  not  fulfil  unles  the  terms 
were  modified.  If  she  had  abandoned  her 
contract,  he  might  have  made  a  new  ar- 
rangement with  someone  else  for  the  sup- 
port of  his  ward,  and  enforced  whatever 
remedy  he  had  for  the  breach,  n^rainst  the 
plaintiff.  Instead  of  this,  he  made  a  new 
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contract  with  her,  which  operated  as  a 
rescission  of  the  original  agreement."  In 
such  a  case  the  new  promise  is  given  to 
secure  the  performance,  in  place  of  an 
action  for  damages  for  not  performing, 
as  was  pointed  out  by  this  court  in  Peck 
v.   Requa,   13   Gray,  407,  408. 

This  limitation  in  the  application  of  the 
general  rule  to  such  facts  is  not  recognized 
in  England,  nor  in  most  of  the  states  in 
this  country.  See  Abbott  v.  Doane,  163 
Mass.  .433^36,  34  L.R.A.  33,  47  Am.  St. 
Rep.  466,  40  N.  E.  197;  Leake,  Contr.  4th 
Eng.  ed.  434^36;  Pollock,  Contr.  7th  Eng. 
ed.  184-186;  Harriman,  Contr.  §§  117-120. 
See  also  8  Harvard  L.  Rev.  27 ;  12  Harvard 
L.  Rev.  515,  521,  531;  13  Harvard  L.  Rev. 
319;  17  Harvard  L.  Rev.  71.  While  it  is 
well  established  in  Massachusetts,  the  doc- 
trine should  not  be  extended  beyond  the 
cases  to  whicn  it  is  applicable  upon  the 
recognized  reasons  that  have  been  given 
for  it.  A  majority  of  the  court  are  of 
opinion  that  it-  is  not  applicable  to  the 
evidence  in  this  case,  and  that  the  defend- 
ant is  right  in  its  contention  that,  upon  the 
assumption  that  the  parties  were  bound  by 
the  written  contract,  there  was  no  con- 
sideration for  the  new  promise  of  the  de- 
fendant. 

But  the  judge  could  not  give  either  of 
these  two  rulings  without  assuming,  and 
virtually  ruling  as  matter  of  law,  that  the 
writing  was  a  binding  contract.  For  the 
defendant,  it  was  signed  by  Carson,  the 
defendant's  Eastern  agent.  The  defend- 
ant's answer  was  a  general  denial  of  all 
the  plaintiffs'  averments.  The  defendant's 
vice  president's  answers  to  interrogatories 
were  in  evidence,  in  which  he  said  that, 
"outside  of  contracts  involving  the  trans- 
portation of  freight  or  passengers,  the  gen- 
eral Eastern  agent  had  no  authority  what- 
ever to  enter  into  any  contract  of  any  kind 
or  character  in  behalf  of  the  company,  with- 
out securing  authority  from  his  superior 
oflScers,  either  in  the  passenger  or  the 
freight  department."  This  evidence  was 
uncontradicted.  While  there  was  testimony 
indicating  that  Carson  communicated  by 
letter  with  some  superior  officer  in  Mexico 
before  completing  the  negotiaticHis  with  the 
plaintiffs,  there  was  nothing  more  than  the 
possibility  of  an  inference  in  regard  to  what 
authority  he  obtained.  While  the  princi- 
pal dispute  between  the  parties  was  in  re- 
gard to  the  oral  agreement  made  in  Mexico, 
the  authority  of  Carson  to  bind  the  de- 
fendant by  the  writing  was  a  fact  to  be 
proved  in  the  case  before  either  party 
could  avail  himself  of  the  writing  as  a  con- 
tract, and  the  judge,  in  his  charge,  sub- 
mitted to  the  jury  the  question  of  Carson's 
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authority,  as  he  did  also  questions  as  to  the 
authority  of  McDonald  and  Murdock.  A 
majority  ol  the  court  are  of  opinion  that, 
in  dealing  with  the  requests  of  the  defend- 
ant, the  judge  could  not  assume  or  rule  as 
matter  of  law  that  Carson  had  authority 
to  bind  the  defendant  by  the  writing,  and 
he  therefore  could  not  rule  that  there  was 
a  valid  contract  in  writing  by  which  the 
parties  were  bound  when  the  agreement  was 
made  in  Mexico,  and  that  the  oral  agree- 
ment waa  without  consideration  because  the 
plaintiffs  were  to  do  no  more  under  it  than 
they  had  previously  contracted  to  do.  If 
the  jury  failed  to  lind  that  the  writing  was 
authorized  by  the  defendant,  they  might 
find  that  an  oral  agreement  was  made  in 
Mexico  which  adopted  and  included  the 
provisions  that  previously  had  been  re- 
duced to  writing,  and  that  then  for  the  first 
time  became  binding,  because  made  a  part 
of  the  general  agreement  between  the  plain- 
tiffs and  the  defendant's  representatives. 
Under  such  a  possible  finding,  this  question 
whieh  the  defendant  now  argues  could  not 
arise,   and   the  defendant  would   be  liable. 

The  defendant  contends  that  the  plaintiffs 
cannot  recover  because  they  did  not  com- 
pletely perform  their  contract.  The  decla- 
ration is  for  damages  for  a  breach  of  the 
contract.  l*here  was  evidence  that  the  de- 
fendant agreed  to  provide  for  the  expenses 
incurred  by  the  plaintiffs  in  the  prosecution 
of  the  work ;  that  McDonald  told  the  plain- 
tiffs to  send  the  bills  for  their  personal 
expenses  to  him;  that  they  incurred  large 
expenses,  and  that  the  defendant,  though 
requested,  refused  to  pay  the  plaintiffs  any 
money,  and  denies  its  liability  to  pay  any- 
thing or  to  make  any  provision  for  the  pay- 
ment of  the  expenses.  This  justified  the 
plaintiffs  in  refusing  to  go  on  with  thefir 
contract,  and  in  suing  the  defendant  for 
damages  for  its  breach  of  the  contract. 

The  question  to  Carson,  "Did  you  your- 
self have  authority  to  spend  any  money  for 
advertising  purposes?"  put  by  the  defend- 
ant, "expecting  the  witness  to  answer  that 
he  had  no  such  authority,"  was  rightly  ex- 
cluded. It  called  for  a  conclusion  of  the 
witness  as  to  the  legal  effect  of  his  relations 
with  the  defendant,  and  not  merely  for  facts 
whieh  would  show  whether  he  had  authori- 
ty. So  far  as  appears,  he  was  permitted  to 
testify    fully   as   to   the   facts. 

We  are  also  of  opinion  that  the  language 
of  the  judge  in  regard  to  the  interrogatories 
and  the  rulings  upon  them,  when  rightly  in- 
terpreted, waa  not  erroneous.  The  first 
part  of  his  statement  was,  in  substance, 
that  the  answers  were  evidence  of  the  facts 
tending  to  show  the  authority  or  want  of 
authority  of  the  agents;  but  not  evidence  so 
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far  as  they  stated  the  opinion  or  the  con- 
clusion of  the  vice  president  from  these 
facts,  as  to  the  extent  of  their  powers  or 
duties.  While  the  meaning  of  the  judge  was 
not  very  clearly  expressed,  we  are  of  opin- 
ion that  the  jury  were  not  misled  in  re- 
gard to  it. 

The  defendant  did  not  suffer  from  the 
exclusion  of  the  last  two  sentences  of  the 
answer  to  the  fourteenth  interrogatory. 
There  was  nothing  material  in  these  sen- 
tences that  was  not  fully  stated  in  the 
earlier  part  of  the  answer. 

Exceptions  overruled. 


MICHIGAN  SUPREME  COURT. 

ANCIENT  ORDER  OF  GLEANERS 

V. 

BYRON  BURY 

and 

CAROLINE  BURY  et  aJ.,  Appta. 

(—  Mich.  — ,  130  N.  W.  191.) 

Benefit  certificate  —  change  of  benefl* 
clary  —  failure  to  pay  fee  —  effect. 

Failure  of  the  holder  of  a  benefit  certifi- 
cate to  pay  the  nominal  fee  for  a  new  certifi- 
cate, made  necessary  by  the  by-laws  of  the 
order  to  effect  a  change  of  beneficiary,  will 
prevent  equity  from  giving  effect  to  the  at- 
tempted change,  although  he  had  given  no- 
tice to  the  order  to  make  it,  if  the  proper 
officer  had  not  assented  thereto  before  death 
occurred. 

(March    13,    1911.) 

Xote.  —  Effect  of  death  of  assured  he» 
fore  contemplated  change  of  henefl- 
ciary  is  complete. 

It  may  be  safely  said  to  be  a  well-estab- 
lished proposition  of  law  that  where  a  mem- 
ber of  a  benefit  association,  in  attempting 
to  change  the  beneficiary  in  his  certificate, 
has  done  everything  in  his  power  to  conform 
with  the  rules  of  the  association  in  that 
regard,  but,  before  all  the  formalities  have 
been  performed  such  as  the  issuing  of  the 
new  certificate  by  the  association,  he  dies, 
a  court  of  equity  will  decree  that  to  be  done 
which  ought  to  be  done,  and  deem  the 
change  effected.  Supreme  Lodge,  0.  &  G.  C. 
V.  Terrell,  99  Fed.  330;  Berkeley  v.  Harper, 
3  App.  D.  C.  308;  Nally  v.  Nally,  74  Ga, 
669,  58  Am.  Rep.  458;  Hirschl  v.  Clark,  81 
Iowa,  200,  9  L.R.A.  841,  47  N.  W.  78; 
Schmidt  v.  Iowa  K.  of  P.  Ins.  Asso.  82  Iowa, 
304,  11  L.R.A.  205,  47  N.  W.  1032;  Wood 
V.  Brotherhood,  A.  Y.  —  Iowa  — ,  126  N.  W. 
949 ;  Heydorf  v.  Conrack,  7  Kan.  App.  202, 
52  Pac.  700;  Manning  v.  Ancient  Order, 
U.  W.  80  Ky.  136,  9  Am.  St.  Rep.  270,  5 
S.  W.  3S5:  Schoonau  v.  Grand  Lodge  A.  O. 
U.  W.  85  Minn.  349,  88  N.  W.  999;  St.  Louis 
Police  Relief  Asso.  v.  Strode,  103  Mo.  App. 
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APPEAL  by  defendants  Caroline  Bury 
et  al.  from  a  decree  of  the  Circuit 
Court  for  Wayne  County,  in  chancery,  in 
favor  of  defendant  Byron  Bury  in  an  inter- 
pleader proceeding  to  determine  to  whom 
the  amount  in  a  benefit  certificate  should 
be  paid.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harris  S.  Whitney  for  appellants. 

Messrs.  Gore  &  Harvey,  for  appellee 
Byron  Bury: 

Change  of  beneficiary  must  be  in  the 
manner  provided  in  the  policy  and  con- 
stitution. 

Niblack,  Ins.  pp.  415-416;  29  Cyc.  Law 
&  Proc.  p.  130. 

The  payment  of  the  certificate  fee  was 


just  as  essential  as  a  compliance  of  any 
other  requirement  set  forth. 

Pink  V.  Fink,  171  N.  Y.  616,  64  N.  E. 
506. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  involved  in  this  ease  are 
so  fully  stated  in  the  opinion  filed  by  the 
circuit  judge  that  we  quote  freely  there- 
from :  ''In  this  case  deceased  held  a  benefit 
certificate  in  complainant  order.  The  bene- 
ficiary named  therein  was  a  son,  Byron 
Bury.  The  deceased  on  January  11,  1909, 
summoned  the  secretary  of  the  local  order 
of  the  complainant  to  his  bedside  for  the 
purpose  of  designating  a  change  of  bene- 
ficiai'ies  in  the  certificate.    He  was  at  that 


694,  77  S.  W.  1091;  Independent  Foresters 
V.  Keliher,  36  Or.  601,  78  Am.  St.  Rep. 
785,  59  Pac.  324,  1109,  60  Pac.  663;  Don- 
nelly V.  Burnham,  86  App.  Div.  226,  83  N. 
Y.  Supp.  659,  affirmed  without  opinion  177 
N.  Y.  646,  69  N.  E.  1122;  Tolson  v.  National 
Provident  Union,  60  Misc.  460,  115  N.  Y. 
Supp.  534,  affirmed  without  opinion  in  130 
App.  Div.  884,  114  N.  Y.  Supp.  1149;  Bern- 
heim  v.  Martin,  45  Wash.  120,  88  Pac.  106; 
McGowan  v.  Supreme  Court,  I.  O.  F.  104 
Wis.  173,  80  N.  W.  603;  Waldum  v.  Ilom- 
stad,  119  Wis.  312,  96  N.  W.  806. 

In  Supreme  Conclave,  R.  A.  v.  Cappella, 
41  Fed.  1,  it  was  held  that  if  the  insured 
had  pursued  the  course  pointed  out  by.  the 
laws  of  the  association,  and  done  all  in  his 
power  to,  change  the  beneficiary,  but,  before 
the  new  certificate  was  actually  issued,  he 
died,  a  court  of  equity  would  decree  that  to 
be  done  which  ought  to  be  done,  and  act 
as  though  the  certificate  had  been  issued. 

In  National  American  Asso.  v.  Kirgin,  28 
Mo.  App.  80,  it  was  held  that  where  the 
power  of  a  member  to  make  a  change  of 
beneficiaries  was  absolute,  if  he  exercised 
this  power  as  fully  as  he  could  exercise  it, 
the  contingent  right  of  the  substituted  bene- 
ficiary to  the  fund  in  the  event  of  his  death 
attached,  and  the  fact  that  the  certificate 
was  issued  after  his  death  was  immaterial, 
since  the  certificate  was  not  the  right  itself 
but  merely  the  evidence  of  the  right. 

In  Wandell  v.  Mystic  Toilers,  130  Iowa, 
639,  105  N.  W.  448,  it  waa  held  that  where 
the  holder  of  a  mutual  benefit  certificate 
had  done  all  required  of  him  by  the  consti- 
tution and  by-laws  of  the  association  to  ef- 
fect a  change  in  the  beneficiaries,  the  change 
was  effected  even  though  the  member  died 
before  the  old  certificate  with  the  indorse- 
ment of  the  change  of  beneficiary  thereon 
reached  the  head  office  of  the  association. 
The  court  said  that  the  language  of  the 
rules  of  the  association  should  be  liberally 
construed  for  the  purpose  of  carrying  out 
their  manifest  intention,  and  that  as  the 
language  with  reference  to  what  the  officers 
of  the  association  should  do  when  the  cer- 
tificate was  surrendered  and  the  fee  paid 
was  mandatory,  the  legal  rights  of  the  new 
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beneficiary  should  not  be  made  to  depend, 
in  the  absence  of  controlling  language,  on 
the  performance  by  them  of  purely  minis- 
terial acts. 

In  Hall  V.  Allen,  75  Miss.  176,  66  Am. 
St.  Rep.  601,  22  So.  4,  in  which  it  ap- 
peared that  a  member  of  a  beneficial  asso- 
ciation while  on  his  deathbed  repeatedly 
declared  his  intention  of  changing  the  bene- 
ficiary, and  wrote  the  name  of  the  person 
whom  he  wished  to  make  such,  but  from  his 
weakened  condition  was  unable  to  write 
more,  and  gave  verbal  instructions  to  a 
friend  to  get  the  policy  changed,  the  court 
declared  that  he  had  done  all  he  could  in 
his  condition  to  accomplish  his  purpose  and 
accomplish  it  in  the  mode  prescribed  by  the 
rules  of  the  order,  and  that,  therefore, 
equity  would  treat  that  as  done  which 
ought  to  have  been  done,  and  decree  as 
if  the  change  had  been  made  in  conformity 
with  the  rules.  "It  will  perfect  his  imper- 
fect and  incomplete,  but  partly  accom- 
plished, purpose,  and  act  and  deal  with  it 
as  perfected."  The  court  added  that  the 
case  fell  strictly  within  the  rule  declared  in 
Supreme  Conclave,  R.  A.  v.  Cappella,  supra, 
and  that  in  such  a  case  it  was  well  settled 
that  the  death  of  the  assured  before  the 
completion  of  the  change  made  no  difference. 

And  in  Luhrs  v.  Luhrs,  123  N.  Y.  367,  9 
L.R.A.  634,  20  Am.  St.  Rep.  754,  26  N.  E. 
388,  reversing  53  Hun,  630,  2  Silv.  Sup.  Ct. 
'199,  6  N.  Y.  Supp.  61,  it  was  held  that  where 
a  member  of  a  benefit  society  had  complied 
with  all  the  requirements  necessary  to  effect 
a  change  of  beneficiaries,  and  all  that  re- 
mained to  be  done  was  the  purely  formal 
matter  of  making  the  change,  with  no  dis- 
cretion remaining  in  anyone,  the  right  of 
the  new  beneficiary  attached,  so  that  his 
claim  would  not  be  defeated  by  the  death  of 
the  member  before  the  change  was  actually 
completed. 

Tn  John  Hancock  Mut.  L.  Ins.  Co.  ▼. 
White,  20  R.  I.  467,  40  Atl.  5,  the  proceeds 
of  a  policy  of  life  insurance  in  which  the 
assured  reserved  the  right  to  change  the 
beneficiary  with  the  consent  of  the  compa- 
ny were  decreed  to  one  whom  the  assured 
had   designated    by   an    appropriate   paper 
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time  sick  in  bed,  and  in  a  very  bad  con- 
dition. He  then  executed  a  direction  to 
change  the  beneficiary,  turned  it  over  to 
the  local  secretary,  and  died  at  5:30  o'clock 
on  the  morning  of  the  12th  of  January. 
Ihe  direction  for  the  change  of  beneficiary 
was  mailed  by  the  local  secretaVy  to  the 
supreme  secretary,  in  the  middle  of  the 
forenoon  of  January  12th,  after  deceased 
had  died.  The  direction  for  the  change 
of  beneficiary  is  in  words  and  figures  fol- 
lowing: 'The  $1,000  insurance  of  Clellen 
B.  Bury's  in  the  Ancient  Order  of  G-leaners, 
that  is  now  payable  to  Byron  C.  Bury,  is 
to  be  changed,  and  to  be  payable  to  the 
wife  and  children  of  C.  B.  Bury.  $250  to 
bis  wife,  Caroline  Bury;  $250  to  his  son, 
Byron  Bury ;  $260  to  his  son  Willard  Bury ; 


$250  to  an  unborn  child.'  A  bill  of  inter- 
pleader wfis  filed  by  the  complainant,  as 
Byron  Bury  claimed  the  entire  amount  of 
the  benefit,  and  the  persons  named  in  the 
above  writing  claimed  participation  in  the 
benefit,  as  therein  indicated.  A  •  decree  of 
interpleader  was  entered.  Issue  was  framed 
between  the  defendant,  testimony  taken, 
disclosing  the  above  facts,  and  also  disclos- 
ing the  fact  that  Clellen  B.  Bury  had  not 
paid  the  transfer  fee  of  25  cents  as  re- 
quired by  the  by-laws  of  the  order.  .  .  . 
Undoubtedly  under  certain  circumstances 
a  member  of  the  order  may  change  the 
beneficiaries  in  his  certificate  in  a  manner 
other  than  prescribed  by  the  by-laws  of 
the  ordor.  .  .  .  First,  if  the  certificate 
is  out  of  his  control,  and  therefore  cannot 


forwarded  to  the  company's  office,  although, 
owing  to  the  neglect  9f  the  company,  no  at- 
tention had  been  given  to  the  paper,  and 
no  change  ever  recorded  in  its  books. 

Frencu  v.  Provident  Sav.  Life  Assur.  Soc. 
205  Mass.  424,  91  N.  E.  577,  in  which  it 
was  held  that  no  change  of  beneficiary  had 
been  effected,  would  seem  to  support  this 
rule,  though  not  strictly  in  point  here,  in- 
as  much  as,  upon  making  an  application  for 
a  change  of  beneficiary  in  a  policy  which 
she  was  unable  to  find,  the  insured  was  in- 
formed that  a  certificate  showing  the  loss  of 
the  policy  should  be  filed,  and  a  blank  cer- 
tificate to  that  effect  was  mailed  to  her, 
which  she  kept  until  her  death,  more  than 
three  months  afterward,  without  returning 
the  same  to  the  company,  the  court  saying 
that  it  was  not  a  case  where  she  had  acted 
with  despatch  to  accomplish  the  wished-for 
result,  and  where  death  had  supervened  be- 
fore all  the  formalities  had  been  complied 
with. 

This  rule  was  carried  to  a  still  greater 
length  in  Walsh  v.  Sovereign  Camp,  W. 
W.  148  Mo.  App.  179,  127  S.  W.  645,  in 
which  it  was  held  that  where  the  intention 
of  a  member  to  make  a  change  in  bene- 
ficiaries was  clearly  shown,  and  he  had  done 
all  that  was  within  his  power  to  carry  out 
his  intention,  the  fact  that  death  inter- 
vened before  he  could  conform  to  the  rules 
of  the  association  and  express  that  inten- 
tion formally  should  not,  and  would  not, 
prevent  a  court  of  equity  from  enforcing 
that  intent  and  making  is  effective. 

On  the  other  hand,  in  Shuman  v.  Ancient 
order,  U.  W.  110  Iowa,  642,  82  N.  W.  331, 
Modern  Woodmen  v.  Little,  114  Iowa,  109, 
86  N.  E.  216,  and  Fink  v.  Fink,  171  N.  Y. 
616,  64  N.  S.  506,  it  was  held  that  no 
change  in  the  beneficiary  was  effected  where 
the  assured  attempted  to  make  such  change 
just  before  his  death,  but  not  in  compliance 
with  the  rules  of  the  association,  and  his 
application  for  such  change  did  not  reach 
the  association  until  after  his  death,  upon 
the  ground  that,  while  the  insurer  could 
have  waived  the  member's  noncompliance 
with  the  rules  during  his  life,  it  could  not 
do  so  after  his  death,  for  by  that  event  the 
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rights  of  the  beneficiary  became  fixed  and 
unalterable.  To  the  same  etfett  is  Abbott  v. 
Supreme  Colony,  U.  O.  P.  F.  190  Mass.  67, 
76  N.  E.  234. 

So,  in  Knights  of.  Mnccabees  v.  Sackett, 
34  Mont.  357,  115  Am.  St.  Rep.  532,  86  Pac. 
423,  it  was  held  that  where  the  rules  of 
the  association  provided  that  a  change  of 
beneficiary  should  take  effect  only  upon  de- 
livery to  the  local  record  keeper  of  a  re- 
quest in  writing  therefor,  no  change  of  bene- 
ficiary was  effected  where  a  request  for  a 
change  was  received  by  such  officer  six  hours 
after  the  death  of  the  insured.  The  court 
said  that  the  interest  of  the  beneficiary  at- 
tached instantly  upon  the  death  of  the  in- 
sured, .and  the  question  whether  a  change 
had  been  effected  must  be  determined  as  of 
that  particular  instant  of  time. 

And  it  was  held  in  Kemper  v.  Modern 
Woodmen,  70  Kan.  119,  78  Pac.  452,  and 
in  Counsman  v.  Modern  Woodmen,  69  Neb. 
710,  96  N.  W.  672,  98  N.  W.  414,  that, 
where  a  by-law  of  a  fraternal  benefit  asso- 
ciation provided  that  no  change  in  the  bene- 
ficiary should  be  effective  until  the  delivery 
of  the  new  certificate,  no  change  in  the 
beneficiary  was  effected  where  the  applica- 
tion therefor  did  not  reach  the  association 
until  after  the  death  of  the  member. 

In  Stringham  v.  Dillon,  42  Or.  63,  69  Pac. 
1020,  where/the  contract  of  insurance  made 
the  payment  of  a  fee  a  prerequisite  to  any 
change  in  the  beneficiary,  it  was  held  that 
no  change  was  effected  where  a  member  took 
all  the  required  steps  to  change  the  bene- 
ficiary, except  to  pay  the  required  fee, 
though  told  that  such  payment  was  neces- 
sary, and  after  his  death  a  local  officer  of 
the  society  forwarded  the  certificate  to  the 
head  ofiice,  advancing  the  fee  himself  with- 
out any  request  so  to  do.  The  court  said 
that  if,  owing  to  circumstances  over  which 
he  had  no  control,  the  substitution  was  not 
entirely  consummated  at  the  time  of  his 
death,  and  he  had,  by  the  prescribed  method, 
done  all  acts  required  of  him  therefor,  the 
court  might  treat  the  change  as  complete, 
but  since  he  did  not  perform  on  his  part 
all  the  acts  required  of  him  by  the  rules 
of  the  order,   and   as  the   failure  in   this 
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be  surrendered,  he  may  make  a  testamen- 
tary disposition,  or  may  indicate  the  trans- 
fer without  a  surrender  of  the  certificate. 
60,  also;  where  a  fraud  has  been  committed 
upon  a  member,  may  he  express  an  inten- 
tion which  will  be  given  force  and  effect  in 
equity.  So,  also,  where  he  has  done  eacli 
and  everything  that  the  by-laws  of  the  or- 
der require  that  he  shall  do  to  effect  a 
transfer,  will  the  court  give  effect  to  his 
expressed  intention,  if  by  reason  of  un- 
timely death  the  transfer  shall  not  have 
been  actually  made  in  his  lifetime.  .  .  . 
In  this  case,  the  facts  show  that  the  mem- 
ber did  everything  except  the  payment  of 
the  fee  when  death  cut  him  off;  death  inter- 
vening even  before  the  local  secretary  could 
transmit  the  written  designation  to  the 
grand  secretary  by  which  the  transfer  was 
to  be  made.  The  payment  of  the  transfer 
fee  18  a  conditional  precedent  under  the  by- 
laws before  a  member  could  compel  the 
new  certificates  to  be  issued.  A  court  of 
equity  will  give  effect  in  cases  arising  from 
an  attempt  to  change  beneficiary  to  the 
expressed  intent  of  the  deceased  where  such 
expression  exists  in  his  having  done  every- 
thing that  the  by-laws  require  him  to  do. 
The  question  to  be  considered  by  the  court 
is:  Has  deceased  done  everything  that 
the  by-laws  required  him  to  do  before  he 
is  entitled,  as  a  matter  of  right  under  the 
bv-laws,  to  the  issuance  of  a  new  certifi- 
cate  and  a  new  designation  of  beneficiaries  t 
Admittedly  he  has  not,  in  that  he  has  not 


paid  the  necessary  transfer  fee.  While  the 
payment  of  this  transfer  fee  may  be  waived 
by  the  order,  of  which  he  is  a  member,  by 
the  issuance  of  a  new  certificate,  it  is  not 
claimed  in  this  case  that  there  is  any  such 
waiver,  in  that  no  new  certificate  had  been 
issued.  The  purpose  of  the  by-law  is  to 
afford  protection  to  the  order  in  the  pay- 
ment of  the  benefit  to  avoid  complications 
and  litigation,  and  it  is  as  binding  upon 
the  member  as  it  is  upon  the  order  itself. 
While  the  by-law  in  this  case  apparently 
permits  a  discretion  on  the  part  of  the 
grand  secretary,  it  cannot  be  claimed  that 
the  grand  secretary  can  exercise  this  dis- 
cretion, to  the  prejudice  of  a  member.  If 
a  member  has  failed  to  comply  with  the 
by-laws,  could  he  compel  the  grand  secre- 
tary to  issue  a  new  certificate  7  In  this 
case  if  the  member  had  lived  and  had  done 
no  more  than  he  did^  do,  he  was  not  in  a 
position  to  compel  an  issuance  of  a  new 
certificate.  Not  being  in  a  position  to  com- 
pel an  issuance  of  a  certificate,  can  he  be 
said  to  have  fully  expressed  the  intention 
in  manner  as  required  by  the  by-laws 7  I 
think  it  cannot  be  said  that  he  has.  In 
order  to  compel  the  issuance,  he  would 
have  to  do  something  more  than  he^did  da 
.  .  .  To  extend  the  rule  to  give  effect 
to  his  apparent  intention  would  result  in 
limitless  litigation  and  the  very  thing 
sought  to  be  avoided  by  the  by-law.  In  a 
word,  the  by-law  provides  bow  he  may  fully 
express  his  intention.    If  he  has  done  every- 


respect  was  not  owing  to  circumstances  be- 
yond his  control,  a  court  of  equity  could 
grant  no  relief. 

In  Ireland  v.  Ireland,  42  Hun,  212,  it 
was  held  that  no  change  in  the  beneficiary 
was  effected  where  the  assured  on  his  death- 
bed gave  the  certificate  to  a  friend,  with  in- 
structions to  have  it  changed,  and,  before 
the  friend  found  the  proper  officer  by  whom 
the  application  was  required  to  be  attested, 
the  assured  died. 

In  Flowers  v.  Sovereign  Camp,  W.  W.  40 
Tex.  Civ.  App.  693,  90  S.  W-  526,  where 
the  contract  of  insurance  provided  that,  if 
the  certificate  was  lost,  no  change  could  be 
made  until  the  member  furnished  a  desig- 
nated officer  satisfactory  proof,  under  oath, 
of  the  facts  of  the  loss  of  the  certificate, 
whereupon  such  officer,  if  such  proof  was 
satisfactory  to  him,  should  issue  a  new  cer- 
tificate, it  was  held  that  no  change  was 
effected  where  an  application,  though  made 
as  required,  did  not  reach  such  officer  until 
after  the  death  of  the  member. 

In  Berg  v.  Damkoehler,  112  Wis.  687,  88 
N.  W.  606,  no  change  in  the  beneficiary  was 
held  to  be  effected  where  the  assured  made 
a  request  therefor,  but  without  acknowledg- 
ing the  same  as  required  by  his  contract, 
and  upon  the  receipt  thereof  the  insurer 
sent  a  blank  application  to  its  local  agent, 
with  instructions  to  have  it  signed  and 
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properly  acknowledged,  and  before  this  was 
done  the  insured  died. 

In  Freund  v.  Freund,  218  111.  189,  109 
Am.  St.  Rep.  283,  75  N.  E.  928,  where  the 
policy  in  suit  was  a  regular  life-insurance 
policy  in  which  the  assured  reserved  the 
right  to  change  the  beneficiary,  it  was  held 
that,  where  the  consent  of  the  company  to 
a  change  in  the  beneficiary  was  required  by 
statute,  and  the  policy  itself  provided  that 
a  change  in  the  beneficiary  should  not  take 
effect  until  indorsed  on  the  policy,  by  the 
insurer,  at  its  home  office,  no  change  was 
effected  if  the  insured  died  before  the  neces- 
sary papers  reached  the  home  office  of  the 
insurer,  though  he  had  done  all  that  he 
could  do  or  was  required  to  do  in  order  to 
make  the  change. 

In  Tillman  v.  John  Hancock  Mut.  L.  Ins. 
Co.  27  App.  Div.  392,  60  N.  Y.  Supp.  470, 
in  which  the  contract  of  insurance  gave 
the  assured  the  right  to  change  the  bene- 
ficiary, with  the  consent  of  the  company,  it 
was  held  that  no  change 'in  the  beneficiary 
was  effected  where,  upon  the  receipt  of  an 
application  by  the  insurer  for  a  change,  the 
latter,  instead  of  returning  the  same  with 
its  consent,  returned  it  with  questions  in- 
dorsed thereon,  to  its  agent  at  the  assured's 
place  of  residence,  by  whom  it  was  received 
the  day  after  the  insured's  death. 
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thing  that  the  by-law  requires'  to  express 
the  intention,  a  court  of  equity  will  carry 
it  out,  but  it  cannot  interfere  unless  his 
intention  has  been  fully  expressed.  That 
has  not  been  done  in  this  case.  The  fund 
is  awarded  to  the  first  beneficiary." 

The  claim  of  the  appealing  defendants  is 
indicated  by  the  following  from  the  brief 
of  counsel:  '*The  existence  of  the  right 
to  share  in  the  benefits  of  the  order,  and 
to  direct  who  should  receive  the  fund  in 
case  of  the  death  of  a  member,  was  a  right 
vested  in  the  member  as  soon  as  he  became 
entitled  thereto.  .  .  .  Mr.  Child  did  all 
be  could  in  making  the  change,  and  it 
should  have  been  allowed  and  done  by  the 
order.  Equity  will  consider  that  done 
which  ought  to  have  been  done."  Grand 
Lodge,  A.  O.  U.  W.  v.  Child,  70  Mich.  172, 
38  N.  W.  6.  ''When  the  insured  has  done 
all  within  his  power  to  effectuate  sub- 
stitution, equity  may  grant  relief  in  proper 
cases."  Supreme  Conclave,  R.  A.  v.  Cap- 
pella  (C.  C.)  41  Fed.  1.  "The  change  will, 
so  far  as  possible,  give  effect  to  the  in- 
tentions of  the  parties,  and  will  consider 
an  attempted  change  of  beneficiaries  com- 
plete without  undue  regard  for  technicali- 
ties." Luhrs  V.  Luhrs,  123  N.  Y.  367,' 
9  L.R.A.  534,  20  Am.  St.  Rep.  764, 
25  N.  E.  388.  "The  change  of  appoint- 
ment may  be  sustained  without  the  ig^in- 
ance  of  a  new  certificate  of  insurance." 
Bishop  Y.  Grand  Lodge,  E.  O.  M.  A.  112 
N.  Y.  627,  20  N.  E.  662;  Richards,  Ins. 
note  1,  p.  80. 

Many  other  authorities  are  cited  along 
the  same  line,  but  these  cases  do  not  meet 
the  situation  here.  Would  it  be  claimed 
that,  though  decedent  fully  orally  expressed 
his  intention  to  change  his  beneficiary,  be- 
cause he  was  prevented  by  his  death  from 
putting  his  intention  in  writing,  while 
someone  was  attempting  to  procure  pen, 
ink,  and  paper,  this  would  be  a  sufficient 
expression  of  his  intention  to  work  a  change 
of  beneficiaries?  The  certificate  of  insur- 
ance provides  that  the  provisions  of  the 
constitution  of  the  complainant  are  part 
of  it.  Article  21  reads:  ''Sec.  2.  No  cer- 
tificate can  be  transferred  by  a  member 
to  any  person  other  than  provided  in  article 
1  (c),  and  no  transfer  of  a  certificate  will 
be  binding  on  the  order  unless  consent 
thereto  is  given  by  the  supreme  secretary. 
In  case  a  member  desires  to  change  the 
beneficiary  named  In  his  or  her  certificate, 
he  or  she  shall  make  a  written  request 
therefor,  and  deliver  same,  with  the  certifi- 
cate fee  of  25  cents,  to  the  secretary  of 
his  or  her  arbor,  who  will  forward  the 
same  to  the  supreme  secretary,  who  will 
thereupon,  if  found  to  be  made  payable  as 
hereinbefore  provided,  issue  a  new  certifi- 
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cate  bearing  the  same  number  as  the  one 
surrendered."  The  record  discloses  that 
the  consent  of  the  supreme  secretary  was 
never  given  to  the  transfer,  nor  was  the 
certificate  fee  of  25  cents  delivered  to  the 
secretary  of  the  local  arbor,  and  no  reason 
appears  in  the  record  why  it  was  not  done, 
nor  was  any  certificate  fee  of  25  cents  for- 
warded to  the  supreme  secretary.  The 
following  has  been  stated  as  the  law: 
"When  a  mutual  benefit  society  has,  under 
the  powers  and  within  the  limits  of  its 
charter,  provided  in  its  by-laws  a  particu- 
lar method  of  changing  a  beneficiary,  or 
has  set  forth  in  its  certificate  a  way  by 
which  the  change  may  be  made,  no  change 
of  beneficiary  may  be  made  in  any  other 
mode  or  manner.  The  reason  for  this  rule 
is  not  difficult  to  discover.  It  is  based 
upon  the  familiar  maxim  that  the  expres- 
sion of  one  thing  excludes  other  and  dif- 
ferent things.  When  a  society  frames  a 
set  of  rules  providing  for  the  distribution 
of  a  fund,  and  for  the  rights  of  beneficiaries 
and  members,  it  must  be  assumed  that  it 
excludes  every  other  mode  and  manner. 
Any  other  conclusion  would  lead  to  the 
most  interminable '  confusion  in  the  law  ap- 
plicable to  the  distribution  of  the  insurance 
money,  and  fritter  away  in  the  expenses 
of  uncertain  litigation,  funds  created  for 
the  benefit  of  widows,  orphans,  and  heirs. 
But  there  is  still  another  reason.  It  can- 
not be  said  that  a  beneficiary  named  in  a 
certificate  has  no  rights  therein  because 
he  has  no  vested  rights.  The  beneficiary 
has  a  right  to  the  proceeds  of  the  certificate 
of  insurance,  subject  to  the  right  of  the 
member  to  change  the  beneficiary  accord- 
ing to  the  terms  of  the  by-laws  and  regula- 
tions of  the  society,  which  are  a  part  of 
the  contract  of  insurance;  and  the  right 
of  the  beneficiary  to  have  this  contract  car- 
ried out  in  the  manner  provided  for  is  as 
binding  upon  the  member,  as  his  right  to 
change  the  beneficiary  is  binding  upon  the 
beneficiary  and  the  society."  Niblack,  Ins. 
pp.  415,  416.  The  case  of  Fink  v.  Fink. 
171  N.  Y.  616,  64  N.  E.  606,  would  seem 
to  be  quite  in  point.  We  quote  from  the 
opinion:  "The  change  of  the  beneficiary 
is  an  important  matter,  for  it  transfers 
the  right  to  receive  the  death  benefit, 
amounting  in  this  case  to  $1,000,  from  one 
person  to  another.  The  right  of  the  member 
to  make  the  change  is  absolute,  and  the 
beneficiary  can  neither  prevent  it  by  ob- 
jecting, nor  promote  it  by  consenting. 
Obviously  such  a  transaction  requires  some 
formalities  for  the  protection  of  the  com- 
pany, the  member,  and  the  beneficiary.  Tlie 
formalities  required  by  the  association  be- 
fore us,  through  its  by-laws,  were  very 
simple,  but  unless  they  were  substantially 
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complied  with,  the  change  could  not  be 
made.  Mere  intention  to  make  a  change 
is  not  enough,  for  the  acts  prescribed  to 
carry  the  intention  into  effect  are  forms 
imposed  upon  the  execution  of  a  power, 
and  they  must  be  observed  or  the  change 
cannot  be  effected.  As  a  condition  prece- 
dent to  effectuate  the  change,  the  member 
was  required  to  ask  the  association  for  a 
new  certificate  and  to  pay  it  the  fee  exact- 
ed by  the  by-laws.  The  association  could 
not  make  the  change  unless  he  requested  it, 
and  even  then,  as  it  stipulated  in  its  con- 
tract with  him,  'only  on  the  payment  of 
26  cents.'  While  it  could  have  waived  pay- 
ment during  his  life,  it  did  not  do  so, 
and  it  could  waive  nothing  after  his  death, 
for  by  that  event  the  rights  of  the  benefi- 
ciary became  fixed  and  unalterable."  It  is 
unfortunate  that  Mr.  Bury  did  not  enter 
upon  his  undertaking  earlier,  but  we  can- 
not make  a  different  contract  for  him  and 
the  complainant  than  the  one  which  they 
made  for  themselves. 
The  decree  is  affirmed,  with  costs. 
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ALBERT  LIGHT 

V. 

DETROIT  &  MACKINAC  RAILWAY  COM- 
PANY, Appt. 

(—  Mich.  — ,  130  N.  W.  1124.) 

Trial  —  qaestlon  for  Jury  —  ejected  pas- 
senger —  cause  of  soreness. 

1.  Whether  or  not  soreness  and  stiffness 


of  a  passenger  who  is  compelled  to  walk 
6  miles,  by  being  wrongfully  ejected  from 
a  train  while  on  his  way  home  from  par- 
ticipation in  a  ball  game,  is  due  to  the 
walk  or  the  game,  is  a  question  for  the 
jury. 

Appeal  —  ^Idence  of  admitted  fact  — 
admission  —  effect. 

2.  Receipt  in  evidence  of  a  telegram  from 
a  ticket  agent,  stating  the  sale  of  a  ticket 
to  a  member  of  a  party  calling  for  trans- 
portation to  a  certain  station,  in  an  action 
to  hold  the  carrier  liable  for  refusing  to 
carry  the  one  for  whom  it  was  intended  to 
such  station,  is  not  prejudicial  where  coun- 
sel has  admitted  the  fact  at  the  trial. 

Carrier  —  second  demand  for  fare  — 
duty  of  passenger. 

3.  A  passenger  whose  ticket  has  been 
taken  up  by  the  conductor  is  not  bound  to 
borrow  money  to  avoid  ejection  from  the 
train  when  fare  is  demanded  from  him  a 
second  time. 

Damages  —  excess  —  ejection      from 
train. 

4.  Five  hundred  dollars  is  excessive  to 
award  as  damages  for  the  wron^ul  ejec- 
tion of  a  man  from  a  train,  compiling  him 
to  walk  6  miles  on  a  summer  evening,  al- 
though there  is  evidence  tending  to  show 
that  it  occasioned  some  soreness  and  stiff- 
ness. 

(Hooker,   J.,   dissents.) 
(May  8,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Alcona  County 


Note,  —  Duty  of  passenoer  to  pay  fare 
wrongfully  demanded  in  order  to 
avoid  expulsion  and  lessen  damages. 

This  note  supplements  an  earlier  note  ap- 
pended to  Sprenger  v.  Tacoma  Traction  Co. 
43  L.R.A.  706,  where  the  earlier  cases  are 
collected.  However,  the  cases  involving  the 
right  and  duties  of  a  passenger  receiving 
a  defective  street  car  transfer  are  excluded, 
and  will  be  found  in  notes  appended  to 
Little  Rock  R.  &  Electric  Co.  v.  Goerner, 
7  L.R.A.(N.S.)  97,  and  Montgomery  Trac- 
tion Co.  v.  Fitzpatrick,  9  L.R.A.(N.S.)  851. 

Cases  involving  the  rights  of  a  passenger 
who  is  unable  to  get  a  ticket  before  the 
train  starts,  and  tenders  the  ticket  fare  in 
cash,  are  collected  in  a  note  appended  to 
Kosminsky  v.  Oregon  Short  Line  R.  Co.  24 
L.R.A.(N.S.)  758,  and  are  also  excluded 
from  this  note. 

As  to  what  amounts  to  a  Aufficient  ten- 
der of  fare  to  avoid  ejecti(7n,  see  Kirk  v. 
Seattle  Electric  Co.  31  L.R.A.(N.S.)  991, 
and  note. 

In  general. 

It  appears  in  the  earlier  note  that  at  that 
time  the  cases  were  quite  evenly  divided  as 
to  whether  or  not  a  passenger  should,  if 
34  L.R.A.(N.S.) 


able,  pay  a  fare  wrongfully  demanded,  in 
order  to  avoid  ejection  and  lessen  damages. 
A  large  majority  of  the  cases  decided  since 
that  note  was  written,  however,  support 
the  rule  that  the  passenger  may  stand  upon 
his  right  to  transportation,  and  need  not 
pay  the  additional  fare.  (Most  of  these 
cases  are  cited  again  in  the  particular  sub- 
divisions in  which  they  belong.)  Bader  v. 
Southern  P.  Co.  52  La.  Ann.  1060,  27  So. 
584;  Birmingham  R.  Light  &  P.  Co.  v.  Lee, 
153  Ala.  386,  45  So.  164;  Pennsylvania  R. 
Co.  V.  Lenhart,  56  C.  C.  A.  467,  120  Fed. 
61 ;  Harvey  v.  Atlantic  Coast  Line  R.  Co. 
153  N.  C.  567,  69  S.  E.  627;  McGhee  v. 
Cashin,  —  Ala.  — ,  40  So.  63;  Arnold  v. 
Atchison,  T.  &  S.  F.  R.  Co.  81  Kan.  400, 
105  Pac.  641;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Copeland,  17  Tex.  Civ.  App.  65,  4a  S.  W. 
239;  Elser  v.  Southern  P.  Co.  7  Cal.  App. 
493,  94  Pac.  852;  Ferguson  v.  Missouri  P. 
R.  Co.  144  Mo.  App.  262,  128  S.  W.  799; 
Texas  &  P.  R.  Co.  v.  Lynch,  —  Tex.  Civ. 
App.  — ,  73  a  W.  65;  Texas  &  P.  R.  Co. 
v.  Payne,  99  Tex.  46,  70  L.R.A.  946,  122 
Am.  St.  Rep.  603,  87  S.  W.  330;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Wiseman,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  793. 

Even  though  the  ticket  provides  that  in 
case  of  a  dispute  the  passenger  is  to  pay 
the  fare  demanded,  and   present  his  claim 
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in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  train. 
Reversed  on   condition. 

The  facts  are  stated  in  the  opinion. 

Mr.  Guy  I>.  V.  Henry,  with  Messrs. 
James  McNamara  and  Charles  R.  Hen- 
ry, for  appellant: 

The  telegram  of  the  ticket  agent  was  not 
admissible  without  direct  proof. 

Howley  v.  WJiipple,  48  N.  H.  487 ;  Smith 
V.  Easton,  54  Md.  138,  39  Am.  Rep.  355; 
Kingfaome  v.  Montreal  Teleg.  Co.  18  U.  C. 
Q.  B.  60;  25  Am.  &  Eng.  Enc.  Law,  pp.  876, 
881. 

It  is  the  duty  of  the  passenger  to  pay 
fare  a  second  time  if  necessary,  where  there 


is  no  evidence  of  a  subsisting  contract  be- 
tween the  carrier  and  the  passenger,  and 
then,  if  injured,  proceed  against  the  com- 
pany  for  violation  of  contract. 

Mahoney  v.  Detroit  Street  R.  Co.  93 
Mich.  612,  18  L.R.A.  335,  32  Am.  St.  Rep. 
528,  53  N.  W.  793;  Frederick  v.  Marquette, 
H.  &  0.  R.  Co.  37  Mich.  342,  26  Am.  Rep. 
531;  Brown  v.  Rapid  R.  Co.  134  Mich.  691, 
96  N.  W.  925. 

Mr.  Lewis  P.  Coumans,  for  appellee: 

The  receipt  in  evidence  of  the  telegram 
from  the  ticket  agent  seems  justified. 

Greenl.  Ev.  16th  ed.  §§  573A,  675C; 
Armstrong  v.  Advance  Thresher  Co.  5  S. 
D.  12,  57  N.  W.  1131;  Davis's  Sons  v. 
Robinson,   67    Iowa,    355,   26   N.   W.   280; 


to  the  company,  the  passenger  is  not  bound 
thereby,  as  such  a  provision  is  unreasonable. 
Cherry  v.  Chicago  &  A.  R.  Co.  191  Mo.  489, 
2  L.R.A*.(N.S.)  695,  109  Am.  St.  Rep.  830, 
90  S.  W.  381. 

In  Chamberlain  v.  Lake  Shore  &  M.  S.  R. 
Co.  110  Mich.  614,  68  N.  W.  423,  it  was  held 
that  where  more  than  the  legal  fare  was 
demanded,  a  passenger  was  not  bound  to 
pay  the  excess  to  avoid  ejection,  and  might 
recover  the  damages  sustained  because  of 
such  ejection. 

And  in  Chamberlain  v.  Lake  Shore  &  M. 
S.  R.  Co.  122  Mich.  477,  81  N.  W.  339,  a 
case  between  the  same  parties  arising  on 
similar  facts  subsequent  to  the  decision  of 
the  former  case  in  the  lower  court,  it  was 
held  that  the  record  of  the  former  case 
was  admissible  in  evidence  to  show  the 
wilful  nature  of  the  wrong,  and  increase  the 
damages. 

The  rule  that  a  passenger  should  pay  the 
fare  wrongfully  demanded  is,  however,  sup- 
ported bv  St.  Louis,  I.  M.  &  S.  K  Co.  v. 
Cates,  87  Ark.  162,  112  S.  W.  202;  Brown 
V.  Rapid  R.  Co.  134  Mich.  591,  96  N.  W. 
925,  and  by  a  dictum  in  Burn  v.  Chicago, 
B.  &  Q.  K  Co.  153  111.  App.  319. 

And  this  rule  is  further  supported  in  part 
by  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Baty,  88 
Ark.  282,  114  S.  W.  218;  Texas  &  P.  R. 
Co.  V.  Lynch,  39  Tex.  Civ.  App.  96,  87  S. 
W.  884;  Vassau  v.  Madison  Electric  R.  Co. 
106  Wis.  301,  82  N.  W.  162,  holding  that 
the  refusal  on  the  part  of  the  passenger  to 
pay  the  additional  fare,  when  he  could  have 
avoided  the  ejection  by  doing  so,  may  be 
considered  in  mitigation  of  damages. 

Where  failure  to  have  the  proper  ticket  is 
the  fault  of  the  ticket  agent. 

Where,  through  the  negligence  of  a  ticket 
agent,  a  passenger  is  supplied  with  a  de- 
fective ticket,  he  need  not  pay  cash  fare  to 
avoid  being  ejected  from  the  train.  Fer- 
guson V.  Missouri  P.  R,  Co.  144  Mo.  App. 
262,  128  S.  W.  799;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Wiseman,  —  Tex.  Civ.  App.  — , 
136  S.  W.  793. 

Thus  is  Elser  ▼.  Southern  P.  Co.  7  Cal. 
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App.  493,  94  Pac.  852,  where  provisions  re- 
quiring the  signature  of  the  passenger  upon 
the  ticket  were  waived  by  the  ticket  agent, 
it  was  held  that  the  passenger  was  entitled 
to  stand  on  his  rights,  and  need  not  pay 
his  fare  to  avoid  ejection. 

In  Arnold  v.  Atchison,  T.  &  S.  F.  R.  Co. 
81  Xan.  400,  105  Pac.  541,  where  the  pas- 
senger was  ejected  because  of  a  defect  in 
his  ticket  due  to  negligence  of  the  agent 
selling  it,  and  because  he  refused  to  pay 
fare,  it  was  held  that  he  could  recover  the 
fare  paid  on  a  subsequent  train  and  any 
actual  loss  sustained  in  being  ejected. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Copeland, 
17  Tex.  Civ.  App.  65,  42  S.  W.  239,  where 
a  drovers'  pass  upon  which  plaintiff  at- 
tempted to  ride  was  improperly  made  out 
by  defendant's  agent,  it  was  held  that  he 
was  not  obliged  to  pay  fare  to  avoid  ejec- 
tion, and  could  hold  the  carrier  liable  for 
the  full  consequences  thereof. 

In  Texas  &  P.  R.  Co.  v.  Lynch,  —  Tex. 
Civ.  App.  — ,  73  S.  W.  65,  where  plaintiff 
was  refused  transportation  on  the  contract 
furnished  him  therefor  by  defendant's  agent, 
it  was  held  that  he  was  not  obliged  to  pay 
his  fare  to  avoid  ejection,  and  that  he  could 
recover  for  the  mental  and  physical  pain 
proximately  resulting  from  his  ejection,  in- 
cluding increased  pain  from  blood  poison- 
ing in  his  hand,  from  which  he  was  suffer- 
ing when  ejected. 

In  Texas  &  P.  R  Co.  v.  Payne,  99  Tex. 
46,  70  L.R.A.  946,  122  Am.  St.  Rep.  603, 
87  S.  W.  330,  it  was  held  that  a  passenger 
who  was  ejected  because  his  return  ticket 
was  not  authenticated,  the  agent  having  re- 
fused to  authenticate  it,  was  not  precluded 
from  recovering  damages  for  his  ejection, 
because  he  refused  to  pay  another  fare. 

But  in  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
Baty,  88  Ark.  282,  114  S.  W.  218,  failure 
to  pay  fare  demanded  because  of  a  defect 
in  the  ticket  as  supplied  by  its  agent  was 
apparently  made  the  ground  for  a  reduc- 
tion of  the  verdict. 

Where  another  conductor  is  in  fault. 
In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cates, 
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Western  Twine  Co.  ▼.  Wright,  11  S.  D. 
521,  44  L.R.A.  438,  78  N.  W.  942;  People's 
Nat.  Bank  v.  Geisthardt,  55  Neb.  232, 
76  N.  W.  582;  Oregon  S.  S.  Co.  v.  Otis, 
100  N.  Y.  446,  53  Am.  Rep.  221,  3 
N.  E.  486;  Schmid  v.  Frankfort,  141  Mich. 
291,  104  N.  W.  668. 

Plaintiff  was  entitled  to  damages  for  the 
ejection. 

Lucas  v.  Michigan  C.  R.  Co.  98  Mich. 
1,  39  Am.  St.  Rep.  517,  56  N.  W.  1039; 
Zagelmeyer  v.  Cincinnati,  S.  &  M.  R.  Co. 
102  Mich.  214,  47  Am.  St.  Rep.  514,  60  N. 
W.  436;  Chamberlain  v.  Lake  Shore  &  M. 
S.  R.  Co.  122  Mich.  477,  81  N.  W.  339. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  a  barber  residing  at  Au  Sable, 
was  a  member  of  the  Harrisville  baseball 


team,  which  played  at  Alpena  on  July  15, 
1910.  Harrisville  is  located  between  Al- 
pena and  Au  Sable;  all  three  stations  be- 
ing upon  defendant's  road.  After  the  con- 
clusion of  %he  game,  the  manager  of  the 
ball  team  purchased  from  the  defendant's 
agent  at  Alpena  nine  tickets  for  Harris- 
ville and  one  for  Au  Sable,  and  the  team 
boarded  the  train.  The  conductor  took  up 
the  tickets  between  Alpena  and  Harrisville. 
As  the  -train  left  Harrisville^  the  conductor 
demanded  from  plaintiff  transportation  be- 
tween Harrisville  and  Au  Sable.  Plaintiff 
claimed  that  he  had  already  surrendered  to 
the  conductor  a  ticket  calling  for  trans- 
portation between  Alpena  and  Au  Sable. 
This  the  conductor  denied,  claiming  that  he 
had  received  no  ticket  from  plaintiff  of 
that  character.  The  fare  between  Harris- 
ville and  Au  Sable  is  51  cents.     Plaintiff 


87  Ark.  162,  112  S.  W.  202,  where,  through 
the  fault  of  the  conductor  of  the  first  car- 
rier, a  passenger  was  unable  to  present  a 
S roper  ticket  to  a  connecting  carrier,  and 
e  was  ejected  on  refusal  to  pay  fare,,  it 
was  held  that  plaintiff's  action  against  the 
connecting  carrier  was  in  contract  only,  and 
that  he  could  not  increase  his  damages  for 
breach  of  the  contract  by  refusing  to  pay 
fare  and  c'ould  only  recover  as  damages  the 
amount  of  the  extra  fare  demanded,  pay- 
ment of  which  would  have  prevented  all 
other  damages. 

And  in  Brown  v.  Rapid  R.  Co.  134  Mich. 
691,  96  N.  W.  925,  it  was  held  that  only 
the  amount  of  the  fare  could  be  recovered 
for  the  ejection  of  a  passenger  because  his 
ticket  was  erroneous  through  the  fault  of  a 
former  conductor,  and  he  refused  to  pay  the 
fare  demanded. 


Where  the  conductor  demanding  fare  is  in 

fault. 

In  Pennsylvania  Co.  v.  Lenhart,  56  C.  C. 
A.  407,  120  Fed.  61,  where  a  passenger 
who  was  not  able  to  exchange  his  mileage 
for  a  ticket,  because  the  agent  had  no  tick- 
ets of  the  kind  needed,  was  refused  trans- 
portation on  his  mileage,  and  was  ejected 
because  he  refused  to  pay  cash,  the  court  in 
permitting  recovery  said:  "To  the  propo- 
sition that  he  could  not  stand  upon  his 
rights,  but  was  compelled,  for  the  sake  of 
saving  the  company  from  the  consequences 
of  its  threatened  breach  of  contract,  to  pay 
his  fare  again  in  cash,  if  he  had  it,  and 
then  sue  for  its  recovery,  we  do  not  yield 
our  assent.  After  a  breach  of  contract  has 
been  committed,  the  injured  party  is  not 
allowed  to  aggravate  his  damages,  and  is 
required  to  use  reasonable  diligence  to 
minimize  them.  But  beforehand  one  is 
not  forced  to  abandon  his  legal  right  under 
a  contract,  and  waive  the  damages  that 
may  arise  from  its  breach,  in  order  to  iu- 
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duce   his   adversary   not   to   proceed  as   he 
wrongfully  claims  is  his  right." 

And  in  Harvey  v.  Atlantic  Coast  Line 
R.  Co.  153  N.  C.  567,  69  S.  E.  627,  on  simi- 
lar facts  this  reasoning  was  approved. 

In  McGhee  v.  Cashin,  —  Ala.  — ,  40  So. 
63,  where  a  valid  ticket  was  tendered  but 
refused  by  a  conductor,  it  was  held  that 
the  passenger  was  under  no  obligation  to 
pay  cash  fare  to  prevent  ejection  or  assault 
by  the  conductor,  and  that  he  could  recover 
such  damages  as  he  might  have  sustained 
by  the  conductor's  wrongful  act. 

In  Birmingham  R.  Light  &  P.  Co.  v.  Lee, 
153  Ala.  386,  46  So.  164,  where  a  passenger 
had  paid  her  fare  to  her  destination,  and 
the  conductor  again  demanded  the  fare, 
claiming  she  paid  only  to  an  intermediate 
point,  it  was  held  that  she  was  not  obliged 
to  pay  the  additional  fare,  or  accept  an  of- 
fer by  a  fellow  passenger  to  pay  it;  a  fail- 
ure to  do  so  would  not  prevent  her  from 
recovering  damages  suffered  by  her  there- 
after. 

In  Vassau  v.  Madison  Electric  R.  Co. 
106  Wis.  301,  82  N.  W.  152,  plaintiff  re- 
fused  to  exchange  another  coin  for  the  one 
he  had  paid,  which  the  conductor  claimed 
was  counterfeit,  and  was  ejected;  it  was 
held  that  he  was  entitled  to  recover  com- 
pensatory damages,  but  that  in  determin- 
ing their  amount  the  jury  could  consider 
whether  or  not  the  plaintiff  sought  to  avoid 
trouble,  or  whether  his  conduct  was  such 
aa  tended  to  provoke  it. 

But  in  Bader  v.  Southern  P.  Co.  62  La. 
Ann.  1060,  27  So.  584,  where  plaintiff  was 
compelled  to  get  off  at  an  intermediate  sta- 
tion because  the  conductor  claimed  that  his 
ticket  which  had  been  taken  up  was  only 
for  that  distance,  it  was  held  that  he  could 
not  recover  for  damages  unnecessarily  suf- 
fered, because,  among  other  things,  he  might 
have  paid  fare  part  of  the  remaining  dis-  * 
tanee  with  what  money  he  had,  and  dam- 
ages recovered  were  reduced  by  the  court. 

R.  Lfc  S* 
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bad  but  12  cents  in  bis  pocket.  Tbe  train 
was  stopped  at  Greenbush,  and  plaintiff  was 
ejected.  No  claim  is  made  tbat  plaintiff 
was  physically  injured  wbile  being  put  off 
the  train.  This  occurred  at  6  o'clock,  and 
thereafter  plaintiff  walked  back  to  Harris- 
ville,  a  distance  of  6  miles.  Upon  bis  ar- 
rival there  a  telegram  was  sent  to  tbe 
agent  at  Alpena^  to  which  the  agent  replied 
as  follows: 

Alpena,    Mich. 
To  Manager   of  Base   Ball   Team,   Nine 
tickets    to   Harrisville,    one   to    Au    Sable, 
price   $10.65.  H.   M.   Reeves^   Agt. 

With  reference  to  his  physical  condition, 
plaintiff  testified: 

It  was  just  about  dark  when  I  reached 
Harrisville.  I  bad  nothing  to  eat  after 
being  put  off  the  train,  before  reaching 
HarrisTille.  I  did  not  procure  anything 
to  eat  right  away  after  reaching  Harris- 
ville. 

Q.  What  was  your  condition  from  the 
effect  of  not  having  B<Mnething  to  eat  up 
to  that  time? 

A.  I  felt  pretty  weak. 

Q.  What  was  your  condition  the  follow- 
ing day,  or  the  condition  of  year  health; 
that  is,  in  the  forenoon  of  the  16th  7 

A.  I  was  sore,  and  my  leg  was  stiffened 
up,  too. 

Q.  How  long  did  that  continue,  if  you 
know? 

A.  About  two  days.  I  was  not  able  to 
continue  work  in  tbe  shop  after  leaving  ( ar- 
riving) home  Thursday  night.  I  didn't  get 
into  my  shop  until  Saturday  night.  I 
wasn't  fit  to  go  in  and  do  any  barber 
work. 

Q.  Why? 

A.  Nervous  and  soreness. 

Q.  So  tbat  you  lost  that  time? 

A.  I  did,  sir. 

Q.  What  would  it  be  reasonably  worth,  a 
day's  work  where  you  were  working  in 
your  own  shop? 

A.  Between  $3  and  $5, 

Upon  the  question  of  damages,  the  court 
charged  the  jury,  in  part,  as  follows: 
"Also  he  would  be  entitled  to  recover  for 
any  injury  to  his  health  that  he  suffered 
— any  injury  to  his  health  by  reason  of  his 
being  ejected  from  the  train — ^and  that 
injury  to  his  health  was  in  consequence  of 
tbe  necessary  exertion  in  reaching  a  station, 
he  would  be  entitled  to  recover  for  that. 
That  element  of  damage  you  should  con- 
sider carefully,  and  you  should  inquire 
H  L.R,A.(N.S.) 


whether  as  a  matter  of  fact  his  health 
was  injured  and  to  what  extent."  Defend- 
ant contends  that  this  instruction  was  erro- 
neous, for  the  reason  that  plaintiff's  testi- 
mony as  to  his  physical  injuries  was  not 
such  as  to  warrant  the  jury  in  awarding 
to  him  any  damages  upon  that  account.  It 
is  pointed  out  that,  inasmuch  as  plaintiff 
had  engaged  in  a  game  of  baseball  on  the 
day  in  question,  the  first  game  he  had 
played  that  year,  his  soreness  was  attribu- 
table to  the  violent  exercise  demanded  by 
the  game,  rather  than  to  the  6-mile  walk 
upon  a  summer's  evening.  We  think  the 
testimony  as  to  physical  injury  is  not 
very  convincing,  and  that  the  argument  of 
counsel  might  very  well  have  convinced  the 
jury  that  it  was  not  the  result  of  the  6- 
mile  walk.  It  was,  however,  a  question 
for  tbe  jury,  and  the  instructions  quoted 
correctly  state  the  law. 

The  telegram  from  tbe  agent  at  Alpena 
was  admitted  over  the  objection  of  defend- 
ant. The  ohly  fact  which  the  telegram 
tended  to  prove  was  that  the  manager  of 
the  team  had  purchased  nine  tickets  to 
Harrisville  and  one  to  Au  Sable.  In  the 
discussion  between  court  and  counsel  touch- 
ing the  telegram,  the  following  appears: 
''By  Mr.  Henry  (counsel  for  defendant) : 
I  wish  to  state  here  that  this  testimony  in 
regard  to  the  purchasing  of  these  tickets 
is  not  going  to  be  seriously  assailed  by  the. 
defendant  in  this  suit.  By  Mr.  Coumans 
(counsel  for  plaintiff) :  Then  do  you  ad- 
mit thtit  there  was  sold  to  Mr.  Sandorf  in 
the  purchase  of  those  tickets  a  ticket  good 
for  travel  from  Alpena  to  Au  Sable  that 
day,  and  it  was  in  the  bunch  of  tickets  that 
was  bought  for  tbe  ball  players?  Mr. 
Henry:  I  have  stated  that,"  In  view  of 
this  admission  by  defendant's  counsel,  the 
receipt  of  the  telegram  in  evidence  is  with- 
out prejudice,  even  if  it  was  incompetent, 
which  we  do  not  determine. 

Evidence  was  offered  by  defendant,  tend« 
ing  to  show  that  a  friend  of  plaintiff's  was 
upon  the  same  car  with  him,  who,  if  plain- 
tiff had  applied  to  him,  would  have  loaned 
him  the  money  necessary  to  pay  his  fare 
from  Harrisville  to  Au  Sable.  This  was 
excluded,  and  error  is  assigned  thereon. 
Upon  this  branch  of  the  case  defendant 
relies  upon  Frederick  v.  Marquette,  H.  & 
0.  R.  Co.  37  Mich.  342,  26  Am.  Rep.  531 ; 
Mahoney  v.  Detroit  Street  R.  Co.  03  Mich. 
012,  18  L.R.A.  335,  32  Am.  St.  Rep.  528, 
53  N.  W.  793;  Brown  v.  Rapid  R.  Co.  134 
Mich.  591,  96  N.  W.  925.  We  are 
of  opinion  that  the  rule  requiring  the 
passenger    to    pay    a    second    time,    if    be 
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has  the  money,  in  compliance  with  his  duty 
to  minimize  defendant's  loss,  should  not  be 
extended  so  as  to  compel  him,  if  he  has  not 
the  money,  to  go  among  his  friends  or  ac- 
quaintances upon  the  train  and  endeavor 
to  borrow  it  at  the  risk  of  refusal  and 
humiliation.  The  testimony  was  properly 
excluded. 

A  motion  for  a  new  trial  was  made, 
one  of  the  grounds  for  which  was  that  the 
verdict  of  $500  was  clearly  excessive.  This 
motion  was  denied.  We  think  it  clear  that 
the  verdict  is  excessive.  Compensation  for 
the  injury  wrongfully  inflicted  should  be 
the  measure  of  plaintiff's  recovery.  The 
testimony  in  this  record  does  not  show  in- 
jury to  defendant  which  would  warrant  a 
verdict  for  $500. 

The  judgment  will  be  reversed  and  a 
new  trial  ordered  unless  plaintiff  remits 
the  sum  of  $250,  in  which  event  it  will 
stand  ftfll lined,  with  costs  of  this  court  to 
defendant. 

Ostrancler,  Ch.  J.,  and  Bird,  Moore, 
McAlvay,  Blair,  and  Stone,  J  J.,  concurred 
with  Brooke,  J. 

Hooker,  J.,  dissenting: 

This  plaintiff  obtained  a  verdict  for  $500 
against  defendant  for  damages  sustained 
by  reason  of  his  ejection  from  a  train 
by  defendant's  conductor.  He  claimed  to 
have  surrendered  his  ticket  to  the  con- 
ductor. This  was  disputed.  The  jury 
found-  plaintiff's  testimony  true,  and  we 
must  assume  that  they  were  right  about 
it.  He  was  put  off  the  train  at  a  small 
station,  and  chose  to  walk  6  miles  to  his 
sister's,  at  Harrisville,  and  claims  that 
his  health  was  injured  thereby.  He  was  a 
member  of  a  baseball  team,  and  had  played 
that  day.  He  had  gone  to  Alpena  in  com- 
pany with  a  friend;  their  personal  belong- 
ings being  in  one  satchel.  Testimony  was 
offered  which  would  have  shown  that  this 
friend  had  and  would  have  loaned  him 
money  to  pay  the  fare  required,  and  this 
was  excluded.  Assuming  that  the  defend- 
ant had  no  money,  and  therefore  was  un- 
able to  pay  the  fare  demanded,  which  he 
should  have  done  if  he  consistently  could, 
under  the  case  of  Brown  v.  Rapid  R.  Co. 
134  Mich.  691,  96  N.  W.  926,  we  think  it 
was  error  to  exclude  this  testimony,  for 
the  reason  that  it  should  have  been  re- 
ceived in  mitigation  of  damages  if  for  no 
other  purpose. 

If  he  unnecessarily  suffered  the  humilia- 
tion of  ejection  and  a  walk  of  6  miles,  the 
jury  might  properly  have  awarded  less 
damages. 

The  judgment  should  be  reversed,  and  a 
new  trial  ordered. 
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(—  Vt.  — ,  79  Atl.  862.) 

Evidence  — Judicial  notice  —  purpose  of 
statute. 

1.  The  court  will  take  judicial  notice  of 
the  fact  that  a  statute  prohibiting  the  de- 
positing of  mill  refuse  in  one  of  the  largest 
rivers  of  the  state,  or  its  tributary,  to  which 
fish  are  in  the  habit  of  resorting  to  spawn, 
was  to  prevent  injury  to  or  destruction  of 
the  fish. 

Water  —  flsh  —  runway  —right    of    state 
to  control. 

2.  Waters  which  are  common  pass  ways 
for  fish  are,  for  this  purpose,  of  a  public 
character,  and  subject  to  legislative  con- 
trol as  against  the  right  of  the  riparian 
owner   to   obstruct   or   pollute   them. 

Same  —  pollution  —  destruction    of    fish 
—  prohibition. 

3.  The  state  may,  under  its  police  power, 
for  the  protection  of  food  fish  in  the 
streams  of  the  state,  prohibit  the  deposit 
of  mill  refuse  therein. 

Statute  —  legislative    Judgment  —  effect 
on  courts. 

4.  The  legislative  determination  of  the 
necessity  of  a  statute  prohibiting  the  casting 

Note,  —  Statutory  prohibition  of  pollu- 
tion of  water  to  protect  fishery. 

This  question  was  treated  in  the  note  to 
Com.  V.  Sisson,  1  L.R.A.  ( N.S. )  762,  and  the 
present  annotation  is  supplementary  there- 
to. The  general  rule  therein  announced  is 
supported  by  the  later  decisions,  although 
State  v.  Haskell  seems  to  be  the  only  case 
in  which  the  validity  of  such  legislation  has 
been  expressly  raised.  In  several  instances, 
however,  prosecutions  under  similar  stat* 
utes  have  been  had  without  the  question  of 
their  validity  having  been  raised,  it  seeming- 
ly having  been  assumed  that  such  a  con- 
tention^ would  be  futile. 

Thus  in  Hobart  v.  Southend-on-Sea,  Corp. 
75  L.  J.  K.  B.  N.  S.  305,  70  J.  P.  192,  54 
Week.  Rep.  464,  94  L.  T.  N.  S.  337,  22  Times 
L.  R.  307,  4  Local  G.  R.  757  (appealed, 
but  settled  before  argued,  see  22  Times  L.  R. 
530),  it  was  held  that  sewage  could  not  be 
discharged  into  public  waters  in  such  quan- 
tities as  to  pollute  oyster  beds,  as  such  acts 
could  be,  and  in  the  present  case  were,  val- 
idly prohibited  by  a  by-law  of  the  local  sea 
fisheries  commission,  prohibiting  the  deposit 
or  discharge  of  any  solid  or  liquid  substance 
detrimental  to  sea  fish  or  sea  fishing,  which 
by-law  had  been  enacted  pursuant  to  author- 
ity conferred  upon  the  commission  by  the 
sea  fisheries  regulation  act  1883'  (51  &  52 
Vict.  chap.  54),  authorizing  the  delegation 
to  local  commissions  of  power  to  regulate 
and  prohibit  the  deposit  or  discharge  of  sub- 
stances detrimental  to  sea  fish  or  sea  fish- 


1911. 


STATE  V.  HASKELL. 


287 


of  mill  refuse  into  a  stream,  for  the  protec- 
tion of  food  fish^  is  conclusive  upon  the 
courts  upon  demurrer  to  a  petition  seeking 
to  enforce  the  statute  which  attempts  to 
question  its  constitutionality. 

Constitutional  law  —  discrimination  — 
mill  ref use  —  regula ting  acts  of  mill 
owner. 

5.  A  statute  confining  liability  for  de- 
positing sawdust,  shavings,  and  mill  refuse 
in  the  streams  to  operators  of  mill  does 
not  discriminate  against  them  so  as  to  ren- 
der it  unconstitutional  as  depriving  them 
of  the  equal  protection  of  the  laws. 

Statute  —  nnconstitutlonality  ~  who 
may  question. 

6.  One  charged  as  the  operator  of  a  mill 
in  the  town  in  which  he  resides,  located  up- 
on a  stream,  with  violating  a  statute  for- 
bidding the  casting  of  mill  refuse  into  the 
stream,  cannot  take  advantage  of  the  fact 
that  the  statute  might  be  construed  as  ap- 
plicable to  the  owner  of  a  mill  remote  from 
the  stream,  who  cast  refuse  into  it  in  no  way 
connected  with  his  mill,  and  thereby  be 
unconstitutional,  as  discriminating  against 
him  in  favor  of  others  not  mill  owners, 
who  performed  a  similar  actk 

(May  8,  1911.) 


EXCEPTIONS  by  defendant  to  the  over- 
ruling by  the  County  Court  for  La- 
moille County  of  a  demurrer  to  a  complaint 
charging  defendant  with  the  casting  of  mill 
refuse  into  a  stream  in  violation  of  a  stat- 
ute.    Overruled. 

The  facts  are  stated  in  the  opinion, 
Mr.  B.  W.  Hulburd,  for  defendant: 
While  the  necessity  and  propriety  of  par- 
ticular regulations  are  primarily  of  legisla- 
tive determination,  their  character,  whether 
reasonable,  impartial,   and  consistent  with 
the  state  policy,  is  a  question  for  the  court. 
State  V.   Speyer,   67  Vt.   604,  29  L.K.A. 
673,  48  Am.  St.  Rep.  832,  32  Atl.  476. 

The  regulation  provided  by  this  statute  is 
unreasonable,  partial,  and  not  consistent 
with  the  state  policy,  and  therefore  void. 
State  V.  Griffin,  69  N.  H.  1,  41  L.R.A.  177, 
76  Am.  St.  Bep.  139,  39  Atl.  263;  22  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  938;  Lawton  v. 
Steele,  162  U.  S.  133,  38  L.  ed.  386,  14  Sup. 
Ct.  Rep.  499;  Noel  v.  People,  187  111.  693, 
52  L.R.A.  287,  79  Am.  St.  Rep.  238,  68  N.  E. 
616;  People  v.  Gillson,  109  N.  Y.  389^  4 
Am.  St.  Rep.  466,  17  N.  E.  343;  State  v. 
Donaldson,  41  Minn.  74,  42  N.  W.  781. 


ing.  Further,  by  the  sea  fisheries  act  of 
1808  (31  &  32  Vict.  chap.  46)  it  had  been 
made  unlawful  for  any  person  other  than  a 
grantee  within  the  limits  of  a  fishery  know- 
ingly to  disturb  or  injure  any  fishery  or 
oyster  bed.  To  the  same  effect,  see  Foster 
V.  Warblington  Urban  Dist.  Council,  69  J. 
P.  42,  3  Local  G.  R.  606,  21  Times  L.  R.  214, 
in  which  it  was  also  held  that  no  one  could 
aequire  by  prescription  a  right  to  pollute 
a  public  fislicry. 

And  in  Com.  v.  Immel,  33  Pa.  Super.  Ct. 
388,  it  was  held  that  §  26  of  the  act  of  May 
29,  1901,  P.  L.  302,  which  provided  that  "it 
shall  be  unlawful  to  fish  in  any  waters  in 
this  commonwealth  with  dynamite,  nitro- 
ylycerin,  torpedoes,  electricity,  quicklime, 
or  with  any  kind  of  explosive  or  poisonous 
substances;  or  to  place  such  substances  in 
any  waters  whatever,  except  for  engineering 
purposes,  when  written  permission  has  been 
given  therefor  by  the  proper  .  .  .  offi- 
cials,"— embraced  nonexplosive  substances 
of  a  poisonous  kind  the  placing  of  which  in 
the  stream  need  not  be  directly  connected 
with  the  catching  of  fish,  or  impelled  by  an 
evil  motive  to  destroy  the  fish  therein,  but 
t^at,  on  the  other  hand,  any  intentional 
dlKchnrge  of  poisonous  substances  into  a 
stream  inhabited  by  game  or  food  fishes, 
constituted  a  violation.  In  this  case  the 
conviction  was  for  discharging  poisonous 
acids,    etc.,    from    defendant's    dye   works. 

So,  in  People  v.  La  Pell,  128  App.  Div. 
709,  113  N.  y.  Supp.  676,  Laws  1900,  chap. 
20,  p.  32,  Forest,  Fish,  and  Game  Laws,  §  32 
providing  that  no  "sawdust,  shavings,  .  .  . 
or  other  deleterious  or  poisonous  substance 
shall  be  thrown  or  allowed  to  run  into  any 
waters,  either  private  or  public,  in  quan- 
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titles  destructive  of  fish  inhabiting  the 
same,"  was  held  to  prohibit  the  throwing 
•of  sawdust  into  state  waters  in  quantities 
sufficient  to  destroy  fish  therein,  but  not  to 
prohibit  the  depositing  of  quantities  suffi- 
cient to  destroy  a  stream  as  a  spawning  bed. 

And  in  United  States  Board  &  Paper  Co. 
V.  State,  —  Ind.  — ,  91  N.  E.  963,  it  was 
held  that  an  indictment  for  polluting  a 
stre^im  by  draining  into  it  filth  and  oflfal 
which  "destroyed  animal  life"  therein,  does 
not  charge  an  ofTense  under  §  2648  of  Burns's 
Anno.  Stat.  1908,  which  makes  it  unlawful 
to  so  pollute  water  as  to  injure  or  destroy 
fish  therein,  since  it  fails  to  charge  that  the 
lives  of  any  fish  were  destroyed,  and  streams 
are  infested  with  many  forma  of  "animal 
life." 

Sec  also  Minard  v.  Dover,  R.  &  P.  O.  Gas. 
Co.  76  N.  J.  L.  132,  68  Atl.  910,  which  was 
a  prosecution  for  allowing  refuse  from  de- 
fendant's gas  house  to  fiow  into  a  stream  in 
alleged  violation  of  §  33  of  the  Fish  and 
Game  Act  (P.  L.  1903,  p.  634)  prohibiting 
the  pollution  of  streams  to  the  detriment  of 
fish  therein,  but  in  which  the  decision 
turned  upon  the  sufficiency  of  the  summons 
and  complaint,  and  what  matter  would  be 
considered  on  appeal. 

As  to  the  general  right  of  the  state  to 
regulate  fisheries,  see  Mibject  note  to  Stat9 
V.  Shaw,  60  L.R.A.  481. 

As  to  governmental  control  over  right  of 
fishery,  see  note  to  People  v,  Truckee  Lum- 
ber Co.  39  L.R.A.  581. 

As  to  whether  the  power  of  the  state  to 
regulate  fishing  extends  to  private  waters, 
see  note  to  Windsor  v.  State,  12  L.R.A. 
(N.S.)  869.  G.  J.  C. 
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I  The  police  power  of  the  state  must  be 
exercised  subject  to  the  provisions  of  both 
the  Federal  and  state  Constitutions. 

State  T.  Schlenker,  112  Iowa,  046,  51 
L.R.A.  347,  84  Am.  St.  Rep.  360,  84  N.  W. 
098;  State  v.  Cadigan,  73  Vt.  245,  57 
L.R.A.  666,  87  Am.  St.  Rep.  714,  60  Atl. 
1079;  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
037. 

The  mere  fact  of  classification  is  not 
enough  to  exempt  a  statute  from  the  oper- 
ation of  the  equality  clause  of  the  14th 
Amendment,  but  in  all  cases  it  must  appear 
not  only  that  it  has  been  made,  but  that  it 
is  one  based  on  some  reasonable  ground, 
some  difference,  that  bears  a  just  and  prop- 
er relation  to  the  attempted  classification. 

State  V.  Hoyt,  71  Vt.  64,  42  Atl.  973;  6 
Am.  &  Eng.  Enc.  Law,  p.  967;  State  v. 
Cadigan,  73  Vt.  252,  67  L.R.A.  666,  87  Ana. 
St.  Rep.  714,  50  Atl.  1079;  Bailey  v.  People. 
190  III.  28,  64  L.R.A.  838,  83  Am.  St.  Rep. 
116,  60  N.  E.  98. 

To  hold  that  every  act  of  the  general 
assembly  passed  under  the  guise  of  an  ex- 
ercfse  of  the  police  power,  or  sought  to  be 
defended  upon  that  ground,  is  beyond  judi- 
cial control,  would  render  every  guaranty 
of  persona]  right  found  in  the  Constitution 
of  little  or  no  value. 

State  V.  Cadigan,  73  Vt.  252,  67  L.R.A. 
666,  87  Am.  St.  Rep.  714,  50  Atl.  1079; 
McCullough  V.  Brown,  41  S.  C.  220,  23 
L.R.A.  410,  19  S.  E.  458;  State  v.  Fisher, 
62  Mo.  178;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636. 

Mr.  3f.  P. 'Maurice,  for  the  State: 

The  owner  of  a  sawmill  cannot  permit 
sawdust  to  fall  into  a  stream,  and  float 
down  and  be  deposited  along  property  to 
the  injury  of  a  lower  owner. 

2  Farnham,  Waters,  1703,  §  619. 

Peculiar  circumstances  which  surround 
particular  persons  or  corporations  are  am- 
ple grounds  for  holding  laws  which  dis- 
criminate for  or  against  them,  valid. 

8  Cyc.  Law  &  Proc.  p.  1952;  State  v. 
Griffin,  69  N.  H.  1,  41  L.R.A.  177,  76  Am. 
St.  Rep.  139,  39  Atl.  260;  Cooley,  Const. 
Lim.  4th  ed.  488,  489. 


Watson,  J.,  delivered  the  opinion  of  the 
court : 

This  case  is  here  on  demurrer  to  the 
complaint  charging  that  the  respondent  at 
Wolcott  (the  alleged  place  of  his  residence), 
in  the  county  of  Lamoille,  on  the  14th  day 
of  March,  1910,  he  then  and  there  being 
the  operator  of  a  mill,  did,  by  himself  and 
his  agents,  deposit  and  sufTcr  to  be  de- 
posited sawdust,  shavings,  and  mill  refuse 
in  the  waters  of  the  Lamoille  river,  above 
Cady's  Falls,  in  the  town  of  Morristown  in 
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said  county,  contrary  to  the  form  of  the 
statute,  etc.  All  of  the  counts  are  the  same, 
except  that  each  charges  the  offense  on  a 
different  date. 

The  complaint  is  based  upon  No.  211,  of 
the  Laws  of  1908,  entitled  "An  Act  Relating 
to  the  Pollution  of  the  Waters  of  the  La- 
moille River."  Section  1  reads:  "An  owner 
or  operator  of  a  mill  who,  by  himself  or 
agents,  deposits  or  suffers  to  be  deposited 
any  sawdust,  shavings,  or  mill  refuse  in  the 
waters  of  the  Lamoille  river  or  in  its  tribu- 
taries, above  Cady's  Falls,  in  the  town  of 
Morristown,  shall  be  fined  not  less  than 
$20  nor  more  than  $100,  for  each  offense." 

The  respondent  contends  that  no  crime  is 
charged  in  the  complaint,  because  (he  says) 
the  statute  is  partial,  unreasonable,  and  dis- 
criminates against  citizens  owning  certain 
kinds  of  property,  without  regard  to  its 
location,  and  hence  it  is  in  contravention  of 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  and  of  articles  1  and 
7  of  the  Constitution  of  the  state. 

The  legislative  exercise  of  the  police 
power  must  be  reasonable,  and  whether  it 
is  reasonable  in  the  particular  instance  is  a 
question  ultimately  for  the  court.  State  v. 
Speyer,  67  Vt.  502,  29  L.R.A.  673,  48  Am. 
St.  Rep.  832,  32  Atl.  476;  State  v.  Dodge, 
76  Vt.  197,  56  Atl.  983,  1  A.  &  E.  Ann. 
Cas.  47.  Other  than  as  appears  from  the 
title,  the  act  contains  nothing  showing  the 
real  purpose  or  policy  of  the  enactment; 
and  the  title  is  not  very  significant  in  that 
respect,  for  it  is  without  anything  indi- 
cating the  mischief  intended  to  be  remedied, 
— ^whether  the  inhibition  is  for  the  protec- 
tion of  the  public  in  the  use  of  the  water 
for  domestic  purposes,  or  in  the  preserva^ 
tion  of  the  fish  therein.  However,  some 
things  are  judicially  known  by  the  court. 
In  Hey  don's  Case,  3  Coke,  7a,  14  Eng.  Rul. 
Cas.  816,  decided  in  1584,  it  was  resolved  by 
the  barons  of  the  exchequer  that  for  the 
sure  and  true  interpretation  of  all  statutes 
in  general  four  things  are  to  be  discerned 
and  considered:  "(1)  What  was  the  com-* 
mon  law  before  the  making  of  the  act?  (2) 
What  was  the  mischief  and  defect  for  which 
the  common  law  did  not  provide?  (3)  What 
remedy  the  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  com- 
monwealth? And  (4)  the  true  reason  of 
the  remedy."  And  in  Bruce  v.  Ailesbury 
[1892]  A.  C.  357,  14  Eng.  Rul.  Cas.  822, 
where  the  act  of  Parliament  itself  con- 
tained nothing  by  way  of  recital  or  pre- 
amble to  show  what  the  meaning  or  policy 
of  the  statute  was,  Lord  Chancellor  Hals- 
bury,  referring  to  the  resolves  in  Heydon's 
Case,  said:  "It  has  been  a  very  familiar 
canon  of  construction  to  contemplate  what 
was  the  cause  and  reason  of  the  act,  or,  in 
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other  words,  ilio  mischief  requiring  a  rem- 
edy/' In  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  36  L.  ed.  226, 
12  Sup.  Ct.  Rep.  511,  it  is  said  that  ''an- 
other guide  to  the  meaning  of  a  statute  is 
found  in  the  evil  which  it  is  designed  to 
remedy;  and  for  this  the  court  properly 
looks  at  contemporaneous  events,  the  situa- 
tion as  it  existed,  and  as  it  was  pressed 
upon  the  attention  of  the  legislative  body." 
The  same  rule  was  declared  and  applied 
by  this  court  in  Legg  v.  Britton,  64  Vt.  652, 
24  Atl.  1016.  The  case  was  heard  on  de- 
murrer to  the  replication  to  the  plea  in  bar. 
The  court  said  that,  in  giving  construction 
to  the  statute  in  question,  it  was  the  duty 
of  the  court  to  ascertain  and  carry  into 
effect  the  intention  of  the  legislature,  to  be 
ascertained,  first,  from  the  language  of  the 
act  taken  as  a  whole;  and,  secondly,  from 
its  application  to  existing  circumstances 
and  necessities.  This  case  was  followed  by 
Re  National  Guard,  71  Vt.  403,  45  Atl. 
1051.  See  also  State  v.  Audette,  81  Vt.  400, 
18  L.R.A.(K.S.)  527,  130  Am.  St.  Rep. 
1061,  70  Atl.  833;  Bacon  v.  Boston  &  M. 
R.  Co.  83  Vt.  421,  76  Atl.  128.  Applying 
this  rale  of  construction,  the  court  will 
take  judicial  notice  that  the  Lamoille  river 
is  one  of  the  larger  rivers  of  the  state, 
and  has  many  tributaries  above  Cady's 
Falls,  in  Morristown,  to  which  tributaries 
trout  in  the  river  are  accustomed  to  resort 
for  spawning  and  for  feeding  purposes ;  that 
the  river  is  their  common  passageway  to 
and  from  such  spawning  yid  feeding 
grounds;  and  that  the  mischief  sought  to  be 
remedied  by  the  law  in  question  is  the  in- 
jury to,  and  the  destruction  of,  fish  in  the 
river  and  its  tributaries,  consequent  on  the 
depositing  of  sawdust,  shavings,  and  mill 
refuse  in  the  waters  thereof  above  the 
point  mentioned  in  the  act.  See  People  v. 
Truckee  Lumber  Co.  116  Cal.  307,  30  L.R.A. 
581,  58  Am.  St.  Rep.  183,  48  Pac.  374; 
Winnipiseogee  Lake  Co.  v.  Young,  40  N.  H. 
420;  Ingram  v.  Colgan,  106  Cal.  113,  28 
L.R.A.  187,  46  Am.  St.  Rep.  221,  38  Pac. 
315,  39  Pac.  437. 

By  the  common  law,  fish,  being  ferw 
natura,  are  the  general  property  of  the  peo- 
ple of  the  state,  in  their  united  sovereignty. 
The  owner  of  the  soil  through  which  a 
stream  of  water,  not  beatable  within  the 
meaning  of  chapter  2,  §  40,  of  our  Consti- 
tution (New  England  Trout  &  S.  Club  v. 
Mather,  68  Vt.  338,  33  L.R.A.  560,  33  Atl. 
323),  flows,  has  but  a  qualified  or  special 
right  of  property  in  the  fish  therein;  that 
is,  the  exclusive  right  of  fishing  within  the 
boundaries  of  his  own  territory.  The  fish 
in  the  stream,  however,  are  not  his.  His 
right  of  property  attaches  only  to  those  he 


lawfully  kill,  materially  injure,  or  obstruct 
the  free  passage  of,  those  which  he  does  not 
take.  State  v.  Theriault,  70  Vt.  617,  43 
L.R.A.  200,  67  Am.  St.  Rep.  606,  41  Atl. 
1030;  Payne  v.  Sheets,  75  Vt.  335,  55  Atl. 
656;  State  v.  Miles,  78  Vt.  266,  112  Am.  St. 
Rep.  017,  62  Atl.  705;  Zanetta  v.  Bolles, 
80  Vt.  345,  67  Atl.  818.  It  is  said  in  the 
Theriault  Case  that  such  owner  of  the  land 
does  not  own  the  flowing  water,  and  only 
has  the  right  properly  to  use  it  while  on  its 
passage;  that  he  can  use  it  in  a  reasonable 
manner  for  domestic  purposes,  for  creating 
power,  and  for  taking  fish  therefrom;  that 
he  cannot  divert  it  from  its  course,  nor 
pollute  it,  but  leave  it  so  the  landowners 
on  the  stream  above  and  below  may  enjoy 
a  like  use  of  the  water,  including  taking 
fish  therefrom;  and  that  this  right 
carries  with  it  the  common  right  to  have 
fish  inhabit  and  spawn  in  the  stream,  for 
which  purpose  they  must  have  a  common 
passageway  to  and  from  their  spawning 
and  feeding  grounds.  It  follows  that  the 
right  to  have  fish,  migratory  in  nature,  pass 
up  and  down  such  a  stream  to  and  from 
their  breeding  or  feeding  grounds,  is  a  pub- 
lic right,  which  may  be  regulated  and  pro- 
tected by  the  'state.  And,  to  the  extent  that 
the  waters  of  this  state  are  common  pass- 
ageways for  fish,  they  are,  for  this  pur- 
pose, of  a  public  character  and  subject  to 
legislative  control.  State  v.  Roberts.  50  N. 
H.  266,  47  Am.  Rep.  100;  State  v.  Roberts, 
50  N.  H.  484;  Cottrill  v.  My  rick,  12  Me. 
222;  People  v.  Truckee  Lumber  Co.  cited 
above.  See  also  Com.  v.  Chapin,  5  Pick. 
100,  16  Am.  Dec.  386;  Holyoke  Water-Pow- 
er Co.  V.  Lyman,  15  Wall.  500,  21  L.  ed. 
133. 

At  common  law  the  police  power  as  to 
the  protection  of  fish  and  game — that  is, 
wild  animals  fit  for  food,  not  including  nox- 
ious wild  animals  not  fit  for  food  and 
worthless  in  the  eye  of  the  common  law 
(Payne  v.  Sheets,  cited  above;  Aldrich  ▼. 
Wright,  53  N.  H.  308,  16  Am.  Rep.  330, 
363;  Ingram  v.  Colgan,  cited  above) — ^has 
its  source  in  the  duty  of  the  state  to  pre- 
serve for  its  people  a  valuable  food  supply 
(Geer  v.  Connecticut,  161  U.  S.  510,  40  L. 
ed.  703,  16  Sup.  Ct.  Rep.  600).  And  in  the 
Tl.eriault  Case  it  is  said  that  by  our  or- 
ganic law  "the  state,  the  representative  of 
the  people,  the  common  owner  of  all  things 
fercB  naturcp,  not  only  has  the  right,  but  is 
under  a  duty,  to  preserve  and  increase  such 
common  property."  The  interests  of  the 
public  generally  demand,  therefore,  that  the 
waters  of  the  river  and  tributaries  In  ques- 
tion be  not  polluted  by  the  deposit  of  for- 
eign substances  tnerein  to  the  material  in- 
jury or  the  destruction  of  the  fish,  young 
and  mature,  their  habitat;  and  to  prevent 


reduces   to   actual   possession.     He   cannot    such  pollution  the  state  may,  within  con- 
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stitutional  limits,  adopt  such  measures  as 
in  its  discretion  may  be  necessary  in  the 
interests  of  the  public.  In  Lawton  v.  Steele, 
352  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  400,  a  case  involving  the  constitution- 
ality of  a  statute  in  New  York  for  the  pres- 
ervation of  fish  in  the  waters  of  that  state, 
the  court,  speaking  through  Mr.  Justice 
Brown,  said  the  preservation  of  fish  and 
game  had  always  been  treated  as  within  the 
proper  domain  of  the  police  power.  "The 
state  may  interfere  wherever  the  public  in- 
terests demand  it,  and  in  this  particular 
a  large  discretion  is  necessarily  vested. in 
the  legislature  to  determine  not  only  what 
the  interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection 
of  such  interests."  And  in  a  later  case  that 
court,  by  the  same  justice,  stated,  as  a 
general  rule,  that  whatever  is  contrary  to 
public  policy  or  inimical  to  the  public  inter- 
ests is  subject  to  the  police  power  of  the 
state,  and  within  legislative  control,  and, 
in  the  exertion  of  such  power,  the  legisla- 
ture is  vested  with  a  large  discretion,  which, 
if  exercised  bona  fide  for  the  protection  of 
tlie  public,  is  beyond  the  reach  of  judicial 
inquiry.  Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  ed.  840,  16  Sup. 
Ct.   Rep.    714. 

Whether  the  depositing  of  sawdust,  shav- 
ings, and  mill  refuse  in  the  waters  of  the 
river  named  and  its  tributaries,  above  the 
place  specified  in  the  act,  is  or  may  be  so 
injurious  to,  or  destructive  of,  fish,  as  to 
require  for  their  protection  and  preserva- 
tion, in  the  interests  of  the  public  welfare, 
the  inhibition  of  such  deposits,  is  a  ques- 
tion of  fact  and  of  public  policy,  which 
belongs  to  the  legislature  to  determine,  and 
unless  something  appears  on  the  face  of  the 
statute,  or  from  some  faets  of  which  the 
court  must  take  judicial  notice,  that  it  is 
an  infringement  upon  constitutional  rights, 
— ^which  there  does  not, — such  determina- 
tion by  the  legislature  is  conclusive  upon 
us  in  disposing  of  this  case  upon  the  de- 
murrer. It  will  be  seen  that,  in  one  or 
more  of  the  cases  to  which  we  call  atten- 
tion, the  court  went  to  the  extent  of  hold<- 
ing  that,  in  the  trial  upon  the  merits,  evi- 
dence is  not  admissible  for  the  purpose  of 
showing  the  statute  challenged  to  be  un- 
constitutional, 88  not  a  lawful  exercise  of 
the  police  power;  but  we  do  not  go  beyond 
the  requirements  of  the  case  in  hand  stand- 
ing upon  demurrer. 

In  Powell  V.  Pennsylvania,  127  U.  8.  678, 
32  L.  ed.  253,  8  Sup.  Ct.  Rep.  002,  1257, 
the  writ  of  error  brought  up  for  review  a 
judgment  of  the  supreme  court  of  Penn- 
sylvania, sustaining  the  validity  of  a  stat- 
ute of  that  state  relating  to  the  manufac- 
ture and  sale  of  oleomargarin,  entitled 
34  L.R.iu(N.S.) 


"An  Act  for  Protection  of  the  Public  Health 
aid  to  Prevent  Adulteration  of  Dairy  Prod- 
ucts and  Fraud  in  the  Sale  thereof."     Act 
May   21,   1886    (P.   L.   22).     The  plaintiff 
in  error  was  charged  in  the  indictment  with 
having  sold,  and  with  having  in  his  pos- 
session with  intent  to  sell,  the  prohibited 
article,   in   violation  of  this  statute^     For 
the   purposes  of  the  trial,   it  was  agreed 
that  he  sdld,  as  an  article  for  food  and  as 
butterine,  but  not  as  butter  produced  from 
pure,   unadulterated  milk,   or   cream   from 
such   milk,   an   article  in   package   marked 
"OlecMnargarin  Butter,"  and  that  he  had  in 
his   possession   a   certain    quantity   of    the 
same  article,  with  intent  to  sell  the  same 
as  an  article  of  food.     In  the  court  below, 
in  order  to  show,  as  claimed,  that  the  stat- 
ute was  not  a  lawful  exercise  of  the  police 
power,  the  plaintiff  in  error  offered  to  prove 
that  the  articles  sold  by  him,  and  in  his 
possession  for  sale>  were  in  fact  wholesome 
and  nutritious  articles  of  food.     The  evi- 
dence was  excluded  and  an  exception  saved. 
Holding  that  there  was  no  error  in  such 
exclusion,  the  court,  speaking  through  Mr. 
Justice  Harlan,  said  it  was  entirely  con- 
sistent with  the  offer  that  many,   indeed, 
most  kinds  of  oleomargarin  butter  in  the 
market  contain  ingredients  that  are  or  may 
become  injurious  to  health;  that  the  court 
could   not   say,   from   anything  within   its 
judicial  cognizance.  Chat  such  was  not  the 
fact;  that  under  the  circumstances  disclosed 
by  the  record,  and  in  obedience  to  the  set- 
tled   rules    of    constitutional    construction 
making  ev^y  presumption  in  favor  of  the 
validity  of  a  statute,  it  must  be  presumed 
that  such  is  the  fact.     The  court  further 
said:    "Whether   the   manufacture   of   oleo- 
margarin, or  imitation  butter,  of  the  kind 
described  in  the  statute,  is,  or  may  be,  con- 
ducted in  such  a  way,  or  with  such  skill 
and  secrecy,  as  to  baffle  ordinary  inspection, 
or  whether  it  involves  such  danger  to  the 
public  health  as  to  require  for  the  protec- 
tion of  the  people  the  entire  suppression  of 
the  business,  rather  than  its  regulation  in 
such  manner  as  to  permit  the  manufacture 
and  sale  of  articles  of  that  class  that  do  not 
contain  noxious  ingredients,  are  questions 
of  fact  and  of  public  policy  which  belong 
to  the  legislative  department  to  determine. 
And  as  it  does  not  appear  upon  the  faoe  of 
the  statute,  or  from  any  facts  of  which  the 
court  must  take  judicial  cognizance,  that  it 
infringes  rights  secured  by  the  fundamental 
law,  the  legislative  determination  of  those 
questions    is    conclusive    upon    the    courts. 
.     .    .    The    power   which    the    legislature 
has  to  promote  the  general  welfare  is  very 
great,   and   the   discretion   which   that   de- 
partment of   the   government   has,    in   the 
employment  of  means  to  the  end,  is  veiy 
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large.  •  •  .  The  legislature  of  Pennsyl- 
vania, u^on  the  fullest  inyestigation,  as  we 
miut  eonclusively  presunie,  and  upon  rea- 
sonable grounds,  as  must  be  assumed  from 
the  record,  has  determined  that  the  pro- 
hibition of  the  sale,  or  offering  for  sale, 
or  having  in  possession  to  sell  for  purposes 
of  food,  of  any  article  manufactured  out  of 
oleaginous  substances  or  compounds  other 
than  those  produced  from  unadulterated 
milky  or  cream  from  unadulterated  milk,  to 
take  the  place  of  butter  produced  from  un- 
adulterated milk,  or  cream  from  unadul- 
terated milk,  wiH  promote  the  public 
health,  and  prevent  fraud  in  the  sale  of 
such  articles." 

In  United  States  ▼.  Des  Moines  Nav.  & 
R.  Co.  142  U.  S.  610,  35  L.  ed.  1099,  12  Sup. 
Ct.  Bep.  308,  the  court,  through  Mr.  Jus- 
tice Brown,  and  quoting  from  Cooley's  Con- 
stitutional Limitations,  said:  "From  what 
examination  has  been  given  to  this  subject, 
it  appears  that  whether  a  statute  is  con- 
stitutional or  not  is  always  a  question  of 
power;  that  is,  a  question  whether  the  leg- 
islature in  the  particular  case,  in  respect 
to  the  subject-matter  of  the  act,  the  manner 
it  which  its  object  is  to  be  accomplished, 
and  the  mode  of  enacting  it,  has  kept  with- 
in the  constitutional  limits  and  observed 
the  constitutional  conditions.  In  any  case 
in  which  this  question  is  answered  in  the 
affirmative,  the  courts  are  not  at  liberty 
to  inquire  into  the  proper  exercise  of  the 
power.  They  must  assume  that  legislative 
discretion  has  been  properly  exercised.  If 
evidence  was  required,  it  must  be  supposed 
that  it  was  before  the  legislature  when  the 
act  waa  passed;  and,  if  any  special  finding 
waa  required  to  warrant  the  passage  of  the 
special  act,  it  would  seem  that  the  passage 
of  the  act  itself  might  be  held  to  be  equiva- 
lent to  such  finding." 

The  contention  that  the  statute  is  partial 
and  discriminates  against  persons  owning 
certain  kinds  of  property,  without  regard  to 
its  location,  raises  the  one  question  of  un- 
lawful discrimination.  The  law  applies  to 
all  owners  and  operators  of  mills,  and  to 
no  other  persons.  Is  this  classification 
based  upon  some  difference  having  a  rea- 
sonable and  just  relation  to  the  object 
sought?  This  is  the  test  by  which,  ac- 
cording to  all  authorities,  the  question  must 
be  determined.  It  is  a  matter  of  common 
knowledge  that  sawmills  and  other  mills  in 
which  machinery  for  working  in  wood  is 
used,  of  which  there  are  many  in  this  state, 
necessarily  from  the  nature  of  the  business 
produce  large  quantities  of  sawdust,  shav- 
ings, and  mill  refuse,  which  is  generally 
disposed  of  in  the  most  convenient  manner 
and  with  as  little  expense  as  possible;  and 
that  such  milla  are,  in  some  instances,  lo- 
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cated  on  the  bank  of  a  stream,  and  in  some 
instances,  whether  portable  or  stationary, 
they  are  located  elsewhere,  a  greater  or  less 
distance  from  any  stream  or  body  of  water. 
Is  there  not  reasonable  ground  for  saying 
that  persons,  not  owners  or  operators  of 
such  mills,  are  not  likely  to  have  sawdust, 
shavings,  or  mill  refuse,  for  which  they 
have  no  use,  and  which  they  will  deposit 
in  the  waters  of  the  streams  in  question 
with  such  frequency  and  in  such  quantities 
as  materially  to  affect  the  purity  of  the 
waters  to  the  injury  or  destruction  of  the 
fish  therein?  And  can  it  be  said  that  such 
persons  are  as  likely  to  engage  in  the  for- 
bidden acts,  and  be  as  harmful  to  the  pub- 
lic interests,  as  those  to  whom  the  pro- 
visions of  the  law  apply?  Clearly  these 
questions  may  well  be  answered, — the  first, 
in  the  affirmative,  and  the  second,  in  the 
negative.  Thus  it  is  obvious  that  the  differ- 
ence in  circumstances  may  justify  a  differ- 
ence in  the  regulations  for  the  two  classes 
made  by  the  act,  and  hence,  with  the  pre- 
sumption in  favor  of  the  validity  of  the 
statute,  it  cannot  be  said  that  the  classifi- 
cation is  arbitrary  and  without  any  rea- 
sonable basis.  The  legislature  had  the 
right  to  determine  by  whom— ^that  is,  by 
persons  of  what  occupations—deposits  of  the 
kinds  and  nature  prohibited  were,  or  were 
likely  to  be,  made  in  the  waters  and  in  the 
locality  specified,  to  an  extent  injurious  to 
the  public  interests,  and  to  direct  the  opera- 
tion of  the  act  against  such  persons,  to  the 
exclusion  of  all  others,  provided  that  in  so 
doing  the  classification  made  is  not  arbi- 
trary and  unreasonable,  and  the  law  affects 
alike  all  persons  similarly  situated  with 
reference  to  the  purpose  of  the  act. 

In  the  "itinerant  vendor's  case"  (State  v. 
Harrington,  68  Vt.  623,  34  L.R.A.  100,  35 
Atl.  615),  the  court  said,  whether  there  was 
reason  to  apprehend  that  vendors,  going 
about  from  place  to  place  disposing  of 
goods  by  auction  and  private  sale,  will  de- 
ceive and  defraud  the  public  as  to  the  qual- 
ity of  the  goods  sold,  the  legislature  must 
be  the  judge. 

In  Missouri  P.  R.  Co.  v.  Mackey,  127 
U.  S.  206,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161,  the  plaintiff  in  error  contended  that  a 
Kansas  statute  making  railroads,  but  none 
other,  liable  to  an  employee  for  injuries 
sustained,  while  in  the  line  of  his  employ- 
ment, through  the  negligence  of  a  fellow 
servant,  was  invalid,  because  it  denied  to 
railroads  the  equal  protection  of  the  laws. 
Overruling  this  position,  the  court,  speak- 
ing through  Mr.  Justice  Field,  said:  "But 
the  hazardous  character  of  the  business  of 
operating  a  railway  would  seem  to  call  for 
special  legislation  with  respect  to  railroad 
corporations,  having  for  its  object  the  pro- 
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tection  of  their  employees  as  well  as  the 
safety  of  the  public.  The  business  of  other 
corporations  is  not  subject  to  similar  dan- 
gers to  their  employees,  and  no  objections, 
therefore,  can  be  made  to  legislation  on 
the  ground  of  its  making  an  unjust  discrim- 
ination. It  meets  a  particular  necessity, 
and  all  railroad  corporations  are,  without 
distinction,  made  subject  to  the  same  lia- 
bilities. As  said  by  the  court  below,  it 
is  simply  a  question  of  legislative  discre- 
tion whether  the  same  liabilities  shall  be 
applied  to  carriers  by  canal  and  stage- 
coaches, and  to  persons  and  corporations 
using  steam  in  manufactories."  The  court 
further  said:  The  objection  "seems  to  rest 
upon  the  theory  that  legislation  which  is 
special  in  its  character  is  necessarily  with- 
in the  constitutional  inhibition;  but  noth- 
ing can  be  further  from  the  fact.  The 
greater  part  of  all  legislation  is  special, 
either  in  the  objects  sought  to  be  attained 
by  it,  or  in  the  extent  of  its  application. 
.  .  .  Such  legislation  is  not  obnoxious  to 
the  last  clause  of  the  14th  Amendment,  if 
all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions 
in  respect  both  of  the  privileges  conferred 
and  the  liabilities  imposed." 

In  Otis  V.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct.  Rep.  168,  the  third 
count  in  the  declaration  was  for  margins 
paid  to  the  plaintiff  in  error  as  stockbrokers 
on  contracts  to  buy  and  sell  mining  stocks, 
and  was  based  on  a  provision  of  the  Con- 
stitution of  California  that  "all  contracts 
for  the  sale  of  shares  of  the  capital  stock 
of  any  corporation  or  association,  on  mar- 
gin, or  to  be  delivered  at  a  future  day,  shall 
be  void,  and  any  money  paid  on  such  con- 
tracts may  be  recovered  by  the  party  paying 
it  by  suit  in  any  court  of  competent  juris- 
diction." Art.  4,  §  26.  The  answer  to 
this  count,  beside  a  general  denial,  sets  up 
that  the  provision  of  the  Constitution  on 
which  it  is  based  is  contrary  to  the  14th 
Amendment  of  the  national  Constitution,  in 
that,  among  other  things,  it  unjustly  dis- 
criminates against  that  class  of  property 
affected  by  it,  thus  depriving  persons  of 
the  equal  protection  of  the  laws.  On  this 
branch  of  the  case,  the  court,  by  Mr.  Justice 
Holmes,  said:  "With  regard  to  the  objec- 
tion that  this  provision  strikes  at  only 
some,  not  all,  of  the  objects  of  possible 
speculation,  it  is  enough  to  say  that  probably 
in  California  the  evil  sought  to  be  stopped 
was  confined  in  the  main  to  stock  in  cor- 
porations. California  is  a  mining  state, 
and  mines  offer  the  most  striking  tempta- 
tions to  people  in  a  hurry  to  get  rich. 
Mines  generally  are  represented  by  stocks. 
Stock  is  convenient  for  purposes  of  specula- 
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tion,  because  of  the  ease*  with  which  it  is 
transferred  from  hand  to  hand,  as  well  as 
for  other  reasons.    If  stopping  the  purchase 
and  sale  of  stocks  on  margin  would  stop 
the  gambling  which  it  was  desired  to  pre- 
vent, it  was  proper  for  the  people  of  Cali- 
fornia to  go  no  farther  in  what  they  for- 
bade.   The  circumstances  disclose  a  reason- 
able ground  -for  the  classification.     .     .     . 
We  cannot  say  that  treating  stocks  of  cor- 
porations as  a  class  subject  to  special  re- 
strictions was  unjust  discrimination  or  the 
denial  of  the  equal  protection  of  the  laws." 
In  Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep. 
638,  the  plaintiff  in  error  was  prosecuted 
for  the  penalty  given  to  contiguous  land- 
owners by  the  "Texas  Johnson  grass  stat- 
ute,"   so    called,    for    permitting    Johnson 
grass  to  mature  and  go  to  seed  upon   its 
right  of  way.     The  statute  was  challenged 
as  contrary  to  the  14th  Amendment  of  the 
Federal  Constitution.    It  was  admitted  that 
Johnson  gi'ass  is  a  menace  to  crops,  that 
it  is  propagated  only  by  seed,  and  that  a 
general  regulation  of  it  for  the  protection 
of  farming  would  be  valid.    The  contention 
was  that  the  particular  act  subjecting  rail- 
road companies  to  a  liability  not  imposed 
on  other  owners  of  land  on  which  Johnson 
grass    may    grow    is    so    arbitrary    as    to 
amount  to  a  denial  of  the  equal  protection 
of  the  laws.    The  court,  again  speaking  by 
Mr.  Justice  Holmes,  said:     "It  is  obvious 
that  the  legislature  is  the  only   judge  of 
the    policy    of    a   proposed    discrimination. 
The  principle  is  similar  to  that  which  is 
established   with    regard   to   a   decision   of 
Congress  that  certain  means  are  necessary 
and  proper  to  carry  out  one  of  its  express 
powers.     M'CuUoch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579.    When  a  state  legislature 
has   declared   that,    in    its   opinion,    policy 
requires  a  certain  measure,  its  action  should 
not  be  disturbed  by  the  courts  under  the 
14th  Amendment,  unless  they  can  see  clear- 
ly that  there  is  no  fair  reason  for  the  law 
that  would  not  require  with  equal  force  its 
extension    to    others    whom    it   leaves    un- 
touched."     And,    further,    the    court    said 
that,  approaching  the  question  in  this  way, 
they  were  unable  to  say  that  the  law  may 
not  have  been  justified  by  local  conditions; 
that   it   would    have   been   more   obviously 
fair  to  extend  the  regulation  to  highways, 
at  least,  yet  it  may  have  been  found,  for 
all  that  the  court  knew,  that  the  seed  of 
Johnson  grass  is  dropped  from  the  cars  in 
such  quantities  as  to  cause  special  trouble. 
The  same  principle  was  applied  in  New 
York,  N.  H.  &  H.  R.  Co.  v.  New  York,  165 
U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct  Rep. 
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418.  There  a  judgment  was  rendered  below 
against  the  railroad  company  for  penalties 
under  a  New  York  statute  forbidding  the 
heating  of  passenger  cars  by  stoves  or 
furnaces  kept  inside  the  cars.  The  statute 
by  expres9  terms  excluded  from  its  opera- 
tions railroads  less  than  50  miles  in  length, 
by  reason  whereof  it  was  urged  that  it  was 
repugnant  to  the  equality  clause  of  the  14th 
Amendment.  The  court,  by  Mr.  Justice 
Harlan,  said  a  road  only  50  miles  in  length 
would  seldom  have  a  sleeping  car  attached 
to  its  trains,  and  that  passengers  traveling 
on  roads  of  that  kind  do  not  have  the  ap- 
prehension ordinarily  felt  by  passengers 
traveling  on  trains  regularly  having  sleep- 
ing cars  or  many  passenger  coaches,  from 
fear  of  fire  in  case  of  derailment  or  of  col- 
lision; and  that  the  statute,  being  uniform 
in  its  operation  upon  all  railroad  com- 
panies doing  business  in  the  state,  of  the 
class  to  which  it  was  made  applicable,  did 
not  so  discriminate  against  such  roads  as 
to  be  a  denial  of  the  equal  protection  of  the 
laws. 

See  also  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,*  5  Sup.  Ct.  Rep.  357; 
King  V.  Mullins,  171  U.  S.  404,  43  L.  ed. 
214,  18  Sup.  Ct.  Rep.  925;  Consolidated 
Coal  Co.  V.  Illinois,  185  U.  S.  203,  46  L. 
ed.  872,  22  Sup.  Ct.  Rep.  610;  Erb  v.  Mor- 
asch,  177  U.  S.  584,  44  L.  ed.  897,  20  Sup. 
Ct.  Rep.  819;  Ozan  Lumber  Co.  v.  Union 
County  Nat.  Bank,  207  U.  S.  251,  52  L. 
ed.  195,  28  Sup.  Ct.  Rep.  89. 

It  is  further  urged  that  the  statute  un- 
justly discriminates  against  mill  owners,  in 
that  (it  is  said)  such  owner,  unlike  per- 
sons not  owners  or  operators  of  a  mill,  is 
tnade  liable  for  depositing  sawdust  or  shav- 
ings in  the  waters  to  which  the  act  relates, 
even  though  his  mill  be  located  at  the  most 
remote  place  in  the  state  from  such  waters, 
^  and  the  sawdust  or  shavings  by  him  so  de- 
posited never  had  any  relation  whatever 
to  his  mill.  In  reply  to  this  position,  it 
is  enough  to  say  that  the  respondent  is 
charged  with  a  violation  of  the  law,  as  an 
operator  of  a  mill,  not  as  an  owner,  in  the 
town  of  his  residence,  and  through  which, 
as  the  court  judicially  knows,  the  Lamoille 
river  passes,  and  the  facts  alleged  stand 
admitted  by  his  demurrer.  He  is  therefore 
not  affected  by  such  discrimination,  if  it 
existsj,  and  he  cannot  avail  himself  of  it 
as  an  element  invalidating  the  act.  State 
▼.  Sci^npini,  77  Vt.  92,  59  Atl.  201 ;  State 
T.  Barr,  78  Vt  97,  62  Atl.  43;  State  v. 
Paige,  78  Vt.  286,  62  Atl.  1017,  6  A.  &  E. 
Ann.  Cas.  725. 

The  same  grounds  put  forth  why  the  law 
is  in  contravention  of  the  14th  Amendment 
have  been  urged  as  reasons  why  it  is  in 
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violation  of  articles  1  and  7  of  the  state 
Constitution.     What  we  have  said  respect- 
ing the  former  is  as  well  an  answer  to  the 
latter. 
Judgment  affirmed,  and  cause  remanded. 


WEST  VIRGINIA   SUPREMB   COURT 
OP  APPEALS. 

JOSEPH  BACK  et  al.,  Plffs.  in  Err., 

JOHN  E.  SMITH. 

(66  W.  Va.  47,  66  S.  B.  1.) 

Sale  —  constructive  delivery  —  a^ee« 
ment  —  necessity  for. 

1.  A  constructive  delivery  of  goods  sold 
may  be  substituted  for  an  actuid  delivery 
thereof  only  when  such  constructive  delivery 
is  in  pursuance  of  agreement  by  the  parties, 
or  an  established  custom. 

Same  —  readiness  for  delivery. 

2.  If  a  proposed  constructive  delivery  is 
to  operate  as  an  actual  delivery  of  goods 

Headnotes  by  Robinson,  J. 

Note.  —  Effect  of  indorsing  and  maUing 
to  purchaser  a  hill  of  lading,  naming 
seller  as  consignee,  to  pass  title  to 
purchaser. 

The  earlier  cases  on  the  subject  of  bills 
of  lading  where  the  seller  is  named  as  con- 
signee are  collected  in  the  note  to  Ramsey 
&  G.  Mfg.  Co.  V.  Kelsea,  22  L.R.A.  415. 

For  cases  where  the  draft  was  attached 
to  the  bill  of  lading,  see  note  to  Hamilton 
V.  Joseph  Schlitz  Brewing  Co.  2  L.R.A. 
(N.S.)   1078.' 

For  cases  upon  goods  shipped  "C.  0.  D.,** 
see  the  notes  to  Golightly  v.  State,  2  L.RJL. 
(N.S.)  383,  and  to  Jones  v.  United  States, 
24  L.R.A.(N.S.)   143. 

No  recent  case  has  been  found  where  the 
precise  question  determined  in  Baok  ▼. 
Smith  has  arisen.  Most  of  the  recent  cases 
of  consi«^ment  to  the  order  of  the  vendors 
have  arisen  where  drafts  were  attached  to 
the  bills   of   lading. 

It  may  be  noted  that  in  Mitchell  v.  Bak- 
er, 208  Pa.  377,  57  Atl.  760,  where  the 
plaintiffs,  having  contracted  to  sell  to  the 
defendant  certain  yarn  in  instalments,  or- 
dered the  same  from  the  factory  of  a 
third  person,  took  the  bills  of  lading  in 
their  own  name,  which  they  "indorsed  to" 
the  defendant,  who  refused  to  receive  the 
instalments  shipped,  or  any  that  might  be 
shipped,  the  court,  in  sustaining  a  judg* 
ment  for  the  plaintiffs  for  the  yarn  shipped 
and  for  damages  for  refusing  to  receive  and 
pay  for  the  balance,  said :  "The  shipment  of 
the  yarn  .  .  .  and  the  delivery  of  the 
bills  of  lading,  indorsed,  were  a  delivery  to 
the  appellant,  and  passed  the  title  to  him 
for  the  yarn  in  question."  B,  B.  B. 
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sold,  the  goods  rauet  be  in  a  condition  to  be 
delivered,  without  more  to  be  done  by  the 
vendor,  either  as  regards  the  price  or  the 
quantity. 

Same  —  full  quantity  contracted  for. 

3.  There  can  be  no  constructive  delivery 
of  a  specified  quantity  of  goods  when  that 
quantity  is  not  susceptible  of  an  actual  de- 
livery at  the  place  where  the  proposed  con- 
structive delivery  is  intended  to  operate. 

(October  26,  1009.) 

ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  an  order  granting  a 
new  trial  after  setting  aside  a  verdict  for 
plaintiffs  in  an  action  brought  to  recover 
the  purchase  price  of  certain  whisky  al- 
leged to  have  been  sold  and  delivered.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  li.  Batcher  for  plaintiffs  in  er- 
ror. 

Mr.  W.  S.  Meredith  for  defendant  in  er- 
ror. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs,  wholesale  liquor  dealers  in 
Cincinnati,  contracted  with  defendant,  a 
retail  liquor  dealer  at  Fairmont,  to  de- 
liver to  him,  at  a  stipulated  price,  f.  o.  b. 
cars  at  distillery,  a  named  quantity  of  a 
specified  brand  of  rye  whisky,  to  be  bottled 
in  bond.  The  distillery  at  which  this  par- 
ticular brand  of  whisky  was  produced  was 
located  in  Pennsylvania.  Plaintiffs  caused 
the  amount  of  whisky  they  had  contracted 
to  furnish  defendant  to  be  bottled  and 
cased  at  this  distillery.  They  then  con- 
signed the  whisky  to  themselves  at  Fair- 
mont, and  received  bill  of  lading  from  the 
railway  company  for  such  shipment.  The 
bill  of  lading  was  sent  to  the  place  of  busi- 
ness of  plaintiffs  in  Cincinnati.  They, 
wrote  on  it  an  order  for  the  delivery  of 
the  consignment  to  defendant,  and  mailed 
it  to  him.  No  other  notice  was  given  him 
as  to  the  manner  of  the  shipment.  De- 
fendant did  not  examine  the  bill  of  lading 
closely.  He  supposed  that  it  was  one  of  a 
direct  shipment  to  him,  as  contemplated  by 
the  contract.  He  made  repeated  inquiries 
at  the  freight  station  for  a  consig^nment  of 
whisky  to  him,  and  was  told  none  had  ar- 
rived. The  whisky  did  arrive,  consigned 
to  plaintiffs,  but  they  were  wholly  un- 
known by  those  in  charge  of  freight  deliv- 
eries at  Fairmont.  Upon  the  arrival  of  the 
whisky,  the  shipment  was  five  cases  short. 
Other  cases  were  damaged  or  their  contents 
destroyed.  The  shipment  not  being  called 
for  in  reasonable  time,  it  being  impossible 
to  notify  the  consignees,  because  they  were 
not  known,  and  the  carrier  having  no 
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notice  from  plaintiffs  tliat  it  should  de- 
liver the  consignment  to  defendant,  the 
whisky  was  sent  to  a  storage  house.  The 
shipment  was  afterwards  traced  by  plain* 
tiffs,  and  located  there.  Defendant  re- 
fused  to  receive  it.  Plaintiffs  sued  him  for 
the  amount  he  had  contracted  to  pay  for 
the  delivery  they  had  contracted  to  make. 
A  trial  resulted  in  a  verdict  for  plaintiffs. 
Tlie  court,  upon  motion  of  the  defendant, 
set  aside  the  verdict  and  awarded  a  new 
trial.  Plaintiffs  have  prosecuted  this  writ 
of  error  to  such  action  of  the  court. 

Was  there  delivery  to  defendant?  This 
question  controls  the  case.  If  there  was  no 
delivery  of  the  whisky  sold,  the  contract  of 
sale  was  not  performed,  and  defendant  is 
not  liable  for  the  purchase  price.  We  an- 
swer the  question  in  the  negative.  The 
verdict  was  rightly  set  aside. 

By  shipping  to  themselves,  plaintiffs  re- 
tained the  title  to  and  the  possession  of  t)ie 
whisky.  They  made  the  carrier  their  agent. 
They  so  shipped  the  whisky,  notwithstandc 
ing  the  contract  of  sale  contemplated  a 
direct  consignment  of  defendant.  If  they 
had  directly  consigned  to  him  that  which 
they  sold  him,  a  delivery  to  the  carrier 
would  have  been  a  delivery  to  him.  But 
there  was  no  such  deliveiy.  Now,  plain- 
tiffs must  rest  their  case,  as  they  do,  upon 
the  assertion  that  the  mailing  of  the  bill 
of  lading  to  defendant,  with  the  order 
thereon  directing  delivery  of  the  consign- 
ment to  defendant,  was  a  delivery  to  him 
of  the  liquor  sold.  It  is  not  show,  however, 
that  defendant  agreed  to  such  constructive 
delivery,  or  that  the  same  was  established 
by  custom  or  usage.  And  it  appears  that, 
before  this  order  became  effective,  a  portion 
of  the  whisky  had  been  lost  or  destroyed. 
Such  order,  therefore,  if  it  had  been  agreed 
to  by  defendant,  or  if  it  had  been  in  pur- 
suance of  a  recognized  custom,  could  not 
have  transferred  title  and  possession  to 
him  of  all  that  which  he  had  purchased. 
It  could  not  operate  as  a  delivery  of  that 
which  plaintiffs  had  contracted  to  deliver, 
because  the  order  could  not  produce  the 
quantity  contracted  to  be  furnished.  Even 
if  the  order  had  been  assented  to  by  de- 
fendant and  promptly  presented  at  the 
freight  station,  the  contracted  quantity  of 
whisky  could  not  have  been  delivered,  as 
that  quantity  at  no  time  was  there.  In  no 
event  was  it  a  tender  of  the  quantity  of 
goods  sold.  Defendant  was  entitled  to  de- 
livery of  the  full  quantity,  or  had  the  right 
to  refuse  payment  under  the  contract. 
Greenbrier  Lumber  Co.  v.  Ward,  36  W.  Va. 
573,  15  S.  E.  89.  Clearly  there  could  be  no 
constructive  delivery  by  the  order,  because 
there  could  be  no  actual  deliverv  of  the 
quantity  that  order  was  supposed  to  repre- 


1000. 


BACK  V.  SMITH. 


296 


sent.      Defendant   never    oonaented    to    re- 
oeWe  a  lees  quantity. 

In  Pleasants  v.  Pendleton,  6  Rand.  (Va.) 
473,  18  Am.  Dec.  726,  Judge  Brooke  wrote: 
"It  is  a  settled  rule  of  the  common  law 
that  property  in  personal  chattels  passes 
only  by  actual  delivery  of  the  thing,  except 
in  cases  in  which  some  equivalent  delivery 
is  agreed  upon  by  the  parties,  or  is  estab- 
lished by  custom  or  usage,  in  which  a 
virtual  delivery  is  substituted  for  actual 
delivery  of  the  thing.  But  in  these  cases, 
unless  the  thing  was  in  a  condition  to  be 
delivered  without  more  to  be  done  by  the 
vendor,  either  as  regarded  the  price  or  the 
quantity,  as  there  could  be  no  actual  de- 
livery until  that  was  done  by  the  vendor, 
so  there  can  be  no  virtual  delivery  equiva- 
lent to  it.  And  all  the  cases  on  the  subject 
appear  to  me  to  have  turned  on  the  inquiry 
whether,  from  the  nature  of  the  subject,  it 
was,  or  was  not,  in  a  deliverable  condition; 
that  is,  without  more  to  be  done  by  the 
vendor  affecting  the  price  or  the  quantity 
of  the  thing  to  be  delivered."  And  in  Ste- 
vens V.  Stewart,  3  Cal.  140,  it  is  held:  "A 
delivery  of  an  order  for  goods  is  only  con- 
sidered as  a  delivery  of  the  goods  them- 
selves where  they  are  susceptible  of  an  im- 
mediate delivery." 

The  order  setting  aside  the  verdict  and 
awarding  a  new  trial  is  affirmed. 


SOUTH   CAROIilNA   SUFRBMB 
COURT. 

STATE  OF  SOUTH  CAROLINA 

V. 

LOUIS  DAVIS  et  al.,  Appts. 

(—  S.  C.  — ,  70  S.  E.  811.) 

Conspiracy  ^  unlawful  use  of  automo- 
bile. 

1.  The  agreement  of*  two  or  more  persons 
to  take  and  use  another's  automobile  with- 
out authority  may  be  punished  as  a  crim- 
inal conspiracy. 

Indictment  —  maliciousness  ^  sufficien- 
cy. 

2.  An  indictment  charging  one  with  wil- 
fully and  maliciously  injuring  another's  au- 
tomobile sufficiently  charges  the  cause  and 
nature  of  the  accusation. 

Note.— The  foregoing  case  seems  to  be  one 
of  first  impression  upon  the  question  as  to 
criminal  responsibility  for  using  automobile 
without  the  owner's  consent.  The  (question 
as  to  the  owner's  civil  liability  for  injuries 
inflicted  by  the  automobile  under  such  cir- 
cumstances is  covered  in  note  to  Steffen  v. 
McNaughton,  26  L.R.A.(N.S.)  382,  and  ear- 
lier  notes  therein  referred  to. 
34  LJUL(N.&) 


Highway  —  reckless  driving  —  Joint  lia- 
bility. 

3.  All  who  join  in  an  enterprise  to  take 
a  pleasure  ride  in  an  automobile  on  a  high- 
way are  liable  in  case  the  one  having  con- 
trol of  the  machine  is  guilty  of  reckless 
driving. 

Evidence  —  (H>nspiracy  —   subsequent 
declarations  ~  admissibility. 

4.  Upon  the  question  of  conspiracy,  to  es- 
tablish which  some  evidence  has  been  of- 
fered, declarations  of  one  of  the  parties 
made  subsequent  to  the  transaction  are  ad- 
missible against  him,  but  not  against  the 
other  alleged  conspirators. 

Appeal    —     erroneous     instruction    ^ 
harmlessness. 

5.  Error  in  a  portion  of  a  charge  in  a 
criminal  case  is  not  reversible  if,  in  view 
of  the  whole  charge,  it  is  not  probable  that 
the  jury  were  misled. 

Same  —  excessive  sentence  —  interfer- 
ence. 

6.  A  sentence  will  not  be  interfered  with 
on  appeal  if  it  is  within  the  limits  pre- 
scribed by  law  and  is  not  the  result  of  par- 
tiality, prejudice,  oppression,  or  corrupt 
motive. 

Same  —  prejudicial  remarks  of  counsel 
—  refusal  to  Interfere. 

7.  It  is  not  such  abuse  of  discretion  on 
the  part  of  the  trial  court  to  refrain'  from 
interfering  with  remarks  by  the  prosecuting 
attorney  to  the  effect  that  accused  had  been 
drinking,  were  lying,  and  were  guilty,  so  as 
to  require  reversal,  where  there  was  evidence 
in  the  record  tending  to  show  that  they  had 
been  drinking. 

Malicious  mischief  — >  reckless  driving. 

8.  One  may  be  guilty  of  malicious  mis- 
chief who  drives  another's  automobile  upon 
a  road  so  furiously  as  not  to  know  or  care 
whether  ho  smashes  it  or  not,  if,  while  so 
doing,  it  is  wrecked. 

Appeal  —  motion  for  new  trial  —  time 
for  argument. 

0.  It  is  not  reversible  error  to  require  the 
argument  of  a  motion  for  new  trial  at  the 
time  it  is  made,  without  giving  time  for 
preparation. 

(March  27,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Charleston  County  convicting  them  of 
conspiracy,  malicious  mischief,  and  reckless 
driving  of  an  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paul  M.  Macmlllan  and  George 
H.  Momeier,  for  appellants: 

The  use  of  an  automobile  without  the 
consent  of  the  owner  is  not  the  subject  of 
a  criminal  indictment  for  conspiracy. 

State  V.  DeWitt,  2  HiU,  L.  282,  27  Am. 
Dec.  371;  State  v.  Cardoza,  11  S,  C.  230; 
Lambert  v.  People,  9  Cow.  678. 
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The  count  of  the  indictment  charging  ma- 
licious  mischief   was   insufficient. 

Bishop,  Statutory  Crimes,  2d  ed.  447; 
State  V.  Jeffcoat,  54  S.  C.  198,  32  S.  E. 
298;  State  v.  McKettrick,  14  S.  C.  353; 
State  V.  Powell,  10  Rich.  L.  373;  State  v. 
Henderson,  1  Rich.  L.  179;  State  v.  Rush- 
ing, 11  Nott  &  M'C.  560. 

The  agreement  is  the  gist  of  the  offense 
of  conspiracy,  and  was  not  proven  in  this 
case. 

State  V.  Rice,  49  S.  C.  422,  61  Am.  St. 
Rep.  816,  27  S.  E.  452;  State  v.  Green,  40 
S.  0.  330,  42  Am.  St.  Rep.  872,  18  S.  E. 
933. 

Mr.  John  H.  Penrlfoy  for  the  State. 

Jones,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  Louis  Davis  was  chauffeur 
for  Dr.  Edward  F.  Parker  in  the  city  of 
Charleston.  On  Saturday  evening,  Janu- 
ary 29,  1910,  Davis  was  directed  to  put  the 
automobile  in  the  garage  and  lock  it  up. 
This  instruction  was  disregarded,  and  at 
10:30  o'clock  that  night  Davis  drove  the 
auto  to  a  restaurant  in  the  city,  and  there 
met  his  chums,  the  defendants  Henry  Field 
and  Robert  Smith.  After  remaining  at  the 
restaurant  until  near  12  o'clock,  the  de- 
fendants got  into  the  auto  and  agreed  to 
go  out  for  a  spin  upon  the  Meeting  street 
road,  a  public  highway  leading  north  from 
the  city.  They  soon  overtook  a  wagon 
drawn  by  a  horse  and  occupied  by  Edward 
Johnson  and  his  little  son,  on  their  way 
home  from  Charleston.  Johnson,  hearing 
the  approach  of  the  machine,  to  get  out  of 
the  way  drove  the  horse  and  wagon  upon 
the  trolley  track  running  parallel  with  the 
highway,  but  the  auto,  going  at  a  rapid 
speed,  35  to  40  miles  an  hour  and  wobbling 
from  side  to  side  of  the  road,  according  to 
Johnson's  testimony,  struck  and  demolished 
the  wagon,  knocking  out  the  occupants,  for- 
tunately without  serious  injury,  and  was 
itself  badly  wrecked. 

The  defendants  were  indicted  under  four 
counts;  the  first  charging  conspiracy  to  do 
an  unlawful  act,  the  taking  of  the  automo- 
bile and  the  gasolene  in  the  tank  for  the 
use  of  defendants,  without  the  knowledge 
and  against  the  will  of  the  owner;  the  sec- 
ond charging  larceny  of  the  gasolene  con- 
sumed; the  third  charging  malicious  mis- 
chief in  maliciously  injuring  the  automo- 
bile; and  the  fourth  charging  reckless  driv- 
ing of  an  automobile  upon  the  highway. 

The  jury  were  instructed  to  find  a  verdict 
of  not  guilty  on  the  second  count,  larceny, 
which  they  did;  but  they  found  the  defend- 
ants guilty  on  the  first,  third  and  fourth 
counts.  The  defendants  were  sentenced  to 
imprisonment  for  five  years. 
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Upon  the  exception  to  refusal  of  the  mo- 
tion to  quash  the  indictment  and  excep- 
tion to  the  charge,  appellants  make  the 
point  that  an  indictment  will  not  lie  for 
criminal  conspiracy  to  use  the  automobile 
of  another  without  his  consent.  Conten- 
tion is  made  that  there  can  be  no  criminal 
conspiracy,  except  (1)  to  commit  an  in- 
dictable offense;  (2)  to  effect  an  object  by 
indictable  means;  (3)  to  affect  the  com- 
munity injuriously.  This  contention  is  not 
without  authority,  but  we  hold  that  the  law 
in  this  state  does  not  so  restrict  criminal 
conspiracy. 

In  State  v.  Ameker,  73  S.  C.  338,  53  S.  E. 
487,  the  court  approved  the  following  defi- 
nition of  conspiracy :  '  "The  combination  of 
two  or  more  persons  to  do  something  un- 
lawful, either  as  a  means  or  as  an  ultimate 
end'  (Com.  v.  Waterman,  122  Mass.  43); 
or,  as  remarked  by  6  Am.  &  Eng.  Enc.  Law, 
p.  832;  'Conspiracy,  therefore,  is  rather  de- 
scribed than  defined,  and  the  description 
which  seems  to  have  the  widest  recognition 
and  approval  by  the  authorities  declares 
a  criminal  conspiracy  to  consist  of  a  com- 
bination between  two  or  more  persons  for 
the  purpose  of  accomplishing  a  criminal  or 
unlawful  object,  or  an  object  neither  crimi- 
nal nor  unlawful  by  criminal  or  unlawful 
means.'"  In  State  v.  Eastern  Coal  Co.  29 
R.  I.  254,  132  Am.  St.  Rep:  817,  70  Atl.  1, 
17  A.  &  E.  Ann.  Cas.  96,  the  court  declared: 
"Criminal  conspiracy  is  a  combination  to 
do  something  unlawful,  either  as  %  means 
or  an  end."  In  2  Bishop,  Crim.  Law,  f  180, 
treating  of  conspiracy,  the  author  says: 
''The  reader  should  bear  in  mind  that  'un- 
lawful' signifies  contrary  to  law,  and  many 
things  are  contrary  to  law,  whils  not  sub- 
jecting the  doer  to  a  criminal  prosecution." 
Therefore,  in  the  language  of  Cockbum,  C. 
J.:  "It  is  not  necessary,  in  order  to  con- 
stitute a  conspiracy,  that  the  acts  agreed  to 
be  done  should  be  acts  which,  if  done,  would 
be  criminal.  It  is  enough  if  the  acts  agreed 
to  be  done,  although  not  criminal,  are 
wrongful;  that  is,  amount  to  a  civil 
wrong."  [Reg.  ▼.  Warburton,  L.  R.  1  C.  C. 
276].  In  Clark's  Criminal  Law  the  author, 
at  page  119,  says:  "Most  of  the  cases  of 
conspiracy  which  arise  are  doubtless  cases 
in  which  the  acts  contemplated  are  indict- 
able, either  at  common  law,  as  in  case  of 
conspiracies  to  murder,  to  rob,  or  to  cheat 
by  false  weights  and  measures,  or  under 
statutes,  as  in  case  of  conspiracies  to  ob- 
tain property  by  false  pretense;  but  accord- 
ing to  the  great  weight  of  authority  acts 
need  not  necessarily  be  indictable  at  all,  in 
order  that  a  conspiracy  to  commit  them 
may  be  criminal.  It  is  sufficient  if  they 
are  unlawful."  Roscoe,  Criminal  Evidence, 
p.  423,  declares  that  a  "conspiracy  is  an 
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agreement  between  two  or  more  persons  to 
do  that  which  is  unlawful." 

While  there  is  no  statute  maicing  it  crim-' 
inal  to  use  the  automobile  of  another  with- 
out his  consent,  it  was  clearly  unlawful  to 
so  use  it,  thereby  subjecting  him  to  injury 
by  loss  by  consumption  of  gasolene  and 
the  wear  and  tear  of  the  machine.  Hence, 
under  the  definition  given,  the  offense  was 
indictable.  It  is  true  the  cases  of  con- 
spiracy heretofore  presented  in  this  state 
involved  some  injury  to  the  public,  as  a 
conspiracy  to  injure  others  by  defeating  the 
course  of  public  justice  through  the  de- 
struction of  a  will  (State  v.  De  Witt,  2 
Hill,  L.  282,  27  Am.  Dec.  371) ;  the  extor- 
tion of  a  deed  by  perverting  legal  process 
(a  peace  warrant)  as  a  means  of  accom- 
plishment (State  V.  Shooter,  8  Rich.  L. 
72) ;  a  conspiracy  to  cheat  and  defraud  the 
state  (State  v.  Cardoza,  11  S.  C.  195) ;  a 
conspiracy  to  disturb  the  peace  at  a  public 
picnic  (State  v.  Ameker,  73  S.  C.  332,  63 
S.  E.  484).  It  is  clear  all  these  cases  come 
within  the  law  of  conspiracy,  but  we  do 
not  understand  these  cases  as  restricting 
the  law  of  conspiracy  to  unlawful  acts 
which  affect  the  community  or  public,  as 
distinguished  from  the  individual. 

The  next  contention  is  that  the  court 
erred  in  not  quashing  the  indictment  as  to 
malicious  mischief,  on  the  ground  that  it 
was  not  alleged  that  the  act  was  wilful, 
and  that  the  motive  and  cause  of  accusa- 
tion was  not  fully  alleged.  The  indictment 
charged  that  on  January  29,  1910,  at 
Charleston,  South  Carolina,  the  defendants 
named  "did  wilfully,  unlawfully,  and  ma- 
liciously injure  a  certain  automobile,  the 
value  of  $4,000,  the  injury  amounting  to 
$500,  of  the  proper  goods  and  chattels  of 
one  Edward  F.  Parker,  against  the  form 
of  the  statute,"  etc.  The  indictment  was 
substantially  in  the  language  of  the  stat- 
ute, and  sufficiently  indicated  the  cause 
and  nature  of  the  accusation,  within  the 
provision  of  §  66,  Criminal  Code  1902. 

At  the  request  of  defendant's  counsel  the 
court  instructed  the  jury  that  in  order  to 
convict  one  of  reckless  driving  they  must 
be  satisfied  that  the  automobile  was  being 
driven  by  that  person,  and  by  no  other, 
because  one  cannot  be  guilty  of  reckless 
driving  if  he  is  not  in  control  of  the  auto- 
mobile. It  is  now  claimed  that  the  motion 
for  new  trial  made  in  behalf  of  defendant 
Davis  should  have  been  granted  because  the 
jury  disregarded  the  charge. 

The  witness  Johnson  testified  that  the 
right  man  (Louis  Davis,  the  chauffeur)  was 
not  running  the  automobile  at  the  time,  and 
that,  after  his  wagon  was  struck,  as  soon 
as  he  got  up  he  saw  Robert  Smith  still  had 
the  wheel  in  this  hand.  Smith  denied  this,  | 
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stating  that  he  could  not  drive  an  auto- 
mobile. The  testimony  shows  that  the  three 
defendants  agreed  to  take  the  automobile 
out  on  the  highway  for  a  ride,  and  at  that 
time  Louis  Davis  was  driving.  Whether 
Davis  or  Smith  was  driving  at  the  moment 
of  the  collision  was  not  vital.  Davis  may 
have  been  instructing  or  aiding  Smith,  a 
novice,  to  run  the  machine,  or  Davis  alone 
may  have  been  engaged  in  manipulating 
it,  but  if  the  three  defendants  agreed  to  so 
use  the  machine  in  their  joint  enterprise, 
it  was  of  no  consequence  which  particular 
one  was  at  the  steering  wheel. 

Contention  is  made  that  there  was  no 
proof  of  agreement,  which  is  the  gist  of 
the  offense  of  conspiracy.  We  think  there 
was  some  testimony  of  agreement  sufficient 
to  carry  the  case  to  the  jury.  Besides  the 
circumstances  relied  on  by  the  state,  Henry 
Fields  testified:  "When  we  got  between 
Reid  and  Wolfe  streets,  he  (Davis)  said: 
*We  will  take  a  litle  spin  up  the  road,*  so 
we  said,  *A11  right;*  we  could  not  get  out 
and  make  him  stop."  Robert  Smith  tes- 
tified at  folio  122:  "So  we  got  in  the  car 
and  came  down  King  to  John,  John  to 
Meeting  street,  and  stopped  at  the  corner 
of  John  and  Meeting;  then  after  thinking 
a  moment  he  went  on  to  Reid  street;  then 
he  said,  *Boys,  T  am  going  to  take  a  ride  a 
little  ways  up  the  road,'  and  we  could  not 
get  out,  so  I  said,  *A11  right;*  but  as  to 
making  an  agreement,  I  don't  know- any- 
thing about  that.**  Inis  was  at  midnight 
after  the  social  intercourse  among  these 
friends  at  the  restaurant,  and  thev  all 
knew  the  car  belonged  to  Dr.  Parker.  A 
few  minutes  after  the  wreck  of  the  car, 
these  defendants  talked  together,  and  one 
of  them  said  to  the  other:  "Well,  boys,  we 
cannot  go  any  further.  Will  meet  you  to- 
morrow at  2  o'clock.**  The  conductor  of  a 
car  on  the  trolley  line,  coming  up  very  soon 
after  the  collision,  asked  Davis  what  he  was 
doing  with  Dr.  Parker's  machine  at  that 
time  of  night,  and  Davis  replied  that  Dr. 
Parker  had  sent  him  with  a  message  to  the 
Navy  Yard,  but  could  not  produce  the  mes- 
sage after  an  attempted  search.  The  cir- 
cumstances all  tended  to  show  a  concur- 
rence of  mind  on  the  part  of  defendants  to 
make  unlawful  use  of  the  automobile. 

In  this  connection  we  .may  consider  the 
objection  to  the  testimony  of  Dr.  Parker  as 
to  admission  made  to  him  by  Davis  some 
days  afterwards.  There  being  some  evi- 
dence of  a  conspiracy,  it  was  competent  to 
prove  the  declaration  of  one  of  the  con- 
spirators subsequent  to  the  transaction,  as 
against  himself.  State  v.  Green,  40  S.  C. 
330,  42  Am.  St.  Rep.  872,  18  S.  E.  933. 
While  such  testimony  is  not  admissible 
against   the   other   conspirators,    the   point 
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was  guarded  by  the  iiiBtructions  to  the  jury 
that  after  a  conspiracy  is  ended  the  declara- 
tions* of  one  of  the  conspirators  is  not  evi- 
dence against  the  others. 

Exception  is  taken  to  the  following 
charge:  "You  may  find  them  all  not  guilty 
if  the  evidence  satisfies  you  beyond  a  rea- 
sonable doubt  that  tlie  state  has  failed  to 
make  out  its  case;"  the  contention  being 
that  this  shifted  the  burden  of  proof  from 
the  state,  and  required  defendants  to  prove 
their  innocence  beyond  a  reasonable  doubt. 
If  the  charge  is  to  be  judged  by  this  par- 
ticular extract,  it  is  subject  to  the  criticism 
made;  but  if  we  view  the  charge  as  a 
whole,  it  very  clearly  appears  tnat  the  court 
instructed  the  jury  that  the  state  must 
prove  the  offense  charged  beyond  a  reason- 
able doubt.  Charging  specifically  as  to 
each  offense  alleged  in  the  indictment,  the 
court  instructed  that  the  state  must  prove 
its  case  beyond  a  reasonable  doubt,  and  it 
is  not  probable  that  the  jury  were  misled 
by  this  language  used  by  the  court  when 
instructing  as  to  the  form  of  the  verHict 
in  view  of  the  several  counts. 

It  is  excepted  that  imprisonment  for  five 
years  in  this  case  is  excessive.  We  have  re- 
peatedly held  that  we  have  no  jurisdiction 
to  correct  a  sentence  on  this  ground,  pro- 
vided it  is  within  the  limits  prescribed  by 
law  for  the  discretion  of  the  trial  court, 
and  is  not  the  result  of  partiality,  preju- 
dice, oppression,  or  corrupt  motive.  It  is 
not  even  suggested  that  there  was  any  such 
influences  operating  in  this  case. 

The  point  is  made  that  the  argument  of 
the  solicitor  was  improper  and  prejudicial 
to  the  defendants,  and  that  a  new  trial 
should  be  grunted  on  that  ground.  The  rec- 
ord shows  the  following:  "In  the  course  of 
his  argument  the  solicitor  used  the  follow- 
ing expressions,  which  were  excepted  by 
counsel  for  defendants:  'These  defendants 
were  at  the  eating  house  from  10  o'clock  to 
12:15  o'clock,  and  they  were  there  drink- 
ing.' 'Gentlemen  of  the  jury,  I  tell  you 
these  defendants  were  lying,*  etc.  *'They 
^  are  guilty.'  (Objection  noted.)  *Yes,  I  sub- 
mit they  are  as  guilty  as  the  devil.' " 

In  order  to  warrant  this  court  to  grant  a 
new  trial  because  of  improper  argument  be- 
for  the  jury,  it  should  appear  tnat  the  trial 
court  was  requested  to  restrain  or  correct, 
and  that  the  language  used  was  so  flagrant 
a  breach  of  fair  discussion  as  to  make  it 
an  abuse  of  discretion  on  the  part  of  the 
trial  court  to  fail  or  refuse  to  interpose 
to  prevent  or  correct  it.  State  v.  Robert- 
son, 26  S.  C.  118,  1  S.  £.  443;  State  v. 
Williamson,  65  S.  C.  248,  43  S.  E.  671. 
The  statement  of  the  solicitor  that  the  de- 
fendants were  drinking  at  the  restaurant 
was  an  inference  from  the  suggestion  or 
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statement  in  the  testimony,  that  the  res- 
taurant was  a  *'blind  tiger,"  from  the  reck- 
less conduct  of  the  defendants  on  that 
nighty  and  the  testimony  of  Johnson,  whose 
wagon  was  smashed:  "From  the  way  they 
acted — they  ran  over  me  after  I  was 
struck — it  seemed  as  if  they  were  drunk, 
because  one  of  them,  Robert  Smith,  offered 
to  hit  me,  and  did  hit  me  witn  a  piece  of 
the  shaft."  Hence  it  cannot  be  said  that 
the  solicitor  was  speaking  out  of  the  rec- 
ord in  this  matter.  It  would  have  been  far 
better  if  the  solicitor  had  not  made  use  of 
the  expressions  charging  the  defendants 
with  lying  and  declaring  them  guilty,  etc.; 
but,  after  all,  this  was  but  an  expression 
of  opinion  by  the  solicitor,  based  upon  his 
view  of  the  testimony  in  the  case,  and  we 
cannot  say  that  the  remarks  were  so  ma- 
terially prejudicial  that  it  was  abuse  of 
discretion  in  the  trial  court  to  refrain  from 
interfering.  In  Kirby  v.  Western  U.  Teleg. 
Co.  77  S.  C.  409,  122  Am.  St.  Rep.  680,  63 
S.  E.  10,  there  was  nothing  in  the  record 
to  sustain  the  remarks  made  by  counsel. 

The  seventh  exception  complains  of  the 
charge  as  to  malicious  mischief,  made  in 
these  words:  "So  that  if  the  proof  in  this 
case  satisfies  you  beyond  a  reasonable  doubt 
that  these  defendants,  on  the  occasion  re- 
ferred to,  drove  that  automobile  down  that 
public  road  in  such  a  furious  manner,  so 
regardless  of  the  rights  of  the  owner  of  it 
as  not  to  know  and  not  to  care  whether 
they  smashed  it  up,  and  while  so  reckless- 
ly driving  it  was  wrecked  and  broken  up, 
the  law  says  they. are  presumed  as  intend- 
ing to  smash  it  up,  because  that  is  the  rea- 
sonable consequence  of  their  act,  and  if 
you  are  satisfied  beyond  a  reasonable  doubt 
that  these  facts  existed,  then  they  are  guil- 
ty of  the  crime  of  malicious  mischief;"  the 
error  being  (a)  that  his  Honor  thus  took 
from  the  jury  the  consideration  of  whether 
the  conduct  of  the  defendants  was  wilful, 
unlawful,  and  malicious,  all  of  which  ele- 
ments were  necessary  to  make  out  the  of- 
fense; and  (b)  his  Honor  thus  charged  on 
the  facts  and  directed  the  veruict  of  the 
jury.  In  State  v.  Doig,  2  Rich.  L.  179,  ap- 
proved in  State  v.  Toney,  15  S.  C.  413,  the 
court  declared  that  "malice  is  a  term  of 
art,  implying  wickedness  and  excluding  a 
just  cause  or  excuse.  It  is  implied  from  an 
unlawful  act  wilfully  done,  jintil  the  con 
trary  be  proved."  In  an  indictment  for 
malicious  mischief  it  is  not  necessary  to 
show  personal  ill-will  against  the  owner 
of  the  property,  but  malice  as  an  ingredi- 
ent of  the  offense  may  be  inferred  from  the 
wilful  doing  of  an  unlawful  act  without 
just  cause  or  excuse,  and  both  wilfulness 
and  malice  may  be  inferred  when  the  un- 
lawful act  is  done  in  such  a  wanton  and 
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reckless  spirit  as  to  show  a  mind  disposed 
to  mischief.  The  charge  was  in  harmony 
with  this  view,  and  was  not  a  charge  upon 
the  facts. 

It  is  finally  contended  that  the  court 
erred  in  forcing  counsel  to  argue  the  mo- 
tion for  new  trial  without  preparation. 
Motion  for  new  trial  was  made  on  the 
ground  that  the  state  had  failed  to  make 
out  a  case  of  conspiracy.  Counsel  are  sup- 
posed to  be  ready  to  argue  a  motion  for 
new  trial  on  the  minu/tes  when  made,  and 
there  are  good  reasons  ffor  disposing  of  such 
motions  while  the  pifoceedings  and  .testi- 
mony are  fresh  in  the  mind.  The  time  for 
arguing  such  motions  is  under  the  control 
of  the  court,  and  we  cannot  say  there  is 
error  in  this  matter. 

The  exceptions  are  overruled,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Gary,  A.  J.,  and  Woods  and  Hydrick, 
JJ.^  concur. 


ARKANSAS  SUPREME  COURT. 

SOLOMON  MOORE,  Appt., 

V. 

LOUISIANA  ARKANSAS  RAILWAY  COM- 
PANY. 

(—  Ark.  — ,  137  S.  W.  820.) 

Carrier  —  arrest  of  passenger  —  liabili- 
ty. 

A  railroad  company  is  liable  for  the  ar- 
rest of  a  passenger  on  a  false  charge  of 
larceny  of  a  watch  fob,  by  the  auditor  in 
charge  of  its  train,  whether  he  was  acting 
in  the  scope  of  his  authority  in  securing 
the  arrest  or  not,  since  its  obligation  to- 
wards the  passenger  includes  protection 
from  intentional  ill  treatment  from  the 
agents  in  charge  of  its  train. 

(May  16,  1911.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hempstead  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  recover  damages  for 
tlie  alleged  wrongful  arrest  of  plaintiff  by 
defendant's  servant  while  a  passener  on  its 
train.    Reversed. 

Statement  by  Kirby,  J.: 

Appellant  brought  an  action  for  damages 
against  appellee  upon  the  following  com- 
plaint: "The  plaintiff,  Solomon  Moore,  states 
that  on  the  29  th  day  of  December,  1908,  he 
purchased  of  the  defendant,  Louisiana  &  Ar- 
kansas Railway  Company,  a  railway  corpo- 
ration operating  a  line  of  railway  from 
Hope,  Arkansas,  to  some  point  in  the  state  of 
Louisiana,  a  ticket  from  Stamps,  Arkansas, 
to  Sibley,  Louisiana;  that  he  paid  the  said 
defendant  company  for  said  ticket,  and  en- 
tered one  of  its  cars,  and  became  a  passen- 
ger on  its  said  train;  that  he  was  carried 
as  a  passenger  upon  said  ticket  to  Minden, 
Ix)ui8iana,  and  at  said  point  the  auditor  of 
the  said  defendant's  train  in  charge  thereof 
wrongfully  and  falsely  accused  the  plaintiff 
of  having  stolen  a  certain  watch  fob  which 
tlie  plaintiff  then  had  in  his  possession, 
wrongfully,  maliciously,  and  falsely,  and 
without  reasonable  cause,  caused  the  plain- 
tiff to  be  arrested  and  removed  from  said 
train  and  imprisoned  for  thc'space  of  about 
one-half  hour;  that  the  plaintiff  was  entire- 
ly innocent  of  the  said  charge  of  larceny, 
and  was  publicly  arrested  in  said  car,  and 
taken  through  the  streets  of  the  town  of 
Minden  to  a  public  bank,  where  he  was  fur- 
ther publicly  accused  of  said  larceny,  and 
thereafter,  without  taking  him  before  any 
magistrate  for  trial,  the  officer  whom  the 
defendant's  auditor  had  caused  to  arrest 
plaintiff  liberated  him,  and  that  no  charge 
was  ever  preferred  against  him  in  any  court; 
that  while  in  said  train  the  said  auditor 
caused  the  officer  whom  he  had  secured  to 


Note.  —  lAahility  of  isarHer  for  turongful 
arrest  of  passenger  caused  hy  serv' 
ant. 

The  earlier  cases  on  this  question  are 
collected  in  a  note  to  Schmidt  v.  New  Or- 
leans R.  Co.  7  L.R.A.(N.S.)    162. 

For  cases  involving  liability  for  the  acts 
of  special  police  officers  appointed  by  public 
authority,  see  McKain  v.  Baltimore  &  O.  R. 
Co.  23  L.R.A.(N.S.)  289,  and  Pennsylvania 
R.  Co.  ▼.  Kelly,  30  L.R.A.(N.S.)  481,  and 
notes  appended  thereto. 

As  to  the  duty  of  a  carrier  to  protect  its 
passengers  from  arrest,  see  Mayneld  v.  St. 
Louts,  L  M.  &  S.  R.  Co.  32  L.R.A.(N.8.) 
525,  and  note. 

On  the  general  question  of  the  liability  of 
the  master  for  arrest  or  false  imprisonment 
bv  a  servant  employed  as  a  detective,  police- 
54  L.R.A.(N.S.) 


man,  or  watchman,  see  notes  to  Milton  v. 
Missouri  P.  R.  Co.  4  L.R.A.(N.S.)  282,  and 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28  L.R.A. 
(N.S.)  88. 

In  Davis  v.  Chesapeake  &  O."  R.  Co. 
61  W.  Va.  246,  9  L.R.A.(N.S.)  993,  60  S. 
E.  400,  where  plaintiff,  who  failed  to  get  off 
at  the  station  to  which  he  had  paid  his  fare, 
was  arrested  by  the  conductor  and  subse- 
quently turned  over  to  the  police  authori- 
ties for  attempting  to  defraud  the  company, 
it  was  held  that  he  was  entitled  to  recover 
punitive  damages  against  the  company. 

In  Elser  y.  Southern  P.  Co.  7  Cal.  App. 
493,  94  Pac.  862,  where  a  police  officer  ar- 
rested a  passenger,  not  on  his  own  initia- 
tive or  on  account  of  what  he  saw  himself, 
but  because  the  conductor  told  him  to  do  so 
and  promised  to  prefer  charges  against  him, 
it  was  held  that  the  company  was  liable. 
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wrongfully  take  from  the  possession  of  the 
plaintiff  the  said  watch  fob,  which  has  never 
been  delivered  back  to  hini;  that  the  plain- 
tiff lost  his  train,  and  was  compelled  to  hire 
a  conveyence  at  the  cost  of  one  ($1)  dol- 
lar to  transport  him  to  Sibley,  the  place  to 
which  he  had  purchased  a  ticket;  that  he 
was  greatly  humiliated  and  mortified  and 
chagrined  by  being  publicly  arrested  for  the 
alleged  crime  of  larceny;  and  he  has  been 
damaged  thereby  in  the  sum  of  twenty-five 
hundred  ($2,500)  dollars;  that  said  arrest 
was  wrongful,  malicious,  and  without  any 
just  or  reasonable  cause,  and  that  plaintiff 
is  entitled  to  receive  a  further  sum  of 
twenty-five  hundred  dollars  ($2,500)  dollars 
as  punitory  damages.  He  therefore  prays 
judgment  for  five  thousand  ($5,000)  dollars 
and  for  costs  and  for  all  general  and  spe- 
cial  relief." 

A  general  demurrer  was  interposed  to  the 
complaint  and  sustained  by  the  court,  and. 


plaintiff  declining  to  plead  further,  the  com- 
plaint was  dismissed,  and  from  this  judg- 
ment plaintifl*  appealed. 

Messrs.  Rector  &  Sawyer  for  appellant. 

Messrs.  Henry  Mbore  and  Henry 
Moore,  Jr.,  for  appellee: 

The  auditor  cannot  be  held  to  have  been 
acting  for  the  railroad  in  pointing  out  the 
plaintiff  as  a  suspected  person,  and  it  is 
not  liable. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hackett, 
68  Ark.  384,  41  Am.  St.  Rep.  105,  24  S.  W. 
881;  Little  Rock  Traction  &  Electric  Co.  v. 
Walker,  65  Ark.  149,  40  L.R.A.  473,  46  S. 
W.  67 ;  Chicago,  R.  L  &  P.  R.  Co.  v.  Nelson, 
87  Ark.  524,  113  S.  W.  44;  St.  Louis,  I.  M. 
&  S.  R,  Co.  V.  Morrow,  88  Ark.  683,  115  S. 
W.  173;  Sweeden  v.  Atkinson  Improv.  Co. 
93  Ark.  403,  27  L.R.A.(N.S.)  124,  125  S. 
W.  439. 


In  Carmody  v.  St.  Louis  Transit  Co.  122 
Mo.  App.  338,  99  S.  W.  495,  where  plaintiff 
was  arrested  by  a  policeman  on  the  direction 
of  the  division  road  officer,  who  promised 
t')  prefer  charges  against  plaintiff  for  dis- 
turbing the  peace,  it  was  held  that  the  com- 
pany was  liable  therefor. 

In  Baumstein  v.  New  York  Citv  R.  Co.  56 
Misc.  498,  107  N.  Y.  Supp.  23,' where  the 
conductor  unjustifiably  assaulted  a  passen- 
ger and  caused'  his  arrest,  it  was  held  that 
the  company  was  liable  for  the  whole  offense. 

In  Berry  v.  Carolina,  C.  &  0.  R.  Co.  — 
N.  C.  — ,  71  S.  E.  322,  it  was  held  that  the 
company  was  liable  for  the  arrest  of  a 
passenger,  which  was  ordered  by  defend- 
ant's traveling  passenger  agent,  who  was 
assisting  the  conductor  to  manage  the  train. 

In  Louisville  R.  Co.  v.  Kupper,  —  Ky.  — , 
118  S.  W.  266,  where  a  conductor  assaulted 
a  passenger,  ejected  him  from  the  car,  and 
continued  the  assault  off  the  car  and,  on  the 
approach  of  an  officer,  caused  him  to  be 
arrested,  it  was  held  that  the  company  was 
liable,  the  whole  proceeding  being  one  con- 
tinuing transaction,  thus  eliminating  the 
question  of  the  authority  of  the  conductor 
to  cause  plaintiff's  arrest  after  he  had  left 
the  car. 

However  in  (hir'ajro,  R.  T.  &  P.  R.  Co.  v. 
Nelson,  87  Ark.  524,  113  S.  W.  44,  where 
plaintiffs,  who  held  tickets  for  passage  on 
defendant's  train,  were  refused  admission  to 
the  train  shed  by  the  gate  keeper,  and  on 
insisting  on  their  right  to  admission  were 
taken  in  charge  by  a  policeman,  at  the  re- 
quest of  the  gate  keeper,  and  placed  under 
arrest,  the  policeman  being  under  the  au- 
thority of  the  chief  of  police,  and  at  the 
station  in  the  capacity  of  an  ordinary  police- 
man, though  one  half  his  salary  was  paid 
by  the  railroad  company  in  consideration 
of  his  being  stationed  at  the  depot,  it  was 
held  that  the  company  was  not.  liable,  be- 
cause the  policeman  was  not  in  its  employ 
34  L.R.A.(N.S.) 


and  the  gate  keeper  had  no  authority  to  di- 
rect him  to  make  the  arrest. 

In  Mayfield  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
—  Ark.  — ,  32  L.R,A.(N.S.)  625,  133  S.  W. 
168,  where  defendant's  station  agent  acting 
for  a  friend  for  the  purpose  of  stopping 
plaintiff,  a  passenger,  who  was  eloping  with 
the  friend's  daughter,  sent  telegrams  rep- 
resenting that  plaintiff  had  stolen  some  of 
the  railroad  company's  property  and  thus 
caused  his  arrest  by  the  public  authorities, 
it  was  held  that  the  company  was  not  lia- 
ble, as  it  was  not  within  the  real  or  ap- 
parent scope  of  the  station  agent's  author- 
ity to  cause  the  arrest  of  any  party,  even 
for  the  larceny  of  defendant's  property. 

In  Decker  v.  Lackawanna  &  W.  Valley  R. 
Co.  39  Pa.  Super.  Ct.  225,  where  the  con- 
ductor telegraphed  for  instructions  as  to 
what  to  do  with  a  disorderly  crowd  on  his 
train,  and  was  instructed  that  the  police 
would  be  waiting  at  the  station,  but  not 
to  have  any  passengers  arrested  for  any- 
thing done  on  the  train,  and  the  police  were 
also  instructed  by  defendant's  officers  not 
to  make  arrests,  but  did  nevertheless  ar- 
rest the  plaintiff,  the  conductor  merely 
pointing  out  the  disorderly  crowd  when 
requested,  as  they  were  leaving  the  train, 
it  was  held  that  the  company  was  not  lia- 
ble even  if  the  conductor  participated  in 
the  arrest,  as  he  was  acting  at  that  time 
outside  of  the  scope  of  his  apparent  au- 
thority. 

And  in  Zeccardi  v.  Yonkers  R.  Co.  190 
N.  Y.  389,  17  L.R.A.(N.S.)  770,  83  N.  E. 
31,  where  a  passenger  left  the  car  to  stop  a 
fight  between  the  conductor  and  another 
passenger,  and  was  himself  assaulted  and 
turned  over  to  the  police  imder  a  false 
charge  by  defendant's  employees,  it  was 
held  that  the  company  was  not  -liable,  be- 
cause the  acts  complained  of  occurred  when 
plaintiff  entered  upon  an  enterprise  totally 
disconnected  with  the  carriage.       R.  L.  S. 
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Kirby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  complaint  is  in- 
sufficient because  it  does  not  allege  that 
the  auditor  was  acting  within  the  scope  of 
hia  authority. 

It  alleges  that  appellant  was  a  pas- 
senger upon  appellee's  train,  having  pur- 
chased a  ticket  from  Stamps,  Arkansas,  to 
Sibley,  Louisiana,  and  that  upon  reaching 
Minden,  Louisiana,  the  auditor  in  charge 
of  the  train  wrongfully  and  falsely  accused 
appellant  of  larceny,  and  wrongfully,  mali- 
ciously, and  falsely,  and  without  reasonable 
cause,  caused  the  appellant  to  be  arrested 
and  removed  from  the  train  and  imprisoned ; 
that  he  was  entirely  innocent  of  the  charge 
of  larceny,  and  following  other  allegations 
of  his  arrest  and  the  taking  of  the  property 
from  him  and  his  public  humiliation,  his 
liberation  without  any  charge  being  pre- 
ferred against  him  in  court,  that  he  lost 
his  train,  and  was  compelled  to  hire  a 
conveyance  to  complete  his  journey  to  his 
destination,  Sibley.  The  complaint  sufHcient- 
ly  alleges  a  violation  of  the  contract  of  car- 
riage by  the  railway  company  and  its  duty 
to  him  as  a  passenger,  and  it  was  not  ne<^ 
essary  to  state  that  the  auditor  who  was  al- 
leged to  be  in  charge  of  the  train  was  act- 
ing within  the  scope  of  his  authority  in 
causing  his  wrongful  arrest  and  removal 
from  the  train.  A  carrier  of  passengers  is 
an  insurer  of  the  safety  of  the  passenger 
against  wilful  assaults  by,  and  intentional 
ill  treatment  from,  its  servants  and  agents 
in  charge  of  the  train,  as  the  auditor  was  al- 
leged, and,  by  the  demurrer,  admitted  to  be. 

It  is  so  responsible  for  such  conduct  upon 
the  part  of  any  servant,  whether  in  charge 
of  the  train  or  not,  the  performance  of 
whose  duties  relate  to  the  comfort  or  safety 
of  the  passengers,  and  furnish  opportunity 
or  require  him  to  come 'in  personal  contact 
with  them.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Dowgiallo,  82  Ark.  289,  101  S.  W.  412; 
St  Louis  &  8.  F.  R.  Co.  v.  Kil- 
Patrick,  67  Ark.  47,  64  S.  W.  971;  Baum- 
stein  V.  New  York  City  R.  Co.  56  Misc. 
498.  107  N.  Y.  Supp.  23;  Zeccardi  v.  Yon- 
kers  R.  Co.  190  X.  Y.  389,  17  L.R.A.(N.S.) 
770,  83  N.  E.  31;  2  Wliitc,  Personal  Inju- 
ries on  Railroads,  §§  728,  737.  In  Mayficld 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  —  Ark.  — , 
32  L.R.A.(N.S.)  625,  133  S.  W.  170,  after 
defining  the  duty  of  the  carrier  to  protect 
its  passengers  from  assault  and  injury  dur- 
ing the  performance  of  the  contract  of  car- 
riage, the  court  said:  "It  is  therefore  lia- 
ble for  any  wrongful  arrest  of  a  passenger 
made  or  procured  by  its  servants  in  charge 
of  the  train;  and  it  is  also  liable  for  an 
illegal  arrest  of  the  passenger  made  by  oth- 
ers which,  in  the  exercise  of  due  diligence,  it 
34  L.R.A.(N.S.) 


could  have  prevented — [citing  authorities]." 
Ihe  complaint  is  sufficient,  and  the  court 
erred  in  sustaining  the  demurrer,  and  the 
judgment  is  reversed  and  the  cause  remand- 
ed, with  directions  to  overrule  it,  and  for 
further   proceedings   according   to  law. 


IlililNOIS    SUPREME    COURT. 

•  PEOPLE  OF  THE  STATE  OF  ILLINOIS 

V. 

CHRIST  NOLAN,  Plff.  in  Err. 

(250  111.  351,  95  N.  E.  140.) 

Indictment  —  robbery  *  deflnlteness  — 
pin  —  stud. 

An  indictment  for  robbery  in  taking  a 
stud  or  stone  ornament  supported  by  a 
screw  or  spiral  is  sufficient,  which  de- 
scribes it  as  a  pin. 

(Cartwright  and  Vickers,  JJ.,  dissent.) 

(April  19,  1911.) 

Note,  —  Sufjiciirncy  of  description  of 
property  in  an  indictmetit  for  robbery 
or  larceny  from  person. 

Robbery  and  larceny  from  the  person  are, 
in  the  strict  sense,  offenses  against  both 
the  person  and  the  property.  That  is,  in 
order  to  commit  robbery,  property  must  be 
taken,  which  is  larceny,  by  violence  of  the 
person  of  one  put  in  fear.  In  an  indictment 
for  larceny,  the  property  stolen  must  be 
described  with  considerable  particularity, 
in  order  that  the  accused  mav  know  the 
particular  property  for  the  taking  of  which 
he  stands  charged.  Therefore,  as  the  tak- 
in<r  of  property  is  an  essential  element  of 
robbery,  it  would  seem  to  the  writer  that 
an  indictment  for  robbery  or  larceny  from 
the  person  must  describe  specifically  and 
clearly  the  property  taken,  in  order  that 
the  defendant  may  fully  know  not  only  the 
nature  of  the  unlawful  acts  charged  against 
him,  but  also  facts  sufficient  to  enable  him 
to  identify  the  particular  property  alleged 
to  have  been  taken ;  the  latter  for  the  reason 
that  he  may  thereby  be  enabled  fully  to 
prepare  his  defense.  Of  course,  the  degrees 
of  robbery  are  not  determined  by  the  value 
of  the  article  or  articles  taken,  as  in  lar- 
cenv,  and  therefore  an  indictment  for  rob- 
bery  or  larceny  from  the  person  would  not 
require  the  actual  value  of  the  property 
taken  to  be  averred,  unless  it  were  essential 
to  the  description,  for  purposes  of  identifi- 
cation.  But  in  other  respects  there  seems 
to  be  no  real  reason  why  the  description  of 
the  articles  taken  in  an  indictment  for  rob- 
bery or  larceny  from  the  person  should  not- 
be  set  out  with  as  great  particularity  as  in 
an  indictment  for  larceny  or  theft.  And  in 
the  last  analysis  there  is  little  real  conflict 
among  the  authorities  as  to  the  fundamen- 
tal rules  governing  the  determination  of  the 
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ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  robbery.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijoals  Greenberg  and  John  F. 
Tyrrell,  for  plaintiff  in  error: 

An  indictment  should  describe  with  rea- 
sonable certainty  the  property  alleged  to 
have  been  taken. 

Robinson  v.  Com.  32  Gratt.  870;  State 
V.  Dawes,  75  Me.  51. 

The  particular  property  alleged  to  have 
been  taken  in  an  indictment  for  robbery 
must  be  proved  at  the  trial. 

32  Cyc.  Law  &  Proc,  p.  3805;  People  v. 
Richards,  138  CaL  128,  68  Pac.  477,  14 
Am.  Crim.  Rep.  621;  Com.  v.  Cahill,  12 
Allen,  540;  Harris  v.  State,  —  Tex.  Crim. 


Rep.  — ,  30  S.  W.  221 ;  Coffelt  v.  State,  27 
Tex.  App.  608,  11  Am.  St.  Rep.  205,  11 
S.  W.  639;  People  v.  Jones,  5  Lans.  340; 
Com.  V.  McManiman,  5  Pa.  Co.  Ct.  496. 

An  indictment  charging  a  defendant  with 
taking  a  diamond  ring  will  not  support  a 
conviction  for  taking  a  diamond  stud. 

State  V.  Plant,  209  Mo.  312,  107  S.  W. 
1076. 

Messrs.  Thomas  Marshall  and  Clandc 
F.  Smith,  with  W.  H.  Stead,  Atty.  Gen., 
Fred  H.  Hand,  and  John  E.  W.  Way- 
man,  for  defendant  in  error: 

The  indictment  is  sufficient,  as  allega- 
tions descriptive  of  the  property  taken  are 
not  essential  in  order  to  show  the  nature  of 
the  accusation. 

Newcomb  v.  State,  37  Miss.  397;   Burke 


sufficiency,  as  to  description  of  the  prop- 
erty taken,  in  the  kinds  of  indictment  under 
discussion.  The  fact  is,  that  nearly  all 
courts,  except,  of  course,  as  to  the  element 
of  actual  value-  of  the  property  taken,  re- 
quire an  indictment  for  robbery  or  larceny 
from  the  person  to  describe  the  property 
taken  with  definitencss  sufficient  to  satisfy 
an  indictment  for  larceny,  although  they 
contain  no  statement  to  that  effect,  and  are 
sometimes  conflicting  as  to  degree  of  de- 
tail necessary. 

It  has  been  expressly  held  that  robbery 
is  simply  aggravated  larceny,  and  that  the 
same  particularity  should  be  observed  in  de- 
scribing the  property  taken  as  is  required 
in  indictments  for  theft.  See  Winston  v. 
State,  9  Tex.  App.  143,  holding  that  an  in- 
dictment describing  the  property  taken  as 
"one  currency  note  of  tne  value  and  de- 
nomination of  ten  dollars,  a  further  and 
more  particular  description  of  which 
is  to  the  grand  jury  unknown,"  was 
insufficient,  it  being  said  that  it  should 
at  least  have  alleged  of  what  nation, 
country,  or  state  the  note  was  cur- 
rency. But  that  this  case  is  not  good  law 
as  to  the  degree  of  particularity  of  descrip- 
tion necessary,  see  Kirk  v.  State,  35  Tex. 
Crim.  Rep.  224,  32  S.  VV.  1045,  in  which  an 
indictment  for  robbery,  describing  the  money 
taken  as  "certain  silver  coins,  to  wit:  three 
silver  dollars  in  coin,  of  the  value  of  $3, 
one  fifty-cent  piece  in  coin  of  the  value  of 
50  cents,  and  one  ten-cent  piece  in  coin  of 
the  value  of  10  cents,  and  one  nickel  coin  of 
the  value  of  5  cents,"  was  held  sufficient, 
it  being  said  that  the  court  would  presume 
and  hold  that  the  allegations  referred  to 
money  of  the  United  States  of  America. 
See  also  Thompson  v.  State,  35  Tex.  Crim. 
Rep.  611,  34  S.  W.  629;  Moore  v.  State, 
36  Tex.  Crim.  Rep.  88,  35  S.  W.  668;  Col- 
ter V.  State,  37  Tex.  Crim.  Rep.  284,  39  S. 
W.  676;  White  v.  State,  —  Tex.  Crim.  Rep. 
— ,  57  S.  W.  100;  Gables  v.  State,  —  Tex. 
Crim.  Rep.  — -,  68  S.  W.  288;  Fay  v.  State, 
—  Tex.  Crim.-  Rep.  — ,  70  S.  W.  744;  Wil- 
son V.  State,  —  Tex.  Crim.  Rep.  — ,  72  S. 
VV.  862,  and  Parrent  v.  State,  —  Tex.  Crim. 
34  L.R.A.(N.S.) 


Rep.  — -,  76  S.  W.  474.  It  should  also  be 
noted,  however,  that  an  indictment  for  lar- 
ceny would  seldom  require  the  particularity 
of  description  held  necessary  by  the  court  in 
Winston  v.  State. 

But  some  cases  adhere  to  the  broad  rule 
announced  in  People  v.  Nolan,  namely,  that 
the  indictment  need  not  contain  allegations 
as  to  the  kind  and  value  of  the  property 
alleged  to  have  been  taken,  for  the  reasou 
that  force  or  fear  is  the  main  element  or 
gist  of  the  offense.  To  this  effect  are  the 
following  cases  with  the  respective  descrip- 
tions therein  held  sufficient:  Wesley  v. 
State,  61  Ala.  282  ("thirty  dollars  in  green- 
backs, national  bank  notes,  gold  or  silver 
coin  of  the  United  States") ;  Burke  v.  Peo- 
ple, 148  111,  70,  35  N.  E.  376  ("bank  bills, 
treasury  notes,  and  one  pocketbook")  ; 
Schroeder  v.  People,  196  111.  211,  63  N.  E. 
678  (national  bank  bills  and  United  States 
treasury  notes  of  stated  value,  but  of  divers 
denominations,  unknown  to  the  jury)  ; 
State  V.  Howerton,  58  Mo.  581,  (mules,  har- 
ness, and  wagon) ;  People  v.  Loop,  3  Park. 
Crim,  Rep.  559,  ("certain  money  .  .  ., 
to  wit:  current  bank  bills  of  the  value  of 
fifteen  dollars,  silver  coin  of  the  value  of 
three  dolars")  ;  State  v.  Burke,  73  N.  C. 
83  (one  one-dollar  United  States  treasury 
note,  issued  by  the  Treasury  Department 
of  the  United  States  government  for  the 
payment  of  one  dollar). 

In  Burke  v.  People,  148  111.  70,  35  N.  E. 
376,  the  court  said:  "On  a  charge  of  rob- 
bery, if  it  appears  that  one  makes  an  as- 
sault on  another,  and,  against  the  will  of 
the  one  assaulted,  takes  from  his  person  his 
money,  goods,  or  otlier  valuable  thing,  by 
force  or  intimidation,  the  offense  is  shown. 
Tlie  gist  of  the  offense  is  the  force  or  in- 
timidation, and  the  taking  from  the  per- 
son against  his  will  a  thing  of  value  be- 
longing to  the  person  assaulted.  In  such 
case  it  is  not  material  or  necessary  to  ac- 
curatey  describe  or  prove  the  particular 
identity  or  value  of  the  property  taken  from 
the  person  further  than  to  show  it  was  the 
property  of  the  person  assaulted^  or  in  his 
care,  and  had  a  value." 
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T.  People,  148  III.  70,  35  N.  E.  376;  Waller 
V.  People,  175  III.  221,  51  N.  E.  900;  1  Mc- 
Clain,  Crim.  Law,  §  603. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Sidney  Campbell,  Robert  Boyd,  Frank 
Noonan,  and  the  plaintiff  in  error,  Christ 
Nolan,  were  indicted  at  the  September  term, 
1907,  of  the  criminal  court  of  Cook  county, 
for  robbing  Maurice  A.  Schenick,  on  the 
13th  day  of  August,  1907,  of  ''one  pin,  of 
the  value  of  $400."  Noonan  was  acquitted, 
and  Campbell,  Boyd,  and  the  plaintiff  in 
error  were  found  guilty,  under  said  indict- 
ment. The  case  as  to  Campbell  was  Con- 
sidered by  this  court  in  People  v.  Campbell, 
234  III.  391,  123  Am.  St.  Rep.  107,  84  N.  E. 


1035,  14  A.  &  E.  Ann.  Cas.  186.  The  facts 
as  to  the  robbery  are  sufficiently  set  out  in 
that  opinion,  and  need  not  be  restated  here. 

It  is  contended  that  the  property  is  not 
sufficiently  described  in  the  indictment  to 
comply  with  §  9  of  article  2  of  the  Con- 
stitution, which  provides  that  "the  ac- 
cused shall  have  the  right  ...  to  de- 
mand the  nature  and  cause  of  the  accusa- 
tion," etc.;  and  it  is  further  contended  that 
there  is  a  variance  between  the  proof  and 
the  indictment,  the  latter  describing  the 
property  as  "one  pin,"  while  in  the  evidence 
it  is  called  a  "diamond  stud,"  a  "stud  soli- 
taire  with  a  screw"  or  "spiral." 

The  gist  of  the  offense  of  robbery  is  ths 
force  or  intimidation,  and  the  taking  from 
the   person,   against   his   will,   of   a  thing 


And  in  some  jurisdictions  the  rule  is 
that  the  indictment  or  information  need 
only  describe  the  property  alleged  to  have 
been  taken  with  sufficient  certainty  to  enable 
the  jury  to  say  whether  the  property  al- 
\eged  to  have  been  stolen  is  the  same  as 
that  referred  to  in  the  information  or  in- 
dictment, and  to  enable  the  court  to  know 
judicially  that  it  could  have  been  the  sub- 
ject-matter of  the  offense  charged.  See  Peo- 
ple V.  Nolan  and  State  v.  Sanders,  14  N. 
D.  203,  103  N.  W.  419,  in  which  the  follow- 
ing description  Was  held  sufficient:  "One 
leather  pockettook,  one  small  gold  framed 
photograph,  picture  of  .  .  .  [accused], 
one  hunting  knife,  and  certain  and  divers 
coins,  to  wit:  pennies,  lawful  money  of  the 
United  States,  the  exact  number  to  the  affi- 
ant unknown,"  all  of  which  was  of  specified 
aggr^ate  value. 

As  to  whether  value  is  an  essential  ele- 
ment of  description,  there  is  a  contrariety 
of  conclusion;  but  in  many  instances  this 
may  be  accounted  for  by  the  fact  that  the 
actual  value  is  held  either  wholly  imma- 
terial, or  else  would  not  be  essential  in  or- 
der to  render  the  description  sufficiently 
definite  and  certain. 

Of  course,  the  question  of  the  necessity  of 
setting  out  the  vaue  of  the  article  taken  is 
discussed  herein  only  so  far  as  that  ques- 
tion enters  into  the  determination  of  the 
suffieiencj  of  the  general  description  in  the 
indictment. 

In  California  the  property  taken  must  be 
of  "some  intrinsic  value;"  and  it  is  held 
unnecessary  to  allege  the  value  of  the  prop- 
erty taken,  it  being  said  t^  be  sufficient  to 
show  some  value.  People  v.  Stevens,  141 
Cal.  488,  75  Pac.  62  (one  purse  containing 
twenty-eight  dollars  and  sixty-two  cents  in 
lawful  money  of  the  United  States) . 

And  in  Rex  v.  Bingley,  5  Car.  &  P.  602, 
in  holding  sufficient  a  description  in  the 
following  language:  "One  piece  of  writing 
paper  oi  the  value  of  one  penny,  one  other 
piece  of  paper  of  the  value  of  one  penny, 
and  one  written  memorandum  of  the  value 
of  one  penny,"  it  was  said  that  the  value 
was  immaterial  as  long  as  there  was  a  value. 


and  that  the  prosecuting  witness,  by  carry- 
ing the  papers  in  his  pocket,  had  showed 
that  he  considered  them  of  some  value. 

And  in  Brown  v.  State,  120  Ali^  342,  25 
So.  182,  it  was  held  that  an  indictment  for 
robbery  in  taking  a  pocketbook  need  not  de- 
scribe everything  contained  therein  when 
stolen,  it  being  said  to  be  sufficient  to  pro- 
ceed for  the  taking  of  any  part  of  its  con- 
tents which  were  of  value. 

So  it  has  been  held  that  an  allegation 
that  the  property  taken  was  "one  check  or 
draft"  was  sufficient  where  it  was  set  out 
in  the  indictment  according  to  its  tenor,  and 
that  it  was  not  necessary  in  such  case  to 
allege  that  the  instrument  had  any  specific 
value.  Williams  v.  State,  34  Tex.  Crim. 
Rep.  623,  31  S.  W.  405. 

And  in  Williams  v.  State,  10  Tex.  App. 
8,  the  description,  "one  certain  sheep,"  was 
held  sufficient  to  apprise  the  accused  as  to 
what  he  had  to  meet  on  the  trial,  without 
any  allegation  as  to  the  value  of  the  sheep 
alleged  to  have  been  taken. 

So,  property  described  as  "one  valise  con- 
taining clothing  to  the  value  of  twenty  dol- 
lars" has  been  held  sufficiently  described  as 
to  value,  within  a  rule  requiring  a  distinct 
averment  as  to  the  value  of  the  property 
alleged  to  have  been  taken.  Jackson  v. 
State,  69  Ala.  249. 

It  has  also  been  held  that  when  the  stat- 
ute does  not  make  the  precise  value  of  the 
property  taken  an  essential  element  of  the 
crime,  or  in  any  way  make  the  punishment 
depend  thereon,  it  is  not  necessary  to  speci- 
fy such  value  in  describing  such  property  in 
the  indictment.  The  following  cases  are  of 
this  class:  State  v.  Perley,  86  Me.  427, 
41  Am.  St.  Rep.  564,  30  Atl.  74,  9  Am.  Crim. 
Rep.  604  ("certain  money  and  one  silver 
watch  and  watch  chain") ;  Com.  v.  Burke, 
12  Allen,  182  (one  wallet  and  certain  bank 
bills) ;  State  v.  La  Chall,  28  Utah,  80,  77 
Pac.  3  (money). 

In  the  following  cases,  which  merely  de- 
.termine  the  sufficiencv  of  the  respective  de- 
scriptions, without  discussing  the  general 
rules  involved,  the  descriptions  set  out  have 
been  held  sufficient:     Wesley  t.  State,  61 
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of  value  belonging  to  him.  In  such  case  it 
is  not  necessary  or  material  to  describe  ac- 
curately or  prove  the  particular  identity  or 
value  of  the  property  taken,  further  than  to 
show  it  was  the  property  of  the  person  as- 
saulted or  in  his  care,  and  had  a  value. 
Burke  v.  People,  148  HI.  70,  35  N.  E.  376; 
Schroeder  v.  People,  196  111.  211,  63  N.  E. 
678.  The  words  "pin"  and  "stud"  were  both 
used  in  referring  to  this  identical  property 
in  People  v.  Campbell,  supra,  and  no  ques- 
tion was  raised,  either  by  counsel  or  the 
court,  that  the  property  was  not  properly 
described  as  "one  pin"  in  the  indictment,  or 
that  the  terms  "pin"  and  "stud"  could  not 
be  used  interchangeably.  Webster  defines  a 
pin  as  "an  ornament  .  .  .  fastened  to 
the  clothing  by  a  pin;"  "a  piece  of  wood, 
metal,  etc.,  generally  cylindrical,  used 
.  .  .  as  a  support  by  which  one  article 
may    be    suspended    from    another."      New 


Int.  Diet.  See  also  Standard  Diet.  In  Rex 
V.  Moore,  1  Leach,  C.  L.  335,  an  ornament 
was  described  in  the  indictment  as  "one 
diamond  pin."  In  commenting  on  this  case 
in  2  Russell  on  Crimes,  6th  ed.  p.  88,  the 
author  describes  this  ornament  as  "a  heavy 
diamond  pin,  with  a  corkscrew  stalk  twisted 
in  a  lady's  hair." 

In  this  case  the  diamond  ornament  was 
fastened  to  or  suspended  from  the  shirt  by 
a  corkscrew  piece  of  metal.  Manifestly, 
under  the  authorities  cited,  the  property  in 
question  was  correctly  described  as  a  pin. 
This  question  was  not  raised  on  the  trial 
below  by  plaintiff  in  error  or  his  counsel. 
Evidently  he  was  not  misled  as  to  the 
property  described  in  the  indictment.  An 
indictment  for  robbery  sufficiently  de- 
scribes the  property  taken  if  it  enables  the 
jury  to  identify  the  chattels  stolen  with 
those  referred  to  in  the  indictment.     State 


Ala.  282  ("thirty  dollars  in  greenbacks, 
national  bank  notes,  gold  or  silver  coin  of 
the  United  States") ;  Brown  v.  State,  120 
Ala.  342,  25  So.  182  ("one  two-dollar  United 
States  Treasury  note")  ;  Nevill  v.  State,  133 
Ala.  99,  32  So.  59G  ("a  bunch  of  keys  of 
the  value  of  one  dollar"  and  "a  knife  of  the 
value  of  seventy-five  cents" ) ;  Ibid.  ( "thirty 
cents  in  specie  coin  of  the  United  States, 
consisting  of  one  piece  of  the  denomination 
of  twenty-five  cents,  and  one  piece  of  the 
denomination  of  five  cents" ) ;  Boyd  v.  State, 
153  Ala.  41,  45  So.  591  ("one  $10  bill,  of 
the  lawful  currency  of  the  United  States 
of  America,  of  the  denomination  of  $10) ; 
Montgomery  v.  State,  —  Ala.  — ,  63  So. 
991  (one  half  dollar,  one  quarter  dol- 
lar, and  four  dimes  in  silver  coinage 
of  the  United  States  of  America")  ;  Ibid, 
("current  silver  of  the  realm,  of  the 
value  of  one  dollar  and  fifteen  cents" )  ;  Peo- 
ple V.  Riley,  76  Cal,  98,  16  Pac.  644,  7  Am. 
Crim.  Rep.  600  ("lawful  money  of  the 
United  States," — not  defective  for  not  fur- 
ther describing  the  property  as  personal- 
ty) ;  People  v.  Howard,  3  Cal.  App.  30,  84 
Pac.  462  ("the  sum  of  twenty  dollars  and 
seventy-five  cents  in  lawful  money  of  the 
United  States  of  America") ;  Humphries  v. 
State,  100  Ga.  260,  28  S.  E.  25  ("five  dol- 
lars in  paper  money  of  the  value  of  five  dol- 
lars");  Terry  v.  State,  13  Ind.  70  ("one 
pocketbook  of  the  value  of  fifty  cents,  one 
bank  note  of  the  value  of  ten  dollars,  one 
bank  note  of  the  value  of  five  dollars,  and 
one  piece  of  gold  coin  of  American  coinage 
of  the  value  of  five  dollars" ) ;  Brennon  v. 
State,  25  Ind.  403  (United  States  legal  ten- 
der Treasury  notes  and  other  bank  notes, 
the  denomination  and  value  of  which  was 
alleged)  ;  State  v.  Plowman,  28  Kan.  569 
(sum  of  money  consisting  of  bank  bills  and 
United  States  Treasury  notes  of  stntod  ag- 
gregate value)  J  Com.  v.  Richards,  1  Mass. 
337  ("  a  bank  note  of  the  value  of  ten  dol- 
lars");  Com.  v.  Grifliths,  126  Muss.  252 
("one  promissory  note  then  and  there  of 
b4  L.R.A.(N.S.) 


the  currency  current  in  said  commonwealth, 
of  the  value  of  five  dollars") ;  State  v.  Gor- 
ham,  56  N.  H.  152  ('two  bank  bills  for  the 
payment  of  two  dollars  each") ;  Kirk  v. 
State,  35  Tex.  Crim.  Rep.  224,  32  S.  W. 
1045,  and  Moore  v.  State,  36  Tex.  Crim. 
Rep.  88,  35  8.  W.  668  (specified  sums  in 
coins  of  specified  values)  ;  Thompson  v. 
State,  35  Tex.  Crim.  Rep.  511,  34  S.  W.  629 
(specified  sum  of  the  value  of  specified 
sum) ;  Colter  v.  State,  37  Tex.  Crim.  Rep. 
284,  39  S.  W.  576,  and  Gables  v.  State,— 
Tex.  Crim.  Rep.  — ,  68  S.  W.  288  (speci- 
fied sum  "in  money  which  passed  current 
as  money  of  the  United  States  of  America," 
of  specified  value) ;  White  v.  State,  —  Tex. 
Crim.  "Rep.  — ,  57  S.  W.  100,  and  Parrent  v. 
State,  —  Tex.  Crim.  Rep.  — ,  76  S.  W.  474 
(specified  sum  "currency  money  of  the 
United  States  of  America,  of  the  value  of" 
specified  sum) ;  Fay  v.  State,  —  Tex.  Crim. 
Rep.  — ,  70  S.  W.  744  ("seventeen  dollars 
in  money,  each  of  the  value  of  one  dol- 
lar");  Moody  V.  State,  1  W.  Va.  337 
("thirty  United  States  notes  for  the  pay- 
ment of  divers  sums  of  money,  amounting 
in  the  whole"  to  a  certain  oum  of  certain 
value) ;  State  v.  Jackson,  26  W.  Va.  250 
("silver  coin  of  the  value  of  $2") ;  State 
V.  McCoy,  63  W.  Va.  69,  69  S.  E.  768  ("one 
promissory  note  of  the  value  of  $50.86,  one 
purse  of  the  value  of  twenty-five  cents,  and 
one  time  check  of  the  value  of  fifty  cents" ) ; 
McEntee  v.  State,  24  Wis.  45  ("one  wallet 
of  the  value  of  seventy-five  cents;  one 
United  States  note,  commonly  called  green- 
back, of  the  value  of  ten  dollars;  two  bills 
purporting  to  be  issued  by  some  national 
bank,  so  called,  of  the  value  of  five  dollars 
each") ;  Reg.  v.  Sharp,  2  Cox,  C.  C.  181, 
("pieces  of  copper  coin"  or  "copper  money"). 
And,  of  course,  under  statutes  which  pro- 
vide that  when  necessary  to  make  an  aver- 
ment in  an  indictment  or  information  as 
to  any  money  or  bank  bills  or  notes. 
United  States  Treasury  notes,  etc.,  it  shall 
be  sufficient  to  describe  such  money,  etc.. 
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V.  Burke,  73  N.  C.  83;  State  v.  Sanders,  14 
X.  D.  203,  103  N.  W.  419;  People  v.  Rich- 
ards, 136  Cal.  127,  68  Pac.  477,  14  Am. 
Crim.  Rep.  621;  34  Cyc.  Law  k  Proc.  p. 
1804. 

We  find  no  reversible  error  in  the  record. 
The  judgment  of  the  Criminal  Court  will 
be  affirmed. 

Oartwrlght,  J.,  dissenting; 

A  stud  is  not  a  pin,  either  in  common 
parlance  or  according  to  any  lexicographer. 
It  ia  defined  as  "a  detachable,  button-like 
dcTiee,  made  in  various  forms,  to  be  insert- 
ed through  one  or  more  button  holes  or  eye- 
lets, and  serve  as  a  fastener,  for  ornament, 
etc."  Webster's  New  Int.  Diet.  In  Rex  v. 
Moore,  1  Leach,  C.  L.  335,  the  indictment 
was  for  robbery,  and  the  ,only  question 
raised  or  considered  was  whether  the  taking 
was  with  sufficient  force  to  constitute  that 


crime.  The  ornament  consisted  of  seven 
buttons  of  peculiar  brilliancy,  fixed  on  a 
long  silver  screw-stock  of  considerable 
weight,  which  was  very  deeply  twisted  into 
the  hair  of  the  owner,  and  her  hair  was 
strongly  craped  all  around  it.  It  was  not 
a  stud,  and  bore  no  resemblance  to  one, 
and  while  the  question  whether  it  was  a  pin 
was  not  considered,  the  fact  that  a  part 
of  an  ornament  is  not  straight,  or  is  bent 
or  curved  for  greater  security,  would  not 
change  its  character,  provided  it  is,  in  fact, 
a  pin. 

Vickers,  J.: 

I  concur  in  the  dissenting  opinion  of  Mr. 
Justice  Cartwright. 

Petition    for    rehearing    denied   June    8, 
191h 


simply  as  money,  without  specifying  any 
particular  coin,  note,  bill,  or  currency,  the 
necessity  for  particularity  otherwise  '  re- 
quired in  an  indictment  for  robbery  does 
not  arise.  Under  such  statutes  the  follow- 
ing descriptions  have  been  held  sufficient: 
Specified  sum  of  "lawful  money  of  the  United 
States"  (Taylor  v.  State,  130  Ind.  66,  29  N. 
E.  415;  State  v.  Devine,  51  La.  Ann.  1296, 
126  So.  106;  State  v.  Burnett,  81  Mo.  119; 
State  V.  Calvert,  209  Mo.  280,  107  S.  W. 
1078;  and  State  v.  Johnston,  19  Wash.  410, 
53  Pac.  667) ;  specified  sum  "in  paper  cur- 
rency of  the  United  States  of  America" 
(State  ▼.  Carro,  26  La.  Ann.  377,  and  State 
▼.  Shonhausen,  26  La.  Ann.  421 ) ;  "one 
piece  of  current  gold  coin  of  American  coin- 
age, of  the  value  of  ten  dollars  .  .  . 
four  genuine  United  States  legal  tender 
notes,  commonly  called  greenbacks,  of  the 
value  of  twenty  dollars  each"  (State  v. 
Rush,  95  Mo.  199,  8  S.  W.  221);  and 
"money"  (McCarty  v.  State,  127  Ind.  223, 
26  N.  E.  665,  and  McGinnis  v.  State,  17 
Wyo.  106,  96  Pac.  525). 

But  in  Arnold  v.  State,  52  Ind.  281,  21 
Am.  Rep.  175,  it  was  held  that  the  word 
"denomination"  or  its  equivalent  must  be 
used  in  describing  notes  or  bills,  and  that 
an  indictment  charging  the  taking  of  'one 
national  bank  note  of  the  value  of  five 
dollars,  one  national  bank  note  or  bill  of 
the  value  of  ten  dollars,  and  three  United 
States  treasury  notes  or  bills  of  the  kind 
or  character  known  as  'greenbacks,'  and  of 
the  value  of  one  dollar  each,"  was  insuffi- 
cient, in  that  it  did  not  contain  a  proper 
and  sufficient  description  of  the  property 
taken. 

And  in  Croker  v.  State,  47  Ala.  53,  an 
indictment  for  robbery,  describing  the  prop- 
erty as  "ten  dollars  in  money  of  the  United 
States  currency,"  was  held  too  indefinite,  in 
that  it  did  not  describe  with  sufficient  cer- 
tainty the  kind  of  currency  alleged  to  have 
been  stolen. 

And  in   Watte  ▼.  State,  —  Ala.  — ,  39 
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So.  455,  the  description,  "one  two  bill,  law- 
ful currency  of  the  United  States  of  Ameri- 
ca," was  held  insufficient. 

So,  in  Wade  v.  State,  35  Tex.  Crim.  Rep. 
170,  60  Am.  St.  Rep.  31,  32  S.  W.  772,  an 
allegation  that  the  property  taken  consisted 
of  "one  dollar  in  Mexican  money,  then  and 
there  of  the  value  of  fifty  cents,"  was  held 
not  sufficient  to  apprise  accused  of  the 
specific  charge  against  him,  or  to  enable 
him  to  anticipate  the  proof  that  might  be 
offered  against  him,  as  foreign  money  must 
|)e  treated  as  property,  and  the  Texas  stat- 
ute required  articles  treated  as  property 
to  be  described  by  name,  kind,  quantity, 
number,  and  ownership,  if  known. 

But  otherwise  insufficient  descriptions 
may  sometimes  be  cured  by  a  recital  in  the 
indictment  that  a  more  particular  descrip- 
tion is  unknown. 

Thus,  in  Territory  v.  Bell,  5  Mont.  562, 
6  Pac.  60,  an  insufficient  description  of 
money  such  as  "$40  in  money,"  was  held 
cured  by  a  recital  in  the  indictment  that  a 
more  particular  description  was  unknown. 

And  in  Brown  v.  State,  120  Ala.  342,  25 
So.  182,  it  was  held  that  an  indictment  de- 
scribing the  property  taken  as  "thirteen  dol- 
lars in  silver  coin  of  the  United  States,  a 
further  description  of  which  is  unknown," 
was  sufficient,  but  that  the  latter  part  of 
the  averment  was  necessary.  And  see  State 
V.  Segermond,  40  Kan.  107,  10  Am.  St.  Rep. 
169,  19  Pac.  370,  wherein  the  description, 
"twenty-five  dollars  in  money,"  without  any 
allegations  of  its  value,  or  any  excuse  for 
want  of  greater  particularity,  was  held  in- 
sufficient. 

And  in  the  following  cases,  which  do  not 
state  whether  the  description  in  question 
would  have  been  held  sufficient  if  the  aver- 
ment as  to  lack  of  knowledge  upon  the  part 
of  the  affiant  had  been  omitted,  the  descrip- 
tions were  held  sufficient:  Owens  v.  State, 
104  Ala.  18,  16  So.  575  ("thirty  dollars  in 
United  States  paper  money,  the  exact  des- 
cription     and      denomination     .    •    •    un- 
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known,  of  the  value  of  thirty  dollars") ; 
State  V.  Stewart,  1  Penn.  (Del.)  433,  42 
Atl.  624  ("sundry  coins,  the  denomination 
of  which  is  to  the  jurors  aforesaid  unknown, 
of  the  aggregate  value  three  dollars,  lawful 
money  of  the  United  States  of  America") ; 
McQueen  v.  State,  82  Ind.  72  ("one  note 
circulating  as  money,  of  the  denomination 
and  value  of  ten  dollars,  a  more  particular 
description  of  which  note  is  to  this  affiant 
unknown  and  cannot  be  given  .  .  .  twen- 
ty-four pieces  of  silver  coin  of  American 
coinage  of  the  value  of  one  dollar  each") ; 
Quinlan  v.  People,  6  Pork.  Crim.  Rep.  9 
("bank  bills  of  banks,  to  the  jurors  un- 
known, and  of  a  number  and  denomination 
.  .  .  unknown,  of  the  value  of"  a  speci- 
fied sum) ;  Wilson  v.  State,  —  Tex.  Crim. 
Rep.  — ,  72  S.  W.  862  ("one  ten-dollar 
bill,  United  States  paper  currency  money, 
of  the  value  of  ten  dollars,  a  better  descrip- 
tion of  which  the  grand  jury  are  unable  to 
give"). 

The  degree  of  particularity  of  descrip- 
tion required  wojuld  also  seem  to  depend 
upon  the  time  and  manner  of  attack  for 
insufficiency. 

Thus,  in  People  v.  Chuey  Ying  Git,  100 
Cal.  437,  34  Pac.  1080,  it  was  held  that  an 
indictment  charging  the  taking  of  "personal 
property,  to  wit:  money,  jewelry,  and  hair 
ornaments,"  although  imperfect,  would  sup- 
port a  judgment  of  conviction  where  no  ob- 
jection was  taken  thereto  before  judgment. 

And  in  People  v.  Richards,  136  Cal.  127, 
68  Pac.  477,  14  Am.  Crim.  Rep.  621,  a  de- 
scription of  the  property  taken  as  personal 
property,  consisting  of  "about  ninety  cents 
or  more,"  was  held  sufficient  as  against  all 
attacK  except  by  special  demurrer. 

G.  J.  C. 
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CITY  OF  CHICAGO,  Plff.  in  Err.,. 

V. 

DAVID  B.  WEBER  et  al. 

(246  111.  304,  02  N.  E.  859.) 

?,Iunlcipal  corporation  —  power  to  re- 
quire flremen  at  theaters. 

1.  Authority  to  require  proprietors  of 
theaters  to  keep  firemen  in  attendance  at 
the  performances  is  not  granted  to  a  munic- 
ipal corporation  by  charter  authority  to 
license,  suppress,  and  regulate  theaters,  de- 
termine what  shall  be  nuisances,  and  abate 
the  same,  and  pass  and  enforce  all  neces- 
sary police  ordinances. 

Note.— As  to  right  of  municipal  corpora- 
tion to  require  theater  to  pay  for  services  of 
fireman  or  policeman,  performed  at  the  thea- 
ter or  place  of  exhibition,  see  Tannenbaum 
V.  Rehm,  11  L.R.A.(N.S.)  700,  and  note. 
Chicago  v.  Weber  appears  to  be  the  only 
case  decided  since  that  note. 
34  L.R.A.(N.S.) 


Same  —  implied  authority. 

2.  A  municipal  corporation  has  no  inher- 
ent or  implied  power  to  require  proprietors 
of  theaters  to  maintain  firemen  in  the  build- 
ings during  the  time  the  public  are  admit- 
ted thereto. 

(October  28,  1910.) 

ERROR  to  the  Municipal  Court  of  Chi- 
cago to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
for  services  of  firemen  at  defendants'  thea- 
ters.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Brandage,  Charles 
M.  Haft,  and  Robert  li.  Campbell,  for 
plaintiff  in   error: 

He  who  creates  a  condition  which  en- 
dangers public '  safety  may  be  required  at 
his  own  expense  to  protect  the  public  from 
that  danger. 

Tannenbaum  v.  Rehm,  152  Ala.  494,  11 
L.R.A.(N.S.)  700,  126  Am.  St.  Rep.  62,  44 
So.  532;  New  Orleans  v.  Hop  Lee,  104  La. 
001,  29  So.  214;  Harrison  v.  Baltimore,  1 
Gill,  264;  Chicago  v.  Chicago  Union  Trac- 
tion Co.  199  111.  259,  59  L.R.A.  666,  65  N.  E. 
243;  New  York  &  N.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437. 

Theatrical  exhibitions  and  amusements  of 
a  similar  character  are  subject  to  a  greater 
degree  of  regulation  on  the  part  of  munici- 
palities than  are  ordinary  trades  or  occupa- 
tions. 

Masonic  Fraternity  Temple  Asso,  v,  Chi- 
cago, 131  111.  App.  1 ;  People  v.  Steele,  231 
111.  340,  14  L.R.A.(N.S.)  361,  121  Am.  St. 
Rep.  321,  83  N.  E.  236;  Duluth  v.  Marsh, 
71  Minn.  248,  73  N.  W.  962;  Duluth  v. 
Krupp,  46  Minn.  435,  49  N.  W.  235;  Man- 
kato  V.  Fowler,  32  Minn.  364,  20  N.  W. 
361. 

Accepting  a  license  and  agreeing  to  be 
bound  by  ordinances  concerning  the  subject- 
matter  of  such  license  is  an  unmistakable 
adpiission  and  recognition  of  the  validity 
and  binding  force  of  such  ordinances. 

Launder  v.  Chicago,  111  111.  296,  53  Am. 
Rep.  625;  Harrison  v.  People,  121  111.  App. 
189;  Harrison  v.  People,  124  111.  App.  519; 
Anderson  v.  Galesburg,  118  111.  App.  625; 
Malkan  v.  Chicago,  217  111.  471,  2  L.R.A. 
(N.S.)  488,  75  N.  E.  548,  3  A.  &  E.  Ann. 
Cas.  1104;  Cliicago  General  R.  Co.  v.  Chi- 
cago, 176  111.  253,  66  L.R.A.  959,  68  Am. 
St.  Rep.  188,  52  N.  E.  880;  Dunne  v.  Peo- 
ple, 94  111.  120,  34  Am.  Rep.  213;  Wiggins 
V.  Chicago,  68  111.  372;  Schwuckow  v.  Chi- 
cago, 68  III.  444. 

Messrs.  Tolman,  Redfleld,  A  Sexton, 
with  Messrs.  George  A.  Tmde,  WilUaiu 
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H.  Sexton,  and  licon  Homstein  for  de- 
fendants in  error. 

Cartwrlght,  J.,  delivered  the  opinion  of 
the  court: 

David  B.  Weber  and  Max  Weber,  the  de- 
fendants in  error,  are  owners  of  the  Alham- 
bra  and  Columbia  Theaters,  in  the  city  of 
Chicago.  An  ordinance  was  passed  and  ap- 
proved requiring  all  persons  conducting 
theaters  to  employ  firemen,  to  be  detailed 
by  the  fire  marshal  of  the  city  from  the 
regular  city  fire  department,  and  to  pay 
for  the  services  rendered.  Firemen  were 
detailed  and  attended  at  said  theaters  in 
pursuance  of  the  ordinance,  and  the  city  of 
Chicago,  plaintiff  in  error,  brought  suit  in 
the  municipal  court  of  Chicago  against  de- 
fendants in  error  for  $50  a  month  for  the 
services  of  the  fireman  at  the  Alhambra 
Theater,  and  $45  a  month  for  the  services 
of  the  fireman  at  the  Columbia  Theater  for 
a  period  of  several  months.  The  cause  was 
tried  by  the  court,  and  propositions  of  law 
submitted  by  the  plaintiff  were  held  to  be 
the  law,  to  the  effect  that  a  place  like  a 
theater  is  subject  to  municipal  regulation 
for  the  preservation  of  the  public  safety; 
that  the  ordinance  was  not  void  as  special 
legislation  because  it  did  not  apply  to 
all  persons  conducting  places  where  the 
public  are  invited  to  congregate  in  num- 
bers; that  a  classification  is  valid  if  based 
upon  a  rational  difference  of  situation  or 
condition;  and  that  the  ordinance  operated 
alike  upon  every  person  in  the  city  brought 
within  the  conditions  and  circumstances 
prescribed  by  it.  The  court,  however,  held 
propositions  of  law  submitted  by 'the  de- 
fendants, that  the  requirement  of  the  ordi- 
nance was  illegal  and  void,  and  contrary 
to  §§  2  and  1?  of  article  2  of  the  Consti- 
tution of  this  state,  and  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  The  fcourt  found  for  the  defend- 
ants and  entered  judgment  accordingly,  and 
tiie  writ  of  error  in  this  case  was  sued  out 
to  review  that  judgment. 

llie  ordinance  in  question  classifies  build- 
ings into  eight  classes,  and  contains  numer- 
ous requirements  for  the  prevention  and  ex- 
tinguishment of  fires,  in  the  construction  of 
buildings  to  be  used  as  theaters,  and  their 
equipment,  and  for  the  safety  of  those  who 
may  be  in  a  theater  in  case  of  fire.  It  re- 
quires eveVy  person  conducting  a  theater  to 
employ  an  experienced  and  competent  per- 
son as  a  private  watchman  and  fireman, 
who  shall  be  approved  by  the  fire  marshal, 
be  subject  to  his  orders,  be  in  distinctive 
uniform,  and  be  on  duty  during  the  entire 
time  the  theater  is  open  to  the  public.  Th'3 
private  watchman  or  fireman  is  to  see  that 
34  L.R.A.(N.S.) 


the  provisions  of  the  ordinance  are  com- 
plied with,  that  exit  doors  are  unlocked, 
and  the  apparatus  and  appliances  in  effi- 
cient and  working  order.  The  ordinance 
also  provides  for  supervision  of  the  con- 
struction and  inspection  of  the  building  for 
the  purpose  of  seeing  that  the  requirements 
of  the  ordinance  are  obeyed.  Section  34t) 
provides  that  it  shall  be  the  duty  of  every 
person,  firm,  or  corporation  conducting,  oper- 
ating, and  maintaining  a  theater  to  pro- 
duce at  his,  their,  or  its  own  expense  the 
attendance  at  each  and  every  performance, 
of  one  fireman,  who  shall  be  detailed  by  the 
fire  marshal  from  the  regular  city  fire  de- 
partment, and  shall  be  in  the  uniform  of 
the  fire  department.  He  is  to  report  to  and 
be  subject  to  the  orders  of  the  fire  marshal, 
and  must  see  that  the  fire  apparatus  is  in 
proper  condition,  the  exit  doors  unlocked, 
and  all  the  appliances  in  efficient  and 
ready  working  order.  Compensation  is  to 
be  paid  to  the  city  for  the  city  fireman, 
and  is  to  be  used  for  the  use  and  benefit  of 
the  fire  department.  The  fireman  detailed 
at  the  different  theaters  were  instructed  to 
perform  the  duties  prescribed  by  the  ordi- 
nance, and  in  case  of  fire  to  turn  in  an 
alarm  and  extinguish  the  fire  as  soon  as 
possible.  .  If  the  fire  did  not  amount  to 
much,  they  were  to  walk  out  on  the  stage 
and  tell  the  people  that  there  was  no  dan- 
ger, not  to  be  excited,  and  to  keep  their 
seats.  ■ 

In  determining  the  question  whether  the 
city  had  power  to  compel  the  defendants  to 
pay  for  the  services  of  city  firemen  in  at- 
.tendance  upon  their  theaters  in  the  dis- 
charge of  their  duties  as  members  of  the 
fire  department,  the  recognized  rule  is  that 
a  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  oth- 
ers: "First,  those  granted  in  express 
words;  second,  those  necessary  or  fairly 
implied  in  or  incident  to  the  powers  ex- 
pressly granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the 
corporation, — not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corpo- 
ration and  the  power  is  denied."  Chicago 
V.  Blair,  149  111.  310,  24  L.R.A.  412,  30  N. 
E.  829;  Wilkie  v.  Chicago,  188  III.  444, 
80  Am.  St.  Rep.  182,  68  N.  E.  1004.  The 
powers  expressly  granted,  or  be  essential 
owners  of  theaters  must  therefore  be  found 
in  the  charter  of  the  city  in  express  terms, 
or  it  must  be  necessary  to  carry  out  the 
powers  expressly  granted,  or  be  essential 
to  the  declared  objects  and  purposes  of  the 
corporation. 

Counsel    for    the   cit^,    to   sustain   their 
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claim  of  authorityi  refer  to  the  clauses  of 
§  63  of  article  5  of  the  city  charter,  giving 
authority  to  license,  tax,  suppress,  or  pro- 
hibit theaters  and  other  exhibitions,  shows, 
and  amusements;  to  regulate  places  of 
amusement;  to  regulate  the  police  of  the 
city,  and  pass  and  enforce  all  necessary  po- 
lice ordinances;  and  to  determine  what 
shall  be  a  nuisance,  and  to  abate  the  same. 
There  would  be  no  warrant  for  saying  that 
the  requirement  is  the  exercise  of  an  inher- 
ent power  which  is  indispensable  to  the 
declared  objects  and  purposes  of  the  cor- 
poration, and  the  power  is  not  granted  in 
express  words.  The  authority  to  license, 
tax,  regulate,  suppress,  and  prohibit  theat- 
ricals and  other  exhibitions,  shows,  and 
amusements,  by  which  the  city  council  may 
exercise  a  discretion  as  to  the  amount  of  a 
license  fee  or  tax,  or  prevent  shows  detri- 
mental to  the  public,  has  no  application. 
The  authority  to  regulate  a  place  of  amuse- 
ment confers  power  to  provide  for  methods 
of  construction,  regulation  of  the  seating, 
and  every  detail  with  respect  to  a  build- 
ing as  a  place  of  amusement;  but  power  to 
regulate  the  place  does  not  include  the 
power  to  require  the  attendance  of  a  fire- 
man for  the  purpose  of  extinguishing  fires 
and  aiding  the  audience  in  their  exit,  which 
relates,  not  to  the  place,  but  to  the  public 
attending  the  theater.  A  city  may  declare 
and  abate  nuisances,  but  a  theater  is  not 
a  nuisance  per  se,  and  a  declaration  by  the 
city  would  not  make  it  a  nuisance  unices 
it  was  such  in  fact.  Des  Plaines  v.  Foy- 
er, 123  111.  348,  5  Am.  St.  Rep.  524,  14  N.  E. 
677.  It  is  clear  that  the  requirement  in 
question  is  not  derived  from  the  power  to 
declare  and  abate  nuisances.  If  the  power 
is  conferred  by  the  city  charter,  it  is  in- 
cluded within  the  authority  to  regulate 
the  police  of  the  city,  and  to  pass  and  en- 
force all  necessary  police  ordinances. 

It  is  undoubtedly  true  that  provisions  for 
the  safety  of  the  public  come  within  the 
police  power,  as  has  been  frequently  held 
with  reference  to  crossings  over  railways 
(Chicago  &  N.  W.  R.  Co,  v.  Chicago,  140  111, 
300,  29  N.  E.  1109),  and  the  safety  of  the 
public  attending  theaters  in  large  numbers 
would  be  promoted  by  the  attendance  of  a 
member  of  the  fire  department  and  the  per- 
formance of  the  duties  imposed  upon  him  by 
the  ordinance.  That,  however,  does  not 
determine  the  question  of  the  right  to  re- 
quire a  theater  owner  to  pay  for  such  serv- 
ices rendered  to  the  public.  Counsel  for 
the  city  regard  the  question  as  merely  one 
of  classification  as  between  owners  of  thea- 
ters and  owners  of  other  builidngs,  and  in- 
sist that  there  are"  material  differences  be- 
tween theaters  and  other  buildings  where 
34  L,R,A,(N,5$,) 


there  are  large  numbers  of  people,  so  that 
the  classification  is  founded  on  substantial 
differences.  That  is  not  the  whole  question* 
The  legislature  have  the  same  authority 
over  the  business  of  conducting  th^  theater 
as  any  other  lawful  business,  and  no  more 
(People  V.  Steele,  231  III.  340,  14  L.R.A. 
(N.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
236) ;  and  if  the  city  cannot  impose  a  bur- 
den like  the  one  in  question  upon  private 
owners,  it  is  immaterial  whether  it  can 
classify  owners  or  not.  There  are  differ- 
ences between  theaters  and  some  other 
places  where  there  are  large  numbers  of 
people  exposed  to  the  dangers  of  fire,  con- 
sisting in  the  fact  of  their  being  seated,  and 
the  liability  to  a  panic,  with  the  dangerous 
consequences;  but  whether  there  is  any  per- 
ceptible difference  between  theaters,  assem- 
bly halls,  and  churches,  where  practically 
equal  numbers  gather  and  are  seated,  is  not 
so  clear.  It  was  proved  that  there  are 
lodge  halls,  drill  halls,  churches,  and  halls 
devoted  to  vocal  and  instrumental  concerts, 
where  great  numbers  of  people  attend  and 
are  seated  in  substantially  the  same  man- 
ner as  in  theaters.  There  are  church  build- 
ings, not  fireproof,  where  services  are  held 
in  upper  fioors,  and  one  where  the  church 
is  located  on  the  third  or  fourth  floor  of  a 
business  block,  with  access  by  wooden  stair- 
ways. There  are  other  buildings  in  the  city 
where  there  are  great  numbers  of  people 
which  are  distinguished  in  some  respects 
from  theaters.  There  are  department  stores 
in  which  the  number  of  clerks  and  em- 
ployees ranges  from  2,000  to  4,000  in  dull 
seasons  and  reach  6,000  in  busy  times,  and 
in  which  there  are  from  5,000  to  10,000  peo- 
ple at  one  time.  These  buildings  are  filled 
with  infiammable  material,  and  without  the 
exits  required  in  theaters.  It  is  true  that 
§  22  of  article  4  of  the  Constitution  does 
not  apply  to  municipal  ordinances  (People 
ex  rel.  Miller  v.  Cooper,  83  111.  585;  Block 
V.  Chicago,  239  111.  251,  130  Am.  St.  Rep. 
219,  87  N.  E.  1011);  but  other  provisions 
of  the  Constitution  to  protect  the  citizen 
from  the  imposition  of  unlawful  burdens  do 
apply  (Chicago  v.  Netcher,  383  111.  104,  48 
L.R.A.  261,  75  Am.  St.  Rep.  93,  55  N.  E. 
707 ) .  The  illustration  given  with  respect  to 
other  buildings  is  not  for  the  purpose  of 
demonstrating  that  there  is  no  ground  for 
elassifica'tion  as  between  theaters  and  other 
buildings,  but  for  the  purpose  of  making  it 
clear  that  there  are  other  buildings  and 
property  owners  which  might  be  subjected 
to  the  same  requirement  if  the  power  exists. 
In  every  building  in  the  city  where  large 
numbers  of  people  are  employed,  or  where 
the  public  go  in  crowds,  the  safety  of  those 
in  the  building  would  be  promoted  by  hav- 
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ing  a  member  of  the  fire  department  there, 
and,  if  the  coat  of  discharging  the  duty  to 
the  public  who  attend  theaters  may  be 
charged  to  the  owner,  the  same  requirement 
may  be  made  of  the  owner  of  every  other 
building  where  the  public  are  invited  or  at- 
tend in  numbers.  The  city  has  power  to 
establish  a  fire  department,  to  erect  engine 
bouses,  and  provide  fire  engines  and  other 
implements  for  the  prevention  and  extin- 
guishment of  fires;  but  that  duty  is  a  duty 
to  the  public.  If  there  is  power  to  charge 
the  expenses  of  performing  that  public  duty 
to  the  owner  of  a  theater,  there  is  also 
power  to  do  the  same  thing  with  respect 
to  other  owners,  and  the  members  of  the 
fire  department  could  be  parceled  out  and 
stationed  in  private  buildings,  so  that  prac- 
tically the  whole  expense  of  the  fire  depart- 
ment would  be  paid  by  individuals  or  cor- 
porations. If  the  city  has  authority  to  do 
thaty  it  could  accomplish  the  same  result 
with  policemen,  who  are  in  the  direct  exer- 
cise of  the  police  power,  and  they  might  be 
stationed  in  every  building  where  disorder 
or  violation  of  the  law  might  occur,  and  the 
expense  be  charged  to  the  owner.  That  the 
city  cannot  perform  its  duties  to  the  public 
in  that  way  is  manifest.  The  principle  in- 
volved is  not  different  from  the  one  laid 
down  in  Gridley  v.  Bloomington,  88  111.  554, 
30  Am.  Rep.  5G6,  and  Chicago  v-.  O'Brien, 
111  IlL  532,  53  Am.  Rep.  640,  where  it  was 
held  that  the  public  burden  of  keeping  side- 
walks free  from  obstructions  by  snow  could 
not  be  laid  upon  a  private  individual  who 
owned  the  adjoining  property,  and  Lemont 
V.  Jenks,  197  111.  303,  90  Am.  St.  Rep.  172, 
64  N.  £.  362,  where  it  was  attempted  by 
ordinance  to  impose  a  charge  upon  the 
improved  lots  as  compensation  for  the  bene- 
fit derived  from  increased  protection 
against  fire. 

Counsel  for  the  city  rely  upon  the  deci- 
sion in  Chicago  v.  Chicago  Union  Trac- 
tion Co.  199  111.  259,  69  L.R.A.  666,  65  N.  £. 
243.  But  that  case  rests  upon  a  different 
ground.  The  company  occupied  a  portion 
of  the  street,  and  was  transacting  its  busi- 
ness for  its  own  gain  on  the  street.  The 
court  said  that  the  city  could  not,  by  virtue 
of  the  police  power,  require  the  company  to 
clean  and  repair  the  street  if  the  real  pur- 
pose was  merely  to  shift  the  public  burden 
from  itself  to  the  company,  but  the  com- 
pany had  a  special  privilege  to  occupy  the 
street  and  carry  on  its  business  therein,  and 
a  prior  right  of  passage  upon  its  tracki^, 
and  the  tracks  interfered  with  the  work  of 
cleaning  the  street,  so  that  as  much  time 
was  required  to  clean  the  street  outside  of 
the  tracks  as  would  have  been  required  to 
clean  the  entire  surface  of  the  street  if  the 
tracks  were  not  there.  The  regulation 
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I  merely  required  the  company  to  so  manage 
and  care  for  the  portion  of  the  street  occu- 
pied by  it  that  the  public  would  not  be  ^ut 
to  additional  expense  by  such  occupation 
and  use. 

The  charge  is  not  an  inspection  fee, 
which  may  be  lawfully  imposed  upon  the 
principle  that  it  is  compensation  for  serv- 
ices rendered,  beneficial  to  the  person  who 
is  required  to  pay  it  (Chicago,  W.  &  V.  Coal 
Co.  V.  People,  181  111.  270,  48  L.R.A.  554, 
54  N.  E.  961,  and  counsel  do  not  contend 
that  it  can  be  sustained  as  an  inspection 
fee. 

The  learned  counsel  who  have  argued  the 
cause  have  been  able  to  find  only  two  cases 
where  similar  questions  to  those  in  this 
case  were  involved.  One  case  is  Waters  t. 
Leech,  3  Ark.  110,  where  a  provision  that 
a  city  constable  should  be  stationed  at  a 
theater  at  the  expense  of  an  owner  was  held 
to  be  void,  and  the  court  took  the  same  view 
of  the  question  as  we  do.  The  other  case 
is  Tannenbaum  v.  Rehita,  152  Ala.  494,  11 
L.R.A.(N.S.)  700,  126  Am.  St.  Rep.  52,  44 
So.  632,  in  which  the  supreme  court  of 
Alabama  sustained  an  ordinance  like  this 
one.  That  court  stated  a  well-known  rule, 
that  police  ordinances  simply  regulate  the 
use  and  enjoyment  of  private  property,  and, 
in  the  theory  of  the  law,  the  owner  is  com- 
pensated for  the  burden  by  sharing  in  the 
general  benefits  which  the  regulations  are 
intended  and  calculated  to  secure.  The 
court  regarded  the  ordinance  as  within  the 
police  power,  and  not  unreasonable.  We 
have  sufficiently  stated  our  reasons  for 
reaching  a  different  conclusion. 

We  conclude  that  the  legislature  have  not 
empowered  the  city  to  pass  an  ordinance  of 
the  character  of  this  one,  and  it  is  therefore 
unnecessary  to  consider  the  question  wheth- 
er the  legislature  might  authorize  the  pas- 
sage of  such  an  ordinance,  or  whether  an 
ordinance  of  this  character,  duly  authorized, 
would  violate  any  constitutional  provision. 

The  judgment  is  affirmed. 


ALABAMA   SUPREME   COURT. 

M.  E.  REGISTER,  Appt., 
v. 

M.  E.  CARMICHAEL. 

(160  Ala.  588,  53  So.  799.) 

Election  *  partnership  —  suit  to  settle 
*  claim  for  assets  sold. 

Instituting    an    equitable    proceeding    to 

Note.  *  Bringing  auit  not  prosecuted  to 
judgment  as  a  concluMve  election  of 
retnediea. 

The  scope  of  this  note  does  not  include 
the  question  whether  the  bringing  and  pros- 
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settle  the  affairs  of  a  partnership  of  wliich 
plaintiff  claimed  to  be  a  member  does  not, 
prior  to  the  securing  of  some  benefit  there- 
from, amount  to  an  election  which  will  bar 
an  action  at  law  to  recover  the  contract 
price  of  plaintiff's  interest,  which  was  al- 
leged to  have  been  sold  and  delivered  to  de- 
fendant. 

(November  30,  1910.) 

APPEAL  by  defendant  from  an  order  bf 
the  Circuit  Court  for  Houston  County, 
sustaining  demurrers  to  special  pleas  in  a 
suit  to  recover  the  purchase  price  of  plain- 
tiff's partnership  interest,  which  was  al- 
leged to  have  been  sold  and  delivered  to  de- 
fendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  D.  Crawford  and  £spy  & 
Farmer  for  appellant. 

Messrs.  B.  F.  Reid  and  M.  SolUe  for  ap- 
pellee. 


Sayre,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  (appellee)  sued  appellant,  al- 
leged to  be  doing  business  as  the  Register 
Company,  for  a  sum  due  by  account  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered by  plaintiff  to  defendant.  An  at- 
tachment writ  in  aid  of  the  suit  was  levied 
upon  a  stock  of  goods  in  a  storehouse  oc- 
cupied by  the  Register  Company.  Defend- 
ant pleaded  specially  in  bar  that  before 
suit  brought,  plaintiff  had  filed  her  bill  in 
chancery,  alleging  that  she  and  defendant 
were  partners  in  the  mercantile  business, 
each  owning  an  undivided  half  interest,  and 
praying  for  a  dissolution  of  the  partnership 
and  a  settlement  of  its  affairs;  that  plain- 
tiff had  procured  the  appointment  of  a  re- 
ceiver, but  that  the  order  appointing  the 
receiver  had  been  discharged;  and  that  an 
appeal  from  that  order  was  then  pending 
in  this  court.  It  was  further  shown  by 
the  pleas  that  the  suit  in  hand  was  brought 


ecution  to  judgment  of  a  particular  kind 
of  action  constitutes  a  conclusive  election 
w'iiich  will  bar  a  different  action  founded 
upon  the  same  subject-matter;  nor  does  it 
include  the  question  whether  the  choice 
of  one  particular  form  of  relief  is  a  bar 
to  another  form.  But  assuming  that  two 
or  more  remedies  by  action  are  inconsist- 
ent, the  question  is  as  to  the  etlect  of  mere- 
ly bringing  suit,  or  of  proceeding  with  an 
action  to  any  point  short  of  obtaining  judg- 
ment, as  a  conclusive  election;  that  is,  how 
far  must  an  action  be  carried  in  order  to 
amount  to  an  election? 

As  to  the  effect  of  choosing  by  mistake  a 
remedy  not  legally  available,  see  notes  to 
Clark  V.  Heath,  8  L.R.A.(N.S.)  144,  and 
Harrill   v.   Davis,    22    L.R.A.(N.S.)    1163. 

As  to  bringing  action  for  purchase  price 
as  waiver  of  right  of  vendor  in  conditional 
sale  tp  recover  property  in  specie^  see  note 
to  Frisch  v.   Wells,  23  L.R.A.(N.S.)    144. 

As  to  action  for  price  as  bar  to  action 
for  damages  for  fraud,  see  note  to  Stand- 
ard Sewing  Mach.  Co.  v.  0 wings,  8  L.R.A. 
(N.S.)   582. 

The  clear  weight  of  authority,  though 
there  is  some  '  conflict  in  the  decisions, 
seems  to  sustain  the  position  taken  by  the 
court  in  REGiSTEa  v.  Cabmichabl,  that  "an 
election,  to  be  conclusive,  must  be  efficacious 
to  some  extent  at  least.  The  mere  bring- 
ing of  a  suit  is  not  determinative  of  the 
right.  The  party  against  whom  the  estop- 
pel is  pleaded  must  have  received  *  some 
benefit  under  his  election,"  or  have  caused 
some  detriment  to  the  other  party. 

Inconsistent  remedies. 

In  considering  this  question,  some  courts 
seem  to  have  made  a  distinction  between 
inconsistent  rights  and  inconsistent  reme- 
dies. That  is.  two  or  more  inconsistent 
remedies  may  be  founded  upon  one  and  the 
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same  right;  as,  for  example,  an  action  in 
assumpsit  to  recover  the  purchase  price  of 
goods  sold,  and  an  action  in  case  to  recov- 
er damages  for  fraud  and  deceit  in  the 
purchase  of  the  goods;  both  based  upon  an 
affirmance  of  the  contract  of  sale  (Flow- 
er V.  Brumbach,  131  111.  646,  23  N.  E.  335)  ; 
or  a  replevin  action  to  recover  property 
wrongfully  taken  from  plaintiff,  and  an 
action  of  trespass  to  recover  damages  for 
the  wrongful  taking  (Stier  v.  Harms,  164 
111.  476,  40  N.  E.  296.)  In  cases  of  this 
kind  it  seems  clear  that  the  mere  bringing 
of  one  form  of  action  does  not  operate  as 
a  conclusive  election  which,  prior  to  judg- 
ment, will  bar  another  form  of  action,  as 
the  rights  and  obligations  of  the  parties 
are  not  changed  by  the  mere  institution  of 
one  of  such  actions.  "No  right  or  title, 
but  only  a  remedy,  is  selected,  and  until 
judgment  there  is  no  bat  to  a  change  of 
remedy."  Hart  v.  Walter,  5  Ohio  N,  P. 
282,  7  Ohio  S.  &  C.  P.  Dec.  409. 

Tims,  the  institution  of  an  attachment 
proceeding  and  the  filing  of  a  bill  in  chan- 
cery against  an  insolvent  corporation,  with 
a  view  to  the  collection  of  the  purchase 
price  of  goods,  the  sale  of  which  on  credit 
was  induced  by  fraud,  in  which  proceed- 
ings plaintiff  merely  seeks,  by  reason  of  the 
fraud,  to  be  relieved  from  the  credit  given, 
for  the  purpose  of  an  earlier  remedy  to  ob- 
tain the  purchase  money,  do  not  constitute 
an  election  of  remedies  which  will  bar  a 
subsequent  action  on  a  note  taken  by  plain- 
tiff for  a  portion  of  the  consideration  of 
the  sale  of  the  goods, — the  former  proceed- 
ings having  been  respectively  dismissed  and 
unproductive.  Crossman  v.  Universal  Rub- 
ber Co.  127  N.  Y.  37,  13  L.R.A.  91,  27  N. 
E.  400. 

And  the  making  of  a  motion  by  the  owner 
of  goods  to  vacaf^  an  ex  parte  order  grant- 
ed in  a  replevin  suit  against  his  vendors  for 
the    delivery    by    a   warehouseman    to   the 
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to  recover  the  purchase  price  of  plaintiff's 
interest  in  the  partnership  property  and 
effects,  and  that  delendant  was  not  other- 
wise indebted  to  plaintiff.  The  conclusion 
of  the  several  pleas  is  that  plaintiff  ought 
not  to  be  allowed  to  maintain  her  suit 
because  of  the  pendency  of  the  suit  in 
chancery.  The  court  below  sustained  de- 
murrers to  these  special  pleas,  and  the  only 
question  raised  here  relates  to  the  correct- 
ness of  that  ruling. 

The  theory  of  the  appeal  is  that  plaintiff 
was  estopped  to  sue  on  the  cause  of  action 
alleged,  because  she  had  elected  by  her  bill 
in  chancery  to  assert  an  antagonistic  right. 
Dut  an  election,  to  be  conclusive,  must  be 
eflicacious  to  some  extent  at  least.  The 
mere  bringing  of  a  suit  is  not  determinative 
of  the  right.  The  party  against  whom  the 
estoppel  is  pleaded  must  have  receiver  some 
benelit  under  his  election.  Harrison  v.  Har- 
rison, 39  Ala.  489;  Hunnicutt  v.  Higgin- 
botham,   138   Ala.   472,   100   Am.   St.   Rep. 


45,  35  So.  469.  In  Hill  v.  Huckabee,  70 
Ala.  183,  Herman  on  Estoppel,  §  165,  is 
quoted  with  approval  as  follows:  "A  party 
who  obtains  or  defeats  a  judgment  by 
pleading  or  representing  a  thing  or  judg- 
ment in  one  aspect  is  estopped  from  giving 
it  another  in  a  suit  founded  upon  the  same 
subject-matter."  And  in  the  cases  cited 
by  appellant  (unless  Lehman. v.  Van  Winkle, 
le,  92  Ala.  443,  8  So.  870,  be  an  exception), 
the  party  estopped  had  taken  benefit  by 
his  first  position,  and  brought  himself  with- 
in the  reason  of  Herman's  definition.  Of 
Lehman  v.  Van  Winkle,  it  is  to  be  observed 
that  tlie  decision  reached  was  that  there 
was  no  estoppel. 

The  ruling  of  the  Circuit  Court  was  in 
accord  with  the  authorities,  and,  we  think, 
with  reason;  and  its  judgment  is  affirmed. 

Simpson,  McClellan,  and  Mayfleld,  JJ., 
concur. 


sheriff  of  goods  stored  by  them,  upon  which 
motion  no  order  of  the  court  was  ever  en- 
tered, the  judge  hearing  the  motion  having 
held  that  the  motion  should  be  granted  un- 
less the  plaintiffs  in  the  replevin  actions 
give  certain  stipulations  and  security  to  the 
applicant,  making  him  a  party  defendant  in 
the  replevin  suit,  is  not  an  election  of  reme- 
dy which  will  estop  the  moving  party  from 
maintaining  a  suosequent  action  against 
tlie  sheriff  for  the  conversion  of  property 
of  the  plaintiff,  wrongfully  tiUcen  under  the 
ex  parte  order.  Einstein  v.  Dunn,  171  N. 
Y.  648,  63  N.  E.  1116,  affirming  without 
opinion,  61  App.  Div.  195,  70  N.  Y.  Supp. 
520. 

The  mere  institution  of  a  suit  for  dam- 
ages for  breach  of  contract,  which  is  dis- 
missed before  judgment,  is  not  a  bar  to  the 
further  prosecution  of  a  previously  insti- 
tuted suit  for  specific  performance.  Otto 
V.  Young,  227  Mo.  193,  127  S.  W.  9. 

And  the  pendency  of  an  action  at  law 
to  recover  damages  for  the  breach  of  a  con- 
tract to  sell  land,  although  the  land  has 
been  attached  therein,  and  a  third  person 
to  whom  it  has  been  sold  with  knowledge 
of  the  contract  has  given  a  bond  to  dis- 
solve the  attachment,  will  not  bar  or  de- 
feat a  suit  in  equity  against  the  seller  and 
such  third  person  for  specific  performance 
of  the  contract.  Connihan  v.  Thompson, 
111  Mass.  270. 

But  in  Zutterling  v.  Drake,  30  Ohio  C.  G. 
561,  it  was  held  that  the  bringing  of  a 
suit  for  the  specific  performance  of  a  con- 
tract is  an  election  of  remedies  which  will 
bar  a  subsequent  action  for  damages  for 
breach  of  the  contract,  although  the  first 
suit  is  dismissed  "without  prejudice"  dur- 
ing the  pendency  of  the  second  action;  and 
such  dismissal  does  not  preclude  the  in- 
stitution of  a  new  suit  of  like  character 
within  a  reasonable  time. 

Tlie  mere  bringing  of  a  suit  in  equity 
34  L.R.A.(N.S.) 


which  has  not  proceeded  to  a  final  decree 
does  not  amount  to  an  election  of  remedy 
which  will  bar  a  subsequent  action  at  law. 
Kehoe  v.  Patton,  21  R.  I.  223,  42  Atl.  868. 

Nor  does  the  filing  of  pleas  in  bar  in 
actions  against  one  at  law,  unless  the  de- 
fense at  Taw  is  persisted  in  until  verdict, 
preclude  the  filing  of  a  bill  of  interpleader 
in  equity.  Maxwell  v.  Leichtman,  72  N. 
J.  Eq.  780,  65  Atl.  1007. 

Similarly,  the  bringing  of  an  attachment 
suit  by  a  mortgagee  for  the  purpose  of 
reaching  the  proceeds  of  a  sale  of  mort- 
gaged cattle  through  commission  merchants, 
which  suit  is  dismissed  without  prejudice 
on  the  stipulation  of  the  parties  thereto, 
before  it  has  proceeded  to  judgment,  does 
not  constitute  an  election  of  remedies 
which  will  estop  the  mortgagee  from  setting 
up  its  claim  to  such  proceeds  by  answer 
and  interplead  to  a  bill  of  interpleader 
filed  by  tne  commission  merchants.  First 
Nat.  Bank  v.  George  R.  Barse  Live  Stock 
Commission  Co.  198  111.  232,  64  N.  E. 
1097. 

And  the  starting  of  garnishment  pro- 
ceedings by  judgment  creditors,  which 
remedy  they  pursue  no  farther  than  to  noti- 
fy the  garnishees,  is  not  such  an  election 
of  remedy  as  will  preclude  a  subsequent 
equitable  proceeding  in  the  nature  of  a  cred- 
itors' bill,  or  equitable  levy  against  both 
the  parties  and  the  property.  Jordan  Co. 
V.  Sperry  Bros.  141  Iowa,  225,  119  N.  W. 
692. 

So,  the  bringing  of  an  action  in  equity  by 
contractors  to  foreclose  paving  certificates 
issued  to  them,  and  the  assessments  rep- 
resented thereby,  and  to  sell  the  property 
liable  in  satisfaction  thereof,  which  action, 
upon  the  sustaining  of  a  demurrer  to  'the 
petition  therein,  is  dismissed  by  the  plain- 
tiffs without  prejudice,  does  not  constitute 
an  election  which  will  bar  the  contractors 
from  a  tax  sale  for  the  outstanding  assess- 
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merits.    Fish  v.  Keokuk,  144  Iowa,  187,  122 
N.  W.  896. 

And  merely  bringing  a  statutory  action 
of  assumpsit  to  recover  damages  for  fraud 
and  deceit,  which  action  is  dismissed,  is 
not  an  election  of  remedy  which  precludes 
a  subsequent  action  in  trespass  on  the 
case  for  the  same  cause,  as  the  actions  are 
identical  in  substance,  differing  only  in 
name.  Mintz  v.  Jacob,  163  Mich.  280,  128 
.N.  W.  211. 

Even  where  several  forms  of  remedy  by 
action  are  based  upon  claims  differing  in 
form,  if  the  positions  which  the  plaintiff 
must  take  in  the  several  actions  are  not 
so  inconsistent  that  the  selection  of  one  rem- 
edy necessarily  implies  that  any  other  rem- 
edy or  any  ground  therefor  is  waived,  and 
he  has  taken  no  advantage  and  caused  no 
prejudice  to  the  rights  of  the  defendant 
through  the  first  action,  he  is  not  preclud- 
ed thereby  from  choosing  another  form  of 
remedy.  Thus,  the  mere  filing  of  a  com- 
plaint for  the  rescission  of  a  contract  on 
the  ground  of  fraud  is  not  a  conclusive 
election  of  remedy  which  will  preclude  an 
amendment  of  the  complaint  so  as  to  de- 
mand damages  on  account  of,  the  same 
fraud.  Nysewander  v.  Lowman,  124  Ind. 
684,  24  N.  E.  355;  Cohoon  v.  Fisher,  146 
Ind.  588,  36  L.R.A.  195,  44  N.  E.  664,  45 
N.  E.  787. 

»But  in  Ludington  v.  Patton,  111  Wis. 
208,  86  N.  W.  571,  it  was  held  that  the 
commencement  of  an  action  in  equity  to 
obtain  the  rescission  of  a  contract  which 
the  plaintiff  was  induced  by  fraud  of  one 
of  the  parties  thereto  to  make  constitutes 
an  election  of  remedy  which  will  bar  a 
subsequent  action  at  law  against  the  guil- 
ty party  for  damages  for  the  fraud,  upon 
the  theory  of  an  existing  contract. 

Where  the  distributees  of  an  estate,  which 
the  administrator  has  kept  together  with- 
out authority,  have  sought  by  bill  in  chan- 
cery against  the  administrator  to  charge 
him  with  the  proceeds  of  certain  crops 
raised,  but  have  voluntarily  dismissed  the 
bill  before  the  execution  of  a  reference  to 
take  and  state  the  administrator's  account, 
they  have  not  done  enough  in  such  pro- 
ceedings in  chancery  to  determine  their  elec- 
tion to  take  the  proceeds  of  the  crop,  but 
may  still  charge  the  administrator,  on  the 
final  settlement  of  his  account  in  the  pro- 
bate court,  with  the  hire  of  slaves,  rent  of 
lands,  etc.,  instead.  Harrison  v.  Harrison, 
39   Ala.  489. 

And  joining  with  others,  as  tenants  iv 
common,  in  a  complaint  against  a  ware- 
houseman and  grain  merchant  to  obtain 
possession  of  certain  wheat,  and  then  dis- 
missing his  complaint  by  leave  of  court, 
does  not  amount  to  a  conclusive  election  of 
remedies  which  will  estop  one  from  join- 
ing in  a  cross  complaint  as  a  defendant, 
claiming  certain  rights  in  the  wheat.  Mc- 
C^  V.  Stockman,  146  Ind.  668,  46  N.  E. 
21. 

So,  also,  filing  a  petition  for  damages 
for  the  taking  of  lands  for  a  public  pur- 
pose, as  prescribed  by  a  statute  aiithorizing 
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the  taking,  does  not,  prior  to  a  voluntary 
proceeding  to  judgment  thereon,  estop  the 
landowner  from  instituting  proceedings  to 
dispute  the  validity  of  the  taking  and  the 
constitutionality  of  the  statute.  Moore  v. 
Sanford,  151  Mass.  285,  7  L.R.A.  151,  24 
N.  E.  323;  Norcross  v.  Cambridge,  166 
Mass.  508,  33  L.R.A.  843,  44  N.  E.  615. 

And  the  mere  commencement  of  an  ac- 
tion to  recover  on  an  insurance  policy, 
which  action  is  dismissed  without  a  deter- 
mination on  the  merits,  before  the  plan- 
tiff  has  secured  thereby  any  advantage, 
benefit,  or  remedy,  or  the  defendant  has 
been  prejudiced,  does  not  preclude  the  sub- 
sequent maintenance  by  the  plaintiff  of  an 
action  to  reform  the  policy,  and  to  recov- 
er upon  it  as  reformed.  Spurr  v.  Home 
Ins.  Co.  40  Minn.  424,  42  N.  W.  206 ;  Spurr 
V.  Commercial  Union  Assur.  Co.  40  Minn. 
428,  42  N.  W.  207. 

A  proceeding  by  which  a  secured  creditor 
obtains  from  the  United  States  district 
court  in  which  a  bankruptcy  proceeding  is 
pending,  permission  to  foreclose  in  a  state 
court  a  mortgage  upon  a  portion  of  the  es- 
tate of  a  bankrupt,  is  not,  in  case  the  ac- 
tion thus  authorized  is  not  prosecuted  to 
judgment  in  the  state  court,  a  bar  to  the 
creditor's  subsequently  coming  into  the 
court  having  jurisdiction  of  the  bankrupt- 
cy proceeding,  and  asking  to  be  admitted 
as  a  creditor  against  the  estate  of  the  bank- 
rupt, on  account  of  the  debt  secured  by  the 
mortgage,  as  in  either  case  he  affirms  the 
same  facts  as  the  basis  of  his  claim  against 
the  bankrupt.    Re  Linforth,  87  Fed.  390. 

Nor  is  the  bringing  and  prosecution  by 
a  creditor  of  an  action  to  set  aside  as 
fraudulent  an  assignment  by  his  debtor 
for  the  benefit  of  creditors  such  an  election 
as  will  preclude  the  plaintiff  from  coming 
and  sharing  in  a  distribution  of  the  as- 
signed estate,  if  such  action  proves  fruit- 
less in  result.  Mills  v.  Parkhurst,  126  N. 
Y.  89,  13  L.R.A.  472,  26  N.  E.  1041;  Re 
Garver,  176  N.  Y.  386,  68  X.  E.  667. 

Where  the  executor  of  a  deceased  wife 
has  taken  possession  of  and  converted 
money  which  deceased,  at  the  time  of 
her  death,  was  merely  keeping  for  her 
husband  in  her  safe,  wrapped  in  packages 
separate  from  her  own  money,  the  mere 
presentation  by  the  husband  of  a  claim 
against  the  estate  of  his  deceased  wife  for 
the  amount  of  such  money,  which  claim  was 
barred  bv  nonclaim  at  the  time,  and  was 
never  insisted  on  afterward,  but  was  re- 
fused recognition  and  payment  by  the  ex- 
ecutor, is  no  election  to  rely  on  it  as  a 
claim  against  the  estate,  and  not  against 
the  executor  individually  for  the  tort.  Hun- 
nicutt  v.  Higginbotham,  138  Ala.  472,  100 
Am.  St.  Rep.  45,  35  So.  469.  The  court 
said:  "The  mere  bringing  of  a  suit,  or  the 
presentation  of  a  claim  against  an  estate, 
without  prosecuting  it  to  final  determina- 
tion or  judgment,  cannot  determine  the 
right  of  election  to  pursue  that,  and  np 
other,  remedy  open  to  plaintiff." 

And  bringing  suit  against  a  contractor 
for  the  coiiBtruction  of  a  railroad,  to  recov- 
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er  compensation  for  work  done  on  the  road 
by  the  plaintiff,  a  subcontractor,  in  which 
suit  the  railroad  company  is  garnished  as 
the  supposed  debtor  of  the  contractor,  does 
mot  estop  the  plaintiff  from  bringing  an- 
other suit  against  the  company  to  recover 
compensation  for  the  same  services,  unless 
the  first  suit  has  gone  into  judgment 
granting  the  relief  sought.  Huntsville  Belt 
Line  &  M.  S.  R.  Co.  v.  Corpening,  97  Ala. 
681,  12  So.  295. 

So,  the  mere  bringing  of  a  suit  on  a 
contract  by  one  party  thereto  against  the 
agent  who  made  it  on  behalf  of  the  other 
party,  fully  disclosing  his  agency  and  the 
name  of  his  principal,  which  suit  has  never 
been  prosecuted,  cannot  relieve  the  princi- 
pal from  liability  on  the  contract.  Rich- 
mond Union  Pass.  R.  Co.  v.  New  York  &  S. 
B.  R.  Co.  95  Va.  386,  28  S.  E.  573. 

And  merely  allowing  an  undisclosed  prin- 
cipal to  prosecute  an  action  against  a  tele- 
graph company  for  damages  resulting  from 
the  sending  of  a  forged  telegram  does  not 
constitute    an    election    of    remedies   which 

• 

will  prevent  the  sendee's  maintaining  a  like 
action,  if  the  first  action  has  been  dismissed 
by  the  plaintiff  therein  before  final  judg- 
ment, although  after  a  second  r;eversal  up- 
on appeal,  after  two  trials  resulting  in  fav- 
or of  the  plaintiff.  Wells  v.  Western  U. 
Teleg.  Co.  144  Iowa,  605,  24  L.R.A.(N.S,) 
1045,   123   N.   W.   371. 

Inconsistent  rights.  ^ 

Where  there  is  not  only  an  inconsistency 
in  the  several  forms  of  action  available 
to  the  plaintiff,  but  a  substantial  incon- 
sistency in  the  rights  upon  which  the  dif- 
ferent forms  of  action  are  based,  some 
courts  have  held  that  the  mere  bringing 
of  an  action  based  upon  one  claim  of  right 
constitutes  an  election  which  will  bar  a 
subsequent  action  based  upon  an  incon- 
sistent right.  These  cases  can  be  recon- 
ciled, however,  upon  the  theory  that  the 
mere  bringing  of  such  an  action  involves 
the  taking  by  the  plaintiff  of  a  position 
so  inconsistent  with  that  which  he  would 
be  obliged  to  take  in  any  other  form  of  ac- 
tion that  there  is,  in  theory,  if  not  in  fact 
a  benefit  to  him,  or  at  least  a  detriment 
to  the  defendant,  which  will  estop  the 
plaintiff  from  bringing  a  subsequent  action. 

"It  has  been  established,  both  in  this 
country  and  in  England,  that,  whenever 
an  act  is  done,  or  a  statement  is  made,  by 
a  party,  which  cannot  be  contravened  or 
controverted  without  fraud  on  his  part  and 
injury  to  others,  whose  conduct  nas  been 
influenced  by  the  act  or  admission,  the  char- 
acter of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  matter  of  evi- 
dence, and  it  will  become  binding,  even  in 
opposition  to  proof  of  a  contrary  nature.'' 
Bolton  Mines  Co.  v.  Stokes,  82  Md.  50,  31 
L.R.A.  789,  33  Atl.  491. 

^*A  man  may  not  take  contradictory  posi- 
tions, and,  where  he  has  a  right  to  choose 
one  of  two  modes  of  redress,  and  the  two 
are  so  inconsistent  that  the  assertion  of  one 
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involves  the  negation  or  repudiation  of  the 
other,  his  deliberate  and  settled  choice  o^ 
one,  with  knowledge  or  the  means  of  knowl- 
edge of  such  facts  as  would  authorize  a  re- 
sort to  each,  will  preclude  him  thereafter 
from  going  back  and  electing  again." 
Thompson  v.  Howard,  31  Mich.  309. 

Thus,  it  is  said  {obiter)  in  Re  Linforth, 
87  Fed.  390:  "It  is,  of  course,  a  familiar 
rule  that  a  party  cannot,  in  the  course  of 
litigation,  occupy  inconsistent  positions; 
and  where  one  has  elected  betwen  several 
inconsistent  courses,  he  is  confined  to  that 
which  he  first  adopts.  In  accordance  with 
this  rule,  it  is  generally  held  that  where 
a  party,  with  full  knowledge  of  all  the 
facts,  takes  legal  steps  to  enforce  a  con- 
tract, it  is  a  conclusive  election  not  to  re- 
scind such  contract  on  account  of  fraud  or 
other  matters  then  known  to  him.  .  .  . 
So,  also,  an  action  ex  contractu  upon  an 
implied  contract  of  sale  precludes  a  subse- 
quent action  by  the  same  party  for  conver- 
sion of  the  same  property,  based  upon  the 
same  transaction  upon  which  the  former 
suit  was  founded.  .  .  .  And  so,  when  a 
trustee  wrongfully  pays  to  another  money 
which  belongs  to  his  beneficiary,  the  latter 
may  sue  the  trustee  as  his  debtor,  or  he 
may  ratify  the  payment,  and  sue  the  per- 
son who  received  the  money,  but  he  cannot 
do  both;  and  his  election,  once  effectual- 
ly made,  is  conclusive  upon  him.  .  .  . 
In  cases  like  those  just  mentioned,  it  is 
generally  held  that  the  bringing  of  an  ac- 
tion, with  full  knowledge  of  all  the  facts, 
is  a  conclusive  election  to  pursue  the  par- 
ticular remedy  or  form  of  action  selected, 
although  such  action  be  subsequently  dis- 
missed, and  not  prosecuted  to  judgment." 

Several  cases  support  this  general  state- 
ment. Thus,  in  Moller  v.  l^uska,  87  N. 
Y.  166,  it  was  held  that  the  mere  bringing 
of  an  action  to  recover  possession  of  prop- 
erty of  which  a  sale  and  delivery  was  in- 
duced by  fraud  is  such  a  manifestation  of 
an  election  of  remedy  as  will  bar  the  sub- 
sequent assertion  of  a  claim  under  the  con- 
tract of  sale. 

And  conversely,  the  bringing  of  an  ac- 
tion to  recover  damages  for  breach  of  war- 
ranty on  a  sale  is  an  election  of  remedy 
which  will  preclude  the  plaintiffs  therein 
from  setting  up  the  defense  of  fraud  in  a 
subsequent  action  by  the  vendor  to  recover 
upon  a  promissory  note  given  for  the  pur- 
chase price  of  the  property  sold.  Davis  v. 
Schmidt,  126  Wis.  461,  110  Am.  St.  Rep. 
938,  106  N.  W.  119. 

Similarly,  bringing  an  action  upon  an 
implied  contract  to  recover  money  belong- 
ing to  the  plaintiff  which  had  been  paid  to 
the  defendant,  which  action  is  dismissed 
for  failure  of  the  plaintiff  to  comply  with 
an  order  to  amend  by  adding  a  new  party 
defendant,  is  a  bar  to  a  subsequent  action 
against  the  first  defendant  to  recover  the 
same  amount  as  damages  for  the  conversion 
of  the  money.  Carroll  v.  Fethers,  102  Wis. 
443,  78  N.  W.  604. 

And  the  commencement  of  an  action  in 
assumpsit   to   recover    the    value   of   prop- 
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erty  of  the  plaintiff  wrongfully  sold  by  the 
defendant,  although  dismissed  for  failure 
of  the  plaintiff  to  file  security  for  costs,  is 
a  conclusive  election  of  remedy  which  pre- 
cludes a  subsequent  action  in  trover  for 
conversion  of  the  property.  Thomas  v.  Watt, 
104  Mich.   201,   62   N.   W.   345. 

In  Terry  v.  Munger,  121  N.  Y.  167,  8 
L.R.A.  216,  18  Am.  St.  Rep.  803,  24  N.  E. 
272,  holding  that  an  action  upon  an  im- 
plied contract  to  pay  the  value  of  property 
converted  by  the  defendant,  as  upon  a  sale 
thereof  by  the  plaintiff  to  him,  waiving  the 
tort,  is  an  election  of  remedy  which  pre- 
cludes a  subsequent  action  against  other 
persons  to  recover  damages  for  their  al- 
leged conversion  of  the  same  property, 
which  conversion  is  founded  upon  .their 
participation  in  the  same  acts  which,  in  the 
first  suit,  were  treated  as  constituting  a 
sale  of  the  property,  although  in  that  case 
the  plaintiff  had  obtained  judgment  in  the 
first  action,  the  court  said:  "The  proof 
that  an  action  of  that  nature  had  been  in 
fact  commenced  would  have  been  just  as 
conclusive  upon  the  plaintiffs  upon  the 
question  of  election  (proof  of  knowledge  of 
all  the  facta  at  that  time  being  given),  as 
would  the  judgment  have  been.  It  was  not 
necessary  that  a  judgment  should  follow 
upon  the  action  thus  commenced." 

And  bringing  an  action  against  an  agent 
to  recover  the  price  of  all  goods  delivered 
to  him,  treating  them  as  sold  to  him,  is  a 
conclusive  election  which  will  bar  a  subse- 
quent action  to  recover  a  part  of  the  goods, 
although  the  plaintiff  afterward  amends 
his  pleadings  in  the  first  action  so  as  to 
leave  out  all  ^oods  in  contra versy  in  the 
subsequent  action,  and  asks  and  obtains 
judgment  for  the  balance  only.  Howell  v. 
Campbell,  63  Kan.  742,  37  Pac.  120. 

Where  two  promissory  notes  have  been 
delivered  to  a  person  to  sell,  the  pendency 
at  fault  of  an  action  on  contract  for  the 
recovery  of  proceeds  of  the  notes,  for  a  year 
after  the  plaintiff  learns  that  defendant 
still  had  possession  of  one  of  the  notes  at 
the  time  of  bringing  the  action,  and  until 
after  service  of  notice  of  trial  in  a  subse- 
quent action  for  the  conversion  of  the  lat- 
ter note,  is  a  bar  to  the  subsequent  action. 
Bowker  Fertilizer  Co.  v.  Cox.  106  N.  Y. 
56&,  13  N.  £.  943. 

And  bringing  an  action  in  assumpsit  for 
the  wages  of  a  minor  son  of  the  plaintiff 
for  a  period  during  which  he  was  employed 
by  the  defendants  is  a  conclusive  election 
of  remedy  which  bars  a  subsequent  action 
in  case  for  having  enticed  into  defendant's 
service  and  harbored  such  son,  which  ac- 
tion is  brought  after  the  first  action  has 
been  discontinued  after  a  disagreement  of 
the  jury  after  a  trial  upon  merits.  Thomp- 
son  V.   Howard,   31   Mich.   309. 

In  Stephens  v.  Cliiles,  1  A.  K.  Marsh, 
334,  it  was  held  that  the  prosecution,  by 
one  who  has  been  turned  out  of  premises 
under  a  writ  issued  on  a  judgment  to  which 
he  was  neither  party  nor  privy,  of  his 
remedy  by  warrant  of  forcible  entry  and  * 
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detainer,   precludes  the  remedy  by  motion 
for  restitution. 

Some  courts,  on  the  other  hand,  have  held 
that,  even  in  cases  of  this  kind,  the  mere 
bringing  of  suit  is  not  a  conclusive  election 
of  remedy,  where  the  plaintiff  has  obtained 
no  actual  benefit.  Thus,  bringing  a  re- 
plevin suit  in  which  goods  previously  sold 
to  the  defendant  are  retaken  and  the  suit 
then  discontinued  without  trial,  after 
which  the  plaintiff  pays  the  value  of  the 
goods  to  satisfy  his  replevin  bond,  is  not  an 
election  which  will  estop  the  plaintiff  from 
claiming,  out  of  the  vendee's  assets,  pay- 
ment of  the  note  given  by  the  vendee  for 
the  purchase  price  of  the  goods.  Bolton 
Mines  Co.  v.  Stokes,  82  Md.  60,  31  L.R.A. 
789,    33    Atl.    491. 

And  the  bringing  of  a  replevin  action 
against  a  sheriff  who  has  taken  from  a 
fraudulent  vendee,  on  execution,  a  part  of 
the  goods  purchased  by  the  latter  from  the 
plaintiff,  and  the  retaking  in  such  action 
of  the  goods  in  the  sheriff's  hands,  while 
final  and  conclusive  as  to  such  part  of  the 
goods  sold,  does  not  preclude  the  subse- 
quent  presentation  of  a  claim  by  petition 
in  bankruptcy  against  the  vendee  for  the 
value  of  the  portion  of  the  goods  not  retak- 
en, but  converted  by  the  vendee;  nor  is  the 
presentation  of  such  claim  an  answer  to  the 
action  to  recover  the  part  found  in  the 
sheriff's  hands.  Powers  v.  Benedict,  88  N. 
Y.  605. 

So,  the  bringing,  by  vendors  in  a  sale  pro- 
cured by  fraud,  of  an  action  of  replevin  to 
recover  from  chattel  mortgagees  of  the  ven- 
dees a  part  in  their  possession  of  the  goods 
sold,  and  the  settlement  of  such  action  for 
a  certain  sum,  with  the  knowledge  and  as- 
sent of  the  vendees,  is  not  such  an  election 
as  will  bar  a  subsequent  action  against  the 
vendees  to  recover  as  damages  in  conse- 
quence of  the-  fraud  the  amount  unpaid 
on  the  original  contract.  Shaut  v.  Schau- 
roth,  46  App.  Div.  460,  61  N.  Y.  Supp.  767. 

And  where  a  person  has  sold  wheat  for 
cash  on  delivery,  and  received  in  payment, 
upon  delivery  of  the  bill  of  lading  repre- 
sentihg  wheat,  a  check  which  is  subsequent- 
ly refused  payment,  the  bringing  thereupon 
of  an  attachment  suit  against  the  vendee 
to  recover  the  price  of  the  wheat,  while 
tending  to  show  a  waiver  by  the  plaintiff 
of  the  cash  payment,  is  not,  after  it  has 
been  dismissed  before  judgment,  and  before 
anything  has  been  taken  under  the  writ  of 
attachment,  or  before  the  rights  of  others 
have  intervened,  and  without  in  any  way 
injuring  the  defendant,  an  affirmance  of 
the  sale,  or  an  election  of  remedies  which 
will  bar  a  subsequent  replevin  suit  against 
a  railroad  company  having  possession  of 
the  wheat  for  shipment  (Johnson-Brink- 
man  Commission  Co.  v.  Missouri  P.  R.  Co. 
120  Mo.  344,  26  L.R.A.  840,  47  Am.  St.  Rep. 
675,  28  S.  W.  870);  or  a  subsequent '  ac- 
tion for  conversion  against  the  bank  with 
which  the  vendee  deposited  a  bill  of  lading 
for  the  wheat,  with  draft  attached  for  col- 
lection, and  which,  with  knowledge  of  all 
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the  facts,  refused  payment  of  the  check 
given  by  the  vendee  in  payment  for  the 
grain,  or  delivery  to  the  vendor  of  the 
bill  of  lading  (Johnson-Brinkman  Commis> 
sion  Go.  V.  Central  Bank,  116  Mo.  558,  38 
Am.  St.  Rep.  615,  22  S.  W.  813). 

^4cnowledge  of  facta. 

In  some  cases,  the  holding  that  the  bring- 
ing of  an  action  was  not  a  conclusive  elec- 
tion has  turned  upon  the  fact  that  the 
plaintiff,  at  the  time  of  bringing  the  ac- 
tion, had  no  knowledge  or  means  of  knowl- 
edge of  th.e  facts  that  would  influence  a 
choice  of  remedies.  Thus,  the  mere  bring- 
ing of  an  action  for  the  price  of  goods, 
the  sale  of  which  was  induced  by  fraud, 
is  not  a  binding  election  which  will  preclude 
a  subsequent  action  to  recover  damages 
for  an  alleged  conversion  of  the  goods,  if 
thB  first  action  was  brought  without  knowl- 
edjje  of  the  fraud.  Equitable  Co-op.  Foun- 
dry Co.  V.  Hersee,  103  N.  Y.  25,  9  N.  E. 
48!'. 

fVnd  the  pendency  of  a  suit  by  a  ward 
to  recover  from  his  giliardian  and  the  lat- 
ter's  bondsmen  the  proceeds  of  a  sale  made 
pursuant  to  an  order  of  the  court,  of  land 
which  belonged  to  the  ward  while  a  minor, 
and  the  pendency  of  a  proceeding  to  re- 
quire the  guardian  to  account  for  such  pro- 
ceeds, do  not  constitute  an  election  of  reme- 
dies which  will  preclude  a  subsequent  pro- 
ceeding to  set  aside  the  order  of  sale  and 
order  confirming  the  sale,  where  the  facts 
upon  which  the  last  proceedings  are  based 
were  not  known  to  the  plaintiff  at  the 
time  of  the  institution  of  the  earlier  pro- 
ceedings. Jirou  V.  Jirou,  —  Tex.  Civ.  App. 
— ,   136   S.  W.   493. 

So,  commencing  an  action  at  law  to  re- 
cover damages  for  an  alleged  fraud  in  a 
contract  of  exchange  of  real  estate  is  not 
an  election  of  remedies  which  precludes  the 
plaintiff,  immediately  upon  learning  that 
the  defendant  claims  that  he  had  no  knowl- 
edge of  the  real  character  of  the  land  ex- 
changed, or  of  the  falsity  of  his  represen- 
tations in  regard  to  it,  from  filing  an 
and  ended  and  substituted  petition  in  equity, 
operating  as  a  dismissal  of  the  action  at 
l&v%  and  seeking  to  rescind  the  contract. 
Smith  V.  Bricker,  86  Iowa,  285,  63  N.  W. 
250. 

—extent  of  proceedings. 

In  a  large  number  of  the  cases  involving 
inconsistent  /ights,  many  of  which  are 
often  cited  to  the  proposition  that  merely 
bringing  suit  is  a  conclusive  election  of 
remedies,  it  appears  that  the  plaintiff  had 
obtained  some  advantage,  or  at  least  at- 
tempted to  do  so,  to  the  prejudice  of  the 
rights  of  the  defendant,  through  some  pro- 
visional remedy,  or  in  some  other  manner, 
although  the  action  has  thereafter  been  dis- 
missed before  final  judgment.  In  such 
cases,  the  steps  taken  are  generally  held 
to  constitute  a  conclusive  election  of  reme- 
dies. Thus,  where  one  has  h>4  election  to 
treat  the  transaction  as  a  valid  sale  or  as 
a  wrongful  conversion,  bringing  an  action 
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in  assumpsit  and  near  the  close  of  the  trial 
accepting  a  tender  pleaded,  and  dismissing 
the  action,  constitutes  an  election  which 
will  preclude  a  subsequent  action  in  trover, 
based  upon  the  same  transaction.  Daniels 
v.  Smith,  15  111.  App.  339. 

And  bringing  suit  in  assumpsit  for  the 
value  of  property  converted  by  the  defend' 
ant,  and  attaching  it  as  his  property, 
whereupon  he  gives  bonds  and  recovers  the 
property,  and  sells  it  and  receives  pay- 
ment, estops  the  plaintiff  from  asserting 
title  against  the  vendee  and  suing  the  lat- 
ter for  conversion,  although  the  first  ac- 
tion fails  for  a  defect  in  jurisdiction  over 
the  defendant  therein.  Nield  v.  Burton,  40 
Mich.  53,  12  N.  W.  906. 

So,  bringing  an  action  for  the  price  of 
goods  sold,  and  attaching  them  as  the 
property  of  the  vendee,  with  knowledge  of 
all  the  facts  which  should  influence  an 
election,,  is  a  conclusive  election  which 
bars  a  subsequent  action  for  the  annulment 
of  the  sale,  on  the  ground  of  fraud,  and 
the  restitution  of  the  goods,  although  the 
first  action  is,  in  the  meantime,  withdrawn 
and  the  attachment  released.  Lowenstein 
V.  Glass,  48  La.  Ann.  1422,  20  So.  890. 

And  the  pendency  of  an  action  for 
breach  of  contract  to  pay  for  goods,  ob- 
tained by  fraud,  in  which  an  attachment 
has  been  obtained  and  levied,  and  a  part 
of  certain  money  levied  upon  has  been  paid 
over  to  the  plaintiffs,  is  a  final  election 
which  bars  a  subsequent  action  repudiating 
the  contract,  and  seeking  to  recover  part 
of  the  goods  sold;  and  it  is  immaterial 
that  the  first  action  was  discontinued  be- 
fore bringing  the  second  to  trial,  "for  it  is 
the  fact  that  the  plaintiffs  elected  this 
remedy,  and  act«^d  affirmatively  upon  that 
election,  that  determines  the  present  issue. 
Taking  any  step  to  enforce  the  contract  is 
a  conclusive  election  not  to  rescind  it  on 
account  of  anything  known  at  the  time." 
Conrow  v.  Little,  116  N.  Y.  387,  6  L.R.A. 
693,  22  N.  E.  346. 

Similarly,  the  pendency  of  an  action  to 
recover  from  an  insolvent  bank  the  amount 
of  the  drafts  received  by  it  on  deposit  when 
its  officers  knew  that  it  was  insolvent,  in 
which  action  the  plaintiff  has  attached  and 
garnished  the  debt  due  from  the  drawee  to 
the  bank  by  reason  of  the  former's  accept- 
ance of  the  drafts,  is  an  election  of  reme- 
dies which  will  preclude  the  plaintiff's 
seeking  in  another  suit  to  disaffirm  the  dis- 
count for  fraud.  Davis  v.  Butters  Lumber 
Co.  132  N.  C.  239,  43  S.  E.  660. 

And  bringing  an  action  on  contract  to 
recover  money  loaned  to  the  defendant  on 
call,  on  the  security  of  forged  bonds,  after 
the  discovery  of  the  fraud,  and  attaching 
money  standing  to  the  credit  of  the  defend- 
ant in  a  bank  where  he  deposited  the  pro- 
ceeds of  the  fraudulent  loan,  is,  although 
the  action  is  discontinued  after  proceedings 
in  banlcruptcy  have  been  taken  against 
the  defendant,  an  election  which  will  bar 
a  subsequent  action  to  disaffirm  the  con- 
tract and  recover,  as  owner,  the  money  in 
the  bank,  on  the  ground  that  it  is  the  iden* 
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tical  money  obtained  by  the  fraud.     Bene- 
dict V.  National  Bank,  4  Daly,  171. 

Conversely,  the  pendency  of  a  replevin 
action  against  a  fraudulent  vendee  (Wile  v. 
Brownstein,  35  Hun,  68),  or  against  the 
assignee  and  transferee  of  plaintilT*s  fraud- 
ulent vendee  (Seeman  v.  Bandler,  26  Misc. 
372,  66  N.  Y.  Supp.  210),  to  recover  the 
goods  sold,  in  which  action  part  of  the 
goods  have  been  recovered,  is  an  election 
which  precludes  an  action  on  contract 
against  the  fraudulent  vendee  to  recover 
the  value  of  the  goods  not  replevied,  al- 
though the  plaintifT  has  abandoned  so 
much  of  his  claim  in  the  replevin  action 
as  relates  to  the  goods  not  Replevied. 

And  bringing  a  replevin  suit  in  which 
plaintiffs  recover  and  convert  to  their  own 
use,  without  compensating  the  defendant 
therefor,  •a  part  of  the  goods  in  question, 
which  were  sold  by  plaintiffs  to  defendant 
under  a  contract  alleged  to  have  been  pro- 
cured by  the  defendant  through  fraud,  con- 
stitutes an  election  which  will  bar  a  sub- 
sequent action  in  assumpsit  for  the  con- 
tract price  of  the  goods,  although  the  first 
suit  is  dismissed  at  plaintiffs  costs  for 
want  of  prosecution,  when  called  for  trial, 
after  it  has  been  at  issue  nearly  three 
years.    Fisher  v.  Brown,  111  111.  App.  486. 

So,  where  goods  have  been  sold  and  de- 
livered upon  cash  terms,  but  the  vendee 
fails  to  make  payment,  the  bringing  by  the 
vendor  of  a  replevin  suit  in  which  a  part 
of  the  goods  are  taken  and  redelivered  to 
him  amounts  to  an  election  which  bars  a 
subsequent  action  for  recovery  of  the  price 
of  the  goods.  Morris  v.  Rexiord,  18  N.  Y. 
652. 

And  the  pendency  of  a  replevin  suit 
brought  by  a  creditor  to  recover  goods  sold 
to  an  insolvent  merchant  who  has  made  an 
assignment  for  the  benefit  of  creditors,  in 
which  suit  the  plaintiff  has  recovered  and 
sold  a  part  of  tne  goods,  and  retained  the 
proceeds,  is  a  bar  to  an  allowance  by  the 
assignee  of  a  claim  for  the  full  amount  of 
the  goods  sold  by  plaintiff  to  defendant; 
and  it  is  immaterial  that  six  months  after 
presenting  the  claim  for  allowance,  and  be- 
fore the  hearing  of  an  appeal  from  the  re- 
fusal of  the  assignee  to  allow  the  claim, 
the  plaintiff  dismisses  the  replevin  action, 
upon  its  call  for  trial,  or  that  four  days 
after  judgment  on  such  hearing,  reversing 
the  judgment  of  the  assignee,  damages  are 
assessed  upon  the  plaintiff's  replevin  bond. 
Hargadine-McKittrick  Dry  Goods  Co.  v. 
Warden,  161  Mo.  678,  62  S.  W.  693. 

In  Fisher  v.  Brown,  supra,  however,  the 
court  said:  "If  they  had  taken  nothing  by 
the  replevin  action,  or,  having  taken  the 
goods,  or  a  part  of  them,  had  returned 
them  to  the  defendant,  and  then  had  suf- 
fered that  suit  to  be  dismissed,  .  .  . 
they  would  not  have  been  precluded  from 
bringing  this  suit,  for  the  reason  that  the 
rights  and  obligation  of  the  parties  had 
not  been  changed,  and  therefore  a  right  of 
action  which  existed  before  the  replevin 
suit  was  commenced  ought  not  to  be  bar- 
red." 
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But  bringing  an  attachment  suit  against 
a  debtor,  and  levying  the  writ  therein  up- 
on a  stock  of  goods  which,  together  with 
other  property,  he  has  conveyed  by  chattel 
mortgage  to  trustees  for  the  benefit  of  cer- 
tain creditors,  including  the  plaintiff,  con- 
stitutes an  election  not  to  accept  under  the 
mortgage,  and  precludes  the  plaintiff  from 
subsequently  sharing' in  the  proceeds  of  the 
property  conveyed  by  the  mortgage,  al- 
though he  has,  in  the  meantime,  abandoned 
the  attachment  suit,  directed  the  sheriff 
to  return  the  writ  not  executed,  and  noti- 
fied the  trustees  that  he  accepts  the  mort- 
gage. Bauman  v.  Jaffray,  6  Tex,  Civ.  App. 
489,  26  S.  W.  260. 

The  bringing  by  the  assignee  of  an  in- 
solvent debtor  of  an  action  on  notes  given 
by  the  defendant  for  the  purchase  price  of 
goods^fraudulently  sold  to  him  by  the  debt- 
or to  delay  and  defraud  the  latter's  credit- 
ors, in  which  action  property  of  the  de- 
fendant is  attached  to  secure  the  payment 
of  such  notes,  is  a  conclusive  election 
which  will  bar  a  subsequent  action  for 
trover,  although  the  first  action  has  been 
discontinued.  Butler  v.  Hildreth,  6  Met. 
40. 

And  the  bringing  and  pendency  of  an 
attachment  suit  against  an  absconded  agent 
to  recover  money  paid  to  him  by  a  lender 
for  the  alleged  use  of  the  plaintiff,  a  bor- 
rower, in  which  suit  the  writ  has  been 
levied  on  certain  property  which  is  still 
held  thereunder,  constitutes  a  ratification 
of  the  payment  to  the  agent  as  due  to  the 
plaintiff,  and  precludes  a  subsequent  action 
against  the  lender  on  the  theory  that  the 
payee  of  the  money  was  the  latter's  agent. 
McLean  v.  Ficke,  94  Iowa,  296,  62  N.  W. 
763. 

Where  a  wife,  having  been  coerced  by  her 
husband  into  making  a  deed  of  her  own 
land  to  another,  brings  suit  to  recover  the 
proceeds  of  the  conveyance  as  belonging  to 
her,  and  the  suit  is  compromised  by  paying 
to  her  a  portion  of  the  amount  sued  for, 
this  amoimts  to  a  ratification  of  the  con- 
tract and  an  election  of  remedies  which  will 
bar  a  subsequent  suit  to  recover  the  land. 
McCIellan  v.  McClellan,  136  Ga.  96,  68  S. 
£.  1026. 

And  the  filing  by  defendants  in  an  ac- 
tion of  an  answer  and  cross  petition  adopt- 
ing and  ratifying  the  acta  of  an  attorney 
in  their  behalf,  and  seeking  to  recover  the 
proceeds  received  by  him  of  a  sale  of  real 
estate  to  which  they  held  title,  constitutes 
an  election  of  remedies  which  will  preclude 
their  bringing  a  subsequent  action  to  set 
aside  the  Sfue,  although  such  pleadings 
have  been  withdrawn  by  leave  of  court,  and 
a  demurrer  by  the  same  parties  properly 
sustained  on  the  ground  that  they  were  not 
necessary  parties  to  the  action,  but  it  ap- 
pears that  if  they  had  stood  upon  their  case 
as  set  up  in  their  answer  and  cross  peti- 
tion, they  would  have  been  entitled  to  re- 
lief, and  that  their  withdrawal  has  preju- 
diced other  parties.  Robb  v.  Vos,  155  U.  S. 
13,  39  L.  ed.  62,  16  Sup.  Ct  Rep.  4. 

A.  C.  W. 
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ARKANSAS  MIDLAND  RAILROAD  COM- 
PANY et  al.,  Appts., 

V. 

W.   E.  PEARSON,  Admr.,   etc.,   of  J.  M. 
Campbell,  Deceased. 

—  Ark.  — ,  135  S.  W.  917.) 

Railroad      hospital  —  charity  —  liability 
for  malpractice. 

1.  A  railroad  company  which  attempts  to 
maintain  a  hospital  service  for  injured  em- 
ployees with  a  fund  secured  by  deducting  a 
small  amount  monthly  from  the  wages  of 
each  employee  is  not  liable  for  the  malprac- 
tice of  physicians  employed,  if  it  uses  ordi- 
nary care  to  select  competent  and  skilful 
ones. 

Evidence  —  charity     hospital—  disposi- 
tion of  funds. 

2.  Upon  the  question  of  the  liability  of  a 
railroad  company  for  malpractice  of  a  phy- 
sician employed  with  funds  deducted  from 
employees'  wages,  testimony  of  the  one  hav- 
ing charge  of  the  disbursement  of  the  funds, 
to  the  effect  that  they  were  all  expended  in 
the  service  of  the  hospital,  and  that  the 
railroad  company  realized  no  gain  or  profit 
therefrom,  is  competent. 

Same  —  hypothetical  question  —  form. 

3.  One  submitting  hypothetical  questions 
to  an  expert  witness  may  select  such  por- 
tions of  the  evidence  as  he  pleases,  and  need 
not  base  his  question  upon  the  whole  evi- 
dence. 

(March  20,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Phillips  Coun- 
ty in  plaintifTs  favor  in  an  action  brought 
to  recover  damages  for  the  wrongful  death 
of  plaintiff's  intestate,  alleged  to  have  been 
eaused  by  the  failure  of  defendants  to  fur- 
nish him  proper  medical  and  surgical  at- 
tention.    Reversed. 

Statement  by  Klrby,  J.: 

This  suit  was  brought  by  appellee  to  re- 
cover damages  for  the  benefit  of  the  widow 
and  next  of  kin  and  the  estate,  for  the 
wrongful  death  of  his  intestate,  caused,  it 
was  alleged,  by  the  failure  to  furnish  him 
proper  medical  and  surgical  attention. 

It  was  alleged  that  the  deceased.  Jack 

Note.— As  to  liability  for  negligence  of 
attendents  furnished  by  relief  department 
toward  which  employees  contribute,  see 
notes  to  Phillips  v.  St.  Louis  &  S.  F.  R.  Co. 
17  LJLA.(N.S.)  1167,  and  Texas  C.  R.  Co. 
V.  Znmwalt,  30  L.R.A.(N.S.)   1207. 

As  to  liability  of  charitable  institution 
for  personal  injuries,  see  note  to*Hordem  v. 
Salvation  Army,  32  L.R.A.(N.S.)  62,  and 
earlier  notes  in  this  series,  therein  referred 
to. 
94  L.R.A.(N.S.) 


Campbell,  while  in  the  discharge  of  his  du- 
ties as  conductor  of  a  freight  train  on  ap- 
pellant's road  known  as  the  "accommoda- 
tion," running  from  Helena  to  Clarendon 
and  return,  jumped  or  fell  from  the  top  of 
one  of  the  box  cars  on  September  22,  1908, 
at  about  11:45  A.  M.,  and  sustained  from 
said  fall  the  following  injuries:  "A  com- 
minuted fracture  of  the  right  ankle  and 
fracture  and  dislocation  of  the  left  ankle." 
That  both  said  injuries  were  serious,  and  the 
demand  for  immediate  skilful  attention  ur- 
gent. That  the  train  was  ordered  to  proceed 
on  its  regular  trip,  and  the  said  Campbell 
was  left  at  the  town  of  Holly  Grove,  where 
only  the  most  perfunctory  attention  was  giv- 
en him  until  the  return  trip  of  the  train, 
about  2  o'clock  p.  h.  That  he  was  then 
placed  on  a  crude  cot  in  one  of  these  box 
cars,  and,  without  any  attendant  provided 
by  defendant,  was  brought  to  the  city  of 
Helena,  arriving  at  8:30  p.  m.  That  while 
said  Campbell  was  in  snid  box  car  the  train 
did  its  regular  and  ordinary  work,,  switching 
a  large  number  of  cars  at  the  towns  of 
Womble,  Poplar  Grove,  and  Barton,  by  rear 
son  of  which  he  was  roughly  and  cruelly 
thrown  from  side  to  side  upon  his  cot  and 
caused  to  suffer  untold,  agony  and  his 
wounds  to  receive  fresh  injuries.  That  the 
company  physician  failed  to  do  anything 
for  his  relief,  and  upon  his  arrival  at  He- 
lena advised  that  he  be  taken  to  the  hospi- 
tal at  St.  Louis,  which  was  done,  by  de- 
fendant's direction,  on  the  morning  of  Sep- 
tember 23d.  On  arriving  at  St.  Louis  at 
8:30  P.  M.,  by  reason  of  the  failure  of  the 
defendant's  hospital  department  to  provide 
an  ambulance,  as  it  had  agreed  to  do,  he  was 
compelled  to  remain  in  the  station  for  sev- 
eral hours,  and  did  not  reach  the  hospital 
until  11  o'clock  at  night.  That  he  then  re- 
ceived no  attention,  except  a  perfunctory 
examination  by  an  interne,  until  11  o'clock 
the  next  day,  at  which  time  decomposition 
had  set  in,  and  that  he  died  the  following 
morning,  as  a  result  of  said  injuries,  at 
7:30  o'clock. 

Plaintiff  charges  that  the  proximate,  the 
immediate,  and  the  only  cause  of  the  death 
of  said  Campbell  was  the  gross  negligence, 
indifference,  and  inhumanity  of  the  defend- 
ant company.  Plaintiff  charged  the  truth 
to  be  that,  if  the  defendant  had  used  even 
ordinary  care  and  caution  in  the  treatment 
of  said  Campbell  after  the  nature  and  ex- 
tent of  said  injuries  were  fully  known  to  de- 
fendant, his  life  could  and  would  have  been 
saved  and  his  usefulness  unimpaired.  That 
by  reason  of  said  failure  by  defendant  to 
provide  surgical  and  medical  attention  at 
the  proper  time,  and  by  reason  of  the  delay 
in  getting  said  Canipbel?  where  he  could  be 
and    would    have    been    properly    treated, 
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which  said  delay  was  caused  by  the  gross 
negligence  and  carelessness  and  indifference 
of  the  defendant,  said  Campbell  was  caused 
to  suffer  and  did  suffer  the  most  excruti- 
ating  misery  and  physical  pain,  by  reason 
of  which  he  was  finally  caused  to  lose  his 
life.  That  he  left  surviving  his  widow, 
Maggie  Campbell,  and  five  children  of  the 
ages  of  12,  10,  7,  5,  and  3  years,  respective- 
ly. At  the  time  of  receiving  said  injuries, 
he  was  thirty-nine  years  old,  in  perfect 
health,  and  earning  $100  a  month.  That 
deceased  contributed  to  the  maintenance 
and  support  of  his  wife  and  children  as 
aforesaid  the  entire  amount  of  his  salary; 
that  he  was  sober,  industrious,  of  good 
moral  character,  in  direct  line  of  promotion, 
kind  to  his  children,  and  solicitous  of  their 
well-being.  Prayed  judgment  for  $15,000 
for  the  widow  and  children,  and  for  the 
mental  and  physical  pain  and  suffering  of 
deceased,  for  the  benefit  of  his  estate,  dam- 
ages in  the  sum  of  $10,000. 

Defendant  filed  a  motion  to  strike  out 
certain  parts  of  the  complaint,  which  was 
overruled.  It  then  answered,  denying  that 
said  Campbell  was  engaged  in  the  perform- 
ance of  his  duties  as  conductor  of  the  train 
mentioned  when  he  received  the  injuries 
complained  of;  that  there  had  been  taken 
out  and  retained  by  the  defendant  any  siun 
of  money  from  his  salary  for  the  support 
and  maintenance  of  the  hospital  department 
of  the  defendant,  and  that  in  return  there- 
for it  was  understood  by  and  between  the 
said  defendant  and  Campbell  that  he  should 
receive  proper  medical  and  surgical  atten- 
tion, to  be  supplied  and  furnished  by  the 
said  defendant  whenever  the  emergency  or 
necessity  therefor  should  arise;  that  it  was 
defendant's  duty  to  give  such  medical  and 
surgical  attention  to  said  Campbell,  and 
denies  that  there  was  any  neglect  of  such 
duty.  Denied  all  the  material  allegations 
specifically.  Alleged  that  deceased  was  al- 
lowed to  remain  at  Holly  Orove  after  the 
accident  and  injury,  and  put  upon  the  re- 
turn train  and  carried  to  Helena  at  his 
own  solicitation  and  suggestion,  and  made 
as  comfortable  as  possible  on  his  return 
trip,  and  handled  with  all  the  care  and  at- 
tention as  was  suggested  and  required  by 
him.  Denied  that  any  physician  or  sur- 
geon on  its  behalf  failed  to  do  anything 
for  Campbell's  relief.  Alleged  that  every- 
thing possible  was  done  for  his  comfort  and 
relief,  and  that  it  was  at  his  request  that  he 
was  transferred  to  the  hospital  at  St.  Louis. 
Denied  that  there  was  any  failure  or  refusal 
of  hospital  department  to  provide  an  am- 
bulance to  take  him  from  the  station  to  the 
hospital,  or  that  it^had  agreed  or  promised 
to  do  so.  Denied  that,  after  reaching  the 
hospital,  he  received  no  attention,  and 
34  L.R.A.(N.S.) 


alleged  that  he  was  properly  examined  and 
treated,  and  everything  known  to  medical 
science  and  surgery  was  done  and  performed 
for  the  said  Campbell.  Denied  that  he 
died  as  a  result  of  any  neglect  of  defendant 
as  to  his  alleged  injuries.  Denied  that  it 
failed  to  use  ordinary  care  and  caution  in 
the  treatment  of  Campbell,  or  that  his  life 
could  and  would  have  been  saved  and  his 
usefulness  unimpaired  by  the  most  skilful 
treatment  known  to  medical  and  surgical 
science.  Denied  that  the  nature  and  extent 
of  his  injuries  were  fully  known  to  the 
defendant  at  the  time,  that  there  was  any 
failure  to  provide  surgical  and  medical  at- 
tention at  the  proper  time,  or  that  by  rea^ 
son  of  any  delay  to  get  Campbell  to  a  place 
where  he  could  and  would  have  been  treat- 
ed, he  was  caused  to  suffer,  or  that  by  rea- 
son of  any  such  failure  said  Campbell  was 
caused  to  lose  his  life.  That  plaintiff  was 
entitled  to  recover  any  damage  for  mental 
or  physical  suffering. 

Answering  the  second  paragraph  of  the 
complaint,  denied  that  deceased  was  con- 
scious of  mental  or  physical  pain  and  suf- 
fering, or  that  it  was  caused  by  or  was  the 
direct  or  proximate  result  of  any  cruel 
or  inhuman  treatment  alleged  to  have  been 
received  by  him  while  on  the  return  trip 
to  Helena,  or  that  any  part  thereof  was 
caused  by  any  negligence  or  careless  failure 
of  the  defendant  to  provide  surgical  and 
medical  attention  at  the  proper  time  or  that 
there  was  any  failure  on  the  part  of  defend- 
ant to  provide  proper  medical  and  surgical 
attention  to  said  Campbell,  and  alleged  that 
he  did  receive  proper  medical  and  surgical 
attention  and  treatment,  and  whatever  was 
done  in  the  way  of  caring  for  him  after 
the  injury,  and  in  the  way  of  medical  and 
surgical  treatment  or  in  transportation  to 
secure  the  same,  or  in  the  waiting  for  such 
medical  or  surgical  treatment,  was  pursu- 
ant to  the  request  of  the  said  Campbell  him- 
self. Denied  that  his  estate  was  damaged 
in  any  sum  whatever  by  any  wrongful  or 
negligent  conduct  on  the  part  .of  the  de- 
fendant. Alleged,  further,  that,  if  deceased 
experienced  or  endured  mental  or  physical 
pain  or  suffering,  same  was  caused  and 
contributed  to  by  his  neglect  and  his  own 
conduct,  and  pursuant  to  his  own  request; 
that  any  injuries  or  damages  alleged  were 
within  the  assumed  risks  and  hazards  of 
said  deceased  as  to  his  employment,  for 
which  the  defendant  was  not  liable. 

An  amendment  to  the  complaint  was 
filed,  alleging  the  sale  of  the  Arkansas  Mid- 
land Railroad  to  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railroad  Company  after 
the  filing  of  the  complaint,  and  the  con- 
solidation and  merger  of  the  said  roads. 
Prayed  that  said  St.  Louis,  Iron  Moantaia, 
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ft  Southern  Railroad  Company  be  made  a 
party  defendant,  and  for  judgment  against 
it  as  against  the  Midland.  The  St.  Louis, 
Iron  Mountain,  ft  Southern  Railroad  Com- 
pany appeared,  and  adopted  as  its  answer 
to  the  original  and  amended  complaint  the 
answer  filed  by  the  Arkansas  Midland  Rail- 
road Company,  "and  each  and  both  of  said 
defendants  denied  any  liability  whatever, 
and  prayed  judgment  on  behalf  of  defend- 
ants herein,  and  for  all  other  and  proper 
relief." 

The  testimony  tended  to  show  that  Jack 
Campbell  was  conductor  on  the  accommo- 
dation train  carrying  freight  and  passen- 
gers, running  from  Helena  to  Clarendon 
and  return,  at  a  salary  of  $100  a  month; 
that  he  fell  or  jumped  from  the  top  of  a 
box  car  to  the  ground  in  the  yards  at  Holly 
Grove  about  11  o'clock  on  the  morning  of 
the  22d  of  September,  1908.  That  the  brake- 
man  and  engineer  went  to  his  as^ stance 
and  set  him  up  in  the  box  car,  carried 
him  down  to  the  station,  and  sent  for  the 
doctor.  Dr.  Sylar  was  the  company  physi- 
cian at  Holly  Grove,  and  reached  the  pa- 
tient within  twenty  or  thirty  minutes  after 
he  was  telephoned  for.  The  witnesses  first 
reaching  him  saw  that  his  ankle  was 
swollen.  The  skin  was  not  broken,  but 
badly  bruised,  turning  black.  He  had  re- 
moved his  shoes  before  they  reached  him. 
The  car  was  stopped  near  the  station  by 
Campbell's  direction,  and  the  physician  ex- 
amined him  while  in  the  car,  and  removed 
him  across  the  street  to  Dr.  Johnson's 
house.  The  engineer,  then  the  superior  offi- 
cer of  the  train,  telephoned  the  superinten- 
dent, reporting  the  accident,  and  asking  for 
instructions  as  to  the  further  proceeding  of 
his  train.  He  was  directed  to  proceed  to 
Clarendon  and  return,  and  was  met  on  his 
return  trip  by  the  superintendent  at  Pine 
City.  Campbell  suggested  that  they  go  on 
to  Clarendon  and  pick  him  up  on  the  re- 
turn trip.  Upon  reaching  Holly  Grove  on 
returning,  he  was  brought  over  on  a  cot 
and  put  in  the  baggage  car,  the  attendants 
not  being  able  to  get  the  cot  in  the  coach. 
The  train  then  proceeded  to  Helena,  doing 
the  usual  switching  at  the  different  sta- 
tions; the  employees  handling  it  as  care- 
fully as  possible  and  with  as  little  jolting 
and  jarring  from  switching,  connecting,  and 
disconnecting  the  train  as  was  possible. 
It  reached  Helena  between  8  and  8:30. 
Campbell  was  carried  to  his  residence, 
where  he  was  treated  by  Dr.  Cox,  the  com- 
pany physician.  The  next  morning  he  was 
placed  upon  one  of  defendant's  passenger 
trains  and  taken  to  the  hospital  at  St. 
Louis,  Missouri.  After  reaching  the  sta- 
tion there,  there  was  some  delpy  of  probably 
an  hour  before  he  was  carried  to  the  hospi- 
U  L.R^.(N.S.) 


tal.  Upon  arriving  at  the  hospital,  a  physi- 
cian examined  him,  unwrapped  his  feet,  and 
took  off  his  splints,  and  rewrapped  them 
and  put  them  in  a  wire  basket.  He  was 
then  put  to  bed,  and  about  9  o'clock  the  , 
next  morning  the  superintendent  and  chief 
physician  examined  him,  and  about  11 
o'clock  he  was  examined  with  X-rays.  His 
father,  who  had  accompanied  him  to  St. 
Louis,  testified  that  at  this  time  his  feet 
were  black.  He  was  then  carried  back 
to  his  ward  and  warm  water  in  bottles  was 
put  around  his  legs.  About  4  o'clock  they 
took  him  to  the  operating  room,  punctured 
his  feet,  and  put  in  some  rubber  drainage 
tubes  to  let  out  the  bruised 'and  black  blood. 
He  was  then  taken  to  his  ward  and  suffered 
considerably,  and  finally  went  into  con- 
vulsions and  died  at  7:30  the  morning  of 
Friday,  the  25th,  of  delirium  tremens.  The 
physicians  of  the  hospital  testified  after  an 
autopsy  was  made  by  the  medical  assistant 
of  the  coroner,  as  required  by  law.  The 
post  mortem  examination  showed,  "Cause 
of  death,  csdema  of  brain  and  shock  from 
injury." 

Dr.  Sylar,  the  company  physician  at 
Holly  Grove,  stated:  "I  made  an  examina- 
tion of  his  injury,  and  there  was  a  fracture 
and  dislocation  of  the  right  ankle  and  dis- 
location of  the  left  ankle.  It  was  not  pos- 
sible for  me  to  tell  the  extent  of  the  frac- 
ture. The  fibula  bone  was  fractured  about 
1^  or  2  inches  above  the  articulation.  I 
could  discover  no  fracture  of  any  other  bone 
of  the  ankle.  There  was  no  abrasion  of 
skin.  Patient  did  not  show  any  symptoms 
of  shock  whatever.  Heart  action  and  res- 
piration were  normal.  I  made  the  exami- 
nation betweeA  11  and  12  o'clock,  and  was 
with  him  most  of  the  time  until  about  2 
o'clock.  At  that  time  he  was  at  the  resi- 
dence of  Dr.  J.  M.  Johnson,  on  his  front 
gallery.  We  took  him  out  of  the  box  car 
about  fifteen  minutes  after  I  got  to  the 
depot.  I  didn't  think  his  injuries  fatal. 
We  removed  him  to  Dr.  Johnson's  front 
porch  and  splintered  his  legs,  gave  him 
water,  and  a  hypodermic  to  relieve  the 
pain,  and  arranged  him  on  a  cot  comfort- 
ably. He  did  not  care  for  dinner.  I  gave 
him  such  treatment  as  is  customary  with 
physicians  of  this  community  as  to  in- 
juries of  similar  character." 

He  told  the  engineer  on  the  train  to  take 
it  on  to  Clarendon,  and  that  he  would  stay 
there  until  the  train  came  back.  Dr.  Cox, 
the  company  physician  at  Helena,  treated 
him  about  8  or  9  o'clock  that  nigbt.  He 
took  a  couple  of  men  with  him  and  met  the 
train.  Campbell  was  on  a  cot  and  they 
unloaded  him  out  of  the  car  and  carried 
him  over  to  the  house.  There  Dr.  Cox  un- 
wrapped his  bandages,  loosened  them,  and 
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rebound  them,  and  left  some  tablets  to  give  t  by  physicians  in  the  several  communities 


him.  He  came  the  next  morning  and  went 
to  the  depot  with  Campbell  on  his  trip  to 
St.  Louis. 

It  was  also  shown  that  50  cents  per 
month  hospital  fees  was  deducted  from  the 
wages  of  deceased  by  appellant;  that  such 
deductions  were  made  from  the  wages  of  all 
employees  for  the  support  and  maintenance 
of  its  hospital  department  for  furnishing 
medical  attention  to  its  said  employees 
when  the  occasion  arose  therefor.  The  de- 
ceased, after  his  injury,  was  attended  and 
treated  by  the  company's  physicians  at 
Holly  Grove,  the  place  of  the  injury,  and 
at  Helena,  his  home,  upon  his  arrival  there, 
and  its  physicians  in  its  said  hospital  at 
St.  Louis,  to  which  he  was  sent,  all  of  w\>om 
were  paid  from  said  sums  so  derived  and 
collected  from  the  wages  of  its  employees. 
There  was  some  testimony  tending  to  show 
negligence  upon  the  part  of  the  physi«ia.ns 
in  the  treatment  of  his  injuries  in  permit- 
ting him  to  be  carried  upon  the  local  train 
to  his  home  after  the  injury,  and  on  to 
St.  Louis,  instead  of  requiring  absolute  rest 
for  him,  and  also  by  the  physicians  at  the 
hospital  there. 

The  expert  witnesses  for  appellee,  in  an- 
swer to  the  hypothetical  questions  pro- 
pounded to  them,  stated  that  deceased 
should  have  recovered  from  the  injury,  and 
probably  would  have  done  so  with  proper 
treatment;  that  the  indications  were  he 
died  because  of  delay  in  administering  the 
right  treatment;  that  he  died  of  hyperemia 
of  the  brain  and  spinal  cord,  produced  by 
a  venous  eclosion,  which  is  an  obstruction 
of  the  venous  flow  back  from  the  injured 
part,  caused  by  a  restricted  condition  of  a 
tight  bandage  or  something  of  that  kind; 
the  obstruction  of  the  blood  causing  a  loss 
of  its  vitality  and  decomposition  to  set  in, 
which  produced  hyperemia. 

The  court  gave,  among  others,  over  ap- 
pellant's objection,  the  following  instruc- 
tions, Nos.  ],  2,  and  3: 

"(1)  You  are  instructed  that  if  you  find 
from  a  fair  preponderance  of  the  testimony, 
that  the  deceased.  Jack  Campbell,  during 
the  time  he  was  in  the  employ  of  the  de- 
fendant company,  contributed  monthly  out 
of  his  salary  for  what  is  known  as  hospital 
dues,  and  if  you  further  find  that  it  was 
agreed  and  understood  by  and  between  the 
deceased  and  defendant  that  the  payment 
of  such  dues  entitled  him  to  surgical  and 
medical  care  and  attention  in  event  of  his 
being  injured  in  the  course  of  his  employ- 
ment, then  it  was  the  duty  of  the  defendant 
to  use  reasonable  care  to  provide  Jack 
Campbell,  the  deceased,  with  such  medical 
and    surgical    attention    and    within    such 


in  which  he  was  treated  for  such  injuries. 

"(2)  You  are  instructed  that,  if  you  find 
from  a  fair  preponderance  of  the  testimony 
in  this  case  that  the  proximate  cause  of  the 
death  of  the  deceased,  Jack  Campbell,  was 
the  failure  on  the  part  of  the  defendant  to 
use  reasonable  care  to  provide  such  medical 
and  surgical  care  and  attention,  and  at  such 
times  as  are  usually  and  ordinarily  given 
by  physicians  in  the  localities  in  which 
he  was  treated,  to  injuries  of  the  kind  de- 
scribed.by  witnesses  in  this  case,  then  your 
verdict  will  be  for  the  plaintiff. 

"(3)  You  are  instructed  that,  if  you  find 
from  a  fair  preponderance  of  the  testimony 
in  this  case,  that  the  deceased,  Jack  Camp- 
bell, would  have  recovered  if  he  had  re- 
ceived such  medical  and  surgical  care  and 
attention,  and  at  such  times  as  are  usual  I  v 
and  ordinarily  given  to  injuries  of  the  kind 
described  in  evidence  in  this  case  by  physi- 
cians m  the  localities  in  which  he  was 
treated,  then  your  verdict  will  be  for  the 
plaintiff." 

And  for  it,  out  of  21  instructions,  asked, 
all  but  6;  among  the  number  given  being 
16,  which  reads:  "(16)  Even  though  the 
hospital  at  St.  Louis,  and. the  local  surgeons 
at  different  point  upon  the  railway  system 
of  defendant,  are  maintained  by  small  sums 
of  money  deducted  monthly  from  the  wages 
of  the  employees  of  defendant,  yet  the  only 
duty  which  the  defendant  owed  its  em- 
ployees in  regard  to  medical  and  surgical 
attention  was  to  use  reasonable  care  in  the 
selection  of  physicians,  surgeons,  or  attend- 
ants." 

The  jury  returned  a  verdict  for  $15,000 
upon  the  first  paragraph  of  the  complaint 
for  the  widow  and  next  of  kin,  and  $5,000 
upon  the  second,  for  the  benefit  of  the  es- 
tate, upon  which  judgment  was  rendered, 
and  from  which  this  appeal  is  brought. 

Messrs.  W,  E.  Hemingway,  E.  B.  Eliiis- 
worthy,  S.  D.  Campbell,  and  James  H. 
Stevenson,  for  appellants: 

Where  injury  is  produced  by  negligence 
of  a  physician  employed  by  a  railroad  com- 
pany to  treat  an  employee,  the  only  duty  it 
owes  is  that  of  using  ordinary  and  reason- 
able care  in  the  selection  of  physicians. 

Union  P.  R.  Co.  v.  Artist,  23  L.R.A.  581, 
9  C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed. 
365;  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R. 
Co.  100  Mo.  App.  424,  74  S.  W.  456;  Maine 
V.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  260, 
70  N.  W.  630,  80  N.  W.  315 ;  1  Elliott,  Rail- 
roads, §  223;  3  Elliott,  Railroads,  §  1388, 
Cummings  v.  Chicago  &  N.  W.  R,  Co.  89 
111.  App.  199;  Louisville  &  N.  R.  Co.  v. 
Foard,    104   Ky.    466,   47    S.    W.   342;    Big 
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102  Am.  St.  Rep.  839,  45  S.  E.  740;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Hanway,  —  Tex. 
CiT.  App,  —,  57  S.  W.  695;  Hanway  ▼. 
Galveston,  H.  &  S.  A.  R.  Co.  94  Tex.  76,  58 
8.  W.  724;  Poling  v.  San  Antonio  &  A.  P. 
R.  C6.  32  Tex.  Civ.  App.  487,  76  S.  W.  69 ; 
SoQtbem  P.  Co.  v.  Mauldin,  19  Tex.  Civ. 
App.  166,  46  S.  W.  650;  South  Florida  R. 
C6.  T.  Price,  32  Fla.  46,  13  So.  638;  Quinn 
▼.  Kansas  City,  M.  &  B.  R.  Co.  94  Tenn. 
713.  28  L.RA.  552,  45  Am.  St  Rep.  767,  30 
S.  W.  1036;  Galveston,  H.  &  S.  A.  R.  Co. 
▼.  Scott,  18  Tex.  Civ.  App.  321,  44  S.  W. 
589;  Wabash  R.  Co.  v.  Kelley,  153  Ind. 
119,  52  N.  E.  152,  54  N.  E.  752;  Illinois  C. 
R.  Co.  T.  Buchanan,  126  Ky.  288,  11  L.R.A. 
(N.S.)  711,  103  S.  W.  272;  TeXas  &  P. 
Coal  Co.  V.  Connaughten,  20  Tex.  Civ.  App. 
642,  50  S.  W.  173;  O'Brien  v.  Cunard  S.  S. 
Co.  154  Mass.  272,  13  L.R.A.  329,  28  N.  E. 
266;  Laubheim  v.  De  Koninglyke  Neder- 
landsche  S.  B.  Maatschappy,  107  N.  Y.  228, 
1  Am.  St.  Rep.  815,  13  N.  E.  781. 

The  party  desiring  opinion  evidence  from 
experts  may  elicit  such  opinion  upon  the 
whole  evidence  or  any  part  thereof;  and  it 
is  not  necessary  that  the  facts  stated  as 
established  by  the  evidence  should  be  un- 
controverted. 

Taylor  v.  McClintock,  87  Ark.  243,  112  S. 
W.  405. 

Messrs.  Fink  A  Dinning:,  for  appellee: 

Defendant  is  liable  for  the  negligence  of 
its  physicians. 

Phillips  V.  St.  Louis  A  S.  F.  R.  Co.  211 
Mo.  419,  17  I/.R.A.(N.S.)  1167,  124  Am.  St. 
Rep.  786,  111  S.  W.  109,  14  A.  &  E.  Ann. 
Cas.  742;  Glavin  v.  Rhode  Island  Hospital, 
12  R.  I.  411,  34  Am.  Rep.  675;  Zumwalt  v. 
Texas  C.  R.  Co.  —  Tex.  Civ.  App.  —,  121 
S.  W.  1133;  Texas  &  P.  Coal  Co.  v.  Con- 
naughten, 20  Tex.  Civ.  App.  642,  50  S.  W. 
173;  Texas  k  P.  Coal  Co.  v.  McWain,  — 
Tex.  Civ.  App.  — ,  124  S.  W.  202;  Sawdey 
T.  Spokane  Falls  &  N.  R.  Co.  30  Wash.  349, 
94  Am.  St  Rep.  880,  70  Pac.  972;  St.  Louis. 
L  H.  &  S.  R.  Co.  v.  Allen,  86  Ark.  465, 
111  S.  W.  802;  Evans  v.  St.  Louis,  I.  M. 
ft  8.  R.  Co.  87  Ark.  628,  113  S.  W.  642. 

Kirby,  J.,  delivered  the  opinion  of  the 
eonrt: 

It  is  insisted  by  appellant  that  it  was  not 
maintaining  its  hospital  department  and 
employing  physicians  with  the  expectation 
of  deriving  any  gain  or  profit  therefrom, 
and  that  it  was  only  liable,  in  furnishing 
medical  attention  to  deceased,  to  use  rea- 
sonable and  ordinary  care  in  the  selection 
of  competent  and  skilled  physicians  to  ad- 
minister ity  and  not  for  the  negligence  or 
malpractice  of  such  physicians  so  selected; 
and  by  appellee,  that  since  said  railroad 
company  employed  its  physicians  and  main 


tained  and  supported  its  hospital  by  deduc- 
tions made  from  the  wages  of  its  employees, 
without  regard  to  their  consent  thereto,  iu 
fact,  assuming,  for  pay  taken  from  its  said 
employees,  to  furnish  them  proper  medical 
and  surgical  attention,  that  it  was  bound 
to  answer  for  the  negligence  of  its  said 
physicians  in  their  treatment  of  such  em- 
ployees. This  question  is  for  the  first  time 
before  our  court,  and  it  has  been  decided 
differently  by  the  courts  of  other  jurisdic- 
tions. A  physician  cannot  be  regarded  as 
an  agent  or  servant  in  the  usual  sense  of 
the  term,  since  he  is  not,  and  necessarily 
cannot  be,  directed  in  the  diagnosing  of  dis- 
eases and  injuries  and  prescribing  treat- 
ment therefor;  his  office  being  to  exercise 
his  best  skill  and  judjgment  in  such  matters, 
without  control  from  those  by  whom  he 
is  called  or  his  fees  are  paid.  It  is  gen- 
erally held  that  hospitals  conducted  for 
charity  are  not  responsible  for  the  negli- 
gence or  malpractice  of  their  physicians, 
and  that  persons  and  hospitals  who  treat 
patients  for  hire,  with  the  expectation  and 
hope  of  securing  therefrom  gain  and  profit, 
are  liable  for  such  negligence  and  malprac- 
tice on  their  part. 

It  is  alleged  in  this  case  that  deductions 
were  made  monthly  from  the  salary  of  the 
intestate,  as  required  by  the  rules  and  reg- 
ulations of  the  company,  "for  the  support 
and  maintenance  of  the  hospital  department 
of  said  company,  and  in  return  for  such 
monthly  payments  or  assessments  it  was 
understood  by  and  between  said  company 
and  said  Campbell  that  he  should  receive 
proper  medical  and  surgical  attention,  to  be 
supplied  and  furnished  by  said  defendant 
whenever  the  emergency  and  necessity  for 
said  medical  and  surgical  attention  arose." 

There  was  no  allegation  that  such  hos* 
pital  department  was  conducted  for  gain  or 
profit  to  the*  company,  and  no  proof  showing 
that  any  such  gain  or  profit  resulted  to  it 
because  of  such  deductions  from  the  wages 
of  its  employees,  over  and  above  the  main- 
tenance and  support  of  said  hospital  de- 
partment, and  the  company  denied  any  un- 
derstanding or  agreement  on  its  part  to 
furnish  proper  medical  attention  for  the 
deductions  made. 

It  could  not  be  said  to  be  conducted  as 
a  charity,  for  only  inose  employees  who  had 
contributed  the  fees  deducted  from  their 
wages  for  its  maintenance  were  entitled  to 
enter  there  for  treatment,  and  all  the 
physicians  and  employees  required  to  main- 
tain and  operate  it  were  paid  from  such 
fund.  Nor  can  it  be  said  to  have  been 
administered  by  the  railroad  company  out 
of  pure  philanthrophy,  since  it  may  have 
had  some  benefit  therefrom  in  decrease  of 
amount  of  damages  for  injuries  caused  in 
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the  operation  of  the  road,  and  the  better 
and  more  efficient  service  to  the  company 
of  its  employees  because  of  its  maintenance. 
It  is  also  true  that  none  of  the  employees 
are  required  to  accept  the  treatment  pro- 
vided at  said  hospital,  and  cannot  do  so 
unless  before  their  service  with  the  railroad 
company  is  ended,  thus  in  effect  creating  a 
fund  for  the  benefit  of  themselves,  it  may 
be,  and  certainly  for  others;  for  how  few  of 
all  those  contributing  thereto  received  any 
personal  benefit  therefrom,  and  how  small 
a  part  of  the  expense  of  caring  for  an 
injured  employee  was  actually  paid  by  him, 
to  provide  hospital  accommodations  and 
medical  skill  and  attention,  to  relieve  pain 
and  suffering  and  restore  health,  without 
any  hope  of  any  other  profit  or  gain  upon 
their  part,  and  without  any  purpose  upon 
the  part  of  the  company  in  the  deduction  of 
the  fees  from  their  wages  and  collecting 
such  fund,  other  than  to  administer  it 
for  the  support  and  maintenance  of  the 
said  hospital  department  as  alleged,  and 
without  any  gain  or  profit  therefrom  to  it, 
so  far  as  the  testimony  in  this  case  shows. 
It  was  not  contemplated  by  such  employees, 
in  their  contribution  to  this  fund,  that  it 
should  be  used  in  the  payment  of  damages 
for  the  negligence  or  malpractice  of  physi- 
cians employed  in  the  operation  of  such 
department,  .and  certainly  the  railroad  com- 
pany that  assumed  gratuitously  to  collect 
and  preserve  such  fund  and  provide  hospital 
accommodations  and  competent  physicians 
and  surgeons  to  operate  it,  without  any 
profit  or  gain  or  hope  thereof  therefrom, 
should  not  be  required  to  pay  damages  for 
such  negligence  or  malpractice;  it  being 
no  part  of  its  business  under  its  charter  to 
maintain  a  hospital.  At  most  it  can  only 
be  considered  a  trustee  for  the  proper  ad- 
ministration and  expenditure  of  such  fund, 
and  should  be  held  only  to  ordinary  care 
in  the  selection  of  competent  and  skilful 
physicians  to  administer  relief  and  provide 
attention  to  sick  and  injured  employees. 
Union  R  R.  Co.  v.  Artist,  23  L.R.A.  581, 
9  C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed. 
365;  Big  Stone  Gap  Iron  Co.  v.  Ketron,  102 
Va.  23,  102  Am.  St.  Rep.  839,  45  S.  E. 
740;  Texas  C.  R.  Co.  v.  Zumwalt,  —  Tex. 
— ,  30  L.R.A.(N.S.)  1206,  132  S.  W.  113; 
Louisville  &  N.  R.  Co.  v.  Foard,  104  Ky. 
456,  47  S.  W.  342;  Cummings  v.  Chicago 
&  N.  W.  R.  Co.  89  111.  App.  199,  Id.,  189 
111.  608,  60  N.  E.  61;  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  624,  1  L.R.A.  417,  6  Am.  St. 
Rep.  745,  15  Atl.  553. 

It  follows  that  the  instruction  No.  16, 
given  on  the  part  of  appellant,  was  a  cor- 
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rect  statement  of  the  law,  defining  the  care 
required  of  it  in  the  selection  of  competent 
and  skilled  physicians,  and  that  said  in- 
structions 1,  2,  and  3,  being  in  eonfiict 
therewith,  and  requiring  a  different  and 
higher  degree  of  care  of  the  railroad  com- 
pany, and  holding  it  responsible  for  negli- 
gence and  malpractice  on  the  part  of  physi- 
cians employed  for  its  hospital  department 
and  treatment  of  employees,  were  erroneouB, 
and  ^ould  not  have  been  given. 

2.  If  the  railroad  company  did  !n  fact 
realize  a  profit  from  the  total  deductions 
from  the  wages  of  its  employees  for  the 
hospital  fund,  after  paying  for  the  support 
and  maintenance  thereof  and  the  employ- 
ment of  physicians,  or  if  it  agreed  and  con- 
tracted with  such  employees,  in  considera- 
tion of  the  fees  paid  by  them,  to  furnish 
proper  medical  attention,  the  rule  might  be 
different.  No  such  contract  of  employment 
to  furnish  medical  attention  for  such  con- 
sideration was  shown  to  exist,  nor  was  it 
shown  that  the  funds  so  collected  amounted 
to  more  than  the  expenses  of  carrying  on 
said  hospital  department,  nor  that  any  of 
such -fund  was  used  by  the  railroad  com- 
pany. The  testimony  of  the  chief  surgeon 
as  to  the  receipt  and  disbursement  of  the 
funds,  same  being  paid  out  by  his  direction, 
that  it  was  for  the  maintenance  of  hospital 
and  emergency  hospitals  for  treating  sick 
and  injured  employees,  and  not  for  gain  or 
profit, — "The  funds  so  derived  are  used 
solely  for  that  purpose," — ^was  competent, 
and  should  not  have  been  withdrawn. 

There  was  no  error  in  permitting  the 
hypothetical  questions  to  be  asked.  In  Mis- 
souri &,  N.  A.  R.  Co.  v.  Daniels,  — Ark.  — , 
136  S.  W.  651,  the  court  said:  "In  pro- 
pounding a  hypothetical  question  to  an  ex- 
pert witness,  the  data  upon  which  it  is 
based  need  not  cover  all  the  facts  which 
have  been  proved  in  the  case.  The  party 
offering  the  testimony  may  select  such  facts 
as  he  conceives  to  have  been  proved,  and 
predicate  his  hypothetical  question  there- 
on." And  in  Taylor  v.  McClintock,  87  Ark. 
243,  112  S.  W.  405:  "The  party  desiring 
opinion  evidence  from  experts  may  elicit 
such  opinion  upon  the  whole  evidence,  or 
any  .part  thereof;  and  it  is  not  necessary 
that  the  facts  stated  as  established  by  the 
evidence  should  be  uncontroverted.  Either 
party  may  state  the  facts  which  he  claims 
the  evidence  shows,  and  the  question  will 
not  be  defective  if  there  be  any  evidence 
tending  to  prove  such  facts." 

For  the  errors  indicated,  the  judgment 
is  reversed,  and  the  cause  remanded. 
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.caijIfornia  suprjems  court. 

BESSEY  FLEET  et  al.,  Respts., 

V. 

ADELAIDE  TICHENOR,  Appt 
(166  Cal.  343,  104  Pac.  468.) 

Slander  ^  proof  ^  accuracy. 

1.  A  charge  of  slander  in  stating  that 
plaintiff  entered  a  house  and  stole  jewelry 
is  not  supported  by  evidence  that  the 
slanderer  told  a  physician  that  the  jewels 
bad  been  stolen  by  opening  the  house  with 
a  key,  and  requested  him  to  ascertain  if 
plaintifT  had  them  secreted  on  her  person, 
and  that  the  slanderer  stated  that  plaintill' 
had  taken  the  jewels,  under  the  rule  that 
the  words  charged  must  be  specifically 
proved,  and  that  it  is  not  sufficient  to  estab- 
lish a  basis  for  an  inference  that  the  al- 
leged charge  was  intended. 

£vldence  ^  slander  ^-  Intent. 

2.  To  avoid  exemplary  damages  a  defend- 
ant in   an  action  for  slander  may  testify 


that  he  was  not  actuated  by  a  desire  to 
injure  the  person  slandered. 

Same  —  prlyllege. 

3.  In  support  of  a  defense  of  privileged 
communication,  one  charged  with  slander 
may  testify  that  he  had  no  design  to  injure 
the  person  slandered. 

Same  —  rejection  —  absence    of    pre- 
judice. 

4.  Refusal  to  permit  one  accused  of  slan- 
der to  testify  as  to  absence  of  intent  to 
injure  the  person  slandered  is  not  preju- 
dicial error  where  the  testimony  given  is 
utterly  irreconcilable  with  any  theory  of  the 
presence  of  such  intentl 

(September  29,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Ange- 
les County  in  plaintiffs'  favor  and  from  an 
order  denying  a  new  trial  in  an  action 
brought  to  recover  damages  for  alleged 
slander.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Note,  —  Bight  of  one  to  testify  aa  to  his 

intent,  « 

This  note  contains  only  cases  decided  since 
the  preparation  of  the  earlier  note  on  the 
same  subject,  appended  to  Jarrell  v.  Young, 
Smyth,  Field  Co.  23  L.R.A.(N.S.)  367. 

The  Alabama  court  adheres  to  its  former 
position,  discussed  in  the  earlier  note,  that 
a  witness  cannot  testify  to  his  uncommuni- 
cated  motive  or  intention,  upon  the  ground 
that  it  is  not  capable  of  direct  proof,  but 
must  be  inferred  from  facts  proven.  So, 
this  court  denies  that  one  accused  of  crime 
may  testify  as  to  his  motives  for  a  certain 
act  (Crumpton  v.  State,  167  Ala.  4,  62  So. 
605;  Bush  V.  State,  168  Ala.  77,  53  So. 
266) ;  although  it  recognizes  the  propriety 
of  his  testifying  as  to  facts  and  circum- 
stances attending  the  act,  from  which  the 
jury  may  infer  the  motive  for  the  act  (Bush 
▼.  State,  supra).  It  denies  that  one  ac- 
cused of  murder  may  testify  as  to  his  rea- 
sons for  being  at  the  place  where  the  diffi- 
culty leading  to  the  homicide  occurred. 
Weaver  v.  State,  —  Ala.  App.  — ,  65  So. 
956.  It  denies  that  one  may  testify  as  to 
why  he  ceased  sending  lumber  to  the  defend- 
ant, who  is  seeking  to  recoup  damages  for 
such  failure  in  an  action  against  himself 
for  the  price  of  lumber  delivered.  Mer- 
chants Bank  v.  Acme  Lumber  &  Mfg.  Co. 
160  Ala.  435,  49  So.  782.  And  it  denies 
that  the  plaintifT  in  an  action  for  personal 
injuries  against  a  carrier,  which  defends 
upon  the  ground  that,  at  the  time  of  the 
accident,  the  plaintifT  was  riding  upon  a 
pass  Jipon  whicn  she  was  not  entitled  to  ride, 
can  testify  that  she  would  have  gone  on  the 
trip  if  nothing  had  been  said  to  her  about 
a  pass  by  the  person  who  procured  it  for 
her;  or  that  she  would  have  paid  her  fare 
if  it  had  been  demanded;  or  whether  she 
believed  at  the  time  she  boarded  the  car 
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that  she  had  a  right  to  ride  upon  the  pass. 
Broyles  v.  Central  R.  Co.  166  Ala.  616,  62 
So.   81. 

But  the  Alabama  appellate  court  has  held 
that  one  on  trial  for  homicide  may,  upon 
cross-examination,  be  asked  about  his  pis- 
tol, and  what  he  did  with  it,  and  the  mo- 
tive for  his  nets  in  relation  to  it  the  ni^ht 
of  the  shooting  when  the  sheriff  was  looking 
for  him.  Montgomery  v.  State,  —  Ala. 'App. 
— ,  66  So.  92. 

In  most  jurisdictions,  however,  the  courts 
permit  witnesses  to  testify  as  to  their  mo- 
tives or  intentions. 

Where  evidence  has  been  given  of  the  per- 
formance of  any  act,  the  party  performing 
it  may  testify  as  to  his  motive  and  inten- 
tion in  doing  the  act,  except  in  cases  where 
the  law  imputes  therefrom  a  certain  intent. 
Mutual  F.  Ins.  Co.  v.  Ritter,  113  Md.  163,  77 
Atl.  388. 

But  the  fact  that  the  testimony  may  not 
be  worthy  of  belief  does  not  warrant  its 
rejection.  Snell  v.  State,  66  Tex.  Crim. 
App.  246,  119  S.  W.  852. 

A  witness  may  be  examined  as  to  the  in- 
tent with  which  he  did  a  certain  act,  where 
that  intent  is  a  material  thing  in  the  ac- 
tion (Baker  v.  Missouri,  K.  &  T.  R.  Co.  — • 
Kan.  — ,  —  L.R.A.(N.S.)  — ,  116  Pac.  816) ; 
although  the  jury  or  trial  judge  is  not  bound 
to  believe  the  witness  and  may  find  in  the 
circumstances  an  entirely  different  intent. 
Fanning  v.  Green,  156  Cal.  279,  104  Pac. 
308. 

For  it  has  been  declared  that  the  condition 
of  a  man's  mind  with  reference  to  what  he 
thinks,  feels,  believes,  or  intends  is  a  fact, 
and  that,  since  he  is  the  only  person  in 
the  world  who  has  any  actual  knowledge 
concerning  that  fact,  he  may  testify  not  only 
to  extraneous  facts  tending  to  prove  his 
condition,  but  he  may  testify  directly  as  to 
what  the  condition  of  his  own  mind  is  or 
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Messrs.  Byron'  Waters  and  £2.  C.  Denlo, 

for  appellant: 

To  authorize  a  recovery  for  slander  the 
plaintiff  must  prove  the  utterance  of  the 
words  set  forth  in  his  complaint,  or  enough 
of  them  to  show  that  the  defendant  charged 
him  with  the  particular  offense  constitut- 
ing the  slander,  i,  e.,  such  words  and  those 
which  are  proved  to  have  been  spoken  must 
be  in  substance  the  same,  or  have  substan- 
tially the  same  meaning. 

Haub  V.  Friermuth,  1  Cal.  App.  567; 
Stern  v.  Loewenthal,  77  Cal.  342,  19  Pac. 
679. 

The  defendant  in  an  action  fox  slander 
may,  in  mitigation  of  damages,  give  evi- 
dence to  show  that  he  acted  in  good  faith 


and  with  honesty  of  purpose,  and  not  ma* 
liciously. 

Newell,  Slander  &  Libel,  1898,  p.  901; 
1  Wigmore,  Ev.  §  681;  People  v.  Farrell, 
31  Cal.  582;  Gardon  v.  Woodward,  44  Kan. 
768,  21  Am.  St.  Rep.  310,  26  Pac.  199; 
Kyle  V.  Craig,  126  Cal.  114,  67  Pac,  791; 
Wharton,  Ev.  §§  482,  608,  955;  Snow  v. 
Paine,  114  Mass.  526;  Bamhart  v.  Fulk- 
erth,  93  Cal.  499,  29  Pac.  50;  Thacher  v. 
Phinney,  7  Allen,  149;  Fisk  v,  Chester,  8 
Gray,  506;  Lombard  v.  Oliver,  7  Allen,  165. 

Messrs.  Thomas  Fitch  and  William  A. 
Alderson,  for  respondents: 

The  proof  of  slander  and  the  allegation 
thereof  were  substantially. the  same. 

Crotty  V.  Morrissey,  40  111.  478;  Pegram 


was  at  any  particular  time.  Bowers  v. 
Atchison,  T.  &  S.  F.  R.  Co.  82  Kan.  96,  107 
Pac.  777. 

He  may,  so  long  as  his  secret  intention 
is  not  weighted  with  acts  that  have  mis- 
led other  persons  to  their  injury  so  as  to 
estop  him,  testify  as  to  such  intention  when 
called  as  a  witness,  but  when  he  does  so 
testify,  especially  many  years  after  the 
event  and  in  his  own  interest,  his  statements 
are  received  for  the  purpose  of  instructing, 
and  they  will  not  bind,  a  court  of  conscience. 
Chambers  v.  Chambers,  227  Mo.  262,  127  S. 
W.  86. 

Jn  criminal  cases. 

In  a  prosecution  for  conspiracy  to  defraud 
the  United  States  by  procuring  fraudulent 
homestead  entries,  the  entry  men  may  testi- 
fy that  at  the  time  of  making  their  entries 
they  did  not  intend  to  go  upon  the  lands 
and  establish  actual  residence  or  live  there- 
on, although,  of  course,  to  affect  the  defend- 
ant, such  want  of  intention  upon  the  part 
of  the  entrymen  must  be  brought  home  to 
them.  Richards  v.  United  States,  99  C.  C. 
A.  401,  175  Fed.  911. 

And  where  intent  is  made  the  essence  of 
the  statutory  offense  of  obtaining  property 
by  false  pretenses,  the  defendant  is  entitled 
to  testify  as  to  his  intention  in  committing 
the  act  with  which  he  is  charged.  Lane  v. 
People,  142  III.  App.  671. 

So,  in  an  action  to  recover  a  penalty  im- 
bosed  by  statute  upon  an  officer  for  knowing- 
ly receiving  excessive  fees,  the  quo  animo  is 
a  material  fact,  and  a  defendant  may  testify 
with  respect  thereto.  Crawford  v.  Joslyn, 
83  Vt.  361,  76  Atl.  108. 

And  the  defendant,  in  a  prosecution  under 
a  statute  forbidding  persons  to  have  game  in 
their  possession  for  certain  purposes,  may 
testify  as  to  the  intent  and  purpose  with 
which  he  had  possession  of  the  game.  Snow 
v.  State,  3  Okla.  Crim.  App.  291,  105  Pac. 
676. 

And  one  interposing  the  defense  of  truth 
and  good  motive  to  a  charge  of  criminal 
libel  may  testify  as  to  his  intent  or  motive 
in  making  the  publication.  Oakes  v.  State, 
—  Miss.  — ,  ante,  207,  64  So.  79. 
34  L.R.A.(N.S.) 


One  on  trial  for  larceny  of  live  stock  may 
testify  that,  at  the  time  of  the  asportation, 
he  believed  the  property  to  be  his  own,  for 
the  purpose  of  negativing  the  intent  neces- 
sary to  constitute  the  offense,  although  testi- 
mony as  to  any  intent  or  belief  that  he  may 
have  formed  subsequently  to  the  offense  is 
inadmissible.  People  v.  Mullally,  —  Cal. 
App.  — ,  116  Pac.  88. 

Witnesses  in  a  prosecution  for  the  sale  of 
liquor  without  a  license,  who  testify  as  to 
purchases  of  liquor  made  from  the  defend- 
ant, may  testify  in  respect  of  their  good 
faith  in  making  the  purchases.  People  v. 
Rudorf,  149  111.  App.  215. 

And  a  clerk  may  testify  as  to  his  good 
faith  in  making  sales  of  liquor,  in  a  prose- 
cution instituted  against  his  employer  for 
the  violation  of  the  liquor  laws.     Ibid. 

So,  the  defendant,  in  a  prosecution  for 
violation  of  the  liquor  law,  may  testify  that 
he  had  no  knowledge  that  liquor  was  be- 
ing dispensed  upon  his  premises,  and  that 
he  had  no  intent  to  violate  the  law  or  engage 
in  the  sale  of  liquor.  Snell  v.  State,  66 
Tex.  Crim.  App.  246,  119  S.  W.  862. 

But  one  on  trial  for  selling  liquor  in  vio- 
lation of  law  cannot  complain  because  be 
is  not  permitted  to  testify  that  he  did  not 
intend  to  sell  intoxicating  liquor,  where 
he  is  permitted  to  testify  that  he  did  not 
believe  that  the  liquor,  for  the  sale  of  which 
he  was  being  prosecuted,  was  intoxicating. 
Cotton  v.  State,  56  Tex.  Crim.  Rep.  563,  120 
S.  W.  432. 

If  the  ordinary,  usual,  and  necessary  re- 
sult of  the  acts  of  a  person  accused  of  crime 
was  to  consummate  the  crime  charged,  his 
testimony  that  he  had  no  wrongful  intent 
cannot  prevail  against  the  rule  that  persons 
charged  with  crimes  will  be  held  to  have  in- 
tended the  necessary  and  actual  result  of 
their  acts.  United  States  v.  Breese,  173  Fed. 
402. 

One  accused  of  murder  who  claims  that  he 
shot  in  defense  of  another  may  testify  as 
to  his  belief  that  the  other  was  in  danger 
of  death  or  great  bodily  harm  at  the  hands 
of  the  person  killed,  and  he  may  state  all 
the  facts  attending  the  homicide,  to  show 
that  he  had  reasonable  grounds  for  his  be- 
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▼.  Stoltz,  67  K.  G.  144;  Commons  y.  Wal- 
ters, 1  Port.  (Ala.)  377,  27  Am.  Dec.  636; 
Treat  v.  Browning,  4  Conn.  408,  10  Am. 
Dec.  156;  Brown  v.  Hanson,  53  Ga.  632; 
Chace  ▼.  Sherman,  119  Mass.  387 ;  Penning- 
ton V.  Meeks,  46  Mo.  217;  Lewis  v.  Mc- 
Daniel,  82  Mo.  577;  Birch  v.  Benton,  26 
Mo.    153. 

The  honest  belief  and  good  faith  on  the 
part  of  the  defendani  is  only  material  up- 
on the  issue  of  malice  in  fact,  which  alone 
justifies  exemplary  damages,  and,  where 
there  ta  no  such  issue,  evidence  as  to  in- 
tent is  immaterial. 

Childers  ▼.  San  Jose  Mercury  Printing  & 
Pub.  Co.  105  Cal.  284,  45  Am.  St.  Rep,  40, 
38  Pac.  003;   Newell,  Defamation,  p.  301; 


Pennington  ▼.  Meeks,  46  Mo.  220;  Lick 
V.  Owen,  47  Cal.  252;  Dixon  v.  Allen, 
69  Cal.  527,  11  Pac.  179. 

Angel lottl,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages  for  slan- 
der. The  jury  rendered  a  verdict  in  favor 
of  plaintiffs  for  $1,000,  and  judgment  was 
entered  accordingly.  Defendant  appeals 
from  the  judgment  and  fl'om  an  order 
denying  her  motion  for  a  new  trial'. 

Two  points  are  made  for  reversal. 

1.  The  complaint  alleged  the  making  of 
certain  charges  by  defendant  against  plain- 
tiff Bessey  Fleet  to  different  persons  at  dif- 
ferent times.  The  trial  court  held  the  evi- 
dence insufficient  to  make  a  case  for  the 


lief.  Tapscott  v.  Com.  140  Ky.  573,  131 
S.  W.  487. 

So,  the  defendant  in  an  action  for  assault 
and  battery  should  be  permitted  to  testify, 
in  substantiation  of  his  plea  that  he  was 
acting  in  defense  of  his  son,  with  respect  to 
what  he  thought  of  the  son's  danger  of  bodily 
harm.  Downs  v.  Jackson,  —  Ky.  — ,  128 
S.  W.  339. 

The  prosecuting  witness  in  a  trial  for  ag- 
gravated assault  may  testify  as  to  her  rea- 
sons for  denying  immediately  after  the  com- 
mission of  the  offense  and  upon  being  inter- 
rogated by  the  defendant's  wife,  that  she 
knew  the  person  who  had  committed  the 
offense.  Ferguson  v.  State,  57  Tex.  Crim. 
Rep.  205,  122  S.  W.  551. 

And  an  officer  may  testify  in  a  prosecu- 
tion for  assault  with  intent  to  kill,  as  to 
why  he  went  to  the  place  where  the  diffi- 
culty occurred.  Cochran  v.  State,  4  Okla. 
Crim,  App.  390,  111  Pac.  978,  114  Pac.  747. 

Where  the  question  whether  one  accused  of 
murder  was  armed  with  a  pistol  is  a  poten- 
tial factor  in  the  case,  a  witness  may  be 
permitted  to  assign  as  one  of  his  reasons 
for  particularly  observing  the  imprint  of  a 
pistol  in  the  hip  pocket  of  the  accused,  that 
ne  "did  not  like  the  expression  of  his  counte- 
nance." Taylor  v.  SUte,  135  Ga.  622,  70 
S.  E.  237. 

It  was  held  in  Gordon  v.  Com.  136  Ky. 
508,  124  S.  W.  806,  that  a  defendant  on  trial 
for  murder  could  not  testify  as  to  whether, 
before  he  met  the  deceased,  he  had  any  idea 
of  killing  him  or  anyone  else,  the  court  say- 
ing that  he  was  properly  permitted  to  show 
what  he  did,  and  he  might,  in  some  circum- 
stances, show  what  he  said,  but  was  not 
entitled  to  testify  as  to  what  he  thought. 

In  civil  cases. 

The  grantor  of  a  deed,  seeking  to. set  it 
aside,  may  testify  as  to  his  intent  in  making 
it,  for  the  purpose  of  rebutting  the  presump- 
tion of  delivery  arising  from  execution,  ac- 
knowledgement, and  recording.  Chambers 
T.  Chambers,  227  Mo.  262,  127  S.  W.  86. 

Thus,  the  grantor  in  a  deed  to  his  sister 
may,  in  an  action  to  cancel  the  same,  testi- 
M  L.R.A.(N.S.). 


fy  that  he  was  induced  to  make  it  upon 
the  grantee's  representation  that  it  would 
enable  her  the  more  easily  to  settle,  as  ad- 
ministratrix, the  estate  of  their  deceased 
sister,  and  in  reliance  upon  her  promise  to 
reoonvey  to  him  his  interest  after  such  set- 
tlement. Fagan  v.  Lentz,  156  Cal.  681,  105 
Pac.  951,  20  A.  &  E.  Ann.  Cas.  221. 

The  statutory  presumption,  that  real  es- 
tate which  was  purchased  with  community 
funds,  and  title  to  which  was  placed  in  the 
wife,  was  intended  as  a  gift  to  her,  may  be 
rebutted  by  the  husband's  testimony  that 
such  was  not  the  intention.  Fulkerson  v. 
Stiles,  156  Cal.  703,  26  L.R.A.(N.S.)  181, 
105  Pac.  966. 

For,  such  testimony  is  a  material  factor 
in  determining  whether  there  has  been  an 
"executed  gift;"  and  therefore  such  testi- 
mony is  not,  in  a  contest  between  himself 
and  the  personal  representative  of  the  de- 
ceased wife,  open  to  the  objection  that  its 
admission  permits  a  party  to  impair  an 
executed  gift  by  his  own  declaration  made 
after  its  consummation,  and  is  admissible. 
Fanning  v.  Green,  156  Cal.  279,  104  Pac. 
308. 

A  wife  to  whom  a  mortgage  is  executed 
by  her  husband  may  testify  as  to  her  intent 
to  defraud  his  creditors,  in  an  action  to 
avoid  the  mortgage.  Sanford,  C.  &  A.  Co. 
V.  Eubanks,  152  N.  C.  697,  136  Am.  St.  Rep. 
862,  68  S.  E.  219. 

And  one  defending  an  action  by  his  wife's 
executrix  for  the  amount  of  a  bank  deposit 
which  he  claims  may  testify  as  to  whether 
he  intended  to  make  a  gift  when  he. deposited 
the  money  in  the  name  of  the  wife,  for  the 
purpose  of  rebutting  the  presumption  aris- 
ing from  the  form  of  the  deposit.  McMahon 
V.  Cronin,  128  N.  Y.  Supp.  423. 

Homestead  claimants  are  entitled  to  tes- 
tify upon  the  question  of  abandonment  al- 
leged  to  have  been  effected  by  removal  there- 
from, that  it  was  their  intention  to  return. 
Thigpen  v.  Russell,  —  Tex.  Civ.  App.  — , 
118  S.  W.  1080. 

But  the  right  of  a  lessee  to  testify  as  to 
the  influences  which  induced  him  to  take  a 
lease,  in  an  action  by  an  alleged  agent 
against  the  lessor  for  commission  in  pro- 
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jury,  except  as  to  one  of  the  charges,  and 
the  specific  charge  upon  which  the  verdict 
and  judgment  must  rest  is  stated  in  the 
complaint  as  follows,  viz.:  "That  <m  an 
occasion  in  the  month  of  June,  1905,  at 
said  city  of  Long  Beach,  in -the  hearing  of 
Dr.  J.  M.  Holden,  a  physician  residing  in 
said  city,  defendant  spoke  of  and  concern- 
ing plaintifT,  Bessey  Fleet,  the  false,  ma- 
licious, and  scandalous  words  following,  to 
wit:  'Mrs.  Fleet  entered  my  house  and 
stole  some  of  my  jewelry,  and  still  has 
it;'"  and,  also,  "that  in  using  the  words 
alleged  .  .  .  defendant  meant  and  in- 
tended to  charge  said  plaintiff  with  the 
commission  of  a  felony,  to  wit,  burglary, 
and  defendant  was  so  understood  by  those 
in  whose  hearing  she  so  spoke  as  above  al- 
leged." 

The  only  evidence  given  on  the  trial  to 
substantiate  the  allegation  as  to  the  mak- 
ing of  this  statement  is  that  of  Dr.  J.  M. 
Holden.  So  far  as  material  to  the  ques- 
tion presented,  he  testified  that  Mrs.  Tich- 
cnor  came  to  his  office,  knowing  that  he 
was  Mrs.  Fleet's  physician,  and  suggested 
that  she  thought  he  might  be  able  to  ascer- 
tain, when  treating  Mrs.  Fleet,  whether 
she  had  any  of  her  jewels  secreted  about 
her  person.  On  that  occasion  she  told  him 
what  jewelry  had  been  stolen  from  her 
house. 

He  further  testified: 

Well,  she  told  me  where  she  left  the 
key,  in  a  clothes  bag  or  clothes  basket, 
something  like  that,  where  her  soiled  linen 
was  kept.  The  key  was  kept  in  the  bottom 
of  that  receptacle,  and  the  key  had  been 
removed  from  this,  and  the  door  opened, 
the  jewelry  taken,  and  the  door  locked  again 
and  the  key  put  back  in  such  a  manner 


that  she  herself  did  not  notice  that  it  had 
been  disturbed  until  a  day  or  two  after- 
wards. She  asked  if  I  had  noticed  any- 
thing when  treating  Mrs.  Fleet,  or  if  I 
could  not  make  arrangements  to  make  ex- 
amination or  to  find  out  about  her  person, 
if  I  could  find  any  of  the  jewels  secreted 
about  her.  Mrs.  Tichenor  told  me  that 
the  property  consisted  of  jewelry.     .     .     . 

Q.  .  .  .  What  did  she  say  as  to  Mrs. 
Fleet  in  connection  with  the  burglary?  .  .  . 

A.  Mrs.  Tichenor  made  the  out  and  out 
statement  it  was  Mrs.  Fleet  that  hacT  taken 
the  jewels.  I  remember  asking  her  -if  she 
really  thought  so,  or  believed  so,  and  she 
said  she  knew  it.  ...  I  think  she 
made  the  remark  that  Mrs.  Fleet  was  the 
only  one  that  knew  where  she  kept  the 
key. 

Learned  counsel  for  defendant  claims 
that  the  evidence  of  Dr.  Holden  does  not 
constitute  evidence  of  the  slander  charged, 
in  that  it  does  not  show  the  speaking  of 
words,  either  literally  or  substantially  the 
same  as  the  words  charged  in  the  com- 
plaint to  have  been  spoken  by  defendant, 
and  that  therefore  there  was  a  complete 
failure  of  proof.  This  point  was  made  on 
the  trial  by  motion  to  strike  out  the  evi- 
dence of  Dr.  Holden,  and  also  on  motion 
for  nonsuit. 

We  are  satisfied  that  this  contention 
must  be  sustained,  if  we  are  to  follow  the 
rule  laid  down  by  text  writers  and  deci- 
sions generally.  The  ancient  rule  that  in 
actions  of  this  character  all  the  precise 
words  alleged  must  be  proved  has  been 
somewhat  relaxed,  it  is  true,  but  not  to 
an  extent  sufficient  to  sustain  the  judg- 
ment in  this  case.  It  is  now,  and  long 
has  been,  the  generally  accepted  rule  that, 


curing  the  lease,  was  denied  in  Lovett  v. 
Gibb,  128  N.  Y.  Supp.  1047. 

And  upon  an  appeal  from  the  tax  assess- 
ment, inquiry  cannot  be  made  of  the  mem- 
bers of  the  board  of  equalization-  as  to  the 
"operation  of  their  minds"  in  valuing  and 
taxing  the  property.  Boston  &  M.  R.  Co. 
V.  State,  —  N.  H.  — ,  79  Atl.  701. 

The  payee  in  a  note  cannot,  in  an  action 
against  a  .surety  thereon,  testify  as  to  his 
intention  or  purpose  in  writing  to  the  surety 
a  letter  which  the  latter  contends  grants 
an  extension  of  time.  Harrison  v.  Thacka- 
berry,  248  111.  612,  94  N.  E.  172. 

A  railroad  brakeman  seeking  to  recover 
for  injuries  received  by  being  caught  be- 
tween two  portions  of  a  train  between  which 
he  stepped  after  cutting  the  train  at  a  pub- 
lic crossing  may  testify  that  his  purpose  in 
stepping  between  the  portions  was  to  set  the 
air  brakes  on  one  of  them  so  as  to  prevent 
its  movement  by  gravitation.  Bowers  v. 
Atchison,  T.  &.  S.  F.  R.  Co.  82  Kan.  05, 
107  Pac.  777. 
34  L.R.A.(N.S.) 


And  where,  in  an  action  against  a  rail- 
road company  for  injuries  alleged  to  have 
resulted  when  the  plaintiff's  horse  became 
frightened-  at  a  tricycle,  the  vital  issue  is 
whether  the  defendant's  servant  was  wan- 
tonly negligent  in  operating  the  tricycle,  the 
servant  may  testify  as  to  the  motive  and 
intention  with  which  he  acted.  Baker  y. 
Missouri,  K.  &  T.  R.  Co.  —  Kan.  — ^  — 
L.R.A.(N.S.)  —,116  Pac.  816. 

Where  the  domicil  of  a  plaintiff  is  impor- 
tant in  fixing  the  jurisdiction  of  the  court, 
he  may  testify  as  to  whether  he  intended  to 
change  his  residence  when  he  moved  from 
one  county  to  another.  Watson  v.  North 
Carolina  R.  Co.  162  N.  C.  215,  67  S.  E. 
602. 

And  the  defendant  in  an  action  for  libel 
may  be  permitted  to  testify  that  he  was 
not  actuated  by  malice  or  evil  intent  in 
making  the  publication^  Pfister  v.  Milwau- 
kee Free  Presa  Co.  139  Wis.  627,  121  N. 
W.  938.  L.  A.  W.     , 
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whare  tbe  defendant  is  charged  with  the 
•peaking    of    certain    specified    slanderous^ 
words,   it   is   sufficient  to   prove   the   suh- 
stance  of   the   precise   words    alleged,   hut 
l>7  this  is  meant,   according  to  the  over- 
whelming  weight  of  authority,  not  that  it 
is  sufficient  to  show  the  speaking  of  other 
words  which  would  produce  an  impression 
similar   to   that  which   the   words   alleged 
would  produce,  but,  as  was  said  by  Justice 
Taggart  in  the  opinion  rendered  by  the  dis- 
trict court  of  appeal  in  this  case:     "Sub- 
stantial   proof    of   the   words   only    is    re- 
quired,   as    distinguished     from,  a    literal 
proof  of  the  words  alleged  in  the  cons  plaint, 
as  was  the  original  rule.     The  rule  is  not 
that   the   substance   of   the   words   alleged 
must  be  proved,  but  that  the  words  alleged 
in  thtf  declaration,  or  enough  of  them  to 
amount  to  a  charge  of  the  particular  of- 
fense alleged  to  have  been  imputed,  must 
be  substantially  proved/'     In  other  words, 
Ao  many  of  the  words  alleged  in  the  dec- 
laration   "as   constitute   the   sting   of  the 
charge"    (Smith  v.  Hollister,  32  Vt.  708), 
or  so  many  of  such  words  alleged  as  con- 
tain "the  poison  to  the  character,  and  con- 
stitute    the     precise     charge     of     slander 
averred"   (Lewis  v.  McDaniel,  82  Mo.  677), 
must  be  substantially  proved.    It  is  almost 
universally    declared    that    it   is   not    suf- 
ficient to  prove  equivalent  words,  but  the 
rule  has  been  held  in  a  few  exceptional  cases 
to  be  complied  with  where  the  proof  shows 
words  synonymous  with   and  carrying  the 
same  specific  idea  as  those  alleged,  as,  for 
instance,  where  the  words  "set  fire  to"  were 
all^^d  the  proof  showed  the  word  "burnt," 
and    it    was    held    sufiicient.      See    Merrill 
V.  Peaslee,   17  N.  H.  540.     See  also  Zim- 
merman V.  McMakin,  22  S.  C.  372,  53  Am. 
Rep.  720.     Here  the  specific  words  alleged 
were:     "Mrs.  Fleet  entered  my  house  and 
stole  some  of  my  jewelry,  and  still  has  it." 
So  far  as  the  intimation  of  a  burglarious 
entry  is  concerned,  nowhere  in  the  evidence 
of  Dr.  Holden  does  it  appear  that  defendant 
told    him    that    Mrs.    Fleet    "entered"    or 
"went  into"  or  "was  in"  her  house  at  all, 
and  the  utmost  that  his  testimony  shows 
in  this  regard  is  that  in  a  conversation  with 
him  she  made  certain  other  statements  from 
which,   if  believed,   the   inference   must  be 
drawn   that   Mrs.    Fleet   had    been   in   the 
house.     Nor   does   it  appear  anywhere   in 
his  evidence  that  defendant  told  him  that 
Mrs.  Fleet  "stole"  any  of  her  jewelry,  or 
that  she  used  any  word  or  words  in  that 
connection    synonymous    with    "stole,"   and 
that  her  alleged  taking  of  the  jewelry  was 
a  stealing  thereof  is  only  an  inference  to 
be  drawn  from  the  statement  in  the  course 
S4  L.R.A.(N.8.) 


of  the  conversation  of  various  other  spe- 
cific facts.  This  is  not  substantially  prov- 
ing the  specific  words  alleged  to  have  been 
spoken  and  for  the  speaking  of  which  plain- 
tiff claims  damages.  No  case  cited,  and 
none  we  have  been  able  to  find,  goes  to  the 
extent  of  holding  that,  where  a  recovery 
is  sought  for  the  speaking  of  certain  spec- 
ified slanderous  words,  the  allegations  ^of 
the  complaint  are  sustained  by  proof  of  dif- 
ferent words  which  do  no  more  than  estab- 
lish a  basis  for  an  inference  that  the  de- 
fendant intended  to  make  against  the  plain- 
tiff a  charge  similar  to  that  embodied  in 
the  words  alleged.  As  stated  in  Haub  v. 
Friermuth,  1  Cal.  App.  556,  82  Pac.  571: 
"Neither  is  he  required  to  prove  all  of  the 
words  set  forth  in  his  complaint,  unless 
all  are  essential  for  establishing  the  slan- 
derous charge,  but  he  must  prove  enough 
of  them  to  sustain  his  cause  of  action.  In 
actions  for  slander  the  rule  that  the  prO' 
haia  must  correspond  with  the  allegata  is 
eminently  applicable.  The  plaintiff  is  not 
entitled  to  a  recovery  upon  proof  of  words 
not  set  forth  in  his  complaint,  or  upon  a 
failure  to  prove  the  slanderous  words  which 
he  has  alleged.  It  is  unavailing  that  the 
evidence  is  such  as  would  authorize  a  jury 
to  find  that  the  defendant  intended  to 
charge  the  plaintiff  with  the  crime.  Their 
function  is  to  determine  whether  he  spoke 
the  words  alleged  in  the  complaint."  This 
rule  is  sustained  by  practically  all  the  au- 
thorities, and  the  few  that  we  cite  are  only 
examples  of  the  general  course  of  deci- 
sion. Roberts  v.  Lamb,  93  Tenn.  343,  27 
S.  W,  668;  Gray  v.  Elzroth,  10  Ind.  App. 
587,  53  Am.  St.  Rep.  400,  37  N.  E.  551; 
Estes  V.  Estes,  75  Me.  473;  Comerford  v. 
West  End  Street  Co.  164  Mass.  13,  41  N, 
E.  ,50;  Kimball  v.  Page,  96  Me.  487,  52 
Ati.  1010;  Schmisseur  v.  Kreilich,  92  111. 
347;  Smith  v.  Hollister,  32  Vt.  695;  Lin- 
ville  V.  Earlywine,  4  Blackf.  469;  Newell, 
Slander  &  Libel,  p.  804;  13  Enc.  PI.  A,  Pr. 
p.  63;  25  Cyc.  Law  &  Proc.  p.  485. 

We  cannot  see  that  it  avails  plaintiff  in 
this  connection  that  she  further  alleged 
"that  in  using  the  words  alleged  .  .  . 
defendant  meant^  and  intended  to  charge 
said  plaintiff  with  the  commission  of  a 
felony,  to  wit,  burglary,  and  defendant  was 
so  understood  by  those  in  whose  hearing 
she  so  spoke,  as  above  alleged."  Without 
proof  that  she  spoke  the  words  alleged,  this 
allegation  has  no  application.  As  was  said 
by  the  district  court  of  appeal  in  this  case: 
"Under  the  liberal  rule  relative  to  the  al- 
lowance of  amendments  to  pleadings  in  most 
jurisdictions  a  variance  may  easily  be  cor- 
rected, if  the  evidence  is  objected  to  upon  its 
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introduction,  and  thus  the  apparent  hard- 
ship of  the  rule  may  be  relieved  from  in 
all  cases  where  a  probable  cause  of  action 
exists.  Ransom  t.  McCurley,  140  111.  626, 
31  N.  E.  121.  There  need  not  be  a  failure 
of  justice  even  though  the  discovery  of  the 
variance  is  not  made  until  the  reversal  of 
the  judgment,  if  the  case  be  otherwise  a 
•  proper  one.  Kenney  v.  Parks,  137  Cal.  627, 
70  Pac.  656;  Code  Civ.  Proc.  §  355.  And 
thus  injustice  need  be  done  to  no  one  hav- 
ing a  cause  of  action,  by  maintaining  in 
its  integrity  the  rule  that  the  defendant 
shall  be  answerable  only  for  the  words  spok- 
en by  him,  and  that  the  jury  may  find 
a  verdict  for  damages  only  upon  the  slan- 
derous  words   spoken." 

2.  The  trial  court  sustained  objection  to 
two  questions  asked  the  defendant  as  to 
whether  or  not  she  was  actuated  in  any- 
thing she  had  said  or  done  by  any  wish 
or*  desire  or  any  design  or  purpose  to  in- 
jure plaintiff.  The  questions  were  proper, 
both  to  show  absence  of  actual  malice  for 
the  purpose  of  avoiding  exemplary  dam- 
ages, and  under  the  defense  of  privileged 
communication;  and  the  court  erred  in 
Overruling  them.  The  general  rule  is  well 
settled  that  under  our  system  a  witness 
may  be  examined  as  to  the  intent  with 
which  he  did  a  certain  act,  where  that  in- 
tent is  a  material  thing  in  the  action.  A 
jury  or  trial  judge  is  not  bound,  of  course, 
to  believe  the  witness  when  he  says  he  did 
not  have  a  certain  intent,  but  may  find  in 
the  circumstances,  actions,  and  language  an 
entirely  different  intent,  but  the  testimony 
of  the  witness  "is  competent  and  relevant, 
and  not  immaterial."  See  Walker  v.  Chans- 
lor,  163  Cal.  118,  126,  17  L.R.A.(N.S.)  465, 
126  Am.  St.  Rep.  61,  94  Pac.  606,  and  cases 
cited.  But  we  are  satisfied  that  these  er- 
rors were  not  prejudicial  to  defendant's 
case.  She  testified  very  fully  as  to  her 
reasons  for  going  to  Dr.  Holden  and  va- 
rious other  parties,  and  her  testimony  was 
utterly  irreconcilable  with  the  theory  of 
the  presence  of  any  feeling  of  ill-will  to- 
wards plaintiff  or  any  desire  on  her  part 
to  injure  her  in  the  slightest  degree.  It 
is  manifest  upon  a  review  of  the  evidence 
actually  given  by  the  defendant  that  the 
further  express  statement*  by  her,  to  the 
effect  that  she  had  no  desire  or  intent  to 
injured  plaintiff,  could  not  have  changed 
the  views  of  the  jury  or  affected  the  re- 
sult. See  Spinks  v.  Clark,  147  Cal.  430, 
451,  82  Pac.  45. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

Shaw,  Slosst  and  Hen8liaw»  JJ.,  con- 
cur. 
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.  OOIiORADO  8UPREMB  COURT. 

MOSES  HALLETT,  Plff.  in  Err., 

V. 

JOHANNA  ALEXANDER. 
(50  Colo.  37,  114  Pac.  490.) 

I 

Appeal  ^  refusal  to  establish  lien  ^ 
freehold. 

1.  No  appeal  lies  from  a  judgment  refus- 
ing to  establish  a  mortgage  lien  and  a  lien 
for  advances  made  and  taxes  paid,  where  the 
statute  allows  appeals  only  in  case  a  money 
judgment  is  entered,  or  the  judgment  re- 
lates to  a  franchise  or  freehold. 

Recording  acts  ^failure  to  record  an- 
cestor's deed  ^rights  of  purchaser 
from  heir. 

2.  A  purchaser  under  execution  sale 
against  an  heir  is  within  the  protection  of 
a  statute  providing  that  no  unrecorded  deed 

II  -       -  -     _  _ ^ 

Note.  ^  Right  of  one  claiming  through 
heir  or  devisee  to  protection  against 
unrecorded  conveyance  "by  ancestor  or 
his  personal  representative. 

This  note,  as  indicated  by  its  title,  is  con- 
fined to  the  question  whether  the  protec- 
tion of  the  recording  acts  extends  to  one 
claiming  through  an  heir  or  devisee  as  a 
purchaser  or  mortgagee  in  good  faith  and 
for  value,  as  against  one  claiming  title 
under  an  unrecorded  conveyance  from  the 
decedent  or  his  personal  representative; 
and  therefore  does  not  include  cases  as  to 
the  circumstances  under  which  the  rights 
of  a  subsequent  purchaser  are  to  be  deemed 
affected  by  notice.  While  it  includes  cases 
as  to  the  rights  of  purchasers  at  a  judicial 
sale  of  the  interest  of  an  heir  or  devisee, 
cases  as  to  the  rights  of  creditors  of  the 
heir  or  devisee  do  not  fall  within  its  scope. 

The  question  is  one  upon  which  the  de- 
cisions are  not  harmonious.  With  the  ex- 
ception of  Georgia,  in  which  jurisdiction  the 
question  is  affected  by  the  peculiar  form 
of  the  local  statute,  the  failure  of  the 
courts  to  agree  is  due  to  an  inability  on  the 
part  of  some  of  them  to  overcome  the  some- 
what technical  objection  that,  as  the  first 
grantor  passes  title  to  the  land  conveyed, 
by  the  delivery  of  his  deed,  the  heir  or  devi- 
see takes  nothing  by  inheritance,  and 
hence  can  convey  no  title  to  his  grantee. 
The  arguments  which  have  been  adduced  in 
support  of  and  against  this  contention  may 
be  found  in  the  cases  hereinafter  set  out.  It 
may  be  here  stated,  however,  that  as  the 
protection  of  a  purchaser  from  the  heir  is 
usually  conceded  to  be  within  the  spirit  and 
object  of  the  registry  acts,  in  the  majority 
of  cases  the  courts  have  devised  some  means 
of  overcoming  this  objection,  holding  the 
term  '^subsequent  purchaser*'  not  to  be  lim- 
ited to  subsequent  purchasers  from  thesame 
grantor,  but  to  include  purchasers  from 
heirs  or  devisees  as  well. 

Owing  to  some  variance  in  the  language 
of  the  various  registry  acts,  and  the  fact 
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can  take  effect  as  to  a  subsequent  bona  fide 
purchaser  and  encumbrancer  not  having  no- 
tice thereof,  and  therefore  an  unrecorded 
mortgage  from  the  holder  of  an  unrecorded 
deed  from  the  ancestor  is  subordinate  to  the 
rights  of  a  purchaser  under  execution 
against  the  heir,  although  the  title  in  fact 
never  descended  to  the  heir.  • 

Be<:edent's  estates  —  preventing  sale  for 
debts  ^  right  of  creditor  after  admin- 
istration. 

3.  A  creditor  of  a  decedent  who  prevents 
a  sale  of  his  real  estate  for  payment  of 
debts  cannot  establish  a  lien  for  his  claim 
upon  a  portion  of  the  estate  which  has 
passed  into  possession  of  the  bona  fide  pur- 
chaser without  notice  after  the  estate  was 
fully  administered  upon. 

Tax  ^advances  to  pay— *  lien  against 
alienee. 

4.  One  advancing  money  to  redeem  real  es- 
tate from  tax  sales  is  not  entitled  to  be  re- 
imbursed out  of  a  portion  of  the  estate 
which,  prior  to  the  time  of  redemption,  had 
passed  into  possession  of  a  bona  fide  pur- 
chaser from  an  heir  of  the  original  owner. 


Same  —  unnecessary    payment  ^  reim- 
bursement. 

5.  One  who  having  a  mortgage  Hen  on  an 
undivided  interest  in  real  estate  redeems  the 
whole  tract  from  a  tax  sale  when,  by  stat- 
ute, he  might  have  redeemed  only  his  in- 
terest in  the  property  by  paying  his  propor- 
tionate part  of  the  tax,  cannot  compel  re- 
imbursement by  the  owner  of  the  other  por- 
tion of  the  estate. 

Same  ^mistake     as     to     rights  — facts 
known  — law  determines  rights. 

6.  One  claiming  a  lien  on  an  undivided 
parcel  of  real  estate  cannot,  after  the  insti- 
tution of  a  suit  to  partition  the  property, 
pay  the  taxes  on  the  whole  lot  and  secure 
reimbursement  from  the  adverse  owner  on 
the  theory  that  he  made  the  expenditure 
in  good  faith  under  a  mistaken  view  of  his 
rights,  since,  knowing  the  facts,  his  rights 
are  determined  by  the  law  which  gave  him 
no  right  to  advance  the  taxes  for  the  other 
party  without  request. 

(Gabbert,  J.,  and  Campbell,  Gh.  J.,  dissent.) 
(March  0,  1911.) 


that  in  some  jurisdictions  the  decisions  have 
not  been  uniform,  it  has  seemed  desirable 
to  present  the  cases- of  each  state  together, 
rather  than  to  arrange  them  with  reference 
to  the  conclusions  announced  therein. 

In  Memphis  Land  &  Timber  Co.  v.  Ford, 
7  C.  C.  A.  304,  19  U.  S.  App.  161,  58  Fed. 
452,  it  was  held  that  the  protection  of  the 
Arkansas  registry  act,  which  provides  that 
no  instrument  by  which  the  title  to  realty 
may  be  affected  "shall  be  good  or  valid 
against  a  subsequent  purchaser  of  such  real 
estate,  for  a  valuable  consideration,  without 
actual  notice  thereof,"  unless  filed  for  rec- 
ord, is  not  limited  to  subsequent  purchas- 
ers from  the  same  grantor,  but  extends  to 
a  purchaser  from  the  receiver  of  the  grant- 
ors estate.  In  replying  to  the  contention 
that  the  purchaser  from  the  heir  or  from 
the  receiver  of  the  estate  of  a  deceased 
grantor  takes  only  the  title  or  interest  of 
which  the  deceased  died  seised,  the  court 
said:  "This  argument  loses  sight  of  the 
policy  and  purpose  of  the  registry  statutes. 
It  is  the  purpose  of  those  statutes  to  make 
the  title  that  appears  of  record—  the  ap- 
parent title-HBuperior,  in  the  hands  of  an 
innocent  purchaser  for  value,  to  the  real 
title  that  is  not  of  record.  The  grantor  who 
has  conveyed  away  his  land  by  an  unre- 
corded deed,  it  is  true,  has  no  title  or  in- 
terest remaining  in  himself;  and  yet,  his 
deed  to  an  innocent  purchaser  for  value 
avoids,  by  virtue  of  the  registry  statute,  the 
prior  eonveyance,  and  vests  the  title  in  the 
subsequent  purchaser.  If  Atkinson,  before 
his  death,  had  conveyed  his  apparent  equi- 
table estate  in  these  lands  to  such  a  pur- 
chaser, the  unrecorded  deeds  and  assign- 
ments held  by  the  appellee  would  have 
been  void  as  against  the  subsequent  con- 
veyance, because  that  would  have  carried 
the  apparent  title.  After  he  died,  and  the 
receiver  of  his  estate  was  empowered  to 
34  L.IUL(N.S.) 


convey  the  equitable  estate  in  these  lands, 
which  Atkinson  appeared  to  have  had  at  his 
death,  the  receiver's  deeds  or  assignments 
appear,  from  an  examination  of  the  records, 
to  convey  as  perfect  a  title  as  the  deed  of 
Atkinson  would  have  conveyed  before  he 
died.  A  purchaser  from  such  a  vendor 
seems  to  be  clearly  within  the  reason  and 
policy  of  the  statute.  To  deprive  him  of 
its  benefits,  and  to  compel  every  purchaser 
from  an  estate  to  take  notice  of  unrecorded 
deeds  and  instruments,  and  the  private  and 
secret  transactions  of  the  deceased  in  the 
lands  which  he  appears  by  the  records  to 
own  when  he  dies,  would  greatly  depreciate 
the  value  of  every  estate  in  the  land,  and 
benefit  none  but  the  negligent  and  careless. 
The  benefits  of  the  statute  are  not,  by  its 
terms,  limited  to  a  subsequent  purchaser 
from  the  same  grantor;  and  such  a  limita- 
tion would,  in  our  opinion,  deprive  it  of 
much  of  the  efficacy  intended  to  be  given  to 
it  by  the  legislature.  Undoubtedly,  the 
term  'subsequent  purchaser,*  in  this  statute, 
does  not  include  a  purchaser  from  an  ap- 
parent stranger  to  the  title  of  the  grantor 
in  the  unrecorded  deed;  but  it  does  include 
not  only  the  purchaser  from  the  grantor 
himself,  but  every  subsequent  purchaser 
from  one  who  appears  from  the  records  to 
be  the  owner  of,  or  to  be  authorized  to  con- 
vey, the  title  and  interest  that  the  grantor 
had  when  he  made  the  unrecorded  deed." 

In  Cressey  v.  Phelps,  2  Root,  420,  in 
which  the  decision  appears  to  proceed  upon 
considerations  of  equity,  rather  than  upon  a 
construction  of  any  recording  act,  it  is 
held  that  a  decree  should  not  be  granted  re- 
quiring a  bona  fide  purchaser  for  a  valu- 
able consideration,  without  any  notice  of  an 
unrecorded  deed  given  by  his  grantor's  an- 
cestor, to  give  a  deed  investing  the  grantee 
of  such  ancestor  with  the  title. 

In  Hill  V.  Meeker,  24  Conn.  211,  it  was 


8S0 


COLORAIK)  8UPREMS  COURT. 


Mab., 


Ij>  RROR  to  the  District  Court  for  the  Citv 
J  and  County  of  Denver  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action 
brought  to  partition  certain  real  property. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Waterman  and  W. 
C.  Kingslcy,  for  plaintiff  in  error: 

The  district  court  should  have  reimbursed 
defendant  for  the  money  which  he  ad- 
vanced and  which  was  applied  either  by 
Wagner  or  himself,  in  making  redemption 
of  the  entire  property  in  question  from  tax 
sales. 

Dickinson  v.  Williams,  11  Cush.  258,  59 
Am.  Dec.  142;  Titsworth  v.  Stout,  49  111. 
78,  95   Am.   Dec.  '677;   Wilton  v.  Tazwell, 


86  111.  29;  Carter  v.  Penn,  99  III.  390;  . 
Oliver  v.  Montgomery,  39  Iowa,  601;  Kean 
V.  Connelly,  26  Minn.  222,  33  Am.  Rep.  468; 
Paine  v.  Slocum,  56  Vt.  504;  Davidson  v 
Wallace,  53  Miss.  476;'  Harris,  Subroga- 
tion, §  1 ;  Sheldon,  Subrogation,  2d  ed.  §  1 ; 
4  Pom.r  £q.  Jur.  3d  ed.  §  1419 ;  Spaulding 
V.  Harvey,  129  Ind.  106,  13  L.R.A.  619,  28 
Am.  St.  Rep.  176,  28  N.  £.  323. 

Wnere  one  in  good  faith  believing  himself 
to  be  the  owner  of  land  pays  the  taxes 
upon  it,  and  afterwards  the  land  is  ad- 
judged to  belong  to  another,  the  law  raises 
an  implied  promise  on  the  part  of  that 
other  to  reimburse  the  one  who  has  paid 
the  taxes  for  his  benefit,  and  on  such  im- 
plied  promise   an   action   will   lie,   and   in 


held  that  title  acquired  under  a  mortgage 
deed  given  by  an  heir  was  not  protected 
against  an  unrecorded  deed  of  the  ancestor 
by  a  statute  providing  that  no  deed  shall  be 
accounted  good  and  effectual  against  any 
other  person  or  persons  but  the  grantor  or 
grantors  and  their  heirs,  unless  recorded, 
upon  the  ground  that  as  sucli  deed  was  good 
against  the  ancestor,  he,  at  his  death,  had 
no  title  to  transmit  to  his  heir,  who,  tak- 
ing nothing  by  inheritance,  had  nothing 
that  he  could  mortgage.  In  reply  to  the 
objection  that  a  bona  fide  purchaser  without 
notice  might,  under  the  recording  system, 
lawfully  take  a  conveyance  of  the  property 
from  the  ancestor, .  notwithstanding  his 
former  deed,  the  court  said  that  there  was 
a  clear  distinction  between  a  purchaser 
from  him  and  one  from  his  heir,  the  ground 
of  such  distinction  being  that  the  latter 
never  had  any  title.  ''The  statute  does  not 
operate  to  cast  any  title  upon  him,  be- 
cause his  father's  deed  was  not  recorded, 
but  the  reverse,  making  tne  deed  good 
against  him,  as  his  father's  heir;  and  we  do 
not  see  how  his  purchaser  can  acquire  a 
title  from  him,  which  he  never  had.  The 
object  of  the  statute  was  to  protect  credit- 
ors and  purchasers  of  the  owners  of  land, 
from  the  effect  of  their  grantors'  unrecorded 
deeds.  But  to  give  it  the  effect  of  cre- 
ating a  title  in  an  heir,  when  he  never  had 
any  in  fact,  is,  we  think,  going  further  than 
the  language  or  the  spirit  of  the  act  will 
justify."  From  this  conclusion,  however, 
Waite,  Ch.  J.,  dissented  upon  the  ground 
that  until  a  deed  is  recorded  the  fee  in  the 
land  remains  in  the  grantor,  notwithstand- 
ing his  deed,  and  so  descends  to  his  heir; 
and  that  even  if  such  were  not  the  case, 
yt  the  grantor  had  such  an  interest  in  the 
property,  by.  whatever  name  it  might  be 
called,  as  that  he  could  give  a  valid  mort- 
gage, or  convey  an  absolute  estate  in  fee 
simple,  which  interest  must  at  his  decease 
descend  to  his  heir;  and  upon  the  further 
groiuid  that  such  construction  would  bet- 
ter accord  with  the  spirit  of  the  stutute. 

In  Webb  v.  Doe,  33  Ga.  565,  it  was  held, 
under  a  statute  providing:  ''In  all  cases 
where  two  or  more  deeds  shall  hereafter  be 
executed  by  the  same  person  or  persons, 
34  L.R.A.(N.S.) 


conveying  the  same  premises  to  different 
persons,  the  one  recorded  -within  twelve 
months  from  the  time  of  the  execution 
(if  the  feoffee  have  no  notice  of  a  prior 
deed  unrecorded  at  the  time  of  the  execu- 
tion of  the  deed  to  him  or  her)  shall  have 
preference,  and  if  all  be  recorded  or  not 
recorded  within  the  time  specified,  the  eld- 
est deed  shall  have  preference," — ^that  in 
view  of  the  fact  that  .the  statute  by  its 
terms  applies  only  to  cases  of  deeds  "exe- 
cuted by  the  same  person  or  persons,"  a 
deed  given  by.  an  heir  at  law,  although  duly 
recorded,  was  not  good  as  against  a  prior 
unrecorded  deed  given  by  the  ancestor. 

On  the  other  hand,  in  Holder  v.  American 
Invest.  &  Loan  Co.  94  Ga.  640,  21  S.  E. 
897,  it  was  held  that  the  statute  giving 
priority  to  a  junior  recorded  deed  over  a 
senior  unrecorded  deed  applies  where  the 
senior  deed  was  made  by  a  testatrix  and 
the  junior  by  her  devisee;  and  in  Equitable 
Loan  &  Secur.  Co.  v.  Lewman,  124  Ga.  190, 
3  L.R.A.(N.S.)  879,  52  S.  E.  599,  the  court, 
relying  on  the  foregoing  decision,  said  that 
since  the  passage  of  the  recording  act  of 
1889  (Civil  Code  1895,  §  2778)  an  unre- 
corded  deed  made  by  a  decedent  is  or- 
dinarily to  be  regarded  as  inferior  in  dis- 
nity  to  a  deed,  duly  recorded,  subsequently 
made  by  an  heir  or  devisee  to  an  inno- 
cent purchaser  for  value  without  notice  of 
the  prior  conveyance.  Such  statement,  how- 
ever, was  necessary  to  the  decision  of  the 
case,  the  subsequent  purchaser  being  held 
to  have  been  affected  with  constructive  no- 
tice. 

But  in  Henderson  v.  Armstrong,  .128  Ga. 
804,  58  S.  E.  624,  it  was  expressly  held 
that  the  construction  of  the  law  relative 
to  the  registry  of  deeds  (Civil  Code, 
§  3018),  which  provides:  "Every  deed  con- 
veying lands  shall  be  recorded  in  the  office 
of  the  clerk  of  the  superior  court  of  the 
county  where  the  land  lies.  .  .  .  The 
record  may  be  made  at  any  time  thereafter; 
but  sucli  deed  loses  its  priority  over  a  sub- 
sequent recorded  deed  from  the  same  vendor 
.  .  .  taken  without  notice  of  the  exist- 
ence of  the  first," — is  not  affected  by  the 
provision  of  the  act  of  1889,  above  referred 
to,  "that  deeds,  mortgages,  and  liens  of  all 
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many  cases  a  lien  is  held  to  attach  to  the 
property  to  secure  the  same. 

Goodnow  V.  Litchfield,  63  Iowa,  276,  19 
N.  W.  226;  Goodnow  v.  Moulton,  51  Iowa, 
555,  2  N.  W.  395;  Penrose  v.  Doherty,  70 
Ark.  256,  67  S.  W.  398;  Kamp  v.  Cossart, 
47  Ark.  62,  14  S.  W.  465;  Union  R.  & 
Transit  Co.  v.  Skinner,  9  Mo.  App.  189; 
Schaefer  v.  Causey,  8  Mo.  App.  142;  Pack- 
wood  V.  Briggs,  25  Wash.  530,  65  Pac.  846; 
Hemen  v.  Rinehart,  45  Wash.  1,  87  Pac. 
953;  Milburn  v.  Phillips,  143  Ind.  93,  52 
Am.  8t.  Rep.  403,  42  N.  £.  461;  Capitol 
Nat  Bank  v.  Ilolmes,  43  Colo.  154,  16 
L.R.A.(N.S.)  470,  127  Am.  St.  Rep.  108, 
95  Pac.  314. 

Real  property  in  Colorado  descends  to  the 


heir,  subject  always  to  the  payment  of  the 
intestate's  debts. 

McKee  v.  Howe,  17  Colo.  538,  31  Pac. 
115;  Adams  v.  Slattery,  36  Colo.  35,  85 
Pac.  87. 

The  registration  of  a  deed  is  notice  only 
to  those  who  claim  through  or  under  the 
grantor  by  whom  the  deed  was  executed. 

Losey  v.  Simpson,  11  N.  J.  Eq.  246; 
Warvelle,  Abstracts  of  Title,  2d  ed,  pp.  68, 
69,  71,  72;  2  Pom.  Eq.  Jur.  3d  ed.  §  658; 
Maul  V.  Rider,  59  Pa.  167;  Garber  v.  Gia- 
nella,  98  Cal.  527,  33  Pac.  458;  Corbin  v. 
Sullivan,  47  Ind.  366;  Tarbell  v.  West,  86 
N.  Y.  280;  Kerfoot  v.  Cronin,  105  111.  609; 
Harris  v.  Arnold,  1  R.  I.  125;  Watson  v. 
Chalk,  11  Tex.  89;  Ely  v.  Wilcox,  20  Wis. 


kinds  which  are  now  required  by  law  to 
be  recorded  in  the  office  oi  the  clerk  of  the 
superior  court  of  each  county  within  a 
specified  time  shall,  as  against  the  interests 
of  third  parties  acting  in  good  faith  and 
without  notice  who  may  have  acquired  a 
transfer  or  lien  binding  the  same  property, 
take  effect  only  from  the  time  they  are 
filed  for  record;"  and.  therefore  that  a  deed 
given  by  the  general  devisees  of  a  deceased 
former  owner  to  a  purchaser  for  value  with- 
out notice  docs  not  obtain  priority  over 
a  deed  of  the  same  land  executed  by  the  tes- 
tator, although  first  recorded.  The  court 
overruled  Holder  v.  American  Invest.  & 
Loan  Co.  supra,  so  far  as  it  is  in  conflict 
with  the  earlier  case  of  Webb  v.  Doe,  supra, 
and  distinguished  it  from  the  case  then 
before  them  upon  the  ground  that  in  the 
former  case  the  land  in  controversy  was 
specifically  devised,  wliile  in  the  case  then 
before  them  the  will  did  not  purport  on  its 
face  to  devise  any  specific  property  or  to 
describe  that  in  controversy. 

In  Kennedy  v.  Northrup,  15  111.  148,  the 
expression  "subsequent  purchasers"  in  a 
statute  providing  that  "all  deeds,  mort- 
gages, and  other  instruments  of  writing 
which  are  required  to  be  recorded,  shall 
take  effect  and  be  enforced  from  and  after 
the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subse- 
quent purchasers  without  notice;  and  all 
such  deeds  and  title  papers  shall  be  ad- 
judged void  as  to  all  such  creditors  and 
subsequent  purchasers  without  notice,  un- 
til the  same  shall  be  filed  for  record,"  was 
held  to  include  subsequent  purchasers  from 
a  grantor's  heir  as  well  as  those  from  the 
grantor  himself;  and  therefore  that  a  bona 
fide  purchaser  from  the  heirs,  whose  con- 
veyance was  first  put  on  record,  was  en- 
titled to  protection  as  against  an  unre- 
corded conveyance  by  the  ancestor.  The 
court,  after  remarking  that  such  construc- 
tion meets  the  objects  designed  to  be  ac- 
complished at  law,  and  is  within  the  rea- 
son which  gave  rise  to  the  enactment,  said: 
"This  construction,  too,  is  equally  within 
the  literal  expressions  of  the  statute.  The 
expression  is,  'subsequent  purchasers,'  but 
it  does  not  say  purchasers  from  whom.  That 
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is  left  to  construction.  Some  word  must  be 
supplied  by  intendment  or  construction, 
not  for  the  purpose  of  extending  the  lan- 
guage in  order  to  effectuate  the  objects  of 
the  law,  but  for  the  purpose  of  limiting  the 
language  so  that  it  shall  not  go  beyond  the 
intent  of  the  statute.  The  language  itself 
does  not  limit  the  application  to  purchasers 
from  one  person  more  than  another;  but  the 
manifest  object  of  the  law  does  limit  it  so 
as  to  exclude  from  its  protection  those  who 
might  purchase  from  strangers.  Without  a 
limitation  to  at  least  that  extent,  the  law 
would  become  simply  absurd.  Now  the 
question  is,  Shall  we  carry  this  restriction 
so  far  as  to  exclude  all  except  purchasers 
from  the  first  grantor?  To  prescribe  the 
extent  of  the  limitation  to  be  thus  intro- 
duced into  the  act  by  construction,  we  must 
look  to  the  object  of  the  act, — ^the  mischief 
to  be  prevented,  and  the  protection  or  re- 
lief designed  to  be  afforded  to  those  for 
whose  benefit  the  law  was  passed.  W^e  have 
already  seen  that  these  considerations  apply 
as  forcibly  to  purchasers  from  heirs  or  devi- 
sees, as  to  purchasers  from  the  ancestor. 
During  the  lifetime  of  the  grantor  in  an 
unrecorded  deed,  the  apparent  title  is  in 
him;  and  he  who  purchases  in  good  faith 
that  apparent  title,  it  is  conceded  on  all 
hands,  is  protected  by  the  statute.  After 
the  death  of  such  original  grantor,  the  ap- 
parent legal  title  is  in  the  heir,  and  the 
policy  of  the  law,  which  is  to  make  potent 
all  legal  titles  to  land  so  far  as  practicable, 
that  strangers  may  safely  purchase,  equally 
requires  that  the  bona  fide  purchaser  from 
the  heir  should  be  protected.  By  the  fault 
of  someone  the  land  has  been  twice  sold, 
fi'om  which  someone  must  suffer;  and  is  it 
not  right,  is  it  not  in  harmony  with  every 
principle  of  law,  that  he  who  is  in  fault, 
in  not  notifying  the  world  by  recording  his 
deed,  shall  suffer  the  loss  which  has  result- 
ed from  such  negligence?  If,  then,  we 
look  at  the  objects  and  policy  of  the  law 
for  the  purpose  of  determining  how  far 
we  shall  allow  the  general  words  of  the  law 
to  have  effect,  and  how  far  we  shall  restrain 
them,  we  cannot  find  the  warrant  for  say- 
ing they  shall  be  so  restrained  as  to  ex- 
clude purchasers  from  the  heir  any  more 
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524,  91  Am.  Dec.  436;  24  Am.  &  Eng.  Enc. 
Law,  pp.  148,  149. 

Mr.  William  Yonne,  for  defendant  in 
error : 

A  lien  against  property  does  not  involve 
the  question  of  a  freehold,  and  therefore 
no  question  of  freehold  is  involved  by  this 
appeal  nor  by  the  judgment  of  the  district 
court  appealed  from,  and  for  that  reason 
appellant   has  no   standing  in  this   court. 

McCandlesB  v.  Green,  20  Colo.  519,  39 
Pac.  64;  Scheeren  v.  Stramann,  24  Colo. 
Ill,  48  Pac.  966;  Cravens  v.  Lee,  24  Colo. 
225,  49  Pac.  424;  Paddack  v.  Staley,  24 
Colo.  188,  49  Pac.  281 ;  Kelly  v.  Atkins,  24 
Colo.  267,  61  Pac.  164. 

A  purchaser  without  notice  at  a  sheriff's 
sale  under  a  judgment  in  her  favor  against 


an  heir  acquires  a  good  title  as  against 
an  unrecorded  deed  or  conveyance  by  the 
ancestor. 

Knox  V.  McFarran,  4  Colo.  686;  Jerome 
V.  Carbonate  Nat.  Bank,  22  Colo.  37,  43 
Pac.  216;  Merchants'  Bank  y.  McClelland, 
9  Colo.  608,  13  Pac.  723;  McMurtrie  v. 
Riddell,  9  Colo.  497,  13  Pac.  181;  24  Am. 
&  Eng.  Enc.  Law,  p.  121;  Memphis  Laud 
&  Timber  Co.  v.  Ford,  7  C.  C.  A.  304,  19 
U.  S.  App.  161,  58  Fed.  45?. 

The  words  "subsequent  purchaser"  in  the 
recording  act  mean  subsequent  purchaser 
from  the  heir  as  well  as  from  the  original 
grantor. 

Kennedy  t.  Northup,  15  111.  149;  Bowen 
v.  Prout,  52  111.  364;  Earle  v.  Fiske,  103 
Mass.  491;  Youngblood  v.  Vastine,  46  Mo. 


than  one  who  purchased  from  the  original 
grantor.  I  am  of  opinion  that  the  convey- 
ance from  the  heirs,  if  bona  fide,  must  hold 
the  land." 

This  decision  is  followed  in  Rupert  t. 
Mark,  15  111.  540,  and  in  Bowen  v.  Prout, 
62  111.  354,  in  which  latter  case  it  was 
held  that  an  heir  claiming  under  a  deed  of 
partition,  without  notice  of  the  prior  con- 
veyance, was,  as  to  the  portion  of  the  prop- 
erty acquired  by  him  from  his  coheirs,  en- 
titled to  the  protection  of  the  recording 
acts,  as  against  his  ancestor's  unrecorded 
deed. 

In  Meikel  v.  Borders,  129  Ind.  529,  29 
N.  E.  29,  it  was  held  that  a  bona  fide  pur- 
chaser for  value  from  the  heirs  of  a  de- 
ceased grantor  was  entitled  to  protection 
against  such  grantor's  unrecorded  deed;  the 
court  saying  in  reply  to  the  argument  that 
the  heirs  could  convey  no  title  because  they 
had  none  to  convey,  that  while  neither  de- 
cedent nor  his  heirs  could  have  any  actual 
title,  they  had  an  apparent  title,  and  that 
to  adopt  such  contention  would  entirely 
abrogate  the  statutory  provision  that  con- 
veyances not  recorded  within  forty-five  days 
from  their  execution  shall  not  be  valid 
against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration. 

So,  also,  in  McClure  v.  Tallman,  30  Iowa, 
516,  the  court,  after  a  review  of  the  de- 
cisions bearing  on  the  question,  held  that 
the  term  "subsequent  purchasers"  in  the 
recording  act  includes  purchasers  from  the 
heir  as  well  as  purchasers  from  the  an- 
cestor 

In  Ralls  V.  Graham,  4  T.  B.  Mon.  120,  it 
was  held  that  one  claiming  through  a  devi- 
see by  virtue  of  a  conveyance  from  a  pur- 
chaser at  a  sheriff's  sale  upon  execution  on 
a  decree  rendered  against  a  devisee  in  a 
suit  which  was  pending  against  the  testa- 
tor before  his  death,  and  which  thereafter 
had  been  revived  against  the  devisee,  was 
not  entitled  to  the  protection  of  an  act  de- 
claring that  all  conveyances  not  recorded  as 
prescribed  by  law  shall  not  be  good  as 
against  a  "purchaser  for  a  valuable  consid- 
eration not  having  notice  thereof,  or  any 
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creditor,"  upon  the  ground  that  the  res- 
ervation in  favor  of  the  two  classes  of 
persons  named  in  the  statute  is  not  such 
title  in  the  grantor  as  can  be  transmitted 
by  devise  or  pass  by  descent. 

So,  also,  in  Hancock  v.  Beverly,  6  B. 
Mon.  531^  it  is  held  upon  the  same  grounds 
that  one  claiming  under  a  deed  from  a 
devisee  is  not  protected  against  an  unrecord- 
ed deed  of  the  testator,  by  the  provision  of 
the  recording  act  that  an  unrecorded  deed 
shall  not  be  good  against  a  purchaser  for 
a  valuable  consideration,  not  having  notice 
thereof,  or  any  creditor.  In  reply  to  the 
argument  that  since  the  grantor  in  the  un- 
recorded deed  is  equally  without  title 
after  its  execution  as  his  heir  or  devisee 
is,  and  as  the  heir  or  devisee  has  the  same 
record  evidence  of  title  in  his  favor  that 
the  original  grantor  had,  and  as  much  title 
in  fact,  there  is  the  same  reason  for  giv- 
ing effect  to  his  subsequent  deed  to  an  in- 
nocent purchaser  as  for  giving  effect  to 
that  of  the  original  grantor,  and  that  there 
is  no  more  absurdity  or  inconsistency  in 
the  one  case  than  in  the  other,  the  court 
said:  "It  is  admitted  that  such  an  ex- 
tension would  seem  to  be  consonant  with 
the  intent  of  the  statute,  in  giving  prefer- 
ence to  the  recorded  evidence  of  title.  But 
the  statute  does  not  declare  the  general 
principle  that  recorded  title  shall  prevail; 
it  only  declares  that  unrecorded  title  shall 
not  be  good  as  against  certain  persons.  The 
principle  is  itself  deduced  from  the  reser- 
vation in  favor  of  these  persons  and  is  lim- 
ited by  it.  The  reservation,  therefore,  must 
be  construed  by  its  own  language  and  ob- 
jects, and  cannot  be  extended  on  the  ground 
that  the  principle  would  be  equally  ap- 
plicable to  other  cases.  Can  the  creditor 
of  the  heir  or  devisee,  who  was  never  the 
creditor  of  the  ancestor,  subject  the  land 
conveyed  by  the  priop  unrecorded  deed  of  the 
ancestor?  We  are  certainly  inclined  to 
think  that  he  cannot ;  and  therefore  that  the 
statute  intends  to  protect  the  creditors  of 
the  grantor  in  the  unrecorded  deed,  and 
not  the  creditor  of  his  heir  or  devisee  or 
voluntary  donee.    And  if  this  be  so  we 
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239,  2  Am.  Kep.  609;  Taylor  t.  Harrison, 
47  Tex.  454,  36  Am.  Rep.  304;  Whittemore 
y.  Bean,  6  N.  H.  47;  Lyon  ▼.  Gleason,  40 
Minn.  434,  42  N.  W.  286;  Harris  v.  Arnold, 
1  R.  I.  126;  Burns  v.  Berry,  42  Mich.  176, 
3  N.  W.  924. 

White,  J.,  delivered  the  opinion  of  the 
court: 

September  4,  1906,  Johanna  Alexander 
brought  suit  in  the  court  below  to  parti- 
tion certain  lots  in  the  city  of  Denver, 
claiming  that  she  was  the  owner  in  fee  of 
an  undivided  one-half  interest  in  the  prem- 
ises by  virtue  of  a  sheriff's  deed  made  to 
and  held  by  her,  purporting  to  convey  the 
interest  of  John  J.  Reithman  therein.  To 
this  action   Moses   Hallett   and   Marie  G.  * 


Wagner  were  made  parties  defendant;  the 
allegation  being  that  Mrs.  Wagner  owned 
in  fee  an  undivided  one-half  interest,  sub- 
ject to  a  mortgage  held  by  Hallett.  The 
pleadings  present,  and  the  proof  shows,  that 
one  Magdalena  Reithman  died  intestate 
January  17,  1905,  leaving  as  her  sole  heirs 
at  law  her  husband,  John  J.  Reithman,  and 
certain  children,  one  of  whom  was  her 
daughter,  Marie  6.  Wagner;  that  some  time 
prior  thereto  Mrs.  Reithman  had  become 
the  owner  of  the  lots  in  question,  and  at 
the  time  of  her  death  the  recorded  title 
thereto  was  in  her;  that  at  the  time  her 
husband,  John  J.  Reithman,  was  a  judg- 
ment debtor  of  Johanna  Alexander  to  the 
amount  of  over  $26,000.  March  23,  1905, 
Mrs.  Alexander  caused  an  execution  to  be 


no  sufficient  ground  for  giving  a  different 
construction  to  the  reservation,  so  far  as  it 
operates  in  favor  of  purchasers." 

The  foregoing  Kentucky  decisions  were 
followed  in  Harlan  v.  Seaton,  18  B.  Mon. 
312,  as  having  established  a  rule  of  prop"*- 
erty,  although  the  court  said:  "If  this 
question  was  one  of  first  impression,  and 
had  not  been  heretofore  decided  by  this 
court,  we  would  be  strongly  inclined  to 
give  to  the  statute  a  liberal  construction, 
and  make  it  apply  as  well  to  the  purchas- 
ers from  the  heirs  of  the  grantor  of  an  un- 
recorded deed,  as  to  tlie  purchasers  from 
the  grantor  himself.  The  mischief  is  the 
same  in  both  cases.  The  heirs  at  law  are 
as  much  the  apparent  owners  of  the 
land  as  the  grantor  was  in  his  lifetime, 
and  the  protection  of  innocent  purchasers 
bein^  the  evident  object  of  the  statute,  it 
would  seem  to  be  just  and  reasonable,  and 
not  only  consistent  with,  but  promotive  of, 
the  legislative  intention,  to  give  it  such  a 
construction  as  would  make  it  operate  as 
a  remedy  for  the  whole  evil,  which  it  was 
intended  to  guard  against." 

The  rule  in  Kentucky  has,  however,  since 
been  ehanged  by  a  statute  expressly  enacts 
ins  that  the  provisions  of  the  recording  act 
"shall  extend  to  and  protect  innocent  nur- 
chaaera  and  creditors  of  the  heirs  or  devi- 
sees of  any  grantor  of  such  deeds  as  to 
the  land  therein  embraced."  See  Dozier 
T.  Bamett,  13  Bush,  457. 

In  Earle  v.  Fiske,  103  Mass.  491,  it  was 
held  that  a  bona  fide  purchaser  from  an 
heir  whose  deed  has  been  duly  recorded 
is  entitled  to  the  protection  of  the  recording 
act  aa  against  an  unrecorded  deed  of  the 
ancestor,  the  manifest  purpose  of  such  act 
being  that  the  apparent  owner  of  the  rec- 
ord title  shall  he  considered  as  the  true 
owner  (so  far  as  subsequent  purchasers 
without  notice  to  the  contrary  are  con- 
cerned), notwithstanding  any  unrecorded 
and  unknown  previous  alienation;  and  that 
the  objection  that  in  conseauence  of  the 
prior  deed  nothing  descended  to  the  heir 
was  one  of  which  the  claimant  under  an  un- 
recorded  deed  could  not  avail  himself. 

In  Buma  v.  Berry,  42  Mich.  176,  3  N.  W. 
S4  L.EJL(N.8.) 


924,  it  was  held  that  under  a  statute  pro- 
viding that  every  unrecorded  conveyance 
shall  be  void  "as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable 
consideration  .  .  .  whose  conveyance 
shall  be  first  duly  recorded,"  the  bona  fide 
assignee  of  a  duly  recorded  mortgage  given 
by  heirs  was  entitled  to  protection  as 
against  an  unrecorded  mortgage  given  by 
their  ancestor,  the  court  saying:  "The 
protection  which  this  statute  gives  to  a 
bona  fide  purchaser  does  not  proceed  upon 
the  theory,  and  is  not  made  to  depend  upon 
the  fact,  til  at  the  grantor  at  the  time  of 
such  conveyance  had  any  interest  in  the 
premises  whatever,  or  that  any  passed  from 
him  by  his  conveyance  to  such  subsequent 
purchaser.  It  is  not  by  force  of  the  convey- 
ance, but  by  the  terms  ol  the  statute,  that 
such  subsequent  purchaser  acquires  title  to 
the  premises.  His  grantor,  having  previous- 
ly conveyed,  has  no  title  left  to  convey,  and 
could  therefore  by  his  deed,  unaided  by  the 
statute,  pass  none  to  any  third  person. 
Our  registry  laws,  however,  step  in,  and 
for  the  purpose  of  protecting  an  innocent 
purchaser,  give'  him  what  he  supposed, 
and  from  an  examination  of  the  records 
had  a  right  to  suppose,  he  was  acquiring 
by  his  purchase,  and  to  this  extent  cut 
off  the  previous  purchaser  who  negligent- 
ly failed  to  record  his  conveyance?' 

In  Lyon  v.  Gleason,  40  Minn.  434,  42  N. 
W.  286,  it  is  held  that  where  the  title  to 
real  estate  appears  of  record  to  be  in  a  tes- 
tator at  the  time  of  his  death,  and  the  will 
is  subsequently  duly  proved  and  the  lands 
conveyed  by  the  devisee  to  a  bona  fide  pur- 
chaser for  value,  whose  deed  is  duly  re- 
corded, the  title  of  the  latter  will  be  pre- 
ferred to  that  of  the  grantee  in  an  unrecord- 
ed deed  of  the  same  lands  executed  by  tes- 
tator before  his  death. 

And  in  Welch  v.  Ketchum,  48  Minn.  241, 
51  N.  W.  113,  it  is  held  that  there  is  no  dif- 
ference in  principle  where  the  first  grantor 
dies  intestate  and  the  subsequent  deed  is  ex- 
ecuted by  his  heir. 

In  Caldwell  v.  Head,  17  Mo.  561,  in  which 
the  question  before  the  court  was  whether  a 
bill  to  obtain  title  might  be  tsaintained  by 
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issued  upon  the  judgment,  and  a  levy  there- 
under made  upon  John  J.  Reithman's  inter- 
est in  and  to  the  lota  in  question.  April 
17y  1905,  Reithman's  interest,  if  any,  in  the 
property,  was  sold  under  the  execution  to 
Mrs.  Alexander,  and  thereafter  in  due  time 
she  received  a  sheriff's  deed  therefor,  which 
was  duly  recorded.  August  17,  1905,  a  quit- 
claim deed,  bearing  date  December  16,  ^904, 
from  Magdalena  Reithman  to  Marie  G. 
Wagner,  in  consideration  of  $1,  purporting 
to  convey  the  property  in  question,  was 
filed  for  record,  together  with  a  mortgage 
deed  bearing  date  March  16,  1905,  from 
Marie  G.  Wagner  to  Moses  Hallett,  convey- 
ing the  same  property  to  secure  the  pay- 
ment to  Hallett  of  Mrs.  Wagner's  note  in 
the  sum  of  $3,422.    At  the  time  of  the  levy 


of  the  execution  and  the  sale  thereunder, 
Mrs.  Alexander  had  no  notice  or  knowl- 
edge of  the  deed  to  Mrs.  Wagner  or  the 
mortgage  to  Judge  Hallett,  nor  did  she  ac- 
quire such,  knowledge,  either  actual  or  con- 
structive, until  the  filing  of  the  last-named 
instnunents.  On  and  prior  to  December  6, 
1904,  Mrs.  Reithman  was  indebted  to  Judge 
Hallett  upon  three  promissory  notes  for 
money  loaned  in  the  aggregate  sum  of 
$1,900,  and,  being  in  poor  health,  conveyed 
the  lots  to  Mrs.  Wagner  "for  the  purpose 
of  having  her  secure  the  said  indebtedness*' 
by  a  mortgage  upon  the  lots  to  Judge  Hal- 
lett. March  6,  1905,  Mrs.  Wagner  received 
from  Judge  Hallett  $1,100  for  the  purpose 
of  paying  the  general  taxes  on  said  lots 
for  the  year  1003,  and  redeeming  the  prem- 


the  grantee  in  a  deed  which,  not  having 
been  acknowledged,  was  not  entitled  to  rec- 
ord, against  the  heirs  and  widow  of  the 
grantor,  it  was  said  that  the  grantor  having 
died,  no  registry  was  necessary. 

The  question  was  directly  passed  upon  in 
McCamant  v.  Patterson,  39  Mo.  100,  in 
which  it  was  held  that  as  a  deed,  though  un- 
recorded, conveys  all  the  title  of  the  grantor, 
so  that  he  has  no  longer  any  interest  or 
estate  in  the  land  which  can  descend  to  his 
heirs,  the  provision  of  the  recording  act, 
that  no  deed  shall  be  "valid  and  binding  ex- 
cept between  the  parties  thereto,  and  such 
as  have  actual  notice  thereof,  until  deposited 
for  record,"  relates  only  to  purchasers  and 
mortgagees  for  value  claiming  title  under 
the  same  grantor. 

But  the  preoedijig  Missouri  cases  are  over- 
ruled, in  so  far  as  they  recognize  the  con- 
trary doctrine,  in  Youngblood  v.  Vastine,  46 
Mo.  239,  2  Am.  Rep.  509,  which  holds  that 
a  bona  fide  purchaser  from  heirs  is  protected 
by  the  recording  acts  against  an  unrecorded 
deed  of  trust  given  by  their  ancestor,  the 
court  saying:  "The  discrepancy  in  the  au- 
thorities has  doubtless  arisen  in  part  from 
the  endeavor  to  reconcile  the  statute  with  the 
subcleties  of  the  old  law  of  tenures,  which 
treate  a  title  as  a  substantial  entity,  and  al- 
most applies  to  it  the  powers  of  locomotion. 
The  attempt  involves  the  reasoner  in  con- 
tradictions, for  in  one  breath  it  is  said  that 
the  title  passes  by  the  deed  to  the  grantee 
and  still  so  reftnains  with  the  grantor  that, 
in  a  contingency,  it  may  again  pass  from 
him  to  another  grantee,  but  if  the  grantor 
dies  it  cannot  descend  like  all  his  other  ti- 
tles, but  goes  back  to  the  original  grantee, 
with  whom  it  has  always  remained.  It 
would  be  more  rational  to  say  that  the  law 
controls  the  manner  in  which  rights  of  prop- 
erty are  acquired,  and  that  it  will  not  favor 
any  mode  of  acquirement  that  shall  encour- 
age fraud.  Thus,  purchasers  are  required  to 
spread  upon  record  the  evidence  of  their 
ownership,  and  if  others  suffer  from  their 
neglect,  tne  law  will  not  recognize  such  own- 
ership. Or,  in  using  the  language  of  the  law 
of  tenures,  we  might  perhaps  say  that  in 
a  conveyance'  the  absolute  title  reate  with 
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the  grantor,  and  his  heirs  in  abeyance,  to 
vest  irrevocably  only  upon  the  record  of  the 
deed,  and  that  it  will  vest  in  the  first 
grantee  in  condition  to  receive  the  grant, 
who  shall  so  place  it  upon  record." 

The  rule  that  a  deed  from  the  heirs  to  a 
purchaser  for  value  and  without  notice  will 
prevail  over  a  prior  unrecorded  deed  made 
by  the  ancestor  is  also  recognized  in  Bailey 
v.  Winn,  101  Mo.  649,  12  S.  W.  1045,  in 
which  it  is  held,  however,  not  to  apply  te  the 
case  of  a  conveyance  from  one  heir  to  an- 
other. 

So,  also,  in  Whittemore  v.  Bean,  6  N.  H. 
47,  it  is  held  that  although  an  unrecorded 
deed  of  land  is  valid  against  the  grantor  and 
against  his  heir,  yet,  if  the  grantor  or  his 
heir  or  devisee  afterward,  for  a  valuable 
consideration,  convey  the  land  to  another 
purchaser  who  has  no  notice  of  the  unrecord- 
ed deed,  the  last  conveyance  will  prevail 
against  the  first. 

In  Westervelt  v.  Voorhis,  42  N.  J.  Eq.  179, 
6  Atl.  665,  a  statutory  provision  in  sub- 
stance declaring  that  every  mortgage  of  land 
shall  be  void  and  of  no  effect  againjst  a  sub- 
sequent judgment  creditor  not  having  notice 
thereof,  unless  such  mortgage  be  recorded, 
or  lodged  for  that  purpose,  at  or  before 
the  time  of  entering  such  judgment,  provid- 
ed, nevertheless,  that  such  mortgage  as  be- 
tween the  parties  and  their  heirs  shall  be 
valid  and  operative,  was  held  not  to  have 
the  effect  to  give  precedence  to  the  rights  of 
one  claiming  by  .virtue  of  an  execution  sale 
upon  a  judgment  rendered  against  an  heir 
in  the  lifetime  of  hi]9  ancestor,  as  against  an 
unrecorded  mortgage  given  by  the  ancestor. 
And  this  decision  was  affirmed  in  43  N.  J. 
Eq.  642,  3  Am.  St.  Rep.  3J5,  12  Atl.  533,  the 
court  remarking,  however,  that  if  the  judg* 
ment  had  been  recovered  after  the  title  of 
the  heir  accrued,  the  case  would  be  entirely 
different.  In  the  course  of  the  opinion  it  is 
said:  "The  status  is  fixed  at  the  time  of 
the  entry  of  the  judgment,  and  it  is  fixed 
by  law,  and  not  by  the  subsequent  death  of 
the  ancestor.  A  conveyance  therefore  by  the 
heir,  or  a  judgment  recovered  against  him, 
after  his  title  veste,  will  displace  an  unre- 
oorded  mortgage  given  by  the  ancestor.    The 
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ises  from  certain  tax  sales  and  assessments 
for  public  improvements,  and  thereupon  ex- 
ecuted and  delivered  to  Judge  Hallett  her 
promissoiy  note  for  the  sum  of  $3,422,  be- 
ing the  amount  of  such  advancements  and 
the  indebtedness  of  Mrs.  Reithman.  At  the 
same  time,  to  secure  the  payment  thereof, 
she  executed  and  delivered  the  mortgage 
deed  hereinbefore  mentioned.  In  November, 
1906,  Judge  Hallett  redeemed  the  property 
from  a  sale  for  the  taxes  of  1904,  and  paid 
the  taxes  thereon  for  1905,  the  two  sums 
aggregating  about  $264.  The  evidence  fur- 
ther shows  that  administration  was  had 
upon  the  estate  of  Magdalena  Reithman; 
that  June  19,  1905,  the  administrator  pe- 
titioned the  county  court  for  an  order  to 
sell  the  lots  in  question  to  pay  the  debts  of 


the  deceased;  that  some  time  subsequent  to 
August  21,  1905,  plaintiff  in  error  appeared, 
in  the  administration  proceedings,  and  filed 
an  answer  to  the  petition  to  sell  the  lots, 
specifically  alleging  that  the  lots  were  not 
the  property  of  Magdalena  Reithman  at  the 
time  of  her  death,  and  were  no  part  of  her 
estate,  but  were  the  property  of  Marie  G. 
Wagner,  subject  to  the  mortgage  of  Hallett, 
and  thereupon  secured  the  annulment  of 
the  order  to  show  cause.  The  lots  were 
vacant  and  unimproved,  a|id  not  in  the 
actual  possession  of  anyone.  They  were  as- 
sessed as  the  property  of  Magdalena  Reith- 
man for  taxation  to,  and  including,  the 
year  1905.  Trial  was  had,  and  resulted  in 
a  judgment  in  favor  of  Mrs.  Alexander. 
The  premises,  not  being  subject  to  partition 


bona  fide  purchaser,  in  such  case,  and  the 
judgment  creditor,  acquires  his  title  from 
the  apparent  owner,  and  the  state  of  the 
record  will  protect  him.  I  cannot  see  that  it 
makes  any  difference  whether  the  heir,  after 
his  title  vests,  executes  the  conveyance  him- 
self, or  permits  his  estate  in  the  lands  to  be 
transferred  by  a  judicial  sale  under  such  a 
judgment  as  the  one  in  question.  The 
purchaser  under  the  judgment,  if  he  has 
no  notice  of  the  mortgage,  is  a  bona 
fide  purchaser,  within  the  language  of  the 
act.  This  construction,  I  think,  gives  full 
effect  to  the  letter  and  spirit  of  the  statute, 
and  protects  all  who  are  required  to  act  up- 
on it.  In  my  view,  the  registry  law  applied 
only  in  cases  where  the  interest  of  the  judg- 
ment creditor,  mortgagee,  or  purchaser,  at 
the  time  he  acts,  can  be  affected  by  want  of 
notice  of  the  unrecorded  mortgage.  It  can- 
not be  conceived  that  it  was  intended  to  re- 
late to  those  who  have  no  concern  in  such 
mortgage  when  they  acquire  their  rights." 

Reference  may  also  be  made  to  Lacustrine 
Fertilizer  Co.  v.  Lake  Guano  &  F.  Co.  82  N. 
Y.  476,  in  which,  although  the  point  does 
not  seem  to  have  been  expressly  raised,  a 
conveyance  by  devisees  to  a  bona  fide  pur- 
chaser was  held  good  as  against  an  unrecord- 
td  deed  given  by  the  testator. 

In  Pennsylvania,  it  has  been  held  that  a 
conveyance  by  an  heir  to  a  bona  fide  pur- 
chaser is  protected  against  an  unrecorded 
deed  of  the  ancestor,  by  a  statute  enacting 
that  a  deed  not  recorded  within  six  months 
after  its  execution  shall  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  nur- 
chaser  for  valuable  consideration  who  shall 
have  his  deed  recorded  before  it.  Powers  v. 
MeFerran,  2  Serg.  &  R.  44. 

Although  the  case  of  Harris  t.  Arnold,  1 
R.  L  125,  does  not  come  within  the  literal 
loope  of  this  note,  it  is  of  interest  in  this 
oonnection  as  turning  upon  the  same  con- 
siderations. It  was  there  held  that  one 
claiming  through  an  heir  by  virtue  of  a  ]pur- 
ehase  at  sheriff's  sale  was  protected  against 
an  unrecorded  administrator's  deed  by  a 
statute  declaring  that  every  deed  shall  be 
Void  unlese  duly  recorded,  although  such 
34  L.R.A.(N.S.) 


statute  contains  a  proviso  that  an  unrecord- 
ed deed  shall  nevertheless  be  valid  and  bind- 
ing between  the  parties  or  their  heirs;  and 
that  the  administrator's  deed  did  not  so 
devest  the  heir  of  all  his  interest  in  the 
premises  by  descent  that  he  had  no  interest 
therein  at  the  time  of  the  attachment,  the 
court  saying:  ''Since  as  to  purchasers  un- 
der the  same  grantor  it  is  to  be  deemed  void, 
it  can  operate  to  devest  nothing,  and  the 
purchaser  holds  as  if  no  deed  had  ever  been 
executed  by  the  administrator." 

In  M'Culloch  V.  Eudaly,  3  Yerg.  340,  it 
was  held  that  as  the  same  reasons  why  a 
deed  should  be  registered  exist  in  such  a 
case  as  exist  in  any  other,  the  saving  clause 
in  the  registry  acts  in  favor  of  creditors  and 
subsequent  purchasers  without  notice  of  the 
prior  deed  should  not  be  limited  to  cases 
where  the  purchase  is  made  from  the  same 
grantor  by  whom  the  prior  deed  was  execut- 
ed, but  operates  in  favor  of  a  purchaser 
from  the  heir  of  the  grantor. 

In  Texas,  it  has  frequently  been  held  that 
a  bona  fide  purchaser  from  an  heir  is  en- 
titled to  the  protection  of  the  registration 
laws  as  against  an  unrecorded  deed  of  the 
ancestor.  Vaughan  v.  Greer,  38  Tex.  531; 
Zimpelman  v.  Robb,  53  Tex.  274  (dictum) ; 
Holmes  v.  Johns,  56  Tex.  41;  Clark  v. 
Hoover,  61.  Tex.  Civ.  App.  381,  110  S.  W. 
792;  Lee  v.  Wysong,  63  C.  C.  A.  483,  128 
Fed.  833. 

So,  also,  in  Taylor  v.  Harrison,  47  Tex. 
454,  36  Am.  Rep.  304,  in  which  the  contest 
was  between  one  claiming  under  an  unre- 
corded deed  from  the  decedent  and  one  claim- 
ing under  an  administrator's  deed,  the  court, 
after  remarking  that  they  saw  no  reason 
why  a  purchaser  from  the  heirs  or  represen- 
tatives of  the  vendor,  if  he  purchases  and 
pays  for  the  land  without  actual  or  construc- 
tive notice  of  the  previous  sale,  is  not  as 
fully  within  the  spirit  and  equity  of  the 
statute  as  the  second  purchaser  from  the 
vendor  himself,  said :  "Preference  is  not  giv- 
en to  the  second  vendee,  or  to  a  purchaser 
under  execution,  because  there  is  any  title  or 
interest  in  the  land  remaining  in  the 
vendor,  after  he  has  once  sold  and  conveyed 
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without  loss,  were  thereafter  sold  under  the 
direction  of  the  court,  and  the  net  proceeds 
ordered  distributed,  one  half  to  Mrs.  Alex- 
ander and  the  other  half  to  Judge  Hallett 
as  the  mortgagee  of  the  interest  of  Mrs. 
Wagner.  The  sum  decreed  to  Judge  Hallett 
being  insuificient  to  liquidate  the  indebted- 
ness to  him,  he  appealed  to  this  court. 

1.  Mrs.  Alexander  has  interposed  a  mo- 
tion to  dismiss  the  appeal  because  the  judg- 
ment rendered  was  not  of  that  class  from 
which  an  appeal  will  lie.  The  motion  must 
be  sustained.  No  money  judgment  was 
rendered,  nor  does  the  judgment  relate  to  a 
franchise  or  freehold.  Mills's  Anno.  Code, 
§  388.  Whether  Judge  Hallett  has  a  lien 
by  virtue  of  his  mortgage  or  the  moneys 
advanced  or  paid  for  taxes,  superior  to  the 
interest  in  the  premises  claimed  by  Mrs. 
Alexander,  are  the  sole  questions  for  deter- 
mination, and  in  no  sense  involve  a  fran- 
chise or  freehold.  Murto  v.  King,  28  Colo. 
357,  359,  64  Pac.  184;  Scheeren  v.  Stra- 
mann,  24  Colo.  Ill,  48  Pac.  966;  Cravens 
T.  Lee,  24  Colo.  225,  49  Pac.  424.  This 
court,  therefore,  has  no  jurisdiction  to  en- 
tertain the  appeal;  but,  as  Mrs.  Alexander 
has  entered  her  appearance  and  filed  briefs 
herein  within  the  time  a  writ  of  error 
might  have  been  sued  out  and  scire  facias 
served,  the  cause  will  be  entered  as  pending 
upon  error  by  virtue  of  §  388a,  Mills's 
Anno.  Code,  and  we  will  proceed  to  deter- 
mine the  controversy. 

2.  One  contention  of  plaintiff  in  error  is 
that  Mrs.  Alexander  acquired  no  interest  in 
the  premises  superior  to  the  lien  created  by 
the  Hallett  mortgage,  because  Magdalena 
Reithman  had  previously  conveyed  all  her 
title  in  the  lots  to  Marie  6.  Wagner,  and 
no  interest  therein  descended  to  John  J. 
Reithman,  notwithstanding  such  deed  to 
Wagner  and  mortgage  to  Hallett  were  not 
recorded  until  long  after  the  death  of  Mrs. 
Reithman,  and  subsequent  to  the  levy  of  the 
execution  and  sale  thereunder  upon  which 
the  sheriff's  deed  was  based.  By  virtue  of 
§  694,  Rev.  Stat.  1908  (§  446,  Mills's  Anno. 
Stat.),   deeds,   conveyances,   or   agreements 


in  writing  affecting  title  to  real  estate,  or 
any  interest  therein,  must  be  recorded  in 
the  office  of  the  recorder,  wherein  such  real 
estate  is  situated,  before  they  can  "take 
effect  as  to  any  subsequent  bona  fide  pur- 
chasers and  encumbrancers  by  mortgage, 
judgment,  or  otherwise,  not  having  notice 
thereof."  By  numerous  decisions  of  this 
court,  it  is  established  that  one  who  takes 
property,  voluntarily  or  by  judicial  pro- 
cedure, in  payment  of  a  pre-existing  debt, 
is  a  purchaser  for  a  valuable  consideration, 
and  that  an  unrecorded  deed  does  not  take 
effect  as  against  an  execution  creditor,  with- 
out notice.  Knox  v.  McFarran,  4  Colo. 
586,  506;  McMurtrie  v.  Riddell,  9  Colo. 
497,  13  Pac.  181 ;  Jerome  v.  Carbonate  Nat. 
Bank,  22  Colo.  37,  40,  43  Pac.  215;  Western 
Chemical  Mfg.  Co.  v.  McCaffrey,  47  Colo. 
397,  135  Am.  St.  Rep.  234,  107  Pac.  1081. 
Such  is  conceded  to  be  the  law,  but  it  is  ar- 
gued that  the  rule  does  not  apply  where  the 
judgment  creditor,  as  in  the  case  at  bar, 
claims  the  benefit  of  the  provisions  of  the 
statute  under  a  levy  upon  the  alleged  in- 
terest of  an  heir,  but  who,  in  fact,  because 
of  an  unrecorded  deed  of  his  ancestor,  had 
no  interest  in  the  property  levied  upon.  As 
the  heir,  taking  by  descent,  is  not  within 
the  class  excepted  by  the  statute  from  the 
effect  of  an  unrecorded  deed  or  conveyance, 
it  necessarily  follows  that  such  unrecorded 
instrument  of.  the  ancestor  binds  the  heir 
to  the  same  extent  as  it  would  if  recorded 
before  the  death  of  the  maker  thereof. 
This  is  necessarily  true,  because  by  the 
common  law  the  priority  of  liens  upon  real 
estate  is  measured  by  the  date  of  their 
acquisition;  the  first  in  order  of  time  stand- 
ing first  in  order  of  rank.  It  is  equally 
true  that  a  deed  duly  executed  and  delivered 
is  sufficient  as  between  the  parties  to  it  to 
convey  the  whole  title  of  the  grantor  to  the 
grantee,  though  the  instrument  be  not  re- 
corded. So  in  the  case  at  bar,  after  the 
execution  and  delivery  of  the  Wagner  deed, 
Mrs.  Reithman  actually  retained  no  inter- 
est in  the  premises  which  she  could  by  right 
convey  to  any  person,  yet  it  is  firmly  es- 


it,  but  simply  because  it  is  a  rule  of  pub- 
lic policy,  prescribed  by  statute,  for  the  pro- 
tection of  innocent  parties  against  fraud." 

And  see  also  Morris  v.  Meek,  57  Tex.  385, 
in  which  a  purchaser  of  community  property 
from  the  surviving  wife  was  held  to  be  pro- 
tected by  the  recording  acts  from  an  unre- 
corded deed  of  the  deceased  husband. 

In  Doe  ex  dem.  Pell  v.  Mitchener, 
Draper  (Ont.)  471,  it  was  held,  although 
without  making  any  point  of  the  cir- 
cumstance tha^t  the  subsequent  convey- 
ance was  given  by  the  heir,  that  under 
a  statute  authorizing  the  registration 
and  memorial  of  any  deed  or  ccmveyance 
34  L.R.A.(N.S.) 


of  real  property,  and  providing  that  any 
deed  or  conveyance  made  after  a  memo- 
rial is  so  registered,  of  any  part  of  the 
land  contained  in  such  registered  memorial, 
shall  be  adjudged  fraudulent  and  void 
against  a  subsequnt  purchaser  or  mortgagee 
for  a  valuable  consideration,  unless  regis- 
tered before  a  memorial  of  the  deed  or  con- 
veyance under  which  such  subsequent  pur- 
chaser or  mortgage  claims  shall  be  regis- 
tered, a  deed  from  the  ancestor  registered 
subsequently  to  one  given  by  the  heir  at  law 
was  fraudulent  and  void  at  law  as  to  the 
subsequent  grantee.  E.  S.  0. 
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tablislied  that'  if  she  had  thereafter  made  a 
deed  of  oonyeyanoe  of  the  premises  in  con- 
troversy to  a  bona  fide  purchaser,  without 
notice  of  the  Wagner  deed,  or,  if  a  like  judg- 
ment creditor  had,  by  judicial  procedure, 
receiyed  a  deed  for  her  interest  therein, 
such  person  would  have  taken  an  absolute 
fee.  The  reason  of  the  rule  is  that  by  vir- 
tue of  the  statute  the  unrecorded  deedj  un- 
der such  circumstances,  has  no  force  or 
effect.  As  to  bona  fide  purchasers  or  en^ 
eumbrancers  without  notice,  an  unrecorded 
deed,  though  binding  upon  the  grantor,  his 
heirs,  and  devisees,  is  a  nullity.  "As  to 
them  the  person  who  i^ppears  of  record  to 
be  the  owner  it  to  be  taken  as  the  trpe 
and  actual  owner,  and  his  apparent  seisin 
is  not  devested  or  affected  by  any  unknown 
and  unrecorded  deed  that  he  may  have 
made."  Earle  t.  Fiske,  103  Mass.  491, 
492.  The  rights  acquired  by  a  bona  fide 
purchaser  of  real  estate  without  notice  of 
an  unrecorded  deed  are  not  measured  by 
the  actual  interest  of  the  seller  in  the  land, 
bat  rather  by  his  apparent  interest.  West- 
am  Chemical  Mfg.  Co.  v.  McCaffrey,  supra. 

But  it  is  asserted  that  the  title  of  an  heir 
to  property  standing  upon  the  record  in  the 
name  of  his  ancestor,  is  not  apparent.  If 
the  statute  of  descent  required  registration 
to  be  made,  either  of  the  fact  of  death  or 
descent,  before  the  title  of  the  ancestor  vest- 
ed in  the  heir,  the  argument  would  have 
foree.  The  law,  however,  makes  no  such 
requirement.  Qn  the  contrary,  it  expressly 
declares  that  the  title  of  real  estate  of  one 
dying  intestate  vests  immediately  in  the 
heir  upon  the  death  of  the  ancestor,  sub- 
ject, of  course,  under  certain  circumstances 
to  be  devested  for  the  payment  of  the  debts 
of  the  deceased.  Section  7040,  Rev.  Stat. 
When  Mrs.  iilexander  found  the  record  title 
in  Magdalena  Reithman,  and  knowing  that 
John  J.  Reithman  was  the  latter's  sur- 
viving husband,  which  knowledge  she  might 
acquire  in  any  way,  and  knowing  the  law  of 
descent,  which  she  is  conclusively  presumed 
to  know,  she  knew  from  the  record  that  an 
undivided  one-half  interest  at  least  in  the 
premises  was  vested  in  John  J.  Reithman. 

In  giving  the  principal  reasons  assigned 
supporting  the  rule  that  where  the  grantor 
of  real  estate  dies,  and  the  deed  is  not  re- 
corded, a  subsequent  purchaser  from  the 
heir  for  a  valuable  consideration,  and  with- 
out notice  of  the  unrecorded  deed,  is  pro- 
tected to  the  same  extent  as  though  he  had 
purchased  from  the  ancestor  under  similar 
circumstances,  the  author  of  Wade  on  the 
Law  of  Notice,  §  218,  says:  "The  heir 
stands  in  the  shoes  of  his  ancestor.  The 
title  to  the  real  estate  descends  to  him  im- 
mediately  on   the   death   of  the   ancestor. 


sole  heir,  he  would  ordinarily  be  willing 
to  treat  with  him,  much  as  he  would  have 
treated  with  the  ancestor  in  his  lifetime. 
It  is  true  that  the  heir  could  not  hold  the 
property  as  against  his  ancestor's  grantee 
whose  deed  was  unregistered.  In  this  re- 
spect he  is  in  neither  a  better  nor  a  worse 
condition  than  his  ancestor  while  living. 
If  the  real  estate  of  which  one  dies  appar- 
ently seised  is  to  remain  forever  subject  to 
unrecorded  instruments  affecting  the  title, 
the  benefit  to  be  derived  from  the  registry 
laws  is  utterly  lost  as  soon  as  the  title  is 
cast  by  descent.  If  one  hold  a  deed  to  land 
which  is  unregistered  at  the  death  of  his 
grantor,  unless  subsequent  purchasers  from 
the  heir  are  protected  the  same  as  subse- 
quent purchasers  from  the  ancestor,  it  need 
never  be  registered,  in  order  to  protect  the 
grantee's  title.  It  is  believed  that  it  was 
fiever  intended  by  any  of  the  recording  acts 
that  the  death  of  a  grantor  should  be  al- 
lowed to  create  a  break  in  the  chain  of  title 
as  it  appeared  of  record,  and  protect  the 
grantee  whose  deed  was  unregistered 
against  subsequent  purchasers  without  no- 
tice. The  only  question  is  whether  a  con- 
trary intehtion  is  sufBciently  expressed  in 
the  statute."  In  Powers  v.  M'Ferran,  2 
Serg.  &  R.  44,  it  is  said  that  "the  purchas- 
er for  a  valuable  consideration,  seeing  no 
deed  on  record  [from  the  ancestor],  had  a 
right,  under  the  sanction  of  the  recording 
act,  to  take  for  granted  that  the  whole  es- 
tate had  descended"  (to  the  heir).  In  Ken- 
nedy V.  Northup,  16  111.  148,  it  is  said: 
"Where  a  deed  is  not  recorded,  the  title  is 
apparently  still  in  the  grantor,  and  the 
law  authorizes  purchasers  who  are  ignorant 
of  the  conveyances  to  deal  with  him  as  the 
real  owner.  In  case  of  his  death  the  heir 
becomes  the  apparent  owner  of  the  legal 
title,  and  it  is  equally  important  and  equal- 
ly as  just  that  the  public  may  be  allowed 
to  deal  with  him  as  with  the  original 
grantor,  if  living." 

It  is  claimed  that  the  content  here  is  not 
between  claimants  from  a  common  source 
of  title,  and  that  the  statute  operates,  and 
is  intended  to  operate,  only  in  such  cases. 
We  are  persuaded  that  the  statute  applies 
only  as  between  claimants  from  a  common 
source  of  title,  but  cannot  agree  with  coun- 
sel that  this  case  is  not  of  that  character. 
On  the  contrary,  the  common  source  of  title 
is  Magdalena  Reithman.  Mrs.  Wagner's 
alleged  title  came  from  her  by  virtue  of  the 
deed;  and  Judge  Hallott's  right  to  the  in- 
terest claimed  by  Mrs.  Alexander  must  find 
support,  if  at  all,  in  the  same  source.  John 
J.  Reithman's  apparent  title  likewise  came 
from  Mrs.  Reithman,  not  by  conveyance.it 
is  true,  but  by  operation  of  law,  and,  as  the 


When  the  purchaser  ascertains  who  is  the    record  stood,  immediately  preceding  the  levy 
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of  the  execution  he  possessed  apparently  the 
only  title  as  to  an  undivided  one-half  in- 
terest in  and  to  the  premises.  The  unre- 
corded deed  is  by  the  statute  made  nonef- 
fective as  against  a  bona  fide  purchaser  who 
purchases  without  notice  thereof  from  any- 
one who  in  reality  would  possess  the  abso- 
lute title  if  it  were  not  for  the  unrecorded 
instrument.  Mrs.  Alexander  is  not  an  heir 
of  Magdalena  or  John  J.  Reithman,  and 
does  not  claim  by  inheritance  from  either. 
She  acquired  and  holds  her  interest  as  a 
bona  fide  purchaser  without  notice  of  the 
Wagner  deed  or  the  Hallett  mortgage,  from 
John  J.  Reithman,  who  appeared  to  have, 
and  would  have  had,  if  it  were  not  for  the 
unrecorded  deed,  the  real  title.  The  evident 
purpose  of  the  recording  statute  is  to  pro- 
vide an  effectual  remedy  against  the  loss 
accruing  to  subsequent  purchasers  of  real 
estate,  arising  from  the  existence  of  secret 
or  concealed  conveyances  thereof  unknown 
to  the  subsequent  purchaser.  The  remedy 
is  made  effectual  by  requiring  every  deed  to 
be  recorded  before  it  can  be  of  any  effect 
as  against  such  purchasers.  If  such  be  the 
purpose  of  the  act,  it  is  certain  that  all 
those  who  are  liable  to  suffer  by  reason  of 
concealed  conveyances  are  intended  to  be 
protected,  and  therefore  come  within  its 
provisions.  The  liability  to  loss  is  not  con- 
fined to  the  immediate  purchasers  from  the 
same  grantor.  It  may  extend  to  remote 
purchasers.  To  illustrate:  Suppose  A,  in- 
vested with  absolute,  title,  conveys  to  B, 
who  fails  to  record,  and  subsequently  to 
C,  who  records,  the  latter  having  knowl- 
edge of  the  prior  conveyance  to  B. 
As  between  B  and  C,  the  latter  takes  no 
title.  But  suppose  C  should  convey  to  D,  a 
bona  fide  purchaser  without  notice  of  the 
prior  unrecorded  deed  to  B.  D  records  his 
conveyance,  and  would  unquestionably  take 
absolute  title  as  it  apparently  existed  in  A. 
So  in  the  case  at  bar.  Magdalena  Reith- 
man,  invested  with  absolute  title,  conveyed 
to  Wagner,  'who  failed  to  record.  Magda- 
lena Reithman  dying  intestate,  her  absolute 
title  apparently  vested  in  her  heirs,  who  are 
not  protected  because  not  coming  within  the 
exceptions  of  the  statute.  John  J.  Reith- 
man, one  of  those  heirs,  nevertheless,  con- 
veyed an  undivided  one-half  interest  in  the 
premises  to  Alexander,  who  comes  within 
the  statutory  exceptions.  Alexander  is  cer- 
tainly a  bona  fide  purchaser  of  the  real 
estate  from  one  apparently  having  the  right 
to  convey,  and  in  whom,  were  it  not  for 
the  unrecorded  deed,  the  title  to  an  un- 
divided one-half  interest  of  the  estate 
would  have  vested.  Under  such  circum- 
stances, Alexander  clearly  comes  within  the 
words  and  the  spirit  of  tlie  act,  and  the 
.34  L.R.A.(N.S.) 


unrecorded  deed  as  to  her  has  no  effect. 
If  the  unrecorded  deed  to  Wagner  be  ad- 
judged paramount  to  the  title  acquired  by 
the  levy  of  the  execution  and  sale  thereun- 
der, then  the  statute  declaring  that  un- 
recorded deeds  shall  have  no  effect  as  to 
subsequent  bona  fide  purchasers  without 
notice  is  nullified,  and  an  instrument  which 
the  statute  declares  of  no  effect  is  made 
effective.  Such  appears  to  be  the  law  an- 
nounced in  the  best-considered  cases,  and  es- 
tablished by  the  weight  of  authority.  In 
24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  121,  we 
find  the  following:  "A  purchaser  from  the 
heir  of  a  grantor  in  a  prior  unrecorded  con- 
veyance is  as  much  entitled  to  protection 
as  if  he  had  purchased  directly  from  such 
grantor.  A  contrary  doctrine  was  upheld 
in  a  few  early  cases,  but  these  decisions 
were  based  on  a  clear  misconception  of  the 
purposes  of  the  recording  acts."  And  the 
author  of  Wade  on  the  Law  of  Notice, 
§  222,  after  reviewing  the  conflicting  cases, 
says:  'The  weight  of  authority  seems  to  be 
in  favor  of  extending  the  same  protectioB 
to  bona  fide  purchasers  from  the  heirs  of  a 
deceased  grantor,  where  the  prior  deed  is 
unregistered,  as  is  afforded  to  subsequent 
purchasers  from  the  grantor  himself.  This 
view  seems  also  to  be  supported  by  the  bet- 
ter reason.-  Following  the  record  as  a 
guide,  the  title  seems  to  be  in  the  heir  at 
the  moment  of  the  ancestor's  death.  It  is 
true  that  as  against  his  ancestor's  grantee 
he  has  no  title  at  all ;  but,  the  same  could 
be  said  with  equal  truth  of  the  grantor 
himself  where  the  subsequent  deed  is  from 
him."  In  Whittemore  v.  Bean,  6  N.  H. 
47,  40,  it  is  said:  "An  unrecorded  deed  of 
land  is  valid  against  the  grantor  and 
against  his  heir.  But  if  the  grantor  or  his 
heir  afterwards  for  a  valuable  consideration 
convey  the  land  to  another  purchaser,  who 
has  no  notice  of ,  the  unrecorded  deed,  the 
last  conveyance  will  prevail  against  the 
first."  In  Bowen  v.  Prout,  52  111.  354,  it 
is  held  that  a  subsequent  purchaser  for  a 
valuable  consideration  from  an  heir,  with- 
out notice  of  a  |^rior  unrecorded  convey- 
ance from  the  ancestor,  will  be  protected  in 
his  title  as  against  such  prior  conveyance. 
In  Memphis  Land  &,  Timber  Co.  v.  Ford, 
7  C.  C.  A.  304,  307,  19  U.  8.  App.  161, 
58  Fed.  452,  455,  after  stating  that  "the 
argument  is  that  the  purchaser  from  the 
heir,  or  from  the  receiver  of  the  estate  of 
a  deceased  grantor,  takes  only  the  title 
or  interest  of  which  the  deceased  died 
seised,"  it  is  said:  "This  argument  is  more 
specious  than  sound.  Many  years  ago  it 
met  the  approval  of  the  supreme  court  of 
Kentucky  in  Ralls  v.  Graham,  4  T.  B.  Mon. 
120,  and  Hancock  v.  Beverly,  6  B.  Mon.  531, 
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and  was  adopted  by  a  divided  court  in  Hill 
T.  Meeker,  24  Conn.  211;  but  the  opinion  of 
the  dissenting  judge  in  the  case  last  men- 
tioned has  since  met  with  general  approval. 
The  argument  may  be  used  with  equal  force 
to  entirely  annul  the  statute,  and  to  show 
that  the  purchaser  from  the  same  grantor 
takes  nothing  by  a  subsequent  deed,  for  it 
may  be  said  that  such  a  grantor  can  con- 
vey only  the  title  or, interest  he  has,  and, 
as  he  has  none  after  making  his  first  deed, 
he  can  convey  nothing,  and  the  subsequent 
purchaser  can  take  nothing.  This  argument 
loses  sight  of  the  policy  and  purpose  of  the 
registry  statutes.  It  is  the  purpose  of  those 
statutes  to  make  the  title  that  appears  of 
record — the  apparent  title — superior,  in  the 
hands  of  an  innocent  purchaser  for  value, 
jto  the  real  title  that  is  not  of  record.  The 
grantor  who  has  conveyed  away  his  land 
by  an  unrecorded  deed,  it  is  true,  has  no 
title  or  interest  remaining  in  himself;  and 
yet  his  deed  to  an  innocent  purchaser  for 
value  avoids  by  virtue  of  the  registry  stat- 
ute the  prior  conveyance,  and  vests  the  title 
in  the  subsequent  purchaser.  ...  To 
compel  every  purchaser  from  an  estate  to 
take  notice  of  unrecorded  deeds  and  instru- 
ments, and  the  private  and  secret  transac- 
tions of  the  deceased  in  the  lands  which 
be  appears  by  the  records  to  own  when  he 
dies,  would  greatly  depreciate  the  value  of 
every  estate  in  the  land,  and  benefit  none 
but  the  negligent  and  careless.  The  bene- 
fits of  the  statute  are  not  by  its  terms  lim- 
ited to  a  subsequent  purchaser  from  the 
same  grantor;  and  such  a  limitation  would 
in  our  opinion  deprive  it  of  much  of  the 
efiUcacy  intended  to  be  given  to  it  by  the 
legislature.  Undoubtedly,  the  term  'sub- 
sequent purchaser,'  in  this  statute,  does  not 
include  a  purchaser  from  an  apparent 
stranger  to  the  title  of  the  grantor  in  the 
unrecorded  deed;  but  it  does  include  not 
only  the  purchaser  from  the  grantor  him- 
self, but  every  subsequent  purchaser  from 
one  who  appears,  frcmi  the  records  to  be  the 
owner  of,  or  to  be  authorized  to  convey,  the 
title  and  interest  that  the  grantor  had  when 
be  made  the  unrecorded  deed.  This  view 
is  sustained  in  well-reasoned  opinions  and 
by  the  weight  of  authority."  Youngblood 
V.  Vastine,  46  Mo.  239,  242,  2  Am.  Rep.  509, 
cited  with  approval  in  the  last-named  case 
as  one  of  the  well-reasoned  opinions  sup- 
porting the  doctrine  there  announced,  re- 
views many  of  the  cases,  overrules,  so  far 
as  it  announces  a  contrary  doctrine,  Mc- 
Camant  v.  Patterson,  39  Mo.  100,  110,  cited 
by  plaintiff  in  error,  and  expressly  holds 
that  the  heirs  of  a  grantor  in  an  unrecord- 
ed deed  of  land  at  his  death  become  the 
apparent  owners  of  the  legal  title,  and  a 
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duly  recorded  conveyance  by  them  of  the 
same  estate  to  an  innocent  purchaser  will 
carry  the  title  as  against  the  first  grantee 
in  like  manner  as  if  made  by  the  ancestor. 
To  the  same  effect  are  Burps  v.  Berry,  42 
Mich.  170,  179,  3  N.  W.  924;  Lyon  v.  Glea- 
son,  40  Minn.  434,  436,  42  N.  W.  280,  and 
many  other  well- reasoned  cases.  Moreover, 
the  statutes  of  Illinois,  construed  and  ap- 
plied in  Kennedy  v.  Northup,  supra,  are 
practically  identical  with  our  own  record- 
ing act,  and  the  conclusions  arrived  at  in 
that  case,  which  is  in  conformity  with  the 
views  here  expressed,  were  upon  a  review 
and  criticism  not  only  of  the  cases  support- 
ing the  doctrine  there  adopted,  but  likewise 
those  of  Kentucky  announcing  the  contrary 
rule.  In  adopting  substantially  the  Illinois 
statute,  the  legislature  of  this  state  is  pre- 
sumed to  have  intended  that  such  statute 
shall,  by  the  courts  of  this  state,  receive  the 
same  construction  given  it  by  the  courts  of 
that  state  previous  to  its  adoption  in  this. 
Bradbury  v.  Davis,  5  Colo.  265,  269,  3  Mor. 
Min.  Rep.  398;  Houlahan  v.  Finance  Consol. 
Min.  Co.  34  Colo.  365,  368,  82  Pac.  484: 
Cripple  Creek  v.  Hanley,  19  Colo.  App.  390, 
392,  75  Pac.  600. 

3.  It  is  further  contended  that  plaintiff 
in  error  as  a  creditor  of  Mrs.  Reithman 
should  be  reimbursed  out  of  the  proceeds  of 
the  sale  of  the  real  estate  of  which  she  died 
apparently  seised,  to  the  extent,  at  least, 
of  his  claim  against  her  estate.  Mrs.  Reith- 
man at  the  time  of  the  execution  and  de- 
livery of  the  Wagner  deed,  and  likewise  at 
the  time  of  her  death,  was  indebted  to 
Judge  Hallett,  and,  if  the  latter  had  resort- 
ed to  the  procedure  provided  by  law  for 
that  purpose,  he  could  unquestionably  have 
subjected  her  entire  estate,  if  necessary,  to 
the  payment  of  his  debt.  This  he  failed  to 
do,  but,  on  the  contrary,  appeared  in  the 
administration  proceedings  on  her  estate 
and  prevented  the  proposed  sale  of  these 
particular  lots  for  the  purpose  of  paying 
her  debts.  His  claim  against  the  estate  was 
unsecured,  and  had  no  preference  over  oth- 
er unsecured  claims.  Moreover  Judge  Hal- 
lett, having  prevented  a  sale  of  the  prop- 
erty by  the  administrator  for  the  purpose 
of  paying  all  the  debts  of  the  deceased,  can- 
not, after  that  estate  is  fully  administered 
upon,  successfully  maintain  that  he  is 
either  legally  or  equitably  entitled  to  have 
a  lien  for  such  debt  impressed  upon  the 
moiety  of  the  estate  acquired  by  a  bona 
fide  purchaser  without  notice. 

4.  Another  contention  is  that  as  Mnrie  6. 
Wagner  March  6,  1905,  redeemed  the  lots  in 
question  from  tax  sales,  with  money  ad- 
vanced by  plaintiff  in  error  upon  her  re- 
quest,  and   for   that   specific   purpose,   the 
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payments  inured  to  the  benefit  of  the  en- 
tire estate,  and  Judge  Hallett  should  be 
reimbursed  to  that  extent.  The  contention 
is  not  sound.  Whatever  in  relation  thereto 
may  be  the  ri^ghts  and  equities  as  between 
Mrs.  Wagner  and  Judge  Hallett  on  the  one 
side,  and  John  J.  Reithman  on  the  other, 
it  must  be  remembered  that  Mrs.  Alexan- 
der fCcquired  John  J.  Reithman's  interest  in 
the  premises  as  it  appeared  on  March  23, 
1905,  the  date  of  the  levy  of  her  execution. 
6.  Plaintiff  in  error  redeemed  the  lots 
from  a  tax  sale  for  the  taxes  of  1904,  and 
paid  .the  taxes  on  the  entire  property  for 
the  year  1905.  These  expenditures  were 
made  after  Mrs.  Alexander  acquired  title 
of  an  undivided  one-half  interest  in  the 
premises,  and  subsequent  to  the' institution 
of  this  suit.  As  Wagner  and  Alexander 
were  at  that  time  owners  of  a  common  es- 
tate, each  holding  an  undivided  one-half 
interest  therein,  with  the  estate  of  the 
former  subject  to  the  Hallett  mortgage,  it 
is  argued  that  Judge  Hallett  is  entitled  to 
be  reimbursed  to  the  extent  of  one-half  of 
such  expenditures.  The  taxes  were  assessed 
upon  the  property  as  an  entirety,  and  the 
sale  was  so  made,  and  not  upon  or  for  an 
undivided  interest.  If  It  were  not  for  cer- 
tain statutory  provisions.  Judge  Hallett 
would  doubtless  be  entitled  to  reimburse- 
ment, as  claimed.  It  seems,  however,  that 
by  §§  3872,  3926u,  3926v,  3926w,  Mills's 
Anno.  Rev.  Stat.  Supp.,  any  person  who  has 
or  claims  an  interest  in  or  a  lien  upon  any 
undivided  estate,  or  interest  in  any  piece  of 
land  assessed  or  sold  for  taxes,  though  as- 
sessed or  sold  as  an  entirety,  may,  never- 
theless, make  payment  of  taxes  on  or  re- 
deem such  undivided  estate  or  interest  by 
paying  into  the  treasury  his  proportionate 
part  of  the  amount  of  taxes  due,  or  his 
proportionate  part  of  the  sum  required  to 
redeem  the  whole.  Under  these  statutory 
provisions.  Judge  Hallett  was  not  under 
compulsion  to  pay  the  taxes  or  redeem  the 
entire  property  from  the  sale  for  the  non- 
payment thereof  in  order  to  protect  his  own 
interest.  The  payment  of  the  taxes  and  the 
redemption  from  the  sale  thereof,  as  to  the 
interest  of  Mrs.  Alexander,  were  voluntary 
acts  upon  his  part.  The  doctrine  contended 
for  by  plaintiff  in  error  is  not  applicable. 
It  only  applies  where  there  is  an  apparent 
necessity  to  make  payments  in  order  to  pro- 
tect one's  own  interest.  The  apparent  ne- 
cessity did  not  exist  in  this  case.  27  Am. 
k  Eng.  Enc.  Law,  p.  750.  Neither  was  the 
payment  made  upon  request,  nor  was  there 
a  subsequent  promise  to  repay.  Nor  do  the 
facts  of  the  case  bring  it  within  the  rule' 
«ometimes  applied,  that,  where  expenditures 
MT%  made  in  good  faith  under  a  mistaken 
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view  of  one's  rights,  recoupment  will  be 
allowed  to  the  extent  that  such  payments 
benefit  another  primarily  obligated  to  pay. 
The  facts  were  undisputed,  and  the  law 
determines  the  rights  of  the  parties.  Mit- 
chell V.  Danielson,  38  Colo.  63,  64,  89  Pae. 
823,  is  where  one  Hallack,  holding  a  tax 
deed  upon  real  estate,  conveyed  the  prem- 
ises to  Lynch,  who  conveyed  to  Danielson, 
which  deeds  were  duly  recorded.  There- 
after Hallack  made  a  deed  purporting  to 
convey  the  same  premises  to  Lambert,  and 
the  later  thereupon  paid  the  taxes  assessed 
upon  said  premises,  and  it  is  held  that  at 
the  time  Lambert  paid  such  taxes  Danielson 
was  the  .owner  in  fee,  and  in  possession  of 
the  lot;  that  Lambert  had  no  interest  what- 
ever therein  and  in  making  the  payment 
was  not  acting  at  the  request  of  DanielsoD) 
and  therefore  neither  he  nor  his  assignee 
could  recover.  This  seems  to  be  particular- 
ly applicable  to  the  facts  of  this  case.  At 
the  time  plaintiff  in  error  made  the  pay- 
ments herein,  the  title  to  an  undivided  half 
interest  in  the  premises  had  fully  vested 
in  Mrs.  Alexander.  A  suit  was  then  pend- 
ing to  segregate  and  set  apart  that  par- 
ticular interest.  Mrs.  Alexander  made  no 
request  that  such  payments  be  made,  nor 
did  she  subsequently  promise  to  repay  the 
same.  Having  ample  power,  under  the  law, 
to  protect  his  own  rights  in  the  premises 
without  going  further,  plaintiff  in  error 
cannot  be  permitted  to  impose  an  obliga- 
tion upon  defendant  in  error  by  his  volun- 
tary act  in  making  the  payments  that  pri- 
marily rested  upon  the  latter.  We  are  of 
the  opinion  that  the  judgment  of  the  trial 
court  is  right,  and  it  is  therefore  affirmed. 

Gabbert,  J.,  dissenting.     Garrlgaes,  J., 

not  participating. 

Gabbert,  J.,  dissenting: 
.  llie  two  important  questions  presented 
are:  (1)  Did  Mrs.  Alexander  acquire  an 
interest  In  the  premises  superior  to  the  lien 
of  Judge  Hallett's  mortgage;  and  (2),  if 
she  did,  should  Judge  Hallett  be  reimbursed 
out  of  the  proceeds  of  the  sale  of  the  prop- 
erty for  the  moneys  which  he  advanced  to 
discharge  taxes  and  tax  sales  against  it? 
i)y  the  majority  opinion,  it  is  determined 
that  by  virtue  of  the  provisions  of  §  446,  1 
Mills's  Anno.  Stat.  (Rev.  Stat  $  694),  Mrs. 
Alexander  obtained  title  to  an  undivided 
one-half  interest  in  the  property  in  con- 
troversy unencumbered  by  the  Hallett  mort- 
gage, because  neitjier  the  deed  from  Mrs. 
Reithman  to  Mrs.  Wagner,  nor  the  mort- 
gage of  the  latter  to  Judge  Hallett,  was  of 
reoord  at  the  time  Mrs.  Alexander  levied 
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her  execution;  she  having  at  that  time  no 
Knowledge  of  their  existence. 

The  general  propositions  of  law  an- 
nounced in  reaching  this  conclusion,  and  in 
discussing  our  recording  statute,  are  cor- 
rect, but  they  are  not  applicable  to  the 
facts  of  this  case.  The  statute  upon  which 
the  rights  of  Mrs.  Alexander  are  predi- 
cated and  those  of  Judge  Hallett  denied  was 
intended  to  protect  innocent  parties,  and 
not  as  an  instrument  to  deprive  others  of 
rights  except  in  those  instances  where  the 
party  invoking  its  provisions  was  clearly 
of  the  class  entitled  to  invoke  the  pro- 
tection which  it  is  intended  to  afford.  It 
has  been  frequently  decided  by  this  court 
that  an  unrecorded  deed  does  not  operate 
to  defeat  the  right  of  a  judgment  creditor 
of  the  grantor  who  has  secured  a  lien,  un- 
less he  had  notice  of  the  existence  of  such 
deed  at  the  time  his  lien  attached;  but  in 
none  of  these  cases  was  the  applicability 
of  the  statute  considered  or  presented  where 
the  judgment  creditor,  as  in  the  case  at 
bar,  claimed  the  benefit  of  its  provisions 
under  a  levy  on  the  alleged  or  apparent 
interest  of  an  heir  who,  as  a  matter  of  fact, 
because  of  an  unrecorded  deed  of  his  an- 
cestor, had  no  interest  in  the  property 
levied  upon.  This  presents  an  entirely  new 
question  in  this  jurisdiction,  and  must  be 
determined  from  the  facts  of  the  case  in 
which  it  is  presented.  An  unrecorded  deed 
binds  the  grantor,  his  heirs,  and  devisees 
to  the  same  extent,  so  far  as  they  are 
concerned,  as  it  would  be  if  recorded.  Ralls 
V.  Graham,  4  T.  B.  Mon.  120.  Consequent- 
ly John  J.  Reithman,  as  the  heir  of  his  de- 
ceased wife,  took  no  interest  whatever  in  the 
property  in  controversy,  for  the  reason  that 
prior  to'  his  death  she  had  conveyed  it  to 
Mrs.  Wagner;  but,  notwithstanding  this 
conclusion,  the  question  with  which  we  are 
confronted,  under  our  recording  statute,  is: 
Can  the  creditor  of  an  heir  of  a  deceased 
person  in  whose  name  the  title  to  real  es- 
tate stands  at  the  time  of  his  death,  as 
disclosed  by  the  records  in  the  office  of  the 
recorder  of  deeds,  acquire  by  levy  and  sale 
under  execution  on  a  judgment  against  the 
heir  of  deceased  a  lien  superior  to  one  to 
whom  the  property  has  been  conveyed  by 
deceased  by  an  unrecorded  deed,  the  cred- 
itor not  having  actual  notice  of  such  con- 
veyance, and  the  levy  having  been  made  in 
less  than  seventy  days'  after  the  death  of 
the  ancestor  of  the  heir.  This  court  has 
determined  as  a  general  proposition  that 
a  judgment  creditor  who  purchases  prop- 
erty at  sheriff's  sale  under  his  own  judg- 
ment and  who  pays  no  new  consideration, 
but  whose  bid  is'  merely  credited  upon  the 
exeeutioDy  is  a  bona  fide  purchaser  within 
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the  meaning  of  the  recording  statute  under 
consideration.  In  each  case,  however,  in 
which  this  declaration  has  been  made,  the 
judgment  creditor  was  the  creditor  of  the 
person  who  had  executed  and  delivered  the 
unrecorded  conveyance,  but  this  proposition, 
in  the  circumstances  of  this  case,  does  not 
in  any  manner  affect  or  control  the  rights 
of  a  judgment  creditor  who  seeks  to  enforce 
his  judgment  against  an  heir  who  as  a  mat- 
ter of  fact  has  no  interest  whatever  in  the 
property  levied  upon.  By  the  common  law 
the  priority  of  liens  upon  real  estate  was 
governed  by  the  date  of  their  acquisition, 
the  first  in  order  of  time  standing  first 
in  order  of  rank.  Westervelt  v.  Voorhis, 
42  N.  J.  £q.  170,  6  Atl.  665.  The  statute 
under  consideration  has  changed  the  com- 
mon law  in  this  respect,  but  it  should  not  be 
given  a  construction  beyond  its  plain  scope, 
and  should  be  limited  to  the  purposes  for 
which  it  was  enacted.  It  object  was  to  pre- 
vent the  creation  of  secret  liens  and  trusts, 
and  to  protect  subsequent  purchasers  and 
encumbrancers  against  previous  unrecorded 
conveyances,  by,  in  effect,  providing  that 
such  purchasers  without  notice  of  prior 
conveyances  could  rely  upon  the  title  to 
real  estate  as  disclosed  by  the  records  in  the 
office  of  the  recorder  of  deeds.  Earle  v. 
Fiske,  103  Mass.  491;  Voorhis  v.  Wester- 
velt, 43  N.  J.  Eq.  642,  3  Am.  St.  Rep.  315, 
12  Atl.  533.  But  its  provisions  must  be 
limited  to  those  who  have  the  right  to  rely 
upon  such  records.  The  statute  does  not 
deal  with  titles  by  descent  or  devise.  It 
only  requires  that  deeds,  conveyances,  and 
agreements  in  writing  affecting  the  title  to 
real  estate  shall  be  placed  of  record  in 
order  that  the  title  thus  acquired  shall  be 
protected  as  against  others  subsequently 
acquiring  an  interest  in  the  same  prem- 
ises. So  that  its  manifest  purpose  is  that 
the  apparent  owner  of  record  shall  be 
deemed  the  true  owner  so  far  as  subsequent 
purchasers  without  notice  are  concerned, 
notwithstanding  any  unrecorded  previous 
alienation,  provided  such  purchasers  have- 
the  right  to  invoke  its  protection.  A  title 
which  results  from  means  other  than  those 
designated  by  the  statute,  and  not  re- 
quired thereby  to  be  disclosed  in  the  office 
of  the  recorder  of  deeds,  is  not  a  title 
which  can  be  said  to  be  apparent  from  such, 
records,  and  is  therefore  not  within  the 
operation  of  the  recording  act.  The  title 
of  an  heir  to  property  standing  in  the  name 
of  his  ancestor  is  not  apparent  from  the 
records  required  by  the  act,  unless,  from 
lapse  of  time  or  the  adjudication  of  the 
affairs  of  the  estate  of  the  deceased  from 
whom  title  descends,  it  becomes  so,  or  the 
grantor  of  the  heir,  after  the  exercise  of 
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due  diligence,  is  justified  in  treating  it  as 
such.  An  heir  or  a  devisee  of  a  deceased 
person  in  whose  name  the  title  to  real  es- 
tate may  appear,  as  evidenced  by  the  rec- 
ords in  the  recorder's  office,  is  not,  from 
this  fact  alone,  an  apparent  owner  of  such 
real  estate.  His  interest  therein  depends 
upon  a  variety  of  circumstances.  He  takes 
title  to  the  real  estate  of  his  ancestor  either 
by  devise  or  descent,  subject  to  the  payment 
of  the  debts  of  the  former.  If  the  ancestor 
dies  testate,  the  ownership  ol  the  devisee 
depends  upon  the  provisions  of  the  will. 
If  there  is  an  outstanding  unrecorded  deed 
of  the  ancestor,  the  grantee  will  hold  the 
real  estate  so  conveyed  as  against  the  heir, 
whether  he  asserts  a  right  thereto  by  de- 
scent or  devise. 

Mrs.  Alexander  did  not  learn  of  Mrs. 
Reithman's  death  from  the  records  in  the 
recorder's  office.  That  information  was  ob- 
tained aliunde.  Mrs.  Alexander  had  no 
right  to  assume  in  the  circumstances  of 
this  case,  merely  because  the  real  estate  in 
question  stood  of  record  in  the  name  of 
Mrs.  Reithman  at  the  time  of  her  death, 
that  John  J.  Reithman,  as  the  husband  of 
deceased,  became  the  owner  of  an  undivided 
one-half  interest  therein  as  the  heir  of  de- 
ceased, when  at  the  time  she  made  her  levy 
the  affairs  of  the  estate  were  not  adjusted, 
and  could  not  have  been,  by  administration 
proceedings,  and  but  a  short  time  had 
elapsed  since  Mrs.  Reithman's  death.  Sup- 
pose, as  a  fact,  Mrs.  Reithman  had  not  con- 
veyed this  property  to  Mrs.  Wagner;  that 
the  latter  had  not  mortgaged  it  to  Judge 
Hallett;  and  that  Mrs.  Reithman  was,  in 
fact,  the  owner  when  she  died.  One  half 
would  have  descended  to  Reithman,  subject 
to  the  payment  of  his  wife's  debts.  If  these 
debts  absorbed  the  property,  Reithman 
would  take  nothing;  or,  if  Mrtf.  Reithman 
had  died  testate,  and  had  devised  this  prop- 
erty to  some  one  other  than  her  husband, 
he  would  have  taken  nothing.  Butj  as  she 
had  conveyed  it  to  her  daughter,  he  ac- 
quired no  interest  therein  by  descent,  so 
what  his  interest  in  the  real  estate  might 
be  depended  entirely  upon,  not  what  the 
records  in  the  office  of  the  recorded  dis- 
closed, but  upon  facts  aliunde.  Conse- 
quently, Mrs.  Alexander  was  not  misled  by 
anything  she  learned  from  the  office  of  the 
recorder  of  deeds,  nor  did  she  act  upon  in- 
formation which  was  there  disclosed  which 
she  had  a  right  to  rely  upon,  but  assumed 
that,  because  the  records  in  the  office  of 
the  recorder  showed  Mrs.  Reithman  to  be 
the  owner  of  real  estate  at  the  time  of  her 
death,  therefore,  tpso  facto  she  had  the 
right  to  further  assume  that  her  judgment 
debtor  acquired  an  undivided  one-half  in- 
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terest  therein  by  descent,  when  his  interest 
depended  altogether  upon  other  facts  and 
circumstances  which  the  statute  does  not 
require  shall  appear  of  record  in  the  office 
of  the  recorder,  and  which  could  not  appear 
there,  but  which  Mrs.  Alexander  could  have 
learned  had  she  sought  for  information,  as 
she  was  bound  to  do,  at  the  proper  source. 
Had  she  made  inquiry,  she  would  have  as- 
certained that  her  judgment  debtor  had  no 
interest  in  the  property  whatever,  because 
it  had  already  been  conveyed  by  Mrs.  Reith- 
man to  her  daughter.  The  statute  does  not 
protect  those  who  have  notice  of  an  unre- 
corded conveyance,  but  a  party  cannot 
blindly  assume  that  facts  do  not  exist 
which  it  is  his  duty  to  make  inquiry  about. 
When  Mrs.  Alexander  made  her  levy,  she 
was  bound  to  take  notice  that  the  interest 
of  her  judgment  debtor  in  the  subject  of  the 
levy  was  entirely  contingent,  and  it  was 
therefore  her  duty  to  ascertain  what  that 
interest  was.  Whatever  puts  a  party  on 
inquiry  amounts  to  notice,  provided  that 
the  inquiry  becomes  a  duty,  and  would 
lead  to  the  knowledge  of  a  requisite  fact 
by  the  exercise  of  ordinary  diligence  and 
understanding.  Maul  v.  Ridsr,  59  Pa.  167. 
Hence  in  the  circumstances  of  this  case 
Mrs.  Alexander  acquired  no  interest  in  the 
subject-matter  of  controversy  by  virtue 
of  her  execution  sale.  In  reaching  this  con- 
clusion, however,  it  must  be  understood 
that  it  is  limited  strictly  to  the  facts  of 
this  case,  and  that  what  has  been  said  is 
limited  accordingly.  A  state  of  facts  might 
be  presented  where  the  grantee  of  an  un- 
recorded deed  would  not  be  permitted  to  hold 
title  to  real  estate  as  against  the  grantee  of 
the  heir  of  a  deceased  person,  either  by  vol- 
untary conveyance  or  proceedings  in  intnto. 
Cases  decided  by  this  court  are  cited  by 
counsel  for  Mrs.  Alexander  wherein  it  was 
held  that  an  execution  creditor  who  pur- 
chased at  the  sale,  the  amount  of  his  bid 
being  indorsed  upon  this  execution,  is  a 
purchaser  for  value,  and  acquired  rights 
superior  to  those  of  a  grantee  in  an  out- 
standing deed  by  the  execution  debtor  of 
which  the  execution  creditor  did  not  have 
notice.  That  proposition  is  unquestionably 
sound  as  applied  to  the  facts  of  those  cases, 
namely  Jerome  v.  Carbonate  Nat.  Bank,  22 
Colo.  37,  43  Pac.  215,  and  McMurtrie  v.  Rid- 
dell,  9  Colo.  497,  13  Pac.  181,  but  those  in 
the  ease  at  bar  render  it  inapplicable.  From 
an  examination  of  these  cases  it  will  be 
found  that  the  records  in  the  office  of  the 
county  clerk  and  recorder  disclosed  of  them- 
selves that  the  judgment  debtor  was  the 
owner  of  the  premises  purchased  at  the  ex- 
ecution sale,  and  the  facts  were  such  that 
the  judgment  creditor  was  not  required  to 
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look  elsewhere;  and  hence  it  was  held  that, 
by  virtue  of  our  recording  statute,  the  un- 
recorded deeds  did  not  take  effect  as  against 
the  judgment  creditor,  who  had  no  notice 
of  their  existence.     These  cases  would  be 
applicable  if  Mrs.  Alexander  had  obtained 
a   judgment   against   Mrs.    Reithman,    and 
during  her  lifetime  had  levied  upon  the  lots 
she  had  conveyed  to  Mrs.  Wagner  without 
notice  of  such  conveyance ;  but  they  have  no 
application  to  the  case  at  bar,  for  the  rea- 
son that  Mrs.  Alexander  was  not  justified 
in  assuming  that  Reithman  owned  an  in- 
terest in  the  lots  because  the  record  showed 
that  his  wife  owned  them  at  the  time  of 
her  death.     Their  ownership  thereafter  de- 
pended upon  extraneous  facts  which  Mrs. 
Alexander     could     have     ascertained,     and 
which  it  was  her  duty,  under  the  circum- 
stances,  to   ascertain,   and  which   were   of 
such  a  nature,  when  she  learned  them,  that 
she  would  not  have  been  an  innocent  pur- 
chaser.    An  analysis  of  the  cases  cited  in 
the   majority   opinion   and   by   counsel   for 
Mrs.  Alexander,  based  upon  recording  stat- 
utes similar  to  our  own,  will  disclose  that 
the   facts   are   so   radically   different   from 
the  case  at  bar  that  the   conclusions   an- 
nounced in  these  cases  could  not  have  been 
otherwise.     The  Memphis  Land  &  Timber 
Co.  T.  Ford,  7  C.  C.  A.  304,  19  U.  S.  App. 
161y  58  Fed.  462,  involved  a  construction 
of  the  recording  act  of  the  state  of  Arkan- 
sas which,  in  many  respects^  is  similar  to 
our  own.    It  was  there  held  that  the  pro- 
tection of  the  statute  was  not  limited  to 
bona  fide  purchasers  from  the  same  person 
who  executed  the  unrecorded  conveyances, 
but   extends   to   innocent   purchasers   from 
anyone  who  appears  from  the  record  to  be 
the  owner  of  the  title  and  interest  which 
such  grantor  had  when  he  made  the  unre- 
corded deeds.     This  conclusion  was  based 
upon  these  facts:   Swamp  land  certificates 
had  been  issued  to  one  Atkinson.     There- 
after be   and   his  wife   conveyed   the  land 
described    in    these    certificates    to    W.    G. 
Ford.     Later,  Atkinson  indorsed  these  cer- 
tificates to  Mary  8.  Ford.     Thereafter  W. 
6.  Ford  conveyed  the  land  in  question  to 
Mary  S.  Ford.    None  of  these  deeds  or  as- 
signments were  filed  for   record  until  the 
year  1887.    Atkinson  diedtin  1864,  and  the 
receiver  of  his  estate,  duly  appointed  by 
the  proper  court  and  fully  empowered  to 
sell  and  convey  all  the  interest  of  the  estate, 
sold  the  property  described  in  the  swamp 
land   certificates  to  the  Memphis   Land   & 
Timber  Company  in  1883,  by  a  deed  which 
was  duly  recorded  May  20,  1884.    The  ques- 
tion presented  was,  Which  grantee  was  en- 
titled to  hold  the  land?    On  the  findings  of 
fact  Judge  Sanborn,  who  delivered  the  opin- 
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ion  of  the  court,  said:  'The  grantor  who 
has  conveyed  away  his  land  by  an  unrecord- 
ed deed,  it  is  true,  has  no  title  or  interest 
remaining  in  himself,  and  yet  his  deed  to 
an  innocent  purchaser  for  value  avoids,  by 
virtue  of  the  registry  statute,  the  prior 
conveyance,  and  vests  the  title  in  the  sub- 
sequent purchaser.  If  Atkinson,  before  his 
death,  had  conveyed  his  apparent  equitable 
estate  in  these  lands  to  such  a  purchaser, 
the  unrecorded  deeds  and  assignments  held 
by  the  appellee  would  have  been  void  as 
against  the  subsequent  conveyance,  because 
that  would  have  carried  the  apparent  title. 
After  he  died  and  the  receiver  of  his  es- 
tate was  empowered  to  convey  the  equitable 
estate  in  these  lands  which  Atkinson  ap- 
peared to  have  had  at  his  death,  the  re- 
ceiver's deeds  or  assignments  appear,  from 
an  examination  of  the  records,  to  convey 
as  perfect  a  title  as  the  deed  of  Atkinson 
would  have  conveyed  before  he  died.  A 
purchaser  from  such  a  vendor  seems  to  be 
clearly  within  the  reason  and  policy  of 
the  statute."  This  conclusion  is  based  upon 
the  ground  that  the  policy  of  the  recording 
act  is  to  make  the  apparent  title  of  the 
grantor  of  record  upon  which  the  grantee 
has  the  right  to  rely  superior  in  the  hands 
of  an  innocent  purchaser  for  value,  to  the 
real  title  that  is  not  of  record.  There  can 
be  no  doiibt  regarding  the  soundness  of  this 
decision  upon  the  facts  stated,  but  for  the 
reasons  already  given,  to  the  effect  that 
Mrs.  Alexander  •  had  no  right  to  rely  en- 
tirely upon  what  the  records  in  the  re- 
corder's ofiice  disclosed,  it  has  no  applica- 
tion. 

Illinois  has  a  recording  statute  very  simi- 
lar to  our  own,  which  was  considered  in 
Kennedy  v.  Northup,  16  111.  148,  and  Bowen 
V.  Prout,  52  111.  364.  In  the  first  case  it 
was  held  that  the  words  "subsequent  pur- 
chasers" in  the  recording  act  means  sub- 
sequent purchasers  from  the  heirs  as  well 
as  from  the  original  grantor.  In  the  Bow- 
en  Case  it  was  held  that  subsequent  pur- 
chaser for  a  valuable  consideration  from  an 
heir,  without  notice  of  a  prior  unrecoi-ded 
conveyance  from  the  ancestor,  will  be  pro- 
tected in  his  title  as  against  such  prior  con- 
veyance. These  holdings  are  sound  when 
the  facts  justify  their  application,  but  the 
decision  in  each  case,  so  far  as  material 
to  the  ease  at  bar,  was  based  substantially 
upon  the  proposition  that  the  purpose  of 
the  recording  statute  was  to  make  potent 
the  titles  to  real  estate,  so  that  purchasers 
might  know  what  title  they  were  acquiring; 
that  where  a  deed  is  not  recorded  the  title 
is  apparently  still  in  the  grantor,  and  the 
law  authorizes  purchasers  who  are  ignorant 
of  the  conveyances  to  deal  with  him  as  the 
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real  owner,  and,  in  case  of  his  death,  the 
heir  hecomes  the  apparent  owner  of  the 
legal  title,  and  it  is  therefore  equally  im- 
portant and  equally  as  just  that  the  public 
may  be  led  to  deal  with  him  as  with  the 
original  grantor  if  living.  The  soundness 
of  this  doctrine  cannot  be  questioned,'^  but 
it  does  not  meet  the  proposition  that  the 
circumstances  must  be  such  that  the  pur- 
chaser from  the  heir  is  justified  in  relying 
upon  the  title  of  the  heir.  Nothing  is  said 
on  this  subject  in  either  of  the  cases,  but 
the  facts  are  such  that  it  is  apparent  the 
purchasers  from  the  heirs  were  fully  justi- 
fied in  assuming  that  the  respective  heirs 
did  have  the  title  to  the  property  which 
the  records  in  the  recorder's  office  disclosed 
stood  in  the  name  of  their  respective  an- 
cestors. In  the  Kennedy  Case  it  appears 
that  in  1818  one  Weiant  was  the  owner  of 
certain  premises.  On  the  19th  day  of  June 
of  that  year,  he  conveyed  to  Stewart  by 
deed,  which  was  not  recorded  until  Decem- 
ber 26,  1850.  In  1820  Stewart  conveyed  to 
Kennedy,  which  deed  was  recorded  May  23, 
1821.  Kennedy  died  intestate  in  1839. 
What  date  Weiant  died  is  not  stated,  but 
it  appears  that  after  he  executed  his  deed 
to  Stewart,  and  before  that  instrument  was 
recorded,  the  heirs  of  Weiant  executed  a 
deed,  which  was  recorded  before  the  Stew- 
art deed,  and  the  question  was,  which  deed 
should  prevail,  the  contest  over  the  premises 
being  between  the  heirs  of  Kennedy  and  the 
grantees  of  the  heirs  of  Weiant.  It  was 
determined  that  the  deed  from  the  Weiant 
heirs  was  superior  to  the  one  which  their 
ancestor  had  executed  to  Stewart,  which 
was  the  one  under  which  the  Kennedy  heirs 
claimed  title.  This  discloses  that  such  a 
length  of  time  had  elapsed  between  the  late 
of  the  deed  from  Weiant  to  Stewart,  and 
also  between  the  date  of  Weiant's  death 
and  the  execution  of  the  deed  by  his  heirs, 
that  the  grantees  of  the  latter  were  justi- 
fied in  assuming  that  their  grantors  owned 
the  premises  in  controversy.  In  the  Bowen 
Case,  one  William  Prout  executed  a  deed 
in  1817,  which  was  not  recorded  until  Au- 
gnat,  1862.  In  1831  it  appears  that  the 
heirs  of  Prout  had  partitioned  between 
themselves  the  premises  conveyed  by  the 
deed  to  Warren,  and  at  once  caused  deeds 
to  be  executed  and  filed  for  record  accord- 
ingly. Subsequently  one  of  the  heirs  had 
purchased  some  of  the  interests  of  the  oth- 
ers, and  the  question  was  whether  the  un- 
recorded deed  was  paramount  to  the  title 
which  he  obtained  from  his  coheirs.  It 
was  held  that  it  was  not,  and  on  facts 
from  which  it  appears  that  the  party  who 
had  acquired  title  from  the  heirs  was  justi- 
fied in  assuming  that  they  were  the  actual 
owners  of  the  premises  in  controversy. 
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In  Earle  v.  Fiske,  103  Mass.  '491,  it  was 
determined  that  an  unrecorded  deed  is  not 
valid  after  the  death  of  the  grantor,  as 
against  one  holding  by  a  recorded  deed 
from  the  grantor's  heir,  without  notice  of 
the  former  deed.  This  holding  was  based 
upon  these  facts :  Nancy  A.  Fiske  conveyed 
certain  premises  by  deed  dated  April  22, 
1864,  but  not  recorded  until  1867.  She 
died  in  1865.  Her  son  Benjamin  was  her 
sole  heir,  and  in  1866,  he  executed  and  de- 
livered a  deed  of  the  premises,  which  was 
recorded  in  the  same  year.  It  was  held 
that  this  deed  was  good  as  against  the  deed 
executed  by  Mrs.  Fiske  in  1864.  But  there, 
it  will  be  observed,  something  like  a  year 
had  elapsed  after  the  death  of  the  ancestor 
before  her  heir  made  any  disposition  of  the 
premises.  In  Youngblood  v.  Vastine,  46 
Mo.  239,  2  Am.  Rep.  509,  it  was  held  that 
the  heirs  of  a  grantor  in  an  unrecorded 
deed  of  land  on  his  death  become  the  ap- 
parent owners  of  the  legal  title  and  a  duly 
recorded  conveyance  by  them  of  the  same 
estate  to  an  innocent  purchaser  will  carry 
the  title  as  against  the  first  grantee,  in 
like  manner  as  if  made  by  the  ancestor. 
The  facts  in  that  case  were  that  Sarah  G. 
Wright  executed  a  deed  of  trust  in  July, 
1859,  which  was  not  recorded  until  October, 
1866.  Mrs.  Wright  died  in  1860,  and  on 
the  Ist  day  of  October,  1865,  the  property 
described  in  the  Wright  deed  was  purchased 
from  her  heirjB.  The  grantee  received  a 
warranty  deed,  which  was  recorded  April 
28,  1866.  It  was  held  that  the  latter  deed 
was  superior  to  the  first;  but,  again,  this 
conveyance  was  obtained  under  circum- 
stances which  would  justify  the  grantee 
in  assuming  that  the  heirs  of  Mrs.  Wright 
were  the  real  owners  of  the  property. 

It  is  scarcely  necessary  to  enter  upon 
an  analysis  of  the  remaining  cases  cited  by 
counsel  for  Mrs.  Alexander  or  in  the  ma- 
jority opinion.  They  generally  announce 
that  an  imrecorded  deed  of  land  is  valid 
against  the  grantor  and  against  his  heir, 
but  if  the  grantor  or  his  heir  afterwards, 
for  a  valuable  consideration,  convey  the 
land  to  another  purchaser  who  has  no  no- 
tice of  the  unrecorded  deed,  the  last  con- 
veyance will  prevail  against  the  first.  This 
proposition  is  q^und  when  the  facts  are 
such  that  the  purchaser  is  justified  in  as- 
suming that  the  heir  was  the  owner.  This, 
each  of  the  cases  shows,  was  the  situation. 

In  the  circumstances  of  this  case  Mrs. 
Alexander  was  not  entitled  to  the  protec- 
tion of  the  statute  which  she  invokes.  Her 
levy  was  made  a  little  more  than  sixty 
days  after  the  death  of  Mrs.  Reithman. 
The  affairs  of  the  estate  could  not  have 
been  closed  by  administration  proceedings. 
No  such  length  of  time  elapsed  between  the 
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death  of  Mrs.  Beithmatf  and  the  date  of 
the  levy  as  would  justify  Mrs.  Alexander 
in  assuming  that  her  judgment  debtor  was 
an  heir  to  an  undivided  one-half  interest 
in  the  premises  in  dispute.     She  had  no 
right  at  the  time  she  made  the  levy  to  rely 
alone  upon  what  the  records  might  disclose 
with  respect  to  what  real  estate  Mrs.  Reith- 
man  owned  when  she  died.    Tliat  depended 
entirely  upon  facts  independent  of  the  rec- 
ord in  the  office  of  the  recorder  of  deeds.  It 
was  her  duty  to  have  made  inquiries.     If 
she  had,  it  appears  she  would  have  learned 
the  true  facts;    and,  not  having  done  so, 
she  purchased  at  her  execution  sale  at  her 
peril.     It  appears  that  Reithman   had  no 
interest  in  the  premises.    Consequently  none 
was  acquired  by  the  sheriff's  deed.    Assum- 
ing, for  the  sake  of  the  argument,  that  the 
majority  opinion  is  right  in  holding  that 
the  lien  of  the  Hallett  mortgage  is  not  su- 
perior to  the  rights  of  Mrs.  Alexander,  then 
the  judgment  denying  Judge  Hallett  reim- 
bursement out  of  the  proceeds  of  the  sale 
of  the  property  for  money  advanced  to  pay 
taxes    and    redeem   from    tax    sales    is    at 
least  erroneous  in  so  far  as  it  relates  to 
the   sum    advanced   by    him   in   November, 
1906, — about  $264, — ^to  redeem  the  property 
from  sale  for  the  taxes  of  1904  and  to  pay 
the  taxes  for  1905.    In  matters  of  partition 
a  court  of  equity  will  adjudicate  all  rights 
and  equities   growing   immediately  out  of 
the  common  tenancy,  and  adjust  its  decree 
to  the  full  exigencies  of  the  case.    Packard 
V.  King,  3  Colo.  211.     Where  one  in  good 
faith,    believing  himself   to   be   the   owner 
of  land,  pays  the  taxes  upon  it  or  redeems 
it  from  a  tax  sale,  and  afterwards  the  land 
is  adjudged  to  belong  to  another,  the  latter 
must  reimburse  the  other  to  the  extent  of 
the   money   thus    advanced.      At   the   time 
Judge  Hallett  advanced  the  money  for  the 
purposes    under   consideration,   Mrs.    Alex- 
ander had  received  a  sheriff's  deed,  upon 
which    her   right   to   the   judgment   which 
this    court    has    affirmed    was    predicated. 
There   can    be   no   doubt   regarding   Judge 
Hallett's  good  faith  in  asserting  that  his 
rights    in    the    premises   were    superior   to 
those  of  Mrs.  Alexander.     She  has  had  the 
benefit  of  the  money  thus  advanced.     The 
statutes  cited  in  the  opinion  which  permit 
a   party    claiming   an   interest   in    an   un- 
divided estate  in  lands  to  pay  the  taxes 
on  or  redeem  his  interest  from  a  tax  sale 
by   paying    his   proportionate   part   of   the 
taxes  due,  or  of  the  sum  required  to  redeem 
the  whole,  do  not  estop  Judge  Hallett  from 
recovering  from  Mrs.  Alexander  the  propor- 
tionate share  which  she  should  have  paid, 
and  of  which  she  has  had  the  benefit,  but 
were  merely  intended  to  pennit  a  party  to 
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pay  the  taxes  on,  or  redeem  from  a  tax  sale, 
his  proportionate  part  of  the  whole  if  ho 
so  elected.  They  do  not  change  the  rule 
that  a  cotenant  may,  if  he  so  elects,  pay 
the  taxes  on,  or  redeem  from  a  tax  sale 
of,  the  whole,  and  hold  his  cotenant  for  his 
share  of  the  moneys  thus  expended.  That 
Judge  Hallett  should  be  paid  from  the  pro- 
ceeds of  the  sale  of  the  premises  the  $264 
advanced  is  so  clear,  and  to  deny  him  this 
relief  is  so  manifestly  unjust,  that  argu- 
ment or  citation  of  authority  is  unnecessary 
to  demonstrate  that  the  judgment  of  the 
court  on  this  proposition  is  not  the  law. 
Counsel  for  Mrs.  Alexander  concedes  the 
record  discloses  that  Judge  Hallett  was  a 
creditor  of  Mrs.  Reithman  at  the  time  of 
her  death.  An  heir  always  takes  property 
of  his  ancestor  subject  to  the  payment  of 
the  debts  of  the  latter,  and  in  the  circum- 
stances of  this  case  it  must  be  conceded 
there  is  much  force  in  the  contention  of 
counsel  that,  independent  of  our  recording 
act,  in  equity  and  good  conscience  Mrs. 
Alexander's  rights  in  the  premises  are  sub- 
ject to  the  debt  due  from  the  estate  to 
Judge  Hallett. 

It  is  unnecessary,  however,  to  discuss  this 
question,  in  view  of  the  fact  that  in  my 
judgment  Mrs.  Alexander  acquired  no  in- 
terest whatever  in  the  premises  superior 
to  those  of  Judge  Hallett. 

I  am  authorised  to  state  that  Chief  Jus- 
tice Campbell  agrees  with  my  conclusion 
that  Judge  Hallett  should  be  reimbursed 
for  the  $264  advanced  to  redeem  from  tax 
sale  and  for  taxes. 


TEXAS   SUPREME  COURT. 

JOSEPH  COTULLA,  Plff.  in  Err., 

V. 

ALBERT  URBAHN. 

(—  Tex.  — ,  136  S.  W.  1169.) 

Pleading  —  supplemental     petition  ^ 
tolling   limitations. 

1.  That  an  attempt  to  set  up  a  new  prom- 
ise to  renew  a  debt  barred  by  the  statute 
of  limitations  was  made  by  supplemental 
petition  which  did  not  state  facts  sufficient 
to  render  it  good  as  an  original  or  amended 
original  petition  will  not  prevent  its  stop- 
ping the  running  of  the  statute  so  as  to  sup- 
port a  sufficient  amended  original  petition, 
filed  after  the  original  limitation  period  has 
expired. 

Note. —  As  to  person  to  whom  acknowl- 
edgement or  new  promise  must  be  made  in 
order  to  toll  the  statute  of  limitations  or 
remove  the  bar,  see  notes  to  Doran  v.  Doran, 
26  L.R.A.(N.S.)  806,  and  Girard  Trust  Co. 
y.  Owen,  33  L.R.A.(N.S.)   262. 
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lilmitatlon  of  actions  —  new  promise  to 
strangers  —  sufficiency. 

2.  A  letter  written  to  a  bank  holding  a 
barred  note  for  collection,  and  also  other 
claims  against  the  writer,  in  which  he  prom- 
ises to  pay  as  soon  as  he  can  get  the  money, 
without  identifying  the  debt  to  which  he 
refers,  is  not  sufficient  to  take  the  debt  out 
of  the  statute,  which,  by  the  terms  of  the 
statute,  can  be  done  only  by  a  writing  signed 
by  the  party  to  be  charged,  since  the  writ- 
ing, to  have  that  effect,  must  be  sufficient 
of  itself  to  support  an  action. 

(March  29,  1911.) 

1  TERROR  to  the  Court  of  Civil  Appeals 
!i  for  the  Fourth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  affirming  a  judg- 
ment of  the  District  Court  for  Webb  Coun- 
ty, in  plaintiff's  favor,  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  Winslow,  for  plaintiff  in  error: 

A  supplemental  petition  which  pleads  a 
subsequent  promise,  to  remove  the  bar  of 
the  statute  of  limitation  to  a  cause  of  ac- 
tion that  was  barred  at  the  time  of  the 
commencement  of  the  suit,  must,  in  order 
to  arrest  the  running  of  the  statute,  at 
least  contain  the  essential  elements  of  an 
amended  original  petition,  and  plead  the 
execution  and  delivery  of  the  note  sued  on 
as  a  consideration  for  the  alleged  new 
promise. 

Shepherd  v.  Thompson,  122  U.  S.  231, 
30  L.  ed.  1156,  7  Sup.  Ct.  Rep.  1229;  Coles 
V.  Kelsey,  2  Tex.  542,  47  Am.  Dec.  661; 
Bell  V.  Morrison,  1  Pet.  351,  7  L.  ed.  174; 
Erskine  y.  Wilson,  20  Tex.  77;  Gathright 
V.  Wheat,  70  Tex.  740,  9  S.  W.  76;  How- 
ard V.  Windom,  86  Tex.  660,  26  S.  W.  483; 
Meusebach  y.  Half,  77  Tex.  185,  13  S.  W. 
979. 

There  being  no  amount  mentioned  in  any 
of  the  four  letters  in  defendant  in  error's 
supplemental  petition,  or  any  allegation 
in  such  petition  of  the  execution  and  de- 
livery of  the  note  sued  on,  such  pleading 
was  insufficient  in  law  to  arrest  the  run- 
ning of  the  statute  of  limitation  against 
the  letters  therein  referred  to. 

Coles  y.  Kelsey,  2  Tex.  642,  47  Am.  Dec. 
661;  Lewis  v.  Alexander,  51  Tex.  584; 
Sinclair  y.  Dalien,  73  Tex.  76,  11  S.  W. 
147. 

Messrs.  Gregory,  Batts,  &  Brooks  also 
for  plaintiff  in  error. 

Messrs.  Atlee  &  Atlee,  for  defendant  in 
error : 

It  was  a  question  for  the  jury  to  de- 
termine, from  all  the  facts  and  circum- 
stances of  the  case,  whether  or  not  the 
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letters  introduced '  in  evidence  referred  to 
the  indebtedness  sued  on. 

Dickinson  v.  Lott,  29  Tex.  172;  Trainer 
V.  Seymour,  10  Tex.  Civ.  App.  674,  32  S. 
W.  154 ;  Mitchell  v.  Clay,  8  Tex.  443 ;  Coles 
V.  Kelsey,  2  Tex.  541,  47  Am.  Dec.  661. 

Mr.  William  Anbrey  also  for  defendant 
in  error. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

The  original  petition  in  this  case  was 
filed  in  the  district  court  of  Webb  county 
on  October  21,  1907.  It  declared  on  a 
note  executed  by  CotuUa,  payable  to  Al- 
bert Urbahn,  for  the  sunt  of  $4,152.60, 
dated  December  29,  1898,  and  due  on  or 
before  February  10,  1899;  said  note  con- 
taining provisions  as  to  interest  and  at- 
torneys' fees  not  necessary  to  be  here  set 
out.  By  answer  filed  March  14,  1908,  plain- 
tiff in  error  demurred  to  said  petition 
on  the  ground  that  said  note  was  barred 
by  the  statute  of  limitation  of  four  years. 
On  November  11th  thereafter,  defendant  in 
error  filed  his  first  supplemental  petition, 
in  which  he  averred  that  the  debt  sued  on 
was  not  barred  by  limitation  for  the  reason 
that  the  maker  thereof  had,  within  four 
years  from  the  filing  of  his  original  pe- 
tition, to  wit,  on  the  15th  day  of  Feb- 
ruary, 1905,  "by  written  instrument  duly 
signed  by  himself  acknowledged  such  debt 
to  be  just,  and  expressly  promised  to  plain- 
tiff in  such  written  instrument  to  pay 
same."  Plaintiff  in  error  excepted  to  this 
supplemental  petition,  because,  among  oth- 
er things,  it  did  not  allege  the  substance 
of  such  written  promise  nor  set  out  same 
by  its  terms.  Thereafter,  on  November 
16th,  the  defendant  in  error  filed  what  is 
termed  his  first  amended  supplemental  pe- 
tition, in  which  he  set  up  for  the  first 
time  the  following  letters  addressed  to  the 
Milmo  National  Bank  of  Laredo,  Texas, 
which  it  was  averred  had  and  held  the  note 
sued  on  for  collection: 

Cotulla,  Texas,  Dec.  9,  1904. 
Milmo  National   Bank, 

Laredo,  Texas. 
Dear  Sir: — 

Kindly  let  me  know  if  you  can  wait  un- 
til Jan.  the  fifteenth.  I  am  corresponding 
with  a  party  about  sale  of  my  land  and 
will  know  by  Jan.  the  first  if  they  take  it 
if  they  do  I  will  have  $35,000  dollars  and 
will  settle  at  once  if  not  will  sell  my  cattle 
and  settle  about  February  the  first  I  am 
sorry  I  kept  you  waiting  so  long  but  par- 
ties that  I  saw  promised  me  money  and 
then  went  back  on  their  word  and  of  course 
I  couldn't  keep  my  word  with  you.  But 
I  will  pay  you  as  soon  as  I  can.     Let  me 
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know  by  Sunday  mail  if  you  can  wait  as  I 
am  going  away  Monday  to  be  gone  a  week. 
I  remain  yours  truly, 

Jos^pb  Cotulla. 

Cotulla,  Texas,  Jan.  27,  1905. 
Milmo   National   Bank, 

Laredo,  TexaAi 
Gentlemen : — 

I  am  called  to  San  Antonio  on  account 
of  my  brother-in-law  illness  he  was  in- 
jured from  being  thrown  from  a  buggy 
and  is  in  a  critical  condition  as  soon  as  I 
can  I  will  have  everything  fixed  up  and 
send  to  you  hoping  this  will  be  alright, 
I  remain  yours  truly, 

Joseph  Gotulla. 

Cotulla,  Texas,  Feb.  11,  1005. 
Milmo   Nat.    Bank, 

Laredo,  Texas. 
Gentlemen : — 

I  have  returned  from  San  Antonio  have 
made  arrangements  and  will  send  the 
money  Monday  or  Tuesday. 

Joseph  Cotulla. 

Cotulla,  Texas,  May  9,  1905. 
Milmo  Nat.  Bank, 

Laredo,  Texas. 
Gentlemen: — 

Was  delayed  with  cattle  they  left  Sun- 
day and  as  soon  as  I  get  returns  from 
them   will   send  money. 

Yours  truly, 

Joseph  Cotulla. 

Finally,  on  May  12,  1909,  defendant  in 
error  filed  his  first  amended  original  peti- 
tion, which  purports  to  amend  and  refers 
to  his  original  petition,  in  which  in  prop- 
er form  he  sets  up  the  original  notes  and 
the  several  lett^s  hereinbefore  copied. 
This  petition  was  excepted  to  for  the  rea- 
scms  (a)  that  the  demand  claimed  to  be 
evidenced  by  the  letters  pleaded  was  itself 
barred  by  the  statute  of  limitation  of  four 
years;  and  (b)  because  there  was  nothing 
in  the  letters  which  showed  Jthat  plaintiff 
in  error  ever  promised  to  pay  the  note  sued 
on  in  this  case,  or  any  part  thereof;  and 
that  said  letters  neither  refer  to  the  note 
here  sued  on  nor  state  any  fact  or  circum- 
stance that  could  be  construed  as  a  prom- 
ise to  pay  same.  He  further  pleaded, 
among  other  things,  that  the  letters  afore- 
said referred  tb  a  certain  note  in  the  sum 
of  $4,000,  i^hich  he  owed  at  that  time  to 
the  Milmo  National  Bank  of  Laredo,  and 
to  no  other  or  different  indebtedness.  This 
demurrer  being  overruled,  the  case  went  to 
trial  before  the  court  with  the  assistance 
of  a  jury.  On  such  trial  defendant  in  er- 
ror introduced  the  note  sued  on,  the  amount 
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and  date  of  which  we  have  given,  which 
note  was  credited  with  the  sum  of  $525  as 
of  date  April  26,  1900.  He  also  offered  the 
four  letters  above  set  out. 

The  plaintiff  in  error  testified  in  his 
own  behalf,  in  substance,  to  the  effect  that 
all  these  letters  related  and  referred  to  the 
$4,000  due  the  bank,  which  was  then  due, 
on  which  he  had  theretofore  been  sued,  and 
that  they  had  no  reference  to  the  note 
here  involved,  and  that  he  had  "never 
heard  anything  of  the  note  sued  on  in  this 
case,  from  the  time  I  executed  and  .de- 
livered it  to  Mr.  Albert  Urbahn  until  I 
was  served  with  a  citation  in  this  suit;  and 
did  not  have  this  note  in  my  mind  at  the 
time  I  wrote  any  of  the  letters  to  the  Mil- 
mo National  Bank,  and  did  not  intend,  by 
writing  any  of  these  letters,  to  promise  to 
pay  the  note  sued  on  in  this  case."  He  also 
produced  a  receipt  by  L.  R.  Ortiz,  sheriff 
of  Webb  county,  dated  July  7,  1905,  for 
$1,588.18,  in  full  payment  of  an  execution 
issued  on  a  judgment  in  favor  of  said  bank 
against  him,  on  May  9,  1905,  as  well  as  a 
letter  from  the  sheriff  stating  that  he  had 
canceled  a  chattel  mortgage  given  by  him 
for  the  security  of  the  bank's  debt.  In 
further  confirmation  of  his  contention,  he 
offered  in  evidence  certified  copy  of  the 
bank's  petition,  filed  September  1,  1904,  in 
which  the  note  to  the  bank  for  $4,000  was 
set  out  in  hcec  verba.  He  also  produced 
and  tendered  as  evidence  the  following  let-  . 
ter  from  the  bank: 

The   Milmo   National   Bank, 
Laredo,  Texas,  April  20,  1905. 
Mr.  Joseph  Cotulla, 

Cotulla,  Texas. 
Dear  Sir: — 

Your  note  for  $4,000  is  due  and  payable 
at  this  bank  to-day,  and  prompt  attention 
to  payment  or  renewal  of  same  is  requested. 
Respectfully   yours, 

M.   T.   Cogley,  Cashier. 

In  rebuttal,  Mr.  M.  T.  Cogley,  cashier  of 
the  bank,  gave  evidence  to  the  effect,  in 
substance,  that  the  note  here  in  suit  was 
placed  in  the  hands  of  the  hank  about  the 
time  of  its  execution  for  collection,  and  so 
remained  until  about  the  time  suit  was 
brought;  that  about  the  time  of  its  ma^ 
turity,  plaintiff  in  error  was  notified;  and 
that  he  waa  sure  he  received  the  notice. 
He  identified  the  letters  above  referred  to, 
and  repeated  that  on  these  several  dates 
the  bank  held  the  note  for  collection;  that 
Cotulla  authorized  and  had  knowledge  of 
the  credit  of  $525  on  the  note;  and  that 
he  had  several  times  since  said  credit 
spoken  to  plaintiff  in  error  concerning  the 
note.     He  also  said:     "These  letters  were 
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general,  and  referred  to  all  claims  which 
the  Milmo  National  Bank  held  for  collec- 
tion against  Mr.  Cotulla."  He  admitted 
that  the  $4,000  note  due  the  bank  had 
been  sued  on,  but  was  unpaid  at  the  time 
the   letters  were  written. 

In  response  to  special  issues,  the  jury 
found  (1)  that  the  Milmo  National  Bank 
held  the  note  sued  on  herein  for  collection 
at  the  date  of  the  several  letters  admitted 
in  evidence;  (2)  that  the  plaintiff  in  error 
had  been  notified  and  knew,  prior  to  writ- 
ing>  said  letters,  that  eaid  note  was  held 
by  the  bank  for  collection;  and  (3)  that 
the  letters  in  question  referred  to  the  in- 
debtedness due  A.  Urbahn  as  well  as  the  in- 
debtedness due  the  bank.  On  these  findings 
the  court  rendered  judgment  in  favor  of 
Urbahn  against  plaintiff  in  error  in  the 
sum  of  $8,675.99,  besides  costs  of  suit.  This 
judgment  was  by  the  court  of  civil  appeals 
for  the  fourth  supreme  judicial  district 
affirmed  on  February  6,  1010,  and  is  now 
before  this  court  on  writ  of  error  for  re- 
view and  revision.  We  have  made  this 
full  statement  of  the  case  to  render  clear 
the  only  two  questions  which  we  deem  it 
necessary  to  discuss. 

1.  The  first  question,  among  those  appar- 
ently most  relied  on,  is  that,  since  more 
than  four  years  had  intervened  between  the 
date  of  the  last  letter  relied  on  to  relieve 
the  debt  from  the  bar  of  the  statute,  and 
^  the  date  of  the  filing  of  the  defendant  in 
error's  first  amended  original  petition,  in 
any  event,  the  cause  of  action  is  barred, 
and  that  this  bar  will  not  be  relieved 
against  by  the  supplemental  petitions  filed 
before  the  expiration  of  four  years  from  the 
date  of  such  new  promise.  We  think  it 
cannot  be  doubted  that  the  decision  of  this 
court  in  Howard  v.  Windom,  86  Tex.  666, 
26  S.  W.  483,  is  squarely  opposed  to  this 
contention.  In  that  case,  as  in  this,  the  al- 
legations of  a  new  promise  were  first  pre- 
sented in  a  supplemental  petition.  An  ex- 
ception to  this  being  sustained  because  not 
proper  matter  to  be  thus  pleaded,  the  plain- 
tiff in  that  suit  filed  an  amended  original 
petition  alleging  the  same  facts.  It  thus 
appeared  that  the  action  at  least  as  to 
one  of  the  letters  there  pleaded,  was  bar- 
red '^unless  the  running  of  the  statute  was 
suspended  by  the  filing  of  the  supplemental 
petition."  Discussing  this  question,  the 
court  say:  "It  is  earnestly  insisted  on  be- 
half of  defendant  in  error  that  because  the 
promise  contained  in  that  letter  was  not 
pleaded  in  its  proper  place,  and  because 
that  pleading  was  stricken  out  upon  excep- 
tion, it  should  be  treated  as  of  no  effect 
for  any  purpose,  and  that  the  promise 
should  be  deemed  as  having  been  set  up 
for  the  first  time  in  the  amended  original 
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petition.  But  in  this  conclusion  we  do  not 
concur.  The  supplemental  petition,  as  it  is 
named,  contains  all  the  substantial  aver- 
ments of  a  petition  upon  a  new  promise, 
with  an  appropriate  prayer  for  relief;  but 
does  not  contain  all  of  the  formal  allega- 
tions required  by  the  statute  and  rules  of 
this  court,  either  for  an  original  or  an 
amended  original  petition.  If  filed  as  an 
amended  original  petition,  it  should  have 
been  held  bad  upon  special  exception.  But 
in  such  a  case  a  subsequent  amended  pe- 
tition, which  complied  with  the  statute  and 
rules,  could  not  have  been  deemed  a  new 
suit.  Although  the  first  amendment  had 
been  held  bad  upon  general  demurrer,  *  its 
filing  would  still  have  been  properly  treat- 
ed as  the  commencement  of  the  action. 
Kauffman  v.  Wooters,  79  Tex.  205,  13  S. 
W.  549,  and  cases  tfhifere  cited.  The  sole 
difference  between  the  case  supposed  and 
that  now  before  us  is  that  here  the  plead- 
ing is  indorsed  as  a  supplemental  petition, 
and  not  as  an  amended  original  petition, 
as  the  rules  required.  It  was  in  substance 
an  amended  original  petition,  setting  up  a 
new  cause  of  action.  The  trial  court  prop- 
erly treated  it  as  such,  as  well  by  holding 
it  bad  for  want  of  form,  as  by  considering 
it  in  substance  as  the  institution  of  the 
suit  upon  the  new  promise  therein  al- 
leged." 

We  think  th9.t  the  fault  in  pleading  was 
a  mere  irregularity,  which  did  not  pre- 
vent the  declaring  upon  the  new  promise 
from  having  the  effect  of  stopping  limita- 
tion from  the  time  of  the  filing  of  the  sup- 
plemental petition. 

2.  We  have,  however,  come  to  the  settled 
conclusion  that  under  the  law,  as  applied 
to  the  facts  of  this  case,  defendant  in  error 
was  not  entitled  to  recover,  but  that  the 
judgment  of  the  court  below  should  have 
been  for  Cotulla.  Article  3370'  of  our  Re- 
vised Statutes  of  1895  is  as  follows: 
"When  an  action  may  appear  to  be  barred 
by  a  law  of  limitation,  no  acknowledgment 
of  the  justness  of  the  claim,  made  subse- 
quent to  the*  time  it  became  due,  shall  be 
admitted  in  evidence  to  take  the  case  out 
of  the  operation  of  the  law,  unless  such 
acknowledgment  be  in  writing,  and  signed 
by  the  party  to  be  charged  thereby."  It 
lias  been  held  from  a  very  early  day  in 
this  state,  and  such  is  practically  the  uni- 
versal rule,  that  the  action  in  such  case 
is  on  the  new  promise,  and  that  the  origi- 
nal indebtedness  serves  only  to  furnish  a 
consideration  for  such  promise  or  an  in- 
debtedness to  which  it  may  relate  and  at- 
tach. It  seems  also  to  be  settled  that  such 
new  obligation  must  either  evidence  an  ex- 
press promise  to  pay  the  debt,  or  an  un- 
equivocal  acknowledgment  of   its   justness 
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from  which  it  is  said  the  law  will  imply 
a  prcmiise  to  pay  it.  Ab  to  whether  a 
given  instrument  or  any  numher  of  instru- 
ments contain  such  promise  as  will  relieve 
the  bar  of  the  statute  is,  it  seems,  a  matter 
of  law,  to  be  determined  by  the  court,  and 
this  judgment  must  be  based  solely  on  the 
written  instrument  or  instruments  relied 
on.  It  has,  however,  subject  to  certain 
well-defined  limitations,  been  not  infre- 
quently held  that  it  may  be  a  matter  for 
the  jury  as  to  whether  such  written  prom- 
ise is  to  be  applied  to  a  debt  not  in  terms 
named,  and  that,  to  enable  the  jury  to  so 
decide,  parol  evidence  is,  under  some  cir- 
cumstances, and  subject  to  well-defined 
rules,  admissible.  But  that  it  ought  in 
any  case  be  permitted  to  apply  a  written 
•promise  made  to  one  person  to  include  and 
save  from  the  bar  a  debt  to  another  per- 
son, where  the  writer  is  also  indebted  to 
the  addressee  of  such  letter,  unless  there 
is  something  in  the  latter  to  identify,  or 
tending  to  identify,  such  debt,  we  cannot 
believe.  The  promise  in  this  case  was  not 
made  to  Urbahn.  The  letters  were  not  ad- 
dressed to  him.  They  did  not  refer  in 
terms  to  his  debt  or  even  hint  at  or  rec- 
ognize such  debt.  If  in  the  case  before 
us  it  could  be  held  to  save  his  debt  from 
the  bar,  in  the  same  way  such  promise 
could  save  any  and  every  debt  held  by  the 
bank  for  collection.  The  rule'  obtaining  in 
many  jurisdictions  is  that  if  there  is  a 
written  promise  to  pay  a  barred  debt  gen- 
erally, without  identifying  it,  and  it  ap- 
pears that  there  is  more  than  one  debt 
owing  the  party  to  whom  such  general  prom- 
ise is  made,  the  writing  is  ineffectual  to 
relieve  the  bar  of  the  statute  as  to  any 
of  the  debts. 

The  rule  is  thus  stated  in  19  American 
ft  English  Encyclopsedia  of  Law,  2d  ed.  pp. 
292.  293:  "It  must  always  clearly  appear 
that  the  acknowledgment  or  new  promise 
relates  to  the  particular  claim  to  revive 
which  it  is  relied  on.  Where  there  are  sev- 
eral claims  held  by  one  creditor  against 
the  same  debtor,  therefore,  a  mere  general 
acknowledgment  by  the  latter  will  not  take 
any  of  them  out  of  the  operation  of  the 
statute,  or  affect  its  running  against  them. 
But,  if  it  is  made  to  appear  that  there  was 
but  a  single  transaction  between  the  par- 
ties, a  mere  reference  to  the  debt  is  suffi- 
cient so  far  as  its  identity  is  concerned." 
This  statement  of  the  law  is  sustained  by 
the  following  cases:  Boxley  v.  Qayle,  19 
Ala.  151;  Buckingham  v.  Smith,  23  Conn. 
453;  Walker  v.  Griggs,  32  Ga.  119;  Smith 
V.  Moulton,  12  Minn.  352,  Gil.  229;  Dob- 
son  V.  Dickson,  62  Ga.  639.  In  the  case 
of  Smith  V.  Moulton,  supra,  the  court  say: 
'^t  is  not  necessary  for  us  to  determine 
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whether,  on  principle,  if  this  was  a  new 
question,  a  debt  on  which  a  remedy  is  lost 
by  lapse  of  time  should  be  held  a  sufficient 
consideration  to  support  a  new  agreement 
or  promise,  or  whether  the  mere  acknowl- 
edgment of  such  debt  should  be  considered 
evidence  of  a  promise  to  pay,  as  the  au- 
thorities nearly  unanimously  answer  both 
questions  in  the  affirmative,  and  our  stat- 
ute sanctions  this  view.  In  the  letter  of 
February  6,  1861,  Moulton  unqualifiedly 
acknowledged  a  then-existing  indebtedness 
to  Smith,  but  there  is  nothing  in  the  letter 
to  show  that  the  acknowledgment  had  ref- 
ference  to  the  debts  evidenced  by  both  the 
notes  on  which  the  action  is  brought,  or  to 
that  evidenced  by  either  in  particular.  It 
cannot  be  considered  settled  by  authority 
whether  a  general  acknowledgment  of  being 
indebted  to  the  plaintiff  is  sufficient  prima 
facie  to  take  the  demand  in  suit  out  of  the 
statute,  •  when  there  is  no  proof  that  the 
plaintiff  had  any  other  demand  against  the  * 
defendant.  See  1  Smith,  Lead.  Gas.  6th 
ed.  870-892,  and  cases  there  cited.  But  in 
this  case,  even  if  we  leave  out  of  account 
all  other  claims  of  the  appellant  against 
Moulton,  it  appears  that  when  the  aclaiowl- 
edgment  of  indebtedness  was  made  by  Moul- 
ton, Smith  held  three  notes  against  him; 
and  as  the  acknowledgment  of  indebtedness 
was  general,  and  it  cannot  be  known  to 
which  one  it  referred,  or  whether  it  re- 
ferred to  more  than  one  of  the  notes,  it 
cannot  be  held  as  evidence  of  a  promise  to 
pay  either,  and  therefore  does  not  take  eith- 
er out  of  the  operation  of  the  statute  of 
limitations.  Bailey  v.  Crane,  21  Pick.  324; 
Buckingham  v.  Smith,  23  Conn.  455;  1 
Smith,  Lead.  Gas.  above  cited."        . 

In  the  great  case  of  Bell  v.  Morrison, 
1  Pet.  362,  7  L.  ed.  179,  Judge  Story  thus 
lays  down  the  rule:  An  acknowledgment 
questions  in  the  affirmative,  and  our  stat- 
ute of  limitations,  must  be  clear  and  un- 
ambiguous, and  must  recognize  and  be  di- 
rected to  the  particular  debt,  and  amount 
to  an  unqualified  admission  that  it  is  due 
and  unpaid.  Again  it  was  held  by  the  su- 
preme court  of  Arkansas  in  Opp  v.  Wack, 
62  Ark.  288,  5  L.R.A.  743,  12  S.  W.  665, 
that,  where  there  is  more  than  one  debt, 
it  must  appear  to  which  debt  the  promise 
relied  on  applies.  See  also  Stout  v.  Mar- 
shall, 76  Iowa,  498,  39  N.  W.  808;  Whit- 
ney V.  Reese,  11  Minn.  138,  Gil.  87;  Faison 
V.  Bowden,  72  N.  C.  405;  Braithwaite  v. 
Harvey,  14  Mont.  208,  27  L.R.A.  101,  43 
Am.  St.  Rep.  625,  36  Pac.  38.  The  law 
in  reference  to  this  question  is  very  fully 
and  clearly  stated  in  25  Cyc.  Law  &  Proc. 
pp.  1330  et  seq.,  and  is  to  this  effect: 

"Identification  of  the  Debt. —  (a)  General 
Rule    Requiring    Certainty. — ^The    general 
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rule  is  that  an  acknowledgment  or  promise 
to  pay,  in  order  to  take  the  debt  out  of 
the  statute,  must  satisfactorily  and  cer- 
tainly appear  to  refer  to  the  very  debt  in 
question.  « 

"(b)  Application  of  Rule. — Sufficiency  of 
Acknowledgment  or  Promise. — In  the  ap- 
plication of  the  general  rule,  however,  the 
cases  are  not'  always  in  harmony.  Thus, 
it  is  held  that  the  promise  or  acknowledg- 
ment must  itself  specify  or  plainly  refer  to 
the  particular  demand  or  cause  of  action, 
and  it  matters  not  where  the  uncertainty 
lies,  whether  in  the  acknowledgment  or  in 
the  identification,  its  existence  is  equally 
fatal  to  plaintiflfs  recovery,  or  that  the  ac- 
knowledgment should  furnish  the  means  by 
which  the  character  or  amount  of  the  debt 
can  be  certainly  ascertained,  or  refer  to 
something  from  which  this  can  be  certain- 
ly determined.  So  it  is  held  that  the  new 
promise  must  arise  out  of  the  facts  which 
identify  the  debt  with  such  certainty  as 
will  clearly  determine  its  character  and 
fix  the  amount  due;  and  a  general  admis- 
sion of  unsettled  matters  of  account  be- 
tween the  parties,  or  a  general  admission 
of  indebtedness,  not  referring  to  any  partic- 
ular claim,  is  not  sufficient  to  support  a 
promise  to  pay  any  particular  demand. 
But,  on  the  other  hand,  either  where  the 
identity  of  the  debt  is  otherwise  certainly 
apparent,  or  where  extrinsic  evidence  may 
be  admitted  to  identify  the  debt,  the 
amount  of  the  debt  need  not  be  stated.  In 
many  cases  the  broad  rule  is  adopted  that 
it  is  enough  if  an  indebtedness  is  admitted 
in  reference  to  a  particular  subject-matter 
found  to  apply  to  the  demand  in  suit,  and 
that  an  admission  of  indebtedness  in  a  spe- 
cific sum  is  not  essential,  or  even  that  a 
general  admission  of  indebtedness  is  suffi- 
cient, it  not  appearing  that  there  was  more 
than  one  debt  due  from  defendant  to  plain- 
tilT,  and  that  such  a  general  promise  or 
acknowledgment  of  indebtedness  will  be 
taken  to  relate  to  the  demand  in  suit,  and, 
when  once  proven,  the  burden  shifts  to  de- 
fendant to  show  that  it  relates  to  some  oth- 
er debt  than  the  one  with  reference  to 
which  the  promise  presumably  relates." 

The  precise  question  has  never  been  be- 
fore this  court,  but  by  analogy,  and  keep- 
ing in  mind  the  principles  early  announced 
and  never  departed  from,  its  solution  is  not 
difficult,  and  seems  to  inevitably  result 
from  what  has  been  decided.  The  princi- 
ples of  construction  to  govern  us  in  apply- 
ing this  statute  are  thus  stated  by  Judge 
Gaines  in  Howard  v.  Windom,  86  Tex.  606, 
26  S.  W.  483:  "The  tendency  of  modern 
decisions  has  been  to  construe  the  statute 
more  liberally  in  favor  of  debtors,  and  not 
to  torture  vague  expressions  into  acknowl- 
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edgments  or  promises  wben  the  language 
does  not  clearly  import  such  construction. 
We  think  the  statute  should  be  construed 
so  as  to  carry  out  the  intention  of  the 
legislature,  and  to  effect  the  object  which 
was  sought  to  be  accomplished  by  it.  The 
evil  which  the  statute  of  limitations  in 
reference  to  debts  was  intended  to  remedy 
was  to  prevent  demands  originally  invalid, 
or  which  had  been  discharged,  from  being 
enforced  after  such  a  lapse  of  time  as  would 
probably  make  it  impossible  for  defendants 
to  procure  the  evidence  by  which  a  just 
defense  could  be  established.  The  reason 
for  the  statute  no  longer  exists  when  the 
defendant,  within  a  short  time  before  the 
bringing  of  the  suit,  has  acknowledged  the 
justness  of  the  demand." 

Bearing  in  mind  these  just  rules,  we 
think  what  has  been  decided  by  this  court 
conclusively  resolves  the  issues  of  law  un- 
der the  conceded  facts  against  defendant 
in  error.  In  the  case  of  Coles  v.  Kelsey,  2 
Tex.  642,  47  Am.  Dec.  601,  it  was  held  that 
a  "letter  containing  the  acknowledgment  of 
a  debt  'and  a  promise  to  pay  will  be  con- 
strued to  have  been  intended  to  apply  to 
the  debt  upon  which  the  suit  is  brought,  it 
existing  at  the  time,  in  the  absence  of 
proof  of  any  other  transaction  between  the 
parties  to  which  the  letter  might  have  ap- 
plied." In  this  case  Judge  Lipscomb  quotes 
with  approval  the  following  extract  from 
story  on  Contracts:  "It  is  not  necessary, 
however,  that  any  specific  sum  should  be 
acknowledged  to  be  due,  if  the  acknowl- 
edgment be  sufficiently  broad  to  include  the 
debt,  and  sufficiently  particular  to  show 
that  it  was  the  subject-matter  of  the  con- 
tract." The  rule  announced  on  this  sub- 
ject was  approved  by  Judge  Wheeler  in 
Mitchell  V.  Clay,  8  Tex.  443  (he  delivered 
a  memorable  dissent  as  to  some  other  ques- 
tions in  Coles  v.  Kelsey).  In  that  case 
he  says:  "It  was  very  properly  left  by 
the  court  to  the  jury  to  decide  whether  the 
acknowledgment  contaTned  in  the  letter  had 
reference  to  the  debt  sought  to  be  recovered 
on  the  strength  of  it.  The  defendant  not 
having  shown  there  was  any  other  debt  due 
from  him  to  the  plaintiff,  his  acknowledg* 
ment  was  to  be  taken  to  apply  to  the  one 
in  suit.  Angell,  Limitations,  266;  Coles  v. 
Kelsey,  supra.  Subject  to  this  qualifica- 
tion, the  question  for  the  application  in- 
tended by  the  writer  of  the  letter  was  for 
the  jury  to  decide.  Angell,  Limitations, 
265."  To  the  same  effect  is  Howard  v. 
Windom,  supra,  where  the  court  says: 
"Acknowledgment  in  general  terms  will  be 
held  to  apply  to  the  debt  sued  on,  unless 
the  defendant  show  that  there  was  another 
debt  due  by  him  to  the  plaintiff.  Mitchell 
V.  Clay,  supra.     Therefore  the  letters  must 
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be  considered  as  referring  to  the  note  in 
controversy  in  this  suit.  It  should  be  re- 
membered, too,  that  in  some  of  the  cases 
cited  above  there  were  some  references  to 
the  particular  notes  sued  on,  or  of  facts 
tending  to  identify  them,  and  in  none  of 
the  cases  was  there  any  suggestion  or  hint 
of  any  other  debt.  The  very  fact  that  the 
acknowledgment  is  to  be  in  writing  evi- 
dences the  purpose  of  the  lawmaking  body 
to  place  safeguards  against  the  introduc- 
tion generally  of  parol  evidence  to  take  the 
debt  out  of  the  bar  of  the  statute.  We  can- 
not express  our  views  more  strongly  than 
by  quoting  from  Story  in  Bell  v.  Morrison, 
supra,  where  he  says:  ''If  we  proceed  one 
step  farther,  and  admit  that  loose  and  gen- 
eral expressions,  from  which  a  probable  or 
possible  inference  may  be  deduced  of  the 
acknowledgment  of  a  debt  by  a  court  or 
jury,  that,  as  the  language  of  some  cases 
has  been,  any  acknowledgment,  however 
slight,  or  any  statement  not  amounting  to 
a  denial  of  the  debt,  that  any  admission 
of  the  existence  of  an  unsettled  account, 
without  any  specification  of  amount  or 
balance,  and  however  indeterminate  and 
casual,  is  yet  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  and  to  let  in 
evidence  aliunde  to  establish  any  debt,  how- 
ever large,  and  at  whatever  distance  of 
time,  it  is  easy  to  perceive  that  the  whole- 
some objects  of  the  statute  must  be  in  a 
great  measure  defective,  and  the  statute 
virtually  repealed."  We  think  the  rule  as 
adopted  and  settled  in  this  court  ought  not 
to  be  further  extended. 

It  cannot  have  escaped  attention,  how- 
ever, that,  the  rule  sought  to  be  applied  in 
this  case  goes  very  much  further  than  is 
allowed  in  any  of  the  cases  noted  above, 
either  in  this  state  or  elsewhere.  Here  the 
letters  relied  on  as  constituting  the  new 
promise  were  addressed  to  the  Milmo  Na- 
tional Bank,  to  whoiti  it  is  admitted  he 
was  then  indebted.  There  is  in  these  let- 
ters no  reference  to  Urbahn  and  no  ac- 
knowledgment of  it.  To  ascertain  and  fix 
this  fact  must  wholly  depend  on  parol 
testimony.  There  is  no  written  acknowl- 
edgment to  Urbahn  or  to  anyone  else  in 
which  Urbahn  or  his  debt  is  named,  but 
the  whole  matter  amounts  to  an  attempt 
to  show  by  parol  evidence  that  a  general 
acknowledgment  made  to  the  bank  was  in- 
tended and  shall  have  the  effect  to  revive 
Urbahn's  barred  debt.  To  so  hold  is  to  re- 
peal the  statute.  There  is  a  general  ex- 
pression used  by  Judge  Moore  in  Dickin- 
son ▼.  Lott,  29  Tex.  172,  to  this  effect: 
''Whether  the  letters  relied  upon  refer  to 
the  account  on  which  the  suit  is  brought 
is  a  question  of  fact  for  the  determination 
of  the  jury,  when  all  the  evidence  bearing 
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upon  the  point  shall  he  properly  presented 
to  them,  upon  which  it  would  be  improper 
for  us  now  to  express  an  opinion.  If  the 
letters  refer  to  the  account  upon  which  the 
suit  is  founded,  they  are  evidently  a  suffi- 
cient acknowledgment  in  writing  of  the 
justice  of  the  plaintiff's  claim  to  relieve 
him  from  the  bar  of  the  statute.  This 
is  as  far  as,  in  the  present  attitude  of 
the  case,  we  need  inquire."  But  an  exami- 
nation of  that  case,  as  made  by  the  report- 
er, will  disclose  the  fact  that  it  was  dis- 
tinctly alleged  in  that  case  that  the  ac- 
count sued  on  was  the  only  debt  owing  by 
Lott  to  Dickinson;  and  this  fact  was  not, 
so  far  as  the  record  shows,  contested  or 
denied.  It  must  seem  clear,  therefore,  that 
the  general  language  of  Judge  Moore  is  to 
be  considered  with  reference  to  the  facta 
of  the  case  before  him;  and,  when  so  con- 
sidered, is  not  in  conflict  with  any  view 
herein    expressed. 

It  follows,  therefore,  that  no  recovery 
can  be  had  on  the  note  sued  on,  and  the 
judgment  of  the  Ck)urt  of  Civil  Appeals 
and  of  the  District  Court  is  reversed,  and 
judgment  is  here  rendered  that  defendant 
in  error  take  nothing  by  his  said  suit,  and 
that  plaintiff  in  error  go  hence  without 
day,  and  recover  his  costs  herein  expended 
in  all  the  courts. 

Petition  for  rehearing  denied  May  10, 
1911. 


FliORIDA  SUPREME  COURT. 

(Division  A.) 

ATLANTIC  REFINING  COMPANY,  Plff.  in 

Err., 

V. 

JOHN  B.  LEFFINGWELL  et  aL 

(—  Fla*  — ,  54  So.  266.) 

Master  «-  authority  to  employ  physi- 
cian. 

Where  a  corporation  operates  a  mining 
plant,  and  does  not  authorize  its  superin- 
tendents to  employ  a  physician  at  the  ex- 
pense of  the  corporation  to  attend  an  em- 
ployee injured  by  the  machinery  of  the 
plant,  the  law  does  not  imply  such  authori- 
ty, at  least,  where  there  is  testimony  that 

Headnote  by  Whitfield,  Ch.  J. 

Note,  — >  Implied  power  of  employee  to 
employ  phyeidan  to  attend  injured 
employee. 

As  to  duty  of  master  to  furnish  medical 
aid  to  servant,  see  note  to  Ohio  &  M.  R.  Co. 
V.  Early,  28  L.R.A.  546,  and  to  The  Kenil- 
worth,  4  L.R.A.(N.S.)  49. 

As  to  power  of  conductor  to  hire  physi- 
cian to  treat  person  injured  by  train,  see 
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such  authority  was  not  given  or  contemplat- 
ed by  those  exercising  the  rights  of  the  cor- 
poration. The  liability  of  the  corporation 
for  negligence  that  proximately  injures  an 
employee  may  extend  to  medical  services  to 
an  injured  employee,  but  this  does  not  create 
a  contract  liability  for  such  services. 

(January  17,  1911.) 

ERROR  to  the  Circuit  Court  for  Manatee 
County  to  review  a  judgment  in  plain- 
tilTs'  favor  in  an  action  brought  to  recover 
compensation  for  services  to  defendant's 
employee,  for  which  defendant  was  alleged 
to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  O.  O.  Whitaker  for  plaintiff  in  er- 
ror. 


Messrs.  Singeltary  A  Reaves  and  W.  A. 
Carter  for  defendants  in  error. 

Whitfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  declaration  herein  is  as  follows: 
"John  B.  Leffingwell  and  Ned  C.  Berry, 
copartners  doing  business  under  the  firm 
name  of  Leffingwell  &  .Berry,  plaintiffs,  by 
their  attorneys,  Singeltary  &  Reaves,  sue 
the  Atlantic  Refining  Company,  a  corpora- 
tion, for  money  payable  by  the  defendant 
to  the  plaintiffs  for  this:  that  heretofore, 
to  wit,  on  the  1st  day  of  May,  ▲.  D.  1906, 
the  said  defendant  was  indebted  to  the 
plaintiffs  for  medical  attendance,  advice, 
and  medicine  given  and  provided  by  the 
plaintiffs  to  and  for  one  Thomas  Urquhart, 


note  to  Bonnette  v.  St.  Louis,  I.  M.  &  S. 
R.   Co.   16   L.R.A.(N.S.)    1081. 

Most  of  the  cases  on  the  subject  under 
annotation  in  which  the  employer  was  a 
corporation  came  within  the  scope  of  a  note 
to  The  Kenilworth,  4  L.R.A.(N.S.)  page  58; 
and  being  treated  there,  will  not  be  repeat- 
ed here.  This  note  will  only  be  supple- 
mentary  thereto. 

'Ihe  power  of  an  employee  to  employ 
a  physician  at  the  expense  of  the  master  to 
attend  another  employee  depeuds  on  the 
principles  of  agency  rather  than  on  those 
of  master  and  servant.  Of  course,  if  the 
employer  gives  to  the  employee  express 
power  to  employ  a  physician  to  care  for 
another  employee,  there  can  be  no  ques- 
tion as  to  the  liability  of  the  employer, 
provided  that  such  employer  is  an  individ- 
ual sui  juris,  or,  if  a  corporation,  that 
such  employment  is  not  ultra  vires. 

But  frequently  there  is  no  express  au- 
thority, and  the  authority,  if  any,  must  be 
implied  from  the  nature  of  the  position 
held  by  the  employee,  and  the  circumstan- 
ces under  which  the  -  employ  ment  is  made. 

Railroad  corporations. 

A  railroad  conductor  has,  merely  by  vir- 
tue of  his  position,  no  implied  authority  to 
employ  a  physician  or  surgeon,  at  the  ex- 
pense of  the  company,  to  care  for  an  em- 
ployee injured  while  in  the  discharge  of 
duty.  Peninsular  R.  Co.  v.  Gary,  22  Fla. 
356,  1  Am.  St.  Rep.  194;  St.  Louis  &,  K.  C. 
R.  Co.  V.  Olive,  40  111.  App.  82;  Tucker  v. 
St.  Louis,  K.  C.  &  N.  R.  to.  54  Mo.  177. 

Nor  has  a  roadmaster  of  a  railroad  com- 
pany. Peninsular  R.  Co.  v.  Gary,  22  Fla. 
356,  1  Am.  St.  Rep.  194. 

Kor  a  station  agent.  Tucker  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.  64  Mo.  177. 

A  roadmaster  whose  duties  are  limited 
to  a  superintendence  of  the  roadbed,  track, 
etc.,  and  to  see  that  the  road  is  kept  iii 
safe  repair  and  condition,  acts  beyond  the 
scope  of  his  authority  and  agency  in  em- 
ploying a  physician  to  attend  nn  injured 
employee,  where  the  superintendents  and 
general  officers  of  the  road  are  alone  au- 
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thorized  to  employ  physicians  in  such 
cases,  and  communication  with  them  is 
easy.  H.  &  T.  C.  R.  Co.  v.  Watkins,  1  Tex. 
App.  Civ.  Cas.   (White  &  W.)   147. 

In  St.  Louis  Merchants'  Bridge  Terminal. 
R.  Co.  V.  Wiggins,  47  111.  App.  474,  it  was 
held  that  a  railroad  company  was  not  lia- 
ble for  services  rendered  by  a  physician  to 
an  employee  at  the  request  of  another  em- 
ployee whose  duties  and  powers  were  not 
shown. 

A  district  surgeon  of  a  railroad  company, 
sent  to  another  district  by  the  chief  sur- 
geon to  see  an  injured  employee,  has  no 
implied  authority  to  employ  another  phy- 
sician to  assist  in  an  operation.  Smith  v. 
Chicago  &  N.  W.  R.  Co.  104  Iowa,  147,  73 
N.  W.  681. 

In  the  absence  of  express  authority,  there 
is  no  implied  authority  for  the  chief  sur- 
geon of  a  railway  company  to  employ  as- 
sistants. Burke  v.  Chicago  &  W.  M.  R.  Co. 
114  Mich.  686,  72  N.  W.  997. 

No  authority  on  the  part  of  the  chief 
surgeon  to  employ  as  an  assistant  for  a 
particular  case  one  who  has  not  been  ap- 
pointed assistant  by  the  company  'exists 
where  his  express  authority  is  limited  to 
the  employment  of  regularly  appointed  lo- 
cal  surgeons  of  the  company.     Ibid. 

A  physician  only  occasionally  employed 
by  a  railroad  company  to  treat  injured  em- 
ployees has  no  implied  authority  to  bind 
the  company  to  pay  for  the  services  of  an- 
other physician  whom  he  requested  to  as- 
sist him  in  a  case  in  which  he  had  been 
specially  employed.  Evansville  &  I.  R. 
Co.  V.  Spellbring,  1  Ind.  App.  167,  27  N.  E. 
239. 

In  Mobile  &  M.  R.  Co.  v.  Jay,  61  Ala. 
247,  which  was  an  action  by  a  physician 
against  a  railroad  company  to  recover  for 
medical  services  rendered  to  an  injured  em- 
ployee of  the  latter  at  the  request  of  a  su- 
pervisor of  a  portion  of  its  line,  it  was 
iield  that  a  legal  binding  custom  of  the 
company  to  pay  such  bills  at  the  request 
of  a  supervisor  was  not  shown  by  proof  that 
on  one  previous  occasion  the  company  had 
paid  for  services  rendered  by  another  phy- 


1911. 


ATLANTIC  REF1N1^'G  CO:  v.  LEFFINGWELL. 


353 


An  employee  of  the  defendant,  at  the  spe- 
cial instance  and  request  of  the  said  de- 
fendant, of  the  value  of  $1,000;  and  in  the 
further  sum  of  $1,000  for  work  and  labor 
<ione  by  the  plaintiffs  for  the  defendant,  at 
its  request;  and.  in  a  like  sum  for  money 
found  to  be  due  the  plaintiffs  from  the  de- 
fendant on  an  account  stated  between  them ; 
and  in  a  like  sum  for  interest  on  divers 
Bums  of  money  forborne  by  the  plaintiffs 
to  the  use  of  the  defendant,  at  and  before 
the  date  aforesaid;  and  being  so  indebted, 
the  defendant,  in  consideration  of  the  prem- 
ises, promised  to  pay  to  the  plaintiffs  the 
said  several  sums  of  money  so  due  them  as 
aforesaid,  which'  the  plaintiffs  have  often 
requested  the  defendant  to  so  do,  but  the 
said    defendant    has    disregarded    its    said 


promise  and  has  failed,  neglected,  and  re- 
fused to  pay  the  said  several  sums  of  money 
to  the  plaintiffs,  or  any  part  thereof,  to 
the  great  damage  of  the  plaintiffs;  where- 
fore they  bring  this  suit^  and  claim  as 
their  damage  the  sum  of  $1,900." 

A  trial  was  had  on  a  plea  of  never  was 
indebted  as  alleged.  Verdict  and  judg- 
ment for  $1,000  and  interest  were  rendered 
for  the  plaintiffs,  a  new  trial  was  denied, 
and  the  defendant  took  writ  of  error  with  a 
bill  of  exceptions.  The  transcript  contains 
no  evidence  of  an  account  stated,  or  of  a 
promise  to  pay  as  alleged,  therefore  the  last 
two  counts  of  the  declaration  may  sum- 
marily be  regarded  as  not  proven  in  whole 
or  in  part.  The  other  two  counts  are  based 
on  services  alleged  to  have  been  rendered^ 


sician  to  another  employee,  at  the  request 
of  another  supervisor. 

But  it  has  been  held  that  a  promise  to 
pay  for  medical  attendance  and  nursing 
rendered  to  a  servant  of  a  railroad  com- 
pany, injured  in  the  discharge  of  his  duty 
upon  the  road,  is  presumed  to  be  within 
the  genera!  powers  of  the  superintendent 
of  the  road,  and  will  bind  the  company. 
Texas  &  St.  L.  R.  Co.  v.  Myers,  1  Tex.  App. 
Civ.  Cos.   (White  &  W.)   168. 

And  a  railroad  company  was  held  lia- 
ble to  one  to  whose  house  a  conductor  had 
taken  a  wounded  brakeman  to  be  cared  for 
at  the  company's  expense,  where  the  of- 
ficers of  the  company  were  notified  by  the 
conductor  of  what  he  had  done,  and  they 
made  no  objection.  Indianapolis  &  St. 
L.  R.  Co.  V.  Morris,  67  111.  295.  For  other 
cases  in  point,  see  note,  4  L.R.A.  (N.S.) 
^8. 


•^in  cases  of  emergency. 
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In  case  of  an  emergency,  the  employment 
of  a  physician  by  the  highest  railroad  of- 
ficial present  is  the  act  of  the  company, 
and  it  will  be  liable  for  the  value  of  the 
medical  services  rendered  to  one  in  the  em- 
ploy of  the  company,  injured  by  the  run- 
ning of  the  train.  Arkansas  Southern  R. 
Co.  ▼.  Loughridge,  65  Ark.  300,  46  S.  W. 
907;  Chicago  &  A.  R.  Co.  ▼.  Davis,  94  111. 
App.  54;  Southern  R.  Co.  v.  Humphries, 
79  Miss.  761,  31  So.  440  (aemble). 

Thus,  a  railroad  company  is  liable  for 
the  services  of  a  physician,  rendered  to  a 
brakeman  whose  leg  was  crushed,  and  who 
was  otherwise  hurt  and  braised  while  in 
the  discharge  of  duty  at  a  point  distant 
from  the  chief  ofiices  of  the  company,  at 
the  request  of  a  conductor,  who  was  the 
highest  officer  of  the  company  present,  to 
render  the  services  required  by  the  emer- 
gency. Arkansas  Southern  R.  Co.  v.  Lough- 
ridge,  65  Ark.  300,  45  S.  W.  907. 

So,  a  railroad  company  is  liable  for  med- 
ical services  rendered  to  a  wounded  employ- 
ee at  the  request  of  the  conductor  of  a 
wrecking  'train,  when  the  company's  sur- 
geon is  not  in  the  vicinity,  and  an  emergen- 
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cy  exists  calling  for  prompt  attention. 
Chicago  &  A.  R.  Co.  v.  Davis,  94  111.  App. 
54.  For  other  cases  in  point,  see  note,  4 
L.R.A.(N.S.)    63. 

Other  corporations. 

A  corporation  is  not  liable  for  profes- 
sional services  rendered  by  a  ph^^sician  to 
an  employee  at  the  request  of  the  presi- 
dent and  secretary  of  the  corporation,  in 
the  absence  of  evidence  showing  corporate 
benefit,  or  authority,  actual  or  apparent, 
in  such  officials,  to  obligate  it  in  the  par- 
ticular instance.  Harris  v.  Vienna  Ice 
Cream  C6.  46  Misc.  125,  91  N.  Y.  Supp. 
317. 

The  president,  who  is  also  general  man- 
ager of  a  mining  company,  has  no  implied 
authority,  at  least  in  the  absence  of  un- 
usual and  extreme  circumstances  creating 
an  emergency,  to  employ  medical  assistance 
for  an  injured  employee  at  the  expense  of 
the  company.  Cushman  v.  Cloverland  Coal 
A  Min.  Co.  170  Ind.  402,  16  L.R.A.(N.S.) 
1078,  127  Am.  St.  Rep.  391,  84  N.  E.  759. 

The  same  ruling  has  been  made  in  the 
ease  of  the  superintendent  of  a  manufac- 
turing corporation.  Sourwine  V.  McRoy 
Clay  Works,  42  Ind.  App.  358,  85  N.  E. 
782;  Meisenbach  v.  Southern  Cooperage  Co. 
45  Mo.   App.   232. 

A  superintendent  of  one  department  of 
the  business  of  a  corporation,  having  au- 
thority to  employ  and  discharge  men,  has 
no  implied  authority  to  bind  the  corpora- 
tion to  pay  a  physician  to  attend  an  in- 
jured employee.  Kink  v.  Forbes  Lithograph 
Mfg.   Co.    183   Mass.    301,   67    N.   E.   330. 

In  Swazey  v.  Union  Mfg.  Co.  42  Conn. 
556,  it  was  held  that  the  general  bnsiness 
manager  of  a  corporation  had  no  implied 
authoritv  to  employ  a  physician  to  attend 
an  employee  seriously  injured  while  in 
the  discharge  of  duty,  even  though  he  had 
reason  to  believe  that  the  company  was 
guilty  of  negligence,  and  though  the  amount 
involved    was    small. 

The  court  said:     "The  name  given  in  the 
motion  to  the  office  held  by  Tuck,  to  wit, 
general  agent  or  general  business  manager, 
23 
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the  second  at  the  defendant's  request,  and 
the  first  at  the  defendant's  special  instance 
and*  request. 

The  evidence  in  effect  is  that  on  February 
9,  1906,  an  employee  in  the  mining  plant 
of  the  defendant  corporation  was  injured 
by  machinery  in  the  plant,  and  a  superin- 
tendent of  the  mine,  Mr.  Wadham,  tele- 
phoned the  plaintiff  Leffingwell,  a  physician, 
to  come  to  the  injured  man  and  to  bring 
another  doctor  with  him.  The  two  plain- 
tiffs went  to  the  place,  several  miles  dis- 
tant, in  Leffingweirs  launch,  and  were  met 
by  the  superintendent,  Mr.  Wadham,  who 
called  the  physician,  and  Mr.  Parmenter, 
another  superintendent  of  the  mining  plant, 
who  took  them  to  the  injured  man,  and 
asked  them  to  take  charge  of  him,  and  Mr. 


Parmenter  asked  for  a  statement  of  the 
condition  of  the  injured  man,  to  be  sent  to 
the  home  office  of  the  corporation  in  Phila- 
delphia, Pennsylvania.  The  superintendents 
stated  to  the  doctors  that  the  man  was 
injured  by  the  machinery  of  the  defendant, 
and  requested  the  physicians  to  take  charge 
of  the  injured  man,  who  was  unknown  to 
Leffingwell,  and  to  give  .their  medical  serv- 
ices to  him.  The  injured  man  was  removed 
to  his  home,  where  the  physicians  attended 
him  on  different  days  before  March  1,  1906. 
On  March  1,  1906,  the  plaintiffs,  in  a  letter 
addressed  to  Mr.  Parmenter,  reported  the 
condition  of  the  patient;  and  said:  "Inas- 
much as  we  have  not  seen  you  for  some 
time,  we  would  be  glad  to  have  some  expres- 
sion from  you  in  regard  to  our  services  in 


does  not  furnish  a  fixed  legal  standard  by 
which  his  powers  can  be  measured;  it 
does  not  put  any  definite  limitations  up' 
on  them;  he  did  not  hold  an  office  known 
to  the  law,  with  duties  prescribed  with 
such  certainty  as  that  the  court  can  as- 
sume judicial  knowledge  of  them;  nor  does 
the  reasonableness  of  his  belief  that  the 
defendant  was  liable  for  negligence  fur- 
nish the  true  test  by  which  his  powers 
are  to  be  determined.  He  was  a  servant 
of  the  defendant,  appointed  by  its  direc- 
tors. The  extent  of  his  power  to  bind  the 
corporation  depends  in  part  upon  its  by- 
laws, if  any  such  there  be,  touching  his 
office;  in  part  upon  the  language  of  the 
vote  of  the  directors  appointing  him,  if  any 
such  appears  of  record;  in  part  upon  their 
knowledge  and  approval  of,  or  the  acquies- 
cence of  the  corporation  in,  acts  performed 
by  him;  and  in  part  upon  usages  which 
may  be  shown  to  -  exist,  controlling  the 
matter.  Nor  is  there  any  rule  of  law  by 
Which  the  question  as  to  his  power  to  bind 
the  corporation  by  his  agreement  in  this 
case  is  made  to  turn  upon  the  magnitude 
or  the  insignificance  of  the  sum  involved; 
no  principle  can  be  made  to  rest  upon  such 
an   unstable   foundation." 

But  in  Evans  v.  Marion  Min.  Co.  100  Mo. 
App.  670,  76  S.  W.  178,  it  was  held  that 
the  president  and  general  manager  of  a 
mining  company  had  implied  authority  to 
employ  a  physician  at  the  expense  of  the 
company,  to  care  for  an  employee  injured 
because  of  the  company's  negligence.  The 
court  said:  "It  [the  company]  was  di- 
rectly interested  in  seeing  that  such  ir.ju- 
ries  were  not  made  worse  by  lack  of  med- 
ical attention,  and  that  the  suffering  and 
other  ill  consequences  should  be  lessened  in 
every  proper  way.  Its  president  and  gen- 
eral manager,  who  is  necessarily  in  charge 
of  its  general  interests  and  welfare,  was 
certainly  not  acting  outside  his  duties  when 
he  was  doing  that  which  was  lessening  the 
damages  for  which  he  found  it  had  be- 
come liable." 

Ihe  manager  of  a  coal  company  has  no 
implied  authority  to  bind  the  company  to 
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pay  for  medical  services  rendered  in  car- 
ing for  an  employee  injured  while  in  the 
line  of  duty,  as  such  employment  will  not 
be  held,  as  a  matter  of  law,  to  be  within 
the  scope  of  his  duties.  New  Pittsburgh 
Coal  &  Coke  Co,  v.  Shaley,  26  Ind.  App. 
282,  68  N.  E.  87. 

But  it  haB  been  held  that  the  general 
superintendent  of  a  mining  corporation, 
having  full  charge  of  its  affairs  and  prop- 
erty, is  presumed  to  have  authority  to  bind 
the  company  to  pay  for  hospital  expen- 
ses of  an  employee  injured  while  in  its 
service,  especially  when  the  company  al- 
lowed and  paid  other  bills  incurred  by 
the  superintendent  in '  caring  for  the  em- 
ployee, and  no  attempt  is  made  by  the 
company  to  rebut  the  presumption  of  au- 
thority. Mt.  Wilson  Gold  &  S.  Min.  Co.  v. 
Bur  bridge,  11  Colo.  App.  487,  63  Pac.  826. 

A  foreman  in  charge  of  the  carpenter 
work  on  a  building  has  no  implied  author- 
ity to  engage  medical  attendance  for  one 
of  his  men  who  is  injured  while  at  work 
by  a  brick  falling  from  a  scaffold,  so  as  to 
render  the  common  employer  (a  corpora- 
tion) liable  for  the  value  of  the  services. 
Godshaw  v.  J.  N.  Struck  &  Bro.  109  Ky. 
286,  61  L.R.A.  668,  68  S.  W.  781. 

But  in  Texas  Bldg.  Co.  v.  Albert,  —  Tex. 
Civ.  App.  — ,  123  S.  W.  716,  it  was  held 
that  the  foreman  of  a  building  crew  of  a 
corporation,  at  work  at  a  distance  from 
the  home  office,  so  that  special  instruc- 
tions could  not  be  obtained,  had  implied 
authority  to  act  for  the  company  in  em- 
ploying a  physician  to  care  for  an  employee 
injured  by  a  car  running  over  his  le<?s. 

Sufficient  authority  of  an  agent  of  a  brew- 
ery company  to  employ  a  physician  to  at- 
tend a  negro  driver  of  the  company,  who 
had  been  injured  in  a  runaway  accident,  is 
shown  by  proof  that  the  physician  inquired 
of  the  agent  whether  the  company  would  be 
responsible,  and  was  told  that  he  had  no 
authority  to  bind  the  company,  but  that  he 
would  write  to  the  company  for  instruc- 
tions, and  on  the  following  day  he  showed 
to  the  physician  a  genuine  telegram  read- 
reading,     "Have  the  negro  treated."  Mont- 
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this  ease."  No  reply  to  the  letter  was  re- 
ceived,  and  a  few  days  Ikter  Mr.  Parmentcr, 
when  asked  about  the  compensation,  told 
the  plaintiff  Lefi&ngwell  that  the  defendant 
company  would  not  pay  the  bill;  that  the 
injured  man  "will  pay  the  bill."  On  Feb- 
ruary 12,  i906,  Wadham  and  Parmenter, 
the  superintendents,  wrote  the  vice  presi- 
dent of  the  corporation  at  Philadelphia, 
Pennsylvania)  of  the  condition  of  the  in- 
jured man,  and  that  a  physician  who  ren- 
dered immediate  services  charged  $5,  and 
stated  that  physicians  at  that  place  charge 


not  less  than  $5  a  visit,  and  that  the  two 
who  were  attending  the  man  had  already 
made  five  visits,  and  also  said:  "We  wish 
to  know  what  part  of  these  expenses  you 
desire  the  company  to  bear.  In  the  only 
other  accident  which  this  department  has 
had  to  deal  with,  the  company  paid  both 
the  man's  wages  and  his  doctor  bills;  but 
this  was  a  case  of  but  two  weeks'  duration.*' 
On  February  17th  the  vice  president  of  the 
company,  in  reply,  said:  "We  have  your 
favor  of  February  12th,  in  regard  to  young 
Urquhart,  who  was  injured  at  your  plant 


gomery  Brewing  Co.  v.  Caffee;  93  Ala.  132, 
9  So.  573.  For  other  cases  in  pointy  see 
note  to  4  L.R.A.(N.S.)    62. 

— ^in  cases  of  emergency.  i 

In  Salter  v.  Nebraska  Teleph.  Co.  79 
Neb.  373,  13  L.R.A.(N.S.)  546,  112  N.  W. 
660  it  was  held  that  "when  a  serious  in- 
jury requiring  immediate  medical  or  sur- 
gical services  is  incurred  by  the  employee 
of  a  company  engaged  in  a  business  dan- 
gerous to  its  employees,  and  the  injury  is 
received  at  a  place  distant  from  the  home 
of  the  injured  party,  any  general  officer 
of  the  company  then  present  may  engage 
such  medical  or  surgical  treatment  and 
eare  as  the  case  'requires,  and  bind  the 
company  for  the  reasonable  value  thereof, 
without  any  proof  on  the  part  of  the  par- 
ty furnishing  such  treatment  and  care  that 
such  eeneral  officer  of  the  company  had 
special  authority  to  make  such  contract, 
or  that  such  action  on  his  part  came  within 
the  general  scope  of  his  power  and  duties/' 

It  was  further  held  that  in  case  of  se- 
rious injury  to  an  employee  under  the  cir- 
cumstances above  set  out,  if  no  general  of- 
ficer of  the  company  is  present,  the  high- 
est officer,  or  person  hignest  in  authority 
then  present,  may  bind  the  company  for 
such  services  as  the  emergency  may  de- 
mand. 

The  court  also  said  that  "while  not  at- 
tempting to  formulate  any  general  rule  to 
determine  what  constitutes  emergency 
treatment  for  which  a  company  will  be  lia- 
ble under  employment  made  by  an  officer  or 
agent  of  known  limited  authority,  it  ought 
generally  to  extend  for  a  time  sufficient 
lor  the  party  employed  to  communicate 
with  the  company,  and,  if  it  decline  to 
be  further  responsible,  for  notice  to  the 
proper  poor  authorities,  if  the  injured  par- 
ty is  entitled  to  public  care." 

See  also  Texas  JBldg.  Co.  v.  Albert^  su- 
pra. 

But  in  other  cases  where  the  nature  of 
the  injuries  received  and  the  surrounding 
circumstances  apparently  created  an  emer- 
gency, the  master  was  held  not  liable  for 
the  services  of  a  physician  engaged  by  an 
employee,  without  any  discussion  as  to  the 
effect  cf  ail  emergency.  For  other  cases 
in  point,  see  note,  4  L.ILA.(NJS.)  66. 
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— ^where  servant  injured  while  not  in  service 

of   master. 

A  superintendent  of  a  business  corpora- 
tion has  no  implied  authority  to  employ 
a  physician  at  the  expense  of  the  corpo- 
ration to  care  for  one  of  its  employees  in- 
jured while  not  in  the  service  of  the  cor- 
poration. Chase  v.  Swift  &  Co.  60  Neb. 
696,  83  Am.  St.  Rep.  552,  84  N.  W.  86. 

The  secretary,  treasurer,  and  general 
business  manager  of  a  corporation  has  no 
implied  power  to  bind  it  to  pay  for  med- 
,ical  services  rendered  to  an  employee  of 
the  corporation  wounded,  not  in  the  course 
of  his  employment,  but  in  a  private  brawL 
Dale  V.  Donaldson  Lumber  Co.  48  Ark. 
188,  3  Am.  St.  Rep.  224,  2  S.  W.  703  (emer- 
gency case). 

Implied  authority  of  servant  of  individual. 

One  employed  to  manage  a  plantation 
has  no  implied  authority  to  bind  his  em- 
ployer by  a  contract  with  a  physician  to 
perform  medical  services  for  the  hands  em- 
ployed on  the  plantation.  Malone  v.  Rob- 
inson, —  Mias.  — ,  12  So.  709. 

A  mere  bookkeeper  and  time  keeper  of  a 
railroad  contractor  has  no  implied  author- 
ity by  virtue  of  his  position  to  employ  a 
physician  to  attend  an  employee  wounded 
in  the  course  of  duty;  nor  has  a  superin- 
tendent and  general  manager  in  charge  of 
the  men,  if  his  duties  are  exclusively  to 
figure  on  contracts,  and  to  see  that  the 
work  contracted  for  is  carried  on  diligent- 
ly, and  in  a  proper  manner.  Harris  v.  Fitz- 
gerald, 76  Conn.  72,  52  Atl.  315.  For  oth- 
er cases  in  point,  see  note,  4  L.R.A.(N.S.) 
58. 

Power  of  officer  of  ship  to  bind  shipowner. 

In  Holt  V.  Cummings,  102  Pa.  212.  48 
Am.  Rep.  109,  it  was  held  that  the  owner 
of  a  tugboat  was  liable  for  the  services 
of  a  physician,  called  by  the  officer  iu 
charge  of  the  boat,  in  the  absence  of  the 
captain,  to  attend  an  engineer  wounded 
by  an  explosion.  Tliis  rulings  however,  was 
placed  on  the  general  rule  that  a  seaman 
is  entitled  to  be  cured  at  the  expense  of 
the  ship. 

As  to  duty  to  provide  medical  aid  for 
seamen,  see  note  to  The  K.eni1  worth,  4 
L.R.A.(N.S.)  68.  R.  A.  E. 
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on  February  9th,  and  we  are  very  happy 
to  learn  that  the  injuries  he  received  are 
less  grave  than  was  first  anticipated. 

"While  we,  as  manufacturers,  are  not  re- 
sponsible for  doctors'  bills  incurred  by  pa- 
tients in  the  treatment  of  injuries  received 
by  accident  in  our  factories,  in  this  par- 
ticular case  we  are  willing  to  pay  such 
bills  indirectly.-  The  company  assumes  no 
responsibility  even  for  doctors'  bills  in- 
curred when,  in  emergency,  a  physician  is 
summoned  by  the  company.  All  bills  should 
be  rendered  to  the  patient,  and  we  will 
advance  him  such  money  as  is  necessary  to 
pay  fair  and  reasonable  charges  for  medical 
attention.  You  should  pay  the  emergency 
doctor's  bill  of  five  dollars  at  once.  It  is 
also  our  wish  that  the  young  man  should 
have  such  nursing  and  care  as  is  necessary, 
and  we  do  not  wish  him  to  suffer  for  lack 
of  medicines  or  surgical  appliances.  You 
should  make  a  definite  agreement  with  the 
nurse  as  to  her  charges,  and  advance  the 
money  to  the  patient,  so  that  he  may  pay 
for  same.  It  is  essential  that  the  doctors 
understand  that  we  do  not  assume  the  re- 
sponsibility of  their  bill,  although  it  is 
our  intention,  as  stated  above,  to  pay  in- 
directly all  fair  and  reasonable  expenses  of 
this  kind;  for,  if  the  physicians  bill  the 
company  direct,  they  are  apt  to  render  ex- 
cessive charges.  You  are  also  authorized 
to  advance  such  money  as  is  necessary  for 
the  injured  man's  current  expenses.  It 
is  our  purpose,  when  the  young  man  is 
«ufiicientiy  recovered  to  be  about,  to  make 
vith  him  a  fair  and  square  settlement,  not- 
iirithstanding  we  do  not  believe  there  is 
any  liability  on  our  part.  (Judging  from 
the  facta  submitted  in  the  case.)     .     .     ." 

There  is  evidence  that  the  superintend- 
ents of  the  mining  plant  had  no  authority 
to  employ  physicians  at  the  expense  of  the 
company  to  attend  injured  employees,  and 
that  the  custom  of  the  company  was  not  to 
allow  such  a  liability  to  be  incurred  by  its 
agents  or  superintendents,  and  there  is  no 
testimony  that  such  authority  was  given 
tlie  superintendents  in  this  case.  'Under 
this  testimony  the  plaintiffs  are  not  entitled 
to  recover  on  the'  first  two  counts,  which 
allege  that  the  service  was  rendered  at  the 
special  instance  and  request  of  the  defend- 
ant, and  at  the  defendant's  request,  unless 
the  duties  of  the  superintendents,  by  im- 
plication of  law,  gave  them  authority  to 
request  the  services  for  and  at  the  expense 
•of  the  defendant  corporation,  notwithstand- 
ing the  testimony  that  no  sych  authority 
was  given  or  contemplated  by  the  corpora- 
tion  or  by  those  who  exercise  ita  rights. 
The  liability  of  the  corporation  for  negli- 
gence of  its  agents  and  servants  that  proxi- 
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mately  injures  an  employee  may  extend  to 
medical  services  to  an  injured  employee, 
but  this  liability  does  not  give  rise  to  a 
contract  liability  for  such  services.  An 
issue  of  liability  for  negligence  and  the 
effect  of  contributory  negligence  has  no  re- 
lation to  the  claim  here  made.  * 

In  view  of  the  testimony  here,  it  is  not 
clear  that  the  duties  of  the  superintendents 
of  the  mining  plant  are  such  that  the  law 
implies  therefrom  authority  to  employ  phy- 
sicians for  the  company  to  attend  employees 
of  the  company  injured  by  its  machinery. 
This  being  so,  a  request  of  the  superin- 
tendent to  render  the  medical  services  is 
not>  in  law,  a  request  of  the  company,  and 
as  a  consequence,  the  liability  of  the  com- 
pany is  not  shown.  A  new  trial  should  have 
been  granted. 

The  judgment  is  reversed. 

Sliackleford  and  Cockrell,  JJ.,  concur. 

Taylor,  Hocker,  and  ParkhiU,  JJ.,  con- 
cur in  the  opinion. 


NEBRASKA  SUPREME  COURT. 

JOHN  H.  PETTIT 
V.    . 

MICHAEL  LOUIS,  Impleaded,  etc.,  Appt 

(88  Neb.  496,  129  N.  W.  1005.) 

Release  —  conclusiveness  *-  disputing 
recitals. 

1.  The  recital  in  a  release  of  a  mortgage, 
that  it  was. executed  in  consideration  of  the 
payment  of  the  debt  named  therein,  while 
prima  facie  evidence  of  the  fact  stated,  is 

Headnotes  by  Fawcett,  J. 

Note,  —  Does     limitation    run     agaitist 
mortgagee  in  possession? 

The  decision  in  Pettit  v.  Louis,  to  the 
effect  that  the  statute  of  limitations  doed 
not  run  against  a  mortgagee  in  possession, 
is  consonant  with  reason,  and  is  supported 
by  all  the  decisions  which  have  directly  in- 
volved the  question,  as  well  as  those  hold- 
ing generally  that  a  mortgagee  in  posses- 
sion cannot  be  dispossessed  until  the  mort- 
gage debt  is  satisned. 

Thus,  in  Den  ex  dem.  Wright  v.  Wri^it,  7 
N.  J.  L.  175,  11  Am.  Dec.  546,  it  was  said: 
"A  mortgagee  in  possession  can  never  be 
ousted  by  the  mortgagor,  or  any  claiming 
under  him,  till  the  mortgage  be  paid.  Time 
can  never  run  against  him,  because  he  is  in 
the  actual  possession  of  alt  the  law  gives 
him,  and  the  possession  itself  Is  prima  facie 
evidence  that  the  money  is  not  paid."  And 
the  following  cases  announce  a  similar  rule: 
1  Investment    Securities    Ck>.    t.    Adams,    37 
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not  conclusive  tliereof,  and  such  recital  may 
be  overcome  by  evidence  which  clearly  sho^/s 
that  said  debt  had  not  in  fact  been  paid. 

Limitation     of     action  *-  niort£:age  — 
mort^agree  in  possession. 

2.  In  the  hands  of  a  mortgagee  in  pos- 
session, a  mortgage  never  becomes  barred 
by  lapse  of  time  in  the  sense  that  the  mort- 
gagor can,  in  a  court  of  equity,  quiet  his 
title  against  the  mortgage  without  first  do* 
ing  equity  by  paying  it. 

Mortgage  *-  possession  by  mortgagee  — 
rights  conferred. 

3.  Section  55,  chap.  73,  Comp.  Stat.  1909, 
does  not  prevent  parties  to  a  mortgage  from 
stipulating  therein  for  the  investiture  of  the 
mortgagee  with  the  right  of  possession  and 
right  to  the  rents  and  profits  of  the  mort- 
gaged premises  in  the  event  of  default  on 
the  part  of  the  mortgagor;  and  in  case  tlie 
mortgage  contains  such  an  express  stipula- 
tion, and  the  mortgagee  peaceably  obtains 
possession  of  said  mortgaged  premises,  he 
may,  after  default  on  the  part  of  the  m.ort- 
gagor,  hold  such  possession  as  against  the 
mortgagor  or  his  grantees  until  said  moi-t- 
gage  is  fully  paid. 


Tax  — void  foreclosure  sale  —  possession 
under  mortgage. 

4.  Where  one  who  has  purchased  lands  at 
a  tax  foreclosure  sale,  and  gone  into  peace- 
able possession  of  the  same  under  a  sher- 
iiT*s  deed  issued  in  such  foreclosure  pro- 
ceeding, subsequently  purchases  an  out- 
standing mortgage,  not  then  barred  by  the 
statute  of  limitations,  and  it  subsequently 
transpires  that  the  foreclosure  proceeding 
under  which  he  obtained  possession  of  the 
mortgaged  premises  is  void,  he  may  never- 
theless, if  the  mortgagor  is  in  default,  de- 
fend his  possession  of  said  premises  as  a 
mortgagee  in  possession. 

(February  36,  1911.) 

APPEAL  by  defendant  from  a-  decree  of 
the  District  Court  for  Hayes  County, 
quieting  plaintffTs   title  to  certain   lands. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  F.  Hastings  for  appellant. 
Messrs.  E.  E.  Spencer  and  diaries  S. 
Roe  for  appellee. 


Wash.  211,  79  Pac.  625;  Sawyer  v.  Vermont 
Loan  &  T.  Co.  41  Wash.  524,  84  Pac.  8. 

And  in  Frink  v.  Le  Roy,  49  Cal.  314,  it 
was  held  that  the  statute  of  limitations  does 
not  run  against  the  rights  of  a  mortgagee 
who  has  entered  into  possession,  after  a 
judgment  foreclosing  the  mortgage,  under  an 
agreement  to  receive  and  apply  the  rents 
and  profits  toward  the  satisfaction  of  the 
amount  due,  and  not  to  issue  an  order  of 
sale,  so  long  as  the  debt  remains  unpaid. 

And  in  Spect  v.  Spect,  88  Cal.  437,  13 
L.R^.  137,  22  Am.  St.  Rep.  314,  26  Pac. 
203,  it  was  said  that  a  mortgagee  in  posses- 
sion does  not  lose  his  rights  as  such  by  the 
fact  that  his  right  of  action  for  his  debt 
has  become  barred  by  the  statute  of  limita- 
tions, and  that  he  can  still  resist  any  action 
to  deprive  him  of  his  security  until  the  debt 
is  paid.  To  the  same  effect  is  Booth  v.  Has- 
kins,  75  Cal.  271,  17  Pac.  225,  in  which  the 
mortgagor  sought  to  cancel  the  mortgage  as 
a  cloud  on  title. 

In  Haggart  v.  Wilczinski,  74  C.  C.  A.  17C, 
143  Fed.  22,  it  was  held  that  Mississippi 
Code  1892,  §  2733,  providing  that  when  an 
action  at  law  on  notes  secured  by  a  mort- 
gage is  barred  by  limitations,  the  remedy  in 
equity  on  the  mortgage  is  also  barred,  does 
not  apply  to  a  mortgagee  in  possession  under 
a  void  foreclosure  sale,  so  as  to  preclude 
him,  by  reason  of  the  fact  thnt  the  debt  se- 
I'ured  by  the  mortgage  was  barred,  from  com- 
pelling the  mortgagor's  heirs  to  either  afiirra 
or  disafiirm  the  sale,  and  in  event  of  dis- 
alTirmance,  from  having  judicial  foreclosure, 
so  as  to  relieve  himself  from  the  position 
of  mortgagee  in  possession.  See  also  Bryan 
V.  Brasius,  3  Ariz.  433,  31  Pac.  519,  affirmed 
in  162  U.  S.  416.  40  L.  ed.  3022,  16  Sup. 
Ct.  Rep.  803,  which  is  to  the  effect  that  a 
34  L.ILA.(N.S.) 


court  of  equity,  at  the  suit  of  the  mortgagor, 
will  not  deprive  a  mortgagee  of  possession 
until  the  mortgage  debt  is  paid,  although 
the  debt  secured  by  the  mortgage  is  barred 
by  the  statute  of  limitations. 

So  it  is  held  that  the  twentv-year  limita- 
tion fixed  by  N.  D.  Rev.  Codes  1899,  §§  5188, 
5189  (Rev.  Codes  3905,  §§  6774,  6775),  re- 
lating to  "lections  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  posses- 
sion thereof,"  and  causes  of  action  founded 
on  the  title  to  real  property,  does  not  apply 
to  equitable  causes  of  action  in  favor  of  a 
mortgagor  against  a  mortgagee  in  posses- 
sion, and  that  the  mortgagee  in  such  case  is 
entitled,  there  being  no  express  provision, 
to  the  protection  of  the  provision  Umiting 
the  time  for  the  commencement  of  actions 
not  otherwise  specified  for^  to  ten  years. 
Nash  V.  Northwest  Land  Co.  15  N.  D.  566, 
308  N.  W.  792. 

And  the  same  conclusion  has  been  reached 
by  the  courts  of  New  York  in  construing  § 
78  of  the  Code  of  Civil  Procedure,  from 
which  the  North  Dakota  statutes  above  set 
out  are  taken,  it  being  said  that  such  pro- 
visions apply  to  actions  at  law  only.  Miner 
V.  Beekman,  50  N.  Y.  337;  HubbeU  v.  Sib- 
ley, 50  N.  Y.  468. 

And  similar  South  Dakota  statutes 
(Comp.  Laws,  §§  4834-4847)  have  been  con- 
strued as  not  extending  the  period  of  limi- 
tations against  the  mortgagee  in  possession. 
Houts  V.  Hoyne,  34  S.  D.  176,  84  N.  W.  773. 

As  to  effect  of  debt  becoming  barred  by 
statute  of  limitations,  upon  riglits  and  rem- 
edies under  conveyance  absolute  on  its  face, 
but  intended  as  a  mortgage,  see  notes  to 
Sturdivant  v.  Reece,  31  L.iLA. (N.S.)  825, 
and  Mahaffy  v.  Faris,  24  L.R.A.(N.S.)  840. 

G.  J.  C. 
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Fawoett,  J.^  delivered  the  opinion  of  the 
court : 

From  a  decree  of  the  district  court  for 

Hayes  county,  quieting  plaintiff's  title  to 
the  northwest  qtiarter  of  section  19,  town- 
ship 8,  range  Si,  in  said  county,  defendant 
Louis  appeals. 

On  November  1,  1888,  one  Joseph  Camp, 
then  being  the  owner  of  the  land  in  contro- 
versy, executed  to  one  Darrow  a  promissory 
note  for  $500,  due  November  1,  1893,  and 
his  mortgage  deed  securing  the  same.  The 
mortgage  was  duly  recorded  November  10, 
1888.  i^ebruary  19,  1889,  Darrow  assigned 
the  mortgage  to  Lucretia  Jerome.  July 
11,  1892,  Camp  conveyed  to  Joseph  Z.  Bris- 
coe, and  on  October  4,  1895,  Briscoe,  his 
wife  joining,  conveyed  the  land  to  plaintifif, 
John  H.  Pettit.  This  deed  was  not  re- 
corded by  Pettit  until  March  28,  1908;  nor, 
80  far  as  the  record  shows,  was  any  claim 
of  ownership  or  right  of  possession  made  by 
Pettit  until  this  suit  was  commenced  and 
summons  served  on  September  24,  1908. 
On  August  9,  1900,  defendant  Louis  in- 
stituted proceedings  in  the  district  court  for 
Uaycs  county  to  foreclose  a  tax  lien  upon 
the  lands,  making  Briscoe  and  his  wife  de- 
fendants. Service  was  attempted  to  be  had 
upon  the  Briscoes  by  publication,  upon  an 
affidavit  of  nonresidence.  The  suit  proceed- 
ed to  decree  and  sale,  and  a  sheriff's  deed 
was  issued  to  Louis  October  15,  1901.  The 
deed  was  immediately  recorded,  and  Louis 
at  once  took  possession  of  the  premises. 
At  the  time  the  action  to  foreclose  the  tax 
lien  was  commenced  and  seryice  attempted 
by  publication,  Briscoe  and  his  wife  were, 
and  had  for  a  number  of  years  been,  actual 
residents  of  Lancaster  county,  Nebraska, 
and  defendant  now  concedes  that  the  court 
in  that  suit  did  not  have  jurisdiction  of 
the  persons  of  the  Briscoes,  and  that  his 
deed  was  therefore  void.  Defendant  Louis 
paid  all  taxes  assessed  against  the  premises 
for  the  years  3897  to  1907,  inclusive.  On 
May  23,  1901,  defendant  Louis  purchased 
the  Camp  note  and  mortgage  from  Lucretia 
Jerome,  and  received  from  her  an  assign- 
ment of  the  same,  which  was  duly  filed 
on  June  13,  1901.  On  March  9,  1905,  de- 
fendant Louis  executed  and  filed  for  record 
an  release  of  the  mortgage  referred  to;  the 
release  reciting  that  it  was  executed  "in 
consideration  of  the  payment  of  the  debt 
named  therein."  Defendant  Louis  at  all 
times,  after  entering  into  possession  of  the 
lands  under  the  sheriff's  deed  in  the  tax 
foreclosure  suit,  up  to  the  time  of  the  com- 
mencement of  this  suit,  had  been  in  the 
actual,  peaceable,  and  unchallenged  pos- 
session of  the  lands.  Plaintiff  commenced 
this  suit  September  24,  1908,  to  set  aside 
the  sheriff's  deed  obtained  by  defendant 
34LU.A.(NS.) 


Louis,  and  to  redeem  from  his  tax  lien,  and 
also  to  quiet  his  title  against  the  mortgage 
above  referred  to ;  the  prayer  as  to  the  mort- 
gage reading  as  follows:  "That  the  afore- 
said mortgage  appearing  of  record  against 
said  premises,  from  Joseph  Camp  and  Fran- 
ces Camp  to  the  defendant  Lew  E.  Darrow, 
be  decreed  not  to  be  enforceable  as  a  lien 
against  said  premises,  by  reason  of  the  lapse 
of  time,  and  the  same  be  canceled  and  dis- 
charged of  record,  and  the  cloud  upon  plain- 
tiff's title  by  reason  thereof  be  removed; 
.  .  .  that  the  title  of  this  plaintiff  in  and 
to  said  premises  be  quieted  as  against  said 
defendants,  and  all  of  them;  that  this  plain- 
tiff be  put  into  possession  of  said  prem- 
ises; and  for  such  other  and  further  relief 
as  justice  and  equity  may  require." 

Defendant  assigns  eight  principal  reasons 
why  the  judgment  of  the  district  court 
should  be  reversed.  Having  reached  the 
conclusion  that  the  seventh  assignmeht  must 
be  sustained,  and  as  that  conclusion  is  de- 
cisive of  the  case,  it  will  not  be  necessary 
to  consider  any  of  the  other  assignments. 
The  seventh  assignment  is:  "Defendant 
Louis  being  the  mortgagee  in  possession, 
plaintiff  could  only  redeem  by  paying  the 
amount  due  on  the  mortgage."  Plaintiff 
in  his  brief  concedes  that  there  is  "but  the 
one  question  to  be  determined  by  this  court, 
— the  rights  of  the  parties  herein  with  re- 
spect to  the  mortgage  involved  in  this  con- 
troversy."  As  we  understand  plaintiff's 
argument,  it  is  that  defendant  was  not  a 
mortgagee  in  possession  for  the  reasons: 
First,  that  the  release  shows  that  the  mort- 
gage had  been  paid;  second,  that  it  was 
barred  by  the  statute  of  limitations;  third, 
that  there  was  no  stipulation  in  the  mort- 
gage giving  the  mortgagee  the  right  to  the 
possession  of  the  premises  until  after  fore- 
closure of  the  same;  and,  fourth,  that  de- 
fendant never  in  any  lawful  way  obtained 
the  possession  or  right  to  the  possession 
of  the  property.  We  will  consider  these 
points  in  the  order  named. 

1.  The  release,  it  is  true,  recites  that  it 
was  executed  "in  consideration  of  the  pay- 
ment of  the  debt  named  therein."  Is  this 
recital  in  the  release  conclusive?  We  think 
not.  It  clearly  appears  that  Mr.  Louis 
thought  that,  as  against  the  owner  of  the 
fee,  he  had  obtained  a  good  title  under  his 
sheriff's  deed;  but,  in  order  to  avoid  any 
controversy  with  the  mortgagee,  he  sought 
out  the  holder  of  the  mortgage  and  pur- 
chased and  obtained  an  assignment  of  the 
same.  He  made  this  purchase  May  23, 
1901.  Nearly  four  years  thereafter,  or  on 
March  9,  1905,  no  one  in  the  meantime 
having  questioned  his  title  and  right  of 
possession,  he  executed  and  filed  the  re- 
lease.    Plaintiff   argues  that  there   is  no 
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evidence  in  the  record  to  show  that  the 
mortgage  had  not  in  fact  heen  paid.  In 
this  plaintiff  iB  in  error,  as  we  think  he 
furnished  proof  of  the  nonpayment  him- 
self. The  deposition  of  plaintiff  was  taken 
and  introduced  in  his  own  behalf. 

After  testifying  that  he  had  purchased 
the  land  in  controversy,  we  have  the  fol- 
lowing : 

Q.  About  what  date  was  that  purchase 
made? 

A.  On  the  4th  day  of  October,   1895. 

Q.  When  you  purchased  that  land,  was 
there  any  eticumbrance  on  It? 

A.  Yes,  sir;  there  was  a  mortgage  on  It 
of  $500,  given  by  Joseph  Camp  to  Lew  E. 
Darrow. 

Q.  And  the  above-described  property  was 
deeded  to  you  subject  to  that  mortgage, 
was  it? 

A.  Yes,  sir. 

Q.  Mr.  Pettit,  since  you  obtained  title 
to  said  land,  have  you  ever  paid  any  prin- 
cipal or  interest  on  that  mortgage? 

A.  No,  sir. 

If  plaintiff  had  purchased  the  land  sub- 
ject to  this  particular  mortgage,  over  nine 
years  prior  to  the  date  defendant  released 
the  same,  he  assuredly  would  be  the  one 
who  had  paid  it  if  it  had  in  fact  been 
paid.  It  is  not  to  be  presumed  that  any- 
one else  would  have  paid  it  foi'  him;  and 
having  testified  that  he  had  not  paid  any 
pari  of  the  principal  or  interest  on  it,  we 
think  it  is  quite  clearly  established  that 
the  mortgage  had  not  been  paid,  and  that 
the  release  was  executed  by  Mr.  Louis  sim- 
ply for  the  purpose  of  clearing  his  supposed 
title  upon  the  record. 

^2.  That  the  mortgage  would  have  been 
barred  at  the  time  this  suit  was  instituted 
had  a  third  party  been  attempting  to  fore- 
close the  same,  or  had  Mr.  Louis  been  at- 
tempting to  foreclose  it  without  being  in 
possession  of  the  property,  will  be  conced- 
ed; but,  in  the  hands  of  a  mortgagee  in 
possession,  a  mortgage  never  becomes  barred, 
in  the  sense  that  the  mortgagor  or  his  gran- 
tee can  ask  a  court  of  equity  to  quiet  his 
title  against  the  mortgage*  without  him- 
self doing  the  equity  by  paying  it. 

3.  There  is  this  stipulation  in  the  mort- 
gage: "The  said  first  parties  agree  to  pay 
all  taxes  and  assessments  levied  upon  said 
premises,  when  the  same  are  due  (this 
condition  the  record  shows  had  been 
broken),  and  insurance  premiums  for 
amount  of  insurance  hereinafter  specified, 
and,  if  not  so  paid,  the  holder  of  this  mort- 
gage may,  without  notice,  declare  the  whole 
sum  of  money  herein  secured  due  and  pay- 
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able  at  once,  or  may  elect  to  pay  such 
taxes,  assessments,  and  insurance  premiums, 
and  be  entitled  to  interest  on  the  same  at 
the  rate  of  10  per  cent  per  annum  until 
paid,  and  this  mortgage  shall  stand  as 
security  for  the  amount  so  paid,  with  such 
interest.  But  whether  the  holder  of  this 
mortgage  elect  to  pay  such  taxes,  assess- 
ments, or  insurance  premiums  or  not,  it 
is  distinctly  understood  that  the  holder 
hereof  may  immediately  cause  this  mort- 
gage to  be  foreclosed,  and  shall  be  entitled 
to  immediate  possession  of  the  premises, 
and  rents,  issues,  and  profits  thereof."  We 
do  not  think  that  the  words,  "the  holder 
hereof  may  immediately  cause  this  mort- 
gage to  be  foreclosed,*'  should  be  construed 
to  mean  that  he  must  cause  the  mortgage 
to  be  foreclosed  before  the  next  clause 
should  be  operative,  viz.,  "and  shall  be  en- 
titled to  immediate  possession  of  the  prem-  ' 
ises,  and  rents,  issues,  and  profits  thereof." 
The  stipulation  in  this  mortgage  appears 
to  be  substantially  the  same  as  the  one  in 
the  mortgage  under  consideration  in  Felino 
V.  K.  S.  Newcomb  Lumber  Go.  64  Neb.  335, 
337,  97  Am.  St.  Rep.  646,  89  N.  W.  765, 
756.  We  there  held:  "A  provision  in  a 
real-estate  mortgage  that,  in  case  of  a  de- 
fault in  the  payment  of  the  debt  thereby 
secured,  the  mortgagee  shall  be  entitled  to 
the  immediate  possession  of  the  premises, 
is  valid  as  to  the  parties  and  subsequent 
purchasers  and  encumbrancers  chargeable 
with  notice."  We  there  considered  §  55, 
chap.  73,  Comp.  Stat.  1909, .which  provides: 
"In  the  absence  of  stipulations  to  the  con- 
trary, the  mortgagor  of  real  estate  retains 
the  legal  title  and  right  of  possession  there- 
of." And  held:  "This  provision  leaves 
it  competent  for  the  parties  to  a  mortgage 
to  stipulate  for  the  investiture  of  the  mort- 
gagee with  the  legal  title  and  right  of  pos- 
session, which  carries  with  it  the  right 
to  the  rents  and  profits.  As  we  have  seen, 
in  this  case  the  mortgage  expressly  provided 
that  upon  the  forfeiture  of  the  mortgage, 
or  in  case  of  default  in  any  of  the  payments, 
the  mortgagee  should  be  entitled  to  the 
immediate  possession  of  the  premises.  Of 
this  provision  subsequent  purchasers  and 
encumbrancers,  including  the  plaintiff  in 
this  case,  were  as  fully  charged  with  no- 
tice as  with  ^y  other  provision  of  the  mort- 
gage. ...  In  Mclntyre  v.  Whitfield, 
13  Smedes  &  M.  88,  it  was  held  that  a 
stipulation  similar  to  the  one  contained  in 
defendant's  mortgage  might  be  enforced  by 
the  mortgagees  taking  possession  and  hold- 
ing it."  In  Hobson  v.  Huxtable,  79  Neb. 
334,  341,  112  N.  W.  658,  116  N.  W.  278,  * 
we  held:  "In  case  a  defendant  as  a  matter 
of  equity  is  entitled  to  be  subrogated  to  the 
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lien  of  a  mortgage  upon  real  estate,  it  is 
within  the  power  of  a  court  of  equity,  dm 
a  condition  precedent  to  gi-anting  equitable 
relief  to  the  owner  of  the  real  estate,  to 
compel  the  payment  of  that  mortgage,-  even 
tliough  by  its  terms  said  lien  be  barred  by 
the  statute  of  limitations."  In  Bank  of 
Alma  V.  Hamilton,  85  Neb.  441,  133  Am. 
St.  Rep.  676,  123  N.  W.  458,  we  held:  "If 
a  litigant  asks  affirmative  equitable  relief, 
he  will  be  required  to  do  justice  himself 
with  regard  to  any  equity  arising  out  of 
tlie  subject-matter  of  the  action  in  favor 
of  his  adversary,  and  the  statute  of  limita- 
tions is  no  bar  to  the  imposition  of  such 
conditions." 

4.  We  are  unable  to  concur  in  plaintiff's 
contention  that  defendant  never  in  any  law- 
ful way  obtained  the  possession  or  right  to 
the  possession  of  the  property.  He  obtained 
possession  of  the  property  under  a  deed  or- 
dered by  the  district  court,  in  a  proceeding 
which  he  though  was  in  all  respects  regular. 
He  obtained  his  possession  peaceably,  with- 
out resorting  to  any  force,  and  without  ob- 
jection from  the  plaintiff  or  anyone  else. 
He  retained  that  possession  for  over  four 
years  before  he  purchased  the  mortgage. 
Having  become  the  owner  of  the  mortgage 
while  he  was  in  peaceable  possession  of  the 
property,  and  the  mortgage  containing  a 
stipulation  authorizing  him  to  take  posses- 
sion in  the  event  of  a  default  by  the  mort- 
gagor, we  think  he  waa  entitled  to  claim 
that  he  was  in  possession  as  mortgagee, 
regardless  of  the  question  as  to  his  right 
of  possession  under  his  sheriff's  deed.  In 
Jones  on  Mortgages,  vol.  1,  4th  ed.  §  715, 
p.  619,  it  is  said:  "A  mortgagee  who  has 
acquired  possession  before  his  mortgage  be- 
came due,  by  virtue  of  some  other  title, 
is  to  be  deemed,  at  the  maturity  of  his 
mortgage,  as  holding  as  a  mortgagee  in 
possession  upon  a  forfeiture;  and  therefore, 
although  he  has  lost  the  title  under  which 
he  originally  entered,  he  may  defend  his 
possession  under  his  mortgage."  A  court 
of  equity  will  not  draw  fine  distinctions 
or  indulge  in  mere  technicalities  to  favor 
the  commission  of  a  wrong.  That  to  per- 
mit plaintiff  to  oust  defendant  of  his  pos- 
session of  the  property  in  controversy  with- 
out payment  of  the  mortgage,  subject  to 
which  plaintiff  took  his  title,  would  be  a 
wrong,  seems  to  be  too  clear  to  admit  of 
a  doubt.  Plaintiff  obtained  his  deed  Oc- 
tober 4,  1895,  subject  to  this  mortgage.  He 
kept  his  deed  off  of  the  records  for  twelve 
years.  He  never  paid  any  taxes,  or  any 
portion  of  the  principal,  or  any  instalment 
of  interest  upon  the  mortgage.  He  retained 
his  secret  ownership  of  the  property  in 
controversy  during  all  of  the  time  that  de- 
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fendant  was  foreclosing  his  tax  lien,  ob- 
taining his  sheriff's  deed,  purchasing  the 
mortgage,  and  releasing  the  same,  and  for 
more  than  three  years  thereafter.  Having 
failed  in  the  performance  of  every  duty 
required  of  him,  he  now,  after  the  land  ha» 
doubtless  gieatly  increased  in  value,  emer- 
ges from  his  hiding,  offers  to  redeem  from 
the  tax  lien,  and  boldly  asks  to  have  his 
title  quieted  against  the  mortgage,  subject 
to  which  he  took  his  title,  without  paying 
any  portion  of  the  same.  A  court  of  equity 
will   not  grant  such   an   unjust  request. 

The  judgment  of  the  District  Court  i» 
reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  permitting, 
plaintiff  to  redeem  from  the  tax  sale  by 
the  repayment  to  defendant  of  all  taxea 
paid  by  him,  with  lawful  interest,  and  for 
permanent  improvements  made  by  defend- 
ant, if  any;  and  upon  further  payment  to 
defendant  of  tlie  mortgage  in  controversy, 
with  interest  thereon  at  the  rate  of  10  per 
cent  per  annum  from  November  1,  1893, 
less  the  reasonable  rental  value  of  the  lands 
in  controversy  during  the  time  defendant 
has  been  in  possession  of  the  same. 
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FILLEY  M.  MILLER 

V. 

ANNA  M.  MILLER,  Appt. 

(—  Neb.  — ,  131  N.  W.  203.) 

Divorce  —  extreme  cruelty  — what  con- 
stitutes. 

1.  There  may  be  extreme  cruelty  justify- 
ing a  decree  of  divorce  without  physical 
injury  or  violence.  Unjustifiable  conduct 
on  the  part  of  husband  or  wife,  which  utter- 
ly destroys  the  legitimate  ends  and  objects 
of  matrimony,  may  constitute  extreme  cruel- 

ty. 

Same  —  false  charge  of  adultery. 

2.  The  mere  fact  that  a  husband  and  wife 
are  living  apart  when  false  charges  of  adult- 

Headnotes  by  Letton,  J. 


Note.  —  Charges  of  adultery  as  ground 

for  divorce. 

This  question  was  discussed  in  Mathew- 
son  V.  Mathewson,  18  L.R.A.(N.S.)  300,  and 
the  present  note  covers  only  the  cases  since 
decided. 

On  profanity  and  obscenity  as  ground  for 
divorce  as  cruel  and  inhuman  treatment,  see 
the  note  in  12  L.R.A.(N.S.)   820. 

False  charges  of  want  of  chastity,  in  con- 
junction with  the  use  of  insulting  epithets 
and  abuse  and  threats  to  assault  the  wife, 
entitle  her  to  a  divorce  on  the  ground  of 
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erv  are  wantonly  made  by  one  spouse 
against  the  other  does  not  of  itself  prevent 
such  charges  from  constituting  extreme 
cruelty. 

Same  ^  separate  llying:  ^  effect. 

3.  The  fact  of  separation  is  relevant  and 
important  only  as  it  may  aid  in  determin- 
ing the  question  whether  such  charges 
caused  great  mental  suffering  on  the  part 
of  the  spouse  wantonly  and  falsely  accused. 

(May  6,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Deuel  County 
in  plaintifTs  favor  in  an  action  for  divorce. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hoagland  &  Hoagland  and 
George  A.  Magney,  for  appellant: 

Unfounded  and  malicious  accusations  of 
infidelity  do  not  constitute  extreme  cruelty, 
when  made  by  the  wife  against  the  husband 
while  he  is  pressing  a  suit  for  divorce. 

Sample  v.   Sample,   82  Neb.   40,   116  N. 


W.  953;  McAlister  v.  McAlister,  71  Tex. 
695,  10  S.  W.  294;  Pfannebecker  v.  Pfan- 
nebecker,  133  Iowa,  425,  119  Am.  St.  Rep. 
608,  110  N.  VV.  618,  12  A.  &  E.  Ann.  Cas. 
543;  Whitney  v.  Whitney,  78  Neb.  240, 
110  N.  W.  555. 

Acts  of  the  parties  toward  each  other 
while  they  are  living  apart  are  insufficient 
to  sustain  a  decree  of  divorce  on  the 
grounds  of  cruelty. 

Whitney  v.  Whitney,  78  Neb.  240,  110 
N.  W. -555;  Sample  v..  Sample,  82  Neb. 
37,  116  N.  W.  953;  Beach  v.  Beach,  4.0kla. 
359,  46  Pac.  514;  Coe  v.  Coe,  98  Mo.  App. 
472,  72  S.  W.  707;  Loring  v.  Loring,  17 
Tex.  Civ.  App.  95,  42  S.  W.  642;  Garcia 
v.  Garcia,  60  Misc.  198,  111  N.  Y.  Supp. 
1017. 

Messrs.  Wilcox  &  Halligan,  for  appel- 
lee: 

There  was  extreme  cruelty  on  the  part 
of  the  defendant,  Sufficient  to  authorize  the 
granting  of  a  divorce. 

14  Cyc.  Law  &  Proc.  p.  606;  Sample  v. 


cruelty.  Shook  v.  Shook,  —  Tex.  Civ.  App. 
— ,  125  S.  W.  638. 

The  adoption  as  a  criterion  of  the  princi- 
ple that,  to  constitute  legal  cruelty  there 
must  be  danger  to  life,  limb,  or  health  or 
reasonable  apprehension  of  such  danger,  does 
not  entail  the  result  that  there  must  be 
physical  violence  or  reasonable  apprehension 
thereof;  for  a  husband  may,  by  a  course  of 
humiliating  insults  and  annoyances  prac- 
tised in  the  forms  in  which  ingenious  malice 
can  readily  devise,  eventually  destroy  the 
life  or  health  of  his  wife,  although  such  con- 
duct may  be  unaccompanied  by  violence, 
positive  or  threatened;  for  the  health  of  a 
sensitive  wife  may  be  as  effectually  dis- 
troyed  by  systematic  abuse,  humiliating  in- 
sults, and  annoyances,  as  by  blows  and  bat- 
teries. Kapp  V.  District  Ct.  31  Nev.  444, 
103  Pac.  235. 

If  the  charges  are  made  in  such  circum- 
stances as  to  warrant  the  issuance  of  a  di- 
vorce, a  decree  therefor  will  not  be  denied 
merely  becauae  the  wife  sometimes  exhibited 
undue  anger,  nor  because  at  the  time  that 
the  charges  were  made  the  parties  were 
separated.  Stewart  v.  Stewart,  —  Ind.  — , 
94  N.  E.  564. 

In  Spofford  v.  Spofford,  18  Idaho,  115, 
.108  Pac.  1054,  the  court  declared  that  it 
did  not  intend  to  hold,  nor  did  it  wish  to  be 
so  understood,  that  cruelty  on  the  part  of 
the  wife  may  not  become  as  much  a  cause  for 
divorce  in  favor  of  the  husband,  as  if  the 
cruelty  was  committed  by  the  husband. 

A  single  false  charge  by  affidavit  made  by 
a  wife  to  a  fraternal  order  of  which  her 
husband  is  a  member,  for  the  purpose  of 
lowering  him  in  the  estimation  of  his  asso- 
ciates, to  the  effect  that  he  is  a  drunkard, 
a  lewd  and  dissolute  person,  unfit  to  be  a 
member  of  any  fraternal  organization,  and 
that  he  had  aidmitted  that  were  it  not  for 
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his  parents  he  would  adopt  the  method  of 
living  on  the  earnings  of  a  prostitute  with 
whom  he  had  consorted  after  marriage,  may 
cause  grievous  mental  pain  and  suffering 
within  the  meaning  of  the  statute  permit- 
ting a  divorce  for  such  cause.  MacDonald 
V.  MacDonald,  155  Cal.  665,  25  L.R.A.(N.S.) 
45,  102  Pac.  927. 

Falsely  charging  the  wife  with  having 
committed  adultery  and  having  contracted 
syphilis,  in  an  action  against  her  for  divorce, 
is  sufficient  to  entitle  her  to  a  divorce  upon 
her  cross  bill,  for  cruelty  and  indignities. 
Wilson  V.  Wilson,  —  Ark.  — ,  134  S.  W.  963, 

And  cruel  treatment  or  personal  indigni- 
ties rendering  life  burdensome  within  the 
meaning  of  the  divorce  statute  do  not  re- 
quire for  their  perpetration  the  inflicting  of 
personal  violence,  but  may  be  committed  by 
false  and  continual  charges  of  unchastity 
against  the  wife,  together  with  the  hus- 
band's disavowal  of  the  authorship  of  his 
children,  and  especially  when  made  continu- 
ously in  the  presence  of  others  and  even  in 
the  presence  of  the  children.  Morris  v. 
Morris,  67  Wash.  465,  107  Pac.  186. 

So,  a  charge  of  adultery  or  unchastity 
made  by  the  husband  against  the  wife  may 
constitute  such  cruelty  as  to  render  their 
living  together  "insupportable"  within  the 
meaning  of  a  divorce  statute,  although  the 
charges  are  insufficient  seriously  to  impair 
the  health  of  the  wife.  Rivers  v.  Rivers,  — 
Tex.  Civ.  App.  — ,  133  S.  W.  524. 

And,  notwithstanding  frequent  condona- 
tions, it' should  be  left  with  the  jury  to  say 
whether  the  husband  is  entitled  to  a  divorce- 
upon  the  ground  of  cruelty,  rendering  their 
living  together  insupportable  within  the 
meaning  of  the  statute,  where  it  appears 
that  she  charged  him  with  infidelity  to  hia 
marital  vows,  and  with  dishonesty,  and  also 
committed  acts  of  personal  violence  and  fre- 
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Sample,  82  Neb.  40,  116  N.  W.  953;  Ellison 
V.  Ellison,  66  Neb.  413,  91  N.  W.  403; 
Carpenter  v.  Carpenter,  30  Kan.  712,  46 
Am.  Rep.  108,  2  Pac.  122;  MacDonald  v. 
MacDonald,  155  Cal.  665,  25  L.R.A.(N.S.) 
45,  102  Pac.  927. 

Uetton,  J.,  delivered  the  opinion  of  the 
court: 

Ihe  plaintiff  began  this  action  in  the  dis- 
trict court  of  Deuel  county  on  March  5, 
1908.  In  the  petition  he  sets  up* certain 
specific  acts  whicii  he  alleges  constitute 
extreme  cruelty  on  the  part  of  defendant. 
On  the  31st  of  July  an  amended  petition, 
omitting  the  former  allegations  as  to  cruel- 
ty, wa3  filed,  alleging  extreme  cruelty  on 
the  part  of  the  defendant  by  the  writing  of 


a  letter  to  him  about  September  9,  1907, 
containing  certain  false  and  foul  charges 
against  him  of  adultery  and  unnatural 
crimes  of  such  a  nature  that  they  caused 
him  great  humiliation  and  mental  anguish, 
and  further  charging  that  on  or  about  July 
8,  1908,  she  wrongfully  and  falsely  made 
similar  charges  to  certain  acquaintances  of 
plaintiff;  that  all  of  such  charges  were  false 
and  untrue,  and  caused  him  great  shame, 
humiliation,  and  disgrace,  as  well  as  mental 
anguish  and  suffering.  The  defense  amounts 
practically  to  a  general  denial,  with  a  plea 
that  the  plaintiff  is  not  a  resident  of  Deuel 
coiuity,  and  that  his  residence  is  in* Doug- 
las county. 

The  plaintiff  is  a  railway  mail  clerk.   He, 
together  with  his  wife  and  a  grown  daugh- 


quently  abandoned  him  for  short  periods. 
Crossett  v.  Crossett,  —  Tex.  Civ.  App.  — , 
121  S.  W.  358. 

Falsely  charging  the  wife  with  most  rep- 
rehensible conduct  is  cruel  and  inhuman 
treatment  entitling  her  to  a  divorce.  Mar- 
tin V.  Martin,  —  Iowa,  — ,  129  N.  W.  816. 

It  is  "cruel  and  inhuman  treatment,"  en- 
titling the  wife  to  a  divorce,  for  the  hus- 
band, after  nearly  forty  years  of  wedded 
life  in  which  she  has  borne  to  him  six  chil- 
dren, to  charge  her,  in  the  presence  of 
her  children,  with  unchastity.  Stewart  v. 
Stewart,  supra. 

And  cruel  and  inhuman  treatment  ren- 
dering life  burdensome  within  the  meaning 
of  the  divorce  statute  is  shown  by  proof  that 
the  husband  become  quarrelsome  and  some- 
times violent,  having  assaulted  her  upon 
two  occasions,  and  that  he  Accused  her  of 
adultery.  Folkenberg  V.  Folkenberg,  —  Or. 
— ,  114  Pac.  99. 

So,  a  husband  is  guilty  of  cruel  and  in- 
human treatment  and  personal  indignities 
entitling  the  wife  to  a  divorce,  where,  in 
the  presence  of  their  children,  he  called  her 
vile  names  imputing  a  want  of  chastity,  and 
choked  her  when  she  resented  the  imputa- 
tion, and  especially  where  he  did  not  there- 
after make  any  apologies  or  express  any  re- 
gret because  of  his  conduct.  Decker  v.  Dec- 
ker, —  Or.  — ,  108  Pac.  777. 

But  a  false  and  malicious  charge  of  adul- 
tery is  not  in  all  circumstances  such  cruel 
and  inhuman  treatment  as  will  justify  a 
divorce,  for  in  every  case  the  character  and 
condition  of  the  parties  and  their  surround- 
ings must  be  considered.  Stewart  v.  Stew- 
art, supra. 

A  party  to  the  marital  contract  who,  by 
his  attentions  to  and  intimacy  with  other 
women,  invites  remonstrances,  protests,  or 
demonstrations  from  the  wife,  mi!ist  exer- 
cise a  decree  of  forbearance  which  the  law 
would  not  have  exacted  if  he  had  been  more 
discreet;  and  he  will  not  be  granted  a  di- 
vorce, in  such  circumstances,  upon  the 
theory  that  her  resultant  abuse,  nagging, 
and  hectoring  constituted  cruel  and  inhuman 
treatment.  Spofford  v.  Spofford,  18  Idaho, 
115,  108  Pac.  1054. 
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And  the  wife's  persistent  surveillance  of 
the  husband  by  employing  a  detective  to 
shadow  him  while  he  is  on  business  trips 
is  not  such  conduct  as  entitles  him  to  a 
divorce  upon  the  ground  of  cruel  and  in- 
liuman  treatment,  if  such  acts  on  her  part 
are  prompted  by  insane  jealousy  superin- 
duced by  his  own  conduct.  Dickinson  v. 
Dickinson,  —  Tex.  Civ.  App.  — ,  138  S.  W. 
205. 

It  is  extreme  cruelty  entitling  the  wife  to 
a  divorce,  for  the  husband  repeatedly  to 
charge  her  with  adultery  and  of  contract- 
ing a  venereal  disease,  uttering  the  charges 
in  the  presence  of  her  brother,  and  to  per- 
sist in  the  truth  of  such  charges  after  a 
physician  has  certified  that  no  such  condi- 
tion was  disclosed  by  an  examination  to 
,  which  she  submitted  upon  the  husband's 
suggestion.  Wetherington  y.  Wetherington, 
57  Fla.  551,  49  So.  549. 

So,  calling  the  wife  many  vile  names,  ac* 
cusing  her  of  being  a  thief,  and  charging 
her  with  infidelity  to  the  marriage  vows,  is 
extreme  cruelty  entitling  her  to  a  divorce. 
Delor  y.  Delor,  159  Mich.  624,  124  N.  W. 
544. 

And  even  if  a  charge  by  the  wife  against 
the  husband  of  incest  with  his  own  daughter 
is  not  necessarily  extreme  cruelty  entitling 
him  to  a  divorce,  he  will  be  granted  relief 
upon  that  ground  where  the  charges  are 
made  maliciously  and  repeatedly  to  various 
persons,  and  the  wife  never  hesitates  to  use 
the  most  abusive  language  to  the  husband 
and  his  children,  ''sometimes  in  anger  and 
sometimes  with  the  apparent  purpose  and 
intention  of  accomplishing  some  desired  re- 
sult." Pedersen  v.  Pedersen,  88  Neb.  65, 
128  N.  W.  649. 

And  where  the  wife  continually  calls  her 
husband  opprobrious  names,  and  accuses 
him  with  improperly  associating  with  other 
women,  and  has  refused  for  a  number  of 
years  to  cohabit  with  him  because  she  has 
not  liked  him  from  the  time  of  the  mar- 
riage, he  is  entitled  to  a  divorce  upon  the 
ground  of  extreme  crueltv.  Waldhorn  y. 
Waldhorn,  —  Mich.  — ,  130  N.  W.  199. 
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ter  by  a  former  wife,  resided  in  Omaha  until 
July,  1905,  at  which  time  he  filed  a  pe- 
tition in  the  district  court  of  Douglas  coun- 
ty, praying  for  a  divorce  from  the  defend- 
ant on  the  ground  of  extreme  cruelty.  He 
left  defendant  on  that  day,  and  has  resided 
apart  from  her  ever  since.  An  answer  was 
filed,  praying  that  the  divorce  be  denied 
and  for  a  decree  of  separate  maintenance 
and  support.  After  the  testimony  was  in- 
troduced, the  plaintiff  dismissed  the  action 
without  prejudice,  but  the  court  gave  de- 
fendant a  judgment  for  support  in  the  sum 
of  $25  per  month.  ^ 

1.  About  the  time  the  first  action  for 
divorce  was  brought,  the  plaintiff  obtained 
permission  from  the  postoffice  department 
to  remove  his  residence  from  Douglas  coun- 
ty to  Deuel  county,  where  his  brother  lives. 
Plaintiff's  run  extends  from  Omaha  to 
Cheyenne.  He  works  six  days,  and  rests 
for  the  next  seven  days.  He  rents  a  room 
in  each  of  these  cities  to  occupy  while  tak- 
ing his  regular  runs,  but  spends  the  time 
between  runs  at  his  brother's  home,  in 
Deuel  county.  His  daughter  also  makes 
her  home  there  during  her  vacations,  but 
attends  school  at  North  Platte  while  school 
is  in  session.  Plaintiff  has  never  voted  in 
Deuel  county,  but  has  served  as  a  juror 
there,  and  he  has  not  voted  in  Douglas 
county  since  he  moved.  We  feel  satisfied 
that  he  is  a  bona  fide  resident  of  Deuel 
county,  and  entitled  to  maintain  this  action 
in  the  district  court  of  that  county. 

2.  It  is  unnecessary  in  the  consideration 
of  this  case  to  relate  the  acts  and  doings 
of  the  defendant  which  are  relied  upon  to 
sustain  the  decree  of  divorce.  We  are  satis- 
fied that  they  would  be  sufiicient  to  con- 
stitute extreme  cruelty  on  the  part  of  a 
wife  toward  a  husband  if  they  were  living 
together  at  the  time  of  their  commission. 
The  parties,  however,  at  this  time  were 
living  apart,  and  the  question  is  presented 
whether  such  acts  constitute  a  sufficient 
foundation  for  a  decree  of  divorce  under 
such  circumstances,  and  when  a  decree 
for  separate  maintenance  is  in  force  against 
the  husband.  The  actions  of  defendant, 
and  the  charges  made  by  her  as  testified 
to  by  the  three  witnesses  called  by  the  plain- 
tiff, were  clearly  of  a  nature  such  as  to 
bring  him  into  public  disgrace  and  igno- 
miny. A  person  of  whom  such  words  were 
spoken  must  necessarily  suffer  extreme 
shame,  humiliation,  and  anguish  of  mind. 
The  plaintiff  testifies  that  he  was  thereby 
compelled  to  shun  the  busy  streets,  to  keep 
away  from  his  friends  and  acquaintances, 
and  that  he  suffered  extreme  shame,  humil- 
iation,  and  mental  agony. 

An  unfounded  and  malicious  accusation 
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of  infidelity  when  made  by  the  husband 
against  the  wife  is  usually  held  to  consti- 
tute such  extreme  cruelty  as  to  warrant  a 
divorce.  Walton  v.  Walton,  57  Neb.  102, 
77  N.  W.  392;  Ellison  v.  Ellison,  65  Neb. 
412,  91  N.  W.  403.  Cases  holding  the  con- 
verse of  this  doctrine  are  not  so  common, 
but,  upon  principle,  where  the  accusations 
are  of  the  gross  and  vile  nature  of  those 
made  by  the  defendant  in  this  case,  are 
wantonly  and  falsely  made,  and  where  they 
have  the  result  testified  to  by  the  plaintiff, 
we  see  no  reason  why  the  sex  of  the  injured 
party  should  change  the  rule.  Perhaps 
where  a  charge  of  adultery  is  made  by  the 
wife,  the  tougher  fiber  of  the  male  makes 
him  better  able  to  sustain  the  charge  with 
equanimity  than  one  of  the  gentler  sex 
under  a  like  accusation,  and  hence  few 
cases  are  to  be  found  where  such  an  ac- 
cusation made  against  the  husband,  stand- 
ing alone,  is  held  to  be  extreme  cruelty. 
But,  where  the  charge  is  bestiality  and  un- 
natural crime,  and  the  result  of  the  accusa- 
tion is  shown  to  be  as  destructive  of  the 
purpose  of  the  marriage  relation  as  that 
of  a  false  charge  of  adultery  against  a 
wife,  the  matter  of  sex  alone  should  make 
no  difference  in  the  legal  effect.  MacDonald 
V.  MacDonald,  155  Cal.  665,  25  L.R.A. 
(N.S.)  45,  102  Pac.  927;  Myers  v.  Myers, 
88  Neb.  656,  130  N.  W.  254. 

Upon  the  question  of  the  effect  of  the 
separation  upon  the  right  of  the  husband 
to  a  divorce  for  extreme  cruelty  consisting 
of  false  and  scandalous  charges,  we  are 
of  the  same  opinion  as  that  expressed  by 
the  supreme  court  of  California  in  Mac- 
Donald V.  MacDonald,  supra,  which  is  sub- 
stantially that  the  mere  fact  that  the  par- 
ties are  living  apart  when  false  charges  are 
maliciously  made  by  one  spouse  against  the 
other  does  not  necessarily  prevent  such 
charges  constituting  extreme  cruelty. 

It  is  relevant  and  important  only  as  it 
may  aid  in  determining  the  question  wheth- 
er such  charges  inflicted  grievous  mental 
suffering  upon  the  injured  party.  See  also 
1  Bishop.  Marr.  Div.  &  Sep.  §§  1282,  1300, 
1302,  1306;  1  Nelson,  Div.  &  Sep.  p.  306. 
While  the  words  and  acts  of  the  defendant 
perhaps  were  not  so  aggravating  and  un- 
bearable as  they  would  have  been  if  the  par- 
ties had  been  living  together,  yet  the  very 
fact  that  it  is  the  wife  who  makes  such 
charges  against  the  husband  must  inevitably 
tend  to  render  them  more  credible  than  if 
made  by  a  stranger.  We  cannot  see  that 
the  fact  that  the  marriage  bond  has  been 
weakened  to  a  certain  extent  can  or  should 
operate  to  take  away  the  sting  and  venom 
of  false  charges,  or  render  that  innocuous 
which  under  other  circumstances  would  con- 
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stitute  such  extreme  cruelty  as  is  recog- 
nized by  the  law  as  a  just  and  proper 
ground  for  the  entire  dissolution  of  the 
marriage  tie.  The  effect  upon  the  plaintiff's 
peace  of  mind  would  be  equally  great  in 
the  one  case  as  in  the  other. 

We  are  disposed  to  view  with  charity 
some  of  the  actions  of  the  defendant  in  this 
case  on  account  of  her  time  of  life,  but 
under  all  the  evidence  we  think  the  decree 
of  the  District  Court  was  justified.  It  is 
therefore  affirmed. 

Fawcett,  J.,  concurs  in  the  conclusion. 


NORTH  DAKOTA  SXTPRKME  COURT. 

FRANK  WEBER,  Respt., 

V.       . 

W.  J.   LEWIS,  Appt 

C—  N.  D.  — ,  126  N.  W.  105.) 

Pleading  —  complaint  —  construction 
on  demurrer. 

1.  A  complaint  when  attacked  by  demur- 
rer upon  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 

Headnotes  by  Fisk,  J. 


tion  will  be  liberally  construed  and  upheld^ 
where  it  contains  allegations  of  facts  suffi- 
cient  to  reasonable  and  fairly  apprise  the 
defendant  of  the  nature  of  the  claim  against 
him. 

Same  —  insufficient  complaint  —  rem-> 
edy. 

2.  If  the  substantial  facts  which  consti- 
tute a  cause  of  action  are  stated  in  a  com- 
plaint, or  can  be  inferred  by  reasonable 
intendment  from  the  matters  which  are  set 
forth,  although  the  allegations  of  these  facts 
are  imperfect,  incomplete,  and  defective, 
such  insufficiency  pertaining,  however,  to 
form  rather  than  substance,  the  proper  mode 
of  correction  is  not  by  •  demurrer,  but  by 
motion  to  make  the  averments  more  definite 
and  certain  by  amendment. 

Same  —  demurrer  —  grounds  —  plead- 
ing legal  conclusions. 

3.  Under  the  Code  system  of  pleading,  the 
allegation  of  a  legal  conclusion,  instead  of 
the  facts  upon  which  it  is  based,  does  not 
usually  render  a  pleading  bad  on  general  de- 
murrer. 

Same  —  action  on  implied  contract  — » 
promise  to  pay  —  necessity  for  allega- 
tion of. 

4.  Under  the  Code  system  of  pleading,  in 
actions  to  recover  on  implied  contracts,  it 
is  neither  necessary  nor  proper  to  allege  a 
promise  to  pay  on  defendant's  part. 

Same  —  common  counts  ^  sufficiency. 

5.  The  function  of  a  complaint  is  to  in- 
form defendant  of  the  nature  of  plaintiff's 


Note.  ^»  Su^ciency      of      the      common 
counts  under  the  Code. 

The  conclusion  reached  in  the  above  case, 
that  if  a  complaint  or  petition  (  which  are 
the  terms  used  in  the  Codes  to  designate 
what  was  known  as  the  declaration  at  com- 
mon law)  states  a  cause  of  action  sufficient 
under  the  common  counts  at  common  law, 
it  will  be  good  as  against  a  general  demur- 
rer, has  also  been  announced  in  numerous 
cases,  though  a  few  individual  judges  have 
been  somewhat  emphatic  in  their  disapprov- 
al thereof.  Goodridge  v.  Union  P.  R.  Co.  35 
Fed.  36;  McCreary  v.  Taylor,  38  Ark.  393; 
Reynolds  v.  Jourdan,  6  Cal.  108;  Freeborn 
V.  Glazer,  10  Cal.  337;  Hunt  v.  San  Fran- 
cisco, 11  Cal.  250;  De  Witt  v.  Porter,  13 
Cal.  171 ;  Miller  v.  Van  Tassel,  24  Cal.  459; 
Friermuth  v.  Friermuth,  46  Cal.  42;  Pavi- 
sich  v.  Bean,  48  Cal.  364;  Magee  v.  Kast, 
49  Cal.  141 ;  De  La  Guerra  v.  Newhall,  55 
Cal.  21;  Clay  v.  Carroll,  67  Cal.  19,  6  Pac. 
874;  Manning  v.  Dallas,  73  Cal.  420,  15  Pac. 
34;  Leeke  v.  Hancock,  76  Cal.  127,  17  Pac. 
937;  Dashaway  Asso.  v.  Rogers,  79  Cal.  211, 
21  Pac.  742;  Castagnino  v.  Balletta,  82  Cal. 
257,  23  Pac.  127;  Brown  v.  Board  of  Edu- 
cation, 103  Cal.  531,  37  Pac.  503;  Barrere 
V.  Somps,  113  Cal.  97,  45  Pac.  177,  572; 
Minor  v.  Baldridge,  123  Cal.  187,  55  Pac. 
783;  Nichols  v.  Randall,  136  Cal.  426,  69 
Pac.  26;  Wilcox  v.  Jamieson,  20  Colo.  158, 
36  Pac.  902;  Henry  Invest.  Co.  ▼.  Semonian, 
40  Colo.  269.  90  Pac.  682;  Kerstetter  v.  Ray- 
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mond,  10  Ind.  199;  Brown  v.  Perry,  14  Ind. 
32;  Wolf  V.  Shofield,  38  Ind.  175;  Curran  v. 
Curran,  40  Ind.  473;  Jennings  County  v, 
Verbarg,  63  Ind.  107;  Jenney  Electric  Co. 
V.  Branham,  145  Ind.  314,  33  L.R.A.  395, 
41  N.  E.  448;  Field  v.  Brown,  146  Ind. 
293,  45  N.  E.  464;  Emslie  v.  Leavenworth,  20 
Kan.  562;  Barons  v.  Brown,  25  Kan.  411; 
Schwartzel  V.  Karnes,  2  Kan.  App.  782,  44 
Pac.  41;  Carroll  v.  Paul,  16  Mo.  226;  Stout 
V.  St.  Louis  Tribune  Co.  52  Mo.  342  •  Mansur 
V.  Botts,  80  Mo.  651 ;  Moore  v.  H.  Gaus  & 
Sons  Mfg.  Co.  113  Mo.  98,  20  S.  W.  975; 
Glover  v.  Henderson,  120  Mo.  307,  41  Anu 
St.  Rep.  695,  25  S.  W.  175;  Warder  v.  Seitz„ 
157  Mo.  140,  57  S.  W.  537;  Henderson  v. 
V.  Mace,  64  Mo.  App.  393;  Richardson  v. 
Moffitt-West  Drug  Co.  92  Mo.  App.  515,  6» 
S.  W.  308;  Higgins  v.  Germaine,  1  Mont. 
230;  White  Pine  County  Bank  V.  Sadler,  19" 
Nev.  98,  6  Pac.  941;  Farron  v.  Sherwood, 
17  N.  Y.  227 ;  Moffet  v.  Sackett,  ]  8  N.  Y.  522 ; 
Hosley  v.  Black,  28  N.  Y.  438,  26  How.  Pr. 
97;  Hurst  v.  Litchfield,  39  N.  Y.  377;  Fells 
V.  Vestvali,  2  Keves,  152;  Sherman  v.  New 
York  C.  R.  Co.  22  Barb.  239;  Atkinson  v. 
Collins,  30  Barb.  430,  9  Abb.  Pr.  354;  Doh- 
erty  v.  Shields,  86  Hun,  303,  33  N.  Y. 
Supp.  497;  Baumann  v.  Manhattan  Con- 
sumers' Brewing  Co.  97  App.  Div.  470,  89- 
N.  Y.  Supp.  1088;  Worthington  v.  Worth- 
ington,  100  App.  Div.  332,  91  N.  Y.  Supp. 
443;  Cudlipp  v.  Whipple,  4  Duer,  810; 
Rogers  v.  Verona,  1  Bosw.  417;  Adams  v. 
Holley,  12  How.  Pr.     326;  Dollner  v.  Gib- 


1910. 


WEBER  V.   LEWIS. 


365 


demand,  to  the  end  that  he  may  prepare  for 
his  defense:  and,  if  sufficient  facts  are  al- 
leged or  may  reasonably  be  inferred  to  con- 
stitute a  good  declaration  under  the  com- 
mon coun£  at  common  law,  the  same  will 
be  sustained  as  against  an  attack  by  gen- 
eral demurrer. 

(Spalding,  J.,  dissents.) 
(April  9,  1910.) 

APPEAL  by  defendant  from  an  order  of 
the  La  Moure  County  Court  overruling 
a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  for  work  performed,  ma- 
chinery used,  cattle  sold,  grain  stored,  and 
materials    furnished.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis,  Warren,  &  Hutchinson, 
for  appellant: 

The  complaint  does  not  state  a  cause  of 
action. 

Piercy  v.  Sabin,  10  Cal.  22,  70  Am.  Dec. 
«92;  1  Estee,  PI.  4th  ed.  pp.  166,  167,  218. 
219;  Moor6  v.  Besse,  30  Cal.  672;  Hicks 
V.  Murray,  43  Cal.  522;  Slwood  v.  Qardner, 
45  N.  Y.  349;  First  Nat.  Bank  v.  Laughlin, 
4  N.  D.  391,  61  N.  W.  473;  Jasper  v.  Hazen, 
2  N.  D.  401,  51  N.  W.  583;  Green  v.  Palmer, 
15  Cal.  411,  76  Am.  Dec.  492;  Northern 
R.  Go.  V.  Jordan,  87  Cal.  23,  25  Pae.  273; 
Cordier  v.   Schloss  &  Heilbroner,   12   Cal. 


147;  Riddle  v.  Baker,  13  Cal.  302;  Buena 
Vista  Fruit  &  Vineyard  Co.  v.  Tuohy,  107 
Cal.  243,  40  Pac.  386;  4  Enc.  PI.  &  Pr. 
p.  600;  McConnoughey  v.  Weider,  2  Iowa, 
408;  Miller  v.  Van  Tassel,  24  Cal.  459; 
Baltzell  V.  Nosier,  1  Iowa,  588,  63  Am.  Dec. 
466;  Thompson  v.  Munger,  15  Tex.  523, 
65  Am.  Dec.  176. 

Under  the  Code  system  of  pleading  the 
complaint  should  contain  the  substance  of 
the  declaration   under  the  former   system. 

Conaughty  v.  Nichols,  42  N.  Y.  86. 

A  demurrer  to  a  declaration  on  the 
ground  that  it  is  uncertain,  doubtful,  and 
ambiguous  will  be  sustained. 

Addison  v.  Lake  Shore  &  M.  S.  R.  Co. 
48  Mich.  155,  12  N.  W.  42. 

Mr.  M.  C.  Lasell,  for  respondent: 

The  test  as  to  whether  a  petition  can 
resist  general  demurrer  is  whether  defend- 
ant could  admit  all  that  is  alleged,  and 
escape  liability. 

Douglas,  A.  k  G.  R.  Co.  v.  Swindle,  2 
Ga.  App.  550,  59  S.  E.  600;  051itio  Stone 
Co.  V.  Ridge,  —  Ind.  — ,  80  N.  E.  441; 
Dresser  v.  Mercantile  Trust  Co.  124  App. 
Div.  891,  108  N.  Y.  Supp.  577;  Thompson 
V.  Mills,  45  Tex.  CTiv.  App.  642,  101  S.  W. 
560;  Grain  v.  Aldrich,  38  Cal.  514,  99  Am. 
Dec.  423;  Morse  v.  Swan,  2  Mont.  309; 
Smith  V.  Jordan,  13  Minn.  264,  Gil.  246, 
97  Am.  Dec  232;   Bliss,  Code  PI.  3d  ed. 


son,  3  N.  Y.  Code  Rep.  153;  Jones  Mial, 
82  N.  C.  252;  Burton  v.  Rosemary  Mfg. 
Co.  132  N.  C.  17,  43  S.  E.  480;  Middle- 
port  Woolen  Mills  Co.  v.  Titus,  35  Ohio 
St.  263;  Hazen  V.  O'Connor,  14  Ohio  C.  C. 
529,  8  Ohio  C.  D.  87;  Holmes  v.  Holland, 
11  Ohio  Dec.  Reprint,  768;  Fox  v.  Easter, 
10  Okla.  527,  62  Pac.  283;  Kilpatrick-Koch 
Dry-Goods  Co.  v.  Box,  13  Utah,  494,  45 
Pac  629;  Portsmouth  Cotton  Oil  Ref.  Co. 
V.  Oliver  Ref.  Co.  109  Va.  513,  132  Am.  St. 
Rep.  924,  64  S.  E.  56;  Williams  v.  Brun- 
son,  41  Wis.  418;  Thomson  v.  Elton,  109 
Wis.   589,  85  N.  W.  425. 

In  Pleasant  v.  Samuels,  114  Cal.  34,  45 
Pae.  998,  it  was  declared  that  the  objec- 
tion that  the  common  counts  were  incon- 
sistent with  the  provision  of  the  Code  that 
a  con^plaint  must  state  the  facts  constitut- 
ing the  cause  of  action  in  ordinary  and  con- 
•cise  language,  and  were  therefore  insuffi- 
cient, was  not  tenable.  The  court  went  on 
to  say  that  it  was  held  in  that  state  at 
an  early  day,  and  had  since  been  repeated- 
ly held,  that  the  common  counts  might  be 
used  to  state  a  cause  of  action  notwith- 
-atanding  the  provision  referred  to. 

And  in  Campbell  v.  Shi  land,  14  Colo. 
491,  23  Pac  324,  it  was  held  that  a  count 
in  mdebiiatut  a89wnupB%t  framed  substan- 
tially as  required  at  common  law  was  a 
-sufficient  compliance  with  the  Code  man- 
date as  to  allegations  of  fact.  The  court 
went  on  to  say  that  this  position  was  more 
•easily  reconciled  with  the  underlying  prin- 
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ciples  of  Code  pleading,  because  of  the 
further  provision  which  excused  setting 
forth  in  the  first  instance  the  items  of  an 
account,  but  which  required  the  delivery 
of  a  copy  thereof  upon   demand   therefor. 

The  practice  act  ox  Connecticut  specific- 
ally provides  that  the  common  counts  may 
be  used  to  commence  an  action.  McVane 
v.  Williams,  50  Conn.  548 ;  Goodrich  v.  Stan- 
ton, 71  Conn.  418,  42  Atl.  74;  Goodrich 
V.  Alfred,  72  Conn.  257,  43  Atl.  1041. 

But  in  Merritt  v.  Glidden,  39  Cal.  564,  2 
Am.  Rep.  479,  and  Shade  v.  Sisson  Mill  & 
Lumber  Co.  115  Cal.  357,  47  Pac  135,  it 
was  held  that  while  a  complaint  following 
common-law  forms  was  gooa  against  a  gen- 
eral demurrer,  it  was  not  good  against  a 
special  demurrer,  upon  the  gound  that  it 
was    unintelligible    or   uncertein. 

And  in  Laws  v.  McCarty,  1  Handy 
(Ohio)  191,  it  was  stated  that  the  ob- 
jection that  the  petition  was  in  the  form 
of  the  common  counts  might,  ''possibly"  be 
a  ground  of  demurrer  or  of  a  motion  to 
make  the  petition  more  definite  and  cer- 
tain, but  it  did  not  afford  a  ground  to 
strike  the  petition  from  files. 

And  in  Kauffman  v.  Jacobs,  4  Pa.  Co.  Ct. 
462,  the  court,  under  the  provision  of  the 
Pennsylvania  civil  procedure  act  that  the 
plaintifTs  declaration  should  consist  of 
a  concise  statement  of  the  plaintiff's  de- 
mand, accompanied  by  copies  of  notes,  con- 
tracts, etc.,  refused  to  strike  from  the 
files  a  declaration  which   it  designated  at 
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§  417;  Waggy  v.  Scott,  29  Or.  386,  45  Pac. 
774;  Jackson  v.  Stearns,  48  Or.  25,  5  L.R.A. 
(N.S.)  390,  84  Pac.  798;  Western  U.  Teleg. 
Co.  V.  Milton,  53  Fla.  484,  11  L.R.A,(N.S.) 
560,  125  Am.  St.  Rep.  1077,  43  So.  495; 
United  States  v.  White,  2  Hill,  59,  37  Am. 
Dec.  374;  Lane  v.  Levillian,  4  Ark.  76, 
37  Am.  Dec.  769;  Duppa  v.  Mayo,  1  Wms* 
Saund.  276;  Bressey  v.  Humphreys,  Cro. 
Jac.  557;  Comyns'  Dig.  Pleader,  2,  3;  Smith 
V.  Solomon,  1  Colo.  170,  91  Am.  Dec.  711, 
1  Chitty.  PI.  664;  Freeland  v.  McCullough, 
1  Denio,  414,  43  Am.  Dec.  685;  Mumford 
V.  Fitzhugh,  18  Johns.  457;  Brown  v.  Steb- 
bins,  4  Hill,  l64;  Whitney  v.  Crosby,  3 
Caines,  89;  Gidney  v.  Blake,  11  Johns.  54; 
Martin  v.  Williams,  13  Johns.  264;  MoncU 
y.  Colden,  13  Johns.  395,  7  Am.  Dec.  390. 


Uncertainty  is  not  a  ground  of  demurrer 
under  the  Code,  but  is  ground  for  a  motion, 
to  compel  the  plaintiff  to  make  his  pleading, 
more  certain. 

Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  Wilcox  v.  Scallon,  133  Wis.  52U 
113  N.  W.  948;  Williamson  v.  Yingling^ 
80  Ind.  383,  93  Ind.  44;  Connersville  v. 
Connersville  Hydraulic  Co.  86  Ind.  236; 
Hart  V.  Crawford,  41  Ind.  199;  Lewis  v. 
Edwards,  44  Ind.  336;  Busta  v.  Wardall,. 
3  S.  D.  141,  52  N.  W.  418. 

Contrary  to  the  common-law  rule,  every 
reasonable  intendment  and  presumption  i» 
to  be  in  favor  of  the  pleading. 

Morse  ▼.  Gilman,  16  Wis.  505;  Busta  v. 
Wardall,  3  S.  D.  141,  52  N.  W.  418 ;  Emer- 
son ▼.  Nash,  124  Wis.  369,  70  L.R.A.  326,, 


"a  common-law  declaration,  containing 
two  of  the  common  counts;  viz.,  a  counl 
for  goods  sold  and  delivered,  and  a  count 
upon  an  account  stated."  The  court  went 
on  to  say,  however,  that  this  was  not  to  be 
understood  as  committing  it  to  the  posi- 
tion that  in  every  case  a  common-law  dec- 
laration constituted  the  statement  required 
by  the  acts  of  assembly  and  the  rules  uf  the 
court,  and  that  in  any  case  where  the  narr. 
or  statement  was  so  defective  as  to  be  in- 
sufficient to  fully  inform  the  defendant  of 
the  nature,  character,  and  extent  of  the 
plaintiff's  daim,  it  would  strike  off,  on 
motion,  or  direct  an  amended  statement  to 
be  filed. 

And  the  conclusion  reached  in  Webeb  v. 
Lewis,  that  the  proper  mode  of  correcting 
such  a  complaint  is  not  by  demurrer,  but 
by  motion  to  make  the  averments  more 
definite  and  certain  by  amendment,  finds 
support  in  the  following  cases:  Ball  v.  Ful- 
ton County,  31  Ark.  379;  Water  Power  Co. 
V.  McMurray,  24  Kan.  62;  Jenson  v.  Lee, 
67  Kan.  539,  73  Pac.  72;  Tessier  v.  Reed, 
17  Neb.  105,  22  N.  W.  225;  Small  v.  Pof- 
fenbarger,  32  Neb.  234,  49  N.  W.  337; 
Grannis  v.  Hooker,  29  Wis.  65;  and  in 
Meagher  v.  Morgan,  3  Kan.  372,  87  Am. 
Dec.  476;  and  Clark  v.  Fensky,  3  Kan.  389, 
in  both  of  which  it  was  declared  that  the 
proper  mode  of  attacking  such  complaints 
was  by  motion  to  make  more  specific. 

Some  judges,  however,  have  not  accepted 
the  prevailing  rule  without  a  protest.  Thus 
in  Abadie  v.  Carrillo,  32  Cal.  172,  Mr.  Jus- 
tice Sanderson,  in  delivering  the  concurring 
opinion,  used  the  following  language:  "If 
the  question  presented  by  the  record  in  this 
case  was  new,  I  should  be  inclined  to  hold 
the  complaint  bad,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Notwithstanding  the 
many  decisions  to  the  contrary,  I  have 
never  been  able  to  regard  the  common  counts 
as  consistent  with  our  code  of  practice, 
which  was  intended  to  provide  a  uniform 
mode  of  pleading  in  all  cases.  The  funda* 
mental  rule  in  our  system  of  pleading  re- 
quires a  statement  of  the  facts  constituting 
the  cause  of  action  or  defense  in  ordinary 
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and  concise  language,  so  that  the  precise- 
matters  intended  may  appear  upon  the  face- 
qf  the  pleading,  and  the  opposite  party 
need  not  be  put  upon  bis  outside  knowledge 
for  the  purpose  of  ascertaining  what  is 
meant.  I  do  not  think  the  common  counta 
satisfy  this  rule,  and  must  regard  their  re- 
tention as  impairing  the  symmetry  of  our 
system;  but  a  contrary  view  was  adopted 
at  the  outset,  and  has  been  uniformly  ad- 
hered to  since.  The  matter  is  not  of  suffi- 
cient importance  to  justify  us  in  disturb- 
ing a  rule  so  long  settled.'' 

And  in  Kimball  v.  Lyon,  19  Colo.  266^ 
35  Pac.  44^  Mr.  Justice  Elliott,  in  deliver- 
ing the  opinion  of  the  court,  said  that  the 
complaint  stated  "the  different  causes  of 
action  in  general  terms,  much  like  the 
common  counts  for  goods  sold  and  deliv- 
ered and  for  work  done  and  performed. 
Such  mode  of  pleading  is  not  favored  by 
the  Code." 

And  in  Penn.  Mut.  L.  Ins.  Co.  v.  Con- 
oughy,  54  Neb.  123,  74  N.  W.  422,  it  wcla 
declared  that  the  Code  of  Civil  Procedure 
required  the  pleader  to  state  the  facts  con- 
stituting his  cause  of  action  in  ordinary 
and  concise  language,  and  that  the  practice 
of  adding  a  "common  count"  in  a  pleadings 
was  not  contemplated  by  the  Code. 

A  condemnation  of  this  method  of  plead- 
ing under  the  Code  is  found  also  in  Pioneer 
Fuel  Co.  V.  Hager,  67  Minn.  76,  47  Am. 
St.  Rep.  674,  581  N.  W.  828,  which  is  suffi- 
ciently  set  forth  in  Judge  Spalding'3  dis- 
senting opinion. 

And  the  criticisms  of  Professor  Pom- 
eroy,  probably  the  ablest  defender  that  the 
system  of  Code  pleading  has  had,  are  suffi- 
ciently set  forth  in  the  two  opinions  in 
Webeb  v.  Lewis. 

These  protests,  however,  lose  much  of 
their  force  when  it  is  considered  that  in 
all  the  numerous  cases  cited  herein  few,  if 
any,  of  the  complaints  contained  the  aver- 
ments necessary  to  make  them  good  declara- 
tions upon  the  common  counts  at  common 
law.  Originally  there  were  four  common 
counts  in  assumpsit :  Indebitatus  assumpsit, 
quantum  meruit,  quantum  valebant,  and 
insimul  oomputassent  on  account  stated.  Of 
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109   Am.    St.   Hep.   944,   102   N.   W.   921) 
Milwaukee  Trust  Co.  v.  Van  Valkenburgh, 

132  Wis.  638,  112  N.  W.  1083;   Miller  v. 
Bayer,  04  Wia.  123,  68  N.  W.  869. 

In  determining  whether  a  complaint 
states  a  cause  of  action,  the  question  is 
whether  the  language  used  will  permit  a 
construction  which  will  sustain  the  plead- 
ings, and  to  that  end  that  effect  should  be 
given  to  its  allegations  which  will  support 
rather  than  defeat  it. 

Kliefoth  V.  Northwestern  Iron  Co.  98 
Wis.  495,  74  N.  W.  356;  Wilcox  v.  Scallon, 

133  Wis.  521,  113  N.  W.  948. 

In  the  construction  of  a  pleading  for  the 
purpose  of  determining  its  effect,  its  al- 
legations should  be  liberally  construed  with 


a  view  to  substimtial  justice  between  the 
parties. 

Manning  v.  School  Dist  No.  6,  124  Wis. 
84,  102  N.  W.  356;  Morse  v.  Oilman,  16 
Wis.  505;  Miller  v.  Bayer,  94  Wis.  123, 
68  N.  W.  869;  Ean  v.  Chicago,  M.  &  St. 
P.  R.  Co.  95  Wis.  69,  69  N.  W.  997;  Miles 
V.  Mutual  Reserve  Fund  Life  Asso.  lOS- 
Wis.  421,  84  N.  W.  169;  Bassett  v.  Warner, 
23  Wis.  673;  Koepke  v.  Winterfield,  116 
Wis.  44,  92  N.  W.  437;  Kliefoth  v.  North- 
western  Iron  Co.  98  Wis.  495,  74  N.  W. 
356;  Milwaukee  Trust  Co.  v.  Van  Valken- 
burgh, 132  Wis.  638,  112  N.  W.  1083; 
Emerson  v.  Nash,  124  Wis.  369,  70  L.R.A. 
326,  109  Am.  St.  Rep.  944,  102  N.  W.  921; 
Donovan  v.  St.  Anthony  &  D.  Elevator  Co. 
7  N.  D.  613,  66  Am.  St.  Rep.  674,  75  N.  W. 


these  the  indehitatus  count  was  the  most 
common,  and  the  necessary  averments  there- 
in may'  be  best  seen  by  quoting  the  form 
given  in  1  Chitty,  PI.  1812  ed.  334 :     "That 

the  deiendant  on  the  day  of  ,  at 

,  in  the  county  of ,  was  indebted  to 

the  plaintiff  in  a  named  sum  of  money,  for 
real  property  or  goods  sold,  or  for  personal 
services,  or  for  money  lent,  paid,  or  had 
and  received,  or  for  interest,  or  for  some 
other  pre-existing  debt  on  simple  contract, 
incurred  at  the  defendant's  request;  and 
that  being  so  indebted,  the  deiendant,  in 
consideration   thereof,    afterwards,   to   wit, 

on  the  day  and  year  aforesaid,  at  

aforesaid,  in  the  county  aforesaid,  under- 
took, and  faithfully  promised  the  plaintiff 
to  pay  him  the  said  sum  of  money,  when  he, 
the  said  defendant,  should  be  thereunto  aft- 
erwards requested."  And  the  forms  of  the 
other  counts  were  substantially  like  this 
one.  They  all  contained  the  averment  that 
the  indebtedness  was  incurred  at  the  de- 
fendant's request,  and  that  the  defendant 
promised  to  pay  the  plaintiff.  Comparing 
this  form  with  the  complaint  found  in  Web- 
er v.  Lewis,  it  is  plain  to  be  seen  that 
such  complaint  would  never  have  been  suffi- 
cient at  common  law,  and  the  same  is  true 
of  nearly  all,  if  not  all,  the  complaints 
found  in  the  above  cases.  The  old  technical 
system  of  common-law  pleading  has  un- 
doubtedly many  sins  to  answer  for,  but  it 
certainly  cannot  justly  be  held  responsible 
for  the  loose  pleading  exemplified  by  the 
complaint  in  Webeb  v.  Lewis. 

A  common  criticism  (see  the  matter  quot- 
ed from  Professor  Pomeroy's  able  work  in 
the  two  opinions  in  Webeb  v.  Lewis  )  is  the 
one  directed  against  the  averment  of  the  old 
form  that  the  defendant  was  indebted  to  the 
plaintiff,  which,  being  as  the  critics  declare 
a  conclusion  of  law,  is  a  plain  violation  of 
the  Code  provision,  that  the  complaint  should 
contain  only  a  plain  and  concise  statement 
of  the  fscts  constituting  the  cause  of  action. 
This  criticism  seems  to  have  been  met  by 
Judge  Marshall  in  Andresen  v.  Upham  Mfg. 
Co.  120  Wis.  561,  98  N.  W.  618,  where  he 
declares  that  the  theory  of  those  decisions 
upholding  the  sufficiency  of  the  common 
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counts  under  the  Code  is  "that  the  Code 
calls  only  for  a  statement  of  ultimate 
facts;  that  it  excludes  mere  legal  conclu- 
sions and  matters  of  evidence;  that  an  ulti- 
mate circumstance  may  and  often  does  have 
two  aspects, — that  of  a  conclusion  of  fact; 
uid  a  conclusion  of  law;  in  which  case  it  is 
not  a  mere  matter  of  law  falling  within  the 
rule  of  exclusion,  but  may  properly  be  viewed 
in  its  aspect  as  a  fact  and  be  pleaded  as 
such,  the  minor  circumstances  being  treated 
as  evidentiary  thereof.  .  .  .  The  rule  is 
well  established  now,  that  in  such  cases 
facts  may  be  pleaded  according  to  their  le- 
gal effect." 

For  the  same  reason  much  fault  has  been 
found  with  the  averment  of  the  old  common 
count  tha^  the  defendant  promised  to  pay 
the  plaintiff,  in  those  cases  where  the  prom- 
ise was  not  expressed,  but  was  one  implied 
by  law  from  the  circumstances,  but  **when 
we  reflect  that  there  is  no  generic  difference 
between  an  express  and  an  implied  contract,, 
both  being  true  contracts,  unlike  a  quasi  or 
constructive  contract  and  differing  only  in 
the  mode  of  proof,  which  in  the  one  is  the 
language  of  contract  and  by  the  parties,  and 
in  the  other  the  tacit  agreement  shown  by 
circumstances,  no  variance  should  arise  be- 
tween averment  and  proof,  in  the  absence  of 
averment  as  to  the  character  of  proof  to  be 
produced."     1  Bates,  PI.  207. 

Those  judges  who  have  protested  against 
holding  the  common  counts  sufficient  under 
the  Code  have  in  many  instances  placed  the 
blame  for  the  adoption  of  such  a  rule  up- 
on an  early  New  York  case, — Allen  v.  Pat- 
terson, 7  N.'  Y.  470,  57  Am.  Dec.  542. 
Strange  to  say,  however,  this  question  was 
not  discussed  at  all  in  that  case,  though 
in  a  subsequent  New  York  case,  Graham  v. 
Camman,  5  Duer,  697,  13  How.  Pr.  360,  it 
was  specifically  stated  that  Allen  v.  Patter- 
son held  that  a  complaint  in  an  action  for 
recovery  for  goods  sold  substantially  in  the 
old  form  of  a  declaration  in  indebitatus 
assumpsit  was  good  under  the  Code.  The 
complaint  in  that  suit  was  upheld  not  be- 
cause it  would  have  been  sufficient  as  a 
declaration  on  the  common  counts,  but  be- 
cause, in  the  language  of  the  court,  "it  con- 
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809;  4  Enc.  PI.  &  Pr.  p.  744;  Spottswood 
V.  Herrick,  22  Minn.  648;  Casey  v.  Amer- 
ican Bridge  Co.  95  Minn.  11,  103  N.  W.  623; 
Warren  Bros.  Co.  v.  King,  96  Minn.  190, 
104  N.  W.  816. 

Fisk,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  over- 
ruling a  demurrer  to  the  complaint,  and 
the  sole  question  presented  is  the  correct- 
ness of  such  ruling. 

The  complaint,  omitting  formal  parts,  is 
as  follows:  "llie  plaintiff  complains  and  al- 
leges :  ( 1 )  That  on  the  14th  day  of  October, 
▲.  D.  1904,  the  above-named  plaintiff  and 
defendant  made  and  entered  into  a  written 
contract,  an  agreement  in  writing,  wherein 
and  whereby  this  plaintiff  rented  from  the 
above-named  defendant  the  northwest  quar- 
ter of  section  twelve  (12)  in  township  one 
hundred  thirty-five  (135)  north  of  range 
sixty-two  (62)  west  of  the  fifth  principal 
meridian,  and  also  the  west  half  of  section 
seven  (7)  in  township  one  hundred  thirty- 
five  (135)  north  of  range  sixty-one  (01) 
west,  for  the  period  of  three  (3)  years. 
The  same  ending  on  or  before  April  1,  a.  d. 
1908.  This  contract  also  included  the  ren- 
tal of  some  stock  and  the  doing  of  various 
work.  (2)  That  by  reason  of  the  rental 
of  the  said  land,  and  the  work  performed 
by  this  defendant,  and  the  use  of  this  plain- 


tiff's machinery,  and  the  sale  of  cattle  be- 
longing  to  this  plaintiff  and  the  defendant 
jointly,  by  the  defendant,  and  the  storing 
of  grain  of  defendant  by  plaintiff,  and 
for  the  furnishing  of  twine,  this  defendant 
is  indebted  to  this  plaintiff  in  the  sum  of 
four  hundred  fifty-four  and  59^00  ($454.50) 
dollars;  no  part  of  which  has  been  paid 
save  and  except  the  sum  of  forty-one  and 
8^00  ($41.85)  dollars  by  reason  of  flax  and 
barley  furnished  and  the  labor  performed 
by  said  defendant.  That  there  is  now  due 
said  plaintiff  by  reason  of  said  account 
the  sum  of  four  hundred  twelve  and  ^ioo 
($412.65)  dollars  from  this  defendant. 
Wherefore,  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  four  hundred 
twelve  and  ^'^oo  ($412.65)  dollars,  and  in- 
terest from  and  since  October  31,  ▲.  D. 
1907,  together  with  his  costs  and  disburse- 
ments herein." 

The  sole  ground  of  the  demurrer  is  that 
the  complaint  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

W^hile  the  complaint  is  very  inartiatically 
drawn,  and  is,  no  doubt,  subject  to  attack 
by  motion  to  make  more  definite  and  cer- 
tain, we  are  of  opinion  that,  under  the 
liberal  rule  to  be  applied  in  testing  its 
sufficiency  as  against  such  an  attack,  it 
should  be  upheld,  although  the  author  there- 
of cannot,  with  pride,  point  to  the  same 
as  a  model  of  scientific  pleading.    The  rule 


tains  every  statement  of  fact  necessary  to 
constitute  a  good  indebitatus  count  in  debt." 
Now,  this  count  in  debt  differed  from  the 
common  counts  in  assumpsit  in  that  it  re- 
quired no  promise  upon  the  part  of  the 
defendant  to  be  averred.  1  Chitty,  PI. 
1812  ed.  345. 

It  is  to  be  noted  that  the  two  cases  which 
Professor  Pomeroy  cites  to  that  portion 
of  his  text  quoted  by  Judge  Fisk,  which  the 
learned  author  declares  as  having  refused 
to  follow  the  prevailing  rule,  are  Bowen  v. 
Emmerson,  3  Or.  452,  and  Foerster  v.  Kirk- 
Patrick,  2  Minn.  210,  Gil.  171,  both  of  which 
are  sufficiently  set  out  in  Judge  Spalding's 
dissenting  opinion.  Unfortunately  for  the 
force  of  this  statement  the  question  of  the 
sufficiency  of  the  common  counts  was  dis- 
cussed in  neither  case,  nor  would  either 
complaint  have  been  a  good  declaration  on 
the  common  counts,  and  the  criticisms  of 
the  courts  thereon  would  have  been  as 
pertinant  had  the  common-law  system  of 
pleading  still  prevailed  in  those  jurisdic- 
tions. 

Attention  may  also  be  called  to  the  fact 
that  in  Solomon  v.  Vinson,  31  Minn.  205, 
17  N.  W.  340,  the  court  stated  that  it  was 
not  inclined  to  adhere  to  the  doctrine  of 
Foerster  r.  Kirkpatrick,  supra,  and  de- 
clared the  complaint  found  insufficient  in 
that  case  to  be  good,  not  because  it  would 
have  been  a  good  declaration  on  the  common 
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counts  at  conunon  law,  but  because  it  con- 
tained "all  the  allegations  necessary  to  con- 
stitute a  good  indebitatus  count  in  an 
action  of  debt  at  common  law." 

Nor  was  the  question  of  the  sufficiency  of 
the  common  counts  under  the  Code  discussed 
in  Moore  v.  Hobbs,  79  N.  C.  535,  cited  by 
Judge  Spalding  in  his  dissenting  opinion. 
Here,  too,  the  complaint  was  certainly  in- 
sufficient as  a  declaration  on  the  common 
counts,  and  was  so  declared  by  the  court. 

In  conclusion,  it  is  but  fair  to  state 
that  this  failure  on  the  part  of  most  of 
the  courts  to  keep  in  mind  the  averments 
required  to  make  a  sufficient  declaration  on 
the  common  counts  at  common  law  is  prob- 
ably to  be  explained  by  the  fact  that  be- 
fore the  Codes  were  adopted  the  old  rigid 
forms  of  the  common-law  system  had  been 
departed  from,  both  in  England  and  the 
United  States.  That  this  is  the  true  ex- 
planation is  born  out  by  the  fact  that 
Judge  Fisk,  in  declaring  that  the  com- 
plaint in  suit  would  be  sufficient  under  the 
common  coimts  in  ifhdebitatus  assumpsit, 
cites  an  edition  of  Chitty's  Pleading,  pub- 
lished after  the  Hilary  rules  had  swept 
away  many  of  the  old  technicalities  of  spe- 
cial pleading,  and  the  forms  therein  given 
are  not  by  any  means  like  the  forms  found 
in  the  earlier  edition  of  that  work. 
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18  firmly  established  that  a  complaint,  when 
attacked  by  demurrer  upon  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  will  be  liberally  con- 
strued in  favor  of  such  pleading,  and  the 
same  will  be  upheld  when  it  contains  alle- 
gations of  fact  sufficient  to  reasonably  and 
fairly  apprise  the  defendant  of  the  nature 
of  tlie  claim  against  him. 

Professor  Pomeroy,  in  his  valuable  work 
on  Code  Remedies    (§  649),  gives  a  very 
clear  and  correct  statement  of  the  rule  as 
follows:  '*The  true  doctrine  to  be  gathered 
from  all  the  cases  is  that  if  the  substan- 
tial facts  which  constitute  a  cause  of  ac- 
tion are  stated  in  a  complaint  or  petition, 
or  can  be  inferred  by  reasonable  intendment 
from  the  matters  which  are  set  forth,  al- 
though the  allegations  of  these  facts  are 
imperfect,  incomplete,   and  defective,   such 
insufficiency    pertaining,    however,    to    the 
form    rather    than    to    the    substance,    the 
proper  mode  of  correction   is  not  by   de- 
murrer nor  by  excluding  evidence  at  the 
trial,  but  by  a  motion  before  the  trial  to 
make  the  averments  more  definite  and  cer- 
tain by  amendment.    From  the  citations  in 
the  footnote,  it  is  clear  that  the  courts  have, 
with   a  considerable   degree  of  unanimity, 
agreed  upon  this  rule,  and  have  in  most  in- 
stances applied  it  to  defects  and  mistakes 
having  the  same  general  features,  and  have 
sometimes  severely  strained  the  doctrine  of 
liberal  construction  in  order  to  enforce  it. 
Tfius,   if   instead   of   alleging  the   issuable 
facts  the  pleader  should  state  the  evidence 
of  such  facts,  or  even  a  portion  only  there- 
of, unless   the  omission   was   so  extensive 
that  no  cause  of  action  at  all  was   indi- 
cated, or  if  he  should  aver  conclusions  of 
law  in  place  of  fact,  the  resulting  insuffi- 
ciency  and   imperfection  would  pertain  toi 
the  form  rather  than  to  the  substance,  and 
the   mode    of    correction   would    be    by    a 
motion  and  not  by  a  demurrer." 

Dixon  Ch.  J.  in  Morse  v.  Oilman  16 
Wis.  505,  stated  the  rule  as  follows:  ''A 
complaint,  to  be  overthrown  by  a  demurrer 
or  objection  to  evidence,  must  be  wholly 
insufficient.  If  in  any  portion  of  it,  or  to 
any  extent,  it  presents  facts  sufficient  to 
constitute  a  cause  of  action,  or  if  a  good 
cause  of  action  can  be  gathered  from  it,  it 
will  stand,  however  inartiflcially  these  facts 
may  be  presented,  or  however  defective,  un- 
certain, or  redundant  may  be  the  mode  of 
their  statement.  Contrary  to  the  common- 
law  rule,  every  reasonable  intendment  and 
presumption  is  to  be  made  in  favor  of  the 
pleading;   and  it  will  not  be  set  aside  on 


the  court  can  say  they  furnish  no  cause  of 
action  whatever." 

In  the  more  recent  case  of  South  Milwau- 
kee Co.  V.  Murphy,  112  Wis.  614,  68  L.R.A. 
82,  88  N.  W.  683,  Marshall,  J.,  said: 
"Under  the  liberal  rules  of  pleading 
prescribed  by  the  Code,  facts  which  are 
inferable  with  reasonable  certainty  when 
stated  according  to  their  legal  effect,  if  so 
alleged,  do  not  render  the  pleading  bad 
upon  a  challenge  for  insufficiency,  though  it 
may  be  open  to  a  motion  to  make  more  defi- 
nite and  certain." 

Professor  Sunderland,  in  his  valuable 
article  on  Pleading  in  31  Cyc.  Law  &  Proc. 
at  page  280,  says:  "Under  the  Codes,  the 
allegation  of  a  legal  conclusion,  instead  of 
the  facts  upon  which  it  is  based,  does  not 
usually  make  a  pleading  bad  on  general  de- 
mui.er," — citing  Santa  Barbara  v.  Eldred, 
108  Cal.  294,  41  Pac.  410;  Lambe  v.  Mc- 
Cormick,  116  Iowa,  169,  89  N.  W.  241; 
Union  Street  R.  Co.  v.  Stone,  64  Kan.  83, 
37  Pac.  1012;  Newport  Light  Co.  v.  New- 
port, 14  Ky.  L.  Rep.  66,  19  S.  W.  188; 
Harris  v.  Halverson,  23  Wash«  779,  63  Pac. 
649;  and  other  cases. 

It  is,  of  course,  a  well-settled  general  rule 
that  facts,  not  legal  conclusions,  must  be 
alleged  in  pleadings;  but  it  is  equally  well 
settled  that  a  pleading  is  not  rendered  in- 
sufficient because  it  contains  legal  conclu- 
sions in  addition  to  the  facts  which  prop- 
erly belong  in  it.  31  Cyc.  Law  &  Proc.  pp. 
49-51,  and  cases  cited.  For  illustrations 
of  the  rule,  see  id.  pp.  52,  et  seq. 

Applying  the  foregoing  rules  to  the  com- 
plaint in  the  case  at  bar  leads  us  to  the 
conclusion  that  the  demurrer  was  properly 
overruled.  The  complaint  alleges  that  a 
certain  written  contract  was  entered  into 
between  plaintiff  and  defendant,  wherein 
and  whereby  plaintiff  was  leased  from  de- 
fendant certain  real  property  in  1904  for 
the  period  of  three  years,  and  that  such 
contract  also  included  the  rental  of  certain 
stock  and  the  doing  of  various  work.  Then 
follow  allegations  by  way  of  recital,  but  to 
the  effect  that  work  was  performed  by  the 
plaintiff  under  such  contract,  and  that  de^ 
fendant  had  the  use  of  plaintiff^s  machin- 
ery; also  that  defendant  sold  certain  cattle 
belonging  jointly  to  plaintiff  and  the  de- 
fendant; also  that  plaintiff  stored  certain 
grain  for  defendant  and  furnished  him  cer- 
tain twine,  for  all  of  which  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of 
$454.50,  no  part  of  which  has  been  paid 
except  the  sum  of  $41.85,  and  that  there 
is  now  due  plaintiff  from  defendant  by  rea- 
son thereof  the  sum  of  $412.65.    There  are 


demurrer  unless  it  be  so  fatally  defective  i  sufficient  facts  alleged  to  apprise  defend- 
that,  taking  all  the  facts  to  be  admitted,  ^  ant,  in  a  general  way,  what  plaintiff's 
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claim  is.  It  is  true  defendant  is  not  in- 
formed of  the  amount  claimed  by  plaintiff 
for  each  of  the  various  items,  but  defend- 
ant's remedy  is  by  motion  to  require  plain- 
tiff to  make  the  complaint  more  definite  and 
specific  in  this  particular.  His  remedy  is 
not  by  demurrer.  This  is  elementary.  The 
facts  alleged  are,  we  think,  sufficient  from 
which  the  law  raises  an  implied  promise  on 
defendant's  part  to  pay  for  the  work  per- 
formed, the  machinery  used,  the  twine 
furnished,  and  for  the  grain  stored. 

It  is  well  settled  that  under  the  Code  sys- 
tem of  pleading  as  contradistinguished  from 
that  of  the  common-law  system,  it  is  neither 
necessary  nor  proper  to  allege  a  promise  on 
defendant's  part  in  actions  to  recover  upon 
implied  contracts.  Pom.  Code  Remedies, 
3d  ed.   §   540. 

We  think  that  the  complaint,  at  least  as 
to  some  of  the  alleged  causes  of  action 
therein  contained,  would  be  sufficient  under 
the  common  counts  in  indebitatus  assump- 
sit at  common  law.  2  Chitty,  PL  16  Am. 
ed.  pp.  27-35;  2  Enc.  Forms,  p.  297.  This 
being  true,  it  is  firmly  settled  that  the  com- 
plaint is  good  under  the  Code.  As  said  in 
Pomeroy's  Remedies,  §  542:  'The  courts 
have  almost  unanimously  .  .  .  held 
that  such  complaints  or  petitions  sufficient- 
ly set  forth  a  cause  of  action  in  the  cases 
where  the  declarations  which  they  imitate 
would  have  been  proper  under  the  former 
practice,"  — citing  many  authorities.  The 
learned  author  of  this  valuable  work  fur^ 
ther  says:  "Notwithstanding  the  imposing 
array  of  judicial  authority  shown  by  the 
citations  in  the  footnote,  the  courts  of  one 
or  two  states  have  refused  to  follow  this 
course  of  decision,  and  have  pronounced 
such  forms  of  complaint  or  petition  to  be 
in  direct  conflict  with  the  correct  principles 
of  pleading,  established  by  the  Codes.  Al- 
though these  few  cases  cannot  be  regarded 
aa  shaking,  or  as  throwing  any  doubt  upon, 
the  rule  so  firmly  established  in  most  of 
the  states,  they  may  be  properly  cited  in 
order  that  all  the  light  possible  may  be 
thrown  upon  his  particular  question  of  in- 
terpretation,"— citing  two  very  early  cases, 
one  in  Minnesota  and  the  other  in  Oregon. 
Notwithstanding  the  criticism  by  Professor 
Pomeroy  of  the  majority  rule  thus  an- 
nounced, we  consider*  it  the  safer  and  better 
rule  to  adopt.  The  function  of  the  com- 
plaint is  to  inform  defendant  of  the  nature 
of  plaintiff's  demand,  so  that  he  may  not  be 
misled  in  the  preparation  of  his  defense. 
If  the  complain);  does  this  in  a  general  way, 
it  is  sufficient  as  against  an  attack  by  de- 
murrer, although  inartificially  drawn.  31 
Cyc.  Law  &  Proc.  p.  101,  and  cases  cited. 
Under  the  common  counts  it  is,  in  most 
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instances,  averred  that  the  thing  furnished 
and  labor  performed  were  thus  furnished  or 
performed  at  defendant's  request,  and  also 
that  defendant  promised  to  pay  for  the 
same;  but,  in  moat  instances,  these  aver- 
ments are  not  required  under  the  Code.  For 
a  succinct  and  accurate  statement  of  the 
principle  here  involved,  together  with  the 
citation  of  many  authorities  in  support  of 
our  views  as  above  e2q>ressed,  see  1  Bates, 
PI.  Pr.  k  Forms  1908  ed.  pp.  208-212. 

For  the  foregoing  reasons,  the  order  ap- 
pealed from  is  affirmed. 

All  concur,  except  Spalding,  J. 

Spalding,  J.,  dissenting: 

I  cannot  concur  in  the  result  arrived 
at  in  the  foregoing  opinion.  That  there  are 
two  lines  of  authorities  on  the  subject  is 
beyond  question,  and  this  is  the  first  case, 
as  far  as  I  can  judge,  requiring  this  court 
to  pass  on  the  question  here  involved.  As- 
suming, which  I  do  not  concede,  that  the 
majority  opinion  is  in  harmony  with  the 
decisions  of  the  greater  number 'of  courts,  I 
feel  that,  when  a  question  arises  for  the 
first  time  in  this  state  which  relates  solely 
to  matters  of  procedure,  we  should  not  hesi- 
tate to  adopt  the  clearer  and  better  rule, 
even  though  it  may  not  be  supported  by 
precedent.  Precedent  is  not  always  a  safe 
guide.'  Courts  are  justly  subject  to.  criti- 
cism for  adhering  too  blindly  to  rules  of 
procedure  adopted  by  other  courts  under 
different  conditions  and  in  former  ages.  The 
courts  of  new  states,  when  bound  by  no 
precedents  of  their  own,  would  do  better 
to  be  governed  by  the  correct  principle, 
rather  than  by  the  unsound  precedent.  The 
case  of  Allen  v.  Patterson,  7  N.  Y.  476,  57 
Am.  Dec.  542,  is  the  authority  which  has 
'been  followed  in  several  states  in  holding 
that  a  complaint  similar  to  this  is  sufficient 
under  the  Code  system  of  pleading;  but  it 
has  been  the  subject  of  ridicule,  and  courts 
which  have  followed  it  have  suggested  that,, 
if  it  were  an  open  question  in  their  own  ju- 
risdiction, it  would  not  be  regarded  as  a 
controlling  precedent.  That  case  differed 
from  this,  as  it  appears  to  have  been 
decided  with  reference  to  a  statute  not 
applicable  in  the  present  instance.  The 
New  York  case  was  decided  in  1852,  when 
the  Code  procedure  was  in  its  infancy. 
Many  courts  were  then  impregnated  with 
the  atmosphere  of  the  common-law  practice, 
and  yielded  to  the  new  procedure  with  great 
reluctance.  This  fact  undoubtedly  had 
some  bearing  upon  the  New  York  author- 
ity. Indiana  and  Ohio  cases  are  cited  as 
authorities  in  harmony  with  New  York; 
but  .an  examination  discloses  that  the  stat- 
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niea  of  ih^te  states  prescribe  that  the  com- 
mon-law counts  shall  be  deemed  sufficient 
under  the  Code. 

Were  it  not  for  the  precedents,  it  is  plain 
to  me  that  the  construction  of  our  Code  re- 
garding the  sufficiency  of  a  complaint  and 
its  allegations  would  be  perfectly  clear,  for 
it  says  that  "it  must  contain  a  plain  and 
concise  statement  of  the  facts  constituting 
a  cause  of  action,  without  unnecessary  repe- 
tition." ReT.  Codes  1005,  §  6862.  I  think 
It  somewhat  difficult,  if  not  impossible,  to 
untangle  from  the  numerous  allegations  of 
the  complaint  either  a  plain  or  a  concise 
statement  of  the  facts  upon  which  the 
plaintiff  relies  for  recovery.  I  had  sup- 
posed it  to  be  elementary  under  the  Code 
system  that  facts,  and  not  conclusions  of 
law,  must  be  pleaded  as  the  basis  for  a 
recovery.  An  analysis  of  this  complaint 
resolves  it  down  to  allegations  that  on  the 
14th  day  of  October,  1904,  a  contract  was 
entered  into  between  the  parties  for  the 
rental  of  certain  land  and  stock  and  the 
doing  of  various  work;  that  by  reason  of 
the  rental  of  said  land,  work  done,  use  of 
machinery,  etc.,  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $454.60,  no  part  of 
which  has  been  paid.  It  does  not  show 
whether  the  work  was  to  be  done  by  the 
plaintiff  or  the  defendant,  or  any  promise, 
express  or  implied,  to  pay,  or  that  there 
has  been  any  breach  of  obligation.  The 
whole  cause  of  action  is  predicated  upon 
two  conclusions  of  law,  namely,  "that  by 
reason  of,"  etc.,  and  that  "defendant  is 
indebted  to  plaintiff;"  and  these  conclu- 
sions are  unsupported  by  statements  of  any 
tangible  facts.  It  was  doubtless  an  attempt 
to  copy  the  common  counts,  and  assimiing 
that  the  theory  of  the  opinion  of  Judge 
Fisk  is  correct,  namely,  that  this  complaint 
states  a  good  cause  of  action  at  common 
law,  the  question  arises  whether  because  a 
complaint  of  this  kind  may  state  sufficient 
facts  to  make  it  sustainable  as  against  a 
demurrer,  at  common  law,  it  does  so  under 
the  Code. 

As  before  indicated,  there  are  many  au- 
thorities on  the  subject,  some  of  them  clear- 
ly conflicting  others  clearly  distinguishkble, 
and  many  which  I  am  unable  to  distinuish 
between,  but  holding  diversely.  The  ques- 
tion was  passed  upon  in  Bowen  &,  Cham- 
bers ▼.  Emmerson,  3  Or.  452.  That  court 
says:  "A  fault  with  the  complaint  in  this 
case  is  that  it  neither  states  a  promise  to 
do  any  certain  act  at  any  specified  time, 
nor  states  facts  from  which  a  duty  to  do 
8o  necessarily  arises  or  from  which  a  prom- 
ise is  necessarily  inferred.  It  is  not  prob- 
able that  any  method  of  pleading  in  actions 
for  money  due  upon  contract  will  ever  be 
discovered  that  is  more  simple  and  easy  in 
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practice,  or  better  calculated  to  apprise 
the  court  and  the  parties  of  the  grounds 
and  nature  of  the  action,  or  more  likely 
to  leave  a  clear  and  concise  record  of  what 
has  been  done,  than  that  which  is  now  pre- 
scribed in  the  Code,  l^otwithstanding  this 
conceded  truth,  we  sometimes  meet  with 
pleadings  in  this  class  of  actions  that 
neither  conform  to  the  common  law  nor  to 
the  requirements  of  the  Code.  In  actions 
for  money  due  on  contract,  the  common  law 
required  a  concise  statement  of  the  facts, 
and  in  some  particulars  the  employment  of 
technical  language;  the  Code  requires  a 
plain  and  concise  statement  of  the  facts. 
In  other  words,  the  common  law  required 
the  facts  to  be  stated  concisely  and  some- 
times in  technical  language;  the  Code  re- 
quires the  facts  to  be  stated  concisely  and 
in  plain  or  ordinary  language.  In  this  class 
of  actions  the  pleader  is  required  to  state 
the  facts  that  show  that  a  contract  existed 
between  the  parties,  that  it  has  been  broken, 
and  in  what  particular,  and  the  amount  of 
damages  the  breach  has  caused.  Facts  only 
must  be  stated,  as  contradistinguished 
from  the  law,  from  argument,  from  con- 
clusions, and  from  the  evidence  required  to^ 
prove  the  facts.  Coryell  v.  Cain,  16  Cal. 
571."  The  complaint  in  the  Oregon  case 
alleged  that  "on  or  about  the  18th  day  of 
February,  1868,  plaintiff  sold  and  delivered 
to  the  defendant  4,000  pounds  of  flour,  and 
that  the  same  was  worth  $212,"  and  the 
court  says:  "It  does  not  show  that  the 
defendant  undertook  or  became  obligated 
to  pay  for  the  flour  within  a  designated 
time,  or  within  a  reasonable  time,  or  when 
requested;  nor  that  the  time  of  payment 
had  arrived  before  the  conmiencement  of  the 
action.  For  aught  that  appears  from  the 
facts  stated,  the  property  may  have  been 
sold  on  credit,  the  time  of  which  has  not  yet 
expired,  or  it  may  have  been  sold  and  de- 
livered to  the  defendant  upon  the  request 
and  credit  of  another,  with  a  full  under- 
standing that  the  defendailt  was  not  to  pay 
for  it." 

Minnesota  has  had  the  question  under 
consideration  in  several  cases.  In  Foerster 
V.  Kirkpatrick,  2  Minn.  210,  Gil.  171,  where 
the  complaint  alleged  that  the  defendants 
are  justly  indebted  to  the  plaintiff  in  the 
sum  of,  etc.,  on  account  of  goods,  wares,  and 
merchandise  sold  and  delivered  by  the  plain- 
tiff to  the  defendants  at  the  special  instance 
and  request  of  the  defendants,  wherefore, 
etc.,  the  court  held  it  fatally  defective  be- 
cause containing  no  statement  of  the  time 
of  sale,  and  no  averment  that  the  goods 
were  of  the  price  or  value  of  the  sum  men- 
tioned, or  that  the  defendants  promised  to 
pay  for  the  same,  and  the  court  says:  "In 
an  action  for  goods  sold  and  delivered,  it  is 


372 


NORTH  DAKOTA  SUPREME  COURT. 


Apb., 


absolutely  essential  .  •  .  that  one  or 
the  other  ...  of  the  allegations  should 
be  made.  Without  it  the  allegation  of  in- 
debtedness is  a  mere  conclusion  of  law  en- 
tirely unsupported  by  any  fact.  For  the  de- 
fendants' liability  grows  out  of  the  facts 
that  the  goods  were  either  worth  the 
amount  of  the  claim,  or  else  that  they 
promised  to  "pay  the  amount.  If  they 
were  worth  that  amount,  .  .  .  the  law 
implies  a  promise.  .  .  .  Without  one  or 
the  other  of  these  allegations,  there  ap- 
pears no  consideration  to  support  the 
pretended  indebtednees.'*  This  was  fol- 
lowed in  Holgate  v.  Broome,  8  Minn. 
243,  Gil.  209.  These  cases  were  over- 
ruled in  a  dictum  in  Rogstad  v.  St. 
Paul,  M.  &  M.  R.  Co.  31  Minn.  208,  17 
N.  W.  287;  but  in  Keller  v.  Struck,  31 
Minn.  446,  18  N.  W.  280,  a  complaint  in 
effect  identical  with  the  one  in  the  case  at 
bar  was  held  bad.  The  court,  in  concluding 
its  opinion,  said:  "The  complaint  must 
show  an  express  obligation  a£<tumed,  or 
facts  from  which  would  arise  the  legal  im- 
plication of  an  obligation.  The  allegation 
here  is  not  of  a  sale,  nor  even  of  indebt- 
edness for  property  sold,  but  referring  to 
the  transaction  particularly  set  forth,  and 
which,  as  stated,  does  not  import  a  sale. 
The  complaint  alleges  an  indebtedness  on 
account  of  'such  sale  and  delivery  and  the 
furnishing  of  said  material  as  aforesaid.' " 
It  will  be  noted  that  the  allegation  was  an 
indebtedness  ''on  account  of,'*  which  is 
synonymous  with  the  allegation  of  the  com- 
plaint in  the  case  at  bar  "that  by  reason 
of."  In  Pioneer  Fuel  Co.  v.  Hager,  57 
Minn.  76,  47  Am.  St.  Rep.  674,  68  N.  W. 
828,  that  court  again  held  a  similar  com- 
plaint bad,  and  very  properly  remarks  that 
"^'courts  in  the  Code  states  have  sacrificed 
the  principles  of  Code  pleading  more  than 
they  ought  to  have  done  in  adopting  this 
common-law  formula  at  all." 

• 

In  Moore  v.  Hobbs,  79  N.  C.  535,  I  find 
another  authority,  and  still  others  might  be 
cited  from  different  courts. 

Mr.  Freeman,  in  his  note  to  Allen  v.  Pat- 
terson, supra,  67  Am.  Dec.  644,  summarizes 
the  doctrine  and  quotes  from  Pomeroy's 
Code  Remedies,  §  644,  as  follows:  "In  the 
face  of  this  overwhelming  array  of  author- 
ity, it  may  seem  almost  presumptions  even 
to  suggest  a  doubt  as  to  the  correctness  of 
the  conclusions  that  have  been  reached  with 
so  much  unanimity.  I  cannot,  however, 
consistently  with  my  very  strong  convic- 
tions,, refrain  from  expressing  the  opinion 
that,  in  all  these  rulings  concerning  the 
conunon  counts,  the  courts  have  overlooked 
the  fundamental  conception  of  the  reformed 
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pleading,  and  have  abandoned  its  essential 
principles.  This  position  of  i:aevitable  op- 
position was  clearly,  although  unintention- 
ally, described  by  one  of  the  judges  in  lan- 
guage already  quoted,  when  he  says:  'We 
are  inclined  to  sanction  the  latter  view,  and 
to  hold  that  the  facts  which,  in  the  judg- 
ment of  the  law,  creates  the  indebtedness  or 
liability,  need  not  be  set  forth  in  the  com- 
plaint.' Now,  the  'facts  which  create  the 
liability'  are  the  'facts  constituting  the 
cause  of  action,'  which  the  Codes  expressly 
require  to  be  alleged.  The  two  expressions 
are  synonymous;  and  the  direct  antagonism 
between  what  the  court  says  need  not  be 
done  and  what  the  statute  says  must  be 
done  is  patent.  But  the  objection  to  the 
doctrine  of  these  decisions  does  not  chiefly 
rest  upon  such  verbal  criticism;  it  is  in- 
volved in  the  very  nature  of  the  new  theory 
when  contrasted  with  the  old  methods.  In 
every  species  of  the  common  count,  the 
averments,  by  means  of  certain  prescribed 
formulas,  presented  what  the  pleader  con- 
ceived to  be  the  legal  effect  and  operation  of 
the  facts,  instead  of  the  facts  themselves, 
and  the  most  important,  of  them  was  al- 
ways a  pure  conclusion  of  law.  The  count 
for  money  had  and  received  well  illustrates 
the  truth  of  this  proposition.  In  the  alle- 
gation that  'the  defendant  was  indebted  to 
the  plaintiff  for  money  had  and  received  by 
him  to  the  plaintiff^s  use,'  the  distinctive 
element  was  the  phrase  'money  had  an<l 
received  to  the  plaintiff's  use.'  This  tech- 
nical expression  was  not  the  statement  of 
a  fact  in  the  sense  in  which  that  word  is 
used  by  the  Codes;  if  not  strictly  a  pure 
conclusion  of  law,  it  was  at  most  a  symbol 
to  which  a  certain  peculiar  meaning  had 
been  given.  The  circumstances  under  which 
one  person  could  be  liable  to  another  for 
money  had  and  received  were  very  numer- 
ous, embracing  contracts  express  or  im- 
plied, and  even  torts  and  frauds.  The 
mere  averment  that  the  defendant  was  in- 
debted for  money  had  and  received  admitted 
any  of  these  circumstances  in  its  support; 
but  it  did  not  disclose  nor  even  suggest 
the  real  nature  of  the  liability,  the  actual 
cause  of  action  upon  which  the  plaintiff 
relied.  The  reformed  theory  of  pleading 
was  expressly  designed  to  abrogate  forever 
this  general  mode  of  averment  which  con- 
cealed rather  than  displayed  the  true  cause 
of  action;  it  requires  the  facts  to  be  stated, 
the  facts  as  they  exist  or  occurred,  leaving 
tlie  law  to  be  determined  and  applied  by  the 
court.  The  same  is  true  of  the  common 
count  in  every  one  of  its  phases.  A  careful 
analysis  would  show  that  the  important  and 
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distinctive  avermentfl  were  either  naked  con- 
clusions of  law,  or  the  leg^l  effect  and  oper- 
ation of  the  facts  expressed  in  technical 
formulas  to  which  a  particular  meaning 
had  been  attached,  and  which  were  equally 
applicable  to  innumerable  different  causes 
of  action.  The  rule  which  permitted  the 
general  count  in  assumpsit  to  be  sometimes 
used  in  an  action  upon  an  express  contract 
was  even  more  arbitrary  and  technical,  and 
was  wholly  baficni  upon  fictitious  notions. 
The  conception  of  a  second  implied  promise 
resulting  from  the  duty  to  perform  the 
original  express  promise  has  no  foundation 
whatever  in  the  law  of  contract,  but  was 
invented,  with  great  subtlety,  in  order  io 
furnish  the  ground  for  a  resort  to  general 
assumpsit  instead  of  special  assumpsit  in  a 
certain  class  of  cases.  All  the  reasons  in 
its  support  were  swept  away  by  the  legis- 
lation which  abolished  the  distinctions  be- 
tween the  forms  of  action,  since  it  was  in 
such  distinctidQS  alone  that  those  reasons 
had  even  the  semblance  of  an  existence. 
.  .  .  The  legislature  certainly  intended 
that  the  facte  constituting  each  cause  of 
action  should  be  alleged  as  they  actually 
happened,  not  by  means  of  any  technical 
formulas,  but  in  the  ordinary  language  of 
narrative;  and  it  is,  as  it  appears  to  me, 
equally  certain  that  the  use  of  the  common 
counts  as  complaints  or  petitions  is  a  vio- 
lation of  these  fundamental  principles." 

While  pleadings  should  be  liberally  con- 
strued with  a  view  of  substantial  justice 
between  the  parties  (Rev.  Codes,  §  6889), 
liberality  may  be  so  extended  as  to  become 
oppression  and  defeat  the  very  purpose 
.  sought  to  be  conserved.  See  also  Califor- 
nia State  Teleg.  Co.  v.  Patterson,  1  Nev. 
150;  Penn  Mut.  L.  Ins.  Co.  v.  Conoughy,  64 
Neb.  123,  74  N.  W.  422;  1  Bates,  PI.  26^- 
261. 

The  members  of  the  bar  of  this  state  have 
been  distinguished  for  the  clearness  and  di- 
rectness of  their  statements  of  fact  in  plead- 
ings. I  fear  that  the  effect  of  the  majority 
opinion  will  be  to  cause  a  relaxation  in  the 
practice  in  this  respect,  and  that  it  will  re- 
sult in  a  careless  and  sloppy  method  of 
stating  what  might  as  readily  be  stated 
with  clearness  and  precision,  and  a  virtual 
abandonment  of  the  letter  as  well  as  the 
spirit  of  the  requirement  of  the  statute  and 
Code  system,  that  facts  must  be  plainly  and 
concisely  stated,  which  will  work  to  the 
detriment  of  litigants  and  to  the  discredit 
of  the  profession  and  the  courts,  and  afford 
a  fruitful  excuse  for  unnecessary  motions, 
resulting  in  needless  uncertainty  and  delay 
in  the  conduct  of  litigation, 
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HATTIE  E.  HARRINGTON,  Respt., 

V. 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Appt. 

(—  N.  D.  — ,  131  N.  W.  246.) 

Insurance  —  date  of  Insurance  —  recital 
In  contract. 

1.  Construing  §  5948  of  .the  Revised  Codes 
of  1905  held,  that  the  company  cannot  be 
permitted  to  show  that  the  actual  date  of 
the  issuance  of  a  policy  of  life  insurance 
was  of  a  later  date  than  the  date  recited  in 
the  contract,  where  the  policy  contains  an 
acknowledgment  of  the  receipt  of  the 
premium. 

Same  *  suicide  as  defense.  ' 

2.  In  such  case,  the  date  of  the  policy  as 
specified  in  the  contract  being  binding  on  the 
company,  held,  that  under  the  provisions  of 
§  6064  of  the  Revised  Codes  of  1905,  the  de- 
fense that  the  insured  committed  suicide 
cannot  be  set  up,  when  suicide  occurs  after 
the  expiration  of  one  year  from  the  date 
of  the  policy. 

Same  ^  premeditation  ^  effect. 

3.  Where  the  insured  commits  suicide 
while  sane,  after  the  expiration  of  one  year 
from  the  date  of  the  policy,  the  company  ift 
liable  for  the  amount  of  the  policy,  even 
though  it  appeared  that  the  act  of  the- 
suicide  was  premeditated  before  the  ex- 
piration of  one  year  from  the  date  of  the 
policy,  and  even  though  the  date  of  the 
liability  of  the  company  is  fixed  by  the 
voluntary  act  of  the  insured,  this  being  one- 
of  the  risks  assumed  by  the  company,, 
where,  as  in  this  case,  the  policy  containa 
a  provision  that  the  company  shall  not  bo 
liable  in  the  event  of  the  insured's  deatU 
by  his  own  act,  whether  sane  or  insane^ 
during  the  period  of  one  year  after  the  is- 
suance of  the  policy. 

■ 

(April  21,  191L) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
County  in  plaintiff's  favor,  and  from  an  or- 

Headnotes  by  BuBB,  District  Judge. 


Note. — The  above  decision  seems  to  be 
one  of  first  impression  upon  the  question 
whether  a  policy  of  life  insurance  preclud- 
ing the  defense  of  suicide  after  the  expira- 
tion of  a  certain  period  of  time  is  avoided 
by  the  suicide  of  the  insured,  which,  though 
committed  after  the  expiration  of  such 
period,  was  premeditated  before. 

As  to  suicide  while  insane  as  a  defense  to 
an  action  on  a  policy  containing  no  pro- 
vision as  to  effect  of  suicide,  see  note  in  S 
L.R.A.(N.S.)   1124. 

And  as  to  effect  of  words,  "sane  or  in- 
sane," in  a  suicide  clause,  see  note  to 
Cady  V.  Fidelity  &  C.  Co.  17  L.R.A.(N.S.) 
260. 
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der  denying  a  motion  for  new  trial,  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  upon  a  policy  of  life  insur- 
ance.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ball,  Watson,  Touns,  &  Law- 
rence, for  appellant: 

Plaintiff  should  be  estopped  from  recov- 
ering under  this  policy. 

Hopkins  v.  Northwestern  Life  Assur.  Co. 
94  Fed.  729;  Weber  v.  Supreme  Tent,  K.  M. 
172  N.  Y.  493,  92  Am.  St.  Rep.  753,  65  N.  E. 
258;  Shipman  v.  Protected  Home  Circle, 
174  N.  Y.  398,  63  L.R.A.  347,  67  N.  E.  83; 
Davis  V.  Supreme  Council,  R.  A.  195  Mass. 
402,  10  L.R.A.(N.S.)  723,  81  N.  E.  294, 
11  A.  &  E.  Ann.  Cas.  777-;  May,  Ins.  2d  ed. 
443;  Mutual  L.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  591,  29  L.  ed.  997,  6  Sup.  Ct.  Rep. 
877;  Borradaile  v.  Hunter,  5  Mann.  &  G. 
639,  6  Scott,  N.  R.  418,  12  L.  J.  C.  P.  N.  S. 
.  225,  7  Jur.  443;  Blackstone  v.  Standard 
Life  k  Acci.  Ins.  Co.  74  Mich.  593,  3  L.R.A. 
486,  42  N.  W.  156;  Hatch  v.  Mutual  L.  Ins. 
Co.  120  Mass.  550,  21  Am.  Rep.  541;  Ritter 
V.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L. 
ed.  693,  18  Sup.  Ct.  Rep.  300;  Burt  v.  Union 
Cent.  L.  Ins.  Co.  187  U.  S.  362,  47  L.  ed. 
216,  23  Sup.  Ct.  Rep.  139;  Supreme  Com- 
mandery,  K.  G.  R.  v.  Ainsworth,  71  Ala. 
436,  46  Am.  Rep.  332;  Amicable  Soc.  v. 
Bolland,  4  Bligh,  N.  R.  194,  2  Dow.  &  C. 
i;  Coppell  V.  Hall,  7  Wall.  659,  19  L.  ed. 
248;  Bromley  v.  Washington  L.  Ins.  Co. 
122  Ky.  402,  6  L.R.A.(N.S.)  747,  121  Am. 
St.  Rep.  467,  92  S.  W.  18,  12  A.  &  E.  Ann. 
Cas.  685. 

Mr.  Guy  C.  H.  Corliss,  for  respond- 
ent: 

'ihe  year's  period  referred  to  in  the  sui- 
cide clause  began  to  run  at  a  date  of  the 
policy. 

Gage  V.  McCord,  5  Ariz.  227,  51  Pac. 
977;  Bement  v.  Trenton  Locomotive  & 
Mach.  Mfg.  Co.  32  N.  J.  L.  513. 

If  there  is  any  uncertainty  with  respect 
to  the  correct  construction  of  an  insui;ance 
contract  with  reference  to  any  aspect  there- 
of;  all  matters  of  doubt  are  to  be  resolved 
against  the  company,  which  has  voluntarily 
selected  the  language  employed,  and  is 
therefore  responsible  for  such  uncertainty. 

19  Cyc.  Law  &  Proc.  p.  80;  25  Cyc.  Law 
&  Proc.  p.  739;  Mareck  v.  Mutual  Reserve 
Fund  Life  Asso.  62  Minn.  39,  54  Am.  St. 
Rep.  613,  64  N.  W.  68;  Grier  v.  Mutual 
L.  Ins.  Co.  132  N.  C.  542,  44  S.  E.  28; 
Franklin  Ins.  Co.  v.  Villeneuve,  25  Tex.  Civ. 
App.  356,  00  S.  W.  1014;  Mutual  Reserve 
Funa  Life  Asso.  v.  Payne,  —  Tex.  Civ.  App. 
— ,  32  S.  W.  1063;  Patterson  v.  Natural 
Premium  Mut.  L.  Ins.  Co.  100  Wis.  118, 
42  L.R.A.  253,  69  Am.  St.  Rep.  899,  75  N. 
W.  980,  Goodwin  v.  Provident  Sav.  Life 
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Assur.  Asso.  97  Iowa,  226,  32  L.R.A.  476; 
69  Am.  St.  Rep.  411,  66  N.  W.  157;  Rayr 
burn  V.  Pennsylvania  Casualty  Co.  139  N. 
C.  379,  107  Am.  St.  Rep.  548,  60  S.  E.  762 ; 
Mutual  Reserve  Fund  Life  Asso.  v.  Austin, 
6  L.R.A.(N.S,)  1064,  73  C.  C.  A.  498,  142 
Fed.  398;  Kendrick  v.  Mutual  Ben.  L.  Ins. 
Co.  124  N.  C.  315,  70  Am.  St.  Rep.  592,  32 
S.   E.   728. 

Nothing  short  of  an  absolute  decision  to 
commit  suicide  will  bring  the  case  within 
a  statute  providing  that  the  insurance  can- 
not be  collected  if  the  insured,  at  the  time 
he  took  out  the  policy,  contemplated  sui- 
cide. 

iEtna  L.  Ins.  Co.  v.  Florida,  30  L.K.A. 
87,  16  C.  C.  A.  618,  32  U.  S.  App.  753,  69 
Fed.  932;  Christian  v.  Connecticut  Mut. 
L.  Ins.  Co.  143  Mo.  460,  45  S.  W.  268. 

The  suicide  of  the  insured  does  not  con- 
stitute a  defense  as  against  a  beneficiary, 
for  the  reason  that  the  beneficiary  has  no 
control  whatever  over  the  conduct  of  the 
insured  subsequently  to  the  effecting  of 
the  insurance. 

Patterson  v.  Natural  Premium  Mut.  L. 
Ins.  Co.  100  Wis.  118,  42  L.R.A.  253,  69  Am. 
St.  Rep.  899,  75  N.  W.  980;  25  Cyc.  Law 
&  Proc.  p.  88;  Grand  Legion,  I.  S.  K.  v. 
Beatty,  8  L.R.A.(N.S.)  1124  &  note,  224 
III.  346,  79  N.  K  565;  Supreme  Conclave, 
I.  O.  y.  Miles,  92  Md.  613,  84  Am.  St.  Rep. 
528,  48  Atl.  845;  Lange  v.  Royal  High- 
landers, 75  Neb.  188,  10  L.R.A.(N.S.)  666, 
121  Am.  St.  Rep.  786,  106  N.  W.  224, 
110  N.  W.  1110;  Parker  v.  Des  Moines  Life 
Asso.  108  Iowa,  117,  78  N.  W.  826. 

Burr,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  involves  a  question  of  the 
liability  of  the  defendant  herein  upon  a 
life  insurance  policy  issued  by  the  defend- 
ant to  one  Charles  E.  Rich,  in  which  pol- 
icy the  plaintiff  herein  is  named  as  bene- 
ficiary. The  policy  is  dated  May  9,  1908, 
and  is  in  the  sum  of  $1,000.  It  is  not 
necessary  to  set  forth  the  pleadings  in  de- 
tail, as  almost  all  of  the  facts  are  admitted 
by  the  parties.  The  answer  of  the  defend- 
ant, however,  in  three  paragraphs  thereof, 
sets  forth  statements  which  the  trial  court 
failed  to  find  as  facts  in  this  case,  which 
failure  is  assigned  as  error.  These  para- 
graphs are  as  follows: 

Paragraph  5:  "Defendant  further  alleges 
that  said  Charles  E.  Rich  committed  sui- 
cide on  the  11th  day  of  May,  1909,  and, 
as  a  result  of  said  act  on  his  part,  died  on 
said  11th  day  of  May,  1909;  that  said  act 
of  suicide  was  committed  while  said  Charles 
E.  Rich  was  sane,  and  was  with  the  delib- 
erate intention  of  taking  his  own  life,  and 
was  committed  by  said  Charles  E.  Rich  on 
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that  particular  date  in  contemplation  of  the 
expiration  of  one  year  from  the  date  of  said 
policy;  and  for  the  purpose  of  creating  a 
liability  upon  the  defendant  under  the 
terms  and  conditions  of  said  policy  of  in- 
surance; that  said  Charles  E.  Rich  inten- 
tionally and  for  the  fraudulent  purpose  of 
creating  a  liability  against  the  said  defend-, 
ant,  waited  until  the  expiration  of  one  year 
from  the  date  of  said  policy,  for  the  pur- 
pose of  creating  a  liability  thereunder 
against  the  defendant." 

Paragraph  7:  "Defendant  further  alleges 
that  the  period  of  one  year  from  the  date 
of  the  execution  and  signing  of  the  said 
policy  by  the  defendant,  or  from  the  date 
of  the  said  application  of  the  said  Charles 
K.  Rich,  did  not  expire  until  the  19th  day 
of  May,  1909, — eight  days  subsequent  to  the 
date  of  the  suicide  of  the  said  Charles  £. 
Rich." 

Paragraph  8:  "That  the  said  defendant 
Tcceived  no  benefit  nor  consideration  for 
the  aiiixing  of  the  date  of  said  policy  of 
insurance  as  of  a  date  previous  to  the 
Actual  signing  and  execution  thereof.'^ 

Among  the  undisputed  facts  in  this  case, 
"we  find:  That  the  insured  was  born  Novem- 
ber 13,  1865;  premium  based  on  age;  that 
on  the  18th  day  of  May,  1908,. he  made  his 
written  application  to  the  defendant  for  a 
policy  of  life  insurance  in  the  sum  of  $1,000, 
and  that  said  application  was  in  due  course 
forwarded  to  the  head  office  of  the  defend- 
ant, and  was  diily  accepted  by  the  defend- 
ant, and  the  defendant  duly  issued  and 
delivered  to  the  said  Charles  £.  Rich  the 
aaid  insurance  policy,  which  policy  was 
delivered  on  or  before  the  1st  day  of  July, 
1908;  that  for  the  conduct  of  its  business 
defendant  from  time  to  time  "issued  rules 
and  regulations  and  instructions  for  the 
local  agents,  to  guide  them  in  the  reception 
of  applications;"  and  at  the  time  this  ap- 
plication was  received,  one  of  the  said  rules 
of  the  said  company  in  force  was  as  fol- 
lows: "Insurance  Age  Dating  Back.  The 
insurance  age  is  determined  by  the  birth- 
day of  the  insured  closest  to  the  date  of  the 
policy  (which  is  the  same  as  that  of  the' 
examination).  Where  the  age  has  recently 
changed,  it  is  sometimes  possible,  by  the  ap- 
plicant's request,  embodied  in  the  applica- 
tion, to  have  the  policy  dated  back  a  few 
4ay8,  in  order  to  give  the  applicant  the 
benefit  of  the  rate  of  a  younger  age;"  that 
the  written  application  made  by  the  said 
Charles  E.  Rich,  as  aforesaid,  contained  the 
following  statement  and  request:  "The  pre- 
miums are  to  be  paid  semiannually.  First 
premium,  May  9,  1908."  Also:  "It  is  here- 
by warranted  and  agreed  that  I  will  not 
die  by  my  own  hand,  whether  sane  or  in- 
«ane,  during  the  period  of  one  year  next 
34  L.R.A.(N.S.)     . 


following  the  said  date  of  issue;"  that 
the  said  policy  of  insurance,  delivered  to 
and  accepted  by  the  said  Charles  E.  Rich, 
contained  the  following  clause  and  addi- 
tion: "Suicide.  The  company  shall  not  be 
liable  hereunder  in  the  event  of  the  in- 
surer's death  by  his  own  hand,  whether 
sane  or  insane,  during  the  period  of  one 
year  after  the  issuance  of  this  policy,  as 
set  forth  in  the  pfovisions  of  the  applica- 
tion indorsed  hereon  or  attached  hereto;" 
that  the  said  policy  contained  the  follow- 
ing clause  and  condition:  "This  policy  and 
the  application  heretofore,  a  copy  of  which 
is  indorsed  hereon  and  attaclied  hereto,  con- 
stitute the  entire  contract  between  the  par- 
ties hereto;"  that  the  defendant  dated  the 
said  policy  of  insurance  as  of  the  date, 
May  9,  1908,  and  by  reason  thereof  the 
insured  received  the  benefit  of  a  lower  pre- 
mium, and  that  said  lower  premium 
amounted  annually,  when  at  the  age  of 
forty- two  years,  to  $16.04,  and  the  semi- 
annual premium  to  $8.34;  but  that  the 
premium  rate  at  the  age  of  forty-three  is 
$16.30  for  the  annual  premium  and  $8.58 
for  the  semiannual  premium;  that  the  de- 
fendant accepted  from  the  said  Charles  E. 
Rich  the  semiannual  premium  of  $8.34  as 
a  premium  upon  the  said  policy  from  May 
9,  1908,  to  November  9,  1908,  and  the  fur- 
ther sum  of  $8.34,  as  the  semiannual  pre- 
mium   on    said    policy    from    November    0, 

1908,  to  May  9,  1909;  that  on  the  10th  day 
of  May,  1909,  said  Charles  E.  Rich  paid  to  • 
defendant  the  sum  of  $8.58,  as  and  for  the 
semiannual  premium  upon  the  said  insur- 
ance  policy   for   the   period   from    May    9, 

1909,  to  November  9-,  1909,  and  the  defend- 
ant duly  issued  and  delivered  to  the  said 
Charles  E.  Rich  its  receipt  for  the  said 
semiannual  premium  as  follows:  "The 
Mutual  Life  Insurance  Company  of  New 
York  hereby  acknowledge  receipt  of  premi- 
ums on  said  policy.  Policy  No.  1,737,639. 
Premium  $8.58  for  one  half  year,  due  May 
9th,  1909."  "Countersigned  May  10,  1909, 
at  Fargo,  No.  Dak.  W.  A.  Smith,  Manager, 
per  J.  C.  Whitney,  Agency  Cashier.  W.  J. 
Easton,  Secretary." 

That  the  provisions  of  the  said  life  in- 
surance policy  are  all  in  printed  language, 
prepared  by  the  defendant,  and  that  the 
warranty  on  the  part  of  the  insured  that 
he  would  not  commit  suicide  during  the 
period  stated  was  in  printed  language,  pre- 
pared by  the  defendant  in  making  out  its 
form  of  application  for  insurance;  that  the 
said  Charles  E.  Rich  committed  suicide  on 
the  11th  day  of  May,  1909,  dying  on  the 
said  date;  that  the  said  Charles  E.  Rich, 
at  the  time  that  he  committed  suicide,  was 
sane;  that,  according  to  the  terms  of  the 
policy,  thirty  days'  grace  were  allowed  the 
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insured  in  which  to  pay  any  premium  after 
the  first  premium,  and  all  premiums  were 
payable  in  advance  at  the  home  office  of  the 
defendant,  or  to  any  agent  of  the  company, 
upon  delivery,  on  or  before  date  due,  of  a 
receipt  signed  by  the  secretary  of  the  com- 
pany, or  other  executive  officer,  and  coun- 
tersigned by  said  agent;  that  the  plaintiff 
herein  id  the  sister  of  the  insured;  that 
after  the  death  of  the  insured,  the  said 
plaintiff  made  due  proof  of  the  death  of  the 
said  Charles  E.  Rich;  said  proof  was  duly 
received  and  accepted  by  the  defendant  as 
sufficient  proof  of  his  death  on  the  4th  day 
of  June,  1909,  and  was  passed  upon  by  the 
defendant  at  that  time;  that  the  defendant 
disclaimed  any  liability  under  the  terms 
of  said  policy,  and  refused  to  pay  the  in- 
surance to  the  plaintiff,  upon  the  ground 
that  the  defendant  was  not  liable,  because 
that  the  insured  committed  suicide  "during 
the  period  of  one  year  after  the  issuance 
of  the  said  policy,  as  set  forth  in  the  pro- 
vision of  the  application  and  policy,"  and 
for  grounds  other  than  sufficiency  of  the 
proofs  of  loss;  that  this  action  was  com- 
menced on  or  about  September  1,  1909. 

In  the  trial  of  the  case  the  defendant  sub- 
mitted the  testimony  of  one  E.  L.  Richter, 
who  testified  in  substance  that  he  had  been 
acquainted  with  the  insured  for  between 
twenty-five  and  thirty  years,  and  that  wit- 
ness and  insured  were  good  friends,  which 
friendship  continued  up  to  the  day  of  his 
.  death;  that  on  the  27th  day  of  April  1909, 
witness  had  a  conversation  with  the  insured 
at  the  office  of  the  witness,  at  Larimore, 
at  which  time  they  were  discussing  the 
financial  affairs  of  the  insured,  and  some 
life  insurance  policies  which  the  insured 
had,  payable  to  his  daughter,  Hattie  E. 
Rich;  that  the  insured  said  to  him  that 
he  wanted  to  raise  money  on  his  life  in- 
surance policies,  in  order  to  remedy  his 
financial  difficulties;  that  at  said  time  the 
witness  and  the  insured  discussed  the  sui- 
cide clause  in  the  policies,  and  the  insured 
stated  that  the  said  clause  ran  out  some 
where  between  the  7th  and  9th  of  May,  and 
that  as  soon  as  the  said  clause  expired  he, 
the  insured,  would  kill  himself,  but  that 
he  wanted  to  wait  until  after  the  year  ex- 
pired, so  as  to  be  sure  that  his  daughter 
would  get  his  insurance,  and  that  he  would 
commit  suicide  within  a  day  or  two  after 
the  expiration  of  the  suicide  clause;  that 
the  insured  did  not  appear  to  have  been 
drinking  or  be  intoxicated  at  that  time, 
and  that  witness  did  not,  at  any  time,  c(Hn- 
municate  any  of  these  matters  to  the  plain- 
tiff herein,  nor  to  a  brother  of  the  insured, 
and  that  at  said  time  he  was  pretty  well 
acquainted  with  the  brother  and  had  met 
the  plaintiff. 
34  L.R.A,(N.S.) 


Upon  the  evidence  in  this  case  the  trial 
court  found,  as  a  matter  of  law,  that  the 
plaintiff  was  entitled  to  judgment  for  the 
full  amount  of  the  policy,  to  wit,  $1,000, 
with  interest  thereon  from  the  4th  day  of 
June,  1909,  at  7  per  cent,  and  judgment 
was  accordingly  entered.  A  motion  for  a 
new  trial  was  made  and  denied,  and  the 
defendant  prosecutes  its  appeal  to  this 
court  from  the  said  order  for  judgment 
and  order  denying  motion  for  a  new  trial, 
and  in  its  assignments  of  error  set  forth: 
That  the  trial  court  erred  in  failing  to 
find  as  true  the  facts  alleged  in  paragraphs 
5,  7,  and  8,  of  the  defendant's  answer;  in 
making  the  conclusion  of  law  in  which  the 
plaintiff  is  entitled  to  judgment,  as  herein- 
before set  forth;  in  ordering  and  granting 
judgment  in  favor  of  the  plaintiff  and 
against  the  defendant;  and  in  an  additional 
assignment  of  error  sets  forth  that  the 
court  erred  in  denying  the  motion  for  a 
mw  trial  on  the  following  grounds: 

(1)  The  evidence  is  insufficient  to  sup- 
port the  judgment,  in  that  it  appears  affirm- 
atively by  the  pleadings  and  evidence  in 
said  case  that  Charles  E.  Rich,  the  insured, 
committed  suicide  within  the  period  of  one 
year  from  the  issuance  of  the  policy  of  the 
insured,  an4  that  the  policy  of  insurance 
issued  to  said  insured  thus  became  void  and 
unenforceable. 

(2)  The  evidence  is  insufficient  to  support 
the  judgment,  in  that  it  appears  affirma- 
tively in  the  testimony  in  said  action,  that 
the  insured  committed  a  deliberate  fraud 
against  the  insurer,  and  by  his  deliberate 
act,  while  sane,  determined  the  rights  and 
liabilities  of  the  parties  to  the  contract 
of  insurance;  and  that  the  said  insured  in- 
tentionally and  for  the  fraudulent  purpose 
of  creating  a  liability  against  the  said 
defendant  company,  insurer,  waited  until 
the  expiration  of  one  year  from  the  date 
of  said  policy  for  the  purpose  of  creating  a 
liability  thereunder  against  the  said  defend- 
ant company,  insurer,  and  that  by  reason 
of  said  fraud  said  policy  became  void  and 
unenforceable. 

Two  propositions  are  presented  to  us  by 
the  appellant,  quoting  from  its  brief: 
"First.  Is  the  defendant  company  liable 
upon  a  policy  of  insurance  in  ease  of  the 
death  of  the  insured  by  suicide  in  less  than 
a  year  from  the  time  of  the  issuance  of  the 
policy,  although  an  artificial  period  of  more 
than  one  year  is  produced  because  of  the 
dating  back  of  the  policy  at  the  request 
of  and  for  the  benefit  of  the  insured?" 
Second.  "Is  the  defendant  company  liable, 
upon  a  contract  of  insurance,  l)ecause  of 
death  by  suicide  of  the  insured,  where  it 
appears  that  such  act  of  suicide  was  pre- 
meditated, and  the  date  of  the  liability,  il 
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any,  of  the  defendant  company,  is  fixed  by 
the  voluntary  and  fraudulent  purpose  and 
act  of  the  insured?" 

At  the  outset  we  may  state  that  the  facts 
show  the  dating  back  of  the  policy  from 
the  date  of  the  application.  May  IS,  1908, 
to  the  alleged  date  of  the  execution  of  the 
policy,  to  wit,  May  9,  1908.  While  done 
at  the  request  of  the  insured,  it  was  done 
in  accordance  with  general  rules  and  in- 
structions issued  to  agents  in  general,  and 
not  for  the  sole  and  specific  benefit  of  this 
insured,  nor  was  it  for  the  sole  benefit  of 
the  insured  as  against  the  company;  for 
while  the  insured  received  a  reduction  of 
some  48  cents  in  his  premium  for  the  first 
year,  yet  the  company  received  the  benefit 
of  insuring  the  insured  during  eight  days 
already  passed,  when  there  could  be  no  risk 
assumed  by  the  company  in  fact. 

The-  first  proposition  presented  to  us 
raises  the  question  of  the  date  of  the  policy. 
On  its  face  the  policy  is  stated  "to  be  ex- 
ecuted this  9th  day  of  May,  1908."  The 
general  rule  is  that  a  policy  of  life  insur- 
ance, if  delivered,  takes  efi'ect  from  its  date, 
unless  it  be  otherwise  stated.  See  May,  Ins. 
2d  ed.  §  400.  If  it  be  alleged  that  the  con- 
tract takes  effect  at  some  other  date,  then 
evidence  of  this  contrary  intent  must  be 
shown.  Of  course,  the  burden  of  intro- 
ducing such  evidence  would  be  upon  him 
who  alleges  it. 

In  25  Cyc.  Law  &  Proc.  p.  742,  the  rule 
is  laid  down  that  the  risk  is  presumed  to 
commence  from  the  date  of  the  policy,  in 
the  absence  of  any  provision  or  agreement 
to  the  contrary.  This  rule  is  the  same 
as  the  one  set  forth  in  the  case  of  Union 
Ins.  Co.  v.  American  F.  Ins.  Co.  107  Cal. 
o28,  28  L.R.A.  692,  48  Am.  St.  Rep.  140, 
40  Pac.  431.  In  Rayburn  v.  Pennsylvania 
Casualty  Co.  138  N.  C.  379,  107  Am.  St. 
Rep.  548,  50  S.  E.  762,  the  court  says: 

'*  Where  insurance  is  applied  for,  and 
afterwards  a  policy  is  issued  and  delivered, 
it  is  based  on  the  status  of  the  insured  at 
the  time  of  the  application,  and  the  com- 
pany assumes  the  risk  after  the  date  of  the 
policy."  A  careful  examination  of  the 
record  fails  to  disclose  any  intent  contrary 
to  this  rule.  If  we  assume,  without  refer- 
ence to  §  5948  of  the  Revised  Codes,  that 
the  defendant  is  in  position  to  raise  the 
question  as  to  the  actual  date  of  the  policy, 
and  the  evidence  is  that  the  actual  date 
IS  some  time  subsequent  to  the  stated  date 
of  execution,  yet  it  appears  clearly  from 
the  record  that  it  was  the  intent  of  the 
parties  to  date  the  policy  as  of  the  date 
stated.  ThiB  company  makes  provision  for 
such  dating.  The  insured  in  this  case  wa^ 
forty-two  years,  six  months,  and  five  days 
old,  and  accordingly  was  ratable  of  the  in- 
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Burance  age  of  forty-three  years.  Had  he 
been  six  days  younger,  he  would  have  been 
ratable  of  the  insurance  age  of  forty-two 
years,  which  would  have  given  him  a  slight 
reduction  in  his  premium  for  the  year  1908 
of  24  cents  semiannually.  To  get  this  bene- 
fit, the  policy  was  dated  back  some  nine 
days,  which  would  be  as  of  three  or  four 
days  less  than  forty-two  years  and  six 
months  old.  The  company  got  the  benefit  of 
this,  for  it  is  a  certainty  of  life  on  which 
they  assumed  no  risk,  and  for  which  they 
were  paid.  Clearly,  it  was  the  intention  of 
the  parties  to  make  the  date  as  of  the  9th  of 
May,  1908.  The  contract,  therefore,  was 
made  as  of  May   9,   1908. 

Appellant  says  the  fact  that  the  com- 
pany agreed  to  the  dating  back  does  not 
estop  them  from  raising  this  question,  be- 
cause the  dating  back  was  but  for  one  pur- 
pose, and  that  was  the  fixing  of  the  date 
of  payment  of  the  premiums.  We  cannot 
agree  with  this  in  its  entirety.  The  pur- 
pose for  the  dating  back  of  the  contract 
may  have  been  to  get  a  little  less  rate  of 
premium;  but  the  fact  stands  that  the 
contract  itself  was  dated  back;  that  is,  the 
whole  contract,  and  not  the  portion  alone 
dealing  with  the  insurance  rate.  If  the 
contention  of  the  appellant  were  correct, 
the  purpose  could  have  b^n  obtained  by 
simply  making  the  contract  as  of  its  cor- 
rect date,  but  lowering  the  rate  of  insur- 
ance. Instead  of  doing  this,  the  company 
maintains  its  uniform  rate,  but  takes  a 
retrospective  risk. 

Section  5948  of  the  Revised  Codes  of 
1905  Says:  "An  acknowledgment  in  a  pol- 
icy of  the  receipt  of  premium  is  conclusive 
evidence  of  its  payment,  so  far  as  to  make 
the  policy  binding,  notwithstanding  any 
stipulation  therein  that  it  shall  not  be 
binding  until  the  premium  is  actually 
paid."  Indeed,  it  has  been  held,  even  in 
the  absence  of  such  a  statute,  and  in  a  case 
where  a  policy  of  insurance  contained  a  pro- 
vision that  the  company  should  not  be  lia- 
ble until  the  premium  should  be  actually 
paid  to  the  company,  where  also  the  policy 
contained  a  receipt  for  the  premium,  that 
the  company  was  estopped  from  setting  up 
the  nonpayment  of  the  premium  for  the 
purpose  of  voiding  the  instrument.  The 
company  might  actually  recover  the  pre- 
mium, but,  so  far  as  the  contract  was  con- 
cerned, they  were  prohibited  from  setting 
up  a  nonpayment  of  the  premium.  Basch 
V.  Humboldt  Mut.  F.  &  M.  Ins.  Co.  35  N. 
J.  L.  429.  In  the  policy  involved  there  is 
a  distinct  acknowledgment  of  the  receipt 
of  the  premium,  and  therefore  the  defendant 
company  cannot  be  permitted  to  offer  any 
evidence  to  show  that  the  policy  was  not 
binding.     This    expression,    "to   make   the 
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policy  binding/'  necessarily  means  the  con- 
tract in  its  entirety,  as  agreed  upon  by  the 
parties,  and  it  becomes  immaterial  whether 
the  date  is  i^rtificial  or  actual.  The  com- 
pany cannot  be  heard  to  say  that  this  ac- 
tual contract  entered  between  the  parties  is 
not,  for  all  contractual  purposes  binding 
and  conclusive. 

That  a  company  may  contract  to  insure 
for  a  period  already  passed  is  well  settled. 
See  Kerr  on  Insurance,  pp.  100,  101,  where 
it  is  stated  that  *^the  term  of  the  insurance 
•  .  .  may  by  stipulation  .  .  .  begin 
upon  the  date  of  the  application,  •  .  . 
or  the  policy  when  issued  may  ...  be 
dated  prior  to  the  day  of  its  execution,  and 
cover  risks  which  have  occurred  prior  to 
that  time.  The  intent  of  the  parties,  when 
ascertainable,  should  control."  See  also 
American  Horse  Ins.  Co.  v.  Patterson,  28 
Ind.  17;  Philadelphia  L.  Ins.  Co.  v.  Amer- 
ican Life  &  Health  Ins.  Co.  23  Pa.  65. 

In  Hal  lock  v.  Commercial  Ins.  Co.  26  N. 
J.  L.  268,  where  a  company  took  a  risk 
to  commence  previous  to  the  date  of  the 
policy,  the  court  said :  "The  company  would 
be  as  much  bound  as  if  the  loss  occurred 
after  the  policy  was  delivered."  Tliis  was 
a  case  involving  a  fire  insurance  policy, 
where  the  property  was  burned  without  the 
knowledge  of  either  party,  after  the  agree- 
ment to  insure  was  entered  into  and  before 
the  policy  was  issued.  See  also  Commercial 
Ins.  Co.  v.  Hallock,  27  N.  J.  L.  645,  72  Am. 
Dec.  379. 

In  Lightbody  v.  North  American  Ins.  Co. 
23  Wend.  18,  it  was  held  the  company  was 
liable  on  the  policy,  even  though  not  de- 
livered for  several  days,  and  the  property 
was  destroyed  before  the  date,  but  after  the 
agreement  to  insure  was  entered  into,  and 
the  policy  was  not  delivered  until  two  or 
three  weeks  after  the  date.  To  the  same 
effect  is  Whitaker  v.  Farmers'  Union  Ins. 
Co.  29  Barb.  312. 

In  the  case  of  Davenport  v.  Peoria  M.  & 
F.  Ins.  Co.  17  Iowa,  276,  the  court,  inde- 
pendent of  any  statutory  provision,  states 
the  rule:  That  "the  doctrine  that  an  act 
done  at  one  time  may  take  effect  as  of 
a  prior  time  by  relation  back  ...  is 
applicable  to  contracts  of  insurance;  the 
agreement  to  insure  being  the  principal  act. 
The  payment  of  the  premium  and  the  for- 
mal execution  of  the  policy  may  be  con- 
current therewith  or  subsequent  thereto." 
Here  was  a  case  where  a  policy  was  not 
issued  at  the  time  the  agreement  to  insure 
was  made,  and  between  the  time  of  the 
agreement  and  the  time  of  the  issuance  of 
the  policy  the  property  was  destroyed,  with- 
out the  knowledge  of  either  party.  There 
was  no  fraud  or  concealment  by  the  party 
insured,  and  the  question  became  simply 
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one  of  what  was  the  risk  taken  by  the 
company.  The  court  says:  *'The  defendant 
seeks  to  avoid  liability  on  this  policy  by 
showing  by  parol  that  the  policy  was  not 
in  fact  executed  or  delivered  until  the  day 
after  its  date.  The  plaintiff  then  shows 
by  parol  that  such  antedate  was  not  tho 
result  of  accident  or  mistake,  but  was  done 
intentionally,  and  in  pursuance  of  a  pre- 
vious contract  between  the  parties.  This 
parol  testimony  was  clearly  competent; 
.  .  .  both  parties  did  exactly  what  they 
intended  to  do,  and  have  put  in  writing,  in 
a  legal  binding  form,  the  mutual  contract 
between  them,  and  the  obligations  of  the  re- 
spective parties.  Such  a  contract,  thus  fair- 
ly entered  into,  both  good  morals  and  good 
law  require  shall  be  enforced;  and  the  loss- 
es, if  any,  must  fall  on  that  party  which, 
for  a  valuable  consideration,  voluntarily 
assumed  the  possible  burdens  of  them." 

That  is  the  exact  situation  in  the  case 
at  bar.  The  appellant  made  provision  for 
and  consented  to  a  dating  back  of  the  pol- 
icy, thus  making  it  of  the  date  it  bears, 
rather  than  the  actual  date,  receiving 
therefore  the  absolute  assurance  that  they 
took  no  risk  in  that  period  dated  back. 
The  same  rule  is  upheld  in  the  case  of  Ken- 
tucky Mut.  Ins.  Co.  V.  Jenks,  5  Ind.  96-103. 
The  appellant  argues  that  under  the  con- 
tract, parties  could  not  have  had  in  con- 
templation the  dating  back  of  the  period 
during  which  the  insured  could  not  commit 
suicide,  and  alleges  that  because,  in  §  6064 
of  the  Revised  Codes  of  1905,  the  legislature 
says:  "It  shall  be  no  defense  after  the  pol- 
icy has  been  in  force  one  year,  that  the 
insured  committed  suicide."  This  must 
necessarily  mean  one  year  from  the  actual 
date  of  the  policy.  The  purpose  of  that 
section  is  to  prevent  an  insurance  com- 
pany from  making  a  longer  period  than  one 
year  during  which  the  defense  of  suicide 
may  be  set  up,  but  does  not  prevent  the 
company,  and  the  insured  from  shortening 
the  period.  Surely  it  Would  not  be  argued, 
if  a  company  saw  fit  to  eliminate  the  sui- 
cide exemption  entirely,  or  to  expressly  pro- 
vide that  the  policy  was  incontestable  from 
date  as  against  the  defense  of  suicide,  that, 
under  the  provisions  of  this  section,  the 
company  could  yet  set  up  the  defense  of 
suicide,  if  it  occurred  at  any  time  within 
a  year  from  the  time  the  policy  came  in 
force.  The  company  took  premiums  for  that 
period,  fixed  the  date  of  the  pajonent  of 
the  premiums  as  of  that  date,  and  make  no 
provision  in  the  contract  limiting  the  dat- 
ing back  solely  to  the  payment  of  premiums. 
It  is  well  settled  that  where  there  is  any 
uncertainty  in  the  terms  of  an  insurance 
policy,  that  the  policy  will  be  construed 
most  favorably  for  the  insured,  as  the  Ian- 
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guage  used  in  the  policy  is  the  language  of 
'  the  inBuring  company.  The  company  pre- 
pares the  blanks,  dictates  the  terms,  and  it 
\vould  be  idle  to  say  that  the  insured  need 
not  accept  the  terms,  unless  he  sees  fit.  See 
Schroeder  v.  Trade  Ins.  Co.  109  111.  157; 
also  Niagara  F.  Ins.  Co.  v.  Scammon,  100 
111.  644. 

In  its  second  proposition,  defendant  seeks 
to  avoid  liability  because  the  act  of  suicide 
was  premeditated,  and  the  date  of  the  lia- 
bility of  the  company  was  fixed  by  the 
voluntary  and  fraudulent  purpose  and  act 
of  the  insured.  This  is  based  solely  upon 
the  testimony  of  the  witness  Richter.  It 
is  clear  from  a  reading  of  the  policy  that 
the  company  ^nd  the  insured  contemplated 
the  possibility  of  the  commission  of  sui- 
cide by  the  insured  while  he  was  sane.  The 
fact  is  admitted  that  the  Insured  committed 
suicide  while  sane.  Therefore,  of  a  sure- 
ty, his  act  was  premeditated,  but  such  pre- 
meditation was  one  of  the  risks  assumed  by 
the  company,  and  if  his  suicide  could  be 
premeditated,  though  the  period  of  premedi- 
tation may  be  short,  the  liability  of  the 
company  must  necessarily  be  fixed  by  th«* 
voluntary  purpose  and  act  of  the  insured. 

To  allow  the  company  to  set  up  the  de- 
fense of  suicide  during  the  sanity  of  thj 
insured,  and  the  fixing  of  the  liability  by 
the  voluntary  purpose  and  act  of  the  in- 
jured, would  be  practically  to  wipe  out  the 
provision  fixed  by  our  statute  that  the  de- 
fense of  suicide  could  not  be  set  up  after 
the  policy  had  been  in  force  one  year. 
Since  the  insured  was  sane  when  he  com- 
mitted suicide,  his  act  must  necessarily 
have  been  voluntary  and  premeditated. 
There  is  nothing  to  show  that  the  premedi- 
tation extended  to  a  period  prior  to  the 
application  for  the  insurance;  but,  even 
if  it  did,  death  by  suicide  is  one  of  the 
risks   that   the    company    insures    against. 

Appellant  claims  that  this  premeditated 
act  of  suicide  was  fraudulent  as  against 
the  company,  and  that  .the  fraud  is  shown 
by  the  testimony  of  the  witness  Richter. 
According  to  the  testimony  of  this  witness, 
however,  the  policy  about  which  the  in- 
sured was  talking  could  not  have  been  thi.^ 
policy  in  question;  but  was  a  policy  which 
was  payable  to  his  daughter.  But,  inde- 
pendent of  this  fact,  there  is  no  merit  in 
this  contention.  The  liability  of  the  com- 
pany is  not  fixed  by  the  time  the  intent' 
to  commit  suicide  becomes  fixed  and  per- 
manent in  the  mind,  but  is  determined  by 
the  fact  of  suicide.  Who  knows  the  va- 
garies of  the  human  mind?  Who  can  tell 
how  often  between  the  27th  day  of  April, 
1909,  and  the  11th  day  of  May,  1909,  the 
insured  contemplated  and  abandoned  the 
purpose  of  suicide?  He  was  shown  to  have 
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been  in  financial  difficulties;  but  there  is 
no  testimony  showing  of  how  long  stand- 
ing. Several  times  a  day  he  may  have  de- 
termined to  commit  suicide,  and  then  aban- 
doned his  determination. 

Appellant  in  his  brief  says:  "Plaintiff 
cannot  recover  in  the  face  of  this  testimony, 
upon  general  principles  alone;  for,  if  the 
testimony  proves  anything,  it  proves  that 
the  insured  violated  the  contract,  in  that 
he  intentionally  created  a  liability  against 
the  defendant  company.  It  certainly  cannot 
be  contended  that  the  fixing  of  liability 
under  a  contract  is  within  the  sole  power 
and  control  of  one  of  the  parties."  In  sup- 
port of  this  he  cites  Hopkins  v.  North- 
western Life  Assur.  Co.  (C.  C.)  94  Fed. 
729,  and  other  cases.  An  analysis  of  this 
case  shows  that  it  was  decided  upon  the 
assumption  that  the  policy  was  silent  en- 
tirely as  concerning  suicide.  The  court 
held,  in  that  case,  self-murder  was  not 
within  the  contemplation  of  the  parties. 
This,  however,  is  not  the  state  of  facts 
in  the  case  at  bar.  The  possibility  of  self- 
murder  was  taken  into  account,  and  whether 
sane  or  insane,  the  insured  was  limited 
to  a  period  of  one  year,  and  the  company, 
therefore,  obligated  itself  to  pay,  in  case 
of  suicide  after  the  period  of  a  year.  It 
cannot  be  heard  now  to  disclaim  this  lia- 
bility because  of  the  possibility  that  the 
insured  may  have  contemplated  suicide  be- 
fore the  expiration  of  the  year. 

llie  appellant  cites  Ritter  v.  Mutual  L. 
Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693,  J  8 
Sup.  Ct.  Rep.  300.  The  policy  in  that  case 
contained  a  clause  that  the  insured  war- 
ranted and  agreed  that  he  would  not  die 
by  his  own  act,  whether  sane  or  insane, 
during  the  period  of  two  years,  which  period 
was  to'  begin  on  the  6th  day  of  November, 
1891.  The  insured  committed  suicide  Oc- 
tober 6,  1892.  The  court  however,  goes  on 
to  decide  that  suicide  is  not  in  the  con- 
templation of  the  parties  when  they  enter 
into  a  policy  of  life  insurance,  stating  that: 
"If  a  person  should  apply  for  a  policy  ex- 
pressly providing  that  the  company  should 
pay  the  sum  named  if,  or  in  the  event,  the 
assured,  at  any  time  during  the  continu- 
ance of  the  contract,  committed  self-destruc- 
tion, being  at  the  time  of  sound  mind,  it 
is  reasonably  certain  that  the  application 
would  be  instantly  rejected.  It  is  impos- 
sible to  suppose  that  an  application  of  that 
character  would  be  granted.  If  experience 
justifies  ^  this  view,  it  would  follow  that 
a  policy  stipulating  generally  for  the  pay- 
ment of  the  sum  named  in  it,  upon  the 
death  of  the  assured,  should  not  be  inter- 
preted as  intended  to  cover  the  event  of 
death  caused,  directly  and  intentionally,  by 
self-destruction,  whilst  the  assured  was  in 
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«ound  mind,  but  only  death  occurring  in  the 
ordinary  course  of  his  life."  This  opinion 
was  written  in  1897,  and  it  is  a  sufficient 
answer  to  this  dictum  to  say  that  almost 
all  of  the  insurance  companies  now  write 
policies  where  the  possibility  of  self-de- 
struction while  sane  is  clearly  taken  into 
account,  and  is  among  the  risks  assumed; 
some  companies  making  a  time  limit  and 
others  not.  Many  states  have  statutes 
similar  to  our  §  6064. 

It  is  no  defense  to  say  that  life  insurance 
imports  a  mutual  agreement,  whereby  the 
assured  is  to  do  all  in  his  power  to  prevent 
liability.  The  company  knew  that,  so  far 
as  the  agreement  with  the  insured  was  con- 
cerned, and  BO  far  as  their  risks  assumed 
were  concerned,  he  was  at  liberty  to  com- 
mit suicide  while  sane  at  any  time  after 
the  period  of  limitation  fixed  by  the  con- 
tract. Ihe  morality  of  the  fact  is  not  in- 
vol*'ed  in  this  case.  The  insured,  by  his 
self-destruction,  has  put  himself  beyond  the 
realm  of  human  law,  and  the  morality  of 
his  act  will  be  judged  by  a  different  court. 

The  event  which  happened  having  been 
within  the  contemplation  of  the  parties, 
and  the  parties  having  voluntarily  shortened 
the  actual  period  during  which,  if  the  act 
occurred,  the  company  would  not  be  liable, 
we  hold  that  the  time  limitation  of  the 
act  of  suicide  had  expired  at  the  time  of 
the  self-destruction  of  the  insured,  and  that 
the  company  thereupon  became  liable  for 
the  full  amount  of  the  policy. 

It  follows,  therefore,  that  the  lower  court 
committed  no  error  in  refusing  to  find  as 
facts  the  statements  set  forth  in  paragraphs 
5,  7,  and  8  of  the  defendant's  answer,  as 
desired  by  the  defendant,  and  the  judgment 
of  the  lower  court  is  therefore  affirmed. 

Hon.  A.  G.  Burr,  Judge  of  the  Ninth  Ju- 
dicial District,  sitting  with  the  court  by  re- 
quest. 


OKIiAHOBIA  SUPREMG  COURT. 

STATE    OF    OKLAHOMA    EX    REL. 
CHARLES  WEST,  Attorney  General, 

V. 

A.  H.  HUSTON,  District  Judge,  et  al. 

(27  Okla.  606,   113   Pac.   190.) 

Injunction  —  to    prevent    remcval    of 
state  capital. 

1.  The  county  attorney  may  bring  an 
action  properly  triable  in  the  district  court 
of  his  county,  in  the  name  of  the  state,  to 
enjoin  state  officers,  other  than  the  gover- 
nor, from  misapplying  public  funds,  or  ap- 
plying them  to  a  use  or  for  a  purpose  or 
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at  a  place  prohibited  by  the  Constitution 
or  by  law. 

(a)  Injunction  will  lie  at  the  suit  of 
the  state,  brought  by  the  county  attorney 
as  an  executive  law  officer,  to  enjoin  the 
executive  officers  of  the  state  other  than  the 
governor,  from  removing  their  offices,  pub- 
lic records,  books,  and  papers  from  the  seat 
of  government,  and  expending  the  funds- 
of  the  state  for  such  purpose. 

Court  ^  control  of  acts  of  governor. 

2.  The  district  courts  of  this  state  have 
no  jurisdiction  to  control  the  action  of  the 
governor,  even  in  ministerial  acts. 

Same  —  misapplication  of  funds  -—Ju- 
risdiction. 

3.  The  district  court  of  Logan  county  has 
the  power  to  enjoin  said  officers  other  than 
the  governor  from  using  or  applying  public 
funds  contrary  to  law,  or  at  a  place  unau- 
thorized by  law. 

(a)  It  has  authority  to  enjoin  such  state 
officers  not  only  from  misapplying  or  dis- 
bursing such  funds  illegally,   but  also,   in 

Note. -^  Prevention   of  illegal   removal 
of  state  capital. 

There  seems  to  be  no  doubt  as  to  the  right 
of  a  citizen  to  maintain  an  action  to  pre- 
vent the  illegal  removal  of  a  state  capital, 
or  of  state  offices,  records,  etc.,  to  auotlier 
place  than  the  seat  of  government,  since 
in  all  of  the  cases  in  whicn  the  question  has 
arisen,  the  plaintiff's  right  to  maintain  such 
an  action  appears  not  to  have  been  ques- 
tioned, each  one  being  decided  upon  its  mer- 
its. 

In  People  ex  rel.  Vermule  v.  Bigler,  6 
Cal.  23,  the  supreme  court  reversed  an  or- 
der of  the  lower  court,  granting  a  tempo- 
rary writ  of  mandamus  to  compel  the  secre- 
tary of  state,  treasurer,  and  comptroller 
to  keep  their  offices  at  San  Jose,  upon  the 
ground  that  it  was  the  seat  of  government, 
where  the  legislature  had,  by  a  proper 
act,  changed  the  seat  of  government  to 
Sacramento. 

And  in  Edwards  v.  Lesueur,  132  Mo.  410, 
31  L.R.A,  815,  33  S.  W.  1130,  the  court 
lefused  to  restrain  the  secretary  of  state 
from  discharging  the  duties  placed  upon 
him  in  respect  to  .submitting  to  a  vote  of 
the  electors  of  the  state  a  proposal  legally 
passed  by  the  general  assembly,  for  amend- 
ing the  Constitution  so  as  to  provide  there- 
in for  a  removal  of  the  seat  of  government. 

And  in  Coyle  v.  Smith,  —  Okla.  — ,  113 
Pac.  944,  affirmed  in  221  U.  S.  559,  55  L. 
ed.  853,  31  Sup.  Ct.  Rep.  688,  the  supreme 
court  .of  Oklahoma  refused  to  interfere  by 
injunction  in  the  matter  of  a  change  of 
the  seat  of  government  from  Guthrie  to 
Oklahoma  City,  where  the  legislature  had 
legally  provided  for  such  change. 

And  in  Slack  v.  Jacob,  8  W.  Va.  612,  an 
injunction  was  refused  to  restrain  the  re- 
moval of  the  seat  of  government  from 
Charleston  to  Wheeling,  in  accordance  with 
a  constitutional  and  valid  act  of  the  legis- 
lature. 

On  the  other  hand,  in  Smith  ▼.  State, 
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connection  therewith,  to  restrain  them 
from  removing  their  offices  and  public  rec- 
ords, books,  and  papers  from  tfie  seat  of 
^vemment. 

(b)  The  pleadings  in  the  action  in  the 
•district  court  of  £ogan  county,  which  re- 
lators seek  by  this  proceeding  in  prohibition 
to  arrest,  alleging  that  the  seat  of  govern- 
ment is  at  Guthrie,  and  that,  unless  en- 
joined,  such  state  officers  will  remove  their 
offices,  records,  etc.,  to  Oklahoma  City, 
which  is  not  the  seat  of  government,  con- 
trary to  article  6,  §  1,  of  the  Constitution, 
and  will  disburse  unlawfully  public  funds 
in  making  such  removal,  raises  a  question 
for  determination  that  is  within  the  juris- 
diction of  said  court. 

(c)  Such  court  having  jurisdiction  of 
the  person  of  all  parties,  other  than  the 
j^vernor,  and  of  the  subject-matter,  its 
action  thereon  can  be  reviewed  by  this 
court  only  by  a  proceeding  in  error. 

(d)  The  writ  of  prohibition  may  not  be 
tised  for  the  purpose  of  a  proceeding  in 
«rror,  so  as  to  review  the  action  of  the  lower 
court  when  such  court  has  jurisiliction  of 
the  subject-matter  and  of  the  parties,  so  as 
to  correct  an  error  of  such  trial  court. 

(e)  The  duty  of  the  officers  of  the  execu- 
tive department  of  this  state  to  keep  their 
offices  at  the  seat  of  government  is  manda- 
tory, and  involves  no  question  of  discre- 
tion. 

(f )  The  determination  of  where  the  seat 
«f  government   is,    is   a   judicial   question. 

(Turner,  J.,  dissents  in   part.) 

(July  27,  1910.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  the  county  attorney  from 
prosecuting  a. certain  action,  and  the  Dis- 
trict Court  from  rendering  judgment  in 
such  action,  enjoining  the  governor  of  the 
atate  and  the  other  state  officers  from  re- 
moving the  books  and  records  of  their  de- 
spective  offices  to  Oklahoma  City.  Grant- 
ed in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  West,  Attorney  General, 
for  relator: 

The  court  was  without  jurisdiction  after 
the  governor's  motion  to  dismiss. 

State  ex  rel.  Haskell  v.  Huston,  21 
Okla.  782,  97  Pac.  982. 

Injunction  will  not  lie  in  a  case  of  this 
kind. 


Slack  V.  Jacob,  8  W.  Va.  655;  Fair- 
child  V.  Hedges,  14  Wash.  117,  31  L.R.A. 
851,  44  Pac.  125;  Louisiana  .v.  Jumel,  107 
U.  S.  715,  27  L.  ed,  449,  2  Sup.  Ct.  Rep. 
128,  Permoli  v.  New  Orleans,  3  How.  589, 
11  L.  ed.  739;  Cherokee  Nation  v.  Greorgia, 

5  Pet.  1,  8  L.  ed.  25;  Georgia  v.  Stanton, 

6  Wall.  50,  18  L.  ed.  721. 

The  county  attorney  had  no  authority  to 
act. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  61  L.  ed.  553,  27  Sup. 
Ct.  Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075; 
Scott  V.  Latimer,  33  C.  C.  A.  1,  60  U.  S. 
App.  720,  89  Fed.  852;  Williams  v.  Hert, 
110  Fed.  169;  Concannon  v.  Rose,  9  Kan. 
App.  791,  59  Pac.  729;  Atty.  Gen.  v. 
Salem,  103  Mass.  138;  Atchison  v.  State, 
34  Kan.  379,  8  Pac.  367;  Coulson  v.  Terri- 
tory, 8  Okla,  115,  56  Pac  956;  Argentine 
V.  State,  46  Kan.  430,  26  Pac.  751;  But- 
ler V.  Neosho  County,  15  Kan.  179;  Center 
Twp.  V.  Himt,  16  Kan.  430;  People  ex  I'd. 
Moloney  v.  Greneral  Electric  R.  Co.  172 
III.  129,  50  N.  E.  158;  United  States  v. 
Beebe,  127  U.  S.  346,  32  L.  ed.  124,  8 
Sup.  Ct.  Rep.  1083;  State  ex  rel.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Jefferson  County, 
11  Kan.  66;  People  v.  Albany  &  S.  R.  Co. 
57  N.  Y.  161. 

Messrs.  Bur  well,  Crockett,  &  Johnson, 
also  for  relator: 

The  acts  complained  of  in  the  injunction 
suit  in  the  court  below  are  purely  politi- 
cal, of  which  the  court  has  no  jurisdic- 
tion. 

Rice  V.  Austin,  19  Minn.  103,  Gil.  74, 
18  Am.  Rep.  330;  People  ex  rel.  Suther- 
land V.  The  Governor,  29  Mich.  320,  18  Am, 
Rep.  89;  Houston  Tap  &  B.  R.  Co.  v. 
Randolph,  24  Tex.  317;  Bates  v.  Taylor, 
87  Tenn.  319,  3  L.R.A.  316,  11  S.  W.  266; 
State  ex  rel.  Latture  v.  Board  of  Inspect- 
ors, 114  Tenn.  516,  86  S.  W.  319;  Haw- 
kins  V.  The  (Governor,  1  Ark.  570,  33  Am. 
Dec.  346;  Mississippi  v.  Johnson,  4  Wall. 
475,  18  L.  ed.  437;  Georgia  v.  Stanton,  6 
Wall.  50,  18  L.  ed.  721;  Smith  v.  Myers, 
109  Ind.  1,  58  Am.  Rep.  375,  9  N.  E.  692; 
Re  Dennett,  32  Me.  508,  54  Am.  Dec.  602; 
State  ex  rel.  Low  v.  Towns,  8  Ga.  360; 
Mauran  v.  Smith,  8  R.  I.  192,  5  Am.  Rep. 
564;  Slack  v.  Jacob,  8  W.  Va.  655;  Peo- 
ple ex  rel.  Billings  v.  Bissell,  19  UK  229, 


—  Okla.  — ^,113  Pac.  932,  the  court  granted 
a  temporary  injunction  to  restrain  the  sec- 
retary of  state,  with  other  state  officers, 
from  removing  any  of  the  property  pertain- 
ing to  their  several  offices  from  the  city  of 
Guthrie,  where  such  officers  were  attempting 
to  act  under  an  alleged  statute  which  the 
court  declared  had  not  been  adopted  by  the 
electors  at  the  polls,  and  had  therefore 
failed  to  become  a  law. 

So.    in    Livermore    v.    Waite.    102    Cal. 
34  L.R.A.(N.3.) 


113,  25  L.R.A.  312,  36  Pac.  424,  and  People 
ex  rel.  Rideout  v.  Waite,  —  Cal.  — ,  36 
Pac.  431,  an  injunction  was  granted  to  re- 
strain the  secretary  of  state  from  certify- 
ing an  amendment  to  the  Constitution  to 
the  clerks  of  the  respective  counties  of  the 
state  and  from  doing  any  other  act  with  in- 
tent to  have  such  amendments  submitted  to 
the  electors  of  the  state  where  the  act  of 
th  legislature  proposing  such  amendment 
was  invalid  and  ineffective.  J.  A.  G. 
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68  Am.  Dec.  501;  State  ex  rel.  Robb  t. 
Stone,  120  Mo.  428,  23  L.R.A.  194,  41  Am. 
St.  Rep.  706,  ?6  S.  W.  376;  Hovey.v.  State, 
127  Ind.  688,  11  L.R.A.  763,  22  Am.  St. 
Rep.  663,  27  N.  E.  176;  Guthrie  v.  Hall, 
1  Okla.  466,  34  Pac.  380;  State  ex  rel. 
County  Treasurer  y.  Dike,  20  Minn.  363, 
Gil.  314;  Western  R.  Co.  v.  De  Graff,  27 
Minn.  1,  6  N.  W.  341;  People  ex  rel. 
Bacon  v.  Cullom,  100  111.  472;  Re  Legis- 
lative Adjournment,  18  R.  I.  824,  22  L.R.A. 
716,  27  Atl.  327;  State,  Gledhill,  Prose- 
cutor,  V.  The  Governor,  26  N.  J.  L.  331. 

Messrs.  James  Hepburn,  Burford  & 
Burford,  Dale,  Blerer,  &  Hes^ler,  and 
O.  G.  Hornor,  for  respondents: 

Prohibition  will  not  lie. 

Andrews  y.  Love,  46  Kan.  264,  26  Pac. 
746;  Suavely  v.  Abbott  Buggy  Co.  36  Kan. 
106,  12  Pac.  622. 

The  county  attorney  has  the  authority 
to  prosecute  the  suit  in  the  name  of  the 
state. 

State  ex  rel.  Haskell  y.  Houston,  21 
Okla.  816,  97  Pac.  082;  State  ex  rel.  Mc- 
Cain y.  Metschan,  32  Or.  372,  41  L.R.A. 
602,  46  Pac.  791,  63  Pac.  1071;  State  ex 
rel.  Roberts  v.  Lawrence,  80  Kan.  707, 
103  Pac.  839;  26  Am.  k  Eng.  Enc.  Law, 
2d  ed.  p.  486;  People  v.  St.  Louis,  10  111. 
361,  48  Am.  Dec.  339;  Michigan  State 
Bank  v.  Hastings,  1  Dougl.  (Mich.)  226, 
41  Am.  Dec.  649;  Green  v.  Green,  34  111. 
320;  State  v.  Ohio  Oil  Co.  160  Ind.  21, 
47  L.R.A.  627,  49  N.  E.  809;  Re  Debs,  158 
U.  S.  682,  39  L.  ed.  1102,  16  Sup.  Ct.  Rep. 
900;  United  States  v.  American  Bell 
Teleph.  Co.  128  U.  S.  316,  32  L.  ed.  460, 
9  Sup.  Ct.  Rep.  90. 

The  court  is  not  deprived  of  jurisdiction 
on  the  theory  that  the  Euit  involves  politi- 
cal rights. 

State  ex  rel.  Lamb  v.  Cunningham,  83 
Wis.  90,  17  L.R.A.  145,  36  Am.  St.  Rep. 
27,  63  N.  W.  35;  Marbury  v.  Madison,  1 
Cranch,  177,  2  L.  .ed.  73. 

The  executive  officers  of  the  state  can 
be  restrained  by  injunction  from  attempt- 
ing to  perform  unauthorized  acts  which  af- 
fect the   public  interests. 

Greenwood  Cemetery  Land  Co.  v.  Routt, 
17  Cok>.  156,  15  L.R.A.  369,  31  Am.  St. 
Rep.  284,  28  Pac.  1126;  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  171,  37 
L.  ed.  125,  13  Sup.  Ct.  Rep.  271;  La 
Chapelle  v.  Bubb,  69  Fed.  481;  Pacific  R. 
Co.  V.  The  Governor,  23  Mo.  353,  66  Am. 
Dec.  673;  Bonner  v.  State,  7  Ga.  481; 
Mott  V.  Pennsylvania  R.  Co.  30  Pa.  9,  72 
Am.  Dec.  664;  State  ex  rel.  Wliiteman  v. 
Chase,  6  Ohio  St.  528;  Tennessee  &  C.  R. 
Co.  V.  Moore,  36  Ala.  380;  Stuart  v.  Haight, 
39  Cal.  87;  Harpending  v.  Haight,  39  Cal. 
207,  2  Am.  Rep.  432;  The  Governor  v. 
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Kelson,  6  Ind.  498;  Baker  y.  Kirk,  33  Ind. 
617;  Minnesota  &  P.  R.  Co.  y.  Sibley,  2 
Minn.  13,  Gil.  1;  Middleton  y.  Low,  30 
Cal.  697;  State  ex  rel.  Patton  y.  Houston, 
40  La.  Ann.  393,  8  Am.  St.  Rep.  632,  4 
So.  60;  Gotten  v.  Ellis,  52  N.  C.  (7  Jones, 
L.)  645;  State  ex  rel.  Clapp  v.  Fidelity  k 
C.  Ins.  Co.  39  Minn.  538,  41  N.  W.  108; 
Groome  y.  Gwinn,  43  Md.  672;  People  ex 
rel.  McCauley  y.  Brooks,  16  Cal.  11;  State 
ex  rel.  Roberts  y.  Lawrence,  80  Kan.  707, 
103  Pac.  839;  Martin  y.  Ingham,  38  Kan. 
643,  17  Pac.  163. 

Mandamus  will  lie  to  compel  a  governor 
to  perform  a  ministerial  act. 

State  ex  rel.  Irvine  v.  Brooks,  14  Wyo. 
393,  6  L.R.A.(N.S.)  760,  84  Pac.  488,  7 
A.  &  E.  Ann.  Cas.  1108;  Elliott  v.  Par- 
dee, 149  Cal.  516,  86  Pac.  1087;  Traynor 
V.  Beckham,  116  Ky.  13,  74  S.  W.  1105, 
76  S.  W.  844,  3  A.  &  E.  Ann.  Cas.  388; 
Cochran  v.  Beckham,  28  Ky.  L.  Rep.  370, 
89  S.  W.  262;  Magruder  v.  Swann,  25  Md. 
173;  State  ex  rel.  Bates  v.  Thayer,  31  Neb. 
82,  47  N.  W.  704;  State  ex  rel.  Benton  v. 
Elder,  31  Neb.  169,  10  L.R.A.  796,  47  N. 
W.  710;  State  ex  rel.  Wright  v.  Savage, 
64  Neb.  684,  90  N.  W.  898,  91  N.  W.  557 ; 
State  ex  rel.  Lawton  v.  Adams,  19  Nev. 
370,  12  Pac.  488;  Kendall  v.  United 
States,  12  Pet.  634,  9  L.  ed.  1185;  State 
ex  rel.  Loomis  v.  Moffitt,  6  Ohio,  358; 
State  ex  rel.  Tr auger  v.  Nash,  66  Ohio  St. 
632,  64  N.  E.  558;  Pitcock  v.  State,  91 
Ark.  627,  134  Am.  St.  Rep.  88,  121  8.  W. 
742;  Saranec  Land  &  Timber  Co.  v.  Rob- 
erts, 196  N.  Y.  303,  88  N.  E.  753;  Nougues 
v.  Douglass,  7  Cal.  66. 

The  duty  of  the  governor  to  keep  hia 
office  at  the  seat  of  government  is  purely 
ministerial. 

27  Cyc.  Law  &  Proc.  p.  793;  Marbury  y. 
Madison,  1  Cranch,  137,  2  L.  ed.  60. 

Courts  have  power  to  restrain  the  ac- 
tions of  executive  officers  wliere  they  at- 
tempt to  act  without  authority  of  law. 

Noble  V.  Union  River  Logging  R.  Co. 
147  U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct. 
Rep.  271;  Astrom  v.  Hammond,  3  McLean, 
107,  Fed.  Cas.  No.  596;  Western  U.  Telcg. 
Co.  V.  Julian,  169  Fed.  166;  Kansas  Na- 
tural Gas  Co.  V.  Haskell,  172  Fed.  645; 
Davis  V.  Gray,  16  Wall.  203,  21  L.  ed. 
447;  United  States  v.  Lee,  106  U.  S.  222, 
27  L.  ed.  182,  1  Sup.  Ct.  Rep.  240;  Board 
of  Liquidation  v.  McComb,  02  U.  8.  631, 
23  L.  ed.  623;  Western  U.  Teleg.  Co.  v. 
Andrews,  236  U.  S.  165,  54  L.  ed.  430,  30 
Sup.  Ct.  Rep.  286;  Ludwig  v.  Western  U. 
Teleg.  Co.  216  U.  S.  146,  54  L.  ed.  423, 
30  Sup.  Ct.  Rep.  280;  State  ex  rel.  Lamb 
V.  Cunningham,  83  Wis.  90,  17  L.R.A.  146, 
35  Am.  St.  Rep.  27,  63  N.  W.  36;  Fcsler 
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T.   Brayton,   145   Ind.   71,  32  L.R.A.   578, 
44   N.   £.   37. 

The  unauthorized  acta  of  public  oflicerB 
may   be  enjoined. 

Green  v.  Green,  34  III.  320;  Green  7. 
Mumford,  5  R.  I.  472,  73  Am.  Dec.  79; 
Smith  y.  Bangs,  15  111.  400;  Belknap  v. 
Belknap,  2  Johns.  Ch.  463,  7  Am.  Dec. 
548;  Mohawk  &  H.  R.  Go.  y.  Artcher,  6 
Paige,  83;  Collins  y.  Ripley,  8  Iowa,  129; 
People  y.  Canal  Board,  56  N.  Y.  390; 
Layton  y.  Monroe,  50  La.  Ann.  121,  23  So. 
99;  Macon  y.  Hughes,  110  Ga.  795,  36  S. 
E.  247;  Solomon  y.  Fleming,  34  Neb.  40, 
51  N.  W.  304;  Pom.  Eq.  Jur.  §  1345; 
Murfreesboro  R.  Co.  y.  Hartford  County, 
108  N.  C.  56,  12  S.  E.  952;  Simpson  Coun- 
ty y.  Buckley,  81  Miss.  474,  33  So.  650; 
Maury  County  y.  Lewis  County,  1  Swan, 
236;  Humphreys  County  y.  Houston  Coun- 
ty, 4  Baxt.  593;  Conner  y.  Gray,  88  Miss. 
489,  41  So.  186,  9  A.  &  £.  Ann.  Cas.  120; 
De  Kalb  County  y.  Atlanta,  132  Ga.  727, 
65  &  £.  72;  Crampton  y.  Zabriskie,  101  U. 
8.  601,  25  L.  ed.  1070;  Roberts  y.  Thomp- 
son, 82  Neb.  458,  118  N.  W.  106;  McLain 
V.  Maricle,  60  Neb.  353,  83  N.  W.  85; 
Kadderly  y.  Portland,  44  Or.  118,  74  Pac. 
710,  75  Pac.  222;  State  ex  rel.  McClurg  y. 
Powell,  77  Miss.  543,  48  L.R.A.  652,  27 
So.  927. 

If  a  question  is  judicial,  the  power  of 
the  court  extends  to  it,  although  it  in- 
yolyes  political,  executiye,  or  judicial  func- 
tions. 

McPheraon  y.  Blacker,  146  U.  S.  1,  36 
L.  ed.  809,  13  Sup.  Ct.  Rep.  3;  State  ex 
rel.  Atty.  Gen.  y.  Cunningham,  81  Wis. 
440,  15  L.R.A.  561,  51  N.  W.  724;  Parker 
y.  State,  133  Ind.  178,  18  L.R.A,  567,  32 
N.  E.  836,  33  N.  E.  119;  Giddings  y. 
Blacker,  93  Mich.  1,  16  L.R.A.  402,  52  N. 
W.  944;  Houghton  County  v.  Blacker,  92 
Mich.  638,  16  L.R.A.  432,  52  N.  W.  951; 
State  ex  rel.  Lamb  y.  Cunningham,  83  Wis. 
90,  17  L.R.A.  145,  35  Am.  St.  Rep.  27,  53 
N.  W.  35;  State  ex  rel.  Clarke  y.  Moran, 
24  Mont.  433,  63  Pac.  390;  State  ex  rel. 
Morris  y.  Wrightson,  56  N.  J.  L.  126,  22 
L.R.A.  548,  28  Atl.  56. 

Williams,  J.,  deliyered  the  opinion  of 
the  court: 

The  following  questions  are  essential  to 
be  determined:  (1)  Hfis  the  county  attor- 
ney of  Logan  county  authority  to  proser 
cute  this  action  in  the  district  court  of 
Logan  county,  in  the  name  of  the  state? 
(2)  Has  the  district  court  jurisdiction 
oyer  the  person  of  the  goyernor,  secretary 
of  state,  state  auditor,  attorney  general, 
state  treasurer,  chief  mine  inspector,  com- 
missioner of  labor,  commissioner  of  chari- 
ties and  corrections,  state  superintendent 
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of  public  instruction,  state  examiner  and 
inspector,  state  insurance  commissioner, 
corporation  commissioners,  and  members 
of  the  state  board  of  public  affairs?  (3) 
Does  the  amended  petition  filed  in  the  low- 
er court,  under  any  reasonable  theory,  state 
an  action  over  which  said  court  has  juris- 
diction ? 

1.  In  the  Board  of  Education  y.  Terri- 
tory, 12  Okla.  286,  70  Pac.  792,  it  is  said: 
"This  action  was  commenced  in  the  dis- 
trict court  of  Oklahoma  county,  by  W.  R» 
Taylor,  as  county  attorney  of  Oklahoma 
county,  against  the  members  of  the  board 
of  education  of  the  territory  of  Oklahoma, 
for  the  purpose  of  enjoining  the  members 
of  said  board,  as  such  board,  from  expend- 
ing any  of  the  public  funds  of  said  terri- 
tory in  the  consthiction  of  a  normal  school 
building  at  the  city  of  Granite,  in  Greer 
county,  in  said  territory.  One  of  the  mem- 
bers of  the  board  was  a  resident  of  Okla- 
homa county,  and  the  place  of  meeting  of 
said  board  was  at  Edmond,  in  said  coun- 
ty. The  members  of  the  board  appeared 
by  the  attorney  general  of  the  territory, 
and  objected  to  the  jurisdiction  of  the 
court,  to  the  authority  of  the  couuty  at- 
torney of  Oklahoma  county  to  maintain 
the  action,  and  to  the  power  to  sue  the 
members  of  said  board.  These  objections 
being  oyerruled,  issues  were  formed  by  an- 
swer and  reply.  .  .  .  The  statutes  of 
Kansas  relating  to  the  duties  of  county  at- 
torney and  attorney  general  are  almost 
identical  with  ours,  and  the  supreme  court 
of  that  state  has  held  in  a  number  of 
cases  that  the  coimty  attorney  is  the  prop- 
er officer  to  prosecute  actions  of  this  char- 
acter. Craft  y.  Jackson  County,  5  Kan. 
518;  Bobbett  y.  State,  10  Kan.  9;  Bartlett 
V.  State,  13  Kan.  99;  State  ex  rel.  Foster  y» 
Faulkner,  20  Kan.  541;  State  ex  rel.  Reed 
y.  Marion  County,  21  Kan.  420;  Horna- 
day  y.  State,  62  Kan.  822,  62  Pac.  329. 
We  think  these  authorities  applicable  to  a 
correct  interpretation  of  our  statutes,  and 
that  the  county  attorney  of  Oklahoma 
county  had  the  authority  to  bring  and 
prosecute  this  action,  and  this  without 
making  the  allegations  in  the  petition  that 
the  attorney  general  and  governor  were  ad- 
vising the  proceedings  which  were  sought 
to  be  remedied  by  the  suit." 

In  State  ex  rel.  Reed  y.  Marion  County,. 
21  Kan.  419,  the  court,  speaking  through 
Chief  Justice  Horton,  with  whom  concur- 
red Justices  Brewer  and  Valentine,  said: 
"Before  proceeding  to  the  principal  in- 
quiry involyed  in  this  action,  we  will  dis- 
pose of  the  preliminary  objections  pre- 
sented on  the  part  of  the  defendants  to 
our  consideration  of  the  merits  of  the 
cause.     These  are:     First,  that  the  state 
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is  not  the  party  in  interest,  and  hence  that 
the  suit  cannot  be  maintained  in  its  name; 
and,  second,  if  the  suit  can  be  maintained 
in  the  name  of  the  state,  it  cannot  be  done 
on  the  relation  of  the  county  attorney. 
Neither  of  these  objections  is  tenable. 
The  suit  is  being  prosecuted  by  the  proper 
officer,  and  in  the  name  of  the  proper  party 
plaintiff;  and  in  justification  of  this  con- 
clusion we  need  only  refer  to  the  prior  de- 
cisions of  this  court.  Craft  v.  Jackson 
County,  6  Kan.  518;  Dobbett  v.  State,  10 
Kan.  9;  Bartlett  v.  State,  13  Kan.  99; 
State  V.  Faulkner,  20  Kan.  641." 

In  Hornaday  v.  State,  62  Kan.  822,  62 
Pac.  329,  in  a  unanimous  opinion,  the 
court  being  composed  of  Doster,  Chief  Jus- 
tice, Johnston  and  Smith,  Associate  Jus- 
tices, it  is  said:  ''This  was  a  suit  brought 
by  the  state  of  Kansas,  on  the  relation  of 
the  county  attorney  of  Clay  county,  against 
the  board  of  trustees  of  the  asylums  for 
the  insane,  to  enjoin  the  latter  from  ac- 
cepting, on  behalf  of  the  state  of  Kansas, 
deeds  conveying  to  the  state  certain  lands 
near  the  city  of  Parsons,  for  the  purpose 
of  erecting  an  asylum  for  the  insane  there- 
on, and  from  certifying  to  the  state  audit- 
or any  vouchers  on  which  warrants  might 
be  issued  on  the  state  treasurer  to  pay  the 
owners  of  said  real  estate  the  price  *ol  the 
same;  and,  further,  to  restrain  said  trus- 
tees from  making  any  contract  in  the 
name  or  on  behalf  of  the  state  of  Kansas 
for  the  construction  of  buildings  to  be  used 
as  an  insane  asylum  at  or  near  the  city  of 
Parsons.  Judgment  was  entered  on  the 
pleadings  in  the  district  court  in  favor  of 
the  state,  and  a  perpetual  injunction  de- 
creed in  accordance  with  the  prayer  of  the 
petition."  On  page  831  of  62  Kan.,  it  is 
flaid:  "The  power  of  a  county  attorney  to 
institute  this  action  in  the  court  below  is 
denied  by  plaintiffs  in  error.  The  statute 
defining  the  duties  of  that  officer  is  quite 
comprehensive.  Gen.  Stat.  1899,  §  1714; 
Oen.  Stat.  1897,  chap.  89,  §  2.  It  is  his 
duty  to  prosecute  or  defend,  on  behalf  of 
the  state,  all  suits,  applications,  or  mo- 
tions, civil  or  criminal,  arising  under  the 
laws  of  the  state,  in  which  the  state  or 
his  county  is  a  party  or  interested.  In 
this  case  jurisdiction  was  obtained  over 
the  persons  constituting  the  board  of  trus- 
tees of  the  asylums  for  the  insane  in  Clay 
county,  and,  the  cause  then  being  triable 
in  that  forum,  the  county  attorney  was  au- 
thorized  to   prosecute   it." 

In  State  ex  rel.  Roberts  v.  Lawrence, 
80  Kan.  707,  103  Pac.  839,  it  is  said:  "The 
state  may  maintain  injunction  against  a 
public  officer  to  restrain  him  from  a  vio- 
lation of  his  official  duty,  although  other 
remedies  may  b^  open,  and  he  may  have  i 
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given  a  sufficient  bond.  It  has  an  interest 
in  seeing  that  the  will  of  the  legislature 
is  not  disregarded,  and  need  not,  as  an  in- 
dividual plaintiff  must,  show  grounds  of 
fearing  more  specific  injury." 

In  State  ex  rel.  Haskell  ▼.  Huston,  21 
Okla.  782,  97  Pac.  982,  it  is  said:  "How- 
ever, in  our  judgment,  the  county  attorney 
of  any  county,  where  proper  service  may 
be  had  in  such  county,  has  the  right  to 
institute  such  an  action  in  the  name  of  the 
state,  on  his  relation,  as  was  begun  in  the 
Logan  county  district  court  in  the  name  of 
the  state,  on  the  relation  of  the  attorney 
general,  to  have  the  charter  of  the  Prairie 
Oil  &  Gas  Company  canceled,  which  action 
on  the  part  of  such  county  attorney  would 
neither  be  subject  to  the  control  of  the 
governor,  nor  to  be  dismissed  at  his  dis- 
cretion. The  statutes  heretofore  referred 
to  appear  to  make  the  attorney  general 
the  legal  adviser  of  the  state  officers,  and 
the  proper  person  to  prosecute  and  defend 
actions  in  the  supreme  court  in  which  the 
state  is  a  party  or  interested,  and,  when 
directed  by  the  governor  or  either  branch 
of  the  legislature,  to  appear  and  prosecute 
or  defend  any  action,  civil  or  criminal,  in 
any  court,  or  before  any  officer,  in  which 
the  state  is  a  party  or  interested,  and  that 
it  is  the  duty  of  the  county  attorney,  ex- 
cept as  otherwise  provided,  to  prosecute 
and  defend  all  actions,  both  civil  and  crim- 
inal, in  the  district  or  county  courts,  in 
which  the  state  is  a  party  or  interested." 

Nor  may  the  attorney  general,  when  di- 
rected by  the  governor  "to  appear  and 
prosecute  or  defend"  any  action,  dismiss 
such  action  independent  of  the  county  at- 
torney. State  V.  Ehrlick,  66  W.  Va.  700, 
23  L.R.A.(N.S.)  691,  64  S.  E.  935;  State 
ex  rel.  Godard  v.  Hornaday,  62  ILan.  334, 
62  Pac.   998. 

It  follows  by  the  settled  adjudications, 
not  only  of  the  supreme  courts  of  the  ter- 
ritory and  state  of  Oklahoma,  but  also  of 
the  state  of  Kansas  prior  to  and  subse- 
quent to  the  time  of  the  adoption  of  the 
Code  of  Civil  Procedure  from  that  state, 
that  a  proper  county  attorney  may  insti- 
tute and  maintain  such  an  action  in  the 
name  of  the  state. 

2.  That  courts  of  competent  jurisdiction 
may  control  purely  ministerial  acts  of  the 
secretary  of  state  and  other  state  officers 
other  than  the  governor  has  been  settled 
by  the  great  weight  of  current  state  au- 
thority. 26  Cyc.  Law  &  Proc.  pp.  231,  245. 
The  adjudications  of  this  court  accord 
with  that  rule.  Norris  v.  Cross,  25  Okla. 
287,  105  Pac.  1000;  Threadgill  v.  Cross, 
26  Okla.  403,  109  Pac.  558. 

The  question   arises:      May   such   courts 
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oontrol  the  action  of  the  governor,  even  in 
a  ministerial  act? 

In  People  ex  rel.  Sutherland  v.  The  Gov- 
ernor, 29  Mich.  320,  18  Am.  Rep.  89,  speak- 
ing through  the  late  Chief  Justice  Cooley, 
the  court  said:     "But  when  duties  are  im- 
posed upon  the  governor,  whatever  he  their 
grade,  importance,  or  nature,  we  doubt  the 
right  of  the  courts  to  say  that  this  or  that 
duty    might    properly   have   been    imposed 
upon  a  secretary  of  state,  or  a  sheriff  of 
a   county,    or    other    inferior    officer,    and 
that,  inasmuch  as  in  case  it  had  been  so 
imposed,  there  would  have  been  a  judicial 
remedy  for  neglect  to  perform  it,  therefore 
there  must  be  the  like   remedy  when   the 
governor  himself  is  guilty  of  a  similar  neg- 
lect.     The    apportionment    of    power,    au- 
thority, and  duty  to  the  governor  is  either 
made  by  the  people  in  the  Constitution,  or 
by  the   legislature  in   making  laws  under 
it;    and   the   courts,   when   the  apportion- 
ment has  been   made,  would   be  presump- 
tuous   if    they    should    assume    to    declare 
that  a  particular  duty  assigned  to  the  gov- 
ernor is  not  essentially  executive,  but  is  of 
such  inferior  grade  and  importance  as  prop- 
erly to  pertain  to  some  inferior  office,  and 
consequently,    for    the    purposes    of    their 
jurisdiction,  the  courts  may  treat  it  pre- 
cisely as  if  an  inferior  officer  had  been  re- 
quired to  perform  it.    To  do  this  would  be 
not  only   to   question  the  wisdom   of  the 
Constitution  or  the  law,  but  also  to  assert 
a  right  to  make  the  governor  the  passive 
instrument  of  the  judiciary   in   executing 
its  mandates  within  the  sphere  of  his  own 
duties.    Were  the  courts  to  go  so  far,  they 
would  break  away  from  those  checks  and 
balances  of  goyemment  which  were  meant 
to  be  checks  of  co-operation,  and  not  of 
antagonism  or  mastery,  and  would  concen- 
trate  in    their   own   hands   something,    at 
least,  of  the  power  which  the  people,  eith- 
er directly  or  by  the  action  of  their  repre- 
Fentatives,  decided  to  intrust  to  the  other 
departments  of  the  government." 

The  current  weight  of  state  authority 
appears  to  clearly  sustain  the  rule  that 
state  courts  may  not  control  the  governor 
of  a  state,  even  in  the  exercise  of  a  minis- 
terial act.  Hawkins  y.  The  Governor,  1 
Ark.  570,  33  Am.  Dec  346;  Taylor  y.  The 
Governor,  1  Ark.  21;  State  ex  rel.  Bisbee 
V.  Drew,  17  Fla.  67;  State  ex  rel.  Low  v. 
Towns,  8  Ga.  360;  People  ex  rel.  Billings 
y.  Bissell,  19  III.  229,  68  Am.  Dec.  591; 
People  ex  rel.  Earless  v.  Hatch,  33  111.  9; 
People  ex  rel.  Harless  v.  Yates,  40  HI. 
126;  People  ex  rel.  Stickney  v.  Palmer,  64 
IlL  41;  People  ex  rel.  Bacon  v.  Cullom, 
100  111.  472 ;  Hovey  v.  State,  127  Ind.  588, 
11  L.R.A.  763,  22  Am.  St.  Rep.  663,  27  N. 
E.  175;  State  ex  rel.  Lockwood  v.  Kirk- 
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wood,  14  Iowa,  162;  State  ex  rel.  Oliver 
V.  Warmoth,  22  La.  Ann.  1,  2  Am.  Hep. 
712;  State  ex  rel.  Mississippi  Valley  Nav. 
Co.  v.  Warmoth,  24  La.  Ann.  351,  13  Am. 
Rep.  126;  State  ex  rel.  Hope  v.  Board  of 
Liquidation,  42  La.  Ann.  647,  7  So.  706, 
8  So.  577;  State  ex  rel.  McEnery  y.  Nic- 
holls,  42  La.  Ann.  209,  7  So.  738;  Re  Den- 
nett, 32  Me.  508,  54  Am.  Dec.  602;  Rice 
V.  Austin,  19  Minn.  103,  Gil.  74,  18  Am. 
Rep.  330;  Vicksburg  &  M.  R.  Co.  v.  Lowry, 
61  Miss.  102,  48  Am.  Rep.  76;  State  ex 
rel.  Robb  v.  Stone,  120  Mo.  428,  23  L.R.A. 
194,  41  Am;  St.  Rep.  705,  25  S.  W.  376; 
State,  Gledhill,  Prosecutor,  v.  The  Gov- 
ernor, 25  N.  J.  L.  331 ;  People  ex  rel. 
Broderick  v.  Morton,  156  N.  Y.  136,  41 
L.R.A.  231,  66  Am.  St.  Rep.  547,  50  N.  E. 
791;  State  ex  rel.  Rawlinson  v.  Ansel,  76 
S.  C.  395,  57  S.  E.  185,  11  A.  &  E.  Ann. 
Cas.  613;  Jonesboro,  F.  B.  &  B.  Gap  Tump. 
Co.  y.  Brown,  8  Baxt.  490,  35  Am.  Rep. 
713;  State  ex  rel.  Stewart  v.  Marks,  6 
Lea,  12;  Bates  y.  Taylor,  87  Tenn.  319,  3 
L.R.A.  316,  11  S.  W.  266;  State  ex  rel. 
Latture  v.  Board  of  Inspectors,  114  Tenn. 
516,  86  S.  W.  319;  Insane  Asylum  v.  Wol- 
fly,  3  Ariz.  132,  8  L.R.A.  188,  22  Pac.  383; 
Hartranft's  Appeal,  85  Pa.  433,  27  Am. 
Rep.  667;  Mauran  y.  Smith,  8  R.  I.  193, 
5  Am.  Rep.  564;  Goff  v.  Wilson,  32  W.  Va. 
393,  3  L.R.A.  58,  9  S.  E.  26;  Woods  v. 
Sheldon,  9  S.  D.  392,  69  N.  W.  602. 

Alabama,  California,  Colorado,  Kansas, 
Kentucky,  Maryland,.  Montana,  Nebraska, 
Nevada,  Nbrth  Carolina,  and  Ohio  hold 
that  the  governor  in  ministerial  acts  may 
be  controlled  by  the  courts.  In  Georgia, 
Indiana,  and  Missouri,  the  early  cases  tend- 
ed that  way;  but  the  later  cases  are  clear- 
ly the  other  way.  In  Minnesota,  in  the 
early  cases,  the  courts  assumed  the  power 
without  passing  on  the  question,  but  later 
expressly  departed  therefrom. 

State  ex  rel.  Irvine  v.  Brooks,  14  Wyo. 
393,  6  L.R.A.(N.S.)  750,  84'  Pac.  488,  7 
A.  &  E.  Ann.  Cas.  1108,  wherein  the  writ 
was  awarded  against  the  governor,  is  based 
upon  §  3,  art.  5,  Const.  1889  of  that  state, 
which  provides  that  "the  supreme  court 
shall  have  original  jurisdiction  in  quo  war- 
ranto and  mandamus  as  to  all  state  of- 
ficers." So  it  supports  neither  line  of  the 
conflicting  authorities. 

Marbury  v.  Madison,  1  Cranch,  137,  2  L. 
ed.  00,  and  subsequent  adjudications  by 
the  Supreme  Court  of  the  United  States, 
wherein  ministerial  acts  of  members  of  the 
President's  Cabinet  have  been  held  to  be 
controllable  by  the  process  of  courts  of 
competent  jurisdiction,  have  been  called 
to  our  attention,  and  also  the  cases  of 
Davis  v.  Gray,  16  Wall.  203,  21  L.  ed.  447; 
Board  of  Liquidation  v,  McComb,  92  U.  S. 
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531.  23  .L.  ed.  623;  and  Rolston  y.  Mis- 
souri Fund  ComrB.  (Rolston  v.  Crittenden) 
120  U.  S.  391,  30  L.  ed.  721,  7  Sup.  a. 
Rep.  599,  wherein  it  was  held  that  the 
jurisdiction  of  the  Federal  courts  might  be 
invoked  to  restrain  the  governor  of  a  state 
from  doing  a  wrongful  act  to  the  injury  of 
individual  rights.  But  nowhere  in  said 
cases  is  it  intimated  that  the  state  courts 
have  any  such  jurisdiction. 

Also,  in  Bates  v.  Taylor,  87  Tenn.  319,  3 
L.R.A.  316,  11  S.  W.  266,  it  is  said:  "A 
state's  judiciary  sustains  the  same  rela- 
tion to  its  governor  that  the  Federal  judi- 
ciary does  to  the  President  of  the  United 
States;  and  as  a  state  court,  by  reason  of 
that  relation,  has  no  jurisdiction  to  coerce 
or  restrain  the  governor  with  respect  to 
his  official  duties,  so  the  Federal  courts, 
for  the  sime  reason,  have  no  power  to 
interfere  with  the  official  actions  of  the 
President.  It  was  so  held  in  the  case  of 
Mississippi  v.  Johnson,  4  Wall.  499,  18  L. 
ed.  441."  The  opinion  in  this  case  was  by 
Caldwell,  J.,  concurred  in  by  Turney,  Ch. 
J.,  Lurton,  Snodgrass,  and  Folkes,  JJ. 

In  several  cases  adjudicated  by  this 
court,  the  governor  has  been  a  party  there- 
to; but  the  question  of  jurisdiction  of  the 
courts  of  this  state  as  to  him  was  not 
passed  upon.  Pond  Creek  v.  Haskell,  21 
Okla.  711,  97  Pac.  338;  Noble  State  Bank 
V.  Haskell,  22  Okla.  48,  97  Pac.  690; 
Thompson  v.  Haskell,  24  Okla.  70,  102 
Pac.  700;  Betts  v.  Land  Office,  Comrs.  27 
Okla.  64,  110  Pac.  766. 

In  Haskell  y.  Reigel,  26  Okla.  87,  108 
Pac.  367,  the  question  of  jurisdiction  as 
to  the  governor  was  raised,  and  this  court 
said:  "In  this  case  no  opinion  is  ex- 
pressed as  to  whether  the  defendants  in 
error  could  maintain  this  action,  or  as  to 
the  district  court  of  Logan  county  having 
jurisdiction  to  render  a  judgment  award- 
ing a  writ  of  mandamus  against  the  plain- 
tiff in  error,*  the  governor,  supervising  or 
controlling  in  any  way  his  action  in  mat- 
ters involving  ministerial  action." 

In  this  action,  the  question  of  jurisdic- 
tion is  squarely  raised  by  the  counsel  for 
the  governor,  and  we  conclude  that  the 
courts  of  this  state  may  not  control  the 
actions  of  the  chief  executive  of  the  state. 
But  in  so  holding,  it  does  not  follow  that 
the  governor  of  a  state  is  above  the  law. 
He  and  his  acts  are  as  much  subject  to  the 
law  as  the  humblest  citizen  of  the  common- 
wealth. But  a  tribunal  other  than  the 
courts  must  be  resorted  to  for  a  correction 
of  his  official  wrongs,  if  any,  to  wit,  the 
legislature.  So  far  as  his  official  acts  may 
be  contrary  to  law,  and  therefore  void, 
that  question  may  be  raised  by  private 
parties  before  the  courts  in  determinations 
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as  to  private  rights  when  the  governor  is 
not  a  necessary  party. 

3.  Having  reached  the  conclusion  thai 
the  district  court  of  Logan  county  has  not 
jurisdiction  over  the  governor,  but  over  the 
other  state  officers  in  the  state  as  to  their 
ministerial  acts,  the  question  further  arises 
as  to.  whether  said  petition,  under  any 
theory,  states  a  cause  of  action  over  which 
said  court  has  jurisdiction. 

The  second  amended  petition  contains 
the  following  paragraph:  '^Plaintiff  avers 
that  the  defendants  are  threatening  to,  and 
will,  unless  enjoined  by  the  order  of  this 
court,  remove  their  several  offices  from  the 
city  of  Guthrie  to  Oklahoma  City,  in  said 
state,  and  will  there  establish  their  said 
offices  and  attempt  to  do  and  perform  their 
official  acts  at  the  city  of  Oklahoma  City, 
and  away  from  the  city  of  Guthrie;  that 
it  will  cost  a  large  sum  of  money  to  move 
said  offices  from  Guthrie  to  Oklahoma  City, 
to  wit,  the  sum  of  $10,000  or  more;  and 
plaintiff  alleges  that  the  defandants  are 
intending  to  and  will,  unless  enjoined  by 
the  court,  expend  said  sum  of  money  for 
said  purpose  out  of  the  public  funds  and 
money  of  the  state,  in  violation  of  law." 

In  Board  of  Education  v.  Territory,  12 
Okla.  286,  70  Pac.  792,  the  court  said: 
"The  purpose  of  the  action  is  to  prevent 
the  members  of  the  board  of  education 
from  doing  unauthorized  acts;  from  im- 
properly expending  the  public  funds  for 
unauthorized  purposes;  to  prevent  them 
from  entering  into  an  unauthorized  con- 
tract. It  is  a  well-settled  doctrine  that 
courts  of  equity  have  power  to  enjoin  minis- 
terial acts  of  public  officers  which  are 
ultra  vires,  and  beyond  the  scope  of  their 
authority.  Noble  v.  Union  River  Logging 
R.  Co.  147  U.  S.  165,  37  L.  ed.  123,  13  Sup. 
Ct.  Rep.  271;  Osborn  v.  Bank  of  United 
States,  9  Wheat.  739,  6  L.  ed.  204;  Wilson 
v.  Lambert,  168  U.  S.  612,  42  L.  ed.  599,  18 
Sup.  Ct.  Rep.  217^  Leader  Printing  Co.  v. 
Lowry,  9  Okla.  89,  59  Pac.  242;  State  ex  rel. 
McCain  v.  Metschan,  32  Or.  372,  41  L.R.A. 
692,  46  Pac.  791,  53  Pac  1071;  State  ex 
rel.  Elliott  v.  Custer,  11  Ind.  211.  The  ex- 
penditure of  public  money  at  a  place  or 
for  a  purpose  not  authorized  by  law  is 
a  misapplication  of  the  public  funds,  and 
a  sufficient  injury  to  enable  the  territory, 
through  one  of  its  officers  authorized  to  rep- 
resent it,  to  call  upon  a  court  of  equity 
for  relief.  State  ex  rel.  McCain  v.  Mets- 
chan, 32  Or.  372,  41  L.R.A.  692,  46  Pac. 
791,  53  Pac.  1071.  While  courts  of  equity 
will  not,  in  an  action  for  injunction,  try 
the  title  to  a  public  office,  nor  attempt  to 
control  the  action  of  executive  officers  in 
the  appointment  or  removal  of  officers,  yet, 
where  an  inquiry  into  the  legality  of  such 


1910. 


STATE  EX  BEL.  WEST  v.  HUSTON. 


887 


acts  is  an  incident  necessary  to  the  de- 
termination of  a  question  rightfully  with- 
in the  power  of  the  court>  such  incidental 
question  may  be  inquired  into  sufficiently 
to  enable  the  court  to  rightfully  determine 
the  question  properly  before  it.  Hence, 
while  in  this  cause  the  court  will  not  at- 
tempt to  determine  which  of  the  two  com- 
mittees appointed  to  select  the  site  and  lo- 
cate the  Southwestern  Normal  School  was 
entitled  to  the  position  or  its  anoluments, 
nor  whether  the  governor  acted  properly  or 
improperly  in  appointing  a  second  com- 
mittee, nor  into  his  motives  for  such  ac- 
tion, yet,  for  the  purpose  of  determining 
whether  the  board  of  education  is  acting 
within  the  scope  of  its  powers  and  author- 
ity, we  may  and  will  inquire  into  the  acts 
and  authority  upon  which  the  validity  of 
the  actions  of  the  board  of  education  must 
necessarily  depend." 

In  State  ex  rel.  Reed  v.  Marion  County, 
21  Kan.  419,  it  was  held:  "Where  a  board 
of  county  commissioners  have  made  an  or- 
der for  the  erection  of  permanent  county 
buildings,  have  adopted  plans  and  specifica- 
tions, have  directed  the  county  clerk  to  ad- 
vertise for  bids  for  said  work,  and  are 
]U)out  to  enter  into  contracts  therefor  on 
behalf  of  the  county,  and  the  necessary 
prerequisites  prescribed  by  the  statute  to 
incur  obligations  for  the  erection  of  this 
class  of  buildings  have  not  been  complied 
with,  held,  that  such  acts  are  illegal  and 
unauthorized,  and  are  proper  subjects  of 
the  preventive  jurisdiction  of  equity  when 
its  exercise  is  invoked  by  suitable  author- 
ity." 

In  State  ex  rel.  McCain  v.  Metscban, 
supra,  it  is  said:  "But  this  is  a  suit  by 
the  state  in  its  sovereign  capacity,  as  the 
guardian  of  the  rights  of  the  people,  in- 
stituted by  its  executive  law  officer,  and 
can,  in  our  opinion,  be  maintained  without 
showing  any  special  injury  to  the  state. 
It  is  enough  that  the  public  funds  are 
about  to  be  applied  in  a  manner  prohibited 
by  the  Consti^tion.  At  common  law  the 
Attorney  General  of  England  could,  by  in- 
formation in  the  name  of  the  Crown,  call 
upon  the  courts  of  justice  to  prevent  the 
misapplication  of  funds  or  property  raised 
or  held  for  public  use,  and,  in  the  absence 
of  statutory  regulations,  the  district  at- 
torney in  this  state  is  vested  with  like 
powers.  State  v.  Douglas  County  Road  Co. 
10  Or.  198;  Dollar  Sav.  Bank  v.  United 
States,  19  Wall.  239,  22  L.  ed.  82.  In- 
deed, the  right  of  the  state,  through  its 
proper  officer,  to  maintain  such  a  proceed- 
ing, would  seem  to  be  one  of  the  necessary 
incidents  of  sovereignty.  Without  it  the 
rights  of  the  citizen  cannot  be  protected 
«r  enforced  in  cases  where  he  is  unable  to 
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act  for  himself.    In  a  suit  by  an  individual, 
he  is  required  to  show  some  special  injury 
to  himself;  and  when,  as  in  this  case,  the 
wrong  complained  of  is  public  in  its  char- 
acter, affecting  no  one  citizen  more  than 
another,  it  is  impossible  for  him  to  do  so, 
and  for  that  reason  he  is  without  remedy, 
although   he   may   be   injured   in   common 
with  the  other  members  of  the  community. 
In  such  cases  the   state  has   a   right,  by 
virtue  of   its   high   prerogative   power,   to 
call  upon  the  courts,   through   its  proper 
law  officer,  to  protect  the  rights  of  its  peo- 
ple.   And  to  support  a  proceeding  for  that 
purpose,  it  is  sufficient  that  the  grievance 
complained  of  is  a  threatened  invasion  of 
the  right  of  the  people  to  determine  what 
disposition    shall   be    made   of   the   public 
funds  exacted  from  them  by  the  extraordi- 
nary power  of  taxation.     Now,  every  use 
of   such   funds   in   violation   of  the  provi- 
sions of   the  Constitution   or  organic  law 
must  necessarily  be  of  this  character.    The 
legislature  is  but  an   instrumentality   ap- 
pointed by  the  state  to  exercise  a  part  of 
its  sovereign  powers.     In  that  capacity  it 
holds  the  public  funds  in  trust  for  the  peo- 
ple.    Except   as  limited  by   the   Constitu- 
tion, its  action  within  its  legitimate  sphere 
is  the  action  of  the  people;   but  when  it 
undertakes  to  apply  such  funds  in  a  man- 
ner  or   at   a   place  prohibited   by   the   or- 
ganic law,  it  is  not  only  exercising  a  pow- 
er   expressly    withheld,    but    violating    its 
trust,  and  a  court  of  equity  will  interfere 
at  the  suit  of  the  sovereign  power  to  pre- 
vent or  restrain  such  an  application,  with- 
out being  required  to  show  any  other  in- 
jury.    It   is   enough    that  the   threatened 
disposition   is   in  violation   of  .the  will   of 
the   people,   as   expressed   in   the   supreme 
law  of  the  land.    .    .    .    The  expenditure 
of  public  money  at  a  place  prohibited  by 
the  Constitution  is  a  misapplication  there- 
of,  for   the   simple   and   very  satisfactory 
reason  that  it  is  against  the  declared  will 
of  the  people;  and  the  location  of  a  public 
institution,    within    the    meaning   of   that 
term  as  used  in  the  Constitution,  is  not  in 
any  sense  a  legislative  question,  but  has 
been  determined  by  the  people  themselves. 
A  sufficient  injury,  therefore,  to  enable  the 
state  in  its  sovereign  capacity  to  call  upon 
a  court  of  equity  for  relief,  is  shown  when- 
ever it  is  made  to  appear  that  public  funds 
are  about  to  be  applied  to  a  use,  for  a  pur- 
pose, or  at  a  place,  prohibited  by  the  Con- 
stitution.   We  conclude,  therefore,  that  the 
court  has  jurisdiction;  the  only  remaining 
question  is  whether  the  act  of  the  legisla- 
ture authorizing  the  construction  of  an  in- 
sane asylum  in  eastern  Oregon  is  in  viola- 
tion of  the  provisions  of  the  Constitution.'' 
See  also  State  ex  rel.  Taylor  y.  Lord,  28 
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Or.  498,  31  L.R.A.  473,  43  Pac.  471;  State 
ex  rel.  Roberts  t.  Lawrence,  80  Kan.  707, 
103  Pac  839;  State  ex  rel.  Godard  t. 
Hornaday,  62  Kan.  334,  62  Pac.  998;  Rub- 
sell  T.  Tate,  52  Ark.  541,  7  L.R.A.  180,  20 
Am.  St.  Rep.  193,  13  S.  W.  130.  In  Fletch- 
er V.  Tuttle,  161  in.  57,  26  L.R.A.  143,  42 
Am.  St  Rep.  220,  37  N.  E.  688,  it  is  said: 
"Wherever  the  established  distinctions  be- 
tween equitable  and  common-law  jurisdic- 
tion are  observed,  .  .  .  courts  of  equity 
have  no  authority  or  jurisdiction  to  inter- 
pose for  the  protection  of  rights  which  are 
merely  political,  and  where  no  civil  or 
property  right  is  involved." 

Only  three  kinds  of  actions  may  be  had 
in  this  jurisdiction,  to  wit:  (1)  Civil  ac- 
tion, (2)  criminal  action,  (3)  special  pro- 
ceeding,— ^the  distinction  between  chancery 
and  law  jurisdictions  never  having  olh 
tained  in  this  state. 

In  State  ex  rel.  Haskell  v.  Huston,  21 
Okla.  782,  97  Pac  982,  it  is  said:  "The 
writ  of  quo  warranto  being  abolished,  and 
remedies  heretofore  obtainable  in  those 
forms  being  now  made  obtainable  by  a 
civil  action,  the  action  stands  on  the  same 
footing  in  the  courts  as  any  other,  and  is 
commenced  and  prosecuted  in  the  same 
way,  and  no  exception  to  the  law  as  laid 
down  in  §  6567  is  thereby  created." 

In  Newhouse  v.  Alexander,  27  Okla.  46, 
80  L.RJi..(N.S.)  602,  110  Pac  1121,  in  an 
opinion  delivered  by  Mr.  Justice  Turner, 
it  is  said:  "It  is  first  contended  by  New- 
house  that  the  court  was  without  jurisdic- 
tion to  try  this  cause  for  the  reason  that 
the  writ  of  quo  warranto  and  proceedings 
by  information  in  the  nature  of  quo  war- 
ranto, abolished  by  Wilson's  Rev.  ft  Anno. 
Stat.  Okla.  §  4848,  revives,  by  §§  2  and  10 
of  article  7  of  the  Constitution,  the  an- 
cient writ  of  quo  warranto,  which  makes 
it  the  sole  remedy  of  Alexander  in  this 
cause.  If  such  is  the  effect  of  said  provi- 
sions when  construed  together,  then  Alex- 
ander is  without  remedy,  for  the  reason 
that  the  functions  of  the  ancient  writ  were 
limited  to  matters  puhlici  juris,  and  the 
same  was  not  available  for  the  trial  of 
purely  private  rights.  23  Am.  &  Eng.  Enc 
Law,  p.  598.  There  is  no  conflict  in  said 
provisions  and  nothing  in  this  contention. 
We  take  it  that  the  constitutional  conven- 
tion, by  providing  in  article  7,  §  2,  Const, 
that  the  supreme  court,  and,  in  §  10  of  the 
same  article,  that  the  district  courts,  shall 
have  power  to  issue  writs  of  quo  warranto, 
looked  rather  to  the  substance  than  to  the 
form,  and  simply  meant,  not  so  much  to 
give  those  courts  power  to  issue  a  writ  of 
a  prescribed  form,  but  to  solemnly  fix  the 
ancient  remedies  secured  by  that  writ,  and 
leave  it  to  the  legislature  to  prescribe  any 
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new  process  or  procedure  to  invoke  those 
remedies  in  the  courts,  and  to  amplify  and 
extend  the  remedies  theretofore  obtainable 
in  the  form  of  the  ancient  writ.  This  was 
done  by  Wilson's  Rev.  &  Anno.  Stat. 
(Okla.)  1903,  art.  29,  under  the  head  of 
'Procedure  Civil,'  which  in  effect  provides 
that  the  remedies  theretofore  obtainable  in 
that  form  might  be  had  by  civil  action, 
and  extend  the  remedy  so  as  to  permit  a 
private  person  to  contest  with  another  pri- 
vate person  the  right  or  title  to  a  public 
office."  See  also  Russell  v.  Tate,  52  Ark. 
541,  7  LR.A.  180,  20  Am.  St.  Rep.  193, 
13  So.  130;  Price  v.  State  Bank,  14  Ark. 
60;  I»e  Roberts  v.  Cross,  23  Okla.  888,  101 
Pac.  1114. 

It  is  clear  that  an  action  in  the  name  of 
the  state  in  its  sovereign  capacity  may  be 
brought  by  a  county  attorney  in  the  dis- 
trict court  of  his  county,  he  being  the 
executive  law  ofiicer  in  said  county  and 
court,  to  enjoin  inferior  state  officers  from 
expending  public  funds  contrary  to  lanf, 
without  showing  any  special  injury  to  the 
state  The  district  court,  therefore,  has 
jurisdiction  over  all  the  parties  defend- 
ant in  said  action,  except  the  governor,  to 
restrain  them  from  expending  public  funds. 
The  question  further  arises:  Has  it  juris- 
diction to  restrain  them  from  removing 
their  offices,  papers,  seals,  files,  archives, 
furniture,  pictures,  and  paraphernalia  of 
their  said  offices,  respectively,  from  Guth- 
rie to  Oklahoma  City,  and  from  withdraw- 
ing any  money  from  the  treasury  of  the 
state,  for  use  in  moving  any  of  the  said 
offices,  or  in  locating,  establishing,  or  at- 
tempting to  establish,  the  seat  of  govern- 
ment at  Oklahoma  City,  and  also  from  in- 
curring any  indebtedness  for  any  of  said 
purposes  T  The  matters  here  to  be  dealt 
with  are  puhlici  juris,  and  the  acts  of  pub- 
lic officers  in  the  expending  public  funds, 
matters  affecting  the  whole  people,  or  the 
state  at  large.  State  ex  rel.  Taylor  t. 
Lord,  28  Or.  498,  31  L.R.A.  473,  43  Pac 
471. 

In  Rickey  v.  Williams,  8  Wash.  479,  36 
Pac  480,  it  is  said:  "In  either  event,  the 
acti(m  of  the  board  in  submitting  the  ques- 
tion of  the  removal  of  the  county  seat  from 
Oolville  to  Kettle  Falls  was  absolutely  un- 
authorized, and  the  election  held  in  pur- 
suance thereof  was  necessarily  invalid  for 
that  reason,  and  the  question  is  presented 
as  to  whether,  under  such  a  state  of  facts, 
an  injimction  will  lie  to  prevent  a  threat- 
ened removal  of  the  county  seal;,  in  pur- 
suance of  such  vpid  election.  It  is  con- 
tended first  by  appellants  that  such  an  ao> 
tion  will  not  lie  at  the  suit  of  a  taxpayer, 
as  the  question  of  the  removal  of  a  county 
seat  is  a  political  question,  in  which  no 
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person  has  any  property  right,  and  many 
authorities  are  presented  in  relation  there- 
to. A  number  of  states  have  held  that  a 
suit  to  enjoin  the  removal  of  a  county  seat 
will  not  lie  at  the  instance  of  a  taxpayer. 
In  Atty.  Gen.  y.  Lake  County,  83  Mich. 
289,  it  is  held  that  the  removal  of  a  coun- 
ty seat  is-  a  purely  political  question,  and 
does  not  in  any  way  legally  involve  the 
rights  of  private  parties.  There  was  no 
question  of  increased  expenses  or  the  ex- 
penditure of  public  moneys  involved  in 
that  case.  Other  cases  have  been  cited  to 
the  same  effect,  but  we  deem  it  unnecessary 
to  discuss  them.  Considered  in  the  ab- 
stract, it  must  be  admitted  that  such  ques- 
tion is  a  political  question;  but  when  it 
appears  that  such  changed  location  in- 
volves the  expenditure  of  a  large  sum  of 
public  money,  which  would  otherwise  be 
unnecessary,  no  good  reason  is  apparent 
why  the  removal  thereof  may  not  be  en- 
joined in  case  the  election  was  void.  Nu- 
merous instances  have  been  presented  where 
the  right  of  a  taxpayer  to  enjoin  the  il- 
legal expenditure  of  public  moneys  and 
the  unlawful  levying  of  a  tax  has  been  sus- 
tained, and  there  is  no  good  reason  why 
such  a  suit  will  not  lie  in  all  such  cases, 
regardless  of  the  use  to  which  the  money 
is  to  be  devoted,  and  although  the  validity 
of  an  election  to  determine  the  relocation 
of  a  county  seat  is  involved."  This  case 
was  followed  and  approved  in  Krieschel 
T.  Snohomish  County,  12  Wash.  428,  41 
Pae.  186. 

In  Rice  y.  Smith,  0  Iowa»  570,  it  is  said: 
"Objection  is  made  to  the  competency  of 
the  complainants  to  present  this  bill.  In 
State  ex  rel.  Byers  v.  Bailey,  7  Iowa»  396, 
and  State  ex  reL  Rice  v.  Marshall  County, 
7  Iowa,  186,  we  held  that  complainants, 
who  are,  and  are  averred  to  be,  citizens, 
voters,  and  property  holders,  and  taxpay- 
ers, had  suc^  an  interest  and  held  such 
relations  that  they  might  file  an  informa- 
tion for  a  writ  of  mandamus  to  the  coun- 
ty judge  to  enforce  a  public  duty  in  which 
they  and  other  citizens  had  an  interest; 
and  the  same  reason  holds  good  for  their 
being  permitted  to  pray  an  injunction  to 
prevent  the  doing  some  act  detrimental  to 
their  interest  and  those  of  other  citizens  of 
the  county.  No  reason  is  perceived  why 
they  should  not  be  permitted  to  sustain 
such  a  bill  either  for  themselves,  or  for 
them  and  all  others  in  like  manner  inter- 
ested. These  petitioners  represent  them- 
selves as  citizens,  voters^  property  holders, 
and  taxpayers  in  the  county,  and  in  one 
of  the  towns  affected  by  these  proceedings, 
■0  that,  as  citizens  of  the  county,  they  are 
interested  in  the  question  of  expending 
$26,000  and  more  in  building  a  courthouse; 
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and  in  the  place  where  it  shall  be  built, 
as  citizens  and  property  holders  in  one 
of  those  towns.  Besides  this,  there  is  no 
officer  upon  whom  it  devolves  to  enforce 
the  performance  of  a  duty  upon  the  county 
jud^,  or  to  restrain  him  if  he  is,  about 
to  do  an  act  at  the  same  time  illegal  and 
detrimental  to  the  rights  and  interests  of 
the  public  and  of  individuals.  If  he 
should  undertake  to  build  a  courthouse 
at  a  place  which  is  not  the  county 
seat»  there  is  no  officer  whose  duty  it  is 
to  cause  him  to  be  restrained,  whilst  the 
right  to  do  it  would  seem  to  belong  to 
many.  The  petition  is  addressed  to  the 
honorable  J.  P.,  judge  of  the  eleventh  judi- 
cial district  of  the  state,  and  was  filed  in 
the  office  of  the  clerk  of  the  district  court 
in  Marshall  county.  This  is  sufficient  in 
form  as  a  bill  in  equity  in  that  court.  The 
authority  of  the  county  judge  to  provide 
the  public  buildings  is  not  questioned  in 
the  bill,  but  has  authority  to  place  a  court- 
house in  a  town  which  is  alleged  not  to 
be  the  county  seat.  This  is  the  gist  of  the 
bill.  We  think  the  complainants  show 
enough  to  sustain  their  bill  for  an  injunc- 
tion. For  this  we  need  not  determine,  at 
present,  which  of  the  two  canvasses  of  the 
returns  of  the  April  election  is  authorita- 
tive. It  is  sufficient  that  the  bill  shows 
that  the  location  of  the  county  seat  is  in 
controversy,  and  the  proceedings,  in  refer- 
ence to  it,  and  the  state  of  the  question, 
are  set  forth  so  far  as  to  show  that  it  is 
manifestly  improper  for  the  judge,  in  the 
present  position  of  the  matter,  to  expend 
more  than  $30,000  in  the  erection  of  a 
public  building  which  must  be  at  the  coun- 
ty seat;  and  especially  when  it  appears  to 
the  court  that,  when  its  mandate  shall  be 
obeyed,  Marshall  will  be  declared  the  coun- 
ty seat.''  In  Sweatt  v.  Faville,  23  Iowa, 
321,  the  case  of  Rice  v.  Smith,  supra,  was 
followed  and  approved. 

In  People  ex  rel.  Mitchell  y,  Warfield, 
20  111.  160,  it  is  said:  "The  case  before  us 
shows  that  a  bill  in  equity  was  filed  in 
due  form,  and  by  proper  parties,  in  the 
circuit  court  of  Saline  county,  for  the  pur- 
pose of  settling  this  Very  question,  which 
is  now  pending  and  undetermined,  and  in 
which  a  temporary  injunction  has  been  is- 
sued, restraining  the  present  defendant 
from  keeping  his  office  at  Harrisburg,  to 
which  it  is  insisted  by  the  relator  that  the 
county  seat  of  Saline  county  was  removed 
at  the  election  referred  to.  Admitting  that 
this  court  has  jurisdiction  to  try  the  ques- 
tion in  this  proceeding  for  a  mandamusi 
we  are  not  bound  to  do  so,  nor  is  it  prop* 
er  that  we-  should  do  so,  when  another 
court  has  acquired  jurisdiction  properly, 
and  is  proceeding  to  exercise  it,  especially 
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'  when  we  are  asked  to  compel  a  party  to 
do  a  thing  from  which  he  is  restrained  by 
an  injunction  issued  by  a  court  of  compe- 
tent jurisdiction.  We  leave  the  question, 
therefore,  to  be  settled  by  that  court,  which 
has  every  facility  of  purging  the  poll 
books,  and  ascertaining  all  the  facts  upon 
which  a  correct  decision  necessarily  de- 
pends. In  the  meantime,  as  there  has  been, 
and  can  be,  no  other  legal  mode  of  deter- 
mining the  result  of  this  question,  the  coun- 
ty seat  must  remain  unchanged." 

In  People  ez  rel.  Wheaton  v.  Wiant,  48 
111.  263,  the  case  of  People  ex  rel.  Mitchell 
v.  Warfield,  supra,  is  cited  with  approval. 
On  page  267  (48  111.)  it  is  said:  'The 
ease  before  us  shows  that  there  are  no  less 
than  three  bills  in  equity  and  a  writ  of 
quo  warranto  now  pending  in  the  circuit 
court,  growing  out  of  this  controversy,  by 
one  or  more  of  which  the  questions  can  be 
investigated,  a  recanvass  of  the  votes  had, 
the  polls  purged,  and  the  questions  set- 
tled; and  admitting,  as  was  said  in  People 
ex  rel.  Mitchell  v.  Warfield,  that  this  court 
has  jurisdiction  to  try  the  question  in  this 
proceeding  for  a  mandamus,  we  are  not 
bound  to  do  BO;  nor  is  it  proper  that  we 
should,  when  another  court  has  acquired 
jurisdiction  properly  and  is  proceeding  to 
execute  it,  especially  when  we  are  asked  to 
compel  an  officer  to  do  that  which  he  is  en- 
joined from  doing  by  a  court  of  competent 
jurisdiction.  So,  in  this  ease,  the  circuit 
court  having  acquired  jurisdiction  of  the 
question,  we  must  decline  to  take  cogni* 
juuice  of  it,  and  will  leave  it  to  the  deter 
mination  of  the  circuit  court." 

State  ex  rel.  Hughlett  v.  Hughes,  104 
Mo.  459,  16  S.  W.  489,  is  squarely  in  point. 
Judge  Brace,  in  speaking  for  the  court  in 
a  unanimous  opinion,  said:  "Section  1147 
of  that  article  [art.  4,  chap.  23,  Rev.  Stat. 
1879]  appoints  the  times  and  places  for 
holding  circuit  courts  in  the  third  judicial 
circuit,  composed  of  the  counties  of  Aud- 
rain, Pike,  Lincoln,  and  Montgomery.  By 
this  section  but  two  terms  of  the  circuit 
court  were  required  to  be  held  in  Mont- 
gomery county.  By  the  act  of  April  11, 
1889,  no  change  in  the  terms  of  the  court 
to  be  held  in  either  of  the  other  counties 
of  the  circuit  is  made,  but  the  act  requires 
that  four  terms  of  the  circuit  court  be 
held  in  Montgomery  county,  two  at  Dan- 
ville, the  county  seat,  and  two  at  Mont- 
gomery City  in  said  county.  The  defend- 
ants are  the  judge  of  the  third  judicial 
circuit,  and  the  clerk  and  sheriff  of  Mont- 
gomery county.  The  terms  of  the  circuit 
court  in  said  county  having  always  hither- 
to been  held  at  the  county  seat,  it  was  nec- 
essary that  a  proper  house  should  be  se- 
lected, and  conveniences  prepared  for  the 
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transaction  of  business  at  Montgomery 
City.  The  act  authorized  said  officers  to 
make  these  preparations,  and  contains  oth- 
er provisions  incident  to  the  holding  of 
two  more  terms  of  the  circuit  court  at  a 
place  other  than  the  county  seat  in  said 
county.  The  defendants  were  proceeding 
to  perform  the  preparatory  acts  enjoined 
upon  them  by  this  act,  when  this  proceed- 
ing by  injunction  was  instituted.  .  .  . 
Upbn  final  hearing  the  bill  was  dismissed, 
and  the  relator  appeals.  The  relator  main- 
tains that  the  defendants  ought  to  be  re- 
strained from  performing  the  ministerial 
acts  required  of  them  by  said  amendatory 
act,  and  essential  to  carry  into  effect  its 
provisions  for  holding  two  terms  of  the 
circuit  court  at  Montgomery  City,  on  the 
ground  that  the  act  is  unconstitutional. 
.  .  .  While  it  is,  perhaps,  unnecessary 
to  pass  upon  the  question,  it  would  seem 
there  can  be  little  doubt  that  injunction 
is  the  proper  remedy  for  the  relief  sought 
in  this  action,  and  that  the  action  was 
properly  brought  on  the  relation  of  the 
prosecuting  attorney.  Rev.  Stat.  1889, 
§  6610  [Anno.  Stat.  1906,  p.  2833] ;  2  High, 
Inj.  §  1327;  State  ex  rel.  Circuit  Attorney 
V.  County  Ct.  61  Mo.  360,  11  Am.  Rep. 
454."  See  also  Braden  v.  Stumph,  16  Lea, 
581;  Lindsay  v.  Allen,  112  Tenn.  660,  82 
S.  W.  171;  State  ex  rel.  Lewis  v.  Eggles- 
ton,  34  Kan.  714,  10  Tac.  3:  Barnes  v. 
Pike  County,  51  Miss.  305;  Simpson  Coun- 
ty V.  Buckley,  81  Miss.  474,  33  So.  660; 
Boren  v.  Smith,  47  111.  482. 

It  is  to  be  observed  that  in  all  of  these 
cases,  wherever  there  was  an  averment  in 
the  bill  of  the  unlawful  expenditure  of 
money,  injunction  was  held  to  be  a  proper 
remedy  not  only  to  enjoin  such  unlawful 
disbursement,  but  also  to  prevent  the  re- 
moval of  the  county  scat  until  the  final 
determination  of  the  question.  The  pivotal 
question  in  the  most  of  these  cases  is  as 
to  whether  such  a  bill  mav  be  maintained 
by  a  taxpayer.  The  weight  of  authority 
seems  to  hold  that,  as  to  the  removal  of 
a  county  seat,  such  bill  may  be  main- 
tained by  an  elector  and  taxpayer,  although 
there  is  considerable  authority  to  the  con- 
trary. However,  the  great  weight  of  au- 
thority is  that  courts  of  equity  will  not 
restrain  the  action  of  state  officers  in  mis- 
appropriating public  funds  merely  on  the 
relation  of  citizens  and  taxpayers;  the  ex- 
ecutive law  officers  of  the  state  being  the 
proper  party  or  parties  to  institute  suits 
involving  the  disposition  of  the  revenues 
of  the  state.  Jones  v.  Reed,*  3  Wash.  67, 
27  Pac.  1067;  Birmingham  v.  Cheetham, 
19  Wash.  667,  64  Pao.  37;  Tacoma  v. 
Bridges,  26  Wash.  221,  66  Pao.  186;  Gibbt 
V.  Qreen,  64  Miss.  592;  Thompson  v.  Canal 
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Fund  Comn.  2  Abb.  Pr.  248,  5  Pom.  Eq. 
Jur.  1905,  §  326. 

But  this  action  in  not  instituted  in  the 
name  of  a  taxpayer,  but  in  the  name  of 
the  state,  by  one  of  its  executive  law  of- 
ficers, in  behalf  of  the  general  public,  seek- 
ing in  its  own  courts  (26  Am.  &  Eng.  Enc. 
Law,  2d  ed.  485)  to  prevent  the  unlawful 
disbursement  of  public  funds  and  the  re- 
moval of  the  state  capitol  under  an  al- 
leged invalid  act.  In  order  to  determine 
whether  this  writ  of  prohibition  should 
run,  it  is  to  be  assumed  that  the  aver- 
ments of  fact  of  the  second  amended  peti- 
tion are  true.  For  under  the  allegations 
of  the  petition,  if  the  district  court  has 
jurisdiction,  it  must  be  allowed  to  first 
pass  on  the  question  as  to  the  validity  of 
the  act,  and  to  try  the  question  of  fact  as 
to  the  threatened  removal  an  unlawful  dis- 
bursement of  funds. 

In  Slack  v.  Jacob,  8  W.  Va.  612,  the 
action  was  brought  by  John  Slack,  Sr., 
and  six  other  electors  and  taxpayers,  on 
behalf  of  themselves  and  all  other  citizens 
and  taxpayers  of  West  Virginia  except  the 
defendant,  by  bill  of  equity  in  the  circuit 
court  of  the  county  of  Kanawha,  in  the 
state  of  West  Virginia.  In  that  case  the 
court  held  that  the  action  of  the  governor 
could  not  be  controlled  by  the  process  of 
the  courts,  making  no  distinction  between 
the  subordinate  executive  officers  and  the 
chief  executive  officer,  and  does  not  seem 
to  have  passed  on  the  question  as  to  wheth- 
er such  an  action  could  have  been  main- 
tained by  a  taxpayer.  We  think  it  is 
clear  that  such  an  action  could  not  have 
been  maintained  by  a  taxpayer.  The  power 
of  this  court  to  issue  extraordinary  writs 
has  been  invoked  many  times  since  the  erec- 
tion of  the  state,  and  such  extraordinary 
power  should  not  be  exercised  unless  the 
right  thereto  is  clear. 

In  Winfrey  v.  Benton,  25  Okla.  445,  106 
Pac.  853,  it  was  held:  "A  writ  of  manda- 
mus would  not  lie  to  compel  the  justice 
of  the  peace  to  reverse  his  erroneous  rul- 
ing in  denying  such  application  for  change 
of  venue,  for  the  reason  that  defendants 
had  a  plain  and  adequate  remedy  by  ap- 
peal  or  error." 

In  State  ex  rel.  Haskell  v.  Huston,  21 
Okla.  782,  97  Pac.  982,  it  was  held: 
"Prohibition  is  the  proper  remedy,  where 
an  inferior  court  assumes  to  exercise  ju- 
dicial power  not  granted  by  law,  or  is 
attempting  to  make  an  excessive  and  un- 
authorized application  of  judicial  force  in 
a  cause  otherwise  properly  cognizable  by 
\V  But  in  that  case  there  was  no  ade- 
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quate  remedy  by  appeal,  as  relief  by  that 
means  could  not  be  afforded  until  final 
judgment  was  rendered  in  the  case. 

In  Evans  v.  Willis,  22  Okla.  310,  19 
L.R.A.(N.S.)  1050,  97  Pac.  1047,  18  A. 
&  E.  Ann.  Cas.  258,  it  was  held  by  this 
court:  "Upon  an  information  purporting 
to  have  been  presented  by  a  private  per- 
son, neither  the  prosecuting  attorney  for 
the  county  nor  any  other  officer  thereto 
authorized  having  exhibited  same,  the  low- 
er court  having  no  jurisdiction  to  hear  or 
determine  such  case  on  said  information, 
and  there  being  no  other  plain,  speedy,  and 
adequate  remedy  at  law  for  the  relator, 
his  remedy  is  by  writ  of  prohibition  to  re- 
strain action  thereon." 

In  Morrison  v.  Brown,  26  Okla.  201,  109 
Pac.  237,  this  court  held:  "Prohibition, 
being  an  extraordinary  writ,  cannot  be 
resorted  to  when  ordinary  and  usual  rem- 
edies provided  by  law  are  available." 

Under  the  Constitution  of  Oklahoma, 
which  provides  for  the  election  of  state, 
county,  and  township  executive  officers 
alike  by  the  people^  the  estate  executive 
officers  below  the  governor,  with  a  few  ex- 
ceptions, are  as  independent  of '  his  con- 
trol in  the  performance  of  their  duties  as 
are  the  officers  of  the  counties  or  of  the 
townships.  Section  1,  art.  6,  of  the  Con- 
stitution provides:  "The  executive  au- 
thority of  the  state  shall  be  vested  in  a 
governor,  lieutenant-governor,  secretary  of 
state,  state,  auditor,  attorney  general,  state 
treasurer,  superintendent  of  public  instruc- 
tion, state  examiner  and  inspector,  chief 
mine  inspector,  commissioner  of  labor, 
commissioner  of  charities  and  correc- 
tions, commissioner  of  insurance,  and  other 
officers  provided  by  law  and  this  Constitu- 
tion, each  of  whom  shall,  keep  his  office 
and  public  records,  books,  and  papers  at 
the  seat  of  government,  and  shall  perform 
such  duties  as  may  be  designated  in  this 
Constitution  or  prescribed  by  Uw."  Sec- 
tion 2  also  provides:  "The  supreme 
executive  power  shall  be  vested  in  a  chief 
magistrate,  who  shall  be  styled  'the  gov- 
ernor of  the  state  of  Oklahoma.'" 

None  of  these  officers,  in  carrying  out 
the  mandate  of  the  Constitution  to  "keep 
his  office  and  public  records,  books,  and 
papers  at  the  seat  of  government,"  acts 
as  the  agent  of  the  governor.  This  man- 
date to  each  of  such  officers  separately  is 
from  sovereignty  itself,  and  the  determi- 
nation of  where  the  capital  is  is  a  ju- 
dicial  question.  "A  political  right  is  a 
right  exercisable  in  the  administration  of 
government."     "Political  rights  consist  in 
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the  power  to  participate  directly  or  indi- 
rectly in  the  establishment  or  manage- 
ment of  government."  The  question  as  to 
where  the  seat  of  government  is  may  be  a 
mixed  question  of  law  and  fact  or  purely 
a  question  of  law.  The  seat  of  government 
is  fixed  by  either  organic  or  statutory 
law,  and  the  judiciary  construes  and  in- 
terprets the  same. 

In  Marbury  v.  Madison,  1  Cranch,  137, 
2  Ia  ed.  60,  the  Supreme  Court  of  the  Unit- 
ed States,  speaking  through  Chief  Justice 
Marshall,  said:  "It  is  emphatically  the 
province  and  duty  of  the  judicial  departr 
ment  to  say  what  the  law  is.  Those  who 
apply  the^  rule  to  particular  cases  must  of 
necessity  expound  and  interpret  that  rule. 
If  two  laws  conflict  with  each  other,  the 
courts  must  decide  on  the  operation  of 
each.  So,  if  a  law  be  in  opposition  to  the 
Constitution,  if  both  the  law  and  the  Con- 
stitution apply  to  a  particular  case,  so 
that  the  court  must  either  decide  that  case 
coirformably  to  the  law,  disregarding  the 
Constitution,  or  conformably  to  the  Con- 
stitution, disregarding  the  law,  the  court 
must  determine  which  of  these  conflicting 
rules  governs  the  case.  This  is  of  the  very 
essence  of  judicial  duty."  "A  ministerial 
act  may  be  defined  to  be  one  which  a  per- 
son performs  upon  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard 
to  or  the  exercise  of  his  own  judgment  up- 
on the  propriety  of  doing  the  act.  A  minis- 
terial duty,  the  performance  of  which  may 
in  proper  cases  be  required,  is  one  in  which 
nothing  is  left  to  discretion.  It  is  a  sim- 
ple definite  duty  arising  under  conditions 
admitted  or  proved  to  exist  and  imposed 
by  law."  20  Am.  &  Eng.  Enc.  Law,  2d 
ed.    p.    793. 

A  ministerial  act,  as  defined  in  27  Cyc. 
Law  &.  Proc.  at  page  793,  is  "an  act  which 
a  person  performs  in  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  re- 
gard to,  or  the  exercise  of,  his  own  judg- 
ment, upon  the  propriety  of  the  act  done." 

In  obedience  to  the  mandate  of  §  1,  art. 
6,  of  the  Constitution  of  this  state,  each 
executive  oflicer  of  this  state  is  required 
to  keep  his  office  and  public  records,  books, 
and  papers  at  the  seat  of  government. 

In  the  second  amended  petition  in  the 
case -pending  in  the  district  court  of  Logan 
county,  it  is  alleged:  (1)  That,  on  ac- 
count of  the  imperfect  ballot  title  in  sub- 
mitting the  proposition  for  the  permanent 
location  of  the  capital  of  this  state,  said 
election  was  void;  and  (2)  that,  on  ac- 
count of  said  act  being  repugnant  to  the 
provisions  of  the  enabling  act,  said  elec- 
tion was  void.  These  are  judicial  ques- 
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.  tions  over  which  the  district  court  had  ju- 
'  risdiction  (Lozier  v.  Alexander  Drug  Co. 
23  Okla.  1,  99  Pac.  808),  and,  if  the  dis- 
trict co]irt  commits  error  in  determining 
these  questions,  the  same  may  be  correct- 
ed by  appeal  or  proceeding  in  error.  It 
is  not  IJie  province  of  a  writ  of  prohibi- 
tion to  take  the  place  of  a  proceeding  in 
error. 

The  supreme  court  of  the  state  of  Louis- 
iana has  uniformly  held  that  the  chief  ex- 
ecutive, even  as  to  ministerial  acts,  was 
not  subject  to  be  controlled  by  the  pro- 
cess of  the  state  courts.  State  ez  rel. 
McEnery  v.  Nicholls,  42  La.  Ann.  209, 
7  So.  738,  was  a  proceeding  by  mandamus 
to  compel  the  governor  and  the  register 
of  the  land  office  to  execute  and  deliver 
to  the  relator  patents  as  per  his  con- 
tract with  the  state  of  Louisiana,  but  no 
disposition  was  made  of  the.  action  as  to 
the  governor,  except  a  general  finding  that 
the  law  and  evidence  entitled  relator  to  the 
relief  prayed  for.  The  writ  of  mandamus 
was  awarded  against  the  register,  but  not 
the  governor.  From  that  judgment,  the 
governor  and  the  register  of  the  state 
land  office  appealed.  In  the  supreme  court, 
the  relator  filed  an  answer  praying  that 
the  judgment  against  the  register  be  af- 
firmed; but,  in  so  far  as  relief  by  manda- 
mus against  the  governor  was  concerned, 
the  case  remained  in  statu  quo.  Affirma- 
tion of  the  judgment  was  all  that  he 
prayed  for.  On  page  223  of  42  La.  Ann., 
it  is  said:  "Whatever  contrariety  of  opin- 
ion may  liave,  at  one  time,  existed  on  the 
subject,  it  is  now  a  settled  principle  that 
a  peremptory  mandamus  will  go  to  state 
officers,  such  as  auditor,  treasurer,  and  reg- 
fster  of  state  land  office,  for  the  purpose  of 
coercing  performance  of  purely  ministerial 
duties  devolving  on  such  oflicers  by  law. 
In  State  ex  rel.  Collens  v.  Jumel,  30  La. 
Ann.  863,  our  predecessor  said  on  this  sub- 
ject: 'The  state  is  sovereign,  and  can- 
not  be  sued  by  her  citizens,  in  her  own 
courts,  without  her  permission;  but  a  civil 
proceeding,  by  which  one  officer  of  the 
state  seeks  to  compel  another  officer  of  the 
same  state  to  perform  a  ministerial  duty, 
is  not,  in  the  proper  sense  of  the  words,  a 
suit  against  the  state.  Nothing  is  .more 
common  than  for  a  party  who  has  a  claim 
against  the  state,  whether  for  salary  as 
an  officer,  or  for. money  due  on  other  ac- 
counts, to  have  right  to  payment  adjudi- 
cated through  and  by  means  of  a  manda- 
mus against  the  auditing  officer.  It  is 
recognized  by  us  as  a  legitimate  mode  of 
ascertaining  what  are  the  right  of  persons 
who  have  or  who  prefer  claims  against  the 
state.'  In  State  ex  rel.  Ecuyer  v.  Burke, 
33  La.  Ann.  969,  we  said  that,  'while  fully 
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recognizing  the  independence  and  all  the 
rights  of  co-ordinate  branches  of  the  gov- 
ernment, it  is  only  necessary  to  say  that 
it  is  the  province  of  the  judiciary,  when- 
ever the  question  is  properly  brought  be- 
fore^ it  in  judicial  procedings,  to  decide 
whether  duties  sought  to  be  enforced  at 
the  hands  of  officers  are  or  are  not  minis- 
terial, and  that  it  is  of  the  essence  of  the 
judicial  power  to  adjudge  such  questions/ 
etc.  In  keeping  with  this  recognized  prin- 
ciple, we  made  mandamus  peremptory  in 
State  ex  rel.  Campbell  v.  Steele,  37  La. 
Ann.  353.  Our  predecessors  did  likewise 
in  State  ex  rel.  Mentz  y.  Clinton,  28  La, 
Ann.  47,  and  in  State  ex  rel.  New  Or- 
leans Republican  Printing  Co.  v.  Clinton, 
28  La.  Ann.  72.  These  decisions  are  in  line 
with  those  pronounced  in  Marbury  v.  Madi- 
son, 1  Cranch,  137,  2  L.  ed.  60;  Kendall  v. 
United  SUtes,  12  Pet.  608,  9  L.  ed.  1214, 
and  Board  of  Liquidation  v.  McComb,  92 
U.  S.  541,  23  L.  edi  628.  Indeed,  the  at- 
torney general  has  made  no  question  as  to 
our  authority,  in  this  respect.  The  dis- 
trict judge  entertained  this  view  and  made 
the  mandamus  peremptory  •  as  to  the  reg- 
ister, and  we  think  correctly."  . 

In  the  action  in  the  lower  courts,  all  the 
officers  of  the  executive  department  are 
joined  with  the  governor  as  parties  de- 
fendant. In  the  Louisiana  case  only  the 
governor  and  the  register  of  the  state  land 
office  were  joined.  Mandatory  relief  was 
awarded  against  the  register,  but  not 
against  the  governor. 

The  question  as  to  whether  this  action 
was  brought  by  the  proper  relator  is  not 
passed  on.  It  appears  that  it  was  brought 
at  the  instance  and  by  the  directions  of 
the  governor,  and,  if  necessary,  it  would  be 
permissible  by  amendment  to  insert  his 
name  as  relator.  And  as  to  the  other  de- 
fendants in  the  lower  court,  the  writ  being 
denied  both  as  to  them  and  the  subject-mat- 
ter of  the  action,  it  is  not  essential  to  de- 
termine this  question. 

The  writ  of  prohibition  will  be  awarded, 
prohibiting  the  District  Court  and  the 
county  attorney  of  Logan  county  from  tak- 
ing further  proceedings  in  said  action 
against  the  governor,  but  as  to  all  other 
parties,  and  in  all  other  respects,  it  is  de- 
nied. 

Dunn,  Ch.  J.,  and  Hayes  and  Kane,  JJ., 
concur.     Turner,   J.,  concurs  in   the  con- 
ehisions  as  to  the  governor,  but  otherwise 
dissents. 
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,  KENTUCKY  COURT  OF  APPEALS. 

T.  C.  EVANS,  Appt., 

V. 

JENNIE  D.  STRATTON. 
(142  Ky.  616,  134  S.  W.  1J64.) 

• 

Statute  of  frauds  *  parol  acceptance  of 
contract  by  assignee  —  sufficiency. 

1.  Mere  parol  acceptance  by  the  assign*^ 
of  a  written  assignment  of  a  contract  to 
sell  real  estate  is  sufficient  to  warrant  the 
enforcement  of  the  contract  against  him  in 
favor  of  the  assignor,  since  it  is  sufficient  to 
satisfy  the  statute  of  frauds  if  the  contract 
to  sell  the  assignor's  interest  in  tlie  proper- 
ty is  signed  by  him. 

AsfUgnment  of  contract  *  acceptance  * 
what  constitutes. 

2.  Acceptance  of  an  assignment  of  a  con- 
tract to  sell  real  estate  is  shown  by  placing 
the  matter  in  the  hands  of  a  title  guarantv 
company,  with  directions  to  examine  the  ti- 
tle and  prepare  a  deed,  and  requiring  the 
assignor  to  secure  title  to  a  small  strip  of 
ground  upon  which  a  building  on  the  prop- 
erty encroaches. 

Same  —  repudiation  *  requirement  ol 
bonus. 

3.  The  assignee  of  a  contract  to  convey 
real  estate  cannot  repudiate  his  obligation 
because  he  is  required  to  pay  the  assignor 
a  bonus  for  the  rights  conferred  by  the  con- 
tract. 

(March  8,  1911.) 


APPEAL  by  defendant  from  a  Judg- 
.  ment  of  the  Chancery  Branch,  First 
Division,  of  the  Circuit  Court  for  Jeffer- 
son County,  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
alleged  breach  of  a  -written  assignment  of 
a  contract  to  sell  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  E.  Conkling  for  appellant. 

Mr.  li.  A.  Hickman  for  appellee. 

Note.  —  The  right  of  the  vendor  who  signs 
a  contract  for  the  sale  of  land  to  enforce  the 
same  against  the  vendee  is  discussed  in 
the  note  to  Murray  v.  Crawford,  28  L.R.A. 
(N.S.)  691.  As  there  shown,  the  view  taken 
in  Evans  v.  Stratton,  that  the  "party 
to  be  charged"  within  a  statute  modeled 
on  the  4th  section  of  the  original  stat- 
ute of  frauds  and  perjuries  is  the  vendor 
or  owner  of  the  property  or  interest  to 
which  the  contracts  relate,  irrespective  of 
whether  he  is  the  party  who  is  seeking  to 
enforce  the  contract  or  the  party  against 
whom  it  is  sought  to  be  enforced,  though 
sustained  by  the  earlier  Kentuck^^  cases 
and  also  by  cases  in  Tennessee,  is  opposed 
to  the  great  weight  of  authority. 
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Settle,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  en- 
tered in  the  court  below  upon  a  verdict 
awarding  appellee  $400  damages  against  ap- 
pellant for  the  alleged  breach  by  him  of  a 
contract  with  respect  to  the  sale  of  a  house 
and  lot  in  the  city  of  Louisville.  It  was 
alleged  in  the  petition  that  one  Anna  C. 
Pryor,  on  the  8th  day  of  October,  1909, 
executed  and  left  in  the  hands  of  B.  H. 
Wilson  &  Company,  real  estate  agents  of 
Louisville,  a  writing  authorizing  them  to 
sell,  upon  the  terms  therein  specified,  a 
house  and  lot  on  South  Eleventh  street  in 
that  city,  owned  by  her,  and  that  appellee 
on  the  same  day  accepted  in  writing  the 
proposition  of  sale  at  the  price  and  upon 
the  terms  expressed  in  the  instrument. 
In  order  that  their  meaning  may  be  under- 
stood, we  here  copy  the  writing  in  ques- 
tion and  appellee's  acceptance  of  the  of- 
fer  of   sale   it   contains: 

Louisville,  Ky.,  Oct.  8th,  1909. 
B.  H.  Wilson   ft  Co.,   Agents: — 

I  the  undersigned  authorize  you  to  sell 
my  house  known  as  930-932  and  934, 
South  Eleventh  street,  with  lot  50x150- 
20x105  for  the  sum  of  $1,500  (fifteen  hun- 
dred dollars)  cash  .  .  .  balance  of 
which  I  will  take  second  mortgage  lien 
notes  amounting  to  thirteen  hundred 
($1,300)  dollars  payable  one  and  two  years 
in  equal  payments,  on  or  before.  Should 
the  title  prove  defective  present  owner  is 
to  be  responsible  to  the  amount  of  charges 
of  either  title  company  of  Louisville,  Ken- 
tucky. Present  owner  is  to  pay  B.  H.  Wil- 
son &  Company,  agents,  the  regular  com- 
mission as  agreed  upon  by  the  Louisville 
Kentucky  Real  Estate  Association,  Jan- 
uary 2,  1907,  if  the  proposition  is  accept^ 
ed.  Above  property  is  to  be  deeded  with  a 
deed  of  general  warranty,  and  to  be  free 
from  any  and  all  encumbrances  except  all 
taxes  for  the  year  1910. 

Anna  C.  Pryor. 

I  accept  the  above  proposition,  this  8th 
day  of  October,  1900. 

Jennie  D.  Stratton. 

It  waa,  in  substance,  also  alleged  in  the 
petition  that  shortly  after  appellee's  pur- 
chase of  the  house  and  lot  she  agreed,  in 
consideration  of  $400  to  be  paid  her  in 
cash  by  appellant,  and  his  undertaking  to 
pay  Anna  C.  Pryor  the  $2,800,  she  had 
agreed  to  accept  from  appellee  for  the 
house  and  lot,  to  assign  appellant  all  her 
rights  acquired  under  the  written  contract 
with  Anna  C.  Pryor;  that  appellant  there- 
upon employed  the  Kentucky  Title  Com- 
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pany  to  examine  the  title  to  the  house  and 
lot  described  in  the  written  contract,  which 
duty  it  performed,  and  thereafter  appellee 
at  the  request  of  an  o£9cer  of  the  Ken- 
tucky Title  Company,  appellant's  agent, 
assigned  the  written  contract  made  with 
Anna  C.  Pryor  to  appellant.  The  assign- 
ment was  written  on  the  contract,  and 
is  in  words  and  figures  as  follows: 

I  hereby  surrender  all  my  right,  title, 
and   interest   in  jbhis  contract  for   a  val- 
uable consideration  to  T.  C.  Evans. 
Oct.  20th,  1909.* 

Jennie  D.  Stratton. 

The  petition  contained  the  further  aver- 
ments that,  notwithstanding  the  assign- 
ment by  appellee  of  her  rights  and  inter- 
est under  the  contract  with  Anna  C.  Pry- 
or to  appellant,  and  his  acceptance  there- 
of, he  failed  and  refused  to  pay  her  the 
$400  he  agreed  to  pay  therefor,  or  to  per- 
form the  contract  with  respect  to  the  rights 
of  Anna  C.  Pryor;  that  appellee  was  dam- 
aged $400  by  appellant's  failure  to  comply 
with  his  contract  with  her,  and  for  this 
amount  she  prayed  judgment.  The  ap- 
pellant's answer  merely  traversed  the  aver- 
ments   of    the    petition. 

Appellant  asked  a  new  trial  in  the  court 
below  on  various  grounds,  but  only  three 
of  them  do  we  deem  it  necessary  to  con- 
sider. These  are,  first,  that,  as  he  did 
not  in  writing  accept  the  assignment  from 
appellee  of  her  contract  with  Anna  C.  Pry- 
or, there  should  have  been  no  recovery; 
second,  that  the  jury  were  not  properly  in- 
structed; third,  that  there  was  no  evidence 
to  support  the  verdict,  and  therefore  a 
peremptory  instruction  should  have  been 
given  by  the  court  *  directing  the  jury  to 
find   for  him. 

The  first  of  these  contentions  is  mi^- 
ifestly  unsound,  for  as  a  matter  of  law  a 
written  contract  for  the  sale  of  real  es- 
tate is  enforceable  against  both  parties 
to  it,  if  signed  by  the  vendor.  The  ven- 
dor, holding  the  title,  is  the  party  to  be 
charged  by  such  contract,  within  the  mean- 
ing of  the  statute  of  frauds,  and  an  ac- 
tion against  the  vendee  for  the  purchase 
money  may  be  maintained,  although  he 
did  not  sign  the  writtc^n  contract.  Lewis 
V.  Grimes,  7  J.  J.  Marsh.  336;  Moore  v. 
Chenault,  16  Ky.  L.  Rep.  531,  29  S.  W. 
140;  Ellis  V.  Deadman,  4  Bibb,  466;  Ty- 
ler V.   Onzts,   93  Ky.   331,  20  S.   W.  256. 

When  appellee  accepted  in  writing  the 
written  proposition  of  sale  made  by  Anna 
C.  Pryor,  the  owner  of  the  lot,  it  consum- 
mated the  sale  of  the  property  to  her  and 
constituted  the  writing  a  title  bond,  which 
entitled  each  of  the  parties  to  a  specifie 
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performance  of  tbe  contract  according  to 
its  terms.  The  law  permits  the  assign- 
ment of  a  title  bond  by  the  vendee,  and 
does  not  require  a  written  acceptance  of 
the  assignment  bj  the  assignee.  Both  the 
vendor  and  assignor  are  bound  to  perform 
the  contract,  and  each  is  liable  to  the  as- 
signee for  a  breach  thereof.  A  verbal  ac- 
ceptance on  the  part  of  appellant  of  the 
assignment  made  him  by  appellee  of  the 
contract  for  the  sale  of  the  lot  into  which 
she  had  entered  with  Anna  C.  Pryor  met 
all  the  requirements  of  the  law. 

That  there  was  an  acceptance  by  appel- 
lant of  the  assignment  and  contract  of 
sale,  there  was  ample  testimony  to  estab- 
lish. Not  only  was  the  acceptance  proved 
by  the  testimony  of  B.  H.  Wilson,  the 
agent  of  both  parties,  but  it  was  further 
shown  by  tbe  acts  and  conduct  of  the  ap- 
pellant himself;  for  he  put  the  matter  in- 
to the  hands  of  the  Kentucky  Title  Com- 
pany for  an  examination  of  title  and  prepa- 
ration of  the  deed  if  the  title  was  found 
to  be  correct,  and,  by  direction  of  an  of- 
iber  of  that  company,  appellee  was  re- 
quired to  formally  make  and  write  upon 
the  contract  the  assignment  thereof  to  ap- 
pellant. Moreover,  when  it  was  discovered 
l»y  the  officials  of  the  Kentucky  Title  Com- 
pany that  the  house  on  the  Prior  lot  ex- 
tended over  2  or  3  inches  upon  an  adjacent 
lot,  appellant  demanded  that  appellee  pur- 
chase enough  of  the  adjacent  lot  from  its 
owner  to  cure  this  defect;  and  in  compli- 
ance with  his  demand  she  did  make  the 
purchase  of  the  additional  ground,  and 
received  from  the  owner  thereof  a  deed  of 
conveyance  therefor  to  appellant,  and  also 
caused  a  deed  to  be  prepared  from  Anna  C. 
Pryor  to  appellant,  conveying  him  the  lot 
described  in  the  contract  of  sale  assigned 
to  appellant,  and  this  deed  was  duly  ac- 
knowledged by  Anna  C.  Pryor  and  ten- 
dered to  appellant  before  the  institution  of 
this  action.  Obviously,  the  acts  and  con- 
duct of  appellant  referred  to  constituted  a 
full  and  complete  acceptance  of  the  as- 
signment made  him  by  appellee  of  her  con- 
tract with  Anna  C.  Pryor,  and  made  him 
the  beneficiary  thereof.  This  disposes  of 
appellant's  third  contention,  that  the  ver- 
dict of  the  jury  was  without  support  from 
the  evidence. 

The  fact  that  appellant,  by  his  accept- 
ance of  the  assignment  of  the  contract 
from  appellee,  was  made  to  pay  $400  more 
for  the  property  than  it  would  have  cost 
him  if  purchased  directly  from  Anna  C. 
Pryor,  gave  him  no  right  to  repudiate  his 
contract  with  appellee  after  accepting  the 
assignment.  Nor  does  the  fact  that  his 
acceptance  of  the  assignment  was  made 
after  the  expiration  of  the  time  fixed  in 
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a  written  offer  to  purchase  the  property 
directly  from  Anna  C.  Pryor,  which  he  had 
made  through  B.  H.  Wilson,  affect  the 
validity  of  the  assignment.  It  is  not  al- 
leged in  the  answer,  nor  shown  by  the 
proof,  that  there  was  any  fraud  or  col- 
lusion between  Wilson  and  appellee,  where- 
by the  latter  had,  pending  appellant's  of- 
fer to  purchase  the  property,  secured  it 
by  the  contract  with  Anna  C.  Pryor  at 
$400  less  than  appellant  had  offered  to  pay 
for  it.  So  we  need  not  decide  what  effect 
such  fraud  and  collusion,  if  established, 
would  have  had  upon  the  assignment. 

We  also  fail  to  see  any  merit  in  appel- 
lant's contention  that  the  jury  were  im- 
properly instructed  by  the  trial  court. 
The  two  instructions  given  sharply  and 
correctly  submitted  to  the  jury  the  single 
question  whether  appellant  accepted  the  as- 
signment of  the  contract  with  appellee. 
This  was  all  that  was  necessary  to  sub- 
mit to  the  jury.  If  they  found  from  the 
evidence  that  the  assignment  had  been  ac- 
cepted by  appellant,  they  necessarily  had 
to  find  for  appellee  $400,  as  instructed  by 
the  court,  for  that  was  the  amount  appel- 
lant agreed  to  pay  her  for  the  property 
over  and  above  what  she  had  contracted 
to  pay  her  vendor  for  it.  The  measure  of 
damages  was  therefore  fixed  by  the  law, 
as  well  as  by  the  terms  of  the  assign- 
ment. 

For  the  reasons  indicated,  the  judgment 
is  affirmed. 


OREGON  SUPREAfE  COIHEIT. 

GRANTS  PASS  BANKING  &  TRUST  COM- 

PANY,  Appt., 

V. 

ENTERPRISE  MINING  COMPANY. 


CONDOR  WATER  ft  POWER  COMPANY 

T. 

SAME  et  al. 

(— .  Or.  — ,   113   Pac.   859.) 

Mechanics'   lien  *  electricity  *  use  in 
mine. 

1.  Electricity  furnished  for  power  and  il- 
lumination in  a  mine  is  within  a  statute 
giving  a  lien  for  supplies  for  the  working 
and  development  of  such  property. 

Same  —  shortage  of  material  —  burden 
of  proof. 

2.  One  seeking  to  defeat  a  lien  to  the 
amount  of  the  unpaid  purchase  price  for  a 

Note.^The  novel  question  as  to  the  lien- 
ability  of  electricity  under  the  mechanics' 
lien  statutes  or  similar  enactments,  involved 
in  the  above  case,  seems  not  to  have  been 
presented  in  any   other  reported  decision. 
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supply  of  electricity  furniBhed  for  use  in  a 
mine  according  to  contract,  under  a  statute 
allowing  such  lien,  has  the  burden  of  show- 
ing that  the  quantity  called  for  1^  the  con- 
tract was  not  used. 

Same  —  priority  oyer  mortgage  «  filing 
after  foreclosure. 

3.  A  mortgage  does  not  take  priority  ef 
a  mechanics'  lien  for  supplies  furnished  be- 
fore its  execution,  if  the  lien  is  perfected 
within  the  time  allowed  therefor  by  statute, 
although  not  before  a  suit,  for  foreclosure 
of  the  mortgage  is  begun. 

(March  7,  1911.) 

APPEAL  by  the  plaintiff  Banking  &  Trust 
Company  from  a  decree  of  the  Circuit 
Court  for  Jackson  County,  foreclosing  the 
mortgage  and  making  the  lien  superior 
thereto,  in  consolidated  actions  for  the  es- 
tablishment of  a  lien  for  supplies  furnished 
a  mine  and  for  the  foreclosure  of  a  mort- 
gage  on   the   mining   property.     Affirmed. 

Statement  by  Moore,  J. : 

This  is  a  controversy  between  creditors  as 
to  the  validity  and  priority  of  a  lien.  A 
suit  was  commenced  March  12,  1907,  by  the 
Grants  Pass  Banking  &  Trust  Company  to 
foreclose  a  mortgage  of  certain  mining 
property  executed  to  it  October  19,  1900, 
by  the  Enterprise  Mining  Company  to  secure' 
the  payment  of  $6,000.  The  Condor  Water 
&  Power  Company  was  made  a  party  de- 
fendant, the  complaint  alleging  that  it 
claimed  some  interest  in  the  premises  in- 
ferior *  tP  plaintiff's  mortgage.  That  de- 
fendant, alone  answering,  denied  that  its 
claim  was  subordinate  to  that  of  the  plain- 
tiff, set  forth  facts  tending  to  show  that  it 
had  a  prior  lien  on  the  real  property,  and 
thereupon  commenced  a  suit  against  the 
Enterprise  Mining  Company  and  the  Grants 
Pass  Banking  &  Trust  Company,  averring 
that,  pursuant  to  the  terms  of  a  written 
contract  entered  into  with  the  former,  it 
had  supplied  between  October  31,  1905. 
and  March  1,  1907,  certain  material  and 
furnished  electricity  for  illumination  and 
for  the  operation  of  a  quartz  mill  on  the 
premises,   amounting  to   $3,570.28,   on    ac-  ' 


count  of  which  $1,527.20  had  been  paid, 
leaving  due  $2,043.08,  to  secure  the  pay- 
ment of  which  a  lien  on  the  land,  build- 
ing, machinery,  etc.,  was  filed  March  20. 
1907.  Issues  having  been  joined,  the  suits 
ware  consolidated  and  tried,  resulting  in  a 
decree  foreclosing  the  mortgage  and  the 
lien,  but  making  the  latter  superior,  and 
plaintiff  appeals. 

Messrs.   O.   8.   Blanchard  and  H.   D. 
Norton  for  appellant. 
Messrs.  A.  E.  Reamee  and  R.  G.  Smith 

for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  giving  a  lien  on  mines,  so  far 
as   involved   herein,   is   as   follows:      "Any 
person   who   shall   furnish   any   provisions, 
materials,  or  supplies  for  the  working  or 
development  of  any     .     .     .    mine    .    .    . 
shall  have  a  lien  upon  such  mine    .    •    . 
to  secure  him  tlie  payment  for  the    .    .     . 
material  furnished,  which  lien  shall  attach 
in   every   case   to   such    mine."     L.   0.   L. 
§    7444.     "The   liens   provided   for   in   this 
act  are   preferred  liens."     Id.   §  7447.     To 
uphold  the  decree  rendered,  electricity,  when 
furnished  at  a  mine  for  illumination  or  for 
power,  must  be  construed  to  be  a  "supply," 
thereby  bringing  it  within  the  designation 
of  the  enactment  quoted.    As  applied  to  ma- 
terial objects,  a  suppiy  is  understood,  in  its 
restricted    sense,    to    mean    any    substance 
that  is  consumed  with  its  use.    A  supply, 
in    its  more  general   signification,   is   any- 
thing required  or  furnished  to  meet  a  i^eed. 
8  Words  &  Phrases,  6802.     As  used  in  the 
statute  under  consideration,  "supplies"  un- 
doubtedly comprise  any  substance  the  use 
of  which  might  reasonably  tend  to  the  work- 
ing or  contribute  to  the  development  of  a 
mine.    Electricity;   when    employed    to    il- 
lumine a  mine,   enables  laborers  to  work 
therein  with  almost  the  same  success  as  in 
the  daylight,  thus  materially  contributing 
to  the  search  for  and  the  development  of  a 
mineral    vein.     The    object    of    all    mining 
operations    is    to    secure    valuable    metals 


Certain  other  questions  more  or  less  analo- 
gous to  this  one  have  been  the  subjects  of 
annotation  in  this  series.  For  instance, 
whether  explosives  are  materials  used  in 
improving  real  property  within  the  lien 
laws  is  discussed  in  the  note  in  2  L.R.A. 
(N.S.)  288.  And  the  note  in  16  L.RA. 
(N.S.)  686,  deals  with  the  right  to  a  stat- 
utory lien  on  property  of  a  third  person, 
for  rental  of  personal  property  let  to  a 
contractor  for  use  in  work  of  a  lien  able  na- 
ture. Whether  food  furnished  a  contractor 
for  teams  and  employees  is  material  war- 
ranting a  lien  on  a  railroad  is  considered 
in  the  note  in  15  L.R.A.(N.S.)  509. 
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It  will  be  noted  that  the  question  involved 
in  tlie  above  case,  as  well  as  the  questions 
involved  in  the  notes  to  which  reference  has 
just  been  made,  has  reference  to  whether 
a  lien  may  be  enforced  for  materials  used 
or  consumed  in  or  about  the  prosecution  of 
the  work,  where  they  are  not  incorporated 
in,  and  do  not  become  a  permanent  part  of, 
the  improvement.  Closely  allied  with  this 
question,  but  differing  materially  from  it,  is 
that  of  whether  materals  furnished  for  a 
structure,  but  not  actually  used  therein,  may 
constitute  the  basis  of  a  mechanics'  lien^ 
which  is  treated  in  the  note  in  31  L.R.A. 
(N.S.)   746.  L.  A.  W. 
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freed  as  much  as  practicable  from  all  other 
substaDcea.  In  quartz  mining  the  crushing 
of  rock  containing  mineral  reduces  the  bulk 
by  eliminating  much  of  the  superfluous 
matter,  making  it  possible  profitably  to 
carry  the  resulting  auriferous  and  argen- 
tiferoua  ores  to  market  By  the  use  of  sus- 
pended copper  wires,  electricity  can  be  trans- 
mitted from  the  place  where  it  is  generated 
to  the  mouth  of  a  mine  in  almost  inac- 
eesaible  mountains  and  rayines,  and  there 
successfully  used  to  operate  quartz  mills. 
Mines  which  a  few  years  ago  were  almost 
worthless  have,  by  the  employment  of 
electricity,  become  very  valuable,  afford- 
ing profitable  employment  to  laborers, 
and  yielding  rich  returns  to  the  owners. 
Electricity  is  capable  of  propelling  machin- 
ery and  of  illuminating  mine  and  mill  by 
continuous  operation,  and  as  this  modern 
agent  is  consumed  by  its  use,  so  far  as  sus- 
ceptible of  discernment,  and  supplies  a  very 
urgent  need  tending  to  the  proper  working 
and  development  of  a  mine,  it  is  believed 
that  such  force  is  a  supply  within  the  scope 
of  that  term,  and  for  the  use  of  which  a 
lien  may  fairly  be  implied  from  the  stat- 
ute. 

The  Enterprise  Mining  Company  stipu- 
lated in  writing  to  pay  the  Condor  Water 
k  Power  Company  a  minimum  rate  of  $226 
a  month  for  electricity  of  a  specified  char- 
acter and  voltage  with  which  to  operate 
the  mines  and  mill.  It  is  asserted  by  plain- 
tiff's counsel  that  the  evidence  fails  to  show 
a  use  of  the  specified  amount  of  power  or 
that  any  of  it  was  employed  in  the  mine. 
The  testimony  shows  that  electricity  was 
furnished  at  the  mine  of  the  quality  and 
kind  demanded  by  the  terms  of  the  contract, 
and,  the  supply  having  thus  been  delivered 
at  the  proper  place,  the  burden  of  disprov- 
ing the  employment  of  the  measure  of  the 
power  was  imposed  on  the  Enterprise  Min- 
ing Company,  or  on  the  plaintiff,  who  would 
succeed  by  the  production  of  such  proof. 
Fitch  T.  Howitt,  32  Or.  396,  409,  52  Pac. 
192.  No  attempt,  however,  was  thus  made 
to  defeat  the  lien.  It  appears  that  prior  to 
Mareh  20,  1907,  the  Condor  Water  k  Power 
Company  undertook  to  secure  a  lien,  but 
that  its  efforts  in  that  direction  were  futile 
or  unsatisfactory.  The  corrected  lien  was 
filed  within  the  time  limited  therefor  after 
furnishing  the  supplies,  whereupon  the  pre- 
eeding  claims  were  abandoned.  The  right 
to  file  a  proper  lien  continued  until  the  ex- 
piration of  the  time  allowed  to  file  an  origi- 
nal lien.  Jones,  Liens,  2d  ed.  §  1455.  The 
Hen  foreclosed  was  not  filed  until  after 
plaintiff's  suit  was  instituted,  but,  as  the 
material  was  furnished  in  part  nearly  a 
year  prior  to  the  execution  of  the  mortgage, 
the  lien  was  properly  decreed  to  be  prior  to 
S4  L.R.A.(N.8.) 


the  mortgage.    Henry  v.  Hand,  36  Or.  492, 
69  Pac.  330. 

Other  errors  are  assigned,  but,  deeming 
them  unimportant,  the  decree  is  affirmed. 


IDAHO  8UPREMB  COURT. 

SAMUEL  H.  HAYS,  Respt., 

V. 

WILLIAM  W.  WYATT  et  al.,  Appta. 
(19  Idaho,  644,  116  Pac.  13.) 

Homestead  —  patent  —  right  of  heir. 

1.  Section  2291,  U.  S.  Rev.  Stat.  (U. 
S.  Comp.  Stat.  1901,  p.  1390),  provides  for. 
the  issuance  of  patents  to  land  entered 
under  the  homestead  laws,  after  satisfac- 
tory final  proof  has  been  made,  to  the 
''heirs  or  devisees  in  case  of  the  death  of 
the  entryman  leaving  no  widow,"  and  under 
the  provisions  of  §  2292,  U.  S.  Rev.  Stat, 
(p.  1394),  in  case  both  father  and  mother 
die,  leaving  a  minor  child  or  children,  the 
riffht  and  fee  inures  to  the  benefit  of  such 
minor  child  or  children. 

Same  *  departmental  practice. 

2.  It  is  the  practice  of  the  land  depart- 
ment of  the  government  to  issue  patents  to 
the    ''heirs    or   derisees,"    m   case   of   the 

Headnotes  by  Sullivan,  J^ 

yote.'^  Bight    of   entrynutn   to    devise 
claim  or  interest  in  public  land. 

The  somewhat  analogous  question  as  to 
the  validity  of  a  mortgage  upon  public 
land  executed  by  claimant  under  homestead 
acts  prior  to  patent  or  final  proof  was 
made  the  subject  of  the  note  which  is 
appended  to  Stark  v.  Morgan,  6  LJt.A. 
(N.S.)  934. 

And  the  question  of  the  liability  of  claim 
or  interest  in  public  land  for  debts  con- 
tracted before  issuance  of  patent  is  con- 
sidered in  the  note  appended  to  Sprinkle 
V.  West,  post,  404. 

Attention  is  particularly  directed  to 
Hats  v.  Wtatt  because  of  its  4i8^iiiRuish- 
ing  features  in  the  way  of  the  filing  of 
notice  of  final  proofs,  and  the  absence  of 
widow  or  minor  heirs. 

It  was  held  in  Hall  v.  Russell,  101  U. 
S.  603,  26  L.  ed.  829,  that  under  the  Ore- 
gon donation  act,  a  settler  could  not  de- 
vise his  interest  in  the  land  where  the  fee 
did  not  pass  to  him  before  his  death.  The 
reasoning  by  which  this  result  was  reached 
was  that,  notwithstanding  Congress  used 
words  in  present  form  in  that  act  where  it 
provided  "that  there  shall  be  and  hereby  is 
granted  to  every  white  settler,"  etc.,  the 
whole  act  taken  together  must  be  deemed 
to  indicate  a  future  and  not  a  present 
grantee,  and  to  mean  the  same  as  if  the 
foregoing  quoted  statement  had  read, 
"That  to  all  white  male  citizens  who  shall 
in  all  other  respects  comply  with  the  fore- 
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death  of  the  entryman  leaving  no  widow 
or  minor  children,  and  to  leave  it  to  the 
courts  to  determine  who  are  the  devisees 
or  heirs  of  the  deceased,  and  the  extent  of 
their  respective  interests. 

Definition  —  "heirs"  —  ^'devisee." 

3.  The  word  "devisee"  is  used  to  denote 
one  to  whom  real  estate  passes  by  will;  and 
the  word  "heirs,"  in  its  ordinary  or  custom- 
ary sense,  means  the  kindred  of  the  de- 
cedent upon  whom  the  law  casts  the  estate 
in  real  property  in  the  absence  of  a  devisee, 
and  has  reference  to  the  law  of  succession. 

Pablio  land  —  right  to  patent  —  Testing 
title. 

4.  As  the  deceased  homestead  entryman, 
Wyatt,  had  complied  with  the  homestead 
law  in  every  respect  at  the  date  of  his 
.death,  had  given  notice  of  the  time  of  mak- 
ing his  final  proof,  and  all  that  remained 


for  him  to  do  was  to  present  his  final  proof, 
he  was  then  entitled  to  a  patent,  and  the 
right  to  a  patent  once  vested  is  treated 
by  the  general  ffovernment  when  dealing 
with  the  public  lands,  as  equivalent  to  a 
patent  issued. 

Same  — right  to  devise. 

6.  The  homestead  laws  were  enacted  not 
only  to  protect  the  widow  and  minor  chil- 
dren, but  to  support  and  assist  the  entry- 
man  in  his  declining  years,  and  under  the 
facts  of  this  case  he  had  a  right  to  devise 
the  same. 

Same— rights  of  adnlt  children. 

6.  Under  the  provisions  of  said  §§  2201 
and  2292,  U.  S.  Rer.  Stat.  (U.  8.  Gomp. 
Stat.  1901,  pp.  1390,  1394),  it  is  left  to 
the  option  of  the  homesteader,  either  to 
leave  his  homestead  to  his  adult  heirs, 
where  he  has  no  widow  or  minor  children. 


going  section  there  shall  be  and  hereby  is 
granted,"  etc.  One  of  the  requirements  of 
the  statute  was  that  the  settler  must  have 
resided  upon  and  cultivated  the  same  for 
four  consecutive  years.  The  settler,  in  this 
case,  having  died  after  a  residence  of  less 
than  a  year,  cleaving  a  will  devising  his 
estate  to  a  third  person,  the  court  held 
that  down  to  the  time  of  his  death,  al- 
thoup;h  he  was  an  authorized  settler  on  the 
public  lands,  he  was  not  a  grantee,  and 
that  his  rights  therein  were  statutory  only, 
and  could  not  be  extended  beyond  the  mean- 
ing of  the  statute.  The  court  pointed  out 
that  a  plain  indication  that  the  right  of 
the  settler  before  the  expiration  of  the 
four  years  was  something  less  than  a  fee 
was  afforded  by  §  8  of  the  act,  providing 
that  upon  the  death  of  any  settler  before 
the  expiration  of  the  four  years,  all  his 
rights  should  descend  to  his  heirs  at  law 
including  his  widow,  in  equal  parts,  the 
court  saying  that  if  it  had  been  supposed 
that  the  title  was  already  in  the  settler, 
subject  only  to  defeasance  if  the  condition 
subsequent  to  the  grant  should  not  be  per- 
formed, it  could  not  but  think  that  the  pro- 
vision would  not  have  been  made  for  a 
transfer  of  the  land  free  from  the  condi- 
tions, instead  of  a  transfer  only  of  the 
settler's  rights.  It  was  pointed  out  that 
§  8  provides  for  the  descent  not  of  the 
land,  but  of  the  settler's  rights  only. 

It  was  further  declared  that  settlers 
taking  by  virtue  of  §  8  derive  their  title, 
not  from  the  deceased  ancestor,  but  from 
the  United  States,^  and  that  although  the 
title  was  granted  to  them  by  reason  of  the 
possessory  rights  of  their  ancestor,  these 
were  rights  which  he  could  not  transfer, 
and  which  passed  to  them  under  the  stat- 
ute without  any  act  of  his.  Favorable  com- 
ment upon  this  decision  I  is  to  be  found  in 
McCune  v.  Essig,  59  C.  C.  A.  429,  122  Fed. 
588,  in  which  the  court  seems  to  incline 
to  the  rule  that  a  settler  under  the  Feder- 
al homestead  law  has  no  devisable  estate 
until  the  completion  of  the  required  period 
of  residence,  but  the  court  does  not  deter- 
34  L.R.A.(N.S.) 


mine  the  question,  as  the  settler  in  this 
case  died  intestate. 

So,  Hall  V.  Russell  was  followed  in  Veatch 
V.  Park,  10  Land  Dec.  490,  holding  that  a 
claimant  under  the  Oregon  donation  act 
had  no  title  which  he  could  devise  before 
the  lapse  of  the  required  period  of  occupa- 
tion. 

Sections  2291  and  2292,  U.  S.  Rev.  Stat. 
U.  S.  Gomp.  Stat.  1901,  pp.  1390,  1394, 
relating  to  homesteads,  provide  that  the 
patent  shall  issue  first  to  the  person  making 
the  entry;  or,  second,  if  he  be  dead  to  his 
widow;  or,  third,  if  both  father  and  mother 
be  dead,  leaving  an  infant  child  or  chil- 
dren, then  to  such  minor  child  or  children; 
and,  fourth,  in  case  of  the  death  of  the 
widow,  and  there  being  no  minor  child  or 
children,  then  to  his  heirs  or  devisees. 

It  was  said  in  Demars  v.  Hickey,  13 
Wyo.  371,  80  Pac.  521,  81  Pac.  705,  that 
under  this  act,  the  heirs  do  not  take  the 
property  by  descent,  but  are  entitled,  in 
their  own  right,  to  complete  the  entry  and 
receive  a  patent;  and  that,  therefore,  they 
become  the  donees  or  grantees  of  the  govern- 
ment, and  the  entryman  who  dies  before 
final  proof  has  no  interest  which  is  capa- 
ble of  disposal  by  will,  or  which  descends 
like  other  property  to  his  heirs.  To  the 
same  efi'ect  is  a  statement  in  Gjerstadengen 
V.  Van  Duzen,  7  N.  D.  612,  66  Am.  St.  Rep. 
679,  76  N.  W.  233. 

It  will  be  observed  that  this  statute  pro- 
vides for  the  issuance  of  a  patent  to  the 
entryman's  devisees  in  certain  circumstan- 
ces, and  the  right  of  an  unmarried  homestead 
entryman  to  devise  his  claim  before  patent 
issues  seems  not  to  have  been  questioned  in 
Brown  v.  Hughes,  17  Land  Dec.  156;  and 
Coleman  v.  McCormick,  37  Minn.  179,  33 
N.  W.  656;  and  the  right  of  a  homestead 
entryman  leaving  no  widow  or  heirs  at  law 
to  devise  his  claim,  was  recognized  in  Eber- 
hai-dt  V.  Selich,  33  Land  Dec.  342. 

But  a  homestead  entryman  cannot  defeat 
the  rights  of  children  under  the  provisions 
of  the  Federal  homestead  act,  that  in  case 
of  the  death  of  both   father  and  mother* 
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without  making  a  will,  or,  if  be  prefers  to 
devise  the  homestead  to  some  one  other 
than  hia  heirs,  he  maj  do  so,  and  thereby 
cut  off  the  adult  children. 

(March   17,   1911.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  for  Boise  County 
in  plaintiff's  favor  in  an  action  brought  to 
quiet  title  to  certain  real  estate.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blartin  A  Martin,  for  appellant: 

The  entryman  had  no  estate  in  the  land 
which  he  could  pass  by  wilL 

McCune  t.  Essig,  59  C.  C.  A.  429,  122 
Fed.  688,  199  U.  S.  382,  60  L.  ed.  237,  26 
Sup.  Ct.  Kep.  78;  Hall  y.  Russell,  101  U. 
S.  603,  26  L.  ed.  829;  Hershberger  v.  Blew- 


ett,  65  Fed.  170;  Chapman  ▼.  Price,  32 
Kan.  446,  4  Pac.  807;  Bolton  v.  La  Camas 
Water  Power.  Co.  10  Wash.  246,  38  Pac. 
1043. 

An  entryman,  prior  to  his  final  proof,  had 
no  deyisable  interest  in  the  land,  but  the 
land  must  go  according  to  the  acts  of  Con- 
gress, and  the  person  taking  the  same  upon 
the  death  of  the  entryman  takes  under  the 
statutes  of  the  United  States  and  as  a  donee 
of  the  government,  and  not  by  descent  or  by 
devise. 

Council  Improv.  Co.  y.  Draper,  16  Idaho, 
641,  102  Pac  7;  Chapman  v.  Price,  32 
Kan.  446,  4  Pac.  807;  Demars  r.  Hickey, 
13  Wyo.  371,  80  Pac.  621,  81  Pac  706; 
McCune  v.  Essig,  59  C.  C.  A.  429,  122  Fed. 
588,  199  U.  S.  382,  60  L.  ed.  237,  20  Sup. 


leaving  an  infant  child  or  children  under 
twenty-one  years  of  age,  the  right  and  fee 
shall  inure  to  the  benefit  of  such  infant 
child  or  children.  Re  Kackmann,  1  Land 
Dec  86. 

And  therefore  a  homesteader's  devisee  is 
not  entitled  to  have  a  patent  issued  in  his 
favor  where  his  final  proof  does  not  estab- 
lish that  the  homesteader  died  without 
minor  children.  Re  Leonard,  1  Land  Dec. 
41. 

A  devise  within  the  meaning  of  the  home- 
stead law  must  be  of  the  land,  and  not  of 
the  proceeds  of  the  sale  which  the  entry- 
man  by  will  authorizes  his  executors  to 
make;  so,  in  case  of  the  will  of  an  entry- 
man  who  dies,  leaving  no  widow,  minor 
child  or  children,  the  patent  must  be  issued 
to  his  heirs  or  devisees,  and  not  to  his  execu- 
tors, and  the  executors  who  are  also  heirs 
are  not  entitled,  to  the  exclusion  of  other 
heirs,  to  a  final  certificate  in  case  of  their 
appointment  in  the  will  to  make  such  sale. 
Re  Jones,  1  Land  Dec.  64. 

So,  where  a  homestead  entryman  dies 
before  the  lapse  of  the  required  period  of 
occupation,  and  the  government  thereafter 
issues  a  patent  to  his  heirs,  the  executors 
under  tho  entryman's  will  by  which  he 
attempted  to  devise  the  land  in  trust  to 
the  executors,  and  to  empower  them  to  per- 
fect the  title,  sell  the  land,  pay  debts  and 
burial  expenses,  and  divide  the  surplus 
among  hia  heirs,  have  no  claim  or  interest 
in  the  land,  and  they  cannot  maintain  eject- 
ment for  possession  against  a  third  person. 
Chapman  y.  Price,  32  Kan.  446,  4  Pac  807. 

But  it  was  held  in  Lewis  v.  Lichty,  3 
Wash.  213,  28  Am.  St  Rep.  25,  28  Pac 
356,  that,  admitting  that  an  entryman 
under  the  homestead  act  had  no  devisable 
title  before  the  perfection  of  his  claim,  his 
heirs,  notwithstanding  the  title  was  per- 
fected in  their  behalf  after  the  ancestor's 
death,  were  estopped  to  deny  the  efficacy  of 
a  deed  of  the  executor  in  the  entryman's 
will,  which  devised  the  land  to  the  execu- 
tor in  trust  to  perfect  the  title,  sell  and 
convey  the  land,  and  to  divide  the  proceeds 
34  L.R.A.(N.S.) 


among  his  heirs,  where  the  executor,  in 
compliance  with  the  will,  conveyed  the  land 
to  the  purchaser,  and  conveyances  had  al- 
so been  made  by  and  on  behalf  of  the  heirs, 
who  accepted  and  retained  their  respective 
portions  of  the  amount  paid  by  the. vendee. 

It  waa  held  in  Re  Beckner,  6  Land  Dec 
134,  that  the  amendatory  act  of  1880  to 
the  homestead  law,  providing  "that  any 
settler  who  has  settled  or  who  shall  here- 
after settle  on  any  of  the  public  lands  of 
the  United  States,  whether  surveyed  or  un- 
surveyed,  with  the  intention  of  claiming 
the  same  under  the  homestead  law,  shaU 
be  allowed  the  same  time  to  file  his  home- 
stead application  and  perfect  his  original 
entry  in  the  United  States  Land  Office  as 
is  now  allowed  to  settlers  under  the  pre- 
emption laws  to  put  their  claims  on  record, 
and  his  right  shall  date  back  to  the  date 
of  settlement  the  same  as  if  he  settled  under 
the  pre-emption  laws," — was  intended  to 
provide  for  the  initiation  of  a  homestead 
right  by  settlement,  whether  upon  surveyed 
or  tmsurveyed  lands,  and  that,  therefore, 
where  a  homestead  settler  died  prior  to 
survey,  his  right  of  entry  inured  to  his 
devisee.  This  case  was  followed  in  9  Land 
Dec  452. 

Under  the  provisions  of  the  timber  cul- 
ture act,  permitting  the  entryman's  heirs 
to  receive  the  patent  in  case  of  the  former's 
death,  they  take  not  by  inheritance  from  the 
deceased,  but  as  grantees  from  the  govern- 
ment,  and  therefore  an  entryman  who  dies 
before  final  proof  can  be  made  under  the 
statute,  is  not  ''entitled  to  any  interest 
therein  descendible  to  his  heirs"  within  the 
meaning  of  a  state  statute  authorizing  the 
devise  of  property  by  will.  Walker  v. 
Ehresman,  79  Neb.  775,  113  N.  W.  218. 

An  entryman  under  the  timber  culture 
act  has  no  devisable  estate,  where  he  dies 
before  making  final  proof.  Kelsay  v.  Eaton, 
46  Or.  70,  106  Am.  St.  Rep.  662,  76  Pac 
770.  In  this  case,  it  appeared  that  the  de- 
ceased had  not  made  final  ^roof,  but  the 
court  declared  that  the  question  for  its  de- 
cision  was   whether   the   entryman   has   a 
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Ct.  Rep.  78;  Marley  v.  Sturkert,  62  Neb. 
163,  89  Am.  St.  Rep.  749,  80  N.  W.  1056; 
Towner  y.  Rodegeb,  33  Wash.  153,  99  Am. 
St.  Rep.  936,  74  Pac.  51 ;  Walker  y.  Ehres- 
man,  79  Neb.  775,  113  N.  W.  218;  Cooper 
V.  Wilder,  111  Cal.  191,  62  Am.  St.  Rep. 
163,  43  Pac.  691;  Hall  y.  Russell,  101  U. 
S.  603,  25  L.  ed.  829;  Hutchinson  Invest. 
Co.  V.  Caldwell,  152  U.  S.  65,  38  L.  ed.  356, 
4  Sup.  Ct.  Rep.  504. 

Upon  the  death  of  a  homesikead  entryman 
before  fully  complying  with  the  law,  Ms 
entry  would  be  granted  by  the  act  of  Con- 
gress, 0rst,  to  the  widow;  and  if  she  be 
dead,  second,  to  the  children  of  deceased, 
minors  and  adults  sharing  equally;  third, 
to  the  heirs  of  deceased  entryman;  and, 
fourth,  to  the  devisee. 

Re  Leonard,  1  Land  Dec.  41;  Re  Kack- 
mann,  1  Land  Dec.  86;  16  Land  Dec.  463; 
Bernicr  v.  Bernier,  147  U.  S.  246,  37  L. 
ed.  154,  13  Sup.  Ct.  Rep.  244;  Tracy  y. 
Schoenau,  22  Land  Dec.  403;  Re  Willis,  22 
Land  Dec  426;  Re  Beckner,  6  Land  Dec. 
134;  10  Land  Dec.  543;  Richards  y.  Ras- 
mussen,  17  Land  Dec.  212;  Re  Dodge,  1 
Land  Dec.  47;  Re  Jones,  1  Land  Dec.  65. 

Messrs.  Henry  Z.  Johnson  and  S.  U. 
Hays  for  respondent. 

Snlliyan,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  quiet  title 
to  certain  real  estate  situated  in  Boise 
county.  The  defendants,  William  W.  and 
J.  Lee  Wyatt,  and  Verina  E.  Wyatt  Staf- 
ford, are  the  children  of  Anneas  Wyatt, 
deceased,  the  entryman  of  the  land  em- 
braced in  the  controversy. 

It  is  alleged  in  the  complaint  that  Anneas 
Wyatt,  deceased,  settled  upon  said  land  in 
the  year  1885,  with  the  purpose  and  intent 
of  claiming  the  said  premises  as  a  home- 
ftead  under  the  laws  of  the  United  States; 
that  he  resided  on  said  premises  continuous- 
ly from  the  year  1885  to  the  time  of  his 
death,  on  December  26,  1899;  that  at  the 
time  of  his  first  settlement  thereon  said 
lands  were  unsurveyed,  and  that  thereafter, 
in  the  year  1896,  they  were  surveyed  and 
plats  thereof  approved  and  filed  with  the 
surveyor  general  of  the  United  States  for 
the  state  of  Idaho;  that  said  deceased  there- 
upon, on  the  3d  day  of  October,  1896,  made 
a  homestead  entry  on  said  lands;  that  on 
December  1, 1899,  he  gave  notice  in  the  man- 


ner prescribed  by  law  that  he  would  there* 
after  make  his  final  proof  for  said  lands  for 
the  purpose  of  procuring  a  patent  therefor; 
that  prior  to  the  date  on  which  said  final 
proof  was  to  be  submitted  to  the  register 
and  receiver  of  the  United  States  Land  Of- 
fice, he  died ;  that  on  the  14th  day  of  Febru- 
ary, 1899,  he  made  and  executed  his  last  will 
and  testament,  whereby  he  gave,  bequeathed, 
and  devised  to  one  James  Walton  all  of 
his  estate,  both  real  and  personal,  with 
certain  exceptions  specified  in  said  will; 
that  said  will  was,  on  January  25,  1900, 
offered  for  probate  in  the  probate  court  of 
Boise  coimty,  that  being  the  county  in  which 
said  land  is  situated,  and  the  county  of  the 
residence  of  said  deceased;  that,  after  due 
notice  was  given  and  due  proof  made,  said 
will  was  admitted  to  probate  by  the  probate 
court  of  said  Boise  county;  that  no  contest 
of  said  will  or  the  validity  thereof  was  ever 
filed,  and  no  appeal  has  ever  been  taken 
from  the  order  of  the  probate  court  ad- 
mitting said  will  to  probate;  that  said 
order  is  still  in  full  force  and  effect;  thnt 
on  the  28th  day  of  October,  1900,  said  Jamee 
Walton,  devisee  under  said  will,  made  final 
proof  upon  said  homestead  entry,  and  in 
due  course  a  patent  for  said  lands  was 
issued  by  the  United  States,  which  patent 
granted  said  lands  in  the  manner  customary 
in  such  cases,  to  wit,  *'unto  the  said  heirs 
or  devisees  of  Anneas  Wyatt;"  that  after 
making  said  final  proof,  said  Walton 
granted,  bargained,  sold,  oonveyed,  and 
confirmed  unto  Samuel  H.  Hays,  the  plain- 
tiff and  respondent  in  this  action,  the  said 
described  premises;  that  the  defendants  are 
all  of  the  children  of  said  deceased,  be- 
ing  the  children  of  said  Wyatt  and  his  di- 
vorced wife,  and  that  each  and  all  of  said 
children  were  at  the  time  of  the  death  of 
said  Wyatt  above  the  age  of  thirty-seven 
years;  that  about  the  year  1886  sliid  Wyatt 
was  divorced  from  his  wife,  suit  having 
been  commenced  in  the  year  1885,  and  at 
the  time  of  his  death  he  had  no  wife  and 
left  no  widow  surviving  him;  that  said 
lands  were  in  the  possession  of  said  Wyatt 
at  the  time  of  his  death,  and  that  the 
defendants  claimed  some  interest  in  them, 
and  respondent  prayed  that  they  be  required 
to  set  forth  the  nature  of  their  claim  to 
said  premises,  and  that  the  title  be  quieted 
in  the  respondent.  A  copy  of  said  will  is 
attached  to  the  complaint  and  made  a  part 


devisable  estate  before  the  final  certificate, 
and  it  answers  the  question 'in  the  negative. 
So,  it  was  held  in  Cooper  v.  Wilder,  111 
Cal.  191,  52  Am.  St.  Rep.  163,  43  Pac. 
691,  that  a  settler  under  the  timber  cul- 
ture act  had  no  de^sable  estate  until  his 
compliance  with  the  conditions  thereby  im- 
posed, and  that,  therefore,  where  lie  died 
before  such  compliance,  and  left  a  will  bj 
84  L.R.A.(N.8.) 


which  he  sought  to  make  a  devise  to  the 
wife,  and  thereafter  the  government  issued 
a  patent  in  terms  to  the  heirs  of  the  de- 
ceoent,  such  heirs  were  entitled  to  the 
property,  as  against  one  who  claimed  under 
a  mortgage  executed  by  the  widow,  the  court 
ointing  out  that  such  heirs  did  not  take 
ly  inheritance.  !«.  A.  W. 
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thereof,  and  it  appears  that  at  the  time  of  .  sided  upon  or  cultivated  the  same  for  the 
making  said  will  said  deceased  was  of  the  I  term  of  five  years  immediately  succeeding 


age  of  seventy-seven  years,  and  the  first 
bequest  is  as  follows :  "I  give  and  bequeath 
unto  my  friend,  James  Walton,  who  has 
aided  and  befriended  me  when  all  others 
have  refused,  all  of  my  property,  real  and 
personal,  wheresoever  situated,  except  the 
special  bequests,  hereinafter  in  the  next 
clause  contained,"  and  bequeaths  thereby 
to  each  of  his  children  the  sum  of  $1. 

A  copy  of  the  decree  of  divorce  above  re- 
ferred to  was  also  attached  to  and  made  a 
part  of  the  complaint,  and  is  dated  April 
20, 1886.  Tlie  said  deceased  was  the  defend- 
ant in  that  action.  After  decreeing  the 
divorce  between  the  parties,  certain  per- 
sonal property,  consisting  of  a  band  of 
horses,  some  cattle,  hogs,  and  hay,  was 
directed  to  be  sold  and  one  half  of  the  pro- 
ceeds thereof  to  be  paid  to  the  wife  and  the 
other  half  to  defray  the  expenses  of  the 
suit  and  to  be  paid  to  the  plaintiff's  attor- 
neys. The  last  clause  of  said  decree  is  as 
follows:  "That  the  real  estate  and  all 
personal  property,  except  the  horses,  cattle, 
hogs,  and  hay  above  mentioned,  and  also 
the  household  goods  now  in  the  possession 
of  the  plaintiff,  are  hereby  decreed  to  the 
defendant;  and  also  four  horses,  to  be 
selected  by  the  defendant,  and  the  costs  in 
action  are  decreed  to  defendant.'' 

To  the  complaint  in  this  action,  the  de- 
fendants filed  a  general  and  special  demur- 
rer, which  was  overruled  by  the  court,  and 
they  thereafter  refused  to  answer.  The  case 
was  tried  by  the  court,  and  judgment  was 
entered  in  favor  of  the  plaintiff  and  the 
title  to  said  premises  quieted  in  him.  This 
appeals  from  the  judgment. 

The  question  to  be  determined  upon  this 
appeal  is  whether,  under  the  provisions  of 
$S  2291  and  2292,  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  pp. 
1300,  1394),  under  the  facts  of  this  case, 
^the  devisee,  Walton,  took  said  land  to  the 
exclusion  of  said  childrea  of  the  deceased, 
or  whether  the  children  took  the  land  to  the 
exclusion  of  said  devisee.  In  other  words, 
had  the  entryman  the  power,  by  will,  to 
devise  said  land  to  said  Walton? 

Section  2291  is  as  folWs:  "No  certifi- 
cate, however,  shall  be  given,  or  patent  is- 
sued therefor,  until  the  expiration  of  five 
years  from  the  date  of  such  entry;  and  if 
at  the  expiration  of  such  time,  or  at  any 
time  within  two  years  thereafter,  the  per- 
son making  such  entry;  or  if  he  be  dead, 
his  widow;  or  in  ease  of  her  death,  his 
heirs  or  devisee;  or  in  case  of  a  widow 
making  such  entry,  her  heirs  or  devisee,  in 
case  of  her  death,  proves  by  two  credible 
witnesses  that  he,  she,  or  they  have  re- 
34  L.R.A.(N.S.) 


the  time  of  tiling  the  affidavit,  and  makes 
affidavit  that  no  part  of  such  land  has  been 
alienated,  except  as  provided  in  §  2288,  and 
that  he,  she,  or  they  will  bear  true  alle- 
giance to  the  government  of  the  United 
States;  then,  in  such  case,  he,  she,  or  they, 
if  at  that  time  citizens  of  the  United  States, 
shall  be  entitled  to  a  patent,  aa  in  other 
cases  provided  by  law." 

Section  2292  is  as  follows:  "In  case  of 
the  death  of  both  father  and  mother,  leav- 
ing an  infant  child  or  children,  tmder  twenty- 
one  years  of  age,  the  right  and  fee  shall 
inure  to  the  benefit  of  such  infant  child  or 
children;  and  the  executor,  administrator, 
or  guardian  may,  at  any  time  within  two 
years  after  the  death  of  the  surviving  par- 
ent, and  in  accordance  with  the  laws  of 
the  state  in  which  such  children,  for  the 
time  being,  have  their  domicil,  sell  the  land 
for  the  benefit  of  such  infants,  but  for  no 
other  purpose,  and  the  purchaser  shall  ac- 
quire the  absolute  title  by  the  purchase, 
and  be  entitled,  to  a  patent  from  the  United 
States  on  the  payment  of  the  office-fees  and 
suni  of  money  above  specified." 

The  patent  from  the  government  conveyed 
the  lands,  as  above  stated,  "unto  the  said 
heirs  or  devisees  of  Anneas  Wyatt."  It  is 
the  custom  of  the  General  Land  Office  of  the 
United  States  to  issue  patents  in  such  cases 
in  that  form. 

In  the  case  of  Agnew  v.  Morton,  13 
Land  Dec.  228,  it  is  said:  "Section  2291 
of  the  Revised  Statutes  provides  for  the 
issuance  of  patent,  after  satisfactory  final 
proof,  to  the  'heirs  or  devisee,'  in  case  of 
the  death  of  the  entryman,  leaving  no  wid- 
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ow. 

Section  2292  provides  that  in  case  of  the 
death  of  both  father  and  mother,  leaving 
an  infant  child,  the  right  and  fee  shall 
inure  to  the  benefit  of  the  infant  child. 

In  the  Huls  Case,  9  Land  Dec.  401,  cited 
in  13  Land  Dec.  49,  it  was  said  that  the 
patent  should  be  issued  in  the  name  of  the 
heirs  generally,  leaving  it  to  the  local  courts 
to  decide  who  are  the  heirs  and  their  re- 
spective interests. 

It  is  the  practice  of  the  Land  Department 
of  the  Interior  to  issue  patents  in  this 
form,  leaving  it  to  the  local  courts  to  deter- 
mine who  are  the  devisees  or  heirs  and  the 
extent  of  their  respective  interests.  In  this 
case  there  is  no  question  as  to  the  validity 
of  the  will.  It  has  been  admitted  to  pro- 
bate by  the  proper  court,  and  was  not  con- 
tested. There  is  no  question  about  the  iden- 
tity of  the  devisee  or  the  extent  of  his  in- 
terest. Unless  there  was  a  want  of  power 
on  the  part  of  the  deceased,  said  land  passed 
by  virtue  of  the  terms  of  said  will,  the  pat- 
26 
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ent,  and  the  statute,  to  the  devisee,  Wal- 
ton, and  from  him  hy  deed  to  the  respond- 
ent. 

It  is  contended  that  nothing  passed  to  the 
devisee  by  virtue  of  the  patent,  but  that 
the  patent  conveyed  the  land  to  the  children 
of  tiie  deceased.  We  must  look  to  the  stat- 
ute itself  for  the  power  granted,  and  also 
for  the  limitations,  if  there  are  any  im- 
posed. Said  §  2291,  U.  S.  Rev.  Stat,  pro- 
vides that  after  the  prescribed  time  the 
patent  shall  issue  to  "the  person  making 
such  entry  or,  if  he  be  dead,  to  his  widow, 
or  in  case  of  her  death,  his  heirs  or  devisee'* 
upon  proper  proof  being  submitted.  In  this 
case  the  entryman  being  dead,  and  there  be- 
ing no  widow,  the  patent  was  issued  to  the 
"heirs  or  devisee"  of  the  deceased.  The  pro- 
visions of  said  section  are  clear  and  the 
construction  given  it  should  be  fair  an^ 
reasonable,  rather  than  strained.     . 

The  word  "devisee"  is  used  to  denote 
one  to  whom  real  estate  passes  by  will. 
Page,  Wills,  §  2.  The  word  "heirs"  in  its 
ordinary  or  customary  sense  means  the  kin- 
dred of  the  decedent  upon  whom  the  law, 
immediately  upon  his  death,  casts  the  es- 
tate in  real  property  in  the  absence  df  a 
devise.  Dodge's  Appeal,  106  Pa.  210,  61 
Am.  Rep.  519;  4  Words  &  Phrases,  p. 
3241.  The  devisee  is  a  person  specially 
nominated  bv  the  decedent  in  his  will  to 
take  his  estate.  He,  as  special  nominee, 
takes  precedence  over  the  heirs,  who  only 
take  the  estate  in  the  absence  of  a  devise. 
However,  appellant  contends  that  the  right 
to  devise  property  under  the  provisions  of 
said  sections  of  the  statute  is  limited  to 
cases  in  which  there  are  no  heirs.  We  find 
no  such  limitation  in  the  statute.  There 
being  no  minor  children,  said  §  2291  gives 
a  priority  in  favor  of  the  widow  over  the 
heirs  or  devisees,  and  §  2292  gives  a  priority 
in  favor  of  infant  children,  and,  in  con- 
struing those  two  sections  together,  the  Su- 
preme Court  of  the  United  States  held,  in 
Bernier  v.  Bernier,  147  U.  S.  242,  37  L. 
ed.  152,  13  Sup.  Ct.  Rep.  244,  that  the  home- 
stead would  descend  equally  to  minor  and 
adult  children.  In  that  case  there  were  five 
minors,  and  five  adults,  and  no  widow  or  dev- 
isee. Taking  the  provisions  of  the  two 
sections  as  they  stand  under  that  decis- 
ion, they  recognize  the  rights  accruing  to 
a  homestead  in  the  following  manner: 
First,  to  the  widow,  if  there  be  one;  second, 
to  the  minor  children,  and,  if  the  children 
are  partly  minors  and  partly  adults,  then 
in  equal  shares  to  each,  without  regard 
to  minority;  third  to  the  devisee,  if  there 
be  one;  fourth,  to  the  heirs. 

In  the  Bernier  Case,  Edward  Bernier 
made  a  homestead  entry  on  the  land  in 
controversy  under  the  provisions  of  the 
34  L.R.A.*(N.S.) 


homestead  law  of  the  United  States,  on  the 
24th  of  May,  1875.  At  that  time  he  was 
a  widower,  his  wife  having  died  in  April, 
1872.  He  occupied  the  premises  as  a  home- 
stead until  his  death,  on  June  17,  1876.  It 
will  tlius  be  seen  that  a  little  less  than  thir- 
teen months  passed  after  the  entry  until 
his  death.  He  left  ten  children  surviving 
him,  five  of  whom  were  at  the  time  of  his 
death  over  twenty-one  years  of  age,  and 
five  were  under  twenty-one  years.  In  Oc- 
tober, 1876,  one  of  the  adult  heirs,  on  behalf 
of  all  of  the  ten  heirs,  made  the  required 
proof  for  commuting  the  homestead  entr}*. 
paid  the  minimum  price  for  the  land,  and 
received  a  certificate  entitling  him  to  a  pat- 
ent therefor.  This  certificate  was  never 
canceled,  nor  was  any  proceeding  taken  for 
its  cancelation,  nor  was  any  notice  given 
of  a  contest  respecting  it,  nor  was  any  ir- 
regularity in  its  issue  alleged.  The  only 
proof  of  occupation  was  made  by  Samuel 
F.  Bernier,  one  of  the  adult  heirs,  and  the 
only  sums  paid  for  the  land  were  advanced 
by  him  on  behalf  of  all  of  the  heirs.  Not- 
withstanding those  facts,  some  time  in 
April,  1877,  a  second  certificate  was  issued 
to  the  minor  heirs  of  Edward  Bernier,  which 
was  issued  upon  the  commutation  proof  pre- 
sented by  said  Samuel  F.  Bernier,  as  above 
stated,  and  on  the  25th  of  said  month  a 
patent  was  issued  to  them.  The  bill  in  the 
Bernier  Case  alleged  that  all  of  the  steps  to 
change  the  filing  on  the  lands  from  a  pre- 
emption claim  to  a  homestead  entry,  and  in 
commuting  the  homestead  entry  and  secur- 
ing a  patent  for  the  lands,  were  taken 
through  an  attorney  at  law,  who  was  acting 
for  the  said  heirs  of  Edward  Bernier;  that 
when  he  received  the  patent  he  supposed  the 
same  ran  to  those  heirs,  and,  without  exam- 
ing  a  patent  for  the  lands,  were  taken 
ining  it  or  discovering  his  mistake,  he 
placed  the  same  on  record,  and  the  mistake 
was  only  recently  discovered;  that  for  many 
years  previous  to  said  discovery  all  of  the 
heirs,  including  the  minors,  treated  the  land 
as  their  joint  property,  but  since  the  dis- 
covery of  the  mistake,  and  only  since,  the 
minor  heirs  pretend  to  claim  that  they  are 
the  sole  and  only  heirs,  and  claim  that  the 
complainants  have  no  interest,  right,  or 
title  in  the  lands,  which  claim  complainants 
charged  was  a  fraud  upon  their  rights  and 
worked  a  manifest  wrong  and  injustice  to 
them. 

Under  that  state  of  facts  the  court  held, 
under  the  provisions  of  said  §§  2291  and 
2292,  that  the  title  vested  in  all  the  heirs 
of  said  Bernier  at  his  death,  the  adults  as 
well  as  the  minors.  In  the  Bernier  Case 
there  were  minor  heirs;  hence,  under  the 
provisions  of  said  §  2292,  the  decedent  had 
no  authoritv  to  devise  land  included  in  saM 
homestead  entry,  nor  did  he  endeavor  to  do 
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so.  And  it  appears  from  the  facts  in  that 
case  that  one  of  the  adult  heirs,  on  behalf 
of  all  the  ten  heirs,  made  the  required  proof 
for  commuting  said  homestead  entry,  paid 
the  minimum  price  for  the  land,  and  re- 
ceived the  certificate  entitling  him  to  a  pat- 
ent therefor.  Said  certificate  was  never 
canceled;  no  proceeding  was  ever  brought 
to  cancel  it.  The  property  was  treated  for 
years  as  a  part  of  the  estate  of  the  deceased. 
One  of  the  adult  heirs  took  charge  of  the 
whole  estate,  including  the  land  in  contro- 
versy, paid  the  taxes  thereon,  and  took  care 
of  the  minors,  and  remained  in  possession  of 
the  premises  in  controversy  for  years  and 
until  that  action  was  brought.  Under  that 
state  of  facts,  the  Supreme  Court  of  the 
l/nited  States  held  that  the  adult  and  minor 
heirs,  under  the  provisions  of  said  sections 
of  the  Revised  Statutes,  were  entitled  each 
to  an  equal  share  in  said  lands. 

The  homestead  entryman  in  the  Bernier 
Case  had  onlv  lived  on  the  land  for  a  little 
more  than  a  year  after  the  date  of  his  entry 
and  before  his  death;  while  in  the  case  at 
bar  the  entryman  had  resided  on  the  land 
from  1885  until  1899,  the  latter  being  the 
year  of  his  death.  It  appears  that  he  had 
complied  with  the  homestead  laws  in  regard 
to  residing  on  the  land  and  the  improvement 
of  it,  and  had  given  notice  of  final  proof, 
but,  before  the  date  for  the  final  proof,  died. 
Here  the  entryman  had  fully  complied  with 
the  law  with  the  exception  of  ms^ing  final 
proof.  Upon  presenting  the  required  final 
proof,  he  would  have  been  entitled  to  a  pat- 
ent. The  right  to  a  patent  once  vested  is 
treated  by  the  government  when  dealing 
with  public  lands  as  equivalent  to  a  patent 
ifwied.  Stark  v.  Starr,  6  Wall.  402,  18  L. 
ed.  925.  At  the  date  of  Wyatt's  death  he 
was  entitled  to  a  patent.  His  wife  had  pro- 
cured a  divorce  from  him  about  fourteen 
years  prior  to  his  death.  His  three  children 
had  deserted  him,  or  left  him  alone,  and  at 
the  age  of  seventy-eight  he  died,  and  would 
have,  no  doubt,  suffered  penury  and  want  in 
his  old  age,  had  it  not  been  for  his  friend, 
the  said  James  Walton,  to  whom  the  old 
man  refers  in  his  last  will  as  one  "who  aid- 
ed and  befriended  me  when  all  others  have 
refused."  The  homestead  law  was  not  only 
enacted  to  protect  widows  and  minor  chil- 
dren, but  to  assist  the  entr^inan  in  his  de- 
clining years,  when  deserted  by  his  children 
and  other  kindred.  When  so  deserted,  he 
had  the  right  to  so  dispose  of  the  same  as 
would  keep  him  from  becoming  an  inmate  of 
the  county  poorhouse.  Adults  are  not  con- 
sidered dependents  on  the  father  under  the 
homestead  laws,  and  it  is  the  widow  and 
minors  for  whom  the  law  is  most  solicitous, 
and  for  the  entryman  when  he  has  become 
old  and  enfeebled.  The  youngest  of  said  \ 
chihlren  was  of  age  when  Wyatt  died,  and 
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under  the  law  was  entitled  to  enter  a  home- 
stead of  bis  own,  and  under  the  provisions 
of  said  §§  2291  and  2292  the  entryman  had 
the  right  to  devise  said  land  to  Walton,  he 
having  no  widow  or  minor  children  at  the 
date  of  his  death.  Said  adult  children  had 
no  such  right  thereto  as  would  defeat  said 
devise.  In  Re  Dodge,  1  Land  Dec.  47,  it  was 
held  that  a  devisee  of  a  homestead  claimant 
is  entitled  to  all  privileges  that  would  de- 
scend to  the  heirs. 

In  the  Beckner  Case,  6  Land  Dec.  134,  it 
was  held  that,  where  a  homestead  settler 
died  prior  \o  a  survey  of  the  land,  the  right 
of  entry  inures  to  his  devisee.  See  also 
Instructions,  9  Land  Dec.  452. 

Neither  the  heirs  nor  the  devisees  under 
the  statute  in  question  take  by  virtue  of  the 
law  of  the  state  in  which  the  land  is  lo- 
cated. They  take  their  right  by  being  named 
in  the  United  States  statutes  as  successors 
of  the  original  entryman;  it  being  left  to 
the  local  courts  to  identify  them  and  the  ex- 
tent of  their  interests. 

In  Eberhardt  v.  Selich,  33  Land  Dec.  342, 
it  was  held  that,  where  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of 
a  deceased  homestead  entryman  is  duly  ad- 
mitted to  probate  in  the  proper  county, 
such  instrument  will  be  recognized  by  the 
department  as  legally  established.  The 
last  will  and  testament  of  the  deceased  en- 
tryman in  the  case  at  bar  was  duly  admit- 
ted to  probate  in  the  probate  court  of  Boise 
county,  and  that  court  held  that  Walton,  the 
grantor  of  the  respondent,  was  the  devisee 
under  said  will. 

Tliere  are  various  rules  governing  other 
land  entries,  but  the  homestead  law  is  the 
only  one  mentioning  a  devisee.  It  is  not 
claimed  by  the  respondent  that  the  estate 
is  devised  or  descends  in  the  ordinary  sense 
under  the  laws  of  this  state,  but,  as  held  by 
various  decisions,  the  estate  goes  to  the 
person  named  in  the  statutes  of  the  United 
States  as  the  grantee  of  the  government. 
See  Demars  v.  Hickey,  13  Wyo.  371,  80  Pac. 
621,  81  Pac.  706. 

In  McCune  v.  Essig,  59  C.  C.  A.  429,  122 
Fed.  588,  the  court  held  that  a  homestead 
settler  had  no  devisable  or  descendible  in- 
terest until  he  had  completed  the  term  of 
residence  required  to  entitle  him  to  make 
final  proof,  and,  in  case  of  his  death  before 
that  time,  the  patent  to  his  widow,  who  con- 
templates the  residence  and  makes  final 
proof,  conveys  the  land  to  her  absolutely, 
and  no  interest  therein  passes  to  the  chil- 
dren of  her  deceased  husband. 

Some  reliance  is  placed  by  appellants  up- 
on the  case  of  Chapman  v.  Price,  32  Kan. 
446,  4  Pac.  807.  That  was  an  action  in 
ejectment.  A  patent  had  been  issued  to  the 
heirs  of  Applegate,  and  the  court  held  that, 
in  an  action  in  ejectment  by  the  executors* 
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as  it  appeared  ihcy  had  no  legal  title,  the 
patent  having  issued  to  the  heirs,  the  de- 
murrer to  the  complaint  was  properly  sus- 
tained. The  will  in  that  case  devised  the 
property  to  the  executors  in  trust  to  sell 
the  property,  pay  the  dehts  of  the  decedent, 
and  divide  the  surplus  among  the  heirs.  In 
that  case  the  court  cites  §  2296,  Revised 
Statutes  of  the  United  States  (U.  S.  Com  p. 
Stat.  1901,  p.  1398),  to  the  effect  that  no 
land  acquired  under  the  homestead  laws 
shall  be  liable  for  any  debts  contracted 
prior  to  the  patent.  Under  the  will  in  the 
Chapman-Price  Case,  the  debts  were  to  be 
paid  before  the  heirs  took  their  shares. 
Since  the  devise  t^as  to  the  executors  as 
trustees  only,  it  would  seem  that  the  chil- 
dren were  probably  minors,  although  there 
is  nothing  in  the  case  to  show  their  ages. 
It  is  not  claimed  on  the  part  of  respondent 
that  Wyatt  had,  in  the  ordinary  sense  of 
that  term,  a  devisable  estate,  but  simply,  in 
accordance  with  the  uniform  decisions  up- 
on the  subject,  he  had  a  right  to  devise  the 
property,  and  that  the  devisee  takes  as  a 
grantee  from  the  United  States  by  virtue 
of  being  nominated  in  the  will;  the  office 
of  the  state  statute  being  only  to  identify 
the  person  and  the  extent  of  his  interest. 
Wyatt  having  resided  upon  the  land  the 
full  length  of  time  required  by  the  statute, 
and  having  performed  all  acts  required  by 
the  statute,  was  at  the  time  of  his  death  en- 
titled to  a  patent  upon  presenting  his  final 
proof,  and  since  the  right  to  a  patent  once 
vested  is  treated  by  the  government  when 
dealing  with  the  public  lands  as  equivalent 
to  a  patent  issued,  and  he,  having  no  wid- 
ow or  minor  heirs,  and  having  a  devisable 
interest  in  said  land,  had  full  right  to  de- 
vise it  as  he  did. 

If  the  position  taken  by  counsel  for  ap- 
pellant was  correct,  Congress  would  certain- 
ly not  have  enacted  §  2292  and  limited  its 
operation  to  infant  "children  under  twenty- 
one  years  of  age."  Section  2291  provided  in 
unqualified  terms  that  the  homestead  should 
go  to  the  widow  upon  the  death  of  the 
entryman  if  he  left  a  widow  surviving  him. 
This  was  done  on  the  theory  that  the  widow 
would  then  be  the  head  of  the  family,  and 
that  she  would  be  first  entitled  to  the  home- 
stead. It  further  provided  that,  in  case  the 
entryman  should  leave  no  widow  surviving 
him,  the  homestead  should  go  to  his  "heirs 
or  devisees."  This  left  the  matter  entire- 
ly at  the  option  of  the  entryman,  in  case  he 
left  no  widow  surviving  him,  as  to  whether 
he  would  leave  his  homestead  to  his  heirs 
or  his  devisees.  In  other  words,  he  could 
devise  the  homestead,  and  thereby  cut  off 
the  heirs.  Congress  therefore  thought  it 
necessary  to  add  §  2292,  and  thereby  pre- 
vent the  entryman  from  devising  the  home- 
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stead  away  from  the  minor  heirs  in  case  he 
left  no  widow.  But  Congress  said  nothing 
in  this  section  about  protecting  heirs  who 
are  over  the  age  of  twenty-one  years.  It 
therefore  seems  clear  to  us  that  Congress 
intended,  in  case  of  the  death  of  the  home- 
steader, to  first  protect  the  widow,  who 
would  be  the  remaining  head  of  the  family, 
and  would  be  responsible  for  the  protection 
and  maintenance  of  the  minor  children; 
that,  in  case  he  left  no  widow  surviving 
him,  the  homestead  should  then  be  left  to 
those  who  would  be  dependent  upon  the 
patrimony  for  their  protection  and  educa- 
tion. Congress  was  clearly  not  legislating, 
either  by  §  2291  or  2292,  for  the  specific 
protection  of  heirs  who  had  attained  their 
majority, — ^those  who  had  arrived  at  their 
maturity,  and  were  therefore  supposed  in 
law  to  be  able  and  capable  of  earning 
their  own  livelihood  and  taking  care  of 
themselves.  After  reaching  that  age,  they 
would  be  in  a  position  to  take  home- 
steads for  themselves.  So  it  appears  to  us 
that  Congress  intended  to  leave  it  to  the 
option  and  pleasure  of  the  homesteader,  ei- 
ther to  leave  his  homestead  to  his  adult 
heirs  without  making  any  will,  or,  if  he 
preferred  to  devise  the  homestead  to  some- 
one else,  he  might  do  so,  and  thereby  cut  off 
the  adult  heirs. 

The  judgment  must  be  affirmed,  and  it  is 
so  ordered,  with  costs  in  favor  of  respond- 
ent. 

Ailshie,  P.  J.,  concurs. 
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D.  S.  SPRINKLE  et  al.,  Appts., 

V. 

PEARL  G.  WEST  et  al.,  Respts. 

(—  Wash.  —,  114  Pac.  430.) 

Homestead  —  liability  for  debts  —  final 
proof. 

Under  the  homestead  law  of  Congres<%. 
providing  that  no  land  acquired  under  it 
shall  be  liable  to  be  taken  in  satisfaction 
of  a  debt  contracted  prior  to  the  issuing  of 
a  patent  therefor,  land  is  not  subject  to  a 
juagment  upon  a  note  executed  between  the 
making  of  final  proof  and  the  issuance  of 
the  receiver's  certificate  thereon  and  issu- 
ance of  the  patent. 

(March  27,  191L) 

APPEAL  by  plaintiffs  from  a  judgment 
ot    the   Superior   Court   for   KJiexitat 
County,    quieting    title    to    certain    landb. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
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Mr.  H.  Dustiiiy  for  appellants: 

Hopkins  was  just  as  much  bound  and 
his  land  just  as  much  subject  to  the  laws 
of  the  state  of  Washington,  as  far  as  being 
subject  to  execution  and  sale,  on  the  date 
he  received  his  final  certificate  as  they 
were  on  the  day  the  patent  issued. 

Jones  V.  Yoakam,  5  Neb.  265;  Struby- 
Estabrook  Mercantile  Co.  v.  Davis,  18  Colo. 
93,  36  Am.  St.  Rep.  266,  71  Pac.  495; 
Carroll  v.  Safford,  3  How.  459,  11  L.  ed. 
679;  Yosemite  Valley  Case  (Ilutchings  v. 
Jjow)  15  Wall.  77,  21  L.  ed.  82; 
Washb.  Real.  Prop:  4th  ed.  p.  187;  Stark 
V.  Starr,  6  Wall.  402,  18  L.  ed.  925;  Jean 
V.  Dee,  5  Wash.  580,  32  Pac.  460;  Ritz- 
ville  Hardware  Co.  v.  Bennington,  50  Wash. 
Ill,  126  Am.  St.  Rep.  894,  96  Pac.  826. 

Messrs.  Ward  II.  lillieeler.  E.  C. 
Ward,  and  N.  li.  Ward,  for  respondents: 

Land  acquired  under  the  homestead  law 
is  not  liable  to  the  satisfaction  of  a  debt 


contracted  prior  to  the  issuance  of  patent, 
notwithstanding  the  fact  that  the  debt  is 
evidenced  by  a  promissory  note  executed 
after  the  issuance  of  patent,  or  between  tho 
making  of  final  proof  and  the  issuance  of 
patent. 

Barnard  v.  Boiler,  105  Cal.  214,  38  Pac. 
728;  Wallowa  Nat.  Bank  v.  Riley,  29  Or. 
289,  54  Am.  St.  Rep.  794,  45  Pac.  766; 
Miller  v.  Little,  47  Cal.  348;  Schultz  v. 
Levy,  33  Or.  373,  54  Pac.  184;  Jean  v.  Dee, 
5  Wash.  580,  32  Pac.  460;  Shoemake  v. 
Stimson,  16  Wash.  1,  47  Pac.  218;  Towner 
v.  Rodegeb,  33  Wash.  153,  99  Am.  St.  Rep. 
936,  74  Pac.  50. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  submits  a  legal  question  of 
simple  statement,  growing  out  of  the  judg- 
ment of  the  court  below  upon  an  agreed 
statement  of  facts,  to  which  it  will  not  be 


Note, '^  Liability  of  claim  or  interest  in 
public  lands  for  debts  contracted  be' 
fore  issuance  of  patent, 

I.  In  general,  406. 

II.  Debts    created    after    final    proof    or 
certificate,  406. 

III.  Nature  of  obligations. 

a.  Generally,  408. 

b.  Mechanics'  or  similar  liens,  409. 

IV.  Obtaining    patent    by    commutation 
•  and  payment,  409. 

V.  Bankruptcy  of  entryman,  410. 
VI.  Death  of  entryman,    410. 
VII.  Necessity  of  occupation  after  patent, 

411. 
VIII.  Conveyance  by  patentee,  411. 

The  question  of  the  right  of  the  entry- 
man to  devise  his  claim  or  interest  in 
public  land  is  the  subject  of  the  note 
appended  to  Hays  v.  Wyatt,  ante,  397. 

As  to  the  effect  of  the  contracting  or  dis- 
solution of  marriage  after  the  initiation, 
but  before  the  consummation,  of  right  un- 
der homestead  entry,  see  the  note  to  Cun- 
ningham y.  Krutz,  7  L.R.A.(N.S.)   967. 

As  to  right  of  homesteader  on  public  land 
before  receiving  patent  to  recover  for  in- 
jury to  premises,  and  measure  of  damages 
therefor,  see  the  note  to  McLeod  v.  Spencer, 
17   L.R.A.(N.S.)    958. 

As  to  title  for  the  purpose  of  insurance 
of  house  on  government  land  under  the 
homestead  entry,  see  Allen  v.  Phoenix 
Assur.  Co.  8  L.R.A.(N.S.)  903,  and  note 
thereto  appended. 

Of  course,  the  present  note  is  not  in- 
tended to  cover  the  enforceability  of  liens 
voluntarily  created.  The  question  of  the 
validity  of  a  mortage  upon  public  lands, 
executed  by  a  claimant  under  the  home- 
stead act  prior  to  patent  or  final  proof, 
was  discussed  in  the  note  to  Stark  v.  Mor- 
gan, 6  L.R.A.(N.S.)    934. 

The  distinction  between  voluntary  and 
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involuntery  liens  was  observed  in  Gilker- 
son-Sloss  Co.  V.  Forbes^  54  Ark.  148,  26 
Am.  St.  Rep.  29,  15  S.  W.  191,  which  in- 
volved the  validity  of  a  mortgage  executed 
by  a  homesteader  after  final  proof,  but 
before  issuance  of  patent,  the  court  saying 
that  a  creditor  cannot,  in  any  manner,  ac- 
quire an  involuntary  lien  on  land  acquired 
by  his  debtor,  to  secure  a  debt  contracted 
before  the  issuance  of  the  patent,  but  that 
the  owner,  after  he  becomes  entitled  to  a 
patent,  can  mortgage  the  property  to  se- 
cure such  debt. 

And  in  Klempp  v.  Northrop,  137  Cal. 
414,  70  Pac.  284,  involving  the  validity  of 
a  mortgage,  the  court  ]:ecognizes  the  dis- 
tinction between  voluntary  and  involun- 
tary liens  by  saying  that  the  provision  of 
U.  S.  Rev.  Stat.  §  2296,  U.  S.  Comp.  Stot. 
1901,  p.  1398  (homestead  act),  is  intend- 
)ed  as  a  shield  for  the  protection  of  the 
settler,  and  not  as  a  weapon  for  the  de- 
struction of  any  of  his  rights;  and  that 
therefore,  although  it  exempts  the  home- 
stead from  debte  created  before  the  issuance 
of  patent,  it  is  not  intended  to  prevent  the 
debtor  from  creating  a  lien  upon  the  prop- 
erty by  his  own  voluntary  act. 

So  it  was  declared  in  Nash  v.  Farmers* 
&  M.  Bank,  3  Kan.  App.  694,  44  Pac.  907, 
that  §  4  of  the  timber  culture  act,  provid- 
ing that  no  land  acquired  under  its  provi- 
sions shall  in  any  event  become  liable  for 
the  satisfaction  of  .any  debt  or  debte  con- 
tracted prior  to  the  issuing  of  the  final 
certificate  therefor,  did  not  constitute  a  re- 
striction upon  the  use  which  the  landown- 
er might  make  of  the  land  so  acquired,  nor 
a  limitation  of  his  right  of  disposition,  for 
he  might  still  voluntarily  appropriate  the 
land  to  the  payment  of  such  debts;  but 
that  he  could  not  be  deprived  of  the  land 
against  his  will  by  the  seizure  of  it  for 
the  satisfaction  of  a  debt  contracted  prior 
to  the  issuance  of  the  final  certificate,  and 
that  the  section  must  be  construed  to  ap- 
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necessary   to   refer,   as  it  would  be  of  no 
additional  value. 

The  question  is^  Can  land  acquired  under 
the  homestead  laws  of  the  United  States 
be  held  liable  to  the  satisfaction  of  a  judg- 
ment obtained  upon  a  note  given  between 
the  making  of  final  proof  and  the  issuance 
of  patent?  We  answer,  no.  While  there 
is  some  conflict  upon  this  question,  the 
greater  and  the  better  authority  is  in  accord 
with  this  view.  Section  2296,  U.  S.  Rev. 
Stat.  (U.  8.  Comp.  Stat.  1901,  p.  1398), 
provides  that  "no  lands  acquired  under 
the  provisions  'Of  this  chapter  shall  in  any 
event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing 
of  the  patent  therefor."  The  theory  upon 
which  it  has  been  held  in  Struby-ICstabrook 


Mercantile  Co.  v.  Davis,  18  Colo.  93,  36 
Am.  St.  Rep.  266,  31  Pac,  495,  and  other 
like  cases,  that  the  land  may  be  subjected 
to  debts  contracted  after  final  proof  and 
issuance  of  the  receiver's  certificate,  but 
before  patent,  is  that  the  final  certificate 
is  as  binding  on  the  government  as  the 
patent,  and,  when  the  patent  issues,  it  re- 
lates back  to  the  date  of  the  final  certificate. 
So  far  as  the  effect  upon  the  title  alone 
is  concerned,  this  is  probably  true;  and. 
under  such  theory,  mortgages  executed  in 
this  interim  have  been  sustained;  it  being 
held  that  the  language*  of  §  2296  does  not 
limit  a  voluntary  lien.  This  section  is  not 
one  affecting  title,  but  establishing  an  ex- 
emption against  involuntary  liens,  and,  in- 
asmuch as  the  government  grants  the  title, 


ply  to  the  land,  not  only  prior  to,  but 
after,  the  time  when  the  United  States 
parts  with  its  title. 

I.  In  general. 

The  provisions  of  §  2296,  declaring  that 
no  lands  acquired  under  its  provisions  shall 
in  any  event  become  liable  to  the  satis- 
faction of  any  debt  or  debts  contracted  pri- 
or to  the  issuance  of  a  patent  therefor,  are 
binding  upon  the  states,  for  the  power  of 
Congress,  within  the  limits  of  the  states, 
in  respect  of  the  mode  and  purposes  of  dis- 
posing of  the  public  domain,  is  the  some  as 
within  the  territories.  Seymour  v.  San- 
ders, 3  Dill.  437,  Fed.  Cas.  No.  12,690.  The 
enactment  of  this  provision  is  within  the 
constitutional  powers  of  Congress,  and 
clearly  within  its  discretion  as  to  what  is 
necessary  and  proper  in  disposing  of  its 
public  lands.    Gile  v.  Hallock,  33  Wis.  523. 

And  the  provision  of  a  state  Constitu- 
tion that  the  state  shall  never  interfere 
with  tlie  primary  disposal  of  the  scil  by 
the  United  States,  or  with  any  regulations 
Congrvss  may  find  necessary  for  wcming 
the  title  to  the  bona  fide  purchasers  there- 
of, is  an  express  constitutional  inhibition 
against  the  passage  of  any  law  by  the  state 
legislature  by  which  it  is  attempted  to  sub- 
ject lands  acquired  under  the  Federal  home- 
stead act  to  sale  for  the  satisfaction  of 
debts  created  before  the  issuance  of  the 
patent.  Russell  v.  Lowth,  21  Minn.  167, 
18  Am.  Rep.  389. 

But  the  rule  under  a  state  statute,  that 
where  a  homestead,  exempt  thereunder,  is 
sold,  the  proceeds  of  the  sale  are  exempt 
from  garnishment  for  a  reasonable  time 
while  in  transition  from  the  homestead  sold, 
to  another  purchased,  does  not  apply  to 
the  proceeds  of  the  sale  of  a  homestead  ac- 
quired under  the  Federal  homestead  act. 
Ritzville  Hardware  Co.  v.  Bennington,  60 
Wash.  Ill,  126  Am.  St.  Rep.  894,  96  Pac. 
826. 

It  has  been  held  that  §  2296  expressly 
governs  the  question,  some  cases  declaring 
broadly  that  the  homestead  claim  is  not 
liable  for  debt  contracted  before  issuance 
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of  the  patent.  Lewton  v.  Hower,  18  Fla. 
872;  Smith  v.  Schmitz,  10  Neb.  600.  7 
N.  W.  329;  Faull  v.  Cooke,  19  ,0r.  455, 
20  Am.  St.  Rep.  836,  26  Pac.  662. 

And  no  question  as  to  the  propriety  of 
upholding  the  exemption  seems  to  have  been 
raised  where  it  appeared  that  the  debt 
was  contracted  before  entry  (Patton  v. 
Richmond,  28  La.  Ann.  795 ) ;  or  filing  un- 
der homestead  act  (Brown  v.  Kennedy,  12 
Colo.  235,  20  Pac.  G96) ;  or  before  expira- 
tion of  required  period  of  occupation  (S-^y- 
mour  V.  Sanders,  supra) ;  or  before  issu- 
ance of  final  receipt.  (Jackett  v.  Bower,  62 
Neb.  232,  86  N.  W.  1075). 

And  where  the  debt  is  contracted  before 
the  issuance  of  the  patent,  §  2296  is  none 
the  less  applicable  because  it  may  be  evi- 
denced by  a  promissory  note  executed  after 
that  time.  Schultz  v.  Levy,  33  Or.  373, 
54   Pac.    184. 

And  if  the  homestead  itself,  with  title 
acquired,  cannot  be  subjected  to  liability 
for  debts  contracted  before  the  issuance  of 
patent,  it  would  seem  to  follow  with  equal 
force  that  the  homesteader's  mere  right  to 
possession  of  land  not  even  entered,  to- 
gether with  his  improvements  thereon,  is 
likewise  exempt  from  such  liability.  Tow- 
ner V.  Rodegeb,  33  Wash.  163,  99  Am.  St 
Rep.  936,  74  Pac.  60. 

The  homesteader  does  not,  by  submitting 
to  the  sale  without  giving  notice  of  his 
claim  of  exemption,  waive  his  homestead 
riffhts.     Clark  v.  Bayley,  6  Or.  343. 

But  the  judgment  of  a  probate  court,  or- 
dering a  sale  of  land  acquired  under  the 
homestead  law  for  the  payment  of  debts 
contracted  prior  to  the  issuance  of  the 
patent,  will  be  upheld  as  against  collateral 
attack  where  the  record  of  the  proceed- 
ings in  the  probate  court  fails  to  show  that 
the  debts  for  which  the  land  was  sold  were 
contracted  prior  to  the  issuance  of  the 
patent.  J.  B.  Watkins  Land  Mortg.  Co. 
V.  Mullen,  62  Kan.  1,  84  Am.  St.  Rep.  372, 
61  Pac.  385. 

//.  Dehta  created  after  final  proof  or 

certificate. 

About  the  only  circumstances  in  which 
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it  has  the  right  to  ex€xnpt  it  from  enforced 
liability  until  by  the  issuance  of  its  patent 
it  has  parted  with  all  its  title  and  interest 
in  the  land.  That  it  was  the  intention  so 
to  do  is  manifest  by  the  language  of  the 
section,  so  plain  as  to  require  no  interpre- 
tation; and  the  fact  that  the  government 
has  by  the  issuance  of  its  certificate  in- 
formed the  homesteader  that  his  proofs  have 
been  accepted  and  his  right  to  title  estab- 
lished does  not  interfere  in  any  way  with 
this  further  beneficial  provision  of  the  law, 
that,  until  the  government  has  issued  its 
patent,  the  final  evidence  of  the  title,  it 
shall  preserve  these  lands  free  and  clear 
from  any  compulsory  or  involuntary  lien 
"in  any  event." 
The  identical  question  here  presented  has 


been  passed  upon  in  California  and  Oregon, 
and  the  liability  denied  under  the  provision 
of  §  2296.  Miller  v.  Little,  47  Cal.  348; 
Barnard  v.  Boiler,  105  Cal.  219,  38  Pac. 
729.  In  the  last  case  it  is  said:  "The  date 
of  issuing  the  patent  is  made  the  point  of 
time  whiQh  divides  the  liability  and  non- 
liability of  the  land.  It  is  this  event  or 
act  whicli  determines  the  question  of  liabil- 
ity, and  not  the  title  or  the  question  of 
relation  as  applicable  to  the  holder  thereof, 
which  must  be  taken  as  the  criterion."  In 
Wallowa  Nat.  Bank  v.  Riley,  29  Or.  293, 
64  Am.  St.  Rep.  794,  45  Pac.  768,  the  court 
reasons  that  **it  was  within  the  power  of 
Congress  to  designate  any  point  of  time 
which  should  fix  the  period  of  the  exemp- 
tion of  homesteads  from  sale  for  antecedent 


anything  like  a  real  question  is  presented 
are  disclosed  where  the  debt  is  contracted 
after  final  proof  or  issuance  of  the  re- 
ceiver's certificate;  and  there  is  difference 
of  opinion  as  to  whether  §  2296  is  appli- 
cable in  such  circumstances.  In  this  con- 
nection, note  Sprinkle  v.  West. 

The  view  has  been  taken  that  land  en- 
tered under  the  Federal  homestead  act  is 
liable  for  the  satisfaction  of  debts  contract- 
ed after  the  date  of  the  issuance  of  the  re- 
ceiver's receipt,  but  before  the  issuance  of 
the  patent,  and  the  argument  by  which 
this  result  is  reached  is,  that  since,  from 
the  date  of  the  issuance  of  the  receiver's 
certificate,  the  claimant  must  be  presumed 
to  have  complied  with  all  the  conditions 
of  the  law  necessary  to  entitle  him  to  a 
patent,  and  since,  when  the  patent  issues, 
it  relates  back  to  the  date  of  such  final 
certificate,  the  patent  does  not  invest  the 
purchaser  with  any  additional  property  in 
the  land,  but  only  gives  him  a  better  legal 
evidence  of  that  title  which  he  first  ac- 
quired by  the  certificate;  and  that  when 
the  United  States  has  issued  the  certificate, 
it  can  no  more  cancel  it  than  it  could  a 
patent;  and  that  the  exemption  provided 
in  §  2296  applies  only  up  to  the  time  of 
the  devesting  of  the  government  title,  and 
the  vesting  thereof  in  the  claimant,  which 
occurs  upon  the  issuance  of  the  certificate. 
Struby-£8tabrook  Mercantile  Co.  v.  Davis, 
18  Colo.  93,  36  Am.  St.  Rep.  266,  34  Pac. 
495. 

And  following  Leonard  v.  Ross,  infra, 
IV.,  the  court  in  Flanagan  v.  Forsythe^ 
6  Okla.  225,  50  Pac.  152,  held  that  the 
provision  in  %  2296,  referring  to  the  issu- 
ance of  the  patent,  has  reference  to  that 
period  of  time  when  the  patent  ought  to  be 
laaued,  and  not  to  the  mere  clerical  work 
of  issuing  it;  and  that  when  an  entryman 
has  commuted  his  entry,  made  final  proof, 
and  obtained  the  receiver's  certificate,  the 
exemption  does  not  extend  to  debts  there- 
after contracted,  it  being  argued  that  when 
an  entryman  complies  with  all  of  the  re- 
quirements of  the  law,  and  acquires  such 
title  to  the  tract  of  land  entered  as  to  en- 
able him  to  dispose  of  the  same  by  will, 
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and  to  impose  upon  him  the  duty  of  pay- 
ing taxes  thereon,  there  is  no  reason  why 
the  exemption  clause  should  still  be  held 
to  apply.  This  case  was  followed  in  Shel- 
by V.  Ziegler,  22  Okla.  799,  98  Pac.  989. 

And  it  was  held  in  Johnson  v.  Boriu,  7 
Kan.  App.  369,  54  Pac.  804,  that  after  the 
homestead  has  been  abandoned,  it  is  liable 
to  sale  under  proceedings  for  the  satisfac- 
tion of  a  debt  contracted  with  the  claim- 
ant between  the  date  of  final  proof  and  that 
of  the   issuance  of   the  patent. 

But  the  majority,  and,  it  would  seem,  the 
better,  rule,  is  that,  under  ^  2296,  the  is- 
suance, of  the  patent,  and  not  the  issuance 
of  the  final  receipt,  fixes  the  time  when  the 
property  shall  become  liable  to  su'bsequent 
debts  of  the  homesteader  (Re  Cobn,  171 
Fed.  568) ;  and  that  therefore  the  rule  that 
when  an  entryman  has  made  final  proofs 
and  received  his  receiver's  receipt,  he  has 
a  perfect  equitable  title  which  he  can  con- 
vey, and  that  when  the  patent  issues,  it  re- 
lates back  to  the  act  upon  which  the  equi- 
table title  depends,  cannot,  in  the  face  of  § 
2296,  be  invoked  to  subject  the  land  to  the 
enforcement  of  a  debt  contracted  before 
the  issuance  of  the  patent  (Barnard  v. 
Boiler,  105  Cal.  214,  38  Pac.  728). 

In  one  case  taking  this  view  it  is  main- 
tained that  Congress  has,  in  plain  and  di- 
rect terms,  exempted  the  land  from  the 
debts  of  its  owner  or  claimant  contracted 
up  "to  the  issuing  of  the  patent  therefor," 
and  that  such  date  is  made  the  point  of 
time  which  divides  the  liability  and  non- 
liability of  the  land;  and  therefore,  an  un- 
patented homestead  cannot  be  made  liable, 
even  for  a  debt  contracted  after  final  proof 
and  the  issuance  of  the  receiver's  receipt. 
Ibid. 

This  view  is  also  taken  in  Wallowa  Nat. 
Bank  v.  Riley,  29  Or.  289,  54  Am.  St.  Rep. 
794,  45  Pac.  766,  where,  in  answer  to  the 
contention  that,  in  contemplation  of  law, 
the  patent  issues  when  final  proof  is  made 
and  accepted  by  the  Land  Department,  and 
that,  hence,  the  land  is  liable  for  debts 
thereafter  contracted  (in  support  of  which 
contention  the  case  of  Struby-Estabrook 
Mercantile  Co.  v.  Davis,  supra,   is  cited). 
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debts,  and  whether  such  time  should  be  at 
or  upon  the  happening  of  some  specific  event 
after  the  vesting  of  the  eqult8i>le  title  in 
the  settler  was  a  matter  of  public  policy 
for  Congress  to  determine;  and,  its  judg- 
ment having  been  exercised,  it  is  not  for 
the  courts  to  overrule  its  conclusion  by  a 
technical  rule  of  construction."  '  This  case 
was  followed  in  Schultz  v.  Levy,  33  Or. 
373,  54  Pac.  184.  Many  cases  announcing 
like  and  analogous  principles  are  collated 
in  the  note  to  §  2296  in  6  Fed.  Stat  Anno. 
307.  Our  own  decisions,  while  not  meeting 
the  precise  point  here  involved,  have  from 
the  beginning  announced  an  interpretation 
of  this  section  that  logically  leads  to  the 
position  now  taken.  In  Jean  v.  Dee,  5 
Wash.  580,  32  Pac.  460,  judgment  was  ob- 


tained upon  a  note  given  prior  to  the  is- 
suance of  the  patent,  and  the  land  sold 
under  execution  issued  thereon.  Ej^tment 
was  brought  by  a  grantee  of  the  patentee. 
The  judgment  was  held  void  for  reasons 
not  necessary  to  here  refer  to,  but  it  was 
also  held:  "But,  even  if  such  judgment 
were  valid,  it  appears  from  the  facta  to 
which  we  have  above  referred  that  the  land 
in  question  could  never  be  made  subject 
thereto,  for  the  reason  that  the  claim  upon 
which  the  same  was  rendered  antedated  the 
issuance  of  the  patent."  And  the  court, 
further  referring  to  §  2296,  says:  'This 
language  is  broad  and  comprehensive,  and 
admits  of  but. one  interpretation.  From  it 
it  ia  conclusively  made  to  appear  that  the 
grant  by  the  government  to  the  homesteader 


the  court  says  that,  so  far  as  the  question 
of  title  is  concerned,  this  contention,  may 
be  conceded;  but  that  the  vice  of  the  con- 
tention, as  applied  to  the  case  then  being 
decided,  lay  in  the  fact  that  the  court  was 
not  dealing  with  title,  but  with  tht  ques- 
tion of  exemption .  under  a  valid  statute 
which  declared  in  plain  and  direct  terms 
that  the  land  granted  should  not  be  liabje 
for  debts  contracted  prior  to  the  happening 
of  a  specific  event.  The  court  went  on  to 
say  that  it  has  been  frequently  held  that^ 
as  between  a  settler  and  the  government,  a 
vested  right  to  a  patent  is  equivalent  to  a 
patent  issued,  and  thereafter  the  eovern- 
ment  holds  the  legal  title  in  trust  lor  the 
settler; -and  that,  when  issued,  the  patent 
will  relate  back  to  the  inception  of  the 
right  of  the  patentee,  when  necessary  to 
cut  off  the  rights  of  intervening  claims; 
but  that  this  rule  is  one  of  title,  and  has 
no  bearing  upon  the  question  of  an  exemp- 
tion created  by  Congress  in  unmistakable 
language,  and  in  pursuance  of  constitution- 
al power  to  make  all  needful  rules  and 
regulations  respecting  the  public  domain. 

It  waa  held  in  Roads  v.  Symmes,  1  Ohio, 
281,  13  Am.  Dec.  621,  that  under  the  laws 
of  Congress  relating  to  the  derivation  of 
title  to  lands  from  the  United  States,  the 
legal  po'wer  of  the  government  over  the 
land  is  not  at  an  end  until  the  patent  is- 
sues; and  before  such  issuance,  therefore, 
the  claimant  has  but  an  equitable  interest, 
and  a  judgment  is  not  a  lien  upon  the  land 
where  the  legal  title  is  acquired  after  its 
rendition,  and  conveyed  before   the  levy. 

JII,  Nature  of  obligationa. 

a.  Generally, 

In  construing  the  words  "debts  contract- 
ed," in  §  2296,  some  courts  take  the  view 
that  these  words  do  not  necessarily  mean 
debts  or  obligations  incurred  by  an  agree- 
ment of  the  parties;  that  the  word 
"contracted,"  has  a  more  extensive  signifi- 
cation than  to  make  an  agreement;  and 
that  debta  contracted,  in  the  ordinary  ac- 
ceptation of  that  term,  will  include  lia- 
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bilities  incurred.  This  view  was  taken  in 
State  V.  O'Neil,  7  Or.  141,  where  the  rea- 
soning of  the  court  was  that  the  object 
of  Congress  was  to  secure  permanent  homes 
to  settlers  on  the  public  domain,  and,  in  no 
event,  to  allow  them  to  be  sold  upon  exe- 
cution to  discharge  any  liability  incurred 
by  the  homestead  claimants  before  the  pat- 
ent should  issue.  The  precise  decision  was 
that  the  homestead  was  not  subject  to  a 
lien  under  a  state  statute  giving  the  state 
a  lien  for  costs  upon  the  property  of  per- 
sons convicted  of  felonies,  from  the  time  of 
the  commission  of  the  crime,  where  the 
crime  was  committed  before  the  issuance 
of  the  patent;  and  this,  irrespective  of  ' 
whether  the  patentee  had  or  haa  not  con- 
veyed the  land  to  his  wife.    Ibid. 

Criticizing  the  Kansas  decision  of  Leon- 
ard V.  Ross,  infra,  IV.,  for  regarding  the 
word  "contracted,"  as  used  in  §  2296,  as 
having  the  same  meaning  as  accrue,"  the 
court,  in  Leman  v.  Chipman,  82  Neb.  392, 
117  N.  W.  885,  held  that  the  oblisration  of 
an  entryman  under  the  timber  culture  act 
upon  an  appeal  bond  executed  and  ap- 
proved before  the  issuance  of  final  certifi- 
cate, although  not  carried  to  jud^ent  un- 
til after  such  issuance,  was  within  the  op- 
eration of  a  provision  of  such  act  exempt^ 
ing  the  property  from  liability  for  debts 
contracted  before  the  issuance  of  the  final 
certificate;  the  view  being  taken  that  the 
debt  was  contracted  when  the  appeal  bond 
was  approved.  The  court  said  that  not 
only  the  express  language  of  that  section, 
taking  the  word  "contracted"  in  its  prop- 
er sense,  but  also  the  rule  that  a  statute 
is  to  be  construed  with  reference  to  the 
object  to  be  attained,  the  object  of  this  sec- 
tion being  to  secure  homes  for  the  homeless 
upon  the  public  domain,  without  liability 
for  their  seizure  as  soon  as  the  government 
should  grant  title,  required  that  such  an 
obligation  be  held  within  the  operation  of 
the  act. 

The  claim  of  a  surety  upon  a  note 
against  his  cosurety  for  contribution  be- 
comes a  debt,  not  when  the  note  is  execut- 
ed, but  when  the  surety  is  compelled  to, 
and    does,    pay    more   than    his   respeetivt 
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was  subject  to  the  condition  that  the  grant 
thus  made  should  not  be  devested  nor  in 
any  manner  affected  by  any  proceedings 
growing  out  of  a  claim  which  antedated 
the  issue  of  the  patent."  In  Weber  v. 
Laidler,  26  Wash.  144,  90  Am.  St.  Rep. 
720,  66  Pae.  400,  the  question  involved  was 
the  right  of  the  homesteader  to  mortgage 
the  land  before  patent  issued,  and  such 
right  was  sustained.  The  court,  in  its  ref- 
erence to  §  2296,  says:  "The  decisions  are 
not  uniform  in  their  interpretation  of  the 
full  meaning  of  the  above  statute.  They 
invariably  agree  that  lands  cannot  be  made 
liable  for  a  debt  contracted  before  the  is- 
suance of  a  patent  therefor,  when  it  is 
sought  to  subject  the  land  to  the  payment 
of  such  debt  by  an  unwilling  or  involuntary 
appropriation  thereof."    In  Towner  v.  Rode- 


geb,  33  Wash.  153,  99  Am.  St  Rep.  936, 
74  Pac.  50,  ths  question  involved  was  the 
right  of  an  administrator  to  sell  the  im- 
provements and  right  of  possession  of  a 
deceased  settler  upon  unsurveyed  lands,  and 
in  the  course  of  the  opinion  it  is  said: 
"Moreover,  a  homestead  cannot  be  made  lia- 
ble for  debts  contracted  before  patent  is- 
sues,"— citing  the  statute  and  the  California 
and  Oregon  cases  herein  cited.  It  is  ap- 
parent, therefore,  that  this  court  has  adopt- 
ed a  construction  of  this  statute  that  elim- 
inates the  lien  of  involuntary  appropria- 
tion and  encumbrance,  and  calls  for  a  nega- 
tive answer  to  the  question  submitted. 
The  judgment  is  affirmed. 

Crow  and  ChadwidCi  JJ.,  concur. 


share  of  the  obligation;  and  therefore,  so 
much  thereof  as  is  paid  subsequently  to 
'the  issuance  of  a  homestead  patent  to  the 
cosurety  does  not  come  within  the  exemp- 
tion created  by  |  2296.  Shoemake  v.  Stin- 
son,   16   Wash.   1,   47   Pac.   218. 

It  has  been  held  that  the  exemption  of 
lands  acquired  under  the  homestead  and 
timber  culture  laws  from  liability  for  any 
**debt  contracted"  by  the  patentee  does  not 
exempt  them  from  liabilities  for  torts  pre- 
viously incurred.  Brun  v.  Mann,  12  L.H.A. 
(N.S.)  154,  80  C.  C.  A.  613,  161  Fed.  146. 

Wliile,  on  the  other  hand,  it  has  been 
held  that  the  exemption  of  §  2296  includes 
the  liability  for  torts  growing  out  of  a 
breach  of  contract  warranting  the  title 
to  certain  personal  property  sold,  although 
it  is  not  reduced  to  judgment  until  after 
the  issuance  of  the  patent.  Flanagan  v. 
Forsythe,  6  Okla.  225,  50  Pac.  152. 

The  language  employed  in  the  last  case 
la,  on  the  one  hand,  sufficiently  broad  to 
indicate  that  the  court  thought  that  §  2206 
included  liability  for  torts  committed  be- 
fore the  issuance  of  the  patent,  although 
not  reduced  to  judgment  until  after- 
wards; while,  on  the  other  hand,  language 
is  used  which  at  least  points  to  a  distinc- 
tion between  cases  m  which  the  liability 
is  solely  for  tort,  and  cases  in  which  the 
tort  may  be  waived  and  suit  may  be  brought 
upon  the  contract.  At  any  rate,  the  case 
is  distingui^icd  in  Shelby  v.  Ziegler,  22 
Okla.  799,  98  Pac.  989,  upon  the  ground 
that  in  the  Flanagan  Case  the  action  was 
tx  contractu,  and  not  ex  delict o,  having 
bec'n  instituted  for  damages  growing  out  of 
a  breach  of  contract  warranting  title  to 
certain  personal  property.  In  the  Shelby 
Case  the  action  was  for  assault  and  bat- 
tery, and  the  court  held  that  in  such  cir- 
cumstances the  liability  for  tort  did  not 
come  within  the  exemption  clause  of  | 
2296. 

h.  Mechanics*  or  similar  liena. 

No  lien  may  be  enforced  against  a  home- 
stead for  machinery  sold  to  and  placed  by 
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the  entryman  before  the  issuance  of  the 
patent,  although  the  lien  may  be  enforced 
against  the  machinery  if  there  is  nothing 
to  indicate  that  there  is  any  permanent 
attachment  thereof  to  the  soil,  or  that  the 
removal  of  the  same  will  materially  impair 
it.  Paige  v.  Peters,  70  Wis.  178,  5  Am. 
St  Rep.  156,  35  N.  W.  328. 

Of  course,  the  materialman  is  not  en- 
titled to  a  lien  upon  the  land  itself  for 
materials  furnished  for  the  erection  of  the 
building  during  occupation  under  a  home- 
stead entry,  and  where  the  mechanics'  lien 
law  does  not  give  a  lien  upon  the  building 
separate  from  that  upon  toe  land,  no  lien 
can  be  enforced  against  the  building  by 
its  sale  and  removal.  Green  v.  Tenold, 
14  K.  D.  46,  116  Am.  St  Rep.  638,  108  N. 
W.    398. 

And,  expressing  the  view  obiter  that  in 
a  state  whose  mechanics'  Hen  law  provides 
that  the  lien  shall  attach  to  the  whole 
tract  or  piece  of  land,  the  buildings  and  ap- 
purtenances, a  mechanics'  lien  for  labor 
and  materials  upon  a  building  erected,  up- 
on a  homestead  could  be  enforced  after  tne 
issuance  of  the  patent,  the  court  in  Kan- 
sas Lumber  Co.  v.  Jones,  32  Kan.  195,  4 
Pac.  74,  held  that  a  mechanics'  lien  cannot 
be  enforced  for  a  building  constructed  upon 
a  solid  stone  foundation,  and  permanently 
attaclied  to  the  soil,  where  no  patent  has 
been  issued,  and  the  entryman  ia  not  en- 
titled to   a   patent. 

But  the  provisions  of  §  2296  cannot  be 
invoked  to  defeat  a  lien  asserted  against 
the  building  for  materials  furnished  be- 
fore the  issuance  of  the  patent  in  a  state 
whose  statute  gives  "a  lien  upon  such 
buildinff,  erection,  or  improvement  and 
upon  the  land"  belonging  to  such  owner, 
and  authorizes  the  lienor  to  have  t^e 
building  sold,  and  impowering  the  pur- 
chaser at  the  sale  to  remove  it  Mahon  t. 
Surerus,  9  N.  D.  57,  81  N.  W.  64. 

IV.  Obtaining  patent  by  oommutatian 

and  payment. 

See   also   Flanagan   v.   Forsythe,   luprr 
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IT.;     McCorkell    v.    Herron,     infra,    VII.; 
Baldwin  v.  Boyd,  infra,  VIII. 

A  hamestead  entr^'man  who,  under  U. 
S.  Rev.  Stat.  §  2301,  U.  S.  Comp.  Stat. 
1901,  p.  1406  (homestead  act),  providing 
that  nothing  therein  shall  be  so  construed 
as  to  prevent  any  person  who  has  availed 
himself  of  the  benefits  of  the  act,  from  pay- 
ing the  minimum  price  for  the  quan- 
tity of  land  so  entered  at  any  time  before 
the  expiration  of  the  five  years,  and  obtain- 
ing a  patelit  therefore  from  the  government, 
as  in  other  cases  directed  by  law,  on  mak- 
ing proof  of  settlement  and  cultivation,  as 
provided  by  law  granting  pre-emption 
rights, — elects  to  commute  his  homestead 
entry  by  paying  the  minimum  price,  and 
receives  a  patent  therefor,  does  not  there- 
by abandon  his  homestead  right  and  ac- 
quire title  as  a  pre-emptor,  so  as  to  be  dis- 
entitled to  claim  the  exemption  provided 
by  §  2296.  McCorkell  v.  Herron,  128  Iowa, 
324,  111  Am.  St.  Rep.  201,  103  N.  W.  988. 
In  this  case,  the  court  points  out  that 
§  2296  specifically  provides,  among  other 
things,  that  no  lands  acquired  "under  the 
provisions  of  this  chapter,"  etc.,  shall  be- 
come liable  to  the  satisfaction  of  an  ante- 
cedent debt,  and  that  land  acquired  by  com- 
mutation under  §  2301  may  well  be  said 
to  be  acquired  under  such  chapter,  and  that 
the  concluding  provision  of  §  2301,  that 
patent  shall  ''issue  on  making  proof  of  set- 
tlement and  cultivation,  as  provided  by  law 
granting  pre-emption  rights,"  indicates  a 
purpose  to  treat  the  payment  of  the  min- 
imum price  provided  for  in  that  section 
as  in  lieu  of  compliance  with  the  other 
provisions  of  the  act  in  respect  of  the  re- 
quired period  of  occupation.  To  the  same 
effect  is  Clark  v.  Bayley,  6  Or.  343. 

But  the  view  has  been  taken  that  where 
the  entryman  commutes  his  residence  by 
the  payment  of  money,  the  exemption  estab- 
lished by  §  2296  does  not  apply  to  debts  cre- 
ated after  the  date  of  final  proof  and  com- 
mutation by  payment,  but  before  the  is- 
suance of  the  patent.  Leonard  v.  Ross,  23 
Kan.  292.  This  case  presents  a  somewhat 
anomalous  situation,  in  that  the  debt 
sought  to  be  enforced  arose  from  the 
breach  of  an  official  bond  upon  which  the 
entryman  was  surety,  the  court  taking  the 
view  that  the  execution  of  the  bond  did  not, 
of  itself,  create  a  debt,  but,  apparently,  that 
the  debt  was  created  by  the  breach  of  the 
bond,  which  was  taken  to  have  occurred 
after  final  proof  and  commutation.  Hav- 
ing determined  this,  the  court  went  on  to 
say  that  the  failure  of  the  Federal  officers 
to  issue  the  patent  at  the  time  that  it 
ousht  to  have  been  issued  did  not  affect  tlie 
rights  of  any  person,  for  the  property  be- 
comes the  purchaser's  at  the  time  he  pays 
for  it,  with  bare,  naked,  legal  title  only 
remaining  in  the  government,  and  that  the 
provision  of  the  homestead  act  which  re- 
fers to  the  issuing  of  the  patent  (refer- 
ence here  apparently  being  made  to  §  2206) 
has  reference  to  the  period  of  time  when 
the  patent  ought  to  be  issued,  and  not  to 
the  mere  clerical  work  of  issuing  it.  As 
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has  already  been  seen,  this  case  is  followed 
in  Flanagan  v.  Forsythe,  supra,  II.,  and 
criticized  in  Leman  v.  Chipman,  supra, 
III.  a. 

F.  Bafihrupt^yy  of  entrffman. 

It  is  held  that  since,  under  U.  S.  Rev. 
Stat.  §§  2288  and  2291,  U.  S.  Comp.  Stat. 
1901,  pp.  1385,  1390,  the  homesteader  could 
not  have  transferred  his  homestead,  and 
it  could  not  have  been  levied  upon  or  sold 
for  the  collection  of  debts,  where  the  patent 
had  not  issued,  although  the  final  receipt 
had  been  issued,  the  property  did  not.  pii<!s 
under  the  provision  of  §  70  of  the  bank- 
ruptcy act,  that  the  trustee  shall  be  vested 
with  title  of  the  bankrupt  (except  to  prop- 
erty which  is  exempt)  to  all  property 
which,  prior  to  the  filing  of  the  petition, 
he  could  by  any  means  have  transferred,  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him.  Re 
Cohn,  171  Fed.  668. 

Section  6  of  the  bankruptcy  act,  pro- 
viding that  such  act  shall  not  affect  the  al- 
lowance to  bankrupts  of  the  exemptions 
which  are  prescribed  "by  state  laws,"  is 
declaratory  only,  its  purpose  being  to  save 
exemptions  allowed  by  state  laws,  and  not 
to  abolish  those  allowed  by  Federal  law; 
and  therefore  such  section  does  not  repeal 
§   2296.      Ibid. 

And  the  provision  of  §  2296  constitutes 
an  exemption  within  the  meaning  of  §  70 
of  the  bankruptcy  act,  vesting  in  the  trus- 
tee title,  "except  in  so  far  as  it  is  to  prop- 
erty which  is  exempt,"  to  all  property 
which,  prior  to  the  filing  of  the  petition, 
the  bankrupt  could  by  any  means  have 
transferred,  so  as  to  prevent  the  subjec- 
tion in  bankruptcy  of  the  property  to  the 
payment  of  debts  contracted  before  the  is- 
suance of  the  patent.  Re  Daubner,  90  Fed. 
806. 

VI,  Death  of  entryman. 

Where  the  entryman  dies  before  making 
final  proof,  the  exemption  in  §  2296  op- 
erates to  protect  the  land  against  debts  con- 
tracted by  his  devisee  before  he  made 
final  prooi  and  received  the  patent.  Cole- 
man V.  McCormick,  37  Minn.  179,  33  K.  W. 
656. 

And  the  decedent's  antecedent  debts  can- 
not be  enforced  against  the  land  by  the 
processes  of  administration.  Towner  v. 
Rodegeb,  33  Wash.  163,  99  Am.  St.  Rep. 
936,  74  Pac.  60. 

But  if  persons  claiming  as  heirs  or  dev- 
isees of  a  homestead  entryman  who  died 
before  the  issuance  of  patent  desire  to  in- 
voke the  exemption  of  §  2296  in  opposition 
to  the  sale  by  the  probate  court  of  the 
property  in  satisfaction  of  the  entryman's 
debts,  they  must  do  so  in  the  proceedings 
of  the  probate  court.  Gjerstadengen  v. 
Van  Duzen,  7  N.  D.  612,  66  Am.  St.  Rep. 
679,  76  N.  W.  233. 

And  where  the  patent  is  issued  to  the 
heirs  of  a  deceased  settler,  they  take  the 
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property  free  from  the  debts  contracted  by 
him.     Sorrels  v.  Self,  43  Ark.  461. 

For,  in  such  circumstances,  the  heirs  are 
deemed  to  take  title  as  direct  grantees 
and  purchasers  from  the  goTemment,  and 
not  by  inheritance.  Such  reasoning  led  to 
the  result,  in  one  case,  that  debts  created 
by  the  entryman  under  the  timber  culture 
act,  before  making  final  proof  and  issuance 
of  certificate,  were  not  enforceable  against 
the  land  in  the  hands  of  his  heirs,  to  whom 
the  patent  was  issued  upon  his  death,  aft- 
er such  proof  and  issuance.  Gould  v.  Tuck- 
er, 20  S.  D.  226,  106  N.  W.  624. 

It  was  held  in  Cutting  v.  Cutting,  6 
Sawy.  396,  6  Fed.  259,  that  the  administra- 
tor of  an  intestate  entryman  under  the 
Oregon  donation  act,  who  died  after  duly 
proving  residence  and  cultivation,  as  re- 
quired by  the  act,  but  before  the  issuance 
of  patent,  he  having  failed  to  pay  the  fee 
required  by  law  for  the  patent  certificate, 
had  no  power  to  sell  the  property  to  pay 
the  intestate's  debts,  upon  the  ground  that, 
in  view  of  §  4  of  the  donation  act,,  pro- 
viding that  when  the  husband  and  wife 
''have  complied  with  the  provisions  of  this 
act  so  as  to  entitle  them  to  the  grant,  as 
above  provided  .  .  .  and  either  shall 
have  died  before  patent  issues,  the  survivor 
and  children,  or  heirs,  of  the  deceased,  shall 
be  entitled  to  the  share  or  interest  of  the 
deceased  in  equal  proportions"  [9  Stat,  at 
L.«497,  chap.  76],  the  interest  of  the  intes- 
tate, whatever  it  was,  terminated  with  his 
life,  and  that  the  land  was  not  thereafter 
liable  for  his  debts,  or  subject  to  sale  by 
his  administrator,  but  thereupon  became 
the  absolute  property  of  his  wife  and  chil- 
dren, who  took  not  by  descent,  but  as  the 
direct  donees  and  grantees  of  the  United 
States. 

Under  the  exemption  clause  of  the  timber 
culture  act,  a  judgment  against  a  widow 
and  her  deceased  husband's  estate,  upon 
their  joint  note,  given  before  final  proof 
and  issuance  of  certificate,  cannot  be  en- 
forced against  the  property,  irrespective  of 
whether,  upon  the  death  of  the  entryman, 
the  widow  and  children  succeeded  to  the  es- 
tate as  heirs  of  the  decease,  or,  due  to  the 
fact  that  the  patent  was  not  issued  un- 
til after  the  entryman's  death,  the  widow 
and  children  are  to  be  regarded  as  taking 
title  as  beneficiaries  under  the  law  of  the 
United  States.  Gould  v.  Tucker,  18  S.  D. 
281,  100  N.  W.  427. 

VII.  Necessity  of  occupation  after  pat' 

ent. 

The  provisions  of  §  2296,  exempting  the 
lands  from  liability  for  antecedent  debts, 
apply  irrespective  of  the  continued  occu- 
pancy of  the  land  after  the  issuance  of  the 
patent.  Jean  v.  Dee,  6  Wash.  580,  32  Pac. 
460;  Adams  v.  White,  23  Fla.  352,  2  So. 
744    (§  2296). 

And  therefore,  debts  contracted  before 
the  issuance  of  the  patent  cannot  be  en- 
forced against  the  land  upon  the  theory 
of  abandonment,  where  it  is  claimed  that 
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the  entryman,  after  commuting  hi£.  entr}* 
by  the  payment  of  the  minimum  price,  but 
before  he  received  a  patent,  transferred  it 
by  a  conveyance  which  was  subsequently 
decreed  to  be-  in  fraud  of  crditors.  Mc- 
Corkell  v.  Herron,  128  Iowa,  324,  111  Am. 
St.  Rep.  201,  103  N.  W.  988. 

VIII,  Conveyance  2>y  patentee. 

See  also  Roads  v.  Symmes,  supra,  II., 
State  V.  0*Neil,  supra.  III.  a;  McCorkell 
V.  Herron,  supra,  VII. 

Exemption  from  liability  for  debts  con- 
tracted before  the  issuance  of  the  patent 
is  not  merely  a  personal  privilege  of  the 
homesteader,  but  is  one  which  attaches  to 
the  land,  and  can  be  invoked  by  his  gran- 
tee. Dickerson  v.  Cuthburth,  56  Mo.  App. 
647  (recognized  in  Dickerson  v.  Bridges, 
147  Mo.  235,  48  S.  W.  825);  Russell  v. 
Lowth,  21  Minn.  167,  18  Am.  Rep.  389; 
Smith  V.  Steele,  13  Neb.  1,  12  N.  W.  830; 
Kxuger  v.  Adams  &  F.  Harvester  Co.  13 
Neb.  97,  13  N.  W.  3;  Clark  v.  Bayley,  5 
Or.  343.  To  the  same  effect  is  Stark  Bros, 
v.  Glaser,  19  Okla.  502,  31  Pac.  1040,  in 
which  there  is  a  dissenting  opinion,  con- 
tending that  the  majority  is  wrong,  because 
the  lien  sought  to  be  enforced  was  one  of 
record,  created  by  the  contract  of  the  own- 
er, and  that  therefore  the  case  came  with- 
in the  rule  permitting  tne  entryman  to  cre- 
ate voluntary  liens,  the  liens  being  based 
upon  a  contract  of  the  entryman  whereby 
he  gave  a  lien  upon  the  land  to  secure  the 
payment  of  the  purchase  price  of  fruit 
trees  placed  upon  the  land. 

And  the  exemption  has  been  enforced 
where  the  patentee  conveyed  the  land  to  a 
third  person  after  the  debt  had  been  re- 
duced to  judgment.  '  Miller  v.  Little,  47 
Cal.   348. 

But  the  exemption  has  been  held  not  to 
protect  the  land  from  the  payment  of  debts 
of  a  subsequent  owner,  as  distinguished 
from  the  debts  of  the  patentee,  although 
thev  were  incurred  prior  to  the  date  of  the 
patent.  Duell  v.  Potter,  51  Neb.  241,n  70 
N.  W.  932,  followed  in  Hannah  v.  Perkins, 
2  Neb.    (Unof.)    614,  89  N.  W.  599. 

The  exemption  from  the  patentee's  ante- 
cedent debts  inures  to  the  benefit  of  the 
patentee's  grantee  where  the  patent  was  se- 
cured by  commutation  of  the  entry  and 
Sayment  of  money.  Baldwin  v.  Boyd,  18 
Feb.  444,  25  N.  W.  580. 

And  where  the  homestead  entrjrman,  aft- 
er final  proof,  but  before  patent  issues, 
conveys  the  homestead  land  to  his  wife,  it 
does  not  become  subject  to  the  lien  of  a 
judgment  against  her,  rendered  upon  a 
joint  indebtedness  of  the  husband  and  wife, 
contracted  prior  to  final  proof.  Blair  v. 
Mayer,  24  S.  D.  563,  124  N.  W.  721. 

So,  debts  contracted  before  the  issuance 
of  the  patent  are  not  enforceable  against 
the  land,  where,  also  before  the  issuance  of 
the  patent,  the  entryman  conveys  to  his 
wife,  and  subsequently  succeeds  thereto  up- 
on her  death  intestate.  Van  Doren  v.  Mil- 
ler, 14  S.  D.  264,  85  N.  W.  187. 
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A  decree  requiring  the  owner  of  a  tim- 
ber culture  claim  to  public  land  to  con- 
vey it  to  a  partnership  of  which  he  is  a 
member,  in  accordance  with  his  agreement 
to  do  80,  does  not  remove  the  claimant's  in- 
terest in  the  property  from  the  protection 
of  the  statute  exempting  such  claims  from 
liability  to  the  satisfaction  of  debts  con- 
tracted before  the  issuing  of  the  final  cer- 
tificate tlierefor,  even  in  favor  of  debts 
of  the  partnership.  Adams  v.  Church,  42 
Or.  270,  59  L.R.A.  782,  95  Am.  St.  Rep. 
740,  70  Pac.  1037. 

And  where  an  entryman,  before  the  per- 
fection of  his  homestead,  enters  into  a 
partnership  agreement  with  another  for 
the  construction  and  operation  of  a  mill 
upon  the  premises,  it  being  understood, 
however,  that  the  mill  shall  be  regarded 
as  personal  property,  and  not  as  affixed 
to  the  realty,  and  the  entryman  thereafter 
obtains  a  patent,  and  the  milling  business 
is  continued  without  further  arrangement, 
creditors   of    the    partnership    and   of   the 

f partners,  who  levy  execution  upon  the 
ands,  are  not  entitled  to  claim  an  equity 
against  the  patentee's  grantee,  either  upon 
the  ground  that  the  patentee,  in  making 
the  partnership  agreement  and  failine  to 
forbid  the  execution  sales,  and  to  claim 
the  land  as  exempt,  waived  his  right  of 
exemption,  nor  upon  the  ground  that,  since 
the  patentee's  grantee  took  with  notice, 
the  creditors  have  put  themselves  in  the 
place  of  the  patentee's  partner,  and  repre- 
sent his  partnership  interest.  Clark  v. 
Bayley,  supra. 

It  was  held  in  Budd  v.  Gallier,  50  Or. 
42,  89  Pac.  638,  that,  under  a  state  stat- 
ute providing  that,  from  the  date  of  the 
docketing  of  a  judgment,  it  should  be  a 
lien  upon  all  of  the  real  property  of  the 
defendant  '^within  the  county  or  counties 
where  the  same  is  docketed,  or  which  he 
may  afterwards  acquire  therein  during  the 
time  an  execution  may  issue  thereon,"  a 
judgment  against  an  entryman  under  the 
timber  and  stone  act,  docketed  before  final 
proof  and  issuance  of  the  receiver's  cer- 
tificate, was  enforceable  against  the  proper- 
ty in  the  hands  of  one  to  whom  the  entry- 
man  conveyed  after  such  proof  and  issu- 
ance. No  question  in  this  case  appears  to 
have  been  raised  with  respect  to  any  ex- 
emption clause  in  the  timber  and  stone  act, 
if  any  exists,  the  sole  question  apparently 
being  whether  the  title  of  the  judgment 
debtor  was  such  as  could  be  subjected  to 
the  payment  of  the  debt  under  the  state 
statute. 

The  Nebraska  court  inclines  to  the  view 
that  Congress,  by  providing  that  the  home- 
stead shall  not  "in  any  event  become  liable, 
etc.,"  intended  to  declare  that  a  particular 
tract  of  land  acquired  under  the  Federal 
homestead  law  is  forever  exempt  from  lia- 
bility, so  as  to  entitle  a  patentee  to  claim 
the  exemption  even  where  he  conveys  the 
land  to  a  third  person,  and  thereafter  re- 
ceives a  reconveyance.  Brandhoefer  v. 
Bain,  .45  Neb.  781,  64  N.  W.  213. 

On  the  other  hand,  the  California  court 
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has  held  that,  although  the  grantee  of  a 
patentee  is  protected  against  the  debts  con- 
tracted before  the  issuance  of  the  patent, 
the  exemption  does  not  endure  upon  a  re- 
conveyance by  the  grantee  to  the  patentee, 
and  the  latter  takes  the  land  devested  of  its 
homestead  exemption;  at  least,  where  the 
conveyance  and  reconveyance  were  in  fraud 
of  creditors.  De  Lany  v.  Knapp,  111  Cal. 
165,  52  Am.  St.  Rep.  160,  43  Pac.  598. 
But  where  the  patentee  conveys  his  land 
to  his  wife,  both  entertaining  the  honest 
although  erroneous  belief  that  such  a  course 
is  necessary  to  preserve  and  protect  the 
homestead,  and  she  thereafter  reconveys  to 
the  homestead,  the  transactions  being  with- 
out consideration  or  fraudulent  intent,  the 
exemption  created  b^  §  2296  is  not  de- 
stroyed so  as  to  subject  the  land  to  debts 
contracted  before  the  issuance  of  the  pat- 
ent. Bouscher  y.  Smith,  73  Iowa,  610,  35 
N.  W.  681.  L.  A.  W. 
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LOUISVILLE  &  INTERURBAN  RAILWAY 
COMPANY,    Appt., 

V. 

.   MARY  CALLAHAN  et  al. 
(143  Ky.  617, 136  S.  W.  1018.) 

Railroad  —  mOTlng  station  —  abandon* 
ment  —  consent. 

The  moving  of  a  railroad  station  less  than 
400  feet  for  the  better  accommodation  of  the 
public  is  not  an  abandonment  of  the  station, 
within  the  meaning  of  a  statute  requiring 
consent  of  the  railroad  commissioners  to 
such  abandonment. 

(May  9,  1911.) 

Note. '^Railroads:  right  to  change  loca^ 
tion  of  8tation. 

Tl^s  note  does  not  cover  the  right  of 
railroads  to  abandon  stations  or  portions 
of  its  roads,  but  is  confined  to  cases  Where 
there  was  a  relocation,  that  is,  where  some 
provision  was  made  to  accommodate  those 
affected  by  the  proposed  change. 

Neither  are  the  questions  of  the  va- 
lidity or  efi'ect  of  contracts  for  the  location 
of  stations,  or  the  question  of  who  may 
object  to  the  removal,  or  the  further  q^ues- 
tion  of  the  appropriate  manner  of  object- 
ing to  a  proposed  relocation,  covered. 

For  a  note  on  power  to  compel  establish- 
ment of  stations,  or  the  stopping  of  trains 
at  stations,  see  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Railroad  Commission,  17 
L.R.A.(N.S.)    821. 

As  to  the  right  to  relocate  railroads,  see 
note  to  Lusby  v.  Kansas  City,  M.  &  B.  R. 
Co.  38  L.R.A.  510;  and  as  to  the  power  to 
compel  stoppage  of  trains  at  stations,  see 
note  to  Missouri,  K.  &  T.  R.  Co.  v,  SUte, 
29  L.R,A.(N..S.)    159. 

Where     the     matter     of     relocation     of 
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APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Branch,  First  Divi- 
sion, of  the  Circuit  Court  for  Jefferson 
County,  in  plaintiffs'  favor  in  an  action 
brought  to  prevent  defendant's  alleged 
abandonment  of  a  station  or  stopping  place 
on  its  line.     Reversed. 

The  facts  are  stated  In  the  opinion. 

Mr.  Clarence  Dallman  for  appellant. 

Messrs.  Chatterson  ft  Blitz,  for  appel- 
lees: 

When  onoe  located  for  five  years,  a  sta- 
tion cannot  be  abandoned  at  that  point 
without  compliance  with  the  statute. 

Ohio  Valley  R.  Co.  v.  Simpson,  11  Ky. 
L.  Rep.  719. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
About  thirty-live  or   forty  years   ago  a 


steam  railroad  was  built,  running  from  the 
city  of  Louisville  to  Prospect,  about  12  miles. 
James  Callahan,  througli  whose  land  the 
road  ran  for  some  distance,  donated  the 
right  of  way,  and  a  station  was  established 
on  his  land,  which  was  maintained  there 
as  long  as  that  company  operated  the  road. 
About  five  years  ago  it  sold  out  to  appel- 
lant, wlio  changed  the  road  to  an  electric 
line,  and  has  since  operated  electric  cars 
over  it.  Appellant,  at  the  request  of  R.  L. 
Callahan,  the  son  of  James  Callahan, 
moved  the  station  376  feet  westward  to 
Mocking  Bird  lane,  and  has  since  stopped 
its  cars  at  Mocking  Bird  lane,  and  not  at 
the  point  376  feet  east  of  it,  where  the 
steam  cars  stopped.  Appellees,  who  are 
the  widow  and  some  of  the  other  children 
of  James  Callahan,  brought  this  suit  to 
require  the   appellant  to   stop   its  cars  at 


stations  has  not  been  expressly  regulated 
by  statute,  it  is  generally  held  that  a  rail- 
road ma^  change  the  location  of  its 
stations,  if  it  acU  in  good  faith,  and  the 
location  selected  furnishes  proper  accom- 
modations to  the  community  affected. 

Thus,  in  Chicago  &.  £.  I.  R.  Co.  v.  People, 
222  IlL  396,  78  N.  E.  784,  it  was  held  that 
a  railroad  company's  power  to  locate  and 
establish  stations  was  not  exhausted  when 
it  had  once  been  exercised,  and  that  where 
the  conditions  had  changed  in  a  city,  and 
the  modes  of  reaching  the  stations  located 
therein  had  improved,  the  railroad  might 
discontinue  stopping  its  trains  at  a  station 
which  had  ceased  to  be  in  a  residential 
part  of  the  city,  if  it  maintained  another 
station  in  the  city  which  afforded  reason- 
ably safe,  accessible,  and  convenient  service 
to  the  public.  The  court  said:  "The 
change  in  situation,  circumstances,  and 
the  surroundings  of  innumerable  kinds  will 
readily  suggest  that  there  must  be  power 
somewhere  to  change  the  location  of  such 
stations,  and,  as  has  been  said  by  the 
courts,  the  common  interests  ,of  the  rail- 
road company  and  of  the  community  at 
large  properly  place  that  .power  in  the  rail- 
road company,  to  be  exercised  reasonably 
and  from  proper  motives." 

And  in  this  case  a  proposition  of  law 
was  held  erroneous,  to  the  effect  that  the 
railroad  had  no  right,  after  using  and  es- 
tablishing a  station  in  one  part  of  a  city, 
to  change  it  to  another  location  in  the  city, 
and  abandon  it,  unless  it  furnished  another 
depot  equally  ns  safe,  accessible,  and  conven- 
ient to  the  public.  The  court  said:  "Conced- 
ing, then,  as  we  understand  counsel  to  ad- 
mil^  that  the  railroad  company  has  in  the 
first  instance  the  discretionary  power,  fair- 
ly and  honestly  exercised,  to  locate  all  its 
passengers  and  freight  depots,  does  the  sec- 
ond proposition  above  lay  down  the  proper 
limitation  upon  that  power  when  an  at- 
tempt is  made  to  relocate  its  Nations!  It 
will  be  observed  that  that  proposition  limits 
the  ri^ht  to  relocate  unless  another  location 
is  established  of  equal  safety,  equal  accessi- 
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bility,  and  equal  convenience  to  the  public 
als  the  one  abandoned.  In  other  words,  it 
holds,  as  a  matter  of  law,  that  the  respond- 
ent had  no  right  in  any  event,  to  change  its 
passenger  station  for  regular  Igcal  trains  to 
Collett  street,  unless  the  latter  station  was 
equal  as  to  safety,  accessibility,  and  con- 
venience with  North  street.  As  a  state- 
ment of  a  rule  of  law  applicable  to  the  case, 
the  announcement  is  clearly  erroneous.  If 
it  had  been  in  the  form  of  an  instruction  to 
a  jury,  it  would  have  been  misleading,  and 
reversible  error.  As  we  understand  the  law 
announced  by  this  and  many  other  courts, 
if,  in  the  contemplated  change  of  depots,  the 
respondent  was  acting  in  good  faith,  it  bad 
the  right,  as  against  the  public,  uncontrolled 
by  contracts  or  previous  acts  on  its  part, 
to  change  the  location,  provided  it  furnislied 
reasonably  safe,  accessible,  and  convenient 
depot  accommodations  for  the  public,  hav- 
ing also  regard  for  the  interests  of  its  stock- 
holders." 

And  where,  after  having  located  and  con- 
structed a  line  through  a  town  over  a  new 
route,  and  built  a  station  thereon,  a  rail- 
road is  enjoined  from  abandoning  its  old 
line,  an  injunction  will  not  be  granted  to 
prevent  the'^  removal  of  the  station  built  on 
the  new  line  to  the  site  of  the  station  on 
the  old  line,  although  the  location  of  the 
depot  was  not  directly  involved  in  the  suit 
referred  to,  and  it  is  apparent  that  there 
is  no  necessity  for  two  depots  in  the  town. 
Cooper  V.  Mobile,  J.  &  K.  C.  R.  Co.  94  Miss. 
413,  48  So.  832. 

And  in  State  v.  Alabama  k  V.  R.  Co.  68 
Miss.  653,  9  So.  469,  the  finding  of  the 
chancery  court  that  a  change  of  a  passenger 
station  from  one  street  in  a  city  to  another 
was  not  so  inconvenient  or  inaccessible  that 
the  change  could  not  be  made  by  the  rail- 
road, although  such  location  was  a  few 
blocks  farther  from  the  business  center  of 
the  city  than  the  old  one,  was  upheld. 

And  in  Marsh  v.  Fairburv,  P.  &  N.  W.  R. 
Co.  64  III.  414,  16  AuL  Rep.'564,  where  a  bill 
for  specific  performance  of  a  contract  to 
locate    and    maintain   a   station   had   been 
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the  old  stopping  place  376  feet  east  of  Mock- 
ing Bird  lane.  The  circuit  court  adjudged 
them  the  relief  sought,  and  the  railway 
company  appeals. 

After  appellant  had  moved  the  station 
376  feet  east  of  its  former  location,  ap- 
pellees applied  to'  the  railroad  commission, 
who  heard  the  parties  and  made  an  order 
refusing  their  consent  to  the  abandonment 
of  the  old  stopping  place.  Section  772,  Ky. 
Stat.  (Russell's  Stat.  §  5320),  among  oth- 
er things,  provides:  **Any  company  that 
has  established  and  maintained  throughout 
the  year,  for  five  consecutive  years,  a  pas- 
senger station  at  a  point  on  its  road,  shall 
not  abandon  such  station  without  the  writ- 
ten consent  of  the  railroad  commission." 

Appellant  did  not  have  the  written  con- 
sent of  the  railroad  commission  to  abandon 
the  old  station,  and  if  what  it  did  was  an 


abandonment  of  the  station  its  conduct  was 
wrongful.  If,  on  the  other  hand,  what  it 
did  was  not  an  abandonment  of  the  sta- 
tion, then  it  was  unnecessary  for  appellant 
to  have  the  consent  of  the  railroad  commis- 
sion, and  the  fact  that  the  railroad  com- 
mission refused  to  give  its  consent  is  not 
material;  for  by  the  statute  they  are  only 
given  jurisdiction  to  determine  when  a  sta- 
tion shall  be  abandoned.  The  case  then 
comes  to  this.  Was  there  an  abandonment 
of  the  station  when  the  stopping  place  was 
moved  westward  376  feet?  Mocking  Bird 
lane  is  the  westward  boundary  of  appellees' 
land;  the  road  runs  through  their  prop- 
erty about  one-half  mile.  Mocking  Bird 
lane  is  a  turnpike,  and  a  number  of  su- 
burban homes  have  been  built  upon  it.  A 
majority  of  the  traveling  public  are  better 
served    by    the    station    being    at   Mocking 


filed,  the  court  said:  "Railroad  companies, 
in  order  to  fulfil  one  of  the  ends  of  their 
creation, — the  promotion  of  the  public  w^el- 
fare, — should  be  left  free  to  establish  and 
re-establish  their  depots  wheresoever  the  ac- 
commodation of  the  wants  of  the  public 
may  require." 

And  in  Mobile  &  O.  R.  Co.  v.  People,  132 
111.  669,  22  Am.  St.  Rep.  656,  24  N.  E.  643, 
it  was  held  that  a  railroad  will  not  be  com- 
pelled by  mandamus  to  continue  a  station 
at  a  point  in  a  town  at  which  it  had  previ- 
ously maintained  one,  where  it  had  opened 
a  station  at  another  point  which  was  more 
convenient  for  the  community  in  general 
and  for  the  railroad  company.  The  court 
in  this  case  pointed  out  the  distinction  be- 
tween cases  where  it  is  sought  to  relocate  a 
railroad  and  change  its  terminus  after  the 
road  and  terminus  have  been  established, 
and  cases  where  only  a  relocation  of  the 
station  is  desired.  The  case  of  People  ex 
rel.  .Walker  v.  Louisville  &  N.  R.  Co.  120 
111.  48,  10  N.  E.  657,  was  cited  as  an  example 
of  the  former  class  of  cases,  and  the  court 
said :  *'The  power  of  election  in  the  location 
of  the  Kne  of  the  railway,  referred  to  in 
People  ex  rel.  Walker  v.  Louisville  &  N.  R. 
Co.  Bupra,  results  from  the  franchise  grant- 
ed by  the  charter  to  exercise  the  right  of 
eminent  domain,  and  is  therefore  totally 
different  from  the  power  of  locating 
stations,  which,  from  its  very  nature,  is  a 
continuing  one." 

But  where  a  railroad  undertakes  at  the 
time  it  purchases  another  road  to  maintain 
a  line  wholly  within  the  state  between  two 
cities,  and  that  the  facilities  furnished  shall 
never  be  less  adequate  than  at  the  date  of 
the  purchase,  it  cannot  discontinue  a  station 
in  one  of  the  cities  referred  to,  located  at 
a  center  of  business  and  population  which 
is  over  a  mile  from  the  union  depot  in  the 
city,  and  in  a  portion  of  the  city  somewhat 
cut  off  from  the  section  contiguous  to  the 
union  depot,  and  operate  its  trains  so  that 
they  branch  off  at  a  station  beyond  the  one 
in  question,  and  go  out  of  the  state,  and  re- 
turn into  it  again  so  as  to  stop  only  at  the 
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union  depot,  it  appearing  that  the  com- 
munity where  the  discontinued  station  was 
located  was  unable  to  take  advantage  of 
the  increase  in  general  facilities  which  the 
railroad  claimed  to  furnish  under  the  new 
arrangement,  without  being  put  to  the  in- 
convenience of  delivering  and  receiving 
freight  a  mile  and  a  half  further  away  than 
formerly.  State  ex  rel.  Railroad  &  Ware- 
house Commission  v.  Northern  P.  R.  Co.  89 
Minn.  363,  96  N.  W.  297. 

And  where  a  railroad  located  and  main- 
tained a  station  at  a  place  which  for  over 
ten  years  remained  a  place  of  considerable 
importance,  it  cannot  after  the  decline  of 
such  place  discontinue  the  station,  and 
establish  another  3  miles  from  it  because 
such  point  is  more  convenient  for  stopping 
trains  on  account  of  the  grade,  where  the 
change  would  require  an  entire  change  of 
highways  in  the  place  referred  to,  and  com- 
pel those  who  had  settled  In  reliance  on  the 
location  of  the  first  station  to  travel  a  much 
greater  distance  to  reach  the  new  one. 
State  ex  rel.  Railroad  &  Warehouse  Com- 
mission V.  Northern  P.  R.  Co.  90  Minn.  277, 
96  N.  W.  81. 

The  right  to  relocate  a  station  was  iti- 
directly  involved  in  State  v.  Mobile,  J.  &  K. 
C.  R.  Co.  86  Miss.  172,  122  Am.  St.  Rep.  277, 
38  So.  732,  where  a  railroad  was  enjoined 
from  abandoning  a  part  of  its  old  line,  and 
adopting  a  new  location  which  would  bring 
the  new  depot  three  fourths  of  a  mile  dis- 
tant from  the  old  one,  although  it  would 
still  be  inside  the  limits  of  the  town. 

Statutory  provisions. 

The  matter  of  the  relocation  of  stations 
in  many  states  has  been,  expressly  regulated 
by  statute,  the  power  to  change  the  location 
being  generally  conferred  upon  the  railroad 
or  corporation  commissions. 

This  note  doe^  not  cover  the  power  of  such 
bodies  under  the  several  statutes,  but  in- 
cludes only  cases  dealing  with  their  effect 
upon  the  railroad's  rit^ht  to  act  in  such 
cases,  and  similar  matters  of  construction. 
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Bird  lane,  for  the  reason  that  persons  can 
then  reach  the  cars  at  the  public  highway. 
The  chief  objection  which  appellees  have 
to  the  change  appears  to  be  due  to  the  fact 
that  to  reach  the  new  stopping  place  they 
have  to  cross  a  ditch  on  their  land,  and  the 
bridge  over  this  sometimes  washes  away. 

The  prime  consideration  in  the  location 
of  stations  is  the  public  service.  The  cor- 
poration is  created  to  serve  the  public,  and 
how  it  may  best  serve  the  public  is  the 
first  consideration  in  matters  of  this  sort. 
In  TexM  &  P.  R.  Co.  v.  Scott,  37  L.R.A. 
94,  23  C.  C.  A.  424,  41  U.  S.  App.  624, 
77  Fed.  726,  it  was  held  that  a  contract  on 
the  part  of  a  railroad  company  to  estab- 
lish a  station  at  a  particular  point  is  not 
one  to  keep  it  there  forever,  but  is  subject 
to  the  general  contingencies  of  business  and 
the  public  interest,  and  that  the  company 


might  move  the  station  when  this  was  re- 
quired by  the  public  service.  The  same 
view  was  taken  by  this  court  in  the  case 
of  Elizabethtown  v.  Chesapeake  0.  &  S.  W, 
R.  Co.  94  Ky.  377,  22  S.  W.  609.  In  that 
case  the  town  of  Elizabethtown  had  sub- 
scribed $75,000  to  the  stock  of  the  Eliza- 
bethtown &  Paducah  Railroad  Company, 
upon  the  condition  that  ''the  company  built 
machine  shops  in  Elizabethtown,  and  if 
it  failed  to  do  so  the  subscription  to  be 
void."  The  company  built  machine  shops  at 
Elizabethtown,  and  maintained  them  until 
it  failed.  The  property  having  been  pur- 
chased at  the  decretal  sale  by  a  new  com- 
pany that  took  the  road  with  the  machine 
shops  at  Elizabethtown  this  company 
moved  them  to  Paducah,  atld  the  town  sued 
for  damages.  After  holding  ^that  the  town 
had  no  lien  on  the  road,  this  court,  deny- 


In  State  y.  Alabama  &  V.  R.  Co.  68  Miss. 
653,  9  So.  469,  it  was  held  that  the  mere 
changing  of  the  location  of  a  station  from 
one  part  of  a  city  to  another  did  not  come 
within  the  meaning  of  a  statute  forbidding 
the  abolishment  or  disuse  of  any  depot  when 
once  established,  without  the  consent  of  the 
railroad  commission. 

In  Atty.  Gen.  v.  Eastern  R.  Co.  137  Mass. 
45,  where  the  court  passed  upon  the  question 
of  whether  the  establishment  of  a  station  in 
the  same  town  and  neighborhood  as  the  old 
one,  and  the  discontinuance  of  the  latter,  was 
a  relocation  or  an  abandonment,  the  statute 
involved  provided  that  no  station  estab- 
lished for  five  years  should  be  abandoned 
without  the  consent  of  the  legislature,  and 
further  provided  that  "a  railroad  corpora- 
tion may  relocate  passenger  stations  and 
freight  depots  with  the  approval  in  writing 
of  Uie  board  and  of  the  city  council  of  the 
city  or  the  selectmen  of  the  town  in' which 
such  stations  or  depots  are  situated.''  The 
court  said:  ''The  policy  of  the  law  is  to 
prohibit  railroad  corporations  from  aban- 
doning stations  and  discontinuing  the  ac- 
commodations provided  for  the  people,  when 
the  station  has  existed  for  five  years,  with- 
out the  sanction  of  the  legislature,  but  to 
permit  them  to  make  minor  changes  in  the 
location  of  stations  upon  obtaining  the  sanc- 
tion of  the  board  of  railroad  commissioners 
and  of  the  city  council  or  selectmen.  No 
general  rule  of  law  applicable  to  all  cases 
can  be  laid  down,  as  to  what  change  of  a 
station  will  constitute  an  abandonment  or 
a  relocation.  Every  relocation  involves  in 
one  sense  an  abandonment  of  the  old  station, 
and  must,  almost  of  necessity,  be  attended 
with  inconyenience  to  some  persons.  It  was 
the  intention  of  the  legislature  to  leave  to 
the  decision  of  the  railroad  commissioners 
and  of  the  city  council  or  selectmen,  the 
question  whether  a  relocation  of  a  station 
proposed  by  a  railroad  corporation  should 
be  permitted." 

And    in    Cunningham   v.   Railroad    Com- 
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missioners,  158  Mass.  104,  32  N.  E.  959,  it 
was  held  under  the  above  statutory  pro- 
visions that  two  stations  in  the  same  town 
and  neighborhood  which  were  less  than  1,500 
feet  apart  might  be  relocated  at  a  point 
nearly  central  between  them,  at  the  same 
time  and  in  the  same  proceeding. 

In  State  v.  New  Haven  &  N.  Co.  42  Conn. 
56,  where  the  question  involved  was  whether 
the  commissioners'  approval  to  discontinue 
two  stations  near  together,  and  establish  a 
single  intermediate  station,  was  condition- 
al, it  was  impliedly  held  that  the  railroad, 
with  the  consent  of  the  commissioners,  could 
make  such  a  change. 

Where  a  railroad  which  had  maintained 
a  station  about  midway  between  two  others 
14  miles  apart  abolished  the  station,  and 
established  two  others,  so  as  to  divide  the 
14  miles  into  three  nearly  equal  parts,  an 
order  of  the  railroad  commissioners  requir- 
ing the  maintenance  of  the  original  station 
is  unreasonable,  where  it  appears  that  the 
people  of  the  territory  would  be  better  ac- 
commodated with  the  two  stations,  and  that 
the  new  arrangement  would  tend  to  increase 
the  traffic  of  the  railroad,  which  was  not  at 
the  time  on  a  paying  basis.  State  y.  Des 
Moines  &  K.  C.  R.  Co.  87  Iowa,  644,  54  N. 
W.  461. 

In  Dewey  y.  Atlantic  Coast  Line  R.  Co. 
142  N.  C.  392,  55  S.  E.  292,  where  a  statute 
empowered  the  corporation  commission, 
when  practicable  and  under  certain  limi- 
tations, to  require  railroads  to  construct  and 
maintain  union  depots,  it  was  held  that  a 
union  station  might  be  located  at  the 
terminus  of  an  important  and  much  fre- 
quented street  of  the  city,  at  a  point  210 
feet  from  the  corporate  line,  and  within  four 
blocks  of  the  old  depot,  and  within  the  police 
jurisdiction  of  the  city,  the  corporation  com- 
mission having  found  that  such  location  was 
accessible  and  available  to  the  three  rail- 
ways inyolved,  and  that  the  grounds  were 
ample  for  the  purposes  required,  and  safer 
than  the  old  site.  J.  T.  W. 
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ing  a  recovery,  said:  "But  it  seem  to  ufl 
very*  clear  that  no  obligation  was  ever  im- 
posed  upon  appellee,  by  either  the  act  au- 
thorizing it  to  purchase  the  property,  or 
by  its  contract  of  purchase,  to  continue 
indefinitely,  or  for  any  length  of  time,  use 
of  machine  shops  .  at  Elizabeth  town.  Ac- 
cording to  the  terms  prescribed,  there  was  a 
literal  performance  of  the  conditions  upon 
which  the  subscription  of  stock  was  made 
on  behalf  of  Elizabethtown,  when  the  ma- 
chine shops  were  built  there.  And,  in  the 
absence  of  language  showing,  or  from  which 
it  can  be  fairly  implied,  it  was  intended  for 
the  machine  shops  to  permanently  remain 
and  be  operated  there,  without  regard  to 
public  convenience  and  necessity,  certainly 
an  action  brought  more  than  fifteen  years 
after  the  transaction  should  not  be  main- 
tained against  a  bona  fide  purchaser  of  the 
property,  either  for  damages  or  other  re- 
lief, upon  the  ground  the  machine  shops 
have  been  disused  at  that  place." 

In  the  case  before  us  there  was  no  con- 
tract betwen  James  Callahan  aYid  the  rail- 
road   company    that    a    station    should    be 
put   on    his    land.     The    station    was    put 
there   merely   because    it   was   the    proper 
place  for  it  under  the  conditions  then  exist- 
ing.    Appellees  plant  their  whole  claim  to 
relief   upon   the   ground   that,   the   station 
having    been    maintained    there    for    over 
thirty  years,  it  cannot  be  abandoned;   but 
if  a  mere  removal  of  the  stopping  point 
376   feet   is   not   an    abandonment   of   the 
station  their  action  cannot  be  maintained. 
In  Mississippi,  where  the  statute  is  similar 
to  ours,  a  railroad  company  moved  its  sta- 
tion in  Vicksburg  from  one  point  to  an- 
other  in   the   city;    the  new   point  being 
more-  convenient   to   the    public   than   the 
old  one.     The   railroad   commission  made 
an  order  requiring  the  company  to  main- 
tain the  old  station.     The  court  in  State 
V.  Alabama  &  V.  R.  Co.  68  Miss.  659,  0 
So.  469,  held  that  the  mere  removal  of  the 
station  from  one  point  to  another  was  not 
abandonment.     It  said:  'llie  mere  site  of 
the  station  house  for  passengers  has  been 
changed,   or  is   threatened  to  be  changed, 
but  the  change  of  the  site  of  the  station 
house  for  passengers  from  one  spot  to  an- 
other in  the  same  town,  for  reasons  of  con- 
venience   or    business    necessity    or    public 
good,  is  not  the  abolishment  or  disuse  of 
the  depot  in   such  town.     The  legislative 
purpose  was  to  prevent  towns  and  commu- 
nities being  deprived  of  the  uses  and  bene- 
fits of  depots  in  their  midst,  after  the  same 
had  been  once  established,  at  the  pleasure 
or  caprice  of  railroad  companies.    It  needs 
no  argument   to   demonstrate  the   distinc- 
tion  between   abolishing   a   depot, — ^wiping 
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it  out  of  existence, — and  merely  changing 
its  site  in  the  same  town,  in  order  to  ren- 
der its  existence  more  beneficial.  We  must 
not  suppose  the  legislature  intended  to 
clothe  the  railroad  commission  with  the 
power  to  fix  unalterably  the  sites  of  sta- 
tion houses  in  particular  spots,  in  the  ab- 
sence of  an  express  declaration  to  that 
elTect;  nor  are  we  warranted,  by  any  knoMii 
rules  of  construction,  in  holding  that  rail- 
roads are  forbidden  to  make  convenient 
changes  of  sites  for  station  houses  in  a  par- 
ticular community,  because  they  are  for- 
bidden to  abolish— wipe  out  of  existence — 
or  discontinue  the  use  of  a  depot  at  all 
in  such  community.  The  proposed  change 
of  site  only  may  be  made,  we  think,  when 
the  public  interest  and  the  interests  of  the 
railroad  company  concur  in  demanding  it. 
provided  the  new  site  selected  be  not 
inconvenient  or  inaccessible." 

The  same  distinction  was  pointed  out 
by  the  supreme  court  of  Massachusetts  in 
Atty.  Gen.  v.  Eastern  R.  Co.  137  Mass.  45, 
and  Cunningham  v.  Railroad  Comrs.  153 
Mass.  104,  32  N.  £.  959.  See  also  Chicago 
&  E.  I.  R.  Co.  v.  People,  222  III.  396.  78 
X.  E.  784.  We. think  the  distinction  is  a 
sound  one.  The  purpose  of  locating  a 
station  is  to  serve  the  public  in  the  lo- 
cality. To  move  the  stopping  place  of  the 
cars  three  or  four  hundred  feet,  the  better 
to  serve  the  public,  is  not  to  abandon  the 
station,  but  to  improve  it.  To  illustrate, 
if  a  city  should  be  built  about  a  railway 
station,  and  streets  should  be  run  across 
the  track,  so  that  trains  standing  at  the 
usual  stopping  place  would  obstruct  travel 
on  the  streets,  who  would  say  that  to  move 
the  stopping  place  300  feet,  to  avoid  ob- 
structing the  street,  was  an  abandonment 
of  the  station?  Or,  if  one  railroad  should 
be  built  across  another  at  one  of  its  sta- 
tions, and  to  stop  the  cars  at  the  estab- 
lished point  would  require  them  to  be 
across  the  track  of  the  other  road  while 
standing  at  the  station,  could  it  be  main- 
tained that  a  change  of  the  stopping  place 
three  or  four  hundred  feet,  to  avoid  this 
danger  to  life,  would  be  unwarranted  un- 
der the  statute  with  the  consent  of  the 
railroad  commission!  While  railway  sta- 
tions may  not  be  abandoned  contrary  to 
the  statute,  reasonable  changes  may  be 
made  in  them  for  the  better  service  of  the 
public,  and  the  removal  of  a  stopping  point 
376  feet  is  not  an  abandonment  of  a  station, 
within  the  meaning  of  the  statute. 

Judgment  reversed,  and  cause  remanded 
to  the  Circuit  Courts  with  directions  to  dis- 
miss  the   petition. 

Miller,  J.,  not  sitting. 
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(201  N.  Y.  167,  94  N.  E.  666.) 

Note  —  demand  by  telephone  —  soffl- 
clency. 

A  demand  by  telephone  of  the  maker  for 
payment  of  a  note  which  is  payable  at  the 
maker's  residence  is  not  a  sufficient  pre- 
sentment to  charge  the  indorser  thereon, 
although  the  one  making  the  demand  has 
the  instrument  in  his  possession  at  the 
time  the  demand  is  made. 

(March  3,  1911.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  (Su- 
preme Court,  Fourth  Department,  affirm- 
ing a  judgment  of  a  Trial  Term  for  Erie 
County  in  plaintifiTs  favor  in  an  action  on 
a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  T.  Ryan,  for  appellant: 

The  telephonic  conversation  between  the 
employees  of  the  bank  and  the  maker  here- 
in did  not  constitute  a  due  presentment  of 
said   note   at  the   place  of  payment. 

C.  C.  Thompson  &  W.  Co.  v.  Appleby,  6 
Kan.  App.  680,  48  Pac.  933;  Parker  v. 
Stroud,  98  N.  Y.  379,  50  Am.  Rep.  ^5; 
National  H.  River  Bank  v.  Kinderhook  i^ 
H.  R.  Co.  17  App.  Div.  232,  45  N.  Y  Supp. 


Note. ^'Validity  of  presentment  of  hiU 
or  note  by  telephone. 

The  validity  of  an  acknowledgment  or 
oath  taken  over  the  telephone  is  discussed 
in  a  note  to  Wester  v.  Hurt,  30  L.R.A. 
(N.S.)    358. 

A  careful  search  has  failed  to  disclose 
any  case,  outside  of  Gilpin  v.  Savage,  upon 
the  question  whether  a  demand  over  the 
telephone  is  a  sufficient  presentation  of  a 
bill  or  note. 

In  a  note  to  Citizens'  Bank  v.  First  Nat. 
Bank,  13  Ij.R.A.(N.S.)  303,  on  the  subject 
of  the  necessity  of  actual  presentation  of 
commercial  paper  to  effect  its  dishonor,  it 
is  said  that  the  great  majority  of  the  cases 
hold  that  "there  must  be  an  actual  exhibi- 
tion of  the  bill  or  note  or  other  commercial 
paper,  and  a  demand  for  the  payment  there- 
of, in  order  to  effect  its  dishonor,  notice  of 
which  the  holder  should  give  in  order  to 
charge  those  secondarily  liable;  or  at  least 
a  demand  sufficient  to  charge  those  parties 
cannot  be  made  by  a  person  unless  he  has 
the  paper  in  his  possession,  so  that  it  may 
be  delivered  up  immediately  if  payment 
thereon  shall  be  made."  And  so  the  court 
in  Gnf  IN  v.  Savage,  being  of  the  opinion 
that  the  valid  presentment  of  the  paper 
required  that  the  holder  should  come  into 
the  actual  presence  of  the  maker  in  making 
his  demand,  in  order  that  he  might  ex- 
hibit it  if  called  upon  to  do  so,  and  sur- 
render it  if  paid,  decides  that  a  presentment 
over  the  telephone  is  not  sufficient. 

The  court  in  this  decision  reverses  the 
conclusion  reached  in  the  same  case  in  60 
Misc.  605,  112  N.  Y.  Supp.  802,  affirmed  in 
132  App.  Div.  948,  118  N.  Y  Supp.  1108. 
But  since  the  actual  and  formal  presenta- 
tion of  notes  has  been  held  unnecessary  to 
charge  the  indorser  under  many  varying 
circumstances,  as  where  the  maker  dies  be- 
fore the  maturity  of  the  note,  and  no  repre- 
sentative of  his  estate  has  been  appointed; 
or  where  the  maker  has  absconded,  or  re- 
moved from  the  state  and  taken  up  his 
domieil  in  another  state  or  country, — 
the  language  of  Wheeler,  J.,  in  60  Misc. 
605,  supra,  on  the  question  as  to  whether 
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the  maker,  by  his  conduct,  did  not  waive 
the  actual  presentation  of  the  note,  is  not 
entirely  without  merit.  He  said:  "Was 
the  note  in  this  case  presented  at  No.  507 
Prospect  avenue,  the  place  of  payment 
named  in  the  note,  within  the  reasonable 
meaning  of  the  statute?  We  think  it  was, 
At  the  time  of  the  conversation  between  the 
maker  and  the  bank  officials  over  the  tele- 
phone, the  maker  was  actually  at  the  place 
of  payment.  The  talk  was  immediately  be- 
tween him  and  the  holder  of  the  note.  For 
every  purpose  of  demand  and  refusal,  it 
was  just  as  effective  as  though  the  conver- 
sation had  taken  place  between  the  parties 
when  all  were  within  the  walls  of  the  house 
itself.  The  maker  knew  perfectly  well  that 
a  demand  was  then  and  there  made  upon 
him  for  the  payment  of  the  note  in  ques- 
tion, and  he  was  then  and  there  called  upon 
to  act.  He  did  act,  and  treated  it  as  a  de- 
mand for  payment,  and  declined  to  pay» 
He  did  not  question  the  mode  or  manner  of 
presentment,  but  declared  his  inability  to 
meet  the  note,  and  made  claim  to  some  ar- 
rangement for  its  renewal.  ^Of  course,  the 
maker  had  the  right  to  have  insisted  on  the 
exhibition  of  the  note  to  him,  as  evidence 
of  the  bank's  authority  to  collect.  That 
right  was  a  right,  however,  personal  to  the 
maker,  and,  by  not  demanding  its  produc- 
tion, he  waived  it.  If,  on  demand  of  pay- 
ment, exhibition  of  commercial  paper  is  not 
asked,  and  a  party  to  whom  demand  is 
made  declines  to  pay  on  other  grounds,  a 
mere  formal  presentation  by  actual  exhi- 
bition of  the  paper  will  be  considered 
waived." 

And  then  upon  the  validity  of  a  tele- 
phonic presentation,  the  same  learned  jus- 
tice continued:  "It  seems  to  the  court  that 
all  the  essentials  of  a  good  presentation 
were  met.  It  was  made  on  the  day  of  the 
maturity  of  the  note.  The  note  was  de- 
scribed to  the  maker,  in  a  conversation  with 
the  maker  at  the  place  of  payment ;  payment 
was  asked  and  declined.  So  far  as  the 
maker  was  concerned,  all  that  he  required 
was  done.  The  indorser  could  not  well  de- 
mand more  for  his  own  actual  protection. 
All   that   remains   to   the   indorser   is  the 
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588 ;  Barnes  v.  Vaughan,  6  R.  I.  259 ;  Pierce 
V.  Whitney,  29  Me.  188;  Stuckert  v.  An- 
derson, 3  Whart.  116. 

Mr.  John  M.  Hull,  with  Mr.  Aaron 
Fybush,  for  respondent: 

If,  on  demand  of  payment,  the  exhibi- 
tion of  the  note  is  not  asked  for,  and  the 
party  on  whom  demand  is  made  declines 
to  pay  -  on  > other  grounds,  a  more  formal 
presentment  by  actual  exhibition  of  the 
note  will  be  considered  as  waived. 

1  Dan.  Neg.  Inst.  5th  ed.  §  654;  Lock- 
wood  V.  Crawford,  18  Conn.  361;  King  v. 
Crowell,  61  Me.  244,  14  Am.  Rep.  560; 
Porter  v.  Thom,  40  App.  Div.  34,  57  N. 
Y.  Supp.  479,  affirmed  in  167  N.  Y.  584, 
60  N.  E.  1119;  Waring  v.  Betts,  90  Va. 
51,  44  Am.  St.  Rep.  890,  17  S.  E.  739;  Nor- 
ton, Bills  &  Notes,  §  140;  Etheridge  v. 
Ladd,  44  Barb.  69;  Ocean  Nat.  Bank  v. 
Fant,  50  N.  Y.  475;  Crandall  v.  Schroeppel, 
1  Hun,  557;  Freeman  v.  Boynton,  7  Mass. 
483;  Draper  v.  Clemens,  4  Mo.  52;  Nailor 
V.  Bowie,  3  Md.  251;  Fisher  v.  Beckwitb, 
19  Vt  31,  46  Am.  Dec.  174;  FuUerton  ▼. 
Bank  of  United  States,  1  Pet.  1604,  7  L. 
ed.   280. 

The  demand  of  payment  by  means  of  the 
telephone  and  written  notice  of  nonpayment 
constitute  a  due  presentment  and  demand 
of  payment  of  the  maker,  so  as  to  bind  the 
indorser. 

1  Elliott,  Ev.  §  233;  Miles  v.  Andrews, 
153  111.  262,  38  N.  E.  644;  Globe  Print- 
ing Co.  y.  Stahl,  23  Mo.  App.  451;  Jones 
Teleg.  Cos.  §  679 ;  Young  v.  Seattle  Transfer 
Co.  33  Wash.  225,  63  L.R.A.  988,  99 
Am.  St.  Rep.  942,  74  Pac.  375;  Wolfe  v. 
Missouri  P.  R.  Co.  97  Mo.  473,  3  L.R.A. 
539,  10  Am.  St.  Rep.  331,  11  S.  W.  49; 
Rock  Island  &  P.  R.  Co.  v.  Potter,  36  IlL 


App.  590;  Guest  v.  Hannibal  &  St.  J.  R. 
Co.  77  Mo.  App.  258;  Murphy  v.  Jack,  142 
N.  Y.  215,  40  Am.  St.  Rep.  590,  36  N.  E. 
882;  People  v.  Ward,  3  N.  Y.  Crim.  Rep. 
483;  Deering  v.  Shumpik,  67  Minn.  348, 
69  N.  W.  1088;  Shawyer  v.  Chamberlain, 
113  Iowa,  742,  86  Am.  St.  Rep.  411,  84  N. 
W.  661;  Oskamp  v.  Gadsden,  36  Neb.  7, 
17  L.R.A.  440,  37  Am.  St.  Rep.  428,  52  N. 
W.  718;  Missouri  P.  R.  Co.  v.  Heidenheim- 
er,  82. Tex.  195,  27  Am.  St.  Rep.  861,  17  S. 
W.  608;  J.  Obermann  Brewing  Co.  v.  Ad- 
ams, 35  111.  App.  540;  Kimbark  v.  Illinois 
Car  &  Equipment  Co.  103  111.  App.  632; 
C.  C.  Thompson  &.  W.  Co.  v.  Appleby,  5  Kan. 
App.  680,  48  Pac.  933;  Reed  v.  Burling- 
ton, C.  R.  A  N.  R.  Co.  72  Iowa,  166,  2  Am. 
St.  Rep.  243,  33  N.  W.  451 ;  Godair  v.  Ham 
Nat.  Bank,  225  111.  572,  116  Am.  St.  Rep. 
172,  80  N.  E.  407,  8  A.  &  E.  Ann.  Cas.  447; 
Southwark  Nat.  Bank  v.  Smith,  7  Pa.  Dist. 
R.  182;  Banning  v.  Banning,  80  Cal.  271, 
13  Am.  St.  Rep.  156,  22  Pac.  210. 

Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  brought  against  the  indors- 
er of  a  promissory  note  made  payable  at 
a  particular  place  designated  by  street 
and  number,  which  was  the  residence  of  the 
maker.  The  only  question  in  the  case  is 
whether  the  presentment  to  the  maker  was 
sufficient  to  charge  the  indorser.  At  the 
maturity  of  the  note  it  was  in  the  hands 
of  the  Columbia  National  Bank,  which 
was  located  about  2  miles  from  the  maker's 
residence,  in  Buffalo.  After  some  delays 
the  cashier  of  the  bank  succeeded  in  call- 
ing up  the  maker  at  his  place  of  residence. 
He  stated  to  him  that  the  bank  held  the 
note,  and  the  further  conversation  between 


purely  technical  ground  of  a  failure  to 
produce  the  note  itself  at  the  house,  .  .  . 
which  would  have  resulted  in  the  same  re- 
fusal of  payment  made  over  the  telephone. 
.  .  .  The  telephone  is  simply  an  instru- 
ment by  which  two  persons  may  talk  di- 
rectly to  each  other.  Suppose  the  holder  of 
a  note  should  call  to  the  maker  from  across 
a  street  as  the  maker  stood  in  his  doorway, 
and  notify  him  that  he  had  his  note  and 
ask  payjnent.  Would  not  such  a  demand 
be  deemed  in  law  a  proper  presentment,  al- 
though the  street  separated  the  person  hold- 
ing the  note  and  the  actual  place  of  pay- 
ment? Can  it  make  any  substantial  dif- 
ference because  the  person  holding  the  note 
happens  to  be  some  blocks  away,  pro- 
vided he  is  able  to  reach  the  maker  over 
the  telephone,  and  talk  directly  to  him  in 
that  way?  The  law  simply  requires  sub- 
stantial compliance  in  reference  to  proper 
presentment,  and  will  not  strain  to  find 
grounds  for  releasing  an  indorser  where 
there  has  been  such  a  substantial  compli- 
ance, and  anv  omission  to  observe  the  more 
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technical  rules  does  not  work  to  the  preju- 
dice of  the  indorser." 

In  C.  C.  Thompson  &  W.  Co.  v.  Appleby, 

5  Kan.  App.  680,  48  Pac.  933,  it  was  sought 
to  charge  an  indorser  of  a  promissory  note 
with  liability  by  a  notice  of  dishonor  com- 
municated by  telephone.  The  coilrt  held 
that,  to  charge  an  indorser  in  this  fashion, 
it  must  clearly  appear  that  the  person  re- 
sponding was'  the  indorser  himself,  and 
where  the  only  evidence  of  the  giving  of 
such  notice  was  the  testimony  of  a  wit- 
ness that  he  called  up  the  office  of  the  in- 
dorser, and  did  not  know  whether  or  not  it 
was  the  indorser  or  his  bookkeeper,  or 
either  of  them,  that  responded,  it  was  held 
not  to  be  error  to  sustain  a  demurrer  to 
this  testimony  as  furnishing  no  evidence 
that  notice  of  dishonor  was  given. 

In  this  connection,  see  note  to  Planter's 
Cotton   Oil    Co.   V.    Western   U.   Teleg.    Co. 

6  L.R.A.(N.S.)  1180,  as  to  necessity  and 
sufficiency  of  foundation  for  admission  of 
conversation  or  communication  by  tele- 
phone. E.  M.  S. 
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the  parties  we  will  assume  to  be  suflBcient 
to  establish  a  demand  for  its  payment, 
and  refusal  or  statement  of  inability  on 
the  part  of  the  maker  to  comply  with  the 
demand.  The  cashier  had  the  note  in  his 
possession  when  the  demand  was  made,  and 
the  maker  made  no  request  to  see  it  or  for 
its  production,  but  stated  he  would  call 
at  the  bank,  which  he  did  a  short  time  sub- 
sequently. What  then  transpired  between 
the  parties  does  not  appear. 

By  §  116  of  the  negotiable  instruments  law 
an  indorser  engages  that  on*  due  present^ 
ment  a  note  or  bill  will  be  paid,  and  that 
if  it  be  dishonored,  and  if  the  necessary 
proceedings  on  dishonor  be  duly  taken,  he 
will  pay  the  amount  thereof  to  the  holder; 
by  §  130  presentment  for  payment  is  nec- 
essary in  order  to  charge  the  indorser;  by 
§  132  presentment,  to  be  sufficient,  must 
be  made  at  a  proper  place  as  defined  in 
the  act;  and  by  §  133  presentment  is  made 
at  a  proper  place  where  a  place  of  payment 
is  specified  in  the  instrument,  and  it  is 
there  presented.  These  statutory  provisions 
seem  to  be  a  mere  re-enactment  of  the  com- 
mon law  as  it  has  hitherto  obtained  in  this 
state,  with  the  possible  exception  that  they 
may  have  altered  the  rule  that,  where  no 
possible  damage  could  occur  to  the  indor- 
ser by  the  failure  to  make  proper  present- 
ment, he  was  not  discharged  by  such  fail- 
ure, which  exception,  however,  was  of 
the  most  limited  character;  mere  insolven- 
cy of  a  party  primarily  liable  on  the  in- 
strument not  being  sufficient  to  create  it. 
Smith  V.  Miller,  62  N.  Y.  645. 

It  seems  to  us  entirely  clear  that  no 
proper  presentment  of  the  note  was  made. 
Presentment  of  a  note  and  demand  of  pay- 
ment must  be  made  by  actual  exhibition 
of  the  instrument  itself,  or  at  least  the  de- 
mand should  be  accompanied  by  some  clear 
indication  that  the  instrument  is  at  hand, 
ready  to  be  delivered,  and  such  must  really 
be  the  case.  Dan.  Neg.  Inst.  §  664.  While 
it  may  not  be  necessary  to  actually  pro- 
duce the  note,  if  the  maker  refuses  to  pay 
it,  it  must  be  there  at  the  place  for  pre- 
sentment; otherwise,  the  presentment  is  in- 
sufficient. Story,  Promissory  Notes,  §  243; 
Freeman  v.  Boynton,  7  Mass.  483;  Wood- 
bridge  ▼.  Brigham,  13  Mass.  666.  The  rea- 
soning of  Chief  Judge  Ruger  in  the  case  of 
Parker  v.  Stroud,  98  N.  Y.  379,  384,  60  Am. 
Rep.  685,  clearly  points  out  the  reason  for 
the  rule.  The  action  was  against  the  in- 
dorser of  a  demand  note,  who  pleaded  the 
statute  of  limitations,  relying  upon  a  de- 
mand for  payment  made  on  the  maker  by 
mail.  It  •  was  held  the  demand  was  in- 
sufficient to  set  the  statute  running.  It 
was  said:  "A  demand  of  payment  at  the 
place  named  is  an  essential  part  of  the 
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contract  so  far  as  the  indorser  is  concerned, 
and  no  right  of  action  accrues  to  the  holder 
until  'after  demand  has  been  made  in  strict 
compliance  with  the  terms  of  the  contract, 
and  due  notice  given  of  the  default.'  .  .  . 
It  is  essential  to  the  validity  of  a  demand 
that  it  shall  be  made  by  a  person  authorized 
to  receive  payment  and  deliver  the  instru- 
ment upon  which  it  is  founded,  and  the  per- 
son upon  whom  it  is  made  must  then  be 
afforded  an  opportunity,  by  immediate  pay- 
ment or  performance,  to  protect  himself 
from  the  consequences  of  a  breach  of  con- 
tract." So  necessary  is  it  that  the  demand 
be  made  at  the  place  speoified  in  the  in- 
strument, in  order  that  the  indorser  may 
be  charged,  that  the  addition  to  a  promis- 
sory note  payable  generally  of  words  spec- 
ifying a  particular  place  of  payment  is 
held  to  be  a  material  alteration  of  a  con- 
tract, which  of  iteef  discharges  the  indor- 
ser. Woodworth  v.  Bank  of  America,  19 
Johns.  391,  10  Am.  Dec.  239. 

The  counsel  for  the  respondent  seeks  to 
sustain  the  judgment  below  on  two  propo- 
sitions: First,  that  a  demand  over  the 
telephone  on  the  maker,  at  the  place  speci- 
fied in  the  note,  is  the  same  as  a  demand 
at  that  place  by  ordinary  speech;  second, 
that  the  possession  of  the  note  by  the  cash- 
ier was  sufficient  to  make  the  demand  a 
proper  one.  The  truth  of  the  first  proposi- 
tion as  a  general  rule  may  be  conceded; 
but  the  argument  ignores  the  fact  that  a 
valid  presentment,  as  hitherto  pointed  out, 
consists  of  something  more  than  mere  de- 
mand. It  requires  personal  attendance  at 
the  place  of  demand  with  the  note,  in  read* 
iness  to  exhibit  it  if  required,  and  to  re- 
ceive  payment  and  surrender  it  if  the  debt- 
or is  willing  to  pay.  The  counsel  cites 
several  cases  in  which  it  is  said  that  the 
possession  of  the  instrument  by  the  person 
making  the  demand  is  sufficient,  although 
it  is  not  actually  exhibited.  These  state- 
ments were  entirely  accurate  when  made, 
before  the  general  use  of  the  telephone. 
When  demand  is  made  by  ordinary  human 
vocal  power,  unaided  by  mechanical  device, 
it  is  plain  that  the  person  making  the  de- 
mand is  necessarily  present  at  the  place 
at  which  the  demand  is  made,  and  if  the 
instrument  is  in  his  possession  the  pres- 
ence of  the  instrument  is  equally  clear. 
The  statement,  if  now  inaccurate,  is  so 
by  the  use  of  the  telephone.  If  the  theory 
on  which  the  decisions  of  the  courts  below 
have  proceeded  is  to  prevail,  it  is  difficult 
to  see  why  a  valid  presentment  of  a  note 
payable  in  Buffalo  might  not  be  made  over 
the  telephone  from  New  York;  or,  if  that 
is  to  be  deemed  too  great  a  distance,  where 
shall  the  line  between  a  sufficient  and  in- 
sufficient    demand     and     presentment    be 
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drawn?  Will  a  demand  for  payment  of  an 
instrument  payable  in  Buffalo  be  good  if 
made  at  Batavia,  and  bad  if  made  at  Roch- 
ester ? 

The  judgment  appealed  from  should  be 
reversed,  and  new  trial  ordered;  costs  to 
abide  the  eyent. 

Gray,  Vann,  Werner,  Willard  Bart- 
lett,  and  Chase,  JJ.,  concur.  Haight,  J., 
absent. 


TENNESSEE  SUPRE3fE  COURT. 

MEMPHIS  HOTEL  COMPANY 

V. 

S.    D.   HILL   and    Wife. 

(—  Tenn.  — ,  136  S.  W.  997.) 

Innkeeper   —   establishing   relation    of 
guests  —  failure  to  register. 

A  traveler  who  is  met  at  the  door  of  an 
inn  by  a  servant  of  the  establishment,  and 
delivers  to  him  his  baggage,  which  is  placed 
with  that  of  other  guests,  and  who  repairs 
to  the  dining  room,  where  he  is  served  with 
food  for  which  he  pays  the  customary  price, 
is  a  guest,  for  the  safety  of  whose  baggage 
the  innkeeper  is  responsible,  although  he 
does  not  register  or  notify  the  clerk  or  other 
officer  of  his  intention  to  become  a  guest,  or 
give  any  directions  as  to  the  care  of  his 
baggage. 

(April  22,  1911.) 


PETITION  for  write  of  certiorari  and 
supersedeas  to  review  a  decree  of  the 
Court  of  Civil  Appeals  reversing  a  decree  of 
the  Chancery  Court  for  Shelby  County  in 
complainants'  favor,  and  dismissing  their 
bill  filed  to  recover  for  the  loss  of  certain 
baggage  while  in  the  possession '  of  the  de- 
fendant company,  and  while  complainants 
were  guests  at  its  hotel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fitzhugh  &  Biggs  and  Thomas 
A.  Evans  for  petitioners. 

Mr.  Caruthfers  Ewing,  for  respondent: 

The  relation  of  landlord  and  guest  must 
exist  before  there  is  any  liability  imposed 
upon  the  landlord,  and,  conversely,  before 
any  right  of  lien  is  given  to  him. 

Ingallsbee  v.  Wood,  33  N.  Y.  677,  88  Am. 
Dec.  409;  Wandell,  Inns,  Hotels  &  Board- 
ing Houses,  179;  Schouler,  Bailments  & 
Carriers,    art.   282. 

Every  service  that  complainants  entered 
the  hotel  intending  ^to  receive  could  as  well 
have  been  rendered  by  the  hotel  company 
in  its  capacity  of  restaurateur  as  innkeeper. 
If  they  went  into  the  hotel  with  the  ex- 
pectation of  receiving  the  former  service, 
there  is  no  liability. 

Block  V.  Sherry,  43  Misc.  342,  87  N.  Y. 
Supp.  IGO;  Lewis  v.  Hitchcock,  10  Fed.  4; 
Walpert  v.  Bohan,  126  Ga.  532,  6  L.R.A. 
(N.S.)  828,  115  Am.  St.  Rep.  114,  55  S.  E. 
181,  8  A.  &  E.  Ann.  Cas.  89;  Schouler,  Bail- 
ments &  Carriers,  3d  ed.  art.  280;  16  Am. 


Note.  ~- Innkeepers ;  when  is  the  rela- 
tion of  immfceeper  and,  ffuest  ini- 
tiated. 

This  note  deals  merely  with  the  question 
as  to  the  time  when  the  relation  of  innkeep- 
er and  guest  commences,  and  does  not  touch 
the  general  question  of  who  may  be  a  guest, 
or  the  character  of  entertainment,  or  kind 
of  contract  essential  to  that  relation.  In 
other  words,  it  assumes  the  existence,  pres- 
ent or  future,  of  all  the  conditions  essential 
to  the  relation,  and  merely  inquires  as  to 
when  the  relation  is  initiated. 

In  the  United  States  it  has  been  decided 
that  the  relation  of  innkeeper  and  guest  be- 
gins when  a  traveler  intending  to  stop  at  a 
hotel  delivers  his  baggage  over  to  the  porter, 
though  the  porter  receives  the  baggage  out- 
side the  hotel.  Coskery  v.  Nagle,  83  Ga. 
696,  6  L.R.A.  483,  20  Am.  St.  Rep.  333,  10 
S.  E.  491;  Sasseen  v.  Clark,  37  Ga.  242; 
Williams  v.  Moore,  69  111.  App.  618;  Eden 
▼.  Drey,  75  111.  App.  102. 

According  to  Fraser  v.  McGibbon,  10  Ont. 
Week.  Rep.  54,  the  rule  in  England  and  On- 
tario is  that  the  relation  of  innkeeper  and 
guest  commences  the  moment  the  person 
presents  himself,  and  is  accepted.  "While 
the  presenting  of  himself,"  says  the  court, 
'*must  be  a  positive  act  on  the  part  of  the 
would-be-guest,  the  acceptance  on  the  part 
of  the  innkeeper  need  not  be;  in  fact,  the 
mere  want  of  active  objection  on  the  part 
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of  the  innkeeper  to  the  person  so  presenting 
himself  may  be  .taken  as  evidence  that  the 
innkeeper  has  accepted  him  as  guest,  so  that 
if  a  person  goes  to  an  inn  as  a  wayfarer  or 
traveler  with  the  intention  of  becoming  a 
guest,  which  intention  may  be  evidenced 
only  by  the  act  of  the  person  in  so  present- 
ing himself,  and  the  innkeeper  does  not  ac- 
tively object  to  or  refuse  him  at  once,  it 
may  well  be  that  he,  on  the  very  moment  of 
such  presentation  and  nonobjection,  becomes 
the  accepted  guest  of  the  landlord  at  his  inn, 
and  then  the  relation  of  landlord  and  guest 
with  all  its  rights  and  liabilities  is  instant- 
ly established  between  them." 

So,  in  Wright  v.  Anderton  [1909]  1  K.  B. 
209,  78  L.  J.  K.  B.  N.  S.  165,  100  L.  T. 
N.  S.  123,  26  Times  L.  R.  156,  53  Sol.  Jo. 
135,  it  was  said  that  the  relation  of 
innkeeper  and  guest  arises  so  soon  as  the 
traveler  enters  the  inn  with  the  intention  of 
using  it  as  an  inn,  and  is  received  on  that 
basis  by  the  innkeeper. 

In  Beale  v.  Posey,  72  Ala.  323,  it  is  held 
that  when  the  character  of  traveler  or  mere 
transient  or  temporary  visitor  exists,  and 
is  retained,  the  relation  of  guest  and  inn- 
keeper exists. 

So,  in  Pinkerton  ▼.  Woodward,  33  Cal. 
557,  91  Am.  Dec.  657,  it  is  held  tBat  where 
a  person,  by  the  means  usually  employed  in 
that  business,  liolds  himself  out  to  the 
world  as  an  innkeeper,  and  in  that  capacity 
is  accustomed  to   receive  travelers  as   hia 
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&  Eng.  Enc.  Law,  2d  ed.  p.  609;  Van  Zile, 
Bailments  &  Carriers,  art.  333;  Arcade 
Hotel  Co.  V.  Wiatt,  44  Ohio  St.  32,  68  Am. 
Uep.  785,  4  N.  E.  398;  Gastenhofer  v.  Clair, 
10  Daly,  265;  Carter  v.  Hobbs,  12  Mich. 
52,  83  Am.  Dec.  762. 

One  cannot  become  the  guest  of  a  hotel 
unless  he  procures  some  accommodations 
there. 

Tulane  Hotel  Co.  t.  Holohan,  112  Tenn. 
214,  105  Am.  St.  Rep.  930,  79  S.  W.  113,  2 
A.  &  E.  Ann.  Cas.  345;  Brewer  v.  Caswell, 
132  Ga.  663,  23  L.R.A.(N.S.)  1107,  131 
Am.  St.  Rep.  216,  64  S.  £.  674,  16  A.  &  E. 
Ann.  Cas.  936;  Strauss  v.  County  Hotel  & 
Wine  C6.  L.  R.  12  Q.  B.  Div.  27,  49  L.  T. 
N.  S.  601,  32  Week.  Rep.  170,  48  J.  P.  69, 
53  L.  J.  Q.  B.  N.  S.  25,  13  Eng.  Rul.  Cas. 
121;  Gastenhofer  v.  Clair,  10  Daly,  265; 
Bunn  ▼.  Johnson,  77  Mo.  App.  596. 

liansden,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  in  the  chancery  court 
of  Shelby  county  against  the  Memphis  Hotel 
Company  to  recover  the  loss  of  a  suit  case 
and  contents,  which,  it  is  alleged,  were 
lost  while  in  the  possession  of  defendant 
company,  and  while  the  complainants  were 
guests  of  the  Hotel  Gayoso.  This  hotel  is 
operated  by  the  defendant  company. 

The  facts  are  that  on  the  evening  of  De- 
cember 11,  1900,  the  complainants,  who 
lived  in  the  stnte  of  Oklahoma,  arrived  at 


the  Gayoso  Hotel  in  Memphis,  Tennessee, 
en  route  to  New  Orleans.  They  were  as- 
sisted in  alighting  from  their  carriage  by  a 
servant  of  the  defendant  company,  who  car- 
ried their  baggage,  consisting  of  three  suit 
cases,  into  the  hotel  office,  and  deposited 
it  near  the  clerk's  desk,  along  with  the  bag- 
gage of  others  who  were  at  that  time  com- 
ing into  the  hotel.  The  complainants  did 
not  register  as  guests  of  the  hotel,  nor  did 
they  communicate  with  the  clerk  their  in- 
tention to  become  guests,  and  gave  no  di- 
rections about  the  care  of  their  baggage. 
Soon  after  entering  the  hotel,  they  went  to 
the  caf4  or  dining  room  operated  by  the  de- 
fendant as  a  restaurant.  The  Hotel  Gayoso 
is  operated  upon  the  European  plan,  and 
the  defendant  furnishes  guests  their  lodging 
without  meals,  and  their  meals  without 
lodging.  The  complainants  had  dinner  in 
the  caf^  of  the  defendant,  which  consumed 
about  one  hour's  time,  and  for  which  they 
paid  the  sum  of  $4  or  $5,  and  returned  to 
the  first  floor  of  the  hotel  above  the  office 
and  lobby,  and  there  they  enjoyed  music 
that  was  being  furnished  for  the  enter- 
tainment of  guests  of  the  hotel.  Soon  after 
leaving  the  caf4,  the  complainant  Hill  went 
into  the  office  and  bought  a  cigar,  and  at 
that  time  noticed  the  baggage  of  himself 
and  wife  near  the  clerk's  desk  at  the  place 
where  it  was  first  deposited  by  the  servant 
of  defendant.  He  returned  to  the  first 
floor  above  the  office,  and  there,  in  company 


guests,  and  sMieits  a  continuance  of  their 
patronage,  and  a  traveler  relying  on  such 
representations  goes  to  the  house  to  re- 
ceive such  entertainment  as  he  has  occasion 
for,  the  relation  of  innkeeper  and  guest  is 
created,  and  the  innkeeper  cannot  be  heard 
to  say  that  his  professions  were  false,  and 
that  he  was  not  in  fact  an  innkeeper. 

Tt  is  held  in  Sasseen  v.  Clark,  37  G a.  242, 
that  where  a  traveler  delivers  his  trunk  or 
other  personal  property  to  a  servant  to  be 
taken  to  a  hotel,  he  thereby  impliedly  con- 
tracts to  become  a  guest  of  the  hotel  to 
which  the  servant  is  attached;  and  if  he 
comply  with  such  implied  contract,  the  lia- 
bility of  the  hotel  keeper  for  the  care  of  the 
goods  begins  from  the  time  of  the  delivery 
to  his  servant,  and  that  liability  continues 
until  the  goods  be  again  delivered  to  tho 
actual  custody  and  control  of  the  guest. 

Tn  Coskery  v.  Nagle,  83  Ga.  696,  6  L.R.A. 
483,  20  Am.  St.  Rep.  333,  10  S.  E.  491,  it  is 
held  that  when  a  traveler  arrives  at  a  de- 
pot, and  is  met  by  the  porter  of  an  inn, 
hotel,  or  house  kept  for  the  accommodation 
of  transient  guests,  wayfarers,  and  travel- 
ers, who  indicates  to  the  traveler  a  certain 
conveyance  by  which  he  can  go  to  such  place, 
and  the  traveler  delivers  to  him  his  baggage 
or  the  check  therefor,  the  traveler  is  thereby 
a  guest  of  such  inn,  hotel,  or  house,  so  far  as 
to  render  the  proprietor  thereof  liable  for 
the  safe-keeping  or  redelivery  of  the  same, 
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and  the  liability  of  the  proprietor  commen- 
ces from  the  time  of  the  delivery  of  the  bag- 
gage or  check  to  the  porter. 

And  in  Eden  v.  Drey,  76  III.  App.  102,  it 
was  held  that  the  relation  of  innkeeper  and . 
guest  was  established  by  the  reception  of 
baggage,  although  it  was  received  before  the 
owner  became  an  inmate  of  the  hotel.  It 
was  ruled  likewise  in  Dickinson  v.  Winches- 
ter, 4  Cush.  114,  60  Am.  Dec.  760. 

And  where  one  comes  to  an  inn  as  a 
wayfaring  man  and  traveler,  and  is  received 
at  the  inn  as  a  guest,  the  relation  of  inn- 
keeper and  guest,  with  all  the  rights  and 
liabilities  of  that  relation,  is  instantly  es- 
tablished between  them.  Berkshire  Woolen 
Co.  V.  Proctor,  7  Cush.  417;  Norcross  v. 
Norcross,  53  Me.  163;  Ross  v.  Mellin,  36 
Minn.  421,  32  N.  W.  172;  Jalie  v.  Cardinal, 
35  Wis.  118;  Lusk  v.  Belote,  22  Minn.  468. 

In  DeLapp  v.  Van  Closter,  136  Mo.  App. 
475,  118  S.  W.  120,  a  person  was  held  a 
guest  of  a  hotel  when  he  registered  and 
paid  for  his  lodging,  regardless  of  whether 
he  became  such  upon  the  American  or  Eu- 
ropean custom. 

See  also  note  to  Brewer  v.  Caswell,  23 
Ii.R.A.(N.S.)  1107,  as  to  acts  with  respect 
to  baggage  of  an  intending  guest,  which  will 
initiate  the  relation  of  innkeeper  and  guest, 
so  as  to  create  liability  for  its  loss  or  in- 
jury. J.  D.  0. 
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with  his  wife,  remained  until  about  10 
o*cIock,  when  they  resumed  their  journey 
to  New  Orleans. 

The  chancellor  gave  a  decree  in  favor  of 
complainants  of  the  sum  of  $173.84,  this  be- 
ing the  value  of  the  suit  case  lost  and  con- 
tentSy  consisting  chiefly  of  the  wearing  ap- 
parel of  the  complainant  Mrs.  Hill.  This 
decree  was  reversed  by  the  court  of  civil 
appeals,  and  complainants'  bill  dismissed, 
and  to  the  decree  of  the  latter  court  the 
complainants  have  filed  their  petition  for 
writs  of  certiorari  and  supersedeas.  The 
court  of  civil  appeals  was  of  opinion  that 
upon  the  facts  just  stated  the  complainants 
never  became  the  guests  of  the  defendant, 
for  the  reason  that  they  never  notified  tlie 
clerk  or  any  other  officer  or  agent  of  the 
defendant  in  authority,  of  their  arrival,  and 
therefore  they  were  not  accepted  by  de- 
fendant as  its  guests,  notwithstanding  they 
patronized  its  caf6  and  were  served  and  re- 
freshed as  guests. 

An  inn  is  a  house  of  entertainment  for 
travelers,  and  an  innkeeper  is  a  person  who 
publicly  professes  that  he  keeps  an  inn,  and 
will  receive  therein  all  travelers  who  prom- 
ise to  pay  an  adequate  price,  and  who  come 
in  a  situation  fit  to  be  received. 

To  establish  the  relation  of  host  and 
guest,  the  traveler  must  visit  the  inn  for 
the  purpose  of  availin^^  himself  of  the  en- 
tertainment offered,  and  the  innkeeper  must 
receive  the  traveler  for  the  purpose  of  en- 
tertaining him.  These  principles  are  con- 
ceded by  all,  and  accepted  by  the  court  of 
civil  appeals;  but  that  court  was  of  opinion 
that  it  was  incumbent  upon  complainants 
to  give  notice  to  the  clerk  or  some  officer 
or  agent  of  the  defendant  company  author- 
ized to  bind  it  in  the  matter,  before  the  re- 
lationship of  host  and  guest  could  be  es- 
tablished. 

In  this  we  think  the  learned  court  was  in 
error.  The  defendant  held  itself  out  as  an 
innkeeper,  and  publicly  professed  to  enter- 
tain travelers  for  compensation.  All  of  the 
authorities  agree  that  it  is  not  necessary 
that  a  traveler  shall  register  in  order  to  be- 
come a  gfucst  of  the  innkeeper.  It  is  suffi- 
cient if  he  vvisit  the  inn  for  the  purpose  of 
receiving  entertainment,  and  is  entertained 
by  the  keeper. 

An  application  to  the  innkeeper  for  enter- 
tainment is  sufficient  notice  of  the  traveler's 
intention  to  become  a  guest,  and  supplying 
his  wants  and  furnishing  the  entertainment 
in  the  way  in  which  the  innkeeper  publicly 
professes  to  entertain  travelers  are  suffi- 
cient acceptance  to  constitute  the  relation- 
ship of  host  and  guest.  This  may  be  of  any 
form  of  entertainment  which  the  innkeeper 
publicly  professes  to  serve.  The  traveler 
receiving  lodging  without  food,  or  .  food 
without  lodginsr,  or  any  other  form  of  re- 
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freshmen t  which  the  innkeeper  publicly  pro- 
fesses to  serve  in  the  usual  and  customarv 
way  in  which  travelers  are  entertained, 
thereby  becomes  a  guest.  22  Cyc.  Law  & 
Proc.  p.  1075;  16  Am.  k  Eng.  Enc.  Law, 
2d  ed,  p.  519;  Overstreet  v.  Moscr,  88  Mo. 
App.  72;  Walling  v.  Potter,  35  Conn.  183. 

The  supreme  court  of  Nebraska,  in  Pull- 
man Palace  Car  Co.  v.  Lowe,  28  Neb. 
239,  6  L.R.A.  809,  26  Am.  St.  Rep.  325, 
44  N.  W.  226,  quotes  the  following  from 
Walling  y.  Potter,  35  Conn.  183,  supra, 
approvingly:  "In  Wintermute  v.  Clark,  5 
Sandf.  247,  the  court  say  that,  in  order  to 
charge  a  party  as  an  innkeeper,  it  is  not 
necessary  to  prove  that  it  was  only  for  the 
reception  of  travelers  that  his  house  was 
kept  open;  it  being  sufficient  to  prove  that 
all  who  came  were  received  as  guests,  with- 
out any  previous  agreement  as  to  the  time 
or  terms  of  their  stay.  A  public  house  of 
entertainment  for  all  who  choose  to  visit  it 
is  the  true  definition  of  an  inn.  These  defi- 
nitions are  really  in  harmony  with  each 
other.  Webster  defines,  a  traveler  as  'one 
who  travels  in  any  way.'  Distance  is  not 
material.  A  townsman  or  neighbor  may  be 
a  traveler,  and  therefore  a  guest  at  an  inn, 
as  well  as  he  who  comes  from  a  distance 
or  from  a  foreign  country.  If  he  resides 
at  the  inn,  his  relationship  to  the  innkeeper 
is  that  of  a  boarder;  but  if  he  resides  away 
from  it,  whether  far  or  near,  and  comes  to 
it  for  entertainment  as  a  traveler,  and  re- 
ceives it  as  such,  paying  the  customary 
rates,  we  know  of  no  reason  why  he  should 
not  be  subjected  to  all  the  duties  of  a  guest, 
and  entitled  to  all  the  rights  and  privi- 
leges of  one.  In  short,  anyone  away  from 
home,  receiving  accommodation  at  an  inn 
as  a  traveler,  is  a  guest,  and  entitled  to 
hold  the  innkeeper  responsible  as  such." 

The  court  of  civil  appeals  rests  its  con- 
clusion upon  the  authority  of  Tulane  Hotel 
Co.  V.  Holohan,  112  Tenn.  214,  105  Am. 
St.  Rep.  930,  79  S.  W.  113,  2  A.  &  E.  Ann. 
Cas.  345,  and  Gastenhofer  t.  Clair,  10  Daly, 
265.  A  casual  examination  of  Tulane  Ho- 
tel Co.  V.  Holohan  will  disclose  that  the 
question  involved  here  was  neither  present- 
ed, discussed,  nor  decided  by  the  court  in 
that  case.  In  discussing  the  contention  of 
counsel  for  Holohan,  that  the  hotel  compa- 
ny should  be  held  liable  as  a  mere  bailee  in 
the  event  the  court  should  be  of  the  opin- 
ion that  it  was  not  liable  as  an  innkeeper, 
the  court  held  that,  inasmuch  as  Holohan 
did  not  place  &is  baggage  in  the  possession 
or  custody  of  the  clerk  or  baggage  keeper 
or  any  other  employee  of  the  hotel  company, 
the  company  could  not  be  held  liable  as  an 
ordinary  bailee.  However,  in  discussing  the 
liability  of  the  hotel  company  as  an  inn- 
keeper, the  court  negatively  stated  the  rule 
as  follows:    "The  universal  rule  seems  to 
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be  that  one  eaanot  become  the  guest  of  a  t 
hotel  unlesB  he  procure  some  accommoda- 
tion. He  must  procure  a  meal,  room,  drink, 
feed  for  his  horse,  or  at  least  offer  to  buy 
something  of  the  innkeeper,  before  he  be- 
comes a  guest." 

The  case  of  Gastenhofer  v<  Clair,  supra, 
as  annotated  in  note  62,  22  Cyc  Law  & 
Proc  p.  1076,  is  authority  for  the  position 
of  the  court  of  civil  appeals  that  there  must 
be  some  communication  between  the  travel- 
er and  the  keeper  in  order  to  establish  the 
relationship  of  host  and  guest.  It,  however, 
is  not  authority  for  the  opinion  of  that 
court  that  there  must  be  communication  be- 
tween the  traveler  and  any  particular 
officer  or  agent  of  the  innkeeper.  An  exami- 
nation of  the  case  itself  discloses  that  Gas- 
tenhofer was  not  a  traveler  in  the  legal 
sense,  and  that  he  did  not  go  to  the  hotel 
for  the  purpose  of  receiving  its  accommoda- 
tions as  such.  Gastenhofer  supposed  that  his 
uncle  was  a  guest  of  the  inn,  and  he  visited 
it  for  the  purpose  of  meeting  him,  but  failed 
to  do  so.  While  waiting  for  his  uncle  to 
come  in,  the  dinner  hour  arrived,  and  he 
entered  the  dining  room  and  ate  dinner. 
It  was  held  that  Gastenhofer  was  not  a 
guest  of  the  hotel,  and  that  the  waiter  in 
the  dining  room  was  not  a  servant  of  the 
hotel  authorized  to  receive  guests.  This 
case  is  sound,  and  was  correctly  decided, 
and  is  not  in  conflict  with  any  of  the  many 
authorities  cited  in  support  of  this  opinion. 

The  defendant,  through  its  servant  em- 
ployed for  the  purpose,  met  the  complain- 
ants upon  their  arrival  at  its  hotel,  received 
their  baggage  into  its  possession,  and  de- 
posited it  at  the  place  where  such  baggage 
of  travelers  and  guests  of  the  hotel  was 
usually  deposited,  and  served  them  with 
such  refreshments  as  they  desired,  for  which 
they  paid  its  usual  and  customary  charges; 
and  it  cannot  escape  liability  because  it  was 
not  formally  notified  by  complainants  that 
they  were  travelers  who  had  resorted  to 
the  hotel  for  the  purpose  of  receiving  such 
refreshments  as  it  publicly  professed  to 
serve,  and  enjoying  the  conveniences  for 
rest  which  it  had  provided  for  the  traveling 
public. 

It  is  said  that  this  rule  works  a  great 
hardship  upon  innkeepers,  and  may  subject 
them  to  great  annoyances,  and  sometimes  to 
unjust  losses.  To  this  we  can  only  reply 
that  such  is  the  law  according  to  all  of  the 
authorities,  and  as  staled  by  this  court  in 
Dickerson  ▼.  Rogers,  4  Humph.  181,  40  Anu 
Dec.  642,  to  wit:  "Rigorous  as  this  rule 
may  seem,  and  hard  as  its  operation  may 
be  in  a  few  instances,  it  is  founded  on  the 
great  principle  of  public  utility,  to  which 
all  private  considerations  ought  to  yield. 
TFor,'  as  Sir  William  Jones  justly  observes 
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(Bailments,  95),  'travelers,  who  are  most 
numerous  in  a  rich  and  commercial  country, 
are  obliged  to  rely  almost  implicitly  on  the 
good  faith  of  innkeepers,  whose  education 
and  morals  are  none  of  the  best,  and  who 
might  have  frequent  opportunities  of  asso- 
ciating with  ruffians  and  pilferers,  while 
the  injured  guest  would  seldom  or  never 
obtain  legal  proof  of  such  combinations,  or 
even  of  their  negligence,  if  no  actual  fraud 
had  been  committed  by  them."' 

The  petition  for  certiorari  is  granted,  and 
the  decree  of  the  Court  of  Civil  Appeals  is 
reversed,  and  that  of  the  Chancellor  is  af- 
firmed, with  costs. 


WASHINGTON  SUPREME  COURT. 

(en  Banc.) 

NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Appt., 

V. 

S.  E.  SLADE  LUMBER  COMPANY,  Respt. 

(61  Wash.  195,  112  Pac.  240.) 

Wharf  —  interference  —  state  grant  ^ 
damages. 

.  Federal  and  state  authority  to  a  railroad 
coippany  to  construct  a  drawbridge  to  carry 
its  tracks  over  tidal  navigable  water  does 
not  authorize  it  to  interfere,  with  out  mak- 
ing compensation  therefor,  with  the  use  by 
an  adjoining  riparian  owner  of  a  wharf 
which  he  has  constructed  out  to  the  line  of 
navigable  water,  after  having  secured  from 
the  state  a  grant  of  the  tide  land  necessary 
to  enable  him  to  do  so,  where  the  wharf  in- 
terferes with  no  harbor  regulations. 

(Rudkin,   Ch.  J.,   and  Gose,   J.,   dissent.) 

(December  12,  1910.) 

Note.  —  Right  to  obstruct  or  destroy 
wharf  rights  in  navigable  'waters  for 
public  purposes,  %citho%U  compensa' 
ti<tn. 

As  to  right  of  owner  of  upland  to  ac- 
cess to  navigable  water,  see  note  to  State 
ex  rel.  Denny  v.  Bridges,  40  L.R.A.  593. 
As  to  right  of  riparian  owner  to  erect 
wharves  in  navigable  waters,  see  note  to 
Madison  v.  Mayers,  40  L.R.A.  635.  As  to 
title  to  land  under  water,  see  note  to  Goff 
V.  Cougle,  42  L.R.A.  161,  and  Farnham  on 
Waters,  vol-  1,  page  165.  As  to  right  of 
state  to  grant  tide  land  so  as  to  destroy 
wharfage  right  of  shore  owner,  aee  note  to 
Cobb  V.  Lincoln  Park  Comrs.  63  L.R.A. 
264.  As  to  right  to  improve  navigability 
of  stream,  see  note  to  Beidler  v.  Sanitary 
Dist.  67  L.R.A.  820. 

This  note  does  not  discuss  the  question 
as  to  when  a  wharf  right  exists,  but  pre- 
supposes that  there  is  such  a  right  good 
as  against  some  persons  and  under  some 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Chehalis 
County  in  defendant's  favor  in  an  action 
brought  to  enjoin  interference  with  the 
opening  and  closing  of  a  draVbridge.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  T.  Reid,  J.  W.  Quick, 
and  John  G.  Hogan,  for  appellant: 

The  owner  of  land  along  the  shore  of  a 
navigable  river  is  entitled  to  no  right>  eith- 
er in  its  shores  or  waters^  as  an  incident 
of  its  ownership,  except  the  contingent 
ones  of  alluvian  and  derelictum. 

Eisenbach  y.  Hatfield,  2  Wash.  253,  12 
L.R.A.  632,  26  Pac  639;  Tomlin  v.  Du- 
buque, B.  &  M.  River  R.  Co.  32  Iowa,  106, 
7  Am.  Rep.  176;  Muir  v.  Johnson,  49  Wash. 


66,  94  Plae.  899;  Brace  k  H.  Mill  Co.  t. 
State,  49  Wash.  331,  95  Pac.  278;  Lowns- 
dale  V.  Grays  Harbor  Boom  Co.  54  Wash. 
542,  103  Pac.  833;  Grays  Harbor  Boom 
Co.  V.  Lownsdale,  54  Wash.  83,  102  Pac. 
1041,  104  Pac.  267;  Palmer  v.  Peterson, 
66  Wash.  74,  105  Pac.  179;  Illinois  0.  R. 
Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110;  Mann  v.  Ta- 
coma  Land  Co.  153  U.  S.  273,  38  L.  ed. 
714,  14  Sup.  Ct.  Rep.  820;  Baer  v.  Moran 
Bros.  Co.  153  U.  S.  287,  38  L.  ed.  718,  14 
Sup.  Ct.  Rep.  823;  Shively  v.  Bowlby,  162 
U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548; 
State  ex  rel.  Denny  v.  Bridges,  19  Wash. 
44,  40  L.R.A.  693,  62  Pac.  326;  Harbor 
Line  Comrs.  v.  State,  2  Wash.  530,  27 
Pac.  660. 


circumstances,  and  the  question  to  be  dis- 
cussed is  whether  this  right  can  be  inter- 
fered with  or  destroyed  for  public  purposes 
without  compensation.  Cases  are  not  in- 
cluded in  which  the  question  was  merely 
whether,  in  an  action  at  law  for  damages, 
the  plaintiff  had  sustained  such  damages 
peculiar  to  himself  as  would  enable  him 
to  sustain  an  action  in  his  own  name,  or 
whether  an  action  must  be  had  in  the  name 
of  the  state,  and  which  did  not  consider 
the  question  as  to  whether  the  right  could 
be  taken  away  without  compensation. 
Though  the  cases  are  not  entirely  harmon- 
ious, the  weight  of  authority  seems  to  be 
that  wharf  rights  in  navigable' waters  can- 
not be  taken  for  public  purposes  without 
compensation,  whether  the  title  to  the  land 
under  the  water  is  in  the  state  or  in  an 
individual,  except  in  cases  where  the  dam- 
age is  caused  by  improvements  in  the 
land  under  water  in  aid  of  navigation. 
The  question  is  sometimes  affected  by  con- 
stitutional and  statutory  provisions. 

Wharf  right  as  property  to  be  paid  for  be- 
fore taking,  generally. 

A  riparian  proprietor,  even  though  his 
title  extends  only  to  the  margin  of  a  navi- 
gable river,  has  the  right  of  access  to  the 
navigable  part  of  the  river,  and  the  right 
to  make  a  landing,  wharf,  or  pier  for  his 
own  use  or  for  the  use  of  the  public,  un- 
der such  reasonable  regulations  as  the 
legislature  may  see  fit  to  impose.  Yates 
V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984; 
Buffalo  V.  Delaware,  L.  &  W.  R.  Co.  39 
N.  Y.  Supp.  4.  This  riparian  right  is  prop- 
erty and  is  valuable,  and  the  owner  can  be 
deprived  of  it  only  if  necessary  that  it  be 
taken  for  the  public  good,  upon  due  com- 
pensation. Yates  V.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  984  (called  dictum  in  Scrant- 
on  V.  Wheeler,  179  U.  8.  157,  45  L.  ed. 
136) ;  Baltimore  &  O.  R.  Co.  v.  Chase,  43 
Md.  23;  Buffalo  v.  Delaware,  L.  &  W.  R. 
Co.  39  N.  Y.  Supp.  4;  Brisbine  v.  St.  Paul 
&  S.  C.  R.  Co.  23  Minn.  114;  Carli  v. 
Stillwater  Street  R.  &  Transfer  Co.  28 
Minn.  373,  41  Am.  Rep.  290,  10  N.  W.  206. 
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And  though  in  Connecticut  the  public  is 
the  owner  in  fee  of  the  flats  adjoining  navi- 
gable waters  up  to  high  water  mark,  such 
title  being  vested  in  the  public  for  pur- 
poses of  navigation  and  commerce,  yet  the 
owner  of  the  adjoining  uplands  has  the  ex- 
clusive privilege  of  wharfing  and  erecting 
stores  and  piers  over  and  upon  such  soil, 
and  of  using  it  for  any  purpose  which 
does  not  interfere  with  navigation,  which 
privilege  cannot  be  taken  for  any  public 
purpose  without  giving  him  compensation 
therefor.  Farist  Steel  Co.  v.  Bridgeport, 
60  Conn.  278,  13  L.R.A.  690,  22  Atl.  661 
(Bridgeport  Harbor). 

In  cases  holding  that  a  riparian  pro- 
prietor whose  title  extends  to  the  center 
of  a  navigable  river  has  the  right  to  erect 
wharves  and  docks  on  its  banks,  and  to  use 
and  enjoy  them  as  his  own,  in  any  legal 
manner  not  inconsistent  with  the  ease- 
ment the  public  has  to  navigate  the  river, 
it  has  been  held  that  this  right  cannot 
be  taken  away  from  him  without  compen- 
sation. Leverich  v.  Mobile,  110  Fed.  170; 
Chicago  v.  Laflin,  49  111.  172;  Chicago  & 
P.  R.  Co.  V.  Stein,  75  111.  41;  Ryan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec.  154; 
Gawn  V.  Wilson,  9  Ohio  S.  &  C.  P.  Dec. 
683,  7  Ohio  N.  P.  33. 

A  city  owning  land  under  a  navigable 
stream  for  the  benefit  of  the  public  is  not 
deprived  of  title  by  its  mere  nonaction 
while  a  riparian  owner  erects  wharves  in 
the  river,  nor  by  a  custom  fpr  riparian 
owners  to  erect  wharves  out  to  navigable 
water,  nor  even  by  a  license  to  erect 
wharves;  but  when  a  riparian  owner,  with 
tlie  knowledge  of  the  city  and  under  the 
supervision  of  its  officials,  erects  expensive 
wharves  to  use  in  his  business,  and  pays 
taxes  thereon,  the  city  can  be  restored  to 
the  land  only  by  paying  a  reasonable  com- 
pensation to  the  riparian  owner  to  com- 
pensate him  for  his  actual  loss  sustained. 
Mobile  V.  Sullivan  Timber  Co.  63  C.  C.  A. 
412,  129  Fed.  208,  modifying  110  Fed.  186 
and   124   Fed.   644. 

A  city  cannot,  by  creating  a  mere  arti- 
ficial and  imaginary  dock  line  distant  from 
the  navigable  water  of  the  river,  deprive 
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The  use  to  which  the  bridge  was  to  be  and 
is  devoted  is  a  public  use. 

Oilman  v.  Philadelphia,  3  Wall.  713,  18 
L.  ed.  96;  Sweatt  v.  Boston,  H.  &  E.  R. 
Co.  3  Cliflf.  339,  Fed.  Cas.  No.  13,684;  Gould 
▼.  Hudson  River  R.  Co.  6  N.  Y.  522;  Frost 
V.  Washington  County  R.  Co.  99  Me.  76, 
59  L.R.A.  68,  51  Atl.  806;  Hamilton  v. 
Vicksburg,  S.  &  P.  R.  Co.  119  U.  S.  280, 
30  L.  ed.  393,  7  Sup.  Ct.  Rep.  206;  Card- 
well  V.  American  River  Bridge  Co.  113 
U.  S.  205,  28  L.  ed.  959,  5  Sup.  Ct.  Rep.  423; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45  L. 
ed.  120,  21  Sup.  Ct.  Rep.  48;  Gibson  v. 
United  States,  160  U.  S.  209,  41  L.  ed.  996, 
17  Sup.  Ct.  Rep.  578;  Stockton  v.  Balti- 
more &  N.  Y.  R.  Co.  1  Inters.  Com.  Rep. 
411,  32  Fed.  20;  Union  Bridge  Co.  v.  Unit- 
ed States,  204  U.  S.  364,  51  L.  ed.  523,  27 
Sup.  Ct.  Rep.  367. 


The  title  and  rights  of  riparian  br  lit- 
toral proprietors  in  the  soil  below  high 
water  mark  of  navigable  waters  are  gov- 
erned by  the  local  laws  of  the  several  states. 

Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 

331,    14    Sup.    Ct.    Rep.    548;    see   note   to 

Gouvemeur  v.  National  Ice  Co.  18  Li.R.A. 

695;    Hardin    v.    Jordan,    140    U.    S.    371, 

35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838: 

St.  Anthony  Falls  Water  Power  Co.  v.  St. 

Paul  Water  Comrs.   168  U.  S.  349,  42  L. 

ed.   497,    18   Sup.   Ct.   Rep.    157;    Sullivan 

Timber  Co.  ▼.  Mobile,  110  Fed.  186. 

Messrs.  Bridges  &  Bruencr  for  respond- 
ent. 

Crow,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  by  the  North- 
ern Pacific  Railway  Company  against  S.  E. 
Slade  Lumber  Company  to  enjoin  the  de- 
fendant from  interfering  with  the  opening 


riparian  owners,  without  compensation,  of 
the  right  to  avail  themselves  of  the  ad- 
vantage of  the  navigable  channel,  by  build- 
ing wharves  and  docks.  Yates  v.  Mil- 
waukee, 10  Wall.  497,  19  L.  ed.  984. 

•  Nor  can  a  city,  by  its  mere  declaration 
that  a  wharf  on  a  navigable  river  is  a 
nuisance,  subject  it  to  removal  by  any  per- 
son supposed  to  be  aggrieved,  or  even  by 
the  city  itself.     Ibid. 

Those  who  own  land  extending  to  or- 
dinary high  water  mark  of  an  inland  navi- 
gable lake  are  riparian  holders,  who,  by 
implication  of  law,  and  in  addition  to  the 
rignts  of  navigation,  commerce,  etc.,  com- 
mon to  the  public,  have  in  general  certain 
special  rights  in  the  use  of  waters  opposite 
their  holdings,  among  them  being  the  right 
of  access  from  the  water  to  the  riparian 
land.  These  special  rights  are  easements 
incident  to  the  riparian  holdings,  and  are 

{)roperty  rights  that  may  be  regulated  by 
aw,  but  may  not  be  taken  without  just 
compensation  and  due  process  of  law. 
Broward  v.  Mabry,  68  Fla.  398,  50  So. 
826  (inland  navigable  lake). 

The  owners  of  land  on  the  banks  of  the 
Mobile  river,  deriving  title  from  Spanish 
grants  confirmed  by  Congress,  extending  to 
the  channel,  have  a  right  to  build  wharves 
extending  to  the  channel  in  such  a  manner 
as  not  to  obstruct  navigation,  both  by  vir- 
tue of  their  grant  and  of  their  general 
right  as  riparian  owners,  of  which  they 
cannot  be  deprived  without  compensation 
by  a  city  ordinance  enacted  by  virtue  of 
legislative  authority,  providing  that  the 
public  may  use  such  wharves  free  of  charge. 
Leverich  v.  Mobile,  110  Fed.  170. 

Nor  can  a  city,  under  a  grant  of  power 
to  "regulate  public  wharves  and  landings; 
to  regulate  the  erection  and  repair  of  priv- 
ate wharves,  and  the  rates  of  wharfage 
thereat;"  and  "to  make  wharves  in  the 
river  and  to  • .  .  .  control  .  .  .  the 
same,'*  without  compensation  to  the^  own- 
ers of  a  private  wharf  in  a  navigable 
stream,  appropriate  to  its  own  use  the  bene- 
fits of  such  wharf,  by  demanding  and  re- 
34  L.R.A.(N.S.) 


ceiving  wharfage  of  the  steamboat?  landed 
thereat.  Grant  t.  Davenport,  18  Iowa, 
179. 

Improvement  in  aid  of  navigation — ^rivers. 

No  compensation  need  be  paid  by  the 
United  States  for  damage  to  a  riparian 
proprietor  on  the  Ohio  river,  caused  by  the 
construction  in  the  river,  to  aid  navigation, 
of  a  pier  which  did  not  come  in  physical 
contact  with  such  proprietor's  land,  but 
which  almost  wholly  cut  off  access  to  it  by 
causing  the  water  to  be  shallow  in  front  of 
his  land,  since  riparian  ownership  is  sub- 
ject to  the  obligation  to  suffer  the  conse- 
quences 6t  the  improvement  of  the  naviga- 
tion in  the  exercise  of  the  dominant  right 
of  the  government  in  that  regard.  Gibson 
v.  United  States,  166  U.  8.  269,  41  L.  ed. 
996,  17  Sup.  Ct.  Rep.  678. 

In  Scranton  ▼.  Wheeler,  179  U.  S.  141, 
45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48,  it  was 
held  that  a  pier  erected  by  the  United 
States  on  land  submerged  under  navigable 
water  of  a  river,  the  title  to  which  is 
owned  bv  the  riparian  proprietor,  when 
this  is  done  merely  for  the  improvement 
of  navigation,  though  it  permanently  de* 
stroys  his  access  to  the  navigable  waters, 
does  not  entitle  him  to  any  compensation 
under  the  United  States  Constitution,  6th 
Amendmeirt,  prohibiting  property  to  be 
taken  for  public  use  without  just  compen- 
sation, since  the  title  to  the  land,  whether 
owned  by  the  riparian  owner  or  by  the 
state,  was  acquired  subject  to  the  rights 
which  the  public  have  in  the  navigation  of 
such  waters. 

The  court  in  the  above  ease  said:  ''It 
is  the  settled  rule  in  Michigan  that  'the 
title  of  the  riparian  owner  extends  to  the 
middle  line  oi  the  lake  or  stream  of  the 
inland  waters.'  .  .  .  But  it  is  equally 
well  settled  in  that  state  that  the  rights 
of  the  riparian  owner  are  subject  to  the 
public  easement  or  servitude  of  navigation. 
.  .  .  So  that,  whether  the  title  to  the" 
submerged  lands  of  navigable  waters  is  in 
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and  closing  of  a  drawbridge.  From  an 
order  of  dismissal,  the  plaintiff  has  ap- 
pealed. 

The  material  facts  are  undisputed.  The 
Wishkah  river,  tributary  to  Grays  Har- 
bor and  subject  to  tidal  flow,  is  naviga- 
ble for  seagoing  vessels  to  and  above  the 
city  of  Aberdeen.  The  appellant  corpora- 
tion, a  common  carrier,  engaged  in  inter- 
state commerce,  owns  and  operates  a  line 
of  railroad  extending  from  Grays  Harbor 
to  Centralia  and  Tacoma,  .where  it  makes 
connections  extending  through  Washing- 
ton and  other  states.  Shortly  after  Octo- 
ber, 1897,  under  a  permit  from  the  Secre- 
tary of  War,  appellant  constructed  a  draw- 
bridge across  the  river  in  the  city  of  Aber- 
deen,  and  maintained  and   used  the  same 


until  January,  1908.  On  April  20,  1907, 
the  Secretary  of  War  issued  to  appellant 
a  permit  for  the  erection  of  a  permanent 
steel  bridge,  and  permission  to  place  a  tem- 
porary wooden  bridge  on  the  stream  for  use 
during  its  construction,  which  was  com- 
menced in  January,  1908.  Tlie  swinging 
arms  of  the  temporary  bridge  and  the  new 
steel  bridge  are  each  31  feet  and  10  inches 
longer  than  the  arm  of  the  old  bridge.  Re- 
spondent lumber  company  owns  certain  up- 
land and  tract  13  of  Aberdeen  tide  land, 
immediately  in  front  thereof,  on  the  bank 
of  the  river.  Its  tide  land  extends  from 
its  upland  to  the  deep  water  way,  and 
both  tracts  lie  immediately  north  of  appel- 
lant's railroad.  Respondent  and  its  pred- 
ecessors    were     owners     of     the     upland. 


the  state  or  in  the  riparian  owners,  it  was 
acauired  subject  to  the  rights  which  the 
puolic  have  in  the  navigation  of  such 
waters.  The  primary  use  of  the  waters 
and  the  lands  under  them  is  for  purposes 
of  navigation,  and  the  erection  of  -piers  in 
them  to  improve  navigation  for  the  public 
is  entirely  consistent  with  such  use,  and 
infringes  no  right  of  the  riparian  owner. 
Whatever  the  nature  of  the  interest  of  a 
riparian  owner  in  the  submerged  lands  in 
front  of  his  upland  bordering  on  a  public 
navigable  water,  his  title  is  not  as  full  and 
complete  as  his  title  to  fast  land  which  has 
no  direct  connection  with  the  navigation 
of  such  water.  It  is  a  qualified  title,  a 
bare  technical  title,  not  at  his  absolute  dis- 
posal, as  is  his  upland,  but  to  be  held  at 
all  times  subordinate  to  such  use  of  the 
submerged  lands  and  of  the  waters  flowing 
over  them  as  may  be  consistent  with  or  de- 
manded by  the  public  right  of  navigation." 
In  Lansing  v.  Smith.  4  Wend.  9,  21  Am. 
Dec.  89,  decided  in  a  jurisdiction  in  which 
it  is  held  that  the  state  holds  title  to  all 
land  below  high  water  mark,  the  legisla- 
ture empowered  certain  commissioners  to 
grant  so  much  of  the  lands  under  the  wat- 
ers of  navigable  rivers  as  they  should  judge 
necessary  to  promote  the  commerce  of  the 
state,  but  prohibited  them  from  making 
such  grants  to  any  persons  other  than  the 
owners  of  adjacent  land.  The  commis- 
sioners made  a  grant  of  land  under  water 
by  metes  and  bounds  to  one  riparian  own- 
er, who  er()cted  wharves.  Subsequently,  to 
aid  navigation,  the  legislature  authorized 
the  construction  of  a  long  pier  running 
lengthwise  in  front  of  his  land,  to  form 
a  basin  for  vessels,  which  obstructed  ac- 
cess to  his  wharf  and  lessened  its  value. 
In  an  action  on  the  case  against  the  com- 
missioners under  whose  supervision  the 
pier  was  built,  it  was  held  the  grant  being 
in  derogation  of  the  rights  of  the  public, 
nothing  would  be  taken  by  implication; 
that  there  was  nothing  in  the  grant  which 
would  deprive  the  state  of  the  right  to 
regulate  the  wharves,  ports,  harbors  and 
navigable  waters  within  its  boundaries,  for 
the  &nefit  of  commerce,  and  hence  that  the 
tf4  L.R.A.(N.S.) 


riparian  owner  was  not  entitled  to  dam- 
ages. 

It  was  said  in  Sage  v.  New  York,  154 
N.  Y.  61,  38  L.R.A.  606,  61  Am.  St.  Rep. 
592,  47  N.  E.  1096  (Harlem  river),  that 
a  riparian  owner's  right  of  ingress  and 
egress  to  his  water  front  does  not  include 
a  right  to  compensation  for  an  interference 
therewith  caused  by  the  public  improve- 
ment of  the  water  front  for  the  benefit  of 
navigation,  sinoe  a  public  grant  of  lands 
bounded  by  tide  water  is  impliedly  subject 
to  those  paramount  uses  to  which  the  gov- 
ernment, as  trustee  for  the  public,  may  be 
called  upon  to  apply  the  water  front  for 
the  promotion  of  commerce  and  the  general 
welfare.  But  this  statement  was  unneces- 
sary to  a  decision,  inasmuch  as  the  court 
held  that  private  riparian  rights  had  been 
destroyed  by  the  Dongon  and  Montgomerie 
charters,  granting  to  the  city  of  New  York 
all  the  land  around  the  island  of  Man- 
hattan below  high-water  mark  and  extend- 
ing into  deep  water,  and  by  the  confirma- 
tion of  such  grants  by  the  legislature  at  a 
time  when  their  power  was  unfettered  by 
the  Constitution  of  the  United  States. 

In  a  state  where  title  to  the  bed  of  a 
navigable  river  is  held  to  be  in  the  ri- 
parian owner  to  its  center,  and  where  the 
riparian  owner  can  build  wharves  into  the 
stream  so  long  as  navigation  is  not  im- 
peded, a  wharf  belonging  to  a  riparian  own- 
er which  does  not  impede  navigation  in  the 
river  proper  cannot  be  destroyed  by  the 
state  in  building  a  canal  near  the  bank 
of  the  river,  so  that  vessels  may  avoid  a 
fall  in  the  river,  without  compensation  to 
the  owner,  since  the  canal  is  no  part  of 
the  river,  but  is  an  independent  water  way. 
Ryan  v.  Brown,  18  Mich.  196,  100  Am.  Dec. 
154. 

In  Garitee  ▼.  Baltimore,  63  Md.  422,  it 
was  held,  under  a  statute  providing  that 
the  proprietor  of  land  bounding  on  any  of 
the  navigable  waters  of  the  state  is  en- 
titled to  all  accretions  by  the  recession  of 
the  water,  whether  formed  by  natural 
causes  or  otherwise,  to  the  same  extent  as 
a  proprietor  on  non-navigable  waters,  and 
that  he  has  the  exclusive  right  to  make  im- 
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for  many  years  prior  to  July  10, 
1907,  when  it  procured  from  the  state 
title  to  the  tide  land  by  exercising  its 
preference  right  to  purchase  immediately 
after  a  plat  of  the  Aberdeen  tide  lands 
had  been  filed  in  the  office  of  the  state 
land  commissioner.  On  the  east  side  of 
the  river,  immediately  north  of  and  con- 
tiguous to  appellant's  railroad,  respondent 
built  a  wharf,  partly  upon  its  upland  and 
partly  upon  its  tide  land.  The  outer  or 
west  line  of  this  wharf  is  identical  with 
the  inner  or  east  line  of  deep  water,  there 
being  no  established  harbor  area.  '  For 
many  years  respondent  has  owned  and  op- 
erated a  sawmill  on  its  upland,  and  has 
used  its  wharf  for  loading  and  unloading 
seagoing  vessels.     By  reason  of  the  length 


of  the  arms  of  the  temporary  wooden  bridge 
and  the  steel  bridge,  appellant  could  not 
open  or  close  the  same  while  a  vessel  was 
lying  in.  the  stream  alongside  of  the  re- 
spondent's wharf,  immediately  north  of 
and  contiguous  to  the  railroad,  although 
the  shorter  arm  of  the  old  bridge  could 
always  be  opened  and  closed  at  such  times. 
Prior  to  the  commencement  of  this  action, 
the  respondent  frequently  placed  and  per- 
mitted vessels  to  remain,  for  loading  and 
unloading  at  its  wharf,  immediately  north 
of  appellant's  right  of  way,  thereby  pre- 
venting appellant's  opening  and  closing  its 
bridge  and  moving  its  trains.  Appellant 
thereupon  commenced  this  action  to  re- 
strain the  respondent  from  thus  interfering 
with  its  bridge  and  trains.     A  temporary 


provements  into  the  water  in  front  of  his 
land  so  long  as  navigation  is  not  inter- 
fered with, — that  these  rights  are  property 
of  which  the  owner  cannot  be  deprived 
without  his  consent  or  by  other  competent 
legal  means;  and  that,  although  a  city  is 
by  statute  given  the  right  to  widen  -  and 
deepen  a  ship  channel  in  a  navigable  river, 
this  statute  gives  it  no  right  to  deposit  the 
mud  thus  removed  onto  the  flats  in  front  of 
a  riparian  owner  on  such  river,  thereby  cut- 
ting off  access  to  his  wharf,  contrary  to 
the  provisions  of  another  statute  that  no 
person  shall  throw  onto  the  beach  or  shore 
of  such  river  any  earth,  etc.,  unless  se- 
cured by  walls. 

Since  the  provision  in  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United 
States,  declaring  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation,  is  intended  solely  as  a 
limitation  on  the  exercise  of  power  by  the 
government  of  the  United.  States,  and  is 
not  applicable  to  the  legislation  of  the 
states,  it  has  been  held  that  the  above 
provision  is  not  violated  when  a  city,  act- 
ing under  the  legislative  authority  of  a 
state,  in  maJcing  a  public  improvement,  de- 
stroyed or  injured  the  wharf  rights  of  a 
private  riparian  owner  by  deflecting  the 
course  of  a  navigable  stream.  Barron  v. 
Baltimore  (1833)   7  Pet.  243,  8  L.  ed.  672. 

It  should  be  noticed,  however,  that  this 
decision  was  made  before  the  adoption  of 
the  Fourteenth  Ainendment,  providing  that 
no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  the  equal  protection  of  the 
laws. 

—tide  water. 

The  riffht  of  access  which  the  owner  of 
land  bordering  on  tide  water  possesses  can- 
not be  abridged  by  the  construction  of  a 
speedway  upon  the  tideway  along  his  wat- 
er front,  under  authority  of  the  state,  with- 
out making  compensation  to  him  for  the 
injury  causecT  thereby,  where  the  use  of 
the  speedway  is  limited  to  the  pursuit  of 
pleasure  in  driving,  riding,  or  walking,  and 
U  L.R.A.(N.S.) 


all  forms  of  commercial  traffic  are  rigidly 
excluded  therefrom;  since  the  speedway  is 
not  in  aid  of  navigation,  but  in  destruc- 
tion of  it.  Re  New  York,  168  N.  Y.  134, 
66  L.R.A.  600,  61  N.  E.  168. 

It  was  held  in  the  House  of  Lords  in 
Lyon  v.  Fishmongers'  Co.  L.  R.  1  App.  Cas. 
662,  46  L.  J.  Ch.  N.  S.  68,  36  L.  T.  N.  S. 
669,  26  Week.  Rep.  166,  23  Eng.  Rul.  Cas. 
141,  that  the  conservators  of  the  Thames, 
created  by  act  of  Parliament  to  improve 
the  navigation  of  the  River  Thames,  but 
on  whom  no  power  was  conferred  to  take 
away  or  injure  any  legal  rights  of  riparian 
owners,  had  no  right  to  authorize  one  ri- 
parian owner  so  to  construct  his  wharf  as 
to  cut  off  or  obstruct  access  to  the  wharf 
of  an  adjacent  riparian  proprietor.  The 
lord  chancellor  (Lord  Cairns)  said:  "The 
taking  away  of  river  frontage  of  a  wharf, 
or  the  raising  of  an  impediment  along  the 
frontage,  interrupting  the  access  between 
the  wharf  and  the  river,  may  be  an  injury 
to  the  public  right  of  navigation;  but  it 
is  not  tne  less  an  injury  to  the  owner  of 
the  wharf,  which,  in  the  absence  of  any 
Parliamentary  authority,  would  be  com- 
pensated by  damages,  or  altogether  pre- 
vented." 

It  was  held  in  State  v.  Sargent  k  Co.  49 
Conn.  368,  that,  although  the  owners  of 
land  bounded  on  a  tide  water  harbor  and 
owning  to  high  water  mark  have  a  right 
to  construct  wharves  upon  the  soil  below 
that  line,  if  they  conform  to  such  regula- 
tions as  the  state  may  see  fit  to  impose  up- 
on them,  and  do  not  obstruct  the  para- 
mount right  of  navigation,  yet  every  per- 
son has  the  superior  right  to  navigate  the 
waters  opposite  thereto,  without  obstruc- 
tion from  any  structure  erected  by  them, 
and  the  legislature  may  constitutionally 
vest  in  commissioners  the  power  to  restrain 
such  owners  from  extending  structures  in- 
to navigable  waters.  The  court  said:  "The 
enactment  of  the  law  is  in  no  sense  an  ex- 
ercise of  the  right  of  eminent  domain;  it 
is  not  that  taking  of  private  property  for 
public  use  for  which  compensation  is  to  be 
made.  The  public  do  not  propose  in  any 
manner  to  appropriate  or  use  any  right  of 
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restraining  order  was  ganted,  and  the  steel 
bridge  was  completed.  On  final  trial  a  per- 
manent  injunction  was  denied,  the  action 
was  dismissed,  but  the  trial  court  permit- 
ted the  appellant  to  file  a  supersedeas  bond, 
and  continue  the  temporary  restraining  or- 
der during  the  pendency  of  this  appeal. 

The  sole  question  before  us  is  whether 
the  appellant,  having  constructed  its  bridge 
under  the  authority  of  §  8670,  Rem.  &  Bal. 
Code,  and  the  permit  of  the  Secretary  of 
War,  is  entitled  to  interfere  with  respond- 
ent's use  of  its  wharf,  without  compensat- 
ing it  for  resulting  damages.  Appellant, 
citing  Eisenbach  ▼.  Hatfield,  2  Wash.  236, 
12  L.R.A.  632,  26  Pac.  539;  Harbor  Line 
Comrs.  V.  State,  2  Wash.  630,  27  Pac.  550; 
Muir  V.  Johnson,  49  Wash.  66,.  94  Pac.  899; 


Brace  &  H.  Mill  Co.  v.  State,  49  Wash. 
326,  95  Pac.  278;  Grays  Harbor  Boom  Co. 
V.  Lownsdale,  54  Wash.  83,  102  Pac.  1043, 
104  Pac.  267;  Lownsdale  v.  Grays  Harbor 
Boom  Co.  54  Wash.  542,  103  Pac.  833,  and 
other  cases  from  this  court,  contends  that, 
if  the  state  be  the  absolute  owner  and  pro- 
prietor of  the  beds  and  shores  of  all  its 
navigable  waters,  subject  only  to  the  right 
of  Congress  to  regulate  interstate  com- 
merce, no  owner  of  any  bordering  land  can 
have  a  right  of  access  to  deep  water;  that 
the  respondent,  having  no  such  right,  is 
not  ^entitled  to  recover  damages  for  appel- 
lant's obstruction  of  the  stream,  under  the 
authority  of  the  state  and  the  War  depart- 
ment, and  that  any  such  impairment  of  re- 
spondent's   access   to   its   wharf   over   the 


the  respondents  in  the  soil  of  the  shore, 
but  only  to  guard  against  any  invasion  by 
them  of  the  paramount  right  of  the  public 
to  navigate  the  waters  over  it;  to  enforce 
against  thCiii  the  maxim,  Sic  utere  tuo  ut 
alienum  non  ladaa." 

Railroads. 

— ^below  low  water  mark. 

Shutting  off  the  access  of  a  riparian 
owner  to  navigable  waters,  by  the  construc- 
tion of  a  railroad  embankment  across  the 
water  front,  entitles  him  to  such  damages 
as  he  may  thereby  sustain,  unless  he  has 
granted  the  right  or  it  has  been  obtained 
by  the  power  of  eminent  domain.  Rum- 
sey  V.  New  York  &  N.  E.  R.  Co.  133  N.  Y. 
79,  15  L.R.A.  618,  28  Am.  St.  Rep.  600, 
30  N.  E.  654,  overruling  Gould  v.  Hudson 
River  R.  Co.  6  N.Y.  522  (Hudson  river). 

In  a  state  where  the  riparian  owner  is 
held  to  have  the  fee  in  a  navigable  river 
to  low  water  mark,  and  in  addition,  as  an 
incident  to  his  ownership  of  the  upland, 
the  right  to  build  wharves  and  piers  to  the 
point  of  navigability,  the  legislature  can- 
not authorize  a  railroad  company  to  oc- 
cupy the  space  between  low-water  mark  and 
thepoint  of  navigability,  without  compen- 
sation to  the  riparian  owner.  Union  De- 
pot, Street  R.  &  Transfer  Co.  v.  Bruns- 
wick, 31  Minn.  297,  47  Am.  Rep.  789,  17 
N.  W.  626. 

A  riparian  owner  on  a  navigable  fresh 
water  lake,  though  hfe  takes  title  only  to 
the  water's  edge,  has  the  right  of  exclusive 
access  to  and  from  the  waters  of  the  lake 
at  that  particular  place,  and  the  right  to 
build  piers  and  wharves  in  .front  of  his 
land  out  to  the  navigable  waters,  in  aid  of 
navigation,  not  interfering  with  the  public 
use,  of  which  he  cannot  be  deprived  with- 
out compensation,  by  a  railroad  company 
cutting  off  access  to  his  land  by  building 
its  road  in  the  lake  in  front  of  his  land; 
at  least  in  the  absence  of  special  authority 
from  the  state  dispensing  with  the  neces- 
sity of  compensation.  Delaplaine  v.  Chi- 
cago &  N.  W.  R.  Co.  42  Wis.  214,  24  Am. 
Rep.  386. 
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But  it  has  been  held  in  Iowa  that  since 
title  to  land  under  a  navigable  river  is  in 
the  state,  a  riparian  owner  cannot  recover 
damages  for  being  deprived  of  access  to  a 
navigable  river  by  reason  of  the  building  of 
a  railroad  along  its  banks  below  high 
water  mark.  Tomlin  v.  Dubuque,  B.  & 
M.  River  R.  Co.  32  Iowa,  106,  7  Am.  Rep. 
176. 

Where  a  railroad  acquires  from  the  state 
land  under  a  navigable  tidal  river,  and  un- 
der legislative  authority  erects  a  bridge 
thereon  in  front  of  land  of  a  riparian  own- 
er, so  constructed  as  to  admit  thereunder 
the  passage  of  such  boats  as  could  ap- 
proach the  land  in  the  natural  condition 
of  the  river,  such  riparian  owner  is  not 
entitled  to  compensation  from  the  railroad 
company  because  the  space  under  the 
bridge  is  not  large  enough  to  admit  the 
passage  of  large  vessels  in  an  artificial 
canal  dug  by  such  owner,  after  the  con- 
struction of  the  road,  from  deep  water  to 
the  owner's  land.  Hedges  v.  West  Shore 
R.  Co.  160  N.  Y.  150,  66  Am.  St.  Rep. 
660,  44  N.  E.  691. 

— ^between  high  and  low  water  mark. 

If  a  railroad  actually  passes  on  a  por- 
tion of  a  riparian  owner's  land  between 
high  and  low  water  mark,  and  cuts  off  ac- 
cess to  the  channel,  this  loss  of  access  is 
a  valuable  one  in  connection  with  the  land, 
which  must  be  compensated.  Drury  v.  Mid- 
land R.  Co.  127  Mass.  571.  In  Ashby  v. 
Eastern  R.  Co.  5  Met.  308,  38  Am.  Dec. 
426,  it  was  assumed  that  the  owner  of 
land  on  an  arm  of  the  sea,  who  owned  a 
wharf  stretching  from  the  upland  to  be- 
low high  water  mark,  could  recover  com- 
pensation from  a  railroad  company  who 
built  in  front  of  his  wharf  on  land  above 
low  water  mark  belonging  to  him. 
-  Where  a  riparian  proprietor,  imder  au- 
thority of  the  state,  which  owns  the  land 
between  low  and  high  water  mark,  erects 
a  pier  in  front  of  his  property  on  a  navi- 
gable river  of  the  United  States,  with  a 
view  to  its  use  in  connection  with  the 
river,  though  without  complying  with  the 
act   of   Congress  prescribing  conditions  on 
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stream  is  damnum  absque  in  juria.  Un- 
der the  conceded  facts,  we  think  this  con- 
tention  cannot  be  sustained.  Respondent 
owns  and  holds  not  only  the  absolute  fee 
simple  title  to  the  upland  but  also  a  fee 
simple  title  to  the  tide  land,  formerly  owned 
by  the  state,  upon  which  the  wharf  is  now 
constructed.  The  outer  line  of  the  tide 
land  and  wharf,  its  private  property,  is  co- 
incident with  the  inner  line  of  the  water 
way,  and  there  is  no  harbor  area.  Its 
wharf  therefore  abuts  upon  deep  water,  and 
Is  accessible  to  seagoing  vessels.  Although 
the  state  established  and  platted  the  tide 
landsy  it  refused  to  establish  any  harbor 
area.  Having  thus  established  and  platted 
tide  lands  which  extend  to  and  border  up- 
on the  water  way,  it  has  sold  to  respond- 


ent every  right  it  held  in  and  to  such 
lands,  and  now  holds  no  right  to  any  in- 
intervening  harbor  area.  By  virtue  of  the 
improvement  and  location  of  the  tide  land 
and  respondent's  ownership  thereof,  it  (the 
respondent)  has  acquired  a  right  of  access 
to  its  wharf  over  the  navigable  waters, 
which  interferes  with  no  intervening  right 
of  the  state.  The  cases  cited  by  appellant 
are  not  pertinent.  In  the  Eisenbach  Case, 
which  the  others  follow,  it  was  held  that 
an  upland  owner  had  no  right  of  access 
to  navigable  waters,  for  the  reason  that  the 
tide  land  or  shore  land  lying  between  such 
upland  and  the  deep  water  belonged  to  the 
state,  that  the  recognition  of  any  such  right 
of  access  in  the  upland  owner  would  im- 
pair the  state's  title,  and  interfere  with  its 


which  piers  may  be  constructed,  a  railroad 
company,  under  the  power  of  eminent  do- 
main granted  by  the  state,  cannot  appro- 
priate nis  pier  to  its  own  use,  without  com- 
pensating him,  since  only  the  public  can 
complain  of  the  erection,  and  the  pier  in 
the  hands  of  the  company  would  be  as  much 
a  nuisance  as  if  kept  by  the  owner.  Daven- 
port &  N.  W.  R.  Co.  V.  Renwick,  102  U.  S. 
180,  26  L.  ed.  61,  affirming  49  Iowa,  664. 

Where  a  state  owns  the  lands  lying 
along  a  navigable  river  of  the  United  States 
between  high  and  low  water  mark,  and  has 
given  riparian  owners  the  right  to  erect 
wharves,  etc.,  that  part  of  a  statute  pro- 
viding that  it  shall  not  be  lawful  for  any 
person  or  corporation  to  construct  or  oper- 
ate any  railroad  between  the  shore  and  the 
river  without  compensation  to  the  shore 
owners  is  valid,  and  not  in  conflict  with  an 
act  of  Congress  of  March  3,  1873,  U.  S. 
Rev.  SUt.  6254,  U.  S.  Comp.  Stat.  1901, 
p.  3523,  regulating  the  erection  of  wharves, 
etc.,  on  navigable  waters.  Davenport  & 
N.  W.  R,  Co.  ▼.  Renwick,  102  U.  S.  180, 
26  L.  ed.  51. 

—across  stream  or  harbor. 

A  riparian  proprietor  on  a  navigable 
stream  is  entitled  to  recover  compensation 
from  a  railroad  company  for  greater  in- 
convenience of  access  to  his  lands  caused 
by  the  erection  of  a  railroad  bridge  across 
the  river,  so  as  to  divide  his  land  into  two 
parts,  even  though  title  below  high  water 
mark  may  be  in  the  state.  Chapman  v.  Osh- 
kosh  &  M.  River  R.  Co.  33  Wis.  629. 

Compensation   must   be   made    to    a   ri- 

riarian  owner  on  a  navigable  stream,  the 
itle  to  the  bed  of  which  is  in  him,  for 
special  injuries  caused  by  the  obstruction 
ox  access  to  his  wharf  by  the  building  of 
a  railroad  bridge  across  the  river.  Chicago 
A  P.  R.  Co.  V.  Stein,  75  111.  41. 

But  it  has  been  held  that  a  railroad  com- 
pany acting  under  authority  of  the  state 
IS  not  liable  to  compensate  a  mill  owner 
on  a  navigable  river,  of  which  the  state  is 
the  proprietor,  for  obstruction  of  access  to 
his  mill  by  a  railroad  bridge  across  the 
river,  so  constructed  as  to  impede  or  pre- 
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vent  the  passage  of  vessels  to  his  mill 
above.  Bailey  v.  Philadelphia,  W.  &  B.  R. 
Co.  4  Harr.  (Del.)  389,  44  Am.  Dec.  593. 
Here,  perhaps,  the  injury  to  such  mill  own- 
er would  not  be  a  special  one,  but  only  in 
common  with  the  public  generally.  So, 
also,  a  wharf  owner  on  a  cove  of  a  harbor 
is  not  entitled  to  compensation  because  ac- 
cess to  his  wharf  is  impeded  by  the  con- 
struction of  a  railroad  trestle  across  the 
mouth  of  the  cove  with  a  draw  therein, 
since  the  injury  differs  in  degree  only  from 
that  suffered  in  common  with  the  public. 
Robinson  v.  Reg.  4  Can.  Exch.  439,  appeal 
dismissed  in  25  Can.  S.  C.  692;  Magee  v. 
Reg.  5  Can.  Exch.  391.  Similarly  it  has 
been  held  that  the  erection  of  a  railroad 
across  navigable  tide  waters  by  authority 
of  the  legislature,  so  far  as  it  affects  the 
right  of  a  riparian  owner  to  pass  and  re- 
pass from  his  lands  and  wnarves  with 
vessels,  has  been  held  to  be  a  mere  regula- 
tion of  a  public  right,  and  not  a  taking 
of  private  property  for  public  use,  and 
gives  him  no  claim  for  damages.  David- 
son v.*  Boston  &  M.  R.  06.  3  Cush.  93; 
Thayer  v.  New  Bedford  R.  Co.  125  Mass. 
253;  Drury  v.  Midland  R.  Co.  127  Mass. 
571.  A  distinction  seems  to  be  sometimes 
made  between  a  case  where  a  bridge  across 
a  river  or  harbor  cuts  off  or  impedes  ac- 
cess to  lands  of  a  riparian  owner  above  the 
bridge,  by  vessels  from  below  the  bridge, 
or  vice  versa,  but  without  interfering  with 
access  from  his  lands  to  the  river  itself 
(in  which  case  the  public  right  of  naviga- 
tion is  obstructed,  but  not  the  private  ri-  , 
parian  right),  and  a  case  where  access  to 
the  water  itself  is  cut  off,  in  which  case 
the  injury  is  private,  and  should  be  com- 
pensated. 

— at  end  of  wharf. 

Where  a  railroad  bridge  or  trestle  is 
constructed  so  near  one  end  of  a  wharf  as 
to  pfevent  large  vessels  from  lying  along- 
side by  projecting  beyond  the  wharf  as 
formerly,  compensation  must  be  made,  as 
this  is  a  special  injury  not  sustained  by  the 
public  at  large.    Magee  v.  Reg.  5  Can.  Exch. 


430 


WASHINGTON  SUPREME  COURT. 


0EO.y 


absolute  ownership  over,  bJid  control  of, 
its  tide  or  shore  lands.  In  this  action  re- 
spondent has  acquired  the  tide  land  which 
eictends  to  the  deep  water  way,  and  owns 
the  same  in  fee  simple.  There  is  no  inter- 
vening land  or  harbor  area  between  it  and 
deep  water.  In  the  absence  of  facts  and 
conditions  upon  which  the  Eisenbach  Case 
was  predicated,  its  doctrine  ceases  to  be 
applicable;  and  on  the  facts  now  before  ub, 
respondent  should  be  held  to  have  a  right 
of  access  to  its  wharf  located  on  its  own 
land  and  contiguous  to  the  deep  water,  and 
that  the  same  is  a  valuable  property  right. 
In  Muir  v.  Johnson,  49  Wash.  66,  94  Pac. 
899,  we  said:  "As  early  as  the  case  of 
Eisenbach  v.  Hatfield,  2  Wash.  236,  12 
L.R.A.   632,   26   Pac.   539,   this  court  held 


that  the  owner  of  uplands  bordering  on 
navigable  waters  as  such  had  no  riparian 
or  littoral  rights  in  such  waters  as  would 
enable  him  to  maintain  an  injunction  from 
interference  therewith.  This  holding  was 
based  on  the  ground  that  between  the 
boundary  of  the  upland  and  the  navigable 
waters  proper  there  were  shore  lands  which 
belonged  to  the  state,  and  to  which  all 
riparian  and  littoral  rights  attached,  and 
the  state,  or  its  grantee  after  it  conveyed 
the  lands,  had  the  sole  right  to  complain 
of  obstructions  placed  between  the  lands 
and  the  navigable  waters  of  the  river,  lake, 
or  other  body  of  water  upon  which  they 
bordered." 

If  the  grantee  of  the  state  has  the  right 
to  complain  of  such  obstructions,  it  is  ap- 


391.     Contra:     Boston  &  W.   R.  Corp.  v. 
Old  Colony  R.  Corp.  12  Cush.  605. 

'     — obstructing   access    from    land    side. 

A  wharf  owner  is  entitled  to  compensa- 
tion from  a  railroad  company  whose  tracks 
impede  travel  to  and  from  the  wharf  on 
the  land  side.     Ibid. 

Public  bridges. 

Under  a  constitutional  provision  that 
"municipal  and  other  corporations  and  in- 
dividuals invested  with  the  privilege  of 
taking  private  property  for  public  use 
shall  make  just  compensation  for  property 
taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  their  works, 
highways,  or  improvements,"  mere  injury 
to  private  property  or  a  franchise  entitles 
the  owner  to  compensation,  whether  there 
be  a  taking  or  not.  Re  Walnut  Street 
Bridge,   191  Pa.   153,  43  Atl.   88. 

Hence,  under  such  a  constitutional  pro- 
vision, a  municipality  must  make  compen- 
sation to  a  private  wharf  owner  author- 
ized by  statute  to  erect  w^harves  in  a 
navigable  river,  for  injury  caused  by  the 
construction  of  a  bridge  which  prevented 
certain  kinds  of  vessels  from  coming  to 
his  wiiarf.     Ibid. 

A  grantee  of  lands  in  a  navigable  river 
lying  between  high  water  mark  and  an  es- 
tablished bulkhead  line,  who,  by  virtue  of 
an  act  of  the  legislature  and  a  municipal 
permit,  builds  a  pier  to  the  bulkhead  line, 
acquires  riparian  rights  which  cannot  be 
taken  away  from  him  without  compensa- 
tion, to  form  the  approach  to  a  public 
bridge.  Re  Commissioner  of  Public  Works, 
135  App.  Div.  661,  120  N.  Y.  Supp.  930, 
affirmed  in  199  N.  Y.  631,  92  N.  E.  1081. 

Wharves  built  in  a  navigable  stream  un- 
der the  permission  and  license  of  the  state 
are  property  which  cannot  be  taken,  on 
repeal  of  such  permission,  for  any  public 
purpose,  such  as  for  the  abutments  of  a 
public  bridge  across  the  stream,  without 
due  compensation,  therefor,  regardless  of 
whether  title  to  the  bed  is  in  the  state  or 
in  the  riparian  owner.  Lewis  v.  Portland, 
34  L.R.A.(N.S.) 


25  Or.  133,  22  L.R^A.  736,  42  Am.  St.  Rep. 
722,  35  Pac.  256. 

A  riparian  proprietor  who  owns  to  the 
thread  of  a  navigable  stream  has  a  right 
of  access  from  his  land  to  the  stream,  of 
which  he  cannot  be  partially  deprived  with- 
out compensation,  by  the  erection  by  coun- 
ty commissioners  of  a  swing  bridge,  the 
ends  of  which  swing  around  in  front  of  his 
land;  nor  is  the  case  altered,  because  the 
structure  was  authorized  by  the  Secretary 
of  War.  Gawn  v.  Wilson,  9  Ohio  S.  &  C. 
P.  Dec.  683,  7  Ohio  N.  P.  33. 

Public  dam. 

A  manufacturer  who  owns  a  wharf  on 
a  navigable  stream  which  he  used  in  con- 
nection with  his  business  is  entitled  to  re- 
cover damages  resulting  from  loss  of  access 
to  his  wharf,  caused  by  the  building  of  a 
dam  across  the  stream  by  a  public  service 
corporation  authorized  to  do  so  by  law, 
where  the  statute  creating  it  provided  "that 
any  person  .  .  .  sustaining  any  dam- 
age by  the  building  of  said  dams  .  .  . 
may  apply  ...  to  the  court  of  com- 
mon pleas,"  etc  Boston  &  R.  Mill.  Corp. 
V.  Gardner,  2  Pick.  33. 

Injury  to  wharf  right  by  sewer  or  drainage 

system. 

The  proprietor  of  a  ferry  on  a  navigable 
river,  who  has  a  right  to  use  a  slip  to  re- 
ceive and  discharge  passengers,  may  re- 
cover damages  from  a  munici^l  corpora- 
tion which,  in  constructing  its  sewage  sys- 
tem, diverted  an  old  water  course  so  that 
the  sand  and  dirt  washed  down  by  it  pre- 
vents his  vessels  entering  the  slip.  Sleight 
V.  Kingston,  11  Hun,  594,  appeal  dismissed 
in  73  N.  Y.  592. 

A  city  is  liable  to  a  wharf  owner  on  a 
navigable  river  for  preventable  injury  in 
constructing  a  sewer  in  such  a  way  that  the 
sediment  and  stench  therefrom  obstructs 
access  to  the  wharf,  under  a  constitutional 
provision  that  "municipal  and  other  cor- 
porations and  individuals  invested  with  the 
privilege  of  taking  private  property  for 
public   use   shall   make  just  compensatiQn 
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parent  that  the  respondent,  being  such  a 
gprantee,  has  the  right  to  complain  in  this 
action.  If  appellant  can,  under  permission 
granted  by  the  Secretary  of  War,  so  ex- 
tend the  arm  of  its  bridge  as  to  interfere, 
without  compensation,  with  respondent's 
access  to  a  portion  of  its  wharf,  there  is 
no  logical  reason  why  it  may  not  in  like 
manner  completely  destroy  all  access  to 
the  wharf,  and  insist  that  the  injuries  re- 
sulting to  the  respondent  are  damnum  ah- 
»que  injuria.  It  is  our  view  that  no  case 
heretofore  decided  by  this  court  contem- 
plates or  warrants  any  such  holding.  As 
no  tide  land,  harbor  area,  or  other  prop- 
erty of  the  state  intervenes  or  lies  between 
the  respondent's  wharf  and  the  deep  water- 
way, we  hold  the  respondent  has  a  special 


property  right  of  access  to  the  wharf  which 
cannot   be    taken,    damaged,    or    destroyed 
without  compensation. 
The  judgment  is  affirmed. 

Dunbar,  Parker,  Mount,  Korris, 
Chadwick,  and  Fnllerton,  JJ.,  concur. 

Rudkin,  Ch.  J.,  dissenting: 

The  majority  opinion  holds  that  a  draw- 
bridge constructed  over  a  public  navigable 
stream  of  the  state  and  of  the  United 
States,  by  authority  of  both  the  state  and 
the  United  States,  cannot  be  operated  or 
maintained  without  the  consent  of  the  own- 
er of  private  property  abutting  on  the 
stream.  This  is  contrary  to  my  concep- 
tion of  the  law,  and  I  find  nothing  in  the 


for  property  taken,  injured,  or  destroyed." 
Butchers'  Ice  k  Coal  Co.  v.  Philadelphia, 
166  Pa.  54,  27  Atl.  376. 

A  city,  though  authorized  by  statute  to 
lay  out  common  sewers  "through  any 
street  or  private  lands,"  has  no  right  to 
discharge  mud  and  filth  through  such  a 
sewer  in  such  quantities  into  a  private 
dock  on  a  navigable  tidal  river,  as  to  fill 
it  up  and  obstruct  its  use  by  vessels;  and 
is  liable  in  damages  to  the  owner  and  may 
be  restrained  by  injunction.  Haskell  v. 
New  Bedford,  108  Mass.  208. 

So,  in  Brayton  v.  Fall  River,  113  Mass. 
218,  18  Am.  Rep.  470,  it  was  held  that 
the  owner  of  a  wharf  upon  a  navigable 
tide  water  creek  may,  in  a  tort  action,  re- 
cover damaj^rs  from  a  city  which  so  con- 
structed its  sewer  system  that  the  wash  and 
dirt  from  the  streets  caused  the  water  im- 
mediately in  front  of  the  wharf  to  become 
shallow,  and  thus  partially  cut  off  access 
to  the  wharf. 

And  in  Constitution  Wharf  Co.  v.  Bos- 
ton, 156  Mass.  397,  30  N.  E.  1134,  the 
owner  of  a  wharf  in  Boston  Harbor  was 
allowed  to  recover  damages  from  the  city 
of  Boston  caused  by  its  so  negligently  con- 
structing its  sewer  as  to'  cause  tne  dock  to 
be  filled  up;  although  the  wharf  owner  had 
deepened  his  dock,  and  it  would  not  have 
filled  up  had  it  remained  in  its  original 
condition. 

A  city  is  liable  to  a  wharf  owner  on 
tide  water,  authorized  by  statute  to  wharf 
out  to  a  designated  line,  for  injury  caused 
by  one  of  its  sewers  so  constructed  as  to 
cause  the  dock  adjacent  to  his  wharf  to  be 
filled  up.  Clark  v.  Peckham,  9  R.  I.  455, 
8.  c.  later  appeal  in  10  R.  I.  35,  14  Am. 
Rep.    654. 

And  this  is  true  although  the  land  back 
of  the  dock  is  not  owned  by  such  wharf 
owner,  but  by  another  who  has  a  right  to 
fill  it  up  to  the  established  harbor  line; 
since,  until  it  is  filled  iip,  it  is  part  of  the 
high  seas,  and  such  wharf  owner  has,  un- 
til then,  a  right  to  use  the  side  as  well  as 
the  front  of  his  wharf,  and  sufTers  a  spe- 
cial injury.  Clark  v.  Peckham^  10  R.  I.  35, 
14  Am.  Rep.  654. 
34  L.R.A.(N.S.) 


The  opening  of  canals  for  dockage  pur- 
poses leading  out  of  a  navigable  river,  main- 
taining them  for  a  period  of  twenty  years, 
and  selling  lots  abutting  upon  them,  estab- 
lish a  prescriptive  right  to  use  the  wa- 
ter of  the  river  to  fill  them;  so  that  the 
level  of  the  water  in  the  river  cannot  be 
drawn  down  for  purposes  of  public  drain- 
age in  such  a  manner  as  to  impair  the 
value  of  such  canals  for  dockage  purposes, 
without  making  compensation,  under  a  Con- 
stitution requiring  compensation  to  be  made 
in  case  private  property  is  taken  or  dam- 
aged for  public  purposes.  Beidler  v.  Sani- 
tary Dist.  211  111.  628,  67  L.R.A.  820,  71 
N.  E.  1118. 

As  to  right  of  municipal  corporation  to 
drain  sewage  into  waters,  see  note  to  Piatt 
Bros.  &  Co.  v.  Waterbury,  48  L.R.A.  691, 

Public  highway. 

A  riparian  owner  on  a  navigable  river 
cannot  recover  fom  a  city  consequential 
damages  suffered  by  him  because  oi  access 
to  his  land  being  temporarily  cut  off  by  a 
cofferdam  in  the  river  pending  the  com- 
pletion of  a  tunnel  under  the  river,  forming 
part  of  a  public  highway,  built  under  leg- 
islative authority.  Northern  Transp.  Co. 
V.  Chicago,  99  U.  S.  635,  25  L.  ed.  336. 

In  Buccleuch  v.  Metropolitan  Bd.  of 
Works,  L.  R.  6  H.  L.  418,  41  L.  J.  Exch. 
N.  S.  137,  27  L.  T.  N.  S.  1,  3  Eng.  Rul. 
Cas.  455,  a  lessee  from  the  Crown  of  land 
on  the  bank  of  the  Thames  having  the  use 
of  a  pier  extending  from  his  land  to  low 
water  mark,  who  was  deprived  of  its  use 
and  whose  communication  with  the  river 
was  cut  off  by  the  building  of  a  public  road 
along  the  bank  of  the  river,  was  held  to  be 
entitled  to  compensation  for  the  loss  of  the 
use  of  the  pier,  under  the  terms  of  the 
Thames  embankment  act,  allowing  dam- 
ages to  anyone  injuriously  affected  by  the 
building  of  the  road,  whether  the  soil  of 
the  pier  or  only  an  easement  over  it  was 
in    such    lessee. 

Public  ferry. 
The  private  owners  of  a  wharf  on  a  navi- 
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majority  opinion  to  change  my  views  or 
convince  me  of  my  error.  I  have  always 
supposed  that  a  sovereign  state  had  abso- 
lute control  and  dominion  over  the  public 
navigable  waters  within  its  borders,  and 
that  the  individual,  as  against  the  sov- 
ereign, had  neitlier  property  nor  property 
rights  therein.  Such  was  the  conclusion  of 
the  supreme  judicial  court  of  Maine  in 
Frost  V.  Washington  County  R.  Co.  96  Me. 
76,  59  L.R.A.  68,  51  Atl.  806,  after  a  full 
review  of  the  authorities;  and  in  that  con- 
clusion I  fully  concur.  The  court  there 
said:  "II.  The  plaintiff  further  contends 
that  even  if  the  trestle  in  its  present  con- 
dition is  a  lawful  structure,  and  is  law- 
fully maintained  by  the  defendant  com- 
pany, he  has  nevertheless  suffered  much 
pecuniary  loss  from  the  action  of  the  de- 
fendant company  in  building  and  main- 
taining it,  and  should  be  reimbursed  there- 
for by  the  company.  He  concedes  that  the 
company  has  not  taken,  nor  even  touched, 
any  of  his  tangible  property,  real  or  per- 
sonal. The  trestle  is  three  fourths  of  a 
mile  distant  from  the  property  described 
in  this  suit.  But  the  closing  of  the  channel 
by  the  trestle  has  undoubtedly  reduced  the 
earning   powers   and    selling   value   of   his 


property  on  the  cove,  and  has  lessened  the 
proQts  of  the  business  he  was  carrying  on 
there.  He  claims  he  has  a  cause  of  action 
against  the  railroad  company  for  the  in- 
jury thus  done  to  his  property  and  busi- 
ness. 

^'This  claim  cannot  be  sustained.  The 
only  right  of  the  plaintiff  interfered  with 
by  the  defendant  company  was  his  right 
of  navigation  by  water  in  and  out  of  the 
cove  through  the  channel.  This  right  of 
the  plaintiff,  however,  was  not  his  private 
property,  nor  even  his  private  right.  It 
could  not  be  bought,  sold,  leased,  or  in- 
herited. He  did  not  earn  it,  create  it,  or 
acquire  it.  He  did  not  own  it  as  against 
the  sovereign.  The  right  was  the  right  of 
the  public,  the  title  and  control  being  in 
the  sovereign  in  trust  for  the  public  and 
for  the  benefit  of  the  general  public,  and 
not  for  any  particular  individual.  The 
plaintiff  only  shared  in  the  public  right. 
He  had  no  right  against  the  public.  The 
sovereign  had  the  absolute  control  of  it, 
and  could  regulate,  enlarge,  limit,  or  even 
destroy  it,  as  he  might  deem  best  for  the 
whole  public;  and  this  without  making 
or  providing  for  any  compensation  to  such 
individuals  as  might  be  inconvenienced  or 


gable  river  having  the  exclusive  right  to 
the  wharfage  cannot  be  deprived  of  this 
right  without  compensation,  by  the  grant 
of  the  portion  of  this  wharf  and  of  an 
adjacent  slip  by  a  municipal  corporation 
for  the  purpose  of  a  public  ferry.  Murray 
V.  Sharp,  1  Bosw.  639. 

A  corporation  which  builds  a  wharf  in 
tidal  waters  in  front  of  its  land,  under 
special  statutory  authority  so  to  do  and  to 
have  exclusive  control  thereof,  cannot  be 
deprived  of  the  use  of  such  wharf,  or  have 
access  thereto  obstructed  by  one  operating, 
a  public  ferry.  Sea  Cliff  Grove  &  M.  C. 
G.  Asso.  V.  Oakland  S.  B.  Co.  70  Misc.  97, 
127   N.  Y.   Supp.   1021. 

Taking  for  another  wharf. 

The  owners  of  land  adjacent  to  a  street 
bordering  on  navigable  tidal  water,  who 
by  legislative  permission  built  wharves  in 
front  of  that  portion  of  the  street  oppo- 
site their  land,  acquired  a  vested  interest 
in  the  wharf,  and  are  entitled  to  compensa- 
tion when  a  portion  of  the  wharf  is  taken 
to  form  part  of  a  public  wharf.  Baltimore 
V.  Baltimore  &  P.  S.  B.  Co.  104  Md.  485, 
65    Atl.    353. 

—building  second  wharf  in  front  of  first. 

Where  a  state  owning  the  land  under 
navigable  water,  eitlier  directly  or  through 
the  instrumentality  of  a  municipal  corpo- 
ration, establishes  bulkhead  lines,  and  for 
a  consideration  grants  to  adjacent  owners 
the  ri^ht  to  fill  in  to  such  lines  and  use 
the  land  for  wharf  purposes,  neither  the 
state  nor  the  municipality  can  thereafter, 
34  L.R.A.(N.S.) 


without  compensation,  prevent  the  use  of 
such  land  for  such  purposes  by  building 
beyond  it  so  as  to  cut  off  access  to  the 
wharf.  Crocker  v.  New  York,  21  Blatchf. 
197,  15  Fed.  406;  Langdon  v.  New  York,  93 
N.  Y.  129;  Williams  v.  New  York,  105  N. 
Y.  419,  11  N.  E.  829;  Kingsland  v.  New 
York,  110  N.  Y.  569,  18  N.  E.  435-  Nor 
can  one  having  a  right  to  maintain  a  pier 
in  a  navigable  river  be  deprived  of  that 
right  without  compensation,  by  a  city 
building  a  pier  and  bulkhead  so  as  to  in- 
terfere with  such  right.  American  Ice  Co. 
V.  New  York,  193  N.  Y.  673,  87  N.  E.  765 
(Hudson  river).  So,  also,  the  owner  of 
dock  property  deriving  title  by  grant  from 
the  British  Crown)  bounding  nis  land  "by 
the  water  side,"  has  a  right  to  use  such 
land  for  wharf  purposes,  which  cannot  be 
taken  aw^ay  without  compensation  by  a 
subsequent  authority  from  the  state  legis- 
lature to  the  city  to  fill  into  the  water  in 
front  of  such  wharf,  and  build  a  new  wa- 
ter front  in  front  of  it,  although  the  state 
had  title  to  the  land  under  the  water.  Van 
Dolsen  v.  New  York,  21  Blatchf.  454,  17 
Fed.  817  (East  river).  And  the  owner  of 
land  bounded  on  one  side  by  navigable 
tide  water,  and  on  an  adjacent  side  by  the 
middle  line  of  a  street  extending  to  the  war 
ter  line,  who  under  legislative  authority 
builds  a  wharf  in  front  of  his  land  extend- 
ing to  the  center  of  the  street,  is  entitled 
to  recover  from  the  city  in  which  it  is  lo- 
cated dama<re3  caused  by  its  shutting  off 
access  to  that  part  of  the  wharf  in  front  of 
the  street  by  building  a  pier  in  front  of 
his  wharf.  Steers  v.  Brooklyn,  101  N.  Y. 
51,  4  N.  E.  7.  B.  A.  E. 
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damaged  thereby.  The  sovereign  cannot 
take  private  property  for  public  uaes  with- 
out providing  for  just  compensation  to  its 
owner,  but  this  constitutional  provision 
does  not  limit  the  power  of  the  sovereign 
over  public  rights.  If,  in  the  evolution  of 
life  and  commerce,  the  sovereign  comes  to 


believe  that   the   public  good   will  be  in-    tiff  has  been  damaged  by  this  new  rail 


Cardwell  t.  American  River  Bridge  Co. 
113  U.  S.  205,  28  L.  ed.  959,  5  Sup.  Ct. 
Rep.  423;  Scranton  t.  Wheeler,  179  U.  S. 
141,  45  L.  ed.  126,  21  Sup.  Ct.  Rep.  48. 

''It  follows  that  the  plaintiff  has  no  legal 
claim  to  compensation,  and  cannot  sus- 
tain the  action.    We  regret  that  the  plain- 


creased  by  the  creation  of  some  new  or 
additional  means  of  communication  and 
commerce  at  the  expense,  or  even  sacrifice, 
of  some  older  one  enjoyed  merely  as  a  pub- 
lic right,  the  sovereign  can  so  ordain,  even 
to  the  detriment  of  individuals.  If,  in  the 
judgment  of  the  sovereign,  a  railroad 
across  a  navigable  channel  of  water,  and 
completely  obstructing  its  navigation,  is  of 
more  benefit  to  the  public  than  the  naviga- 
tion of  the  channel,  he  has  the  unrestricted 
power  to  thus  close  the  channel  to  naviga- 
tion, without  making  compensation  to  those 
who  had  been  wont  to  use  it.  Every  in- 
dividual making  use  of  a  merely  public 
privilege  must  bear  in  mind  that  he  may 
be  lawfully  deprived  of  that  privilege 
whenever  the  sovereign  deems  it  necessary 
for  the  public  good,  and  he  must  order  his 
business  accordingly.  Unless  the  person 
authorized  by  statute  to  obstruct  or  close 
a  navigable  channel  is  required  by  the 
statute  to  make  compensation  to  persons 
injured  by  such  action,  he  is  under  no 
legal  obligation  to  do  so.  In  such  case 
the  inconvenience  and  loss,  however,  great, 
are  damnum  absque  injuria.  The  company 
has  damaged  the  plaintiff,  but  it  has  not 
wronged  him.  The  defendant  company  has 
not  interfered  with  the  private  property 
nor  private  rights  of  the  plaintiff.  It  has 
lawfully,  by  express  authority  from  the 
sovereign,  merely  abridged  the  use  of  a  pub- 
lic right  which  was  within  the  exclusive 
control  of  the  sovereign.  For  this  lawful 
act  it  is  not  obliged  to  make  any  compen- 
sation to  the  plaintiff,  any  more  than  to 
all  other  persons  who  might  have  occasion, 
however  seldom,  to  navigate  the  channel. 
"The  authorities  which  support  the  fore- 
going statement  of  the  law  are  numerous 
and  uncontradicted.  We  cite  a  few  only: 
Spring  ▼.  Russell,  7  Me.  273;  Rogers  v. 
Kennebec  &  P.  R.  Co.  35  Me.  319;  Gowen 
V.  Penobscot  R.  Co.  44  Me.  140;  Brooks 
r.  Cedar  Brook  &  S.  C.  River  Improv.  Co. 
82  Me.  17,  7  L.R.A.  460,  17  Am.  St.  Rep. 
459,  19  Atl.  87;  Miller  v.  New  York,  100 
U.  S.  385,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 
228;  Oilman  ▼.  Philadelphia,  3  Wall.  713, 
18  L.  ed.  96;  Pound  v.  Turck,  95  U.  S. 
459,  24  L.  ed.  525;  Hamilton  v.  Vicks- 
burg,  &  &  P.  R.  Co.  119  U.  S.  280,  30  L. 
ed.  393,  7  Sup.  Ct  Rep.  206;  Escanaba  & 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
678,  27  L.  ed.  442,  2  Sup.  Ct.  Rep.  185; 
34  L.R.A.(N.S.) 


road  being  lawfully  built  across  the  chan- 
nel he  was  wont  to  use,  but  he  is  only  one 
of  many  thousands  who  are  being  individ- 
ually damaged  every  day  by  the  frequent 
lawful  changes  in  the  means  and  methods 
of  manufacture  and  commerce,  and  yet  can- 
not be  said  to  be  wronged  by  illegal  acts.*' 
The  judgment  of  the  court  below  should 
be  reversed,  with  directions  to  grant  a  per- 
manent injunction  as  prayed. 

Gose,  J.: 

I   concur  in  the  view  expressed  by  tlie 
Chief  Justice. 
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(—  W.  Va.  — ,  71  S.  E.  19.) 


Tax  —  trading  stamp  business. 

1.  The  legislature,  has  power  to  select 
and  tax  the  business  of  issuing  and  redeem- 
ing trading  stamps. 

Same  —  favorable  presumptions. 

2.  Every  presumption  is  in  favor  of  the 
reasonableness  of  a  tax  laid  by  the  legis- 
lature; only  strong  considerations  can  avail 
to  overthrow  the  lax. 

Same  ^  constttntlonallty. 

3.  The  license  tax  on  the  business  of  sell- 
ing trading  stamps  to  merchants,  or  of  re- 
deeming such  stamps  with  money  or  goods, 
imposed  by  Code  1906,  chap.  32,  |§  2,  101, 
is  not  forbidden  by  any  provision  of  the 
state  Constitution  or  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 


(April  11,  1911.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Kanawha  Coun- 
ty sustaining  a  demurrer  to  a  bill  filed  to 
enjoin  the  collection  of  a  license  tax  upon 

Headnotes  by  Robinson,  J. 

Note.  —  As  to  constitutionality  of  stat- 
utes relating  to  trading  stamps,  see  notes 
to  Ex  parte  Drexel,  2  L.R.A.(N.S.)  688; 
Denver  v.  Frueauff,  7  L.R.A.(N.S.)  1131; 
and  District  of  Columbia  v.  Kraft,  30 
L.R.A.(N.S.)  957. 
28 
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the  trading  stamp  business   under  an   al- 
leged   unconstitutional    statute.      Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Chilton,  MacCorkle,  A  Chil- 
ton and  John  Hall  Jones  for  appellant. 

Messrs.  T.  C.  Townsend  and  William 
G.  Conley,  for  appellee: 

The  judiciary  has  no  power  to  declare 
unconstitutional,  null,  and  void  a  statute, 
simply  because  it  might  impose  a  burden 
upon  the  business  of  dealing  in  trading 
stamps. 

1  Cooley,  Taxn.  chap.  1,  pp.  9,  10;  State 
V.  South  Penn  Oil  Co.  42  W.  Va.  80,  24  S. 
E.  688;  Meriwether  ▼.  Garrett,  102  U.  S. 
472,  26  L.  ed.  107;  Ould  v.  Richmond,  23 
Gratt.  466,  14  Am.  Rep.  139;  State  v. 
Sponaugle,  45  W.  Va.  418,  43  L.R.A. 
727,  32  S.  E.  283;  27  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  683;  Peters  t.  Lynchburg, 
76  Va.  927;  Schoolfleld  r.  Lynchburg,  78 
Va.  366;  Com.  v.  Maury,  82  Va.  883,  1  S. 
E.  185;  Mackin  v.  Taylor  County  Ct  38 
W.  Va.  338,  18  S.  E.  362. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

The  legislature  has  deemed  it  proper  to 
prescribe  that  a  license  tax  of  $500  shall 
be  paid  on  the  business  of  selling  to  mer- 
chants "trading  stamps,  premium  stamps, 
or  stamps  or  certificates  of  like  nature  or 
character,"  and  on  the  business  of  redeem- 
ing such  stamps  or  certificates  in  money 
or  goods.  Code  1906,  chap.  32,  §§  2  and 
101.  The  plaintiff  is  engaged  in  the  busi- 
ness of  redeeming  trading  stamps  which  it 
issues  to  merchants.  It  complains  that 
this  license  tax  assessed  against  it,  for 
the  county  of  Kanawha,  prevents  it  from 
making  any  profit  on  the  business  which  it 
conducts  in  the  city  of  Charleston.  It  con- 
tends therefore,  that  the  tax  is  illegal  and 
void.  The  plaintiff  does  not  present  a  case 
showing  that  the  tax  is  prohibitive  of  the 
trading  stamp  business.  The  case  it  does 
present  merely  shows  that  it  cannot  con- 
duct the  business  in  Charleston  at  a  profit 
after  paying  the  tax. 

Has  the  plaintiff  thus  shown  the  tax  to 
be  an  illegal  one?  In  considering  the  ques- 
tion it  is  unnecessary  to  inquire  whether 
the  business  of  the  plaintiff  is  within  the 
police  power  and  subject  to  regulation 
thereunder.  A  great  part  of  the  plain- 
tiff's brief  is  devoted  to  that  point.  The 
trend  of  the  decisions  is  that  the  trading 
stamp  business  is  not  one  subject  to  con- 
trol under  the  police  power  of  the  state. 
A  recent  review  of  the  cases  may  be 
found  in  State  ex  rel.  Simpson  v.  Sperry 
ft  H.  Co.  110  Minn.  378,  30  L.R.A.(N.S.) 
966,  126  K.  W.  120.  See  also  case  notes, 
1  A.  ft  E.  Ann.  Cas.  47,  and  12  A.  ft  E. 
34  L.R.A.(N.S.) 


Ann.  Cas.  521.  But  at  the  present  time  we 
need  not  express  an  opinion  on  this  point 
Though  the  business  may  not  be  within  the 
police  power,  the  state  unquestionably  has 
the  right  to  tax  it  justly.  The  legislature 
has  prescribed  a  license  tax  for  the  carry- 
ing on  of  many  lines  of  business  that  do 
not  directly  relate  to  the  public  health, 
safety,  or  morals.  Such,  for  example, 
are  the  license  taxes  on  venders  of  patent 
rights,  on  junk  dealers,  on  traveling  ven- 
ders of  sewing  machines  and  musical  in- 
struments, and  on  the  owners  of  trading 
house  boats.  It  is  entirely  legitimate  to 
tax  a  privil^e,  business,  or  occupation. 
Of  course,  there  must /be  reasonable  classi- 
fication, and  no  unjust  discrimination. 
The  tax  must  be  equal  and  uniform  in  re- 
lation to  all  persons  of  the  same  class.' 
But  where  a  tax  is  imposed  in  compliance 
with  these  principles,  no  excuse  for  it  need 
be  sought  under  the  police  power.    * 

The  sole  basis  for  the  argument  against 
the  l^ality  of  the  tax  is  that  the  plaintiff 
will  not  be  able  to  carry  on  the  business  of 
issuing  and  redeeming  trading  stamps  in 
the  single  city  of  Charleston,  if  it  is  com- 
pelled to  pay  the  license  tax  which  the 
officers  of  Kanawha  county  are  seeking  to 
collect  from  it  under  the  statute  we  have 
mentioned.  If  the  fact  appeared  that  the 
tax  has  been  fixed  at  such  a  large  sum  as 
to  be  absolutely  prohibitive  of  the  trading 
stamp  business  throughout  the  state,  the 
case  might  call  for  a  decision  other  than 
the  one  we  shall  announce.  But  as  to  such 
instance  we  do  not  decide.  The  record  of 
this  case  does  not  warrant  the  claim  that 
the  statute  is  one  intended  to  prohibit  the 
business.  Plainly  the  statute  is  not  in 
terms  one  of  prohibitory  character,  and 
nothing  makes  it  appear  to  be  such  in  fact. 
How  can  we  say  that  this  license  tax  was 
intended  to  prohibit,  or  even  to  control,  the 
business  in  which  the  plaintiff  is  engaged? 
It  is  not  disclosed  that  the  business 
throughout  the  state  is  not  a  proper  sub- 
ject for  the  tax.  It  does  not  appear  that 
the  tax  is  even  oppressive  to  such  a  line 
of  business.  The  fact  that  the  plaintiff 
cannot  succeed  in  the  business  in  one  city 
of  the  state,  if  it  must  pay  the  tax  for  the 
county  of  that  city,  surely  cannot  avail  to 
overthrow  the  legitimacy  of  the  legisla- 
tive effort  to  provide  a  revenue.  Though 
the  plaintiff  may  not  be  able  to  succeed  in 
the  business  under  the  tax,  for  all  we  are 
told  there  may  be  many  other  persons  en- 
ga^d  in  it  that  are  making  enormous 
profits,  even  in  the  city  the  plaintiff  men- 
tions. Yea,  for  all  we  can  see  from  the 
record,  it  may  be  that  the  plaintiff  cannot 
make  profits  because  of  the  greater  busi- 
ness success  that  has  attended  these  other 
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persons  In  the  same  city.  Moreover,  it 
may  be  that  the  plaintiff  entered  the  local 
field  too  late,  after  others  had  established 
a  lucrative  hold  under  the  tax,  or  that 
those  others  have  better  business  intelli- 
gence and  management  than  the  plaintiff. 
Certain  it  is  that  the  failure  of  the  plain- 
tiff to  make  profits  cannot  alone  brand  the 
tax  as  unjust  and  invalid.  ''The  reason- 
ableness or  unreasonableness  of  a  license 
tax  cannot  be  determined  by  the  extent  of 
the  business  of  a  single  individual.  There 
may  be  competition  or  negligence  on  his 
part,  or  other  considerations  affecting  the 
extent  of  the  business  of  complainant.*' 
Nashville,  C.  &  St  L.  R.  Co.  ▼.  Attalla,  118 
Ala.  362,  24  So.  450.  We  cannot  over- 
throw the  tax  on  mere  assiunption.  We 
must  speak  by  the  record. 

Every  presumption  is  in  faVor  of  this 
legislative  act.  The  lawmaking  body  will 
be  presumed  to  have  proceeded  in  good 
faith,  for  the  public  good,  and  upon  sound 
reasons.  It  is  proper  to  assume  that  the 
legislature  had  before  it,  at  the  time  it 
fixed  this  tax,  information  as  to  the  extent 
and  profitableness  of  the  trading  stamp 
business  in  this  state,  which  justified  its 
act  in  the  premises.  The  act  will  be  pre- 
sumed to  be  reasonable,  unless  the  contra- 
ry appears  on  the  face  of  the  law  itself, 
or  is  established  by  proper  evidence.  Gam- 
ble T.  Montgomery,  147  Ala.  682,  39  So. 
353.  Plainly,  the  face  of  the  law  itself 
does  not  show  unreasonableness,  unless 
facts  that  we  know  nothing  about  are  as- 
sumed. As  we  have  said,  the  record  con- 
tains no  showing  of  the  unreasonableness 
of  the  tax,  except  as  gauged  by  the  im- 
proper standard  of  the  plaintiff's  failure 
to  succeed  under  it.  Here  the  words  of 
Judge  Cooley  are  applicable:  "In  every 
instance  the  highest  consideration  should 
be  paid  to  the  determination  of  the  legis- 
lature that  a  tax  should  be  laid.  It  is  not 
lightly  to  be  assumed  that  its  members 
have  come  to  the  examination  of  the  sub- 
ject with  any  other  than  public  motives,  or 
that  they  have  failed  to  give  it  due  in- 
vestigation or  reflection.  The  presump- 
tion on  the  other  hand  must  always  be 
that  they  have  considered  it  with  honesty 
and  fair  purpose,  and  that  their  action  is 
the  result  of  their  deliberate  judgment. 
And  with  all  these  presumptions  tending 
to  support  the  legislative  action,  it  would 
seem  but  reasonable  and  proper  that  the 
courts  should  support  it  when  not  clear- 
ly satisfied  that  an  error  has  been  com- 
mitted."    1  Cooley,  Taxn.  3d  ed.  184. 

The  amount  of  the  tax,  judged  in  con- 
nection with  what  we  may  personally 
think  about  the  opportunities  and  results 
in  the  trading  stamp  business,  cannot 
34  L.BJL(N.S.) 


properly  be  raised  for  decision.  Yet  on 
such  assmnption  we  must  render  decision 
against  the  validity  of  the  tax  if  at  all. 
It  is  unfair  to  impute  to  the  legislature 
a  purpose  to  kill  a  business  indirectly  by 
tax.  Rather  shall  we  impute  to  it  a  pur- 
pose to  raise  revenue  from  a  source  that 
it  investigated  and  found  to  be  of  such 
lucrative  character  as  to  warrant  the  tax 
applied  thereon.  In  the  words  of  the 
late  Chief  Justice  Fuller:  "The  general 
legislative  purpose  is  plain,  and  the  in- 
tention to  prohibit  this  particular  busi- 
ness cannot  properly  be  imputed  from  the 
amount  of  the  tax  payable  by  those  em- 
barked in  it."  Williams  v.  Fears,  179  U. 
S.  275,  45  L.  ed.  186,  21  Sup.  Ct.  Rep. 
130. 

The  tax  extends  to  all  of  a  class.  Every 
person  in  the  particular  vocation  must 
pay  it.  So,  it  has  been  made  to  conform 
to  the  rule  for  reasonable  classification, 
and  for  equality  and  uniformity.  There 
is  no  semblance  of  discrimination  in  favor 
of  one  person  engaged  in  the  business,  as 
against  another  engaged  in  the  same  busi- 
ness. Trading  stamp  merchants,  if  such 
they  may  be  called,  or  trading  stamp  deal- 
ers and  redeemers,  surely  stand  in  a  novel 
and  distinct  %lass  by  themselves.  They  do 
a  business  that  is  quite  different  from  or- 
dinary merchants.  They  are  plainly  dis- 
tinguished from  storekeepers  who  sell  for 
cash  or  credit,  and  deal  in  goods  after  the 
ordinary  methods.  So,  it  has  been  held: 
"A  city  ordinance  imposing  upon  persons 
engaged  in  the  business  of  furnishing  trad- 
ing stamps  to  merchants,  to  be  distributed 
among  their  customers  for  use  in  the  pur- 
chase of  other  merchandise,  a  larger  tax 
than  that  imposed  upon  merchants  carry- 
ing on  an  ordinary  mercantile  business,  is 
not  violative  of  the  constitutional  provi- 
sion requiring  uniformity  of  taxation." 
Gamble  v.  Montgomery,  supra.  If  these 
trading  stamp  dealers  are  advertising 
agents  as  claimed  by  the  plaintiff,  they  in- 
deed stand  in  a  distinct  class  as  such. 
They  do  not  at  all  operate  as  advertising 
agents  usually  do,  and  are  distinguishable 
from  the  ordinary  class  of  that  line  as  a 
class  by  themselves.  Advertising  agents 
do  not  ordinarily  issue  orders  for  mer- 
chandise, and  keep  on  hand  merchandise 
for  the  redemption  of  those  orders.  The 
very  description  which  the  plaintiff  gives 
of  its  business  satisfies  any  mind  that  the 
business  is  in  a  class  by  itself, — that  there 
is  none  other  like  it.  The  rule  for  reason- 
able classification  has  been  fulfilled  by 
the  act  fixing  the  tax  in  question.  "The 
power  of  the  state  to  distinguish,  select, 
and  classify  objects  of  taxation  has  a  wide 
range  of  discretion.     Classification  must  be 
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reasonable,  but  there  is  no  precise  appli- 
cation  of  the  rule  of  reasonableness,  and 
there  cannot  be  an  exact  exclusion  or  in- 
clusion of  persons  and  things."  1  Cooley, 
Taxn.  3d  ed.  76. 

The  legislature  had  the  power  to  se- 
lect and  justly  tax  the  trading  stamp  busi- 
ness; and  the  presumption  that  it  has 
placed  a  reasonable  tax  thereon  has  not 
been  overthrown.  The  tax,  as  far  as  ap- 
pears in  this  case,  does  not  contravene  any 
provision  of  the  state  Constitution  or  the 
Fourteenth  Amendment  to  the  Federal 
Constitution.     Let  the  decree  be  affirmed. 


IOWA  SUPRfiBIE  COURT. 

WILLIAM  C.  MoKAMARA,  Appt., 

V. 

JAMES  J.  MCALLISTER. 
(—  Iowa,  — ,  130  N.  W.  26.) 

liimitation  of  action  —  nonresident  par- 
ties —  exception. 

1.  A  provision  in  a  statute  of  limitations 
that  the  time  during  which  defendant  is  a 
nonresident  of  the  state  shall  not  be  in- 
cluded in  computing  the  perit>d  of  limita- 
tion will  enable  the  court  to  entertain  an 
action,  the  cause  of  which  arises  within  the 
state,  between  parties  both  of  whom  were 
nonresidents  when  the  cause  arose,  not- 
withstanding the  limitation  period  has 
elapsed  since  that  time,  if  the  prescribed 
time  has  not  elapsed  while  defendant  was 
within  the  state. 

Abatement  —  other  action  pending  — 
foreign  Jurisdiction. 

2.  The  pendency  of  another  action  for 
the  same  cause  in  another  state  is  no  bar 
to  the  maintenance  of  an  action  at  law. 


Appeal  —  refusal  to  amend  pleading  — 
immateriality. 

3.  It  is  not  reversible  error  to  refuse  to 
strike  matter  from  an  answer  which  may 

S roper ly    be    considered    in    mitigation    o) 
Bimages,  or  the  presence  of  which  does  not 
prejudice  the  complainant. 

(February  13,  1911.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Woodbury  Coun- 
ty overruling  a  demurrer  to  part  of  de- 
fendant's answer  and  the  motion  to  strike 
other  parts,  in  an  action  to  recover  dam- 
ages for  the  alienation  from  plaintiff  of 
the  affections  of  his  wife.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  Pizey  and  R.  R.  Dick- 
son, for  appellant: 

Nonresidence  of  the  plaintiff,  even  though 
he  resides  in  the  same  foreign  state  as  the 
defendant^  is  immaterial  for  purposes  of 
limitation  of  actions;  unless  some  excep- 
tion is  based  thereon  by  express  statutory 
provision. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  233; 
Blackburn  v.  Blackburn,  124  Mich.  190, 
83  Am.  St  Rep.  325,  82  N.  W.  835. 

The  pendency  of  another  action  for  the 
same  cause  in  another  state  is  no  bar  to 
the  maintenance  of  an  action  at  law. 

1  Cyc.  Law  &  Proc.  p.  36;  Schmidt  v. 
Posner,  130  Iowa,  347,  106  N.  W.  760. 

Messrs.  F.  B.  Gill  and  Strong  &  Whit- 
ney, for  appellee: 

When  plaintiff,  a  nonresident,  elected  to 
bring  his  action  here  on  a  cause  origi- 
nating here,  he  is  bound  by  our  statute. 
A  cause  of  action  arising  here  is  never 
barred  try  the  mere  lapse  of  time  in  some 
other   jurisdiction   and  our   statutes  must 


Note, '^ Limitation  of  actions:  applico- 
hility  of  provision  that  time  during 
which  defendant  is  a  nonresident 
shall  not  he  computedf  to  defendafU 
who  teas  a  nonresident  tohen  cause 
of  action  accrued. 

As  to  applicability  to  nonresidents  of  pro- 
vision suspending  limitations  against  de- 
fendant who  is  out  of  state,  until  his  "re- 
turn," see  note  to  Jamieson  v.  Potts,  25 
L.R.A.(N.S.)   24. 

This  note  is  confined  strictly  to  cases 
decided  under  a  statutory  provision  in  the 
form  involved  in  McNakaba  v.  McAllister, 
vis,,  a  provision  that  the  time  during  which 
a  defendant  is  a  nonresident  of  the  state 
shall  not  be  included  in  computing  the 
periods  of  limitations. 

Provisions  of  this  kind  appear  to  be  in 
force  in  but  few  states.  The  courts  before 
which  the  question  has  been  raised  have  all 
34  L.R.A.(N.b.) 


held  in  accord  with  the  decision  in  Mc- 
Namaba  v.  McAlusteb,  that  the  provisions 
were  applicable  to  nonresidents  who  were 
such  when  the  cause  of  action  accrued 
equally  as  to  those  who  became  such  after- 
ward. This  holding  seems  the  better  one 
when  it  is  considered  that,  if  it  were  held 
otherwise,  debtors  who  were  nonresidents 
when  the  cause  of  action  accrued  would  be 
placed  in  a  much  better  position  than  resi- 
dents of  the  state  who  afterward  became 
nonresidents,^a  result  which  could  not  rea- 
sonably be  imputed  to  the  legislature. 

In  accord  with  the  foregoing  statements, 
it  was  held  in  the  foHowing  cases  that  a 
provision  to  the  effect  that  the  time  during 
which  a  defendant  was  a  nonresident  of  the 
state  should  not  be  included  in  computing 
the  periods  of  limitations  applied  to  de- 
fendants who  were  nonresidents  when  the 
causes  of  action  accrued:  Watson  v.  Leek- 
lider,  147  Ind.  395,  45  N.  E.  72;  Wood  v. 
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be  construed  merely  to  protect  a  resident 
plaintiff  from  the  act  of  defendant  in 
absconding  from  the  state. 

Thompson  v.  Read,  41  Iowa,  48. 

Where  the  defendant  is  a  nonresident  of 
the  state  when  the  cause  of  action  accrues, 
the  exception  which  prevents  the  running 
of  the  statute  of  limitations  has  no  ap- 
plication. 

West  T.  Theis,  16  Idaho,  167,  17  L.R.A. 
(N.S.)  472,  128  Am.  St.  Rep.  58,  06  Pac. 
932;  Orr  v.  Wilmarth,  96  Mo.  212,  8  S. 
W.  268;  Embrey  y.  Jemison,  131  U.  S. 
336,  33  L.  ed.  172,  9  Sup.  Ct.  Rep.  776; 
Griffin  v.  Woolford,  100  Va.  473,  41  S.  E. 
949;  Strong  v.  Lewis,  204  111.  35,  68  N.  £. 
65«. 

Deemer,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  claims  that  defendant  at  Sioux 
City,  Iowa,  alienated  his  wife's  affections 
from  him.  At  the  time  the  cause  of  ac- 
tion arose,  and  for  many  years  prior  there- 
to and  down  to  the  time  of  the  rulings  com- 
plained of,  both  plaintiff  and  defendant 
were  citizens  and  residents  of  the  state  of 
Nebraska.  The  alleged  alienation  occurred 
January  8  to  29,  1907,  inclusive.  Defend- 
ant, among  other  defenses,  pleaded  the  fol- 
lowing: 

^(2)  This  defendant  admits  that  plain- 
tiff and  Mary  £.  McAllister  were  married 
in  Sioux  City,  Iowa,  and  that  several  chil- 
dren were  bom  to  plaintiff  and  his  wife; 
and  defendant  alleges  that  ever  since  on  or 
about  the  16th  day  of  June,  1901,  plain- 
tiff and  his  wife  and  this  defendant  have 
been  citizens  and  residents  of  the  state  of 
Nebraska,  and  that  plaintiff  and  defend- 
ant are  still  citizens  and  residents  of  the 
state  of  Nebraska;   that  the  cause  of  ac- 


tion, if  any  plaintiff  has,  accrued  more 
than  two  years  prior  to  the  commence- 
ment of  this  action,  and  is  barred  by  the 
statute  of  limitations;  .  .  .  that  after 
coming  into  the  home  of  defendant,  James 
J.  McAllister,  to  live,  the  said  wife,  whose 
name  was  Mary  E.  McAllister,  commenced 
an  action  in  the  district  court  of  Dakota 
county,  Nebraska,  against  the  plaintiff 
herein  for  divorce,  on  the  ground  of  ex- 
treme cruelty,  and  in  said  action  sought  to 
recover  alimony,  and  also  to  secure  the 
care,  custody,  and  control  of  said  children; 
that  the  plaintiff  herein  was  duly  served 
with  summons  in  said  action,  and  appeared 
therein  and  tried  said  cause  of  action,  and 
the  court  found  the  issues  for  the  plaintiff 
in  said  action,  Mary  E.  McAllister,  and  it 
was  conclusively  determined  in  said  action 
that  the  plaintiff  herein  was  guilty  of  ex- 
treme cruelty  toward  his  wife,  and  was  a 
vulgar  and  vicious  man,  and  unfit  to  have 
the  care  and  custody  of  said  children,  or 
any  of  them,  and  the  court  in  said  action 
awarded  her  alimony,  no  part  of  which  has 
been  paid,  and  awarded  her  the  custody  of 
said  children;  that  since  Mary  E.  McAl- 
lister and  her  children  came  to  the  home 
of  defendant,  she  has  been  entirely  penni- 
less; and  that  she  has  not  been  in  good 
health,  and  had  had  no  means  of  support, 
and  this  defendant,  her  father,  has,  as  a 
matter  of  kindness  and  parental  love  only, 
provided  clothing  and  food  for  the  said 
Mary  E.  McAllister  and  her  minor  chil- 
dren.    .    .    . 

"(4)  That  on  or  about  the  11th  day  of 
January,  1909,  plaintiff  commenced  an  ac- 
tion in  the  district  court  of  Dakota  coun- 
ty, Nebraska,  against  this  defendant  and 
his  wife,  Julia  McAllister,  stating  the 
same  cause  of  action  that  is  stated  in  his 


Bissell,  108  Ind.  229,  9  N.  £.  425;  Me- 
chanics' Bldg.  Asso.  r.  Whitacre,  92  Ind. 
647;  Lagow  v.  Neilson,  10  Ind.  183;  Ross 
V.  Bees,  65  Iowa,  296,  7  N.  W.  611;  Wet- 
more  v.  Marsh,  81  Iowa,  677,  47  N.  W. 
1021;  Des  Moines  Sav.  Bank  v.  Kennedy, 
142  Iowa,  272,  120  N.  W.  742;  and  Daven- 
port V.  Allen,  120  Fed.  172,  in  which  case 
the  Iowa  statute  was  construed. 

And  in  Applegate  v.  Applegate,  107  Iowa, 
312,  78  N.  W.  34,  under  such  a  statute  it 
was  held  that  a  cause  of  action  to  set  aside 
a  fraudulent  conveyance  to  a  nonresident 
was  not  barred  where  the  action  was 
brought  within  the  statutory  period  after 
the  property  was  conveyed  to  a  resident  of 
the  state. 

And  under  such  a  statute  in  Ralph  v. 
BCagaw,  33  Ind.  App.  399,  70  N.  E.  188, 
where  a  judgment  had  been  obtained 
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against  one  who  had  fraudulently  procured 
property  to  be  conveyed  to  a  nonresident, 
it  was  held  that  an  action  to  subject  such 
land  to  the  payment  of  the  judgment  was 
not  barred,  although  more  than  the  statu- 
tory period  had  elapsed. 

It  was  held  in  Hollenbeck  v.  Poston,  34 
Ind.  App.  481,  73  N.  E.  162,  that  a  statute 
providing  that  the  time  during  which  the 
defendant  is  a  nonresident  of  the  state 
.  .  .  shall  not  be  computed  in  any  of 
the  periods  of  limitations,  which  was  a 
general  provision  of  the  statute  of  limita- 
tions, had  no  application  to  a  special  pro- 
vision for  the  setting  aside  of  judgments 
rendered  on  notice  by  publication,  and  that 
such  provision  would  not  aid  a  nonresident 
defendant  in  extending  the  time  for  hav- 
inff  such  judgment  opened  in  order  to  en- 
able him  to  defend.  J.  T.  W. 
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petition  herein;  that  defendant  filed  an  an- 
swer to  the  said  alleged  cause  of  action  in 
Dakota  county,  Nebraska;  that  plaintiff 
well  knew  that  he  had  no  cause  of  action 
for  the  alienation  of  his  wife's  affections, 
and  defendant  alleges  that  plaintiff  insti- 
tuted said  suits  simply  to  harass  and  an- 
noy the  defendant,  and  that  plaintiff's  mo- 
tiye  is  simply  that  of  malice,  and  for  the 
purpose  of  making  the  defendant  all  the 
expense  that  plaintiff  can,  and  not  for  the 
purpose  of  ii^  good  faith  prosecuting  his  al- 
leged cause  of  action." 

Plaintiff  demurred  to  that  part  of  the  an- 
swer pleading  the  statute  of  limitations, 
and  also  moved  to  strike  the  other  parts  of 
the  answer  quoted.  His  demurrer  and  mo- 
tion were  each  overruled,  and  the  appeal 
is  from  these  rulings.  If  that  part  of  the 
answer  pleading  the  statute  of  limitations 
is  good,  that  is  the  end  of  the  case.  But 
if  the  ruling  was  erroneous,  the  case  should 
be  reversed.  Wallace  y.  Council  Bluffs  Ins. 
Co.  66  Iowa,  139,  23  N.  W.  302.  Such  ac- 
tions as  these  are  ordinarily  barred  within 
two  years.  But  plaintiff  relies  upon  the 
following  sections  of  the  Code  as  saving 
his  right  of  action.  These  are:  Section 
3451,  reading  as  follows:  ''The  time  dur- 
ing which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  comput- 
ing any  of  the  periods  of  limitation  above 
described."  And  §  3452,  which  reads: 
"When  a  cause  of  action  has  been  fully 
barred  by  the  laws  of  any  country  where 
the  defendant  has  previously  resided,  such 
bar  shall  be  the  same  defense  here  as 
though  it  had  arisen  under  the  provisions 
of  this  chapter;  but  this  sectiop  shall  not 
apply  to  causes  of  action  arising  within 
this  state."  Manifestly,  the  later  section 
has  no  application,  for  defendant  does  not 
plead  that  the  action  is  barred  by  the  stat- 
utes of  another  state.  Even  if  he  had,  the 
statute  would  not  be  applicable,  because  it 
is  conceded  by  both  parties  that  the  cause 
of  action  arose  in  this  state.  If  the  ac- 
tion is  saved  it  is  because  of  §  3451  of  the 
Code.  From  no  aspect  of  the  case  is  plain- 
tiff's residence  controlling.  As  the  action 
is  purely  transitory,  he  had  the  right  to 
go  into  any  juribdiction  where  he  could 
secure  proper  service  upon  the  defendant, 
and  there  prosecute  his  action,  unless  bar- 
red by  the  statutes  of  that  state.  But 
defendant's  residence  is  material  for  the 
reason  that  both  §§  3451  and  3452  make 
it  so.  As  already  observed  §  3452  must 
be  eliminated  from  our  discussion  because 
of  lack  of  an  issue  tendered  by  the  plead- 
ings making  it  so,  and  for  the  further  rea- 
son that  the  cause  of  action  arose  in  this 
state. 

Turning  again  to  §  3451,  it  will  be  ob- 
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served  that  it  provides  that  the  time  dur» 
ing  which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  comput- 
ing any  of  the  periods  of  limitation.  Does 
this  apply  to  a  case  where  the  defendant 
was  a  nonresident  prior  to  the  accrual  of 
the  cause  of  action,  and  remained  so  until 
the  demurrer  to  the  answer  pleading  the 
statute  of  limitations  was  filed?  This  is 
the  pivotal  and  only  question  bearing  upon 
the  matter  now  in  hand.  The  proposition 
seems  to  be  foreclosed  by  the  decision  in 
Ross  V.  Rees,  55  Iowa,  296,  7  N.  W.  6il. 
In  that  case  defendants  never  resided  in 
this  state,  and  it  was  held  that  the  stat- 
ute of  limitations  did  not  run  against 
plaintiff's  claim,  which  accrued  in  another 
state.  See  also  Stern  v.  Selleck,  136  Iowa, 
291,  111  N.  W.  451;  Davenport  v.  Allen 
(C.  C.)  120  Fed.  175;  Heaton  v.  Fryberger, 
38  Iowa,  185;  Wetmore  v.  Marsh,  81  Iowa, 
677,  47  N.  W.  1021.  Somewhat  in  point  is 
Lebrecht  v.  Wilcoxon,  40  Iowa,  93. 

Defendant's  counsel  rely  upon  some  deci- 
sions from  other  states,  to  the  effect  that 
where  a  defendant  is  a  nonresident  when 
the  cause  of  action  accrues,  the  exceptions 
as  to  nonresidents  do  not  apply.  These 
are  West  v.  Theis,  15  Idaho,  167,  17  L.R.Au 
(N.S.)  472,  128  Am.  St  Rep.  58,  96  Pac 
932;  Embrey  v.  Jemison,  131  U.  S.  336, 
33  L.  ed.  172,  9  Sup.  Ct.  Rep.  776;  Strong 
T.  Lewis,  204  111.  35,  68  N.  £.  556.  We 
have  examined  these  cases,  and  find  that 
they  are  of  no  consequence.  Construing 
statutes  not  at  all  similar  to  our  .  own, 
they  are  of  no  value  as  precedents,  and 
were  this  not  true  they  would  do  no  more 
than  furnish  reasons  for  changing  our  rule. 
For  this  purpose  they  are  not  persuasive. 
Our  law  is  plain  and  unambiguous,  and 
contains  no  qualifications  or  limitations  on 
a  nonresident  defendant,  as  in  many  other 
jurisdictions.  Our  view  has  support  in 
Bennett  v.  Cook,  43  N.  Y.  537,  3  Am.  Rep. 
727,  opinion  by  Peckham,  J.;  Frost  v.  Bris- 
bin,  19  Wend.  11,  32  Am.  Dec.  423;  Stew- 
art V.  Spaulding,  72  Cal.  264,  13  Pac.  661 ; 
Ambler  v.  Whipple,  139  111.  311,  32  Am. 
St.  Rep.  202,  28  N.  E.  841;  Wood  v.  Bis- 
sell,  108  Ind.  229,  9  N.  E.  425;  Dwight  v. 
Clark,  7  Mass.  515;  Jordon  v.  Secombe,  33 
Minn.  220,  22  N.  W.  383;  Hartley  v.  Craw- 
ford, 12  Neb.  471,  11  N.  W.  729;  Burrows 
V.  French,  34  8.  C.  165,  27  Am.  St.  Rep. 
811,  13  S.  E.  355.  A  full  discussion  of  the 
matter  will  be  found  in  19  Am.  k  Eng. 
Enc.  Law,  pp.  228,  229,  and  26  Cyc  Law 
&  Proc.  pp.  1238,  1239. 

In  the  latter  work  it  is  stated  unequiTO 
cally  that  the  great  weight  of  authority 
sustains  the  proposition  that  an  exception 
such  as  the  one  we  are  considering  ap* 
plies  to  residents  and  nonresidents  aliks. 
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We  have  found  thre»  cases  which  are  cited 
in  support  of  the  proposition  that  the  ex- 
ceptions do  not  apply  where  plaintiff  him- 
self is  a  nonresident.  These  are:  Belden 
▼.  Blackman,  118  Mich.  448,  76  N.  W. 
970;  Royse  t.  Tumhaugh,  117  Ind.  630, 
20  N.  fi.  486;  and  Wheeler  v.  Wheeler, 
134  III.  622,  10  L.R.A.  613.  26  N.  E.  688.- 

The  Wheeler  Case  is  not  in  point,  as  it 
contained  a  saving  clause  to  the  contestant 
of  a  will  reading  "persons  absent  from  the 
state."  Speedy  settlement  of  matters  in 
probate  was  regarded  as  controlling  in  con- 
struing the  words  "persons  absent  from  the 
state,"  and  it  was  held  that  it  did  not  ap- 
ply to  nonresidents.  The  court  recognized 
a  conflict  in  the  decisions,  but  in  the  in- 
terest of  the  speedy  settlement  of  estates, 
and  legislative  action  following  a  decision 
in  line  with  our  view,  the  view  was  ex- 
pressed that  the  statute  as  it  then  existed 
did  not  apply  to  nonresidents.  In  all  cases 
relied  upon  to  support  the  opinion,  the 
terms  used  were,  "absent  from  the  state," 
and  these  were  sometimes  qualified  by  the 
words  "after  his  or  their  return."  It  was 
held  in  effect  that  one  could  not  be  absent 
from  the  state  if  he  had  never  been  there. 
This  was  in  the  face,  however,  of  many  au- 
thorities to  the  contrary,  as  Von  Hemert 
v.  Porter,  11  Met.  210;  Hall  v.  Little,  14 
Mass.  203;  Putnam  v.  Dike,  13  Gray,  636; 
Paine  v.  Drew,  44  N.  H.  306;  and  a  prior 
decision  from  the  Illinois  court  of  White  v. 
Hight,   2   111.   204. 

It  was  stated  that  New  Jersey  and  Texas 
bad  adopted  the  rule  announced  by  the 
Illinois  court,  and  Snoddy  v.  Cage,  6  Tex. 
106,  was  cited.  That  case  turned,  however, 
upon  the  peculiar  language  of  the  statute, 
and  is  not  applicable  to  the  facts  now  be- 
fore us.  Moreover,  the  statute  construed 
contained  an  exception  in  favor  of  a  plain- 
tiff who  was  contesting  a  will.  The  case 
from  Indiana  was  an  action  to  quiet  title, 
and  defendant  pleaded  the  statute  of  limi- 
tations. Plaintiff,  a  nonresident,  relied 
upon  this  statute  of  that  state.  "The  time 
during  which  the  defendant  is  a  nonresi- 
dent of  the  stat%,  or  absent  on  public  busi- 
ness, shall  not  be  computed  in  any  of  the 
periods  of  limitations."  The  court  said 
with  reference  thereto:  "This  exception 
applies  to  a  case  where  a  person  in  this 
state  has  a  cause  of  action  against  another, 
and  the  defendant  against  whom  the  cause 
of  action  exists  leaves  the  state  on  public 
business,  or  becomes  a  nonresident  of  the 
state,  and  afterwards  comes  back  into  the 
state  again.  In  such  case  he  may  be  sued, 
and  the  time  he  is  absent  shall  not  be  com- 
puted in  the  period  of  limitation.  If  he 
had  remained  in  the  state,  the  plaintiff 
would  have  been  compelled  to  bring  his  ac- 
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tion  within  the  period  fixed  by  the  statute, 
or  be  barred  from  recovery.  If  the  defend- 
ant departs  and  becomes  a  nonresident,  or 
is  out  of  the  state  pn  public  business,  by 
bis  acts  he  puts  the  plaintiff  where  he  can 
not  bring  his  action.  The  plaintiff  is  not 
at  fault,  but  the  defendant  by  his  absence 
puts  the  plaintiff  in  a  position  where  he 
cannot  sue  without  going  out  of  the  state 
to  the  residence  of  the  defendant,  and  in 
such  a  case  the  law  extends  the  time  in 
which  suit  may  be  brought.  But  this  bene- 
fit and  extension  of  time  was  not  intended 
for,  and  cannot  be  extended  to,  a  plaintiff 
who,  having  a  cause  of  action  against  a 
person  in  this  state,  leaves  the  state  and 
becomes  a  resident  of  another,  and  after- 
wards returns  and  brings  suit,  and,  aa  a 
reply  in  avoidance  of  the  statute  of  limi- 
tations, says  he  was  out  of  the  state  a  cer- 
tain number  of  years,  which  must  be  de- 
ducted from  the  time  fixed  for  the  limita- 
tion of  the  action.  If  this  construction 
should  be  given  the  statute  in  an  action 
for  the  possession  of  real  estate,  a  person 
might  hold  exclusive  possession  of  real  es- 
tate, claiming  to  be  the  owner  in  fee  sim- 
ple for  sixty  years  or  longer,  and  if  the 
true  owner  had  been  a  resident  of  another 
state  during  such  time,  or  has  not  been  a 
resident  of  this  state  during  at  least 
twenty  years  after  his  cause  of  action  ac- 
crued, his  right  would  not  be  barred.  Such 
is  not  the  language  or  spirit  of  the  stat- 
ute. The  case  of  Smith  v.  Wiley,  21  Ind. 
224,  holding  a  contrary  doctrine.  Is  in  di- 
rect conflict  with  the  express  terms  and 
intent  and  purpose  of  the  statute.  It  is 
evident  that  in  passing  upon  the  question 
in  that  case,  the  language  used  in  the  stat- 
ute was  overlooked,  and  that  case  is  over- 
ruled. The  facts  as  found  by  the  court 
show  conclusively  that  the  plaintiff's  cause 
of  action  was  barred,  and  the  defendants' 
possession  and  claim  of  ownership,  coupled 
with  those  under  whom  they  claimed,  had 
ripened  into  an  absolute  title  long  before 
the  commencement  of  the  suit.  There  waa 
no  error  in  the  conclusions  of  law  as 
stated  by  the  court."  Royse  v.  Turnbaugh, 
117  Ind.  630,  20  N.  E.  486. 

While  the  decision  is  not  clear,  the  re- 
porter properly  analyzed  it,  we  think,  in 
his  syllabus,  where  he  said  that  the  stat- 
ute quoted  did  not  enable  a  nonresident 
who  held  a  cause  of  action  against  a  resi- 
dent to  profit  by  the  fact  that  he,  himself, 
was  and  had  been  a  nonresident.  With 
that  conclusion  we  are  in  full  accord,  but 
it  does  not  help  the  defendant  In  this  case, 
for  he  was  a  nonresident  at  all  times  ma- 
terial to  our  inquiry,  and  plaintiff  is  claim- 
ing nothing  on  account  of  his  nonresidence. 
The   Belden    Case,   from  Michigan,   really 
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sustains  our  own  decisions  heretofore  cited. 
The  court  said  in  its  opinion:  "As  to  the 
second  reason  stated:  If  it  was  necessary 
to  state  in  the  bill  sufficient  facts  to  pre- 
vent the  statute  of  limitations  from  run- 
ning against  this  claim,  the  statements 
contained  in  the  demurrer  supply  that  de- 
fect by  showing  the  defendant  does  not  now 
and  never  has  resided  in  the  state  of  Michi- 
gan. While  the  complainant  is  not  bound 
by  the  statement  of  facts  contained  in  the 
demurrer,  the  defendant  cannot  complain 
if  the  court  assumes  they  are  true.  It  is 
said  by  counsel  the  statute  does  not  apply 
to  a  right  of  action  which  accrued  without 
the  state  between  parties  who  were  at  the 
time  nonresidents,  but  applies  only  to  ac- 
tions that  accrue  within  the  state.  The 
courts  of  New  Jersey  and  Texas  sustain 
the  doctrine  as  contended.  Our  statute  is 
like  that  of  Massachusetts  and  New  York. 
The  statutes  of  those  states  have  been  con- 
strued as  applying  to  causes  of  action 
which  accrued  without  the  state  between 
nonresidents.  White  y.  Bailey,  3  Mass. 
271;  Wilson  v.  Appleton,  17  Mass.  180; 
Bulger  V.  Roche,  11  Pick.  36,  22  Am.  Dec. 
359;  Carpenter  v.  Wells,  21  Barb.  593; 
Power  V.  Hathaway,  43  Barb.  214;  Miller 
V.  Brenham,  68  N.  Y.  83.  We  think  the 
lastnamed  cases  should  be  followed  there. 
A  bill  of  complaint  similar  to  this  was 
sustained  in  Earle  v.  Grove,  92  Mich.  285, 
52  N.  W.  615." 

The  great  weight  of  authority,  as  we 
have  seen,  pays  no  regard  to  plaintifiTs  resi- 
dence, and  construes  such  statutes  as  ours 
as  relating  to  the  nonresidence  of  the  de- 
fendant, no  matter  whether  that  nonresi- 
dence antedated  the  accrual  of  the  action 
or  not.  Without  overruling  previous  cases, 
it  follows  that  we  must  hold  the  plea  of 
the  statutes  of  limitations  insufficient.  The 
court  therefore  erred  in  overruling  plain- 
tiff's demurrer.  For  the  purpose  of  this 
discussion  we  have  assumed  that  the  cause 
of  action  stated  in  the  petition  arose  in 
this  state;  for  counsel  agree  that  such  is 
the  case.  Whether  or  not  this  be  the  fact 
we,  of  course,  express  no  opinion  at  this 
time.  The  petition  will  bear  this  construc- 
tion, and,  as  defendant  conceded  the  point, 
we  have  no  occasion  to  consider  it. 

2.  In  view  of  a  retrial  it  is  thought  best 
to  consider  the  ruling  on  the  motion  to 
strike.  The  plea  of  abatement,  because  of 
another  action  pending,  is  clearly  insuffi- 
cient, because  the  action  relied  upon  is  in 
another  jurisdiction.  Schmidt  v.  Posner, 
130  Iowa,  347.  106  N.  W.  760.  Tlie  mo- 
tives of  plaintiff  in  instituting  the  action 
were  not  material  or  defensive  in  character. 
The  fourth  paragraph  of  the  answer  should 
have  been  str^ckeji. 
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3.  In  so  far  as  the  motion  to  strike  ap- 
plied to  the  second  division  of  the  answer, 
hitherto  quoted,  it  was  what  has  aptly 
been  termed  a  "pruning  hook,"  and  as  a 
rule  an  appeal  will  not  lie  from  a  ruling 
on  such  a  motion.  The  decree  of  divorce 
obtained  by  plaintiff^s  wife  is  not  pleaded 
as  a  complete  defense,  but  in  mitigation,  or 
at  least  it  may  be  so  considered.  Aa  this 
matter  may  doubtless  be  treated  in  miti- 
gation of  damages,  and  under  the  recent 
decision  of  Hamilton  v.  McNeill,  —  Mich. 
— ,  129  N.  W.  480,  in  bar  of  the  action, 
the  motion  to  strike  was  properly  over^ 
ruled.  The  other  part  of  this  division  of 
the  answer  probably  pleaded  matters  of 
evidence,  and  might  have  been  stricken  be- 
cause of  that  fact;  but  no  prejudice  re- 
sulted from  overruling  that  part  of  the 
motion   attacking  these   allegations. 

For  the  errors  pointed  out  the  judg- 
ment must  be,  and  it  is,  reversed. 


VERMONT   SUPREBfE   COURT. 

WILLIAM  H.  VALIQUETTE 
▼. 
CLARK  BROTHERS  COAL  MINING  COM- 
PANY. 

(83  Vt.  638,  77  Atl.  869.) 

Action  —  draft  —  llctitlons  payee. 

1.  One  in  whose  favor  a  draft  is  drawn  in 
a  fictitious  name  under  which  he  is  doing 
business  may  maintain  an  action  on  it  in 
his  own  name. 

Appeal  —  exception  —  form  of  action. 

2.  An  exception  to  the  judgment  in  an 
axstion  on  a  draft  does  not  raise  the  ques- 
tion whether  or  not  it  was  error  to  declare 
in  general  assumpsit  rather  than  specially. 

Note.  —  Payment  hy  principal  of  previa 
ous  drafts  dratvn  upon  hitn  hy  His 
agent  tcithout  authorityf  as  implied 
authority  to  draw  another. 

The  conclusion  reached  in  the  above  deci- 
sion, that  the  payment  of  several  drafts 
drawn  by  the  drawee's  agent  without  au- 
thority, in  favor  of  a  certain  person,  fives 
the  agent  implied  authority  to  draw  others, 
so  that  the  drawee  cannot  repudiate  lia- 
bility on  a  draft  so  drawn  without  previ- 
ously notifying  the  payee  of  the  revocation 
of  authority,  finds  support  in  the  follow- 
ing cases,  the  most  important  of  which  are 
fully  set  forth  in  Vauquette  v.  Culbk  Bbos. 
Coal  Min.  Co.:  Bank  of  Ukiah  v.  Mohr, 
130  Cal.  268,  62  Pac.  511;  Marsh  v.  French, 
82  111.  App.  76;  Gray  Tie  &  Lumber  Co.  v. 
Farmers*  Bank,  25  Ky.  L.  Rep.  1596,  78 
S.  W.  207;  Wallace  v.  Lamson.  20  La.  Ann. 
243;  Bank  of  Deer  Lodge  v.  Hope  Min.  Co. 
3  Mont.  146.  35  Am.  Rep.  458,  1  Mor.  Min. 
I  Rep.   448;    Barber  v.   Gingell,   3   Esp.   60; 
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Same  —  waiver. 

3.  The  objection  that  a  declaration  uoon 
a  draft  was  in  general  assumpsit  rather 
than  special  in  form  is  waived  if  not  made 
at  the  triaL 

Draft  —  Implied  authority  to  draw  — 
recognition  by  payment. 

4.  The  payment  by  a  person  of  three  sev- 
eral drafts  drawn  by  his  agent  without  au- 
thority, in  favor  of  a  particular  person, 
givea  the  agent  implied  authority  to  draw 
others,  so  that  the  drawee  cannot  repudiate 
liability  on  a  draft  so  drawn  without  previ- 
ously notifying  the  payee  of  a  revocation 
of  authority. 

Same  —  estoppel  by  recognition. 

5.  Recognition  by  a  principal  of  author- 
ity in  bis  agent  to  draw  drafts  upon  him  is 
an  admission  of  obligation  to  accept  them, 
and  estops  him  from  repudiating  liability 
on  such  draft,  although  he  had  never  ad- 
mitted funds  in  his  hands  or  other  obliga- 
tion to  accept. 

(Haselton,  J.'i  dissents.) 

(October  6,  1010.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Rutland  County  Court,  made 
during  the  trial  in  an  action  to  recover  the 
amount  of  a  draft  and  accrued  interest, 
which  resulted  in  a  verdict  in  plaintiff's 
favor.    Affirmed. 

Plaintiff  was  the  proprietor,  and  A.  J. 
Boynton,  manager,  of  the  Berwick  Hotel, 
in  the  city  of  Rutland,  Vermont,  and  de- 
fendant was  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of 
Pennsylvania,  having  its  principal  place  of 


Gibson  t.  Hunter,  2  H.  Bl.  288,  6  Bro.  P. 
C.  266. 

"If,  in  consequence  of  a  notorious  agency, 
the  agent  is  in  the  habit  of  drawing  bills, 
and  the  principal  in  the  habit  of  paying 
them,  this  is  such  an  affirmance  of  his 
power  to  draw  that  a  purchaser  of  his  bills 
has  a  right  to  expect  payment  of  them  by 
the  principal,  and,  if  refused,  he  may  coerce 
it."  Hooe  V.  Oxley,  1  Wash.  (Va.)  19,  1 
Am.  Dec.  426. 

But  where  the  lack  of  authority  on  the 
part  of  an  agent  to  make  drafts  upon  his 
principal  is  known,  or  from  the  kind  of 
agency,  should  be  known,  as  in  the  case  of 
a  commercial  traveler,  no  authority  would 
be  implied,  it  seems,  by  the  mere  fact  that 
the  principal  had  honored  previous  drafts. 
In  battle  Shoe  Co.  v.  Packard,  43  Wash. 
527,  117  Am.  St.  Rep.  1064,  86  Pac.  845, 
it  was  held  that  the  fact  that  such  an  agent 
had  drawn  drafts  upon  his  principal  dur- 
ing a  period  of  years,  and  that  such  drafts 
had  been  honored,  would  not  establish  the 
former's  authority  to  bind  the  latter  in 
that  way  for  advances,  a  commercial  trav- 
eler's authority  being  limited  to  taking 
orders  for  goods.  The  court  said  that  un- 
der such  circumstances  the  only  presump- 
34  L.R.A.(N.S.) 


business  at  Philadelphia,  and  engaged  in 
the  business  of  mining  and  selling  coal; 
in  February,  1908,  defendant  employed  J. 
F.  Scott  to  sell  coal  for  it,  on  commis- 
sion, on  April  15,  1908,  Scott  came  to  the 
Berwick  Hotel,  engaged  board,  and  re- 
mained there  till  June  16th  following,  ex- 
cept during  short  absences  from  time  to 
time;  he  told  Boynton  that  he  came  to 
Rutland  in  behalf  of  defendant  corpora- 
tion, in  which  he  said  he  had  an  interest. 
Scott  frequently  received  mail  inclosed  in 
envelops  having  defendant's  name  printed 
thereon,  and  addressed  to  him  at  the  Ber- 
wick Hotel.  On  April  30,  1908,  he  was 
owing  plaintiff  $47.50  for  board,  and  handed 
Boynton  a  draft  of  that  date  for  $75, 
drawn  by  Scott  on  defendant,  in  favor  of 
the  Berwick  Hotel,  arid  requested  Boynton 
to.  apply  the  draft  in  payment  of  the 
board  bill,  and  in  a  few  days  to  give  him 
the  balance  in  money.  Boynton  took  the 
draft,  deposited  it  in  a  bank  for  collec- 
tion, and  it  was  paid  by  defendant  in  due 
course,  and  the  balance,  $35.94,  was  handed 
to  Scott,  as  requested.  On  May  14,  1908, 
Scott  was  owing  plaintiff  for  board  and  for 
cash  advanced,  and  handed  Boynton  a  like 
draft  for  $75,  and  requested  him  to  apply 
$20  of  the  proceeds  to  the  payment  of  the 
cash  advanced,  and  to  give  him  the  balance 
in  cash,  which  was  done.  This  draft  was 
deposited  for  collection  as  was  the  first, 
and  paid  by  defendant  in  due  course.  On 
May  25,  1908,  Scott,  who  was  then  owing 
plaintiff  a  considerable  amount  for  board 
and  for  cash  advanced,  handed  Boynton  a 
draft    of    that    date    for    $150,    drawn    by 


tion  that  could  arise  from  the  payment  of 
drafts  was  the  presumption  that  the  maker 
of  the  drafts  had  credit  with  the  drawees 
at  the  time  the  draft  was  presented.  "It 
would  be  a  dangerous  doctrine  to  announce 
that  the  honoring  of  a  draft,  or  even  of 
several  drafts,  during  a  period  in  which 
the  maker  of  the  drafts  had  funds  in  the 
hands  of  the  drawee,  would  establish  an 
agency  under  the  authority  of  which  the 
maker  could  draw  on  the  drawee  ad  lihi- 
turn.** 

In  New  York  Iron  Mine  v.  Citizens' 
Bank,  44  Mich.  344,  6  N.  W.  823,  2  Mor. 
Min.  Rep.  171,  it  was  held  that  the  author- 
ity of  an  agent  to  draw  post-dated  bills  of 
exchange  on  his  principal  was  not  presumed 
from  his  having  done  so  before  without 
objection,  where  there  was  nothing  to  show 
that  the  party  relying  upon  his  authority 
knew  of  the  fact,  and  a  long  interval  had 
passed  since  it  occurred,  and  the  earlier 
bills  were  drawn  on  time,  and  were  post- 
dated only  long  enough  to  give  the  drawee 
the  benefit  of  the  full  period  of  discount 
after  receiving  them,  while  the  later  bills 
were  made  payable  at  sight,  and  were  post- 
dated several  weeks  for  the  agent's  private 
advantage.  J.  A.  C. 
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Scott  on  defendant,  in  favor  of  the  Ber- 
wick Hotel,  and  requested  credit  therefor 
on  his  hill,  and  a  further  advance  of  $110 
in  cash.  This  request  was  granted,  and  the 
draft  paid  as  were  the  other  two.  On 
June  15,  1908,  Scott,  who  then  owed  plain- 
tiff for  board  and  cash  advanced,  handed 
Boynton  a  draft  for  $250,  drawn  on  de- 
fendant in  favor  of  the  Berwick  Hotel,  and 
requested  him  to  cash  same,  pay  the  board 
bill,  and  give  Scott  the  balance,  $125,  in 
cash,  which  Boynton  did.  This  draft  was 
deposited  like  the  others,  was  protested  on 
June  22,  1908,  for  nonpayment,  and  is  the 
draft  in  suit.  Till  said  draft  was  pro- 
tested, neither  plaintiff  nor  Boynton  had 
any  intimation  that  Scott  did  not  have  full 
authority  to  make  drafts  on  defendant 
for  his  expenses. 

Further  facts  appear  in  the  opinion. 

Mr.  S.  H.  O'Brien,  for  defendant: 

No  person,  although  in  fact  a  principal 

or  partner,  can  sue  or  be  sued  upon  a  bill 

of  exchange  or  negotiable  promissory  note, 

unless  he  appears  upon  its  face  to  be  a 

.    party  to  it. 

Bank  of  United  States  v.  Lyman,  20 
Vt.  667,  Fed.  Cas.  No.  924. 

If  Scott  was  acting  as  agent  of  the  de- 
fendant, then  it  would  be  the  duty  of  the 
plaintiff  to  ascertain  the  extent  of  his  au- 
thority before  cashing  the  draft;  and  if 
the  plaintiff  omitted  to  perform  that  duty, 
he  cashed  the  draft  at.  his  own  peril. 

Bank  of  Deer  Lodge  v.  Hope  Min.  Co. 
3  Mont  146,  35  Am.  Rep.  458,  1  Mor. 
Min.  Rep.  448;  Mechanics'  Bank  v.  New 
York  &  N.  H.  R.  Co.  13  N.  Y.  638;  Blum 
V.  Robertson,  24  Cal.  140;  31  Cyc.  Law  & 
Proc.  p.  1383;  Flax  &  Hemp  Mfg.  Co.  v. 
Ballentine,  16  N.  J.  L.  454;  Paige  v.  Stone, 
10  Met.  160,  43  Am.  Dec.  420. 

In  general,  the  commercial  traveler  has 
no  authority  to  make  or  indorse  commer- 
cial paper. 

Jackson  v.  National  Bank,  92  Tenn.  154, 
36  Am.  St.  Rep.  81,  20  S.  W.  802;  Bank 
of  Commerce  v.  Bernero,  17  Mo.  App.  313; 
'  31  Cyc.  Law  &  Proc.  pp.  1381,  1382;  Deni- 
son  V.  Tyson,  17  Vt.  549;  Taber  v.  Cannon, 
8  Met.  456;  Emerson  v.  Providence  Hat 
Mfg.  Co.  12  Mass.  237,  7  Am.  Dec.  66; 
T.  M.  Sinclair  &  Co.  v.  Goodell,  93  111. 
App.   592. 

Mr,  Marvelle  C.  Webber,  for  plaintiff: 

The  plaintiff  having  had  no  notice  from 
the  defendant  that  their  agent  Scott  had 
no  authority  to  draw  drafts,  and  having 
no  knowledge  of  that  fact,  the  defendant 
is  now  estopped  from  setting  up  lack  of 
authority  on  the  part  of  said  agent  to 
draw  drafts. 

Keyes  v.  Union  Pacific  Tea  Co.  81  Vt. 
420,  71  Att.  201;  2  Kent,  Com.  615,  616; 
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Walsh  V.  Pierce,  12  Vt  130;  Cairn  es  v. 
Bleecker,  12  Johns.  300;  Southern  L.  Ins. 
Co.  V.  McCain,  96  U.  S.  84,  24  L.  ed.  653; 
Hazard  v.  Treadwell,  1  Strange,  507;  Hooe 
V.  Oxley,  1  Wash.  (Va.)  19,  1  Am.  Dec. 
425;  Hanover  Nat.  Bank  y.  American  Dock 
&,  T.  Co.  148  N.  Y.  612,  61  Am.  St  Rep. 
721,  43  N.  E.  72;  Bank  of  New  York  Nat. 
Bkg.  Asso.  y.  American  Dock  &  T.  Co. 
143  N.  Y.  569,  38  N.  E,  713;  Hubbard  v. 
Tenbrook,  124  Pa.  291,  2  L.R.A.  823,  10 
Am.  St  Rep.  585,  16  Atl.  817;  Sprague  v. 
Train,  34  Vt  150;  16  Cyc.  Law  &  Proc. 
p.  801. 

If  an  injury  is  to  result  to  one  man 
from  the  omissions  or  neglect  of  an  agent 
of  another,  the  principal  must  be  held  lia- 
ble. 

Barber  v.  Britton,  26  Vt.  112,  60  Am. 
Dec.  301. 

« 

Rowell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  objected  that  the  action  cannot  be 
maintained  in  the  name  of  the  plaintiff  be- 
cause his  name  does  not  appear  on  the 
face  of  the  draft  in  suit,  which  is  drawn 
in  favor  of  the  Berwick  Hotel,  of  which 
the  plaintiff  was  sole  proprietor  at  the 
time  in  question;  and  Bank  of  United 
States  V.  Lyman,  in  the  Federal  circuit 
court  for  the  district  of  Vermont  (20  Vt 
666,  Fed.  Cas.  No.  924),  is  relied  upon  in 
support  of  the  objection,  and  it  does  sup- 
port it,  for  ft  holds  precisely  that  But 
such  is  not  the  law  of  this  state,  and  has 
not  been  since  the  case  of  Arlington  v. 
Hinds,  1  D.  Chip.  (Vt)  431,  12  Am.  Dec. 
704,  decided  in  1824,  in  which  the  con- 
trary was  held,  and  which  has  been  follow- 
ed by  this  court  ever  since.  Thus,  in  Rut- 
land k  B.  R.  Co.  v.  Cole,  24  Vt.  33,  the 
note  sued  upon  was  payable  "to  the  order 
of  Samuel  Henshaw,  Treasurer."  Hen- 
shaw  was  the  plaintiff's  treasurer,  and  the 
note  was  given  for  assessments  on  shares 
of  the  plaintiff's  capital  stock  owned  by 
the  defendant,  and  was  declared  upon  as 
payable  to  the  plaintiff.  The  same  objec- 
tion was  made  there  as  is  made  here,  but 
it  was  held  that  as  the  consideration  moved 
from  the  plaintiff,  and  the  note  was  in  ef- 
fect given  to  it,  the  action  was  maintain- 
able in  its  name.  There  are  many  other 
cases  in  this  state  to  the  same  effect,  and 
among  them  is  United  States  Nat.  Bank 
V.  Burton,  58  Vt  426,  3  Atl.  750.  That 
was  assumpsit  on  a  draft,  and  it  was  ob- 
jected that  the  plaintiff  could  not  maintain 
the  action  because  the  draft  was  indorsed 
to  its  cashier  instead  of  to  itself.  But  it 
was  held  to  be  the  settled  law  of  this 
state,  contrary  to  the  general  commercial 
law,  that  an  action  upon  a  promissory  note 
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or  a  draft  can  be  maintained  in  the  name 
of  the  party  beneficially  interested  when 
the  instrument  is  in  terms  made  payable 
or  indorsed  to  his  agent  as  treasurer,  cash- 
ier, and  the  like.  We  hold,  therefore,  that 
this  action  is  maintainable  in  the  name  of 
the  plaintiff,  who  is  the  party  beneficially 
interested,  and  indeed,  the  only  party  that 
can  sue,  for  Berwick  Hotel  is  not  a  legal 
entity,  but  only  a  name  by  which  the  plain- 
tiff's hostelry  is  designated. 

It  is  further  objected  that  general  as- 
sumpsit will  not  lie,  but  that  the  plaintiff 
should  have  declared  specially.  This  ques- 
tion was  not  raised  on  trial,  and  there- 
fore cannot  be  raised  here,  unless  it  is  in- 
volved in  the  judgment,  which  was  rendered 
on  agreed  facts,  and  to  the  rendition  of 
which  the  only  exception  in 'the  case  was 
taken.  But  the  question  is  not  involved  in 
the  judgment,  for  its  decision  was  not  nec- 
essary to  the  validity  of  the  judgment, 
and  thetefore  the  exception  to  the  judg- 
ment does  not  raise  the  question.  Far  rant 
V.  Bates,  60  Vt.  37,  11  Atl.  693;  Re  Hall, 
70  Vt  458,  41  Atl.  508 ;  Baker  v.  Sherman, 
73  Vt.  26,  50  Atl.  633.  The  objection  is 
one  that  could  be  waived,  and  was  waived 
by  not  being  made  on  trial,  for  it  did  not 
go  to  the  jurisdiction,  but  only  to  a  mat- 
ter of  pleading  and  procedure.  Even  ob- 
jections to  the  form  of* action  are  waived, 
if  not  made  on  trial.  Bliss  v.  Allard,  49 
Vt.  350.  And  see  Hammond  v.  Wilder,  25 
Vt.  342;  Chaffee  v.  Hooper,  54  Vt.  513. 
Bickford  v.  Gibbs,  8  Cush.  154,  was  as- 
sumpsit against  guarantors  of  a  note  who 
were  sued  aa  makers.  It  was  objected 
above  for  the  first  time  that  the  guaranty 
should  have  been  specially  declared  upon. 
But  it  was  held  that  the  objection  came 
too  late,  and  the  plaintiff  had  judgment. 

Aa  to  the  merits  of  the  case,  it  is  argued 
that  Scott  had  no  authority  to  draw  tltc 
draft  in  suit  on  the  defendant,  unless  its 
acceptance  of  the  three  prior  drafts  was  in 
law  an  implied  authority,  and  we  think  it 
was,  for  it  appears  that  those  drafts  were 
drawn  without  authority,  and  their  pay- 
ment was  virtually  holding  Scott  out  to  the 
plaintiff  and  accrediting  him  as  having  au- 
thority to  draw  the  draft  in  suit.  It  was 
an  approval  of  a  series  of  like  prior  acts 
that  well  might  have  induced  the  plaintiff 
to  believe  that  such  authority  existed,  and 
to  take  the  draft  on  the  faith  of  it,  and 
that  he  was  thus  induced,  and  did  thus 
take  the  draft,  is  not  questioned  in  argu- 
ment except  as  hereinafter  stated.  If  the 
defendant,  aft-er  having  accepted  and  paid 
the  third  draft,  did  not  want  to  be  bound 
by  a  fourth,  it  should  have  notified  the 
plaintiff  to  that  effect;  and,  as  it  did  not, 
it  is  to  be  taken  as  assenting  thereto. 
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This  is  the  doctrine  of  Keyes  v.  Union 
Pacific  Tea  Co.  81  Vt.  420,  71  Atl.  201,  and 
it  is  applicable  here.  But  the  defendant 
says  that  it  was  the  duty  of  the  plaintiff 
to  ascertain  the  extent  of  Scott's  author- 
ity, and,  not  having  done  it,  he  took  the 
draft  at  his  peril.  But  that  principle  does 
not  apply  here,  for  the  defendant  is  es- 
topped'by  its  acts  and  culpable  silence  to 
deny  the  authority.  Locklin  v.  Davis,  71 
Vt.  321,  45  Atl.  224.  There  the  plaintiff 
was  taken  to  have  intended  the  natural 
consequence  of  her  silence,  on  the  ground 
that  if  one  by  words,  conduct,  or  culpable 
silence,  though  not  intending  to  defraud, 
leads  another,  who  acts  prudently,  to  be- 
lieve that  a  certain  state  of  things  exists, 
and  who  acts  upon  that  belief,  he  is  es- 
topped to  deny  the  existence  of  that  state 
of  things  if  the  other  party  would  be  pre- 
judiced thereby;  for  such  a  denial  would 
be  a  breach  of  good  faith,  and  therefore 
fraudulent. 

But  the  defendant  says  that,  in  order  to 
an  estoppel,  it  must  have  admitted  funds 
in  its  hands,  or  other  obligation  to  accept, 
upon  which  the  plaintiff  relied,  not  know- 
ing the  truth;  but,  as  there  was  no  such 
admission,  the  plaintiff  could  have  relied 
on  no  such,  and  therefore  no  estoppel. 
But  the  defendant's  conduct  and  silence 
amounted  to  an  admission  of  authority  in 
Scott  to  draw,  and  that  was  an  admission 
of  an  obligation  to  accept.  The  defend- 
ant further  says  that  an  occasional  recog- 
nition of  paper  drawn  as  here  is  not 
enough,  and  refers  to  Bank  of  Deer  Lodge 
v.  Hope  Min.  Co.  3  Mont.  146,  35  Am.  Rep. 
458,  1  Mor.  Min.  Rep.  448,  as  showing  that 
one  instance  is  not  enough;  and  the  court 
does  so  hold,  but  on  the  ground  that  no  in- 
ference of  original  authority  could  be  drawn 
from  one  ratification,  )l>ecause  such  ratifi- 
cation did  not  operate  as  presumptive  evi- 
dence of  prior  authority,  but  only  as  a 
ratification  of  the  unauthorized  act.  But 
the  court  said  that,  if  there  had  been  re- 
peated acts  like  the  one  in  dispute  that  the 
defendant  had  ratified,  the  plaintiff  could 
have  inferred  authority  to  draw  the  bill. 
In  support  of  its  holding  that  no  infer- 
ence could  be  drawn  from  one  instance, 
the  court  referred  to  Commercial  Bank  v. 
Warren,  16  N.  Y.  577.  But  that  case  does 
not  hold  that.  There  it  was  contended  the 
ratification  operated  merely  as  presumptive 
evidence  of  prior  authority.  But  the  court 
said  that  its  operation  was  not  confined  to 
tliat,  but  worked  per  se  a  confirmation  of 
the  act. 

In  further  support  of  its  holding  the 
court  referred  to  Cook  v.  Baldwin,  120 
Mass.  317,  21  Am.  Rep.  517,  as  showing 
that  part  payment  of  a  bill  of  exchange  is 
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not  such  a  recognition  by  the  drawee  as 
will  bind  him  to  pay  the  rest.  And  that 
wad  the  holding.  But  the  court  said  that 
such  payment  might  have  been  accompanied 
by  a  positive  refusal  to  pay  more,  that  no 
indorsement  of  the  payment  was  made  by 
the  drawee,  and  the  fact  that  he  made  the 
payment  was  simply  to  be  taken  in  con- 
nection with  other  evidence  in  determining 
whether  he  recognized  the  bill  as  one  ac- 
cepted by  him  and  which  he  was  bound 
to  pay.  Paige  v.  Stone,  10  Met.  160,  43 
Am.  Dec.  420,  is  also  referred  to  by  the 
defendant  as  showing  that  the  recognition 
of  two  notes  is  not  enough.  There  two 
prior  instances  of  recognition  were  relied 
upon.  In  one  only  one  of  the  defendants 
assented,  and  the  court  said  that  his  as- 
sent could  not  bind  the  other  without  fur- 
ther evidence.  In  the  other,  the  note  was 
small,  and  was  settled  after  suit  brought; 
but  whether  the  defendants  had  previously 
assented  to  it  did  not  appear.  Jackson  v. 
National  Bank,  92  Tenn.  154,  18  L.R.A. 
663,  36  Am.  St.  Rep.  81,  20  S.  W.  802,  to 
which  reference  is  made,  is  not  much  in 
point,  for  the  gist  of  the  holding  there  is 
that  a  commercial  traveler,  employed  to 
sell  and  take  orders  /or  goods,  to  collect 
accounts,'  and  to  receive  money  and  checks 
payable  to  the  order  of  his  principal,  is 
not,  by  implication,  authorized  to  indorse 
the  checks  in  the  name  of  his  principal. 

Mr.  Wigmore  says  that  when  a  general 
authority  to  do  an  act  is  alleged,  and  the 
plaintiff  relies  on  the  defendant's  having 
held  out  a  third  person  as  his  agent,  other 
instances  of  the  plaintiff's  having  treated 
the  person  as  agent  for  such  an  act  have 
always  been  receivalTle  to  show  a  general 
holding  out  of  that  person  as  agent.  The 
principle  of  the  rule  is,  he  says,  that  the 
instances  must  be  numerous  enough,  and 
have  occurred  under  conditions  so  similar, 
as  to  indicate  a  system,  plan,  or  habit  of 
doing  that  particular  thing  under  similar 
circumstances;  and  that  the  only  question 
in  administering  the  rule  is  whether  the 
instances  produced  have  any  real  proba- 
tive value  to  show  such  system,  plan,  or 
habit.     1  Wigmore,  Ev.  §  377. 

Now,  a  general  authority  to  do  an  act  is, 
as  said  in  1  Am.  Lead.  Gas.  tHare  &  W.) 
568,  on  the  authority  of  Lord  Ellenborough 
in  Whitehead  v.  Tuckett,  15  East,  400,  408, 
13  Revised  Rep.  509,  2  Eng.  Rul.  Gas.  358, 
an  implied  authority  derived  from  a  course 
of  dealing;  or  from  a  number  of  acts  of  a 
particular  kind,  authorized  or  assented  to. 
And  such  an  authority,  it  is  said,  enables 
the  agent  to  bind  his  principal,  without 
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orders,  in  dealing  with  those  who  have  no 
notice  of  the  want  of  lawful  power  in  the 
agent,  and  who  act  without  collusion.  This 
principle  is  illustrated  by  many  cases  there 
referred  to,  and  among  them  is  Munn  v. 
Commission  Co.  15  Johns.  44,  8  Am.  Dec. 
219.  There  an  agent  of  a  company  was 
authorized  to  make  advances  of  money  on 
goods  consigned  or  deposited,  but  in  that 
case  he  had  accepted  a  bill  for  accommoda- 
tion on  a  promise  to  consign  rum.  But 
it  was  proved  that  the  agent  had  accepted 
a  number  of  bills  in  the  same  manner  as 
the  one  in  question,  which  were  regularly 
paid  by  the  company;  and  the  court  said 
that,  though  it  appeared  by  the  by-laws  of 
the  company  that  the  agent  had  no  au- 
thority to  accept  bills  on  an  expected  de- 
livery of  goods,  yet  it  was  proved  that  he 
was  the  general  agent  of  the  defendants, 
and  was  in  the  habit  of  accepting  bills  that 
the  company  afterwards  paid  under  like 
circumstances,  and  therefore  it  held,  on 
the  distinction  between  a  general  and  a 
special  agency,  that  the  company  was  bound 
by  the  acceptance.  So  a  general  authority 
may  be  inferred  from  payment  with  knowl- 
edge of  notes  to  which  the  payer's  name 
was  forged.  Weed  v.  Carpenter,  4  Wend. 
220. 

In  Barber  v.  Gingell,  3  Esp.  60,  the  de- 
fendant proved  the  bill  to  be  a  forgery. 
The  plaintiff  then  proved  that  the  defend- 
ant had  been  connected  with  the  drawer  in 
business,  and  had,  in  fact,  paid  several 
bills  drawn  as  the  one  in  suit  was,  and  to 
which  the  drawer,  as  was  supposed,  had 
written  the  acceptance  in  the  defendant's 
name.  Lord  Keiiyon  ruled  that  thi^  was 
an  answer  to  the  defense  of  forgery,  for, 
though  the  defendant  might  not  have  ac- 
cepted the  bill,  he  had  adopted  the  ac- 
ceptance, and  thereby  bound  himself  to  pay. 
In  Gourteen  v.  Touse,  1  Campb.  43,  10  Re- 
vised Rep.  627,  the  proof  was  that  one 
Butler  signed  the  defendant's  name  to  the 
policy,  &td  had  often  done  that,  but  the 
witness  had  not  seen  any  general  power  of 
attorney  from  the  defendant  to  Butler; 
nor  did  he  know  that  the  defendant  had 
given  Butler  authority  to  sign  this  partic- 
ular policy;  nor  was  he  aware  of  any  in- 
stance in  which  the  defendant  had  paid  a 
loss  on  a  policy  so  signed.  Lord  Ellen- 
borough  held  that  the  proof  of  agency  must 
be  carried  further. 

In  Lytie  v.  Bank  of  Dothan,  121  Ala« 
215,  26  So.  6,  the  giving  of  other  notes  by 
the  alleged  agent  and  the  defendant's  sub- 
sequent recognition  of  their  validity  were 
admitted.    So  in  Stevenson  v.  Hoy,  43  Pa. 
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lOly  it  was  held  that  a  general  agency  to 
transact  businesB  for  the  principal  was 
not  admiaaible  in  an  action  against  him  on 
a  guaranty,  for  the  act  of  the  agent  in 
signing  it  was  not  within  the  scope  of  his 
authority,  but  said  that  proof  that  simi- 
lar guaranties  had  been  made  by  the  agent 
and  ratified  or  previously  authorized  by 
the  defendant  would  have  been  admissible. 
In  Bryan  v.  Jackson,  4  Conn.  288,  a  single 
payment  without  disapprobation,  for  what 
a  servant  bought  on  the  credit  of  his  mas- 
ter, was  held  to  be  equivalent  to  a  direc- 
tion to  trust  him  in  future.  Story,  Agency, 
6th  ed.  §  66;  2  Greenl.  £v.  16th  ed.  §  65. 
Evidence  that  the  defendant's  son,  a  minor, 
had  in  three  or  four  instances  signed  for 
his  father,  and  accepted  bills  for  him,  was 
held  sufficient  prima  facie  evidence  of  au- 
thority to  sign  a  collateral  guaranty.  Wat- 
kins  y.  Vince,  2  Starkie,  368. 

In  Gibson  v.  Hunter,  in  the  House  of 
Lords,  2  H.  Bl.  288,  6  Bro.  P.  C.  256,  Kings- 
ton drew  a  bill  on  the  plaintiffs  in  error 
in  favor  of  a  fictitious  payee  or  order,  and 
indorsed  it  in  the  name  of  the  payee. 
The  defendant  in  error,  a  bona  fide  holder 
for  value,  in  order  to  show  that  the  plain- 
tiffs in  error,  at  the  time  they  accepted 
the  bill,  either  knew  that  the  name  of  the 
payee  waa  fictitious,  or  had  given  authority 
to  draw  the  bill,  was  permitted  to  show 
below  that  many  other  bills  had  been 
drawn  in  the  same  way,  and  accepted  by 
the  plaintiffs  in  error,  and  the  defendant 
in  error  had  judgment.  The  plaintiffs  in 
error  objected  above  that  the  evidence  was 
not  admissible  to  prove  actual  knowledge 
on  their  part;  and,  if  not  admissible  for 
that  purpose,  it  could  not  be  admissible 
to  prove  general  authority  to  draw  bills  on 
them  payable  to  fictitious  persons,  inas- 
much as  a  general  authority  to  do  certain 
acts,  when  no  actual  authority  is  shown, 
can  be  inferred  only  by  showing  aoquies- 
oence  of  the  person  supposed  to  have  g^ven 
such  authority,  in  other  acts  of  a  similar 
nature,  done  with  his  privity  or  consent; 
and  that  no  such  acquiescence  on  their  pare 
waa  shown.  But  it  was  held  that  the  evi- 
dence was  properly  received,  and  the  judg- 
ment was  affirmed. 

Judgment  affirmed. 

Haaelton,  J.,  dissents  on  the  ground  that 
the  defendant  did  not,  by  honoring  Scott's 
three  personal  drafts  at  the  times  and  in 
the  circumstances  shown,  give  him  general 
letters  of  credit,  nor  recognize  him  as  its 
agent  to  disburse  its  moneys,  nor  make 
him,  nor  hold  him  out  as,  its  agent  to  make 
commercial  paper  on  which  it  would  be  lia- 
ble without  acceptance  on  its  part. 
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CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

JAMES  J.  STANTON,  Appt., 

v. 

TRAVELERS'  INSURANCE  COMPANY. 

(83  Conn.  708,  78  Atl.  317.) 

Insurance  —  accident  policy  —  appen- 
dicitis. 

Death  from  appendicitis  following  a  strain 
which  would  not  have  caused  such  disease 
but  for  an  abnormal  condition  of  the  ap- 
pendix>  due  to  a  former  attack,  is  not  witu- 
in  a  policy  insuring  against  death  from  in- 
jury effected  directly  and  independently  of 
all  other  causes  through  external,  violent, 
and  accidental  means. 

(December  16,  1910.) 

^^^^^  I.I  . 

Note, -^  Accident  insurance:  previous 
diseased  condition  as  affecting  Ito- 
bility  for  death  or  injury  from  acci- 
dent. 

Under  policies  of  accident  insurance  lim- 
iting the  liability  of  the  insurer  to  dis- 
abilitv  or  death  resulting  ^'independently 
of  all  other  causes"  from  accidental  inju- 
ries, and  precluding  recovery  if  the  dis- 
ability or  death  resulted,  wholly  or  in  part, 
directly  or  indirectly,  from  disease  or  bodi- 
ly infirmity,  it  may  be  laid  down  as  a  gen- 
eral rule  of  law,  established  by  ^the  au- 
thorities herein  cited,  that  if  the  insured, 
at  the  time  of  the  alleged  accidental  in- 
jury, was  also  suffering  from  a  disease, 
and  the  accident  aggravated  the  disease, 
or  the  disease  aggravated  the  effects  of  the 
accident,  and  actively  contributed  to  the 
disability  or  death  occasioned  thereby,  there 
can  be  no  recovery  upon  the  policy ;  thougii, 
as  will  be  seen  hereafter,  the  mere  pres- 
ence of  disease^  in  the  system  of  the  insured 
at  the  time  oi  his  injury  will  not  in  all 
cases  exempt  the  insured,  even  if  the  death 
would  not  have  resulted  but  for  the  dis- 
eased condition. 

Thus,  in  National  Masonic  Acci.  Asso.  v. 
Shryock,  20  C.  C.  A.  3,  36  U.  S.  App.  668, 
73  Fed.  774,  it  was  held  that  if  the  in- 
sured ''sustained  an  accident,  but,  at  the 
time  it  occurred,  he  was  suffering  from  a 
pre-existing  disease  or  bodily  infirmity, 
and  if  the  accident  would  not  have  caused 
his  death  if  he  had  not  been  affected  with 
the  disease  or  infirmity,  but  he  died  be- 
cause the  accident  aggravated  the  effects 
of  the  disease,  or  the  disease  aggravated 
the  effects  of  the  accident,  the  express 
contract  was  that  the  association  should 
not  be  liable  for  the  amount  of  this  insur- 
ance. The  death  in  such  a  case  would  not 
be  the  result  of  the  accident  alone,  but  it 
would  be  caused  partly  by  the  disease  and 
partly  by  the  accident,  and  the  contract 
exempted  the  association  from  liability 
therefor." 

''The  insurer  is  not  to  respond  when 
death  is  caused  directly  or  indirectly  by 
disease,  nor  when  it  is  caused  in  part  by 


446 


CONNECTICUT  SUPREMK  COURT  OF  ERRORS. 


Dec., 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fairfield  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
an  accident  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  K.  Nicholson,  for  appel- 
lant: 

The  strain  received  by  Df.  Stanton  when 
carrying  the  baskets  of  soil  was  an  acci- 
dent such  that,  where  an  injury  resulted 
therefrom,  it  would  be  an  injury  caused 
by  external,  violent,  and  accidental  means. 

North  American  Life  &  Acci.  Ins.  Co.  v. 
Burroughs,  69  Pa.  43,  8  Am.  Rep.  212;  May, 
Ins.  Y  520;  1  Am.  &  Eng.  Enc  Law,  p.  87 ; 
Equitable  Acci.  Ins.  Co.  v.  Osborn,  90  Ala. 
201,   13   L.R.A.   267,   9   So.   869;    Western 


Commercial  Travelers'  Asso.  ▼.  Smith,  40 
L.R.A.  653,  29  C.  C.  A.  223,  50  U.  S.  App. 
393,  85  Fed.  401,  1  Cyc.  Law  ft  Proc.  p. 
249;  Atlanta  Acci.  Asso.  v.  Alexander, 
104  Ga.  709,  42  L.R.A.  188,  30  S.  E. 
939;  Richards  v.  Travelers'  Ins.  Co.  89 
Cal.  170,  23  Am.  St.  Rep.  455,  26  Pac. 
762;  Accident  Ins.  Co.  v.  Bennett,  90 
Tenn.  256,  25  Am.  St.  Rep.  685,  16  S.  W. 
723;  Delaney  v.  Modern  Acci.  Club,  121 
Iowa,  628,  63  L.R.A.  603,  97  N.  W.  91; 
JStna  L.  Ins.  Co.  v.  Fitzgerald,  165  Ind. 
317,  1  L.R.A.(N.S.)  422,  112  Am.  St 
Rep.  232,  75  N.  £.  262,  6  Au  ft  E.  Ann. 
Cas.  551;  Horsfall  v.  Pacific  Mut.  L.  Ins. 
Co.  32  Wash.  J  32,  63  L.RJ^.  425,  98  Am.  St. 
Rep.  846,  72  Pac.  1028;  Standard  Life  ft 
Acci.  Ins.  Co«  v.  Schmaltz,  66  Ark.  588,  74 


disease.  In  other  words,  when  the  accident 
(such  as  a  fall)  which  causes  the  death  was 
itself  caused  by  some  disease,  or  when  an 
existing  disease  co-operates  with  the  acci- 
dental injuries  to  cause  the  death,  or  when 
the  accidental  injuries  are  of  such  a  char- 
acter that  they  would  not  cause  the  death 
of  a  person  in  normal  health,  but  do  kill 
the  insured,  because  an  existing  disease, 
unknown  to  the  insurer,  unknown,  perhaps, 
to  the  insured,  has  put  him  into  such  an 
abnormal  condition  that  he  is  unable  to  re- 
sist the  efi'ect  of  the  injuries  as  he  would 
if  in  normal  health, — in  none  of  these  cases 
is  the  insurer  liable."  Commercial  Travel- 
ers' Mut.  Acci.  Asso.  v.  Fulton,  24  C.  C. 
A.  654,  45  U.  S.  App.  578,  79  Fed.  423, 
affirmed  in  35  C.  C.  A.  493,  93  Fed.  621. 

And  the  rule  established  by  the  fore- 
going cases  was  applied  in  Hubbard  v.  Mu- 
tual Acci.  Asso.  98  Fed.  930,  and  in  Hub- 
bard V.  Travelers'  Ins.  Co.  98  Fed.  932; 
and  recovery  was  denied  where  the  death 
of  the  insured  resulted  from  a  rupture  of 
the  heart,  caused  partly  by  a  fall  and  part- 
ly by  his  diseased  condition. 

In  New  Amsterdam  Casualty  Co.  ▼. 
Shields,  85  C.  C.  A.  122,  155  Fed.  54,  it 
was  held  that  if,  at  the  time  of  the  acci- 
dent, "the  actual  disease  itself  existed,  lia- 
ble to  be  rendered  active  and  virulent  by 
an  injury  such  as  that  sufiiered  by  the  in- 
sured, in  that  event  the  active  disease 
which  resulted  in  death  would  not  be  re- 
garded as  the. result  of  the  fall  alone,  but 
as  the  joint  result  of  the  fall  and  the  latent 
disease;  and  hence  there  could  be  no  recov- 
ery  under  the   policy." 

And  in  Illinois  Commercial  Men's  Asso. 
V.  Parks,  103  C.  C.  A.  286,  179  Fed.  794, 
it  was  held  that  if  the  assured  was,  at 
the  time  he  received  the  injury,  affected  by 
disease  or  bodily  infirmities  which  caused 
his  death,  either  directly  therefrom,  or  in- 
directly, as  its  natural  result,  ensuing  from 
such  accidental  injury,  so  that  the  accident 
would  not  have  caused  his  death  without 
such  pre-existing  disease  or  infirmity,  the 
contract  exempted  the  insurer  from  liabili- 
tv  therefor;  that  recovery  was  not  au- 
tnorized  under  such  contact  for  death 
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caused  partly  by  disease  and  partly  by  ac- 
cidental injury. 

And  in  Binder  v.  National  Masonic  Acci. 
Asso.  127  Iowa,  25,  102  N.  W.  190,  in  which 
it  appeared  that  the  insured  died  from  the 
bursting  of  an  artery  caused  by  a  fall,  it 
was  held  that  if  the  insured's  arteries  were 
in  a  diseased  condition,  and  such  condition 
aggravated  the  effect  of  the  accident,  and 
contributed  to  the  disability  occasioned 
thereby,  then,  under  the  express  terms  of 
the  contract,  there  was  no  liability  on  the 
part  of  the  insurer. 

And  in  White  v.  Standard  Life  ft  Acci. 
Ins.  Co.  95  Minn.  77,  103  N.  W.  735,  884, 
5  A.  ft  £.  Ann.  Cas.  83,  it  was  held  that 
while  under  such  policies  the  company 
was  liable  if  the  accident  was  the  prox- 
imate cause  of  the  injury,  yet,  if  an  injury 
and  an  existing  bodily  disease  or  infirmi- 
ty concurred  and  co-operated  to  that  end, 
no  liability  existed. 

So,  in  Maryland  Casualty  Co.  t.  Glass, 
29  Tex.  Civ.  App.  159,  67  S.  W.  1062, 
where  the  insured  died  while  undergoing 
a  surgical  operation  under  the  influence 
of  chloroform  regularly  administered, — a 
risk  covered  by  the  policy, — it  was  held 
that  if  the  death  of  the  insured  was  caused 
by  the  anesthetic  alone,  the  insurer  was 
liable;  but  if  he  was  afflicted  with  disease 
which  caused  or  directly  contributed  to 
his  death,  there  could  be  no  recovery,  though 
the  anesthetic  might  have  been  a  cause 
concurring  with  his  affliction  in  producing 
death.  "If  he  was  suffering  from  appendi- 
citis, as  is  shown  by  the  indisputable  evi- 
dence, and  if  the  anesthetic  would  not 
have  caused  his  death  had  it  not  been  for 
such  affliction,  but  he  died  because  the 
chloroform  aggravated  the  effects  of  the 
disease,  or  appendicitis  aggravated  the  ef- 
fect of  the  drug,  the  eompany  would  not 
be  liable  under  its  contract.  For  in  eith- 
er event,  appendicitis  and  chloroform  would 
be  concurring  and  inseparable  agents  prox- 
imately contributing  to  his  death,  and  it 
could  not  have  been  the  result  of  an  in- 
jury from  anesthetic,  independent  of  all 
other  causes." 
The  same  principles  governed  the  deci- 
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Am.  St  Rep.  112,  53  S.  W.  49;  American 
Acci.  Co.  V.  Reigart,  94  Ky.  647,  21  L.R.A. 
051,  42  Am.  St.  Rep.  374,  23  S.  W.  191; 
Healey  v.  Mutual  Acci.  Asso.  133  111.  556, 
9  LJLA.  371,  23  Am.  St.  Rep.  637,  25  N. 
E.  62;  Travelers'  Ins.  Co.  v.  Hunter,  30 
Tex.  Civ.  App.  489,  70  S.  W.  798 ;  McCarthy 
V.  Travelers'  Ins.  Co.  8  Biss.  362,  Fed.  Cas. 
No.  8,  682;  Travelers'  Ins.  Co.  v.  Murray, 
16  Colo.  296,  25  Am.  St  Rep.  267,  26  Pac. 
774;  Omberg  v.  United  States  Mut  Acci. 
Asso.  101  Ky.  303,  72  Am.  St.  Rep.  413, 
40  S.  W.  909;  Rustin  v.  Standard  Life 
k  Acci.  Ins.  Co.  68  Neb.  792,  46  L.R.A. 
253,  76  Am.  St  Rep.  136,  79  N.  W.  712; 
4  Ooley,  Briefs  on  Insurance,  3148;  Barry 
V.  United  States  Mut  Acci.  Asso..  23  Fed. 
712. 


That  deceased  had  had  a  former  attack 
of  appendicitis,  which  bad  left  the  appen- 
dix in  an  abnormal  condition,  and  subject 
to  other  attacks  arising  from  strain,  is 
immaterial. 

Deaver,  Appendicitis,  3d  ed.  p.  124;  New 
Amsterdam  Casualty  Co.  v.  Shields,  86  C. 
C.  A.  122,  155  Fed.  54;  Miller  v.  Fidelity 
&  C.  Co.  97  Fed.  836;  Thornton  v.  Travelers 
Ins.  Co.  116  Ga.  121,  94  Am.  St  Rep.  99, 
42  S.  E.  287;  -^tna  L.  Ins.  Co.  v.  Hicks, 
23  Tex.  Civ.  App.  74,  66  S.  W.  87;  Fetter 
v.  Fidelity  &  C.  Co.  174  Mo.  256,  61  L.R.A. 
459,  97  Am.  St  Rep.  560,  73  S.  W.  692; 
Freeman  v.  Mercantile  Mut  Acci.  Asso.  166 
Mass.  351,  17  L.R.A.  753,  30  N.  B.  1013; 
Rodey  v.  Travelers'  Ins.  Co.  3  N.  M.  643, 
9  Pac.  348. 


sions  in  the  two  cases  following,  though  the 
stipulations  of  the  contract  of  insurance 
differed  somewhat  from  those  found  in 
the  common  form  of  policy  met  with  in  the 
cases  heretofore  cited. 
*  In  iStna  L.  Ins.  Co.  v.  Dorney,  68  Ohio 
St  151,  67  N.  £.  254,  it  was  held  that 
the  insurer  would  not  be  liable  for  the 
death  of  an  assured,  caused  by  rupture 
following  an  attempt  to  lift  a  heavy 
stone,  where;  at  the  time,  the  insured 
was  suffering  from  ulcer  of  the  stomach, 
which  left  that  organ  in  'a  weakened  and 
diseased  condition,  and  but  for  suph  con- 
dition the  attempt  to  lift  the  stone  would 
not  have  caused  his  death,  under  a  pol* 
icy  providing  that  the  insurance-  did 
not  cover  "accident  or  death  ...  re- 
sulting, wholly  or  partly,  directly  or  in- 
directly, from  bodily  or  mental  infirmity, 
or  disease  in  any  form,  proximate  or  con- 
tributory as  a  primary,  secondary,  or  final 
cause  of  accident,  injury,  disability,  or 
death." 

In  Cawley  v.  National  Employer's  Acci. 
k  General  Assur.  Asso.  1  Cab.  &  El.  597, 
recovery  was  denied  for  the  death  of  an 
insured  where  it  appeared  that  the  death 
would  not  have  ensued  had  not  the  in- 
sured, at  the  time  of  the  accident,  been 
suffering  from  gall  stones^  under  a  policy 
providing  that  no  claim  should  be  made 
thereunder  in  respect  of  any  injury  unless 
the  same  should  be  occasioned  "directly 
and  solely  by  external  and  material  causes," 
and  that  it  did  not  "insure  .  .  .  against 
death  .  .  .  accelerated  or  promoted  by 
any  disease  or  bodily  infirmity,  or  natural 
cause  arising  within  the  system  of  the  as- 
sured, whether  accelerated  by  accident  or 
not" 

The  principle  established  by  the  fore- 
going eases  seems  to  be  somewhat  modified 
in  "niomton  v.  Travelers  Ins.  Co.  116  Ga. 
121,  94  Am.  St  Rep.  99,  42  S.  E.  287,  in 
which  the  insurer  sought  to  escape  lin- 
bilily  because  the  loss  of  time  did  not  re- 
sult from  accidental  injury  independent- 
ly of  all  other  causes,  but  was  partly, 
if  not  wholly,  indirectly,  if  not  directly, 
the  result  of  the  hernia  which  existed 
34  L.R,A.(N.S.) 


in  the  system  of  the  insured  at  the 
time  of  the  accident  To  quote  from  the 
opinion:  "It  seems  to  us  that  the  true 
test  to  be  applied,  in  order  to  determine 
whether  there  is  a  liability  under  ^e  con- 
tract, is  whether  the  condition  of  the  in- 
sured in  having  at  the  time  of  the  accident 
a  reducible  hernia  contributed  to  the 
accident  in  whole  or  in  part,  directly  or  in- 
directly. If  it  did  so  contribute,  the  com- 
pany would  not  be  liable.  But  if  the  ex- 
istence of  the  hernia  in  the  system  of  the 
insured  at  the  time  of  the  accident  did 
not  substantially  contribute,  wholly  or 
partly,  directly  or  indirectly,  in  bringing 
about  the  injury,  but  merely  aggravated 
the  consequences  of  the  accident^  then  the 
plaintiff  would  be  entitled  to  recover." 
Further  on  in  the  opinion  the  court  em- 
phasized this  rule  of  interpretation  of  the 
contract  by  declaring  that  if  "the  fact  that 
the  plaintiff  had,  at  the  time  of  the  injurr, 
a  reducible  hernia,  did  not  substantially 
contribute  to  the  injury,  he  will  be  entitled 
to  recover  notwithstanding  it  might  appear 
that  the  consequences  resulting  from  the 
injury  might  have  been  more  serious  on 
account  of  the  presence  of  the  hernia  than 
they  would  have  been  if  the  plaintiff  had 
been  free  from  this  infirmity.  On  tlio 
other  hand,  if  it  should  be  made  to  appear 
that  the  existence  of  the  hernia  in  the 
system  of  the  insured  was  a  substantial 
contributing  cause  in  bringing  about  the 
injury,  and  the  injury  was  the  result,  either 
in  whole  or  in  part,  directly  or  indirectly, 
from  the  fact  that,  at  the  time  it  was  in- 
flicted, the  insured  had  within  his  system 
the  reducible  hernia,  then  the  defendant 
would  have  made  out  its  defense,  and  the 
plaintiff  would  not  be  entitled  to  recover." 
Of  course,  the  insurer  would  be  liable, 
though,  at  the  time  of  receiving  the  injury 
causing  disability  or  death,  the  insured  was 
afflicted  with  some  disease,  if  such  dis- 
ease had  nothing  whatever  to  do  with  the 
result  of  the  injury,  and  the  injury  was 
of  such  a  nature  as  to  cause  death  solely 
or  independently  of  the  sickness.  White 
V.  Standard  Life  k  Acci.  Ins.  Co.  95  Minn. 
77,  103  N.  W.  735,  884,  5  A.  ft  E.  Ann. 
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CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Dec., 


Messrs.  William  Bro  Smith  and  Rob- 
ert C.  Dickenson,  for  appellee: 

As  the  bodily  injury  alleged  was  not 
caused  by  accidental  means,  there  can  be 
no  recovery  under  the  policy  in  suit. 

Clidero  v.  Scottish  Acci.  Ins.  Co.  29  Scot. 
L.  R.  303;  1  Beach/ Ins.  §  248;  Fidelity 
ft  C.  Co.  V.  Stacey,  6  L.R.A.(N.S.)  657, 
74  C.  C.  A.  409,  143  Fed.  271,  6  A.  &  E. 
Ann.,  Cas.  955,  3  Joyce,  Ins.  §  2863;  South- 
ard V.  Railway  Pass.  Assur.  Co.  34  Conn. 
674,  Fed.  Cas.  No.  13,182;  Cobb  v.  Pre- 
ferred  Mut.  Acci.  Asso.  96  Ga.  818,  22  S. 
E.  976;  McCarthy  v.  Travelers*  Ins.  Co. 
8  Biss.  362,  Fed.  -Cas.  No.  8,682;  Feder 
V.  Iowa  State  Traveling  Men's  Asso.  107 
Iowa,  538,  43  L.R.A.  693,  70  Am.  St.  Rep. 
212,    78   N.   W.   252;    American   Acci.    Co. 


Cas.  83;   Carr  v.  Pacific  Mut.  L.  Ins.  Co. 
100  Mo.  App.  602,  75  S.  W.  180. 

So,  in  Thornton  v.  Travelers  Ins.  Co.  116 
Ga.  121,  94  Am.  St.  Rep.  99,  42  S.  E.  287, 
it  was  declared  that  the  clause  in  the 
policy  excepting  from  the  operation  there- 
of injury  resulting  from  disease,  properly 
construed,  excepted  an  "accident  which  is 
the  result  of  disease,  and  not  the  conse- 
quences flowing  from  an  accident  which 
was  entirely  disconnected  with  the  disease. 
To  illustrate:  If  a  policy  holder  should 
have  a  serious  and  long-continued  illness, 
Eftich  as  a  fever  of  some  nature,  and  while 
recovering  therefrom,  and  in  a  condition 
unable  to  resist  successfully  any  serious 
shock  should  receive  a  blow  upon  the 
head  from  falling  plastering,  from  which 
death  ultimately,  though  not  immediately, 
resulted,  the  proximate  cause  of  the  death 
would  be,  not  the  fever,  but  the  blow  from 
the  plastering,  although  death  may  not 
have  resulted  but  for  the  debilitated  con- 
dition of  the  injured  person,  resulting  from 
the  fever.  In  such  a  case  the  immediatu 
cause  of  the  death  was  the  blow  on  tlie  head, 
though  the  consequences  might  be  the  re- 
sult of  the  disease  from  which  he  suffered. 
In  order  to  defeat  a  recovery  under  such 
a  clause  in  the  policy,  it  must  be  shown 
that  the  disease  was  the  substantial  cause 
of  the  injury  and  the  mere  fact  that  the 
disease  may  aggravate  the  consequences  of 
the  injury,  and  make  them  more  serious 
than  would  have  been  otherwise,  does  not 
bring  the  case"  within  the  exception  stated 
in  the  policy. 

And  in  Illinios  Commercial  Men's  Asso. 
V.  Parks,  103  C.  C.  A.  286,  179  Fed.  794, 
it  was  held  that  if  the  evidence  establish- 
ed the  fact  not  only  of  the  accidental  in- 
jury, but  the  sufficiency  thereof  to  cause  the 
death  independently  of  otlicr  causes,  and 
the  testimony  in  reference  to  pre-existinff 
disease  or  infirmity  failed  to  establish  suca 
disease  on  infiiinity  as  indirect  or  contribu- 
tory causes  of  such  death,  liability  there- 
for was  within  the  contract  of  insurance. 

And   in  JEtna   L.   Ins.   Co.   v.   I  licks,  23 
Tex.  Civ.  App.  74,  56  S.  W.  87,  in  which  it 
appeared    that    the    insured's    death    was 
caused  by  a  fall  resulting  from  a  sudden 
34  L.R.A.(N.S.) 


V.  Reigart,  94  Ey.  547,  21  L.R.A.  651,  42 
Am.  St.  Rep.  374,  23  S.  W.  191;  United 
States  Mut.  Acci.  Asso.  v.  Barry,  131  U.  S. 
loo,  33  L.-ed.  60,  9  Sup.  Ct  Rep.  755; 
Shanberg  v.  Fidelity  k  C.  Co.  143  Fed.  651, 
158  Fed.  1. 

Moreover,  as  the  death  did  not  result 
from  bodily  injury  directly  and  independ- 
ently of  all  other  causes,  the  plaintiff  could 
not  recover. 

United  States  Mut.  Acci.  Asso.  v.  Barry, 
131  U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep. 
755;  Illinois  Commercial  Men's  Asso.  v. 
Parks,  103  C.  C.  A.  286,  179  Fed.  800;  Hub- 
bard V.  Mutual  Acci.  Asso.  98  Fed.  930; 
National  Masonic  Acci.  Asso.  v.  Shryock,  20 
C.  C.  A.  3,  36  U.  S.  App.  658,  73  Fed.  774; 
Travelers'  Ins.  Co.  v.  Melick,  27  L.R.A.  629. 


lurch  of  a  railroad  car  in  which  he  was 
traveling,  it  was  held  that  the  fact  that 
he  was  ill  and  traveling  contrary  to  the 
advice  of  his  physician  would  not  defeat 
a  recovery  under  such  a  policy. 

And  in  Hall  v.  American  Masonic  Acci. 
Asso.  86  Wis.  518,  57  N.  W.  366,  in  which 
it  appeared  that  the  insured  sustained  a 
fall  which  produced  apoplexy,  causing 
death,  and  in  which  the  insurer  sought  to 
escape  liability  because  of  the  diseased  con- 
dition of  the  cerebrum,  it  was  declared  to 
be  quite  obvious  that  if  the  effusion  of 
blood  which  caused  tlie  apoplexy  and  death 
was  in  the  cerebellum,  the  diseased  condi- 
tion of  the  cerebrum  was  not  the  cause  of 
death. 

Nor  will  a  mere  weakened  physical  con- 
dition, it  seems,  work  a  forfeiture  of  the 
insurance  under  such  policies.  In  Miller 
V.  Fidelity  &  C.  Co.  97  Fed.  836,  in  which 
a  demurrer  to  the  complaint  was  overruled 
though  the  complaint  showed  that  the 
accident  would  not  have  happened  except 
for  the  weakened  condition  of  the  insured 
caused  by  illness,  the  court  said:  "If  an 
accident  that  persons  of  ordinary  strength 
would  withstand  should  kill  a  weak  person, 
or  a  person  of  otherwise  ordinary  strength 
at  a  weak  place,  the  accident,  and  not  the 
weakness,  would  be  said  to  have  killed. 
Although  the  weakness  should  have  been 
left  by  disease,  the  malady  would  not  be 
said  to  have  killed,  but  the  accident  would." 

And  in  Railway  Officials  ft  Employees' 
Acci.  Asso.  V.  Coady,  80  111.  App.  563,  re- 
covery was  allowed  for  accidental  death, 
though  the  fall  that  caused  it  might  not 
have  produced  the  death  of  the  insured  had 
he  been  a  more  robust  and  sound  man. 

There  is  a  line  of  decisions  which  have 
adopted  the  general  rule  of  proximate  cause 
as  the  ultimate  test  of  liability  under  such 
policies,  of  which  a  leading  and  important 
one  is  Freeman  v.  Mercantile  Mut.  Acci. 
Asso.  156  Mass.  351,  17  L.R.A.  753,  30  N. 
E.  1013.  Here  it  appeared  that  the  policy, 
in  addition  to  the  provisions  heretofore 
discussed,  further  stipulated  that  the  lia- 
bility of  the  insurer  should  not  extend  '*to 
any  case  except  where  the  injury  was  the 
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12  C.  a  A.  544,  27  U.  S.  App.  547,  65  Fed. 
170. 

Rorabaok,  J.,  delivered  the  opinion  of 
the  court: 

ThomM  Franoie  Stanton  on  the  23d  day 
of  January,  1905,  received  a  policy  of  in- 
surance from  the  defendant  company,  which 
insured  him  in  the  sum  of  $5,000  against 
death  resulting  from  hodily  injuries  ef- 
fected directly  and  independently  of  all  oth- 
er causes,  through  external,  violent,  and 
accidental  means.  The  plaintiff  was  named 
in  the  policy  as  the  beneficiary  in  case  of 
death.  This  contract  of  insurance  was  for 
one  year,  and  was  so  renewed  that  it  was 
in  force  in  the  months  of  April  and  May, 
1908.     The  trial  court  has  found  that  on 


May  1,  1908,  the  insured  was  a  practising 
physician  in  the  city  of  Bridgeport>  and 
was  forty-one  years  of  age.  Some  time  in 
the  fall  of  1907  he  had  an  attack  of  ap- 
pendicitis, for  which  no  operation  was  per- 
formed., After  this  attack,  and  prior  to  the 
attack  hereinafter  described,  he  appeared 
to  be  in  excellent  health,  strong  and  rugged. 
His  general  health,  except  as  herein  stated, 
had  always  been  excellent.  Friday  after- 
noon, May  1,  1908,  Dr.  Stanton  was  work- 
ing in  the  garden  in  the  rear  of  his  house, 
and  was  engaged  in  carrying  baskets  of  soil 
from  one  part  of  the  garden  to  another.  He 
carried  the  basket  with  both  hands,  rest- 
ing it  against  his  abdomen.  After  so  work- 
ing for  quite  a  length  of  time,  he  entered 
the    house    and    complained    that   he    felt 


froximate  cause  of  the  disability  or  death." 
n  reply  to  the  contention  that  the  in- 
surer was  not  liable  in  case  of  the  death 
from  disease,  even  though  the  disease  was 
caused  by  the  accident  the  court  said: 
"The  principal  question  in  the  case  is, 
What  kind  of  cause  is  to  be  deemed  'proxi- 
mate' within  the  meaning  of  the  policy? 
Where  different  forces  and  conditions  con- 
cur in  producing  a  result,  it  is  often  dif- 
ficult to  determine  which  is  properly  to  be 
considered  the  cause;  and,  in  dealing  with 
such  cases,  the  maxim.  Causa  proxima  non 
remota  spectatur,  is  applied.  But  this  does 
not  mean  that  the  cause  or  condition  which 
is  nearest  in  time  or  space  to  the  result 
is  necessarily  to  be  deemed  the  proximate 
cause.  It  means  that  the  law  will  not  go 
farther  back  in  the  line  of  causation  than 
to  find  the  active,  efficient,  procuring  cause, 
of  which  the  event  under  consideration  is 
a  natural  and  probable  consequence,  in 
view  of  the  existing  circumstances  and  con- 
ditions. The  law  does  not  consider  the 
cause  of  causes  beyond  seeking  the  efficient 
predominant  cause,  which,  following  it  no 
farther  than  those  consequences  that  might 
have  been  anticipated  as  not  unlikely  to 
result  from  it,  has  produced  the  effect. 
An  injury  which  might  naturally  produce 
death  in  a  person  of  a  certain  tempera- 
ment or  state  of  health  is  the  cause  of  his 
death,  if  he  dies  by  reason  of  it,  even  if 
he  would  not  have  died  if  his  temperament 
or  previous  health  had  been  different;  and 
this  is  so  as  well  when  death  comes  through 
the  medium  of  a  disease  directly  induced 
by  the  injury,  as  when  the  injury  im- 
mediatelj  interrupts  the  vital  processes. 
Most  of  the  requests  for  rulings  were 
founded  upon  a  different  theory  of  the  law, 
and  were  rightly  refused.  On  this  part  of 
the  case  the  presiding  justice,  after  having 
explained  and  elaborated  his  views,  summed 
up  as  follows:  'Upon  the  question  as 
to  whether  peritonitis,  if  that  caused  his 
death,  is  to  be  deemed  a  disease  within  the 
meaning  of  this  policy,  and  the  proximate 
cause  of  death  within  the  meaning  of  this 
policy,  so  as  to  prevent  a  recovery,  de- 
pends the  question  whether  or  not,  before 
34  L.R.A.(N.S.)  29 


the  time  of  the  fall,  and  at  the  time  of  the 
fall,  he  had  then  the  disease, — ^was  then 
suffering  with  the  disease.  If  he  was,  then, 
in  the  sense  of  the  policy,  although  aggra- 
vated and  made  fatal  by  the  fall,  he  can- 
not recover.  But  if,  owing  to  existing 
lesions  caused  by  that  disease,  but  not  hav- 
ing the  disease  at  the  time,  the  same  kind 
of  malady,  that  is,  peritonitis,  was  started 
up,  the  company  are  to  be  answerable,  al- 
though, if  there  had  been  a  normal  state 
of  things,  the  fall  would  not  have  occa- 
sicmed  such  a  result.'  This  ruling  gives 
an  interpretation  to  the  language  of  the 
policy  wnich  is  in  accordance  with  the  ap- 
parent purpose  and  intention  of  the  par- 
ties, and  which  makes  the  contract  a  benefl- 
cient  provision  for  the  beneficiaries  named 
in  it.  .  .  .  To  adopt  the  view  con- 
tended for  by  the  defendant  would  make 
the  policy  worthless  to  beneficiaries  in  many 
cases  of  death  where  an  injury  resulting 
from  an  accident  was  the  efficient  cause." 
And  in  Driskell  v.  United  States  Health 
&  Acci.  Ins.  Co.  117  Mo.  App.  362,  93  S. 
\V.  880,  the  court,  in  discussing  the  mean- 
ing of  the  provision  in  the  policy  that  the 
insurer  should  be  liable  for  the  death  of 
the  insured  if  it  should  result  "solely" 
from  accidental  injuries,  said:  "We  think 
the  only  reasonable  interpretation  to  be 
placed  upon  this  clause  is  to  say  that  the 
injury  must  stand  out  as  the  predominant 
factor  in  the  production  of  the  result,  and 
not  that  it  must  have  been  so  virulent  in 
character  as  necessarily  and  inevitably  to 
have  produced  that  result  regardless  of  all 
other  conditions  and  circumstances.  Peo- 
ple differ  so  widely  in  health,  vitality,  and 
ability  to  resist  disease  and  injury,  that 
what  may  mean  death  to  one  man  would 
be  comparatively  harmless  to  another;  and, 
therefore,  the  fact  that  a  given  injury  may 
not  be  generally  lethal  does  not  prevent  it 
from  becoming  so  under  certain  conditions; 
and  if,  under  the  peculiar  temperament  or 
condition  of  health  of  an  individual  upon 
whom  it  is  inflicted,  such  injury  appears 
as  the  active,  efiicient  cause  that  sets  in 
motion  agencies  that  result  in  death,  with- 
out the  intervention  of  any  other  independ- 
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weak,  and  felt  as  if  he  had  strained  him- 
self. He  was  pale  and  in  a  cold  sweat,  and 
took  a  drink  of  hot  tea  and  a  warm  bath 
and  went  to  bed.  On  Saturday  morning, 
May  2,  1908,  tlie  doctor  complained  that  ho 
was  not  feeling  well,  and  while  out  making 
a  call  was  given  stimulants  by  the  nurse 
at  the  home  of  the  patient  upon  whom  he 
was  calling.  He  appeared  at  that  time  pale 
and  seriously  ill,  and  went  home  and  im- 
mediately went  to  bed.  On  Sunday,  May  3, 
1008,  physicians  were  called;  they  held  a 
consultation,  and  decided  that  he  was  suf- 
fering from  appendicitis.  On  Monday,  May 
4,  1908,  he  was  removed  to  a  private  hos- 
pital and  an  operation  performed,  and  it 
was  found  that  he  was  suffering  from  ap- 
pendicitis.    The  appendix  was  removed  in 


this  operation,  and  on  May  7,  1968,  he 
died  of  appendicitis.  The  appendix  at  the 
time  of  the  removal  was  gangrenous,  per- 
forated in  three  places,  and  contained  a 
calculus  of  fecal  concretion  about  the  size 
of  a  small  pea.  The  first  attack  in  the  fall 
of  1907,  because  of  adhesions  and  condi- 
tions created  by  it,  left  the  appendix  in  an 
abnormal  condition,  and  made  it  susceptible 
to  other  attacks  arising  from  a  straining 
of  that  portion  of  the  body.  Fhe  attack 
of  May,  1908,  arose  from  the  strain  eaused 
by  carrying  the  baskets  of  soil  described 
herein.  Such  attack  would  not  have  oc- 
curred from  such  strain,  except  for  the  con- 
ditions created  by  the  first  attack  in  the 
fall  of  1907.  Upon  this  stato  of  facts  the 
plaintiff  claimed  that  Dr.  Stanton's  death 


ent  force,  then  it  should  be  regarded  as  the 
sole  and  proximate  cause  of  death.  The 
fact  that  the  physical  infirmity  of  the  vic- 
tim may  be  a  necessary  condition  to  the 
result  does  not  deprive  the  injury  of  its 
distinction  as  the  sole  producing  cause. 
In  such  case,  disease  or  low  vitality  do  not 
arise  to  the  dignity  of  concurring  causes, 
but,  in  having  deprived  nature  of  her 
normal  power  of  resistance  to  attack,  ap- 
pear rather  as  the  passive  allies  of  the 
agencies  set  in  motion  by  the  injury." 

Upon  this  principle,  it  was  held  in  Con- 
tinental Casualty  Co.  v.  Lloyd,  ( 165  Ind. 
52,  73  N.  E.  824  (in  which  it  appeared 
that  the  death  of  the  assured  resulted  from 
his  stumbling  over  an  obstruction  in  a  side- 
walk, whereby  he  was  thrown  violently  to 
the  ground,  the  shock  of  the  fall  causing 
cerebral  hemorrhage),  that  the  jury  were 
justified  in  concluding  that  the  fall  was 
the  proximate  cause  of  such  death,  even 
though  it  would  not  have  produced  death 
but  for  the  diseased  condition  of  one  of 
the  arteries  in  his  brain. 

And  in  Fetter  v.  Fidelity  A  C.  Co.  174 
Mo.  256,  61  L.R.A.  459,  97  Am.  St.  Rep. 
660,  73  S.  W.  592,  it  was  held  that  the  fact 
that  an  accident  ruptured  a  kidney  be- 
cause of  its  cancerous  condition  did  not 
prevent  the  accident  from  being  the  cause 
of  the  ensuing  death  of  the  injured  person, 
"independent  of  all  other  causes,"  within 
the  meaning  of  a  policy  of  accident  insur- 
ance held  by  him. 

And  the  rule  of  proximate  cause  seems 
to  have  controlled  the  conclusion  reached 
in  New  Anistcrdnm  Casualty  Co.  v.  Shiolds, 
85  C.  C.  A.  322,  155  Fed.  64,  in  which 
the  question  was  whether  the  insured's  fall 
against  tlie  dashboard  of  a  buggy,  acting 
independently  of  any  other  cause,  produced 
a  recurrence  of  the  disease  of  appendicitis 
from  which  he  died,  he  having  had  the  dis- 
ease before.  The  court  said:  ''If  the  in- 
sured recovered  from  his  former  attacks 
of  this  disease,  so  that  it  no  longer  existed 
in  his  body,  and  tliere  was  only  a  suscepti- 
bility to  have  it  in  case  a  proper  exciting 
oauss  should  arise,  and  in  this  case  the 
fall  against  the  dashboard  proved  to  be 
34  L.R.A.  (N.S.) 


such  exciting  cause,  the  case  would  be  one 
for  recovery  under  the  policy;  but  if,  be- 
cause of  the  former  attacks,  there  was  not 
merely  a  susceptibility  to  a  further  attack, 
but  the  actual  disease  itself  existed,  liable 
to  be  rendered  active  and  virulent  by  an 
injury  such  as  that  suffered  by  the  insured, 
in  that  event  the  active  disease  which  re- 
sulted in  death  would  not  be  regarded  as 
the  result  of  the  fall  alone,  but  as  the 
joint  result  of  the  fall  and  the  latent  dis- 
ease; and  hence  there  could  be  no  recovery 
under  the  policy." 

In  the  opinions  in  the  four  cases  last 
cited  no  reference  whatever  is  made  to 
any  disease  provision  in  the  policy  sued 
upon;  hence  it  is  impossible  to  state  with 
certainty  whether  or  not  the  policy  con- 
tained such  provision;  but  in  Patterson  v. 
Ocean  Acci.  A  Guarantee  Corp.  25  App.  D. 
C.  46,  in  which  the  policy  providea  that 
the  insurance  was  to  be  **against  acci- 
dental bodily  injuries  caused  solely  .  .  . 
by  external,  violent,  and  visible  means, 
which  shall,  independently  of  all  other 
causes,  disable  the  assured,"  and  further 
provided  that  the  death  for  which  the  in- 
sured was  to  be  liable  should  result  from 
accidental  bodily  injuries  as  the  "actual 
and  direct  cause  thereof,"  th«  absence  of 
the  disease  provision  was  one  of  the  rea- 
sons why  the  court  did  not  follow  the  rula 
laid  down  in  National  Masonic  Acci.  Asso. 
V.  Shryock,  20  C.  C.  A.  3,  36  U.  S.  App.  658, 
73  Fed.  774,  supra.  It  was  declared  that 
these  two  provisions  could  not  bo  regarded 
as  clearly  meaning  that  there  should  "be 
no  recovery  in  a  case  where  there  was  a 
pre-existing  diseased  condition  of  the  body, 
— ^a  pre-disposing  cause  of  death,  as  it  has 
been  called, — ^notwithstanding  the  accident- 
al injury  may  have  been  the  exciting,  ef- 
ficient, predominant  cause;"  but  that  their 
meaning  was  that  the  intervening  accident 
mu^t  be  the  proximate,  direct  cause  of 
death,  and  no  more. 

And  the  conclusion  reached  in  National 
Masonic  Acci.  Asso.  v.  Shryock,  supra,  that 
if,  at  the  time  of  the  accident,  the  insured 
was  suffering  from  a  pre-existing  disease, 
and    the    death    would    not   have  resulted 
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was  due  to  violent  and  accidental .  means, 
independent  of  all  other  causee,  within  the 
meaning  of  the  policy.  The  trial  court 
overruled  this  claim,  and  rendered  judg- 
ment for  the  defendant.  The  sole  ground 
of  the  appeal  is  based  upon  this  ruling. 
The  policy  now  before  us  in  plain  lan- 
guage insures  against  bodily  injury  effected 
directly  and  independently  of  all  other  caus- 
es, through  external,  violent,  and  acciden- 
tal means.  Similar  policies  have  been  be- 
fore both  state  and  Federal  courts,  and  the 
consensus  of  opinion  is  that,  if  an  injury 
and  an  existing  bodily  disease  or  infirmity 
concur  and  co-operate  to  that  end,  no  lia- 
bility exists.  If,  however,  the  disease  re- 
sults from  the  injury,  the  company  is  lia- 
ble,   though    both    co-operate    in    causing 


death.  The  distinction  made  in  this  par- 
ticular is  found  in  that  class  of  cases  where 
the  infirmity  or  disease  existed  in  the  in- 
sured at  the  time  of  the  injury,  and,  on  the 
other  hand,  that  class  of  cases  where  the 
disease  was  caused  and  brought  about  by 
the  injury.  And  even  in  eases  where  the 
insured  is  afflicted  at  the  time  of  the  acci- 
dent with  some  bodily  disease,  if  the  acci- 
dental injury  be  of  such  a  nature  as  to 
cause  death  solely  and  independently  of  the 
disease,  liability  exists.  Modern  Woodman 
Acci.  Asso.  V.  Shryock,  64  Neb.  250,  259, 
39  L..A.A.  820,  74  N.  W.  607.  It  appears 
from  the  finding  that  at  the  time  that  the 
doctor  sustained  the  accident  his  appendix 
was  in  an  abnormal  condition,  and  subject 
to  other  attacks  arising  from  straining  that 


from  the  accident  in  the  absence  of  such 
disease,  but  the  insured  died  because  the 
accident  aggravated  the  effects  of  the  dis- 
ease, or  the  disease  aggravated  the  effects 
of  the  accident,  there  could  be  no  recovery 
nn  the  policy,  was  repudiated  in  Modern 
Woodman  Acci.  Asso.  v.  Shryock,  54  Neb. 
250,  39  L.R.A.  826,  74  N.  W.  607,  an  ac- 
tion  which  grew  out  of  the  same  accident 
as  the  Federal  case.  Here  the  policy  pro- 
vided for  indemnity  because  of  the  insured's 
death  if  it  should  result  from  accidental 
injuries  "alone/'  and  further  stipulated 
that  it  should  not  cover  accident  or  death 
"resulting  wholly  or  partly  .  .  .  from 
.  .  .  disease  or  bodily  infirmity."  The 
court  declared  that  the  question  of  what 
was  the  proximate  cause  of  death  was  a 
question  of  fact,*  to  be  determined  by  the 
jury  from  a  consideration  of  the  evidence, 
unless,  from  an  admitted  state  of  facts, 
all  reasonable  men,  fairly  exercising  their 
judgment,  must  draw  the  same  conclusion. 
Tlie  criticism  of  the  Federal  opinion  seems 
to  have  been  unnecessary  for  a  decision  of 
this  case,  inasmuch  as  the  jury  found  that 
the  injury  "alone"  caused  the  death  of  the 
insured,  though  they  also  found  that  he 
had  fatty  degeneration  of  the  heart  at  the 
time  of  the  accident. 

But  in  McCarthy  v.  Traveler's  Ins.  Co. 
8  Biss.  362,  Fed.  Cas.  No.  8,682,  and  in 
Barry  v.  United  States  Mut.  Acci.  Asso. 
23  Fed.  712,  affirmed  in  131  U.  S.  100,  33 
L.  ed.  60,  9  Sup.  Ct.  Rep.  755,  in  which 
the  policy,  in  addition  to  the  disease  clause, 
provided  that  there  should  be  no  recovery 
for  the  death  of  the  insured  except  where 
the  injury  was  the  sole  and  proximate  cause 
thereof,  it  was  held  that  if  the  "alleged 
injury  merely  brought  into  activity  a  then- 
existing  though  slumbering  disease,  and  the 
death  of  the  deceased  was  caused  wholly 
or  in  part  by  such  disease,  then  it  could 
not  be  said  that  the  injury  was  the  sole 
and  proximate  cause  of  the  death." 

The  rule  of  proximate  cause  was  strict- 
ly applied  in  two  very  interesting  English 
cases,  in  both  of  which  recovery  was  al- 
lowed for  a  death  following  a  fit  with 
which  the  insured  was  seized. 
34  L.ILA.(N.8.) 


The  first  of  these  cases  is  Winspear  y. 
Accident  Ins.  Co.  L.  R.  6  Q.  B.  IMv.  42, 
the  conclusions  of  which  are  best  shown 
in  the  words  of  Lord  Chief  Justice  Cole- 
ridge, who  delivered  the  opinion  of  the 
court:  'It  appears  to  be  clear  from  the 
statement  in  this  case,  that  the  insured 
died  from  drowning  in  the  waters  of  the 
brook  whilst  in  an  epileptic  fit,  and  drown- 
ing has  been  decided  to  be  an  injury 
caused,  in  the  words  of  this  policy,  'by 
accidental,  external,  and  visible  means.' 
I  am  therefore  of  opinion  that  the  injury 
from  which  he  died  was  a  risk  covered  by 
this  policy;  and  the  only  question  then  re- 
maining is  whether  the  case  is  within  the 
proviso  which  provides  that  the  insurance 
'shall  not  extend  to  death  by  suicide,  wheth- 
er felonious  or  otherwise,  or  to  any  in- 
jury caused  by  or  arising  from  natural 
disease,  or  weakness  or  exhaustion  conse- 
quent upon  disease.'  It  is  certainly  not 
within  the  first  part  of  this  proviso,  be- 
cause the  death  was  not  so  occasioned; 
neither  does  it  appear  to  me  that  the  cause 
of  the  death  was  within  those  latter  words 
of  the  proviso.  The  death  was  not  caused 
by  any  natural  disease,  or  weakness  or  ex- 
haustion consequent  upon  disease,  but  by 
the  accident  of  drowning.  I  am  of  opinion 
that  those  words  in  the  proviso  mean  what 
they  say,  and  that  they  point  to  an  injury 
caused  by  natural  disease;  as  if,  for  in- 
stance, in  the  present  case,  epilepsy  had 
really  been  the  cause  of  the  death.  The 
death,  however,  did  not  arise  from  any 
such  cause,  and  those  words  have  no  ap- 
plication  to   the   case." 

And  in  Lawrence  v.  Accidental  Ins.  Co. 
L.  R.  7  Q.  B.  Div.  216,  it  appeared  that 
the  insured,  while  at  a  railway  station, 
was  seized  with  a  fit,  and  fell  forward  off 
the  platform,  across  the  railway,  and  was 
killed  by  a  passing  locomotive.  The  pol- 
icy in  this  case  covered  "injuries  accident- 
ally occurring  from  material  and  external 
cause  operating  upon  the  person  of  the  in- 
sured, where  such  accidental  injury  is  the 
direct  and  sole  cause  of  death  to  the  in- 
sured, or  disability  to  follow  his  avoca- 
tions;   but   it   does*  not   insure   in   case  of 
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portion  of  the  body;  that  the  attack  which 
caused  hit  death  would  not  have  occurred 
from  the  strain  caused  by  carrying  the  bas- 
Iceta  of  soil,  except  for  the  conditions  cre- 
ated by  the  attack  in  the  fall  of  1907.  In 
other  words,  when  he  sustained  the  acci- 
den,  he  was  afflicted  with  appendicitis,  which 
wae  aggravated  by  the  injury,  and  contrib- 
uted to  his  death.  The  death,  therefore, 
was  not  the  result  of  the  accident  alone, 
but  was  caused  partly  by  the  accident  and 
partly  by  the  pre-existing  bodily  infirmity 
of  the  insured.  It  rquires  no  argument  to 
demonstrate  that  under  such  circumstances 
the  insurance  contract  now  under  consider- 
ation exempts  the  defendant  from  liability 
from  an  injury  of  this  character. 

An  examination  of  the  cases  cited  by  the 
plaintiff  in  support  of  his  contention  dis- 
closes that  many  of  them  are  in  harmony 
with  the  views  herein  expressed.  In  Fet- 
ter T.  Fidelity  ft  C.  Co.  174  Mo.  256,  61 
L.R.A.  469,  97  Am.  St.  Rep.  560,  73  S.  W. 
592,  the  trial  court  instructed  the  jury  that 
a  verdict  for  the  plaintiff  could  not  be  re- 
turned unless  they  found  that  the  acci- 
dent was  the  sole  and  only  direct  cause  of 
death.  The  supreme  court  upheld  this  in- 
struction. In  Freeman  v.  Mercantile  Mut. 
Acci.  Asso.  156  Mass.  351,  17  L.R.A.  753,  30 
N.  E.  3013,  the  condition  on  which  the 
plaintiff  was  entitled  to  payment  was  stat- 
ed in  the  policy  to  be  "upon  'proof  that  the 
said  Knowles  Freeman  shall  have  sustained, 
during  the  continuance  of  his  membership, 
bodily  injuries  effected  through  external, 
violent,  and  accidental  means,  within  the  in- 
tent and  meaning  of  the  by-laws  of  said  as- 
sociation, and  the  conditions  herein  recited, 
and  such  injuries  alone  shall  have  occa- 
sioned death  within  ninety  days  from  the 
happening  thereof.'"  In  that  case  it  ap- 
peared that  the  insured  died  from  peri- 
tonitis, and  the  question  presented  was 
whether  an  accidental  injury  was  the  cause 
of  his  death,  >\ithin  the  condition  of  the 
policy.  The  trial  court  charged  the  jury 
that  the  question  as  to  whether  peritonitis, 


if  that  caused  his  death,  is  to  be  denned 
a  disease  within  the  meaning  of  the  policy, 
and  the  proximate  cause  of  death  within  the 
meaning  of  this  policy,  so  as  to  prevent  a 
recovery,  depended  upon  the  question  wheth- 
er or  not,  before  the  time  of  the  fall,  and 
at  the  time  of  the  fall,  he  had  then  the  dis- 
eaae,— *was  then  suffering  from  the  disease. 
If  he  were,  then  he  could  not  recover  under 
the  policy,  although  the  disease  was  ag-^ 
gravated  and  made  fatal  by  the  fall;  but 
if,  owing  to  existing  lesions  caused  by  that 
disease,  but  not  having  the  disease  at  the 
timjB,  the  same  kind  of  malady  was  started 
up,  the  company  would  be  liable.  The  case 
was  disposed  of  adversely  to  the  insurance 
company,  on  the  theory  that  the  injury 
caused  the  disease  which  terminated  in  the 
death  of  the  insured,  although  the  supreme 
court,  in  sustaining  the  instructions  given, 
held  that  if  the  disease  existed  at  the  time 
the  injury  was  received,  and  co-operated 
to  cause  death,  no  recovery  could  be  had. 

Inasmuch  as  it  is  found  that  the  inju- 
ries sustained  by  Dr.  Stanton  in  May,  1906, 
were  not  the  sole  cause  of  hia  death,  it  ia 
unimportant  to  consider  the  question  wheth- 
er there  was  an  accident,  strictly  speaking, 
in  the  means  through  which  these  inju- 
ries were  effected.  The  policy  in  question 
dos  not  purport  to  be  a  contract  of  indem- 
nity against  death  or  injury  effected  by  all 
accidental  means.  Assuming  that  the  in- 
juries of  May  1,  190S,  were  accidental,  this 
does  not  fully  prove  the  plaintifi^s  case, 
when  the  burden  of  proof  ^as  upon  him  to 
establish  the  facts  that  the  doctor  sus- 
tained an  accident,  and  that  the  accident 
was  the  cause  of  his  death,  independent  of 
all  other  causes.  Illinois  Commercial  Men's 
Asso.  v.  Parks,  103  C.  C.  A.  286,  179  Fed. 
794,  800;  National  Maaonic  Acci.  Asso.  v. 
Shryock,  20  C.  C.  A.  3,  36  U.  S.  App.  «68, 
73   Fed.   774,   776. 

There  is  no  error. 


In  this  opinion  the  other  Judges  eoncar. 


death  or  disability  arising  from  fits,  or 
rheumatism,  gout,  hernia,  erysipelas,  or 
any  disease  whatsoever,  arising  before  or 
at  the  time,  or  following  such  accidental 
injury  [whether  consequent  upon  such  ac- 
cidental injury  or  not,  and  whether  causing 
such  death  or  disability  directly  or  jointly 
with  such  accidental  injury]."  Mr.  Justice 
Watkin  Williams  said:  ''The  question 
arises  whether,  according  to  the  true  con- 
struction of  the  proviso,  it  can  be  said  that 
this  is  a  case  of  death  arising  from  a  fit; 
because  if  this  death  did  not  arise  from  the 
fit,  according  to  the  true  construction  of 
the  policy,  the  remainder  of  the  clause  does 
not  come  into  existence  at  all,  and  is  inap- 
plicable. It  seems  to  me  that  the  well- 
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known  maxim  of  Lord  Bacon,  which  is  ap- 
plicable to  all  departments  of  the  law,  is 
directly  applicable  in  this  case.  Ix>rd 
Bacon's  language  in  his  Maxims .  of  the 
Law,  Reg.  1,  runs  thus: —  *It  were  in- 
finite for  the  law  to  consider  the  causes 
of  causes,  and  their  impulsions  one  of  an- 
other; therefore  it  contenteth  itself  with 
the  immediate  cause.'  Therefore,  I  say, 
according  to  the  true  principle  of  law,  we 
must  look  at  only  the  immediate  and  proxi- 
mate cause  of  death;  and  it  seems  to  me  to 
be  impracticable  to  go  back  to  cause  upon 
cause,  which  would  lead  us  back  ultimately 
to  the  birth  of  the  person;  for  if  he  had 
never  been  born,  the  accident  would  not 
have  happened.    The  true  meaning  of  this 
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proviso  is  thut,  if  the  death  arose  from  a 
fit,  then  the  company  are  not  liable,  even 
though  accidental  injury  contributed  to  the 
death  in  the  sense  that  they  were  both 
causes,  which  operated  jointly  in  causing 
it.  That  is  the  meaning,  in  my  opinion, 
of  this  proviso.  But  it  is  essential  to  that 
construction  that  it  should  be  made  out 
that  the  fit  was  a  cause  in  the  sense  of 
being  the  proximate  and  immediate  cause 
of  the  deatn,  before  the  company  are  exon- 
erated, and  it  is  not  the  less  so  because 
you  can  shew  tliat  another  cause  inter- 
vened and  assisted  in  the  causation.  Now, 
if  the  argument  of  the  defendants  be  a 
good  one,  this  absurdity  would  follow: 
Supposing  a  man  were  out  in  the  field,  fol- 
lowing sports,  and  he  were  to  be  seized  with 
a  fit, — either  a  fainting  fit  or  epileptic  fit, 
or  any  other  fit, — and  had  retired  to  one 
side  of  the  field,  and  remained  there,  re- 
covering from  the  fit;  and  being  there,  a 
sportsman,  not  knowing  he  was  there,  ac- 
cidentally shot  him;  it  might  be  said,  in 
the  same  manner,  that  the  cause  of  death 
arose  from  a  fit.  It  seems  to  me  only  to 
require  to  be  stated,  to  shew  the  entire 
absurdity  of  it.  The  only  difference  be- 
tween that  case  and  this  is  in  the  time  that 
intervened  between  the  time  of  the  fit  and 
the  person  being  placed  within  the  in- 
fluence of  the  succeeding  accident,  which  in 
this  case  was  very  short;  but  I  fail  to  see 
in  point  of  reason  that  there  is  any  differ- 
ence between  one  hour  or  one  minute  or 
one  day.  The  break  in  the  chain  of  causes 
seems  to  be  equally  complete.'* 

The  conclusions  reached  in  the  two  cases 
last  cited  were,  in  view  of  the  provisions 
of  the  policies  sued  upon,  approved  by 
Judge  Taft,  in  Manufacturers'  Acci.  In- 
demnity Co.  V.  Dorgan,  22  L.R.A.  620,  7 
C.  C.  A.  581,  16  U.  S.  App.  290,  58  Fed. 
945,  though  he  also  held  that  there  could 
be  no  recovery  for  the  accidental  death  of 
the  assured  by  drowning,  where  his  fall  in- 
to the  water  was  caused  by  disease,  under 
a  policy  which  provided  that  there  should 
be  no  liability  for  death  "caused  directly 
or  indirectly,  wholly  or  in  part,  by  or  in 
consequence  of  .  .  .  disease."  He  add- 
ed that  such  an  exception  was  broader  than 
the  exceptions  considered  in  the  English 
cases  above,  and  was  made  so  by  the  use  of 
the   word    "indirectly." 

The  same  conclusion  was  reached  in  Carr 
V.  Pacific  Hut.  L.  Ins.  Co.  100  Mo.  App. 
602,  75  8.  W.  180  (though,  singular  to 
state,  no  reference  was  made  to  Manufac- 
turers' Acci.  Indemnity  Co.  v.  Dorgan,  su- 
pra), in  which  recovery  was  denied  for  disa- 
bility caused  by  injuries  resulting  from  a 
fall  from  a  window,  sustained  by  the  in- 
sured while  in  delirium  from  fever,  the 
policy  providing  that  there  should  be  no 
liability  for  disability  "resulting  directly 
or  indirectly,  in  whole  or  in  part,  from 
,  ».  .  any  disease  or  bodily  infirmity." 
Upon  the  authority  of  Lawrence  v.  Acci- 
dental Ins.  Co.  supra,  the  plaintiff  con- 
tended that  it  was  not  sickness  which 
caused  him  to  fall  or  jump  out  of  the  win- 
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dow  that  was  the  proximate  cause  of  the 
injury,  but  the  immediate  cause  was  the 
fall  itself.  The  court  said  that  it  was 
"not  impressed  with  the  ruling  in  that  par- 
ticular case." 

Manufacturers'  Acci.  Indemnity  Co.  v. 
Dorgan,  supra,  was  followed  in  Clark  v. 
Employers'  Liability  Assur.  Co.  72  Vt. 
458,  48  Atl.  639,.  and  it  was  held  that  if 
the  insured,  in  consequence  of  apoplexy, 
fell  before  an  approaching  wagon,  and, 
while  in  a  helpless  condition,  was  crushed 
to  death,  his  death  was  caused  indirectly 
by  the  apoplectic  stroke,  although  it  was 
caused  directly  and  wholly  by  the  crush- 
ing- 

Though  not  strictly  in  point  in  this  note, 

inasmuch  as  it  was  held  in  both  cases  that, 
at  the  time  the  insured  received  the  in- 
jury which  caused  his  death,  he  was  not 
suffering  from  a  disease  within  the  mean- 
ing of  this  provision,  as  contended  by  the 
insurer,  attention  should  be  called  to  Pre- 
ferred Acci.  Ins.  Co.  v.  Muir,  61  C.  C.  A. 
466,  126  Fed.  926,  in  which  the  insurer 
was  held  liable  for  the  death  of  the  insured, 
caused  by  his  being  thrown  from  the  plat^ 
form  of  a  railroad  train,  where  he  had  gone 
for  the  purpose  of  vomiting;  and  to  Meyer 
V.  Fidelity  &  C.  Co.  96  Iowa,  378,  59  Am. 
St.  Rep.  374,  65  N.  W.  328,  where  a  re- 
covery was  allowed  for  the  death  of  the 
insured,  caused  by  a  fracture  of  the  skull, 
resulting  from  a  fall  on  a  brick  pavement, 
the  evidence  merely  showing  that  he  might 
have  been  suffering  from  a  temporary  dis- 
order, new  er  unusual  with  him,  arising 
from  some  sudden  and  unexpected  derange- 
me<it    of   the   system. 

This  note  does  not,  of  course,  include 
cases  where  the  diseased  condition  itself 
was  the  sole  cause  of  the  injury  resulting 
in  the  insured's  death,  there  being  no  ele- 
ment of  accident,  such  as  Travelers'  Ins. 
Co.  V.  Selden,  24  C.  C.  A.  92,  42  U.  S.  App. 
263,  78  Fed.  285,  where  the  insured  fell 
dead  from  apoplexy;  or  such  as  Sharps  v. 
Commercial  Travelers'  Mut.  Acci.  Asso. 
139  Ind.  92,  37  N.  E.  353,  where,  though 
the  insured  sustained  a  heavy  fall,  pro- 
ducing the  injury  resulting  in  death,  such 
fall  was  caused  by  fatty  degeneration  of 
the  heart  and  brain.  J.  A.  0. 


TEXAS   SUPREME   COURT. 

THELMA  DENTON  et  al.,  Plffs.  in  Err., 

V. 

M.  MC^DONALD  et  al. 

(—  Tex.  — ,  135  S.  W.  1148.) 

Injunction  —  In  aid  of  habeas  corpus  — 
criminal  proceeding. 

1.  Injunction  will  not  lie  to  prevent  the 
•further  prosecution  of  persons  who  have 
been  released  from  custody  under  a  writ  of 
habeas  corpus  because  of  the  inapplicability 
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of  the  Qtatute  under  which  the  prosecution 
was  instituted. 

Appeal  —  injunction  order  —  civil  Ju- 
risdiction. 

2.  The  appeal  from  an  order  enjoining 
the  further  prosecution  of  a  criminal  pro- 
ceeding after  accused  has  been  released  un- 
der a  writ  of  habeas  corpus  because  of  tho 
inapplicability  of  the  statute  under  which 
the  proceeding  was  commenced  must  be  to 
the  court  having  jurisdiction  of  civil  ap- 
peals, and  not  to  that  entertaining  criminal 
appeals.  ^ 

(March  22,  1911.) 

ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  District,  to  review  a 
judgment  reversing  a  judgment  of  the  Dis- 
trict Court  for  Harris  County,  enjoining 
defendants  from  enforcing  certain  laws  of 
the  state  in  certain  localities  in  the  city 
of  Houston,  and  from  forfeiting  the  bonds 
of  persons  arrested  for  alleged  violation  of 
such   laws.     Affirmed. 

The  facts  &re  stated  in  the  opinion. 


Messrs.  John  Lovejoy,  W.  H.  Wilson, 
C.  E.  Heidingsfelder,  and  A.  E.  Heid- 
Ingsfelder,  for  plaintifTs  in  error: 

Plaintiffs  were  arrested  for  that  which 
did  not  constitute  an  offense  against  the 
laws  of  Texas,  and  were  properly  released 
on  habeas  corpus,  independent  of  other 
grounds  of  release. 

L'Hote  v.  New  Orleans,  177  U.  S.  687, 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788;  1 
Cooley*s  Bl.  Com.  59-61,  86,  88;  Austin  v. 
Austin  City  Cemetery  Asso.  87  Tex.  337,  47 
Am.  St.  Rep.  114,  28  S.  W.  528;  San  An- 
tonio v.  Schneider,  —  Tex.  Civ.  App.  — , 
37  S.  W.  767;  Tex.  Const.  1869,  art.  1, 
§  20;  Tex.  Const.  1876,  art.  1,  §  20;  Davis 
V.  State,  2  Tex.  App.  426;  Burton  v.  Du- 
pree,  19  Tex.  Civ.  App.  275,  46  S.  W.  272; 
Ex  parte  Coombs,  38  Tex.  Crim.  Rep.  648, 
44  S.  W.  859,  47  S.  W.  163;  Ex  parte 
Kramer,  19  Tex.  App.  124;  Perry  v.  State, 
41  Tex.  483;  Cooley,  Const.  Lim.  6th  ed. 
140,  note  1;  Marshall  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495;   Miller  v.  New  York,  109  U.  S. 


Note,  ^  Injunction  restraining  prosecu- 
iton  of  criminal  or  qua^i  criminal 
nature. 

This  note  supplements  a  note  appended 
to  Hall  V.  Dunn,  25  L.R.A.(N.S.)  193.  For 
the  earlier  cases  see  that  note  and  the 
other  notes  referred  to  therein. 

As  is  shown  in  the  earlier  notes,  the  gen- 
eral rule  is  that  equity  will  not  enjoin  a 
criminal  or  quasi  criminal  prosecution.  In 
the  later  cases  supporting  this  rule  in- 
junctions have  been  denied: 

— to  prevent  the  enforcement  of  a  stat- 
ute, upon  the  ground  of  its  unconstitution- 
ality, it  not  appearing  that  property  rights 
would  be  destroyed  by  its  enforcement 
(Brown  v.  State,  59  Wash.  195,  109  Pac. 
802;  Lee  v.  O'Malley,  140  App.  Div.  595, 
125  N.  Y.  Supp.  772 )  ;  or  that  complain- 
ant would  be  injured  by  its  enforcement 
(Benz  V.  Krcmer,  142  Wis.  1,  26  L.R.A. 
(N.S.)  842,  125  N.  W.  99)  ;  or-  that  an  ap- 
peal from  a  conviction  in  the  prosecution 
would  not  be  as  speedy  and  effective  (Phil- 
adelphia Co.  V.  Dickinson,  33  App.  D.  C. 
338). 

— to  restrain  the  enforcement  of  an  or- 
dinance prohibiting  the  sale  of  certain  bev- 
erages in  imitation  of  intoxicating  liquor, 
it  not  coming  under  the  exception  as  to  the 
protection  of  property  rights,  and  the  time 
for  hearine  on  certiorari  and  injunction 
being  nearly  the  same,  so  that  there  was 
no  special  advantage  in  having  the  validity 
of  the  ordinance  determined  in  the  injunc- 
tion proceeding.  Shellman  v.  Saxon,  134 
Ga.  29,  27  L,R.A.(N.S.)  452,  67  S.  E.  438. 

— to  restrain  enforcement  of  an  ordinance 
prohibiting  a  railroad  company  from  stor- 
ing its  engines  except  on  certain  tracks,* 
it  not  appearing  that  the  injunction  was 
necessary  to  prevent  the  taking  or  destruc- 
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tion  of  property,  or  to  protect  the  right 
to  the  exercise  of  any  franchise,  or  that  ir- 
reparable injury  would  be  done  by  its  en- 
forcement. Jonesboro  v.  Central  R.  Co.  134 
Ga.  190,  67  S.  E.  716. 

— to  restrain  the  enforcement  of  tf  par- 
ish ordinance  prohibiting  fishing  in  waters 
of  the  parish  except  with  certain  nets,  it 
not  appearing  that  relator  had  proprietary 
rig^ht  to  fish  in  such  waters,  or  that  his 
Hshing  outfit  could  not  be  used  in  other 
waters,  and  his  contracts  filled  in  that  way. 
Louisiana  Oyster  &  Fish  Co.  v.  Parish  of 
Assumption,  126  La.  522,  52  So.  685. 

— to  restrain  the  enforcement  of  a  stat- 
ute prohibiting  the  operation  of  milk-test- 
ing machines  by  unlicensed  persons,  the 
remedv  bv  trial  and  appeal  being  sufiicient. 
Cobb  V.  French,  111  Minn.  429,  127  N.  W. 
415. 

— ^to  prevent  a  prosecution  where  the  serv- 
ice of  notice  on  defendant  may  not  have 
been  sufficient  to  sustain  such  prosecution, 
the  remedy  at  law  being  complete.  Port- 
land Fish  Co.  V.  Benson,  —  Or.  — ,  103 
Pac.  122. 

However,  in  accordance  with  well-recog- 
nized exceptions  pointed  out  in  the  earlier 
notes,  it  is  held  in  Coal  &  Coke  R.  Co. 
V.  Conley,  67  W.  Va.  129,  67  S.  E.  613,  that 
an  injunction  will  be  granted  when  the  re- 
straint of  a  criminal  proceeding  is  merely 
incidental  to  adequate  protection  of  a  per- 
sonal or  property  ripfht. 

And  in  Bluefield  Waterworks  &  Improve- 
ment Co.  V.  Bluefield,  —  W.  Va.  — ,  33 
L.R.A.(N.S.)  759,  70  S.  E.  772,  it  was 
held  that  a  criminal  proceeding  for  the  en- 
forcement of  an  invalid  ordinance  regulat- 
ing the  rates  of  a  public-service  corpora- 
tion would  be  enjoined  because  of  its  in- 
terference with  property  rights.    R.  L,  S. 
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385,  27  L.  ed.  9Tl,  3  Sup.  Ct.  Rep.  228; 
Biittfield  V.  Stranahan,  192  U.  S.  470.  48 
L.  ed.  625,  24  Sup.  Ct.  Rep.  349;  Re  Kol- 
lock,  165  U.  S.  626,  4.1  L.  ed.  813,  17  Sup. 
Ct.  Rep.  444;  Morrig  v.  State,  62  Tex. 
741;  Duncan  v.  Taylor,  63  Tex.  646;  Gid- 
dings  V.  San  Antonio,  47  Tex.  648,  26  Am. 
Rep.  321;  Johnson  v.  Martin,  76  Tex.  40, 
12  S.  W.  321;  Floeck  v.  State,  34  Tex. 
Crim.  App.  314,  30  S.  W.  794. 

The  injunction  will  issue. 

Ex  parte  Haubelt,  57  Tex.  Grim.  Rep. 
512,  123  S.  W.  608;  2  Hale,  P.  C.  147;  1 
Spence,  Eq.  Jur.  689,  690;  Austin  v.  Aus- 
tin City  Cemetery  Asso.  87  Tex.  336,  47 
Am.  St.  Rep.  114,  28  S.  W.  528;  Greiner- 
Kelley  Drug  Co.  v.  Truett,  97  Tex.  382,  79 
S.  W.  4 ;  Sumner  v.  Crawford,  91  Tex.  131, 
41  S.  W.  994;  M.  Schandler  Bottling  Co.  v. 
Welch,  42  Fed.  564;  Harding  v.  McLennan 
County,  27  Tex.  Civ.  App.  25,  65  S.  W.  56; 
Yellowstone  Kit  v.  Wood,  18  Tex.  Civ.  App. 
683,  43  S.  W.  1068;  Shinkle  v.  Covington, 
83  Ky.  420;  Old  Dominion  Teleg.  Co.  v. 
Powers,  140  Ala.  220,  37  So.  195,  1  A.  & 
E.  Ann.  Cas.  119;  Atlanta  v.  Gate  City 
Gaslight  Co.  71  Ga.  106;  Ooorgia  R.  & 
Bkg.  Co.  V.  Atlanta,  118  Ga.  486,  45  S.  E. 
266;  Wallack  v.  Society  for  the  Reforma- 
tion, 67  N.  Y.  23. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  question  as  to  the  validity  of  the 
ordinance  of  the  city  of  Houston,  which  was 
declared  to  be  void  in  the  opinion  of  the 
court  of  civil  appeals  for  the  fourth  dis- 
trict in  this  cause,  is  not  to  be  taken  as 
decided  or  prejudiced  by  the  refusal  of  this 
application.  That  question  is  involv^ed  in 
the  case  of  Brown  Cracker  &  Candy  Co.  v. 
Dallas,  in  which  the  court  of  civil  appeals 
for  the  fifth  district  held  a  similar  ordi- 
nance to  be  valid,  and  in  which  we  have 
granted  a  writ  of  error  bringing  the  ques- 
tion up  for  further  consideration  and  final 
decision.  Li  this  case  the  application  is 
refused  for  other  reasons. 

Twenty-six  women,  who  are  among  the 
plaintiffs  in  error,  were  being  prosecuted 
before  a  justice  of  the  peace  in  Houston, 
under  the  law  of  the  state,  upon  charges 
of  vagrancy  because  of  their  being  prosti- 
tutes or  keepers  of  houses  of  prostitution. 
Claiming  immunity  under  an  ordinance  of 
the  city  of  Houston  defining  the  territory 
in  which  such  establishments  should  be  con- 
fined and  in  which  these  women  lived,  they 
applied  for  and  obtained  from  one  of  the 
district  judges  a  writ  of  habeas  corpus,  and, 
at  the  hearing  thereof,  were  discharged,  be- 
cause the  ordinance  was  held  to  be  valid 
and  to  give  such  immunity,  and  also  be- 
cause the  process  under  which  the  appli- 
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cants  had  been  arrested  was  void.  There- 
after the  officers  were  about  to  proceed,  in 
the  same  cases  that  were  pending  before 
the  discharge,  to  forfeit  the  bail  of  and 
to  arrest  the  defendants  therein,  when  the 
latter  commenced  this  proceedings  by  peti- 
tion  to  the  same  district  judge  for  an  in- 
junction to  stay  such  action.  The  writ 
was  granted,  and,  on  hearing  before  the 
court,  was  perpetuated.  Some  of  the  offi- 
cers who  were  made  defendants  in  the  in- 
junction proceeding  appealed  to  the  court 
of  civil  appeals,  and  from  the  judgment  of 
that  court,  reversing  the  action  of  the  dis- 
trict court,  this  writ  of  error  is  prose- 
cuted by  the  plaintiffs  in  the  injunction. 
The  opinion  of  the  court  of  civil  appeals  is 
reported  in  McDonald  v.  Denton,  132  S.  W. 
823. 

For  present  purposes  it  is  sufficient  for 
us  to  hold,  with  the  court  of  civil  appeals, 
that  the  writ  of  injunction  cannot  prop- 
erly be  used  for  such  a  purpose.  No  ques- 
tion exists  as  to  the  right  to  protect  prop- 
erty rights,  when  threatened  by  proceed- 
ings which  are  nominally  criminal,  but  are 
really  invasions  of  civil  rights.  The  use 
here  made  of  the  writ  was  in  aid  of  the 
jurisdiction  given  to  the  district  judge  to 
issue  the  writ  of  habeas  corpus  in  favor  of 
persons  held  under  criminal  process.  The 
injunction  is  purely  a  civil  process,  and  is 
not  to  be  converted  into  a  criminal  one, 
nor  into  a  mere  incident  to  a  proceeding 
growing  out  of  a  criminal  prosecution. 
The  district  judge  undoubtedly  has  power 
to  enforce  his  orders  discharging  prison- 
ers from  custody  under  criminal  process, 
but  not  by  the  writs  which  are  appropriate 
only  to  civil  proceedings.  He  has  power  to 
issue  and  enforce  the  writ  of  habeas  cor- 
pus in  criminal  matters,  and  poWer  to  issue 
writs  of  injunction  in  civil  matters;  but 
one  power  is  as  distinct  from  the  other  as 
if  they  were  vested  in  different  officers. 
That  the  injunction  was  made  use  of  in 
this  case  as  if  it  were  a  mere  incident  to 
a  criminal  proceeding  is  so  well  recognized 
by  counsel  for  plaintiffs  in  error  that  they 
complain  because  the  court  of  civil  appeals 
entertained  the  appeal,  contending  that  it' 
should  have  gone  to  the  court  of  criminal 
appeals;  and  they  would  be  correct,  if  the 
mere  use  made  of  the  injunction  could 
change  the  character  of  the  cause  in  which 
it  is  obtained  from  a  civil  to  a  criminal 
one.  But  it  is  the  duty  of  the  courts  hav- 
ing jurisdiction  in  civil  matters  to  restrict 
such  writs  to  their  proper  functions;  and, 
when  they  are  misused  by  the  courts  of 
original  jurisdiction,  it  is  the  duty  of 
courts  of  appellate  jurisdiction  in  civil  mat- 
ters to  make  correction.  Undoubtedly  the 
court  of  criminal  appeals  would  have  had 


456 


TEXAS  SUPRBBIB  OOUBT. 


jurisdiction  of  any  appeal  that  might  have 
been  lawfully  taken  from  the  action  of  the 
district  judge  on  the  habeas  corpus,  and 
we  presume  the  action  of  that  court  on 
such  an  appeal  would  not  have  been  at  all 
hampered  by  what  had  been  attempted  with 
the  injunction,  which  only  illustrates  more 
fully  the  impropriety  of  such  use  of  that 
writ.  It  was  obtained  by  a  petition  regu- 
larly presented  to  the  judge  as  in  the  in- 
stitution of  a  civil  suit,  and  that  it  was 
improperly  granted  and  perpetuated  gives 
only  the  better  reason  for  the  persona  upon 
whom  its  restraining  power  was  laid  to  ap- 
peal to  the  courts  which  must  determine 
the  proper  scope  of  such  process,  and  for 
those  courts  to  give  relief. 

For  these  reasons  we  hold  that  the  Court 
of  Civil  Appeals  properly  reversed  the 
judgment  of  the  District  Court  in  the  in- 
junction proceeding,  and  dismissed  the 
cause,  without  regard  to  the  question  as 
to  the  validity  of  the  ordinance. 

Application  refused. 
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(249  111.  304,  94  N.  E.  544.) 

Malicious  prosecution  -—  Instituting  In- 
valid proceeding  —  liability. 

The  dismissal  by  the  Federal  court  of  a 
bankruptcy  proceeding  against  a  corpora- 
tion in  which  a  receiver  was  appointed,  on 
the  ground,  that  it  was  not  within  the  class 
to  which  the  statute  applies,  does  not  show 


that  the  court  had  no  jurisdiction  of  the 
proceeding,  so  as  to  render  it  void  and  the 
one  who  instituted  it  liable  to  an  action 
for  damans  for  depriving  the  corporation 
of  possession  of  its  property,  since  the  court 
had  jurisdiction  at  least  to  determine 
whether* or  not  the  corporation  waa  within 
the  provisions  of  the  statute. 

(Vickers,  Ch.  J.,  and  Hand  and  Cook^  JJ., 

dissent. ) 

(February  26,  1911.) 

ERROR  to  the  Appellate  Court  for  the 
First  District  to  review  a  judgment 
reversing  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  favor  of  plaintiu  in  an 
action  brought  to  recover  damages  for  the 
alleged  wrongful  seizure  of  plaintiff's  prop- 
erty through  a  receiver'  appointed  by  the 
United  States  District  Court  in  bankrupt- 
cy proceeding!  instituted  by  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Buell  &  Abbey  and  Fred  W. 
Bentley,  for  plaintiff  in  error: 

In  courts  of  special  and  limited  juris- 
diction, the  rule  is  strict  that  the  party  be- 
comes a  trespasser  who  extends  the  power 
of  the  court  to  a  case  to  which  it  cannot  bo 
lawfully  extended. 

Haskins  v.  Haskins,  67  111.  452;  Perci- 
val  V.  Jones,  2  Johns.  Cas.  49;  Hill  v.  Bate- 
man,  1  Strange,  710;  Dyer  v.  Missing,  2 
W.  Bl.  1035;  Crepps  v.  Durden,  Cowp.  pt. 
2,  p.  640;  Perkin  v.  Proctor,  2  Wils.  385; 
Curry  v.  •Pringle,  11  Johns.  444;  White 
V.  Wagar,  185  111.  195,  60  L.R.A.  60,  67 
N.  E.  56;  Cox  v.  Spurgin,  210  111.  398,  71 
N.  E.  456;  Rice  v..  Travis,  216  111.  249,  74 
N.  E.  801 ;  Kenney  v.  Greer,  13  111.  432,  64 
Am.  Dec.  439;   Munroe  v.  People,  102  111. 


Note,  —  Liability   for  instituting  botiTc- 
ruptcy  proceedings  against  one  not 
I     thereto  subject. 

It  was  held  in  the  early  English  ease  of 
Perkin  v.  Proctor,  2  Wils.  382,  that  ties- 
pass  lay  against  persons  who  sued  out  a 
commission  of  bankruptcy  against  a  vict- 
ual cr,  who  was  not  one  of  the  persons  sub- 
ject to  be  adjudicated  a  bankrupt.  In 
reaching  this  conclusion  the  court  said: 
"The  present  action  is  against  the  persons 
the'hisclves  who  sued  out  the  commissk)n 
of  bankrupt,  who  are  bound  to  support  the 
legality  of  their  acts,  and  is  not  like  the 
case  of  an  officer  executing  a  writ  of  execu- 
tion upon  a  judgment  which  is  afterwards 
vacated;  we  are  all  of  opinion  that  the  com- 
mission of  bankruptcy  is  void,  and  of  no 
avail;  the  jurisdiction  concerning  bank- 
rupts is  confined  to  particular  persons  and 
cases;  as,  that  the  person  subject  to  a  com- 
mission must  be  a  trader,  must  be  indebted 
in  such  a  sum,  must  do  some  particular  act, 
34  L.R.A.(N.S.) 


etc.,  etc.  The  court  of  chancery  acts  herein 
solely  upon  the  application  of  the  party 
petitioning,  at  whose  peril  the  commission 
issues;  and  if  he  sues  it  out  upon  any  false 
suggestion,  the  law  gives  a  remedy  against 
him  to  the  party  wnose  liberty  and  prop- 
erty is  thereby  invaded."  At  another  point 
in  the  opinion  the  court  said:  "The  com- 
missioners had  no  more  power  to  act  under 
the  commission  of  bankrupt  against  Good- 
all,  who  was  a  victualer,  than  if  he  had 
been  a  divine,  a  lawyer,  or  a  physician;  al- 
though it  may  be  thought  hard  to  adjudge 
a  man  a  trespasser  in  a  case  heretofore 
doubtful,  yet  the  law  cannot  bend  to  par- 
ticular cases,  and  it  is  more  for  the  general 
utility  to  suffer  particular  hard  cases,  than 
to  give  usurped  authority  any  effect  at  all." 
So,  if  one  presents  a  petition  to  have  an- 
other declared  bankrupt,  supported  by  as 
affidavit  containing  knowingly  false  state- 
ments as  to  certain  alleged  acts  of  bank- 
ruptcy, he  cannot  escape  liability  for  false- 
ly and  maliciously  filing  a  petition  and  pro- 
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406;  Thomas  y.  People,  107  111.  617,  47 
Am.  Rep.  458;  Melia  v.  Simmons,  46  Wis. 
334,  30  Am.  Rep.  746;  Griffith  v.  Frazier, 
8   Cranch,   23,   3   L.   ed.   475. 

One  who  does  an  unlawful  act,  or  a  law- 
ful act  in  an  unlawful  manner,  to  the  injury 
of  another,  is  liable  as  a  trespasser  for  the 
actual  damages  sustained,  whether  such 
act  be  done  without  malice  or  probable 
cAusa 

Kirton  v.  North  Chicago  Street  R.  Co. 
91  ID.  App.  654;  Hawk  v.  Ridgway,  33  111. 
473;  Shanley  v.  Wells,  71  111.  78;  Coflfman 
V.  Burkhalter,  98  111.  App.  304;  Miller  v. 
Kirby,  74  111.  242. 

Where  a  petition  in  involuntary  bank- 
ruptcy is  filed  against  a  corporation  which 
does  not  come  within   any  of  the  classes 


provided  by  statute,  so  that  the  alleged 
bankrupt  is  not  amenable  to  the  bankrupt- 
cy act,  and  a  receiver  is  appointed  on  pe- 
tition by  one  of  the  creditors,  upon  the  pe- 
tition being  dismissed,  the  alleged  bank- 
rupt is  not  restricted  to  a  suit  on  the  in- 
demnifying bond,  but  may  sue  the  creditor 
who  set  in  motion  the  receivership  proceed- 
ings, to  reimburse  him  for  any  damages 
.which   he  may   have   sustained. 

Beach  v.  Macon  Grocery  Co.  60  C.  C.  A. 
557,  125  Fed.  513;  Atlantic  Trust  Co.  y. 
Chapman,  76  C.  C.  A.  306,  146  Fed.  820; 
Chapman  v.  Atlantic  Trust  Co.  66  C.  C.  A. 
61,  119  Fed.  257;  Link  Belt  Mach.  Co.  y. 
Hughes,  195  III.  413,  69  L.R.A.  673,  63  N. 
E.  186;  'Lawrence  v.  Hagerman,  66  111.  68, 
8  Am.  Rep.  674;  Bruner  v.  Dyball,  42  111. 


curing  the  other  to  be  declared  a  bankrupt, 
upon  the  ground  that  the  acts  falsely  stated 
to  have  been  committed  did  not  constitute 
acts  of  bankruptcy,  and  that  therefore  the 
adjudication  was  an  error  upon  the  part  of 
the  court,  for  which  the  petitioner  in  bank- 
ruptcy is  not  responsible.  Farley  y.  Danks, 
4  El.  k  Bl.  493,  1  Jur.  N.  S.  331,  24  L.  J. 
Q.  B.  N.  S.  244,  3  Week.  Rep.  173;  John- 
son y.  Emerson,  L.  R.  6  Exch.  329.  In  the 
latter  case  the  court  said:  "It  can  hardly 
be  disputed,  if  the  county  court  judge  had 
refused  to  adjudge  the  plaintiff  a  bank- 
rupt, and  dismissed  the  petition  for  ad- 
judication, supposing  the  petition  was  pre- 
sented and  the  receiver  sent  in  without  rea- 
sonable ff round  and  maliciously,  the  plain- 
tiff would  be  entitled  to  recover.  And  if 
this  foundation  of  the  proceedings  be  un- 
lawful and  actionable,  how  can  it  be  said 
that  because  the  county  court  judge  after- 
wards erroneously  acts  upon  them,  tlie  plain- 
tiff is  not  entitled  to  recover  in  respect  of 
the  consequences?  The  adjudication  of  the 
judge,  which  is  set  aside  and  annulled,  can- 
not legalize  what  had  been  unlawfully  done; 
nor  can  it  prevent  what  followed  from  being 
the  consequence  of  what  had  been  unlaw- 
fully done.  And  as  soon  as  the  adjudica- 
tion is  annulled,  all  that  takes  place  is 
properly  the  consequence  of  the  petition, 
because  the  annulling  the  adjudication  is 
not  merely  the  reversal  of  a  judgment,  leav- 
ing the  judgment  operative  in  the  mean- 
while, but  it  annuls  it  as  if  it  had  never 
been  made.  ...  It  must  be  borne  in 
mind  that  a  petition  for  adjudication  is 
not  like  an  ordinary  commencement  of  an 
action,  which  leaves  both  parties  in  the 
same  position.  It  is  a  most  important  ex 
parie  proceeding  against  a  man,  and  must 
be,  on  that  account,  accompanied  by  a  posi- 
tive affidavit  of  an  act  of  bankruptcy  nav- 
ing  been  committed,  since  it  may  be  fol- 
lowed by  another  e«  parte  proceeding  for 
the  appointment  of  a  receiver." 

Notwithstanding  bankruptcy  proceedings 
are  created  by  statute,  an  action  on  the 
case  for  maliciously  and  falsely  suing  out  a 
commission  of  bankruptcy  will  lie.  Brown 
y.  Chapman,  3  Burr.  1418,  1  W.  Bl.  427. 
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But  no  action  can  be  maintained  if  the 
adjudication  has  not  been  superseded.  Met- 
ropolitan Bank  v.  Pooley,  L.  R.  10  App. 
Cas.  210,  49  J.  B.  756,  64  L.  J.  Q.  B.  N.  S. 
449,  63  L.  T.  N.  S.  163,  33  Week.  Rep.  709 ; 
Whitworth  y.  Hall,  2  Barn.  &  Ad.  696,  9 
L.  J.  K.  B.  297. 

And  just  as  it  is  necessary,  in  order  to 
support  an  action  for  malicious  prosecu- 
tion, that  want  of  probable  cause  and  malice 
must  concur,  it  is  necessary,  in  order  to 
support  an  action  on  the  case  for  malicious- 
ly suing  out  a  commission  of  bankruptcy, 
that  it  appear  not  only  that  the  commission 
was  falsely  and  maliciously  sued  out,  but 
that  it  was  sued  out  without  probable  cause. 
Locke  v.  Wilson,  6  U.  C.  Q.  B.  600. 

In  Carletony.  Taylor,  60  Vt.  220,  the 
court,  without  discussion,  denied  a  right 
of  action  for  the  alleged  malicious  institu- 
tion of  bankruptcy  proceedings,  where  it 
appeared  that  there  was  probable  cause,  the 
opinion  being  devoted  to  the  question  of  lia^ 
bility  for  procuring  the  arrest  of  the' person 
of  the  alleged  bankrupt. 

One  against  whom  a  demand  is  made  and 
insolvency  proceedings  taken,  who,  instead 
of  taking  steps  to  controvert  the  reason- 
ableness of  the  demand,  submits  to  it,  and 
arranges  for  composition  with  his  creditors, 
which  is  a  statutory  alternative  to  com- 
pulsory liquidation  ensuing  upon  the  act  ok 
insolvency,  is  not  entitled  to  maintain  an 
action  against  the  person  instituting  the 
proceedings,  for  such  circumstances  show 
both  probable  cause  and  a  termination  of 
the  proceedings  in  favor  of  the  present  de- 
fendants. Magill  y.  Samuel,  14  U.  C.  C.  P. 
443. 

The  mere  refusal  of  an  adjudication  in 
bankruptcy,  upon  the  ground  that  the  per- 
son sought  to  be  adjudicated  is  not  the  per- 
son responsible  for  the  petitioner's  debt, 
does  not  of  itself  show  such  a  want  of  prob- 
able cause  for  instituting  the  proceedings  as 
will  warrant  an  action  of  malicious  prose- 
cution, nor  does  it  preclude  the  defendants 
setting  up  that  they  had  probable  cause. 
Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L. 
ed.  116. 

But  a  prima  facie  showing  of  want  o7 
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34;  Clow  T.  Gilbert,  54  111.  App.  142;  Kohl- 
saat  V.  Crate,  144  111.  14,  32  N.  E.  481. 

Messrs.  Musgrave  &  Liee,  for  defendant 
in  error: 

No  action  for  damages  will  He  (apart 
from  the  provisions  of  the  present  bank- 
ruptcy actj  creating  a  new  right  and  rem- 
edy for  its  enforcement)  for  seizure  through 
judicial  order  of  the  property  of  another, 
pending  bankruptcy  proceedings,  unless 
such  proceedings  were  instituted  with  mal- 
ice  and   without   probable  cause. 

Stewart  v.  Sonneborn,  08  U.  S.  187,  25 
L.  ed.  116 ;  King  v.  Sullivan,  —  Tex.  Civ. 
App.  — ,  92  S.  W.  61;  Cooley,  Torts,  2d  ed. 
217;  26  Cyc:  Law  &  Proc.  p.  14  note  77. 

The  order  of  the  district  court  appoint- 


ing the  receiver  was  not  null  and  void,  be- 
cause the  district  court  had  jurisdiction  of 
the  person  of  the  plaintiff  in  error  and  of 
the  subject-matter,  and  had  the  specific 
power  to  appoint  a  receiver  and  take  pos- 
session of  the  property  in  question  until 
such  time  as  the  petition  should  be  dis- 
missed, or  an  adjudication  be  entered. 

Re  T.  E.  Hill  Cb.  86  C.  C.  A.  263,  159 
Fed.  73;  Columbia  Iron  Works  v.  National 
Lead  Co.  64  L.R.A.  645,  62  C.  C.  A.  99, 
127  Fed.  99 ;  Re  First  Nat.  Bank,  81  C.  C. 
A.  260,  152  Fed.  64,  11  A.  &  E.  Ann.  Cas. 
355;  Re  Plymouth  Cordage  Co.  68  C.  C.  A. 
434,  135  Fed.  1000;  Roche  v.  Fox,  Fed.  Cas. 
No.  11,974;  Citizens*  Bank  v.  Cannon,  164 
U.  S.  319,  41  L.  ed.  451,  17  Sup.  Ot.  Rep. 


probable  cause,  which  throws  upon  the  de- 
fendant the  burden  of  establishing  probable 
cause,  and  disentitles  him  to  the  entry  of 
a  nonsuit,  is  established  where  it  appear.s 
that,  after  the  plaintiff  was  adjudicated  a 
bankrupt,  he  successfully  instituted  an  ac- 
tion of  trespass  for  taking  his  goods,  in 
which  the  defendant  justified  under  the 
commission  of  bankruptcy;  that  thereafter 
the  defendant  superseded  the  commission 
at  his  own  expense;  and  that,  although 
goods  belonging  to  the  plaintiff  had  been 
removed  to  the  premises  of  a  third  person 
before  the  issuance  of  the  commission,  such 
act  was  not  an  act  of  bankr\(ptcy;  or,  at 
least,  it  did  not  affirmatively  appear  that  it 
was  relied  upon  as  such  by  the  court  is- 
suing the  commission.  Cotton  v.  James,  1 
Barn.  &  Ad.  128. 

The  view  that  no  action  of  malicious 
prosecution  can  be  maintained  for  the  in- 
stitution of  a  merely  civil  suit  unless  there 
is  interference  with  the  person  or  property 
was  applied  in  Cincinnati  Daily  Tribune 
Co.  v.  Bruck,  61  Ohio  St.  489,  76  Am.  St. 
Rep.  433,  56  N.  E.  198,  where  it  was  held 
that  malicious  prosecution  would  not  lie 
for  the  unsuccessful  filing  by  a  corporate 
stockholder  of  an  application  for  the  dis- 
solution of  the  company  and  the  appoint- 
ment of  a  receiver,  upon  the  alleged  ground 
of  insolvency,  the  court  pointing  out,  how- 
ever, that  if  a  receiver  had  been  appointed, 
and  possession  taken  of  the  property,  a 
different   case   would  have   been  presented. 

But  in  King  v.  Sullivan,  —  Tex.  Civ.  App. 
— ,  92  S.  W.  51,  although  declaring  that 
it  is  a  rule  of  the  Texas  court  that  no  ac- 
tion for  malicious  prosecution  will  lie  for 
the  mere  institution  of  a  civil  suit,  it  was 
held  that  the  action  will  lie  where  the  suit 
is  accompanied  (malice  and  want  of  prob- 
able cause,  of  course,  being  present)  by  ar- 
r6Bt,  attachment,  sequestration,  or  other  in- 
terference with  person  or  property,  and 
that  the  malicious  institution  without  prob- 
able cause  of  proceedings  in  bankruptcy 
falls  within  the  latter  rule. 

The  idea  which  the  court  apparently  had 
in  mind  in  the  last  case  is  dwelt  upon  at 
some  length  in  Wilkinson  v.  Good  fellow- 
Brooks  Shoe  Co.  141  Fed.  218,  holding  that 
34  L.R.A.  (N.S.) 


the  seizure  of  property  in  connection  with 
the  proceedings  in  bankruptcy  is  not  es- 
sential to  the  maintenance  of  the  action. 
The  court  said:  "A  bankruptcy  proceeding 
cannot  be  said  to  be  an  ordinary  civil  suit. 
It  is  8ui  generis,  and  it  is  far-reaching  and 
drastic  in  its  effects.  Whether  accompanied 
by  actual  seizure  of  the  bankrupt's  prop- 
erty or  not,  it  places  an  embargo  on  his 
right  to  dispose,  of  his  property  and  of  his 
business  generally.  No  prudent  person  will 
buy  from  him,  and  no  prudent  person  will 
sell  anything  to  him  on  credit,  even  if 
security  is  offered,  because  all  transactions 
between  the  bankrupt  and  third  persons 
after  the  petition  in  bankruptcy  has  been 
filed  are  liable  to  be  investigated,  reviewed, 
set  aside,  or  controlled  as  to  their  validity 
and  effect  in  case  of  an  adjudication. 
.  .  .  For  the  purpose  of  this  demurrer 
the  court  will  also  take  judicial,  notice  of 
the  fact  that  the  filing  of  a  petition  in 
bankruptcy  is  not  only  published  in  the 
daily  press,  but  is  usually,  if  not  invariably, 
reported  by  the  commercial  agencies  which 
rate  the  financial  standing  of  business  men. 
The  effect  of  all  this  is  apparent.  The  al- 
leged bankrupt's  credit  is  impaired,  if  not 
destroyed,  and  his  business  paralyzed.  Now, 
all  this  may  be  damnum  absque  injuria^  if 
the  petitioning  creditors  have  instituted  the 
proceeding  in  good  faith,  though  wrong- 
fully; but  if  a  proceeding  with  such  injuri- 
ous effects  is  instituted  without  probable 
cause,  and'  with  a  malicious  intent  to  in- 
jure the  party  proceeded  against,  there 
ought  to  be  a  remedy  for  the  injury  in- 
flicted." 

It  was  held  in  Cohen  v.  Nathaniel  Fisher 
&  Co.  135  App.  Div.  238,  120  N.  Y.  Supp. 
546.  that,  assuming  that  a  proceeding  in 
bankruptcy  was  within  the  meaning  of  an 
act  denouncing  conspiracy  "falsely  to  in- 
stitute or  maintain  an  action  or  special 
proceeding,"  no  action  for  instituting  bank- 
ruptcy proceedings  can  be  maintained  un- 
less it  is  made  to  appear  that  the  defendants 
conspired  or  agreed  "falsely"  to  institute 
the  proceedings,  or  that  they  agreed  to  mis- 
state or  misrepresent  facts,  or  resort  to 
perjury.  Lw  A.  W. 
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89;  Horntfaall  v.  The  Collector  (Hornthall 
V.  Keary)   9  Wall.  560,  19  L.  ed.  560. 

The  court,  having  jurisdiction  of  the  per- 
son and  subject-matter,  not  only  had  the 
power,  but  it  was  its  duty,  to  appoint  a 
receiver,  and  the  possession  taken  by  the 
receiver  was,  of  course,  neither  a  trespass 
on  his  part,  nor  on  the  part  of  the  person 
causing  his  appointment. 

Re  T.  E.  Hill  Co.  86  C.  C.  A.  263,  159 
Fed.  73;  Kerr,  Receivers,  5th  ed.  169;  Peru- 
vian Guano  Co.  v.  Dreyfus  Bros.  [1892]  A. 
C.  166,  61  L.  J.  Ch.  N.  S.  749,  66  L.  T.  N. 
S.  536,  7  Asp.  Mar.  L.  Cas.  225;  Saunders 
v.  Kempner,  —  Tex.  Civ.  App.  — ,  32  S.  W. 
585;  Day  v.  Bach,  87  N.  Y.  66;  Stewart  v. 
Sonneborn,  98  U.  S.  187,  25  L.  ed.  116;  Feld 
V.  Loftis,  240  m.  105,  88  N.  E.  281;  Bas- 
'sett  V.  Bratton,  86  111.  152;  West  v.  Small- 
wood,  3  Mees.  &  W.  418,  6  Dowl.  P.  C.  580, 
7  L.  J.  Exch.  N.  S.  144;  Kissock  v.  Grant, 
34  Barb.  144;  Dixon  v.  Watkins,  9  Ark. 
139;  Johnson  v.  Maxon,  23  Mich.  129. 

Mr.  Dudley  Taylor  also  for  defendant 
in  error. 

Carter,  J.,  delivered  the  opinion  of  the 
court : 

ihis  is  an  action  instituted  in  the  cir- 
cuit court  of  Cook  county  by  the  plaintiff 
in  error  for  the  use  of  its  assignee,  against 
the  defendant  in  error,  for  the  alleged 
wrongful  seizure  of  the  property  of  plaintiff 
in  error  through  a  receiver  appointed  by 
the  United  States  district  court  for  the 
northern  district  of  Illinois,  upon  the  ap- 
plication of  defendant  in  error,  in  bank- 
ruptcy proceedings  instituted  by  it.  On 
the  trial  in  the  circuit  court  before  a  jury, 
a  verdict  was  rendered  in  favor  of  plain- 
tiff in  error,  and  judgment  was  entered 
thereon.  The  case  was  taken  to  the  appel- 
late court  for  the  first  district  by  writ  of 
eiror,  and  that  court  reversed  the  circuit 
court,  with  a  finding  of  facts  that  defend- 
ant in  error  did  not  act  "maliciously  and 
without  probable  cause"  in  prosecuting  the 
bankruptcy  proceedings.  The  cause  has  been 
brought  here  by  petition  for  certiorari. 

After  the  bankruptcy  proceedings  had 
been  instituted  in  the  district  court,  pend- 
ing a  hearing  whether  the  plaintiff  in  er- 
ror was  or  was  not  a  corporation  "princi- 
pally engaged  in  manufacturing,  trading, 
printing,  publishing,  mining,  or  mercantile 
pursuits,"  as  required  by  the  bankruptcy 
act  July  1,  1898,  chap.  541,  §  4b,  30  Stat. 
atL.  547  (U.  S.  Comp.  Stat.  1901,  p.  3423), 
a  receiver  vrsa  appointed  in  accordance  with 
the  provision  of  §  3e  and  a  bond  given.  The 
plaintiff  in  error  was  a  corporation  engaged 
in  building  concrete  arches,  bridges,  and 
other  structures.  Tlie  district  court  d& 
cided  that  it  did  not  come  within  the  spec- 
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ified  classes  of  corporations  subject  to  be 
declared  bankrupt  under  the  act,  and  dis^ 
missed  the  petition.  This  ruling  was  af* 
firmed  by  the  United  States  circuit  court  of 
appeals  in  Re  T.  E.  Hill  Co.  78  C.  C.  A. 
522,  148  Fed.  832.  A  writ  of  certiorari 
was  denied  by  the  United  States  Supreme 
Court  in  that  case. 

The  principal  contention  of  plaintiff  in 
error  is  that,  the  district  court  having  dis- 
missed the  petition,  and  having  held  that 
the  T.  E.  Hill  Company  was  not  amenable 
to  the  bankruptcy  act,  such  action  was  an 
"adjudication  of  that  court  that  it  did  not 
have,  and  never  had  had,  jurisdiction  over 
the  plaintiff  in  error  or  its  property."  De- 
fendant in  error  contends  that,  in  deciding 
this  question,  this  court  ought  to  take 
into  consideration  the  fact  that,  at  about 
the  same  time  the  decision  was  handed 
down  by  the  United  States  circuit  court 
of  appeals  in  the  seventh  district,  in  Re 
T.  E.  Hill  Co.  supra,  holding  that  it  was 
not  a  corporation  that  could  be  adjudged 
a  bankrupt,  the  same  kind  of  corporation 
was  held  subject  to  the  bankruptcy  act  by 
the  circuit  court  of  appeals  in  the  eighth 
district,  in  Re  First  Nat.  Bank,  81  C.  C.  A. 
260,  152  Fed.  64,  11  A.  &  £.  Ann.  Cas.  355, 
and  that  later,  in  Friday  v.  Hall  &  K.  Co. 
216  U.  S.  449,  54  L.  ed.  562,  26  L.R.A. 
(N.S.)  475,  30  Sup.  Ct.  Rep.  261,  the  Su- 
preme Court  ma<3e  a  like  ruling.  We  are 
disposed  to  hold  that  these  later  decisions 
cannot  be  considered  in  deciding  whether 
or  not  the  district  court  had  jurisdiction  in 
the  T.  E.  Hill  company  bankruptcy  pro- 
ceedings. If  the  district  court  was  with- 
out authority  to  decide  whether  or  not  it 
had  jurisdiction  of  the  subject-matter  in- 
volved in  said  proceedings,  then  there  is 
force  in  the  contention  of  plaintiff  in  error 
on  this  point.  Some  authority  must  decide 
whether  or  not  a  corporation  or  person  is 
subject  to  the  provisions  of  the  bankruptcy 
act.  The  petition  filed  in  the  United  Statei9 
district  court  to  declare  the  plaintiff  in 
error  a  bankrupt  is  conceded  to  have  been 
in  conformity  with  the  statute  and  rules  of 
the  United  States  circuit  court  in  such 
matters,  as  was  also  the  petition  for  the 
appointment  of  a  receiver.  There  is  noth- 
ing to  show  in  any  of  these  papers  that 
the  T.  E.  Hill  Company  was  not  included 
within  that  class  of  corporations  which 
could  be  declared  a  bankrupt  under  the 
bankruptcy  act.  We  deem,  however,  the 
turning  point  of  the  controversy  here  to  be 
whether  the  bankruptcy  act  gave  jurisdic- 
tion to  the  United  States  district  courts 
to  decide  the  question  as  to  whether  a  par- 
ticular person  or  corporation  could  be  de- 
clared  a   bankrupt   under  the  act. 

Whatever    construction   might  be   placed 
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upon  this  act  if  it  were  one  of  first  impres- 
sion need  not  be  considered,  as  it  has  been 
settled  conclusively  by  the  United  States 
courts.  In  First  Nat.  Bank  v.  Klug,  186 
U.  S.  202,  204,  46  L.  ed.  1127,  1128,  22 
Sup.  Ot  Rep.  899,  900,  when  considering 
this  very  point,  the  court  said:  "The  con- 
clusion was,  it  is  true,  that  Klug  could  not 
be  adjudged  a  bankrupt;  but  the  court  had 
jurisdiction  to  so  determine,  and  its  juris- 
diction over  the  subject-matter  was  not 
and  could  not  be  questioned."  In  Louis- 
ville Trust  Co.  v.  Comingor,  184  U.  S.  18, 
26,  46  L.  ed.  413,  416,  22  Sup.  Ct  Rep. 
293,  296,  in  discussing  the  jurisdiction  of 
the  district  court  in  bankruptcy  proceed- 
ings, it  was  said:  "Jurisdiction  as  to  the 
subject-matter  may  be  limited  in  various 
ways,  as  to  civil  and  criminal  cases;  cases 
at  common  law  or  in  equity  or  in  admi- 
ralty; probate  cases  or  cases  under  special 
statutes;  to  particular  classes  of  persons; 
to  proceedings  in  particular  modes;  and  so 
on.  In  many  cases  jurisdiction  may  depend 
on  the  ascertainment  of  facts  involving  the 
merits,  and  in  that  sense  the  court  exercises- 
jurisdiction  in  disposing  of  the  preliminary 
inquiry,  although  the  result  may  be  that 
it  finds  that  it  cannot  go  farther."  In  Re 
First  Nat.  Bank,  supra,  the  court,  in  con- 
sidering whether  or  not  it  had  jurisdiction 
to  decide  on  the  merits  or  only  as  to  the 
jurisdiction,  said  (page  265  of  81  C.  C.  A.)  : 
"The  court  had  the  same  jurisdiction  to  de- 
cide the  issues  between  the  parties  whether 
the  Widell  Company  was  or  was  not  prin- 
cipally engaged  in  a  manufacturing  pur- 
suit. The  only  difference  the  determination 
of  that  issue  made  was  that,  if  it  was  so 
engaged)  the  court  should  have  given  judg- 
ment for  the  petitioners,  and  if  it  was  not 
thus  occupied,  it  should  have  rendered  judg- 
ment against  them.  The  jurisdiction  and 
the  duty  to  decide  remained  in  the  court, 
whichever  way  it  was  its  duty  to  deter- 
mine the  issue.  The  jurisdiction  of  a  court 
is  not  limited  to  the  power  to  render  cor- 
rect decisions.  It  is  the  power  to  decide 
the  issues  according  to  its  view  of  the  law 
and  the  evidence;  and  its  wrong  decisions 
are  as  conclusive  as  its  right  ones.  .  .  . 
The  filing  of  the  petition  for  the  adjudica- 
tion and  the  service  of  the  order  to  show 
cause  upon  the  Widell  Company  conferred 
plenary  jurisdiction  of  this  proceeding  upon 
the  court  below.  The  power  was  thereby 
vested  in  and  the  duty  was  imposed  upon 
it  to  decide  whether  or  not  the  Widell  Com- 
pany was  principally  engaged  in  a  manu- 
facturing pursuit,  because  the  determina- 
tion of  that  issue  was  indispensable  to  the 
adjudication  in  bankruptcy."  In  consid- 
ering the  jurisdiction  of  the  district  court 
in  this  very  matter,  the  same  judge  who 
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wrote  the  opinion  in  the  United  States 
court  of  appeals,  holding  that  the  T.  £. 
Hill  Company  was  not  subject  to  the  bank- 
ruptcy act,  in  passing  on  the  question 
whether  the  receiver  was  entitled  to  fees 
out  of  the  assets  of  the  T.  E.  Hill  corpora- 
tion, held  that  the  district  court  had  ju- 
risdiction to  decide  the  question,  saying 
(page  266  of  86  0.  C.  A.) :  "Upon  the  filing 
of  the  petition  for  an  adjudication  of  bank- 
ruptcy against  the  corporation,  and  serv- 
ice of  process,  jurisdiction  over  parties  and 
subject-matter  was  established  [citing  au- 
thorities], and  was  complete  for  the  hear- 
ing and  determination  of  all  the  issues  in- 
volved, whatever  the  ultimate  conclusions 
of  the  court  upon  such  issuer ''  Re  T.  E. 
Hill  Co.  86  C.  C.  A.  263,  169  Fed.  73.  The 
court  decided  that  the  receiver  should  be 
paid  out  of  the  assets  of  plaintiff  in  error. 
To  the  same  effect  is  Columbia  Ironworks 
V.  National  I.ead  Co.  64  L.R.A.  645,  62  C. 
C.  A.  99,  101,  127  Fed.  99,  101,  where  the 
court  said:  "There  can  be  no  question  in 
respect  of  the  jurisdiction  of  the  district 
court  over  the  subject-matter,  and  it  seems 
quite  clear  that  it  also  had  jurisdiction  to 
determine  whether  the  corporation  was 
principally  engaged  in  such  a  business  as 
that  it  could  be  adjudged  a  bankrupt." 

This  court,  in  Rice  v.  Travis,  216  111. 
249,  267,  74  N.  E.  801,  802,  in  considering 
the  question  of  jurisdiction  of  a  justice  in 
replevin  proceedings^  stated:  "If,  as  a 
matter  •f  law,  justices  of  the  peace  bad 
no  jurisdiction  in  actions  of  replevin,  the 
decision  of  a  justice  that  he  hsiid  jurisdic- 
tion would  bind  no  one.  But  the  question  of 
jurisdiction  in  such  a  case  is  not  solely  one 
of  law.  It  is  a  question  of  law  and  fact, 
if,  as  a  matter  of  fact,  the  property  does  not 
exceed  in  value  $200,  the  justice  has  juris- 
diction. Kirkpatrick  y.  Cooper,  89  111.  210. 
The  value  of  the  property  is  a  question  of 
fact,  to  be  determined  by  the  court  or  jury; 
and,  if  it  is  found  to  exceed  $200,  the  stat- 
ute gives  the  justice  jurisdiction  to  enter 
a  judgment  awarding  a  return  of  the  prop< 
erty  to  the  defendant."  By  the  same  lin« 
of  reasoning,  under  the  decisions  of  the 
United  States  courts,  the  question  whether 
a  corporation  is  or  is  not  principally  en- 
gaged in  manufacturing  is  not  one  of  law 
solely,  but  a  mixed  question  of  law  and  fact. 
The  rigiht  of  the  district  court  to  proceed 
with  the  administration  of  the  assets  of  the 
estate  depends  upon  the  facts  presented  in 
each  individual  case  as  to  whether  the  cor- 
poration is  principally  engaged  in  manufac- 
turing, trading,  printing,  publishing,  min- 
ing, or  mercantile  pursuits,  which  the  court 
must  decide  after  hearing  those  facts  and 
applying  the  law.  Its  jurisdiction,  how- 
ever, does  not  depend  upon  the  correctneat 
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of  its  determination  of  these  facts.  A  de- 
cision that  a  corporation  was  principally 
enga^d  in  any  of  these  various  lines  of 
business,  however  erroneous,  would  be  bind- 
ing until  reversed,  and  such  a  decision 
would  protect  the  moving  party  in  an  ac- 
tion for  damages  after  it  was  set  aside  in 
the  higher  court.  Crescent  City  L.  k  S.  H. 
Co.  r.  Butchers'  Union  S.  H.  &  L.  S.  L. 
Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472.  Assuming  that  the  district 
court  decided  correctly  that  the  plaintiff  in 
error  could  not,  under  the  bankruptcy  act, 
be  declared  a  bankrupt,  and  in  dismissing 
the  petition,  it  does  not  follow  that  the 
court  never  had  jurisdiction.  Jt  was  con- 
ceded that  the  court  had  jurisdiction  of  the 
persons  in  that  proceeding.  Under  the  au- 
thorities it  must  be  held  that  the  bank- 
runptcy  act  gave  the  district  court  juris- 
diction of  the  subject-matter  to  hear  and 
determine  whether  or  not  the  plaintiff  in 
error  could  be  declared  a  bankrupt. 

We  therefore  find  it  unnecessary  to  con- 
sider the  numerous  authorities  cited  in  the 
briefs  (such  as  Perkin  v.  Proctor,  2  Wils. 
:^^2),  which  hold  that,  where  the  whole 
proceeding  was  coram  non  fudioe,  it  is  as 
nothing,  and  can  be  directly  or  collateral- 
ly attacked.  Neither  will  it  serve  any  use- 
ful purpose  to  discuss  statutes  or  decisions 
concerning  attachments  and  injunctions. 
The  construction  of  each  statute,  and  the 
jurisdiction  of  the  courts  thereunder,  must 
depend    upon    its    special    wording. 

At  common  law  a  person  is  not  liable 
for  bringing  any  suit,  criminal  or  civil,  or 
for  causing  a  seizure  of  property,  if  the 
court  had  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  unless  he  acts  mali- 
ciously and  without  probable  cause.  Stew- 
art V.  Sonneborn,  98  U.  S.  187,  25  L.  ed. 
116;  Ames  v.  Snider,  69  111.  376;  Outlaw  v. 
Davis,  27  111.  467.  It  is  not  contended  by 
counsel  for  plaintiff  in  error  that,  either 
on  the  pleadings  or  under  the  finding  of 
facts  of  the  appellate  court,  this  court  can 
consider  whether  or  not  defendant  in  error 
acted  maliciously  or  without  probable  cause. 
As  the  court  had  jurisdiction  of  the  parties 
and  the  subject-matter  in  the  bankruptcy 
proceedings,  and  was  specifically  vested,  un- 
der the  statute,  with  the  power  to  appoint 
a  receiver,  this  action  will  not  lie  against 
the  party  at  whose  instigation  the  proceed- 
ings were  instituted.  It  is  therefore  un- 
necessary to  consider  the  other  questions 
raised  in  the  briefs. 

The  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Vlckers,  Ch.  J.,  and  Hand  and  Cooke, 
JJ.y  dissenting. 

Petition  for  rehearing  denied  April  6, 
84LJUL(NA) 
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CITY  OF  BOWLING  GREEN,  Appt., 

V. 

MARY  H.  ROGERS. 

(142  Ky.  558,  134  S.  W.  921.) 

Municipal  corporations  —  maintenance 
of  jail  —  Injury  to  adjacent  property 
—  liability. 

A  municipal  corporation  is  not  liable  for 
maintaining  its  city  prison  so  that  its  win- 
dows overlook  adjoining  property,  destroy- 
ing Its  privacy,  and  permitting  inmates  to 
make  loud  noises  and  utter  indecent  lan- 
guage within  hearing  of  persons  thereon, 
and  go  about  scantily  clad  within  range  of 
their  vision,  and  foul  odors  to  issue  from 
the  windows,  to  their  annoyance,  although 
such  things  might  constitute  a  private  nui- 
sance and  depreciate  the  value  of  the  ad- 
joining property  for  residence  purposes. 

(March   3,   1911.) 


Note.  —  Liiahility  of  municipal  corpora' 
tion  for  injury  to  neighboring  prop' 
erty  from  maintenance  of  prison. 

The  conclusion  reached  in  the  above  ease 
finds  support  in  Wehn  v.  Gage  County,  6 
Neb.  494,  25  Am.  Rep.  497,  in  which  it 
was  held  that  a  county  was  not  liable  to  a 
private  person  for  damages  occasioned  by 
the  erection  of  a  county  jail  in  proximity 
to  his  residence,  nor  would  it  be  liable  for 
the  negligent  manner  in  which  it  was  kept. 
Tlie  court  said  that,  in  erecting  a  jail,  the 
county  obeyed  the  command  of  the  legisla- 
ture in  a  matter  of  public  concern,  for 
which  it  would  not  be  called  upon  to  de- 
fend its  action  at  the  suit  of  an  individual 
for  damages  alleged  to  have  been  occasioned 
thereby.  "It  may  be  exceedingly  distaste- 
ful to  have  a  jail  or  poorhouse  located  ad- 
joining one's  private  residence;  it  may 
even  occasion  an  actual  damage,  by  rea- 
son of  the  annoyances  necessarily  resulting 
from  a  near  proximity  of  one  of  these  in- 
stitutions ;  but  these,  like  many  other  per- 
plexities and  annoyances  necessarily  attend- 
ing the  operations  of  even  the  very  best  of 
governments,  must  be  submitted  to  by  the 
citizen  as  a  sacrifice  for  the  public  good, 
and  for  which  the  law  furnishes  no  redress.'* 

So,  in  Lefrois  v.  Monroe  County,  162  N. 
Y.  663,  60  L.R.A.  206,  57  N.  E.  186,  re- 
versing 24  App.  Div.  421,  48  N.  Y.  Supp. 
519,  it  was  held  that  a  county  was  not  lia- 
ble for  the  pollution  of  a  stream  and  the 
surrounding  atmosphere  by  sewage  from  its 
penitentiary  and  almshouse,  conducted  to 
reservoirs  on  a  nearby  farm  owned  by  it, 
and  then  spread  upon  the  land,  since  it 
was  acting  in  the  matter  in  its  govern- 
mental capacity,  although  an  injunction  to 
abate  the  nuisance  might  be  granted  against 
the  ofiiccrs  in  charge  of  the  building. 

But  in  Long  v.  Elberton,  109  Ga.  28,  46 
L.R.A.  428,  77  Am.  St.  Rep.  363,  34  6.  B. 
333,  in  which  the  erection  of  a  prison  by 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Warren  Coun- 
ty in  plaintiff's  favor  in  a  suit  to  recover 
damages  for  the  alleged  destruction  of  the 
value  of  her  property  as  a  residenoe.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Mansfield  and  Grider  & 
Harlin,  for  appellant: 

A  municipal  corporation  can  be  sued  for 
injury  to  property  alone,  while  perform- 
ing a  governmental  function,  but  is  not 
responsible  for  personal   injuries. 

Park  Comrs.  v.  Prinz,  127  Ky.  460,  105 
8.  W.  948;  Kippes  v.  Louisville,  140  Ky. 
423,  30  L.R.A.(N.S.)  1161,  131  S.  W.  184; 
Ky.  Const.  §  242. 

Before  the  adoption  of  the  present  Con- 
stitution, a  municipal  corporation  was  not 
responsible  for  injuries  inflicted  while  act- 
ing as  an  arm  of  the  state. 

Taylor  v.  Owensboro,  98  Ky.  271,  56  Am. 
St.  Rep.  361,  32  S.  W.  948;  McGraw  v. 
Marion,  98  Ky.  673,  47  L.R.A.  593,  34  S. 
W.  18;  Wade  v.  Mt.  Sterling,  18  Ky.  L. 
Rep.  377,  33  S.  W.  1113;  Craig  v.  Charles- 
ton, 180  111.  154,  54  N.  E.  184;  Quill  v. 
New  York,  36  App.  Div.  476,  55  N.  Y.  Supp. 
889;  Bartlett  v.  Clarksburg,  45  W.  Va. 
393,  43  L.R.A.  295,  72  Am.  St.  Rep.  817, 
31  S.  E.  918;  Barron  v.  Detroit,  94  Mich. 
601,  19  L.R.A.  462,  34  Am.  St.  Rep.  366, 
54  N.  W.  273. 

A  city  is  not  responsible  for  defects  in 
its  public  buildings,  such  as  its  city  hall, 
prison,  or  schoolhouses,  or  the  negligence 
of  its  employees  in  their  care. 

Schwalk  v.  Louisville  (Columbia  Finance 
ft  T.  Co.  V.  Louisville)  135  Ky.  570,  25 
L.R.A.(N.S.)    88,   122  S.   W.   860. 

Messrs.  Sims  St  Rodes  for  appellee. 

Hobson,  Ch.  J:,  delivered  the  opinion  of 
the  court: 

The  city  of  Bowling  Green  erected  on  a 


lot  owned  by  it  a  city  hall  iu  which  were 
the  offices  of  the  mayor  and  other  city  of- 
ficials, the  police  court  room,  and  the  city 
prison.  The  part  of  the  building  set  apart 
for  the  city  prison  was  on  the  side  next  to 
the  lot  of  Mary  H.  Rogers,,  used  by  her  as 
a  family  residence.  About  two  years  after 
the  erection  of  the  city  hall  and  its  oc- 
cupancy by  the  city  authorities,  she 
brought  this  suit  against  the  city  to  re- 
cover damages  on  the  ground  that  the  city 
prison  had  rendered  the  use  of  her  prop- 
erty as  a  residence  less  valuable,  and  in 
fact  destroyed  the  value  of  its  use  as  a 
residence.  On  a  trial  of  the  case,  she  re- 
covered a  judgment  for  $1,000.  The  city 
appeals. 

The  only  question  we  deem  it  necessary 
to  consider  on  the  appeal  is  whether  the 
court  should  have  instructed  the  jury  per- 
emptorily to  find  for  the  defendant.  The 
proof  on  the  trial  for  the  plaintiff  showed 
in  substance  these  facts:  The  windows  of 
the  prison,  which  are  covered  with  bars, 
look  to  the  front  and  to  the  rear.  There 
are  no  windows  looking  toward  Mrs. 
Rogers's  property,  but  persons  in  the 
prison  can  stand  at  the  windows  and  see 
the  rear  of  her  lot,  thus  destroying  its 
privacy;  and  can  also  see  the  front  of  the 
lot.  The  persons  confined  in  the  prison 
are  those  arrested  for  the  violations  of  the 
city  ordinances  and  under  the  state  laws 
for  misdemeanor.  Many  of  the  prisoners 
use  very  vulgar  and  indecent  language  in 
talking  to  one  another,  and  this  talk,  when 
the  windows  are  up,  can  be  heard  in.  Mrs. 
Rogers's  property.  The  prisoners  are  often 
noisy,  especially  when  brought  into  the 
prison  intoxicated,  and  thus  disturb  the 
rest  of  the  Rogers  family.  Foul  and  dis- 
agreeable odors  proceed  from  the  windows, 
and  these  enter  the  Rogers  house.  The 
prisoners    can    be    seen    from    the    Rogers 


a  municipality  within  the  limits  thereof 
was  held  not  to  be  an  invasion  of  the  prop- 
erty rights  of  the  owner  of  adjacent  lands, 
and  therefore  not  a  foundation  for  an  ac- 
tion for  damages,  it  was  also  held  that  it 
was  the  duty  of  the  public  authorities  to 
use  and  maintain  the  same  after  erection 
in  a  proper  and  orderly  manned,  and  that 
if  they  permitted  it  to  be  so  negligently 
kept  as  to  create  a  nuisance,  the  damage 
caused  thereby  might  give  a  right  of  ac- 
tion to  one  who  sustained  particular  and' 
special  injury,  not  for  the  erection,  but  for 
such  negligent  maintenance.  The  court 
said  that  undoubtedly  the  erection  of  such 
a  building  added  nothing  which  was  de- 
sirable to  the  neighborhood,  and  detracted 
much  from  it.  "But  this  and  similar  in- 
conveniences are  to  be  borne  bv  the  citizen 

« 

in  the  vicinity  of  whose  property  such  pub- 
lic buildings  are  located,  and  for  his  inoon- 
34  L.R.A.(N.S.) 


venience  and  depreciation  in  values  in  prop- 
erty  so  occasioned  the  law  affords  no  com- 
pensation. It  does  not,  however,  follow, 
because  the  erection  of  such  a  building  was 
a  public  necessity,  and  the  authorities  had 
the  right  to  select  the  lot  upon  which  it 
was  erected,  that  it  can  be  so  maintained 
as  to  perpetuate  a  nuisance.  While  the  au- 
thorities have  a  right  to  use  and  main- 
tain it  for  the  purposes  intended,  the  duty 
rests  upon  them  to  maintain  it  in  a  proper 
manner;  and  if  such  maintenance  after  its 
erection  should  prove  a  nuisance,  it  is  the 
right  of  any  .  .  .  person  interested, 
either  to  abate  the  same,  or,  if  special  and 
particular  damage  is  caused  to  him,  to  ob- 
tain proper  compensation  for  his  injury." 
As  to  liability  of  municipality  for  tort*? 
in  connection  with  prison,  see  notes  referred 
to  in  Index  to  Notes  (N.S.),  under  title, 
"Municipal  Corporations."  J.  A«  C. 
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premises  through  the  windows,  and  often 
they  are  very  scantily  clad. 

Among  other  powers  conferred  on  the 
city  by  the  legislature  is  this:  "To  estab- 
lish and  erect  .  .  .  city  prisons,  work- 
houses, make  regulations  for  the  govern- 
ment thereof."  Ky.  Stat.  3290  (Russell's 
Stat.  §  1307),  subsec.  4. 

In  enacting  and  enforcing  ordinances  for 
the  peace  and  good  order  of  the  city,  it 
acts  as  an  arm  of  the  state  government, 
and  in  establishing  a  prison  in  which  the 
prisoners  arrested  under  these  ordinances 
may  be  confined,  it  discharges  a  govern- 
mental duty,  and  is  in  this  simply  a  part 
of  the  state  government.  It  is  the  duty 
of  the  keeper  of  the  prison  to  use  ordinary 
care  to  keep  it  clean  and  sanitary,  to 
mainta,in  order,  and  to  see  that  the  prison- 
ers conduct  themselves  in  a  decent  and 
orderly  manner.  If  the  keeper  negligently 
fails  to  do  any  of  these  things,  and  allows 
his  prison  to  become  a  private  nuisance, 
he  must  answer  in  damages  to  any  person 
aggrieved  thereby.  But  this  court  has  held 
in  a  long  line  of  opinions  that  the  city 
is  not  liable  for  the  negligence  of  its  of- 
ficers in  the  exercise  of  its  governmental 
functions.  Thus,  in  T^vyman  v.  Frankfort, 
117  Ky.  518,  64  L.R.A.  572,  78  S.  W.  446, 
4  A.  &  E.  Ann.  Cas.  622,  the  deceased  had 
lost  his  life,  it  was  alleged,  from  having 
been  negligently  exposed  to  inclement 
weather  when  removed  from  a  comfortable 
home  to  the  pesthouse  used  for  smallpox 
purposes,  it  being  very  crowded,  poorly 
ventilated,  and  wholly  unfit  for  the  purpose 
for  which  it  was  used.  A  demurrer  was 
sustained  to  the  petition  by  the  circuit 
court,  and  this,  on  appeal,  was  affirmed. 
The  previous  cases  on  the  subject  are  col- 
lected in  that  opinion.  In  Park  Comrs. 
V.  Prinz,  127  Ky.  460,  105  S.  W.  948,  the 
plaintiff  sued  to  recover  for  injuries  sus- 
tained by  the  negligence  of  the  employees 
of  the  city  in  the  operation  of  a  steam 
roller  used  by  the  commissioners  in  the 
maintenance  of  the  parks  of  the  city.  The 
authorities  on  the  subject  are  carefully  re- 
viewed in  that  opinion,  where  it  was  again 
held  that  no  recovery  could  be  had.  These 
ease9  have  been  since  followed  in  Kippes  v. 
Louisville,  140  Ky.  423,  30  L.R.A.(K.S.) 
1161,  131  S.  W.  184;  Hershberg  v.  Bar- 
bourville,   142  Ky.   60,   133  S.  W.  985. 

A  prison  is  not  per  se  a  nuisance.  In 
Clayton  v.  Henderson,  103  Ky.  234,  44 
L.R-A.  474,  44  S.  W.  667,  tlie  city  had  lo- 
cated its  pesthouse,  in  violation  of  law, 
at  a  point  where  it  was  unla>vful  to  locate 
one,  and  was  so  held  liable  to  one  who  had 
been  damaged  by  reason  of  the  unlawful 
location  of  the  pesthouse  in  the  city.  In 
Paducah  v.  Allen,  111  Ky.  366,  98  Am.  St. 
34  L.R.A.(N.S.) 


Rep.  422,  63  S.  W.  981,  a  recovery  was  al- 
lowed in  favor  of  an  adjoining  proprietor 
where  a  pesthouse  was  located  not  in  vio- 
lation of  law.  But  the  ruling  is  based  up- 
on the  ground  that  a  pesthouse  works  an 
injury  per  se,  and  that  when  the  city,  by 
the  location  of  its  pesthouse,  destroys  the 
value  of  adjoining  property,  it  should  rec- 
ompense the  owner  for  the  loss,  under 
§  242  of  the  Constitution.  This  ruling 
only  applies  to  things  that  work  an  injury 
per  se.  In  Pfingst  v.  Senn,  94  Ky.  556, 
21  L.R.A.  569,  23  S.  W.  358,  it  was  held 
that  a  beer  garden,  bowling  alley,  and 
dancing  hall  were  not  per  se  a  nuisance. 
The  same  rule  was  followed  in  Albany 
Christian  Church  v.  Wilboru,  112  Ky.  507, 
66  S.  W.  285,  as  to  a  stable  erected  on  a 
lot  adjacent  to  a  church,  and  in  Boyd  v. 
Frankfort,  117  Ky.  199,  111  Am.  St.  Rep. 
240,  77  S.  W.  669,  it  was  held  that  a  negro 
church  was  not  per  se  a  nuisance,  though 
they  hold  late  and  sing  loud  and  long. 
A  number  of  other  authorities  are  col- 
lected in  these  opinions.  Whether  a  prison 
will  be  a  nuisance  or  not  will  depend  upon 
the  way  in  which  it  is  kept.  The  owner  of 
property  holds  it  under  the  law,  and  he 
cannot  complain  of  a  lawful*  use  that  is 
made  of  his  neighbor's  property  that  does 
not  invade  his  rights.  Appellee  cannot 
complain  that  the  city  built  on  its  lot  the 
city  hall.  She  held  her  lot  subject  to  the 
lawful  use  that  the  city  might  see  fit  to 
make  of  its  property.  If  the  county  had 
bought  the  lot  where  the  city  hall  stands, 
and  built  a  courthouse  on  it,  the  assembling 
of  many  persons  at  the  courthouse  from 
day  to  day  would  have  had  no  little  effect 
on  the  value  of  appellees'  property  for  resi- 
dence purposes.  But  she  could  not  for  this 
have  maintained  an  action  against  the  coun- 
ty; and  if  the  county  had  built  a  jail  on 
the  lot,  it  would  have  been  no  more  re- 
sponsible to  her  for  the  conduct  of  the 
prisoners  in  the  jail,  or  for  the  negligence 
of  the  keeper  of  the  jail,  than  the  city  is 
in  the  case  before  us.  The  state  may  buy 
land  and  establish  a  branch  penitentiary, 
but  the  state  is  not  liable  to  an  adjoining 
proprietor  for  damages  because  the  peni- 
tentiary is  located  near  him,  even  though 
the  state  should  enter  its  appearance  to 
the  action.  The  city  is  no  more  liable  than 
the  county  or  the  state  would  be  in  the 
cases  supposed;  for,  being  an  arm  of  the 
state  government,  created  for  governmental 
purposes,  it  is  simply  discharging  one  of 
the  functions  of  the  state  government  by 
its  authority. 

We   therefore   conclude    that,   under    the 
evidence,  the  court  should  have  instructed 
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the  jury  peremptorily  to  find  for  the  de- 
fendant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings 
consistent  herewith. 


massachusetts  supre3ie  judi- 
ciaij  court. 

FRANCES    A.    KERR,    Appt., 

V. 

INHABITANTS  OF  BROOKLINB. 

(208  Mass.  190,  94  N.  E.  257.) 

Municipal  corporations  ^  displaying 
fireworks  —  injury  to  bystander  — 
liability. 

1.  A  municipal  corporation  which,  under 
statutory  authority,  is  engaged  in  display- 
ing fireworks  on  a  public  playgfround  for 
the  entertainment  of  the  public,  is  not  liable 
for  injury  io  a  bystander  by  the  negli- 
gept  discharge  of  a  rocket. 

Same  —  nuisance. 

2.  A  municipal  corporation  cannot  be 
held  liable  on  the  ground  of  maintenance 
of  a  nuisance  for  injury  caused  by  the 
discharge  on  a  single  occasion  by  it,  under 
statutory  authority,  for  the  entertainment 


of  the  public,  of  fireworks  on  a  public  play- 
ground. 

Same  ^  defect  in  highway. 

3.  A  discharge  by  municipal  authorities 
of  fireworks  across  a  highway  does  not  con- 
stitute a  defect  or  want  of  repair  in  the 
highway,  within  the  meaning  of  a  statute 
making  the  municipality  liable  for  injurieb 
caused  by  such  defects. 

(March  2,  1911.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  Norfolk  Coun- 
ty sustaining  a  demurrer  to  the  declaration 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  K.  liinscott,  Whipple, 
Sears,  &  Ogden,  and  Edwin  M.  Brooks, 
for  appellant: 

The  situation  alleged  constituted  a  de- 
fective condition  of  the  highways,  and  the 
town  is  liable  under  the  statute. 

Burditt  V.  Winchester,  205  Mass.  403, 
91  N.  E.  880;  West  v.  Lynn,  110  Mass. 
514;  Chase  v.  Lowell,  149  Mass.  85,  21  N. 
E.  233,  161  Mass.  422,  24  N.  E.  212;  Dick- 
inson V.  Boston,  188  Mass.  595,  1  L.R.A. 
(N.S.)   664,  75  N.  E.  68;  Stoliker  ▼.  Bos- 


Note»  ^  Liability  of  municipal  corpora- 
tion for  injuries  by  exhibition  oon^ 
ducted  by  its  o/ficera  or  employees. 

On  all  fours  with  Kerb  v.  Bbookline,  and 
cited  therein,  is  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289,  holding  that  a 
city  which,  under  the  authority  of  a  stat- 
ute providing  that  city  councils  might  ap- 
propriate money  to  celebrate  a  holiday,  un- 
dertook such  celebration  exclusively  for  the 
gratuitous  amusement  of  the  public,  was  not 
liable  for  injuries  sustained  by  one  of  the 
public  through  the  negligence  of  the  city's 
servants  in  discharging  fireworks  for  the 
purposes  of  the  celebration. 

Ill  the  followin^f  cases  recovery  was  denied 
for  injuries  received  durinff  a  public  cele- 
bration conducted  by  the  defendant  cities, 
upon  the  specific  ground  that  the  cities  had 
no  authority  to  give  such  celebrations: 
Morrison  v.  Lawrence,  98  Mass.  219  (neg- 
ligent firing  of  a  rocket) ;  Smith  v.  Roches- 
ter, 76  N.  Y.  506  (person  run  down  at  a 
holiday  celebration  by  a  hose  cart  belonging 
to  a  city) ;  Love  v.  Raleigh,  118  N.  C.  296, 
28  L.R.A.  192,  21  S.  E.  503  (negligence  of 
municipality's  servants  in  the  manage- 
ment of  a  display  of  fireworks) ;  Blanken- 
ship  V.  Sherman,  33  Tex.  Civ.  App.  607,  70 
S.  W.  805  (person  run  down  by  a  hose  cart 
belonging  to  the  defendant  at  a  street 
parade  in  which  the  city  fire  department 
participated). 

In  Smith  v.  Rochester,  supra,  the  court 
further  declared  that,  even  assuming  that 
the  common  council  had  statutory  authori- 
34  L.R.A,(N.S.) 


ty  to  order  the  parade  of  the  fire  depart- 
ment at  the  celebration,  the  difficidty  in 
maintaining  the  action  was  the  well-settled 
rule  that  a  municipal  corporation  was  not 
liable  for  the  negligence  of  its  firemen 
while  engaged  in  the  line  of  their  duty. 

Generally  as  to  municipal  liability  in 
connection  with  lire  department,  see  notes  in 
4  L.R.A.(N.S.)  629,  and,  25  L.R,A.(N.S.) 
94.  Another  phase  of  the  general  question 
whether  the  fire  department  pertains*  to  pub- 
lic or  private  functions  of  the  municipality 
is  presented  in  the  note  in  15  L.R.A.(N.S.) 
575,  as  to  the  right  of  the  state  to  con- 
trol municipal  fire  department. 

In  Simon  v.  Atlanta,  67  Ga.  618,  44  Am. 
Rep.  739,  recovery  was  denied  for  injuries 
received  by  the  plaintiff  by  driving  his 
wagon  against  ropes  stretched  across  a 
street  by  the  city  as  a  temporary  precau- 
tion, to  guard  against  encroachment  upon 
a  drill  and  parade  of  the  fire  department. 
Here  the  contention  was  that  these  ropes 
constituted  an   obstruction  of  the  streets. 

As  to  liability  of  municipality  for  person- 
al injuries  caused  by  exhibition  which  it 
permits  or  fails  to  prevent  in  public  high- 
way, see  notes  in  9  L.R.A.(N.S.)  146,  and 
23  L.RA.(N.S.)  643. 

And  for  display  of  fireworks  in  city 
street  as  a  nuisance,  see  note  in  16  L.R.A. 
(N.S.)   621. 

For  a  reference  to  notes  covering  various 
phrases  of  the  general  question  of  municipal 
liability,  see  Index  to  Notes  (N.S.)  under 
the   title,   "Municipal    Corporations." 

J.  A.  C. 
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too»  204  Mass.  522,  90  N.  E.  927;  Hayea  y. 
Hyde  Park,  153  Mass.  514,  12  L.R^  249, 
27  N.  E.  522;  Neuert  v.  Boston,  120  Mass. 
338;  Barber  y.  Roxbury,  11  Allen,  318; 
Craig  Y.  Leominster,  200  Mass.  101,  85  N. 
£•  855. 

Wbere  a  defective  condition  in  a  high- 
way exists,  the  town  should  close  the  high- 
way to  travel,  or  warn  travelers  of  the 
danger. 

Winship  v.  Boston,  201  Mass.  273,  87  N. 
E.  600;  Hurley  v.  Boston,  202  Mass.  68, 
88  N.  E.  586;  Stoliker  v.  Boston,  204  Mass. 
522,  90  N.  E.  927. 

The  town's  liability  for  injuries  in  high- 
ways is  not  restricted  to  statutory  lia- 
bility. 

Hand  v.  Brookline,  126  Mass.  324;  15 
Am.  &  £ng.  Enc.  Law,  p.  422. 

The  town  is  liable  as  for  the  creation  and 
maintenance  of  a  nuisance. 

Speir  Y.  Brooklyn,  139  N.  Y.  6,  21  L.R.A. 
641,  36  Am.  St.  Rep.  664,  34  N.  E.  727; 
Landau  y.  New  York,  180  N.  Y.  48,  105 
Am.  St.  Rep.  700,  72  N.  E.  631;  Melker 
V.  New  York,  190  N.  Y.  481,  16  L.R.A. 
(N.S.)  621,  83  N.  £.  565,  13  A.  &  E.  Ann. 
Cas.  544;  Crowley  v.  Rochester  Fireworks 
Co.  183  N.  Y.  353,  3  L.R.A.(N.S.)  330,  76 
N.  E.  470,  5  A.  &  E.  Ann.  Cas.  538;  Jenne 
V.  Sutton,  43  N.  J.  L.  257,  39  Am.  Rep. 
578;  Dowell  v.  Guthrie,  99  Mo.  653,  17  Am. 
St.  Rep.  598,  12  S.  W.  000;  1  Thomp.  Neg. 
§  791;  Johnson  y.  Somerville,  195  Mass. 
370,  10  LJl.A.(N.S.)  715,  81  N.  E.  268; 
Daley  y.  Watertown,  192  Mass.  116,  78  N. 
£.  143;  Hitchcock  v.  Boston,  201  Mass. 
299,  87  N.  E.  470;  Bray  ton  v.  Fall  River, 
113  Mass.  218,  18  Am.  Rep.  470. 

Defendant  is  liable  because  the  tort  was 
a  direct  injury,  not  a  consequential  injury, 
and  was  a  trespass  to  the  person. 

Hill  v.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Moynihan  v.  Todd,  188  Mass. 
301,  108  Am.  St.  Rep.  473,  74  N.  E.  367; 
Johnson  v.  Somerville,  195  Mass.  370,  10 
LJLA.(N.S.)  715,  81  N.  E.  268;  Sullivan 
V.  Dunham,  161  N.  Y.  2d0,  47  L.R.A.  715, 
76  Am.  St.  Rep.  274,  55  N.  E.  923;  Hoff- 
man v.  Walsh,  117  Mo.  App.  278,  93  S.  W. 
853. 

Defendant  is  liable  because  the  tortious 
acts  were  done  pursuant  to  direct  authori- 
zation by  the  town  itself,  and  were  not 
merely  the   acts  of   public  officers. 

Johnson  v.  Somerville,  195  Mass.  370, 
10  L.R.A.(N.S.)  715,  81  N.  E.  268;  Haberlil 
Y.  Boston,  190  Mass.  358,  4  L.R^.(N.S.) 
571,  76  N.  E.  907. 

Mr.  Charles  A.  Williams  for  appellee. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  on  the  plain- 
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tiff's  appeal  from  an  order  sustaining  a 
demurrer  to  her  declaration,  and  an  order 
of  judgment  for  the  defendant.  The  decla- 
ration contains  numerous  counts,  which  set 
forth  in  different  ways  her  claim  against 
the  town  for  an  injury  received  from  being 
struck  by  a  rocket  which  was  fired  from 
a  public  playground  as  a  part  of  the  cele- 
bration of  the  4th  day  of  July.  In  most 
of  its  features  the  case  is  like  Tindley  v. 
Salem,  137  Mass.  171,  50  Am.  Rep.  289, 
and  is  covered  by  it.  The  giving  of  the 
display  of  fireworks  by  the  town  was  un- 
der the  same  statutory  authority  as  was 
considered  in  the  case  cited.  The  fact  that 
the  place  where  the  rocket  was  set  off  was 
a  public  playground,  instead  of  a  public 
square  of  a  city,  does  not  affect  the  ques- 
tion of  legal  liability.  The  reason  of  the 
decision  was  that  the  work  in  which  the 
city  was  engaged  was  conducted  solely  in 
the  public  interest  and  for  the  general 
benefit.  The  case  was  therefore  held  to  be 
governed  by  Hill  v.  Boston,  122  Mass.  344, 
23  AnL  Rep.  332.  A  reason  lying  deeper 
still  is  that  a  city  can  act  only  by  officers, 
agents,  or  servants.  If  there  is  negligence 
in  the  management  of  the  business  or  in 
doing  the  work,  it  is  that  of  the  person  or 
persons  who  represent  the  city.  While  it 
is  reasonable  that  these  individuals  should 
be  held  liable  for  their  negligence  to  any- 
one injured  by  it  (see  Moynihan  v.  Todd, 
188  Mass.  301,  108  Am.  St.  Rep.  473,  74 
N.  E.  367),  it  is  not  thought  to  be  reason- 
able that  a  municipality  or  a  public  officer, 
who  is  engaged  upon  a  public  work  con- 
ducted for  the  benefit  of  the  people,  and 
not  for  gain,  should  be  held  liable  for  the 
negligence  of  his  servants  or  agents  under 
the  doctrine  respondeat  superior.  The  prin- 
ciple has  been  applied  and  discussed  in 
other  cases.  Moynihan  v.  Todd,  ubi  su- 
pra; Howard  y.  Worcester,  153  Mass.  426, 
12  L.R.A.  160,  25  Am.  St.  Rep.  651,  27  N. 
E.  11;  Harrington  y.  Worcester,  186  Mass. 
594,  72  N.  E.  326;  Lincoln  v.  Boston,  148 
Mass.  578,  3  L.R.A.  257,  12  Am.  St.  Rep. 
601,  20  N.  E.  329.  The  principles  enun- 
ciated in  these  decisions  entirely  cover  the 
present  case  in  every  aspect  of  it  that  in- 
volves alleged  negligence  at  common  law. 
The  plaintiff  contends  that  she  can  re- 
cover as  for  the  maintenance  of  a  nuisance. 
It  is  strongly  intimated  in  Lincoln  v.  Bos- 
ton, 148  Mass.  578-580,  3  L.R.A.  257,  12 
Am.  St.  Rep.  601,  20  N.  E.  329,  that  a 
landowner  is  not  ''liable  for  a  transitory 
act  of  a  third  person,  the  scope  of  which 
cannot  be  enlarged  by  calling  it  a  public 
nuisance,  and  which  has  in  it  no  element 
of  continuing  use  of  the  real  estate.''  In 
the  present  case  the  town  is  not  the  owner 
of  the  playground  in  any  ordinary  sense. 
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The  property  is  held  under  the  statute,  sole- 
ly for  a  public  use.  Rev.  Laws,  chap. 
28,  §  19;  Stat.  1010,  chap.  608.  Then,  too, 
the  setting  off  of  fireworks  on  a  single  oc- 
casion does  not  create  any  permanent  or 
continuing  condition  of  the  real  estate, 
such  as  creates  a  liability  against  a  land- 
owner or  a  city  or  town  in  control  of  lands, 
in  such  cases  as  Anthony  v.  Adams,  1  Met. 
284,  285;  Lawrence  v.  Fairhaven,  5  Gray, 
110;  Perry  v.  Worcester,  8  Gray,  544,  66 
Am.  Dec.  431;  Parker  v.  Lowell,  11  Gray, 
353;  Wheeler  y.  Worcester,  10  Allen,  591. 
The  attempt  to  hold  the  town  under  the 
law  of  nuisance  fails,  because  the  case  in- 
volves no  elements  of  alleged  wrong  except 
ordinary  negligence. 

The-  plaintiff  also  seeks  to  hold  the  de- 
fendant under  the  statute  in  regard  to  de- 
fects in  highways.  The  sending  up  of  a 
rocket  from  a  highway  or  across  a  high- 
way is  not  a  defect  or  want  of  repair  in 
the  way. 

llie  case  is  somewhat  like  Barber  v.  Rox- 
bury,  11  Allen,  318,  in  which  it  was  held 
that  a  rope  in  a  highway,  drawn  up  by 
human  agency,  did  not  constitute  a  defect, 
although  that  case  was  much  stronger  for 
the  plaintiff  than  the  present  one.  In 
Pratt  V.  Weymouth,  147  Mass.  245-252,  9 
Am.  St.  Rep.  691,  17  N.  E.  538,  it  was  held 
that  a  derrick  standing  in  a  highway,  that 
fell  on  the  plaintiff  as  he  was  passing,  was 
not  a  defect  in  the  way  for  which  the  town 
was  liable.  It  has  often  been  held  that  ob- 
jects or  sounds  outside  of  a  way,  that 
frighten  horses  as  they  pass,  are  not  de- 
fects in  the  way.  We  think  it  plain  that 
the  present  case  is  not  within  the  statute 
creating  a  liability  for  defects  in  ways. 

In  every  aspect  of  the  case  the  only 
ground  of  liability  is  the  alleged  negli- 
gence of  the  person  or  persons  representing 
the  town,  and  for  this  the  town  is  not 
liable. 

Judgment  affirmed. 


ARKANSAS  SUPRSME  COURT. 

R.    F.   CURTIS,   Appt., 

V. 

ST.    LOUIS   &    SAN   FRAN€ISCO   RAIL- 
ROAD  COMPANY. 

(—  Ark.  — ,  131  S.  W.  947.) 

Railroad  —  pedestrian  —  climbing  over 
cars  —  liability. 

A  pedestrian  who  attempts  to  pass  be- 
tween cars  in  a  freight  train  standing  on  a 
street  crossing  by  climbing  over  the  draw- 
heads  is  guilty  of  negligence  which  will 
f prevent  his  holding  the  railroad  company 
iable  in  case  he  is  caught  between  the  cars 
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and  injured,  if  he  knew  or  ought  to  have 
known  that  the  train  was  being  made  up 
and  was  liable  to  more  at  any  tune,  the 
engine  being  attached  to  or  near  it,  al- 
though the  train  has  blocked  the  crossing 
for  an  unlawful  time. 

(November  7,  1910.) 

a  PPEAL  by  plaintiff  from  a  judgment  of 
OL  the  Circuit  Court  for  Hempstead  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hamby  A  Haynie  for  appellant. 

Messrs.  Glass,  Estes,  King,  A  Bar- 
ford  for  appellee. 

Frauenthal,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  instituted  by  R.  F. 
Curtis,  the  plaintiff  below,  to  recover  dam- 
ages for  a  personal  injury  which  he  alleged 
he  sustained  by  reason  of  the  negligent 
act  of  the  defendant.  The  injury  was  re- 
ceived by  plaintiff  while  he  was  attempting 
to  pass  between  freight  cars  that  were  at- 
tached together  in  a  train  which  was  stand- 
ing upon  a  public  crossing  in  a  street  in 
the  city  of  Hope.  After  the  introduction 
of  all  the  testimony  in  the  trial  of  ^  the 
case,  the  lower  court  directed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant, 
which  was  done;  and  from  the  judgment 
rendered  by  the  court  in  pursuance  of  that 
ruling,  the  plaintiff  has  appealed. 

In  determining  whether  or  not  the  court 
committed  error  in  directing  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant, 
the  rule  upon  the  appeal  of  the  case  is  to 
consider  the  testimony  in  its  most  favor- 
able aspect  to  the  plaintiff.  Graham  v. 
Thrall,  95  Ark.  560,  129  S.  W.  532.  View- 
ing the  testimony  in  this  manner,  the  case 
is    this:     The    plaintiff,    who    lives    near 

Note.  ~-  CentiHbtttory  negligence  in  at* 
tempting  to  cross  a  train  standing  on 
a  crossing. 

The  question  of  contributory  negligence 
in  attempting  to  cross  a  train  standing  on 
a  crossing  is  covered  in  the  note  to  Jones  v. 
Illinois  C.  R.  Co.  13  L.R.A.(N.S.)  10C6» 
aud  the  present  note  covers  only  the  cases 
which  have  passed  upon  the  point  since  the 
writing  of  that  note. 

In  an  action  by  a  boy  over  seventeen,  for 
an  injury  received  while  passinf^  between 
cars  at  a  crossing,  an  instruction  which 
holds  him  to  the  degree  of  care  to  be  exer- 
cised by  a  person  of  ordinary  prudence, 
without  regard  to  his  age,  should  be  re- 
fr-cd.  Chicago,  R.  I.  &  G.  R.  Co,  v.  John- 
son, —  Tex.  Civ.  App.  •—,  111  S.  W.  768. 

An  instruction  which  exacts  a  greater  do- 
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Hope,  came  to  that  city  on  the  day  of  the 
injury  for  the  purpose  of  selling  some 
country  produce.  The  railroad  track  of  the 
defendant  runs  in  a  northerly  direction 
from  Second  street  to  First  street  in  said 
city,  and  crosses  First  street  at  right 
angles,  and  beyond  First  street  it  crosses 
the  railroad  tracks  of  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway  Company, 
which  run  parallel  with  First  street  It  is 
about  400  feet  from  Second  to  First  street. 
On  thia  occasion  the  plaintiff,  at  about  2 
o'clock  p.  M.,  crossed  the  defendant's  track 
several  times  between  these  two  streets  in 
going  from  a  store  upon  the  east  side  there- 
of to  a  residence  on  the  west  side  in 
making  sale  of  his  produce.  The  last  time 
he  crossed  the  railroad  track  in  going  to 
the  residence,  he  saw  a  freight  train  mov- 
ing thereon  in  a  northerly  direction  and 
towards  First  street.  After  quitting  the 
residence^  for  the  purpose  of  returning  to 
the  eaat  side  of  the  railroad  track,  he  pro- 
ceeded to  a  point  about  126  feet  west  of 
said  track,  and  saw  that  the  freight  train 
had  moved  across  First  street,  with  the  en- 
gine attached  thereto,  and  was  completely 
blodcading  the  street.  He  then  walked  to 
a  point  near  the  train,  and  looked  towards 
the  north  end  of  the  train,  to  which  end  he 


had  just  seen  the  engine  attached,  and  saw 
no  engine  then  attached  to  that  end.  He 
remained  at  this  place  for  about  ten  min- 
utes waiting  for  the  train  to  clear  the 
crossing,  and  then  proceeded  towards  the 
south  end  of  the  train  for  a  distance  of 
about  two  car  lengths,  and  saw  no  engine 
at  the  south  end  of  the  train.  He  then 
returned  to  the  crossing  where  the  freight 
train  was  standing  upon  the  street.  He 
testified  that  at  that  time  he  had  no  idea 
of  attempting  to  cross  over  between  the 
cars;  but,  seeing  no. engine  at  the  north  end 
of  the  train,  he  then  attempted  to  cross  be- 
tween the  cars.  He  caught  hold  of  the 
ladder  upon  the  inside  of  the  car,  and 
placed  his  foot  between  the  drawheads,  and 
thus  drew  himsehf  up  until  he  was  standing 
on  the  bumpers  between  the  cars,  and  at 
that  moment  the  train  moved  back  towards 
the  south,  and  his  foot  was  caught  be- 
tween the  bumpers  or  drawheads  of  the 
cars,  and  was  crushed  to  such  an  extent 
that  amputation  of  it  was  necessary.  The 
plaintiff  testified  that  he  knew  that  the 
freight  train  was  then  being  made  up  up- 
on this  track  by  the  defendant,  preparatory 
to  leaving,  and  that  switching  thereof  waa 
being  done  for  that  purpose  at  that  time, 
and  that   the   freight   train  was  standing 


gree  of  care  of  a  club-footed  boy  injured 
In  passing  between  cars  blocking  a  crossing, 
than  if  he  were  not  afflicted,  and  in  effect 
makes  the  conduct  of  an  ordinarily  prudent 
boy  of  the  same  age  and  experience  without 
the  affliction  the  criterion  of  negligence,  is 
properly  refused,  as  he  is  bound  to  exer- 
cise only  ordinary  care,  though  such  care 
may  be  affected  by  his  affliction.  Texas  A 
N.  O.  R.  Co.  V.  Bean,  —  Tex.  Civ.  App.  — , 
119  S.  W.  328. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Johnson, 
101  Tex.  422,  108  S.  W.  964,  an  action  by 
one  injured  while  attempting  to  cross  be- 
tween cars  obstructing  a  crossing,  it  was 
held  that  an  instruction  that  if  the  plain- 
tiff, in  attempting  to  cross  between  the  cars, 
was  negligent,  and  was  guilty  of  negligence 
in  the  manner  of  crossing,  and  such  negli- 
gence contributed  to  his  injury,  he  could 
not  recover,  stated  a  correct  rule  of  law; 
and  that  if  the  railroad  desired  a  more  dis- 
tinct separation  of  the  two  phases  of  con- 
tributory negligence,  it  should  have  re- 
quested special  instructions. 

And  it  was  held  in  this  case  that  a  charge 
to  the  effect  that  if  it  was  negligence  to  at- 
tempt to  cross  between  the  cars,  and  if  the 
plaintiff  was  guilty  of  negligence  in  at- 
tempting to  cross,  and  such  negligence  con- 
tributed to  his  injury,  there  could  be  no 
recovery,  while  it  authorized  a  verdict  for 
the  defendant  if  both  acts  of  contributory 
negligence  by  the  plaintiff  were  proved,  did 
not  authorize  a  verdict  for  the  plaintiff  in 
the  event  that  the  railroad  failed  to  prove 
them  both.     Ibid. 

And  it  was  further  held  that  a  spedal 
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charge  was  correctly  refused  where,  in  sub- 
mitting the  issue  of  contributory  negligence, 
it  ignored  the  issue  of  discovered  peril,  and 
there  was  testimony  from  which  the  jury 
could  find  that  the  railroad's  employees 
knew  of  the  plaintiff's  perilous  position  in 
time  to  avert  the  injury,  and  also  that  one 
of  its  employees,  by  gesture,  directed  the 
plaintiff  to  cross  over  between  the  cars. 
Ibid. 

And  the  court  also  held  that  the  plaintiff 
and  another  might  testify  that  on  the  morn- 
ing of  the  day  of  the  accident  they  had 
crossed  between  the  railroad's  cars,  it  being 
admissible  upon  the  issue  of  the  plaintiff's 
contributory  negligence.  Chicago,  R.  I. 
&  G.  R.  Co.  V.  Johnson,  —  Tex.  Civ,  App. 
— ,  111  S.  W.  768. 

In  Crowley  v.  Pennsylvania  R.  Co.  — 
Pa.  — ,  80  Atl.  176,  the  question  of  plain- 
tiff's contributory  negligence  was  not  raised, 
but  the  railroad  company  was  held  liable 
for  an  injury  to  a  boy,  received  while  at- 
tempting to  cross  over  upon  a  standing  car, 
by  being  violently  thrown  from  thecar  by 
the  sudden  and  negligent  starting  of  the 
train  without  signal  or  warning,  it  appear- 
ing that  the  railroad  had,  for  an  unrea- 
sonable length  of  time,  kept  a  long  train 
of  empty  cars  standing  upon  the  crossing. 

As  to  liability  of  railroad  company  for 
act  of  employee  in  inviting  pedestrian  to 
cross  train  obstructing  crossing,  see  note  to 
Southern  R.  Co.  v.  Clark,  13  L.R.A.(N.S.) 
1071,  and  supplementary  note  thereto  ac- 
companying the  case  of  Westbrook  v.  Kan- 
sas City,  M.  ft  B.  R.  Co.  post,  460. 

J.  T.  W. 
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not  only  across  the  street,  but  also  across 
the  tracks  of  the  St.  Louis,  Iron  Moun- 
tain, &  Southern  Railway  Company,  just 
beyond  the  street,  when  he  attempted  to 
cross  between  the  attached  cars.  He  testi- 
fied, however,  that,  although  he  had  seen 
an  engine  attached  to  the  north  end  of 
the  train  a  few  minutes  before  making  the 
attempt  to  cross,  he  did  not  see  the  engine 
at  the  moment  he  attempted  to  cross,  and 
that  at  the  time  the  train  moved  back  he 
heard  no  bell  or  whistle.  It  further  ap- 
pears that  it  was  a  violation  of  the  provi- 
sions of  the  ordinances  of  the  city  of  Hope 
to  obstruct  any  street  at  a  railroad  cross- 
ing for  a  longer  period  than  five  minutes 
at  any  one  time. 

It  is  contended  by  counsei  for  appellee 
that,  under  the  view  of  the  testimony  ad- 
duced upon  the  trial  of  this  case  most  favor- 
able to  plaintiff,  he  was  guilty  of  contribu- 
tory negligence,  and  therefore  was  not  en- 
titled to  a  recovery  herein.  It  has  been 
repeatedly  held  by  this  court  that,  though 
the  defendant  may  be  guilty  of  negligence 
and  of  a  violation  of  law,  still  the  plain- 
tiff cannot  recover  if  his  own  negligence 
contributed  proximately  to  the  happening 
of  the  accident  which  caused  the  injury. 
Johnson  v.  Stewart,  62  Ark.  164,  34  S.  W. 
880;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Leath- 
ers, 62  Ark.  235,  36  S.  W.  216;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Jordan,  65  Ark.  420, 
47  S.  W.  115,  St.  Louis  Southwestern  R. 
Co.  V.  Cochran,  77  Ark.  308,  01  S.  W.  747; 
Chicago  R.  I.  &  P.  R.  Co.  v.  Smith,  04  Ark. 
524,  127  S.  W.  715.  Thus  it  has  been  held 
that,  although  a  railroad  company  was 
guilty  of  failing  to  comply  with  the  statu- 
tory provisions  requiring  a  lookout  to  be 
kept,  or  requiring  a  bell  to  be  rung,  or  a 
whistle  to  be  sounded  upon  approaching  a 
public  crossing,  yet  a  party  injured  by  rea- 
son of  such  negligence  would  not  be  en- 
titled to  recover  if  he  himself  was  guilty  of 
any  negligence  which  contributed  to  the 
happening  of  the  accident  which  caused 
the  Injury.  A  traveler  upon  the  public 
street  or  highway  has  a  right  to  the  use 
thereof  at  a  railroad  crossing,  but  in  ap- 
proaching such  crossing,  and  in  going  upon 
or  over  it,  he  must  use  ordinary  and  rea- 
sonable care  for  his  own  safety.  As  is 
said  in  the  case  of  St.  Louis  &  S.  F.  R.  Co. 
V.  Carr,  04  Ark.  246,  126  S.  W.  852 :  "To 
him  the  track  itself  is  a  warning  of  dan- 
ger, and  he  is  under  the  duty  to  exercise 
precaution  to  inform  himself  of  the  prox- 
imity of  the  train,  and  to  exercise  ordinary 
prudence  in  avoiding  injury."  The  pres- 
ence of  cars  and  an  engine  either  attached 
to  them  or  in  the  immediate  vicinity  for 
the  purpose  of  moving  them  is  an  obvious 
warning  of  danger  to  an  adult  person  at- 
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tempting  to  cross  over,  under,  or  between 
them.  According  to  the  great  weight  of 
American  authority,  it  is  gross  negligence 
in  a  traveler  to  attempt  to  pass  over  or  un- 
der or  between  the  cars  of  a  train  which  is 
standing  on  a  railroad  crossing,  to  which 
an  engine  is  attached,  or  to  which  he  knows 
or  reasonably  ought  to  know  an  engine  will 
be  immediately  attached,  and  which  he 
knows  or  reasonably  ought  to  know  is 
ready  to  move. 

In  2  Thompson  on  Negligence,  §  1674,  it 
is  said:  'The  view  of  the  writer,  for 
whatever  it  may  be  worth,  is  this:  If  the 
train  is  lawfully  obstructing  the  crossing, 
— that  is  to  say,  if  it  has  not  obstructed 
it  for  a  greater  length  of  time  than  that 
prescribed  by  statute  or  ordinance,  or,  in 
the  absence  of  statute  or  ordinance,  for  an 
unreasonable  length  of  time, — ^then  a  pe- 
destrian who  attempts  to  continue  his 
journey  upon  the  highway  by  climbing  over 
or  between  the  cars  does  so  at  his  own 
risk.  The  railway  company  is  under  no 
obligation  to  keep  a  special  lookout  for 
him,  or  to  take  special  paina  to  provide 
for  his  safety.  .  .  .  But,  after  the  train 
has  obstructed  the  crossing  beyond  the 
length  of  time  prescribed  by  statute  or  or- 
dinance, or  beyond  a  reasonable  length  of 
time  in  the  absence  of  statute  or  ordinance, 
then  the  railway  company  is  guilty  of  an 
unlawful  obstruction  of  the  highway;  •  .  . 
and,  if  pedestrians  undertake  to  exercise 
that  right  by  climbing  over  the  obstructing 
train,  the  railroad  company  must  see  to  it 
that  it  does  not  kill  them  or  injure  them 
.  .  .  by  an  affirmative  act  of  its  own; 
namely,  by  starting  forward  its  train  with- 
out giving  them  any  warning  of  its  pur- 
pose so  to  do,  or  without  looking  out  for 
their  safety  in  any  way.  American  courts 
have,  however,  held,  and  with  great  una- 
nimity, that  in  such  cases  the  injury  is 
to  be  ascribed  as  matter  of  law  to  the 
contributory  negligence  of  the  traveler,  and 
that  there  can  be  no  recovery  of  damages 
against  the  railway  company."  In  the 
case  of  Lake  Shore  ft  M.  S.  R.  Co.  v.  Pinch- 
in,  112  Ind.  502,  13  N.  E.  677,  it  is  said: 
"A  person  who  has  knowledge  that  a  train 
of  cars  is  stopping  temporarily  at  a  way 
station  on  its  way  to  its  destination  has 
no  right  to  assume  the  risk  of  passing  be- 
tween the  cars.  It  is  a  danger  so  im- 
mediate and  so  great  that  he  must  not  in- 
cur it.  .  .  .  It  will  not  avail  the  plain- 
tiff to  say  that  he  was  not  fully  aware  of 
his  danger,  for  the  plaintiff  is  bound  to 
know  the  extent  of  the  danger  in  cases 
like  this,  where  the  'circumstances  are 
known  to  him,  or  the  hazard  is  apparent 
to  a  reasonably  prudent  man.  .  .  .  One 
who   attempts   to   cross   between   the   cars 
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of  a  train  which  he  knows,  or  might  know, 
by  using  his  natural  faculties,  is  likely  to 
move  at  any  moment,  is  guilty  of  negli- 
gence." 3  Elliott,  Railroads,  §  1169;  2 
Shearm.  &  Redf.  Neg.  §  479;  Hudson  v. 
Wabash  Western  R.  Co.  101  Mo.  13,  14 
S.  W.  16;  Corcoran  v.  St.  Louis,  I.  M.  A 
S.  R.Co.  106  Mo.  399,  24  Am.  St.  Rep. 
394,  16  S.  W.  411;  Jones  v.  Illinois  C.  R. 
Co.  31  Ky.  L.  Rep.  825,  13  L.R.A.(N.S.) 
1066,  104  S.  W.  258;  Southern  R.  Co.  v. 
Clark,  32  Ky.  L.  Rep.  69,  13  L.R.A.(N.S.) 
1071,  106  S.  W.  384;  Magoon  v.  Boston 
&  M.  R.  Co.  67  Vt.  177,  31  Atl.  166;  An- 
drews  ▼.  Central  R.  &  Bkg.  Co.  86  Ga.  192, 
10  L.R.A.  58,  12  S.  E.  213.  In  the  case  of 
Andrews  v.  Central  R.  &  Bkg.  Co.  86  Ga. 
192,  10  L.R.A.  58,  12  S.  E.  213,  it  is  said: 
"Though  a  standing  railway  train  be  an 
unauthorized  obstruction  of  a  public  cross- 
ing, a  person  attempting  to  pass  between 
the  cars  by  climbing  over  the  platform  and 
bumpers,  if  injured  thereby  in  consequence 
of  a  sudden  movement  of  the  train,  cannot 
recover,  unless  the  engineer,  conductor,  or 
some  other  person  having  control  of  the 
train's  movements,  knew  of  his  attempt  to 
cross,  or  had  notice  of  his  exposure  to  dan- 
ger." 

In  the  case  at  bar  the  testimony  of  the 
|i(laintiff  shows  that  he  knew  that  the 
freight  train  which  obstructed  the  street 
was  making  movements  in  making  up  the 
train  preparatory  to  its  leaving.  He  knew 
that  the  train  was  standing  only  tempo- 
rarily oyer  the  street,  and  was  liable  to 
move  at  any  moment.  When  he  left  the 
residence  and  was  coming  towards  the 
track,  he  saw  the  train  had  moved  upon 
the  street,  and  saw  the  engine  attached  to, 
the  train  and  pulling  it.  When  he  arrived 
at  the  track,  he  said  he  did  not  then  see 
the  engine  attached  to  the  end  of  the  train, 
but  he  knew  that  it  was  in  the  vicinity  of 
that  end  of  the  train,  and  was  liable  to 
move  the  train  at  any  moment,  for  he  testi- 
fied that  he  had  no  idea  then  of  attempt- 
ing to  cross  between  the  cars.  He  waited 
only  a  few  minutes,  and  then  became  impa- 
tient to  cross.  Within  almost  a  moment 
after  he  got  between  the  cars  the  train 
moved.  The  engine  must  necessarily  have 
been  at  the  end  or  within  the  immediate 
vicinity  of  the  end  of  the  train  when  plain- 
tiff went  between  the  cars.  This  the  plain- 
tiff knew,  or,  with  the  exercise  of  ordi- 
nary care,  he  must  have  known.  He  simply 
took  the  risk  of  being  able  to  pass  between 
the  ears  with  safety;  but  in  making 
the  attempt  to  cross,  he  must,  under  his 
own  testimony  and  the  physical  facts  of 
the  case,  have  known  that  he  was  taking 
such  risk.  The  case  here  presented  is  where 
an  engine  is  attached  to  a  standing  train, 
or  virtually  attached  thereto,  and  the  train 
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is  ready  to  move,  and  the  plaintiff  attempts 
to  cross  between  the  cars.  It  is  not  a  case 
where  cars  are  standing  over  the  crossing 
with  no  engine  attached,  or  with  no  en- 
gine in  the  immediate  vicinity  and  ready  to 
be  attached  to  the  cars.  Here  the  engine 
was  either  attached  to  the  train  when  plain- 
tiff went  between  the  cars  to  cross  over,  or 
the  engine  was  in  the  act  of  being  attached 
to  the  train  when  he  went  between  the  cars, 
because  the  train  moved  within  a  moment 
after  he  did  pass  between  the  cars.  From 
the  testimony  most  favorable  in  favor  of 
plaintiff,  he  cast  himself  upon  a  known 
danger,  and  took  a  risk,  known  or  apparent, 
that  would  probably  result  in  his  injury. 
Under  such  circumstances,  as  a  matter  of 
law,*  he  was  guilty  of  an  act  of  negligence 
which  proximately  contributed  to  his  in- 
jury. 

The  court  did  not  err,  therefore,  in  di- 
recting a  verdict  for  the  defendant,  and 
the  judgment  must  be  affirmed. 


AliABAMA  SUPREME  COURT. 

GUS  WESTBROOK,  Appt., 

V. 

KANSAS  CITY,  MEMPHIS,  ft  BIRMING- 
HAM RAILROAD   COMPANY. 

(—   Ala.    — ,   54    So.   231.) 

Railroad  —  injury  to  one  crossinflr 
standing  train  —  liability. 

1.  One  injured  by  the  movement  of  a 
standing  train  while  he  was  attempting  to 
cross  it  by  climbing  on  the  drawbars  can- 
not hold  the  railroad  company  liable  on  the 
theory  of  wilful  injury  or  last  clear  chance, 
where  there  is  nothing  but  conjecture  or 
pure  speculation  to  show  that  those  in 
charge  of  the  train  knew  of  his  peril  when 
the  train  was  moved. 

Same  —  authority  of  brakeman. 

2.  A  brakeman  of  a  freight  train  standing 
on  a  road  crossing  for  a  length  of  time 
not  unusual  has  no  implied  authority  to 
invite  pedestrians  wishing  to  cross  the  train 
to  climb  on  the  drawbars,  or  to  assure  them 
of  the  safety  of  so  doing,  so  as  to  render  the 
company  liable  for  their  injury  by  the  move- 

Note,  ^^  Liability  of  railroad  company 
for  act  of  employee  in  inviting  pedeS' 
trian  to  cross  train  obstructing  high* 
way. 

The  liability  of  a  railroad  company  for 
the  act  of  its  employee  in  inviting  pedes- 
trians to  cross  a  train  obstructing  the  high- 
way is  covered  in  the  note  to  Southern  R. 
Co.  V.  Clark,  13  L.R.A.(N.S.)  1071.  A 
search  has  disclosed  but  Qne  case  in  which 
the  question  has  been  dealt  with  in  any 
manner  since  the  writing  of  that  note. 

In  Chicago,  R.  I.  ft  G.  R.  Co.  v.  Johnson, 
—  Tex,  Civ.  App.  — ,  111  S.  W.  768,  an  ao- 
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ment  of  the  train  while  they  are  making 
the  attempt. 

Evldenoe  —  Invitation  to  cross  train  — 
knowledge  of  engineer. 

3.  One  injured  by  the  movement  of  a 
standing  freight  train  while  he  is  attempt- 
ing to  cross  it  upon  invitation  of  the 
brakeman  cannot  be  permitted  to  testify 
as  to  whether  or  not  the  invitation  was 
given  loud  enough  for  the  engineer  in  charge 
of  the  train  to  hear  it,  in  the  absence  of 
anything  to  show  where  the  engineer  was 
at  the  time. 

(November  24,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Walker  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  O.  Davis  and  A.  F.  Flte,  for 
appellant: 

Plaintiff  wont  upon  defendant's  track 
only  for  the  purpose  of  crossing;  he  was 
Tightfully  there,  whether  invited  or  not. 

Stringer  v.  Alabama  Mineral  R.  Co.  99 
Ala.  398,  13  So.  75;  Glass  v.  Memphis  & 
C.  R.  Co.  94  Ala.  687,  10  So.  216. 

The  case  should  have  been  submitted  to 
the  jury  on  the  question  of  simple  negli- 
gence. 

Birmingham  R.  Light  ft  P.  Co.  v.  Jones, 
163  Ala.   167,  46  So.   180. 

Defendant  was  liable,  because  of  the  invi- 
tation and  injury  while  attempting  to  cross 
in  obedience  to  the  direction  of  the  defend- 
ant's agent. 

1  Thomp.  Neg.  %  1050;  2  Thomp.  Neg.  § 
1616;  3  Thomp.  Neg.  §§  3321,  3322;  Sweeny 
V.  Old  Colony  ft  N.  R.  Co.  iO  Allen,  368, 
87  Am.  Dec.  650 ;  Carleton  v.  Central  R.  Cfo. 
155  Ala.  326,  46  So.  496,  16  A.  ft  £.  Ann. 
Cas.  445;  Louisville  ft  N.  R.  Co.  v.  Kelly, 
92  Ind.  371,  47  Am.  Rep.  150;  Wilson  v. 
New  York,  N.  H.  ft  H.  R.  Co.  18  R.  I.  491, 
29  Atl.  258;  Roberts  v.  Delaware  ft  H. 
Canal  Co.  177  Pa.  183,  35  Atl.  723;  Ala- 
bama G.  S.  R.  Co.  V.  Anderson,  109  Ala. 
299,  19  So.  516;  Alabama  G.  S.  R.  Co.  v. 
Yarbroiigh,  83  Ala.  241,  2  Am.  St.  Rep. 
715,  3  So.  447. 

It  matters  not  whether  the  brakeman  or 
flagman  who  invited  plaintiff  across  was 
in  charge  of  the  movement  of  the  train  or 
not,  if  he  was  assuming  to  be  so  in  charge, 
and  was.  acting  in  that  capacity. 


Carleton  v.  Central  R.  Co.  165  Ala.  326, 
46  So.  496,  16  A.  ft  £.  Ann.  Cas.  445;  Louis- 
ville ft  N.  R.  Co.  V.  Kelly,  92  Ind.  371,  47 
Am.  Rep.  150;  Alabama  G.  8.  R.  Co.  v. 
Anderson,  109  Ala.  304,  19  So.  516;  Ala- 
bama G.  S.  R.  Co.  V.  Yarbrough,  83  Ala. 
241,  3  Am.  St.  Rep.  715,  3  So.  447;  Wilson 
V.  New  York  N.  H.  ft  H.  R.  Co. .  18  R,  I. 
491,  29  Atl.  258;  Roberts  v.  Delaware  ft  H. 
Canal  Co.  177  Pa.  183,  35  Atl.  723. 

Messrs.  Bankhead  A  Banktaead  for  ap- 
pellee. 

Brans,  J.,  delivered  the  opinion  of  the 
court: 

The  opinion  in  this  cause,  following,  was 
prepared  by  Justice  Denson  before  his  re- 
tirement as  associate  justice,  and,  having 
been  adopted  in  consultation,  it  is  now  an- 
nounced as  the  opinion  of  the  court: 

At  about  noon,  on  the  2d  day  of  October, 
1903,  a  freight  train  of  the  defendant's, 
composed  of  eighteen  coal  cars  and  box  cars 
with  a  locomotive  attached,  coupled  up  and 
ready  to  move,  was  standing  on  defendant's 
main  line  across  a  public  crossing  at  or 
near  defendant's  station  in  the  town  of  Cor- 
dova, in  Walker  county.  Five  of  the  coal 
cars  were  between  the  engine  and  box  cars. 
The  bumpers  on  these  cars  were  3)  or  4 
feet  above  the  track,  and  the  distance  from 
the  bumpers  to  the  top  of  the  cars  was  4 
or  4^  feet,  making  the  height  of  the  coal 
cars  7  or  8  feet.  The  direction  of  the  track 
was  east  and  west,  with  the  engine  headed 
westward.  The  engineer  was  in  his  proper 
place  on  the  engine,— on  its  north  side. 

The  plaintiff  was  an  employee  in  the 
Indian  Head  Cotton  Mills,  which  were  lo- 
cated 175  or  200  yards  from  defendant's 
station,  and  south  of  the  railroad.  The 
signal  announcing  the  noon  hour  had 
sounded  at  the  mills,  and  quite  a  number 
of  the  operatives  ( plaintiff  amongst  them ) , 
whose  homes  were  located  north  of  defend- 
ant's road,  were  en  route  to  their  homes  to 
get  lunch.  Upon  arriving  at  the  point 
where  the  train  was  standing  across  the 
public  crossing,  several  of  the  operatives 
crossed  by  climbing  over  the  bumpers  be- 
tween  the  coal  cars ;  and  while  plaintiff  was 
thus  in  the  act  of  crossing,  with  his  foot 
on  the  coupling  between  the  bumpers, 
there  was  a  backward  movement  of  the 
train,   and   plaintiff  was   severely   injured 


tion  for  injuries  received*  while  passing  be- 
tween cars  which  blocked  a  crossing,  to 
special  charge  was  held  to  have  been  proper 
ly  refused,  where,  in  submitting  the  issue  of 
contributory  negligence,  it  ignored  the  issue 
of  discovered  peril,  and  there  was  testimony 
from  which  the  jury  could  have  found  that 
the  railroad's  employees  knew  of  the  plain- 
tifi^s  perilous  position  in  time  to  have  avert- 
ed the  injurv.  and  also  that  one  of  its  em- 
34  L.R.A.(N.S.) 


ployeea  by  a  gesture  directed  appellee  to 
cross  over  between  the  cars  at  the  time  he 
was  injured. 

As  to  contributory  negligence  in  attempt* 
ing  to  cross  a  train  standing  on  a  crossing, 
see  note  to  Jones  v.  Illinois  C.  R.  Co.  13 
L.R.A.(N.S.)  10C6,  and  supplementary  note 
thereto  accompanying  the  case  of  Curtis  v. 
St  Louis  ft  S.  F.  R.  Co.  ante,  466. 

J.  T.  W. 
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by  having  his  foot  caught  and  mashed. 

The  plaintiff's  case  against  the  defendant 
railroad  company  is  presented,  in  some  of 
the  counts  in  the  complaint,  upon  allega- 
tions of  simple  negligence;  and  these  counts 
seek  to  justify  plaintiff's  position  on  the 
cars,'  or  his  efforts  to  cross,  at  the  time 
and  place  and  in  the  manner  stated,  upon 
an  invitation  extended  by  the  defendant, 
amounting  to  an  assurance  of  safety.  In 
other  counts  of  the  complaint  the  injury 
to  plaintiff  is  alleged  to  have  been  wilfully, 
wantonly,   and   negligently  caused. 

The  evidence  in  the  record,  without  con- 
flict, shows  that,  if  an  invitation  was  ex- 
tended or  assurance  given  to  plaintiff  to 
cross  the  train,  it  was  extended  or  given 
by  a  brakeman.'  But  there  is  a  total  ab- 
sence of  evidence  to  show  any  express  au- 
thority on  the  part  of  the  brakeman,  to  ex- 
tend such  an  invitation  or  to  give  the  assur* 
ance.  Therefore,  unless  it  can  be  properly 
held  that  his  position  as  brakeman  carried 
with  it  the  implied  authority  to  extend  the 
invitation  or  give  the  assurance,  it  cannot, 
upon  any  just  view  of  the  evidence,  be  said 
that  the  plaintiff  was  entitled  to  have  the 
case  passed  upon  by  the  jury, — ^that  is  to 
say,  the  case,  as  presented  by  the  counts 
relying  upon  simple  negligence  as  the  grava- 
men of  plaintiff's  cause  of  action, — for  in 
going  upon  the  train  under  the  circum- 
stances, if  without  assurance  or  invita- 
tion by  someone  in  authority,  the  plaintiff 
would  be  guilty  of  contributory  negligence 
such  as  would  debar  him  of  the  right  of 
recovery  on  the  ground  of  simple  negligence. 
Memphis  ft  C.  R.  Co.  v.  Copeland,  61  Ala. 
376;  Letcher's  Case,  60  Ala.  106,  44  Am. 
Rep.  505;  Studer  v.  Southern  P.  Co.  121 
Cal.  400,  66  Am.  St.  Rep.  30,  63  Pac.  042. 

In  the  absence  of  a  right  to  recover  for 
simple  negligence,  plaintiff  could  only  re- 
cover upon  proof  of  a  wanton,  wilful,  or  in- 
tentional injury,  or  upon  proof  that  defend- 
ant's agent  or  servant  having  the  train  in 
charge  discovered  plaintiff's  perilous  situa- 
tion in  time  to  prevent,  by  the  prompt  use 
of  available  means,  the  injuring  of  plain- 
tiff, aad  that  •  the  agent  notwithstanding 
failed  to  resort  to  such  means. 

We  haye  care;fully  gone  through  the  en- 
tire evidence,  but  have  failed  to  find  any 
warranting  a  reasonable  inference  that  eith- 
er the  engineer  or  the  conductor  who  had 
the  train  in  charge  knew,  or  had  probable 
cause  to  believe  or  know,  that  the  plaintiff 
was  in  a  position  of  peril ;  or  was  con- 
scious from  the  conditions  existing,  that 
moving  the  train  would  probably  result  in 
disaster  to  a  human  being. 

The  evidence  shows  that  the  conductor 
went  into  the  operator's  office  as  soon  as 
his  train  stopped,  to  report  his  arrival  and 
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obtain  permission  to  back  his  train  about 
a  mile,  to  a  water  tank  to  take  on  water; 
and  that  after  getting  such  permission  he 
came  out  and  signaled  to  the  engineer  the 
result  of  his  efforts. 

According  to  plaintiff's  evidence  as  to  the 
position  of  the  engineer,  he  was  on  the  right 
side  of  the  engine,  and  on  the  side  of  the  en- 
gine  or  train  opposite  to  that  from  which 
the  plaintiff  mounted  the  coupling  to  cross 
over;  and  was  looking  back  toward  the  con- 
ductor, who  was  at  the  time,  as  the  evi- 
dence shows,  at  the  rear  end  of  the  train 
and  on  the  same  side  of  the  train  that  the 
engineer  was  on. 

When  the  train  moved,  plaintiff  was  on  it 
and  between  the  cars,  with  his  foot  on  the 
coupling  betwen  the  bumpers,  and  was 
therefore  in  the  center  of  the  train.  In 
this  state  of  the  case,  it  does  seem  that  it 
would  be  nothing  short  of  conjecture  or 
pure  speculation  to  conclude  that  the  en- 
gineer, at  the  time  he  moved  the  train, 
saw  the  plaintiff. 

And  on  these  considerations,-— even  if 
it  might  be  decided  that  the  counts  in  the 
complaint  claiming  recovery  on  the  theory 
of  defendant's  responsibility  for  wilful, 
wanton,  or  intentional  acts  of  its  servants 
are  sufficient  in  form  (City  Delivery  Co. 
V.  Henry,  130  Ala.  161,  34  So.  380),— 
plaintiff  was  not  entitled,  under  the  evi- 
dence, to  have  the  case  submitted  to  the 
jury  upon  that  theory.  Nor  was  he  en- 
titled to  have  it  submitted  on  the  doctrine 
of  "last  clear  chance."  Louisville  &  N.  R. 
Co.  V.  Brown,  121  Ala.  221,  26  So.  600; 
Foshee's  Case,  125  Ala.  100,  27  So.  1006. 

'This  brings  us  back  to  the  question  of 
implied  authority  of  the  brakeman.  We 
have  seen  in  the  evidence  that  the  move- 
ment of  the  train  was  under,  the  control  of 
the  conductor  and  the  engineer.  It  does 
not  appear  that  the  train's  standing  over 
the  crossing  was  a  menace  to  the  safety 
of  the  public  or  to  thatiof  any  individual; 
neither,  indeed,  does  it  appear  that  the 
train  had  been  standing  an  unusual  length 
of  time.  And  there  is  a  total  absence  of 
testimony  going  to  show  that  the  brake- 
man  was  intrusted  with  any  duty  to  the 
public  or  to  individuals  at  the  particular 
time  and  place,  or  with  any  bther  duty 
than,  ordinarily  inheres  in  the  position  of 
brakeman.  Therefore,  to  render  binding 
upon  the  defendant  the  assurance  given  in 
this  instance  to  the  plaintiff  by  the  brake- 
man,  we  must  assume  that  he  was  pos- 
sessed of  and  exercising  an  authority  inci- 
dent to  or  inhering  in  the  position  of  brake- 
man,  at  the  time.  Can  we,  by  any  known 
rule  of  law,  indulge  such  an  assumption? 
In  other  words,  can  this  court  say,  as  a 
matter  of  common  knowledge,  that  the  g^v* 
ing  of  the  assurance  here  claimed  to  havo 
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been  ^tended  was  within  the  scope  of  the 
duties  of  a  brakeman,  the  train  being  sta- 
tionary at  the  time? 

We  have  not  been  furnished  by  counsel 
with  any  case  in  this  jurisdiction  decisive 
of  the  point  at  issue,  nor  has  our  research 
discovered  such  a  precedent.  The  case  cited 
by  appellant,  such  as  Alabama  6.  S.  R. 
Co.  V.  Anderson,  100  Ala.  299,  19  So.  616, 
involving  injuries  at  crossings  attributable 
to  the  negligence  of  a  flagman  stationed 
there  for  the  purpose  of  giving  warning 
and  of  protecting  persons  from  passing 
in  dangerous  proximity  to  moving  trains, 
are  obviously   without   application. 

Counsel  for  appellee  have  cited  some 
cases  decided  in  other  jurisdictions,  which 
are  well  reasoned  on  principle,  and  which 
seem  to  conclude  the  question.  In  Skir- 
vin  V.  Louisville  ft  N.  R.  Co.  30  Ky.  L.  Rep. 
1208,  100  S.  W.  308,  it  was  held  that  a 
brakeman  had  no  power  to  give  the  assur- 
ance of  safety  to  one  crossing  a  train.  In 
the  subsequent  case  of  Southern  R.  Co.  v. 
Clark,  32  Ky.  L.  Rep.  69,  13  L.R.A.(N.S.) 
1071,  105  S.  W.  384,  the  same  court  said: 
Conceding  that  the  person  to  whom  plain- 
tiff was  talking  (the  brakeman)  had  said, 
"Come  right  through,  you  will  be  safe," 
"yet  the  company  would  not  be  liable  be- 
cause of  the  invitation  of  the  brakeman  to 
appellee  to  cross  over,  for  it  has  been  ex- 
pressly held  in  the  case  of  Skirvin  ▼.  Louis- 
ville A.  N.  R.  Co.  supra,  that  a  brakeman 
has  not  the  power  by  virtue  simply  of  his 
position  to  bind  his  employer,  Init  that 
the  conductor  is  the  representative  agent 
of  the  company  as  to  the  train  in  his 
charge."  See  also  to  the  same  effect,  Ren- 
ner  ▼.  Northern  P.  R.  Co.  (CCA.)  46  Fed. 
344;  Andrews  v.  Central  R.  &  Bkg.  Co.  86 
Ga.  192,  10  L.R.A.  58,  12  S.  E.  213;  Sheri- 
dan V.  Baltimore  &  0.  R.  Co.  101  Md.  50, 
60  Atl.  280;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Pinchin,  112  Ind.  592,  13  N.  E.  677. 

Confining  ourselves  to  the  facts  of  the 
case  in  hand,  upon  the  authorities  above 
referred  to,  the  court  is  at  the  conclusion 
that  the  brakeman  had  no  authority,  either 
express  or  implied,  to  invite  the  plaintiff 
to  cross  over  the  train,  or  to  give  any  as- 
surance that  it  would  be  safe  for  him  to  do 
so. 

Upon  the  foregoing  considerations  it 
must  follow  that  the  defendant,  on  the 
evidence,  was  entitled  to  have  the  jury  in- 
structed affirmatively  in  its  favor. 

If  the  court  had  not  ruled  out  the  testi- 
mony offered  by  plaintiff  in  respect  to  the 
invitation,  it  is  manifest  that  on  the  fore- 
going principles  it  could  not  have  availed 
plaintiff  anything;  hence  there  was  no 
prejudice  to  the  plaintiff  by  the  ruling  of 
the  court  excluding  it. 

It  is  sufficient  to  say  in  justification  of 
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the  court's  refusal  to  allow  plaintiff,  at  the 
conclusion  of  the  evidence,  to  file  count  D, 
that  the  evidence  fails  to  give  support  to 
a  case  as  averred  in  that  count,  even  if  the 
court  had  allowed  it. 

One  other  ground  of  error  must  ^be  con- 
sidered. The  plaintiff  testified,  amongst 
other  things,  that  "the  engine  was  two  or 
three  car  lengths  from  me  at  the  time 
I  tried  to  cross,  and  was  headed  west.  The 
track  was  straight  at  that  p6int,  and  I 
was  going  north  from  the  south  side. 
Steam  was  escaping  from  the  engine  and 
making  a  noise  at  the  time  I  started  to 
cross."  He  also  testified  that  he  did  not 
know  where  the  conductor  was  at  the  time 
he  tried  to  cross,  and  did  not  see  the  engi- 
neer at  the  time.  Plaintiff  was  then  asked 
by  his  counsel  this  question:  "I  ask  you 
to  state  whether  or  not  this  brakeman  or 
flagman,  when  he  spoke  and  said,  'C>>me 
across,'  spoke  loud  enough  for  the  engi- 
neer to  hear  him." 

Obviously  the  court  committed  no  error 
in  sustaining  the  defendant's  objection  to 
the  question.  There  was  no  testimony  be- 
fore the  court  at  the  time  the  question 
was  propounded  showing  where  the  engineer 
was  or  what  he  was  doing,  or  that  witness 
knew  where  he  was,  and  therefore  it  is  evi- 
dent that  to  have  allowed  the  witness  to 
answer  the  question  would  have  been  to 
allow  him   to   state  a  mere  conclusion. 

In  McVay's  Case,  100  Ala.  110,  14  So. 
862,  cited  by  counsel  for  plaintiff,  the  evi- 
dence showed  the  locality  of  the  parties 
who,  as  sought  to  be  shown  by  the  state, 
heard  the  language,  etc.,  and,  the  testi- 
mony having  been  admitted,  no  question 
arose,  or  could  have  arisen,  as  to  the  lead- 
ing character  of  the  question  there  pro- 
pounded. And  so,  too,  the  facta  in  the  eas- 
es of  Alabama  O.  S.  R.  Co.  v.  Linn,  103 
Ala.  135,  15  So.  508,  and  Birmingham  R. 
Light  &  P.  Co.  V.  Mullen,  138  Ala.  623,  35 
So.  701,  differentiate  those  cases  from  tho 
one  in  hand,  and  render  them  ineffectual 
as  authorities  showing  error  in  the  ruling 
of  the  court  in  the  instant  case. 

There  is  an  express  waiver  of  assign- 
ments of  error,  presenting  for  review  the 
judgment  of  the  court  overruling  the  de- 
murrer to  plea  B.  It  is  further  agreed  be- 
tween the  parties  that  the  cause  shall  be 
here  determined  as  though  pleas  A  and  B 
were  not  in  the  record. 

No  reversible  error  has  been  shown,  and 
the  judgment  of  the  Circuit  Court  will  be 
affirmed. 

Dowdell,   Ch.  J.,   and  Anderson*   And 
Sayre,  JJ.,  concur. 

Petition  for  rehearing  denied  Jamuufy 
12,  1911. 
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RICHARD  G.  P.  VALLANCEY,  Appt., 

V. 

MARTHA  HUNT  et  al.,  Respts. 

(20  N.  D.  679,  129  N.  W.  456.) 

Sale  •»  condition  —  compliance  —  evi- 
dence. 

1.  In  an  action  l^  the  assignee  of  a  mort- 
gage to  recover  possession  of  the  mortgaged 
chattels,  the  mortgagors  contended  that 
such  chattels  were  sold  to  them  under  a 
conditional  sale  merely,  and  that  such  con- 
ditional sale  never  became  absolute.  Hence, 
that  such  mortgage  does  not  confer  upon 
plaintiff  a  special  property  in  such  chat- 
tels, nor  the  right  to  the  possession  thereof. 
Held,  that  the  evidence  discloses  that  such 
conditional  sale  subsequently  became  abso- 
lute, and  such  contention  is  therefore  un- 
tenable. 

Headnotes  by  Cabmodt,  J. 


Mortgage  ^  purchase  money  ^  counter* 
claim. 

2.  In  claim  and  delivery  by  a  mortgagee 
or  his  ^tssignee  to  recover  possession  of  the 
mortgaged  property  which  was  sold  to  de- 
fendant, and  the  mortgage  given  to  secure 
the  purchase  price  thereof,  defendant  may 
counterclaim  or  set  off  damages  arising 
from  a  breach  of  the  warranty  of  the  ffoodd  ^ 
sold,  but  the  matter  constituting  such  de-' 
fense,  set-off,  or  counterclaim  must  be  spe- 
cially pleaded  in  the  answer,  and  cannot  be 
proved  under  a  general  denial. 

Set-off  —  waiver. 

3.  Where  the  debtor  by  his  conduct  in- 
duces the  assignee  to  believe  that  the  obliga- 
tion will  be  met,  and  that  there,  is  no  de- 
fense thereto,  he  will  be  held  to  have  waived 
the  right  to  avail  himself  of  a  set-off 
against  the  assignor  in  an  action  by  the 
assignee. 

(Morgan,  Ch.  J.,  dissents.) 

(December  31,  1910.) 


Note,  ^  AvaitalHlity  of  breach  of  ttar^ 
ranty  as  defense  in  replevin  or  claim 
and  delivery  where  not  specially 
pleaded. 

It  is  the  general  rule,  to  which  a  host 
of  cases  may  be  cited,  that  the  plaintiff's 
title  is  at  issue  in  any  action  in  form  r^^- 
plevin  or  claim  and  delivery,  and  that  the 
want  of  title  in  the  plaintiff  may  be  shown 
under  the  general  denial.  The  doctrine  has 
also  frequently  been  asserted  that  the  gen- 
eral denial  raises  all  the  issues  made  by 
the  plaintiff  in  such  a  proceeding. 

llie  cases  asserting  these  general  prin- 
ciples, however,  as  sugf^sted  in  Vallangey 
V.  Hunt,  did  not  involve  the  question  un- 
der consideration,  and  therefore  are  of 
doubtful  value  on  this  specific  question. 
MThile  this  is  true,  it  would  also  seem  that 
the  cases  which  sustain  the  right  to  make 
the  defense  of  breach  of  waranty  in  actions 
of  replevin  or  claim  and  delivery,  where 
specially  pleaded  by  counterclaim,  set-off, 
recoupment,  or  other  affirmative  defense, 
are  of  but  little  value  on  the  question 
whether  it  is  necessary,  in  order  to  make 
such  a  defense,  that  it  be  specially  pleaded. 
Neither  of  these  classes  of  cases  are  in- 
cluded in  this  note,  and  cases  are  also  ex- 
•  eluded  which  consider  the  question  as  to 
whether  such  a  defense  is  proper  in  such 
actions,  even  though  specially  pleaded.  The 
question  under  discussion  assumes  that  such 
a  defenfife  is  proper  if  specially  pleaded. 

As  to  the  right  in  replevin  to  recoup 
damages  growing  out  of  tne  same  transac- 
tion, see  note  in  24  L.R.A.(N.S.)   748. 

Actions  of  the  character  under  considera- 
tion, whether  under  /he  Code  or  common 
law,  involve  primarily  the  question  of  title; 
and  ordinarily  a  general  denial  raises  this 
issue,  and  any  defense  may  be  made  there- 
nnder  which  goes  to  defeat  the  plaintiff's 
title  or  right  of  possession.  Generally,  to 
speak  of  a  counterclaim  or  recoupment  as  a 
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defense  to  an  action  of  replevin  would  seem 
to  be  technically  inaccurate,  since,  as  those 
terms  are  generally  used,  counterclaim  re- 
fers to  some  distinct  and  separate  matter 
of  affirmative  relief  which  cannot  properly 
be  had  in  an  action  of  this  character;  and 
as  to  a  recoupment  of  damages,  it  would 
seem  that  in  a  possessory  action  for  prop- 
erty, ordinarily  the  defendant  would  not 
be  entitled  to  a  special  verdict  for  damages. 
Of  course,  if  the  plaintiff,  under  his  writ 
of  replevin,  does  not  secure  the  possession 
of  the  property  described  in  the  writ,  he 
may,  at  least,  in  some  jurisdictions,  con- 
tinue the  action  as  in  the  natuxe  of  a  tort 
action,  and  recover  the  value  of  the  prop- 
erty. In  such  a  case  it  might  be  proper  to 
use  the  terms  "recoupment"  or  'counter- 
claim" as  descriptive  of  the  right,  if  it  ex- 
ists, of  the  defendant  to  mitigate  these  dam- 
ages by  establishing  a  claim  against  plain- 
tiff for  breach  of  warranty  or  otherwise.  In 
many  actions  of  replevin  or  claim  and  deliv- 
ery, the  plaint iiTs  claim  to  the  property,  or 
the  right  to  its  possession,  is  a  special  one, 
resting  upon  some  lien  upon  the  property, 
— generally  a  purchase  lien  or  a  mortgage. 
In  such  cases  his  right  to  the  possession 
of  the  property  generally  depends  upon  the 
establishment  of  a  special  interest  in  the 
property  by  proving  a  title  or  lien  of  some 
character  thereon  which  gives  him  the  right 
to  the  possession,  the  title  or  lien,  of 
course,  depending  upon  the  establishment 
of  an  amount  due  from  the  defendant  to 
which  the  mortgage  or  lien  is  collateral. 
In  this  class  of  cases,  therefore,  the  plain- 
tiff must  establish  two  things;  first,  that 
the  defendant  owes  him;  second,  that,  as  a 
security  for  this  indebtedness,  he  has  a 
lien  upon  or  title  to  the  propertv  described 
in  the  writ  of  replevin,  and  by  virtue  there- 
of a  present  right  to  the  possession  of  the 
property.  Having  in  mind  the  distinction 
between  replevin  actions  and  other  actions, 
and  especially  actions  sounding  in  contract, 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Rolette  Coun- 
ty in  defendants'  favor  in  an  action  by  the 
assignee  of  a  note  and  mortgage,  to  re- 
cover possession  of  mortgaged  chattels.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Thomas  and  Skulason  & 
Bartnes9,  for  appellant: 

Defendants^  by  the  continued  use  and 
retention  of  the  machinery,  waived  their 
right  to  insist  upon  any  defense  whatso- 
ever to  the  note  in  suit. 

McCulloch  V.  Scott,  13  B.  Hon.  172,  66 
Am.  Dec  661;  Burton  v.  Stewart,  3  Wend. 
236,  20  Am.  Dec.  602;  Whitcomb  v.  Hardy, 
73  Minn.  286,  76  N.  W.  29;  Grymes  v. 
Sanders,  93  U.  S.  56,  23  L.  ed.  798,  10  Mor. 
Min.  Rep.  446;  Hay  ward  v.  Eliot  Nat. 
Bank,  96  U.  S.  611,  24  L.  ed.  855;  McLean 
V.  Clapp,  141  U.  S.  429,  35  L.  ed.  804,  12 
Sup.  Ct.  Rep.  29;  Lockwood  v.  Fitts,  90 
Ala.  150,  7  So.  467;  Johnson  v.  Whitman 
Agricultural  Co.  20  Mo.  App.  100;  Booth 
V.  Ryan,  31  Wis.  45;  Thomas  v.  McCue,  19 
Wash.  287,  53  Pac.  161;  Aultman  v. 
Mickey,  41  Kan.  348,  21  Pac.  254 ;  Hercules 
Iron  Works  v.  Dodsworth,  67  Fed.  656; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Vennum, 
4  Dak.  92,  23  N.  W.  563;  Kingman  v. 
Watson,  97  Wis.  596,  73  N.  W.  438;  James 
v.  Bekkedahl,  10  N.  D.  120,  86  N.  W.  226; 
Minnesota  Thresher  Mfg.  Co.  v.  Lincoln,  4 
N.  D.  410,  61  N.  W.  145;  Fox  v.  Wilkin- 


son, 133  Wis.  337,  14  L.R,A.(N.S.)  1107, 
113  N.  W.  669. 

llie   doctrine   of   estoppel   applies. 

16  Cyc.  Law  &  Proc.  p.  722;  Bailey  ▼. 
Lumpkin,  1  Ga.  392;  Downer  v.  Read,  17 
Minn.  493,  Gil.  470;  Lee  v.  Kirkpatrick, 
14  N.  J.  Eq.  264;  Tylee  v.  Yates,  3  Barb. 
222;  Buck  V.  Wood,  85  Me.  204,  27  Atl. 
103. 

Messrs.  O.  R.  Gallfns  and  Burke,  Mid- 
dauflrh,  &  Cuthbert  for  respondents. 

Carmody,  J.,  delivered  the  opinion  of 
tile  court: 

Action  to  recover  the  possession  of  per- 
sonal property  consisting  of  a  threshing 
machine  and  traction  engine.  Plaintiff 
bases  his  right  to  recover  the  possession 
of  such  property,  under  a  chattel  mortgage 
dated  September  3,  1901,  and  given  to  se- 
cure the  payment  of  a  promissory  note  for 
the  sum  of  $646,  executed  and  delivered 
by  defendant  to  one  James  O'Loughlin 
on  said  date,  and  transferred  to  plaintiff 
prior  to  the  commencement  of  the  action. 
The  complaint  alleges  the  execution  and 
delivery  of  said  note  and  mortgage  by  de- 
fendant to  O'Loughlin,  and  the  assign- 
ment thereof  by  the  latter  to  the  plaintiff, 
as  aforesaid.  It  also  alleges  nonpayment 
of  the  note,  a  demand  for  the  possession 
of  the  property,  and  that  defendants  wrong- 
fully refused  to  surrender  possession  there- 
of to  the  plaintiff.     The  prayer  is  in  the 


it  will  be  observed  that  the  rule  making  it 
necessary  for  the  defendant  in  an  action 
ex  contractu  specially  to  plead  a  set-off, 
counterclaim,  or  recoupment  is  based  upon 
the  fact  that  such  defenses  are  essentially 
affirmative,  since  in  such  cases  the  plain- 
tiff ^tablishes  his  right  to  recover  by 
proving  the  contract  and  performance  there- 
under, where  a  condition  precedent  to  the 
liability  of  the  defendant.  On  the  other 
hand,  where  the  plaintiff's  action  is  in  the 
nature  of  replevin,  to  entitle  him  to  a  ver- 
dict it  is  often  times  necessary  in  estab- 
lishing title  to  establish  also  the  indebted- 
ness of  the  defendant;  and  the  action  not 
being  on  the  contract  out  of  which  the  al- 
leged indebtedness  grew,  although  that  in- 
strument is  competent  evidence  of  the  in- 
debtedness of  the  defendant,  nevertheless 
the  indebtedness  thus  established  may  be 
disproved  by  any  material  and  competent 
proof  tending  to  show  the  nonexistence  or 
liquidation  thereof,  and  this  without  a  spe- 
cial plea,  such  a  plea  never  being  necessary 
to  enable  a  defendant  to  meet,  controvert, 
and  overcome  collateral  proof  of  the  plain- 
tiff, even  though  such  proof  is  essential  to 
the  plaintiff's  action.  In  such  a  case  it 
would  seem  that  the  rule  that  the  general 
denial  in  a  replevin  action  raises  all  issues 
as  to  the  plaintiff's  title  covers  the  ques- 
tion under  consideration,  and  renders  un- 
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necessary  any  special  plea  by  the  defendant 
in  order  to  enable  him  to  contradict  and 
dispute  the  plaintiff's  claim  of  title  to  the 
property  described  in  the  writ  of  replevin, 
by  disproving  the  indebtedness  claimed  by 
the  plaintiff  to  be  due  from  the  defendant. 
It  would  seem  that  this  claim  by  the  plain- 
tiff which  he  must  affirmatively  establish 
might  be  disputed  by  showing  its  illegality; 
as,  for  instance,  that  the  indebtedness  is 
void  because  of  usury,  or  because  of  want 
of  an  adequate  consideration,  or  that  it 
has  been  paid,  or  that  the  plaintiff  is  in- 
debted to  the  defendant  on  breach  of  war- 
ranty for  the  property  sold  and  described 
in  the  writ  of  replevin,  or  other  like  de- 
fense. Aside  from  Vallancet  v.  Httnt,  the 
few  cases  considerinp;  the  question  have 
reached  this  conclusion,  and  sustain  the 
right  of  the  defendant  to  make  a  defense 
of  breach  of  warranty  without  specially 
pleading  it  in  actions  by  the  plaintiff  to 
recover  the  poi^session  of  property,  where 
his  right  to  possession  depends  upon  estab- 
lishing an  indebtedness  due  him  from  the 
defendant. 

This  is  the  doctrine  of  Aultman  ft  Co. 
V.  Forgey,  10  Ind.  App.  397,  36  N.  E.  930, 
which  holds  that  a  breach  of  warranty  con- 
stituting matter  of  defense  is  available  un- 
der the  general  denial  in  i^plevin  without 
an  affirmative  plea,  since  it  overthrows  tho 
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usual  form.  The  answer  is  a  general  denial 
merely.  At  the  trial  defendants,  over  plain- 
tiff's objection,  were  permitted  to  show 
that  such  note  was  given  to  O'Loughlin  as 
a  portion  of  the  purchase  price  of  the 
threshing  machine  and  engine  described  in 
the  mortgage,  and  that  the  oral  agreement 
between  defendants  and  (yLoughlin  was  to 
the  effect  that  if  the  machine,  after  a  fair 
trial,  did  not  work  satisfactorily,  all 
papers  delivered  by  defendants  to  O'Lough- 
lin,  representing  the  purchase  price  of  the 
rig,  should  be  returned  to  defendants,  and 
defendants  should  return  such  rig  to 
O'Loughlin.  Defendants  also  were  permit- 
ted to  prove  that  such  machine  did  not 
work  satisfactorily,  and  that  they  from 
time  to  time  notified  O'Loughlin  thereof. 
The  proof  shows,  however,  that  the  defects 
conlplained  of  were  remedied  from  time  to 
time,  and  that  defendants  have  never  re- 
turned the  rig,  but,  on  the  contrary,  used 
it  during  the  entire  threshing  seasons  of 
1001,  1902,  1003,  and  several  seasons  there- 
after. Defendants  also  were  permitted  to 
show,  over  plaintiff's  objection,  that  they 
were  induced  by  O'Loughlin  to  keep  the  ma- 
chine under  the  promise  that  he,  O'Lough- 
lin, would  make  good  to  them  all  the  dam- 
ages which  they  suffered  by  reason  of  the 
defects  aforesaid,  and  they  were  permitted 
to  prove  that  O'Loughlin  warranted  the 
machine  to  be  a  good  machine  .in  every 
respect;   that  there  was  a  breach  of  such 


warranty,  and  that  the  damages  on  account 
of  such  breach  of  warranty  exceed  the 
amount  due  on  said  note.  At  the  conclu- 
sion of  the  testimony  both  parties  moved 
for  a  directed  verdict,  whereupon  the  jury 
was  excused  from  further  service,  and  the 
court  in  due  time  made  findings  of  fact  and 
conclusions  of  law  favorable  to  defendants, 
and  ordered  the  action  dismissed.  From 
the  judgment  rendered  on  such  findings 
and  conclusions,  plaintiff  appeals. 

Numerous  assignments  of  error  are  urged 
by  appellant's  counsel,  but  those  relied 
upon  for  a  reversal  of  the  judgment  may 
be  summarized  as  follows:  (1)  The  al- 
leged improper  admission  under  the  gen- 
eral  denial  of  evidence  duly  objected  to. 

(2)  Error  in  holding  that  the  contract  of 
sale    was    conditional,    and    not    absolute. 

(3)  That  defendants  waived  their  right  to 
urge  any  of  the  defenses  urged  by  them, 
and  as  to  plaintiff,  they  are  estopped  to 
urge  such   defenses. , 

Regarding  the  defense  of  conditional 
sale,  it  is,  we  think,  entirely  dear  from  the 
record  that,  even  if  the  sale's  contract  was 
conditional  when  made,  it  became  an  abso- 
lute sale  when  defendants  were  induced 
to  keep  the  machinery  imder  the  promise 
on  O'Loughlin's  part  that  he  would  make 
good  to  them,  all  damages  suffered  by  rea- 
son of  defects  in  the  machinery  or  breach 
of  warranty.  The  defendant  John  C.  Hunt 
testified  that  he  gave  to  O'Loughlin,  as  a 


plaintiff's  right  of  possession,  where  the 
plaintiff  claims  the  right  to  the  possession 
of  the  property  replevied,  by  virtue  of  a 
chattel  mortgage .  given  to  secure  notes  rep- 
resenting a  portion  of  the  purchase  price 
of  the  property. 

This  case  was  approved  by  the  Indiana 
supreme  court  in  Jackson  v.  Morgan,  167 
Ind.  528,  78  N.  E.  633,  which  is  not  within 
the  scope  of  this  note  as  to  the  facts,  and 
was  there  cited  to  the  proposition  that,  un- 
der the  general  denial,  the  defendant  in  an 
action  to  recover  the  possession  of  personal 
property  may  give  in  evidence  anything 
that  will  tend  to  defeat  plaintiff's  claim  of 
title  or  right  of  possession. 

The  AuHman  Case  in  part  relies  upon 
Hutt  v.  Bruckmann>  66  111.  441,  holding 
breach  of  warranty  a  proper  matter  of 
replication  by  the  purchaser  in  replevin 
against  the  seller,  who  set  up  nonperform- 
ance of  the  conditions  of  the  purchase- 
money  mortgage  as  a  justification  for  his 
taking  possession.  In  reaching  this  con- 
clusion, the  court  said:  "The  debt  is  con- 
sidered the  principal,  and  the  mortgage  as 
a  mere  incident  to  it.  Whatever  defeats 
the  principal  should  extinguish  the  inci- 
dent. If  appellant  had  paid  the  note,  sure- 
ly such  payment  would  have  been  a  com- 
plete defense.  Any  other  defense,  which 
shows  that  Bruckman  [the  defendant]  is 
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not  entitled  to  have  payment  of  the  note 
would  seem  to  be  equivalent  to  payment,  so 
far  as  the  validity  of  the  mortgage  is  con- 
cerned." 

In  J.  I.  Case  Threshing  Mach.  Ck>.  ▼. 
Smith,  16  Or.  281,  18  Pac.  641,  replevin  by 
seller  for  property  which  the  purchaser  had 
agreed  to  turn  over  as  part  of  the  pur- 
chase price,  the  latter  was  permitted  to 
show  a  breach  of  express  and  implied  war- 
ranties as  to  the  working  qualities  of  the 
property  purchased,  and  its  return  to  the 
seller  on  that  account,  upon  the  theory 
that  the  evidence  tended  to  controvert  the 
facts  which  the  plaintiff  must  establish. 

In  Advance  Thresher  Co.  v.  Pierce,  74 
Mo.  App.  676,' the  rule  is  asserted  that,  un- 
der a  general  denial  in  a  replevin  suit,  the 
defendant  may  show  anything  that  will  de- 
feat the  plaintiff's  ri^ht  to  possession,  and 
that  this  rule  permits  the  defendant  to 
show  as  a  defense  to  a  replevin  action  based 
on  a  right  to  the  property  under  a  contract 
of  sale,  that  there  had  been  a  breach  of 
warranty,  and  that  the  ri^ht  of  the  defend- 
ant to  assert  this  breach  is  not  affected  by 
special  provisions  in  the  contract,  since  such 
provisions  had  been  waived  by  the  plain- 
tiff. The  court  said  that,  even  thougn  not 
sufficiently  pleaded,  a  defense  of  waiver 
might  be  established  under  the  general  de- 
nifiu.  A.  O.  S« 
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part  of  the  consideration  for  the  purchase 
price   of    tliis    machinery,    deedB   to   three 
quarter  sections  of  land,  and  that  O'Lough- 
lin    agreed    to    hold   such   deeds,    and    not 
place  them  of  record  until  Hunt  had  had 
an  opportunity  to  try  the  machine;   that 
thereafter,  and  in  the  month  of  September, 
Hunt  learned  of  the  fact  that  OXoughlin 
had  placed  said  deeds  on  record,  but  he  nev- 
er at  any  time  protested  or  objected  there- 
to, but,  on  the  contrary,  continued  to  use 
the   threshing  rig  throughout  the  thresh- 
ing season,  not  only  of  that  year,  but  for 
four   or    five   years    thereafter;    not   only 
this,  but  he  paid  one  note  given  as  a  por- 
tion of  the  purchase  price  of  said  rig,  and 
paid  the  interest  on  the  $646  note;  not  only 
this,  but  he  was  present  at  the  time  the 
note  in  suit  was  indorsed  by  O'Loughlin 
to  plaintiff,  and  he  actually  handed  the  note 
to  O'Loughlin  for  the  purpose  of  indorse- 
ment over  to  plaintiff.     All  of  these  acts 
on  defendant's  part  are  wholly  inconsistent 
with  his  theory  that  such  sale  never  be- 
came    absolute,     and    they    immistakably 
show  an  executed  sale.     The  sale  havimc 
become  an  executed  contract,  it  follows  that 
plaintiff,  as  the  assignee  of  the  note  and 
chattel   mortgage  which  are  past-due  and 
unpaid,  has  a  special  property  in  such  sep- 
arator and  engine,  and  is  entitled  to  the 
possession  thereof  for  the  purpose  of  fore- 
closing the  chattel  mortgage,  unless  defend- 
ants have  established  a  legal  defense  tliere- 
to;    and    this   brings   us   to   the   question 
whether,  under  the  general  denial  in  the 
answer,  it  was  error  to  permit  defendants 
to  prove  a  warranty,  a  breach  thereof,  and 
damages  resulting  from  such  breach.     We 
are  entirely  clear,  on  principle  and  author- 
ity, that  such  evidence  was  wholly  inad- 
missible.   Manifestly,  such  defense  consist- 
ed of  new  matter  and  must  be  specially 
pleaded.    It  was  in  the  nature  of  a  set-off 
or  counterclaim.    It  did  not  directly  tend, 
in  the  least,  to  deny  or  refute  any  of  the 
allegations  of  the  complaint.    The  authori- 
ties are  practically  unanimous  to  the  effect 
that  such  a  defense  cannot  be  proved  un- 
der a  general  denial. 

In  31  Cyc.  Law  &  Proc.  p.  697,  it  is  said : 
''A  counterclaim  or  set-off  must,  under 
Code  procedure,  always  be  specially  plead- 
ed,"—citing  many  authorities  from  Code 
states,  including  Hogen  v.  Klabo,  13  N.  D. 
319, 100  N.  W.  847.  In  34  Cyc.  Law  &,  Proc. 
p.  1417,  the  correct  rule  regarding  the 
right  of  defendant  in  a  replevin  action  to 
interpose  a  setoff  or  counterclaim  is  stat- 
ed as  follows:  "Since  the  adoption  of 
Codes  in  most  of  the  states,  the  doctrine 
of  set-off  and  counterclaim  has  undergone 
much  change.  At  first,  counterclaims  were 
held  not  to  be  available  in  any  action  for  | 
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a  tort,  and  therefore  not  in  replevin,  which 
sounds  in  tort.    But  this  rule  has  been  bo 
far  modified  as  to  allow  the  interposition 
of  a  counterclaim  in  the  full  sense  of  the 
Code,  whether  arising  on  contract  or  based 
upon  a  tort,  in  an  action  of  replevin,  when- 
ever such  counterclaim  is  founded  upon  a 
cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foun- 
dation of  plaintiff's  claim,  or  whenever  it  is 
connected  with  the  subject  of  the  action." 
In  the  note  at  the  bottom  of  the  page  is  the 
following:      "In   replevin  by  a  mortgagee 
to    recover    possession    of    the   nortgaged 
property,  which  was  sold  to  defendant,  and 
the  mortgage  given  to  secure  the  purchase 
price  thereof,  defendant  may  counterclaim 
damages  arising  from  a  breach  of  warranty 
of    goods     sold.      McCormick     Harvesting 
Mach.  Co.  V.  Hill,   104  Mo.  App.  644,  79 
S.  W.  745;  Wilson  v.  Hughes,  94  N.  C.  182; 
Minneapolis  Threshing  Mach.  Co.  v.  Damall, 
13  S.  D.  279,  83  N.  W.  266;  Aultman  Co. 
V.   McDonough,    110   Wis.   263,   86   N.   W. 
980."     Many    authorities   are   therein   col- 
lated, holding  that,  in  an  action  of  replevin, 
defendant  may  plead  matters  by  way  of 
set-off  and  counterclaim.  Why  sudi  holding, 
if,    as    here    contended,    all    such    matters 
may  be  prov^en  under  a  mere  general  de- 
nial?   Expressions  may  be  found  in  many 
cases  to  the  effect  that  under  a  general  de- 
nial defendant  may  prove  any  defense  tend- 
ing to  refute  any  of  the  material  allegations 
in  the  complaint,  but  it  will  be  found  that 
almost   invariably   where  such  expressions 
were  used  the  courts  were  dealing  with  de- 
fenses in  the  strict  technical  meaning  of 
the  word;    as,  for   instance,   in   Dewey  v. 
Bobbitt,  79  Kan.  605,  100  Pae.  77,  where 
the  defense  was  failure  of  consideration; 
or,  as  in  Payne  v.  McCormick  Harvesting 
Mach.    Co.    11    Okla.    318,    66    Pae.    287, 
where  the  defense  was  fraud  and  deception 
in    obtaining   the   mortgage   under    which 
plaintiff  sought  to  recover  the  property;  or, 
as  in  Wylie  v.  Marinofsky,  201  Mass.  683, 
88  N.  E.  448,  where  the  defense  was  that 
the  plaintiff,  through  his  agent,  had  sold  the 
property  to  defendant.     In  the  latter  case, 
which  was  an  action' of  replevin  to  recover  a 
horse,  among  other  things  it  was  said :  "The 
plaintiff,  in  order  to  prevail,  must  establish 
by  a  preponderance  of  the  creditable  evi- 
dence that  he  is  at  least  entitled  to  the  pos- 
session of  the  property  in  question.    .    .    . 
The  burden  of  proving  this  proposition  rests 
on  him  throughout  the  trial.     In  the  pres- 
ent case,  the  answer  of  the  defendant,  which 
was  a  general  denial,  rendered  competent 
any   evidence   which   tended  to   controvert 
this    contention    of    th^    plaintiff.    .     .    . 
The    plaintiff    asserted    ownership    as    the 
foundation  of  her  right  to  possession.    She 
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aMumed,  therefore,  the  hurden  of  proving 
title  in  herself.  This  burden  did  not  shift. 
Indeed,  the  burden  of  proof  does  not  shift 
under  the  Uw  of  this  commonwealth.  .  .  . 
When  the  plaintiff  has  closed  his  case,  the 
defendant  may  then  attack  it.  If  he  mere- 
ly introducea  evidence  which  breaks  down 
the  ease  of  the  plaintiff,  he  assumes  no 
burden  of  proof.  In  a  replevin  case  he 
may  attempt  to  show  that  the  plaintiff  nev- 
er had  title,  or  has  disposed  of  his  title. 
But  this  is  still  merely  an  attack  upon  the 
plaintiff's  case;  namely,  his  right  to  im- 
mediate possession  of  the  property.  .  •  . 
He  does  not  thereby  raise  a  new  technical 
issue.  His  evidence  directed  to  these  points 
is  all  admissible  under  a  general  denial,  and 
does  not  require  specification  in  the  an- 
swer, .  .  .  The  defendant  undertook  to 
do  more  in  this  case.  He  did  not  defend 
on  any  ground  of  confession  and  avoid- 
ance. He  asserted  facts  directly  at  variance 
with  those  proffered  by  the  plaintiff.  It 
was  analogous  to  the  familiar  defense  in 
actions  of  contract  that  a  different  contract 
from  that  claimed  by  the  plaintiff  was  in 
fact  made,  which  i^  provable  under  a  gen- 
eral denial,  and  as  to  which  the  burden 
.is  not  on  the  defendant^  but  continues  on 
the  plaintiff.  Starratt  v.  Mullen,  148  Mass. 
570,  2  L.ILA.  697,  20  N.  E.  178;  Phipps 
V.  Mahon,  141  Mass.  471,  6  N.  E.  836.  If 
the  defendant  sets  up  any  independent  de- 
fense outside  the  issue  raised  by  the  plead- 
ings of  the  plaintiff,  then  he  assumes  the 
burden  of  proving  that  distinct  and  inde- 
pendent allegation.  Sayles  v.  Quinn,  100 
Mass.  492,  495,  82  N.  E.  713;  Powers  v. 
Russell,  13  Pick.  69,  77.  But  the  evidence 
by  the  defendant  in  the  present  case,  that 
the  plaintiff's  agent,  either  by  original  au- 
thority or  subsequent  ratification  and  adop- 
tion, had  sold  the  horse  to  him,  went  to 
the  root  of  the  plaintiff's  claim,  which  it 
was  fundamentally  necessary  for  her  to  es- 
tablish, that  she  was  the  owner  and  entitled 
to  possession." 

In  Aultman  Co.  ▼.  McDonough,  110  Wis. 
263,  86  N.  W.  980,  the  facts  were  quite 
analogous  to  those  in  the  case  at  bar,  but 
the  defendant  specially  alleged,  by  way  of 
counterclaim,  the  matters  which  defend- 
ants were  permitted  in  the  case  at  bar  to 
prove  under  the  general  denial.  We  quote 
from  the  opinion:  "As  indicated  in  the 
statement,  the  plaintiff,  as  mortgagee, 
brought  this  action  of  replevin  by  reason 
of  the  defendant's  default  in  payment  of 
a  part  of  the  purchase  price  of  the  ma- 
chinery covered  by  the  mortgage.  The  right 
to  maintain  such  an  action  is  undisputed. 
Gage  V.  Wayland,  67  Wis.  666,  31  N.  W. 
108 ;  Rice  V.  Kahn,  70  Wis.  323,  36  N.  W. 
465;  Hill  V.  Merriman,  72  Wis.  483,  40 
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N.  W.  39'9.  Of  course,  the  plaintiff's  spe- 
cial interest  in  the  property  is  limited  by 
the  amount  of  the  mortgage  debt.  Gage 
V.  Allen,  84  Wis.  323,  64  K  W.  627.  The 
defendant,  by  way  of  counterclaim,  sought 
to  extinguish  or  reduce  such  special  inter- 
terest  by  alleging  damages  for  the  breach 
of  warranty  on  his  purchase  of  the  engine 
covered  by  the  mortgage,  and  also  damages 
for  loss  of  time  and  expenses  in  trying 
to  operate  the  engine  returned  to  the  plain- 
tiff, and  for  which  the  engine  covered  by 
the  mortgage  was,  in  part,  taken  in  ex- 
change. Such  counterclaim  arose  out  of 
the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim, 
and  is  connected  with  the  subject  of  the  ac- 
tion, within  the  meaning  of  the  statute; 
especially  as  the  plaintiff  is  a  nonresident. 
Stat.  1808,  §  2656,  subdiv.  1,  3. 

It  is  true  the  court  nowhere  says  that 
such  defenses  might  not  have  been  proven 
under  a  general  denial,  but  if  such  is  the 
court's  understanding,  it  seems  queer  that 
they  should  waste  time  in  giving  reasons 
why  such  counterclaim  was  properly  inter- 
posed. A  very  clear  statement  of  what  de- 
fenses are  admissible  under  a  denial  and 
what  are  new  matter  and  must  be  specially 
pleaded  may  be  founded  in  Pom.  Code  Rem. 
3d  ed.  §  673.  See  also  Id.  §§  686  et  seq. 
Prof.  Pomeroy,  among  other  things  says: 
"All  facts  which  directly  tend  to  disprove 
any  one  or  more  of  these  averments  may 
be  offered  under  the  general  denial ;  all  facts 
which  do  not  thus  directly  tend  to  disprove  ^ 
some  one  or  more  of  these  averments,  but 
tend  to  establish  a  defense  independently 
of  them,  cannot  be  offered  under  the  de- 
nial. They  are  new  matter,  and  must  be 
specially  pleaded."     Section  673. 

If  respondents'  contention  be  sound  that 
they  could  prove  these  damages  without 
alleging  them  by  way  of  a  set-off  or  coun- 
terclaim, then  it  would  inevitably  and  log- 
ically follow  that  in  claim  and  deliver)' 
actions  every  conceivable  defense,  whether 
consisting  of  a  new  matter  or  not,  may  be 
proved  under  a  general  denial,  and  that 
consequently  set-offs  and  counterclaims  are 
total  strangers  to  an  answer  in  such  cases. 
Such  a  doctrine  is  contrary  both  to  the 
letter  and  spirit  of  all  rules  of  pleading. 
The  books  are  full  of  cases  in  which  set- 
offs and  counterclaims  have  been  upheld 
in  actions  of  this  nature,  but  they  were 
specially  pleaded  in  all  except  a  very  few. 
which  we  will  here  notice. 

The  appellate  court  of  Indiana  in  Ault- 
man &  Co.  V.  Porgey,  10  Ind.  App.  397, 
36  N.  E.  939,  seems  to  have  squarely  held 
that  a  breach  of  warranty  constitutes  mat- 
ters of  defense,  and  is  available  under  a  gen- 
eral denial  without  an  affirmative  plea.  The 
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opinion  is  clearly  unsound  and  is  not  sup* 
ported  by  any  of  the  authorities  therein 
cited  and  relied  on. 

Another  ease  apparently  supporting  re- 
spondents' view  is  that  of  Davis  v.  Cul- 
ver, 68  Neb.  266,  78  N.  W.  604.  The  opin- 
ion was  written  by  Ragan,  C.  Thai  was 
a  replevin  action,  the  answer  consisting  ot 
a  general  denial.  One  defense  proved  was 
that  the  note  held  by  plaintiff  was  tainted 
with  usury,  and  it  was  very  properly  held 
that  such  fact  was  admissible  under  the 
general  denial.  Such  defense  directly  tend- 
ed to  show  that  the  note  was  void.  De- 
fendant was,  however,  permitted  to  prove 
an  indebtedness  from  plaintiff  to  defendant 
for  blacksmith  work,  and  the  court  upheld 
the  ruling,  but  in  so  doing  used  this  lan- 
guage: "It  is  insisted  on  the  argument 
that  this  $2.76'  due  from  Davis  to  Culver 
could  not  be  set  off  in  this  action  against 
what  was  due  on  the  note.  'We  fail  to  ap- 
preciate the  force  of  this  contention.  If 
this  was  a  suit  at  law  upon  the  note,  Cul- 
ver could  have  pleaded  as  a  set-off  the 
$2.76  due  him  from  Davis,  the  holder  of 
the  note.  In  order  for  Davis  to  recover  in 
this  action,  it  was  incumbent  upon  him  to 
show  that  there  was  some  amount  due  him 
from  Culver  on  the  note  when  the  action 
was  brought;  and  under  a  general  denial  it 
was  competent  for  Culver  to  show  that  he 
was  entitled  to  be  credited  for  the  work 
he  had  done  for  Davis,  and  that,  therefore, 
there  iqras  nothing  due  Davis  on  the  note." 
The  writer  of  the  opinion  in  that  case  gives 
as  a  reason  why  Culver  could  prove  as  a 
set-off  this  blacksmith  bill  under  a  general 
denial,  the  fact  that  if  the  suit  was  on  the 
note.  Culver  could  have  pleaded  as  a  set- 
off such  blacksmith  bill.  We  fail  to  ap- 
preciate the  logic  of  such  reasoning. 

The  case  of  Piano  Mfg.  Co.  v.  Daley,  6 
N.  D.  830,  70  N.  W.  277,  is  strictly  in  line 
with  our  views  above  expressed.  It  was 
there  merely  held  that»  under  a  denial, 
fraud  or  mistake  in  the  execution  of  the 
mortgage  under  which  plaintiff  based  his 
title  and  right  to  possession  could  be 
proved.  Of  course,  such  matters  were 
strictly  defensive,  as  they  directly  tended 
to  break  down  plaintiff's  alleged  title  and 
right  to  possession.  Aultman,  M.  ft  Co.  v. 
Stichler,  21  Neb.  72,  81  N.  W.  241,  when 
carefully  analyzed,  merely  announces  the 
same  rule.  The  defense  in  that  case  was, 
in  effect,  a  failure  of  consideration  for  the 
mortgage  in  question.  In  Lane  v.  O'Toole, 
8  N.  D.  210,  78  N.  W.  77,  the  defense  was 
that  the  contract  under  which  plaintiff 
baaed  his  right  of  recovery  never  took  ef- 
fect. 

But  one  more  question  remains  to  be  dis- 
posed of,  which  is  that  defendants  waived 
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their  right  to  urge  any  of  the  defenses  urged 
by  them,  and  as  to  plaintiff  they  are  es- 
topped to  urge  such  defense.  Plaintiff  tes- 
tifies that  he  became  the  owner  of  the  note 
about  November  16th,  1901;  that  after- 
wards, and  on  or  about  the  7th  day  of  De- 
cember, 1001,  the  note  was  indorsed  to  him 
by  O'Loughlin;  that  on  that  day  he  paid 
$1,000  to  O'Loughlin ;  that  the  $1,000  was 
not  paid  for  this  note  alone,  but  as  part 
consideration  for  the  land  and  the  entire 
transaction,  and  at  that  time  the  land  was 
transferred  to  plaintiff.  Defendant  Hunt 
was  present  at  the  time  the  note  was  in- 
dorsed, and  paid  plaintiff  a  $236  note  that 
plaintiff  purchased  from  O'Loughlin  as  part 
of  the  transaction  in  which  he,  plaintiff, 
acquired  the  note  in  controversy  and  the 
land;  also  paid  plaintiff  the  interest  to  De- 
cember, 1001,  on  the  note  in  controversy, 
and  in  the  fall  of  1*902  paid  plaintiff  the 
interest  on  the  said  note  to  December, 
1002.  Defendant  Hunt  testifies  that  plain- 
tiff and  O'Loughlin  figured  the  amount  due 
on  the  $236  note  and  the  interest  on  the 
note  in  controversy  to  December,  1901,  and 
defendant  gave  a  check  for  it.  Says  he 
called  plaintiff's  attention  to  the  fact  that 
the  interest  was  not  indorsed  on  the  note 
in  controversy,  and  that  plaintiff  indorsed 
it.  Says  that  plaintiff  told  him  that  he 
(plaintiff)  had  taken  up  the  deal,  and  that 
he  was  getting  the  land  from  O-Loughlin; 
that  plaintiff  and  O'Loughlin  made  out  a 
new  note  to  take  the  place  of  the  note  in 
controversy,  and  asked  defendant  Hunt  to 
sign  it,  but  he  refused,  and  asked  plaintiff 
if  it  would  not  do  just  as  well  if  O'Lough- 
lin indorsed  the  note  in  controversy  to 
plaintiff  as  for  defendant  to  sign  the  new 
note,  and  the  plaintiff  said  if  O'Loughlin 
indorsed  it  it  would  be  all  rights  and 
defendant  Hunt  handed  it  to  O'Loughlin, 
who  indorsed  it;  that  before  plaintiff  took 
up  the  deal,  Michael  O'Loughlin  told  de- 
fendant that  he  was  going  to  bring  a  man 
out  to  look  at  the  land,  and  asked  defend- 
ant to  tell  him  about  it  and  not  put  any 
cloud  on  it,  but  make  it  as  good  as  pos- 
sible; that  O'Loughlin  came,  introduced 
plaintiff  to  defendant  Hunt,  who  may  have 
said  at  that  time  that  the  machine  was 
running  all  right;  that  he  (defendant) 
knew  the  note  was  past  due  at  the  time 
O'Loughlin  indorsed  it.  If  it  had  not  been, 
there  would  have  been  a  kick  made  at  that 
time. 

It  seems  to  us  that  defendants,  as  far  as 
plaintiff  is  concerned,  waived  any  defense 
they  might  have  had  to  the  note  in  com 
troversy.  Defendant  John  C.  Hunt  knew 
O'Loughlin  put  the  deeds  on  record  in  viola- 
tion of  his  agreement;  knew  that  plaintiff 
had  taken   up   the  deal   from   O'Loughlin, 
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in  fact,  was  present  when  the  deal  was 
closed;  paid  a  $235  note  to  plaintiff  on 
that  day,  paid  the  interest  on  the  note  in 
controversy  to  December  7,  1901;  paid  the 
interest  the  next  year;  when  requested  to 
sign  a  new  note  to  take  the  place  of  the 
note  in  controversy,  asked  plaintiff  if  the 
present  note  was  not  all  right  if  O'Lough- 
lin  indorsed  it.  Plaintiff  said  it  was,  and 
that  he  (defendant)  handed  the  note  to 
O'Loughlin,  who  indorsed  it. 

In  34  Cyc.  Law  k  Proe.  p.  750,  it  is  said : 
"If  the  debtor  promise  the  assignee -of  a 
chose  in  action  to  pay  the  debt  to  him,  he 
cannot  afterward  avail  himself  in  set-off 
of  claims  he  may  hare  against  the  assignor, 
as  such  a  promise  amounts  to  a  waiver  of 
any  right  of  set-off  he  may  have  against 
the  assignor.  Similarly,  the  debtor  by  his 
conduct  in  inducing  the  assignee  to  believe 
that  the  obligation  will  be  met,  and  that 
there  is  no  defense  thereto,  may  be  held 
to  have  waived  the  right  to  avail  himself 
of  a  set-off  against  the  assignor  in  an  ac- 
tion by  the  assignee,  particularly  where 
the  assignee  was  induced  to  purchase  the 
obligation  in  consequence  of  representations 
by  the  obligor  that  he  had  no  defense  to 
it."  The  defendant.  Hunt,  apparently  stu- 
diously avoided  disclosing  to  plaintiff  any 
information  regarding  these  all^;ed  set- 
offs to  the  note.  Batavian  Bank  v.  Min- 
neapolis, 8t.  P.  ft  8.  Ste.  M.  R.  C6.  123 
Wis.  389,  lOJ  N.  W.  687;  King  ▼.  Fowler, 
36  Mass.  397;  Downer  v.  Read,  17  Minn. 
403,  Gil.  470;  Lee  v.  Kirkpatrick,  14  N.  J. 
Eq.  265;  Tylee  v.  Yates,  3  Barb.  222; 
Buck  v.  Wood,  85  Me.  204,  27  Atl.  103. 

In  King  v.  Fowler,  supra,  the  court  says: 
"The  set-off  claimed  by  Fowler  cannot  be 
allowed;  for  it  would  be  manifestly  unjust. 
The  assignment  by  King  to  Ives  was  for  a 
valuable  consideration;  and  Fowler,  having 
had  notice  that  it  was  about  to  be  made, 
should  have  given  notice  of  his. counter  de- 
mand against  King  in  season  to  prevent 
Ives  from  giving  up  his  remedy  upon  execu- 
tion. Instead  of  which  he  was  silent  not 
only  then,  but  on  the  day  when  the  as- 
signment was  made,  having  had  previous 
notice  for  a  week.  Further,  after  formal 
notice  that  the  assignment  was  actually 
made,  he  does  not  object,  but  conceals  kis 
intention,  until  a  suit  is  commenced  against 
him  and  the  other  defendants  by  Ives.  This 
conduct  must  be  considered  in  equity  as  a 
waiver  of  any  right  to  set-off,  and  an  ac- 
quiescence in  the  assignment." 

In  Tylee  v.  Yates,  supra,  which  was  an 
action  .by  the  assignee  of  a  promissory 
note,  the  court  says:  "A  party  who  sees 
his  obligation  transferred  to  a  bona  flde 
purchaser  for  a  valuable  consideration, 
without  giving  notice  of  any  defense  or 
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set-off  which  he  may  claim  against  it,  is 
estopped  from  setting  up  any  against  such 
purchaser." 

In  Lee  v.  Kirkpatrick,  supra,  which  was 
an  action  to  foreclose  a  mortgage,  defense 
was  that  the  mortgage  was  excessive.  The 
court  says:  "As  a  general  rule,  -the  as- 
signee, it  is  conceded,  takes  the  mortgage 
subject  to  all  the  equities  subsisting  against 
it  in  the  hands  of  the  original  mortgagee. 
He  can  recover  no  more  than  the  amount 
actually  due  upon  the  mortgage  at  the  date 
of  the  assignment.  But  if  the  ihortgagor, 
when  applied  to  for  information,  conceals 
his  equitable  defense,  if  he  misleads  the 
party  by  word  or  act  as  to  the  amount  due 
upon  the  bond,  nay,  if  he  stands  silently 
by  and  permits  a  party  in  good  faith  to 
pay  his  money  and  take  an  assignment 
for  its  full  nominal  value,  he  cannot  after- 
wards set  up  his  equitable  defense  against 
the  claim  of  the  mortgagee  for  the  payment 
of  the  entire  debt.  The  defendant  was  ap- 
plied to  by  the  complainant  before  he  took 
the  mortgage,  and  apprised  that  the  com- 
plainant was  about  to  take  it  for  its  full 
value.  If  the  defendant  had  any  equitable 
defense  against  it,  he  was  bound  then  and 
there  to  make  it  known.  He  was  in  a  sit- 
uation where  he  was  bound  to  speak.  His 
silence  was  constructively  fraudulent." 

In  16  Cyc.  Law  k  Proe.  p.  722,  it  is 
said:  "Estoppel  by  misrepresentation,  or 
equitable  estoppel,  is  defined  as  the  effect 
of  the  voluntary  conduct  of  a  party,  where- 
by he  is  absolutely  precluded,  both  at  law 
and  in  equity,  from  asserting  rights  which 
might  perhaps  have  otherwise  existed,  eith- 
er of  property,  of  contract,  or  of  remedy, 
as  against  another  person  who  in  good 
faith  relied  upon  such  conduct,  and  has 
been  led  thereby  to  change  his  position  for 
the  worse,  and  who  on  his  part  acquires 
some  corresponding  right,  either  of  contract 
or  of  remedy.  This  estoppel  arises  when 
one  by  his  acts,  representations,  or  ad- 
missions, or  by  his  silence  when  he  ought 
to  speak  out,  intentionally  or  through  cul- 
pable negligence  induces  another  to  be- 
lieve certain  facts  to  exist,  and  such  other 
rightfully  relies  and  acts  on  such  belief, 
so  that  he  will  be  prejudiced  if  the  former 
is  permitted  to  deny  the  existence  of  such 
facts.  It  consists  in  holding  for  truth  a 
representation  acted  upon,  when  the  person 
who  made  it,  or  his  privies,  seek  to  deny 
its  truth,  and  to  deprive  the  party  who  has 
acted  upon  it  of  the  benefit  obtained." 

The  trial  court  should  have  granted 
plaintiff's  motion  to  direct  a  verdict  in 
his  favor,  as  prayed  for. 

The  judgment  is  reversed,  and  the  Dis- 
trict Court  is   directed  to  enter  a  Judg- 
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ment  in  faTor  of  plaintiff,  as  prayed  for  in 
his  said  motion. 

All  concur,  except  Morgan,  Ch.  J.,  dis- 
senting. 

Morgan,  Ch.  J.,  dissenting; 

I  respectfully  dissent  from  all  the  con- 
clusions reached  by  the  court  in  this  case. 
I  do  not  disagree  with  much  that  is  said 
in  the  opinion,  nor  with  most  of  the  cases 
cited  in  support  of  the  conclusion  reached. 
The  proof  does  not  show  that  the  defects 
in  the  machine  were  remedied.  The  evi- 
dence is  practically  undisputed  that  the 
machine  failed  to  do  good  work  up  to  and 
including  the  year  1905,  when  this  action 
was  commenced.  The  trial  court  expressly 
found  that  such  defect  continued  until 
1905.  This  is  an  action  at  law,  decided  by 
the  court  after  each  party  had  moved  for 
a  directed  verdict,  and  that  fact  gives 
to  the  court's  findings  the  weight  that  fol- 
lows the  verdict  of  a  jury.  This  fact  ren- 
ders the  statement  in  the  opinion  that  the 
defects  were  all  remedied  wholly  unfound- 
ed: and  if  the  record  showed  a  conflict  on 
this  question,  the  findings  could  not  be  as- 
sailed under  prior  decisions  of  this  court. 

So  far  as  the  question  of  estoppel  is 
concerned,  there  is  no  evidence  that  the 
plaintiiT  relied  upon  any  act  or  declaration 
of  the  defendant  Hunt.  The  evidence  also 
shows  that  plaintiff  has  not  been  damaged 
if  such  reliance  was  placed  on  Hunt's  acts. 
O'Loughlin  indorsed  the  note,  and  would  be 
responsible  to  plaintiff  as  holder  under  such 
indorsement.  Two  essential  elements  of 
estoppel  are  therefore  wanting, — reliance 
on  acts  or  representations,  and  resultant 
damage. 

In  regard  to  the  conditional  sale  having 
become  an  absolute  sale,  I  will  only  say 
that  the  payment  of  the  note  and  reten- 
tion of  the  machine  until  the  defects  wer^ 
remedied  were  done  under  the  express  re- 
quest and  consent  of  O'Loughlin  each  year 
from  the  sale,  including  the  year  1904.  If 
such  request  to  retain  the  machine  was 
renewed  each  year,  it  is  not  apparent  how 
the  conditional  sale  became  absolute. 

So  far  as  the  admission  of  evidence  un- 
der a  general  denial  is  concerned,  there 
seems  to  be  a  misapprehension  as  to  the  na- 
ture of  the  action.  The  issue  in  the  case 
is  the  right  to  the  possession  of  the  ma- 
chine. In  other  words,  does  the  defendant 
wrongfully  retain  the  possession   thereof? 

There  is  no  question  of  counterclaim  or 
set-off  involved.  The  defendant  maintains 
that  his  possession  is  not  wrongful,  be- 
cause it  is  in  pursuance  of  O'Loughlin's 
request  and  express  consent.  This  fact, 
therefore,  if  proven,  directly  controverts 
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the  allegation  of  the  complaint  that  plain- 
tiff is  entitled  to  the  possession  of  the  prop- 
erty. The  plaintiff  purchased  the  note  after 
maturity,  and  any  defense  to  the  mortgage 
or  note  can  be  maintained  as  against  plain- 
tiff that  could  be  maintained  against 
O'Loughlih.  There  is  no  question  of  new 
matter  in  this  case.  The  contract  that  the 
defendant  should  retain  the  machine  until 
all  the  defects  were  remedied  refutes  and 
controverts  the  proof,  on  plaintiff's  part, 
that  there  was  a  sale  of  the  machine  to 
defendants.  This  brings  the  case  in  my 
judgment  within  the  principle  mentioned 
in  the  majority  opinion,  that  anything  may 
be  shown  under  a  general  denial  that  con- 
troverts the  material  allegations  of  the 
complaint;  and,  in  this  case,  that  is  plain- 
tiff's right  to  the  immediate  possession 
of  the  property. 

I  shall  not  cite  additional  authorities 
than  those  referred  to  in  the  majority 
opinion.  Every  text-book  on  pleading  or 
on  replevin  establishes  this  principle  as 
sound,  as  I  understand  them. 

The  direction  for  judgment  in  plaintiff's 
favor  is  also  erroneous.  All  that  this  court 
should  do  is  to  reverse  the  judgment  of  the 
district  court  and  remand  the  cause  for 
further  proceedings. 

In  my  opinion  the  judgment  should  be 
affirmed. 
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STATE  OF  WISCONSIN  EX  REL.  C.  A. 

BUELL 

V. 

JAMES  A.  FREAR,  Secretary  of  State. 

(—  Wis.  — ,  131  N.  W.  832.) 

Office   ^  competltlTe     examination   — 
privileged   class  —  constitntlonalltj. 

1.  Making  appointment  to  public  office 
depend  upon  fitness,  to  be  ascertained  by 
competitive  examination  as  far  as  possible, 
does  not  create  an  unconstitutional  dis- 
crimination between  different  classes  of 
citizens  in  regard  to  the  right  to  enter  upon 

Note,  ^  ConatitutionalUy  of  civil  aervtce 

laws. 

As  to  that  phase  of  the  question  under 
discussion  which  deals  with  the  validity  of 
statutes  giving  veterans  preference  in  ap- 
pointment to  office,  see  Shaw  v.  Marshall- 
town,  10  L.R.A.(N.S.)  825,  and  the  note 
appended  thereto. 

The  decisions,  without  exception,  hold 
that  so-called  civil  service  laws  may  be  con- 
stitutionally exacted.  This  right  is  found- 
ed upon  the  principle  that  the  legislatures 
may  adopt  any  means  which  tend  to  secure 
honest  and  intelligent  service  in  public  posi- 
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and  continue  in  the  public  service,  since  the 
right  to  hold  public  office  is  not  a  natural 
right  of  the  citizen  or  one  guaranteed  to 
him  by  the  Constitution. 

Same  —  restricting  discretion  in  select- 
ing. 

2.  T1)e  discretion  of  the  appointing  officer 
in  making  appointment  to  office  is  not  un- 
duly restricted  by  a  statute  which  limits 
him  to  a  choice  among  three  names  from 
an  eligible  list,  except  in  case  of  confiden- 
tial assistants  or  laborers,  as  to  whom 
competitive  examinations  shall  be  found 
impracticable. 

Same  —  discretion     of     ccminission  — 
po'wer  to  extend  exempt  list. 

3.  Arbitrary  power  sufficient  to  invali- 
date the  statute  is  not  conferred  upon  a 
civil  service  commission  to  extend  the  ex- 
empt class,  where  they  are  directed  to  in- 
clude only  offices  as  to  which  they  in  fact 
find  that  examinations  are  impracticable 
on  account  of  the  temporary  duties  of  the 
employment,  or  for  special  reasons  satis- 
factory to  the  commission. 


Commission  —  delegation  of  legislative 
power  —  validity. 

4.  A  statute  permitting  a  commission  to 
carry  into  effect  the  civil  service  law  to 
make  rules  to  regulate  the  exercise  of  the 
powers  conferred  upon  them,  and  to  classify 
the  offices  and  provide  for  exemptions  and 
suspend  them  in  certain  cases,  does  not  con- 
stitute an  unlawful  delegation  of  legisla- 
tive power,  where  the  legislature  itself  has 
provided  a  complete  classification  of  offices, 
and  imposed  the  duty  on  the  commission 
of  arranging  the  offices  pursuant  to  the 
classification. 

Statute  —  unconstitutional  provision  — 
e£Fect  on  entirety. 

5.  That  the  language  of  an  act  declaring 
vacant  the  offices  of  persons  convicted  of 
violating  the  civil  service  law  is  broad 
enough  to.  include  constitutional  offices  with 
which  the  legislature  has  no  power  to  in- 
terfere does  not  invalidate  the  statute  in 
its  entirety. 

(May  2,  1911.) 


tions.  In  other  words,  by  these  laws  it  is 
sought  to  do  away  with  the  evils  incident 
to  the  "spoils  system,"  by  which  party 
service  and  party  fealty  are  made  the  tests 
of  appointment  to  office,  and  to  establish 
in  its  stead  the  "merit  system,"  by  which 
merit  and  fitness  are  made  the  basis  of  ap- 
pointment and  promotion  of  public  serv- 
ants. 

Such  laws,  however,  have  been  assailed 
on  many  grounds,  but  successfully  only  as 
to  special  requirements  or  because  violative 
of  some  peculiar  constitutional  provision. 


Delegation  of  legislative  power. 

Thus,  it  is  held  that  authorizing  civil 
service  commissioners  to  make  rides  for 
the  examination  of  persons  applying  for  ap- 
pointments to  public  office  does  not  dele- 
gate to  them  legislative  power.  People  ex 
rel.  Akin  v.  Kipley,  171  III.  44,  41  L.R.A. 
775,  49  N.  E.  229. 

And  again,  in  Opinion  of  the  Justices, 
138  Mass.  601,  it  was  held  that  a  delega- 
tion of  power  to  a  civil  service  commission 
to  make  rules  not  inconsistent  with  existing 
laws  did  not  constitute  an  unconstitutional 
delegation  of  legislative  power,  but  was 
merely  a  delegation  of  administrative  pow- 
er and  duties. 

And  the  Federal  civil  service  act  of  1883 
was  held  in  Butler  v.  White,  83  Fed.  578, 
reversed  on  other  grounds  in  White  v. 
Berry,  171  U.  S.  366,  43  L.  ed.  199,  18  Sup. 
Ct.  Rep.  917.  not  to  unconstitutionally  dele- 
gate legislative  powers  to  the  president  and 
the  commission.  See  also  State  ex  bel. 
BuEix  v.  Fbeab. 

But  in  Wilson  ex  rel.  Booth  v.  McGuin- 
ness,  78  N.  J.  L.  346,  75  Atl.  455,  the  New 
Jersey  civil  service  law  of  1908  was  held 
unconstitutional  ■  in  so  far  as  its  operation 
was  made  to  depend  upon  its  adoption  by 
the  governing  body  of  a  municipality,  in 
that  no  other  will  than  that  either  of  the 
U  L.ILA.(N.S.) 


legislature  or  of  the  people  can  constitu- 
tionally enact  a  law.  The  court  sum- 
marized th^  doctrine  involved  as  follows: 
"The  legislative  will  may  be  imposed  as 
law  upon  municipalities,  but,  if  any  other 
will  is  to  intervene  between  the  legislature 
and  such  municipalities,  it  must  be  the  will 
of  the  people  who  are  to  be  governed  by 
such  law,  and  not  an  alien  will,  even  though 
it  be  that  of  the  governing  body  for  the 
time  being  of  the  municipality." 

Delegation  of  judicial  power. 

Nor  is  judicial  power  delegated  to  civil 
service  commissioners  by  giving  them  au- 
thority to  investigate  complaints  against 
officers  and  matters  as  to  the  enforcement 
of  the  civil  service  law,  with  the  right  to 
administer  oaths  and  secure  the  attendance 
of  witnesses  by  subpoena,  and  providing 
that  a  court  may  compel  obedience  to  sucn 
subpoena.  People  ex  rel.  Akin  v.  Kipley, 
171  111.  44,  41  L.R.A.  776,  49  N.  E.  229; 
People  ex  rel.  Bender  v.  Milliken,  185  N. 
Y.  35,  77  N.  E.  872,  affirming  110  App.  Div. 
679,  97  N.  Y.  Supp.  223. 

Privileges  and  imnmnities  of  citizens. 

In  People  ex  rel.  Akin  v.  Loeffler,  175  111. 
585,  51  N.  E.  785,  it  was  said  that  the 
rights  of  municipal  officers  as  to  the  power 
of  appointing  their  subordinates  or  em- 
ployees do  not  come  within  the  meaning  of 
the  words  "privileges  and  immunities  of 
citizens"  as  used  in  the  14th  Amendment, 
and  therefore  that  the  provisions  of  the 
Illinois  civil  service  la"vvs  relating  to  such 
power  of  appointment  do  not  conflict  there- 
with. 

And  in  Hope  v.  New  Orleans,  106  La. 
345,  30  So,  842,  it  was  held  that  a  civil 
service  law  giving  the  heads  of  departments 
the  right  of  selection  to  fill  subordinate 
positions  from  a  list  of  persons  rendered 
31 
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APPLICATION  for  a  writ  of  mandamus 
to  compel  respondent  to  audit  rela- 
tor's claim  for  services  as  commissioner, 
and  to  issue  a  warrant  on  the  state  treas- 
urer for  payment  of  the  amount  found  due 
upon  such  audit.     Judgment  for  relator. 

The  facts  are  stated  in  the  opinion. 

Messi-s.  Olln  &  Butler,  with  Messrs.  F. 
C.  Winkler  and  Glenway  Maxon,  for 
relator: 

The  courts  have,  without  exception,  sus- 
tained the  constitutionality  of  civil  service 
laws. 

People  ex  rel.  Killeen  v.  Angle,  109  N.  Y. 
664,  17  N.  E.  413;  State  ex  rel.  Kellogg 
V.  Currens,  111  Wis.  431,  66  L.R.A.  252, 
87  N.  W.  661;  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  530,  68  L.R.A.  748,  91 
Am.  St  Rep.  934,  90  N.  W.  1098;  State  v. 


Evans,  130  Wis.  381,  110  N.  W.  241;  Bena 
V.  Kremer,  142  Wis.  1,  26  L.R.A.(N.S.) 
842,  126  N.  W.  99;  Rogers  v.  Buffalo,  123 
N.  Y.  173,  9  L.R.A.  679,  25  N.  E.  274; 
Re  Keymer,  148  N.  Y.  219,  35  L.R.A.  447, 
42  N.  E.  607;  People  ex  rel.  Balcom  v. 
Mosher,  163  N.  Y.  32,  79  Am.  St.  Rep.  652, 
67  N.  E.  88;  Seeley  v.  Stevens,  190  N.  Y. 
158,  82  N.  E.  1096;  People  ex  rel.  McClel- 
land V.  Roberts,  91  Hun,  101,  36  N.  Y. 
Supp.  677;  Chittenden  v.  Wurster,  152  N. 
Y.  346,  37  L.R.A.  809,  46  N.  E.  857;  People 
ex  rel.  Sears  v.  Tobey,  153  N.  Y.  381,  47 
N.  E.  800;  People  ex  rel.  Sweet  v.  Lyman, 
157  N.  Y.  368,  62  N.  E.  132 ;  People  ex  rel. 
Tate  V.  Dalton,  168  N.  Y.  204,  62  N.  E. 
1119;  People  ex  rel.  Sims  v.  Collier,  176 
N.   Y.   196,   67   N.   E.   309;   People  ex  reL 


eligible  by  passing  an  examination  does  not 
violate  the  14th  Amendment  by  denying 
anybodv's  right  to  appointment,  or  as  being 
uneqiuJ  in  its  operation,  or  denying  the 
equal  protection  of  the  law. 

And  in  People  ex  rel.  Akin  v.  Loeffler,  su- 
pra, in  holding  that  the  Illinois  civil  service 
act  does  not  abridge  the  privileges  and  im- 
munities of  citizens  of  the  United  States  as 
those  words  are  used  in  the  14th  Amend- 
ment, by  rendering  all  citizens  who  do  not 
apply  for  office  or  for  place  of  appointment 
ineligible  to  appointment  or  for  selection 
therefor,  whereas  it  is  the  right  and  privi- 
lege of  every  citizen  to  hold  office,  the  court 
said:  "If  a  citizen  is  called  upon  to  serve 
the  public  in  a  subordinate  position  by  any 
appointing  officer,  he  undergoes  no  hardship 
by  submitting  to  an  examination  which 
shall  determine  whether  he  is  qualified  for 
such  position  or  not.  It  is  a  mistake  to  sup- 
pose that  every  citizen  has  the  right  to 
nold  office;  it  is  only  every  citizen  having 
the  proper  qualifications  for  the  office,  who 
has  the  right  to  hold  such  office.  The  mode 
of  determining  whether  such  qualifications 
exist,  as  established  by  the  civil  service  act, 
applies  to  all  citizens  alike,  and  therefore 
the  rights  and  privileges  of  none  in  that  re- 
gard are  abridged.'' 

Free  speech   and   action. 

The  constitutional  right  to  free  speech 
and  action  has  been  held  not  to  render  un- 
constitutional a  civil  service  act  (Act  of 
Congress,  January  16,  1883)  prohibiting  all 
persons,  whether  in  the  employ  of  the  Unit- 
ed States  or  not,  from  soliciting  contribu- 
tions for  political  purposes  in  certain  pla- 
ces used  and  controlled  by  the  government. 
United  States  v.  Newton,  9  Mackey,  226. 

And  a  somewhat  similar  provision  (Act 
of  Congress,  August  15,  1876)  was  sus- 
tained in  Ex  parte  Curtis,  106  U.  S.  371, 
27  L.  ed.  232,  1  Sup.  Ct.  Kep.  381,  wherein 
it  was  said:  "The  evident  purpose  of  Con- 
gress in  all  this  class  of  enactmjents  has 
been  to  promote  efficiency  and  integrity  in 
the  discharge  of  official  duties,  and  to  main- 
tain proper  discipline  in  the  public  service. 
Clearly,  such  a  purpose  is -within  the  just 
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scope  of   legislative   power,   and   it  is  not 
easy  to  see  why  the  act  now  under  consider- 
ation docs  not  come  fairly  within  the  legiti- 
mate means  to  such  an  end.     ...     A  feel- 
ing of  independence  under  the  law  conduces 
to  faithful  public  service,  and  nothing  tends 
more  to  talce  away  this  feeling  than  a  dread 
of  dismissal.    If  contributions  from  those  in 
public  employment  may  be  solicited  by  oth- 
ers in  official  authority,  it  is  easy  to  see 
that  what  begins  as  a  request  may  end  as 
a  demand,  and  that  a  failure  to  meet  the 
demand  may  be  treated  by  those  having  the 
power  of  removal  as  a  breach  of  some  sup^ 
posed  duty  growing  out  of  the  political  re- 
lations  of   the   parties.      Contributions   se- 
cured under  such  circumstances  will  quite 
as  likely  be  made  to  avoid  the  consequences 
of   the  personal  displeasure  of  a  superior 
as  to  promote  the  political  views  of  the  con- 
tributor,— to  avoid  a  discharge  from  service, 
not  to  exercise  a  political  privilege.     The 
law  contemplates  no  restrictions  upon  ei- 
ther giving  or  receiving,  except  so  far  as 
may  be  necessary  to  protect,  in  some  de- 
gree,  those   in    the   public   service    against 
exactions  through  fear  of  personal  loss." 

Right  of  trial  by  jUry. 

The  constitutional 'right  to  trial  by  jury 
is  not  violated  by  a  civil  service  provision 
tiiiit,  when  investigating  complaints  against 
officers,  the  commissioners  may  summon 
witnesses  to  testify  and  to  produce  books, 
papers,  etc.,  and  that  for  failure  to  obey 
the  order  of  a  court  to  obey  such  subpcenas 
the  persons  so  disobeying  shall  be  punished 
for  contempt,  as  the  issue  presented  by  such 
provisions  is  an  issue  of  law  exclusively, 
and  therefore  not  for  the  determination  of 
a  jury.  People  ex  rel.  Akin  v.  Kipley,  171 
111.  44,  41  L.R.A.  775,  49  N.  E.  220. 

Nor  is  the  constitutional  provision  that 
no  man  can  be  deprived  of  liis  property 
without  a  trial  by  a  jury  of  his  peers 
violated  by  a  provision  for  the  trial  on 
charges  against  appointees  on  the  ground 
that  the  office  with  its  emoluments  is  the 
property  of  the  officeholder,  as  neither  a 
public  office  nor  the  prospective  fees  thereof 
are  the  property  of  the  incumbent     Ibid. 


idii. 


STATE  EZ  BEL.  BUELL  v.  FREAR. 


483 


PereiTal  t.  Cram,  29  Misc.  859,  61  N.  T. 
Supp.  858;  Hammond  v.  Ricker,  66  Misc. 
526,  121  N.  Y.  Supp.  696,  140  App.  Div. 
19,  124  N.  Y.  Supp.  406;  People  ex  rel. 
Akin  V.  Kipley,  171  111.  44,  41  L.R.A.  776, 
49  N.  E.  229;  People  ex  rel.  Akin  v.  Loeff- 
ler,  175  111.  585,  51  N.  E.  786;  Kipley  v. 
Luthardt,  178  111.  525,  53  N.  E.  74;  Mor- 
rison V.  People,  196  111.  454,  63  N.  E.  989; 

People  ex  rel.  Miller  ▼.  Chicago,  234  111. 
416,  84  N.  K  1044;  Aurora  v.  Schoeberlein, 
230  IlL  496,  82  N.  E.  860;  Opinion  of  the 
Justices,  138  Mass.  601;  Brenan  v.  People, 
176  IlL  620,  62  N.  E.  353 ;  Butler  v.  White, 
83  Fed.  578;  Kipley  v.  Illinois,  170  U.  S. 
182,  42  L.  ed.  998,  18  Sup.  Ct.  Rep.  550; 
Kewcomb  y.  Indianapolis,  141  Ind.  451,  28 
L.R.A.  732,  40  N.  E.  919;  28  Cyc.  Law  & 


Proc.  p.  403;  29  Cyc.  Law  &  Proc.  p.  1379; 
6  Am.  &  Eng.  Enc.  Law,  p.  00. 

The  statute  is  not  unconstitutional  be- 
cause of  the  classification  made. 

State  ex  rel.  Risch  v.  Policemen's  Pen- 
sion Fund,  121  Wis.  44,  98  N.  W.  964; 
23  Am.  ft  Eng.  Enc.  Law,  p.  228;   Wad- 

leigh  V.  Newhall,  136  Fed.  941;  Mechem, 
Pub.  Off.  §  64;  Fordyce  v.  State,  115  Wis. 
608,  92  N.  W.  430;  Shaw  v.  Marshalltown, 
131  Iowa,  128,  10  L.R.A.(N.S.)  825,  104 
N.  W.  1121,  9  A.  &  E.  Ann.  Cas'.  1039; 
People  ex  rel.  Sadler  v.  Olson,  245  111.  288, 
92  N.  E.  157;  People  ex  rel.  Akin  v.  Loef- 
fler,  175  111.  585,  61  N.  E.  785;  Brown  v. 
Russell,  166  Mass.  14,  32  L.R.A.  253,  55 
Am.  St.  Rep.  357,  43  N.  E.  1005;  Rogers 
V.   Buffalo,   123   N.   Y.   173,   9  L.R.A.  579, 


And  in  this  case  it  was  further  said  that  as 
the  provisions  of  civil  service  acts  for  the 
removal  or  discharge  of  officers  or  employ- 
ees upon  charges  are  purely  statutory,  they 
do  not  fall  within  the  constitutional  pro- 
vision that  "the  right  of  trial  by  jury,  as 
heretofore  enjoyed,  shall  remain  inviolate," 
as  that  provision  does  not  apply  to  special 
summary  jurisdictions  unknown  to  the  com- 
mon law,  and  not  providing  forthat  mode  of 
triaL 

penalties. 

In  Opinion  of  the  Justices,  138  Mass.  601, 
it  was  held  that  a  civil  service  provision 
for  a  penalty  for  violation  of  rules  promul- 
gated by  the  civil  service  commission  was 
constitutionaL 

But  the  disqualifications  from  holding  of- 
fice for  five  years,  prescribed  by  the  Illinois 
civil  service  act  as  a  punishment  for  con- 
viction under  a  preceding  section  which 
made  wilful  violation  of  the  act  or  rules 
promulgated  thereunder  a  misdemeanor  and 
punishable  as  such,  so  far  as  the  punish- 
ment by  disqualification  is  authorized  with- 
out an  indictment,  was  held  in  People  ex 
rel.  Akin  v.  Kipley,  supra,  to  violate  the 
requirement  of  the  Illinois  Constitution 
that  criminal  offenses,  except  where  the 
punishment  is  "by  fine  or  imprisonment 
otherwise  than  in  the  penitentiary/'  must 
be  prosecuted  by  indictment. 

Local   and    special    legislation. 

A  civil  service  law  which  provides  for 
its  operation  only  in  cities  which  adopt  it 
by  vote  of  the  people  is  not  unconstitution- 
al as  special  legislation.    Ibid. 

And  the  provision  of  the  Illinois  civil 
service  act  which  directs  the  president  of 
the  county  board  to  appoint  a  civil  service 
commission  was  held  in  Morrison  v.  People, 
196  IlL  454,  63  N.  E.  989,  not  to  confer 
a  franchise  upon  him  in  violation  of  a  con- 
stitutional provision  that  no  local  or  special 
laws  shall  be  passed  with  respect  to  regulat- 
ing county  and  township  affairs. 

So,  it  is  held  that  the  legislature,  or 
the  civil  service  commissioners  acting  un- 
34  L.R.A.(N.S.) 


der  its  authority,  may  make  valid  rules  for 
any  particular  locality  that  differ  from  the 
rules  made  for  some  or  all  other  locHlities. 
Opinion  of  the  Justices,  supra. 

And  it  is  said  that  the  fact  that  a  civil 
service  commission  may  prescribe  rules 
which  "mav  be  given  a  general  or  limited 
application''  does  not  open  the  act  to  any 
constitutional  objection.     Ibid. 

In  State  ex  rel.  Fortier  v.  Capdevielle, 
104  La.  566,  29  So.  215,  an  act  establishing 
a  civil  service  lor  the  city  of  New  Orleans 
was  held  not  an  unconstitutional  local  or 
special  act,  on  the  ground  that  the  Con- 
stitution contained  a  proviso  declaring  that 
the  inhibition  against  local  and  special  laws 
''shall  not  apply  to  municipal  corporations 
having  a  population  of  not  less  than  2,500 
inhabitants." 

Sufficiency  of  title. 

In  Morrison  v.  People,  supra,  it  was  held 
that  the  Illinois  county  <iivil  service  act  en- 
titled "An  Act  to  Amend  §  61  of  an  Act 
Entitled  'An  Act  to  Revise  the  Law  in  Re- 
lation to  Counties,' "  as  amended,  did  not 
violate  the  constitutional  provision  that  "no 
act  hereafter  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title,"  as  the  amendment  fair- 
ly follows  within  the  subject-matter  of  the 
original  law,  and  is  germane  to  the  gener- 
al subject  expressed  in  its  title,  which  is 
all  that  a  Constitution  requires. 

And  in  Hope  v.  New  Orleans,  106  La.  345, 
30  So.  842,  it  was  held  that  an  act  entitled 
"An  Act  to  Provide  a  Civil  Service  for  the 
City  of  New  Orleans"  did  not  embrace  more 
than  one  subject,  in  violation  of  a  con- 
stitutional declaration  that  "every  law  shall 
embrace  but  one  object,  and  that  shall  be 
expressed  in  its  title,"  by  repealing  a  sec- 
tion of  the  city  charter  providing  that  no 
officer  or  employee  of  the  city  shall  be  a 
member  of  or  delegate  to  any  political  con- 
vention, as  such  a  provision  is  within  the 
scope  of  civil  service  regulation. 

And  it  is  held  that  the  Illinois  civil  serv- 
ice act  docs  not,  as  an  alleged  amendment 
to  the  general  incorporation  act,  violate  a 
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26  X.  E.  274;  29  Cyc.  Law  &  Proc.  p. 
1379;  23  Am.  &  Eng.  Enc.  Law,  p.  328; 
Mcchem,  Pub.  Oflf.  §  66;  State  ex  rel.  Gub- 
bins  V.  Anson,  132  Wis.  461,  112  N.  W. 
475;  People  ex  rel.  Akin  v,  Kipley,  171 
111.  44^  41  L.R.A.  775,  49  N.  E.  229. 

The  law  is  not  unconstitutional  as  at- 
tempting to  delegate  legislative  power  to 
the  commission. 

State  ex  rel.  Adams  v.  Burdge,  95  Wis. 
390,  37  L.R.A.  157,  60  Am.  St.  Rep.  123, 
70  N.  W.  347;  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  127  Wis. 
468,  107  N.  W.  500;  Locke's  Appeal,  72 
Pa.  491,  13  Am.  Rep.  716;  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  V.  Railroad  Com- 
mission, 136  Wis.  146,  17  L.R.A.(N.S.) 
821,    116   N.   W.   905;    Re  Appointment  of 


Revisor,  141  Wis.  592,  124  X.  W.  670,  18 
A.  &  E.  Ann.  Cas.  1176:  State  ex  rel.  Dav- 
is V.  Evans,  122  Tenn.  184,  122  S.  W.  81; 
Quiggle  V.  Herman,  131  Wis.  379,  111  N. 
W.  479;  State  ex  rel.  Williams  v.  Sawyer 
County,  140  Wis.  634,  123  N.  W.  248; 
McDermott  v.  State,  —  L.R.A.(N.S.)  — ., 
143  Wis.  18,  126  N.  W.  888;  Butler  v. 
White,  83  Fed.  578;  Dowling  v.  Lancashire 
Ins.  Co.  92  Wis.  63,  31  L.R.A.  112,  65  N. 
W.  738;  Re  Griner,  16  Wis.  423;  State  ex 
rel.  Milwaukee  ^ledical  College  v.  Chit- 
tenden, 127  Wis.  468,  107  X.  W.  500. 

Messrs.  L.  H.  Bancroft,  Attorney  Gren- 
eral,  and  Russell  Jackson,  for  respond* 
ent: 

The  classification  provided  for  by   §§   8, 


constitutional  provision  that  ''no  law  shall 
be  revived  or  amended  by  reference  to  its 
title  only,  but  the  law  revived  or 
the  section  amended  shall  be  insert- 
ed at  length  in  the  new  act,"  since, 
as  the  civil  service  act  is  complete  in  itself, 
and  the  mischief  intended  to  be  remedied 
by  the  quoted  provision  is  that  of  amend- 
ment of  statutes  by  reference  to  their  titles 
only,  it  is  not  within  the  mischief  designed 
to  be  remedied.  People  ex  rel.  Akin  v. 
Loeffler,  175  111.  585,  61  N.  E.  785. 

Partial  invalidity. 

An  unconstitutional  provision  for  disqual- 
ifying a  person  convicted  under  civil  service 
law,  from  holding  office,  does  not  render 
the  whole  act  unconstitutional,  but  such 
provision  mav  be  eliminated.  People  ex  rel. 
Akin  V.  Kipley,  171  111.  44,  41  L.R.A.  775, 
49  N.  E.  229.    And  see  headnote  5  to  State 
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Power  of  appointment. 

In  People  v.  Gaffney,  142  App.  Div.  122. 
126  N.  Y.  Supp.  1027,  affirming  69  Miso. 
36,  125  N.  Y.  Supp.  762,  it  was  held  that 
the  provisions  of  the  New  York  civil  service 
act  which  permit  the  selection  of  one  from 
three  persons  upon  the  eligible  list  leaves 
sufficient  power  of  selection  to  the  appoint- 
ing power  to  satisfy  the  constitutional  right 
of  local  authorities  to  select  their  own 
subordinates. 

And  in  4  Ops.  Atty.  Gen.  164,  it  was  said 
that  it  would  be  a  fair  constitutional  exer- 
cise of  the  power  of  (\)ngres3  to  vest  ap- 
pointment of  inferior  officers  in  the  heads  of 
departments,  to  require  that  such  heads 
should  make  appointments  out  of  a  certain 
number  proposed  by  another  person  or  body. 
To  the  same  effect,  see  13  Ops.  Atty.  Gen. 
516.  See  also  headnote  2  to  State  ex  bel. 
BuELL  v.  Frear. 

But  a  re<iuirement  that  appointments 
shall  be  made  by  appointment  of  those  grad- 
ed highest  in  open  competitive  examination 
is  unconstitutional  in  that,  sincn  the  right 
of  appointment  of  necessity  involves  the  pow- 
er of  selection  and  the  exercise  of  discretion, 
34  L.R.A.(N.S.) 


such  a  provision  would  transfer  the  real 
power  to  the  civil  service  couinilssion,  in 
violation  of  a  cunstitutional  provision  con- 
ferring power  of  appointment  uptm  the  lo- 
cal authorities.  People  ex  rel.  Balcom  v. 
Mosher,  163  N.  V.  32,  79  Am.  St.  Rep.  552, 
57  N.  E.  85,  affirming  45  App.  Div.  6S,  61 
N.  Y.  Supp.  452 ;  People  ex  rel.  Qua  v.  Gaff- 
ney, 142  App.  Div.  122,  126  X.  Y.  Supp. 
1027,  affirming  09  Misc.  30,  125  X:  Y.  Supp. 
762;   13  Ops.  Atty.  Gen.  516. 

In  Rogers  v.  Buffalo,  123  X.  Y.  173,  9 
L.R.A.  579,  25  X.  E.  274,  it  was  held  that 
the  Xew  York  civil  service  law  of  1883, 
by  requiring  the  mayor  of  a  city  to  prepare 
rules  for  the  selection  of  the  citv  officers 
whose  appointment  has  been  delegated  by 
the  Constitution  to  the  municipal  authori- 
ties, which  must  be  approved  by  the  state 
civil  service  commission  before  they  can  go 
into  effect,  does  not  subordinate  the  pow- 
er of  the  local  authorities  to  that  of  the 
state  authorities,  in  violation  of  a  constitu- 
tional provision  delegating  the  appointing 
power  to  municipal  authorities. 

So,  the  provision  of  the  Illinois  civil  serv- 
ice act  directing  the  president  of  the  coun- 
ty board  to  appoint  a  civil  service  commis- 
sion whose  duties  shall  be  to  determine  the 
eligibility  of  applicants  for  ap})uintment 
under  the  classified  service,  and  to  certify 
such  eligibles  to  the  president  of  the  coun- 
ty board,  was  held  in  Morrison  v.  People, 
196  111.  454,  63  X.  E.  989,  not  to  take  any 
of  the  management  of  the  county  affairs 
out  of  the  hands  of  the  commissioners  of 
the  county,  in  violation  of  a  constitutional 
provision  that  "the  affairs  of  Cook  county 
shall  be  managed  by  a  board  of  commission- 
ers''  of  specified  numbers,  to  be  elected  in 
such  maner  as  may  be  provided  by  law. 

In  People  ex  rel.  Killeen  v.  Angle,  109 
X.  Y.  564,  17  X.  E.  413,  affirming  47  Hun, 
183,  it  was  held  that  the  provision  of  the 
Xew  York  civil  service  law  of  1883  making 
subordinates  of  the  superintendent  of  pub- 
lic works  in  the  canal  department  subject 
to  the  act.  and  providing  that  the  appoint- 
ment to  places  must  be  from  eligibles  certi- 
fied by  a  civil  service  commission  only,  and 
that,    in   case   the   name   of   a    veteran    U 
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0.  12,  and  19,  and  subsection  4  of  §  14,  and 
subsection  2  of  §  17,  are  violative  of  §  1  of 
art.  1  of  the  Constitution  of  this  state  and 
of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

Black  V.  State,  113  Wis.  205,  90  Am.  St. 
Rep.  853,  89  N.  W.  622;  Bloomer  v.  Bloom- 
er, 128  Wis.  297,  107  N.  W.  974;  Phipps 
V.  Wisconsin  C.  R.  Co.  133  Wis.  153,  113  N, 
W.  456;  State  ex  rel.  Kellogg  v.  Currens, 
111  Wis.  431,  66  L.R,A.  252,  87  N.  W. 
561 ;  State  ex  rel.  Risch  v.  Policemen's  Pen- 
sion Fund,  121  Wis.  44,  98  N.  W.  954 ;  State 
V.  Whitcom,  122  Wis.  110,  99  N.  W.  468; 
Bingham  v.  Milwaukee  County,  127  WMs. 
344,  106  N.  W.  1071;  Smith  v.  Burlington, 
129  Wis.  336,  109  N.  W.  79;  Kiley  v.  Chi- 
cago, M.  A  St.  P.  R.  Co.  138  Wis.  216,  119 


N.  W.  309,  120  N.  W.  756,  142  Wis.  154, 
125  N.  W.  464;  State  ex  rel.  Garrabad 
V.  Derin<?,  84  Wis.  585,  19  L.R.A.  858, 
36  Am.  St.  Rep.  948,  54  N.  W.  1104;  Dur- 
kee  V.  Janesville,  28  Wis.  464,  9  Am.  Rep. 
500;  Janesville  v.  Carpenter,  77  Wis.  302, 
8  L.R.A.  808,  20  Am.  St.  Rep.  123,  46  N. 
W.  128;  Yick  Wo  v.  Hopkins,  118  U.  8. 
369,  30  L.  ed.  226,  6  Sup.  Ct.  Rep.  1064; 
Louthan  v.  Com.  79  Va.  196,  62  Am.  Rep. 
626;  Re  Keymer,  89  Hun,  292,  36  N.  Y. 
Supp.  161 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  91. 

The  act  is  wholly  unreasonable  in  re- 
spect to  the  restrictions  it  imposes  upon 
constitutional   officers    in   the   performance 

of   their   functions  and  in  the  exercise  of 
their  prerogatives. 


certified,  such  veteran  must  be  appointed, 
violated  that  provision  of  the  Constitution 
which  provided  that  the  superintendent  of 
public  works  shall  appoint  his  subordinates, 
and  that  such  appointees  shall  be  subject  to 
suspension  and  removal  by  him,  in  that  it 
restricted  his  power  of  appointment.     But 
this   constitutional   provision  was  modified 
by  the  Constitution  of  1394,  which  declares 
that   civil    service    appointments    ''shall    be 
made  according  to  merit  and  fitness,  to  be 
ascertained  so  far  as  practicable  by  exam- 
inations which  so  far  as  practicable  shall  be 
competitive,"    and    further    provides    that 
''such    acts    of    1-  gislature     ...     as   arc 
now  in  force  sl*:ill  be  and  continue  the  law 
of  this  state,  subject  to  such  alterations  as 
the  legislature  shall  make."    And  it  is  held 
that  the  decision  in  the  Angle  Ca'se,  as  to 
the  question  of  appointments  in  the  canal 
service,  is  superseded  by  this  constitutional 
provision.      People    ex    rel.    McClelland    v. 
Uoberts,   148  N.  Y.  360,  31  L.R.A.  399,  42 
N.  E.  1082,  affirming  91  Hun,  104,  36  N.  Y. 
Supp.  677. 

Tenure  of  office. 

In  State  ex  rel.  Fortier  v.  Capdevielle, 
104  La.  566,  29  So.  215,  it  was  held  that  an 
act  repealing  the  former  civil  service  act 
for  the  city  of  New  Orleans,  and  outlining 
a  new  system,  is  not  violative  of  the  con- 
stitutional provision  that  "all  officers  ... 
municipal,  who  may  be  in  office  at  the  adop- 
tion of  this  Constitution,  .  .  .  shall 
hold  their  respective  offices  until  their  terms 
shall  have  expired,  and  until  their  success- 
ors are  duly  qualified,  as  provided  by  this 
Constitution,  unless  sooner  removed,  as  may 
he  provided  by  law,  .  .  ."  in  that  it 
'ogislated  the  old  board  of  civil  service 
c  )mmissionerB  out  of  office,  where  they  were 
f  ntitled  to  hold  over  under  this  provision 
until  their  terms  expired. 

And  in  People  ex  rel.  Akin  v.  Loeffler,  175 
III.  585,  51  N.  E.  785,  it  was  held  that  the 
Illinois  civil  service  act,  which  concerns  only 
the  public  service  in  cities,  towns,  and  vil- 
lages, does  not  prescribe  a  tenure  of  office 
hy  providing  that  appointees  shall  hold  dur- 
ing good  behavior  or  until  discharged  or 
34  L.R.A.(N.S.) 


removed  for  cause,  in  violation  of  a  con- 
stitutional provision  defining  an  office  to  be 
a   public   position    '^continuing   during  the 
pleasure  of  the  appointing  power,  or  for  a 
fixed  time,  with  a  successor  elected  or  ap- 
pointed," and  defining  "an  employment  as 
"an  agency  for  a  temporary  purpose,  whicli 
ceases  when  the  purpose  is  accomplished," 
as  such  constitutional  definition  has  refer- 
ence, in  so  far  as  it  operates  as  a  restric- 
tion upon  the  mode  of  appointment  to  office, 
to  state  officers  only.     And  it  was  further 
lield  that  even  if  the  term  "office"  in  the 
definition  should  be  held  to  apply  to  munici- 
pal offices,  the  term  "fixed  time,"  as  here 
used,  does  not  necessarily  mean  a  definite 
period,  but,  on  the  contrary,  an  established 
term   as   contradistinguished   from   a  term 
depending  upon  the  mere  will  or  pleasure  of 
the  appointing  power,  and  that  therefore  an 
appointee  under  the  civil  service  act  occu- 
pies for  a  fixed  time  within  the  meaning  of 
the  constitutional  definition,  and  is  a  person 
whose  term  of  office  is  followed  by  a  suc- 
cessor.    Again,  the  court  said  that  the  con- 
stitutional definitions  quoted  apply  only  to 
offices  the  manner  of  filling  which  was  pre- 
scribed by   the   constitution,   and   that  the 
offices   referred  to  in  the  civil  service  act 
were    of    statutory    origin,    wherefore    the 
legislature,  in  the  absence  of  express  pro- 
hibition, could  regulate  them  at  its  pleasure. 
So,  it  is  held  that  the  provision  of  the 
Massachusetts  civil  service  act  that  "every 
police  officer  now  holding  or  hereafter  ap- 
pointed to  an  office  classined  under  the  civil 
service  rules  of  the  commonwealth,  in  any 
city,,  and  whether  appointed  for  a  definite 
or  stated  term,  or  otherwise,  shall  hold  such 
office    continuously   during  good   behavior, 
and  shall  not  be  removed  therefrom,  lowered 
in  rank  or  compensation,  or  suspended,  or, 
without  his  consent,  transferred  from  such 
office     .     .     .     and   for  reasons  specifically 
given  in  writing  by  the  removing  officer  or 
board,"  docs  not  create  a  special  class  by 
giving  to  police  officers  "advantages  or  par- 
ticular   and    exclusive    privileges    distinct 
from  those  of  the  community,"   in  contra- 
vention of  the  Massachusetts  Declaration  of 
Rights.    Logan  v.  Lawrence,  201  Mass.  506, 
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May, 


State  ex  rel.  Crawford  v.  Hastings,  10 
Wis.  625 ;  People  ex  rel.  Killeen  v.  Angle, 
109  N.  Y.  5G4,  17  N.  E.  413;  19  Am.  & 
Eng.  Enc.  Law,  p.  423;  People  ex  rel.  Bal- 
com  V.  Mosher,  103  N.  Y.  32,  79  Am.  St. 
Rep.  552,  67  N.  £.  88;  Re  Supreme  Ct. 
Janitor,  36  Wis.  410;  Cliittenden  v.  Wurs- 
ter,  152  N.  Y.  361,  37  L.R.A.  809,  46  N. 
E.  857;  Robison  v.  Miner,  68  Mich.  549, 
37  N.  W.  21;  Ex  parte  Wilson,  114  U.  S. 
417,  29  L.  ed.  89,  5  Sup.  Ct.  Rep.  935, 
4  Am.  Crim.  Rep.  283;  Louthan  v.  Com. 
79  Va.  196,  62  Am.  Rep.  626;  People  ex 
rel.  Crane  v.  Taylor,  17  Misc.  606,  40  N. 
Y.  Supp.  321;  People  ex  rel.  Flood  v.  Gard- 
iner, 157  N.  Y,  620,  52  N.  E.  664;  Re 
Ostrander,  12  Misc.  476,  34  N.  Y.  Supp. 
295;  People  ex  rel.  Sweet  v.  Lyman,  157 
N.  Y.  368,  52  N.  E.  132;  People  ex  rel. 
Chamberlain  v.  Knox,  46  App.  Div.  518,  61 
N.  Y.  Supp.  469;  People  ex  rel.  Conway 
V.  Barker,  14  Misc.  360,  35  N.  Y.  Supp. 
727;  People  ex  rel.  Cochrane  v.  Tracy, 
35  App.  Div.  265,  54  N.  Y.  Supp. 
1070;  People  ex  rel.  Crummey  v.  Palmer, 
162  N.  Y.  '217,  46  N.  E.  328;  People  ex 
rel.  JuBsen  v.  Scannell,  51  App.  Div.  360, 


64  N.  Y.  Supp.  593;  People 'ex  rel.  Lyon 
V.  Nicoll,  32  N.  Y.  Supp.  279;  Sargent  v. 
Gorman,  38  N.  Y.  S.  R.  780,  14  N.  Y.  Supp. 
481;  Shaughnessy  v.  Fomes,  73  App.  Div. 
462,  77  N.  Y.  Supp.  223;  People  ex  rel. 
Coit  V.  Wheeler,  66  Misc.  289,  106  N.  Y. 
Supp.  450. 

The  act  delegates  legislative  power  con- 
trary to  the  provisions  of  the  Constitu- 
tion of  this  state. 

Slinger  v.  Henneman,  38  Wis.  504;  Ash- 
land v.  Wheeler,  88  Wis.  607,  60  N.  W. 
818;  State  ex  rel.  Adams  v.  Burdge,  95 
Wis.  390,  37  L.R.A.  157,  60  Am.  St.  Rep. 
123,  70  N.  W.  347;  Ex  parte  Cox,  63  Cal. 
21;  Little  Chute  v.  Van  Camp,  136  Wis. 
626,  128  Am.  St.  Rep.  1100,  117  N.  W. 
1012;  Jannin  v.  State,  42  Tex.  Crim.  Rep. 
631,  53  L.R.A.  349,  96  Am.  St.  Rep.  821, 
61   S.    W.    1126,   62    S.   W.    419. 

Per  Curiam: 

Tliis  is  an  original  action  of  mandamus 
brought  by  C.  E.  Buell,  chairman  of  the 
state  civil  service  commission,  to  compel 
James  A.   Frear,  as  secretary  of  state,  to 


88  N.  E.  9;  Spranger  v.  Lawrence,  201 
Mass.  613,  88  N.  E.  11.  See  also  headnote  1 
to  State  ex.  bel.  Buell  v.  Fbeab. 

But  in  People  ex  rel.  Percival  v.  Cram, 
164  N.  Y.  166,  66  N.  E.  112,  reversing  60  App. 
Div.  380,  64  N.  Y.  Supp.  158,  which  affirmed 
29  Misc.  359,  61  N.  Y.  Supp.  858,  it  was 
held  that  the  legislature  could  not  delegate 
power  to  the  civil  service  commission  to 
provide  that  officers  falling  within  the 
meaning  of  the  constitutional  provision 
that  "when  the  duration  of  any  office  is 
not  provided  by*  this  Constitution,  it  may 
be  declared  by  law,  and  if  not  so  declared, 
such  office  shall  b^  held  during  the  pleasure 
of  the  authority  making  the  appointment," 
could  be  removed  only  for  cause  found  upon 
hearing,  it  being  said  th^t  in  such  case 
the  duration  of  term  and  permanence  of 
tenure  must  proceed  from  an  action  of  the 
legislature  itself. 

Examination  as  illegal  test. 

In  Rogers  v.  Buffalo,  123  N.  Y.  173,  9 
L.R.A.  679,  25  N.  E.  274,  it  was  held  Chat 
the  imposing  of  a  test  by  means  of  which 
to  secure  qualifications  in  a  candidate  for 
an  appointive  office,  of  a  nature  to  enable 
him  to  properly  and  intelligently  perform 
the  duties  of  such  office,  is  not  prohibited 
by  a  constitutional  provision  that  "no  oath, 
declaration,  or  test  shall  be  required  as  a 
qualification  for  any  office  of  public  trust." 
The  court  said:  "The  imposing  of  a  test  by 
means  of  which  to  secure  the  qualifications 
of  a  candidate  for  an  appointive  office,  of 
a  nature  to  enable  him  to  properly  and  in- 
telligently perform  the  duties  of  such  office, 
violates  no  provision  of  our  Constitution." 
See  also  case  as  quoted  in  State  ex  bel. 
Buell  v.  Fbeab.* 
34  L.R.A.(N.S.). 


And  in  People  ex  rel.  Akin  v.  Loeffler,  176 
111.  585,  51  N.  E.  785,  the  court,  relying  on 
Rogers  v.  Buffalo,  supra,  held  that  the  ex- 
aminations provided  for  in  the  Illinois  civil 
service  act  are  not  such  tests  as  are  con- 
templated by  the  constitutional  provision 
which,  with  relation  to  oaths  of  office,  pro- 
vides that  "no  other  oath,  declaration,  or 
test  shall  be  required  as  a  qualification." 

Provision   as  to  fitness. 

So,  it  is  held  that  the  provision  that  ap- 
pointments to  municipal  offices  or  positions 
shall  be  made  according  to  merit  and  fit- 
ness, and  that  such  merit  and  fitness  must 
be  ascertained  by  competitive  examination, 
is  within  the  constitutional  power  of  the 
legislature.  People  ex  rel.  Akin  v.  Kipley, 
171  111.  44,  41  L.R.A.  775,  49  N.  E.  229. 

And  a  civil  service  rule  providing  that 
those  taking  examinations  for  promotion 
shall  have  served  with  fidelity  for  not  leas 
than  six  months  in  positions  of  the  same 
group  or  character  in  the  grade  next  lower, 
in  the  same  department,  was  held  in  Re 
Ricketts,  111  App.  Div.  669,  98  N.  Y.  Supp. 
502,  not  to  violate  a  constitutional  provi- 
sion that  "promotions  in  the  civil  service 
of  the  state  .  .  .  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  ascertained, 
as  far  as  practicable,  by  examinations,"  it 
being  said  that  the  principle  of  competi- 
tive examination  is  not  violated  by  the  re- 
quirement as  to  previous  service  in  the 
next   lower   grade. 

As  to  constitutionality  of  statute  regulat- 
ing appointment  to  public  office  with  refer- 
ence to  party  affiliation,  see  note  to  State 
ex  rel.  Jonca  ▼.  Sargent,  27  L.R.A.(N.S.) 
719.  G.  J.  C 
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audit  a  bill  for  serviees  as  commiBsioner 
in  favor  of  said  relator,  and  to  issue  a 
warrant  on  the  state  treasurer  for  the  pay- 
ment of  the  same.  The  respondent,  appear- 
ing by  the  attorney  general,  has  moved 
to  quash  the  alternative  writ  of  mandamus, 
for  the  reason,  as  stated  in  the  motion, 
that  "neither  the  petition  herein  nor  said 
said  alternative  writ  states  facts  showing 
that  the  relator  is  entitled  to  a  writ  of 
mandamus  as  prayed.'' 
In  this  case  it  is  decided: 

(a)  Chapter  363  of  the  Laws  of  1905, 
regulating  "appointments  to,  and  promo- 
tions in,  the  civil  service  of  this  state  .  .  . 
according  to  merit  and  fitness,  to  be  as- 
certained as  far  as  practicable  by  exami- 
nations," and  providing  for  the  appoint- 
ment of  a  civil  service  commission,  and 
granting  it  authority  for  carrying  into  ef- 
fect the  provisions  of  the  act,  contains  in 
its  provisions  a  proper,  general  scheme, 
and  is  an  appropriate  exercise  of  the  legis- 
lative function  to  regulate  the  civil  serv- 
ice of  the  state. 

(b)  The  authority  conferred  on  such 
commissioners  by  the  provisions  of  this  act 
is  therein  properly  restricted  to  the  exer- 
cise of  the  administrative  functions  of  mak- 
ing reasonable  rules  and  regulations,  and 
of  exercising  such  other  administrative 
powers  as  are  appropriate,  under  and  pursu- 
ant to  law,  for  carrying  the  legal  regula- 
tions of  the  civil  service  into  effect. 

(c)  The  general  and  dominant  provisions 
of  the  act  form  a  complete  and  proper  sys- 
tem of  regulation  of  the  subject.  If  any 
of  the  minor  provisions  are  unconstitu- 
tional, a  matter  not  now  decided,  they  do 
not  affect  the  question  of  the  constitution- 
ality of  the  law  in  its  general  features. 

The  motion  to  quash  the  alternative  writ 
is  denied,  and  the  alternative  writ  is  made 
peremptory.  The  secretary  of  state  is  com- 
manded to  proceed  to  audit  the  relator's 
claim,  and  to  issue  to  him  a  warrant  upon 
the  state  treasurer  for  the  payment  of  the 
amount  found  due  him  upon  such  audit. 
No  costs  are  allowed  to  either  party. 

An  opinion  will  be  filed  in  the  near  fu- 
ture more  fully  expressing  the  court's  views 
upon  the  questions  arising  in  this  proceed- 
ing. 

Slebecker,  J.,  filed  the  following  opin- 
ion on  June  1,  1911: 

By  §  2  of  chapter  363,  Laws  1905,  it 
is  enacted  that  "appointments  to,  and  pro- 
motions in,  the  civil  service  of  this  state, 
shall  be  made  only  according  to  merit  and 
fitness,  to  be  ascertained,  as  far  as  practi- 
cable, by  examinations  which  so  far  as 
practicable  shall  be  competitive.  ...  No 
person  shall  .be  appointed,  transferred,  re- 
moved, reinstated,  promoted,  or  reduced  as 
an  officer,  clerk,  employee,  or  laborer  in 
34  L.R.A.<N.S,) 


the  civil  service  under  the  government  of 
this  state,  in  any  manner  or  by  any  means, 
other  than  those  prescribed  in  this  act." 
This  declares  the  purpose  of  the  legisla- 
ture, is  evidence  of  the  objects  of  the  pro- 
visions of  this  act,  and  evinces  an  intent  to 
change  the  previously  existing  practice  and 
method  of  selecting  persons  for  the  state 
civil  service.  An  examination  of  the  con- 
text of  the  act  shows  that  it  embodies  a 
legislative  endeavor  to  remedy  existing  evils 
in  the  civil  service,  and  to  promote  effi- 
ciency in  the  administration  of  state  af- 
fairs. It  was  a  well-known  and  recogni2ed 
fact  that  the  former  system  of  selecting 
persons  for  the  public  service  had  brought 
about  a  practice  which  largely  disregard- 
ed the  elements  of  skill  and  fitness  of  the 
servant  for  the  service,  and  omitted  con- 
sideration of  meritorious,  faithful,  and  de- 
serving service  of  the  servant.  It  estab- 
lished a  political  practice  of  bestowing  posi- 
tions in  the  public  service  on  persons  who 
were  chiefly  interested  in  promoting  their 
personal  political  interests  and  those  of 
their  superiors,  through  whom  they  secured 
appointments  and  expected  future  prefer- 
ment. These  practices  produced  in  their 
many  obnoxious  features  a  deplorable  state 
of  inefficiency,  and  the  uncertainty  of 
tenure  in  the  service  tended  obviously  to 
demoralize  public  service.  The  object  of 
this  statute  is  to  correct  some  of  these 
evils,  and  to  place  the  public  service  on 
a  basis  of  fitness  and  efficiency,  through 
recognition  of  skill  and  proficiency  upon 
entrance  into  the  service,  and  of  experience 
and  merit  in  securing  promotions,  and  by 
giving  security  of  continuance  in  the  serv- 
ice. The  various  provisions  of  the  act  are 
well  calculated  as  the  means  for  carrying 
these  legislatives  objects  and  purposes  into 
effect,  and  constitute  an  appropriate  scheme 
for  correcting  existing  evils  and  for  im- 
proving the  civil  service,  thereby  promot- 
ing good  government. 

The  act  is  assailed  by  the  respondent  up- 
on the  ground  that  it  abridges  the  privi- 
leges and  immunities  of  the  citizens  of  the 
state,  in  that  it  creates  arbitrary  and  un- 
lawful discriminations  between  different 
classes  of  citizens  as  regards  the  right  to 
enter  upon  and  continue  in  the  public  serv- 
ice. This  contention  stems  to  be  founded 
on  the  idea  that  any  citizen  is  guaranteed 
the  unqualified  right  to  enter  the  public 
service,  regardless  of  his  skill  and  fitness 
for  the  service. 

The  privilege  of  holding  a  public  office 
is  not  in  its  nature  of  the  class  of  rights 
which  are  guaranteed  by  the  Constitution 
as  the  natural  and  inalienable  rights  of 
overy  citizen.  It  has  never  been  treated  as 
a  natural  right  in  our  governmental  sys- 
tem.    It  is  in  its  nature  a  privilege  which 
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is  extended  to  the  citizeDB  of  the  state 
upon  Buch  conditions  and  terms  as  the  peo- 
ple in  their  sovereign  capacity  may  deter- 
mine. As  is  stated  in  Conner  v.  New  York, 
5  N.  Y.  285  (opinion,  page  295)  :  "Public 
offices  .  .  .  are  not  incorporeal  heredit- 
aments, nor  have  they  the  character  or 
qualities  of  grants.  They  are  agencies. 
With  few  exceptions,  they  are  voluntarily 
taken,  and  may  at  any  time  be  resigned. 
They  are  created  for  the  benefit  of  the  pub- 
lic, and  not  granted  for  the  benefit  of 
the  incumbent.  Their  terms  are  fixed  with 
a  view  to  public  utility  and  convenience, 
and  not  for  the  purpose  of  granting  the 
emoluments  during  that  period  to  the  office 
holder."  In  State  ex  rel.  Tesch  v.  Von 
Baumbach,  12  Wis.  310,  this  court,  at  an 
early  day  in  the  history  of  this  state,  speak- 
ing of  the  people's  power  concerning  pub- 
lic offices,  of  their  right  to  create  constitu- 
tional offices,  and  of  the  legislative  power 
concerning  them,  states:  "As  to  all  such 
[constitutional]  offices  and  public  trusts 
to  which  the  people,  in  the  exercise  of 
their  paramount  autliority,  have  implied- 
ly declared  who  shall  be  eligible,  either 
by  prescribing  special  circumstances  which 
shall  qualify,  or  by  reserving  to  themselves 
or  to  the  appointing  authorities  a  certain 
freedom  of  choice,  there  are  very  obvious 
reasons  for  holding  that  eligibility  is  in  the 
nature  of  a  constitutional  right,  and  that 
the  legislature  possesses  no  power  of  ex- 
clusion not  given  by  the  Constitution;  but 
it  is  manifest  that  those  reasons  cannot  be 
applied  to  a  mere  statutory  office  which 
the  legislature  may  create  and  abolish  at 
will,  and  concerning  which  the  Constitu- 
tion contains  no  express  provisions."  It 
is  furtherfore  declared  that  public  offices 
omitted  from  specific  constitutional  reg- 
ulation "are  subjected  to  the  discretion  of 
the  legislature,  which  represents  the  sov- 
ereign power  of  the  state,  and  can  make 
such  rules  as  it  deems  wholesome  and  prop- 
er for  the  maintenance  of  good  govern- 
ment." See  also  State  v.  Douglas,  26  Wis. 
428,  7  Am.  Rep.  87;  State  ex  rel.  Williams 
V.  Samuelson,  131  Wis.  499,  111  N.  W. 
712;  State  ex  rel.  Gubbins  v.  Anson,  132 
Wis.  461,  112  N.  W.  475;  Fordyce  v.  State, 
116  Wis.  608,  92  N.  W.  430.  In  the  case 
last  cited  (opinion,  page  614  of  115  Wis. 
this  court  declares:  "The  right  to  hold 
office  under  our  political  system  is  not  a 
natural  right,  but  exists  only  and  by  vir- 
tue of  some  law  expressly  or  impliedly 
creating  and  conferring  it.  .  .  .  It  may 
be  controlled  by  the  Constitution,  but,  when 
that  instrument  does  not  prescribe  the 
qualifications,  it  is  the  province  and 
the  right  of  the  legislature  to  declare  upon 
what  terms  and  subject  to  what  conditions 
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the  right  shall  be  conferred.  ...  In 
offices  created  by  the  legislature,  the  right 
of  the  legislature  to  demand  such  addi- 
tional qualifications  as  the  nature  of  the 
particular  office  may  reasonably  require 
follows  legitimately  from  the  rule  laid 
down  in  the  Von  Baumbach  Case."  We  re- 
fer to  these  expressions  in  former  adjudi- 
cations of  this  court  at  length,  to  show  that 
the  power  to  create  public  offices,  and  the 
right  to  prescribe  the  terms  and  conditions 
upon  which  they  may  be  held  by  citizens, 
rests  with  the  people  in  their  sovereign 
capacity,  that  no  natural  right  thereto  ex- 
ists, and  that  no  such  right  is  guaranteed 
or  conferred  on  the  citizen  by  the  Constitu- 
tion. Shaw  V.  Marshalltown,  131  Iowa, 
128,  10  L.R.A.(N.S.)  826,  104  N.  W.  1121, 
9  A.  &  E.  Ann.  Cas.  1039.  In  our  system 
of  government,  no  official  power  is  vested 
in  any  of  the  individuals  composing  the 
state,  and  such  power  can  only  be  exercised 
when  it  has  been  bestowed  by  the  people 
through  their  governmental  agencies  in  par- 
celing out  in  sufficient  functions.  The  very 
conception  of  an  office  as  a  bestowaKof  a 
part  of  the  function  of  a  st^te  necessarily 
implies  that  its  functions  are  to  be  ad- 
ministered by  individuals  who  possess  the 
qualifications  to  exercise  and  perform  them. 
To  accomplish  this,  the  state  must  obvious- 
ly possess  the  power  to  ascertain  the  exis- 
tence of  such  qualifications  before  selecting 
tlie  officer,  and  to  prescribe  regulations  to 
carry  such  power  into  effect.  We  have 
shown  that,  when  this  is  not  done  by  the 
people  directly  through  constitutional  pro- 
visions, it  then  devolves  on  the  legislative 
branch  of  the  government  to  prescribe  ap- 
propriate regulations  for  such  purpose. 
These  considerations  negative  the  claim  that 
the  legislation  in  question  is  invalid  be- 
cause it  discriminates  in  the  matter  of  the 
equal  rights  of  all  citizens  to  hold  office. 
The  state  may  require  of  persons  seeking 
to  enter  its  service  such  qualifications  as 
tlie  legislature  may  deem  appropriate  for 
the  maintenance  of  good  government.  Nor 
is  this  legislative  power  so  restricted  in 
its  exercise  as  to  require  uniformity  in  the 
qualifications  for  admission  to  the  service. 
It  rests  with  the  legislature  to  impose 
such  conditions  as  the  nature  of  the  various 
kinds  of  services  demand,  and  as  may  be 
required  to  remove  existing  or  threatened 
evils  incident  thereto.  So  far  as  the  act 
prescribes  that  appointments  to  and  promo- 
tions in  the  civil  service  of  the  state  "shall 
be  made  only  according  to  merit  and  fit- 
ness," to  be  ascertained  by  examinations 
when  practicable;  creates  a  commission 
consisting  of  three  members  to  be  appoint- 
"d  by  the  governor,  by  and  with  the  advice 
of  the  senate,  for  the  purpose  of  carrying 
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the  law  into  effect;  grants  authority  to 
them  to  make  rules  for  carrying  into  ef- 
fect the  powers  conferred  on  them;  and  ex- 
cepts certain  offices  from  the  operation  of 
the  statute, — it  is  an  appropriate  exercise 
of  legislative  power  to  secure  improvement 
in  the  civil  service;  to  regulate  the  civil 
service  for  the  purpose  of  eradicating  exist- 
ing evils;  to  secure  servants  of  skill  and 
fitness;  to  deal  more  justly  with  servants 
entitled  to  reward  for  meritorious  and  ef- 
ficient service;  and  to  effectuate  the  pur- 
pose of  promoting  better  government. 

The  contention  is  specifically  made  that 
the  act  is  invalid,  in  that  it  deprives  the 
person  exercising  the  power  of  appointment 
to  public  office  of  the  right  to  employ  a 
reasonable  discretion  in  making  a  selec- 
tion of  persons  qualified  for  office.  Section 
6  of  the  act  provides:  "No  appointing  of- 
ficer shall  .  .  .  select  or  appoint  any 
person  for  appointment,  employment,  pro- 
motion, or  reinstatement,  except  in  accord- 
ance w^ith  the  provisions  of  this  act  and  the 
rules  and  regulations  prescribed  thereun- 
der/' Section  IG  provides  that,  upon  no- 
tice by  an  appointing  oflScer  to  the  com- 
mission of  the  existence  of  a  vacancy  in  the 
competitive  class,  the  commission,  within 
ten  days,  "shall  certify  from  the  register 
of  eligibles  appropriate  for  the  group  in 
which  the  position  to  be  filled  is  classified, 
the  three  names  at  the  head  thereof  which 
have  not  been  certified  three  times  to  the 
department  or  office  in  which  the  vacancy 
exists."  Appointments  are  to  be  made  from 
such  lists,  unless  objection  is  made  and 
sustained  upon  the  grounds  provided  in  § 
11.  Section  9  provides  that  such  appoint- 
ments "shall  be  made  for  a  probationary 
period  of  one,  two,  or  three  months,  in  the 
discretion  of  the  appointing  officer,  but 
dismissal  for  cause  may  be  made  during 
such  period."  If  such  probationer's  con- 
duct or  capacity  is  unsatisfactory  to-  the 
person  appointing  him,  he  shall  be  noti- 
fied in  writing  that  he  will  receive  no  abso- 
lute appointment;  otherwise  his  appoint^ 
ment  is  to  be  deemed  absolute.  The  stat- 
ute in  §  14  exempts  from  the  operation  of 
the  statute  certain  positions,  including 
"one  deputy  or  assistant  of  each  principal 
executive  officer,  and  a  chief  clerk  or  secre- 
tary of  any  board  or  commission,"  "one 
stenographer  for  each  appointing  officer," 
and  "all  other  offices  or  positions,  except 
laborers,  for  the  filling  of  which  competi- 
tive or  noncom.petitive  examinations  shall 
be  found  bv  the  civil  service  commission 
to  be  impracticable  on  account  of  the  tem- 
porary character  of  the  employment,  or 
for  special  reason  satisfactory  to  the  com- 
mission. .  .  .  No  office  or  position  shall 
be  classified  by  the  commission  in  the  ex- 
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empt  class,  except  after  a  public  hearing 
by  the  commission  or  any  member  or  the 
chief  examiner  thereof."  It  is  manifest, 
that  these  provisions  are  a  legislative  ex- 
pression on  the  subject  of  as  to  what  of- 
fices it  was  deemed  appropriate  that  the 
appointing  officers  should  have  unlimited 
discretion  to  select  certain  appointees  who 
stand  in  a  close  and  confidential  relation 
to  him.  The  opinion  doubtless  also  pre- 
vailed in  tlie  legislature  that  a  selection 
from  three  candidates  on  the  certified  eligi- 
ble list  would  provide  a  sufficient  scope 
for  the  exercise  of  a  reasonable  discretion 
by  the  appointing  officer  in  making  ap- 
pointments of  persons  found  to  be  qualified 
to  perform  services  under  the  appointing 
officer.  Such  a  provision  in  a  similar  law 
was  approved  in  People  ex  rel.  Akin  v. 
Kipley,  171  111.  44,  41  L.R.A.  775,  49  N.  E. 
229.  We  perceive  no  unreasonable  restric- 
tion in  the  nature  of  this  regulation  for  the 
exercise  of  the  discretion  of  the  appointing 
officer  to  select  an  appointee  found  to  pos- 
sess the  qualifications  pursuant  to  the  tests 
prescribed  by  the  law.  The  tests  are  to  be 
practical  in  their  nature  and  appropriate  to 
ascertain  the  fitness  and  skill  of  the  appli- 
cant, and  impose  no  reasonable  conditions 
or  restrictions  on  the  appointing  officer  in 
the  exercise  of  his  power,  and  clearly  serve 
to  aid  him  in  selecting  competent  servants. 
A  statement  of  the  court  in  Rogers  y.  Buf- 
falo, 123  N.  Y.  173,  9  L.R.A.  579,  25  N.  E. 
274,  with  reference  to  the  civil  service  law 
of  that  state,  is  applicable  to  the  policy  in- 
volved in  this  legislation:  "Looking  at  it 
as  a  matter  of  common  sense,  we  are  quite 
sure  that  the  framers  of  our  organic  law 
never  intended  to  oppose  a  constitutional 
barrier  to  the  right  of  the  people  through 
their  legislature  to  enact  laws  which 
should  have  for  their  sole  object  the  pos- 
session of  fit  and  proper  qualifications  for 
the  performance  of  the  duties  of  a  public 
office  on  the  part  of  him  who  desired  to  be 
appointed  to  such  ofiice.  .  .  .  Statutes 
looking  only  to  the  purpose  of  ascertaining 
whether  candidates  for  an  appointive  office 
are  possessed  of  those  qualifications  which 
are  necessary  for  a  fit  and  intelligent  dis- 
charge of  the  duties  ^pertaining  to  such 
office  are  not  dangerous  in  their  nature, 
and  in  their  execution  they  are  not  liable 
to  abuse  in  any  manner  involving  the  liber- 
ties of  the  people."  See  also  People  ex  rel. 
Akin  v.  Kipley,  supra,  Newcomb  v.  Indian- 
apolis, 141  Ind.  451,  28  L.R.A.  732,  40  N. 
E.  919.  We  are  persuaded  that,  if  the 
statute  is  administered  within  the  limits 
of  the  provisions  as  therein  prescribed  by 
the  legislature,  it  in  no  way  infringes  up- 
on the  rights  of  the  appointing  officers  in 
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making  their  selections  and  appointments 
to  the  public  service. 

It  is  contended  that  the  commission  are 
granted  arbitrary  power  to  extend  the  ex- 
empt class.  We  do  not  so  regard  it.  They 
must  include  only  these  offices  in  this  class, 
as  to  which  they  in  fact  find  that 
competitive  or  noncompetitive  examina- 
tions are  impracticable  on  account  of  the 
temporary  duration  of  the  employment  or 
for  other  special  reasons.  The  phrase, 
''for  special  reasons  satisfactory  to  the 
commission/'  means  that  the  commission 
are  to  investigate,  and,  when  they  find  as 
a  matter  of  fact  that  the  merit  and  fitness 
of  persons  to  perform  the  duty  of  such 
offices  cannot  be  ascertained  by  an  examina- 
tion, then  they  are  to  place  such  offices 
in  the  exempt  class.  As  to  all  other  posi- 
tions in  the  classified  service  the  commis- 
sion must  enforce  the  tests  prescribed  by 
the  law  to  ascertain  the  qualifications  of 
applicants. 

It  is  also  contended  that  the  law  is  un- 
constitutional as  an  attempt  to  delegate  leg- 
islative power  to  the  commission.  The  case 
of  State  ex  rel.  Adams  v.  Burdge,  95  Wis. 
390,  37  L.R.A.  167,  60  Am.  St.  Rep.  123, 
70  N.  W.  347,  gives  the  concise  statement 
of  the  principle  by  which  this  contention 
must  be  tested:  "The  true  test  and  distinc- 
tion whether  a  power  is  strictly  legislative, 
or  whether  it  is  administrative,  and  merely 
relates  to  the  execution  of  the  statute  law, 
'is  between  the  delegation  of  power  to  make 
the  law,  which  necessarily  involves  a  dis- 
cretion as  to  what  it  shall  be,  and  confer- 
ring authority  or  discretion  ...  to  be 
exercised  under  and  in  pursuance  of  the 
law.'  The  first  cannot  be  done.  To  the 
latter  no  valid  objection  can  be  made." 

It  is  claimed  that  the  powers  conferred 
on  the  commission  by  §  7,  as  to  prescribing 
and  amending  rules;  by  §  9,  relating  to 
putting  rules  into  efi'ect,  classifying  offices, 
places,  and  employments;  by  §  12,  provid- 
ing for  arranging  all  offices,  positions,  and 
employments  in  the  classified  civil  service 
into  the  five  classes  specified  in  the  act;  by 
§  14,  giving  the  commission  the  power  to 
determine  upon  certain  exemptions  on  ac- 
count of  the  impracticability  of  ascer- 
taining the  merit  of  applicants  by  exami- 
nations; by  subdivision  2  of  8  17,  pro- 
viding that  the  provisions  of  the  statute 
requiring  examinations  may  be  suspended 
upon  evidence  showing  peculiar  and  excep- 
tional qualifications  of  the  various  kinds 
specified  in  the  statute  to  be  required, — 
are,  in  their  nature,  a  grant  of  legislative 
power  to  the  commission.  The  argument 
is  made  that  the  provisions  of  those  sec- 
tions confer  legislative  power  on  the  com- 
mission, in  that  they  are  thereby  authorized 
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to  create  penal  offenses,  to  make  general 
legal  rules,  to  classify  the  publie  service, 
and  to  suspend  the  operation  of  the  stat- 
ute. It  is  unnecessary  to  restate  these 
various  provisions  here  in  detail.  An  ex- 
amination of  them,  in  connection  with 
the  other  provisions  of  the  statute,  shows 
that  the  legislature  provided  a  complete 
classification  of  the  whole  civil  service  of 
the  state,  and  specified  what  offices  are 
within  the  classified,  and  which  within  the 
unclassified,  civil  service,  and  into  what 
group  or  classes  the  classified  service  is 
divided;  and  it  imposed  the  duty  on  the 
commission  of  arranging  all  existing  of- 
fices and  places  and  those  hereafter  creat- 
ed pursuant  to  such  classification.  This  is 
in  no  sense  the  power  of  making  law.  It 
is  purely  administrative  action  to  make 
concrete  application  of  the  legislative  clas- 
sification of  the  service,  and  to  put  into  ef- 
fect the  general  rules  prescribed  by  the 
statue.  It  would  bo  well-nigh  impossible 
to  embody  the  name  of  every  office  within 
the  civil  service  of  the  state  in  a  statute, 
for  the  purpose  of  actually  arranging  them 
into  groups,  as  is  directed  in  this  law. 
When  the,  legislature  provided  into  what 
general  classes  and  groups  the  offices  should 
be  arranged,  it  became  purely  an  adminis- 
trative function  of  the  commission  to  so  ar- 
range them.  We  have  already  shown  that 
exemption  from  examination  under  the  con- 
ditions prescribed  in  the  act  is  not  a  sus- 
pension of  the  operation  of  the  statute,  but 
is  the  execution  of  an  administrative  func- 
tion to  ascertain  the  facts  and  conditions 
under  which  the  law  provides  that  such 
exemption  shall  be  made.  The  authority 
thus  conferred  invests  the  commission  with 
no  arbitrary  and  uncontrolled  discretion, 
but  directs  them  to  ascertain  the  facts, 
and  to  apply  the  rules  of  law  thereto  un- 
der the-  prescribed  terms  and  conditions. 
Such  action  is  not  legislative  in  character, 
but  is  €lie  performance  of  an  executive 
and  ministerial  duty  within  the  regula- 
tions provided  in  the  act. 

It  is  contended,  furthermore,  that  the 
power  to  make  rules,  as  conferred  on  the 
commission,  is  clearly  an  exercise  of  legis- 
lative power.  The  act  provides  that  the 
commission  shall  "prescribe,  amend,  and 
enforce  rules  and  regulations  for  carrying 
into  effect  the  provisions  of  this  act''  §  7 ) , 
"shall  put  into  effect  rules  for  the  classi- 
fication of  the  offices,  places,  and  employ- 
ments, .  .  .  shall  also  make  rules  and 
regulations  providing  for  examinations  for 
positions  in  the  classified  service,  .  .  . 
appointments  to,  removals  from,  and  pro- 
motions and  reductions  therein,  and  for 
such  other  matters  as  are  necessary  to 
carry  out  the  purposes  of  this  act"   (§9). 
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It  must  be  observed  that  in  every  part  of 
tlic  act  conferring  this  power  it  is  declared 
that  the  rules  which  the  commission  are  au- 
thorized to  prescribe  and  enforce  are  such 
as  arc  necessary  for  the  purposes  of  carry- 
ing into  efl'ect  "the  purposes  of  this  act." 
No  provision  of  the  act,  directly  or  by  im- 
plication, authorizes  any  rule  to  be  made 
that  can  add  to,  or  in  any  way  alter  or 
amend,  the  regulations  made  by  the  law. 
Only  such  rules  are  authorized  as  serve  to 
provide  the  details  for  the  execution  of  the 
provisions  of  the  law  in  its  actual  ad- 
ministration, to  fix  the  way  in  which  the 
requirements  of  the  statute  are  to  be  met, 
and  to  secure  obedience  of  its  mandates. 

It  would  be  impracticable  at  this  time 
to  attempt  an  analysis  of  the  rules  the 
commission  may  have  adopted.  Such  a 
review  is  best  accomplished  when  the 
validity  of  some  particular  rule  or  regula- 
tion is  brought  to  the  court's  attention. 
The  purposes  of  this  case  are  fully  answered 
in  finding  that  the  power  to  make  appro- 
priate rules  and  regulations  for  the  purpose 
of  carrying  the  provisions  of  the  statute  in- 
to effect  is  properly  conferred  on  the  com- 
mission, and  restricts  them  to  making  and 
enforcing  such  rules  as  are  appropriate  to 
obtain  an  effective  execution  of  the  law. 

Our  attention  is  directed  to  the  fact  that 
among  the  penalties  embraced  in  §  30  it 
is  provided  that  "if  any  person  shall  be 
convicted  under  this  section,  any  public 
ofiice  which  such  person  may  hold  shall 
by  force  of  such  conviction  be  rendered 
vacant."  It  is  contended  that  this  language 
was  intended  to  include  the  offices  of  the 
secretary  of  state,  the  state  treasurer,  and 
the  attorney  general  of  the  state.  The 
language  employed  is  broad  enough  to  in- 
clude these  officers  as  subgect  to  the  pen-, 
alties  prescribed.  It  is  manifest  under  the 
principle  of  the  decision  in  the  case  of 
State  ex  rel.  Tesch  v.  Von  Baumbach,  12 
Wis.  310,  that  the  legislature  possesses  no 
power  to  declare  these  constitutional  of- 
fices vacant^  if  the  incumbent  be  found 
guilty  of  violating  any  of  the  provisions 
of  this  act,  and  it  must  be  held  that  those 
officers  are  not  subject  to  this  specific  ele- 
ment of  the  penalties^  the  vacation  of  his 
office.  This  result,  however,  does  not  af- 
fect the  validity  of  the  provisions  of  the 
act   in   its  entirety. 

We  do  not  deem  it  necessary  to  discuss 
any  other  parts  of  the  statute,  for,  as 
heretofore  stated,  the  act  in  its  dominant 
provisions  makes  provision  for  a  complete 
general  scheme,  and  is  an  appropriate  ex- 
ercise of  the  legislative  function  to  regulate 
the  civil  service  of  the  state.  The  validity 
of  any  of  the  minor  provisions  of  the  act, 
which  may  be  challenged  on  occasions  when 
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actual  controversies  arise,  cannot  affect  the 
constitutionality  of  the  act  as  a  whole,  and 
we  therefore  deem  it  unnecessary  to  indulge 
in  further  discussion  of  its  provisions  at 
this   time. 

The  motion  to  quash  the  alternative  writ 
is  denied,  and  the  alternative  writ  is  made 
peremptory.  The  secretary  of  state  is 
commanded  to  proceed  to  audit  the  relator's 
claim,  and  to  issue  to  him  a  warrant  upon 
the  state  treasurer  for  the  payment  of  the 
amount  found  due  him  upon  such  audit. 
No  costs  are  allowed  to  either  party. 


MICHIGAN   SUPRSMB  COURT. 

SARGENT    MANUFACTURING    COMPA- 
NY 

V. 

TRAVELERS'  INSURANCE  COMPANY, 

Plff.  in  Err. 

(—  Mich.  — ,  130  N.  W.  211.) 

Insurance  —  employers'  liability  —  par- 
ticipation in  defense  of  action  —  ef- 
fect. 

Continued  participation  by  an  insurer 
against  employers'  liability,  in  defense  of 
a  suit  against  the  insured  for  negligent  in- 
juries to  an  employee,  after  an  amendment 
placing  liability  on  the  ground  of  employ- 
ing a  minor  contrary  to  law,  which  ground 
of  liability  is  not  covered  by  the  policy, 
will  not  estop  it  from  denying  liability  in 
case  recovery  is  placed  on  that  ground, 
where,  upon  the  filing  of  the  amendment, 
it  notifies  the  insured  that  it  will  not  be 
liable  in  case  the  recovery  is  on  the  ground 
stated  in  the  amendment,  and  the  insured 
thereafter  participates  in  the  defense  of  the 
action. 

(March  13,  1911.) 

Note,  "^  Participation  "by  indemnity  in^ 
surer  in  defense  of  suit  against  in' 
sured,  as  estoppel  to  assert  that  tat' 
ter's  liability  was  predicated  on 
ground  not  covered  by  policy. 

It  may  be  laid  down  as  a  general  rule  of 
law,  gathered  from  the  above  decision  and 
the  authorities  reviewed  herein,  that  an  in- 
demnity insurer  will  not  be  estopped  to  set 
up  the  defense  that  the  insured's  loss  was 
not  covered  by  the  contract  of  indemnity, 
by  the  fact  that  the  insurer  participated  in 
the  action  against  the  insured,  if,  at  the 
same  time,  it  gives  notice  to  the  insured 
that  it  does  not  waive  the  benefit  of  such 
defense. 

Saeqent  Mro.  Co.  v.  Travelers'  Ins  Co. 
was  followed  in  Mason-Henry  Press  v.  Minn 
L.  Ins.  Co.  130  N.  Y.  Supp.  961,  where  an 
identical  conclusion  was  reached  upon  simi- 
lar facts,  and  an  indemnity  insurer  was 
held  not  to  have  waived,  by  defending  an 
action  against  the  insured,  the  benefit  of  a 
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,^  RROR  to  the  Circuit  Court  for  [Muske- 
.j  gon  County  to  review  a  judgment  in 
plaintilTs  favor  in  an  action  on  an  em- 
ployers' liability  policy.     Reversed. 

Statement  by  Brooke,  J.: 

Complainant  was  the  holder  of  an  em- 
ployers' liability  insurance  policy  in  de- 
fendant company  when,  on  August  14,  1006, 
one  Sofus  Lund,  an  employee,  fifteen  years 
of  age,  was  injured  while  performing  the 
duties  of  tailer  on  a  planer.  Notice  of  the 
injury  was  at  once  given  defendant,  as  re- 
quired by  the  terms  of  the  policy,  and  a 
representative  of  the  defendant  interviewed 
a  representative  of  plaintiff,  and  was  given 
information  relative  to  the  accident.  Lund 
brought  suit  against  plaintiff  on  September 
25,  1907.  .  In  his  original  declaration,  he 
charged  defendant  (plaintiff  herein)  with 
the  following  acts  of  negligence:      (1)  Fail- 


ure to  warn  and  instruct  plaintiff  of  the 
dangerous  character  of  the  machine.  (2) 
The  danger  of  attempting  to  remove  ob- 
structions from  the  machine  or  knives  in 
the  space  wherein  they  revolved.  (3)  The 
violation  of  common  law  in  hiring  plaintiff 
of  unsuitable  and  tender  age  and  iuex- 
perience  in  a  hazardous  and  dangerous  occu- 
pation. (4)  Failure  to  point  out  to  plain- 
tiff specifically  the  particular  dangers.  This 
declaration  was  turned  over  to  the  defend- 
ant insurance  company,  and  an  appearance 
was  duly  entered  on  behalf  of  the  plaintiff 
herein  by  the  attorney  for  the  insurance 
company.  An  amended  declaration  was 
later  filed  by  Lund,  in  which  he  charged  de- 
fendant with  a  violation  of  the  statutory 
duty  imposed  by  §  3  of  act  No.  113  of  the 
Public  Acts  of  1901. 

Upon  receipt  of  the  amended  declaration 


provision  in  the  contract  exempting  it  from 
liability  under  certain  circumstances,  wlierc 
it  invariably  insiisted  that  such  provision 
was  operative  if  facts  developed  which 
made  it  applicable. 

To  the  same  effect  is  Frank  Unnewehr  Co. 
V.  Standard  Life  &  Acci.  Ins.  Co.  90  C.  C.  A. 
490,  176  Fed.  16,  which  is  sufliciently  set 
forth  in  Sargent  Mfg.  Co.  v.  Tbavexebs' 
Ins.  Co. 

Nor  is  the  principle  of  the  foregoing  de- 
cisions shaken  by  the  three  cases  following, 
in  which  the  insurer  was  held  to  be  estopped 
from  claiming  its  nonliability  upon  the 
ground  that  the  insured's  loss  was  not  cov- 
ered by  the  policy,  inasmuch  as  in  each 
of  them  it  appeared  that  the  insurer  failed 
to  notify  the  insured  that  it  denied  lia- 
bility on  that  ground. 

In  Employers'  Liability  Assur.  Corp.  v. 
Chicago  &  B.  M.  Coal  &  Coke  Co.  73  C.  C.  A. 
278,  141  Fed.  962,  it  was  held  that  the  act 
of  the  insurer  in  taking  control  and  do- 
minion of  the  action,  and  keeping  such  con- 
trol and  dominion  until  judgment  was  en- 
tered, without  notice  to  the  insured  that  it 
did  not  consider  itself  liable  under  the  poli- 
cy, was  such  a  construction  of  the  policy 
by  contempor&neouB  acts  as  estopped  the 
insurer  from  denying  liability  after  the 
action  was  at  an  end. 

And  from  the  language  us?d  in  Tozer 
V.  Ocean  Acci.  &  Guarantee  Corp.  94  Minn. 
478,  103  N.  \V.  509,  it  is  to  be  inferred  that 
had  the  insurer  notified  the  insured  that  it 
was  not  liable  under  the  terms  of  the  policy, 
it  would  not  have  been  estopped  to  set  up 
the  defense  that  the  insured's  loss  was  not 
covered  by  the  policy.  "It  [the  insurer] 
might  have  taken  charge  of  the  litigation, 
and  conducted  it  to  a  termination,  for  the 
benefit  of  respondent  [the  insured],  pro- 
vided he  were  given  to  understand  that  ap- 
pellant [the  insurer]  did  not  consider  itself 
bound  by  such  conduct,  and  liable  under  the 
terms  of  the  policy." 

To  the  same  effect  is  Royle  Min.  Co.  v. 
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Fidelity  &  C.  Co.  126  Mo.  App.  104,  103  S. 
\V.  1098,  in  which  the  insurer,  with  full 
knowledge  of  the  nature  of  the  liability  as- 
serted against  the  insured,  instead  of  deny- 
ing any  obligation  under  the  policy,  as- 
sumed full  control  of  the  defense  of  the  ac- 
tion against  the  insured. 

In  Fairbanks  Canning  Co.  v.  I>ondon 
Guaranty  &  Acci.  Co.  164  Mo.  App.  327, 
133  S.  W.  664,  it  was  held  that  an  indem- 
nity company  was  estopped  to  assert  that 
the  insured's  loss  was  not  within  the  con- 
tract, where,  after  notice  of  the  loss,  and 
without  investigation,  it  took  charge  and 
control  of  the  action  brought  against  the 
insured,  though  at  that  time  it  had  infor- 
mation which  would  have  led  to  a  knowl- 
edge of  a  fact  exempting  it  from  liability 
under  a  condition  of  the  policy,  and  it  did 
not  withdraw  from  the  defense  until  three 
months  after  its  agents  and  representativeb 
had  actually  learned  of  such  fact. 

And  in  Globe.  Nav.  Co.  v.  Maryland  Casu- 
alty Co.  39  Wash.  299,  81  Pac.  826,  an  in- 
demnity company  was  held  to  be  estopped 
to  assert  its  nonliability  on  such  ground, 
where  it  appeared  that  it  assumed  control 
of  the  defense  of  the  action  against  the  in- 
sured, and  instructed  the  insured  to  dismiss 
an  appeal  from  the  judgment  finally  ren- 
dered, and  promised  to  pay  the  same,  though 
the  action,  as  shown  by  the  pleadings  filed 
therein,  was  to  recover  not  only  for  a  loss 
covered  by  the  contract  of-  indemnity,  biit 
also  for  one  not  covered  thereby,  and  the 
judgment  was  finally  rendered  upon  the 
latter,  the  claim  against  the  insured  with- 
in the  terms  of  the  policy  being  defeated. 

In   Glens  Falls  Portland   Cement  Co.  v. 

Travelers'  Ins.  Co.  162  N.  Y.  399,  66  N.  E. 
897,  affirming  11  App.  Div.  411,  42  N.  Y. 
Supp.  286,  stated  in  Sargent  Mfg.  Co.  v. 
Travelers'  Ins.  Co.,  with  other  ca«es  here- 
tofore reviewed,  to  be  inapplicable  to  the 
facts  of  that  case,  the  contention  that  the 
loss  of  the  insured  was  not  within  the 
policy  was  overruled.  J.  A.   C. 
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by   defendant,   it  cau8e4   to  be  written   to 
plaintiff  herein  tlie  following  letter: 

Sargent  Mfg.  Co., 

Mr.  C.  W.  Cunningham,  Manager, 
Muskegon,  Mich. 
Dear  Sir: — 

You  will  ^nd  herewith  inclosed  a  copy  of 
an  amendment  which  plaintiff  has  proposed 
to  his  declaration.  He  charges  you  with 
the  hiring  of  the  boy  illegally  and  contrary 
to  the  statute.  Beg  to  advise  you  that  if 
the  plaintiff  proves  this  allegation  at  the 
trial  of  the  cause,  we  cannot  pay  the  judg- 
ment, as  we  can  do  nothing  to  uphold  or 
rncourage  a  person  in  the  violation  of ^  the 
law,  and  for  the  further  reason  that  we  ex- 
pressly stipulate  in  our  policy  that  we  will 
not  cover  you  in  illegal  employment  cases. 

Signed  by  "Fred  !>.  Vandeveer,  Attorney.** 
This  letter  is  written  on  the  stationery  of 
the  Travelers*  Insurance  Company,  and 
bears  date  December  30,  1007.  Plaintiff 
herein  seems  to  have  made  no  reply  to  thin 
communication.  When  the  case  came  on  to 
be  tried,  Mr.  Fred  L.  Vandeveer  appeared 
on  behalf  of  the  defendant,  and  was  as- 
sisted in  the  defense  by  Mr.  Foote,  counsel 
for  defendant. 

Upon  this  trial  the  court  charged  the 
jury,  in  part,  as  follows:  "At  the  time  the 
plaintiff  received  the  injury  in  question, 
there  was  a  statute  in  this  state  which  pro- 
vided that  no  child  under  the  age  of  sixteen 
years  should  be  employed  by  any  person, 
firm,  or  corporation  conducting  any  manu- 
facturing establishment  in  this  state  at 
employment  whereby  its  life  or  limb  is  en- 
dangered. ^  In  the  language  of  another  in- 
struction requested  by  defendant  plaintiff 
bases  his  claim  for  recovery  on  the  theory 
that  he  was  employed  contrary  to  law, 
which  prohibits  the  employment  of  minors 
under  the  age  of  sixteen  at  work  dangerous 
to  life  and  limb;  and  I  charge  you  that 
yon  can  return  no  verdict  in  jfavor  of  the 
plaintiff  on  any  other  theory,  because  the 
evidence  discloses  that  plaintiff  would  be 
barred  from  recovery  on  any  common-law 
allegation  of  negligence.  To  entitle  plain- 
tiff to  recover  in  this  case  he  must  have 
established,  by  a  fair  preponderance  of  the 
evidence  in  the  case,  first,  that  at  the  time 
of  his  employment  by  the  defendant  he  was 
under  the  age  of  sixteen  years;  second,  that 
the  employment  was  such  as  to  endanger 
his  life  or  limb;  third,  that  he  was  injured 
while  in  that  employment;  fourth,  that  he 
was  not  guilty  of  negligence  himself  which 
contributed  to  his  injury;  and,  fifth,  such 
facts  as  will  enable  you  to  determine  and 
fix  the  amount  of  his  damages." 

The  following  special  question  was  sub- 
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mitted  to  and  answered  by  the  jury:  "In 
event  of  your  finding  a  verdict  for  the  plain- 
tiff, do  you  base  that  verdict  upon  the  neg- 
ligence of  the  defendant  in  employing  the 
plaintiff  in  violation  of  the  statute,  which 
provides  that  no  child  under  the  age  of 
sixteen  years  shall  be  employed  at  employ- 
ment whereby  its  life  or  limb  is  endan- 
gered ?"  And  the  same  was  answered, 
"Yes." 

The  jury  found  a  general  verdict  against 
defendant  (plaintiff  herein)  in  the  sum  of 
$2,947.60,  and  judgment  was  entered  there- 
on. Thereafter  the  attorney  for  the  insur- 
ance company  wrote  the  following  letter  to 
Mr.  Foote,  attorney  for  plaintiff  herein: 


Feb.  2,  1909. 
Lund  ^] 

Sargent  Mfg.  Co.  J 

Mr.  Wallace  Foote,  Attorney  at  Law, 

Muskegon,   Mich. 
Dear  Sir: — 

In  view  of  the  fact  that  our  motion  for 
a  new  trial  is  to  be  simply  formal,  it  would 
be  appreciated  if  you  would  draft  the  same 
and  present  it  to  the  judge  on  motion  day 
for  his  consideration.  Under  our  practice, 
the  supreme  court  has  held,  as  you  un- 
doubtedly know,  that  when  the  motion  is 
overruled.  Judge  Sessions  ought  to  file  a 
written  opinion,  and  if  he  omits  to  do  so, 
we  ought  to  make  a  demand  upon  him  in 
writing,  and  save  exceptions  to  his  refusal 
to  grant  a  new  trial,  or  for  his  failure  to 
assign  reasons  for  his  refusal  to  file  a 
written  opinion.  If  the  motion  for  a  new 
trial  is  denied,  will  you  request  the  re- 
porter to  prepare  a  transcript  of  the  testi- 
mony, and  I  will  proceed  to  perfect  an  ap- 
peal to  the  supreme  court?  I  presume  that 
you  will  see  to  the  execution  and  filing  of 
the  $3,500  bond  demanded  by  the  court 
within  the  proper  time.  If  Mr.  C.  W.  Cun- 
ningham will  send  me  an  itemized  state- 
ment of  witness  Fred  Cunningham's  ex- 
penses, I  will  approve  the  same  and  have  a 
draft  issued  to  his  order  in  payment  of  it. 
Our  policy  limit  is  but  $1,500.  and  even  if 
we  were  absolutely  liable  to  our  policy 
holder  in  this  case,  our  liability  would  be 
to  that  extent  only.  However,  we  do  not 
believe  that  this  is  a  case  properly  upon 
us  for  attention,  as  it  does  not  come  within 
the  terms  of  the  policy;  but  we  do  not  want 
to  make  any  ex  parte  ruling  at  this  time, 
and  we  are  going  to  do  everything  possible 
to  successfully  handle  the  litigation  for 
the  Sargent  Manufacturing  Co.,  but  I  again 
want  to  reiterate  that  everything  that  we 
are  doing  is  without  prejudice  to  the  rights 
of  our  insured  or  ourself. 

Very   truly   yours. 
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Signed  by  "Fred  L.  Vandeever."  The 
judgment  in  favor  of  Lund  was  affirmed  in 
this  court  (158  Mich.  3,  122  N.  W.  372,  and 
thereafter,  defendant  refusing  to  recognize 
a  liability  tinder  its  policy,  suit  was  com- 
menced by  plaintiff  to  recover  the  sum  of 
$1,500,  the  limit  of  defendant's  individual 
liability  thereunder.  Under  the  plea  of  the 
general  issue,  defendant  set  out  clause  B, 
§  B,  of  the  policy  contract,  as  follows: 
"This  policy  does  not  cover  loss  from  lia- 
bility on  account  of  such  injuries  (includ- 
ing death)  caused  or  suffered  by  any  per- 
son employed  in  violation  of  law  as  to  age, 
or  under  the  age  of  fourteen  years,  where 
there  is  no  legal  age  limit." 

The  court,  in  directing  a  verdict  for  plain- 
tiff for  the  amount  claimed,  said  in  part: 
"The  plaintiff  claims  that  it  is  entitled  to 
recover  in  this  case,  notwithstanding  that 
provision  in  the  policy,  for  the  reason  that, 
under  other  provisions  of  the  policy,  the 
insurance  company  assumed  the  defense  and 
took  charge  of  the  defense,  and  agreed  that 
it  would  defend  against  the  suit  of  Sofus 
Lund,  and  that  by  so  doing  it  has  ren- 
dered itself  liable  where  it  might  not  other 
wise  be  liable.  In  other  words,  the  con> 
tention  of  the  plaintiff  is  that  it  could 
not  affirm  the  contract  in  part — ^that  is,  the 
contract  in  the  policy  of  insurance — ^and 
repudiate  it  in  other  parts;  and,  as  I  say, 
it  is  unnecessary  to  review  before  you  my 
findings  in  that  regard,  but  I  hold  that  the 
contention  of  counsel  for  plaintiff  is  the 
correct  contention,  and  that  this  defendant, 
having  been  fully  advised  of  the  facts  per- 
taining to  this  injury  and  of  the  employ- 
ment of  Sofus  Lund,  and  having  agreed 
thereafter  to  defend,  having  actually  de- 
fended and  taken  charge  of  that  case  and 
condilcted  it,  cannot  now  be  heard  to  say 
that  it  is  not  liable  for  the  amount  of  the 
policy  under  which  it  was  acting." 

Judgment  having  been  entered  upon  the 
directed  verdict,  defendant  brings  the  case 
to  this  court  for  review,  by  writ  of  error. 

Mr.  Fred  Ij.  Vandeveer,  for  plaintiff  in 
error : 

The  question  as  to  whether  or  not  a  boy 
was  employed  illegally  as  to  age  and  nature 
of  work  was  a  question  for  the  jury. 

Sterling  v.  Union  Carbide  Co.  142  Mich. 
284,  105  N.  W.  755;  Braasch  v.  Michigan 
Stove  Co.  147  Mich.  676,  111  N.  W.  197: 
Dalm  V.  Bryant  Paper  Co.  157  Mich.  551, 
122  N.  W.  257. 

The  insurance  company  could  not  deter- 
mine whether  or  not  the  manufacturing 
company  had  violated  the  law. 

By  hiring  its  own  counsel  and  silently 
inviting  the  insurance  company's  counsel 
to  continue  to  represent  its  interests,  the 
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manufacturing  company   is  estopped  from 
asserting  this  liability. 

Truesdail  v.  Ward,  24  Mich.  117 ;  Meister 
V.  Birney,  24  Mich.  435;  Heyn  v.  O'Hagen, 
60  Mich.  150,  26  N.  W.  861;  Northern  Mich- 
igan  Lumber  Co.  v.  Lyon,  95  Mich.  584,  55 
N.  W.  438 ;  Maxwell  v.  Bay  City  Bridge  Co. 
41  Mich.  453,  2  N.  W.  639;  -Gorham  v. 
Arnold,  22  Mich.  247;  Palmer  v.  Williams, 
24  Mich.  328,  14  Mor.  Min.  Rep.  679; 
Frank  Unnewehr  Co.  v.  Standard  Life  & 
Acci.  Ins.  Co.  99  C.  C.  A.  490,  176  Fed.  16. 

Messrs.  Nims,  Erwln,  Vanderwerp,  St 
Foote,  for  defendant  in  error. 

Defendant  was  required  at  the  time  dam- 
age suit  was  brought  to  decide  for  itself 
whether  it  was  liable  for  the  injury  under 
the  terms  of  its  policy. 

Tozer  v.  Ocean  Acci.  &  Guarantee  Corp. 
94  Minn.  478,  103  N.  W.  609;  Royle  Min. 
Co.  V.  Fidelity  &  C.  Co,  126  Mo.  App.  104, 
103  S.  W.  1098;  Glove  Nav.  Co.  v.  Mary- 
land  Casualty  Co.  39  Wash.  299,  81  Pac. 
826;  11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1.3;  Employer's  Liability  Assur.  Corp.  r. 
Chicago  &  B.  M.  Coal  &  Coke  Co.  73  C.  C. 
A.  278,  141  Fed.  902;  Glens  Falls  Portland 
Cement  Co.  v.  Travelers'  Ins.  Co.  11  App. 
Div.  411,  42  N.  Y.  Supp.  286. 

Defendant's  election,  once  being  made, 
with  knowledge  of  the  facts,  was  final. 

15  Cyc.  Law  &  Proc.  p.  262. 

Brooke,  J.,  delivered  the  opinion  of  the 
court : 

It  will  be  noted  that  the  learned  circuit 
judge  directed  a  verdict  against  defendant, 
upon  the  ground  that,  being  fully  advised 
of  tlie  facts  as  to  the  employment  and  in- 
jury of  Lund,  it  elected  to  assupie  the  de- 
fense of  the  action,  instead  of  repudiating 
its  liability.  This  direction  assumes,  first, 
that  the  duty  of  election  rested  upon  de- 
fendant, and,  secondly,  that  in  participat- 
ing in  the  defense,  it  indicated  an  election 
to  be  bound,  despite  the  limitations  of  its 
liability,  under  its  contract  with  plaintiff. 
That  contract  provided,  among  other  things, 
that  if  thereafter  any  suit,  even  if  ground- 
less, should  be  brought  against  the  assured 
to  recover  damages  on  account  of  such  in- 
juries as  are  covered  by  the  policy,  the  com- 
pany would,  at  its  own  cost,  defend  against 
such  suit  in  the  name  and  on  behalf  of  the 
assured. 

It  is  clear,  therefore,  that  it  was  the  duty 
of  the  defendant  to  appear  for  the  insured 
and  undertake  the  defense  of  the  case  in  the 
first  instance.  Had  a  judgment  been  ren- 
dered under  the  original  declaration,  de- 
fendant's liability  und^r  its  policy  would 
liave  been  certain.  As  soon  as  the  aitiend- 
ment  to  the  declaration  which  charged  the 
breach  of  a  statutory  duty,  not  covered  by 
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the  policy,  was  received  by  the  defendant, 
it  at  once  notified  plaintiff  of  the  situation, 
and  called  attention  to  the  fact  that,  if  the 
asanred  should  be  held  liable  upon  that 
ground,  it  would  not  pay  the  judgment. 
Plaintiff  must  be  held  to  have  acted  there- 
after with  full  knowledge  of  defendant's 
attitude  as  to  liability.  By  its  silence  and 
subsequent  participation,  through  its  coun- 
sel, in  the  defense  of  the  action,  it  acqui- 
esced therein.  It  is  quite  clear  that  defend- 
ant could  not,  with  safety  to  itself,  have 
repudiated  liability  under  the  policy.  If 
Lund  succeeded  in  recovering  under  his  al- 
legations of  common-law  liability,  defendant 
was  liable. 

Under  the  amendment,  defendant  could 
not,  as  a  matter  of  law,  determine  for  itself 
whether  or  not  the  assured  had  employed 
Lund  at  labor  dangerous  to  life  and  limb,  in 
violation  of  the  statute.  That  contention 
raised  a  question  of  fact  for  the  determina- 
tion of  the  jury,  as  we  have  repeatedly  held. 
Sterling  v.  Union  Carbide  Co.  142  Mich.  284, 
105  N.  W.  755;  Braasch  v.  Michigan  Stove 
Co.  147  Mich.  676,  111  N.  W.  197 ;  Dalm  v. 
Bryant  Paper  Co.  157  Mich.  550,  122  N.  W. 
257. 

The  case  here  considered  is  readily  distin- 
f^uishable  from  the  case  of  Tozer  v.  Ocean 
Acci.  &  Guarantee  Corp.  94  Minn.  478,  103 
N.  W.  509,  cited  and  relied  upon  by  plain- 
tiff. In  that  case,  after  investigation,  the 
insurance  company  advised  the  assured  he 
was  not  liable,  and  itself  "accepted  the  con- 
trol and  defense  of  the  action  in  the  full 
belief  on  the  part  of  both  respondent  and 
appellant  that  the  claim  so  made  against  re- 
spondent was  a  loss  within  the  terms  of  the 
policy;  that  with  full  knowledge  of  the  na- 
ture and  character  of  the  claim,  appellant 
assumed  the  defense  of  the  action,  and  em- 
ployed an  attorney  who  conducted  the  de- 
fense in  the  name  of  plaintiff,  as  provided 
by  the  contract.  .  .  .  Relying  upon  such 
course  of  conduct,  respondent  changed  his 
attitude  in  respect  to  the  case,  and,  instead 
of  reserving  to  himself  the  right  to  select 
his  own  counsel,  conduct  a  trial,  or  make 
a  settlement,  he  turned  over  to  appellant 
the  entire  matter."  It  was  properly  held 
tliat  the  insurance  company,  by  its  conduct, 
had  estopped  itself  from  denying  liability. 
No  such  situation  is  presented  by  the  case 
at  bar.  Plaintiff  herein  was  seasonably  ad- 
vised*of  the  position  of  the  insurer  upon  the 
question  of  liability.  It  was  not  misled  by 
any  act  of  the  insurer  into  surrendering 
control  of  the  litigation  or  refusing  to  make 
a  settlement  of  the  claim.  It  had  ample 
opportunity  to  do  either  after  receipt  of  de- 
fendant's letter  defining  its  position.  More- 
over, it  did  not  surrender  the  defense  of  the 
action  to  the  insurance  company.  It  re- 
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tained  its  personal  counsel  to  appear  and 
assist  in  its  defense  at  the  trial. 

The  other  cases  cited  by  plaintiff,  viz., 
Royle  Min.  Co.  v.  Fidelity  &  C.  Co.  126 
Mo.  App.  104,  103  S.  W.  1098;  Globe  Nav. 
Co.  V.  Maryland  Casualty  Co.  39  Wash.  299, 
81  Pac.  826,  and  Glens  Falls  Cement  Co.  v. 
Travelers'  Ins.  Co.  11  App.  Div.  411, 42  N. 
Y.  Supp.  285,  have  been  examined,  but,  in 
our  opinion,  are  not  applicable  to  the  facts 
as  they  exist  in  the  instant  case. 

The  case  of  Frank  Unnewehr  Co.  y.  Stand- 
ard Life  &  Acci.  Ine.  Co.  99  C.  C.  A.  490, 
176  Fed.  16,  is,  as  to  the  facts,  very  similar 
to  the  case  at  bar.  There  the  defense  to  the 
suit  brought  by  the  boy  was  conducted 
jointly  by  the  attorneys  of  plaintiff  and  de- 
fendant, but  without  prejudice  to  the  rights 
of  either.  A  judgment  was  recovered  by  the 
boy,  which  the  plaintiff  paid,  and  the  de- 
fendant refused  to  reimburse  plaintiff.  It  is 
urged  by  plaintiff  herein  that  the  case  is  to 
be  distinguished  from  the  case  at  bar,  be- 
cause there  was  an  express  agreement  ''that 
the  defense  to  the  suit  brought  by  the  boy 
was  conducted  jointly  by  the  attorneys  of 
plaintiff  and  defendant,  but  without  preju- 
dice to  the  right  of  either."  We  are  unable 
to  make  the  distinction.  By  its  silence  on 
receipt  of  the  letter,  and  its  subsequent  ac- 
tion in  assisting  in  the  defense,  it  must  be 
held  to  have  accepted  tlie  terms  proposed  by 
the  defendant  in  its  letter  of  notification. 

The  judgment  is  reversed,  and,  inasmuch 
as  there  is  no  disputed  question  of  fact, 
there  will  be  no  new  trial. 


NEW  JERSEY   COURT    OP   ERRORS 
AND  APPEALS. 

FRANK  LAKE  et  al.,  Respts., 

V. 

JOSEPHINE   T.   WEAVER  et  al.,   Appts. 
(76  N.  J.  Eq.  280,  74  Atl.  451.) 

Deed  —  premiinptlon  of  acceptance. 

1.  When  a  deed  of  conveyance  duly  de- 
livered by  the  grantor  has  remained  for  a 
long  period  of  years  in  the  possession  of 
the  grantee,  its  acceptance,  nothing  appear- 
ing to  the  contrary,  will  be  inferred;  and 
a  like  inference  arises  where  the  deed  was 
for  the  benefit  of  the  grantee. 

Headnotes  by  Garrison,  J. 

Note.  —  Effect  of  destruction  or  cancela^ 
tion,  or  redelivery  to  grantor  for  that 
purpose,  of  delivered  but  unrecorded 
'deed. 

The  various  pliascs  of  tins  question  arc 
fully  discussed  in  the  note  to  ilathcson  v, 
Matheson,  18  L.R.A.(N.S.)   1107,  where  the 
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Vendor  und  purchaser  —  revesting  title 
^how  effected. 

2.  The  title  to  land,  if  once  vested  in  a 
grantee  by  the  acceptance  of  a  valid  deed 
of  conveyance,  cannot,  in  legal  contempla- 
tion, be  revested  by  the  grantee  in  the 
gi'antor  or  his  heirs,  save  by  an  appropriate 
documentary  act.  In  the  absence  of  such 
an  act,  the  fact  that  the  deed  ^as  not  re- 
corded, or  that  it  was  lost,  is  inefTectual 
either  to  devest  the  legal  estate,  or  to  re- 
vest it  in  those  who  appear  as  owners  of 
record. 

Kstoppel  —  declarations  not   inducing 
action. 

3.  Admissions  or  declarations  of  the  hold- 
er of  the  legal  title  to  land,  that  have  not 
induced  any  action  or  inaction  in  other 
claimants,  or  worked  any  change  in  their 
status,  do  not  constitute  an  estoppel. 

(November  16,  1909.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  in  favor  of  com- 
plainants in  a  suit  brought  to  establish  title 
to  certain  real  estate.     Reversed. 

The  facts  are  stated  in  an  opinion  de- 
livered by  Gabbison,  V.  C,  on  rehearing  in 
the  chancery  court,  which  was  as  follows: 

"In  an  opinion  filed  on  the  16th  day  of 
May,  1908,  I  formulated  the  issues  and  an- 
nounced my  conclusions  in  this  cause. 

"This  cause  has  been  before  the  court  for 
a  long  time;  the  first  testimony  therein  hav- 
ing been  taken  at  Trenton  on  the  31th  of 
December,  1906. 

"Among  the  matters  offered  in  evidence  at 
a  hearing  held  January  28,  1908,  was  the 
deposition  of  one  George  A.  Bourgeois,  tak- 
en on  the  11th  of  January,  1908.  This  dep- 
osition was  taken  at  the  instance  of  the  com- 
plainants. Among  the  objections  made  on 
behalf  of  the  defendant  to  the  admission  of 
this  deposition  was  that  it  appeared  that 
Mr.  Bourgeois  was,  at  the  time  of  the  com- 
munications and  transactions  alluded  to  in 
his  testimony,  the  solicitor  and  counsel  of 
Mrs.  Josephine  T.  Weaver,  and  that,  by  the 
familiar  rule  which  protects  the  communi- 
cations of  clients,  her  communications  to 
him  were  privileged  and  protected.  The 
court  thereupon  considered  all  of  the  evi- 
dence which  had  been  taken  at  that  hearing 
upon  the  matter,  and,  not  finding  any  in 
which  Mrs.  Weaver  had  waived  her  privi- 


lege, ruled  that  the  deposition  was  not  ad- 
missible. Therefore,  at  the  time  the  court 
decided  the  case,  there  was  no  testimony, 
excepting  that  given  by  Mrs.  Weaver  upon 
the  witness  stand,  as  to  the  transactions  be- 
tween her  and  Theodore  at  the  time  that  she 
received  the  deed  in  question,  wliich  deed 
having  been  lost,  the  defendants  took  the 
proceedings  to  have  it  established  under  the 
statute,  which  are  sought  to  be  enjoined  in 
this  suit  by  this  bill. 

"The  complainant,  after  the  filing  of  my 
opinion  of  May  16,  1908,  petitioned  the 
court  for  a  rehearing,  which  was  granted 
and  has  now  been  held.  At  that  rehearing 
it  developed  that  the  testimony  taken  at 
Trenton  on  December  11,  1906  (overlooked 
by  all  of  the  parties  and  by  the  court  at  the 
time  that  the  admissibility  of  the  Bourgeois 
deposition  was  being  discussed),  contained 
many  references  by  Josephine  T.  Weaver  to 
the  matter  in  liand.  It  is  shown  in  that 
testimony  that  Mrs.  Weaver,  upon  being  in- 
terrogated by  her  counsel  as  to  why  she 
had  admitted  in  the  specific  performance 
suit  brought  against  her  by  the  Whites,  that 
one  third  of  the  property  was  owned  by  the 
children,  answered  that  it  was  because  of 
advice  given  to  her  by  Mr.  Bourgeois,  and 
she  assumed  to  recite  the  language  that  he 
used  to  her  in  giving  her  that  advice,  saying 
that  he  told  her  that  if  the  deed  was  lost. 
as  she  said  it  was,  her  rights  were  all  lost, 
that  she  had  no  rights,  that  they  were  lost, 
and  that,  acting  under  that  advice,  she  ad- 
mitted that  the  children  had  a  third  inter- 
est. 

"The  Bourgeois  deposition,  dealing  with 
this  matter  of  the  failure  to-  set  up  the 
rights  of  Mrs.  Weaver  under  the  deed  of  her 
son  to  her  in  the  specific  performance  case, 
states  that  the  reason  Nvas  that  she  told  him 
(Bourgeois)  that  this  deed,  which  she  ex- 
hibited to  him,  was  given  to  her  by  her  son 
for  no  consideration  whatever;  that  she  had 
givcim  nothing  for  it;  that  she  held  it  for 
the  children  of  Tlieodore,  and  had  no  other 
interest  in  it;  and  that,  under  the  circum- 
stances, he  advised  her  that  there  was 
no  necessity  for  her  to  set  it  up  in  the  spe- 
cific performance  case. 

"Since  the  entire  case,  as  dealt  with  bv 
me  heretofore,  rested  upon  the  testimony  of 


earlier  cases  will  be  found  collected.  Since 
the  preparation  of  that  note,  it  was  held 
in  Lutz  V.  Matthews,  37  Pa.  Super.  Ct.  354, 
where  the  grantee  in  the  presence  of  the 
grantor  burned  his  deed,  that  "in  general 
an  estate  once  vested  cannot  be  dovested  by 
mere  annulment  or  cancelation  of  the  deed; 
the  cancelation  is  but  the  destruction  of  the 
evidence  of  title,  not  the  annulment  of  the 
title  itself."  , 

To  the  same  effect  is  a  dictum  in  Clark 
34  L.R.A.(N.S.) 


V.  Creswell,  112  Md.  339,  76  Atl.  579,  in 
which  the  specific  question  was  the  effect 
of  an  alteration  in  a  deed,  made  by  the 
grantor  after  its  delivery. 

In  Svanda  v.  Svanda,  86  Neb.  203,  12.5 
N.  W.  585,  it  was  held  that  after  a  deed 
had  been  delivered,  its  subsequent  procure- 
ment and  destruction  by  the  grantor,  with- 
out the  knowledge  and  consent  of  the  gran- 
tee, would  not  affect  the  title  passed  there- 
by, J.  A.  C. 
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Mrs.  Weaver,  and  since  the  testimony  of 
Mr.  Bourgeois,  an  impartial  and  credible 
witness,  shows  that  her  testimony  is  false, 
I  propose  to  reverse  my  finding  of  fact. 

"I  now  find  that  Mrs.  Weaver  received 
this  deed  under  circumstances  which  made 
it  optional  with  her  (as  I  heretofore  held 
in  the  partition  suit,  White  v.  Smith,  72 
N.  J.  :^.  697,  65  Atl.  1017)  whether  she 
would  take  it  or  not,  and  I  find  that  she 
did  elect,  hs  shown  by  the  Bourgeois  testi- 
mony, not  to  take  it,  and  that,  by  her  ac- 
tions and  conduct,  she  did,  in  every  way 
that  was  possible  except  by  actually  draw- 
ing a  ^eed  from  herself  to  the  children,  and 
putting  that  on  record,  vest  the  title  in  the 
children.  In  other  words,  the  title  descend- 
ed to  the  children  on  the  record.  If  she 
withheld  the  deed  from  record,  the  record 
wpuld  vest  the  title  in  them.  She  did  with- 
hold the  deed  from  record;  she  stated  that. 
She  practically  shows  that,  whatever  her 
rights  were,  she  was  making  a  gift  to  the 
children,  or,  at  least,  not  claiming  any 
rights  herself,  which  resulted  in  a  gift  to 
the  children,  or  resulted  in  the  children  get- 
ting the  title;  and  I  now  find  the  very  state 
of  mind  exhibited  by  her  own  conduct, 
which,  without  the  Bourgeois  testimony,  I 
failed  to  find  in  the  suit. 

"I  will  advise  a  decree  that  the  defendant 
Josephine  T.  Weaver  is  enjoined  from  pro- 
ceedings to  have  this  deed  established  of 
record  under  the  statute,  and  that  Josephine 
T.  Weaver  has  no  interest  in  the  one  third 
of  the  proceeds  realized  in  the  partition 
suit,  which  therein  nominally  go  to  the  com- 
plainants in  this  suit,  and  that  the  com- 
plainants in  this  suit  may  apply  therein  for 
their  rights,  upon  notice  to  the  defendants. 

"The  foregoing  was  the  oral  statement  of 
the  court  in  deciding  the  case  at  the  conclu- 
sion of  the  rehearing. 

"Having  been  notified  of  the  taking  of  an 
appeal,  I  think  ii  proper  to  add  a  brief 
statement  for  the  purpose  of  making  the 
grounds  of  my  decision  more  easily  under- 
stood. 

"I  do  not  think  it  necessary  to  restate  the 
facts,  in  view  of  the  two  previous  state- 
ments reported  in  White  v.  Smith,  supra, 
and  Lake  v.  Weaver,  —  N.  J.  Eq.  — ,  70 
Atl.  81.  I  desire  to  add,  however,  the  imr 
pression  which  I  think  is  apparent  in  my 
previous  dealings  with  this  evidence,  which 
I  obtained  from  Mrs.  Weaver's  manner,  and, 
to  some  extent,  from  her  own  testimony, 
and  that  was  that  she  wns  not  willingly  as- 
serting any  claim  under  the  deed  from  her 
son  to  herself,  but  was,  so  to  speak,  permit- 
ting herself  to  be  used  to  establish  a  legal 
position  outside  of  and  unconnected  with 
her  own  volition.  Her  conduct  with  respect 
to  the  deed  itself  was  in  accordance  with 
34  L.R.A.(N.S.)  32 


this  attitude.  She  did  not  record  it,  and 
no  longer  had  it  in  her  possession,  and  my 
impression  always  was  that  she  had  volun- 
tarily destroyed  it.  Even  before  the  admis- 
sion of  the  Bourgeois  deposition,  I  could 
not  escape  the  conviction  that  Mrs.  Weaver, 
from  the  date  of  the  deed,  in  1889,  to  1905, 
when  the  application  to  establish  the  lost 
deed  was  made — a  period  of  sixteen  years — 
did  not  intend  to  take  any  personal  advan- 
tage of  the  deed;  but  in  the  absence  of  any 
clear  legal  proof  that  this  conduct  was  the 
result  of  an  executed  purpose  to  thereby 
make  a  gift  to  the  children  of  her  son  (the 
grantor  in  the  deed),  I  decided  that  her  le- 
gal rights  prevailed,  and  I  do  not  now  de- 
cide that  such  legal  rights  fail  because  she 
must  be  considered  a  trustee.  I  am  aware 
of,  and  give  full  weight  to,  the  decisions  in 
our  state  to  the  contrary.  I  do  not  in- 
tend by  this  decision  to  abate  at  all  from 
the  rule  established  in  this  state,  that  a 
conveyance  upon  an  expressed  considera- 
tion, with  the  uses  declared  in  favor  of  the 
grantee,  is  protected,  under  the  statute  of 
frauds,  froAi  attack  by  oral  proof  on  the 
part  of  the  grantor.  This  rule  I  consider  to 
be  too  well  settled  to  require  citation. 

"If,  however,  the  alleged  trust  in  this  ease 
is  to  receive  any  consideration,  and  the  de- 
cision be  not  put  upon  the  ground  upon 
which  I  put  it,  the  complainants  could  pre- 
vail without  infringing  upon  the  rule  just 
stated.  There  is  nothing  to  prevent  one  who 
is  a  trustee  under  an  oral  trust,  unprovable 
under  the  statute  of  frauds,  from  volun- 
tarily executing  such  a  trust;  and  after 
such  execution,  the  court  will  not  interfere. 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1169, 
note  5. 

"Giving  to  the  Bourgeois  deposition  the 
controlling  weight  to  which,  by  reason  of 
the  character  of  the  witness  and  his  abso- 
lute impartiality,  it  is  entitled,  it  establish- 
es that  Mrs.  Weaver  informed  him  she  had 
no  interest  in  this  property,  was  a  dry  trus- 
tee, and  was  thereupon  advised  by  him  that, 
under  the  circumstances,  the  deed  which 
she  exhibited  to  him  was  of  no  consequence 
or  moment. 

"In  the  very  suit  then  in  hand  she  assert- 
ed the  ownership  by  the  children  of  her  son, 
the  grantor  in  the  deed,  of  the  very  lands 
described  in  the  deeds,  and,  at  or  about 
that  time,  the  deed  finally  disappears, — de- 
stroyed, as  I  have  before  stated,  I  believe, 
by  her. 

"The  proper  finding  upon  this  state  of 
facts  would  be  that  she  had  executed  the 
trust.  If  she  recorded  the  deed,  and  the  le- 
gal title  was  vested  in  her,  she  was  a  dry 
trustee.  If  she  desired  then  to  execute  the 
trust, — which  was  ^ot  enforceable  against 
her  because  of  the  absence  of  a  writing, — 
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she  would  have  to  execute  a  deed  or  declara- 
tion of  trust  to  the  children  aforesaid;  hut 
her  purpose  to  execute  the  trust  and  vest 
the  title  in  the  children  would  be  just  as  ef- 
fectually accomplished,  without  any  expense 
or  trouble,  by  merely  destroying  the  paper 
evidencing  the  legal  title  in  herself. 

"It  was  an  immaterial  detail,  therefore, 
excepting  only  the  matter  of  expense,  wheth- 
er she  recorded  this  deed  and  made  one  back 
to  the  children,  or  whether  she  destroyed 
the  deed,  and  thereby  just  as  effectually 
caused  the  title  to  be  in  the  children.  The 
children,  by  the  operation  of  law,  held  the 
title  to  this  property,  unless  the  deed  from 
their  father  to  Mrs.  Weaver  was  effective. 

"Her  conduct  therefore  at  that  time  was 
an  effective  execution  of  the  trust,  and  the 
fact  that  the  same  was  not  enforceable 
against  her  is  now  negligible. 

"But,  as  before  stated,  I  think  exactly  the 
same  finding  will  result  by  considering  her 
in  the  position  of  a  donor  whose  gift  was 
completely  executed,  and  will  not  now  be 
undone. 

"While  only  her  own  testimony  was  usa- 
ble to  discover  the  facts,  I  was  constrained, 
unwillingly,  as  appears  by  my  statement  at 
the  time,  to  find  that  she  might  hold  this 
otherwise  voluntary  deed,  as  a  mortgage.  I 
could  not  even  then  escape  the  conviction 
that  from  the  time  she  obtained  the  deed 
as  aforesaid,  and  for  the  sixteen  years  which 
followed,  her  intention  had  always  been  to 
take  no  advantage  under  the  deed,  and  to 
give  the  benefit  of  the  property  to  the  chil- 
dren of  her  son;  but  I  haid  not,  up  to  the 
time  of  the  admission  of  the  testimony  of 
Bourgeois,  any  sufficient  proof  upon  which 
to  rest  my  conviction  of  what  the  situation 
really  was.  That  evidence,  in  my  view, 
clears  up  the  whole  case.  It  shows  that 
Mrs.  Weaver  never  intended  to  claim  any- 
thing under  the  deed  given  her  by  her  son; 
that  therefore  she  refrained  from  recording 
it;  that,  when  ever  legal  and  moral  ne- 
cessity called  upon  her  to  honestly  state  the 
facts  and  her  intention  or  claim  (namely,  in 
the  specific  performance  case  of  the  Whites 
against  her),  she  not  only  negatived  her  own 
claim  by  not  setting  it  up,  but  affirmatively 
set  up  that  the  right,  title,  and  interest 
were  in  the  children  of  her  son.  At  that 
time,  with  full  knowledge  of  the  facts,  with 
the  necessity  for  her  to  declare  her  inten- 
tion, with  the  deed  in  her  possession,  and 
able  counsel  at  her  elbow,  she  disclosed,  in 
my  view,  her  intention  and  determination, 
which  was  to  refrain  from  claiming  any- 
thing personally  beneficial  to  herself  by  rea- 
son of  the  deed,  and  to  thereby  give  to  the 
children  of  her  son  the  property  in  question. 
Immediately  thereafter  the  deed  disap- 
peared. 
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"I  think  it  entirely  clear  that  she  must 
be  held  to  have  effectually  given  (in  conso- 
nance, as  I  believe,  of  her  original  intention 
never  to  take)  the  property  in  question. 

"The  decree  will  be  along  the  lines  above 
indicated."    [—  N.  J.  Eq.  — ,  73  Atl.  62.] 

Messrs.  Melosh  A  Morten,  with  Mr. 
Gilbert  Collins,  for  appellants. 

Mr.  J.  J.  Crandall,  for  respondents: 

When  partition  is  made  in  chancery,  the 
whole  right  of  a  defendant,  legsCl  and  equi- 
table, must  be  fully  disclosed  by  the  plead- 
ings, and  when  they  are  disclosed,  parties 
are  in  all  respects  to  be  bound,  secundum 
allegata,  unless  disputed.  « 

Lucas  V.  King,  10  N.  J.  Eq.  277;  Free- 
man, Cotenancy,  499;  Wigmore,  Ev.  §  2590. 

Josephine  cannot  make  collateral  attack 
on  the  specific  performance  proceedings,  and 
set  up  a  right  contrary  to  the  facts  of  her 
answer  adjudged  to  be  true. 

Washington,  A.  &,  G.  Steam  Packet  Co. 
V.  Sickles,  5  Wall.  580,  18  L.  ed.  650; 
Washington,  A.  &  G.  Steam  Packet  Co.  v. 
Sickles,  24  How.  333,  16  L.  ed.  650;  Wood 
V.  Jackson,  8  Wend,  10,  22  Am.  Dec.  603; 
Lawrence  v.  Hunt,  10  Wend.  80;  26  Am. 
Dec.  539;  Phillips,  Ev.  Cowen  &  Hill's  notes, 
p.  2,  121;  Lea  v.  Lea,  99  Mass.  493,  96  Am. 
Dec.  772 ;  Burlen  v.  Shannon,  99  Mass.  200, 
96  Am.  Dec.  733. 

The  proceedings  in  partition  settled  rights 
between  codefendants,  just  as  effectually  as 
between  complainant  and  defendant. 

Lucas  V.  King,  10  N.  J.  Eq.  277 ;  Freeman, 
Cotenancy,  499;  Wigmore,  Ev.  §  2590. 

Garrison,  J.,  delivered  the  opinion  of  the 
court: 

In  the  view  that  we  take  of  this  case  it 
is  not  necessary  to  determine  whether  the 
deposition  of  Mr.  Bourgeois  as  to  the  state- 
ments made  to  him  by  Mrs.  Weaver  was 
properly  admitted  in  evidence,  or  to  decide 
whether  she  in  fact  stated  to  him  that  her 
son,  Theodore,  had  made  the  deed  to  her  to 
protect  his  children,  and  that  she  was  to 
hold  the  deed  for  the  children,  and  had  no 
interest  in  it  excepting  to  see  that  Theo- 
dore's children  got  their  father's  share  of 
the  farm.  For  the  purposes  of  this  appeal, 
it  may  be  assumed  not  only  that  Mrs. 
Weaver  made  all  of  these  statements,  but 
also  that  they  correctly  represented  her  un- 
derstanding of  the  transaction  and  her  at- 
titude and  intentions  with  respect  thereto 
from  the  day  the  deed  was  delivered  to  her 
down  to  the  day  that  its  loss  was  discov- 
ered. Assuming  all  of  this  to  be  so,  the 
salient  fact  remains  that  in  1889  Theodore 
S.  Weaver  executed  and  delivered  to  his 
mother,  Josephine  T.  Weaver,  the  deed  in 
question,  which  remained  in  her  possession 
until  its  loss  in  1003,  during  all  of  which 
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period  the  legal  title  (which  must  hare  re- 
sided somewhere)  was  in  one  or  the  other 
of  the  parties  to  the  said  deed.  If  the  title 
remained  in  Theodore,  it  is  now  in  his  heirs ; 
if  it  passed  to  Josephine,  she,  notwithstand- 
ing the  disappearance  of  the  deed,  still  holds 
the  title,  subject  to  such  trusts  only  as  are 
enforceable  under  the  statute  of  frauds. 
Wherever,  in  fine,  the  legal  title  was  from 
the  time  of  the  delivery  of  the  deed  to  that 
of  its  disappearance,  there  it  now  is.  Hence, 
in  our  judgment,  to  decide  where  the  title 
was  during  that  period  is  to  decide  this 
case. 

The  question  that  is  thus  fundamental  is 
essentially  one  of  fact,  and  resolves  itself  in- 
to the  single  inquiry  whether  the  deed  that 
was  delivered  by  Theodore  to  his  mother 
was  accepted  by  her;  or,  perhaps,  the  ques- 
tion is  still  narrower,  viz.,  whether,  after 
such  a  lapse  of  time,  acceptance  of  the  deed 
as  of  the  date  of  its  delivery  will  not  be 
inferred,  unless  some  stronger  inference 
points  to  the  opposite  conclusion. 

That  there  was  a  good  delivery  of  the 
deed  is  not  questioned,  nor  is  it  even  sug- 
gested in  proof  or  in  argument  that,  at 
the  time  of  its  delivery,  Mrs.  Weaver  re- 
fused to  accept  it,  or  that  she  had  any  con- 
ceivable motive  for  so  doing. 

On  the  contrary,  her  understanding  that 
the  deed  was  delivered  to  her  in  the  inter- 
est and  for  the  protection  of  her  gprandchil- 
dren  afforded  the  strongest  possible  motive 
for  accepting  it,  so  strong,  indeed,  as  both 
upon  reason  and  principle  to  assimilate  the 
transaction  with  those  in  which  acceptance 
is  to  be  inferred  from  the  beneficial  charac- 
ter of  the  conveyance.  If,  however,  the 
grantee's  understanding  of  the  purposes  for 
which  the  deed  was  delivered  to  her  is  to  be 
ignored,  because  not  legally  manifested,  then 
the  deed  for  which  no  consideration  passed 
was,  in  such  legal  point  of  view,  a  gift,  and 
would,  without  doubt,  have  been  so  treated 
if  attaclced  by  the  creditors  of  the  grantor. 
From  whichever  standpoint  therefore  the 
transaction  be  viewed,  it  was  one  to  which 
the  inference  of  the  acceptance  of  a  benefit 
is  applicable.  It  has  been  held  that  the  de- 
livery of  a  deed  to  a  third  person  passed  ti- 
tle eo  instanti,  upon  the  ground  that,  noth- 
ing appearing  to  the  contrary,  it  is  to  be  in- 
ferred that  a  grantee  accepts  what  is  for 
his  benefit.  Jones  v.  Swayze,  42  N.  J.  L. 
279. 

Traurig  v.  Gelb,  76  N.  J.  L.  825,  70  Atl. 
352,  in  which  the  court  of  errors  and  ap- 
peals cited  Jones  v.  Swayze  as  authority  for 
"the  rule  that  the  law  will  presume  that  a 
man  accepts  what  is  for  his  benefit,"  was 
a  case  in  which  delivery  was  made  to  the 
grantee  directly,  and  not  to  a  third  person; 
and  it  must  be  that  the  inference  that  ob- 
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tains  when  the  grantee  is  not  present  and  is 
not  informed  will  a  fortiori  apply  when  he 
is  both  present  and  acquainted  with  the 
contents  of  the  deed,  and  takes  it  into  his 
possession.  Cases  illustrative  of  this  rule 
are  collected  in  9  An.  &  Eng.  Enc.  Law, 
p.  162.  See  also  Matheson  v.  Matheson,  139 
Iowa,  511,  18  L.R.A.(N.8.)  1167,  117  N.  W. 
755. 

In  addition  to,  or,  if  need  be,  quite  inde- 
pendently of,  the  foregoing  consideration, 
the  fact  that  Mrs.  Weaver  retained  the  deed 
for  fourteen  years  after  its  delivery  to  her 
by  her  son  raises  an  inference  of  her  having 
accepted  the  deed  that  can  hardly  be  said 
to  be  weakened,  and  that  certainly  is  not 
overcome,  by  the  fact  that  she  did  not  give 
publicity  to  a  family  matter  by  spreading 
the  deed  on  the  public  records.  The  declara- 
tions of  the  grantee  that  Theodore's  share 
belonged  to  his  children,  while  evidential  of 
the  purpose  for  which  the  deed  was  made 
to  and  held  by  her,  have  no  bearing  upon  the 
question  as  to  where,  upon  an  uncontrovert- 
ed  state  of  facts,  the  legal  title  resided. 
The  inference  of  acceptance  arising  from 
lapse  of  time  and  the  other  circumstan- 
ces adverted  to  is  so  strong  and  so  entire- 
ly unrebutted  that  the  only  conceivable  hy- 
pothesis at  all  consistent  with  the  retention 
of  the  title  by  Theodore  during  the  fourteen 
years  that  followed  his  delivery  of  the  deed 
is  that  during  all  of  such  period  such  instru- 
ment remained  in  a  sort  of  escrow,  so  that 
the  legal  title  did  not  pass  under  it  until 
the  happening  of  some  event  or  the  perform- 
ance of  some  condition.  Such  hypothesis, 
however  aptly  it  may  account  for  the  con- 
duct of  the  parties,  runs  directly  counter  to 
the  imperative  rule  that  a  deed  cannot  be  in 
escrow  with  its  grantee.  The  soundness  of 
Chief  Justice  Beasley's  exposition  of  this 
subject  in  State  v.  Thatcher,  41  N.  J,  L.  403. 
32  Am.  Rep.  225,  has  never  been  questioned 
in  this  state.  The  rule  everywhere  is  that 
the  delivery  of  a  deed  to  its  grantee  cannot' 
be  in  escrow,  but  is,  regardless  of  such  pur- 
pose, a  good  delivery  of  the  deed.  11  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  333,  "Escrow;"  16 
Cj'c.  Law  &  Proc.  p.  560,  "Escrows." 

The  stability  of  all  titles  to  land  rests  at 
bottom   upon   this   rule. 

The  conclusion  therefore  seems  to  us  to 
be  irresistible  that  from  1889  to  1903  the 
legal  title  to  Theodore's  interest  in  the  farm 
was  in  the  grantee  of  his  deed,  viz.,  Jose- 
phine T.  Weaver,  the  appellant.  This  con- 
clusion must  also  have  been  assumed  by  the 
learned  vice  chancellor  before  he  could  con- 
sistently regard  Mrs.  Weaver  in  the  light  of 
a  donor  of  such  interest,  for  when  he  says 
that  Mrs.  Weaver  "was  making  a  gift  to  her 
children,"  and  was  "in  the  petition  of  a  don- 
or  whose   gift   was   completely   executed," 
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lie  wns  in  effect  assuming  her  acceptance  of 
the  deed,  without  which  she  would  have  had 
nothing  to  donate^  and  could  not  have  held 
the  position  of  a  donor.  Excepting  as  such 
acceptance  is  thus  implied,  we  cannot  adopt 
the  reasoning  bj  wMch  the  conclusion  is 
reached  that  an  executed  gift  resulted  from 
the  destruction  by  Mrs.  Weaver  of  the 
deed,  chiefly  from  the  consideration  that 
there  is  no  express  finding  of  fact  that  Mrs. 
Weaver  did  destroy  the  deed,  or  any  testi- 
mony that  would  support  such  a  finding. 
The  other  ground  of  the  decision  below,  viz,, 
that  of  the  voluntary  execution  of  an  un- 
enforceable trust,  seems  to  involve  the  same 
implication  as  to  the  acceptance  of  the  deed. 
For  a  trust,  whether  enforceable  or  unen- 
forceable, must  exist  in  order  to  be  a  trust, 
aiid,  in  order  to  exist,  must  be  supported 
by  the  legal  estate,  which  in  the  present 
case  could  have  become  vested  in  Mrs. 
Weaver  in  no  other  way  than  by  her  accept- 
ance of  Tlieodore's  deed.  Further  than  this 
we  caimot  go  with  tne  court  below,  not  only 
because  it  was  not  proved  that  Mrs.  Weaver 
destroyed  the  deed  with  the  object  of  execut- 
ing a  trust,  but  also  because,  in  our  opin- 
ion, the  acts  that  she  did  were  entirely  inef- 
fectual for  such  object.  The  underlying  le- 
gal estate  essential  to  the  conception  of  a 
trust  is  neither  annulled  nor  transferred  by 
the  loss  of  the  deed  that  conveyed  it,  or  by 
withholding  such  deed  from  record,  or  by 
both  combined.  The  title  to  land,  if  once 
vested  in  a  grantee,  cannot,  in  legal  con- 
templation, be  revested  by  the  grantee  in 
the  grantor  or  his  heirs,  or  transferred  to 
strangers,  save  by  an  appropriate  documen- 
tary act. 

Fifty  years  ago  Chancellor  Green,  in  the 
case  of  Wilson  v.  Hill,  13  N.  J.  Eq.  143,  de- 
clared that  "the  rule  of  the  common  law  is 
perfectly  well  settled  that  the  cancelation 
of  a  deed  by  consent  of  parties  will  not  de- 
vest the  grantee,  or  revest  in  the  grantor  an 
estate   which   has  once  vested." 

How  far  a  court  of  equity  may  go  in  giv- 
ing effect  to  the  cancelation,  destruction,  or 
surrender  of  an  unrecorded  deed  cannot 
properly  or  profitably  be  discussed  upon 
this  appeal,  where,  in  the  absence  of  proof 
of  any  of  these  essential  acts,  nothing  but 
dicta  could  result. 

The  question  was  suggested  seventy  years 
ago  by  Chancellor  Pennington's  statement, 
in  Faulks  v.  Burns,  2  N.  J.  Eq.  250,  that 
"the  parties  to  a  deed  in  a  case  not  affect- 
ing third  persons  may  by  agreement  cancel 
it,  if  it  be  not  recorded;"  and  the  entire 
subject,  which  is  one  of  great  interest,  is 
treated  in  a  comprehensive  note  to  the  case 
of  Matheson  v.  Matheson  (already  cited), 
aa  reported  in  18  L.R.A.(N.S.)  1167. 
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The  learned  vice  chancellor,  in  support 
of  the  conclusion  reached  by  him,  cites  ]5 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1169,  note 
5.  The  title  in  the  Encyclopedia  is  "Implied 
Trusts,"  and  the  text  annotated  is  as  fol- 
lows: "Though  under  the  statute  no  trust 
results  in  favor  of  the  person  by  whom  the 
purchase  money  was  paid,  still,  if  the  gran- 
tee voluntarily  executes  the  trust,  such  ex- 
ecution is  binding  upon  him,  and  cannot  be 
recalled." 

This  text  predicates  the  due  execution  of 
a  resulting  trust,  and  the  cases  cited  in  note 
5  in  support  of  it  are  all  cases  either  of  re- 
sulting trusts  involving  actual  fraud,  or  of 
attempts  to  invoke  equitable  powers  in  aid 
of  a  fraud.  Hence,  neither  the  text  nor  the 
cases  throw  any  light  upon  what  will  consti- 
tute the  due  execution  of  an  express  trust, 
which  is  the  question  sub  judice. 

Assuming,  therefore,  but  not  deciding,  that 
the  voluntary  destruction  by  Mrs.  Weaver 
of  the  unrecorded  deed,  with  the  intent 
thereby  to  execute  the  parol  trust,  might  af- 
ford a  foundation  for  the  decree  rendered  in 
the  court  below,  it  is  none  the  less  true  that 
the  fact  of  such  destruction  must  be  put 
in  issue  and  established  like  any  other  es- 
sential fact.  This  was  not  done,  inasmuch 
as  there  was  no  such  allegation  in  the  bill, 
no  adequate  proof  produced  at  the  trial,  no 
such  issue  raised  or  tried  out  in  the  court 
below,  and  finally,  no  such  contention  made 
in  this  court. 

Our  conclusion  on  the  whole  case  is  that 
Josephine  T.  Weaver  in  1903  waa  lawfully 
seised  of  her  son's  estate  and  interest  in 
the  W^eaver  farm,  and  that  since  that  time 
she  has  not  by  any  method  known  to  the 
law  devested  herself  of  such  estate.  This 
leads  to  a  reversal  of  the  decree  of  the 
court  below  upon  strictly  legal  grounds;  the 
case  being  baiTen  of  any  equities  unless  the 
appellant  Josephine  T.  Weaver,  by  her  ad- 
missions in  the  course  of  litigation,  or  oth- 
erwise, has  estopped  herself  from  asserting 
her   legal   title. 

The  vice  chancellor  failed  to  discover  such 
an  estoppel,  and  in  this  we  think  he  was 
quite  right,  for  the  admissions  and  declara- 
tions of  the  appellant,  while  evidential 
against  her,  lacked  the  essential  element  of 
an  estoppel,  viz,,  they  did  not  induce  any 
action  or  inaction  or  change  of  status  in  the 
respondents. 

The  result  reached  is  that  the  decree  of 
the  Court  of  Chancery  should  be  reversed,  to 
the  end  that  the  complainants'  bill  be  dis- 
missed, and  the  appellant  Josephine  T. 
Weaver  sufTered  to  proceed  with  the  remedy 
provided  by  statute  in  the  case  of  a  lost 
deed. 

Petition  for  review  denied. 
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CHARLES  BYRUM,  Appt. 

(—  S.  D.  — ,  128  N.  W.  326.) 

Justices'  court  —  insuflicient  summons 
—  waiver. 

1.  The  appearance  of  defendant  by  coun- 
sel on  the  return  day  of  the  summons  in  a 
justices'  court,  and  his  consent  to  the  case 
being  set  down  for  trial  on  a  day  certain, 
waives  the  objection  that  the  case  was 
made  returnable  in  less  time  than  that  pre- 
scribed by  statute. 

Parent  and  child  —  action  for  wages  — 
set-off  for  child's  wrongful  act. 

2.  Loss  caused  by  a  minor  to  his  em- 
ployer by  a  wilful  act  in  setting  fire  on  the 
property  of  a  third  person  is  no  defense  in 
an  action  by  the  parent  to  recover  com- 
pensation for  the  minor's  services. 

(November  2,  1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Sully  County 
in  plainti£Ps  favor  in  an  action  brought  to 
recover  wages  alleged  to  have  been  earned 
by  plaintiff's  minor  son.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Matthew  W.  Murphy  and  A. 
C.  Byrum  for  appellant. 

Messrs.  Gaffy  &  Stephens  for  respond- 
ent. 

Smith,  J.,  delivered  the  opinion  of.  the 
eourt: 

Appeal  from  the  circuit  court  of  Sully 
county.  Respondent,  Edwin  F.  Fan  ton, 
brought  an  action  in  justices'  court,  alleg- 
ing in  his  complaint  that  on  the  Ist  day  of 
April,  1007,  he  entered  into  a  verbal  con- 
tract with  defendant,  appellant  here,  where- 
by the  plaintiff  hired  his  minor  son,  John 
Fanton,  to  the  defendant  for  a  period  of 
eight  months,  at  the  rate  of  $27  per  month ; 
that  said  John  Fanton  worked  as  a  farm 

Xote.  —  The  right  of  an  employer  to  set 
off  damages  inflicted  by  a  minor  in  an  ac- 
tion by  the  parent  to  recover  for  the  minor's 
services  seems  to  have  been  raised  for  the 
first  time  in  Fanton  v.  Bybum.  This  deci- 
sion, however,  correctly  outlines  the  under- 
lying principles,  and  undoubtedly  draws 
the  proper  distinction  between  negligent 
acts  relative  to  the  employment  and  wilful 
torts  committed  at  the  direction  or  with 
the  knowledge  of  the  parent. 

.As  to  offsets  and  counterclaims  in  action 
bv  infant  for  services,  see  note  to  Tennessee 
Mfg.  Co.  V.  James,  15  L.R.A.  213. 

And  as  to  right  of  one  who  employs  minor 
without  parents'  consent,  to  allowance  on 
Recount  of  expenditures  for  necessaries,  seo 
Culberson  v.  Alabama  Constr.  Co.  9  L.R.A. 
(N.S.)  411,  and  note  appended  thereto. 
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hand  under  said  contract  for  the  full  period 
of  eight  months;  and  that  there  is  due  and 
remaining  unpaid  for  said  services  the  sum 
of  $99.98.  The  summons  in  said  action  was 
personally  served  on  the  defendant  Deconi- 
ber  26,  1907,  and  was  returnable  on  the  28th 
of  December,  1907.  On  the  return  day  of 
the  summons,  J.  W.  Slater  appeared  as  at- 
torney for  plaintiff,  and  James  Temmey,  ap- 
pearing specially  for  defendant,  asked  a  con- 
tinuance of  the  trial  until  January  2d,  and 
by  consent  of  both  parties  the  cause  was  set 
down  for  trial  on  that  date.  At  the  time 
set,  the  defendant  appeared  specially  by  his 
attorneys,  James  Temmey  and  A.  G.  Brower, 
and  "filed  written  objections  to  the  jurisdic- 
tion of  the  justices,"  and  asked  that  tho 
case  be  dismissed,  for  the  reason  that  the 
case  was  adjourned  without  issue  being 
joined,  and  for  the  further  reason  that  the 
special  appearance  of  the  defendant  was  not 
sufficient  to  give  the  justices  jurisdiction  of 
the  defendant.  Motion  overruled  and  ex- 
ception taken.  The  defendant,  Byrum,  there- 
upon filed  his  answer  to  the  complaint,  ad- 
mitting that  "John  Fanton  worked  for  de- 
fendant for  a  period  after  the  1st  day  of 
April,  1907,  but  alleging  that  he  performed 
his  work,  labor,  and  services  in  such  a  neg- 
ligent and  careless  way  that  his  services 
were  of  no  value  to  this  defendant,  but 
were  an  injury.  Defendant,  further  answer- 
ing, denies  each  and  every  allegation  of  the 
complaint  except  as  above  admitted."  The 
answer  further  alleges  by  way  of  counter- 
claim that  said  John  Fanton  is  the  minor 
son  of  plaintiff,  and  performed  the  services 
for  which  plaintiff  seeks  to  recover  in  this 
action;  that  on  the  5th  day  of  November, 
1907,  said  minor  set  on  fire  certain  prairie 
lands,  which  fire  destroyed  sheep,  hay,  and 
straw  belonging  to  the  defendant,  to  his 
damage  in  the  sum  of  $95.  For  a  further, 
counterclaim  defendant  allies  that  said 
John  Fanton,  while  in  the  employment  of 
defendant,  being  in  charge  of  defendant's 
team  on  two  occasions,  negligently  and  care- 
lessly handled  the  same,  allowing  them  to 
run  away,  causing  damage  to  the  tean^  in 
the  sum  of  $5,  which  has  not  been  paid. 
Plaintiff  filed  a  demurrer  to  each  of  these 
counterclaims,  on  the  ground  that  the  an- 
swer does  not  state  facts  sufficient  to  con< 
stitute  a  cause  of  action  against  the  plain- 
tiff as  to  either  of  the  counterclaims.  The 
justice  sustained  the  demurrer  as  to  the 
first  of  the  two  counterclaims,  to  which  rul- 
ing the  defendant  excepted.  Upon  the  trial, 
the  defendant  offered  to  prove  by  witnesses 
that  the  minor  son  of  the  plaintiff,  while 
ixrforming  service  under  the  contraxjt  made 
between  plaintiff  and  defendant,  set  on  fire 
prairie  land,  which  fire  destroyed  property 
described  in  defendant's  answer,  to  the  de- 
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fendant's  damage  in  the  sum  of  $100,  "for 
the  purpose  of  showing  that  the  services 
were  of  no  value  to  the  defendant."  Plain- 
tiff objected  to  this  evidence  for  the  reason 
that  it  was  incompetent;  the  court  having 
sustained  the  plaintiff'^  demurrer  to  that 
counterclaim.  The  court  sustained  this  ob- 
jection, to  which  defendant  excepted.  So 
far  as  the  record  discloses,  no  evidence  was 
offered  by  defendant  under  the  second  coun- 
terclaim, and  the  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $99.9S,  upon  which 
the  justice  entered  judgment,  together  with 
costs,  amounting  to  the  sum  of  $165.03.  De- 
fendant thereupon  appealed  to  the  circuit 
court  of  Sully  county  upon  a  statement  of 
the  case  embodying  substanti^-lly  the  forego- 
ing facts,  and  upon  such  appeal  the  circuit 
court  affirmed  the  judgment  of  the  lower 
court.  Appellant  brings  the  action  to  this 
court  for  review  upon  the  questions  raised 
upon  the  record,  and  assigns  as  error:  (1) 
The  overruling  of  defendant's  motion  for  a 
dismissal  of  the  action  on  January  2,  1908; 
(2)  that  the  justice  erred  in  sustaining  the 
demurrer  to  the  first  'counterclaim  of  de- 
fendant; (3)  that  the  court  erred  in  sus- 
taining plaintiff's  objection  to  proof  of  the 
facts  alleged  in  the  counterclaim,  "for  the 
purpose  of  showing  that  the  services  were  of 
no  value  to  the  defendant." 

The  question  whether  the  service  of  a 
"short-time"  summons  in  justices'  court  was 
sufficient  to  give  the  court  jurisdiction  so  far 
that  a  judgment  founded  upon  such  service 
was  voidable  merely,  and  not  void,  was  be- 
fore this  court  in  Kerr  v.  Murphy,  19  S.  D. 
184,  69  L.R.A.  499,  102  N.  W.  687,  8  A.  & 
E.  Ann.  Cas.  1138.  It  was  held  in  that  case 
that,  while  the  provisions  of  the  Code 'as  to 
service  are  mandatory,  such  service  is  void- 
able only,  and  that  the  judgment,  while  ir- 
regular, is  not  void,  The  court  there  quotes 
with  approval  the  language  of  Redfield,  Ch. 
J.,  in  Hammond  v.  Wilder,  25  Vt.  343 :  "It 
is  but  a  defect  of  service,  and  not  more  im- 
portant than  thousands  of  other  defects.  It 
was  never  supposed  before  that,  because  the 
proper  time  was  not  given  to  a  defendant  to 
prepare  for  trial,  the  whole  proceedings  were 
rendered  utterly  void."  That  an  irregu- 
larity in  service  of  the  summons  may  be 
waived,  and  is  waived  by  a  general  appear- 
ance in  the  action,  is  settled  law.  Appel- 
lant's contention  that,  under  the  provisions 
of  Justice's  Code,  §  10,  there  must  be  both 
an  appearance  and  a  pleading  to  give  the 
court  jurisdiction,  is  correct  in  a  case  where 
there  has  been  no  service  of  a  summons ;  but 
such  is  not  this  case.  In  this  case  there  was 
defective  service;  but  the  defect  was  such 
that  it  might  be  waived  by  the  defendant  by 
a  general  appearance  in  the  action.  It  can- 
not be  contended  that  the  appearance  of  de- 
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fendant  by  his  attorney,  on  the  return  day 
of  the  summons,  to  ask  for  a  continuance, 
and  his. consent  in  open  court  that  the  case 
be  set  down  for  trial  on  a  day  certain,  which 
was  granted,  did  not  then  and  there  con- 
stitute a  general  appearance  and  a  com- 
plete waiver  of  the  defect  in  the  service  of 
the  summons.  This  waiver  on  the  return 
day  left  the  defendant  without  right  to  ob- 
ject to  the  sufficiency  of  the  service  at  tho 
later  date  set  down  for  the  trial  of  the 
cause,  and  the  trial  court  committed  no 
error  in  so  holding. 

Defendant's  third  assignment  of  error  is 
without  merit.  The  evidence  offered  tending 
to  show  wilful  or  negligent  acts  of  the  mi- 
nor, to  the  damage  of  the  defendant,  for  the 
purpose  of  showing  that  the  services  of  the 
minor  "were  of  no  value  to  the  defendant," 
was  wholly  incompetent.  Such  acts,  if 
proved,  would  not  affect  the  value  of  work 
and  labor  actually  performed  by  the  minor. 
But  appellant  contends  that  negligent  or 
wilful  acts  of  the  minor,  committed  in  the 
course  of  his  services  as  an  employee  of  dc* 
fendant,  may  be  proved  upon  a  counter- 
claim in  an  action  by  the  father  to  recover 
for  services  of  the  minor  son,  and  insists 
that  this  question  is  presented  by  the  as- 
signment of  error  in  sustaining  plaintiff's 
demurrer  to  defendant's  counterclaim. 

In  determining  this  question  it  becomes 
necessary  to  consider  the  specific  allegations 
of  the  counterclaim  demurred  to.  The  act 
of  the  minor  alleged  constitutes  merely  a 
wilful  tort  on  his  part,  in  the  setting  of 
prairie  fire  on  lands  not  belonging  to  the 
employer,  but  which  fire  spread  over  and 
upon  his  employer's  land  and  caused  the 
damage.  It  is  not  alleged  that  this  act  was 
done  under  the  direction  or  with  knowledge 
of  the  parent,  nor  that  it  was  negligently 
done  in  the  course  of  work  the  minor  was 
performing  for  his  employer.  Under  the 
facts  as  alleged  in  the  counterclaim,  the  act 
of  the  minor  was  a  mere  wilful  tort,  com- 
mitted during  the  time  he  was  in  the  em- 
ployment of  defendant,  and  which  happened 
to  injure  his  employer.  The  wilful  act 
bears  no  relation  whatever  to  the  employ- 
ment, or  the  contract  to  pay  for  the  minor's 
services,  and  creates  no  other  or  different 
liability  on  the  part  of  the  father  than 
would  have  existed  had  the  contract  of  em- 
ployment never  existed.  If  the  defendant  in 
this  action  could  not  maintain  an  action 
against  the  parent  for  this  same  act,  then 
defendant  cannot  plead  it  by  way  of  coun- 
terclaim. Upon  this  question  there  is  no 
room  for  discussion.  Section  126,  Civil 
Code,  provides:  "Neither  parent  nor  child 
is  answerable  as  such  for  the  act  of  the 
other."  In  Johnson  v.  Glidden,  11  S.  D. 
237,  74  Am.   St.  Rep.  795,  76  N.  W.  933, 
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this  court  said:  "It  is  a  rule  of  the  common 
law  that  'a  father  is  not  liable  in  damages 
for  the  torts  of  his  child  committed  without 
his  knowledge,  consent,  participation,  or 
sanction,  and  not  in  the  course  of  his  em- 
ployment of  the  child.*" 

The  judgment  of  the  trial  court  must  be 
affirmed. 


NEW 
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HYMAN  KUPFERSCHMIDT  et  al. 

V. 

AGRICULTURAL  INSURANCE  COMPA- 
NY  OF  WATERTOWN,  NEW  YORK, 
Plff.  in  Err. 

(—  N.  J.  — ,  78   Atl.   226.) 

Insurance  —  interest  of  mortgagee  — 
parol  eTidence. 

1.  A  policy  of  fire  insurance  made  pay- 
able to  a  first  mortgagee  in  the  standard 
mortgagee  clause  cannot  be  altered  by  ex- 
trinsic testimony  in  a  suit  at  law  by  the 
second  mortgagee  to  recovier  thereon,  for  the 
purpose  of  establishing  that  the  intention  ol 
the  parties  to  the  contract  was  to  include 
the  second  mortgagee  as  a  party  to  the 
contract. 

Evidence  —  parol  to  control  writing. 

2.  While  evidence  dehors  the  record  is 
competent  to  explain  a  doubt  or  uncertain- 
ty in  the  case  of  a  latent  ambiguity,  it  can- 
not be  introduced  in  a  suit  at  law  for  the 
purpose  of  reconstructing  the  contract  in 
suit,  as  a  basis  for  the  liability  alleged  in 
the  declaration. 

(November  17,  1910.) 

ERROR  to  the  Passaic  County  Circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment in  favor  of  plaintiff  Kelsey  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  fire  insurance  policy.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 

Headnotes  by  Mintubn,  J. 


Messrs.  Condict,  Condict,  A  Board - 
man,  for  plaintiff  in  error: 

Where  the  policy  contains  the  standard 
mortgagee  clause,  it  is  generally  regarded 
as  creating  an  independent  contract  be- 
tween the  insurer  and  the  mortgagee. 

1  Cooley,  Briefs  on  Insurance,  786,  791; 
Reed  v.  Firemen's  Ins.  Co.  76  N.  J.  L.  11, 
69  Atl.  724;  Kent  V.  ^tna  Ins.  Co.  84  App. 
Div.  428,  82  N.  Y.  Supp.  818;  Smith  v. 
Union  Ins.  Co.  25  R.  I.  260,  105  Am.  St. 
Rep.  882,  65  Atl.  718;  Hartford  F.  Ins.  Co. 
V.  Olcott,  97  111.  439;  Phenix  Ins.  Co.  v. 
Omaha  Loan  A  T.  Co.  25  L.RA.  679,  & 
note,  41  Neb.  834,  60  N.  W.  133;  Eddy  v. 
London  Assur.  Corp.  143  N.  Y.  311,  25 
L.R.A.  686,  38  N.  E.  307 ;  Chipman  v.  Car- 
roll, 53  Kan.  163,  25  L.R.A.  305,  35  Pac. 
1109;  Palmer  Sav.  Bank  v.  Insurance  Co. 
of  N.  A.  166  Mass.  189,  32  L.RA.  615,  55 
Am.  St.  Rep.  387,  44  N.  E.  211;  Martin  v. 
Franklin  F.  Ins.  Co.  38  N.  J.  L.  140,  20  Am. 
Rep.  372;  Sussex  County  Mut.  Ins.  Co.  ▼. 
Woodruff,  27  N.  J.  L.  541. 

Mr.  Clarence  Kelsey,  for  defendants  in 
error : 

The  mistake  in  inserting  the  second  mort- 
gagee's name  near  the  foot  of  the  clause 
was  a  mere  clerical  error;  his  name  should 
have  been  inserted  directly  after  that  of 
the  first  mortgagee;  and  it  was  not  neces- 
sary that  the  instrument  should  be  reformed 
in  order  to  give  effect  to  the  intentions  of 
the  parties. 

Sisson  V.  Donnelly,  36  N.  J.  L.  432; 
Monmouth  Park  Asso.  v. .  Wallis  Iron 
Works,  55  N.  J.  L.  132,  19  L.R.A.  456,  39 
Am.  St.  Rep.  626,26  Atl.  140 ;  McCormick  v. 
Stephany,  57  N.  J.  Eq.  257,  41  Atl.  840; 
Rue  V.  Rue,  21  N.  J.  L.  375;  Say  &  Seal's 
Case,  10  Mod.  40;  Weed  v.  Abbott,  51  Vt. 
609;  Richmond  v.  Woodward,  32  Vt.  833; 
Wilson  V.  Wilson,  5  H.  L.  Cas.  66,  23  L.  J. 
C.  H.  N.  S.  697;  Burr  v.  Broadway  Ins. 
Co.  16  N.  Y.  267;  American  Exp.  Co.  v. 
Pinckney,  29  111.  392;  Snyder  v.  Dwelling- 
House  Ins.  Co.  59  N.  J.  L.  544,  59  Am.  St. 
Rep.  625,  37  Atl.  1022;  A.  A.  Griffing  Iron 
Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.  68  N.  J. 


Note. -^  Adniissihility  of  extrinsic  evU 
dence  to  extend  scope  of  mortgagee 
olauee. 

This  question  seems  to  have  been  but  rare- 
ly presented  to  the  courts.  The  conclusion 
reached  in  the  above  case  is  in  harmony 
with  the  doctrine  of  that  court  in  Wein- 
berger V.  Agricultural  Ins.  Co.  —  N.  J.  L. 
— ,  76  Atl.  343,  which  involved  the  same 
policy,  and  which  held  that  an  indorsement 
on  the  mortgagee  clause  of  the  name  of  a 
second  mortgagee  did  not  constitute  a  con- 
tract with  him,  so  that  the  insurance  ex- 
tended to  and  protected  him  as  mortgagee. 

It  has  been  held  that  parol  evidence  is 
54  L.R.A.(N.8.) 


not  admissible  to  prove  that  a  policy  of 
general  insurance  on  property  is  not  merely 
of  the  mortgagee's  interest,  but  was  in  fact 
intended  also  to  cover  the  mortgagor's  in- 
terest in  the  property.  Howes  v.  Dominion 
F.  &  M.  Ins.  Co.  2  Ont.  Rep.  89. 

But  parol  evidence  is  admissible  to  show 
that  it  was  intended  by  a  policy  of  insuT' 
ance  on  a  vessel  to  cover  the  interest  of 
both  the  mortgagor  and  mortgagee,  al- 
though the  mortgagee  is  alone  namc^  in  the 
policy  as  the  assured,  without  any  general 
words  or  other  indication  of  interest  in  any 
other  person.  Richardson  v.  Home  Ins.  Co, 
21  U.  C.  C.  P.  291.  A.  G.  8. 
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L.  868,  64  Atl.  409 ;  Mackinnon  v.  Fidelity  & 
C.  Co.  72  N.  J.  L.  29,  60  Atl.  180;  1  Cooley, 
Briefs  on  Insurance,  859,  883-885;  Dewees 
V.  Manhattan  Ins.  Co.  35  N.  J.  L.  374; 
Miller  t.  Hillsborough  Mut.  F.  Ins.  Asso. 
44  N.  J.  Eq.  224,  10  Atl.  106,  14  Atl.  278; 
17  Am.  A;  Eng.  Enc.  Law,  pp.  17,  19,  21, 

The  action  can  be  maintained  by  the 
owner  and  mortgagees  jointly. 

4  Cooley,  Briefs  on  Insurance,  pp.  3709, 
3710;  4  Joyce,  Ins.  §  3612;  Lewis  v.  Guard- 
ian Fire  &  Life  Assur.  Co.  181  N.  Y.  396, 
100  Am.  St.  Rep.  557,  74  N.  E.  224;  Marts 
V.  Cumberland  Mut.  F.  Ins.  Co.  44  N.  J. 
L.  478;  State  Ins.  Co.  t.  Maackens,  38  N.  J. 
L.  564;  Martin  t.  Franklin  F.  Ins.  Co.  38 
N.  J.  L.  140,  20  Am.  Rep.  372. 

The  assignment  of  the  right  to  recover 
under  the  policy  was  good,  whether  or  not 
expressed  in  the  assignment  of  the  mort- 
gage. 

2  Am.  &  Eng.  Enc.  Law,  p.  1084,  20 
Am.  &  Eng.  Enc.  Law,  p.  1038;  Cannon  v. 
Farmer's  Mut.  F.  Asso.  68  N.  J.  Eq.  102, 
43  Atl.  281 ;  Combs  v.  Shrewsbury  Mut.  Ins. 
Co.  32  N.  J.  Eq.  613;  4  Cooley,  Briefs  on 
Insurance,  pp.  3715,  3716. 

Minturn,  J.,  delivered  the  opinion  of  the 
court: 

The  writ  of  error  in  this  case  brings  be- 
fore us  for  review  a  judgment  directed  by 
the  trial  court  at  the  Passaic  circuit  in 
favor  of  one  of  the  plaintiffs  and  against 
the  remaining  two  plaintiffs.  The  judg- 
ment, so  far  as  it  was  directed  in  favor  of 
Clarence  Kelsey  only,  is  the  subject  of  re- 
view here. 

The  suit  was  brought  upon  a  policy  of  fire 
insurance  issued  by  the  defendant  to  Hyman 
Kupferschmidt  as  owner  of  the  premises 
No.  100  Arlington  avenue,  Clifton,  N.  J. 
The  policy  contained  the  standard  mort- 
gagee clause,  providing  that  the  loss,  if 
any,  should  be  payable  to  Charles  Schlage- 
ter  as  first  mortgagee.  Schlageter  was'  the 
holder  of  a  first  mortgage  for  the  sum 
of  $2,000,  and  he,  on  November  30,  1908, 
assigned  his  security  to  the  American  Mort- 
gage Company,  which  company  subsequent- 
ly assigned  it  to  Albert  K.  Condict,  who 
thereafter  assigned  it  to  the  plaintiff  Clar- 
ence Kelsey,  and  he  finally,  on  the  17th  day 
of  March,  1909,  assigned  it  to  the  plaintiff 
Weinberger.  On  the  same  day  Schlageter 
executed  an  assignment  of  all  the  policies 
of  insurance  on  the  property,  so  far  as  he 
was  interested,  to  Weinberger.  On  October 
15,  1908,  the  insured  premises  were  dam- 
aged, and  on  February  16,  1909,  were  en- 
tirely destroyed,  by  fire,  and  this  suit  was 
instituted  by  the  three  plaintiffs  to  recover 
for  the  damage  resulting  from  the  first 
34  L.R.A.(N.S.) 


fire.  It  is  conceded  tliat  Kelsey  was  the 
holder  of  the  second  and  third  mortgages 
on  the  premises  at  the  time  of  the  fires. 

Kupferschmidt  joins  in  the  suit  as 
owner  of  the  building,  Weinberger  as  as- 
signee of  the  first  mortgagee,  and  Mr. 
Kelsey,  by  reason  of  fact  that  he  was  the 
liQlder  of  a  second  mortgage  on  the  prem- 
ises, which,  according  to  his  claim,  was 
covered  or  intended  to  be,  by  the  standard 
mortgagee  clause  which  was  attached  to  the 
policy  of  insurance  sued  upon.  That  clause 
provided  for  payment  of  loss  or  damage,  if 
any,  to  Schlageter,  and  at  the  end  of  the 
mortgagee  clause  contained  the  ^  words, 
"Clarence  Kelsey,  2d  mtgee."  without  fur- 
ther connection  with  or  reference  to  the 
clause  itself.  The  testimony  in  the  case 
shows  that,  after  Kupferschmidt  became 
owner  of  the  premises,  the  plaintiff  Kelsey, 
as  second  mortgagee,  wrote  to  him  request- 
ing that  a  policy  of  insurance  be  issued  to 
protect  that  interest;  that  Kupferschmidt 
subsequently  called  upon  the  defendant's 
agent  at  Passaic,  and  gave  him  the  nam^ 
of  the  first  and  second  mortgagees,  and 
requested  him  to  issue  a  policy  for  $750  to 
cover  the  second  mortgagee,  and  to  mail  the 
policy  to  Kelsey.  This  was  done  by  mail- 
ing to  Kelsey  the  policy  in  suit. 

The  questions  presented  upon  the  assign- 
ments of  error  to  the  motions  to  nonsuit 
and  to  direct  a  verdict  are  entirely  of  a 
contractual  character,  which  must  be  deter- 
mined by  the  terms  of  the  contract  sued 
upon.  In  this  case,  so  far  as  Kelsey  is  con- 
cerned, we  find  the  elements  of  a  contract 
lacking;  and  only  by  supplying  testimony 
dehors  the  writing  itself  is  it  possible  to 
supply  them.  Testimony  of  that  character 
is  not  admissible  in  a  common-law  action 
where  the  terms  of  the  contract  are  spread 
upon  the  record,  as  in  the  case  at  bar,  the 
effect  of  which  is  to  limit  the  liability  to 
the  terms  of  the  written  instrument  thus 
produced.  1  Tidd,  Pr.  635;  1  Chitty,  Pr. 
530. 

The  question  presented,  therefore,  is  lim- 
ited to  the  single  inquiry  whether,  upon 
a  contract  ostensibly  shown  by  the  plead- 
ings and  the  record  to  have  been  entered  in- 
to between  Schlageter  and  the  insurance 
company,  another  contract  may  be  spelled 
out  of  the  language  of  the  convention  so 
as  to  introduce  Kelsey  as  another  party 
to  the  contract  by  reason  of  the  interpo- 
sition of  the  naked  words  at  the  foot  of  the 
instrument,  "Clarence  Kelsey,  2d  mort- 
gagee." The  question  involved  here  has 
been  before  our  supreme  court  in  the  case 
of  Kupfersmith  v.  Delaware  Ins.  Co.  —  N. 
J.  L.  — ,  76  Atl.  329,  and  Weinberger  v. 
Agricultural  Ins.  Co.  —  N.  J.  L.  — ,  76 
Atl.   343,   and  in  each  instance  judgment 
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went  for  the  defendants  upon  the  demurrer  fined  in  writing,  it  became  entirely  legal  to 
filed  to  the  declaration.  In  the  latter  case  |  define  it  by  parol  proof."  In  the  early  case 
the  question  presented  here  was  distinctly    of  Rape  v.  Wcstcott,  18  N.  J.  L.  244,  Chief 


presented  to  and  determined  by  that  court 
in  an  opinion  by  Mr.  Justice  Bergen, 
wherein  he  says:  "The  only  contract  of 
insurance  with  these  mortgagees,  as  de- 
clared by  the  declaration,  is  that  contained 
in  the  mortgagee  clause;  and  it  shows  that 
the  contract  was  made  with  Charles  Schla- 
geter,  and  that  no  contract  was  made  with 
Kelsey,  and  therefore  the  declaration  states 
no  cause  of  action  so  far  as  Kelsey  is 
concerned."  This  construction  of  the  policy 
is  in  harmony  with  the  conclusion  we 
have  reached  in  the  case  at  bar.  To  im- 
pose liability  upon  the  defendant  in  this 
suit  according  to  the  insistmeiit  of  the  de- 
fendant in  error  would,  in  elTect,  result  in 
requiring  the  court  to  construct  from  the 
plain  t3rms  of  a  contract  with  one  party 
a  contract  with  another,  thus  injecting  into 
a  contract  between  two  persons  a  tri-partite 
character,  which  its  language  will  not  sup- 
port, and  which  can  be  called  into  existence 
in  a  court  of  law  only  by  the  introduction 
of  evidence  dehors  the  record ;  for  confessed- 
ly, unless  we  can  read  the  name  of  the  de- 
fendant in  error  into  this  contract  as  a 
party  to  its  terms,  his  action  must  fail. 
Consumers'  Match  Co.  y.  German  Ins.  Co. 
70  N.  J.  L.  226,  67  Atl.  440;  Martin  y. 
Insurance  Co.  of  N.  A.  67  N.  J.  L.  623,  31 
Atl.  213.  We  are  asked  to  adopt  this  con- 
struction upon  the  ground  that  the  appear- 
ance of  the  words  "Clarence  Kelsey,  2d 
mortgagee,"  at  the  foot  and  entirely  outside 
of  the  standard  mortgagee  clause,  is  a 
latent  ambiguity  susceptible  of  explanation 
by  testimony  aliunde  in  a  court  of  law.  In 
all  the  cases  to  which  we  are  referred  to 
support  this  proposition  a  contract  in  fact 
existed  inter  partes  which  would  be  either 
meaningless  or  unenforceable  without  testi- 
mony dehors  the  record  to  explain  its  pro- 
visions. 

Gri  scorn  v.  Evens,  40  N.  J.  L.  403,  29 
Am.  Rep.  251,  involved  the  construction  of 
a  will,  where  extrinsic  testimony  has  in- 
variably been  admitted  to  explain  a  latent 
ambiguity  arising  where  two  or  more  per- 
sons existed,  each  answering  the  description 
contained  in  the  will.  "In  such  an  event," 
says  Mr.  Justice  Depue,  "parol  evidence  of 
what  the  testator  said  may  be  lawfully 
adduced  to  show  which  of  them  he  intend- 
ed; but  such  evidence  will  not  be  allowed  to 
show  that  he  meant  a  thing  different  from 
that  disclosed  in  the  will."  So,  in  Sand- 
ford  V.  Newark  k  H.  R.  Co.  37  N.  J.  L.  1, 
the  contract  in  suit  did  not  define  or  indi- 
cate the  character  of  the  bridge  in  question, 
and  Chief  Justice  Beasley,  speaking  for  the 


Justice  Hornblower,  speaking  for  the  su 
preme  court,  held  that  the  court  of  common 
picas  erred  in  refusing  to  admit  testimony 
going  to  show  that  the  name  of  one  of  the 
makers  to  the  promissory  note  in  suit, 
which  appeared  in  the  corner  of  the  note  as 
a  witness,  was  in  fact  a  fictitious  name, 
and  had  been  put  there  after  the  note  had 
been  made,  by  a  person  other  than  the 
maker.  But  it  will  be  observed  tliat  this 
rule  could  not  result  in  subverting  the 
existing  contract,  or  in  changing  its  terms, 
but  applied  simply  to  the  method  of  prov- 
ing the  note. 

It  is  to  be  observed,  also,  that  the  rules 
applicable  to  the  proof  of  commercial  paper 
are  the  outgrowth  of  tlie  law  tnerchant,  and 
present  an  exceptional  innovation  in  favor 
of  trade  and  commerce  under  the  well-set- 
tled rules  of  the  common  law,  which,  in  the 
time  of  Lord  Holt  (1690),  adopted  the  lew 
mercatoria  as  the  law  of  the  land.  Moga- 
dora  V.  Holt,  1  Shower,  318;  Hodges  v. 
Steward,  12  Mod.  37. 

Authorities  may  be  multiplied  illustrative 
of  the  general  rule  that  evidence  dehors  the 
written  instrument  may  be  received  to  en- 
able a  court  to  identify  the  person  men- 
tioned in  it  in  case  of  doubt,  but  it  may  be 
confidently  stated  that  the  rule  was  never 
extended  so  as  to  enable  a  suitor  in  a  court 
of  law  to  substitute  himself  for  or  in  con- 
junction with  the  principle  named  in  the 
written  instrument  declared  upon.  Parke, 
B.,  emphasizes  the  general  rule  in  a  note  to 
Saunderson  y.  Piper,  2  Eng.  R.  Cas.  710, 
where  he  says:  "No  extrin&ic  evidence  of 
the  intention  of  the  party  to  the  deed  from 
liis  declarations,  whether  at  the  time  of 
his  executing  the  instrument  or  before  or 
after  that  time,  is  admissible,  the  duty  of 
the  court  being  to  declare  the  meaning  of 
what  is  written  in  the  instrument,  not  what 
was  intended  to  have  been  written."  And 
Tindal,  Ch.  J.,  in  Shore  v.  Wilson,  9  Clarke 
&  F.  565,  concisely  declares:  "The  general 
rule  .  .  .  [is]  that  .  .  .  such  in- 
strument is  always  to  be  construed  accord- 
ing to  the  strict,  plain,  common  meaning  of 
the  words  themselves ;  and  that  in  such  case 
evidence  dehors  the  instrument,  for  the  pur- 
pose of  explaining  it  according  to  the  sur- 
mised or  alleged  intention  of  the  parties  to 
the  instrument,  is  utterly  inadmissible." 
The  importance  of  this  rule  becomes  par- 
ticularly eonspicious  when  it  is  recalled 
that  the  legal  effect  of  the  standard  mort- 
gagee clause  is  to  create  a  distinct  contract 
between  the  first  mortgagee  and  the  under- 


supreme  court,  said  that,  "the  bridge  to  writers.  Reed  v.  Ins.  Co.  76  N.  J.  L.  15, 
which  the  work  appertained  not  being  de-  69  Atl.  724;  Smith  y.  Union  Ins.  Co.  25 
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R.  I.  260,  105  Am.  St.  Rep.  882,  66  Atl.  718. 
And  this  court  has  held  that  such  a  con- 
tract cannot  be  altered  or  varied  by  parol 
evidence  of  what  occurred  between  the  in- 
sured and  the  agent  of  the  insurer  at  the 
time  of  effecting  the  insurance.  "In  an 
action  at  law  upon  the  policy,"  said  Mr. 
Justice  Depue,  "the  rights  of  the  parties 
must  be  determined  by  the  contract  of  in- 
surance, which  cannot  be  altered  or  modified 
by  extrinsic  evidence  of  a  different  agree- 
ment." Franklin  F.  Ins.  Co.  v.  Martin,  40 
N.  J.  L.  676,  29  Am.  Rep.  271,  citing 
Dewees  v.  Manhattan  Ins.  Co.  36  N.  J.  L. 
366. 

For  these  reasons,  the  judgment  below  is 
reversed^  and  a  venire  de  novo  is  awarded. 


WASHINGTON  SUPREME  COURT. 

MARTIN  HOLM,  Appt., 

V. 

WILLIAM  T.  MONTGOMERY,  Respt. 

(—  Wash.  — ,  113  Pac.  1116.) 

Highway  —  use  by  abutting  owner  — 
Irrigation  ditcli. 

1.  An  abutting  owner  having  the  fee  of 
the  highway  may  use  the  untraveled  por- 
tion as  a  ditch  to  carry  water  to  his  prem- 


Note.  —  Right  of  fee  owner  to  tme  high^ 

way  ditch. 

Earlier  cases  involving  underground 
ditches  are  collected  in  the  note  to  Colgrove 
Water  Co.  v.  Hollywood,  13  L.R.A.(N.S.) 
904. 

According  tc^  Nelson  v.  Fehd,  203  111.  120, 
67  N.  E.  828,  affirming  104  III.  App.  114, 
the  owner  of  the  fee  in  a  public  highway 
may  dig  ditches  therein  to  drain  his  lands, 
provided  his  acts  do  not  render  the  high- 
way less  safe,  useful,  or  convenient  for  the 
public. 

So,  in  Postal  Teleg.  Cable  Co.  v.  Eaton, 
170  111.  613,  39  L.R.A.  722,  62  Am.  St.  Rep. 
390,  49  N.  £.  366,  Elliott  on  "Roadn  k 
Streets"  is  quoted  to  the  effect  that  the 
abutter  may  sink  a  drain  under  tlie  road 
as  incidental  to  his  right  to  the  soil,  sub- 
ject only  to  the  easement  of  the  right  of 
passage  in  the  public. 

And  in  Canoe  Creek  v.  McEniry,  23  111. 
App.  227,  reaffirmed  in  28  IlL  App.  483, 
where  a  statute  prescribes  a  penalty  for  in- 
jury or  obstruction  of  a  public  road,  but 
permits  any  person  through  whose  land 
such  a  road  may  pass  to  dig  a  ditcli  there- 
in for  the  purpose  of  draining  his  land, 
providing  he  shall  giv^  due  notice  to  the 
commissioners,  etc.,  it  is  held  that  the  dig- 
ging of  a  ditch  in  any  part  of  the  highway, 
whether  or  not  it  interferes  with  the  public 
easement,  is  a  violation  of  the  statute  if 
the  required  notice  has  not  been  given. 

And  in  Chase  v.  MiddletoUi  123  Mich. 
34  L.R.A.(N.S.) 


ises  for  irrigation  purposes  so  long  as  he 
does  not  create  a  nuisance,  or  interfere 
with  public  use  of  the  way. 

Injunction  —  interference  witli  ditch  — 
injury. 

2.  Injunction  will  lie  against  continued 
interference  with  a  ditch  maintained  by  an 
abutting  owner  in  a  highway  to  carry  water 
to  his  property  for  irrigation  purposes, 
which  prevents  cultivation  of  crops,  and 
iiesults  in  irremediable  injury. 

(March  11,  1911.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  Superior  Court  for  Kittitas 
County  dismissing  an  action  brought  to  en- 
join defendant  from  interfering  with  plain- 
tiff's dams  and  ditches  along  the  highway. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hovey  Sk  Hale  for  appellant. 

Messrs.  Prnyn,  Streff,  &  Hoeffler  for  re- 
spondent. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  judgment  dismissing  ac- 
tion upon  appellant's  refusal  to  plead  fur- 
ther to  an  order  sustaining  a  general  de- 
murer to  his  complaint.  The  complaint  set 
forth  that  appellant  was  the  owner  of  cer- 
tain   described    real    property    in    Kittitoii 


647,  82  N.  W.  612,  it  was  held  that  a  land- 
owner acquired  a  prescriptive  right  to  the 
use  of  a  ditch  constructed  by  him  across 
a  highway,  where  he  used  it  as  a  drain  for 
more  than  twenty  years  without  objection 
from  the  township  authorities. 

So,  in  Thorn  v.  Dodge  County,  64  Neb. 
845,  90  N.  W.  763,  a  proceeding  to  obtain 
a  right  of  way  across  one's  tract  of  land, 
it  is  held  that  an  owner  of  land  abutting 
a  public  road  has  a  right  to  such  advantage 
from  it  by  way  of  drainage  as  is  incidental 
to  its  existenoe,  and  does  not  inconvenience 
the  public  or  individuals,  or  injure  the  pub- 
lic work. 

And  it  is  held  in  Dygert  v.  Schenck,  23 
Wend.  446,  35  Am.  Dec.  575,  that  the  owner 
of  land  over  which  a  public  highway  passes 
may  dig  a  raceway  across  the  road  to  sup- 
ply his  mil),  providing  he  restore  the  road 
to  a  traveling  condition. 

It  was  held  in  Baring  v.  Heyward,  2 
Speers,  L.  653,  that  a  fee  owner  might 
maintain  beneath  the  highway  a  trunk  for 
the  draining  of  his  rice  fields;  though  the 
tovm  would  not  be  liable  "for  any  injury 
done  to  the  trunk  in  repairing  the  highway 
in  a  reasonable  and  usual  manner. 

And  in  West  Bend  v.  Mann,  69  Wis.  69, 
17  N.  W.  972,  it  is  held  that  the  owner  of 
land  over  which  a  public  highway  passes 
may  cut  a  raceway  across  the  road,  pro- 
vided he  erects  a  bridge  over  it,  suitable 
for  travel,  and  keeps  it  in  repair. 

J.  D.  a 
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county,  and  that  Hans  Hansen  was  the  own- 
er of  other  described  land,  separated  from 
appellant's  land  by  a  county  road  60  feet 
in  width,  the  traveled  portion  of  the  road 
being  in  the  center  thereof,  leaving  a  strip 
on  each  side  not  necessary  for  road  pur- 
poses; that  appellant  required  water  for 
the  proper  cultivation  of  his  lands,  which 
he  obtained  from  ditches  and  lands  north  of 
his  land,  some  of  which  he  conveyed  to 
his  land  along  the  county  road,  outside  of 
its  traveled  portion,  part  of  which  water 
was  waste  water  from  the  Hansen  land, 
which  appellant  had  obtained  permission 
to  use,  and  Hansen  had  given  his  consent 
to  the  use  of  the  road  for  the  conveyance 
of  this  water  to  appellant's  land;  that  re- 
spondent, without  authority  from  any 
source,  had  made  excavations  in  the  un- 
traveled  roadway,  and  destroyed  the  dams 
and  culverts  constructed  by  appellant, 
thereby  causing  the  water  to  flow  away 
from  appellant's  land,  including  the  water 
obtained  by  appellant  from  Hansen,  and 
had  caused  the  water  to  flow  to  his  own 
lands,  and  was  continuing  to  do  so;  that 
the  loss  of  this  water  was  causing  appel- 
lant irreparable  damage,  as  without  it  he 
could  not  successfully  cultivate  his  lands. 
An  injunction  was  prayed  for,  to  restrain 
respondent  from  these  acts,  and  from  any 
interference  witli  appellant's  dams  and 
ditches  along  the  highway. 

The  theory  of  the  ruling,  as  we  gather  it 
from  the  briefs,  was  that  appellant  had 
not  shown  any  special  damage,  nor  any 
license  from  the  county  commissioners  to 
run  the  water  along  the  road;  that  the 
complaint  showed  but  a  single  past  act, 
and  appellant  himself,  being  a  wrongdoer, 
could  not  invoke  the  aid  of  the  courts  to 
prevent  the  acts  of  respondent,  it  has  be- 
come the  settled  rule  of  this  court  that  the 
public  has  only  an  easement  of  use  in  a 
public  street  or  highway,  and  that  the  fee 
rests  in  the  abutting  owner.  Simons  v. 
Wilson,  61  Wash.  574,  112  Pac.  053.  Where 
this  rule  obtains,  it  is  as  well  settled  that 
the  owner  of  the  abutting  property  may 
make  such  use  of  the  land  within  the  high- 
way as  will  not  interfere  with  its  use  for 
public  travel,  and  that  it  is  a  trespass 
against  the  owner  of  abutting  property  to 
make  excavations  in  the  highway,  or  other- 
wise disturb  its  use  as  a  public  highway. 
15  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  416. 
The  use  which  the  abutting  owner  may 
make  of  the  highway  includes  the  right  to 
maintain  ditches  or  drains  for  the  benefit  of 
his  lands,  providing  he  maintains  no  nui- 
sance in  so  doing,  nor  interferes  with  the 
use  as  a  highway.  Groton  v.  Haines,  36  N. 
»H.  388;  Woodring  v.  Forks  Twp.  28  Pa. 
356,  70  Am.  Dec.  134;  Nelson  v.  Fehd,  203 
34  L.R.A.(N.S.) 


IlL  120,  67  N.  E.  828;  Dexter  v.  Riverside 
&  0.  Mills,  39  N.  Y.  S.  R.  933,  15  N.  Y. 
Supp.  374;  Thom  r.  Dodge  County,  64  Neb. 
847,  90  N.  W.  763. 

The  appellant  was  clearly  within  his 
rights  in  using  the  highway  outside  of  its 
traveled  portion,  and  in  such  a  way  as  not 
to  interfere  with  the  public  use.  The  re- 
spondent, in  interfering  with  or  destroying 
such  use,  was  a  trespasser.  The  continued 
interference  would  be  a  continuing  trespass, 
to  be  restrained  by  the  order  of  the  court 
when  it  is  shown,  as  alleged,  that  irrepara- 
ble damage  would  follow.  The  allegations 
of  the  complaint  show  the  act  complained 
of  to  be  a  continuing  act,  resulting  in  spe- 
cial damage  to  appellant.  The  complaint 
was  good  as  against  a  general  demurrer. 

The  judgment  is  for  that  reason  reversed, 
and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer  and  for  further 
proceedings. 

Dunbar,  Ch.  J.,  and  Chad  wick  and 
Crow,  JJ.,  concur. 


IOWA  supreme:  court. 

I 

STATE  OF  IOWA 

V. 

THOMAS  WIGNALL,  Appt. 
<—  Iowa,  — ,  128  N.  W.  936.) 

Coniinerce  —   intoxicating        liquor  — 
drawing  from  depot  to  residence. 

1.  One  is  not  engaged  in  interstate  com* 
merce  in  transporting  from  the  depot  of 
the  carrier  to  the  residence  of  the  buyer 
intoxicating  liquor  which  had  been  ordered 
from  another  state,  and  shipped  to  and 
left  at  such  depot. 

Intoxicating     liquor   —   transportation 
by  agent  — power  to  forbid. 

2.  Ihe  legislature  is  not  prevented  from 
forbidding  an  agent  to  transport  from  the 
depot  of  the  carrier  to  the  residence  of  .his 
principal  intoxicating  liquor  which  had 
been  ordered  from  another  state,  by  the 
fact  that  it  could  not  have  prevented  the 


Note.^As  intimated  by  the  court  in 
Stat£  v.  Wig n all,  that  case  seems  to  be 
one  of  first  impression  upon  the  question 
whether  the  legislature  has  the  power  to 
prohibit  one  from  doing  for  another  what 
that  other  may  lawfully  do  for  himself, 
since  an  extensive  search  has  failed  to  dis- 
close any  other  case  involving  that  specific 
point. 

As  to  what  is  sufficient  to  terminate  in- 
terstate transportation  of  intoxicating  li- 
quors, see  notes  in  11  L.R.A.(N.S.)  550; 
23  L.R.A.(N.S.)  1020;  and  29  L.R.A.(N.S.) 
746. 
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principal  himself  from  removing  the  liquor 
from  the  depot  to  his  home. 

Same  -—  statutory  construction  ^.Tolun- 
teer, 

3.  A  volunteer  who  merely  as  an  act  of 
accommodation  undertakes  to  transfer  in- 
toxicating liquor  ordered  from  another 
stat'e,  from  the  carrier's  depot  to  the  buy- 
er's residence,  is  not  within  the  operation 
of  a  statute  imposing  a  penalty  on  any  ex- 
press or  railway  company  or  any  common 
carrier  or  person,  or  anyone  as  the  agei^t  or 
employee  thereof,  who  transports  or  con- 
veys to  any  person  within  the  state  in- 
toxicating liquor  without  having  a  pre- 
scribed certificate. 

(December  15,  1010.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Mahaska 
County  convicting  him  of  illegally  trans- 
porting intoxicating  liquors  within  the 
state.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Burrell  &  Devitt  for  appellant. 
Messrs.  H.  W.  Bycrs,  Attorney  General, 
and  Charles  W.  Lyon  for  the  State. 

Deeiner,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Section  2419  of  the  Code  of  1897,  so  far 
as  material,  reads  as  follows:  "If  any  ex- 
press or  railway  company  or  any  common 
carrier  or  person,  or  anyone  as  the  agent 
or  employee  thereof,  shall  transport  or  con- 
vey to  any  person  witliin  this  state  any  in- 
toxicating liquors,  without  first  having  been 
furnished  with  a  certificate  from  the  clerk 
of  the  court  issuing  the  permit,  showing 
that  the  consignee  is  a  permit  holder  and 
authorized  to  sell  liquors  in  the  county  to 
which  the  shipment  is  made,  such  company, 
common  carrier,  person,  agent,  or  employee 
thereof  shall,  upon  conviction,  be  fined  in 
the  sum  of  $100  for  each  oiTcnse,  and  pay 
the  costs  of  prosecution,  including  a  rea- 
sonable attorneys'  fee  to  be  taxed  by  the 
court.  The  offense  herein  created  shall  be 
held  committed  and  complete,  and  to  have 
been  committed,  in  any  county  in  the  state 
in  which  the  liquors  are  received  for  trans- 
portation, through  which  they  are  trans- 
ported, or  in  which  they  are  delivered." 

The  information  filed  under  this  section 
was  in  five  counts,  each  reading  in  sub- 
stance as  follows:  "For  that  the  said  de- 
fendant on  the  5th  day  of  January,  1910, 
in  the  county  of  Mahaska  and  state  of 
Iowa  aforesaid,  did  wilfully,  unlawfully, 
and  feloniously  transport  intoxicating  li- 
quor, to  wit,  beer,  over  the  public  highway, 
from  Eddyville,  Iowa,  to  White  City,  Iowa, 
and  did  deliver  one  case  of  bottled  beer  to 
Lewis  Lanphere,  contrary  to  law." 

The  case  was  tried  upon  an  agreed  state- 
34  L.R.A.(N.S.) 


ment  of  facts,  the  material  parts  of  which 
are  as  follows:  "It  is  conceded  that  on  or 
about  the  27th  day  of  December,  1909,  vari- 
ous persons  residing  at  White  City,  Iowa, 
by  written  orders,  ordered  from  the  Hamm 
Brewing  Company  of  Rock  Island,  Illinois, 
quantities  of  intoxicating  liqucr,  as  shown 
by  the  orders  hereto  attached,  consisting  of 
five  orders.  That  in  each  case  a  money  or- 
der was  secured  at  the  postoffice  at  White 
City  and  inclosed  with  the  order.  That  the 
orders,  with  the  money  orders  in  payment 
of  the  same,  were  inclosed  and  sent  by  mail 
to  the  Hamm  Brewing  Company  at  Rock 
Island,  Illinois.  That  the  parties  sending 
the  orders  purchased  the  intoxicating  liquor 
therein  referred  to  for  their  own  personal 
use  in  each  case,  and  that  none  of  said 
liquor  was  ordered  by  any  of  said  persons 
for  the  purpose  of  selling  the  same  within 
the  state.  That  on  or  about  the  30th  day 
of  December  said  orders  were  received  by 
the  Hamm  Brewing  Company  at  Rock  Is- 
land, Illinois,  and  were  filled  by  them,  and 
that  the  same  were  shipped  from  Rock  Is- 
land, in  the  state  of  Illinois,  to  White  City, 
in  the  state  of  Iowa,  consigned  and  properly 
labeled  'Beer'  according  to  law,  addressed 
to  the  persons  ordering  the  same,  each  in 
a  separate  package.  That  duplicate  bills 
of  lading,  which  are  hereto  attached,  num- 
bered 1,  2,  3,  4,  and  5,  beiqg  exhibits  in  the 
case,  and  by  this  reference  made  a  part  of 
the  agreed  statement  of  facts,  were  executed 
by  the  railroad  company  and  filed  and  de- 
livered to  the  agent  of  the  Rock  Island  Rail- 
road Company  at  Eddyville,  Iowa.  That 
White  City  is  not  upon  the  Rock  Island 
railroad,  but  is  an  inland  town,  situated 
about  8  miles  from  Eddyville,  the  nearest 
station  on  said  Rock  Island  railroad  to 
White  City,  in  Mahaska  county,  Iowa.  That 
each  of  the  persons  so  ordering  said  liquor, 
to  wit,  £.  J.  Brugman,  Frank  Polito,  Louie 
Abrahamson,  L.  D.  Duprey,  and  Lewis 
Lanphere,  gave  the  defendant,  Thomas  Wig- 
nail,  an  order  on  the  Rock  Island  Railway 
Company  to  deliver  to  said  Thomas  Wig- 
nail  the  shipments  of  intoxicating  liquor 
that  they  had  previously  ordered  from  the 
Hamm  Brewing  Company  at  Rock  Island, 
Illinois.  That  each  of  said  persons  em- 
ployed said  Wignall  to  deliver  to  them  at 
White  City  the  liquor  that  had  been  or- 
dered from  Rock  Island  and  was  carried  on 
the  Rock  Island  railroad  as  far  as  Eddy- 
ville, to  finish  the  shipment  from  Rock 
Island  to  White  City,  by  hauling  the  orders 
of  liquor  from  the  railroad  depot  at  Eddy- 
ville to  their  residences  in  White  City. 
That  the  said  Thomas  Wignall  was  the 
agent  of  the  consignees  who  had  ordered 
the  liquor  hereinbefore  named,  and  was  act- 
ing as   their   agent  in  hauling  the   liquor 
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from  the  railroad  station  at  Eddyville  to , 
their  residences  at  White  City.  That  the 
defendant,  Thomas  Wignall,  as  agent  for 
the  conaignees  named,  presented  the  or- 
ders given  hy  each  of  them  to  the 
agent  of  the  Rock  Island  Railway  at  Eddy- 
ville,  and  said  agent  at  Eddyville  delivered 
to  said  Wignall,  upon  presentation  of  said 
orders,  the  packages  of  liquor  that  had  been 
ordered  by  the  parties  before  named;  and 
that  said  Thomas  Wignall,  acting  as  agent 
for  said  parties,  hauled  said  packages  from 
the  depot  at  Eddyville  to  the  residences; 
and  delivered  the  same  at  tlie  residences  of 
each  of  the  said  parties  in  White  City;  said 
delivery  being  made  on  or  about  January 
6th.     Order: 

12-27-1009. 
"Hamm  Brewing  C<Mnpany, 

"Rock  Island,  IlL 
"Gentlemen: — 

"Inclosed  please  find  $1.60.  Ship  me, 
freight,  one  case  new  brew. 

"[Signed]    E.  J.  Brugman, 

"Address,  White  City,  Iowa. 

"Agents    not   allowed    to   solicit    orders. 
Cash  must  accompany  orders  unless  parties 
>  are  known   to  us. 

"The  other  four  exhibits,  being  orders, 
are  similar  to  the  above,  except  as  to  the 
names.  Duplicate  bill  of  lading:  The 
bills  of  lading  are  in  the  ordinary  form, 
showing  shipment  by'  Hamm  Brewing 
Company;  consigned  to  E.  J.  Brugman; 
destination,  Eddyville,  for  White  City; 
one  case  bottled  beer.  And  stamped  upon 
said  bill  of  lading  is  the  following: 
'Goods  to  be  transferred  at  Eddyville  by 
you  to  Thomas  Wignall,  drayman,  to  com- 
plete the  transportation  and  delivery  to 
consignee  at  White  City.'  The  other  four 
bills  of  lading  are  the  same  as  the  above, 
except  as  to  the  names  of  the  parties." 

Upon  this  record  a  judgment  of  convic- 
tion was  rendered. 

On  this  appeal  it  is  contended  that:  (1) 
The  court  erred  in  holding  that  Code, 
§2419,  prohibited  the  defendant  from  trans- 
porting an  interstate  shipment  of  liquor 
that  had  been  ordered  by  a  citizen  of  Iowa 
from  the  state  of  Illinois,  for  his  own  per- 
sonal use,  from  the  depot  to  the  residence 
of  the  party  ordering  the  liquor,  and  in  hold- 
ing that  the  party  ordering  the  liquor  could 
have  transported  it  himself  from  the  depot 
to  his  residence  without  violating  Code, 
§  2410,  but  that  the  defendant  could  not  so 
transport  the  same  liquor  from  the  depot 
to  the  residence  of  the  party  ordering  the 
same.  (2)  It  is  claimed  that,  if  the  act 
is  not  given  this  construction,  it  is  uncon- 
stitutional and  void. 
34  L.ILA.(N.S.) 


We  do  not  dispute  the  proposition  an- 
nounced by  many  courts,  that  a  resident  of 
the  state  has  the  right  to  have  liquor 
shipped  from  another  state  for  his  own  per- 
sonal use,  and  that  the  legislature  has  no 
power  to  deprive  him  of  the  right  to  receive 
such  liquor,  and  to  remove  it  from  an  ex- 
press or  railway  office  to  his  own  home  or 
place  of  business.  But  the  question  here 
is  not  his  right  to  do  so,  but  the  right  of 
another  to  get  the  goods  from  a  carrier, 
and  as  the  agent  of  the  purchaser,  and  not 
of  the  carrier  or  shipper,  deliver  the  same 
to  the  buyer.  The  agreed  statement  of  facts 
does  not  disclose  that  defendant  is  either 
a  public  or  private  carrier,  except  that, 
without  any  compensation  so  far  as  shown, 
and  as  a  mere  gratuity,  he  acted  as  the 
agent  of  the  purchaser  in  hauling  the  pack- 
ages of  liquor  from  the  depot  at  Eddyville 
to  the  residences  of  the  consignees  of  the 
liquor.  It  will  also  be  observed  that  there 
is  no  showing  of  any  kind  that  the  purchas- 
ers did  not  have  the  permits  referred  to  in 
the  section  of  the  Code  heretofore  quoted. 
We  do  not  think  that  defendant  was  in  any 
manner  engaged-  in  interstate  commerce. 
Moreover,  we  are  constrained  to  hold  that 
the  section  of  the  law  under  consideration 
is  not,  when  properly  construed,  unconstitu- 
tional because  it  interferes  in  any  way  with 
commerce  between  the  states.  Defendant 
was  in  no  other  sense  than  as  already  point- 
ed out  a  carrier  of  the  goods.  He  simply 
undertook,  as  agent  of  the  consignee,  to  get 
the  goods  at  the  depot,  and  to  deliver  them 
to  the  purchasers  without  any  consideration 
so  far  as  shown.  Appellant  argues  that,  so 
long  as  the  purchaser  himself  had  the  right 
to  get  the  goods  from  the  carrier  and  take 
them  to  his  home  for  his  own  personal  use, 
the  state  has  no  right  to  prevent  his  em- 
ployee from  doing  the  same  act  for  him.  But 
this  is  not  sound.  No  reason  has  been  given 
for  saying  that  the  legislature  cannot  pro- 
hibit one  from  doing  for  another  what  that 
other  may  lawfully  do  for  himself.  Cer- 
tainly there  is  no  constitutional  objection 
to  such  an  act.  No  case  has  been  cited 
which  so  holds,  and  we  have  not  been  able 
to  find  one  after  a  somewhat  diligent  search. 
High  V.  State,  2  Okla.  Crim.  Rep.  161,  28 
L.R.A.(N.S.)  162,  101  Pac.  115,  is  not  in 
point,  for  the  opinion  merely  considers  the 
right  of  the  purchaser  of  liquors  for  per- 
sonal use  to  transport  it  to  his  own  home. 
The  drayman  was  discharged  in  that  case 
for  the  reason  that  he  did  not  know  the 
contents  of  the  barrel  he  was  conveying. 
In  the  opinion  the  court,  in  deciding  the 
constitutional  question,  discussed  the  case 
solely  from  the  standpoint  of  the  purchaser 
of  the  liquor.  Moreover,  the  statute  there 
construed  read  as  follows:     "Or  who  shall 
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ship  or  in  any  way  convey  such  liquors 
from  one  place  within  this  state  to  another 
place  therein,  except  the  conveyance  of  a 
lawful  purchase  as  hereinafter  authorized, 
shall  be  punished  on  conviction  thereof,  by 
a  fine  not  less  than  $50  and  by  imprison- 
ment not  less  than  thirty  days  for  each 
ofTense."  Bunn's  Const.  (Okla.)  §  409.  It 
will  tluis  be  seen  that  the  decision  of  the 
Oklahoma  court  is  not  in  point.  No  other 
case  touches  the  question  even  incidentally. 

We  still  have  left  the  question  of  de- 
fendant's guilt  under  the  statute.  As  al- 
ready suggested,  there  is  no  sufficient  show- 
ing that  defendant  was  even  a  drayman. 
The  case  against  him  is  no  stronger  than 
one  where  one  neighbor,  for  the  convenience 
of  another,  undertakes  for  a  mere  gratuity 
to  get  liquor  ordered  by  the  other  for  his 
personal  use,  from  the  depot  of  a  common 
carrier,  and  conveys  and  delivers  it  to  the 
purchaser.  Is  such  an  act  in  violation  of 
the  statute  quoted?  We  are  constrained  to 
hold  that  it  is  not.  Criminal  statutes  arc 
to  be  strictly  construed,  and  in  case  of 
doubt  these  doubts  are  to  be  solved  in  favor 
of  the  accused.  Taking  the  statute  by  its 
four  corners,  looking  to  all  its  provisions, 
and  applying  the  ordinary  rules  of  con- 
struction thereto,  we  think  it  only  applies 
to  railway  and  express  companies,  common 
carriers,  or  other  persons  engaged  in  the 
carrying  business,  and  not  to  private  in- 
dividuals acting  without  consideration  and 
for  the  purpose  of  conferring  a  favor,  even 
though  he  be  acting  as  an  agent  of  the 
buyer  of  the  goods.  It  is  familiar  doctrine 
that  the  meaning  of  a  word  used  in  a  stat- 
ute, as  "person"  in  the  particular  case, 
must  be  construed  in  connection  with  the 
words  with  which  it  is  associated.  And  all 
words  should  be  so  limited  in  their  applica- 
tion as  not  to  lead  to  injustice,  oppression, 
or  an  absurd  consequence.  State  v.  Smith, 
48  Iowa,  670;  State  v.  Smiley,  65  Kan.  240, 
67  L.R.A.  903,  69  Pac.  199-'  State  v.  Bot- 
kin,  71  Iowa,  87,  60  Am.  Rep.  780,  32  N. 
W.  185;  Oakland  v.  Oakland  Water  Front 
Co.  118  Cal.  100,  60  Pac.  277;  State  ex  rel. 
Balch  V.  Fry,  186  Mo.  198,  85  S.  W.  328. 

While,  in  the  abstract,  general  terms  are 
to  be  given  their  natural  and  full  signifi- 
cance, yet,  where  they  follow  specific  words 
of  a  like  nature,  they  take  their  meaning 
from  the  latter,  and  are  presumed  to  em- 
brace only  persons  or  things  of  the  kind 
designated  by  them.  Brown  v.  J.  H.  Bell 
Co.  146  Iowa,  108,  27  L.R.A.(N.S.)  414, 
124  N.  W.  901 ;  State  v.  Eno,  131  Iowa,  619, 
109  N.  W.  119,  9  A.  &  E.  Ann.  Cas.  856; 
Burlington  v.  I-eebrick,  43  Iowa,  252;  Mc- 
Bride  v.  Des  Moines  City  R.  Co.  134  Iowa, 
398,  109  N.  W.  618;  State  v.  Campbell,  76 
Iowa,  122,  40  N.  W.  100. 
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Defendant  was  not,  as  we  have  already 
seen,  shown  to  have  been  a  carrier,  either 
public  or  private,  and  we  do  not  think  his 
guilt  is  shown  by  the  agreed  statement  of 
facts.  Moreover,  except  by  the  barest  in- 
ference, there  is  no  showing  that  the  pur- 
chasers of  the  liquor  did  not  have  permits, 
or  that  the  defendant  did  not  have  a  car 
ticate  showing  such  permits. 

Concluding,  we  may  suggest  that  the 
statute  does  not,  as  the  attorney  general 
contends,  make  it  unlawful  for  any  person 
or  corporation  to  transport  or  convey  within 
this  state  intoxicating  liquors  to  any  person 
within  the  state,  without  a  certificate,  etc. 
if  the  legislature  had  so  intended,  it  would 
have  been  a  very  easy  matter  to  have  said 
so.  That  it  did  not  so  say  is  the  very  best 
reason  for  deciding  that  it  did  not  so  in- 
tend. 

The  trial  court  was  in  error  in  finding  the 
defendant  guilty  under  the  agreed  state- 
ment of  facts,  and  its  judgment  must  be, 
and  it  is,  reversed. 

Petition  for  rehearing  denied  May  12, 
1911. 
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n.  J.  BAKER  &  BROTHER,  Respts., 

V. 

JOHN  DOE  et  al.,  Appts. 

(—  s.  C.  — ,  70  S.  E.  431.) 

Attachment  ~  money  in  possession  off 
agent. 

1.  A  consignee  of  goods  cannot  attach 
the  freight  money  in  the  hands  of  his  own 
agent  to  satisfy  a  claim  for  shortage  in  the 
consignment.  • 

Same  —  situs  off  debt  ~  residence  off 
principal. 

2.  The  domicil  of  one  owing  a  freight 
bill,  and  not  that  of  his  agent  charged  with 

Note.  —  Rght  of  plaintiff  to  summon  or 
charge  himself  aa  garnishee. 

This  note  is  merely  supplementary  to  a 
note  to  First  Nat.  Bank  v.  Elliott,  65  L.1ELA. 
353.  Later  authorities  only  will  be  given 
here.  From  that  note  it  will  be  seen  -that 
tliere  is  a  difference  of  opinion  on  the  ques- 
tion indicated  in  the  title,  the  authorities 
being  nearly  equally  divided. 

In  Alabama  it  has  been  held  that  a  plain- 
tiff has  no  right  to  make  himself  a  garnish- 
ee in  his  own  action.  Jos.  Joseph  &  Bros. 
Co.  V.  Hoffman,  —  Ala.  — ,  —  L.R.A.(N.S.) 
— -,  56  So.  216. 

So,  it  has  been  held  that  a  plaintiff  is  ncit 
authorized  to  garnish  himself  for  a  debt 
due  the  defendant,  under  a  statute  provid- 
ing that  "when  property,  choses  in  acUou, 
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the  duty  of  paying  it,  is  the  sitiu  of  the 
debt  for  purposes  of  attachment. 

Same  ^  demand  for  freight  money  — 
set-off. 

3.  A  mere  unliquidated  claim  for  freight 
money  against  which  a  set-off  is  claimed 
eannot,  luthough  it  be  regarded  as  tangible 
property,  be  considered  as  so  far  within  the 
power  of  the  carrier  as  to  be  subject  to  at- 
tachment for  his  debt  in  the  hands  of  the 
consignee's   agent. 

Same  — *  consignee  *  shortage  *  freight 
money  ^«et-off. 

4.  Since  the  right  of  a  consignee  of  goods 
to  satisfy  his  claim  for  shorti^e  in  the  de- 
livery out  of  the  freight  money  due  is  su- 
perior to  the  rights  of  an  attaching  credit- 
or of  the  carrier,  he  will  not  be  permitted 
to  levy  an  attachment  upon  sucn  freight 
money  in  his  own  possession. 

(March  6,  1911.) 

APPEAL  by   defendants  from  orders  of 
the  Common  Pleas  Circuit  Court  for 


Charleston  County  refusing  to  vacate  an 
attachment,  and  to  set  aside  the  service  of 
summons  against  defendants.       Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mitchell  &  Smith  for  appellants. 

Messrs.  Bryan  &  Bryan  and  Huger  & 
Wilber  for  respondents. 

■ 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  two  orders,— one 
refusing  to  vacate  an  attachment,  and  the 
other  refusing  to  set  aside  the  service  of 
summons.  The  grounds  upon  which  the 
motions  for  said  orders  were  made  were 
the  same. 

The  affidavit  of  Theodore  J.  Simmons, 
upon  which  the  warrant  of  attachment  was 
issued,  was  as  follows: 

"(1)  That  he  is  the  resident  agent  and 
representative  of  Frank  Morse  Smith  and 
Wm.  H.  Gelshennen,  copartners  carrying  on 
business  under  the  name  and  style  of  H.  J. 


or  effects  of  a  debtor  are  in  the  hands  of 
third  persons,  or  third  persons  are  indebted 
to  such  debtor,  the  attachment  may  be  made 
by  garnishment;"  nor  under  a  statute  pro- 
viding that  "attachments  may  be  levied 
upon  any  real  or  personal  property,  .  .  . 
debts,  or  choses  in  action  .  .  .  in  which 
the  defendant  has  an  interest."  Rice  v. 
Sharpleigh  Hardware  Co.  85   Fed.  559. 

But  in  Egolf  Bldg.  k  L.  Asso.  v.  Cleaver, 
228  Pa.  60,  77  Atl.  245,  it  was  held  that  a 
treasurer  of  a  corporation,  in  order  to  col- 
lect his  private 'debt,  may  attach  stock  of 
his  debtor  in  the  corporation  by  causing 
himself  as  treasurer  to  be  summoned  as 
garnishee,  although  his  attorney  was  also 
solicitor  for  the  corporation,  and  at  plain- 
tifTs  request  directed  the  sheriff  to  make  no 
service  upon  the  defendant. 

In  Rice  v.  Sharpleigh,  supra,  a  nonresi- 
dent corporation  brought  an  action  at  law 
in  a  state  chancery  court  of  Tennessee,  which 
was  given  by  statute  concurrent  jurisdic- 
tion with  courts  of  law  except  on  demands 
for  unliquidated  damages.  The  defendant, 
having  a  cross  demand  for  unliquidated  dam- 
ages growing  out  of  the  same  transaction 
on  which  he  was  sued,  and  which  he  was 
unable  to  set  off  in  the  suit  in  the  chancery 
court,  brought  an  action  thereon  in  a  state 
court  of  law,  and,  being  unable  to  obtain 
personal  service  on  the  corporation,  gar- 
nished himself  on  his  indebtedness  to  the 
corporation,  on  which  he  was  bein^^  sued 
in  the  chancery  court.  The  chancellor  of 
the  chancery  court  enjoined  the  corporation 
from  proceeding  in  that  court,  unless  it 
would  enter  its  general  appearance  in  the 
action  in  the  law  court.  The  corporation 
removed  the  action  in  the  law  court  to  the 
Federal  court,  and,  appearing  there  special- 
ly, moved  for  its  dismissal  on  the  ground 
that  the  plaintiff  in  such  action  could  not 
garnish  himself.  The  Federal  court  upheld 
the  contention  that  a  plaintiff  cannot  gar-  { 
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nish  himself,  but,  to  avoid  a  failure  of  jus- 
tice, which  would  arise  from  the  corporation 
collecting  its  debt  without  allowing  the  set- 
off, refused  to  dismiss,  but  retained  juris- 
diction until  the  plaintiff  should  find  some 
means  of  servins  notice  on  the  defendant 
corporation  or  of  compelling  an  appearance 
by  it. 

In  Jos.  Joseph  &  Bros.  Co.  v.  Hoffman, 
supra,  an  Ohio  corporation  sued  in  Alabama 
for  the  price  of  goods  sold,  pending  suit  and 
before  judgment,  instituted  an  action  in 
Ohio  for  breach  of  contract  in  the  sale  of 
the  same  goods,  garnished  itself,  obtained 
judgment  in  its  own  favor  in  the  main  ac- 
tion, one  in  its  own  favor  and  against  itself 
as  garnishee  in  the  garnishee  action,  and  a 
third  in  its  own  favor  and  against  the 
defendants  in  the  Ohio  action  (who  had 
neither  been  served  in  that  action  nor  had 
appeared),  for  the  difference  between  the 
other  two  judgments.  It  then  endeavored 
to  set  up  the  Ohio  proceedings  as  a  de- 
fense to  the  Alabama  action.  It  was  held 
that  the  personal  judgment  for  the  balance 
in  the  Ohio  action  was  void*,  but  that, 'since 
by  the  laws  of  Ohio  a  plaintiff  might  gar- 
nish himself,  that  the  judgment  against  the 
garnishee  was  binding,  and  could  be  set  off 
pro  ianto  against  the  plaintiff's  demand  in 
the  Alabama  suit,  notwithstanding  the  fact 
that  by  the  law  of  Alabama  a  plaintiff  could 
not  garnish  himself. 

As  to  the  related  question  of  the  right  of 
a  plaintiff  to  attach  property  of  a  defendant 
in  his  own  possession,  see  Gallun  v.  Weil, 
]]6  Wis.  236,  92  N.  W.  1091,  holding  that 
a  writ  of  attachment  issues  generally 
against  the  property  of  the  defendant  not 
exempt  from  execution,  and  may  be  execut- 
ed by  scfizing  any  of  such  property  wherever 
found  within  the  county  of  the  officer  having 
the  writ,  even  though  the  property  be  in  the 
possession  of  the  plaintiff.  IL  A.  £. 
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Baker  &  Brother,  with  their  principal  of- 
fice in  the  city  and  state  of  New  York,  and 
were  at  the  times  hereafter  mentioned,  and 
are  now,  copartners  as  aforesaid. 

"(2)  That  John  Doe  and  Richard  Roe 
are  fictitious  names  used  to  denote  the  un- 
known owners  or  charterers  of  the  British 
steamship  Powhatan,  defendants  herein^ 
who  were  in  possession  of  the  said  steam- 
ship Powhatan  on  the  voyage  herein  re- 
ferred to,  and  who  are  entitled  to  the 
freight  for  said  voyage  and  that  said 
defendants  are  justly  and  truly  indebted 
to  the  plaintiffs  in  the  sum  of  $724.07,  as 
follows:  That  said  steamship  Powhatan, 
through  its  master  and  agent,  delivered  its 
bill  of  lading  for  1,727,040  pounds  of  Tar- 
tar Pomac  meal  in  good  condition,  in  bags, 
to  be  transported  from  Europe  and  deliv- 
ered to  plaintiffs  at  Charleston,  state  afore- 
said, in  like  good  order  and  condition;  but 
said  steamship  failed  to  deliver  same,  but 
only  delivered  1,647,088  pounds  being  a 
shortage  of  79,952  pounds,  the  value  of 
which  shortage  so  failed  to  be  delivered  is 
$703.57;  that,  in  addition  thereto,  suid 
steamship  failed  to  deliver  certain  of  said 
meal  in  bags  as  delivered  to  it,  and  plain- 
tiffs were  compelled  to  furnish  sacks  and 
sack  same  at  a  cost  to  plaintiffs  of  $20.50; 
and  that  the  defendants  as  owners  or  char- 
terers of  said  steamship  Powhatan  are  in- 
debted to  plaintiffs  as  aforesaid  in  the  sum 

of  $724.07. 

"(3)  That  the  plaintiffs  have  commenced 
an  action  in  this  court  by  the  issuing  of 
the  summons  hereto  annexed  against  the 
said  defendants  upon  the  cause  of  action 
above  stated. 

"(4)  That  the  defendants  are  not  resi- 
dents of  this  state,  but,  as  deponent  is  in- 
formed and  believes,  reside  in  the  Kingdom 
of  Great  Britain. 

"(5)  That  the  defendants  have  property 
within  this  state,  to  wit,  money  due  the 
said.  steaniBhi|k  Powhatan  for  freight  on 
said  cargo  shipped  to  the  plaintiffs." 

The  sheriff  certified  that  he  attached  the 
sum  of  $1,012.20  in  the  hands  of  Theo.  J. 
Simmons.  Attached  to  the  warrant  is  a 
letter  from  Theo.  J.  Simmons  to  the  sheriff, 
in  which  he  says:  "Referring  to  your  war- 
rant of  attachment  served  on  me  this  after- 
noon, I  hold  subject  to  such  attachment,  the 
sum  of  $1,012.29,  the  amount  of  freight 
withheld  from  S.  S.  Powhatan."  The  de- 
fendant's attorneys  made  a  motion  to  va- 
cate the  warrant  of  attachment  on  certain 
groufids,  the  first  of  which  is  embodied  in 
the  following  exception:  "Because  his  Hon- 
or, Judge  Memminger,  erred  in  refusing  de- 
fendants' motion  for  an  order  vacating  and 
setting  aside  the  said  warrant  of  attach- 
ment issued  herein,  on  the  ground  that  said 
n  L.R.A,(N.S.) 


warrant  was  improvidently  issued,  in  that 
the  title  to  the  property  attached  (if  any 
was  attached)  is  in  the  plaintiffs,  and  the 
court  is  therefore  without  jurisdiction." 

In  the  case  of  George  v.  American  Gin- 
ning Co.  46  S.  C.  1,  32  L.R.A.  764,  57  Am. 
St.  Rep.  671,  24  S.  E.  41,  the  facts  were  as 
follows:  "The  plaintiff,  who  resides  in  the 
city  of  New  York,  by  formally  executed 
power,  constituted  William  C.  Brown,  a 
resident  of  this  state,  her  attorney  in  fact 
to  commence  this  action,  and  to  take  all 
necessary  steps  to  obtain  a  warrant  of  at- 
tachment against  the  property  of  the  de- 
fendant company,  which  is  a  foreign  cor- 
poration, doing  business  in  the  town  of 
Beaufort,  South  Carolina."  In  pursuance  of 
this  power,  the  said  W.  C.  Brown,  on  the 
30th  day  of  July,  1895,  procured  a  sum- 
mons and  complaint  to  be  issued  in  the 
name  of  the  plaintiffs  against  the  defendant 
company  on  a  certain  note  alleged  to  have 
been  executed  in  favor  of  the  plaintiff,  and 
on  the  same  day  sued  out  a  warrant  of  at- 
tachment, which  was  levied  upon  the  prop- 
erty of  the  defendant  company  upon  the 
ground  that  it  was  a  foreign  corporation. ' 
The  court,  in  discussing  the  case,  uses  the 
following  language :  "If,  as  distinctly  ap- 
pears in  the  case,  Wm.  C.  Brown  was  acting 
as  attorney  in  fact  of  the  plaintiff  in  com- 
mencing this  action  and  suing  out  the  war- 
rant of  attachment,  he  was  pro  hao  vice  the 
plaintiff,  and  therefore  the  service  upon 
him  was  practically  the  same  as  if  the  pa- 
pers had  been  served  upon  the  plaintiff  in 
her  own  proper  person.  .  .  .  The  ques- 
tion, then,  resolves  itself  into  an  inquiry 
whether  a  person  can  legally  commence  an 
action  against  a  foreign  corporation  of 
which  he  happens  to  be  an  officer  or  agent, 
by  serving  himself  with  the  process  or  sum- 
mons necessary  to  commence  such  action. 
So  far  as  we  are  informed,  there  is  no  au- 
thority in  this  state  upon  the  point;  and 
we  do  not  think  any  is  needed  to  show 
that  such  a  proposition,  so  utterly  at  va- 
riance with  any  proper  conception  of  the 
due  and  orderly  administration  of  justice, 
cannot  for  a  moment  be  entertained.  To 
concede  such  a  proposition  would  open  the 
door  to  the  grossest  fraud,  which  would 
be  a  reproach  to  tbe  administration  of  jus- 
tice. .  .  .  We  cannot  assent  to  a  prop- 
osition which,  if  established,  would  afford 
such  an  easy  mode  of  perpetrating  frauds. 
Counsel  for  appellant  has,  however,  cited 
us  to  two  cases  from  other  states,  which 
seem  to  support  fully  the  view  which  we 
have  adopted.  Buck  v.  Ashuelot  Mfg.  Co. 
4  Allen,  357,  and  Rehm  v.  German  Ins.  & 
Sav.  Inst.  125  Ind.  135,  25  N.  E.  173,  We 
think,  therefore,  that  the  circuit  judge 
erred  in  refusing  the  motion  to  set  aside 
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the  terrioe  of  the  summons  and  complaint 
in  this  action,  and  consequently  that  he 
erred  in  refusing  to  vacate  the  attach- 
ment.** The  case  of  Brown  ▼.  American 
Ginning  Co.  46  S.  C.  1,  32  L.R.A.  764,  67 
Am.  St  Rep.  671,  24  8.  E.  41,  was  heard 
in  connection  with  said  case,  and,  although 
the  facts  were  not  identical,  the  same  prin- 
ciple was  applied.  The  reason  for  the  rule 
is  also  thus  stated  in  Rice  ▼.  Sharpleigh 
Hardware  Co.  (C.  C.)  85  Fed.  659:  "On 
principle  it  will  readily  occur  to  almost  any 
one  that  to  allow  a  plaintiff  in  attachment 
to  garnish  himself  as  a  debtor  to  his  cred- 
itor, whom  he  made  a  defendant  for  that 
purpose,  is  a  distortion  of  the  process  of 
garnishment  from  its  -ordinary  use,  and  in 
itself  suggests  that  some  ulterior  or  sinis- 
ter purpose  is  to  be  accomplished.  If  two 
parties  owe  each  other,  the  two  debts,  so 
fur  as  they  go,  set  themselves  off;  and  from 
time  inunemorial  the  courts  of  law  have 
afforded  them  ample  opportunity  to  set 
them  off  against  each  other,  whenever 
either  brings  an  action  at  law."  We,  of 
course,  do  not  wish  to  be  understood  as 
intimating  that  there  was  any  intention 
to  distort  the  process  of  attachment  in  the 
case  under  consideration. 

Another  reason  why  there  was  error  in 
refusing  to  vacate  the  warrant  of  attach- 
ment is  that  the  debt  was  not  attached  at 
the  domicil  of  the  debtor.  The  rule  is 
thus  stated  in  the  case  of  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Sturm,  174  U.  S.  710,.  43  L. 
ed.  1144,  19  Sup.  Ct.  Rep.  797:  "The  pri- 
mary proposition  is  that  the  situs  of  a  debt 
is  at  the  domicil  of  a  creditor,  or,  to  state 
it  negatively,  it  is  not  at  the  domicil  of  the 
debtor.  The  proposition  is  supported  by 
some  eases;  it  is  opposed  by  others.  Its 
error  proceeds,  as  we  conceive,  from  con- 
founding debt  and  credit,  rights  and  reme- 
dies. The  right  of  a  creditor  and  the  obli- 
gation of  a  debtor  are  correlative  but  differ- 
ent things,  and  the  law,  in  adapting  its 
remedies  for  or  against  either,  must  regard 
that  difference.  .  .  .  The  idea  of  lo- 
cality of  things  which  may  be  said  to  be 
intangible  is  somewhat  confusing,  but»  if 
it  be  kept  up,  the  right  of  the  creditor  and 
the  obligation  of  the  debtor  cannot  have 
the  same,  unless  debtor  and  creditor  live 
in  the  same  place.  But  we  do  not  think  it 
Ifl  necessary  to  resort  to  the  idea  at  all,  or 
to  give  it  important  distinction.  The  es- 
sential service  of  foreign  attachment  laws  is 
to  reach  and  arrest  the  payment  of  what  is 
due,  and  might  be  paid  to  a  nonresident,  to 
the  defeat  of  his  creditors.  To  do  it»  he 
must  go  to  the  domicil  of  his  debtor,  and 
can  only  do  it  under  the  laws  and  procedure 
in  force  there.  This  is  a  legal  necessity, 
and  considerations  of  situs  are  somewhat 
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artificial.  If  not  artificial,  whatever  of  sub- 
stance there  is  must  be  with  the  debtor.  He, 
and  he  only,  has  something  in  his  hands. 
That  something  is  the  res,  and  gives  charac- 
ter to  the  action,  as  one  in  the  nature  of  a 
proceeding  in  rem.  Mooney  v.  Buford  k 
G.  Mfg.  Co.  18  C.  C.  A.  421,  34  U.  8.  App. 
681,72  Fed.  32;  Story,  Confl:  L.S649,  and 
notes.  To  ignore  this  is  to  give  immunity 
to  debts  owed  to  nonresident  creditors  from 
attachment  by  their  creditors,  and  to  deny 
necessary  remedies.  A  debt  may  be  as  valu- 
able as  tangible  things.  It  is  not  capable 
of  manual  seizure,  as  they  are,  but  no  more 
than  they  can  it  be  appropriated  by  at- 
tachment without  process  and  the  power  to 
execute  the  process.  A  notice  to  the  debtor 
must  be  given,  and  can  only  be  given  and 
enforced  where  he  is.  This,  as  we  have 
already  said,  is  a  necessity,  and  it  cannot 
be  evaded  by  the  insistence  upon  fictions 
or  refinements  about  situs  or  the  rights  of 
the  creditor.  Of  course,  the  debt  is  the 
property  of  the  creditor,  and  because  it  is 
the  laws  seeks  to  subject  it,  as  it  does 
other  property,  to  the  payment  of  his  cred- 
itors. If  it  can  be  done  in  any  other  way 
than  by  process  against  and  jurisdiction 
of  his  debtor,  that  way  does  not  occur  to 
us."  In  the  said  case  the  court  quotes  with 
approval  the  following  language  from  Wy- 
man  v.  Halstead  (WymsA  v.  United  States) 
109  U.  S.  656,  27  L.  ed.  1069,  3  Sup.  Ct. 
Rep.  417 ;  "The  general  rule  of  law  is  well 
settled  that,  for  the  purpose  of  founding 
administration,  all  simple  contract  debts 
are  assets  at  the  domicil  of  the  debtor." 

To  the  same  effect  is  the  case  of  Dial  r. 
Gary,  14  S.  C.  673,  37  Am.  Rep.  737,  in 
which  it  was  held  that  "a  grant  of  admin- 
istration vests  in  the  administrator  only 
such  movable  property  as  may  be  found 
within  the  territorial  limits  of  the  govern- 
ment»  which  grants  it;  but  choses  in  action 
are  bona  notahilia  of  the  state  where  the 
debtor  resides,  and  are  the  subject  of  ad- 
ministration there."  (Syllabus.)  Ths 
court  stated  the  question  to  be  'Whether 
the  plaintiff  (appellant),  being  the  holder 
of  a  bond  purchased  by  him  from  a  domi- 
ciliary administrator  abroad,  has  the  right 
and  legal  capacity  to  sue  said  bond  in  this 
state,  where  the  debtor  resides,  and  where 
he,  the  appellant,  resides."  In  discussing 
this  question,  the  court  said:  "Ths  bond 
sued  on  is  technically  a  chose  in  action. 
Is  a  chose  in  action  property,  or  merely  the 
representative  of  property?  Is  it  the  sub- 
stance or  shadow?  And  where  the  obligor 
and  obligee  reside  in  different  states,  is  the 
property  involved  in  the  bond  to  be  regard- 
ed as  situated  in  the  domicil  of  the  debtor, 
or  that  of  the  creditor?  If  the  bond  fol- 
lowed the  person  of  the  debtor,  and  is  to  be 
33 
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considered  as  bona  notahilia  in  the  state 
where  he  resides,  then  the  demurrer  was 
properly  sustained.  If,  however,  it  fol- 
lowed the  person  of  the  creditor,  and  is  to 
be  considered  property  in  Massachusetts, 
then,  if  the  laws  of  that  state  have  been 
complied  with,  the  appellant's  title  would 
be  good.  The  term  'chose'  signifies  thing 
or  property.  In  law  it  is  applied  to  per- 
sonal property,  as  choses  in  possession  are 
such  personal  things  of  which  one  has  pos- 
session. Choses  in  action  are  such  as  the 
owner  has  not  possession,  but  merely  a 
right  of  action  for  their  possession.  2  Bl. 
Com.  389,  397;  1  Chitty,  Pr.  99.  A  chose 
in  action,  then,  embraces  two  ideas:  First, 
a  visible  tangible  thing;  and,  second,  the 
right  to  sue  for  and  recover  that  thing. 
These  are  separate  and  distinct  elements; 
and  the  one  may  be  situated  in  one  locality 
and  the  other  in  another.  In  the  case  uow 
before  the  court,  the  chose  or  thing  is  sit- 
uated in  South  Carolina,  and  the  evidence 
of  the  right  to  sue  at  the  death  of  Burke 
was  in  Massachusetts,  but  that  right  could 
not  be  exercised  in  that  state,  even  by 
Burke  himself,  at  least  so  long  as  the  debt- 
or continued  in  this  state.  In  this  view, 
both  the  thing  and  the  right  to  sue  for  it 
belonged  to  South  Carolina,  and,  according 
to  strict  law.  ought  to  be  subject  to  admin- 
istration here.  Otherwise  the  great  object 
of  each  state  or  government,  retaining  con- 
trol over  the  property  of  an  absent  dece- 
dent, would  be  defeated  entirely."  It  will 
thus  be  seen  that  tangible  property  is  sub- 
ject to  attachment  wherever  it  may  be  lo- 
cated, but  that  a  debt  can  be  attached  only 
at  the  domicil  of  the  debtor. 

The  money  in  the  hands  of  the  agent, 
Theo.  J.  Simmons,  was  attached  as  a  debt, 
and  not  as  tangible  property.  But,  even 
if  it  be  regarded  as  tangible  property,  the 
defendants  did  not  have  such  interest  in  it 
as  rendered  it  subject  to  attachment.  "A 
fundamental  principle  is  that  an  attaching 
creditor  can  acquire  no  greater  right  in 
attached  property  than  the  defendant  had 
at  the  time  of  the  attachment.  If,  there- 
fore, the  property  be  in  such  a  situaticm 
that  the  defendant  has  lost  his  power  over 
it,  or  has  not  yet  acquired  such  interest  in, 
or  power  over,  it,  as  to  permit  him  to  dis- 
pose of  it  adversely  to  others,  it  cannot  be 
attached  for  his  debt."  Drake,  Attachm. 
§  245.  In  the  case  of  Pressley  v.  McDonald, 
1  Rich.  L.  27,  the  defendant  McDonald 
issued  a  foreign  attachment,  and  levied  on 
Harriet,  one  of  the  negroes  given  to  Nancy 
Calhoun,  as  the  property  of  her  husband, 
W.  Calhoun,  the  absent  debtor.  The  court 
said:  *The  only  question  in  the  case  is 
whether  William  Calhoun  had  legally  vest- 
ed in  him  the  exclusive  title  to  the  negroes 
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in  question.  His  right  depends  on  the  suffi- 
ciency of  the  assent  of  the  executor.  .  . "  . 
It  was  competent  for  Calhoun  to  have  t«^ 
ceived  in  his  own  right,  by  virtue  of  his 
marriage,  the  legacy  bequeathed,  in  terms, 
to  his  wife.  It  was  in  the  power  of  the 
executor,  however,  to  have  withheld  his 
assent  for  the  benefi,t  of  the  wife  until  her 
rights  could  be  recognized  and  secured  by 
a  court  of  equity," — thus  showing  that  the 
negro  could  not  be  attached  as  the  property 
of  the  husband  until  he  had  reduced  it  to 
possession.  In  the  case  of  Burrell  v.  Let- 
son,  1  Strobh.  L.  239,  it  was  held  that  one 
who  has  been  constituted  attorney  in  fact 
to  receive  the  money  of  an  absent  debtor, 
but  refuses  to  do  so,  and  under  his  power 
appoints  another  to  receive  it,  may  in  his 
return  to  a  writ  of  attachment  properly 
deny  that  he  has  any  moneys,  goods,  etc., 
of  the  absent  debtor.  The  court  used  this 
language:  "It  has  been  argued  that  inas- 
much as  Mr.  Petigru  received  from  the  de- 
fendant a  power  of  attorney  to  receive  the 
money,  but  did  not  chose  to  receive  it,  and 
constituted  Mr.  Porcher,  by  the  authority 
contained  in  the  same  power,  the  attorney 
of  the  defendant  to  receive  the  money, 
which  he  did,  he  (Mr.  Petigru)  is  to  be 
considered  in  law  as  having  the  fund  in  hia 
hands.  .  .  .  Can  Mr.  Petigru  be  re- 
garded as  having  the  money  of  the  defend- 
ant in  his  hands,  power,  or  possession? 
Certainly  not.  He  might,  it  he  would  have 
obtained  the  possession,  but  the  exercise 
of  his  power  to  receive  was  necessary  to 
bring  the  fund  actually  or  legally  into  his 
possession.  This  he  did  not  do.  Mr.  Por- 
cher's  receipt  of  ^he  money  cannot  be  con- 
sidered as  Mr.  Petigru's;  for  the  maxim. 
Qui  facit  per  alium  facit  per  se,  does  not 
apply  between  them."  We  do  not  deem  it 
necessary  to  cite  other  authorities  to  sus- 
tain this  proposition. 

Another  reason  still  why  a  plaintiff 
should  not  be  allowed  to  attach  money  or 
a  debt  in  his  hands  is  because  he  occupies 
the  position  of  a  creditor  in  possession,  and 
his  rights  are  paramount  to  the  rights  of  an 
attaching  creditor.  Seabrook  v.  Rose,  2 
Hill,  Eq.  553 ;  Mitchell  v.  Byrne,  6  Rich.  L. 
ni.  Having  reached  the  conclusion  that 
this  exception,  which  raises  a  jurisdiction- 
al question,  should  be  sustained,  the  ques- 
tions presented  by  the  other  exceptions  are 
not  properly  before  this  court  for  con- 
sideration. Wren  v.  Johnson,  62  S.  C.  533, 
40  S.  E.  937. 

It  is  the  judgment  of  this  court  that  the 
orders  of  the  Circuit  Court  be  reversed. 

Jones,  Ch.  J.,  and  Woods  and  Hydrl<dc« 
JJ^  concur. 
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Indictment  ^  banking  same  ^  tnrff  ex- 
change ^  variance. 

1.  Under  an  information  charging  a  de- 
fendant with  conducting  a  banking  and 
percentage  game  played  with  certain  de- 
vices, for  money  and  other  representatives 
of  value,  a  conviction  cannot  be  had  upon 
proof  that  the  accused  conducted  a  "turf 
exchange,"  where  liis  patrons  congregated 
and  bet  upon  horse  races  run  at  another 
place. 

Gaming  ^  banking  game  *  definition. 

2.  To  be  guilty  of  violating  §  2422, 
Snyder's  Comp.  Laws  (Okla.)  1909,  the  ac- 
cused must  deal,  play,  carry  on,  open,  or 
conduct  the  game  upon  which  money  or 
other  representative  of  value  is  wagered, 
and  the  game  which  he  so  deals,  plays,  car- 
ries on,  opens,  or  conducts  must  be  one  of 
those  specially  mentioned  in  said  section,  or 
some  banking  or  percentage  game  played 
with  dice,  cards,  or  some  other  device. 

Same  ^  device  —  definition. 

3.  By  the  word  "device,"  as  used  in 
§  2422,  Snyder's  Comp.  Laws  (Okla.)  1909, 
IS  meant  the  means,  instrument,  contriv- 
ance, or  thing  by  which  a  banking  or  per- 
ce-itflge  game  is  played. 

Nuisance  *  house  for  betting  on  horse 
races. 

4.  A  house  or  place  kept  for  the  purpose 
of  enabling  persons  to  place  bets  or  wagera 
upon  horse  races  is  a  common  gambling 
bouse,  is  a  nuisance  per  «e,  and  those  who 
conduct  it  are.  indictable  and  punishable 
under  f  2465,  Snyder's  Cohap.  Laws  (Okla.) 
1909. 

(January  5,   1911.) 

Tjl  RROR  to  the  County  (}ourt  of  Canadian 
4  County  to  review  a  judgment  convicting 
defendants  of  carrying  on  a  gambling  game. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davidson  A  Malloy,  Kistler  A 
Haskell,  and  Flynn,  Ames,  A  Chambers, 
with  Gillette,  Llbby,  A  Gillette,  for  plain- 
tiff in  error: 

In  defining  crimes  the  court  should  not 

Headnotes  by  Richabdson,  J. 

Note.  ^  The  cases  passing  upon  the  ques- 
tion whether  a  turf  exchange  is  indictable 
as  a  banking  or  percentage  game  are  col- 
lected and  discussed  in  the  notes  to  State 
V.  Vaughan,  7  L.R.A.(N.S.)  899,  and  James 
T.  State,  33  L.R.A.(N.S.)  827,  on  the  sub- 
ject of  horse  racing  as  a  game  within  gam- 
bling statutes. 
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adopt  a  rule  of  construction  which  carries 
it  beyond  the  fair  import  of  the  exact  words 
used  by  the  legislature,  because  it  is  clearly 
against  public  policy  to  make  that  criminal 
which  the  accused  himself  regards  as  inno- 
cent, while  it  is  clearly  in  the  interest  of 
public  policy  to  prohibit  one  who  has 
knowingly  committed  a  crime  to  escape  the 
demands  of  justice  by  a  resort  to  technical 
construction. 

Erbaugh  v.  United  States,  97  C.  C.  A.  663, 
173  Fed.  433;  Field  v.  United  States,  69 
C.  C.  A.  568,  137  Fed.  6;  The  Ben  R.  67 
C.  C.  A.  290,  134  Fed.  784:  United  States 
V.  Wiltberger,  5  Wheat.  76,  5  L.  ed.  37; 
Sarlls  V.  United  States,  152  U.  S.  570,  38 
L.  ed.  556,  14  Sup.  Ct.  Rep.  720;  United 
States  V.  Harris,  177  U.  S.  305,  44  L.  ed. 
780,  20  Sup.  Ct.  Rep.  609;  Endlich,  Inter- 
pretation of  Statutes,  §  329;  Sutherland, 
Stat:  Constr.  §  350;  Crow  v.  State,  6  Tex. 
334;  McElroy  v.  Carmichael,  6  Tex.  454; 
People  V.  Richards,  108  N.  Y.  137,  2  Am.  St. 
Rep.  373,  15  N.  E.  371;  State  v.  Bryant,  90 
Mo.  534,  2  S.  W.  836;  Re  Yell,  107  Mich. 
228,  65  N.  W.  97 ;  State  v.  Hayden,  31  Mo. 
35;  People  v.  Engeman,  129  App.  Div.  462, 
114  N.  Y.  Supp.  174;  State  v.  Shaw,  39 
Minn.  153,  39  N.  W.  305,  8  Am.  Crim.  Rep. 
321 ;  Ives  v.  Boyce,  85  Neb.  324,  25  L.R.A, 
(N.S.)  157,  123  N.  W.  318;  Proctor  v.  Ter- 
ritory, 18  Okla.  378,  92  Pac.  389. 

Messrs.  Charles  West,  Attorney  Gen- 
eral,  and  Smith  C.  Matson,  for  defendant 
in  error: 

It  was  not  the  intention  to  restrict  the 
crime  to  such  games  as  are  played  with 
devices  used  solely  for  gambling. 

Jones  V.  Territory,  5  Okla.  540,  49  Pac. 
934;  State  v.  Purdom,  3  Mo.  114;  State  v. 
Bates,  10  Mo.  166;  Eubanks  v.  State,  5  Mo. 
460;  State  v.  Herryford,  19  Mo.  377;  Miller 
V.  United  States,  6  App.  D.  C.  10;  Joseph 
V.  Miller,  1  K.  M.  621. 

Richardson,  J.,  delivered  the  opinion  of 
the  court: 

The  charging  part  of  the  information  in 
this  case  was  as  follows:  "The  said  defend- 
ants, E.  P.  James,  Ollie  James,  C.  E.  Hills- 
wick,  and  Gale  Pendleton  did  then  and 
there  unlawfully  conduct  as  owners  and  for 
hire  a  certain  banking  and  percentage  game 
played  with  and  by  means  of  a  certain  de- 
vice, to  wit,  a  blackboard  and  telegraph 
connections,  together  with  tickets  with  the 
name  of  the  supposed  horses  and  the  amounts 
wagered  on  them,  for  money,  checks,  and 
other  representatives  of  value."  To  this  in- 
formation plaintiffs  in  error  interposed  a 
demurrer,  on  the  ground  that  the  act  charged 
did  not  constitute  an  offense.  This  was 
overruled.  After  trial  and  verdict,  plain- 
tiffs in  error  filed  a  motion  for  new  trial,  in 
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whioli  thej  alleged  that  the  court  erred 
in  overruling  the  demnrrer,  and  that  the 
verdict  of  the  jury  was  contrary  to  the  law 
and  the  evidence,  which  motion  was  over- 
ruled. These  are  the  o;iIy  assignments  we 
deem  it  necessary  to  consider. 

The  statute  under  which  this  information 
was  drawn,  being  §  2422,  Snyder's  Comp. 
Laws  (Okla.)  1909,  reads  as  follows:  "That 
every  person  who  deals,  plays,  or  carries 
on,  or  opens  or  causes  to  be  opened,  or 
who  conducts,  either  as  owner  or  employee, 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  poker,  roulette,  craps,  or  any  bank- 
ing or  percentage  game  played  with  dice, 
cards,  or  any  device,  for  money,  checks, 
credit^  or  any  representative  of  value,  is 
guilty  of  a  misdemeanor,  and  is  punishable 
by  a  fine  of  not  less  than  $100  nor  more 
than  $1,000,  and  by  imprisonment  in  the 
county  jail  for  a  term  not  less  than  thirty 
days  nor  more  than  aiz  months." 

This  statute  makes  it  an  offense  for  any 
person  to  'conduct,  either  as  owner  or  em- 
ployee, whether  for  hire  or  not,  any  banking 
or  percentage  game  played  with  any  device, 
for  money,  checks,  credit,  or  any  representa- 
tive of  value.  This  information  alleged  that 
plaintiffs  in  error  did  conduct,  as  owner  and 
for  hire,  a  certain  banking  and  percentage 
game  played  with  and  by  means  of  certain 
named  devices,  for  money,  checks,  and  other 
representatives  of  value.  The  information 
is  substantially  in  the  word^  of  the  statute, 
and,  though  inartificially  drawn,  is  probably 
sufHcient.  The  devices  named  are  unusual 
ones  for  that  purpose,  but  the  court  could 
not  say  as  a  matter  of  law  that  they  could 
not  be  so  used. 

We  think,  however,  that  the  allegations 
of  this  information  were  not  supported  by 
the  evidence.  The  evidence  tended  to  show 
that  plaintiffs  in  error  were  engaged  in  op- 
erating what  is  know  as  a  "turf  exchange" 
in  the  city  of  £1  Reno.  It  was  shown  that 
they  had  rented  a  building  for  that  purpose. 
and  kept  therein  a  blackboard,  a  telegraph 
instrument,  and  a  telegraph  operator;  that 
this  was  conducted  for  the  purpose  of  ena- 
bling patrons  of  the  exchange  to  lay  bets 
and  wagers  upon  horse  races  run  in  other 
states;  that  on  the  day  previous  to  the 
running  of  such  races,  the  names  of  the 
horses  entered  therein  were  sent  to  the  ex- 
change by  leased  wires,  and  were  posted  on 
the  blackboard,  as  were  also  the  odds  on  the 
horses  as  made  by  bookmakers  at  the  tracks. 
When  the  odds  were  posted  the  patrons  of 
the  exchange  selected  the  horse  or  horses 
which  they  wished  to  back,  and  placed  their 
bets  thereon.  They  were  given  tickets  show- 
ing the  amount  of  money  wagered,  the  name 
of  the  horse  upon  which  they  had  bet,  and 
the  terms  of  the  wager.  After  the  race  was 
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run,  the  result  was  telegraphed  to  the  ex- 
change, and  the  wagers  were  settled  accord- 
ingly. Generally  all  bets  were  taken  by  the 
exchange. 

The  authorities  are  to  the  effect  that 
running  a  horse  race  is  a  game,  but  in  this 
case  the  games  were  not  played  at  the  "turf 
exchange,"  and  were  not  conducted  by  plain- 
tiffs in  error.  They  did  not  conduct  the 
races,  and  therefore  did  not  conduct  the 
game.  Neither  was  the  game  played  by 
means  of  the  deviees  alleged  in  the  informa- 
tion ;  that  is,  the  races  upon  which  the  mon- 
ey; checks,  credits,  or  representatives  of 
value  were  wagered,  and  were  won  or  lost, 
were  not  run  in  any  sense  by  means  of  tele- 
graph wires,  telegraph  instruments,  black- 
boards, or  tickets.  The  game,  the  horse  race, 
was  run  and  played  by  means  of  horses. 
All  that  was  done  in  the  "turf  exchange" 
was  to  make  bets  upon  the  result  of  the 
races.  The  tickets  given  the  gamblers  were 
only  memoranda  of  their  bets,  and  the  tele- 
graph wire  and  instrument  and  the  black- 
board were  merely  means  of  showing  what 
horses  were  to  run,  the  odds  placed,  and  of 
making  known  the  result  of  the  race.  They 
furnished  advance  information  in  regard  to 
the  game,  and  made  known  the  result  as  de- 
termined upon  the  track. 

Section  2019,  Snyder's  Comp.  Laws 
(Okla.)  1909,  provides  that  no  act  or  omis- 
sion shall  be  deemed  criminal  or  punishable, 
except  as  prescribed  or  authorized  by  the 
Code.  In  United  States  v.  Wiltberger,  5 
Wheat.  76,  6  L.  ed.  37,  it  is  said  by  Chief 
Justice  Marshall:  "To  determine  that  a 
case  is  within  the  intention  of  the  statute, 
its  language  must  authorize  us  to  say  so. 
It  would  be  dangerous,  indeed,  to  carry  the 
principle  that  a  case  which  is  within  the 
reason  or  mischief  of  a  statute  is  within,  its 
provisions  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of 
equal  atrocity,  or  of  kindred  character,  with 
these  which  are  enumerated."  We  think  the 
above  quotation  applicable  to  this  ease,  and 
are  of  the  opinion  that  the  facts  proven 
herein  are  within  neither  the  letter  nor  the 
spirit  of  the  statute  under  which  the  infor- 
mation was  drawn.  Statutes  identical  with 
or  similar  to  the  one  under  consideration 
have  been  enacted  in  many  of  the  states, 
and  have  often  been  construed  by  the 
courts;  and  so  far  as  we  have  been  able 
to  ascertain,  it  has  been  uniformly  held 
that  the  conducting  of  a  turf  exchange  or 
the  selling  of  pools  upon  races  in  the  man- 
ner shown  here  was  not  a  violation  of  such 
statute.  Thus,  it  is  said  in  State  v.  Hay- 
den,  31  Mo.  36:  "It  is  a  great  perversion 
of  language  to  call  a  horse  race  a  gambling 
device.  If  the  legislature  desires  to  prohibit 
horse  races,  it  is  easy  for  them  to  say  so 
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in  plain  terms.  No  one  would  even  suppose 
that  penalties  inflicted  upon  keepers  of  faro 
banks  and  tables  and  such  like  gaming 
devices  were  intended  to  apply  to  horse 
races  or  foot  races  or  boat  races.  A  crim- 
inal code  cannot  be  so  loosely  interpreted." 
The  same  question  was  before  the  supreme 
court  of  New  York  in  the  case  of  People 
V.  Engeman,  129  App.  Div.  462,  114  N.  Y. 
Supp.  174,  the  syllabus  of  which  case  is  as 
follows:  ''A  'device  or  apparatus  for  gam- 
bling' is  a  device  or  apparatus  designed  for 
carrying  on  actual  gambling,  or  determining 
whether  the  player  is  to  win  or  lose,  like 
a  wheel  of  fortune  and  contrivances  of  that 
sort  A  paper  commonly  called  'advance  in- 
formation,' conveying  information  as  to 
horses  entered  to  take  part  in  a  race  to  be 
run,  the  names  of  the  jockeys,  the  names  of 
the  horsjes  withdrawn,  the  length  of  the 
race  and  its  number,  though  useful  to  a 
gambler  in  placing  his  wager,  is  not  a  'de- 
vice or  apparatus  for  gambling'  denounced 
by  Penal  Code,  S  344."  And  in  the  body  of 
the  opinion  it  is  said:  "This  is  the  test: 
Whether  the  implement  or  device  is  used 
in  determining  who  shall  win  or  lose;  wheth- 
er it  is  an  integral  part  of  the  actual  gam- 
bling. A  gambling  device  is  defined  (20 
Cyc  Law  ft  Proc.  p.  871)  as  an  invention 
often  used  to  determine  the  question  as  to 
who  wins  and  who  loses,  that  risk  their 
money  on  a  contest  or  chance  of  any  kind; 
anything  which  is  used  as  a  means  of  play- 
ing for  money  or  other  thing  of  value,  so 
that  the  result  depends  more  largely  on 
chance  than  skill."  And  this  decision  was 
affirmed  by  the  court  of  appeals  of  New 
York  in  196  N.  Y.  591,  89  N.  B.  1107. 

In  construing  a  similar  statute  the  su- 
preme court  of  Minnesota,  in  the  case  of 
State  V.  Shaw,  '39  Minn.  153,  39  N.  W.  305, 
8  Am.  Crim.  Hep.  321,  said:  "The  statute 
enumerates  cards,  dice,  and  gaming  tables, 
which  are  well-defined  devices  use'd  in 
gambling,  and  then  follow  the  words  'or 
any  other  gambling  devices  whatever.'  Gam- 
bling is  defined  to  be  'a  risking  of  money  or 
other  property  between  two  or  more  persons 
on  a  contest  of  chance  of  any  kind,  where 
one  must  be  the  loser  and  the  other  the 
gainer.'  A  horse  race  may  therefore  be  a 
game,  and  betting  on  a  horse  race  is  gam- 
bling, and  undoubtedly  the  parties  charged 
in  the  indictment  were  gambling,  and  it 
might  well  be  held  that  persons  betting  on 
such  games  would  be  liable  to  prosecution 
under  |  296  of  the  Penal  Code,  and  that 
the  house  or  place  kept  by  defendants  was 
a  common  nuisance,  and  the  keepers  might 
have  been  indicted  under  the  common  law 
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for  'keeping  a  common  gaming  house.'  But 
the  offense  here  charged  is  gambling  with 
'gambling  devices,'  and  'keeping  gambling 
devices  designed  to  be  used  in  gambling.' 
The  term  'device'  has  the  same  meaning  in 
both  sections.  Though  the  words  'any  other 
gambling  devices  whatever'  are  doubtless  in- 
tended to  include  any  kind  of  apparatus, 
contrivance,  or  instrument  which  may  be 
used  in  games  of  chance,  and  upon  the  ma- 
nipulation or  operation  of  which  the  re- 
sult of  the  game  is  determined,  yet  these 
terms,  'gambling  devices,'  must  be  construed 
ejusdem  generis  with  the  particular  devices 
which  are  described  in  the  preceding  por- 
tion of  the  same  section,  in  fixing  the  gen- 
eral character  of  such  device  referred  to  in 
the  statute.  Re  Lee  Tong  (D.  C.)  9  Sawy. 
333,  18  Fed.  257.  A  horse  race  is  not  a 
gambling  device,  nor  are  descriptive  lists  of 
such  races,  or  statements  or  announcements 
of  the  particulars  thereof,  from  which  those 
desiring  to  bet  on  the  races  may  more  con- 
veniently obtain  information  in  respect  to 
the  same,  and  wo  are  unable  to  see  that  the 
boards  and  lists  or  records  of  the  pools  sold, 
described  in  the  indictment,  are  anything 
more.  There  is  no  element  of  chance  in 
their  use,  which  we  think  is  the  test.  The 
defendants'  methods  undoubtedly  serve  to 
facilitate  gambling,  and  so  does  the  fact 
that  they  keep  open  a  place  for  gambling, 
and  the  same  may  be  said  also  of  the  pub- 
lished schedule  of  races  and  games,  and 
many  other  acts  and  things,  which,  however, 
cannot  be  denominated  'gambling  devices' 
within  the  meaning  of  the  statute.  The 
betting  is  on  the  races  exclusively,  and  the 
result  is  in  no  way  determined  by  the  use 
of  the  instrumentalities  in  question,  and  ho 
additional  element  of  chance  is  introduced 
thereby." 

A  similar  statute  was  passed  upon  in  the 
case  of  Ives  v.  Boyce,  85  Neb.  324,  25  L.R.A. 
(N.S.)  157,  123  N.  W.  318,  and  it  was 
there  held  that  the  telegraph  wires  and  in- 
struments, blackboard,  and  tickets,  alleged 
in  this  information  to  be  gambling  devices, 
were  not  such  within  the  meaning  of  the 
statute.  In  that  opinion  the  court  said: 
"Plantiff  seeks  to  bring  the  action  within 
the  scope  of  the  above  proviso  by  allying 
that  the  telegraph  wire,  the  blackboard,  and 
the  ticker  constituted  a  'gambling  device;' 
but  we  think  this  would  be  a  forced  and 
strained  construction  of  the  statute.  The 
appliances  mentioned  may  be  and  are  used 
for  legitimate  purposes,  and  are  no  more 
'gambling  devices'  than  many  other  instru- 
mentalities of  trade  and  commerce." 

And  the  supreme  court  of  the  territory 
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of  Oklahoma,  in  Procrtor  ▼.  Territory,  18 
Okla.  378,  92  Pac.  389,  in  construing  this 
statute,  said :  "When  the  charge  is  for 
playing  at  some  one  these  unnamed  games, 
it  will  be  necessary  to  set  out  the  descrip- 
tion of  the  game  or  device  sufficiently  to 
show  that  it  was  played  with  dice  or  cards, 
or  some  other  device  upon  which  something 
was  hazarded  for  money  or  something  of 
value."  See  also  James  v.  State,  63  Md. 
242;  Crow  v.  State,  6  Tex.  334;  McElroy  v. 
Carmichael,  6  Tex.  454;  and  State  v.  Bry- 
ant, 90  Mo.  534,  2  S.  W.  836.  We  deem  it , 
useless  to  multiply  authorities  upon  this 
question;  we  believe  that  none  can  be  found 
holding  that  the  acts  proved  constituted  a 
violation  of  this  statute,  and  we  do  not 
think  that  any  such  conclusion  can  be 
drawn  from  even  a  casual  reading  of  the 
section  in  question. 

We  concur  with  many  good  people  in  be- 
lieving that  the  operations  of  these  so-called 
**turf  exchanges"  are  pernicious,  and  should 
be  specifically  prohibited;  but  the  making 
of  laws  to  that  end  is  a  legislative,  and  not 
a  judicial,  function,  and  the  legislature  has 
clearly  negatived  its  intention  to  bring  them 
within  the  terms  of  this  particular  statute 
by  the  language  it  employed  in  framing  the 
statute. 

There  is  no  doubt  but  that  the  making 
of  bets  and  wagers  in  these  exchanges  con- 
stitutes gambling,  and  the  exchanges  them- 
selves are  common  gambling  houses,  and 
are  therefore  nuisances  per  se.  Rex  v.  Rog- 
ier,  1  Bam.  &  C.  272,  2  Dowl.  &  R.  431,  25 
Revised  Rep.  393;  United  States  v.  Dixon, 
4  Cranch,  C.  C.  107,  Fed  Cas.  No.  14,970; 
Vanderworker  v.  State,  13  Ark.  700;  State 
V.  Layman,  5  Harr.  (Del.)  510;  State  v. 
Black,  94  N.  C.  809;  People  r.  Weithoff, 
51  Mich.  203,  47  Am.  St.  Rep.  557,  16  N.  W. 
442;  Anderson  v.  State,  —  Tex.  App.  — ,12 
S.  W.  868.  See  also  14  Am.  &  Eng.  Enc. 
Law,  p.  694,  and  cases  there  cited.  They  are 
such  under  our  statutes.  Under  §  5771, 
Snyder's  Comp.  Laws  (Okla.)  1909,  their 
operation  may  be  enjoined;  they  may  be 
abated  as  provided  in  chapter  71  of  said 
laws;  and  under  §  2465  of  said  laws  their 
operation  constitutes  a  misdemeanor,  and 
those  who  conduct  them  may  be  prosecuted 
criminally,  and  have  inflicted  upon  them 
the  punishment  prescribed  by  §  2032;  but 
a  prosecution  will  not  lie  on  an  information 
based  upon  §  2422. 

Reversed  and  remanded. 

Furman,  P.  J.,  and  Doyle,  J.,  concur. 
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DeRAN  lumber  company,  Plflf.  in  Err. 

(68  W.  Va.  657,  70  S.  E.  702.) 

Negotiable  paper  *  parol  evidence  * 
relative  liability  of  parties. 

1.  In  an  action  between  original  parties 
to  a  negotiable'  instrument,  oral  evidence 
is  admissible  to  prove  an  agreement  between 
or  among  them,  different  from  that  indicat- 
ed by  the  relative  positions  of  their  sig- 
natures on  the  paper.. 

Same  *  variation  of  writing. 

2.  In  such  case,  the  written  contract  is 
incomplete  and  silent  as  to  some  of  its 
terms,  and  the  oral  evidence  supplying  them 
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Note, '^  Personal  liability  to  other  con- 
trading  party  of  one  who,  nHthout 
authorityf  assumes  to  contract  as 
agent  for  another, 

I.  Introductory,  518. 
II.  The  liability. 

a.  In  general,  510. 

b.  Equal   knowledge   of   extent   of 

authority,  522. 

c.  Agents   of    public   corporations, 

523. 

d.  Agents  of  private  corporations, 

524. 
III.  Remedies. 

a.  In  general,  525. 

b.  On  the  contract  itself,  626. 

c.  Not  on  the  contract  itoelf. 

1.  In  general,  530. 

2.  In  tort,  533. 

3.  Assumpsit,  etc.,  on  warran- 

ty of  authority.  535. 

d.  Under  statutes.   • 

1.  In  general,  637. 

2.  Negotiable         Instruments 

Law,  538. 

e.  Particular  jurisdictions. 

1.  Missouri.  538. 

2.  New  Jersey,  639. 

3.  Pennsylvania,539. 

4.  Texas,  540. 

rV.  Measure  of  damages,  540. 
V.  Miscellaneous,  541. 

/.  Introdtustory. 

It  is  laid  down  as  a  general  rule  by  Jus- 
tice Story  in  his  work  on  Agency  (§  264), 
that  he  who  undertakes  to  do  an  act  as 
the  agent  of  another  without  authority, 
or  exceeding  his  authority  is  personally 
responsible  to  the  person  with  whom  he 
is  dealing  for  or  on  account  of  his  prin- 
cipal;    and    he     mentions    three     eases: 
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is  not  inconsistent  with  the  written  portion 
thereof,  and  its  admission  not  violative 
of  the  rule  inhibiting  the  alteration  or  vari- 
ation of  written  instruments  by  sujch  evi- 
dence. 

Corporation  —  accommodation  Indorse- 
ment. 

3.  A  manufacturing  corporation  cannot 
lend  its  credit  by  an  accommodation  indorse- 
ment or  contract  of  suretyship  or  guar- 
anty. 

Same  ^  anthorlty  of  manager  ^  signa- 
ture of  note. 

4.  A  manager  of  a  corporation  has  no 
implied  authority  to  sign  its  name  as  an 
accommodation  indorser,  surety,  or  guar- 
antor. 

Agent  ~  signing  name  without  author- 
ity ^  liability. 

5.  A  person  who  signs  the  name  of  an- 
other to  a  contract,  as  agent  of  the  latter, 
without  authority  to  do  so,  is  not  personally 
liable  on  the  contract  as  promisor  or  cove- 


nantor, but  is  liable,  in  an  action  of  assump- 
sit, upon  the  implied  warranty  of  his  au- 
thority, or,  in  trespass  on  the  case,  for 
fraud  and  deceit. 

Negotiable    Instruments    Ijaw    ~    con- 
struction. 

6.  A  suggestion  as  to  the  construction  of 
§  20  of  the  Negotiable  Instruments  Law. 

(February  14,  1911.) 

ERROR  to  the  Circuit  Court  for  Pocahon- 
tas County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  M.  McGlintic  and  Price, 
Osenton,  St  McPealc,  for  plaintiff  in  er- 
ror: 

The  De  Ran  Lumber  Company  must,  under 
the  pleadings  in  the  case,  be  treated  as  an 


first,  where  the  agent  is  acting  fraudii- 
lently;  secondly,  where  he  acts  know- 
ingly without  authority,  but  without  any 
intention  of  fraud;  and  thirdly,  where 
he  mistakenly  exceeds  his  power;  and,  it 
seems,  places  all  cases  substantially  in 
the  same  class.  He  also  states  (§  264a) 
that  in  no  case  can  an  agent  be  sued  on  the 
very  instrument  itself  as  a  contracting 
party  unless  there  are  apt  words  therein 
so  to  charge  him.  Ana  he  apparently 
takes  the  view  that  in  each  case  there  is 
a  special  action  on  the  case  for  the  wrong 
done  to  the  other  contracting  party. 

The  reader  is  reminded  that  an  entirely 
different  rule  applies  where  one  contracts 
as  agent  for  a  legally  incapable  principal. 
In  such  case  it  is  generally  held  that  the 
agent  is  liable  upon  the  contract  itself; 
it  seems,  as  using  the  incapable's  name  as 
that   under   which   the   user    contracts. 

This  note  is  confined  to  cases  of  want  of 
authority;  and  those  relating  to  legally  in- 
capable or  fictitious  principals  are  exclud- 
ed, as  are  those  where  the  apparent  prin- 
cipal is  a  foreign  corporation,  or  where  the 
principal  is  undisclosed. 

It  is  not  intended  to  include  cases  where 
it  is  held  that,  by  the  terms  of  the  instru- 
ment, the  agent  had  contracted  to  bind 
himself  personally,  but  some  of  such  cases 
are  cited  as  giving  the  views  of  the  courts 
upon  the  liability  of  one  contracting  with- 
out authority. 

The  same  may  be  said  as  to  cases  con- 
sidering the  question  whether  an  executor, 
trustee,  or  guardian  is  personally  liable 
apon  covenants  where  he  intended  to  be 
liable  only  in  his  representative  capacity. 
For  cases  where  the  directors  of  a  corpo- 
ration sign  an  instrument  whose  words  are 
apt  to  charge  them  personally,  see  the  note 
to  McKensey  v.   Edwards,   3   L.R.A.   397. 

For  cases  as  to  the  form  of  notes 
made  by  officers  of  a  corporation,  see  the 
note  to  Matthews  v.  Dubuque  Mattress  Co. 
19  L.R.A.  676. 

For  cases  on  forgery  by  false  assump- 
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tion  of  authority  in  signing  another's  name 
as  agent  for  him,  see  the  note  to  People 
V.   Bendit,   31   L.R.A.   831. 

The  chief  questions  upon  which  the 
courts  have  differed  in  reference  to  the 
liability  of  an  unauthorized  agent  to  the 
other  contracting  party  are:  (1)  whether 
he  is  liable  as  a  principal;  (2)  if  not, 
whether  his  liability  is  based  on  tort  or 
on  an  implied  warranty. 

The  theory  that  the  agent  is  liable  as 
a  principal  was  adopted  particularly  in 
the  early  cases  in  New  York,  which  were 
followed  in  a  number  of  other  jurisdictions. 
But  in  New  York  and  many  other  jurisdic- 
tions, the  theory  that  the  contract  is  that 
of  the  agent  is   now  exploded. 

In  Massachusetts  the  court  early  adopted 
the  view  that  the  remedy  against  the  agent 
was  not  as  contractor,  but  only  in  a  special 
action  on  the  case  in  the  nature  of  deceit, 
whether  he  was  guilty  of  actual  fraud  or 
not. 

What  may  perhaps  be  called  the  modern 
theory  seems  to  have  arisen  in  England; 
and  it  is  that  the  agent  contracting  with- 
out authority  is  liable  upon  an  express  or 
implied  contract  of  warranty  that  he  had 
authority,  and  may  be  sued  in  assump- 
sit on  which  warranty,  as  well  as  in  tort, 
if  there  is  actual  fraud. 

It  may  be  observed  that  the  cases  as  re- 
ported often  do  not  disclose  the  form  of  the 
action,  and  that  it  is  not  always  possible 
to  tell,  from  the  reports  of  actions  brought 
in  assumpsit  whether  the  action  is  brought 
upon  the  contract  itself  or  upon  the  war- 
ranty of  authority.  There  is  in  the  opin- 
ions of  the  courts  a  good  deal-  of  quota- 
tion of  obiter  dicta, 

II.  The  liahility* 

a.  In  general. 

It  is  not  in  the  liability  itself,  but  in 
the  nature  of  the  remedy,  that  the  courts 
have  chiefly  differed.  The  general  rule  is 
that   one    assuming  to    contract   as   agent 
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indoner,  and  the  law  of  first  and  laat  in- 
dorsers  applies. 

Willis  V.  Willis,  42  W.  Va.  622,  26  8.  E. 
616;  Burton  v.  Hansford,  10  W.  Va.  481,  27 
Am.  Rep.  671. 

A  corporation  has  no  power  to  indorse  for 
the  accommodation  of  others  unless,  as  is 
seldom,  if  ever,  the  case,  such  power  is 
expressly  conferred. 

7  Am.  k  Eng.  Enc.  Law,  p.  793. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  purpose  of  this  writ  of  error  is  to 
test  the  soundness  of  a  judgment  on  a  ne- 
gotiable note,  in  favor  of  the  payee  and 
against  the  maker  thereof  and  an  indorser. 

The  consideration  of  the  note  was  a  team 


of  horses,  purchased  by  the  maker  thereof, 
W.  H.  Vint.  Before  delivery  of  the  note  to 
the  payee,  the  name  of  the  De  Ran  Lumber 
Company  was  written  on  the  back  thereof. 
Haupt,  the  payee,  then  wrote  his  name  on 
the  back  of  it,  above  that  of  the  lumber 
company,  and  discounted  it  at  a  certain 
bank.  It  was  renewed  some  two  or  three 
times  in  the  original  form,  and,  having  been 
protested  for  nonpayment,  was  taken  up 
from  the  bank  by  Haupt,  who  brought  this 
action  against  Vint,  the  De  Ran  Lumber 
Company  and  J.  J.  De  Ran,  its  manager, 
by  whom  the  lumber  company's  indorse- 
ment was  put  on  the  note.  There  is  some 
controversy  in  the  briefs  as  to  whether 
Haupt  or  the  De  Ran  Lumber  Company  first 
indorsed  the  note;   it  being  contended  for 


without  authority,  or  exceeding  his  author- 
ity, incurs  a  personal  liability  to  the  person 
with  whom  ne  deals. 

"It  is,  of  course,  well  settled  that  an  agent 
who  exceeds  his  authority  in  dealing  with 
a  third  party  may,  through  some  form  of 
action,  be  compelled  to  respond  therefor." 
Tkylor  v.  Nostrand,  134  N.  Y.  108,  31  N. 
E.   246. 

One  falsely  asserting  authority  is  liable 
for  the  damages.  Firbank  v.  Humphreys, 
L.  R.  18  Q.  B.  Div.  54,  66  L.  J.  Q.  B.  N. 
S.  67,  56  L.  T.  N.  S.  36,  35  Week.  Rep.  92. 
If  one  undertakes  for  another  without  au- 
thority, it  is  a  fraud,  and  the  undertaker 
ought  himself  to  be  liable  {dictum).  John- 
son V.  Ogilby,  3  P.  Wms.)  278.  One  assum- 
ing without  authoritv  to  act  as  agent  for 
another  is  liable  to  the  third  party  for  bis 
"abuse"  of  authority  {dictum).  East  In- 
dia Co.  V.  Hensley,  1  Esp.  112. 

In  Collins  v.  Allen,  12  Wend.  366,  27 
Am.  Dec.  130,  it  was  said  that  of  course 
the  unauthorized  agent  in  a  promissory 
note  was  liable;  but  it  seems  the  form  of 
the  note  was  sufficient  to  bind  him  person- 
ally. 

In  Roach  v.  Rutter,  40  Mont  167,  105 
Pac.  665,  the  court  said:  "The  books  con- 
tain numerous  cases  which  declare  the  gen- 
eral rule  that  whenever  a  party  under- 
takes to  do  any  act  as  the  agent  of  anoth- 
er, if  he  does  not  possess  any  authority 
from  the  principal  therefor,  or  if  he  ex- 
ceeds the  authority  delegated  to  him,  he 
will  be  personally  liable  to  the  person  with 
whom  he  is  dealing  for  or  on  account  of 
his  principal;"  but  did  not  pass  upon  the 
question. 

Where  one  represented  himself  as  an 
agent,  and,  without  authority  to  do  so, 
engaged  the  plaintiff  to  survey  land,  it  was 
held  that  he  was  liable  to  the  plaintiff. 
Lasater  v.  Crutchfleld,  92  Ark.  635,  123 
S.  W.  394. 

So,  where  a  scrivener  represented  to  a 
person  that  it  was  not  necessary  to  go  to 
his  client,  that  whatever  he  agreed  upon 
the  client  would  stand  to,  and  the  client 
declined  to  stand  to  the  agreement,  it  was 
held  that  the  scrivener  was  personally  re- 
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sponsible    to    indemnify    the    other    par- 
ty.   Parrot  v.  Wells,  2  Vem.  127. 

Where  the  officer  of  a  corporation  signed 
his  name  to  what  was  virtually  a  subscrip- 
tion, and  he  had  no  authority  to  do  so,  it 
was  held  on  a  bill  for  contribution  that  it 
was  only  fair  and  equitable  that  he  should 
pay  the  amount  that  would  have  been 
chargeable  to  the  corporation  had  he  had 
authority  to. sign  for  it.  Solomon  v.  Pen- 
oyar,  89  Mich.   11,  60  N.  W.  644. 

See  also,  as  referring  to  Storv  on  Agen- 
cy on  the  subject,  Charles  v.  Efshleman,  5 
Colo.  107;  Keener  v.  Harrod,  2  Md.  63,  56 
Am.  Dec  706;  Downman  v.  Williams,  7  Q. 
B.  103,  14  L.  J.  Q.  B.  N.  S.  226,  9  Jur.  dkd. 

The  good  faith  of  the  agent  will  not  ex- 
onerate him.  Thus,  an  agent  who  contracts 
without  authority,  supposing  he  has  it,  is 
liable  for  the  mistake,  although  he  is  hon- 
estly mistaken.  Randell  v.  Trimen,  18  C. 
B.  786,  25  L.  J.  C.  P.  N.  S.  307. 

He  who  uses  another's  name  must  be 
deemed  to  know  whether  he  has  author- 
ity, and  if  he  uses  it  without  authority 
in  fact,  to  the  injury  of  another, 
he  must  be  held  liable  for  the  injuij, 
no  matter  what  his  intentions  may  be  m 
the  matter.  Meddenhall  v.  Stewart,  18 
Ind.  App.  262,  47  N.  E.  943. 

Where  the  plaintiff,  having  purchased 
certain  houses,  and  finding  hens  thereon 
nevertheless  paid  the  full  purchase  price 
on  a  release  of  the  liens,  sisned  by  the  de- 
fendant as  agent,,  in  ffood  faith,  but  with- 
out authority,  the  defendant  was  held  lia- 
ble to  the  plaintiff.  Lane  v.  Gorr,  156  Pa. 
250,  25  Atl.  830. 

The  contract,  however,  must  be  one  which 
would  have  b^  binding  upon  the  nrinci- 
pal  had  the  assumed  agent  been  duly  au- 
thorized. 

Thus,  where  aa  agent  made  a  verbal 
lease,  void  by  the  statute  of  frauds,  and 
bad  no  authority  to  make  it,  he  was  not 
liable  for  the  false  representation,  an^ 
was  not  liable  at  all.  Dung  v.  Parker,  52 
N.  Y.  494. 

So,  in  Morrison  v.  Hazzard,  —  Tex. 
Civ.  App.  — ,  88  S.  W.  386,  it  was  held  that 
where  an  assumed  agent  made  a  contract 
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the  latter  that  the  former  is  the  first  in- 
dorser.  Tested  by  the  paper  itself,  this  is 
true;  but  oral  evidence  admitted  proves 
that  the  lumber  company  first  indorsed  the 
original  note.  J.  J.  De  Ran  expressly  says 
BO.  The  last  renewal,  however,  was  proba- 
bly indorsed  first  by  Haupt.  At  least,  there 
is  evidence  tending  to  prove  this. 

The  declaration  alleges  that  Vint  made  a 
certain  note  and  subscribed  his  name  there- 
to, and  thereby  promised  to  pay  to  the 
plaintiff  the  sum  of  $400,  and  that  "the 
said  De  Ran  Lumber  Company  and  the  said 
J.  J.  De  Ran,  before  the  maturity  of  the 
said  note,  indorsed  the  same  to  the  said 
W.  H.  Vint  and  this  plaintiff,  and  sub- 
seribed  their  names   to   the   said   indorse- 


ment." An'  indorsement  by  a  stranger  to 
the  maker  and  payee  of  a  note  seems  to  be 
a  legal  impossibility.  There  might  be  such 
an  indorsement  by  a  third  person  to  an- 
other third  person  established,  as  shown  or 
indicated  in  Burton  v.  Hansford,  XO  W.  Va. 
470,  27  Am.  Rep.  671,  or  possibly  by  a  third 
person  to  the  payee;  but  we  do  not  well 
see  how  that  relation  can  be  established  be- 
tween a  third  person,  on  one  side,  and  the 
payee  and  maker  on  the  other.  Evidently 
this  is  not  what  the  pleader  intended  to 
say.  This  purpose, no. doubt  was  to  declare 
against  the  maker  and  so-called  indorsers 
as  copromisors,  or  against  the  maker  as  the 
promisor  and  the  indorsers  as  guarantors, 
or  the  third  party  as  an  indorser  to  him 
only.    As  we  are  unable,  however,  to  put 


as  to  real  property  which  was  void  under 
the  statute  of  frauds,  he  could  not  be  held 
personally  liable,  although  he  had  no  au- 
thority, Mcause  his  principal  could  not  have 
been  held  personally  liable  if  he  had  had 
authority. 

The  same  was  held  as  to  a  contract  for 
the  sale  of  personal  property,  void  under 
such  statute  (Baltzen  v.  Nicolay,'63  K.  Y. 
467),  where  it  was  said:  "In  order  to 
make  the  agent  liable  in  such  a  case,  how- 
ever, the  unauthorized  contract  must  be 
one  which  the  law  would  enforce  against 
the  principal  if  it  had  been  authorized  by 
him  (Dung  v.  Parker,  supra) ;  otherwise 
the  anomaly  would  exist  of  giving  a  right 
of  action  against  the  assumed  agent  for 
an  unauthorized  representation  of  his  pow- 
er to  make  a  contract  when  the  breacn  of 
the  contract  itself,  if  he  had  been  authorized 
to  make  it,  would  have  furnished  no  ground 
of  action." 

Where  an  action  was  brought  upon  the 
alleged  breach  of  an  implied  warranty  by 
an  agent  of  his  authority  to  contract  for 
the  employ  of  brokers  to  sell  a  certain  piece 
of  real  estate,  it  was  held  that  the  action 
could  not  be  maintained  against  the  per- 
sonal representative  of  the  agent,  as  it 
could  not  have  been  maintained  against  the 
principal,  for  the  reason  that  the  plain- 
tiffs had  not  procured,  either  from  the  prin- 
cipal or  from  the  alleged  agent,  any  writ- 
ten authority  under  the  broker's  statute  to 
negotiate  the  sale  of  the  premises,  nor  had 
they  proved  that  they  haa  tendered  a  pur- 
chaser for  said  premises.  Bloodgood  v. 
Short,  60  Misc.  286,  98  N.  Y.  Supp.  775. 

But  in^  Benjamin  v.  Mattler,  3  Colo.  App. 
227,  32  Pac  837,  a  majority  of  the  court 
was  of  the  opinion  that  where  the  action 
was  in  tort,  the  fact  that  the  contract 
was  void  under  the  statute  of  frauds  would 
be  immaterial;  but,  as  the  court  points 
out»  this  was  not  necessary  to  the  deci- 
sion. 

Upon  this  point  in  Dung  v.  Parker,  su- 
pra,  the  oourt  said  inter  alia:  "In  this 
case  it  is  to  be  assumed,  from  the  finding 
of  the  jnry,  that  the  defendant  made  a 
contract  to  lease  the  premises  without  au- 
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thority.  But  the  contract  was  by  parol; 
and  if  the  defendant  had  possessed  au- 
thority to  make  it,  it  would  have  conferred 
no  right  upon  the  plaintiff.  The  plain- 
tiff has  not  been  injured  by  the  misrepre- 
sentation, and  has  lost  nothing;  for  he 
would  have  gained  nothing  if  the  repre- 
sentation had  been  true.  He  cannot  say 
he  was  defrauded,  and  make  that  the  sub- 
stantive ground  of  his  recovery,  because  he 
had  no  right  to  rely  upon  a  contract  which^ 
when  maae,  the  law  declared  to  be  void.  If 
he  incurred  expenses  on  the  faith  of  the 
promise,  or  relying  upon  the  express  as- 
suranoe  of  the  defendant  that  the  corpora- 
tion would  sanction  the  contract,  it  is  his 
misfortune;  but  it  furnishes  no  ground  of 
action.  The  plaintiff  is  compelled  to  make 
the  void  contract  a  part  of  his  case  in  any 
form  of  action  he  may  bring;  and  the  stat* 
ute  stands  as  a  barrier  against  a  recovery .'' 
Likewise  it  has  been  held  that  one  whose 
legal  position  is  not  such  as  to  enable  him 
to  recover  against  the  principal  were  the 
contract  valid  cannot  recover  against  the 
assumed  agent  on  the  implied  warranty. 
Thus,  in  Kent  v.  Addicks,  60  C.  C.  A.  660, 
126  Fed.  112,  the  court  said:  "The  pres- 
ent action  is  brought  to  recover  damages 
for  the  loss  of  the  bargain,  and  the  costs 
and  expenses  incurred  in  the  attempt  to 
enforce  it,  the  defendant  having  assumed 
without  warrant  to  act  as  he  did.  There 
are  authorities  which  hold  that  the  con- 
tract in  such  a  case  is  that  of  the  agent, 
against  whom  a  recovery  may  be  directly 
had;  but  the  prevailing  and  the  betier  doc- 
trine is  that  where,  as  in  the  present  in- 
stance, the  undertaking  on  its  face  is  that 
of  the  supposed  principal,  the  agent  is  lia- 
ble only  on  the  implied  warranty  that  he 
had  the  right  to  make  it.  .  .  .  On 
that  basis  not  only  must  the  contract  be 
of  a  character  that  would  be  enforceable 
against  the  principal  if  the  supposed  agent 
was  really  authorized  (Dung  v.  Parker,  52 
N.  Y.  494;  Baltzen  v.  Nicolay,  53  N.  Y. 
467;  Pow  V.  Davis,  1  Best  k  S.  220,  30 
L.  J.  Q.  B.  N.  a  257,  7  Jur.  N.  S.  1010, 
4  L.  T.  N.  S.  399,  9  Week.  Rep.  611),  but 
the  party  seddng  to  enforce  it  must  also  have 
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this  conBtniction  upon  the  terms  used,  we 
conclude  that  the  declaration  is  very  de- 
fective. Whether  it  is  cured  by  the  statute 
of  jeofails,  no  demurrer  having  been  inter- 
posed, we  do  not  inquire,  for  the  reason  that 
the  judgment  must  be  reversed  and  the  ver- 
dict set  aside  for  lack  of  evidence. 

For  the  same  reason  we  leave  unnoticed 
other  alleged  errors,  no  ground  for  which 
will  likely  appear  in  a  new  trial,  if  one 
shall  occur. 

Both  the  declaration  and  the  proof  show 
that  the  De  Ran  Lumber  Company  is  a  cor- 
poration. It  is  sued  as  such,  and  there  is 
no  proof  of  authority  in  J.  J.  De  Ran,  its 
manager,  by  whom  the  indorsement  was 
mad^,  or  any  other  person,  to  bind  it  by  an 
accommodation    indorsement,    guaranty,    or 


suretyship,  nor  evidence  sufficient  to  estab- 
lish an  original  promise  by  the  corporation. 
As  to  a  general  rule,  corporations  cannot 
lend  their  credit  in  the  form  of  accommoda- 
tion indorsements,  suretyships,  and  guaran- 
ties.' To  fix  such  a  liability  upon  a  corpo- 
ration, it  is  necessary  to  establish  not  only 
authority  in  the  officer  or  agent  to  execute 
the  paper,  but  also  power  in  the  corporation 
to  bind  itself  in  that  way.  This  rule  is  uni- 
versally applied  to  banking,  insurance,  rail- 
road, plank  road,  and  other  transportation 
companies,  manufacturing  companies,  and 
building  and  loan  associations.  It  would  be 
useless  to  consume  space  here  in  citing  the 
decisions  declaring  and  applying  this  law. 
They  are  collated  in  10  Cyc.  Law  &  Proc. 
p.  1100;   7  Am.  &  Eng.  Enc.  Law.  p.  788; 


the  ability  to  comply;  for,  if  he  is  not  in 
shape  to  ask  or  compel  a  performance 
from  the  supposed  principal,  he  has  lost 
nothing  by  not  having  a  valid  contract 
with  him,  and  so  can  demand  nothing  by 
way  of  damages  from  the  agent  on  its  ac- 
count." 

And  if  the  apparent  contract  is  one 
against  public  policy,  there  will  be  no  lia- 
bility on  the  assumed  agent.  Thus,  a 
contract  between  an  individual  and  the 
agent  of  an  insurance  company,  whereby 
the  individual  agrees  to  insure  his  prop- 
erty with  such  agent,  who  agrees  that  no 
property  shall  become  uninsured  by  expira- 
tion of  policies,  is  against  public  policy ;  and 
tlierefore,  when  such  agent  was  requested 
by  the  individual  to  have  a  certain  policy 
renewed,  and  falsely  stated  that  he  had 
done  so,  the  agent  was  not  liable  for  the 
resulting  loss.  Ramspeck  v.  Pattillo,  104 
Ga.  772.  42  L.R.A.  197,  69  Am.  St.  Rep. 
197,  30  S.  E.  962. 

5.  Equal  lenowledge   of  extent  of  au' 

thority. 

There  is  a  general  exception  to  the  rule 
of  the  assumed  agent's  liability  where  the 
extent  of  his  authority  is  known  as  well  to 
the  person  with  whom  he  contracts  as  to 
himself. 

"When  he  is  guilty  of  no  wrong  or  omis- 
sion, when  there  is  a  full  and  honest  dis- 
closure of  the  nature  and  extent  of  his  au- 
thority, when  the  party  dealing  with  him 
has  all  the  knowledge  and  information 
which  the  agent  possesses,  there  is  no  lia- 
bility resting  on  him,  though  his  act  or 
contract  proves  to  be  ultra  vires."  Ware 
V.  Morgan,   67  Ala.  461. 

Where  the  agent,  assuming  to  contract 
for  others,  fully  informed  the  party  with 
whom  he  was  contracting  of  the  nature 
of  his  authority,  and  of  the  fact  that  it 
was  not  complete,  the  court  said,  in  hold- 
ing that  there  could  be  no  recovery  against 
the  agent:  "But  in  whatever  phase  the 
question  has  arisen,  or  whatever  diverse 
views  the  courts  may  entertain  as  to  the 
precise  ground  of  the  liability  or  form  of 
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the  remedy,  all  the  authorities  are  agreed 
that,  to  give  a  party  a  legal  remedy  against 
the  professed  agent,  he  must  have  been  ig-  . 
norant  of  the  want  of  authority,  and  have 
acted  upon  the  faith  of  the  representations, 
express  or  implied,  that  the  professed  agent 
had  the  authority  assumed.  ,  Hence  the 
law  is  that  when  the  professed  agent,  act- 
ing in  good  faith,  fully  discloses  to  the 
other  party,  at  the  time,  all  the  facts  and 
circumstances  touching  the  authority  un- 
der which  he  assumes  to  act,  so  that  the 
other  party,  from  such  information  or  oth- 
erwise, is  fully  informed  as  to  the  exist- 
ence and  extent  of  his  authority,  he  can- 
not be  held  liable."  Newport  v.  Smith,  61 
Minn.  277,  63  N.  W.  734. 

Where  the  party  with  whom  the  agent 
contracts  knows  of  the  extent  of  the  other's 
authority,  there  can  be  no  recovery;  par- 
ticularly when  the  agent's  understanding 
of  his  authority  to  some  extent  comes  from 
a  statement  made  by  the  other  contract- 
ing party  of  what  the  agent's  principal 
wished  the  agent  to  do.  Aspinwall  v.  Tor- 
rance, I  Lans.  381,  affirmed  in  57  N.  Y. 
331.  In  this  case,  however,  it  seems  prob- 
able that  the  principal  had  conversed  both 
with  the  agent  and  with  the  other  con- 
tracting party,  and  what  he  said  was  known 
to  both. 

And  where  it  is  known  to  both  persons 
that  the  one  signing  as  agent  has  no  au- 
thority to  do  so,  he  is  not  liable  to  the 
other.  Halbot  v.  Lens  11901]  1  Ch.  344, 
70  L.  J.  Ch.  N.  S.  125,  49  Week.  Rep.  214, 
83  L.  T.  N.  S.  702. 

So,  where  a  title  company  made  a  con- 
tract with  a  law  student  in  the  office  of 
a  certain  attorney,  and  knew  that  the 
student  had  no  power  to  bind  the  attorney, 
but  insisted  that  he  should  sign  the  con- 
tract as  having  such  power,  it  was  held 
that  the  student  was  not  liable,  the  com- 
pany knowing  that  the  attorney  had  noth- 
ing to  do  with  the  matter.  Title  Guaran- 
tee &  T.  Co.  V.  Levitt,  121  App.  Div.  485, 
106  N.  Y.  Supp.  147. 

In  Gutherless  v.  Ripley,  98  Iowa,  290, 
67  N.  W.  109,  it  was  held  that  where  one 
acting     jointly     for     himself     and    others 
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Morawetz,  Priv.  Corp.  §§  380,  423;   Cook, 
Corp.  §  761;  Clark,  Corp.  §  184,  p.  486. 

Ab  J.  J.  De  Ran,  by  whom  the  indorse- 
ment was  made,  has  been  made  a  defendant, 
it  becomes  necessaiy  to  determine,  for  the 
purposes  of  a  new  trial,  whether  his  lack  of 
authority  to  bind  his  principal  makes  him 
personally  liable.  Though  it  has  been  held 
that  a  person  who  has  signed  the  name  of 
another  to  a  note  or  other  contract  without 
authority  is  liable  thereon  as  promisor  qr 
covenantor  (Edings  v.  Brown,  1  Rich.  L. 
255;  Dusenbury  v.  Ellis,  3  Johns.  Cas.  70, 
2  Am.  Dec.  144),  reason  and  the  weight  of 
authority  are  to  the  contrary,  and  make  him 
liable,  not  on  the  instrument,  as  a  party  to 
it,  but  only  as  a  warrantor  of  the  signature, 
against  whom  assumpsit,  sounding  in  dam- 


ages, lies,  or  as  a  wrongdoer,  making  him 
liable  in  trespass  on  the  case  for  fraud  and 
deceit.  Ballou  v.  Talbot,  16  Mass.  461,  8 
Am.  Dec.  146;  White  v.  Madison,  26  N.  Y. 
117;  Dung  v.  Parker,  52  N.  Y.  499;  Clark  & 
S.  Agency,  §  575;  1  Am.  &,  Eng.  Enc.  Law, 
p.  1128;  31  Cyc.  Law  &  Proc.  pp.  1614,  1615, 
saying:  "As  to  the  ground  upon  which  the 
liability  of  an  agent  contracting  for  an- 
other without  authority  rests,  the  authori- 
ties in  the  several  states  differ  widely,  nor 
is  it  easy  to  reconcile  the  various  decisions 
in  the  same  state.  In  some  jurisdictions, 
particularly  in  the  earlier  cases,  it  is  held 
that  an  action  may  be  maintained  against 
the  agent  as  principal  upon  the  contract  it- 
self, although  it  contains  no  apt  words  to 
bind  him  personally,  but  only  to  bind  the 


mjikes  a  contract  with  a  third  party,  known 
to  the  latter  to  be  without  his  authority, 
he  is  nevertheless  liable  on  the  contract; 
but  it  does  not  appear  from  the  case  wheth- 
er he  was  held  liable  for  the  full  amount, 
or  only  for  his  own  share. 

In  Snow  v.  Hix,  54  Vt.  478,  it  was  said 
that  where  an  agent  makes  a  full  disclosure 
of  his  authority,  and  there  is  a  mutual 
mistake  between  him  and  the  other  con- 
tracting party,  botli  supposing  erroneously 
that  the  agent  has  the  authority,  there  is 
no  personal  liability  upon  the  agent.  But 
in  this  case,  it  was  also  held  that  there 
was  no  consideration  for  the  agreement. 

Mistakes  of  law  stand  upon  the  same 
footing.  Thus,  where  both  parties  proceed- 
ed upon  the  mutual  mistake  of  law  that 
*'an  authority  to  sell"  real  estate  was  equiv- 
alent to  an  authority  to  make  a  contract 
of  sale,  it  was  held  that  the  agent  was  not 
personally  liable.  McReavy  v.  Eshelman, 
4  Wash.  757,  31  Pac.  35. 

In  Jefts  v.  York,  10  Cush.  392,  it  was 
held  that  if  the  plaintiff  and  the  defendant 
both  had  the  same  information  as  to  the 
agency  of  the  defendant  in  executing  a 
promissory  note,  and  both  had  made  a  mis- 
take of  law  as  to  his  authority  under  the 
circumstances,  in  such  case  the  defendant 
would  not  be  liable  upon  the  note.  (For 
the  remedy  in  such  case  by  an  action  for 
money  had  and  received,  see  infra,  III.  a.) 

See  also  Kansas  Nat.  Bank  v.  Ray, '  62 
Kan.  692,  54  L.R.A.  408,  84  Am.  St.  Rep. 
417,  64  Pac.  596,  where  the  agent  may  pos- 
sibly have  made  a  mistake  of  law  as  to 
his  authority  to  make  a  note,  but  those 
with  whom  he  was  dealing  were  probably 
too  experienced  to  have  made  a  similar 
mistake,  and  it  was  held  that  the  agent 
was  not  liable. 

In  Clark  v.  Foster,  8  Vt.  98,  the  court 
said :  "Where  .  .  .  the  agent  discloses 
his  authority,  and  the  parties  are  misled 
by  a  mutual  misapprehension  of  the  law 
as  to  the  extent  of  that  agency,  an  action 
for  deceit  most  clearly  would   not   lie." 

But  where  an  agent  represents  that  his 
principal  is  the  owner  of  real  estate  as  to 
which  he  is  contracting,  he  cannot  be  heard 
34  L.R.A.(N.S.) 


to  say  that  the  other  contracting  party 
could  have  found  by  the  records  that  an- 
other was  the  owner.  Benjamin  v.  Mattler, 
3   Colo.   App.   227,   32   Pac.   837. 

Unknown  death  of  principal. 

A  similar  conclusion  as  to  mutuality 
has  been  reached  where  the  principal  dies 
before  the  contract,  and  both  the  third 
person  and  the  agent  are  ignorant  of  it. 

Thus,  in  Smout  v.  Ilbery,  10  Mees.  &  W. 
1,  12  h.  J.  Exch.  N.  S.  357,  it  was  held 
where  a  wife  bought  meat  of  a  butcher, 
not  knowing  at  the  time  that  her  husband 
was  dead,  that  she  was  not  personally  lia- 
ble for  it. 

Where  a  wife  having  authority  to  act 
as  attorney  for  her  husband  collected  sums 
from  debtors  of  his,  and  applied  the  money 
to  the  support  of  the  family,  and  it  was 
afterwards  discovered  that  he  was  dead  at 
the  time  of  such  collection,  it  was  held  that 
there  was  no  personal  liability  upon  her. 
Ginochio  v.  Porcella,  3  Bradf.  277. 

And  so  it  was  said  in  Carriger  v.  Whit- 
tington,  26  Mo.  311,  72  Am.  Dec.  212,  that 
where,  at  the  time  pf  the  contract,  the  prin- 
cipal is  dead,  and  this  is  unknown  both  to 
the  agent  and  the  party  with  whom  he  is 
contracting,  there  is  no  personal  respon- 
sibility on  the  agent.  See  also  Cassiday  v. 
M'Kenzie,  4  Watts.  &  S.  282,  39  Am.  Dec. 
76,  as  involving  a  similar  result. 

c.  Agents  of  public  corporations. 

The  equality  of  knowledge  is  the  reason 
for  the  general  rule  tliat  the  agents  of  pub- 
lic corporations  are  not  personally  liable 
for  their  ultra  vires  agreements,  nor  for 
other  contracts  made  by  them  when  their 
source  of  authority  is  public.  See  Mann  v. 
Richardson,  66  111.  481;  Newman  v.  Syl- 
vester, 42  Ind.  106 ;  Murray  v.  Carothers,  1 
Met.  (Ky.)  71;  Sanborn  v.  Neal,  4  Minn. 
126,   Gil.   83,  77    Am.   Dec.   502. 

In  Hall  V.  Lauderdale,  46  N.  Y.  70,  where 
it  was  held  that  the  principal  was  bound, 
as  the  agent  acted  within  his  authority,  the 
court  said  that  even  if  the  principal,  which 
was  a  board  of  supervisors,  could  not  au- 
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principal,  Upon  the  theory  that  the  con- 
tract must  have  been  intended  to  bind  some- 
one; if  not  the  principal,  then  the  agent. 
By  the  great  weight  of  recent  authority, 
however,  this  theory  has  been  emphatically 
repudiated,  and  it  is  now  generally  heldi 
more  logically,  that  the  agent  cannot  he  held 
upon  the  contract  unless  it  contains  lt.pt 
words  to  bind  him  personally,  in  the  absence 
of  which  the  only  remedy  is  by  an  action  for 
the  breach  of  his  implied  warranty,  or  an 
action  for  deceit  if  the  circumstances  war- 
rant the  latter  remedy." 

Change  of  this  common-law  rule  by  the 
statute  known  as  the  ''negotiable  instru- 
ments law"  (chapter  81,  Acts  of  1907)  has 
been  suggested  (Clark  &  S.  Agency,  §  575; 
Brannan,  Negotiable  Instrument  Law,  p.  25, 


§  20) ;  but,  as  the  note  was  made  in  April, 
1907,  and  the  statute  did  not  become  effec- 
tive until  January  1,  1908,  it  has  no  appli- 
cation. In  view  of  the  discussion  we  find  in 
the  text^books  and  some  decisions  concern- 
ing the  question,  we  make  the  following  ob- 
servations by  way  of  suggestion  only^  not  as 
matter  of  decision:  Express  terms  of  lia- 
bility are  not  found  in  §  20  of  that  act. 
The  suggestion  stands  only  upon  the  phrase, 
Vif  he  was  duly  authorized."  Hence,  if  the 
act  imposes  such  liability,  it  docb  so  by  im- 
plication only.  The  section,  read  in  the 
.light  of  the  general  purpose  of  the  statute, 
namely,  uniformity  of  negotiable  instrument 
law,  and  the  conflict  in  decisions  of  the 
several  jurisdictions,  imports  intent  to  ac- 
complish other  results.     In  other  words,  it 


thorize  the  agent,  that  they  and  the  agent 
were  acting  under  the  statute,  and  the  facts 
in  regard  to  the  agency  and  authority  were 
as  well  known  to  the  person  with  whom  he 
contracted  as  to  himself ;  and  if  in  that  case 
he  had  made  a  mistake  in  regard  to  hid 
authority,  he  would  not  be  liable. 

So,  in  Schloss  v.  Mclntyre,  147  Ala.  557, 
41  So.  11,  the  court  held  that  the  agent 
of  a  public  corporation  was  not  liable  per- 
sonally, the  court  distinguishing  Codding 
V.  Munson,  52  Neb.  580,  6(5  Am.  St.  Rep. 
524,  72  N.  W.  846,  as  holding  that  those 
contracting  for  a  principal  which  has  no 
legal  status  are  individually  liable.  This 
seems  to  indicate  a  change  of  view  from 
Gillaspie  v.  Wesson,  7  Port.  (Ala.)  454,  31 
Am.  Dec.  715,  where  the  court  said  that 
there  was  no  ditTerence  between  an  unautho- 
rized agent  of  an  individual  and  one  of 
the  government;  but  it  was  held  in  that 
case  that  the  contract  itself  was  sufficient 
to  hold  the  individual  agent  as  an  indi- 
vidual, and  the  burden  of  proof  was  held 
to  be  upon  him  to  show  his  authority. 

The  New  Hampshire  courts  enforce  the 
same  rule  as  in  cases  of  private  agents. 
Thus,  in  Underbill  v.  Gibson,  2  N.  H.  352, 
9  Am.  Dec.  82,  it  was  held  that  where  the 
selectmen  of  a  town  made  a  contract  which 
they  were  not  authorized  to  make,  but  which 
the  town  might  have  authorized  them  to 
make,  they  were  personally  liable  upon  the 
contract  itself.  A  similar  rule  was  enforced 
in  Weare  v.  Gove,  44  N.  H.  196.  See  also, 
as  reaching  a  similar  result,  Savage  v. 
Rix,  9  N.  H.  263. 

In  New  Jersey,  a  rule  similar  to  that  in 
New  Hampshire  prevails  as  to  public  cor- 
porations. Bay  V.  Cook,  22  N.  J.  L.  343; 
State,  Timken,  Prosecutor,  v.  Tallmadge, 
54  N.  J.  L.  117,  22  Atl.  996  (both  referred 
to  more  fully  infra,  III.  e,  2. 

d.  Agents  of  private  corporations. 

The  same  rule  has  been  applied  where  one 
assumes  to  make  a  contract  as  agent  for 
a  private  corporation,  which  is  ultra  wres. 
The  render  is  reminded  that  cases  where 
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the  apparent  principal  is  a  foreign  corpo- 
ration are  excluded. 

Where  it  is  equally  known  to  the  agent 
and  to  the  person  contracting  with  bim 
that  he  is  contracting  for  a  private  corpo- 
ration which  has  no  power  to  make  the 
contract;  the  agent  is  not  liable.  Mer- 
chants &  P.  Co.  V.  Streuby,  91  Miss.  211, 
124  Am.  St.  Rep.  651,  44  So.  791. 

Where  an  agent  signs  the  name  of  a. 
corporation  to  a  contract  which  is  ultra 
vires  under  the  statute,  there  can  be  no  re- 
covery against  the  corporation  or  the  agent. 
Newland  Hotel  Co.  v.  Lowe  Furniture  Co. 
73  Mo.  App.  135. 

In  Smith  v.  Sherman,  113  Iowa,  601,  85 
N.  W.  747,  the  court  said:  "It  was  the 
contract  of  the  corporation,  and  the  plain- 
tiff was  charged  with  knowledge  of  its 
authority  under  ite  articles  of  incorpora- 
tion, and  under  the  statute  authorizing  and 
controlling  its  organization  and  business; 
and  if  he  saw  fit  to  enter  into  a  contract 
with  the  company  which  he  knew  was  il- 
legal, because  prohibited  by  statute,  he  is  in 
no  position  to  charge  the  defendante  with 
liabilitv  thereon.  Where  a  corporation  is 
doing  business,  and  its  officer^  make  oon- 
tracte  which  may  be  ultra  vires,  though  not 
illegal,  because  prohibited  by  law,  the  offi- 
cers are  not  to  be  charged  with  personal 
liability  because  they  have  misapprehen- 
ed  the  scope  of  the  corporation's  power." 

In  Thilmany  v.  Iowa  Paper  Bag  Co.  108 
Iowa,  357,  75  Am.  St.  Rep.  259,  79  N.  W. 
261,  it  was  held  that  an  agent  was  not  per- 
sonally liable  on  a  contract  where  the  con- 
tracting party  knew  as  well  as  the  agent 
the  extent  of  his  authority,  and  that  there- 
fore, where  the  agent  of  a  national  bank 
made  a  contract  which  the  bank  had  no 
power  to  make,  it  was  held  that  the 
contracting  party  was  assumed  to  know  as 
much  about  the  power  of  the  national  bank 
as  the  agent  of  the  bank. 

In  Holt  V.  Winfield  Bank,  25  Fed.  812, 
a  case  against  the  president  of  a  bank, 
Brewer,  J.,  said,  in  giving  judgment  for  the 
defendant:  "If,  for  instance,  the  bank  had 
power  to  make  such  a  contract  as  this,  pro- 
vided the  directors  assented,  and  defendant 
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dealt  primarily  with  a  subject  other  than 
that  of  liability  of  a  person  professing  to 
act  as  agent  when  he  has  no  authority.  It 
deals  with  the  question  of  liability  of  an 
agent  having  authority,  but  who  has  sub- 
scribed the  name  of  bis  principal  in  a  defee- 
tiTe  manner.  To  abolish  the  application  of 
the  theory  of  use  of  words  as  constituting 
only  desoriptio  per9on(s,  when  an  agent,  hav- 
ing authority,  signs  his  own  name,  adding 
"agent  for  A.  B.,"  and  the  like,  seems  to  be 
the  real  purpose  of  that  section.  Section 
28  of  the  statute  seems  to  deal  with  the 
<piestion  of  personal  liability  on  the  part  of 
a  person  signing  as  agent  of  another  in  such 
manner  as  to  make  such  other  person  liable 
as  principal,  if  the  person  professing  to  act 
for  him  had  authority,  but  had  not*     It 


says:  ''Where  a  signature  is  forged  or  made 
without  the  authority  of  the  person  whose 
signature  it  purports  to  be,  it  is  wholly  in- 
operative, and  no  right  to  retain  the  instru- 
ment, or  to  give  a  discharge  therefor,  or  to 
enforce  payment  thereof  against  any  party 
thereto,  can  be  acquired  through  or  under 
such  signature,  unless  the  party  against 
whom  it  is  sought  to  enforce  such  right  is 
precluded  from  setting  up  the  forgery  or 
want  of  authority."  As  we  have  seen,  the 
authorities  had  been  conflicting  as  to  wheth- 
er the  agent  could  be  held  liable  on  the  in- 
strument; the  weight  of  authority  being  in 
the  negative.  Was  it  not  the  plain  purpose 
of  the  legislature  to  adopt  the  prevailing 
rule,  subject  to  a  limitation  imposed  by  ex- 
press or  implied  ratification,  a  subsequent 


had  represented  to  the  plaintiffs  that  the 
directors  had  assented,  when  in  fact  they 
had  not,  then  unquestionably  a  failure  to 
hold  the  bank  liable  would)  cast  a  liability 
upon  him;  but  when  a  man  deals  with  an 
officer  of  a  corporation,  and  no  representa- 
tions are  made  by  that  officer,  and  that  of- 
ficer simply  proposes  to  bind  the  corpora- 
tion, and,  as  a  matter  of  fact,  the  corpo- 
ration is  not  bound,  and  is  not  bound  sim- 
ply because  the  contract  is  ultm  vires  of 
that  corporation,  the  individual  making  the 
subscription   is  also  not  bound." 

In  Abeles  v.  Cochran,  22  Kan.  405,  31 
Am.  Rep.  194,  where  the  directors  of  a 
state  savings  bank  bought,  for  the  bank, 
the  plaintiff's  certificate  of  stock  in  the 
bank,  and  under  the  law  they  had  no  pow- 
er to  buy  the  stock  for  the  bank,  it  was  neld 
that  they  were  not  liable  to  the  plaintiff  on 
the  purchase,  as  he  was  as  well  aware  of 
their  authority  or  want  of  it  as  they  were 
themselves. 

Where  notes  of  a  state  bank  on  their 
face  appeared  not  to  have  been  lawfully  is- 
sued, as  they  did  not  contain  a  statement 
required  by  the  statute,  reciting  that  cer- 
tain conditions  had  been  fulfilled,  it  was 
held  that  the  directors  who  issued  them 
were  therefore  not  liable  for. the  notes,  as 
the  persons  who  accepted  them  were  bound 
to  know  that  they  did  not  appear  to  have 
been  issued  with  authority.  Sandford  v. 
McArthur,  38  B.  Mon.  411. 

In  Sonrwine  v.  McRoy  Clav  Works,  42 
Ind.  App.  358,  85  N.  E.  782,  where  the  sup- 
erintendent of  the  works  of  a  certain  cor- 
poration represented  himself  to  a  physician 
as  havinff  authority  to  employ  nim,  and 
engaged  him  to  perform  certain  medical 
services  for  an  employee  of  the  corporation, 
and  legally  such  corporation  was  under  no 
duty  to  provide  for  such  services,  in  an  ac- 
tion against  the  corporation  and  the  super- 
intendent, it  was  held  that,  in  case  of  a  mu- 
tual mistake  as  to  the  authority,  there  could 
be  no  recovery.  But  it  does  not  seem  that 
the  physician  had  equal  knowledge  of  the 
legal  status  of  the  superintendent,  and,  in 
effect,  the  result  would  exonerate  the  agent 
whose  intentions  were  good,  although  the 
3*  L.R.A.(N.8.). 


matter  was  not  ultra  vires,  unless  the 
court's  intimation  is  intended  to  be  that  the 
absence  of  duty  in  the  corporation  would 
make  it  without  power  to  hire  a  physician. 

Ill,  Remedies* 
a.  In  general. 

It  will  be  seen  that  the  courts  have  shown 
considerable  Changes  of  view  on  the  ques- 
tion whether  the  remedy  is  upon  the  con- 
tract itself  or  not,  and  that  the  cases  from 
the  same  jurisdiction  are  often  inconsist- 
ent. It  is  difficult  to  separate  the  cases 
as  holding  that  an  action  does  or  does 
not  lie  upon  the  contract,  owing 
not  only  to  the  occasional  looseness 
of  language  of  the  decisions,  but  to  the 
frequent  insufficiency  of  the .  report  as  to 
the  form  of  action.  An  attempt  has  been 
made  to  place  the  cases  from  each  juris- 
diction acoordinp;  to  the  latest  definite  posi- 
tion on  the  subject  taken  by  its  courts,  ex- 
cept in  New  York,  where  the  cases  show- 
ing the  earlier  view  are  placed  with  those 
holdin|f  that  the  liability  is  upon  the  eon- 
tract  itself. 

It  would  appear  that  it  is  now  held  that 
the  action  wUl  not  lie  against  the  assumed 
agent  as  principal  in  England,  Oanada, 
Califbrnia,  Connectieut,  Illinois,  Iowa, 
Maine,  Massachusetts,  Minnesota,  Nebras- 
ka, New  York,  Ohio,  Oreson,  North  Caro- 
lina, West  Viivinia,  Wisconsin,  and  it 
seems  also  in  Arkansas  (but  this  result  in- 
volves the  disapproval  of  soine  earlier  de- 
cisions) ;  the  contrary  seems  to  obtain  in 
Indiana,  Kentucky,  New  Hampshire,  Ver- 
mont, and,  so  far  as  indicated  by  early 
uncontradicted  cases,  in  Alabama,  Missis- 
sippi, and  South  Carolina.  The  matter  is 
more  or  less  controlled  by  statute  in  Louis- 
iana, Michigan,  and  North  Dalcota.  In 
Missouri,  New  Jersey,  and  Pennsylvania 
the  position  of  the  courts  upon  the  question 
is  not  clear.  The  Texas  cases  are  not  suf- 
ficient in  number  to  indicate  fully  the  view 
of  the  courts  on  the  subject. 

Relief  in  equity. 

While  it  is  not  within  the  scope  of  this 
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guaranty,  or  the  like?  The  two  sections 
must  be  read  together,  considered  in  the 
light  of  the  general  legislative  purpose,  and 
harmonized.  The  implication  suggested  is. 
not  a  necessary  one.  To  adopt  it  would  be 
the  addition  of  something  the  legislature 
has  not  expressed,  simply  because  it  may  be 
supposed  to  be  in  the  line  of  public  policy 
indicated  by  the  statute.  We  must  remem- 
ber, however,  that  it  is  the  province  of  the 
legislature  not  only  to  originate  or  adopt 
lines  of  policy,  but  also  to  prescribe  means 
for  their  enforcement;  and  when  it  has  pre- 
scribed certain  measures  for  that  purpose, 
there  is  a  presumption  that  no  others  were 
intended.  To  add  others  is,  in  my  opinion, 
nothing  short  of  judicial  legislation. 
In  view   of  the   contention  that  the  De 


note  to  consider  the  question  of  relief  in 
equity,  reference  may  be  here  made  to  one 
or  two  cases  on  the  subject. 

In  Clark  v.  Rivers,  L.  R.  6  Eq.  91,  37 
L.  J.  Ch.  N.  S.  70,  17  L.  T.  N.  S.  106, 
16  Week.  Rep.  123,  where  the  plaintiff  sued 
the  principal  and  agent  in  equity,  asking 
'  for  specific  performance  by  the  principal, 
and  alleging  that  the  latter  claimed  that 
the  agent  was  not  authorized,  he  prayed 
in  the  alternative  that  if  there  was  no  au- 
thority, the  agent  should  perform  as  far 
as  he  could,  as  in  such  case  he  had  com- 
mitted a  fraud  upon  the  plaintiff ;  the  court 
sustained  a  de^iurrer  to  the  bill  on  the 
grounds,  (1)  that  relief  against  the  agent 
could  not  be  granted  on  the  allegation  that 
the  principal  claimed  that  he  had  no  au- 
thority, but  the  plaintiff  must  allege  the 
want  of  authority;  and  (2)  that  a  bill 
could  not  be  entertained  in  such  alterna- 
tive form.  The  court  was  of  tne  opinion 
that  if  the  agent  believed  he  had  authority, 
the  remedy  against  him  would  be  in  the 
nature  of  an  action  of  deceit  for  the  dam- 
age sustained. 

See  also  in  this  connection,  Maneer  v. 
San  ford,  15  Manitoba  L.  Rep.  181,  where 
an  action  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  was  brought 
against  both  the  principal  and  the  agent, 
and  the  principal  oeing  exonerated,  as  not 
having  given  authority  to  the  agent,  the 
agent  was  held  liable  in  damages  for  the 
loss  of  the  bargain  and  the  expenses  of  the 
plaintiff. 

Money  had  and  received. 

There  seems  no  doubt  that  one  contract- 
ing as  agent  without  authority,  who  re- 
ceives money  thereunder,  is  liable  as  for 
money  had  and  received. 

In  Russell  v.  Koonce,  104  N.  C.  237,  10 
8.  £.  256,  the  court  said  that  where  the 
consideration  is  received  by  an  agent  who 
is  disowned,  there  arises  an  implied  prom- 
ise to  pay;  and  there  is  a  similar  remark 
in  one  of  the  opinions  in  Delius  v.  Caw- 
thorn,  13  N.  C.    (2  Dev.  L.)    90. 

In  Harper  v.  Litile,  2  Me.  14,  11  Am. 
Dec.  25,  it  was  said  tliat  an  action  would 
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Ran  Lumber  Company  has  the  unalterable 
position  of  second  indorser,  precluding  lia- 
bility to  Haupt,  by  reason  of  the  relation 
shown  by  the  order  of  the  signatures  on  the 
back  of  the  note,  that  of  Haupt  being  first, 
we  deem  it  proper  to  settle  this  question 
for  the  purposes  of  a  new  '  trial,  as  the  plain- 
tiff may  be  able  to  prove  an  original  prom- 
ise. An  agreement  among  the  original  par- 
ties to  a  negotiable  instrument,  contrary 
to  that  imported  by  the  relation  of  the 
names  on  the  paper,  may  be  deduced  from 
the  facts  and  circumstances,  and  it  does  not 
violate  the  rule  inhibiting  variation  of  a 
written  agreement  by  parol  evidence;.  On 
this  question,  there  are  two  conflicting  lines 
of  decisions  in  several  jurisdictions.  Young 
V.  Sehon,  53  W.  Va.  127,  62  L.R.A.  499,  97 


lie  by  the  grantee  in  a  deed  made  by  an 
agent  without  authority,  to  recover  money 
paid. 

In  McKeague  v.  Helan,  3  Haw.  328,  the 
plaintiff  brought  an  action  in  an  inferior 
court  against  the  agent  of  an  insurance 
company  for  the  premium  paid  him,  claim- 
ing that  the  agent  had  no  authority.  The 
action  was  brought  in  assumpsit  for  money 
had  and  received,  and  nonsuit  was  ordered 
on  the  ground  that  the  remedy  was  an  ac- 
tion on  the  case.  This  was  set  aside,  the 
appellate  court  holding  that,  under  the  cir- 
cumstances, indebitatus  assumpsit  for  the 
money  had  and  received  by  the  defendant 
was  the  proper  form  of  action ;  but  held 
also  that  the  statute  did  not  require  rigid 
forms  of  pleading  in  courts  not  of  record. 

Where  the  agent  of  an  express  company 
deposited  gold  at  the  mint  for  refining,  it 
was  claimed  that  the  express  company  had 
no  authority  to  demand  it  back  from  the 
mint;  nevertheless  the  agent  received  it 
from  the  mint,  and  in  good  faith  sent  it 
to  a  third  party,  and  it  was  held  that  he 
was  liable  to  the  owner  of  the  gold  and 
money  in  an  action  for  money  had  and  re- 
ceived to  plaintiff^s  use.  Tuite  v.  Wakelee, 
19  Cal.  692. 

In  Jefts  V.  York,  10  Cush.  392,  it  was 
stated  that  one  who,  without  authority, 
executed  a  promissory  note  as  agent  would 
be  liable  for  money  had  and  received  if 
he  had  not  turned  it  over  to  his  princi- 
pal. The  case  was  one  of  mutual  mistake 
of  law  as  to  the  authority  of  the  agent. 

b.  On  the  anUraet  itself. 

The  theory  that  the  unauthorized  agent 
was  liable  as  a  principal  on  a  contract 
in  the  principal's  name  was  attacked  on 
the  ground  that  this  could  not  be  so  where 
the  contract  was  under  seal,  and  some 
such  distinction  seems  to  have  been  made 
in  some  of  the  cases.  This  probably  led 
to  the  theory  which  seems  in  time  to  have 
arisen,  that  if  the  agent's  name  did  not  ap- 
pear at  all,  either  in  the  contract  or  in  the 
signature,  that  he  could  not  be  held  as  a 
principal.  And  l^ere  was  a  general  adop- 
tion  of   the   statement   that   the   assumed 
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Am.  St.  Rep.  970,  44  S.  £.  136.  What  is 
nometimes  called  the  **New  York  rule,"  ad- 
hered to  in  Illinois,  Minnesota,  North  Caro- 
lina, Indiana,  Massachusetts,  Texas,  Ten- 
nessee, and  Rhode  Island)  precludes  the  in- 
troduction of  such  evidence,  treating  the  in- 
dorsements as  a  complete  written  contract. 
In  most  of  the  other  states  the  paper  is  re- 
garded as  being  silent  as  to  the  real  con- 
tract among  the  original  parties  thereto, 
and  the  introduction  of  parol  evidence  to 
show  what  that  contract  was  is  not  re- 
garded as  being  violative  of  the  rule  ex- 
cluding parol  evidence.  In  this  state,  Bur- 
ton V.  Hansford,  10  W.  Va.  470,  27  Am. 
Rep.  571,  and  Willis  v.  Willis,  42  W.  Va. 
*522,  26  S.  E.  515,  adopt  and  apply  this 
latter  rule.     The  correctness  of  this  s'tate- 


ment  as  to  Burton  ▼.  Hansford  is  chal- 
lenged in  the  brief,  but  a  careful  examina- 
tion of  of  the  opinion  proves  it  to  be  cor- 
rect. It  is  tt-ue  Judge  Green  said,  in  the 
latter  part  of  his  opinion:  ''Had  Hansford 
indorsed  it  with  this  understanding  [that 
it  was  not  to  be  discounted],  he  would  have 
been  responsible  as  original  promisor,  if 
the  payees  chose  to  hold  him  responsible, 
unless,  in  the  exercise  of  their  discretion, 
expressly  reserved,  the  plaintiffs  chose  to 
indorse  the  notes  first,  and  have  them  dis- 
counted. If  this  had  been  done,  they  could 
not  have  held  Hansford  liable  to  them  at 
all."  But  this  is  to  be  taken  subject  to 
this  further  conclusion,  expressed  in  an 
earlier  part  of  the  opinion:  "I  conclude 
that,    when    a   negotiable   promissory   note 


agent  was  not  liable  as  principal  "unless 
the  contract  contained  apt  words  to  charge 
him  personally."  This  statement  was  so 
much  a  farce  with  those  holdins  the  agent 
liable  as  a  principal,  that  so  long  as  his 
name  appeared  at  all,  he  could  be  holden 
by  striking  out  words  showing  his  agency, 
no  matter  how  exact  in  form  was  the  con- 
tract that  of  the  principal.  This  view  was 
not  always  maintained  to  its  full  extent, 
but  in  some  of  the  cases  cited  infra,  the 
principal's  name  was  deemed  stricken  out 
of  the  writing  in  order  to  hold  the  agent. 
It  seems  not  improbable  that  to  this  de- 
sire or  determination  to  hold  the  assumed 
agent  as  principal  at  all  events  ma^  be  due 
some  of  the  extreme  technicality  in  hold- 
ing a  man  individually  liable,  no  matter 
how  plainly  hef  intends  to  contract  as  agent, 
unless  he  has  signed  in  a  particular  way. 

Early   New   York   cases. 

In  Dusenbury  v.  Ellis,  3  Johns.  Cas.  70, 
2  Am.  Dec.  144,  where  Dusenbury  signed 
a  note  without  authority,  "for  Peter 
Sharpe,  Qabriel  Dusenbury,  attorney,"  it 
was  neld  that  the  name  of  the  principal 
would  be  rejected  as  surplusage,  and  that 
Dusenbury  was  liable  upon  the  note  the 
same  as  the  principal  would  have  been  if 
the  assumed  agent  had  had  authority. 

So,  in  Rossiter  v.  Rossiter,  8  Wend.  494, 
24  Am.  Dec.  62,  the  defendant  was  held 
liable  in  an  action  of  assumpsit  where  he 
made  a  note  in  the  name  of  his  principal 
without  authority. 

In  Palmer  v.  Stephens,  1  Denio,  471,  it 
was  held  that  where  an  agent  signs  a  note, 
and  it  is  not  his  principal's  note,  it  is  the 
agent's  note.  As  to  the  theory  that  the 
agent  must  sign  his  name  somewhere  to 
the  note,  the  court  said:  "In  England  a 
doubt  has  been  expressed  whether  the  as- 
sumed agent  would  be  holden  as  a  party 
to  the  paper,  unless  his  name  appears  on 
it,  although  an  action  on  the  case  would 
lie  against  him.;"  but  added  that  this  dis- 
tinction was  not  important  under  the  facts 
of  the  Palmer  Case. 

In  White  v.  Skinner,  13  Johns.  307,  7 
Am.  Dec.  381,  where  the  defendant  exe- 
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cuted  a  contract  under  seal  on  behalf  of 
the  directors  of  a  certain  company,  of 
which  he  was  one,  it  was  held  that  to 
exonerate  himself  in  an  action  brought 
against  him  personally  on  the  contract, 
he  should  show  his  authority.  The  court 
said:  "It  is  .  .  .  settled  that  if  a 
person  execute  a  bond  as  attorney  for  an- 
other, without  authority,  such  person  so 
assuming  to  act  is  personally  bound,  as 
though  he  had  covenanted  in  his  own  name 
simply."  The  court  refers,  among  other 
cases,  to  Green  v.  Beals,  infra. 

In  Green  v.  Beals,  2  Caines,  254,  where 
a  bond  was  executed  by  one  partner  for 
himself  and  for  the  other  partner,  without 
authority,  it  was  held  that  the  bond  was 
that  of  the  one  signing  it. 

In  Meech  v.  Smith,  7  Wend.  315,  where 
the  defendant  was  held  liable  in  an  action 
of  assumpsit  on  an  oral  contract,  the  court 
said:  "it  is  contended  that,  if  liable,  the 
plaintiff  must  be  charged  in  an  action  on 
the  case;  such  an  action,  I  apprehend,  could 
not  be  sustained.  There  has  been  no  tort 
committed;    the  transaction  between   these 

Parties  was  a  contract,  and  that  contract, 
eing  valid  in  law,  must  be  obligatory  on 
someone,  either  the  principal  or  the  agent; 
and  the  agent  having  made  it  without  au- 
thority from  his  principals,  they  were  not 
bound;  it  follows  that  the  agent  himself  is 
bound." 

In  Feeter  v.  Heath,  11  Wend.  478,  it  was 
held  that  if  an  agent  exceeds  his  authority, 
the  other  contracting  party  may  hold  him 
personally  liable  for  the  whole  amount  due 
on  the  contract,  his  remedy  against  the 
agent  not  being  limited  to  such  part  of 
the  contract  as  was  in  excess  of  authority. 
In  Episcopal  Church  v.  Varian,  28  Barb. 
644;  it  was  said  {obiter):  "It  admits  of 
no  dispute  that  he  who  executes  a  contract 
as  the  agent  of  another,  without  author- 
ity, is  himself  personally  responsible  as  a 
contracting  party  to  the  contract.  The 
principle  is,  that  it  is  the  contract  of  some- 
one, and  if  not  that  of  the  principal,  it 
must  of  necessity  be  that  of  the  agent  him- 
self." 

In  Hegeman  ▼.  Johnson,  35  Barb.  200, 
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made  payable  to  a  particular  person  or  or- 
der ia  first  indorsed  by  a  third  person,  and 
then  delivered  to  the  payee,  such  indorser 
is  prima  facie  an  original  promisor  or  guar- 
antor, as  the  payee  may  elect ;  or  the  payee 
may,  by  indorsing  his  name  above  that  of 
such  third  person,  and  transferring  the 
note,  make  him  a  second  indorser  in  the 
commercial  sense.  But  the  true  nature  of 
the  transaction,  and  the  understanding  of 
the  parties  to  it  at  the  time,  may  be  shown 
by  parol  proof,  and  such  proof  may  destroy 
this  right  of  election  by  the  payee,  and  the 
third  person  backing  such  note  may  be  held 
liable  only  as  an  original  promisor,  or  as 
a  guarantor,  or  as  an  indorser,  according 
to  the  nature  of  the  transaction,  and  the 
original  understanding  of  the  parties  to  it/' 


Fairly  construed.  Judge  Green's  languagi 
means  that  the  third  person  indorsing  the 
note  cannot  be  held  by  the  payee  at  all,  if 
the  contract  or  agreement,  as  shown  by 
the  parol  evidence,  was  that  the  indorse- 
ment was  made  for  the  purpose  of  discount, 
and  that  the  payee  was  to  become  first  in- 
dorser. In  other  words,  if  the  parol  evi- 
dence is  in  harmony  and  exact  accord  with 
the  agreement  imported  by  the  relation  of 
the  signatures,  there  can  be  no  recovery 
by  the  payee.  This  accords  with  the  state- 
ment of  the  rule  by  Mr.  Justice  Clifford,  in 
Rey  V.  Simpson,  22  How.  341,  16  L.  ed. 
260,  saying:  "But  if  the  note  was  intended 
for  discount,  and  he  put  his  name  on  the 
back  of  it  with  the  understanding  of  all 
the  parties  that  his  indorsement  would  be 


the  court  reviews  the  early  New  York  cases 
and  states:  "The  theory  upon  which  the 
rule  is  based  is  that  the  agreement  sup- 
posed or  proved  is  such  that  all  which  re- 
lates to  the  agency  may  be  stricken  out 
and  a  complete  contract  left.  In  unwrit- 
ten contracts,  the  rule  is  limited  to  such 
as  are  executed;  and  no  case  can  be  found 
where  an  agent  who  assumed  without 
authority  to  make  a  verbal  executory  agree- 
ment in  the  name  of  and  expressly  for  an- 
other was  called  to  perform,  or  made  lia- 
ble, directly,  upon  that  contract  personal- 
ly, while  it  remained  executory.  What  lia- 
bility he  may  incur,  or  what  form  of  rem- 
edy he  may  be  liable  to,  is  another  ques- 
tion." The  court  said  further  that  in  re- 
gard to  written  contracts,  the  only  cases 
where  the  agent  had  been  held  liable  was 
where  his  name  appeared  somewhere  in  the 
contract  or  signed  to  it,  and  the  rest  of 
his  description  would  be  stricken  out. 
Where  as  in  the  case  at  issue,  his  name  did 
not  appear  at  all,  then  he  could  not  be 
held  as  a  contracting  party,  and  could  not 
be  required  specificaUy  to  perform  the  con- 
tract. 

There  are  one  or  two  more  recent  cases 
which  possibly  suegest  that  the  changed 
view  of  the  law  m  New  York  has  been 
overlooked.  Thus,  in  Smith  v.  Teets,  1  N. 
Y.  City  Ct.  457,  it  seems  to  have  been  held 
that  the  agent  is  personally  liable  as  bound 
where  the  principal  is  not;  but  the  form 
of  the  action  does  not  appear,  nor  that  the 
principal  was  disclosed.  And  in  Parker  v. 
Knox,  60  Hun,  650,  15  N.  Y.  Supp.  266, 
it  was  said  that  the  agent  was  liable  upon 
the  contract. 

Other  cases. 

In  New  Hampshire  the  assumed  agent 
has  been  held  liable  on  the  contract  itself 
as  principal.  Thus,  in  Pettingill  v.  Mc- 
Gregor, 12  N.  H.  179,  where  attorneys  with- 
out authority  indorsed  the  writ,  "John  M. 
Pettingill,  by  his  attorneys,  Bell  &  Tuck," 
the  court  struck  out  of  the  indorsement 
everything  but  "Bell  &  Tuck,"  and  held 
that  the  attorneys  were  personally  liable 
on  the  instrument  itself. 
34  L.R.A.(N.S.l 


In  Grafton  Bank  v.  Flanders,  4  N.  H. 
239,  it  was  held  that  where  A  signs  the 
name  of  B  to  a  promissory  note  without 
any  authority,  A  is  liable  in  an  action  up- 
on the  note  individually;  but  there  seems 
some  question  in  the  case  whether  B  was 
a  real  person  or  merely  a  fictitious  name^. 

Where  the  committee  of  a  school  district 
gave  an  unauthorized  promissory  note 
which  appeared  to  be  given  on  behalf  of  the 
public  corporation,  and  which  was  possibly 
open  to  the  construction  that  it  contained 
apt  words  to  bind  the  individuals,  the 
court  apparently  enforced  the  rule  of  strik- 
ing out  the  words  not  individual,  and 
seemed  to  consider  the  early  New  York 
rule  as  the  prevailing  one,  and  the  Massa- 
chusetts rule  as  an  exception.  Weare  v. 
Gove,  44  N.  H.  196. 

So,  selectmen  making  a  contract  which 
the  town  miffht  have  authorized,  but  had 
not,  were  held  personallv  liable  upon  the 
contract  itself.  Underbill  v.  Gibson,  2  N. 
H.  352,  9  Am.  Dec.  82. 

In  Savage  v.  Rix,  9  N.  H.  263,  it  was 
held,  where  a  road  committee  having  au- 
thority to  lay  out  the  money  of  the  town 
on  the  road,  but  having  no  authority  to 
give  a  promissory  note,  did  give  a  promis- 
sory note,  signing  their  names,  followed 
by  "Whitefield  road  committee,"  that  the 
note  had  apt  words  to  charge  them  upon  it, 
and  no  apt  words  to  bind  the  town  if  there 
had  been  authority. 

The  cases,  however,  are  not  entirely  oon- 
sistent.  Thus,  in  Moor  v.  Wilson,  26  N.  H. 
332,  it  was  held  where  the  promite  was  in 
the  name  of  the  principal,  but  signed  by 
the  defendant  "treasurer,"  that  there  were 
no  apt  words  in  it  to  bind  the  defendant, 
and  that  he  was  not  liable  in  assumpsit, 
although  he  acted  without  authority. 

In  Woodes  v.  Dennett,  9  N.  HI  55,  where 
a  selectman  authorized  a  pauper  to  be  cared 
for  without  authority,  the  pauper  being 
at  the  time  in  another  town,  it  was  held 
that  the  selectman  was  personally  liable, 
the  court  considering,  in  the  absence  of 
proof  that  the  oral  promise  was  made  in 
the  name  of  the  town,  the  defendant  must 
be  understood  to  have  contracted  in  his  own 
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inopeimtiTe  until  it  was  indorsed  by  the 
payee,  he  would  then  be  liable  only  as  sec- 
ond indorser  in  the  commercial  sense,  and 
as  such  would  clearly  be  entitled  to  the 
privileges  which  belong  to  such  indorsers/' 
Willis  V.  Willis,  cited,  is  not  in  conflict  with 
this  rule,  for  the  reason  that  no  contract 
variant  from  that  indicated  by  the  posi- 
tion of  the  signatures  was  either  alleged 
or  proven,  and  the  decision  rests  wholly 
upon  the  absence  of  such  contract.  The 
liability  was  fixed  with  nothing  before  the 
court  indicating  the  nature  of  the  contract 
except  the  paper  itself  bearing  the  signa- 
tures. As  no  injustice  can  possibly  result 
from  the  application  of  this  rule  in  a' con- 
troversy between  the  original  parties  to  a 
negotiable  instrument,  for  the  reason  that 


in  every  instance  ft  is  possible  to  show, 
without  inconvenience,  the  consideration  for 
the  note  and  the  relation  of  the  parties 
to  the  transaction  represented  by  it,  we 
unhesitatingly  adopt  and  accept  it,  believ- 
ing the  contrary  of  the  rule  to  be  needlessly 
and  unjustly  technical.  Upon  well-settled 
principles,  the  note  and  signatures  upon  it 
may  be  treated  in  litigation  between  the 
original  parties  to  it  as  an  incomplete  con- 
tract, and  the  matter  shown  by  parol  testi- 
mony as  not  inconsistent  with  it  in  the 
true  sense  of  the  term. 

For  the  error  in  not  setting  aside  the 
verdict,  the  judgment  will  be  reversed,  the 
verdict  set  aside,  and  the  case  remanded 
for  a  new  trials  with  leave  to  amend  the 
declaration. 


behalf;  and  that  if  he  had  promised  in  the 
name  of  the  town,  an  action  on  the  case 
would  lie  as  in  Massachusetts. 

In  South  Carolina  also  it  has  been  held 
that  the  unauthorized  agent  was  a  princi- 
pal to  the  contract.  Thus,  in  Lance  v.  Bar- 
reit,  1  Hill,  L.  204,  where  the  plaintiff, 
without  the  authority  of  his  principal, 
bought  certain  negroes,  some  of  which  were 
unsound,  takin^r  a  bill  of  sale  for  them  in 
the  name  of  his  principal,  and  paying  his 
principal's  money  therefor,  and  his  princi- 
pal afterwards  recovered  damages  from 
him  on  account  of  the  unsoundness  of  the 
negroes,  it  was  held  in  an  action  by  the 

f»laintiff  against  the  seller  of  the  negroes, 
hat  it  was  error  to  order  judgment  for 
the  defendant  upon  the  production  of  the 
bill  of  sale  to  the  original  principal,  the 
court  stating,  that  the  bill  of  sale  was  a 
nullity,  and  that  the  contract  still  re- 
mained unimpaired  between  the  plaintiff  in- 
dividually and  the   seller   of  the  negroes. 

In  Bank  of  Hamburg  v.  Wray,  4  Strobh. 
L.  87,  61  Am.  Dec  659,  it  was  held  that  an 
agent  who,'  without  authority,  indorses  a 
bill  of  exchange  or  makes  a  promissory 
note  in  the  name  of  his  principal,  is  liable 
in  an  action  of  assumpsit,  although  he  may 
have  had  no  intent  to  defraud. 

In  Edings  v.  Brown,  1  Rich.  L.  255, 
while  the  principal  was  legally  irrespon- 
sible, the  court  made  its  decision  broadly 
as  holding  that  the  same  rule  applied  in 
such  cases  as  in  those  of  an  unauthorized 
agent,  referring  to  the  early  New  York 
cases  as  authorities,  and  disapproving  the 
doctrine  of  Ballou  v.  Talbot^  10  Mass. 
461,  8  Am.  Dec.  146,  that  one  signing  with- 
out authority  is  liable  only  in  case. 

See  also  in  this  connection  La$^one  v. 
Timmerroan,  46  S.  C.  372,  24  S.  E.  290. 

The  Vermont  cases  also  consider  the 
agent  liable  upon  the  contract.  In  Roberts 
V.  Button,  14  Vt.  195,  where  it  was  held 
that  the  defendant  had  authority,  the 
court  said:  "We  think  the  better  opinion 
upon  this  subject  is,  that  an  agent  who  un- 
dertakes to  bind  a  principal  by  simple  con- 
tract»  but  without  authority,  does  bind  him- 
self. .  .  .  This  is  just  and  reasonable, 
34  L.R.A.(N.S.)  34 


and  most  of  the  cases  are  in  accordance 
with  it;  but  all  are  not.  ...  In  re- 
gard to  contracts  under  seal,  especially 
where  the  agent  attempts  to  convey  land 
without  authority,  a  special  action  on  the 
case  may  be  the  most  appropriate  and  per- 
haps the  only  remedy.  .  .  .  But  tins 
remedy  goes  upon  the  grouhd  of  a  virtual 
fraud.^' 

In  Clark  v.  Foster,  8  Vt.  98,  an  action 
for  deceit,  the  court  said:  "It  seems  to 
be  well  settled  that  a  person  assuming  to 
act  as  the  agent  of  another,  without  au- 
thority from  his  supposed  principal,  be- 
comes personally  liable.  And  it  has  been 
often  held  that  he  may  be  treated  as  a 
principal  party  to  the  contract,  and  made 
responsible  as  such.  Tliere  are  cases,  how- 
ever, in  which,  from  the  nature  of  tlie 
transaction,  this  remedy  would  be  unavail- 
able to  the  party  injured.'' 

In  Royce  v.  Allen,  28  Vt.  234,  where  an 
attorney  brought  an  action  on  a  book  ac- 
count for  services  rendered  to  the  defend- 
ant's mother  in  another  action,  the  court, 
in  affirming  a  judgment  for  the  plaintiff, 
said:  ''If  the  defendant  exceeded  his  au- 
thority in  retaining  the  plaintiff,  he  there- 
by rendered  himself  personally  liable  for 
the  defendant's  account.  This  is  a  general 
principle,  and  on  simple  contracts  we  are 
not  aware  of  any  exceptions  to  the  rule." 
But  the  real  ground  of  the  decision  was 
that  the  defendant  was  considered  by  the 
plaintiff  as  the  person  who  employed  him, 
and  that  he  had  not  represented  that  he 
w&s  acting  with  his  mother's  authority 
(which,  indeed,  he  did  not  have). 

The  same  has  been  held  in  Kentucky. 
Thus,  in  Wells  v.  Maley,  6  Ky.  L.  Rep.  77, 
an  action  for  damages  for  failure  to  re- 
ceive and  pay  for  goods  contracted  for,  the 
court  said:  ''The  general  rule  is  that  one 
who  makes  a  contract  for  another,  claiming 
to  be  authorized  by  him  to  do  so,  is  per- 
sonally liable  to  perform  the  contract  if  he 
had  no  authority  to  make  it  for  the  other. 
There  is  no  reason  to  doubt  that  Wells 
acted  in  good  faith;  but  it  was  a  very 
simple  matter  to  know  whether  he  was  or 
not  authorized  to  buy  Maley's  tobaeoo,  and 
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it  seems  that  in  such  case  the  result  of  his 
mistake  is  that  he  must  take  the  place  of 
the  persons  whose  agent  he  represented 
himself  to   be." 

In  Alabama,  it  was  said  in  Crawford  v. 
Barkley,  18  Ala.  270,  that  if  one  made 
a  contract  for  himself  and  for  another, 
without  authority,  he  was  bound  by  the 
contract  for  the  whole  amount. 

In  Belisle  v.  Clark,  49  Ala.  98,  it  was 
held  that  an  agent  purchasing  goods  with- 
out authority  is  liable  in  assumpsit  (ap- 
parently, upon  the  contract  itself). 

There  seems  to  be  nothing  to  the  con- 
trary in  Ware  v.  Morgan,  67  Ala.  461, 
where  it  was  stated  that  the  true  principle 
on  which  the  liability  rests  is  that  the 
assumed  agent  has  been  guilty  of  a  wrong 
or  omission  depriving  tne  party  dealing 
with  him  of  the  benefit  of  the  liability  of 
the  principal. 

So,  in  Mississippi,  where  an  agent,  with- 
out authority,  purchased  land  at  a  sale,  it 
was  held  that  while  he  had  no  authority 
to  bind  bin  principal,  the  sale  would  b« 
good  as  one  to  the  agent,  if  the  other  party 
so  elected.  Brown  v.  Johnson,  12  Smedes 
&  M.  398,  61  Am.  Dec.  118. 

In  Indiana  the  court,  while  early  adopt- 
ing the  doctrine  that  the  assumed  agent 
is  not  liable  as  a  principal,  afterwards 
changed  its  view. 

In  Terwilliger  v.  Murphy,  104  Ind.  32, 
3  N.  E.  404,  an  action  to  recover  the  value 
of  goods  sold,  where  there  was  some  evi- 
dence to  hold  that  the  defendant  con- 
tracted as  a  principal,  the  court  said: 
"In  the  construction  of  contracts  it  is  a 
well- recognized  general  rule  that  where  one 
person  assumes  to  act  as  agent  of  another, 
but  without  authority  to  do  so,  he  makes 
himself  personally  liable  as  a  principal  in 
tlie  transactipn;  and  this  seems  to  us  to 
have  been  a  case  in  which  that  rule  was 
fairly  applicable.  Newman  v.  Sylvester, 
42  Ind.  106;  Story,  Agency,  §  264."  Hiere 
is,  of  course,  no  such  doctrine  in  Story, 
and  the  Newman  Case  held  simply  that  the 
agents  for  public  cprporations  are  not  per- 
sonally liable  when  they  honestly  mistake 
their  authority,  and  the  opposing  party 
had  the  same  means  of  knowledge  which 
they  had. 

The  Terwilliger  Case  is  flatly  against 
the  early  case  of  McHenry  v.  Duffield,  7 
Blackf.  41,  which  held  that  where  a  con- 
tract on  its  face  is  that  of  the  principal 
if  the  agent  was  not  authorized,  he  is  not 
liable  on  the  contract,  but  in  an  action 
in  case  for  acting  without  authority. 

In  Vawter  v.  Baker,  23  Ind.  63,  it  was 
held  that  where  there  had  been  an  oral 
contract  for  work  and  labor  made  by  one 
who  faid  he  was  an  agent  for  another,  the 
burden  of  proof  was  upon  him  to  prove 
that  he  did  contract  as  such  agent. 

In  Tennessee  the  question  does  not  seem 
to  have  been  directly  decided,  but  in  Tucker 
V.  Atkinson,  1  Humph,  300,  34  Am.  Dec. 
650,  there  is  a  dictum  that  where  one  makes 
a  bond  for  money  in  the  name  of  another, 
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without  authority,  '*he  can  fulfil  the  eon- 
r  cract  himself,  and  is  bound  to  do  it.** 

o.  Not  on  the  contract  itself, 

1.  In  general. 

In  most  jurisdictions  the  assumed  asent 
is  no  longer  held  liable  as  a  principal  on 
the  contract  itself.  Kent  v.  AddicKs,  60 
C.  C.  A.  660,  126  Fed.  112  {aemhU) ;  Wal- 
lace V.  Bentley,  77  Cal.  19,  11  Am.  St. 
Rep.  231,  18  Pac.  788;  Farmers'  Co-op. 
Trust  Co. 'v.  Floyd,  47  Ohio  St.  625,  12 
L.R.A.  346,  21  Am.  St.  Rep.  846,  26  N.  E. 
110;  Anderson  v.  Adams,  43  Or.  621,  74 
Pac.  215;  Oliver  v.  Morawetz,  97  Wis.  332, 
72  N.  W.  877;  Outram  v.  Doyle,  13  N.  S. 
1. 

For  Arkansas  cases,  see  infra,  UI.  o,  3. 

In  Hall  V.  Crandall,  29  Cal.  568,  89 
Am.  Dec.  64,  it  is  held  that  an  action  upon 
a  promissory  note  which  in  terms  bound 
the  principal,  where  the  agent  had  no  au- 
thority, would  not  lie  against  the  agent, 
as  any  liability  in  such  case  arises  from 
the  wrong  done,  and  not  from  an  obliga- 
tion created  by  the  note  itself.  This  case 
was  followed  in  Lander  v.  Castro,  43  Cal. 
497. 

Where  the  plaintiffs  sued  the  agent  for 
damages  for  failure  and  refusal  to  convey 
land  to  them,  the  court  held  that  if  ihe 
complaint  sought  to  recover  for  the  false 
representation,  it  was  not  alleged  in  t')e 
complaint  that  the  plnintitrs  were  ignorant 
of  the  fact  as  to  the  ownership  of  the  prop- 
erty of  the  defendant,  and  no  special  dam- . 
ages  were  alleged  which  could  be  regarde(T 
as  the  result  of  the  act  of  the  defendant, 
and  referred  to  the  earlier  cases,  holding 
that  an  action  on  the  contract  for  dam- 
ages could  not  be  sustained  under  such  cir- 
cumstances, where  there  were  no  apt  words 
to  charge  the  defendant  personally.  Sent- 
er  V.  Monroe,  77  Cal.  347,  19  Pac.  580. 

In  Ogden  v.  Raymond,  22  Conn.  379,  58 
Am.  Dec.  429,  the  court  was  of  the  opinion 
that  the  rule  in  Connecticut  was  the  same 
as  laid  down  in  Story  on  Agency,  that  an 
agent  contracting  when  he  has  no  authority 
is  not  liable  on  the  contract  itself. 

See  also  Taylor  v.  Sheltoii.  30  Conn.  122. 
where,  however,  the  court  thought  the  as- 
sumed agent  might  be  liable  as  principal 
where  there  were  apt  words  to  that  effect 
in  the  contract. 

In  Johnson  v.  Smith,  21  Conn.  627,  it 
was  said  {ohiter) :  "But  in  case  of  a  de- 
fective power  to  bind  the  principal,  if  the 
agent  speaks  only  in  the  language  of  the 
principal,  and  does  not  use  apt  language 
to  bind  himself,  he  will  not  be  liable  on 
the  contract  thus  made,  but  collaterally 
only,  for  a  false  assumption  of  authority 
to  act  for  another.  Jones  v.  Downman,  4 
Q.  B.  235,  note." 

In  Hancock  v.  Yunker,  83  111.  208,  where 
several  persons  made  a  lease  on  behalf  of 
a  corporation,  or  assumed  to  do  so,  it  was 
held  that  they  could  not  in  any  way  be 
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held  liable  in  an  action  on  the  covenant  in 
the  lease,  following  Story  on  Agency.  The 
court  adopted  the  views  of  the  court  in 
Duncan  .v.  Niles,  32  111.  532,  83  Ain.  Dec. 
293,  though  pointing  out  that  there  the 
agency  was  of  a  public  corporation,  favor- 
ing the  Massachusetts  doctrine  of  an  ac- 
tion on  the  case  for  falsely  assuming  au- 
thority. 

The  Yunker  Case  was  approved  in  See- 
berger  v.  McCormick,  178  111.  404,  53  N.  E. 
340,  where  directors  of  a  national  bank 
executed  a  lease  before  the  bunk  was  au- 
thorized to  do  business,  although  it  was 
a  de  jure  corporation;  and  it  was  held 
that  an  action  of  assumpsit  would  lie 
against  them;  that  is,  an  action  ex  con- 
tractu upon  the  implied  warranty,  not  on 
the  instrument  itself,  and  thi^t  a  remedy 
in  tort  was  not  exclusive,  and  was  not  held 
so  in  the  Duncan  and  Hancock  cases. 

In  Neufeld  v.  Beidler,  37  111.  App.  34, 
it  was  held  that  where  an  agent,  in  the 
name  of  his  principal,  signed  a  lease  to  his 
principal,  he  was  not  liable  for  rent,  al- 
though he  had  no  authority,  unless  the 
contract  contained  apt  wordJs  to  charge 
him.  (It  may  be  noted  that  in  Macdonald 
V.  Bond,  195  111.  122,  62  N.  E.  881,  and  in 
Clay  V.  Clay,  23  III.  App.  100,  it  appeared 
that  the  undertaking  was  that  of  the 
*'agent"  defendant,  and  in  Kadish  v.  Bull- 
en,  10  111.  App.  566,  it  was  in  his  name). 

In  Frankland  v.  Johnson,  147  111.  520, 
37  Am.  St.  Rep.  234,  35  N.  E.  480,  where 
it  was  held  that  the  defendant  was  liable 
in  assumpsit  on  a  promissory  note,  which 
the  court  held  was  tiot,  on  its  face,  con- 
clusively the  note  of  the  defendant  or  of 
the  claimed  principal,  it  seems  that  the 
facts  found,  which  were  not  open  to  re- 
view, were  that  it  was  the  intention  of  the 
parties  that  the  "agenf  should  be  individ- 
ually responsible.  But  the  court,  in  ap- 
parent forgetfulness  of  Hancock  v.  Yunk- 
er, supra,  went  on  to  say:  "It  is  well  un- 
derstood that  if  the  agent,  either  of  a  cor- 
poration or  an  individual,  makes  a  con- 
tract which  he  has  no  authority  to  make, 
he  binds  himself  personally,  according  to 
the  terms  of  the  contract.  Angell  &  A. 
Priv.  Corp.  §  303.  It  was  said  by  Suther- 
land, J.,  in  Mott  T.  Hicks,  1  Cow.  513,  13 
Am.  Dec.  556:  'It  is  perfectly  well  set- 
tled that  if  a  person  undertakes  to  contract, 
as  agent,  for  an  individual  or  corporation, 
and  contracts  in  a  manner  which  is  not 
legally  binding  upon  his  principal,  he  is 
personally  responsible  (citing  authorities). 
And  the  agent,  when  sued  upon  such  a  con- 
tract, fan  exonerate  himself  from  personal 
liability  only  by  showing  his  authority  to 
bind  those  for  whom  he  has  undertaken  to 
act.  It  is  not  for  the  plaintiff  to  show 
that  he  had  not  authority.  The  defendant 
must  show,  affirmatively,  that  he  had.' 
This  rule  is  quoted  with  approval  in  Wheel- 
er V.  Reed,  36  111.  91.'*  The  Wheeler  Case 
cited  by  the  court  was  one  of  an  undisclosed 
principal;  and  the  quoted  statement  of 
Sutherland,  J.,  in  Mott  ▼.  Hicks,  which 
has  found  its  way  into  many  cases,  was 
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entirely  obiter.  The  authority  of  the  agent 
was  admitted  in  the  Hicks  Case,  and  it 
was  expressly  held  in  that  case  that  he 
was  not  liable  as  a  maker  of  the  instru- 
ment. 

It  is  now  settled  in  Iowa  that  the  remedy 
is  upon  an  implied  warranty  or  in  tort, 
and  not  upon  the  contract  itself.  Groeltz 
V.  Armstrong,  125  Iowa,  39,  99  N.  W.  128. 

An  agent  who  contracts- without  author- 
ity as  agent  cannot  be  treated  as  the  prin- 
cipal, so  as  to  enforce  the  contract  against 
himself,  although  he  may  have  exposed  him- 
self to  an  action  for  damages.  Doolittle  v. 
Murray,    134    Iowa,    536,    111    N.    W.    999. 

llie  same  seems  to  be  held  in  First  Nat. 
Bank  v.  Owen,  52  Iowa,  107  2  N.  W.  980. 

The  earlier  decisions  seem  to  indicate,  if 
not  directly  decide,  a  different  rule.  See 
Andrews  v.  Tedford,  37  Iowa,  314. 

And  in  Winter  v.  Hite,  3  Iowa,  142,  the 
court,  in  holding  that  the  defendant  was 
individually  liable  on  a  promissory  note 
signed  by  himself  as  executor,  as  having  no 
authority,  stated  that  an  agent  who  had 
no  authority  rendered  himself  personally 
liable. 

In  Maine,  following  the  Massachusetts 
rule,  there  is  no  liability  on  the  contract 
itself.  Thus,  in  Stetson  v.  Patten,  2  Me. 
358,  11  Am.  Dec  111,  it  was  held  that 
where  an  agent  made  a  covenant  under 
seal,  without  authority  under  seal,  the  per- 
sons with  whom  he  contracted  had  no  ac- 
tion against  anyone  upon  the  contract. 

In  Harper  v.  Little,  2  Me.  14,  11  Am. 
Dec.  25,  the  court,  after  discussing  some  of 
the  earlier  Massachusetts  cases,  agreed 
with  them  that  where  an  agent  makes  a 
deed  purporting  to  be  that  of  his  principal, 
without  power,  it  is  not  the  deed  either  of 
the  principal  or  of  the  agent,  and  that  the 
agent's  liability  therefor  is  in  a  special  ac- 
tion on  the  case;  but  it  does  not  seem  that 
the  point  was  there  at  issue. 

In  Simpson  v.  Garland,  76  Me.  203,  the 
court  said  if  an  agent  "signed  a  note  pur- 
porting to  bind  a  principal  without  au- 
thority, the  note  is  simply  void.  The 
agent  thus  doin^  may  be  liable  in  another 
form  of  action,  but  certainly  not  in  a  suit 
upon  a  contract  into  which  he  never  en- 
tered. This  seems  to  be  clear  upon  prin- 
ciple, and  is  supported  by  a  decided  pre- 
ponderance of  authority.  It  may  be  con- 
sidered as  well-settled  law  in  this  state  and 
Massachusetts.  In  New  York,  while  the 
earlier  decisions  were  opposed,  the  later 
are  in  favor." 

For  other  Maine  cases  see  next  subdivi- 
sion of  this  note. 

The  Massachusetts  rule  that  the  assumed 
agent  is  not  liable  on  the  contract  itself^ 
but  in  an  action  on  the  case,  is  contrary  to 
the  earliest  Massachusetts  cases.  Thus,  in 
Lewis  v.  Friend,  1  Dane.  Abr.  217,  it  wai» 
held  that  a  note  made  without  authority  is 
the  note  of  the  agent  giving  it. 

So,  in  Hatch  v.  Smith,  5  Mass.  42,  it  wan 
said:  "If  the  attorney  was  not  duly  au- 
thorized, it  must  operate  as  his  deed." 

See  also  Banorgee  v.  Hovey,  6  Mass.  11, 
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4  Am.  Dec.  17,  where  it  wa«  held  that  a 
writing  under  seal,  given  by  "one  of  sev- 
eral partners  for  himself  and  the  others, 
where  he  has  no  authority  to  bind  them 
under  seal,  is  his  own  obligation  for  the 
whole  amount. 

But  the  remedy  has  long  ceased  to  be  on 
the  contract.  Thus,  in  Chipman  v.  Foster, 
IIQ  Mass.  189,  it  was  held  that  where  an 
agent  draws  a.  bill  of  exchange  upon  his 

Erincipal,  which  purports  to  be  the  bill  of 
is  principal,  and  the  principal  declines  to 
pay,  the  agent  is  not  liable  as  a  drawer 
thereof. 

See  also  the  Massachusetts  cases  cited  in 
the  next  subdivision  of  this  note. 

The  theory  of  nonliability  on  the  contract 
has  been  pushed  so  far  in  Massachusetts  as 
to  hold  that  one  cannot  be  sued  in  contract 
on  a  note  to  which  he  siffns  the  name  of  a 
fictitious  person  as  maker.  Bartlett  v. 
Tucker,  104  Mass.  336,  6  Am.  Rep.  240. 
While  this  question  is  not  within  the  scope 
of  this  note,  it  may  be  said  that  it  seems 
that  logically  the  instrument  is  that  of  the 
signer,  contracting  under  the  assumed 
name.  See  Grafton  Bank  v.  Flanders,  4  N. 
H.   239.     But  the   Bartlett   Case  was   ap- 

£  roved  in  Kansas  Nat.  Bank  v.  Bay,  62 
:an.  692,  54  L.R.A.  408,  84  Am.  St.  Rep. 
417,  64  Pac.  596. 

In  Sheffield  v.  Ladue,  16  Minn.  388,  Gil. 
346,  10  Am.  Rep.  145,  it  was  held  that  a 
party  who  executes  an  instrument  as  the 
agent  of  another  cannot  be  sued  upon  that 
instrument  unless  he  is  the  real  principal, 
and  that  be  shown. 

In  Skaaraas  v.  Finnegan,  32  Minn.  107, 
19  N.  W.  729,  it  was  stated  that  where  the 
agent  wrongfully  assumes  to  be  authorized, 
the  remedy  is  ih  the  nature  of  an  action 
on  the  case. 

In  Cole  V.  O'Brien,  34  Neb.  68,  33  Am. 
St.  Rep.  616,  51  N.  W.  316,  it  was  held  that 
an  agent  acting  without  authority  is  not 
personally  liable  upon  the  contract  as  such 
unless  it  contained  apt  words  to  charge 
him.  The  remedy  is  an  action  for  his  fraud 
in  falsely  assuming  the  authority  to  act 
as  agent. 

And  in  Brong  y.  Spence,  66  Neb.  638, 
77  N.  W.  54,  it  was  said  {obiter)  that  an 
agent  acting  without  authority  is  not  lia- 
ble upon  the  contract  itself. 

In  New  York,  the  rule  of  the  early  cases 
has  been  abandoned. 

In  White  v.  Madison,  26  N.  Y.  117,  where 
a  deputy  sheriff  made  an  insurance  pre- 
mium note  in  the  name  of  the  sheriff,  with- 
out authority,  it  was  held  that  he  was  lia- 
ble; and  that  among  the  proper  damages 
were  the  costs  of  an  action  af^ainst  the 
sheriff  in  which  the  plaintiff  had  been  de- 
feated. It  is  not  very  clear  in  what  form 
the  action  was  brought,  but  it  was  held  by 
Selden,  J.,  who  delivered  the  opinion,  that 
the  liability  of  the  defendant  was  upon  the 
warranty,  and  not  upon  the  note,  and  that 
if  the  action  had  been  simply  to  charge  the 
defendant  as  maker  of  the  note«  the  costs 
of  the  action  against  the  sheriff  could  not 
have  been  recovered.  In  his  opinion  he  re- 
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fers  to  several  of  the  earlier  cases  in  New 
York  on  the  principle  of  which  the  defend- 
ant would  have  been  held  liable  upon  the 
note,  and  says:  "The  authority  of  these 
cases  has  been  somewhat  shaken  by  the  re- 
marks of  the  judges  who  delivered  opinions 
in  the  case  of  Walker  v.  Bank  of  the  State 
of  New  York,  9  N.  Y.  582;  and  in  England, 
as  well  as  in  several  of  the  United  States, 
the  principle  upon  which  they  rest,  if  they 
are  supposed  to  present  the  only  ground  of 
liability  of  the  agent,  has  beien  substan- 
tially repudiated." 

And  in  the  earlier  case  of  Plumb  v.  Milk, 
19  Barb.  74,  the  same  view  seems  to  be  in- 
dicated. 

In  Baltzen  v.  Nicolay,  63  N.  Y.  467,  it 
was  said  that  the  liability  of  the  agent  in 
damages  when  he  makes  a  contract  beyond 
his  legal  authority,  as  to  the  ground  and 
form  of  such  liability,  "in  such  a  case  has 
been  the  subject  of  discussion,  and  there 
are  conflicting  decisions  upon  the  point;  but 
the  later  and  better  considered  opinion 
seems  to  be  that  his  liability,  When  the  con- 
tract is  made  in  the  name  of  his  principal, 
rests  upon  an  implied  warranty  of  his  au- 
thority to  make  it,  and  the  remedy  is  by 
an  action  for  its  breach.  Collen  v.  Wright, 
8  El.  &  BI.  647,  27  L.  J.  Q.  B.  N.  S.  215, 
4  Jur.  N.  S.  357,  6  Week.  Rep.  123,  2  Eng. 
Rul.  Caa.  484;  White  v.  Madison,  26  N.  Y. 
117;  Dung  v.  Parker,  52  N.  Y.  494.  The 
reason  why  the  agent  is  liable  in  damages 
to  the  person  with  whom  he  contracts,  when 
he  exceeds  his  authority,  is  that  the  party 
dealing  with  him  is  deprived  of.  any  remedy 
upon  the  contract  against  the  principal." 

In  an  action  on  a  quantum  meruit  for 
work  and  labor  performed  under  a  con- 
tract, where  it  was  claimed  that  the  defend- 
ant had  no  ri^ht  to  contract  as  agent  in 
the  name  of  his  principal,  it  was  asserted 
that  it  was  for  the  defendant  to  prove  his 
authority;  but  the  court  stated  that  this 
was  part  of  the  plaintiff's  case;  and,  in  re- 
versing a  judgment  for  the  plaintiff,  criti- 
cized the  statement  in  Parsons  on  Con- 
tracts, that  assumpsit  on  the  contract  will 
lie  in  such  case,  and  said:  "I  think  the 
law  of  New  York  now  is  that  the  pretended 
agent  is  only  liable  to  an  action  of  deceit, 
or  to  an  action  for  the  breach  of  warranty 
as  to  his  authority.  Either  form  of  action 
will  apprise  him  that  the  question  to  be 
litigated  is  his  authority  to  act  for  the  per- 
son whom  he  represented  to  be  his  princi- 
pal; and  he  may  come  prepared  to  try  that 
issue."    Noe  v.  Gregory,  7  Dalv,  283. 

In  Taylor  v.  Nostrand,  134  N.  Y.  108,  31 
N.  E.  246,  where  the  form  of  the  action 
was  not  questioned,  the  court  said:  "In 
a  carefully  considered  opinion  by  Judge 
Selden  in  White  v.  Madison,  26  N.  Y.  117, 
the  conclusion  was  reached  that  the  lia- 
bility of  the  agent  rests  on  the  ground  that 
he  warrants  his  authority,  not  that  the 
contract  is  to  be  deemed  his  own;  and  on 
the  question  of  damages  it  was  held  that 
the  acent's  liability  is  not  necessarily  meas- 
ured oy  the  contraet,  but  embraces  all  in- 
jury   resulting   from   hia   want   of    power. 
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which  was  held  to  include  the  cost  of  an 
unauoeesaful  action  against  the  alleged  prin- 
cipal." 

For  other  New  York  cases,  see  infra  this 
note.  III.  c,  3. 

In  Delius  v.  Cawthom,  13  N.  C.  (2  Dev. 
L.)  90,  it  was  held  where  an  agent  gave  a 
bond  in  the  name  of  his  principal,  without 
authority,  that  the  agent  was  not  liable  in 
an  action  upon  the  l^nd,  which  was  abso- 
lutely Toid;  the  court  said  that  it  was  not 
necessary  to  decide  whether  a  special  ac- 
tion on  the  case  could  have  been  sustained 
against  the  agent  if  he  had  been  mistaken, 
but  that,  if  he  was  guilty  of  fraud,  such  an 
action  would  lie;  and  referred  to  the  Massa- 
chusetts authorities. 

In  Russell  v.  Koonce,  104  N.  C.  237,  10 
S.  £.  256,  the  court  said:  ''The  pleadings 
and  the  evidence  show  no  personal  contract 
to  have  been  entered  into  by  the  appellant 
to  bind  himself  to  pay  for  the  professional 
services  desired,  but  he  represented  himself 
as  authorized  by  Davis,  who  had  the  benefit 
of  them,  to  employ  the  plaintiff,  and 
throughout ,  he  professed  to  .  act  as  agent 
onl^.  The  defendant  does  not  become  in- 
dividually liable  because  his  authority  to 
bind  his  principal  is  disowned  by  the  lat- 
ter, unless  the  consideration  is  received  by 
the  agent,  out  of  wliich  arises  an  implied 
promise  to  pay.  Potts  ▼.  Lazarus,  4  rf.  C. 
(2  Car.  Law  Repos.  83);  Delius  v.  Caw- 
thom, 13  N.  C.  (2  Dev.  L.)  90.  In  such 
case  the  agent  may  become  personally  an- 
swerable upon  the  contract;  but  otherwise 
the  action  must  be  for  damages  for  his  false 
assumption  of  authority  to  act."  (It  may 
be  noted  that  the  foregoing  statement  is  not 
supported  by  anything  in  Potts  v.  Larazus, 
so  far  as  the  implied  promise  to  pay  is  con- 
cerned, and  by  nothing  more  than  an 
obiter  remark*  in  one  of  the  opinions  in 
Delius  V.  Cawthom.) 

The  definite  decision  in  Haupt  v.  Vint 
must  be  deemed  a  disapproval  of  the  state- 
ment in  Curry  v.  Hale,  15  W.  Va.  867 
(quoted  in  Rosendorf  v.  Poling,  48  W.  Va. 
621,  37  8.  E.  555),  and  in  Cobb  v.  Olenn 
Boom  &  Lumber  Co.  57  W.  Va.  49,  110  Am. 
St.  Rep.  734,  49  8.  E.  1005,  that  "if  the 
a^nt  exceeds  his  authority,  the  contract 
will  not  bind  the  principal,  hut  will  the 
agent**    The  italicized  words  being  oHter. 

In  McCurdy  v.  Rogers,  21  Wis.  199,  91 
Am.  Dec.  468,  the  court  said:  "We  do  not 
see,  on  principle,  how  an  agent  can  be  lia- 
ble on  any  contract,  unless  there  are  apt 
words  to  charge  him;  or  how  a  promise  on 
his  part  can  be  implied,  unless  the  credit 
was  given  to  him.  The  authorities  are 
somewhat  conflicting  as  to  the  liability  of 
an  agent  in  actions  ex  contractu;  but  the 
weight  of  authority,  we  think,  is  that,  to 
charge  an  agent  in  such  action,  the  credit 
must  have  been  given  to  him,  or  there  must 
be  an  express  contract;  and  if  there  is  a 
written  contract  there  must  be  apt  words 
in  it  to  charge  him." 

In  England  the  notion  of  holding  the  one 
who  assumes  to  be  agent  without  authority 
as  a  principal  has  long  sinse  been  exploded. 
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Lewis  ▼.  Nicholson,  18  Q.  B.  503,  21  L.  J. 
Q.  B.  N.  8.  311,  16  Jur.  1041;  Jenkins  v. 
Hutchinson,  13  Q.  B.  744,  18  L.  J.  Q.  B.  N. 
8.  274.  See  also  English  cases  cited  infra, 
III.  c,  2  and  3. 

Compare  the  statement  in  a  note  to 
Thomas  v.  Hewes,  2  Cromp.  k  M.  510,  4 
Tyrw.  335,  edited  by  Hare  &  Wallace,  where 
it  is  said  that  the  general  rule  was  laid 
down  by  Bay  ley,  B.,  in  argument  (probably 
oliter),  that  an  agent  is  personally  liable 
on  the  contract. 

In  Polhill  V.  Walter,  3  Bam.  &  Ad.  114, 
the  defendant,  in  the  absence  of  the  drawee 
of  a  bill  of  exchange,  accepted  the  same, 
without  fraudulent  intent;  and  it  was  held 
that  he  was  liable,  not  as  acceptor,  but  upon 
the  falsehood  of  his  statement  that  he  had 
authority  to  accept. 

2,  In  tort. 

Where  there  is  an  actual  fraud,  no  doubt 
is  expressed  that  an  action  of  deceit  will 
lie;  that  is  to  say,  a  special  action  on  the 
case.  See  Delius  v.  Cawthom,  13  N.  C.  (2 
Dev.  L.)  90;  Cherry  v.  Colonial  Bank,  L. 
R.  3  P.  C.  24,  6  Moore,  P.  C.  N.  8.  235,  38 
L.  J.  P.  C.  N.  S.  49,  21  L.  T.  N.  8.  356,  17 
Week.  Rep.  1031. 

In  Dung  V.  Parker,  52  N.  Y.  494,  it  was 
said  that  if  the  action  of  the  a^ent  is 
fraudulent,  an  action  for  the  deceit  is  a 
concurrent  remedv. 

And  such,  probably,  is  the  meaning  of 
the  statement  that  occurs  in  some  of  the 
cases,  that  the  action  may  be  on  the  implied 
warranty  or  in  tort.  See  Groeltz  v.  Arm- 
strong, 125  Iowa,  39,  99  N.  W.  128;  Noo 
V.  Gregory,  7  Daly,  283;  Oliver  v.  Mora- 
wetz,  97  Wis.  332,  72  N.  W.  877. 

It  is  pointed  out  by  the  court  in  8ee- 
berger  v.  McCormick,  178  111.  404,  53  N. 
£.  340,  in  holding  that  an  action  would  lie 
on  the  contract  of  implied  warranty,  that 
the-  approval  of  the  Massachusetts  cases  in 
Duncan  v.  Niles,  32  111.  532,  83  Am.  Dec. 
293,  and  in  Hancock  v.  Yunker,  83  111.  208, 
did  not  decide  that  the  action  on  the  case 
was  an  exclusive  remedy. 

There  has,  however,  been  some  difference 
of  opinion  whether,  in  the  absence  of  fraud, 
an  action  in  the  nature  of  deceit  will  lie, 
as  held  in  Massachusetts. 

In  Clark  v.  Foster,  8  Vt.  98,  which  was 
a  special  action  on  the  case  for  deceit,  com- 
menced against  one  who  falsely  held  him- 
self out  as  an  agent,  the  court,  in  affirming 
a  judgment  for  the  plaintiff,  stated  that  in 
some  cases  the  assumed  agent  could  not  be 
held  as  a  principal,  as  in  the  case  at  issue, 
where  the  defendant,  falsely  representing 
himself  as  the  attorney  of  A,  took  a  deed 
to  A,  and  gave  a  purchase-money  mortgage 
as  A's  attorney  in  fact,  and  said:  "The 
only  serious  question  which  can  arise  is 
as  to  the  burthen  of  proof.  But  we  are  of 
opinion  that  assuming  to  act  as  agent  in 
such  case  is  prima  facie  fraudulent;  that 
the  plaintiff  need  show  no  more  than  such 
an  assumption  without  competent  author- 
ity; and  tiiat  the  onue  proband*  lies  on  the 
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defendant  to  rebut  the  presumption  of 
fraud.  It  is  true,  however,  that  fraud  must 
be  shown,  in  order  to  su8taii\  this  action/' 
See  also  dtctum  in  Roberts  v.  Button,  14 
Vt.  195. 

In  the  leading  English  case  of  Collen  v. 
Wright,  infra,  Crompton,  J.,  gave  it  as  his 
opinion  that  deceit  would  not  lie  where 
there  was  not  any  mala  iides;  and  thia 
would  seem  to  be  the  English  view,  in  spite* 
of  an  intimation  to  the  contrary  in  Clark 
V.  Rivers,  L.  R.  5  Eq.  91,  37  U  J.  Ch.  N. 
S.  70,  17  L.  T.  N.  b.  166,  16  Week.  Rep. 
123. 

In  Starkey  v.  Bank  of  England  [1903] 
A.  C.  114,  llalsbury,  L.  C,  saia,  in  sustain- 
ing the  rule  of  Collen  v.  Wright:  "I  have 
not  the  least  notion  how  that  state  of  the 
law  is  supposed  to  have  been  shaken  by  the 
decision  in  Derry  v.  Peek,  L.  R.  14  App. 
Cas.  337.  .  .  .  Derry  v.  Peek  was  an  ac- 
tion for  deceit,  and  this  house  held  that 
wherfe  it  was  an  action  for  deceit,  you  must 
prove  deceit,  and  must  prove  mala  fides  on 
the  part  of  the  person  who  deceived  the 
other.  I  suppose  that  was  no  new  law;  tlie 
application  of  that  law  to  the  particular 
case  became  a  question  of  fact,  and  purely 
of  fact." 

In  Campbell  v.  Muller,  19  Misc.  189,  43 
N.  Y.  Supp.  235,  a  plaintiflf  recovered  in  an 
action  ol  deceit  against  an  agent  who  con- 
tracted without  any  authority,  but  it  seems 
in  good  faith.  It  was  complained  that  the 
action  should  have  been  upon  contract  for 
breach  of  the  implied  warauty  of  authority, 
but  the  court  held  that  the  question  was 
not  before  the  court  on  the  appeal. 

The  approval  of  this  form  of  action  is 
found  in  a  number  of  cases,  where,  however, 
it  does  not  seem  to  have  been  claimed  that 
there  was  an  absence  of  fraud.  See  Skaar- 
aas  V.  Finnegan,  32  Minn.  107,  19  N.  W. 
729;  Cole  v.  O  Brien,  34  Neb.  68,  33  Am. 
St.  Rep.  616,  51  N.  W.  316;  also  Benjamin 
v.  Mattler,  3  Colo.  App.  227,  32  Pac.  837, 
where  it  was  said:  **'Ihe  action  before  the 
Code,  at  common  law,  is  an  action  for  de- 
ceit,— a  'special  action  on  the  case.' " 

Massachusetts  rule. 
• 

It  is  the  Massachusetts  rule  that  the 
proper  remedy  against  the  agent  is  a  spe- 
cial action  on  the  case  for  the  false  assump- 
tion of  authority;  and  that  no  actual  in- 
tent to  defraud  is  necessary  in  this  form  of 
action. 

In  Long  V.  Colburn,  11  Mass.  97,  6  Am. 
Dec.  160,  where  an  agent  executed  a  prom- 
issory note  for  his  principal,  which  he  had 
authority  to  do,  it  was  said  that  if  be  had 
not  authority,  a  special  action  on  the  case 
might  make  him  answerable. 

And  in  Ballou  v.  Talbot,  16  Mass.  461, 
8  Am.  Dec.  146,  it  was  directly  held  that 
where  an  agent  has  exceeded  his  authority 
in  signing  a  note  for  his  principal,  or  ap 
parently  for  his  principal,  the  agent  is  not 
liable  on  the  instrument  itself,  but  the 
remedy  would  be  in  a  special  action  on  the 
case.  See  to  similar  effect,  Bartlett  v. 
Tucker,  104  Mass.  336,  6  Am.  Rep.  240. 
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In  Abbey  v.  Chase,  6  Cush.  54,  where  an 
agent  signed  a  sealed  instrument  which 
was  plainly  intended  to  be  the  act  of  his 
principal,  but  he  had  not  signed  it  in  sucn 
a  way  as  to  make  his  principal  liable  there- 
on directly,  it  was  held  that  an  action  of 
covenant  broken  would  not  lie  against  the 
agent  upon  the  instrument.  In  this  case 
the  court  remarked  that  where  an  agent 
exceeds  his  authority,  the  only  remedy 
against  him  in  Massachusetts  is  an  action 
on  the  case  for  falsely  assuming  authority 
to  act  as  agent. 

In  Jefts  V.  York,  4  Cush.  371,  50  Am. 
Dec.  791,  the  court  said,  in  holding  that  an 
action  of  assumpsit  upon  a  promissory  note 
would  not  lie  against  one  who  had  appar- 
ently signed  it  simply  as  an  agent:  ''Giv- 
ing full  efl'ect  to  our  own  decisions,  we 
should,  of  course,  now  hold  that  in  the  case 
supposed,  the  only  legal  remedy  was  an 
action  for  falsely  representing  himself  as 
an  agent  authorized  to  execute  the  contract 
for  the  principal,  in  whose  name  he  pro- 
fessed to  act.'' 

The  members  of  a  corporation  who  give 
promissory  notes  without  authority  are  not 
liable  upon  the-  notes,  but  only,  if  at  all, 
in  an  action  of  tort,  the  same  way  as  an 
agent  of  an  individual.  Trowbridge  v.  Scud- 
der,  11  Cush.  83,  3  Mor.  Min.  Rep.  471. 

In  Draper  v.  Massachusetts  Steam  Heat- 
ing Co.  5*  AUeYi,  338,  the  court  said:  "But 
in  this  commonwealth  it  is  settled  that  if 
the  instrument  purports  to  express  the  con- 
tract of  the  principal,  the  agent  is  not  per- 
sonally liable  upon  it;  but  that  the  remedy 
in  such  a  case  against  him  is  by  an  action 
on  the  case  for  falsely  representing  himself 
to  be  authorized  to  bind  his  principal." 

It  has  been  suggested  in  at  least  one 
Massachusetts  case  that  an  action  of  con- 
tract on  the  implied  warranty  might  be 
proper.  In  Boston  &  A.  R.  Co.  v.  Rich- 
ardson, 135  Mass.  473,  the  court  said:  "In 
the  recent  case  of  May  v.  Western  U.  Teleg. 
Co.  112  Mass.  90,  it  was  held  that  the  prop- 
er remedy  is  not  an  action  of  deceit;  but 
'it  is  an  action  in  the  nature  of  a  false  war- 
ranty against  one  acting  as  agent,  who  rep- 
resents that  he  has  authority  'when  he  has 
not.  Whether  such  representation  is  made 
in  terms,  or  tacitly  and  impliedly,  he  sup- 
posinff,  but  not  knowing,  the  fact  to  be 
true,  he  is  liable  to  the  person  misled.'  We 
can  see  no  good  reason  why  an  action  of 
contract  upon  the  implied  warranty  should 
not  be  maintained  in  the  same  manner  as 
it  may  be  upon  the  implied  warranty  in 
the  sale  of  chattels.  .  .  .  But  it  is  not 
necessary  to  discuss  this,  because  in  the 
case  at  bar  there  is  both  a  count  in  contract 
and  a  count  in  tort  in  the  nature  of  case, 
for  falsely  assuming  to  act  as  an  agent." 
In  that  case  there  was  a  recovery  by  a  cor- 
poration against  a  person  to  whom  they  had 
issued  stock  on  the  face  of  a  forged  power 
of  attorney,  which  neither  the  person  nor 
the  corporation  knew  to  be  forged. 

In  May  v.  Western  U.  Teleg.  Co.  supra, 
the  court  said:  "In  an  action  against  a 
telegraph  company  for  delivering  a  message 
never   sent,  and  alleging  that  the  defend- 
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ant  falsely  represented  that'  it  was  author- 
ized to  deliver  such  a  message,  and  thereby 
caused  the  plaintiff  to  send  goods  and  suffei 
damage,  it  is  not  necessary  to  allege  that 
it  was  done  with  intent  to  deceive,  or  that 
it  was  false  within  the  knowledge  of  the 
defendant.  It  is  not  an  action  lor  deceit. 
It  is  an  action  in  the  nature  of  a  false  war- 
ranty, against  one  acting  as  agent,  who 
represents  that  he  has  authority  when  he 
has  not.  Whether  such  representation  is 
made  in  terms,  or  tacitly  and  impliedly, 
he  supposing,  but  not  knowing,  the  fact  to 
be  true,  he  is  liable  to  the  person  misled. 
.  .  .  Nor  in  such  an  action  for  false  rep- 
resentations is  it  necessary  for  the  plain- 
tiffs to  allege  that  they  used  due  care  and 
diligence  to  ascertain  if  the  representations 
were  true."  But  the  court  distinctly  stated 
that  the  false  representation  was  not  a 
promise  nor  a  contract,  and  that  there 
could  be  no  action  on  it  in  contract. 

And  th^  action  in  tort  seems  to  continue 
to  be  the  practice  in  Massachusetts.  Thus, 
in  Ck>nant  v.  Alvord,  166  Mass.  311;  44  N. 
£.  250,  an  action  of  tort  for  false  and 
fraudulent  representations  made  by  the  de- 
fendants in  holding  themselves  out  as  the 
agents  of  a  certain  bank  was  sustained. 
The  court  stated  that  the  action  would  lie, 
irrespective  of  any  fraud  on  the  part  of  the 
defendants. 

The  Maine  cases  have  followed  the  Massa- 
chusetts rule.  See  Harper  v.  Little,  2  Me. 
14,  n  Am.  Dec.  26. 

So,  in  Noyes  v.  Loring,  65  Me.  408,  it 
was  held  that  "the  remedy  against  one  who 
fraudulently  represents  himself  as  the  agent 
of  another,  and  in  that  capacity  undertakes 
to  make  a  contract  binding  upon  his  prin- 
cipal, is  an  action  on  the  case  for  deceit, 
and  not  an  action  of  assumpsit  upon  the 
contract."  This  case  was  cited  with  obiter 
approval  in  Teele  ▼.  Otis,  66  Me.  329. 

in  Gilmore  v.  Bradford,  82  Me.  547,  20 
Atl.  92,  where  the  plaintiff  sued  the  defend- 
ant in  assumpsit,  claiming  that  the  defend- 
ant, assuming  to  be  an  agent  for  a  certain 
insurance  company,  agreed  to  insure  her 
property  in  that  company,  and  the  defend- 
ant had  no  authority  to  act  for  the  insur- 
ance company,  it  was  held  that  he  could 
not  be  held  liable' in  an  action  of  assump- 
sit, t^ut  that  the  only  remedy  against  him 
would  be  an  action  on  the  case  for  deceit. 

3,  AasumpMt,  etc,,  on  warranty  of  au- 

thoiHty, 

As  has  been  said,  what  may  be  called 
the  modem  theory  is  that  one  who  assumes 
to  contract  for  another  without  authority 
is  liable  in  an  action  upon  the  express  or 
implied  contract  made  by  the  assumed 
agent,  that  he  has  the  authority  so  to  con- 
tract; or,  in  other  words,  upon  the  express 
or  implied  warranty  of  authority.  Kent  v. 
Addicks,  60  C.  C.  A.  660,  126  Fed.  112; 
White  V.  Madison,  26  N.  Y.  117;  Baltzen  v. 
Nicolay,  53  N.  Y.  467 ;  Taylor  v.  Nostrand, 
134  N.  Y.  108.  31  N.  E.  246;  Noe  v.  Greg- 
ory, 7  Daly,  283;  Haupt  v.  Vint;  Meek  v. 
Wendt,  L.  R.  21  Q.  B.  Div.  126,  59  L.T. 
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N.  S.  558,  6  Asp.  Mar.  L.  Cas.  331;  Simons 
v.  Patchett,  7  El.  &  Bl.  668,  26  L.  J.  Q.  B. 
N.  S.  195,  3  Jur.  N.  S.  742,  6  Week.  Kep. 
500. 

It  will  be  observed  that,  in  this  form  of 
action,  actual  fraud  is  unnecessary. 

In  Dale  v.  Donaldson  Lumber  Co.  48  Ark. 
188,  3  Am.  St.  Rep.  224,  2  S.  W.  703,  it 
was  held  that  one  who,  as  agent,  signed  a 
corporation's  name  without  authority,  was 
liable  upon  an  implied  warranty. 

In  the  early  case  of  Ormsby  v.  Kendall, 
2  Ark.  338,  where  the  assumed  agent  was 
held  liable  upon  the  contract,  while  some 
of  the  early  New  York  cases  are  referred 
to,  the  assumed  agent  had  signed  his  in- 
dividual name  to  the  note  in  question. 

In  Groeltz  v.  Armstrong,  126  Iowa,  39, 
99  N.  W.  128,  it  was  held  that  an  agent  at- 
tempting to  act  for  and  bind  a  principal 
whom  he  has  no  authority  to  bind  is  lia- 
ble not  on  the  contract  which  he  intends 
to  make,  but  for  breach  of  implied  war- 
ranty, or  in  tort  to  the  extent  of  any  dam- 
ages resulting  to  the  other  party  tnrough 
the  misrepresentation  of  authority;  and 
that  it  is  not  necessary,  in  order  to  estab- 
lish individual  liability,  to  show  that  the 
express  or  implied  representations  as  to  au- 
thority were  intentionally  false. 

As  has  been  seen,  the  modem  New  York 
cases  sustain  the  doctrine  of  implied  war- 
ranty of  authority.  See  cases  cited  supra, 
III.  c,  to  which  the  following  New  York 
cases  may  be  added. 

Where,  through  a  mistake  as  to  the  na- 
ture of  the  contract,  or  in  a  detail,  the  de- 
fendants assumed  to  buy  for  their  principal, 
executing  bought-and-sold  notes,  and  the 
contract  was  at  vpTiance  with  that  author- 
ized, it  was  held  that  the  defendants  were 
liable  on  an  implied  warranty  of  author- 
ity. Simmons  v.  Moore,  100  N.  Y.  140,  2 
N.  E.  640. 

In  Miller  v.  Reynolds,  92  Hun,  400,  36 
N.  Y.  Supp.  660,  where  the  defendant  was 
held  liable  for  damages,  in  that  he  made 
a  promissory  note  without  the  authority 
of  his  principal,  to  the  order  of  the  plain- 
tiff, the  court  said:  "This  action  is  found- 
ed on  the  charge  that  the  defendant  bad 
no  power  or  authority  to  make  the  note  in 
the  name  of  or  for  that  company,  and  to 
recover  as '  the  consequences  the  damages 
sustained  by  the  plaintiff.  When  he  made 
the  note,  there  was  an  implied  warranty 
on  the  part  of  the  defendant  that  he  had 
authority  to  do  it  for  and  in  the  name  of 
the  company;  and,  if  he  was  without  au- 
thority to  do  so,  he  became  liable  upon 
such  warranty  for  the  damages  resulting 
from  the  breach." 

So,  in  New  York  Bank  Note  Co.  v.  Mc- 
Keige,  31  App.  Div.  188,  52  N.  Y.  Supp. 
597,  where  it  was  found  by  the  jury  that 
the  defendant  had  assumed  to  order  certain 
work  to  be  done  for  a  certain  corporation, 
without  authority,  knowingly,  it  was  held 
that  the  plaintiff  was  entitled  to  recover 
by  reason  of  the  false  representation,  which 
constituted  a  breach  of  warranty  that  he 
had  the  authority. 
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And  in  Hyman  ▼.  Caspary,  117  N.  Y. 
Supp.  066,  it  was  held  that  one  who  under- 
takes to  act  for  another  without  authority 
is  liable  to  the  person  with  whom  he  deals, 
on  the  ground  of  an  implied  warranty  of 
his  authority;  and  his  liability  is  not  neces- 
sarily 'measured  by  the  contract,  but  em- 
braces all  the  injury  resulting  from  his 
want  of  power. 

In  Farmers*  Co-op.  Trust  Co.  t.  Floyd, 
47  Ohio  St.  525,  12  JLKA.  346,  21  Am.  St. 
Rep.  846,  26  N.  £.  110,  while  thexase  seems 
to  be  one  of  an  incapable  principal,  the  de- 
cision is  put  on  the  broad  ground  that  "a 
Serson  wno  contracts  as  agent,  without 
aving  in  fact  authority  to  do  so,  is  per- 
sonally responsible  to  those  who,  in  ignor- 
ance of  his  want  of  authority,  contract 
with  him,  though  he  acts  in  good  faith,  be- 
lieving that  he  is  invested  with  such  au- 
thority. This  liability  is  founded  upon  the 
implied  promise  of  the  person  so  contract- 
ing as  agent  that  he  has  authority  to  bind 
the  principiU;  and  the  measure  of  damages 
is  the  loss  sustained  by  the  other  contract- 
ing party  by  reason  of  his  not  having  the 
valid  contract  which  the  agent  assumed  to 
make;*'  and  is  not  necessarily  limited  to 
the  amount  due  on  the  contract  itself. 

In  Cochran  v.  Baker,  34  Or.  555,  52  Pac. 
520,  56  Pac.  641,  the  court  stated  that  the 
question  whether  the  liability  was  in  tort 
or  on  the  implied  warranty  was  a  new  one 
in  that  state,  and  held  that  an  agent  who  er- 
roneously believed  that  he  had  the  right 
to  sign  the  name  of  a  party  to  a  contract, 
and  did  so  sign  it,  was  liable  in  an  action 
upon  his  implied  waiianty  touching  his 
agency;  and  that  the  liability  was  in  con- 
tract rather  than  in  tort,  and  thai  the  al- 
legations necessary  in  an  action  of  deceit 
were  therefore  unnecessary. 

Uhis  case  was  followed  in  Andterson  v. 
Adams,  43  Or.  621,  74  Pac.  215,  where  an 
aguiit  who  mistakenly  exceeded  his  author- 
ity, or  acted  where  he  had  no  authority, 
supposing  he  had  it,  was  held  liable  on  an 
implied  warranty  in  an  action  of  contract. 
In  this  case,  it  may  have  been  that  the  de- 
fendant knew  that  he  was  not  authorized; 
but  the  point  was  that  he  made  no  false 
representation  except   impliedly* 

In  Oliver  v.  Morawetz,  97  Wis.  332,  72 
N.  W.  877,  in  affirming  a  judgment  for  the 
plaintiff  in  an  action  to  recover  for  com- 
missions of  a  real -estate  broker  in  securing 
a  purchaser  for  real  estate^  against  one  oi 
the  co-owners,  where  the  defendant  did  not 
have  authority  to  bind  his  co-owners,  but 
was  held  liable  for  the  full  amount,  the 
court  said:  "Later  and  better  considered 
opinion  seems  to  be  that  the  liability,  when 
the  contract  is  made  in 'the  name  of  his 
principal,  rests  upon  implied  warranty  of 
authority  to  make  it,  and  the  remedy  is 
by  an  action  for  its  breach.  ...  An 
action  on  the  case  for  such  a  deceit  would 
be  a  proper  remedy,  and  assumpsit  might, 
as  we  have  seen,  be  maintained  upoti  the 
express  warranty  or  assurance  of  his  au- 
thority." 
The   leading   English   ease   Si   CoUen   ▼. 
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Wright,  7  El.  &  Bl.  301,  affirmed  in  8  £1. 
&  Bi.  647,  27  L.  J.  Q.  B.  N.  S.  215,  4  Jar. 
N.  S.  367,  6  Week.  Rep.  123,  2  Eng.  Rul. 
Cas.  484.  This  was  a  case  where  an  agent, 
in  good  faith,  but  without  authority,  made 
a  contract  agreeing  to  give  a  lease.  The 
leasee  brought  specific  performance  against 
the  owner,  and  on  hearing  that  his  defense 
was  the  lack  of  authority  by  the  agents 
notified  the  agent  to  proceed  with  the  ac- 
tion, which  the  agent  refused  to  do.  It 
was  held  that  the  lessee  was  entitled  to  dam- 
ages against  the  agent,  both  for  what  he 
had  expended  in  cultivating  the  land,  4knd 
also  for  the  cost  of  the  prosecution  of  the 
suit  against  the  owner;  and  that  the  ac- 
tion lay  on  the  contract  of  warranty  of 
authority.  Crompton,  J.,  gave  it  as  his 
opinion  that  deceit  would  not  lie  where 
there  was  not  any  mala  fides. 

In  Dickson  v.  Renter's  Teleg.  Go.  L.  R. 
3  C.  P.  Div.  1,  24  Eng.  Rul.  Cas.  774,  Bram- 
well,  L.  J.,  said  that  Collen  v.  Wright,  su- 
pra,  "establishes  a  •  separate  and  independ- 
ent rule,  which,  without  using  language 
rigorously  accurate,  may  be  thus  suited: 
If  a  person  requests,  and,  by  asserting  that 
he  is  clothed  with  the  necessary  authority, 
induces,  another  to  enter  into  a  negotiation 
with  himself  and  a  transaction  with  the 
person  whose  authority  he  represents  that 
he  has,  in  that  case  there  is  a  contract  by 
him  that  he  has  the  authority  of  the  per- 
son with  whom  he  re<juests  the  other  to 
enter  into  the  transaction.  That  seems  to 
me  to  be  the  substance  of  the  decision  in 
Collen  V.  Wright" 

In  Re  National  Coffee  Palace  Co.  L.  R. 
24  Ch.  Div.  367,  the  court  said:  ''It  has 
been  held  that  when  a  person  in  error  as- 
sumes that  he  has  authority  to  make  a  con- 
tract for  a  principal  when  he  is  not  really 
his  principal,  by  assuming  that  he  had 
authority  to  bind  the  principal,  he  war- 
rants that  he  had  that  authority  which  he 
represented  himself  to  have.  The  contract 
in  respect  of  which  damages  are  claimed  is 
not  the  contract  which  the  principal  would 
have  made,  but  only  a  contract  to  the  ex- 
tent of  the  warranty.  That  is  shewn  clear- 
ly bv  Collen  v.  Wright.  He  contracts  that 
he  had  authority  to  bind  the  principal, 
whereas  he  had  no  such  authority." 

In  Spedding  v.  Nevell,  L.  R.  4  C.  P.  212, 
38  L.  J.  C.  P.  N.  C.  133,  where  the  defend- 
ant was  held  liable  for  making  a  contract 
for  a  lease  without  authority,  it  was  said: 
''The  action,  so  far  as  it  is  founded  upon 
contract,  rests  upon  a  warranty  given  by 
the  defendant,  who  assumed  to  be  acting  as 
agent  for  his  brother,  that  he  was  such 
agent." 

W^here  the  defendant  interested  with  oth- 
ers in  land  made  a  contract  to  bind  them 
all,  and  had  no  authority  to  bind  the  oth- 
ers, he  was  held  personally  liable  for  the 
breach  of  a  warranty  that  he  had  author- 
ity to  bind  the  others.  Goodwin  v.  Francis, 
L.  R.  5  C.  P.  295. 

In  Weeks  v.  Propert,  L.  R.  8  C.  P.  Div. 
427,  42  L.  J.  C.  P.  N.  S.  129,  21  Week.  Rep. 
676,  where  directors  had  taken  money  for 
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tubflcriptioii  to  debentures  without  author- 
ity, it  was  held  that  they  were  personally 
responsible  for  the  money  on  their  war- 
ranty that  they  had  the  authority  which 
they  did  not  in  fact  possess. 

In  Cherry  v.  Colonial  Bank,  L.  R,  3  P. 
C.  24,  6  Moore  P.  C.  C.  N.  S.  236,  38  L.  J. 
P.  C.  N.  S.  49,  21  L.  T.  N.  8.  356,  17  Week. 
Rep.  1031,  two  of  the  directors  of  a  com- 
pany were  sued  in  assumpsit  for  represent- 
ing to  the  bank  that  a  certain  party  had 
authority  to  draw  on  the  company  of  which 
the  defendants  were  the  directors.  There 
was  no  such  authority,  and  it  was  held  that 
the  defendants  were  liable  upon  the  doc- 
trine of  an  implied  warranty,  although 
there  may  have  been  no  fraud.  The  court 
stated:  "The  remedy  by  a'  special  action 
where  there  is  fraud  or  deceit  is  a  distinct 
matter,  upon  which  no  question  is  made." 

Where  a  broker  being  instructed  bv  B 
to  sell  certain  consols  standing  in  the  Joint 
names  of  B  and  another  applied  to  the 
Bank  of  England,  and  being  informed  that 
the  transfer  required  a  power  of  attorney 
ftT>m  both  the  persons  in  whose  names  the 
stock  was  registered,  he  thereupon  applied 
to  B  for  the  power  of  attorney,  and  re- 
ceived a  power  from  B,  purporting  to  be 
executed  by  himself  and  the  other  holder  of 
the  stock,  and  the  stock  was  thereupon 
transferred  by  the  bank,  but  the  signa- 
ture of  the  other  holder  was  a  forgery, 
which  was  equally  unknown  to  the  broker 
and  the  Bank  of  England;  and  it  was 
held  that  the  bank  must  issue  new  stock 
to  the  principal  whose  name  had  been 
foTged  to  the  power  of  attorney,  and  that, 
upon  the  theory  of  implied  warranty,  the 
broker  must  make  good  the  Bank  of  Eng- 
land in  that  behalf.  Starkey  ▼.  Bank  of 
England  [1903]  A.  C.  114,  72  L.  J.  Ch.  N. 
8.  402,  51  Week.  Rep.  613,  88  L.  T.  N.  8. 
244,  19  Times  L.  R.  312,  8  Com.  Cas.  142, 
affirming  Oliver  v.  Bank  of  England  [1901] 
1  Ch.  662,  70  L.  J.  Ch.  N.  8.  377,  65  J.  P. 
294.  49  Week.  Rep.  391,  84  L.  T.  N.  8.  253, 
17  Times  L.  R.  286,  and  [1902]  1  Ch.  610, 
71  L.  J.  Ch.  N.  8.  388,  50  Week.  Rep.  34Q, 
86  L.  T.  N.  8.  248,  18  Times  L.  R.  341,  7 
Com.  Cas.  89. 

See  also,  in  this  connection,  Huston  v. 
Tyler,  140  Mo.  262,  36  S.  W.  654,  41  8. 
W.  796,  referred  to  more  fully  infra,  V., 
where  an  action  was  brought  on  an  express 
oontract  to  procure  and  deliver  a  promis- 
sory note,  and  the  note  delivered  was  in 
part  a  forgery. 

In  Halbot  v.  Lens  [1901]  1  Ch.  344,  70 
L.  J.  Ch.  N.  8.  125,  49  Week.  Rep.  214, 
83  L.  T.  N.  8.  702,  where  the  defendant 
signed  a  contract  on  behalf  of  himself 
and  two  other  persons,  it  being  known  by 
both  parties  that  he  had  no  authority  to 
sign  for  one  of  them,  it  was  held  that  ho 
was  not  liable  as  to  this  person,  but  that 
he  was  liable  to  the  other  party,  as  re- 
gards the  other  alleged  principal,  on  the 
ground  that  his  representation  of  author- 
ity was  false,  although  he  supposed  he  was 
authorized,  or  had  no  doubt  his  act  would 
be  ratified.  The  eourt  stated  that  in  Col- 
34  L.R.A.(N.8.) 


I  len   V.    Wright,    supra,    it   was    held   that 
fraud  was  not  necessary  to  the  recovery. 

d.  Under  statutes, 

1.  In  general. 

In  some  jurisdictions  the  matter  is  cov- 
ered by  statute. 

In  Louisiana,  where  the  statute  provides 
( art.  2,082 ) :  ^*A  mandatary  is  responsi- 
ble to  those  with  whom  he  contracts  only 
when  he  has  bound ,  himself  personally,  or 
when  he  has  exceeded  his  authority,  with- 
out having  exhibited  his  powers,"  it  is  held 
that  he  is  liable  in  the  precise  terms  of  the 
contract.     Richie  v.  Bass,  16  La.  Ann.  668. 

An  agent  contracting  without  authority 
binds  himself.  Hewitt  v.  Roudebush,  24 
La.  Ann.  264. 

Where  a  person  supposed  to  be  a  partner 
in  a  firm  was  not  a  partner,  and  signed 
the  firm's  name  to  a  note  without  authoritv, 
it  was  held  that  he  was  personally  liable 
on  the  note.  Dodd  v.  Bishop,  30  La.  Ann. 
1178. 

From  the  further  provisions  of  this  stat- 
ute it  is  held  that  where  an  agent  shows 
the  other  contracting  psrty  his  authority, 
then  he  is  not  personally  liable.  Barry  v. 
Pike,  21  La.  Ann.  221. 

Under  the  Louisiaiiia  statute,  "The  man- 
datary who  has  communicated  his  authority 
to  a  person  with  whom  he  contracts  in  that 
capacity  is  not  censurable  to  the  latter  for 
anything  done  beyond  it,  unless  he  has 
entered  into  a  personal  guaranty."  Levy 
V.  Lane,  38  La.  Ann.  252. 

In  Clay  v.  Oakley,  5  Mart.  N.  8.  137,  it 
was  held  that  the  want  of  authority  to  in* 
dorse  a  promissorv  note  rendered  the  in- 
dorser  liaole  as  if  he  had  indorsed  the  note 
as  his  own.  It  does  not  appear  from  the 
report  whether  the  statute  was  then  in 
force. 

In  Hallett  v.  Gordon,  128  Mich.  364,  87 
N.  W.  261,  where  it  was  claimed  that  the 
agent  had  used  false  and  fraudulent  repre- 
sentations, and  an  action  of  assumpsit  was 
brought  against  hiVn,  it  was  held  that  such 
an  action  would  lie  under  the  Michigan 
statute  providing:  'The  people  of  the 
state  of  Michigan  enact  that  in  all  cases 
where,  by  the  fraudulent  representations  or 
conduct  of  any  person,  an  injury  has  been 
or  shall  be  produced,  either  to  the  person, 
property,  or  rights  of  another,  for  which 
an  action  on  the  case  for  fraud .  or  deceit 
may  by  law  be  brought,  an  action  of  as- 
sumpsit may  be  brought  to  recover  dam- 
ages for  such  injury;  and  in  all  such  cases 
a  promise  shall  be  implied  by  law  to  pay 
all  just  damages  arising  from  such  fraud 
or  deceit,  and  may  be  so  declared  upon." 

In  the  early  case  of  Holland  v.  Stewart, 
2  Mich.  N.  P.  39,  it  was  held,  upon  the 
authority  of  the  early  New  York  cases,  that 
an  acrent  contracting  without  authority,  or 
exceeding  his  authority,  is  liable  as  prin- 
cipal. 

In  North  Dakota,  one  who  assumes  to  act 
as  agent  for  another,  knowing  that  he  has 
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no  right  to  do  80,  is  liable  as  principal  upoi 
the  contract,  under  the  statute  which  pro 
vides:  "Sec.  4342.  One  who  assumes  t 
act  as  an  agent  thereby  warrants  to  al> 
who  deal  with  him  in  that  capacity  that  hi 
has  the  authority  which  he  assumes.  Sec. 
4343.  One  who  assumes  to  act  as  an  agent 
is  responsible  to  third  persons  as  a  prin- 
cipal for  his  acts  in  the  course  of  his  agency 
in  any  of  the  following  cases,  and  in  no 
others:  .  .  .  (2)  When  he  enters  into 
a  written  contract  in  the  name  of  his  prin- 
cipal, without  believing  in  good  faith  that 
he  has  authority  to  do  so."  Kennedy  v. 
Stonehouse,  13  N.  D.  232,  100  N.  W.  268, 
3  A.  &  E.  Ann.  Cas.  217.  The  court  takes 
occasion  to  say  that  few  courts  which  were 
not  controlled  by  statute  have,  in  recent 
years,  followed  this  rule. 

2,  Negotiable  Instrwments  Iaiw, 

Upon  the  interesting  and  important  ques- 
tion under  this  statute,  which  is  mentioned 
by  the  court  in  Haupt  v.  Vint,  one  or  two 
writers  have  expressed  the  opinion  that, 
under  §  20  of  the  statute,  one  who,  without 
authority,  makes  a  promissory  note,  pur- 
porting to  be  the  note  of  his  principal, 
executed  by  him  as  agent,  is  liable  on  the 
note.  The  matter  does  not  seem  to  have 
been  judicially  decided,  unless  in  Tuttlc 
V.  First  Nat.  Bank,  187  Mass.  533,  105  Am. 
St.  Rep.  420,  73  N.  E.  560,  where  a  trustee 
borrovsed  money  for  the  trust  estate  on  a 
promissory  note  without  authority;  the 
form  of  the  note  is  not  reported,  except 
that  it  is  said  to  have  been  "made  by  him 
as  trustee."  The  court,  in  holding  that 
the  trust  estate  was  not  liable,  said:  "Be- 
cause of  the  absence  of  authority,  and  not- 
withstanding the  recital  in  the  body  of  the 
note,  and  form  of  its  execution,  the  promise 
was  his  personal  obligation,  enforceable 
aprainst  him  alone,  while  living,  and  after 
his  death,  against  his  estate.  Stat.  1898, 
chap.  533,  §  20  (Rev.  Laws,  chap.  73,  §  37)  ; 
Fiske  V.  Eldridge,  12  Gray,  476;  Towne  v. 
Rice,  122  Mass.  67;  Plimpton  v.  Goodell, 
126  Mass.  120."  The  Fiske  and  Towne 
Cases  held  that  words  added  to  the  signa- 
ture were  merely  deacriptio  personarum; 
and  in  the  Plimpton  Case  the  same  was 
held  as  to  the  word  "administrator,"  fol- 
lowing the  name  of  a  payee  in  a  j)romissory 
note;  so  the  meaning  of  the  court  is  not 
very  clear.  If  the  case  is  decided  on  the 
descriptio  personarum  cases,  the  lack  of 
authority  is  immaterial;  if,  on  the  other 
hand,  the  court  construes  §  20  of  the  nego- 
tiable instruments  law  as  binding  an  agent 
as  principal  when  he  is  wfthout  authority, 
and  grounds  the  decision  there,  the  deacrip- 
tio personarum  cases  are  immaterial;  and. 
indeed,  at  the  time  they  were  decided,  mere 
lack  of  authority  could  not,  of  course,  bind 
an  assumed  a?ent  as  principal  in  Massa- 
chusetts. Perhaps  a  further  reason  was 
intended,  that  one  without  authority,  mak- 
ing a  promissory  note  which  is  in  form 
the  note  of  his  principal,  is  unaffpctpcl 
by  the  statute;  but  that  under  it  a  ii'^tc 
which  appears  to  be  intended  to  bind  the 
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')rincipal,  but  which  is  not  artificially 
Irawn  for  that  purpose,  will  exonerate  the 
igent  if  he  had  authority  to  make  a  note 
'or  his  principal,  but  only  if  he  had  such 
authority.  But  this  does  not  seem  a  satis- 
fact9ry  reason. 

e.  Particular  jurisdictions* 

1.  Missouri. 

In  Missouri- the  position  of  the  courts  is 
not  clear. 

In  Byars  v.  Doores,  20  Mo.  283,  it  was 
held  that  where  an  agent  signs  a  contract 
without  authority,  if,  in  rejecting  words 
which  he  had  no  right  to  use,  there  was 
enough  left  to  bind  him  personally,  be 
would  be  liable  on  the  contract  as  here 
upon  a  promissory  note.  But  it  seems  that 
though  the  court  made  its  decision  broadly 
— f  there  was  perhaps  enough  to  bind  him 
personally  in  the  manner  of  the  signature. 

This  case  was  cited  in  Coffman  v.  Har- 
rison, 24  Mo.  524,  where  it  was  held  that 
the  note  in  question  was  drawn  in  such  a 
form  as  to  bind  the  agent  himself,  if  he 
had  no  authority. 

In  B.  F.  Meyers  Tailoring  Co.  v.  Keeley, 
58  Mo.  App.  491,  where  the  contract  was 
made  in  the  name  of  the  agent,  the  court 
said  that  it  was  immaterial  whether  the 
other  contracting  party  supposed  that  the 
agent  was  contracting  for  the  principal  or 
not,  "for  it  is  well  settled  that  an  agent 
who  fails  to  bind  his  principal,  binds  him- 
self." 

In  Wright  v.  Baldwin,  51  Mo.  269,  it  was 
held  that  where  one  is  employed  by  an 
agent  without  authority,  he  may  recover  of 
the  agent  for  the  loss  and  damages  which 
he  has  suffered  by  means  of  the  fraudulent 
representations  of  the  defendant,  and  these 
properly  include  the  reasonable  value  ot 
his  services,  and  the  actual  costs  incurred 
in  his  unsuccessful  action  against  the  prin- 
cipal. Inasmuch  as  the  court  relies  on 
Randell  v.  Trimen,  18  C.  B.  786,  25  L.  J. 
C.  P.  N.  8.  307,  37  Eng.  L.  &  Eq.  275. 
where  it  was  distinctly  laid  down  that  the 
recovery  was  not  on  the  contract  itself, 
this  may  perhaps  be  taken  as  assenting  to 
that  view. 

Wright  V.  Baldwin  is  cited  as  authority 
for  the  personal  liability  of  the  agent,  in 
Lingenfelder  v.  Leschen,  134  Mo.  55,  34  S. 
W.  1089,  where  an  agent,  apparently  with- 
out authority,  made  a  contract  for  the  sale 
of  real  estate  which  was  afterwards  rati- 
fied by  his  principal,  who  did  not  have  a 
good  title,  and  the  purchaser  brought  an 
action  against  the  agent  for  damages,  and 
was  allowed  to  recover  the  amount  of  the 
deposit.  Possibly  it  may  have  been  on  the 
ground  that  the  agent  had  not  paid  the 
deposit  over  to  the  principal,  but  it  does 
not  seem  clear  just  why  the  recovery  was 
against  the  agent. 

In  Bradshaw  v.  Cochran,  91  Mo.  App. 
294.  where,  however,  the  apent  contracted 
in  his  own  name,  it  was  said  that  if  one  is 
an  acrent  for  one  purpose,  and  he  assumes 
without  authority  to  act  as  agent  for  other 
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purpoeea,  he  is  personally  responsible;  cit- 
ing the  last  two  Missouri  cases.  It  will  be 
observed  that  in  these  three  cases  it  is  not 
stated  that  the  liability  is  on  the  contract 
itself,  and  the  including  as  damages  the 
costs  of  an  unsuccessful  suit  against  the 
principal,  as  was  done  in  Wright  v.  Bald- 
win and  in  Duffy  v.  Mallinkrodt,  81  Mo. 
App.  449,  would  seem  to  indicate  that  the 
liability  was  not  deemed  to  be  upon  the 
contract  itself. 

2.  New  Jeraey, 

In  New  Jersey  the  question  seems  still 
an  open  one. 

Where  an  overseer  of  the  poor  contracted 
in  his  name,  with  the  added  words  "over- 
scier  of  the  poor,"  and  had  no  authority  to 
contract  for  the  township,  it  was  held  that 
be  was  personally  liable.  Bay  v.  Cook,  22 
N.  J.  L.  343. 

In  Patterson  t.  Lippincott,  47  N.  J.  L. 
457,  54  Am.  Rep.  178,  1  Atl.  506,  the  court, 
referring  to  Bay  ▼.  Cook,  said:  "Later 
cases  have  held  that  an  agent  is  not  direct- 
ly liable  on  an  instrument  he  executes,  with- 
out authority,  in  another's  name;  that  the 
remedy  in  such  case  is  not  on  the  contract, 
but  that  he  may  be  sued  either  for  breach 
of  warranty  or  for  deceit,  according  to  the 
facts  of  th4  case." 

But  in  State,  Timken,  Prosecutor,  v.  Tall- 
madge,  54  N.  J.  L.  117,  22  Atl.  996,  the 
court  followed  Bay  v.  Cook  in  holdihg  that 
a  contract  made  by  the  mayor  of  the  city 
to  pay  a  reward  for  the  apprehension  of 
a  fugitive  from  justice,  which  was  without 
authority;  was  enforceable  against  the 
mayor  personally,  although,  had  the  mayor 
been  authorized,  the  form  of  the  contract 
would  have  bound  the  city. 

In  Martin  v.  Holman,  66  N.  J.  L.  37,  46 
Atl.  723,  it  was  held,  where  agents  of  an 
insurance  company  were  charged  with  hav- 
ing assumed  to  waive,  without  authority, 
a  stipulation  in  the  policy,  that  allegations 
of  their  false  and  deceitful  representations 
in  stating  that  they  had  informed  their 
principal  were  not  sufficient  to  support  an 
action  on  contract  against  the  agents,  the 
court  expressly  not  passing  on  the  question 
whether  an  action  of  contract  would  lie. 

3,  Pennsylvania, 

The  cases  in  this  jurisdiction  are  in  con- 
fusion on  the  subject. 

In  Hopkins  v.  Mehaffy,  11  Serg.  &  R. 
126,  it  was  held  that  where  an  agent  makes 
a  contract  which  contains  only  the  name 
and  the  covenants  of  his  principal,  the  agent 
cannot  be  held  liable  upon  the  contract; 
but  it  does  not  appear  that  there  was  any 
element  in  the  case  of  lack  of  authority  of 
the  agent. 

So,  in  Stephenson  v.  Dodson,  36  Pa. 
Super.  Ct.  343,  a  case  without  the  scope  of 
this  note,  the  court  said:  "When  the  execu- 
tion of  a  contract  is  by  written  obligation, 
or  sealed  covenants,  the  agent  cannot  be 
sued  upon  the  instrument  itself,  unless  there 
be  apt  personal  contractual  words  of  his 
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own,   or   he   sign   it   as   his   own.     Story, 
Agency,  9th  ed.  §  264,  and  notes." 

On  the  other  hand,  in  Layng  v.  Stewart, 
1  Watts  &  S.  222,  where  it  appealed  that 
the  agent  contracted  on  the  face  of  the  con- 
tract simply  for  himself,  the  court  said 
that  "if  an  agent  goes  beyond  his  authority, 
and  employs  a  person,  his  principal  is  not 
bound;  and  in  such  case,  the  agent  is 
bound;"  and  the  agent  was  held  in  that 
case  in  an  action  of  assumpsit. 

And  in  McConn  v.  Lady,  10  W.  N.  C.  493, 
where  the  agent  contracted  in  his  own  name, 
and  where  there  was  some  evidence  that  the 
other  contracting  party  knew  that  he  was 
contracting  as  agent,  and  who  the  princi- 
pal was,  the  court  said:  "He  was  personally 
liable,  whether  he  made  the  contract  in  his 
own  name  or  in  the  name  of  his  al leered 
principal.  It  is  a  mistake  to  suppose  that 
the  only  remedy  was  an  action  against  him 
for  the  wrong;  the  party  can  elect  to  treat 
the  agent  as  a  principal  in  the  contract." 

And  in  Wolff  v.  Wilson,  28  Pa.  Super.  Ct. 
511,  it  was  held  to  be  error  to  charge  the 
jury  that  the  plaintiff  could  not  recover 
against  the  defendant  in  an  action  of  as- 
Mumpsit  on  the  contract,  but  must  bring  an 
action  of  deceit,  where  the  defendant  had 
falsely  or  without  authoritv  represented 
himself  as  the  agent  of  a  third  party  in 
employing  the  plaintiff.  (It  was  urged  by 
the  successful  appellant  that  the  defendant 
might  be  treated  as  a  party  to  the  con- 
tract, and  was  liable  in  assumpsit;  to 
which  he  cites,  among  other  cases,  Kroeger 
V.  Pitcairn,  infra,  which  does  not  seem  clear 
upon  the  question,  although  it  is  also 
mentioned  as  so  holding  in  Campbell  v. 
Muller,  19  Misc.  189,  43  N.  Y.  Supp.  235.) 

In  Kroeger  v.  Pitcairn,  101  Pa.  311,  47 
Am.  Rep.  718,  where  the  plaintiff  had  in- 
sured his  stock  in  an  insurance  company  of 
which  the  defendant  was  the  agent,  the 
policy  prohibiting  the  keeping  of  oil,  the 
premises  were  destroyed,  and  the  plaintiff 
was  unable  to  recover  upon  the  policy,  on 
account  of  the  fact  that  he  had  one  barrel 
of  carbon  oil  on  his  premises.  The  fact  was 
that  he  was  assured  by  the  agent  that  a 
single  barrel  was  not  deemed  as  any  quanti- 
ty of  oil,  under  the  policy,  but  was  classed 
as  general  merchandise,  and  was  not  con- 
tradictory to  the  policy.  The  agent  had  no 
authority  to  make  any  such  representation, 
and  he  was  held  personally  liable  in  dam- 
ages to  the  plaintiff.  The  action  is  stated 
to  be  "case  ...  to  recover  the  amount 
of  the  loss  sustained' by  the  plaintiff  in  con- 
sequences of  certain  acts  and  representa- 
tions made  by  defendant."  But  the  court 
quoted  the  above  excerpts  from  the  opin- 
ions in  McConn  v. .  Lady,  supra,  and  in 
Layng  v.  Stewart,  supra,  also  Stor}'  on 
Agency,  §  264,  all  of  which  are  only  in  uni- 
son so  far  as  the  general  idea  that  the  agent 
is  liable  in  some  form  of  action. 

And  it  is  not  apparent  that  more  than 
this  is  meant  in  Berger's  Appeal,  96  Pa.  443, 
where  it  was  said  that  "when  an  agent  has 
no  authority,  and  undertakes  to  act  for 
the  principal,  he  will  be  personally  respon- 
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Bible  therefor  to  the  person  with  whom  he 
is  dealinff  for  or  on  aceotmt  of  his  princi- 
pal, for,  oy  holding  himself  out  as  having 
authority  to  act,  he  draws  the  other  party 
into  a  reciprocal  engagement."  ' 

It  seems  probable  that  it  is  the  old  rule, 
that  the  agent  is  liable  where  the  principal 
is  foreign,  to  which  the  court  refers  in 
Lasher  v.  Stimson,  145  Pa.  30,  23  Atl.  552, 
where  the  defendant  made  a  contract  for  his 
principal,  which  was  a  foreign  corporation 
having  no  authority  to  do  business  with- 
in the  state,  and  it  was  held  that  the  de- 
fendant was  personally  liable  in  assumpsit. 
The  court  stated  that  there  was  no  require- 
ment that  the  person  contracting  with  such 
foreign  corporation  through  the  agent 
should  have  made  investigation  to  find  out 
whether  the  foreign  corporation  was  en- 
titled to  do  business  within  the  state.  And 
further,  that  the  fact  that  the  statute  ex- 
acted a  penalty  for  acting  as  agent  of  a 
foreign  corporation  was  an  addition  to  the 
common-law  liability  of  the  agent,  and  said : 
"A  citizen  of  this  state  who  has  a  business 
transaction  with  anotlier  as  agent  of  a  for- 
eign corporation  may  rely  on  the  representa- 
tion of  the  agent  as  to  his  authority,  with- 
out releasing  him  from  his  common-law 
liability  as  principal,  if  it  turns  out  that 
his  action  was  unauthorised." 

4.  Teocas. 

The  Texas  cases  have  not  fully  developed 
the  question. 

In  Chaison  v.  Beauchamp,  12  Tex.  Civ. 
App.  109,  34  S.  W.  303,  it  was  held  that 
an  attorney  in  fact  who  sells  land  and  vol- 
untarily gives  a  covenant  of  warranty,  hav- 
ing no  authority  to  make  such  covenant, 
is  liable,  it  seems,  upon  the  covenant  it- 
self, although  the  grantee  was  aware  that 
the  agent  had  no  power  to  make  such  cove- 
nant. But  the  form  of  the  covenant  is  not 
elear. 

There  is  a  possible  suggestion  in  Morri- 
son V.  Hazzard,  —  Tex.  Civ.  App.  — ,  88 
S.  W.  385,  that  the  unauthorized  agent 
might  be  liable  upon  the  contract,  but  it 
cannot  be  said  that  the  expression  used  is 
necessarily  open  to  such  a  construction* 

TV.  Measure  of  damage: 

Most  of  the  cases  in  which  the  question 
of  the  measure  of  damages  has  arisen  seem 
to  have  been  those  where  the  action  was 
brought  upon  the  implied  warranty  of  au- 
thority. It  has  indeed  been  asserted,  as  has 
been  shown,  that,  in  an  action  on  the  con- 
tract itself,  the  costs  of  an  unsuccessful 
action  against  the  alleged  principal  could 
not  be  included.  Selden,  J.,  in  White  v. 
Madison,  26  N.  Y.  117.  • 

"In  either  form  of  action,  whether  for 
fraud  or  on  the  warranty,  the  plaintiff  is 
entitled  to  recover  what  he  has  lost  by  the 
misrepresentation  of  the  assumed  agent, 
and  the  damages  naturally  flowing  from 
it."    Dung  V.  Parker,  62  N.  Y.  494. 

In  Meek  v.  Wendt,  L.  R.  21  Q.  B.  Div. 
126,  69  L.  T.  N.  S.  658,  6  Asp.  Mar.  L.  Cas. 
34  L.R.A.(N.a) 


331,  it  was  held  that  the  action  lies  for 
breach  of  warranty  of  authority,  and  that 
the  damages  are  the  natural  and  proximate 
consequence  of  the  false  assertion  of  author- 
ity. 

The  liability  is  not  pecessarilv  measured 
by  the  contract,  but  embraces  all  injury  re- 
sulting from  tlie  want  of  power  to  contracts 
Taylor  v.  Nostrand,  134  N.  Y.  108,  31  N. 
E.  246;  Hyman  v.  Caspary,  117  N.  Y.  6upp. 
966. 

The  costs  of  an  unsuccessful  action 
against  the  apparent  principal  are  proper 
elements  of  damage.  Groeltz  v.  Armstrong, 
125  Iowa,  39,  99  N.  W.  128;  Wright  v. 
Baldwin,  61  Mo.  269;  Duffy  v.  Mallinkrodt» 
81  Mo.  App.  449;  White  v.  Madison,  26  N. 
Y.  119;  CoUen  v.  Wright,  7  El.  &  Bl.  301, 
2  Eng.  Rul.  Cas.  484;  Randell  v.  Trimen,  18 
C.  B.  786,  26  L.  J.  C.  P.  N.  S.  307. 

But  in  Pow  V.  Davis,  1  Best  k  S.  220,  3D 
L.  J.  Q.  B.  N.  8.  257,  7  Jur.  N.  S.  1010,  4 
L.  T.  N.  S.  399,  9  Week.  Rep.  611,  where 
an  agent  made  a  lease  without  authority, 
and  the  lessee  was  sued  in  ejectment  by  the 
landlord  and  ejected,  it  was  held  that  the 
lessee  in  an  action  against  the  agent  was 
not  entitled  to  recover  the  costs  of  the  eject- 
ment, as  he  ought  to  have  gone  into  equity. 

Where  one  as  agent  contracted  to  buy  a 
ship,  the  owners  of  the  ship  to  make  certain 
repairs,  it  was  held  that  their  measure  of 
dsjnages  against  the  agent,  who  had  no  au- 
thority,, was  what- they  spent  for  repairs, 
and  the  further  loss  on  the  sale  of  the  ship 
at  a  lower  price;  the  court  holding  that 
the  contract  sued  on  in  such  cases  was  the 
representation  of  authority.  Simons  v. 
Patchett,  7  £1.  &  Bl.  568,  26  L.  J.  Q.  B. 
N.  S.  195,  3  Jur.  N.  S.  742,  5  Week.  Rep. 
600. 

In  Skanraas  v.  Finnegan,  31  Minn.  48,  16 
N.  W.  466,  it  was  held,  where  one  assumed 
as  agent  to  contract  for  the  sale  of  a  cer- 
tain piece  of  land  without  authority,  that 
the  just  measure  of  damages  was  the  differ- 
ence in  value  between  what  the  plaintiffs 
would  have  got  if  the  assumed  authority 
had  existed,  and  what  they  did  get;  that  is 
to  say,  the  difference  in  value  between  the 
contract  price  and  the  value  of  the  land  at 
the  time  the  agreement  was  made. 

So,  in  Mantz  v.  Maguire,  62  Mo.  App.  136, 
where  the  defendants,  assuming  to  act  as 
agents  of  the  owners  of  property,  contract- 
ed to  sell  it,  and  they  had  no  such  authori- 
ty, it  was  held  that  they  were  liable  not 
only  for  the  deposit,  but  for  the  differ- 
ence in  value  between  the  price  agreed  and 
the  market  value.  • 

And  the  loss  of  the  bargain  and  the  ex- 
penses of  the  plaintiff  were  held  proper  ele- 
ments of  damages  in  Maneer  v.  Sanford,  16 
Manitoba  L.  Rep.  181. 

But  in  Wallace  v.  Bentley,  77  Cal.  19,  11 
Am.  St.  Rep.  231,  18  Pac.  788,  where  the 
agent,  without  authority,  assumed  to  make 
a  contract  of  sale  of  land,  it  was  held  that 
an  allegation  that,  by  reason  of  the  defend- 
ant's false  representation,  the  plaintiff  was 
prevented  from  negotiating  with  the  real 
owner  of  the  property,  was  not  supported 


1911« 


HAUPT  T.  VINT. 


641 


by  the  mere  fact  that  he  did  not  negotiate 
with  the  real  owner,  as  such  false  repre- 
sentation in  no  manner  prevented  him  from 
doing  so,  and  it  was  held  that  he  could  not 
recover  for  the  loss  suffered  in  failing  to  ob- 
tain the  property,  under  an  allegation  of 
that  kind. 

See  also,  in  this  connection,  Senter  v. 
Monroe,  77  Cal.  347, 19  Pac.  580  (supra.  III. 
3a). 

And  in  Gestring  v.  Fisher,  46  Mo.  App. 
<K)3,  where  the  defendant,  without  authori- 
ty, contracted  as  agent  of  A  to  sell  a  certain 
piece  of  property,  and  A  did  not  have  title 
to  the  property,  it  was  held  that  the  meas- 
ure of  damages  against  the  agent  was  the 
deposit  money;  and  that  it  was  error  to  per- 
mit the  jury  to  find  damages  on  account  of 
a  difference  in  market  value. 

In  Duffy  V.  Mallinkrodt,  81  Mo.  App.  449, 
where  a  man  without  authority  made  a  con- 
tract for  the  sale  of  real  estate,  it  was  held 
that  he  was  personally  liable  to  the  agent 
who  brought  the  purchaser,  for  a  reason- 
able compensation  for  his  services,  and  for 
the  costs  to  which  he  was  put  in  an  un- 
successful action  against  the  supposed  prin- 
cipa>  for  the  same. 

Whefe,  through  a  mistake  as  to  the  na- 
ture of  the  contract,  or  in  a  detail  of  it,  the 
defendants  assumed  to  buy  for  their  princi- 
pal, executing  bought-and-sold  notes,  and 
the  contract  was  at  variance  with  that  au- 
thorized, it  was  held  that  the  defendants 
were  liable  on  an  implied  warranty  of  au- 
thority; and  that  the  measure  of  liability 
was  all  damages  which  the  plaintiff  sus- 
tained in  consequence  of  his  belief  that 
the  authority  existed.  But  it  seems  that 
the  damages  recovered  were  those  directly 
caused  by  the  assertion  of  the  defendants  of 
their  authority;  and  the  size  of  the  verdict 
was  not  raised  by  the  appeal.  Simmons  v. 
Moore,  100  N.  Y.  140,  2  N.  E.  640. 

.F.  Mi8cellaneau8, 

While  some  of  the  following  cases  are  not 
strictly  within  the  scope  of  this  note,  they 
are  closely  related  to  the  subject. 

One  contracting  for  an  infant  is  not  neces- 
sarily without  authority,  as  a  contract  for 
an  infant  is  voidable,  and  not  void.'  Patter- 
son V.  Lippincott,  47  N.  J.  L.  457,  54  Am. 
Rep.  178,  1  Atl.  506. 

Where  a  guardian  of  an  incompetent  per- 
son contracted  with  a  third  party,  both  sup- 
posing that  the  ward's  estate  was  liable, 
and  both  were  mistaken  in  the  law,  the 
guardian  was  held  personally  not  liable. 
Michael  v.  Jones,  84  Mo.  578.  The  same 
was  held  in  Western  Cement  Co.  v.  Jones, 
8  Mo.  App.  373. 

But  in  Andrus  r.  Blazzard,  23  Utah,  233, 
64  L.R.A.  354,  63  Pac.  888,  it  was  held 
that  a  guardian  who  made  a  note  in  the 
name  of  his  ward  was  liable  upon  the  note, 
although  both  parties  supposed,  by  mistake 
34  LJft^(N.S.) 


of  law,  that  the  ward's  estate  would  be  hold- 
en  upon  the  note. 

Where  a  guardian  was  a  tenant  in  com- 
mon wih  his  ward,  and  contracted  both  for 
himself  and  his  ward  that  the  property 
should  be  sold,  it  was  held,  in  an  action  up- 
on the  contract,  that  he  was  not  liable  up- 
on the  contract  for  his  ward.  While  it  is 
plain  that  the  other  party  knew  that  the 
defendant  had  no  right  to  contract  for  his 
ward,  the  court  lays  emphasis  on  the  fact 
that  the  only  allegations  in  the  complaint 
were  those  upon  the  contract,  and  not  upon 
the  representation.  LeEoy  v.  Jacobosky, 
136  N.  C.  443,  67  L.R.A.  977,  48  S.  E.  800. 

Where  the  defendant  contracted  on  Iwiiaif 
of  "an  estate,"  it  was  held  that,  as  both  par- 
ties knew  that  an  estate  could  not  be  a 
principal,  there  could  be  no  recovery.  Out- 
ram  V.  Boyle,  13  N.  S.  1. 

Where  an  agent  contracted  for  an  unin* 
corporated  company,  and  it  was  known  to 
the  other  party  that  the  company  was  un- 
incorporated, and  the  agent  had  no  person- 
al good  of  the  contract,  it  was  held  that  he 
was  not  personally  liable.  Fowls  v.  Kerch- 
ner,  87  N.  C.  49. 

Where  a  person,  as  agent  for  another, 
contracted  to  sell  to  A  bome  land,  and  the 
principal  afterwards  stated  that  he  would 
do  whatever  the  agent  said  as  to  carrying 
out  the  contract  or  not,  but  that  he  had  not 
authorized  the  agent  to  make  it,  and  the 
agent  declined  to  permit  the  contract  to  be 
carried  out,  and  A  had  in  the  meantime  made 
improvements  upon  the  land,  it  was  held 
that  both  the  principal  and  the  agent  were 
jointly  liable  to  A  in  equity  for  his  improve- 
ments. Berryman  v.  He  wit,  6  J.  J.  Marsh, 
462. 

In  Huston  v.  Tyler,  140  Mo.  262,  36  S.  W. 
654,  41  8.  W.  795,  the  plaintiff  sought  to  re- 
cover of  the  defendant  for  money  which  he 
had  given  the  defendant  on  the  face  of  a 
promissory  note  signed  by  A  and  other  par- 
ties, the  signatures  of  all  but  A  being 
forgeries,  suing  on  an  express  contract 
to  procure  and  deliver  a  promissory 
note.  The  defendant  testified  that  he 
had  informed  the  plaintiff  that  A  de- 
sired to  borrow  money  on  his  promissory 
note,  and  that  A  would  get  the  other 
parties  as  sureties,  and  that,  after  the 
plaintiff  had  agreed  to  loan  the  money  un- 
der those  circumstances,  A  gave  the  defend- 
ant the  promissory  note  to  give  to  the 
plaintiff,  who  handed  the  money  to  the  de- 
fendant, who  turned  it  over  to  A,  who  paid 
him  his  commission.  The  defendant  knew 
nothing  of  the  forgeries,  and  there  being  a 
conflict  in  the  evidence*  as  to  just  what  the 
defendant  had  told  the  plaintiff  as  to  who 
his  principal  was,  it  was  held  that  was  a 
question  for  the  jury;  and  that,  if  A  was 
the  defendant's  principal,  and  his  testimony 
was  correct  in  this  respect,  the  plaintiff 
eould  not  recover.  B.  o,  B. 
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W.   G.    CHILDS,    Appt, 

V. 

CITY  OF  COLUMBIA,  Respt. 
(87   S.   C.   666,   70   S.  E.  296.) 

Injunction  — -  pendente  lite  —  right. 

1.  Ihe  mere  fact  that  a  complainant  aaks 
for  an  injunction  only  in  a  suit  for  relief 
does  not  entitle  him  as  a  matter  of  right 
to  a  restraining  order  until  the  trial,  unless 
he  states  facts  which  appear  to  constitute 
a  cause  of  action  for  an  injunction,  and  it 
appears  from  the  whole  case  that  an  in- 
junction is  reasonably  necessary  to  pro- 
tect the  legal  rights  of  complainant  pend- 
ing the  litigation. 

Municipal  corporation  <—  operating  wa- 
terworlcs  — -  duty  to  nonresidents. 

2.  Authority  granted  to  a  municipal  cor- 
poration to  operate  a  waterworks  system 
does  not  impose  upon  it  the  duties  of  a 
public-service  corporation  with  respect  to 
nonresidents  to  whom  it  contracts  to  fur- 
nish  water. 

Same  — -  rates  — -  reasonableness. 

3.  Statutory  authority  to  a  municipal  cor- 
poration to  contract  to  sell  water  to  non- 
residents upon  such  rates  and  charges  as 
may  be  fixed  by  the  contract,  when,  in  the 
juugment  of  the  council,  it  is  for  the  best 
interests  of  the  city  so  to  do,  does  not  pre- 
clude it  from  charging  more  than  reason- 
able rates.  ^ 

Same  —  right  to  terminate  contract. 

4.  A  contract  by  a  municipal  corporation 
to  furnish  water,  which  fixes  no  period  of 


duration,  and  the  circumstances  surround- 
ing which  furnish  no  ground  for  implying 
one,  may  be  terminated  by  it  upon  reason- 
able notice. 

(February  28,  1911.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Common  Pleas  Circuit  Court  for  Rich- 
land County,  refusing  an  injunction  to  re- 
strain defendant  from  cutting  off  plaintiff^ 
water  supply,  or  charging  him  a  water  rate 
alleged  to  be  unreasonable,  exorbitant^  and 
discriminatory.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  W.  Robinson  for  appellant. 

Mr.   Christie  BeneC  for   respondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  W.  G.  Chi  Ids 
to  enjoin  the  city  of  Columbia  from  cutting 
off  his  water  supply  or  charging  him  a 
water  rate  alleged  to  be  exorbitant,  discrim- 
inatory, and.  unreasonable.  Judge  3hipp, 
on  September  28,  1910,  made  a  temporary 
restraining  order  in  which  the  city*  was  re- 
quired to  show  cause  why  an  injunction 
should  not  be  granted.  On  hearing  the 
return  of  the  city,  Judge  Shipp  refused  to 
enjoin  it,  and  rescinded  the  restraining  or- 
der. Thcf  appeal  is  from  this  order  refus- 
ing the  injunction. 

The  appellant  first  contends  that,  as  the 
complaint  was  for  injunction  only,  the  cir- 
cuit judge  had  no  discretion  to  refuse  to 
enjoin  the  defendant  until  the  trial  of  the 


Note,  — -  Right  or  duty  of  muniinpal  cor- 
poration to  supply  notu*esident  with 
water. 

In  Rehill  v.  Jersey  City,  71  N.  J.  L.  109, 
68  Atl.  175,  and  East  NewarK  v.  New  York 
A  N.  J.  Water  Supply  Co.  67  N.  J.  Eq!  265, 
57  Atl.  1051  (affirmed  without  opinion  in 
68  N.  J.  Eq.  783,  64  Atl.  1132),  it  was 
held  that  a  city  contracting  for  a  supply 
pf  water  has  no  authority  to  contract  to 
supply  another  municipality  therewith. 

In  Stauffer  r.  East  Stroudsburg,  215  Pa. 
143,  64  Atl.  411,  and  Haupt's  Appeal,  125 
Pa.  211,  3  L.R.A.  536,  17  Atl.  436,  the 
court  says  that  though  a  borough  has  power 
to  construct  a  reservoir  and  conduct  water 
to  its  inhabitants,  it  has  no  right  to  fur- 
nish the  water  to  persons  outside  the  bor- 
ough limits,  although  the  question  does  not 
seem  to  be  necessarily  involved  in  those 
cases. 

And  in  Dyer  v.  Newport,  123  Ky.  203, 
94  S.  W.  25,  it  was  held  that,  while  a  city 
operating  its  waterworks  system  may  sell 
any  surplus  outside  the  city  limits,  provided 
the  purchaser  takes  it  from  the  system  as 
constructed  for  supplying  its  inhabitants, 
it  has  no  power  to  extend  its  system  to  sup- 
ply another  municipality. 
34  L.R.A.(N.S.) 


However,  in  Rogers  v.  Whikliffe,  29  Ky- 
L.  Rep.  687,  94  S.  W.  24,  it  is  hek  that, 
in  supplying  water  for  private  purposes,  the 
city  is  not  acting  in  its  governmental  ca- 
pacity, but  as  a  business  corporation;  and 
it  may  contract  to  furnish  water  outside 
the  city  limits,  provided  there  is  sufficient 
water  remaining  to  supply  residents  in  the 
city.  , 

In  Lawrence  V.  Methuen,  166  Mass.  206, 
44  N.  E.  247,  it  is  held  that  a  town  which 
acquires  and  operates  a  water  plant  may 
furnish  water  to  a  manufacturing  company 
whose  plant  lies  partly  within  and  partly 
without  the  limits  of  the  town,  though  the 
water  is  distributed  through  the  plant  on 
both  sides  of  the  line. 

In  Oinaha  Water  Co.  v.  Omaha,  89  C.  C. 
A.  205,  162  Fed.  225,  15  A.  &  E.  Ann.  Cas. 
498,  affirmed  in  218  U.  S.  180,  54  L.  ed.  991, 
30  Sup.  Ct.  Rep.  615,  it  was  held  that  where 
a  city  exercised  its  statutory  right  to  ac- 
quire the  plant  of  a  private  corporation 
supplying  th^  city  with  water,  it  was  bound 
to  acquire  the  entire  system,  though  it  ex- 
tended to  and  supplied  adjacent  towns. 

In  People  ex  rel.  Rochester  v.  Briggs,  50 
N.  Y.  553,  it  is  held,  in  passing  upon  the 
validity  of  a  statute  which  was  questioned 
on  the  ground  that  it  embraced  matters  not 
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cause.  The  right  to  an  injunction  does  not 
arise  merely  because  the  plaintiff  asks  for 
injunction,  and  nothing  more,  nor  because 
the  plaintiff  alleges  that,  without  the  in- 
junction, he  would  suffer  irreparable  injury. 
This  results  from  the  truism  that  all  judi- 
cial action  is  taken  on  the  conviction  of  the 
judge  as  to  the  rights  of  the  parties,  and 
not  on  the  opinion  of  the  parties  them- 
selves as  to  their  rights.  Hence  there  are 
two  essential  conditions  to  the  granting  of 
even  temporary  injunctions:  First,  the 
complaint  must  allege  facts  which  appear 
to  be  sufficient  to  constitute  a  cause  of  ac- 
tion for  injunction;  and,  second,  on  the  en- 
tire showing  from  both  sides  it  must  appear, 
in  view  of  all  the  circumstances,  that  the 
injunction  is  reasonably  necessary  to  pro- 
tect the  legal  rights  of  the  plaintiff  pend- 
ing the  litigation.  Alderman  &  Sons  Co.  v. 
Wilson,  69  S.  C.  169,  48  S.  E.  85 ;  Northrop 
V.  Simpson,  69  S.  C.  554,  48  S.  E.  613;  Mari- 
on County  Lumber  Co.  v.  Tilghman  Lum- 
ber Co.  76  S.  C.  221,  55  S.  E.  337 ;  Boyd  v. 
Trexler,  84  S.  C.  61,  65  S.  E.  936;  Kelly  v. 
Tiner..  86  S.  C.  160,  68  8.  E.  465. 

Analysis  of  the  complaint,  we  think, 
shows  conclusively  that  the  plaintiff  has 
failed  to  state  a  cause  of  action  against 
the  city  of  Columbia.  The  case  as  presented 
by  the  complaint  is  that  the  city  of  Colum- 
bia, owning  and  operating  a  water  supply 
system,  has  for  years  past,  and  up  to  the 
present  time,  furnished  water  for  domestic 
and  other  purposes  to  persons  and  corpo- 
rations. The  plaintiff  lives  outside  of  thr 
city,  but  the  city  agreed  about  ten  years  ago 


to  furnish  water  for  his  residence  and  oth- 
er houses  occupied  by  others  as  residences, 
but  belonging  to  plaintiff,  also  beyond  the 
corporate  limits,  "at  the  customary  and 
usual  price.*'  The  plaintiff,  in  pursuance 
of  the  agreement,  at  his  own  expense  con- 
nected his  houses  by  pipe  line  with  the  city 
water  mains;  and  the  city  supplied  water  to 
the  plaintiff  for  a  number  of  years,  receiv- 
ing from  him  prompt  payment  of  the  "usual 
and  customary  charges."  About  two  years 
ago  the  city  doubled  the  charge  it  had  be- 
fore made  to  the  plaintiff,  which  was  the 
charge  made  to  most  of  its  customers;  but 
the  plaintiff  regularly  paid  the  increased 
charges,  and  stands  ready  to  continue  to  pay 
any  reasonable  charge.  "On  or  about  the  23d 
day  of  September,  a.  d.  1910,  the  plaintiff 
received  notice  from  the  defendant  that,  be- 
ginning October  1,  1910,  said  defendant 
would  charge  a  minimum  rate  of  $3  per 
month  for  each  of  the  dwellings  of  the  plain- 
tiff connected  with  and  supplied  by  water 
from  the  said  city,  which  rate  is  more  than 
four  times  the  maximum  charged,  and  to  be 
charged,  by  said  city  to  the  general  custo- 
mers and  consumers;  and  the  said  city,  as 
the  plaintiff  is  informed  and  believes,  threat- 
ens to  cut  off  the  supply  of  water  to  the 
plaintiff  if  he  does  not  a^ree  to  this  exces- 
sive and  exorbitant  rate."  In  the  last 
paragraph  of  the  complaint,  the  allegation 
is  made  that  "said  proposed  rate  of  charges 
is  excessive,  unreasonable,  and  discrimina- 
tory, and  in  violation  of  the  contract  be- 
tween plaintiff  and  defendant.''  The  re- 
lief asked  is  "that  defendant  be  enjoined  and 


contained  in  its  title,  that  the  supplying  of 
villages  through  which  a  city's  water  supply 
was  conducted  was  incidental  to  the  main 
purpose  of  supplying  the  city,  and  might 
serve  as  a  means  of  attaining  it. 

And  in  Halifax  v.  Soothill  Upper  Local 
Board,  31  L.  T.  N.  S.  6,  affirming  30  L.  T. 
N.  S.  513,  where  a  municipality  was  en- 
titled by  contract  to  receive  water  between 
certain  minimum  and  maximum  amounts, 
in  return  for  permitting  a  supply  to  be 
drawn  from  its  territory,  it  was  held  that 
the  municipality  was  entitled  to  take  more 
than  was  required  for  its  own  needs,  for 
the  purpose  of  selling  it  to  other  commu- 
nities outside  its  limits. 

Even  if  the  right  to  furnish  water  outside 
its  limits  is  not  within  the  general  power 
of  the  municipality,  such  authority  may  be 
conferred  by  the  legislature;  and  in  Pitts- 
burgh V.  Brace  Bros.  158  Pa.  174,  27  Atl. 
854,  it  is  held  that  such  authority  is  con- 
ferred bj  a  statutory  provision  that  the 
city  "may  proceed  to  recover  water  rates 
due  and  unpaid  beyond  the  limits  of  the 
city,  as  well  as  within  the  same,  in  the  same 
way  as  city  taxes  are  now  recoverable." 

But  such  authority  will  be  strictly  con- 
strued. ITius,  in  Bayliss  v.  North  Arling- 
ton, —  N.  J.  — ,  76  Atl.- 1024,  it  is  held  that 
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where  a  city  has  authority  to  supply  water 
to  any  adjoining  municipality,  such  author- 
ity apples  only  to  municipalities  whose  ter- 
ritories are  contiguous. 

And  in  Farwell  v.  Seattle,  43  Wash.  141, 
86  Pac.  217,  10  A.  &  E.  Ann.  Cas.  130,  stat- 
utory authority  for  a  city  to  furnish  such 
city  "and  the  inhabitants  thereof  and  any 
other  persons  with  an  ample  supply  of  wa- 
ter" was  held  not  to  authorise  the  sup- 
plying of  water  outside  the  city  limits, 
as  such  an  important  and  unusual  extra- 
territorial power  should  be  so  clearly  ex- 
pressed as  not  to  be  otherwise  understood. 

Where,  however,  the  statute  authorizing 
the  city  of  Hartford  to  take  its  water  sup- 
ply from  the  town  of  West  Hartford  provid- 
ed that  water  should  be  furnished  to  in- 
habitants of  West  Hartford  who  lived  with- 
in a  reasonable  distance  from  the  main  line, 
it  was  held  that  after  the  city  had  furnished 
water  to  certain  inhabitants  for  thirty 
years,  it  could  not  afterward  put  a  differ- 
ent construction  upon  the  law,  and  refuse 
to  continue  such  service,  on  the  ground  that 
such  parties  did  not  reside  within  a  reason- 
able distance  from  the  main  line.  West 
Hartford  v.  Water  Comrs.  68  Conn.  323,  36 
Atl.  786.  R.  L.  S. 
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restrained  from  cutting  off  said  water  sup- 
ply, and  also  charging  and  r^uiring  the 
plaintiff  to  pay  said  exorbitant  and  unrea- 
sonable charge." 

Evidently  the  complaint  is  framed  on  the 
theory  that  the  city  of  Columbia  is  to  be 
considered,  with  respect  to  the  contract  al- 
leged, as  if  it  were  a  private  business  cor- 
poration, bound  by  any  contract  made  by 
the  city  authorities  to  furnish  water  beyond 
the  city  limits.  Counsel  for  appellant  has 
submitted  an  elaborate  argument  supported 
by  many  authorities  in  support  of  that  the- 
ory. Assuming  the  correctness  of  this  posi- 
tion, it  does  not  by  any  means  follow  that 
the  city  occupied  towards  the  plaintiff,  a 
nonresident,  the  relation  of  a  public-service 
corporation,  under  obligation  to  contract 
with  him  for  his  water  supply  at  a  reason- 
able rate,  without  discrimination. 

All  powers  and  privileges  conferred  by 
the  Constitution  and  statutes  on  municipal 
corporations  must  be  held  to  be  limited  in 
their  exercise  to  the  territory  embraced  in 
the  municipal  boundaries,  and  for  the  bene- 
fit of  the  inhabitants  of  the  municipality, 
unless  the  Constitution  or  statute  expressly 
provides  that  such  powers  and  privileges 
may  be  exercised  beyond  the  corporate  bound- 
aries, or  for  the  benefit  of  nonresidents.  28 
Cyc.  Law  A  Proc.  p.  266;  Dill.  Mun.  Corp. 
§  565.  Applying  this  principle,  the  provi- 
sion of  §  5',  art.  8,  of  the  Constitution,  that 
"cities  and  towns  may  acquire,  by  construc- 
tion or  purchase,  and  may  operate,  water- 
works systems,  and  plants  for  furnishing 
lights,  and  may  furnish  water  and  lights  to 
individuals,  firms,  and  private  corporations 
for  reasonable  compensation,"  cannot  be  held 
to  mean  that  cities  and  towns,  by  exercising 
the  power  of  operating  waterworks,  assume 
to  nonresidents  of  the  city  the  relation  and 
duties  of  a  public-service  corporation.  The 
statute  passed  in  pursuance  of  the  consti- 
tutional provision  (Civil  Code  1902,  §  2008) 
expressed  the  limitation  of  duty  to  resi- 
dents of  the  city  implied  in  the  Constitution 
by  the  provision  that  the  construction  and 
operation  of  municipal  waterworks  should 
be  "for  the  use  and  benefit  of  said  cities  and 
towns  and  its  citizens."  The  later  statute  of 
Feb.  25,  1907  (26  Stat,  at  L.  608),  evQn  if 
it  be  held  to  apply  to  a  contract  for  water 
for  domestic  purposes,  does  not  alter  the 
case.  The  statute,  conferring  on  cities  and 
towns  the  authority  to  contract  to  furnish 
water  to  nonresidents,  did  not  impose  upon 
the  municipality  the  duties  of  public-serv- 
ice corporations  in  their  relation  to  nonresi- 
dents, for  the  statute  expressly  provides 
that  the  municipalities  are  authorized  and 
empowered  "to  furnish  the  same  upon  suc> 
terirs,  rafps,  and  charges  as  may  be  fixod 
by  the  contract  and  a^eement  between  the 
parties  in  this  behalf,  either  for  lighting 
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or  for  manufacturing  purposes,  when,  in  the 
judgment  of  said  city  or  town  council,  it  is 
for  the  best  interest  of  the  municipality  so 
to  do."  Thus,  the  making  of  the  contract 
and  the  terms,  rates,  and  charges  are  left 
entirely  to  the  discretion  of  the  municipal 
authorities,  and  the  interest  of  the  mu- 
nicipality is  the  sole  factor  to  be  considered 
in  deciding  whether  the  contract  shall  be 
made,  and  if  so,  on  what  terms,  and  for 
what  period,  not  exceeding  two  years. 

Assuming  that  the  city  authorities  had 
the  power  to  contract  with  the  plaintifT  to 
furnish  water  for  his  residence  and  other 
houses,  and  that  the  duty  devolves  on  them 
of  contracting  for  the  sale  of  any  excess  of 
the  city's  water  supply  beyond  the  municipal 
needs  and  the  needs  of  its  inhabitants,  it  is, 
nevertheless,  perfectly  obvious  that  the  duty 
to  sell  the  excess  of  its  water  supply  did 
not  import  an  obligation  to  make  a  contract 
with  any  particular  person  at  a  reasonable 
price;  but,  on  the  contrary,  did  import  an 
obligation  to  sell  its  surplus  water  for  the 
sole  benefit  of  the  city,  at  the  highest  price 
obtainable.  It  was  a  duty  not  owed  to  out- 
siders, but  exclusively  to  inhabitants  and 
taxpayers  of  the  city.  It  follows-  that  the 
plaintiff,  as  a  mere  nonresident^  had  no 
rights  whatever  against  the  city,  except  such 
as  he  may  have  acquired  by  contract.  In 
other  Wbrds,  the  city  was  under  no  public 
duty  to  furnish  water  to  the  plaintiff  at 
reasonable  rates,  or  to  furnish  it  at  all  -. 
and  to  obtain  the  injunction  the  plaintiff 
must  show  that  the  city  is  about  to  violate 
its  contract  with  him. 

The  fatal  defect  of  the  complaint  is  that 
it  alleges  a  contract  indefinite  as  to  th^ 
price  and  duration  of  the  service,  conferring 
no  right  on  the  plaintiff  to  require  the  serv- 
ice of  the  city  beyond  the  day  fixed  by  rea- 
sonable notice  of  its  intention  to  increase 
the  rate  charged,  or  to  cease  altogether  to 
furnish  water.  The  allegation  as  to  the  rate 
agreed  on  for  the  water  is  not  that  there 
was  a  fixed  price,  but  only  that  the  water 
was  to  be  furnished  "at  the  usual  and  cus- 
tomary price."  That  this  was  not  a  definite 
charge,  but  one  subject  to  change  by  the 
city,  is  shown  by  the  fact  that  the  plaintiff 
alleges  that  he  continued  to  pay  the  charges 
when  they  were  doubled  by  the  city.  But. 
waiving  this  feature  of  indefiniteness,  there 
is  no  allegation  whatever  that  the  plaintiff 
was  bound  to  take,  or  that  the  city  was 
bound  to  furnish,  water  for  any  specified 
time.  When  the  parties  to  a  contract  ex- 
press no  period  for  its  duration,  and  no 
definite  time  can  be  implied  from  the  nature 
of  the  contract  or  from  the  circumstances 
surrounding  them,  it  would  be  unreasonable 
to  impute  to  the  parties  an  intention  to 
make  a  contract  binding  themselves  perpetu- 
ally.   In  such  a  case  the  courts  hold  wit 
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practical  unanimity  that  the  only  reason- 
able intention  that  can  be  imputed  to  the 
parties  is  that  the  contract  may  be  termin- 
ated by  either,  on  giving  reasonable  notice 
of  his  intention  to  the  other.  Stonega  Coal 
A  Coke  Co.  y.  Louisville  &  N.  R.  Co.  106  Va. 
223,  9  LJLA.(N.S.)  1184,  55  S.  E.  551; 
Chattanooga,  R.  &  C.  R.  Co.  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  (C.  C.)  44  Fed.  456; 
Barney  ▼.  Indiana  R.  Co.  157  Ind.  228,  61 
N.  E.  194;  Baldwin  v.  Kansas  City,  M.  &  B. 
R.  Co.  Ill  Ala.  515,  20  So.  349;  Marble  v. 
Standard  Oil  Co.  169  Mass.  553,  48  N.  E. 
783;  Bates  Mach.  Co.  v.  Bates,  192  111.  138, 
61  N.  E.  518;  Kenderdine  Hydro-Carbon 
Fuel  Co.  V.  Plumb,  182  Pa.  463,  38  Atl.  480; 
Philadelphia  &  R.  R.  Co.  v.  River  Front  R. 
Co.  168  Pa.  357,  31  Atl.  1098. 

The  only  two  cases  which  could  be 
thought  to  give  support  to  the  position  that 
a  contract,  silent  as  to  duration,  binds  the 
parties  perpetually,  and  may  not  be  termin- 
ated on  reasonable  notice,  are  Mississippi 
River  Logging  Co.  v.  Robson,  16  C.  C.  A. 
400,  32  U.  S.  App.  520,  69  Fed.  773,  and 
Great  Northern  R.  Co.  v.  Manchester  S.  & 
L.  R.  Co.  5  De  0.  &  S.  138,  16  Jur.  146; 
Llanelly  R.  &  Dock  Co.  v.  London  &  N.  W. 
R.  Co.  L.  R.  7  H.  L.  550,  45  L.  J.  Ch.  N.  S. 
539,  32  L.  T.  N.  S.  575,  23  Week.  Rep.  927. 
Critical  examination  of  these  cases  will  show 
that  the  peculiar  circumstances  of  the  par- 
ties and  the  nature  of  the  consideration 
led  to  the  inference  that  the  arrangement  for 
mutual  benefit  was  intended  to  be  perpetual. 

The  return,  which  was  not  traversed,  al- 
leges that  reasonable  notice  was  given  by 
the  city  of  its  intention  to  discontinue  fur- 
nishing plaintiff  water,  unless  he  would  pay 
therefor  at  the  rate  of  $3  per  month,  and 
the  exceptions  do  not  raise  any  question  of 
reasonable  notice. 

The  conclusion  that  the  complaint  on  its 
face  shows  that  the  plaintiff  is  not  entitled 
to  an  injunction  makes  unnecessary  con- 
sideration of  the  defense  of  ultra  vires  set 
up  in  the  answer. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 

Jones,  Ch.  J.,  and  Gary,  A.  J.,  and  Hy- 
drlcky  J.,  concur. 


ORKGON  SUPRBMS  COXTRT. 

NEWTON  J.  PARKER,  Respt., 

V. 

JOHN  DALY,  Appt. 

(—  Or.  — ,  114  Pac.  926.) 

Tax  —  sale  -»  government  homestead 
<—  Improvements  — -  reimbursement. 

1.  A  purchaser  at  a  sale  for  taxes  as- 
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sessed  upon  a  homestead  before  the  govem- 
nent  had  parted  with  the  title  is  not  en- 
titled to  reimbursement  for  improvements 
placed  on  the  property  while  he  had  posses- 
sion of  it,  where  the  homesteader  left  the 
county  about  the  time  he  had  acquired  his 
patent,  and  never  had  notice  of  the  pretend- 
ed tax,  or  proceeding  to  sell  the  property 
therefor,  and  was  guilty  of  no  negligence 
or  fraud  by  which  he  estopped  himself  from 
asserting  his  rights. 

On    Petition    for   Rehearing. 

Same  <—  sale  — -  possession  of  purchaser 
—  acquiescence  —  betterments  —  re- 
imbursement. 

2.  The  failure  of  one  who  has  settled  on 
government  land,  to  pay  the  taxes  thereon 
after  he  acquires  title,  is  not  such  'Acquies- 
cence in  the  possession  of  one  who  purchased 
the  property  for  taxes  assessed  before  the 
title  vested  in  the  homesteader^  as  to  render 
him  liable  to  pay  for  improvements  put  on 
the  property  by  the  latter. 

ejectment  <—  cross  bill  —  dismissal  <— 
right  to  retain. 

3.  Upon  failure  of  a  cross  bill  to  estab- 
lish a  right  to  equitable  relief  in  an  action 
of  ejectment,  defendant  in  the  cross  bill  is 
not  entitled  to  have  the  equitable  suit  kept 
alive  to  enable  him  to  secure  the  relief 
sought  in  the  ejectment  action,  but  the  cross 
bill  should  be  dismissed,  and  the  ejectment 
action  allowed  to  proceed,  where  the  statute 
provides  that  the  equitable  proceeding  shall 
stay  the  proceeding  at  law,  and  the  case 
thereafter  proceed  as  a  suit  in  equity,  in 
which  said  proceeding  may  be  perpetually 
enjoined  by  final  decree,  or  allowed  to  pro- 
ceed in  accordance  with  such  final  decree. 

(April  4,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Columbia  Coun- 
ty in  plaintififs  favor  in  a  suit  for  reim- 
bursement for  improvements  placed  upon 
property  in  his  possession  under  a  tax 
sale.    Reversed. 

Statement  by  Eakin,  Ch.  J.: 
John  Daly,  this  defendant,  conunenced  an 
action  in  ejectment  against  this. plaintiff, 
Parker,  to  recover  the  E.  i  of  the  S.  E.  i, 
section  27,  township  5  N.,  range  4  W.,  W. 
M.,  in  Columbia  county.  Plaintiff,  relying 
upon  a  tax  title  and  adverse  possession, 
and  for  the  purpose  of  recovering  the  value 
of  improvements  made,  in  case  his  title 
fails,  brings  this  suit  as  a  cross  bill,  al- 
leging that  his  remedy  at  law  is  inade- 
quate; that  he  has  been  in  possession  of  the 
premises  since  October  25,  1898,  and  has 
made  improvements  thereon  of  the  value  of 
$2,500,  which  have  enhanced  the  property 
in  that  amount.  In  the  prayer  he  asks  that, 
in  case  he  is  unable  to  maintain  his  title 
to  the  premises^  he  have  a  decree  requiring 
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defendant  to  compensate  him  for  the  amount 
the  improvements  have  enhanced  the  prem- 
ises. The  lower  court  found  that  plaintifiT 
had  not  acquired  title  by  the  tax  sale,  nor 
by  adverse  possession,  but  that  he  in  good 
faith  entered  into  possession  of  the  prop- 
erty by  virtue  of  the  pretended  tax  sale, 
and  has  occupied  and  improved  the  prem- 
ises for  about  nine  years  in  the  belief  that 
he  has  a  good  title;  that  the  improvements 
made  by  him  have  enhanced  the  property  in 
the  amount  of  $750.  A  decree  was  rendered 
that  plaintiff  has  a  lien  on  the  premises 
for  that  amount,  with  interest;  that  de- 
fendant be  allowed  to  redeem  the  same 
within  ninety  days,  in  default  of  which 
the  property  shall  be  sold  as  in  cases  of 
foreclosure  of  liens,  for  the  satisfaction  of 
the  lien;  and  that  upon  such  redemption, 
defendant  Daly  shall  be  entitled  to  the  pos- 
session of  the  premises,  and  not  otherwise. 
Defendant  appeals. 

Messrs.  Graham  &  Cleeton  and  H.  B. 
Nicholas,  for  appellant: 

Inasmuch  as  there  was  no  valid  assess- 
ment, no  tax,  and  no  valid  sale,  plaintiff 
was  a  mere  trespasser,  a  wrongdoer,  en- 
deavoring to  acquire  title  by  trespass,  to 
be  followed  by  ten  years'  adverse  posses- 
sion; and  was  not  entitled  to  compensation 
for  such  unlawful  taxes  voluntarily  paid, 
nor  for  betterments  made  in  prosecution  of 
his  wrongful  acts.  Such  compensation 
would  be  a  reward  for  trespass  and  wrong- 
doing. 

Black,  Tax  Titles,  §§  463-469;  Black- 
well,  Tax  Titles,  5th  ed.  §  1075;  Jory 
y.  Palace  Dry  Goods  &  Shoe  Co.  30  Or. 
196,  46  Pac.  786;  Coolcy,  Taxation,  2d  ed. 
551,  3d  cd.  1063;  Ferguson  v.  Kaboth,  43 
Or.  421,  99  Am.  St  Rep.  764,  73  Pac.  200, 
74  Pac.  466;  Story,  Eq.  Jur.  64  (e). 

'Betterments  made  before  the  tax  title 
accrued  cannot  be  recovered  for.  Nor  can 
those  which  were  made  only  in  part  under 
the  tax  title. 

Black,  Tax  Titles,  §  437;  Wheeler  v.  Mer- 
riman,  30  Minn.  372,  15  N.  W.  665. 

If  a  fatal  infirmity  is  discovered  on  the 
face  of  the  proceedings,  or  if  the  purchaser 
knew  of  facts  which  render  the  tax  sale 
absolutely  void,  he  cannot  recover. 

Black,  Tax  Titles,  §  472;  House  v.  Stone, 
64  Tex.  677. 

One  who  takes  a  title  when  he  knows,  or 
ought  to  know,  that  it  is  defective,  is  not 
entitled  to  compensation  for  improvement^, 
as  against  the  true  owner,  even  though  the 
latter  saw  the  improvement  in  progress,  and 
did  not  object. 

Walker  v.  Quigg,  6  Watts,  87,  31  Am. 
Dec.  452;  Walker  v.  Quigg.  6  Watt,  87,  31 
Am.  Dec.  462;  Dart  v.  Hercules,  57  111. 
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446;  WoodhuU  v.  Rosenthal,  61  N.  Y.  382; 
Wood  v.  Wood,  83  N.  Y.  575. 

Messrs.  lioring  K.  Adams  and  Omar  G. 
Spencer,  for  respondent: 

The  appellant,  in  abandoning  the  prop- 
erty, and  in  failing  to  pay  any  taxes,  or  ex- 
ercising any  acts  of  possession  as  against 
the  respondent,  acted  in  bad  faith  and  is 
guilty  of  laches. 

2  Blackwell,  Tax  Titles,  §  100;  Ontario 
Land  Co.  v.  Yordy,  44  Wash.  239,  87  Pac. 
257;  affirmed  in  212  U.  S.  152,  53  L.  ed. 
449,  29  Sup.  Ct.  Rep.  152;  Bacon  v.  Rice, 
14  Idaho,  107,  93  Pac.  511. 

Proceedings  for  the  assessment  and  col- 
lection of  taxes  are  not  hostile  to  the 
property  owner,  and  a  legal  as  well  as 
moral  obligation  is  imposed  on  every  prop- 
erty owner  to  respond  for  his  proportionate 
share  of  the  public  revenue. 

Oregon  R.  Co.  v.  Umatilla  County,  47 
Or.  198,  81  Pac.  352 ;  Couts  v.  Cornell,  147 
Cal.  560,  109  Am.  St.  Rep.  168,  82  Pac. 
194. 

Where  the  owner  of  property  acts  in  bad 
faith  and  is  guilty  of  laches,  and  another, 
acting  in  good  faith,  under  color  of  title, 
and  relying  on  the  conduct  of  the  land- 
owner, places  on  the  premises  valuable 
improvements,  and  pays  the  necessary 
charges  levied  for  public  revenue,  'to  the 
extent  that  the  improvements  have  enhanced 
the  value  of  the  property,  the  latter  will  be 
protected. 

Kieffer  v.  Victor  Land  Co.  53  Or,  174, 
90  Pac.  582,  98  Pac.  877;  Hatcher  v.  Briggs, 
6  Or.  31;  Bright  v.  Boyd,  1  Story,  178, 
Fed.  Cas.  No.  1875;  Parker  v.  Vincent,  11 
S.  D.  381,  77  N.  W.  1023. 

* 

Eakin,  Ch.  J.,  delivered  the  opinion  of 
the   court: 

Daly  acquired  title  to  the  premises  as 
a  homestead,  the  final  receipt  being  dated 
April  22,  1896,  and  the  patent  having  been 
issued  June  26,  1896.  Plain^tiff  has  not 
appealed.  Therefore  the  only  questions  to 
be  determined  are  whether  plaintiff  has  a 
lien  upon  the  premises  for  the  value  of  the 
improvements,  and,  if  so,  how  much  are 
they  enhanced  by  such  improvements.  C. 
L.  Parker,  plaintiff's  father,  on  October  25, 
1898,  purchased  the  property  for  taxes 
levied  for  the  years  1890  and  1891,  for  the 
sum  of  $34.25,  the  amount  of  such  taxes, 
costs,  and  penalties.  Plaintiff  took  an  as- 
signment of  the  certificate  of  sale  from  his 
father,  paying  him  the  same  consideration 
therefor.  He  entered  into  possession  there 
of  about  the  date  of  the  sale.  The  time  for 
redemption  under  the  sale  expired  on  Oc- 
tober 25,  1900.  On  February  26,  1901,  he 
received  a  tax  deed  from  the  sheriff  ther»> 
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for,  and  during  the  time  of  his  possession 
made  extensive  improvements  thereon. 

First,  it  is  necessary  to  determine  under 
what  circumstances  the  purchaser  in  pos- 
session of  real  estate  is  entitled  to  recover 
the  value  of  his  improvements  when  ousted 
from  possession 'by  the  owner.  In  Hatcher 
V.  Briggs,  6  Or.  31,  in  which  a  similair  ques- 
tion was  involved,  it  is  held  that  where 
a  purchaser  for  a  valuable  consideration, 
without  notice  of  any  infirmity  in  his  title, 
has  by  his  improvements  added  to  the  per- 
manent value  of  the  estate,  he  is  entitled 
to  a  full  remuneration  for  such  added  value, 
which  the  owner  is  bound  to  4^scharge 
before  he  can  be  restored  to  his  original 
rights  in  the  property.  In  the  opinion  in 
that  case,  Mr.  Justice  McArthur  follows  the 
views  expressed  by  Mr.  Justice  Story  in 
Bright  V.  Boyd,  C.  C.  2  Story,  607,  Fed. 
Cas.  No.  1,870.  In  the  first  opinion  in  the 
latter  case  (1  Story,  493,  Fed.  Cas.  No. 
1,875)  he  says  that  the  fact  that  the  de- 
fendant has  stood  by  and  allowed  the  im- 
provements to  be  made  without  giving  any 
notice  to  the  plaintiff  of  any  defects  in  his 
title  of  itself  constitutes  ground  of  relief, 
"and  the  duty  of  compensation  in  such  cases, 
at  least,  to  the  extent  of  the  permanent  in- 
crease of  value,  is  founded  upon  the  con- 
structive fraud,  or  gross  negligence,  or  de- 
lusive confidence  held  out  by  the  owner." 
The  same  principle  is  followed  by  Mr.  Chief 
Justice  Bean  in  Kieffer  v.  Victor  Land  Co. 
53  Or.  174,  177,  98  Pac.  877.  Blackwell  be- 
gins his  discussion  of  this  question  (2 
Blackwell,  Tax  Titles,  §  1009 )  by  giving  a 
summary  of  the  subject,  in  which  he  states 
that,  if  the  purchaser  has  acted  in  good 
faith  in  regard  to  his  title  and  the  making 
of  the  improvements,  he  should  be  allowed 
to  put  the  value  of  such  improvements 
against  any  claim  for  rents  or  profits;  and 
if,  with  improvements,  untainted  by  bad 
faith,  there  coexists  negligence  or  bad  con- 
duct on  the  part  of  the  owner,  in  relation 
to  the  tax  entering  into  the  cause  of  the  sale 
the  purchaser  should  in  justice  recover  the 
value  of  the  improvements.  But  where  the 
owner  has  paid  the  taxes,  or  where  the  es- 
tate is  sold  for  taxes  that  the  owner  was 
under  no  obligation  to  pay,  and  if  he  never 
is  actually  notified  of  the  mishap  to  his 
land  until  th^  tax  has  ripened  and  the  im- 
provements are  made,  it  is  manifestly  un- 
just to  compel  him  to  pay  for  the  improve- 
ment. He  is  in  no  fault;  that  at  common 
law  the  improvements  could  only  be  re- 
couped against  the  rents  and  profits;  that 
whatever  may  be  the  rule  at  common  law, 
equity  follows  to  a  great  extent  the  prin- 
ciples of  the  civil  law,  and  will  permit  a 
recovery,  even  after  eviction,  for  the  amount 
that  his  improvements  have  added  to  the 
vH  L.K.A.(J^.S.) 


value  of  the  estate;  that  equity  will  not 
allow  the  owner  of  the  paramount  title  to 
stand  by  and  let  a  bona  fide  holder  make 
improvements  and  then  refuse  to  reimburse 
him.  At  §  1012  he  says  thaH;  "where  one, 
believing  that  he  has  title  to  a  parcel  of 
land,  enters  and  erects  a  building  upon  it, 
and  the  owner  stands  by  and  permits  him 
to  go  on  with  his  improvements  without 
giving  him  any  notice  of  the  adverse  title, 
equity  will  decree  to  the  occupant  compen- 
sation." To  the  same  effect  is  1  Story,  Eq. 
Jur.  §  388.  Thus  it  would  appear  that  a 
purchaser's  right  in  equity  to  compensation 
for  his  improvements  depends  upon  the 
owner's  knowledge,  or  his  duty  to  know,  of 
the  tax  and  the  proceeding  against  his  prop- 
erty, and  acquiescence  therein.  So,  also, 
in  2  Story,  Eq.  Jur.  §§  1237-1241,  and  notes, 
the  equitable  remedy  is  based  upon  the  prin- 
ciple of  fraud.  To  the  same  effect  are  §§ 
799a  and  799b,  where  he  cites  Putnam  v 
Ritchie,  6  Paige,  390,  to  the  effect  that  equi* 
ty  will  not  give  affirmative  relief  where 
there  has  been  neither  fraud  nor  acquies- 
cence on  the  part  of  the  owner ;  and  note  to 
§  1241,  Pomeroy's  Eq.  Jur.,  where  it  is 
said  that,  to  claim  relief  in  equity,  "either 
the  aid  of  a  court  of  equity  must  be  requi- 
site on  behalf  of  the  owner  against  whom 
the  claim  for  reimbursement  is  made,  so 
that  he  can  be  compelled  to  do  equity,  or 
else  there  must  be  some  element  of  fraud 
in  the  transaction  as  ground  of  equitable 
interference."  In  Keenan  v.  Portland,  27 
Or.  545,  38  Pac.  2,  Mr.  Justice  Moore  says 
that,  in  the  absence  of  fraud,  the  rule  of 
caveat  emptor  applies  to  purchasers  at  tax 
sales;  that  it  is  the  duty  of  purchaser  at 
such  sale  to  examine  the  proceedings  author- 
izing the  sale,  and,  if  he  purchases  thereat,  he 
does  so  on  his  own  judgment.  In  a  note  to 
Pitt  V.  Moore  (1888)  6  Am.  St.  Rep.  p.  495, 
there  is  a  very  brief  review  of  the  cases 
upon  this  question,  and  in  referring  to  the 
opinion  of  Judge  Story  in  Bright  v.  Boyd, 
supra,  the  author  mentions  several  cases  in 
which  it  has  been  followed,  but  says:  ''Nor 
will  a  court  of  equity  give  to  an  occupant 
compensation  for  improvements,,  unless 
there  are  circumstances  attending  his  pos- 
session which  affect  the  conscience  of  the 
owner,  and  impose  an  obligation  upon  him 
to  pay  for  them,  or  allow  for  their  value 
against  a  demand  for  the  use  of  the  prop- 
erty." To  the  same  effect  is  the  note  to 
Barrett  vi  Stradl,  9  Am.  St  Rep.  805.  In 
many  of  the  states  this  remedy  for  improve- 
ments in  such  cases  is  covered  by  what  is 
known  as  the  "betterment  act;"  and  the  rule 
of  the  common  law  that  betterments  can 
only  be  recouped  against  the  use  and  occu- 
pation of  the  land  has  been  greatly  extended. 
Whil^  in  Oregon  we  hav^  no  such  statute 
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except  Id  recognition  of  the  common-law 
rule,  yet  the  equitable  remedy  is  available 
either  where  the  owner  has  been  compelled 
to  resort  to  equity  for  relief,  or  where  tlic 
purchaser  has  been  ousted  at  law;  and 
where  the  purchaser  for  a  valuable  consid- 
eration, without  notice  of  any  infirmity  of 
his  title,  has  made  improvements,  he  may 
place  the  amount  that  such  improvements 
have  added  to  the  value  of  the  premises 
against  any  claim  for  rents  and  profits,  and, 
if  there  was  any  negligence  or  bad  faith 
on  the  part  of  the  owner  in  relation  to  the 
tax  or  the  making  of  the  improvements,  the 
purchaser  may  recover  the  value  thereof  in 
excess  of  the  rents  and  profits. 

In  the  case  we  are  now  considering,  there 
is  no  pretense  that  the  property  was  liable 
for  the  tax.  Daly  had  no  taxable  interest 
in  the  premises  at  the  time  of  the  levy,  and 
therefore  he  was  not  negligent  in  not  hav- 
ing it  assessed,  or  in  failing  to  pay  a  tax 
upon  it.  He  left  the  county  about  the  time 
he  acquired  the  title  to  the  land,  and  it  is 
not  shown  that  he  had  any  notice  of  the 
pretended  tax,  or  of  the  proceeding  for  the 
sale  of  the  property  for  a  delinquent  tax, 
and  was  guilty  of  no  negligence  or  fraud 
in  relation  thereto.  The  foundation  of 
plaintifTs  pretended  right  is  an  alleged  tax 
upon  property  not  liable  to  taxation,  and 
in  regard  to  which  defendant  owed  no  duty, 
and  therefore  this  case  does  not  come  with- 
in the  rule  announced  in  Hatcher  v.  Briggs, 
where  the  title  was  acquired  at  a  sale  in 
a  partition  suit,  and  the  plaintiff  received 
full  value  for  the  property;  or  in  Bright  v. 
Boyd,  where  the  property  was  sold  at  an 
administrator's  sale  for  full  value,  for  the 
purpose  of  paying  the  debts  of  the  estate; 
or  in  Kieflfer  v.  Victor  Land  Co.,  where  the 
sale  was  under  a  void  assessment  for  a 
street  improvement  tax,  but  for  which  the 
property  was  liable. 

The  decree  of  the  lower  court  will  be  re- 
versed, and  the  suit  dismissed. 

McBrlde,  J.,  took  no  part  in  this  deci- 
sion. 

Petitions  for  rehearing  having  been  filed, 
Eakin,  Ch.  J.,  on  May  16,  1911,  handed 
down  the  following  response: 

A  petition  for  rehearing  was  filed  by 
plaintiff  and  also  one  by  defendant.  Plain- 
tiff urges  that  he  failure  of  defendant  to 
pay  the  taxes  on  the  land  after  he  acquired 
the  title  thereto,  and  the  payment  thereof 
by  plaintitr  after  the  year  1896  (probably 
assessed  to  plaintiff),  is  a  sufficient  show- 
ing of  ne«rligcncc,  or,  at  least,  acquiescence 
by  the  defendant  in  plaintiff's  possession  of 
the  property  and  the  expenditure  of  money 
34  I.,R,A,(N.S.) 


thereon,  to  constitute  bad  faith  toward 
plaintiff;  but  this  contention  is  without 
merit.  Whether  the  tax  for  the  year  1806 
and  subsequent  years  was  levied  against 
plaintiff  or  against  defendant,  the  payment 
thereof  by  plaintiff  was  a  voluntary 
payment,  which  imposed  no  obligation  or 
liability  upon  defendant,  and  could  not  cre- 
ate a  right  in  plaintiff's  favor.  ''No  man 
can  make  another  his  debtor  against  his 
will;  as,  if  a  man  pay  my  debt  without 
my  request,  I  am  not  bound  to  repay  him." 
Rohr  V.  Baker,  13  Or.  350,  10  Pac.  627; 
Glenn  v.  Savage,  14  Or.  667,  13  Pac.  442; 
Forbis  v.  Inman,  23  Or.  68,  71,  31  Pac.  204; 
Meyer  v.  Livesley,  —  Or.  — ,  107  Pac.  476. 

To  create  a  liability  on  the  part  of  de- 
fendant, in  favor  of  plaintiff,  there  must 
have  been  an  obligation  on  the  part  of 
plaintiff  to  pay  the  money;  or,  if  it  was 
voluntarily  paid,  and  it  was  beneficial  to 
the  defendant,  there  must  have  been  also  a 
subsequent  promise  by  defendant  to  re- 
pay him.  But  even  if  plaintiff  has  brought 
his  payment  of  the  taxes,  levied  sabse- 
quent  to  1800,  within  this  rule,  it  would  not 
justify  his  possession  of  the  lands  so  taxed. 
Defendant,  by  his  petition,  contends  that 
the  suit  should  not  be  dismissed,  but  that 
defendant  should  have  the  relief  sought  by 
the  action  of  ejectment.  This  suit  is  in 
the  nature  of  a  cross  bill  by  which  plain- 
tiff sought  to  avail  himself  of  equitable 
defenses  to  the  action  of  ejectment,  with* 
in  the  provisions  of  §  390,  Lord's  Oregon 
Laws,  "which  shall  stay  the  proceedings  at 
law,  and  the  case  thereafter  shall  proceed 
as  in  a  suit  in  equity,  in  which  said  pro- 
ceedings may  be  perpetually  enjoined  by 
final  decree,  or  allowed  to  proceed  in  ac- 
cordance with  such  final  decree."  Tlie  par- 
ties to  the  law  action  are  entitled  to  have 
the  issues  therein  tried  by  a  jury;  and  the 
cross  bill  in  such  a  case  is  only  for  the 
purpose  of  establishing  the  plaintiff^s  equi- 
table defenses;  and,  if  valid,  the  law  ac- 
tion may  be  perpetually  enjoined;  but  if 
the  right  to  such  relief  is  not  established, 
then  the  trial  of  the  action  may  proceed. 
This  is  recognized  as  the  proper  procedure 
in  Oatmen  v.  Epps,  15  Or.  437,  15  Pac. 
700,  and  in  Finney  v.  Egan,  43  Or.  1,  72 
Pac.  136,  In  the  latter  case,  Mr.  Chief 
Justice  Moore  says:  "When  the  suit  w^os 
terminated  without  any  restriction  in  the 
final  decree,  the  suspension  of  the  action 
at  law  was  necessarily  ended,  thus  allow- 
ing the  trial  of  the  action  to  proceed  to 
final  determination  of  the  remaining  ques- 
tions involved  therein." 

The  petitions  for  rehearing  are  denied. 
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Note.  <—  Right  of  one  holding  under  in- 
valid tax  deed  to  he  reitnhureed  for 
improvements. 

The  purchaser  at  a  tax  sale  which  is 
set  aside  is  entitled  to  recover  the  value  of 
the  useful  improvements  placed  by  him  upon 
the  land,  l  if  the  tax  deed  is  valid  upon  its 
face,  and  the  improvements  were  made'  in 
good  faith,  s  And  therefore,  according  to 
one  case,  at  least,  where  he  claixns  reim- 
bursement for  taxes  paid  by  him  during  his 
occupancy,  he  should  be  allowed  only  that 
portion  of  the  gross  taxes  '^hich  was  levied 
upon  the  assessed  valuation  of  the  land 
without  the  improvements.* 

A  tax  deed  is  color  of  title  within  the 
meaning  of  the  occupying  claimant's  law,  ^ 
although  it  is  void  for  reasons  going  to  the 
groundwork  of  the  assessment;  8  and  the 
applicability  to  tax  deeds  of  a,  revised  stat- 
ute providing  in  general  terms  for  com- 
pensation to  persons  who  shall  make  im- 
provements upon  lands  in  good  faith,  and 
under  color  of  title,  will  not  be  reg^arded 
as  negatived  by  the  fact  that,  before  the 
revision,  the  statute  expressly  mentioned 
tax  deeds  as  giving  color  of  title;  6  for,  as 
said  in  one  case,  nothing  can  be  fairer  in 
the  abstract  than  the  principle  of  com- 
pensation; and  though  it  may  be  abused  in 
its  application,  it  is  the  business  of  those 
who  preside  over  the  deliberations  of  juries 
to  look  to  that,  and  certainly  not  to  re- 
strain the  obvious  design  of  the  legislature, 
for  fear  of  such  abuse.  7    So,  the  right  of  a 


tax-deed  purchaser  to  invoke  the  occupying 
claimant  act  as  against  a  prior  mortgagee, 
in  foreclosure  proceedings  to  which  the  for- 
mer is  made  a  party  defendant,  is  not  nega- 
tived by  the  provision  of  that  act  permit- 
ting the  successful  claimant  to  elect  to 
receive  the  value  without  improvements,  and 
tender  a  general  warranty  deed,  upon  the 
theory  that  the  mortgagee  is  incapable  of 
tendering  a  general  warranty  deed,  for  he 
may  tender  an  assignment  of  the  mortgage, 
which  is  all  the  title  or  claim  he  has,  and 
thereupon  demand  of  the  occupying  claim- 
ant the  valu^  of  the  land,  without  improve- 
ments, up  to  the  amount  of  his  mortgage.  * 
And  a  statute  authorizing  a  recovery  for 
Improvements  by  one  unsuccessfully  assert- 
ing in  defense  to  ejectment  a  tax  deed  or 
conveyance  executed  "by  any  officer  author- 
ized by  the  laws  of  the  state  to  execute  the 
same"  should  be  construed  to  mean  an  offi- 
cer authorized  to  execute  tax  deeds  gen- 
erally, and  not  restricted  to  an  officer  au- 
thorized to  execute  a  particular  deed.  &  The 
right  to  compensation  for  improvements  has 
been  rather  summarily  upheld  upon  the 
theory  that  the  statute  was  such  as  to 
leave  little  room  for  question.  10  it  is  not 
necessary  for  one  claiming  the  benefit  of 
the  occupying  claimant's  act  in  respect  of 
land  assigned  to  him  by  the  county  auditor 
after  it  had  been  bid  in  for  the  state  at  a 
tax  sale,  to  establish  the  regularity  and 
validity  of  the  prior  tax  proceedings;  ii  and 
where  the  occupying  claimant  act  provides 
that  the  occupant  shall  have  the  benefit  of 


1  Re  Baton  Rouge  Oil  Works,  35  La.  Ann. 
1199   (abstract). 

'Such  circiun stances  are  most  favorable 
to  the  application  of  a  statute  providing 
that  if  the  holder  under  a  tax  deed  be  de- 
feated in  an  action  by  or  against  him  for 
the  recovery  of  the  land,  the  successful 
claimant  shall  be  adjudged  to  pay  the 
value  of  all  improvements  made  by  the 
holder.  Silver  Queen  Min.  Co.  v.  Crocker, 
8  Ariz.  397,  76  Pac.  479. 

<  Where  the  successful  plaintiff  in  eject- 
ment against  a  tax-deed  holder  elects,  as 
authorized  by  the  provisions  of  the  occupy- 
ing claimant's  act,  to  take  the  value  of  the 
land,  less  improvements,  the  defendant 
should  be  allowed  reimbursement  for  only 
that  portion  of  the  taxes  which  was  levied 
upon  the  assessed  valuation  of  the  land 
without  improvements.  Hills  v.  Allison, 
79  Kan.  617,  100  Pac.  651. 

4  Thus,  without  discussion,  it  was  held 
in  Strother  v.  Reilly,  105  Tenn.  48,  68  S. 
W.  332,  that  a  statute  providing  that  per- 
sons holding  possession  in  good  faith,  un- 
der color  of  title,  are  entitled  to  have  the 
value  of  their  improvements  set  off  against 
rents  and  profits,  applied  to  tax  deeds. 

B  Especially  is  this  true  when  the  defect 
is  anterior  to  the  tax  deed,  and  is  not  ap- 
84  L.R.A.(N.S.) 


parent  upon  its  face.  Zwietusch  v.  Wat- 
kins,  61  Wis.  615,  21  N.  W.  821. 

6  Parker  v.  Vinson,  11  S.  D.  381,  77  N. 
W.  1023. 

7Gilmore  v.  Thompson,  3  Watts,  106. 

8  Mercer  ▼.  Justice,  63  Kan.  225,  65 
Pac.  219. 

8  For  the  latter  construction  would  de- 
feat the  ends  of  the  statute,  as  no  officer 
has  authority  to  execute  an  invalid  tax 
deed.     Oberich  v.  Oilman,  31  Wis.  495. 

WMadland  v.  Benland,  24  Minn.  372, 
is  governed  by  the  express  provision  of  the 
statute  that  where  a  person  has  taken  pos- 
session of  land  under  a  deed  regular  upon 
its  face,  and  executed  by  the  proper  coun- 
ty auditor,  and  he  has  no  actual  notice 
of  any  defects  invalidating  the  deed,  he 
shall  not  be  ejected  until  compensated  for 
improvements. 

And  Knowles  v.  Martin,  20  Colo.  393,  38 
Pac.  467,  turns  on  a  statute  providing 
that  "in  all  cases,  the  value  of  the  im- 
provement made  on  the  land  so  sold"  for 
taxes  shall  be  ascertained  and  paid  by  the 
person  recovering  the  same,  before  he  shall 
obtain  possession  of  the  land  so  recovered. 

11  Everett  v.  Boyington,  29  Minn.  264, 
13  N.  W.  46. 
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its  provisions  "if  his  possession  has  been 
obtained  without  fraud  .or  collusion/'  it  will 
be  presumed  that  fraud  or  collusion  does 
not  exist,  unless  their  existence  is  affirma- 
tively shown.  W 

While  the  courts  recognize  the  general 
justice  of  the  doctrine  of  compensation, 
and,  as  has  been  seen,  incline  tow^ard  liber- 
ality of  construction  to  accomplish  its  just 
ends,  they  sometimes  recognize  that  over 
zeal  in  applying  the  doctrine  may  result  in 
injustice' to  the  true  owner  of  the  land,  and 
that  such  a  result  is  to  be  avoided.  So,  it 
has  been  held  that  the  word  "improve- 
ments" in  a  statute  allowing  compensation 
to  a  tax  purchaser  means  beneficial  im- 
provements which  have  added  to  the  value 
and  worth  of  the  property;  and  the  occu- 
pant is  to  be  allowed,  not  the  expense  or 
cost  of  such  improvements,  but  the  amount 
only  that  they  have  actually  augmented  the 
value  of  the  property.  1'  And  an  act  au- 
thorizing the  rendition  of  a  general  judg- 
ment against  the  owner  of  land  for  improve- 
ments placed  thereon  without  his  consent, 
and  authorizing  the  enforcement  thereof  by 
a  general  execution  against  any  property 
not  exempt,  cannot  be  upheld.  1^  And  a 
statute  providing  that  the  purchaser  ^'shali 
be  entitled  to  receive  what  such  improve- 
ments are  reasonably  worth''  is  not  in- 
tended to  entitle  the  purchaser  at  a  tax 
sale  to  the  value  of  improvements  abso- 
lutely in  every  case,  but  it  is  a  provision 
securing  to  the  purchaser  the  value  of  the 
improvements  in  a  case  where  he  is  entitled 
to  recover;  and  it  does  not  Hx  the  cases 
in  which  there  may  be  a  recovery.  It  is 
not  intended  to  permit  a  recovery  where 
bad  faith  exists,  or  where  there  has  been  a 
tender  and  an  offer  to  redeem,  is 


General  incidents  of  good  faith. 

Where  the  facts  known  by  the  claimant 
for  improvements  in  respect  of  the  title 
under  which  he  claims  are  such  that,  as 
a  matter  xOf  obvious  law  and  right,  he  must 
know  and  cannot  question  that  he  has  nei- 
ther a  title  nor  the  semblance  of  an  ap- 
parent title,  the  law  will  conclusively  de- 
termine that  his  claim  of  ownership,  in 
the  nature  of  things,  cannot  be  made  in 
good  faith.  16  But  compensation  should  not 
be  denied  merely  because  the  claimant  had 
knowledge  that  .another  claimed  some  in- 
terest in  the  land.  17  Although  good  faith 
is  an  indispensable  condition  of  this  right 
to  compensation,  16  and  although  to  satisfy 
this  condition,  the  claimant  must  have  en- 
tertained the  belief,  based  upon  reasonable 
grounds,  that  the  title  he  was  acquiring  was 
superior  to  that  of  any  other  who  might  be 
a  claimant  to  the  property,  19  it  cannot  be 
held  as  a  matter  of  law  that  a  person  does 
not  make  improvements  in  good  faith  be- 
cause he  holds  under  a  void  tax  title,SO 
for  the  invalidity  of  the  title  is  not  there- 
with incompatible.  61  Nor  can  it  be  said 
as  a  matter  of  law  that  one  acts  in  bad 
faith  where  he  accepts  a  tax  deed  without 
compliance  with  the  requirement  that  no- 
tice thereof  shall  be  given,  and  that  a  cer- 
tain time  must  elapse  after  the  completion 
of  the  service  of  the  notice.  66  Hence, 
one  claiming  under  a  tax  title  not  void  on 
its  face  is  entitled  to  adduce  evidence  as  to 
improvements,  under  his  plea  of  good 
faith.  68  Indeed,  it  has  even  been  held  that 
there  may  be  good  faith  notwithstanding  the 
infirmity  of  the  tax  deed  is  apparent  upon 
its  face,  64  and  that  such  a  deed  may  con- 
stitute color  of  title.  66     ±  fortiori,  where 


UStebbins  v.  Guthrie,  4  Kan.  353. 
16Childs  V.  Shower,  18  Iowa,  261. 
14  Ibid. 

WHilgenberg  v.  Rhodes,-  111  Ind.  167, 
12  N.  E.  149. 

16  House  V.  Stone,  64  Tex.  677. 

17  One  who,  in  good  faith,  based  upon 
advice  of  counsel,  places  improvements  up- 
on land  occupied  by  him  under  a  tax  deed, 
will,  upon  the  successful  institution  of 
ejectment  against  him,  be  allowed  for  im- 
provements,   although    he    knew    that    the 

?laintiffs  claimed  some  interest  in  the  land, 
homas  v,  Wagner,  131  Mich.  601,  92  N. 
W.   106. 

16  Childs  V.  Shower,  18  Iowa,  261 ;  Payne 
V.  Anderson,  35  La.  Ann.  977. 

wScttegast  V.  O'Donnell,  16  Tex.  Civ. 
App.  56,  41  S.  W.  84. 

20Netzorg  v.  Green,  26  Tex.  Civ.  App. 
119,  62  S.  W.  789,  in  which  the  invalidity 
of  the  tax  title  was  due  to  defective  service 
by  publication  upon  a  nonresident  tax  debt- 
or, in  proceedings  to  enforce  the  tax. 

61  For  where  the  tax  rolls  show  an  as- 
sessment of  the  land,  and  it  appears  that 
34  I..R.A.(N.S.) 


the  proceedings  for  sale  were  regular,  and 
the  preliminary  assessment  was  apparently 
an  attempted  compliance  with  the  law,  the 
purchaser  in  good  faith  is  entitled  to  com- 
pensation for  improvements,  where  the  tax 
title  is  invalid  for  noncompliance  with  law 
in  making  the  assessment.  House  v.  Stone, 
64  Tex.   677. 

68  Meadows  v.  Osterkamp,  13  S.  D.  671, 
83  N.  W.  624. 

66  Taylor  v.  Lide,  —  Tex.  — ,  7  S.  W.  58; 
Lamberida  v.  Barnum,  —  Tex.  Civ.  App. 
— ,  90  S.  W.  698. 

84Zwietusch  v.  Watkins,  61  Wis.  615,  21 
N.  W.  821. 

Although  a  tax  deed  is  void  upon  its 
face,  because  it  shows  that  the  sale  for 
taxes  was  made  of  several  tracts  of  land 
in  gross,  it  is  admissible  in  support  of  a 
claim  for  improvements  made  in  good  faith. 
Schleicher  v.  Gatlin,  85  Tex.  270,  20  S.  W. 
120. 

66  Thus,  it  was  held  in  Parker  v.  Vin- 
son, 11  S.  D.  381,  77  N.  W.  1023,  that 
under  a  statute  authorizing  recovery  for 
improvements  made  upon  lands  by  persons 
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it  requires  a  process  of  reasoning  to  make 
such  invalidity  apparent,  the  occupant, 
thereunder  is  justified  in  making  improve- 
ments, and  will  be  held  entitled  to  the  bene- 
fit of  the  occupying  claimant's  act. '^  And 
a  purchaser  who,  in  good  faith,  places  im- 
provements upon  the  land,  is  entitled  to 
reimbursement  for  them,  where,  although 
the  sale  is  an  absolute  nullity,  the  question 
of  nullity  is  determinable  only  from  a  stat- 
ute of  very  doubtful  import.  W 

Who  entitled  and  who  liable. 

A  tax-sale  purchaser  will  not  be  per- 
mitted to  occupy  inconsistent  relations;  he 
cannot,  for  instance,  set  up  the  tax  title 
for  the  purpose  of  claiming  improvements 
under  the  occupying  claimant's  law,  and, 
at  the  same  time,  justify  his  occupancy 
upon  other  grounds,  for  the  purpose  of 
avoiding  liability  for   rents  and  profits.  >* 

So,  a  grantor  who  remains  in  possession 
in  subordination  to  the  rights  of  the  grantee 
does  not,  by  the  mere  recording  of  a  tax 
deed  obtained  during  such  occupancy,  make 
such  an  assertion  of  an  independent  and 
hostile  title  as  will  entitle  him  to  improve- 
ments when  the  tax  deed  is  held  invalid; 
and  to  entitle  him  thereto,  he  should  have 
expressly  asserted  an  adverse  holding  un- 


der the  tax  title,  and  brought  it  home  to 
the  plaintiff.  89  And  an  occupant  of  land, 
who,  as  claimant  of  the  title,  enters  into  a 
transaction  with  a  tax-deed  purchaser,  the 
consummation  of  which  effects  a  redemp- 
tion and  a  consequexit  annulment  of  the 
sale,  and  does  not  amount  to  an  assignment 
of  a  tax  title  to  himself,  is  not  entitled, 
upon  recovery  in  ejection  against  him,  to 
compensation  for  improvements,  upon,  the 
theory  that  he  acquired  any  tax  title.  *<> 
And  a  statute  providing  for  compensation 
for  improvements  to  a  defeated  tax  pur- 
cha^r  has  been  construed  to  apply  only 
where  he  claims  under  a  tax  sale  and  deed; 
and  therefore  not  to  inure  to  the  benefit 
of  one  claiming  under  both  an  execution 
sale  and  a  tax  sale.  *i  Compensation  will 
be  denied  where  the  claimant  enters  with- 
out compliance  with  the  statutory  require- 
ment that  no  purchaser  shall  enter  within 
a  certain  time  after  he  has  given  notice  to 
the  party  in  interest, «  although,  as  has 
been  seen  (see  note  22),  this  fact  does  not 
necessarily  negative  good  faith.  The  entry 
need  not  be  made  by  the  claimant  himself, 
for  possession  through  a  tenant  is  suffi- 
cient. SS  But  compensation  will  not  be 
awarded  for  improvements  made  before  the 
acquisition  of  the  tax  deed,  M  nor  for  those 
placed  upon  the  land  after  notice  of  facts 


acting  in  good  faith  and  under  color  of 
title,  actual  knowledge  of  the  defective- 
ness of  the  title  is  the  criterion  for  determ- 
ining the  right  to  invoke  the  statute,  and 
that  where  there  was  no  actual  knowledge 
of  the  defects  in  the  title,  the  claimant  is 
entitled  to  be  reimbursed,  although  the 
deed  is  void  upon  its  face.  This  case  was 
followed  in  Meadows  v.  Osterkamp,  13  S. 
D.  671,  83  N.  W.  624. 

88  So  held  in  a  case  declaring  the  question 
to  have  been  considered  by  the  bench  and 
bar  as  enveloped  in  considerable  obscurity 
until  a  decision  of  the  highest  court  of 
the  state  declared  such  deeds  void  upon 
their  face.     Smith  v.  Smith,  15  Kan.  290. 

S7  Wederstrandt  v.  Freyhan,  34  La.  Ann. 
706. 

s*Thus,  if  the  occupant  of  land  belong- 
ing to  his  mother,  under  a  contract  to  sup- 
port her,  in  consideration  of  rents  and  prof- 
its, avails  himself  of  that  relation  to  avoid 
accounting  for  the  rents  and  profits  to  the 
mother's  judgment  creditors,  he  cannot 
charge  creditors  with  the  value  of  improve- 
ments made  by  him  in  reliance  upon  an 
invalid  tax  deed  acquired  by  him  while  in 
possession  under  the  contract.  Allen  v. 
Russell,  69  Ohio  St.  137,  52  N.  E.  121. 
Although  it  appeared  in  this  case  that, 
ander  the  contract  with  his  mother,  the 
son  was  under  no  obligations  to  pay  taxes, 
and  therefore  their  nonpayment  should  not 
be  attributed  to  any  default  on  his  part, 
the  court  apparently  regarded  this  fact  as 
having  no  bearing  upon  the  feature  of  the 
case  to  which  allusion  has  just  been  made. 
34  L.R.A.(N.S.) 


wPaldi  V.  Paldi,  84  Mich.  346,  47  N. 
W.  610. 

SO  A  person  claiming  title  to  land  by 
warrant  and  survey  is  not  entitled  to  com- 
pensation for  improvements,  upon  the 
theory  that  he  acquired  a  tax  title,  where 
the  transaction  in  respect  of  such  tax  title, 
instead  of  being  a  purchase  from  the  vendee 
of  the  county  treasurer,  was  in  the  form 
of  payment  of  money  to  the  county  treas- 
urer, thus  effecting  a  redemption,  and  an- 
nulling the  sale.  Orr  v.  Cunningham,  4 
Watts  k  S.  294. 

«iKing  V.  Harrington,  18  Mich.  213; 
Sands  v.  Davis,  40  Mich.  14.  But  it  was 
held  in  Tinnin  v.  Brown,  —  Miss.  — ,  63 
So.  780,  that  where  the  plaintiff  and  the 
unsuccessful  defendant  in  ejectment  claimed 
the  land  through  a  common  grantor,  but 
the  defendant  claimed  chiefly  under  a  quit- 
claim deed  from  a  tax-sale  purchaser,  with- 
out notice,  actual  or  constructive,  of  the 
making  of  a  prior  deed  by  the  latter,  the 
defendant  was  entitled  to  be  reimbursed 
for  improvements. 

MCorrigan  v.  Davis,  126  Mich.  126, 
83  N.  W.  1020;  Cook  I^nd,  Constr.  ft 
Producing  Co.  v.  McDonald,  156  Mich.  176, 
118  N.  W.  959. 

S8  Standifer  v.  Morris,  25  Okla.  802,  108 
Pac.  413. 

84  Jacks  V.  Dyer,  31  Ark.  334.  And  a 
purchaser  from  the  grantee  in  a  tax  deed, 
who  goes  into  possession  and  makes  im- 
provements, cannot  rely  upon  a  tax  deed 
acquired  by  him  subsequently  to  the  mak- 
ing of  the  improvements,  for  the  purpose  of 
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which  invalidate  the  tax  title.  U  Nor  is 
one  who  unsuccessfully  claims  land  under 
a  quitclaim  deed  from  a  tax -sale  purchaser 
entitled  to  be  compensated  for  improve- 
ments made  before  acquiring  the  quitclaim 
deed.86  And  no  claim  for  improvements 
made  during  occupation  under  a  tax-sale 
certificate,  and  before  the  expiration  of  the 
period  of  redemption,  can  be  allowed,  where 
the  statute  provides  for  compensation  for 
improvements  made  by  perso^  holding  un- 
der color  of  title.  S7 

Section  3  of  the  Pennsylvania  act  of  April 
3,  1804,  S8  was  held,  in  an  early  decision, '^ 
to  apply  to  all  tax-sale  purchasers,  and  not 

invoking  the  occupying  claimant's  act. 
Uhl  V.  Grissom,  12  Okla.  3?2,  72  Pac.  372. 

S6  Hilgenberg  v.  Rhodes,  111  Ind.  167,  12 
N.  £.  149. 

SO  Wheeler  v.  Merriman,  30  Minn.  372, 
15  N.  W.  666. 

VTMcLellan  v.  Omodt,  37  Minn.  157,  33 
N.  W.  326. 

SSThis  section,  "directing  the  mode  of 
selling  unseated  lands  for  taxes,"  provided 
that  "no  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unless  the  same 
be  brought  within  five  years  after  the  sale 
thereof  for  taxes,  as  aforesaid:  provided 
always  that  where  the  owner  or  owners  of 
such  land,  sold  as  aforesaid,  shall,  at  the 
time  of  such  sale,  by  minor  or  minors,  or 
insane,  and  residing  within  the  United 
States,  five  years  auer  such  disability  is 
removed  shall  be  allowed  such  person  or 
persons,  their  heirs  or  legal  representa- 
tives, to  bring  their  suit  or  action  for  re- 
covery of  the  lands  so  sold;  but  where  the 
recovery  is  effected  in  such  case,  the  value 
of  the  improvements  made  on  the  lands  so 
sold,  after  the  sale  thereof,  shall  be  ascer- 
tained by  the  jury  trying  the  action  for  re- 
covery, and  paid  by  the  person  or  persons 
recovering  the  same  before  he,  she,  or  they 
shall  obtain  possession  of  the  lands  so  re- 
covered." 

M  Creigh  v.  Wilson,  1  Serg.  &  R.  38.  In 
Gilmore  v.  Thompson,  3  Watts,  106,  it  was 
said  that  the  provision  of  the  act  of  1804 
"was  repeated  in  the  act  of  1815,  when  the 
legislature  narrowed  the  ground  of  re- 
covery to  cases  where  the  tax  had  been 
paid  previously  to  the  sale,  or  subsequently 
b^  redemption."  And  the  court  held  that 
since  the  provision  for  compensation  should 
be  as  broad  under  either  act  as  the  right 
of  recovery,  which  was  put,  by  the  act  of 
1815,  on  the  same  footing,  whether  it  rested 
on  previous  or  subsequent  payment  of  the 
taxes,  the  act  should  be  construed  to  give 
a  right  to  compensation  wherever  there  was 
a  right  of  recovery  of  the  land. 

40  A  tenant  who  is  under  no  obligation 
to  pay  taxes  on  the  leased  property,  and 
who  acquires  a  tax  deed  thereto,  good  upon 
its  face,  is  entitled  to  the  benefit  of  the 
occupying  claimant's  act;  and  although  in 
fact  the  tax  deed  was  irregularly  issued, 
and  is  invalid  as  a  conveyance  of  title,  he  1 
34  L.R.A.(N.S.) 


simply  to  such  as  were  minors  or  insane 
persons.  And  the  occupying  claimant's  act 
may  be  invoked  by  a  tenant  who  acquires  a 
tax  deed;  at  least,  where  he  was  under  no 
obligation  to  pay  taxes  himself.  40  But  a 
county  treasurer  whose  duties  require  him 
to  take  charge  of  the  sales  of  lands  for  de- 
linquent taxes  is  without  right  to  become 
a  purchaser  at  such  a  sale,  and  if  he  does, 
his  purchase  is  a  nullity,  and  he  cannot  be 
allowed  for  improvements.  41 

The  right  to  compensation  may,  in  a 
proper  case,  be  asserted  by  a  transferee  of 
the  tax-sale  purchaser,  4S  not  only  where 
the  transfer  is  made  by  quitclaim  deed,  ^ 

cannot  be  dispossessed  by  his  landlord  with- 
out being  compensated  for  lasting  and  valu- 
able improvements  which  he  made  before 
action  was  brought  against  him.  Fitch 
V.  Douglass,  76  Kan.  60,  12  L.R.A.(NJS.) 
172,  90  Pac.  769. 

*i  Clute  V.  Barron,  2  Mich.  192. 

^A  tax-sale  purchaser  or  his  grantee  is 
within  the  operation  of  a  statute  provid- 
ing that,  in  all  cases  where  any  person 
claims  title  to  real  estate  for  which  he  can 
show  a  plain  and  connected  title  in  law  or 
equity,  derived  from  the  records  of  some 
public  office  or  from  the  state,  or  derived 
from  any  such  person  bv  deed,  he  shall  not 
be  evicted  until  paid  tne  value  of  lasting 
and  valuable  improvements.  Page  v.  Davis, 
26  Neb.  670,  42  N.  W.  875.  There  was  a 
proviso  in  this  act  declaring  that  its  ap- 
plication was  limited  to  those  cases  where 
the  title  should  be  derived  from  some  source 
other  than  that  which  comes  from  "such 
tax  titles,  tax  certificates,  tax  receipts,  or 
the  payment  of  taxes  by  any  person  claim- 
ing any  interest"  by  reason  of  such  tax 
deeds,  etc.,  but  the  court  held  that  there 
was  nothing  in  the  statute  to  which  the 
words  "such  tax  titles"  and  "such  tax 
deeds"  related,  and  that  since  they  oc- 
curred alone  in  the  proviso,  they  could  not 
be  deemed  to  negative  the  right  of  a  tax- 
deed  purchaser  or  his  grantee  to  invoke  the 
provisions  of  the  act,  the  court  saying  that 
if  the  legislature  had  intended  to  exclude 
all  tax  deeds  and  tax  titles,  it  would  have 
done  so  in  plain  and  unequivocal  language. 
This  case  was  followed  in  Bresee  v.  Par- 
sons, 87  Neb.  327,  127  N.  W.  123. 

And  the  grantee  of  the  grantee  of  a  tax 
purchaser  is  the  latter's  assignee  within 
the  meaning  of  an  act  declaring  that  the 
purchaser  in  good  faith  at  any  tax  sale 
made  by  a  proper  person  or  officer  has  color 
of  title,  whether  such  person  or  officer  had 
sufficient  authority  to  sell  or  not,  unless 
such  want  of  authority  was  known  to  the 
purchaser  at  the  time  of  the  sale;  and  that 
the  rights  of  such  person  are  passed  to 
his  assignee.  Childs  v.  Shower,  18  Iowa, 
261. 

40  A  quitclaim  deed  expressly  intended  to 
convey  "only  my  title  to  said  land  acquired 
by  the  purchase  of  the  same  for  taxes," 
although  constituting  actual  notice  to  the 
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but  even  where  possession  is  taken  under  a 
parol  contract  of  sale,  accompanied  by  pay- 
ment of  the  consideration ;  ^^  and  an  as- 
signment by  a  county  auditor  of  lands  bid 
in  for  the  state  at  a  tax  sale  is  an  "official 
deed/'  entitling  the  assignee  to  invoke  the 
occupying  claimant's  act.  ^^  Ordinarily  the 
purchaser's  grantee  stands  upon  the  same 
fboting  as  the  purchaser  himself,  ^8  and 
does  not  occupy  a  better  position  in  regard 
to  the  improvements  made  by  his  grantor 
than  the  latter  himself  occupied.  ^7  So, 
where  the  claim  for  improvements  is  made 
by  the  grantee  of  the  party  who  made  them, 
the  material  inquiry  is  not  as  to  the  stand- 
ing of  the  grantee  when  he  purclmsed  the 
land,  but  of  the  grantor  at  the  time  of  mak- 
ing the  improvements.  4>  And  the  mort^ 
gagee  of  a  holder  under  a  void  tax  deed  may 
claim  the  benefit  of  the  occupying  claim- 
ant's ac^  in  respect  of  improvements  for 
which  the  mortgagor  could  have  claimed 
compensation;  at  least,  where,  upon  a  fore- 
closure of  the  mortgage,  such  an  adjustment 
is  equitable.^ 

The  party  purchasing  under  a  tax  sale 
must,  as  between  himself  and  the  owner  of 
other  lands,  be  bound  at  his  peril  to  take 
notice  of  the  description  in  his  own  deed, 
and  to  know  what  land,  if  any,  it  describes, 


and  whether  it  sufficiently  describes  any; 
and  if  he  makes  a  mistake,  and  goes  upon 
the  land  of  another  instead  of  that  described 
in  his  deed,  it  is  certainly  more  equitable 
that  those  claiming  under  him  shall  bear 
the  consequences  of  the  mistake,  than  that 
the  real  owner  of  the  land  be  charged  with 
improvements.  ><>  Where  the  tax  sale  is 
void  as  to  certain  undivided  interests,  and 
valid  as  to  others,  the  tax  purchaser  is  en- 
titled to  resort  to  the  former  only  for  the 
value  of  such  improvements  as  were  neces- 
sary to  preserve  and  protect  the  property.  <^i 
Compensation  may  be  exacted  from  the 
owner  of  land  who  stands  by  and  allows 
improvements  to  be  made,  without  assert- 
'ing  his  claim  to  the  property.  M  And 
where  an  adverse  claimant  against  whom 
the  occupying  claimant's  act  cannot  be  in- 
voked brings  a  tax-deed  purchaser  into  equi- 
ty, and  requires  him  to  exhibit  the  charac- 
ter of  his  claim,  the  court  will  allow  the 
latter  compensation  for  his  improvements, 
where  justice  so  requires.  W  So,  the  occupy- 
ing claimant's  right  to  compensation  will  be 
declared  a  lien  superior  to  that  of  a  previ- 
ous mortgage,  in  proceedings  to  foreclose 
the  same,  in  which  he  is  made  a  party  de- 
fendant, M  unless  he  had  knowledge  of  the 
existence  of  the  mortgage;  M  and  the  claim- 


grantee  that  he  was  setting  no  better  title 
than  was  acquired  by  the  purchase  for 
taxes,  does  not  constitute  actual  notice  that 
the  tax  title  was  invalid,  so  as  to  take  the 
quitclaim  deed  from  the  category  of  color 
of  title,  and  thus  disentitle  one  claiming 
thereunder  to  compensation  for  improve- 
ments. Wheeler  v.  Merriman,  30  Minn. 
372,  15  N.  W.  665,  and  see  notes  31  and 
36. 

MUhl  V.  Grissom,  12  Okla.  322,  72  Pac. 
372. 

46  Everett  ▼.  Boyington,  29  Minn.  264,  13 
N.  W.  45;  Pfeiferle  v.  Wieland,  55  Minn. 
202,  56  N.  W.  824. 

46  Lambertson  v.  Hogan,  2  Pa.  St.  22. 

47  Wheeler  v.  Merriman,  30  Minn.  372, 
15  N.  W.  685. 

46  Ibid. 

46  Thus,  the  mortgagee  in  a  mortgage 
executed  by  a  holder  under  a  void  t^ 
deed,  for  money  which  he  expended  in  mak- 
ing improvements  upon  the  land,  is,  upon 
foreclosure,  entitled  to  the  benefit  of  the 
occupying  claimant's  act  as  against  one 
who,  as  tenant,  and  after  the  execution  of 
the  mortgage,  secured  a  deed  from  the  hold- 
er of  the  legal  title,  and  purchased  the 
mortgagor's  equity  for  a  nominal  sum. 
Standifer  ▼.  Morris,  25  Okla.  802,  108  Pac. 
413.  The  court  said  in  this  case  that 
the  beneficent  principles  of  equity  were 
broad  enough  to  protect  the  mortgagee 
against  the  injustice  that  would  otlierwise 
result,  even  without  the  aid  of  the  oc- 
cupying claimant's  act. 

60  King  V.  Potter,  18  Mich.  134. 
34  L.KA.(N.S.) 


61  Hatcher  v.  Howes,  138  Ky.  464,  128 
S.  W.  335. 

66  Although  a  tax-sale  certificate  is  in- 
operative for  failure  to  give  notice  of  the 
expiration  of  the  period  for  redemption, 
as  required  by  law,  the  grantee  of  the  tax- 
sale  purchaser,  who,  in  ^food  faith,  goes 
upon  the  land  and  makes  improvements,  is 
entitled  to  be  allowed  their  value  if  the 
true  owner,  having  notice,  stands  by  and 
suiTers  such  improvements  to  be  made  by 
the  occupant  without  disclosing  or  assert- 
ing his  claim.  Jewell  v.  Truhn,  38  Minn. 
433,  38  N.  W.  106. 

63  For,  supposing  that  the  occupying 
claimant's  law  is  not  applicable  as  against 
a  prior  mortgagee  seeking  to  foreclose  his 
mortgage,  where  he  brings  a  subsequent  tax 
purchaser  into  the  proceedings  as  a  de- 
lendant,  he  will  be  required  to  do  equity  by 
paying  the  latter  his  just  claim  for  im- 
provements. Mercer  v.  Justice,  63  Kan. 
225,  65  Pac.  219. 

64  Thus,  one  who  has  taken  possession 
of  mortgaged  premises  under  a  tax  deed 
good  on  its  face,  but  void  for  irregularity, 
and  has  made  valuable  and  lasting  im- 
provements, is  entitled  to  a  judgment  for 
the  value  of  those  improvements,  as  against 
the  mortgagee;  and  he  has  a  lien  on  the 

fjroperty  for  their  value,  superior  to  the 
ien  of  the  mortgage,  and  is  entitled  to  a 
decree,  in  order  to  enforce  such  lien,  tliat 
he  shall  not  be  evicted  until  such  lien  be 
paid  in  full.    Ibid. 

66  Where  the  tax  purchaser  places  im- 
provements upon  the  land,  with  knowledge 
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ant's  ri|^ht  to  compensation  is  not  affected 
by  the  fact  that  the  foreclosure  decree  does 
not  award  possession.  B8 

■ 

Nature  of  infirmity  of  title. 

To  disentitle  the  claimant  to  compensa- 
tion, something  must  be  shown  besides  mere 
irregularities  preceding  or  attending  the 
sale ;  B7  such  as,  for  instance,  noncompliance 
with  requirements  in  listing  the  property,  W 
or  invalid  service  of  process  upon  the  tax 
debtor.  ^  And  one  is  not  a  trespasser  in 
taking  possession  after  the  delivery  of  a 
tax  deed  which  is  void  for  want  of  precept 
or  judgment  in  the  proceedings  for  sale,  and 
he  should  be  compensated  for  reasonable  and 
beneficial  improvements;  at  least,  where  he 
is  required  to  account  to  the  owner  for  rents 
and  profits.  ^  Where  the  preliminary  as- 
sessment is  apparently  an  attempted  com- 
pliance with  law,  and  although,  when  tested 


by  the  scrutiny  of  judicial  investigation,  its 
imperfections  to  the  legal  mind  may  be  suf- 
ficiently manifest,  but  those  unskilled  in 
legal  matters  may  have  deemed  it,  on  in- 
spection, a  sufficient  compliance  with  law, 
the  holder  should,  if  he  makes  improvements 
in  good  faith  and  in  reliance  upon  the  title, 
be  permitted  to  assert  a  claim  for  compensa- 
tion. W  For,  if  the  tax  is  a  just  one, — if  it 
is  a  tax  against  which  a  court  of  equity 
would  refuse  to  relieve, — ^then,  although  ir- 
regularities may  have  intervened  in  assess- 
ing it,  it  is  "lawfully  assessed"  within  the 
meaning  of  a  statute  authorizing  recovery 
for  improvements  by  one  unsuccessfully  de- 
fending ejectment  under  a  deed  based  upon 
a  sale  for  taxes  lawfully  assessed,  ^  although 
such  a  statute  cannot  be  invoked  where  the 
tax  deed  has  been  adjudged  void  by  reasons 
going  to  the  groundwork  of  the  assess- 
ment. €3  And  although  the  sale  must  be 
held  a  nullity  for  want  of  compliance  with 


of  the  existence  of  a  previous  mortgage 
thereon,  he  has,  as  against  the  mortgagee, 
no  greater  rights  than  the  mortgagor  would 
have  had;  and  since  the  mor^agor  upon 
foreclosure  would  not  have  been  entitled 
to  reimbursement  for  improvements,  the 
tax  purchaser  cannot,  after  a  decree  determ- 
ining the  nullity  of  the  tax  sale,  and  sub- 
jecting the  land  to  the  satisfaction  of  the 
lien,  be  entitled,  as  against  the  mortgagee, 
to  hold  the  land  until  reimbursed  by  the 
mortgagor  for  improvements.-  Payne  v. 
Anderson,  35  La.  Ann.  077. 

68  The  right  of  a  tax-deed  purchaser  to 
invoke,  in  proceedings  to  foreclose  a  prior 
mortgage,  to  which  he  is  made  a  party  de- 
fendant, the  provisions  of  the  statute  pro- 
viding that  no  occupying  claimant  under 
a  tax  sale  shall  be  evicted  or  thrown  out 
of  possession  by  an  adverse  claimant  un- 
til the  former  shall  be  paid  the  full  value 
of  lasting  and  valuable  improvements,  is 
not  affected  by  the  fact  that  the  decree  in 
'  the  foreclosure  proceedings  did  not  award 
possession  of  the  land  to  anyone,  but  sim- 
ply directed  its  sale.  Mercer  v.  Justice,  63 
Kan.  226,  65  Pac.  219. 

57  Hamilton  v.  Steele,  —  Ky.  — ,  117  8. 
W.  378;  'Gernon  v.  Handlin,  19  La.  Ann. 
25;  Davenport  v.  Knox,  34  La.  Ann.  407; 
Uhl  V,  Grissom,  12  Okla.  322,  72  Pac.  372. 

68  Although  a  tax  title  may  be  invalid 
for  failure  to  comply  with  the  statutory 
requirements  in  respect  of  listing  the  prop- 
erty assessed,  the  purchaser  may  neverthe- 
less claim  compensation  for  improvements 
if  he  made  them  in  good  faith,  and  his  tax 
deed  is  regular  on  its  face.  House  v.  Stone, 
64  Tex.  677.  The  Texas  court  had,  in  Rob- 
son  V.  Osborn,  13  Tex.  307,  previously  de- 
clared that  a  holder  under  a  tax  deed  which 
was  invalid  for  noncompliance  with  law  in 
'  making  the  sale  could  not  claim  compensa- 
tion for  improvements,  the  doctrine  being 
applied  that  one  who  purchases  from  a  per- 
son acting  as  an  agent  constituted  by  law 
34  L.R.A.(N.S.) 


to  sell  the  land  of  another,  but  who  had  not 
the  power  to  sell,  must  look  to  the  author- 
ity of  the  agent;  and  that  if  he  either 
knew,  or,  by  the  use  of  reasonable  dili- 
gence, ought  to  have  known,  the  want  of 
power  in  the  agent,  he  could  not  be  a  pos- 
sessor in  good  faith.  This  case,  however, 
was  disapproved  in  Dorn  v.  Dunham,  24 
Tex.  366,  which,  although  not  involving  a 
tax  title,  and  not  coming  within  the  scope 
of  this  note,  contained  a  declaration  by  tne 
writer  of  the  opinion  that,  although  he 
thought  the  general  principle  applied  in 
the  Robson  Case  was  correct  in  itself,  he 
had  since  come  to  doubt  the  correctness  of 
its  application  to  that  case,  and  that  he 
thought  it  proper  to  express  this  doubt, 
in  order  that  the  case  might  not  be  thought 
to  conclude  the  question  in  any  case  there- 
after to  arise. 

68  It  seems  to  have  been  taken  for  granted 
in  o:ie  case  that  the  right  to  claim  com- 
pensation for  improvements  could  be  as- 
serted where  the  tax  title  was  invalid  by 
reason  of  void  service  of  process  by  publi- 
cation upon  a  nonresident  tax  debtor,  in 
proceedings  tp  foreclose  a  delinquent  tax 
certificate.  Hembree  v.  McFarland,  55 
Wash.   605,   104  Pac.   837. 

80Gilbreath  v.  Dilday,  152  111.  207,  38 
N.  E.  572. 

81  House  V.  Stone,  64  Tex.  677. 

88  Thus,  although  a  tax  deed  may  be  de- 
fective by  reason  of  the  omission  from  the 
assessment  roll  of  the  name  of  the  owner, 
or  the  word  "unknown,"  yet,  where  the  land 
was  subject  to  taxation,  and  no  complaint 
is  made  that  it  was  assessed  too  high,  and 
it  is  reasonable  and  just  that  the  person 
assessed  should  pay  the  tax  notwithstand- 
ing the  alleged  irregularity,  the  require- 
ment that  the  property  be  lawfully  as- 
sessed is  deemed  to  have  been  complied 
with.     Oberich  v.  Oilman,  31  Wis.  495. 

88  Zwietusch  v.  Watkins,  61  Wis.  615,  21 
N.  W.  821. 
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essential  requirements,  yet  where  if  is  made 
by  competent  aiithority,  and  the  defects  a^e 
not  patent  upon  the  face  of  the  tax  deed,  the 
purchaser,  if  he  takes  in  good  faith,  is  en- 
titled to  he  reimbursed  for  useful  improve- 
ments. M  Hence,  failure  of  the  officer  to  file 
a  report  of  the  tax  sale,  86  or  even  his  want 
of  authority  to  make  the  sale,  ^^  does  not, 
of  itself,  defeat  the  right  to  compensation. 
Nor  will  this  right  be  denied  because  the 
land  was  specially  exempt,  ^  or  not  subject 
to  taxation,  because  held  for  school   pur- 


poses, ^'S  although  it  seems  that  compensa- 
tion will  not  be  allowed  where  the  nontaxa- 
bility  is  due  to  the  fact  that  title  was  in 
the  Federal  government.  69 

A  purchaser  at  a  sale  of  land  as  unseated 
for  taxes  is  not,  upon  recovery  in  ejectment 
against  him,  entitled  to  compensation  for 
improvements,  where  he  took  possession 
with  knowledge  that  the  lands  were  seated 
at  the  time  they  were  taxed ;  70  for  if  the 
purchaser  knew,  or  ought  to  have  known, 
from  marks  upon  the  ground  or  otherwise. 


M  Hickman  v.  Dawson,  35  La.  Ann.  1086. 
Whether  the  deed  is  valid  upon  its  face, 
so  as  to  justify  the  holder  thereunder  in 
making  improvements,  can  best  be  deter- 
mined by  testing  the  deed  by  reference  to  the 
authority  recited  in  it  for  its  execution,  in 
connection  with  the  act  giving  the  officer 
the  power  to  make  it.  When  the  recitals 
in  tn«  deed  indicate  the  proper  exercise  of 
the  power  granted  in  the  manner  required 
by  law,  it  is  prima  facie  valid,  and  it  is 
not. necessary  that  it  be  sufficient  to  with- 
stand all  evidence  brought  against  it  to 
show  that  it  is  bad,  it  merely  being  neces- 
sary that  it  appear  good  upon  its  face. 
Silver  Queen  Min.  Co.  v.  Crocker,  8  Ariz. 
397,  78  Pac  479. 

MIn  one  case,  the  right  to  invoke  a 
statute  providing  that  a  dispossessed  tax 
purchaser  shall  have  a  lien  on  the  lands 
for  improvements,  and  may  enforce  the  same 
by  a  bill  in  equity,  was  upheld  where  the 
deed  was  void  by  reason  of  the  failure  of 
the  treasurer  to  file  a  report  of  the  sale, 
the  improvements  having  been  made  in  good 
faith.  Croskery  v.  Busch,  116  Mich.  288, 
74  N.  W.  464. 

M  Under  a  statute  providing  that  the  pur- 
chaser in  good  faith  at  any  tax  sale  made 
by  the  proper  person  or  officer  has  color  of 
title,  wheuier  such  person  or  officer  had 
sufficient  authority  to  sell  or  not,  unless 
the  want  of  authority  was  known  to  the 
purchaser  at  the  time  of  the  sale,  the  pur- 
chaser will  be  deemed  to  have  acted  in 
good  faith  unless  the  contrary  is  made  to 
appear.  And  where  the  tax  deed  is  made 
"m  due  form,"  and  it  is  not  shown  that  the 
purchaser  had  any  knowledge '  of  the  ab- 
sence of  authority  for  the  sale,  he  will  be 
awarded  the  value  of  improvements  upon 
the  successful  institution  of  ejectment 
against  him.  Fish  v.  Blasser,  146  Ind. 
186,  45  N.  £.  63. 

«T  Coney  v.  Owen,  6  Watts,  435,  holding 
that  the  value  of  improvements  could,  un- 
der §  3  of  the  act  of  1804,  set  out  in  note 
38,  be  claimed  by  the  purchaser  of  unseated 
land  at  a  sale  for  taxes,  which,  because  of 
its  being  owned  by  a  soldier,  was  by  stat- 
ute exempt  from  taxation  during  his  owner- 
ship, where  the  circumstances  were  such  as 
not  to  charge  the  purchaser  with  notice  that 
the  land  was  exempt,  the  court  saying  that 
the  owner  ought  not,  for  conscience  sake, 
to  recover  the  uncompensated  improve- 
ments of  an  occupant  ignorant  of  every 
title  but  his  own.  The  result  in  this  case 
34  L.R,A.(N.S.) 


was  followed  in  Steele  v.  Spruance,  22  Pa. 
256. 

OS  The  tax-sale  purchaser  of  land  is  en- 
titled to  compensation  for  improvements 
placed  thereon  by  him  in  the  belief  that  he 
was  the  owner,  notwithstanding  the  tax 
title  was  void  because  the  lands,  when  as- 
sessed, were  school  lands,  and  not  taxable. 
Edwards  v.  Butler,  94  Miss.  678,  47  So. 
801. 

00  This  being  so,  the  occupant  of  land 
under  a  deed  by  the  state  land  commis- 
sioner of  land  declared  forfeited  to  the 
state  under  an  overdue  tax  decree  rendered 
after  the  land  had  been  selected  by  a  rail- 
road company  as  inuring  to  it  under  a 
railroad  land  grant  of  Congress  is  not  en- 
titled to  recover  the  value  of  improvements 
placed  upon  the  land,  from  one  who  subse- 
quently took  as  grantee  from  the  state 
after  the  Federal  land  office  had  rejected 
the  selection  by  the  railroad  company;  and 
certified  the  land  to  the  state  land  com- 
missioner, a  patent  being  subsequently  is- 
sued to  the  state.  Brinneman  v.  Scholem, 
95  Ark.  65,  128  S.  W.  584.  But  in  Neis- 
wanger,  v.  Gwynne,  13  Ohio,  74,  declaring 
that  the  legal  title  of  a  patentee  is  not  af- 
fected by  a  sale  for  taxes  before  the  patent 
issued,  it  was  nevertheless  held  that  one 
claiming  by  virtue  of  such  a  tax  sale  was 
entitled  to  compensation  for  improvements, 
imder  the  occupying  claimant's  law. 

70  Miller  v.  Keene,  5  Watts,  348;  Hock- 
enbury  v.  Snyder,  2  Watts  &,  S.  240  (see 
notes  38  and  39).  Indeed,  it  was  declared 
by  the  Pennsylvania  courts  that  in  no  case 
whatever  was  the  purchaser  entitled  to 
compensation  for  improvements  on  land  sold 
as  unseated  for  taxes,  where  it  was  in  fact 
seated  at  the  time  of  the  assessment  and 
sale,  and  this,  it  seems,  irrespective  of  any 
actual  notice  that  the  lands  were  seated. 
Cranmer  v.  Hall,  4  Watts  &  8.  36,  which 
follows  McKee  v.  Lamberton,  2  Watts  &  S. 
107  (holding,  further,  that  the  transferee 
of  such  purchaser  is  in  no  better  position 
in  this  respect  than  the  purchaser  himself). 
The  theory  of  the  court  in  the  latter  case 
was  that  the  statute  authorized  the  sale 
only  of  unseated  land,  and  that  therefore, 
the  sale  of  seated  land  was  entirely  unau- 
thorized and  void;  and  that  (although  the 
court  does  not  say  so  in  express  words) 
the  purchaser  at  such  a  sale  did  not  ac- 
quire color  of  title  sufficient  to  constitute 
the  foundation  of  a  claim  for  improve- 
ments.   But  it  was  held  in  a  later  decision 
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that  it  was  a  seated  tract,  he  will  be  deemed 
to  have  acted  with  bad  faith.  71  And  to  sat- 
isfy the  requirement  of  good  faith,  it  is  not 
sufficient  that  a  claimant  under  a  tax  title 
which  is  void  by  reason  of  the  tax  having 
been  assessed  in  the  name  of  a  person  who 
was  not  the  owner  "considered"  such  person 
the  owner  of  the  latid.  7S  In  such  circum- 
stances, the  claimant  has  been  regarded  as  a 
mere  trespasser;  7S  and  where  the  tax  title 
is  void  under  circumstances  rendering  one 
claiming  thereunder  an  intruder,  he  should 
not  be  allowed  for  improvements.  74  But  if 
the  improvements  are  made  in  good  faith, 
the  purchaser  will  be  entitled  to  recover 
their  value,  although  the  person  in  whose 
name  the  assessment  was  made  was  not  the 
owner  of  the  property,  W  or  the  assess- 
ment waB  against  an  "unknown"  owner.  76 
Indeed,  it  seems  that  the  occupying  claimant 
will  not  be  denied  compensation  merely  be- 
cause the  tax  was,  in  fact,  duly  paid.  77 
And  where,  through  the  assessor's  error,  a 
landowner  is  assessed  upon  property  which 
he  does  not  own,  and  he  pays  the  tax,  and 
land  which  he  does  own  is  assessed  in  the 
name  of  an  unknown  owner,  and  sold  for 
taxes,  the  purchaser  who  places  improve- 
ments thereon  in  good  faith  will  b«  entitled 
to  reimbursement  when  the  title  is  decreed 
to  be  in  the  original  owner.  78  go,  although 
the  obligation  of  a  tax  is  discharged  when 
it  is  paid  by  one  of  two  persons  in  whose 
names  the  land  is,  through  accident,  doubly 
assessed,  a  person  who  purchases  at  a  sale 
for  the  taxes  assessed  in  the  name  of  one, 
without  knowledge  of  the  double  assessment, 
and  payment  in  the  name  of  the  other,  is, 


upon  the  successful  institution  of  ejectment 
against  him,  entitled  to  claim  for  improve- 
ments. 79 

A  tax  certificate  never  becomes  operative 
so  as  to  authorize  possession  thereunder 
where  no  notice  of  the  expiration  of  the 
period  of  redemption  is  served,  as  required 
by  law;  ^^  and  a  notice  to  redeem  is  void 
where  it  does  not  show  the  state  and 
county  in  which  the  land  is  situated;  and 
when  the  purchaser  takes  possession  there- 
after, he  becomes  a  trespasser,  and  is  en- 
titled to  no  compensation  for  improve- 
ments. SI  But,  although  a  tax  deed  may 
be  set  aside  for  a  violation  of  the  statu- 
tory provision  that  it  shall  not  be  is- 
sued by  the  tax  collector  until  after  the 
purchaser  shall  have  filed  an  affidavit  that 
notice  of  the  application  for  the  deed  was 
served  upon  the  tax  debtor,  as  required  by 
law,  the  deed  is  nevertheless  valid  upon  its 
face,  so  as  to  justify  a  holder  thereunder  in 
making  improvements,  where  it  contains  a 
recital    that   such    affidavit   was    filed.  <> 

A  tax  deed,  although  void  for  failure  to 
recite  the  place  of  sale,  constitutes  color  of 
title,  under^  which  compensation  may  be 
claimed  for  improvements.  *  And  the  omis- 
sion of  the  treasurer  to  affix  his  signature 
to  a  deed  at  the  proper  place  was  held  not 
to  be  such  a  defect  as  would  deprive  the  pur- 
chaser of  compensation  f6r  improvements 
made  on  the  faith  of  his  title,  where  he  af- 
fixed it  to  the  receipt  for  taxes  and  costs,  and 
to  the  bond  for  the  surplus  purchase  money, 
and  acknowledged  the  deed  in  open  court, 
the  acknowledgment  being  duly  certified  on 
the  deed  and  entered  on  the  court  records.  ^ 


that  under  the  act  of  Apr.  12,  1842,  the 
purchaser  was  entitled  to  compensation  for 
improvements  unless  he  made  them  with 
knowledge  that  the  lot  was  seated.  Lynch 
V.  Brudie,  63  Pa.  206  (the  opinion  does 
not  show  the  language  of  the  statute). 

7lLambertson  v.  Hogan,  2  Pa.  St.  22. 

78  And  this,  even  if  it  should  also  appear 
that  the  person  in  whose  name  the  tax  was 
erroneously  assessed  was  in  possession  of 
the  land,  and  had  rendered  it  for  taxes. 
Mumme  v.  McCloskey,  28  Tex.  Civ.  App. 
83,  66  S.  W.  853. 

78  Mumme  v.  McCloskey,  28  Tex.  Civ. 
App.  83,  66  S.  W.  853. 

74  Cook  V.  Bertram,  86  Mich.  356,  49  N. 
W.  42. 

78Bartley  v.  Sallier,  118  La.  93,  42  So. 
657. 

76  Franklin  v.  Campbell,  5  Tex.  Civ.  App. 
174,  23  S.  W.   1003. 

77  McCann  v.  Smith,  65  Ark.  305,  46  S.  W. 
1057,  holding  that  a  statute  providing  that 
if  the  owner  of  lands  forfeited  to  the  state 
for  the  nonpayment  of  taxes  shall  obtain 
a  judgment  for  the  recovery  thereof  against 
one  holding  under  a  donation  deed  from 
the  state,  he  shall  be  required  to  pay  the 
latter  the  value  of  all  improvements  made 
34  L.R.A.(N.S.) 


thereon  after  the  expiration  of  the  period 
for  redemption  of  land  sold  for  taxes,  did 
not  make  color  of  title  a  condition  to  this 
right  of  compensation,  but  was  intended  to 
protect  those  making  improvements  on  such 
lands  in  good  faith,  by  securing  to  them 
such  compensation;  and  that  therefore,  one 
holding  under  'a  donation  deed  from  the 
state  was  entitled,  upon  the  rendition  of  a 
judgment  against  him  in  favor  of  the  own- 
er for  the  possession  of  the  same,  to  re- 
cover for  improvements  made  after  the  cer- 
tificate of  donation  was  issued  to  him  by 
the  state,  and  before  the  deed  was  executed, 
notwithstanding  the  taxes  for  which  the 
land  was  forfeited  had  been  paid. 

78  Page  V.  Kidd,  121  La.  2,  46  So.  35. 

79Gilmore  v.  Thompson,  3  Watts,   106. 

«0  Jewell  V.  Truhn,  38  Minn.  433,  38  N. 
W.   106. 

81  Morrison  T.  Semer,  164  Mich.  208, 
129  N.  W.  1. 

88  Silver  Queen  Min.  Co.  ▼.  Crocker,  8 
Ariz.  397,  76  Pac.  479.  And  see  also  notes 
22  and  32. 

88  Towle  v.  Holt,  14  Neb.  221,  16  N.  W. 
203. 

84  Liggett  y.  Long,  19  Pa.  499, 
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But  a  deed  by  the  county  auditor  of  land 
forfeited  to  the  state  for  want  of  bidders 
as  a  tax  sale  is  not  regular  upon  its  face,  so 
as  to  serve  as  a  foundation  for  the  applica- 
tion of  the  occupying  claimant's  act,  where 
it  fails  to  disclose  authority  in  the  county 
treasurer  to  make  the  sale.  ^ 

Compensation  cannot  be  claimed  under  a 
tax  deed,  where  it  is  void  on  its  face  for 
want  of  description,  88  nor  where  the  desig- 
nation or  description  is  such  that  the  land 
intended  to  be  conveyed  cannot  be  identi- 
fied. 87  But  insufficient  description  is  not 
necessarily  fatal.  88  If  it  is  not  so  defective 
as  to  make  the  holder  of  it  guilty  of  fraud 
by  pretending  to  hold  under  it,  and  making 
improvements  on  his  holding,  he  will  be  held 
entitled  to  the  benefit  of  the  occupying 
claimant  act.  88  A  statute  authorizing  com- 
pensation in  case  the  tax  sale  should  be  in- 
valid "by  reason  of  uncertain  or  insufficient 
designation  or  description  of  the  lands  as- 
sessed" has  been  held  to  indicate  the  legis- 
lative mind  to  be  that  a  claimant  should  be 
compensated  in  an  honest  case  not  falling 
within  the  terms  of  the  act.  90  But,  to  sus- 
tain a  claim  under  the  act  itself,  the  title 
must  be  invalid  upon  the  prescribed 
ground;  *l  as,  for  instance,  where  a  lot  is 
designated  by  the  wrong  number.  8S 

L.  A.  W. 

8»0'Mulcahy  v.  Florer,  27  Minn.  449,  8 
N.  .W.  166. 

88  0umbley  v.  Busse,  11  Tex.  Civ.  App. 
319,  32  S.  W.  438. 

87Hershey  v.  Thompson,  50  Ark.  484,  8 
S    \V    689.       "^ 

88  Gibson  V.  Fields,  79  Kan.  38,  20  L.R.A. 
(N.S.)  378,  131  Am.  St.  Rep.  278,  98  Pac. 
1J12,  17  A.  &  E.  Ann.  Cas.  '405. 

89Stebbins  v.  Guthnie,  4  Kan.  353. 

M  Aston  V.  Innis,  26  Grant,  Ch.  (U.  C.) 
42,  in  which  a  tax  purchaser  unsuccess- 
fully defended  his  title  against  a  subse- 
quent bona  fide  transferee  of  the  owner. 

91  Edinburgh  Life  Assur.  Co.  v.  Ferguson, 
32  U.  C.  Q.  B.  253. 

9t  Churcher  v.  Bates,  42  U.  C.  Q.  B.  466. 
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V. 

SCHIPPER  &  BLOCK. 

(250  111.  128,  95  N.  E.  74.) 

Judgment  —  wages  off  discharged  em- 
ployee ^  further  recovery. 

1.  Recovery  of  judgment  for  a  week's 
wages,  followed  by  its  satisfaction,  by  a 
person  wrongfully  discharged  from  service 
before  expiration  of  the  term,  is  a  bar  to 
any  further  recovery  for  the  remainder  of 
the  period  for  which  he  was  employed. 
34  L.BJL(Ni3.) 


Master  «  wrongful   discharge  of  em- 
ployee ^  remedy. 

2.  But  one  action  lies  in  case  of  the 
wrongful  discharge  of  an  employee  before 
expiration  of  the  period  for  which  he  was 
employed,  and  all  damages  must  be  recov- 
ered in  it. 

(April  19,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  Second  District, 
which  reversed  a  judgment  of  the  Circuit 
Court  for  Peoria  County,  afiirming  a  judg- 
ment of  a  justice  of  the  peace,  in  her  fa- 
vor, in  an  action  brought  to  recover  the  con- 
tract wages  alleged  to  be  due  plaintiff  be- 
cause of  her  wrongful  discharge  by  the  de- 
fendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Luther  G.  Hinckle  for  appellant. 

Messrs.  Page,  Wead,  Hunter,  &  Scul- 
ly, for  appellee: 

Where  a  servant  is  hired  for  a  fixed  pe- 
riod, and  is  discharged  without  cause  during 
the  term,  he  must  resort  to  a  special  action 
for  the  breach  of  the  special  agreement  of 
hiring.  The  servant's  damages  result  from 
a  breach  of  the  contract  in  consequence  of 
the  wrongful  dismissal.  His  remedy  is 
necessarily  for  the  recovery  of  damages,  and 
not  for  wages,  as  such. 

White  V.  Gray,  4  111.  App.  228;  Hulle  v. 
Heightman,  2  East,  145,  4  Esp.  75;  Smith 
V.  Hayward,  7  Ad.  &  El.  544,  2  Nev.  & 
P.  432,  W.  W.  &  D.  635,  7  I.  J.  Q.  B.  N. 
S.  3,  2  Jur.  232;  Archard  v.  Hornor,  3  Car. 
&  P.  349;  Hartley  v.  Harman,  11  Ad.  &.  El. 
798,  3  Perry  &,  D.  507,  9  L.  J.  Q.  B.  N.  S. 
179;  Soldiers'  Orphans'  Home  v.  Shaffer,  63 
111.  244;  Parmly  v.  Farrar,  169  111.  606,  48 
N.  E.  963;  Russell  v.  Gilmore,  54  111.  147; 
Phoenix  Mut.  Ins.  Co.  v.  Baker,  85  111.  410; 
World's  Columbian  Exposition  v.  Thomp- 
son, 57  111.  App.  606;  Bean  v.  Elton,  44  111. 
App.  442;  Higgins  v.  Lee,  16  111.  495;  Al- 
geo  y.  Algeo,  10  Serg.  &  R.  235;  Mt.  Hope 
Cemetery  Asso.  v.  Weidenmann,  139  111.  76, 

Note.  ^  The  eiTect  of  recovery  in  an  ac- 
tion brought  by  an  employee  for  a  wrong- 
ful discharge,  as  a  bar  to  a  subsequent  ac- 
tion for  wages  subsequently  accruing,  is 
treated  at  page  449  of  the  note  to  Smith  y. 
Cashie  &  C.  R.  Co.  5  L.R.A.(N.S.)  439,  on 
the  general  subject  of  the  rights  of  a  wrong- 
fully discharged  servant  to  recover  wages 
for  the  contract  period  subsequent  to  the 
discharge. 

The  remedy  of  a  wrongfully  discharged 
servant  by  action  for  damages  for  breach  of 
contract  is  treated  in  the  note  to  Howay  y. 
Going-Northrup  Co.  6  L.R.A.(N.8.)  49;  and 
the  remedy  of  a  wrongfully  discharged 
servant  with  respect  to  services  actually 
rendered,  in  the  note  to  Davidson  ▼•  Laugb- 
lin,  6  L.R.A.(N.S.)  679. 
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Apb., 


28  N.  E.  834;  Saxonia  Min.  &  Reduction  Co. 
V.  Cook,  7  Colo.  569,  4  Pac.  1111;  Hearne  v. 
Garrett,  49  Tex.  619;  Chase  v.  Alaska  Fish 
&  Lumber  Co.  2  Alaska,  82;  Murray  v. 
O'Donohue,  109  App.  Div.  696,  96  N.  Y. 
Supp.  335;  Fulton  v.  Heffelfinger,  23  Ind. 
App.  104,  64  N.  E.  1079;  Fallon  v.  Farber, 
30  Misc.  626,  62  N.  Y.  Supp.  742 ;  Old  Do- 
minion Copper  Min.  &  Smelting  Co.  v.  An- 
drews, 6  Ariz.  205,  56  Pac.  969;  Durante  v. 
Raimon,  115  N.  Y.  Supp.  115;  Quick  v. 
Swing,  53  Or.  149,  99  Pac.  418;  Moore  v. 
Mason,  48  Mich.  300,  32  N.  W.  162;  Cutter 
V.  Gillette,  163  Mass.  96,  39  N.  E.  1010; 
Webb  V.  Depew,  152  Mich.  698,  16  L.R.A. 
(N.S.)  813,  125  Am.  St.  Rep.  431,  16  N. 
W.  560;  Hamilton  v.  Love,  152  Ind.  642, 
71  Am.  St.  Rep.  384,  63  N.  E.  181,  54  N. 
E.  437. 

He  cannot  treat  the  contract  as  existing, 
and  sue  at  each  period  of  payment  after  the 
discharge,  to  recover  the  instalment  provid- 
ed for  by  the  contract,  upon  an  averment  of 
readiness  to  perform,  and  upon  the  theory 
of  constructive  service. 

Jones  V.  Dunton,  7  111.  App.  580;  Jack- 
sonville V.  Allen,  25  111.  App.  54;  Brown  v. 
Board  of  Education,  29  111.  App.  572;  Weill 
V.  Fontanel,  31  111.  App.  615 ;  Monarch  Cycle 
Mfg.  Co.  V.  Mueller,  83  111.  App.  360;  Alex- 
ander V.  Potts,  151  111.  App.  587;  Archard 
V.  Hornor,  3  Car.  &  P.  349;  Smith  v.  Hay- 
ward,  7  Ad.  &  El.  644,  2  Nev.  &  P.  432,  W.  W. 
&  D.  635,  7  L.  J.  Q.  B.  N.  S.  3,  2  Jur.  232 ; 
Elderton  v.  Emmons,  6  C.  B.  178,  17  L.  J. 
C.  P.  N.  S.  307 ;  Fewings  v.  Tisdal,  1  Exch. 
295,  5  Dowl.  &  L.  196,  17  L.  J.  Exch.  N.  S. 
18,  11  Jur.  977;  Stone  v.  Bancroft,  112  Cal. 
653,  44  Pac.  1069;  Sams  Automatic  Car 
Coupler  Co.  v.  League,  25  Colo.  129,  64  Pac. 
642;  Richardson  v.  Eagle  Mach.  Works,  78 
Ind.  422,  41  Am.  Rep.  684;  Hinchcliffe  v. 
Koontz,  121  Ind.  422, 16  Am.  St.  Rep.  403,  23 
N.  E.  271;  Hamilton  v.  Love,  152  Ind.  642, 
71  Am.  St.  Rep.  384,  53  N.  E.  181,  54  N. 
E.  437;  Wood  v.  Morgan,  6  Bush,  607; 
Chamberlain  v.  McCalister,  6  Dana,  352; 
Olmstead  v.  Bach,  78  Md.  132,  22  L.R.A. 
74,  44  Am.  St.  Rep.  273,  27  Atl.  501;  Smith 
V.  Gilbert  Lock  Co.  4  N.  J.  L.  J.  312;  How- 
ard V.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285; 
Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am. 
Rep.  663;  Tiffin  Glass  Co.  v.  Stoehr,  54 
Ohio  St.  157,  43  N.  E,  279;  James  v.  Al- 
len County,  44  Ohio  St.  226,  68  Am.  Rep. 
821,  6  N.  E.  246;  Litchcnstein  v.  Brooks, 
76  Tex.  196,  12  S.  W.  975;  Willoughby  v. 
Thomas,  24  Gratt.  524. 

The  contract  between  appellant  and  ap- 
pellee was  an  entire  contract,  and  there  can 
be  but  one  action  to  recover  damages  for 
t\^e  breach  of  such  a  contracti 
34  Ji.I^A.(N.S.) 


Norrington  v.  Wright,  115  TT.  S.  188,  29  L. 
ed.  366,  6  Sup.  Ct.  Rep.  12;  Pakas  v.  Hoi-, 
lingshead,  184  N.  Y.  211,  3  L.R.A.(N.S.) 
1042,  112  Am.  St.  Rep.  601,  77  N.  E.  40, 
6  A.  &  E.  Ann.  Cas.  60;  Chicago  &  N.  W.  R. 
Co.  V.  Nichols,  57  111.  464;  Leopold  v.  Sal- 
key,  89  111.  412,  31  Am.  Rep.  93;  Rosenmuel- 
ler  V.  Lampe,  89  III.  212,  31  Am.  Rep.  74; 
Larkin  v.  Hecksher,  61  N.  J.  L.  133,  3  L.R.A. 
137,  16  Atl.  703;  Carmean  v.  North  Amer- 
ican Transp.  &  Trading  Co.  45  Wash.  446, 
8  L.R.A.(N.S.)  595,  122  Am.  St.  Rep.  930, 
88  Pac.  834,  13  A.  &  E.  Ann.  Cas.  110;  Olm- 
stead V.  Bach,  78  Md.  132,  22  L.R.A.  74, 
44  Am.  St.  Rep.  273,  27  Atl.  501 ;  1  Suther- 
land, Damages,  3d  ed.  312. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  commenced  by  E.  Do- 
herty  against  Schipper  &  Block,  a  corpora- 
tion, before  a  justice  of  the  peace  in  Peoria 
county,  to  recover  for  eight  weeks  of  serv- 
ice, at  $25  per  week,  rendered  by  the  plain- 
tiff to  the  defendant  as  a  milliner  trimmer 
in  its  store,  in  the  city  of  Peoria.  The 
plaintiff  recovered  judgment  for  $200.  The 
defendant  appealed  to  the  circuit  courts 
where  the  case  was  tried  before  the  court 
without  a  jury,  and  plaintiff,  recovered  in 
that  court  judgment  for  $200.  Schipper  A, 
Block  prosecuted  an  appeal  to  the  appellate 
court  for  the  second  district,  where  the 
judgment  of  the  circuit  court  was  reversed, 
without  remanding  the  cause,  and,  a  cer- 
tificate of  importance  having  been  granted, 
the  appellee  in  the  appellate  court  has  pros- 
ecuted an  appeal  to  this  court. 

It  appears  from  the  evidence  that  the  ap- 
pellant was  employed  by  the  appellee  for 
eighteen  weeks  at  $25  per  week,  payable 
weekly.  At  the  end  of  the  ninth  week  the 
appellant  was  discharged,  as  she  claims, 
without  cause.  On  the  day  she  was  dis- 
charged she  was  paid  in  full.  She  returned 
on  the  day  following  her  discharge,  and  of- 
fered to  continue  work,  but  was  refused  per- 
mission to  work.  At  the  end  of  the  fol- 
lowing week  she  brought  suit  before  a  jus- 
tice of  the  peace  for  one  week's  wages,  and 
recovered  a  judgment  for  $25  and  costs, 
which  appellee  paid,  a  transcript  of  which 
judgment  was  introduced  in  evidence  on 
trial  of  this  case. 

The  trial  court  refused  to  hold  the  fol- 
lowing proposition  of  law  offered  by  th<s  de- 
fendant: "The  court  holds  that  the  re- 
covery of  the  judgment  and  a  satisfaction 
of  the  same,  as  shown  in  the  evidence  in 
this  case,  in  the  suit  formerly  brought  by 
the  plaintiff  af;ainst  the  defendant^  before 
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William  Fielder,  then  a  justice  of  the  peace 
in  and  for  Peoria  county,  Illinois,  is  a  bar 
to  the  plaintiffs  right  of  action  in  this 
case,  and  the  plaintiff  cannot  recover  in  this 
suit,  and  the  finding  must  be  for  the  de- 
fendant.'' 

The  sole  question  raised  in  this  court  and 
argued  in  the  briefs  filed  by  the  respective 
parties  is :  Was  the  first  judgment  rendered 
by  the  justice  of  the  peace  a  bar  to  this 
action  ? 

It  is  well  settled  that  in  case  an  employee 
is  discharged  without  cause  before  his  term 
of  employment  has  expired,  and  he  has  been 
paid  in  full  up  to  the  time  when  he  is  dis- 
charged, he  may  treat  the  contract  of  hir- 
ing as  continuing;  and  bring  an  action  for 
a  breach  of  the  contract  of  employment 
against  his  employer  for  discharging  him; 
and  if  the  suit  is  not  commenced,  or,  if 
commenced  before,  but  not  tried  until,  his 
term  of  employment  has  expired,  he  may  re- 
cover the  contract  price  of  his  wages,  less 
what  he  has  earned,  or  by  reasonable  dili- 
gence could  "have  earned,  in  other  employ- 
ment subsequent  to  his  discharge.  Mt.  Hope 
Cemetery  Asso.  v.  Weidenmann,  139  111.  67, 
28  N.  £.  834.  There  is  a  class  of  cases  which 
holds  this  remedy  is  not  exclusive,  but  that, 
in  addition  to  such  remedy,  th^  employee, 
where  his  wages,  by  the  terms  of  the  con- 
tract, are  payable  in  instalments,  may  bring 
an  action  for  each  instalment  of  wages  as 
it  falls  due,  subsequent  to  his  wrongful 
discharge,  and  that  the  recovery  on  on^  in- 
stalment is  not  a  bar  to  the  recovery  on 
subsequent  accruing  instalments.  Gandell  v. 
Pontigny,  4  Campb.  375,  1  Starkie,  198.  The 
recovery  for  each  instalment  of  wages  al- 
lowed in  the  class  of  cases  referred  to,  as 
it  falls  due,  is  based  upon  the  theory  of 
constructive  service;  and  while  the  right  of 
a  recovery  was  thus  permitted  for  a  time 
in  England  and  in  the  courts  of  some  of  the 
states  in  the  Union,  that  theory  of  recovery 
has  been  abandoned  in  England  (Archard  v. 
Homer,  3  Carr.  &  P.  349 ;  Smith  v.  Hay  ward, 
7  Ad.  &  El.  544,  2  Nev.  &,  P.  432,  W.  W.  & 
D.  636,  7  L.  J.  Q.  B.  N.  S.  3,  2  Jur.  232 ;  Few- 
ings  V.  Tisdal,  1  Exch.  295,  5  Dowl.  &  L. 
196,  17  L.  J.  EXch.  N.  S.  18,  11  Jur.  977), 
and  quite  generally  in  this  country  (James 
V.  Allen  County,  44  Ohio  St.  226,  58  Am. 
Rep.  821,  6  N.  E.  246 ;  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285;  Richardson  v. 
Eagle  Mach.  Works,  78  Ind.  422,  41  Am. 
Rep.  584;  Olmstead  v.  Bach,  78  Md.  132, 
22  liRJL.  74,  44  Am.  St.  Rep.  273,  27  Atl. 
501. 

This  court  does  not  seem  to  have  passed 
specifically  upon  the  precise  question  pre- 
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sented  here  for  decision,  although,  in  deal- 
ing with  other  questions  growing  out  of  the 
relations  which  exist  between  employer  and 
employee,  the  court  has  at  times  used  lan- 
guage which  might  indicate  a  recovery  could 
be  had  for  the  several  instalments  of  wages 
as 'they  fall  due,  while  at  other  times  ex^ 
pressions  have  been  used  by  the  court  which 
would  indicate  that  such  recovery  could  not 
be  had.  Hamlin  v.  Race,  78  111.  422;  Mt. 
Hope  Cemetery  Asso.  v.  Weidenmann,  su- 
pra. We  have  examined  the  numerous  cases 
bearing  upon  the  subject  which  have  been 
cited  in  the  briefs,  and  are  of  the  opinion 
that,  upon  principle,  the  only  action  which 
logically  can  be  maintained,  upon  the  facts 
of  this  case,  against  the  appellee,  is  an  ac- 
tion for  the  breach  of  the  conti;act  of  em- 
ployment, growing  out  of  the  wrongful  dis- 
charge of  the  appellant;  and  that  all  dam- 
ages resulting  from  such  breach  must  be  re- 
covered in  one  action;  and  that,  after  oue 
recovery  has  been  had,  that  recovery  is  a 
bar  to  all  future  actions  based  upon  the  con- 
tract of  employment,  or  growing  out  of  the 
relation  of  employer  and  employee,  by  rea- 
son of  the  wrongful  discharge  of  appellant. 

We  think  the  doctrine  of  constructive 
service,  as  applied  to  a  case  like  this,  and 
where  used  as  a  basis  of  recovery,  is  il- 
logical and  unsound.  This  court  has  uni- 
versally held  that  the  proper  measure  of 
damages  in  a  case  like  this  is  the  contract 
price,  less  what  the  employee  earned,  or 
could  have  earned.  That  being  so,  if  the 
discharged  employee  can  find  employment, 
it  is  his  duty  to  accept  it.  How  can  it  then 
be  said  that,  while  he  is  performing  service 
for  another  person,  he  is  constructively  en- 
gaged in  the  employ  of  the  employer  by 
whom  he  was  discharged .  The  result  of  this 
doctrine  would  be  that  the  employee  was 
actually  performing  service  for  one  person 
while  he  was  constructively  performing 
service  for  another.  The  only  true  basis 
upon  which  an  action  like  this  can  rest  is 
for  damages  for  breach  of  contract;  and  as 
the  breach  of  contract  occurs  at  the  time 
of  the  discharge,  the  cause  of  action  is  then 
complete,  and  such  cause  of  action  cannot 
be  split  up,  but  all  the  damages  must  be 
recovered  in  one  judgment  and  in  the  first 
action;  and  this  being  true,  no  subsequent 
action  can  be  based  upon  the  cause  of  action 
which  has  been  merged  in  the  first  judg- 
ment. We  therefore  conclude  that  the  judg- 
ment recovered  before  the  justice  of  the 
peace  was  a  complete  bar  to  the  subsequent 
action. 

The  conclusion  of  the  Appellate  Court  was 
correct,  and  its  judgment  will  be  affirmed. 
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Possession  alone  of  real  estate  is  suffi- 
cient to  sustain  an  action  to  recover  dam- 
ages for  the  maintenance  of  a  nuisance  upon 
adjoining  property  in  such  a  manner  as  to 
injure  the  enjoyment  thereof. 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Kenton  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for   the  maintenance  of   a 
nuisance   upon    adjoining    property.      Bi^ 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  J.  Hanlon  for  appellants. 
Mr.  William  A.  Byrne  for  appellee. 

Nunn,  J.,  delivered  the  opinion  of  the 
court: 

Appellants,  in  their  petition  and  amended 
petitions,  asserted  that  they  were  owners 
and  in  possession  of  a  certain  described 
house  and  lot  in  (Dovington,  Kentucky;  that 


Note,  —  Bight  of  one  in  possession  to  i 
maintain  action  for  nuisance  without ' 
proving  title. 

It  may  b^  stated  as  a  well-settled  rule 
that  one  in  possession  of  real  estate  may 
maintain  an  action  on  the  case  for  dam- 
ages for  injury  to  the  enjoyment,  resulting 
from  the  creation  of  a  nuisance  on  adjoin- 
ing property,  without  proving  title.  But 
the  question  whether  one  in  possession  may 
maintain  a  suit  in  equity  to  enjoin  or  abate 
the  continuance  of  a  nuisance  which  af- 
fects his  possessory  interest,  without  prov- 
ing title,  IS  not  so  easy  of  solution.  Perhaps 
the  weight  of  authority  is  to  the  effect  that 
such  an  action  may  be  maintained,  although 
such  decisions,  because  of  the  varying  length 
of  terms  of  occupancy,  the  time  of  crea- 
tion of  the  nuisance,  Ihe  knowledge  of  the 
one  in  possession,  if  a  tenant,  of  the  exist- 
ence of  the  nuisance,  and  the  question  of 
an  adequate  remedy  at  law,  necessarily  con- 
flict; at  least,  as  to  result. 

Of  course,  one  in  possession  can  main- 
tain no  action  for  injury  to  the  fee  or  to 
reversionary  estate  without  proof  of  title. 

Likewise,  under  the  old  common-law  rem- 
edy by  writ  of  assize  or  nuisance,  or  the 
statutory  action  substituted  therefor,  it 
is  necessary,  in  order  to  obtain  an  abate- 
ment, to  allege  that  the  plaintiff  is  the 
owner  of  the  freehold  affected  by  the  nui- 
sance. 

1  Elevated  railway  case&,  such  as  Ker- 
nochann  v.  New  York  Elev.  R.  Co.  128  N. 
Y.  568,  29  N.  E.  65,  have  been  omitted,  for, 
as  is  explained  in  Bly  v.  Edison  Electric 
Illuminating  Co.  172  N.  Y.  1,  58  L.R.A. 
500,  64  N.  E.  745,  they  rest  upon  distinct 
principles  which  have  no  application  to  the 
taw  of  nuisances.  And  cases  such  as  Ft. 
Worth,  &  R.  G.  R.  Co.  97  Tex.  686,  65 
L.R.A.  818,  104  Am.  St  Rep.  894,  80  S.  W. 
992,  1  A.  &  E.  Ann.  Cas.  270,  and  Hughes 
V.  Auburn,  21  App.  Div.  311,  47  N.  Y.  Supp. 
235,  reversed  on  other  grounds  in  161  N. 
Y.  96,  46  L.R.A.  636,  55  N.  E.  389,  where 
the  injuries  were  direct  and  personal,  as 
distinguished  from  those  incident  to  the 
estate,  have  also  been  excluded,  as  they 
rest  upon  principles  which  throw  littl^^  if 
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any,  light  upon  the  subject  under  discus- 
sion. 

As  to  the  right  of  owner  to  recover  dam- 
ages to  property  from  nuisance,  not  of  a 
permanent  character,  existing  before  the 
commencement  of  the  tenancy,  or  at  the 
time  of  the  renewal  of  the  lease,  see  note  to 
Miller  v.  Edison  Electric  lUimiinating  Co. 
3  L.R.A.(N.S.)  1060. 

At  law — in  generaL 

The  decisions  to  the  effect  that  possession 
without  proof  of  title  is  sufficient  to  en- 
title the  occupant  to  maintain  an  action 
for  damages  to  the  enjoyment,  resulting 
from  the  nuisance,  generally  proceed  upon 
the  ground  that  possession  is  ownership  bo 
far  as  the  use  or  enjoyment  of  the  premises 
is  concerned. 

Thus,  in  California  it  is  held  that  one  in 
possession  mav  maintain  an  action  upon 
a  nuisance  which  injuriously  affects  his  en- 
joyment of  the  possession,  on  the  ground 
that  actual  possession  of  land  is  evidence, 
prima  facie,  of  ownership.  Learned  v.  Cas- 
tle, —  Cal.  — ,  4  Pac.  191. 

So,  in  Bentley  v.  Atlanta,  92*  Ga.  623,  18 
S.  E.  1013,  it  was  said  that  a  tenant,  al- 
though having  no  estate  in  the  land,  is  the 
owner  of  the  use,  and  therefore  can  recover 
damages  for  injuries  thereto,  caused  by  a 
public  nuisance  on  adjoining  property. 

And  it  has  been  held  that  a  tenant  at 
will  may  maintain  an  action  for  damages 
caused  by  a  nuisance,  on  the  ground  that 
a  tenancy  at  will  is  an  .interest  in  land 
which  is  capable  of  being  damaged.  Towa- 
liga  Falls  Power  Co.  v.  Sims,  6  Ga.  App. 
749,  65  S.  E.  844. 

And  a  tenant  in  posession  of  rooms  rented 
by  the  month  may  recover  for  injuries  to 
her  property  and  health  sustained  by  her 
by  reason  of  blasting  on  adjoining  prem- 
ises. Green  v.  Shoemaker,  111  Md.  69,  23 
L.R.A.(N.S.)   667,  73  Atl.  688. 

And  in  Hough  v.  Patrick,  26  Vt.  435,  it 
was  held  that  one  in  actual  possession  of 
land  may  sustain  an  action  on  the  case  for 
injuries  done  to  his  possession,  against  a 
wrongdoer  or  one  not  having  a  better  legal 
title    or    right    of.  possession,    as    "aotaal 
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ibey  became  the  owners  thereof  by  deed  of 
<late  November,  1902;  that  afterwards,  in 
1908,  appellee  placed  a  large  trip  hammer 
in  its  manufacturing  establishment  at  the 
rear  of  this  house  and  lot,  and  about  75  feet 
therefrom ;  that  appellee,  by  the  use  of  this 
trip  hammer,  caused  the  walls  of  the  house 
to  vibrate  and  crack ;  that  the  windows  and 
•doors  of  the  house  had  been  damaged,  so 
that  they  would  not  Vork  properly;  that 
their  cistern  walls  had  cracked  and  let  the 
water  leak  out;  that  the  dropping  of  the 
hammer  caused  the  tableware  in  the  house 
to  shake  and  drop  from  its  support.  Appel- 
lants further  alleged  that  the  use  of  the 
hammer  annoyed  them  at  all  times  and  es- 
pecially in  sickness;  that  each  of  them  had 


one  or  two  spells  of  sickness;  that  Henry 
Brink  had  the  rheumatism  for  several 
months,  and  the  use  of  the  hammer  gave 
him  great  pain,  and  had  rendered  their 
house  almost  uninhabitable.  Appellee  an- 
swered, denying  all  the  allegations,  except 
the  possession  of  the  house. 

Appellants'  testimony  sustained  the  alle- 
gations of  the  petition  so  far  as  the  question 
of  damages  waa  concerned,  bui  at  -tae  con- 
clusion of  the  testimony,  the  court  gave  the 
jury  a  peremptory  instruction  to  find  in  be- 
half of  appellee,  because  appellants  had  not 
connected  their  title  with  the  commonwealth 
nor  shown  fifteen  years  of  continuous,  ad- 
verse possession,  claiming  the  property  as 
their  own.    In  other  words,  the  court  deter- 


possession  is  good  title  against  anyone  who 
cannot  show  a  better  right." 

And  in  State  ex  rel.  Violett  v.  King,  46 
La.  78,  14  So.  423,  it  was  said  that  the  fact 
that  one  seeking  to  enjoin  a  nuisance  oc- 
cupies the  land  injured  as  a  tenant  does 
not  withdraw  from  him  or  his  family  the 
protection  of  the  law  against  a  nuisance  af 
fecting  their  health  or   their  comfort. 

And  in  Lurssen  v.  Lloyd,  76  Md.  360,  25 
Atl.  294,  the  fact  that  premises  had  been 
sold  was  held  not  to  prevent  the  grantor, 
«till  in  possession,  from  maintaining  an  ac- 
tion for  damages  for  maintenance  of  a  nui- 
sance affecting  the  enjoyment  of  the  prem- 
ises 

In  Quinn  v.  Winter,  15  Daly,  383,  28  N. 
Y.  S.  R.  178,  7  N.  Y.  Supp.  765,  it  was  held 
that  damages  for  injury  to  the  enjoyment 
of  premises  afTected  by  the  maintenance  of 
a  nuisance  not  of  a  permanent  character  on 
adjoinijig  premises  may  be  recovered  upon 
proof  of  naked  possession,  and  that  the 
person  maintaining  tlie  nuisance  is  a  wron<;- 
•doer;  the  court  saying  that  the  plaintiff 
need  not  prove  a  ri^ht  to  possession.  But 
see  Kavanagh  v.  Barber,  131  N.  Y.  211,  15 
L.R.A.  689,  30  N.  E.  235,  wherein  a  man 
living  with  his  family,  which  he  supported, 
on  his  wife's  premises,  was  held  to  have 
no  property  right  which  would  entitle  him 
to  maintain  a  private  action  for  a  nuisance 
which  subjected  himself  and  family  to  an- 
noyance and  di'^comfort.  In  this  case  the 
court  said  that  it  was  necessary  for  the 
plaintifT,  in  order  to  maintain  the  action. 
to  have  some  legal  interest  as  lessee  or 
otherwise. 

And  the  following  cases  also  hold  that 
undisputed  possession  alone  is  sufficient  to 
entitle  the  holder  to  recover  damages  caused 
by  the  maintenance  of  a  nuisance  affecting 
the  enjoyment  of  the  possession:  Hopkins 
v.  Baltimore  &  P.  R.  Co.  6  Mackev,  311; 
Bonner  v.  Welborn,  7  Ga.  296;  Roth  v. 
Only,  21  Ky.  L.  Rep.  1623,  65  S.  W.  881, 
Brink  v.  Moeschl  Edwards  Corrugating 
Co.;  Whalen  v.  Baker,  44  Mo.  App.  290; 
Kensin&rton  v.  Wood,  10  Pa.  93,  49  Am. 
Dec.  682;  Clark  v.  Peckham,  9  R.  I.  455. 

So,  tenants  in  possession  may  maintain 
an  action  for  a  nuisance  to  the  extent  that 
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it  affects  their  possessory  interest,  even 
without  legal  title.  Crommelin  v.  Coxe,  30 
Ala.  318,  68  Am.  Dec.  120;  Lurssen  v. 
Lloyd,  76  Md.  360,  26  Atl.' 294  (at  least, 
where  the  nuisance  is  not  of  a  permanent 
character) ;  Ellis  v.  Kansas  City,  St.  J.  k 
C.  B.  R.  Co.  63  Mo.  131,  21  Am.  Rep.  436. 

And  in  the  following  cases,  which  do  not 
discuss  the  question  of  necessity  of  proof 
of  title,  tenants  have  been  permitted  to 
maintain  an  action  for  damages  resulting 
to  them  because  of  the  maintenance  of  a 
nuisance  on  adjoining  property:  Central 
R.  Co.  V.  English,  73  Ga.  366;  Blunt  v.  Mc- 
Cormick,  3  Denio,  283;  Chipman  v.  Palmer, 
77  N.  Y.  51,  33  Am.  Rep.  566;  Filson  v. 
Crawford,  23  N.  Y.  S.  R.  335,  5  N.  Y.  Supp. 
882  {dictum) ;  Yoos  v.  Rochester,  92  Hun, 
481,  36  N.  Y.  Supp.  1072,  appeal  dismissed 
in  159  N.  Y.  541,  53  N.  E.  1134;  Dumois  v. 
New  York,  37  Misc.  614,  76  N.  Y.  Supp. 
161;  Garland  v.  Aurin  (Carland  V.  Aurin) 
103  Tenn.  554,  48  L.R.A.  862,  76  Am.  St. 
Rep.  699,  53  S.  W.  940;  Lockett  v.  Ft. 
Worth  A  R.  G.  R.  Co.  78  Tex.  211,  14  S. 
W.  564. 

And  in  Van  Siclen  v.  New  York,  64  App. 
Div.  437,  72  N.  Y.  Supp.  209.  modified  on 
other  grounds  in  172  N.  Y.  504,  65  N.  E. 
257,  it  was  held  that  a  tenant  in  posses- 
sion is  the  only  one  who  can  recover  dam- 
ages caused  during  his  occupancy  by  a  nul- 
sfiAice  which  merely  affects  the  right  of  en- 
joyment. 

And  in  Miller  v.  Edison  Electric  Illumi- 
nating Co.  184  N.  Y.  17,  3  L.R.A.  (N.S.) 
1060,  76  N.  E.  734,  6  A.  &  E.  Ann.  Cas. 
146,  reversing  97  App.  Div.  638,  89  N.  Y. 
Supp.  1059,  the  court  adhered  to  the  rulo 
that  the  tenant,  and  not  the  landlord,  is  en- 
titled to  recover  for  injuries  to  the  enjoy- 
ment and  occupation  of  the  premises  while 
in  the  possession  of  such  tenant.,  by  the 
maintenance  of  .a  nuisance  not  of  a  per- 
manent character,  on  adjoining  premises, 
although,  during  the  continuance  of  the  nui- 
sance, the  lease  had  terminated  and  been 
renewed  at  a  reduced  rental  because  of  the 
nuisance.  And  that  a  tenant  of  premises 
the  enjoyment  of  which  is  affected  by  a  nui- 
sance is  not  precluded  from  recovering  dam- 
ages sustained  by  him  in  consequence  of 
36 
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mined  that  appellants  were  not  entitled  to 
recover,  although  they  showed  that  they  had 
been  in  possession  of  the  property  since 
1902.  As  we  understand  the  law  the  person 
in  possession  of  real  property  has  a  right 
to  recovery  for  an  injury  to  his  possession. 
It  is  true  he  would  not  have  a  right  to  recov- 
er for  an  injury  to  the  fee,  unless  he  showed 
that  he  was  the  owner  of  the  realty.  See 
Deaton  v.  Burton,  142  Ky.  7,  133  S.  W.  958, 
Hall  v.  Deaton,  24  Ky.  L.  Rep.  314,  68 
S.  W.  672,  and  Long  v.  Louisville  &  N. 
R.  R.  Co.  128  Ky.  26,  13  L.R.A.(N.S.) 
1063,  107  S.  VV.  203,  16  A.  ft  E.  Ann. 
Gas.  -673.  In  the  last-named  case  this 
S.  W.  203.  In  the  last-named  case  this 
court  said :  'The  plaintiffs  produced  on  the 
trial  the  deed  which  had  been  made  them 
for  the  property.  They  did  not  show  title 
from  the  commonwealth,  and  this  was  un- 


necessary. They  were  in  possession.  If  the 
defendant  had  wrongfully  polluted  their 
spring,  they  may  recover  such  damages  as 
they  have  sustained,  without  showing  a  title 
to  the  land.  The  defendant  set  up  no  claim 
to  the  spring,  and  the  person  in  possession 
may  recover  for  a  trespass  or  tort  against 
a  wrongdoer  without  showing  title."  Many 
other  cases  to  the  same  effect  might  be  cited, 
but  the  above  cases  make  it  i)lain  that  ap- 
pellants were  entitled  to  maintain  their  ac- 
tion, although  they  did  not  show  title  from 
the  commonwealth,  nor  fifteen  years'  open, 
notorious,  adverse  possession. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 

Petition  for  rehearing  denied. 


such  nuisance  because  the  lease  was  taken 
subsequent  to  the  creation  of  the  nuisance, 
see  Hoffman  v.  Edison  Electric  Illuminating 
Co.  87  App.  Div.  371,  84  N.  Y.  Supp.  437. 
And  that  it  is  no  defense  to  an  action  on 
the  cas^  for  a  nuisance,  that  the  plaintiff, 
a  lessee,  rented  the  injured  premises  after 
the  creation  of  the  nuisance,  and  with 
knowledge  of  its  existence,  and  for  a  smaller 
rental  because  thereof,  see  Smith  v.  Phil- 
lips, 8  Phila.  10. 

But  while  a  lessee  may  maintain  an  ac- 
tion for  a  nuisance  to  real  estate  occupied 
by  him  which  is  injurious  to  his  possese^ory 
interest,  he  cannot  recover  damages  for  any 
injury  to  the  reversion.  Sherman  v.  Fall 
River  Iron  Works  Co.  2  Allen,  524,  79  Am. 
Dec.  799. 

— under    statutes    declaratory    of    common 

law. 

In  Ellsworth  v.  Putnam,  16  Barb.  665,  it 
was  held  that  where  the  remedy  sought 
was  by  writ  of  nuisance  (which,  under  the 
New  York  law,  corresponded  to  the  obsolete 
common-law  assize  of  nuisance,  which 
awarded  both  abatement  and  damages),  the 
plaintiff  must  aver  that  he  was  the  owfaer 
of  the  freehold  affected  by  the  nuisance  at 
the  time  the  acts  complained  of  were  com- 
mitted. The  court  added  that  the  action 
was  not  in  the  nature  of  an  action  on  the 
case  solely  for  damages,  "to  sustain  which 
possession  alone  might  be  deemed  sufli- 
cient."  And  in  Hutchins  v.  Smith,  63  Barb. 
251,  it  was  held  that  to  maintain  an  action 
to  abate  a  nuisance,  which,  by  the  Code, 
took  tlie  place  of  writs  of  nuisance,  the 
plaintiff  must  allege  that  he  was  the  owner 
of  the  freehold  affected  by  the  nuisance. 
See  also  Comes  v.  Harris,  1  N.  Y.  223, 
wherein,  in  holding  that,  in  an  action  on 
the  case  for  damages  merely,  sustained  by 
reason  of  a  nuisance,  it  is  sufficient  that 
the  plaintiff  be  in  possession,  the  court  fur- 
ther intimated  that  had  the  action  been 
at  common  law,  by  writ  of  nuisance,  the 
declaration  would  have  been  insufficient,  in 
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that  it  did  not  show  that  the  plaintiff  had 
a  freehold  estate  in  the  premises  affected. 

—other  statutes. 

Where  an  action  is  brought  under  a  stat- 
ute which  provides  that  "any  person  own- 
ing real  estate"  may,  in  certain  cases,  main- 
tain an  action  for  specified  nuisances,  pos- 
session alone  is  not  sufficient;  but  the  plain- 
tiff must  prove  ownership  of  property  af- 
fected. Weaver  v.  Kuchler,  17  Okla.  189, 
87  Pac.  600;  Clinton  Cemetery  Asso.  v.  Mc- 
Attee,  27  Okla.  160,  31  L.R.A.(N.S.)  945, 
111  Pac.  392. 

In  equity. 

As  before  stated,  there  is  a  eonflid;  among 
the  authorities  as  to  the  right  of  one  in 
possession  to  maintain  an  equitable  action 
to  abate  a  nuisance  affecting  his  possessory 
interest. 

Thus,  in  Hudson  River  R.  Co.  v.  Loeb, 
7  Robt.  418,  it  was  held  that  allegations 
that  plaintiffs  were  lessees  in  possession 
were  sufficient  to  show  title,  and  that  such 
possession  constituted  an  interest  sufficient 
to  entitle  them  to  enjoin  the  maintenance 
of  a  nuisance  which  interfered  with  the 
use  of  the  leasehold  estate. 

And  in  Grantham  v.  Gibson,  41  Wash. 
125,  3  L.R.A.(N.S.)  447,  111  Am.  St.  Rep. 
1003,  83  Pac.  14,  it  was  held  that  a  lessee 
in  possession  may  maintain  a  suit  to  en- 
join the  maintenance  of  a  nuisance,  to  the 
injury  of  his  business,  and  that  he  is  not 
confined  to  an  action  at  law  for  damages, 
where  that  remedy  would  not  be  adequate, 
and  that  it  was  no  defense  to  his  right  to 
a  temporary  injunction  that  he  was  not 
the  owner  of  the  premises.  But  in  Denner 
V.  Chicago,  M.  &  St.  P.  R.  Co.  57  Wis.  218, 
15  N.  W.  158,  it  was  held  that  one  having 
the  mere  naked  possession  of  land  has  an 
adequate  remedy  at  law  for  an  injury  there- 
to caused  by  a  nuisance,  and  cannot  main- 
tain an  equitable  action  to  enjoin  the  nui- 
sance. The  court  said:  ''It  does  not  ap- 
pear from  the  complaint  that  the  plaintiff 
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4ias   any   title   or    vested    interest    in    the 
land.     It  simply   alleges   possession  under  f 
A  contract  for  the  sale  thereof  to  the  plain- 
tiff.    It  is  entirely  silent  as  to  the  other 
party  to  the  contract,  or  whether  such  party 
•ever  had  any  title  to  the  land.    With  such 
omissions  from  the  complaint,  we  cannot 
presume   that   the   plaintiff   had    either    a 
legal   or  equitable  title  to  the  land  from 
the  mere  fact  of  possession.    Without  such 
-title   we  are   unable  to  perceive   how  the 
nuisance  complained   of   can   work   to   the 
plaintiff  an  irreparable  injury,  interminable 
litigation,  or  a  multiplicity  of  actions,  or 
41  continuous  or  constantly  recurring  injury 
:to     the     plaintiff.     .     .     .     With     nothing 
more  than  a  mere  naked  possession,  we  are 
ouiable  to  say  that  the  plaintiff  has  not  an 
Adequate  remedy  at  law  for  the  injury  com- 
plained of." 

And  that  permanent  nuisances  which  af- 
fect the  enjoyment  of  leased  premises  may 
be  enjoined  at  the  suit  of  the  owner  of  the 
leasehold  estate,  who  is  in  possession  there- 
of, see  Knox  v.  New  York,  55  Barb.  404; 
Lowe  v.  Prospect  Hill  Cemetery  Asso.  58 
Neb.  94,  46  L.R.A.  237,  78  N.  W.  488;  De 
Laney  v.  Blizzard,  7  Hun,  7;  Shelfer  v. 
City  of  London  Electric  Lighting  Co.  [1895] 
1  Ch.  297,  64  L,  J.  Ch.  N.  S.  216,  72  L.  T. 
N.  S.  34,  12  Reports,  112,  43  Week.  Rep. 
238.  And  in  Demby  v.  Kingston,  60  Hun, 
294,  14  N.  Y.  Supp.  601,  affirmed  without 
opinion  in  133  N.  Y.  538,  30  N.  E.  1148, 
■where  there  was  a  tenancy  by  the  entirety, 
the  husband  was  permitted  to  enjoin  and 
recover  damages  sustained  by  reason  of  the 
maintenance  of  a  nuisance,  on  the  ground 
that  he  was  entitled  to  the  use  of  the  prem- 
ises during  the  lives  of  the  tenants.  But 
in  Hathaway  v.  Doig,  6  Ont.  App.  Rep.  264, 
in  holding  that  a  husband  living  with  his 
wife,  the  owner,  could  not  maintein  an  ac- 
tion for  a  nuisance  which  seriously  inter- 
fered with  the  occupation  of  the  wife's 
house  as  a  place  of  abode,  the  court  said: 
^The  wife  was  the  proper  person  to  file 
this  bill.  It  is  at  least  doubtful  whether 
the  husband  has  any  title  in  this  land; 
vehether  his  occupancy  with  his  wife  is 
more  than  permissive  on  her  part.  But 
without  determining  that  point,  it  is  clear 
that  the  right  of  property  is  in  her;  and 
«8  injury  to  property  is  the  ground  of  the 
jurisdiction  in  c^es  of  nuisance,  the  owner 
of  the  property  is  the  proper  party  to  com- 
plain." 

In  Jacomb  v.  Knight,  3  De  G.  J.  &  S. 
533,  32  L.  J.  Ch.  N.  S.  601,  8  L.  T.  N.  S. 
^21,  11  Week.  Rep.  812,  the  court  assumed 
that  cases  may  exist  wherein  a  tenant  from 
year  to  year,  under  notice  to  quit,  may  re- 
strain a  nuisance  which  may  seriously  af- 
fect his  health  or  the  enjoyment  of  the 
premises  during  the  remainder  of  his  oc- 
cupancy, but  said  that  ordinarily  an  action 
at  law  for  damages  would  afford  adequate 
remedy,  and  denied  an  injunction,  where 
the  only  injury  was  an  obstruction  of 
light  and  air,  which  was  neither  substan- 
tial nor '  material.  And  in  Gale  v.  Abbot, 
8  Jur.  N.  S.  987,  6  L.  T.  N.  S.  852,  10 
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Week.  Rep.  748,  it  was  held  that  a  lessee 
whose  term  had  expired  when  the  nuisance 
was  created,  but  who  had  agreed  for  a  re- 
newal, could  maintain  a  suit  to  prevent 
the  obstruction  of  light  and  air.  So,  in 
Bly  V.  Edison  Electric  Illuminating  Co. 
172  N.  Y.  1,  58  L.R.A.  500,  64  N.  E.  745, 
a  tenant  was  allowed  to  maintain  an  action 
to  abate  a  nuisance  not  of  a  permanent 
character,  which  affected  the  right  of  oc- 
cupancy and  the  enjoyment  of  his  private 
property,  and  to  recover  therefor,  although 
he  renewed  his  lease  after  the  creation  of 
the  nuisance.  And  the  same  conclusion  was 
reached  in  Pritchard  v.  Edison  Electric 
Illuminating  Co.  92  App.  Div.  178,  87  N. 
Y.  Supp.  225,  affirmed  in  179  N.  Y.  364,  72 
N.  E.  243,  as  to  a  nuisance  created  during 
the  tenancy. 

And  in  McKenzie  v.  Kayler,  15  Mani- 
toba L.  Rep.  660,  it  was  held  that  a  tenant 
from  month  to  month  may  enjoin  a  nui- 
sance which  disturbs  the  enjoyment  of  the 
tenancy,  but  that  it  would  not  be  a  proper 
case  for  awarding  damages  as  an  alter- 
native remedy,  as  the  term  of  occupancy 
would  neither  be  determined  nor  the  in- 
juries (noxious  smells  and  noises  from  liv- 
ery stable,  causing  special  annoyance  and 
discomfort)  fully  compensated,  nor  the 
damages  accurately  estimated.  And  in 
Jones  V.  Chappell,  L.  R  20  £q.  539,  44  L. 
J.  Ch.  N.  S.  658,  in  h61ding  that  a  land- 
lord could  not  enjoin  a  temporary  nuisance 
which  affected  the  occupancy  merely,  it  was 
said  by  way  of  argument  that  a  suit  could 
be  maintained  even  by  a  weekly  tenant,  if 
the  nuisance  was  such  as  to  interfere  with 
his  health  or  comfort.  But  in  Clarke  v. 
Thatcher,  9  Mo.  App.  436,  it  was  held  that 
a  tenant  from  month  to  month  has  not 
such  an  interest  in  the  premises  .as  to  en- 
able him  to  restrain  a  nuisance  injurious 
to  his  possession.  The  court  said:  "An  in- 
junction to  restrain  a  nuisance  is  granted 
only  where  the  right  to  be  protected  is  a 
permanent  one,  or  where  the  right  has  been 
of  long  duration."  G.  J.  C. 


UNITB3D  STATES  CIRCUIT  COURT  OF 
APPEALS,   FOURTH   CIRCUIT. 

WHEALTON  PACKING  COMPANY,  Plff. 

in  Err., 

V. 

.fflTNA  INSURANCE  COMPANY. 

(107  C.  C.  A.  113,  185  Fed.   108.) 

Insurance  —  absence  of  watchman  — 
breach  of  warranty  —  lack  of  knowl- 
edge. 

The  insurer  of  a  vessel  is  relieved  from 
liability  for  its  loss  by  fire  if  the  fire  oc- 
curs   during   the   absence   of    a   watchman 

Note.  —  Insurance :  absence  of  watch  - 
man  without  Icnowledge  of  insured  as 
a  defense. 

The  courts,  as  a  general  rule,  have  been 
loath  to  construe  a  promise  upon  the  part 
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whom  the  insured  has  warranted  to  have  at 
all  times  on  board,  although  he  left  without 
the  owner's  knowledge,  merely  to  get  a 
change  of  clothing. 

(February   18,   1911.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland  to 
review  a.  judgment  in  defendant's  favor  in 
an  action  on  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Circuit  Judge, 
and  Brawley  and  Dayton,  District  Judges. 

Messrs.  Alonzo  Miles  and  Xjuther  E. 
Mackall  for  plaintiff  in  error. 

Messrs.  Foley,  Martin,  A  Nelson  and 
Robert  H.  Smith  for  defendant  in  error. 

Per  Cnriam: 

While  it  may  be  entirely  true  that  some  of 
the  courts  of  this  country  have  gone  too  far 
in  holding  that  the  breach  of  an  express 
warranty  in  an  insurance  policy,  whether 
material  to  the  risk  or  not,  whether  a  loss 
happened  through  the  breach  or  not,  abso- 


lutely determines  the  policy,  we  are  not 
called  upon  to  either  discuss  or  determine 
the  question  in  this  case.  Here  the  in- 
sured warranted  that  his  boat  should  "at 
all  times  have  a  competent  watchman  oa 
board,"  and  the  evidence  ia  undisputed  that,, 
while  the  boat  was  lying  at  wharf,  the- 
sole  watchman  aboard  went  ashore  to  se- 
cure a  change  of  clothing,  and  while  absent 
the  boat  caught  fire  and  was  consumed.  The 
very  fact  that  his  presence  at  the  time  was 
BO  essentially  necessary  to  put  out  the  fir» 
and  prevent  the  loss  clearly  demonstrates 
the  insurance  company's  right  to  stand 
upon  the  express  warranty  made  in  the  con- 
tract that  he  would  be  there  for  that  pur- 
pose. His  absence  was  certainly  not  imma- 
terial to  the  risk,  and  it  is  a  very  reason- 
able presumption  that  the  loss  could  have 
been  avoided  if  he  had  been  there  perform- 
ing his  duty.  It  seems  clear  that  the 
breach  of  this  warranty  by  the  agent  of  in- 
sured without  his  knowledge  must  be  held,, 
nevertheless,  a  violation  by  the  insured,  witb 
whom  alone  the  company  contracted.  Nor- 
waysz  V.  Thuringia  Ins.  Co.  204  111.  334,. 


of  an  insured  to  keep  a  watchman  on  the 
insured  premises  as  a  warranty,  so  as  to 
preclude  any  recovery  on  the  contract  of  in- 
surance where  the  watchman  was  temporari- 
ly absent  without  the  knowledge  of  the  in- 
sured. In  King  Brick  Mfg.  Co.  v.  Phcenix 
Ins.  Co.  164  Mass.  291,  41  N.  E.  277,  where 
the  only  stipulation  in  regard  to  a  watch- 
man was  contained  in  the  words  '^constant 
watch,"  the  court  refused  to  deny  a  recovery 
because  at  the  time  of  the  fire  the  watchman 
was  absent,  where  such  absence  was  without 
the  knowledge  of  the  insured  or  any  of  its 
officers.  The  court  said  that  it  was  a  familiar 
rule  of  construction  that  a  promise  in  regard 
to  the  future,  \ihich  was  not  clearly  made  a 
warranty,  was  a  representation  only,  and 
not  a  warranty;  and  that  upon  this  princi- 
ple it  could  not  regard  the  words  "constant 
watch"  as  constituting  a  condition  prece- 
dent to  the  right  to  recover,  but  considered 
them  as  a  representation  that  constant 
watch  would  be  kept.  To  quote  from  the 
opinion:  ''The  duty  was  thus  imposed  upon 
the  insured  to  use  all  reasonable  care,  and 
to  take  all  reasonable  means  to  see  that  a 
constant  watch  was  kept.  This  was  done  by 
making  a  rule  to  that  effect,  and  providing 
a  watch.  No  negligence  or  fraud  is  imputed 
to  the  assured.  The  loss  was  caused  by  the 
negligence  of  a  servant,  and  tnis  is  a  risk 
covered  by  the  insurance.  There  was  there- 
fore no  breach  of  the  terms  of  the  policy  by 
the  insured." 

And  in  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  127  Mich.  636,  64  L.R.A. 
739,  89  Am.  St.  Rep.  601,  87  N.  W.  61, 
where  the  insured  property  was  destroyed 
by  fire  during  the  temporary  absence  of  the 
watchman,  without  the  knowledge  of  the  in- 
sured or  any  of  its  officers  or  directors,  it 
was  held  that  such  absence  would  not  avoid 
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a  contract  of  insurance  in  which  the  insured 
stipulated  to  keep  a  watchman  on  the  prem- 
ises at  such  times  as  that  at  which  the  fire 
occurred. 

And  the  case  last  cited  was  relied  upon  in- 
McGannon  v.  Millers'  Nat.  Ins.  Co.  171  Mo. 
143,  94  Am.  St.  Rep.  778,  71  S.  W.  160,  ii> 
reaching  the  same  conclusion  in  an  action 
growing  out  of  the  same  loss,  on  another 
policy  containing  a  similar  provision. 

In  Au  Sable  Lumber  Co.  v.  Detroit  Mfrs.' 
Mut.  F.  Ins.  Co.  89  Mich.  407,  60  N.  W.  870, 
and  in  Gibson  v.  Farmers'  &  M.  Ins.  Co.  13 
Ohio  Dec.  Reprint,  629,  recovery  was  al- 
lowed for  the  loss  of  the  premises  insured 
under  a  policy  stipulating  for  the  keeping 
of  a  watchman  by  the  insured,  though  the 
watchman  was  temporarily  absent  when  the 
'fire  occurred.  It  is  nowhere  specifically  stat- 
ed in  either  of  these  cases  that  the  absence 
was  without  the  knowledge  of  the  insured, 
but  such  was  very  probably  the  case. 

The  principle  applied  in  Whealton  Pack- 
ing Co.  V.  iExNA  Ins.  Co.  seems  to  have  gov- 
erned the  decision  reached  in  Snyder  v. 
Home  Ins.  Co.  133  Fed.  848,  affirmed  with- 
out opinion  in  79  C.  C.  A.  536,  148  Fed. 
1021,  cited  therein,  in  which  recovery  was 
denied  for  the  sinking  of  a  canal  boat  dur- 
ing the  absence  of  the  master  and  crew, 
without  any  person  in  charge,  on  a  marine 
policy  providing  that  it  was  "warranted  by 
the  insured  that  the  said  vessel  .  .  . 
shall  at  all  times  have  a  competent  watch- 
man on  board.'? 

The  other  cases  cited  in  Whealton  Pack- 
ing Co.  V.  ^TNA  Ins.  Co.  do  not  involve  th« 
circumstance  of  the  absence  of  a  watchman 
without  the  knowledge  of  the  insured,  and 
are  therefor^  not  within  the  scope  of  this 
note.  J.  A  C 
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68  N.  E.  561;  Snyder  if».  Home  Ins.  Co.  (D. 
€.)  133  Fed.  848,  affirmed  in  79  C.  C.  A. 
536,  148  Fed.  1021;  Ripley  v.  Minsk  Ins. 
Co.  30  N.  Y.136,  86  Am.  Dec  362;  First 
Nat.  Bank  v.  Insurance  Co.  of  N.  A.  50  N. 
Y.  45;  Ryan  y.  Providence  Waahington  Ins. 
Co.  79  App.  Div.  316,  79  N.  Y.  Supp.  460. 
The  judgment  of  the  court  below  must  he 
affirmed. 


MINNESOTA   SUPREME   COURT. 

ADELIA  NELSON,  Appt., 

V. 

SWEDISH  EVANGELICAL  LUTHERAN 
CEMETERY  ASSOCIATION  OF  CHI- 
SAGO CITY,  Respt. 

(Ill  Minn.  149,  126  N.  W.  723.) 

Trial  —  nuisance  ^  cemetery  ^  ques- 
tion of  fact. 

1.  Whether  or  not  a  cemetery  is  a  nui- 
sance is  a  question  of  fact,  to  be  determined 
by  the  circumstances  of  each  Case. 

Injunction  —  against  cemetery. 

2.  When  it  appears  that  a  place  of  sepul- 
ture is  so  situated  that  the  burial  of  the 
dead  there  will  injure  life  or  health,  either 
by  contaminating  the  surrounding  atmos- 
phere or  the  water  of  wells  or  springs,  the 
court  will  grant  an  injunction  to  restrain 
such  use  of  land. 

Same  —  establishment  of  nuisance. 

3.  A  court  of  equity  will  not,  however, 
interfere,  unless  it  clearly  appears  by  com- 
petent evidence  that  a  nuisance  will  be 
brought  into  existence  by  acts  sought  to 
be  restrained,  and  that  the  parties  com- 
plaining will  be  injured  unless  the  injunc- 
tion is  granted ;  but  this  does  not  mean  that 
there  must  be  absolute  certainty  of  injury 
in  order  that  the  injunction  be  issued. 

Nuisance  «  public  ~  private  suit. 

4.  To  entitle  a  private  individual  to  en- 
join a  public  nuisance,  the  injury  com- 
plained of  must  be  peculiar  in  kind  or  na- 
ture, and  not  merely  in  degree,  and  not 
shared  in  common  with  the  public  at  large; 
substantial,  not  fanciful  nor  evanescent; 
and  the  proximate  result  of  the  conduct 
complained  of. 

Headnotes  by  Jaggard,  J. 


Evidence  —  nuisance  —  sufficiency. 

6.  Plaintiff,  the  owner  of  premises  near 
land  about  to  be  used  as  a  cemettsry^  ap- 
plied for  an  injunction  to  restrain  its  uso 
for  that  purpose.  It  is  held  that  under 
the  findings  of  the  court,  and  under  the  cir- 
cumstances proved,  the  injunctioik  should 
be  issued. 

(O'Brien,  J.,  dissents.) 
(May  27,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Chisago  County 
in  defendant's  favor  in  an  action  brought 
to  enjoin  defendant,  its  officers  and  em- 
ployees, from  using  certain  property  for 
cemetery  purposes.     Reversed.  , 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Nethaway  for  appellant. 

Mr.  Alfred  P.  Stolberg,  for  respondent: 

A  cemetery  is  not  per  se  a  nuisance,  and 
to  enjoin  its  use  such  facts  must  be  set 
forth  as  will  show  with  reasonable  cer- 
tainty that  a  nuisance  will  be  brought  in- 
to existence  by  the  acts  of  the  defendant. 

Dunn  v.  Austin,  77  Tex.  139,  11  S.  W. 
1125;  5  Am.  &  £ng.  Eno.  Law,  2d  ed.  p. 
791;  29  Cyc  Law  &  Proc.  p.  1169;  El- 
liott V.  Ferguson,  37  Tex.  Civ.  App.  40,  83 
S.  W.  60. 

Whenever  it  cannot  be  clearly  proved 
that  a  place  of  sepulture  is  so  situated  that 
the  burial  of  the  dead  there  will  endanger 
life  or  health,  either  by  corrupting  the  sur- 
roimding  atmosphere,  or  water  of  wells  or 
springs,  the  court  will  not  grant  its  in- 
junctive relief  upon  the  ground  that  the 
act  will  be  a  nuisance  of  a  kind  likely  to 
produce  irreparable  mischief.  ! 

Clark  ▼.  Lawrence,  59  N.  C.  {6  Joneff, 
Eq.)  83,  78  Am.  Dec.  241;  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  704;  High,  Inj.  742; 
Dilworth's  Appeal,  91  Pa.  247;  Braasch 
V.  Cemetery  Asso.  69  Neb.  300,  95  N.  W. 
648,  5  A.  &  C.  Ann.  Cas.  132;  22  Cyc.  Law 
&  Proc  p.  940;  29  Cyc.  Law  &  Proc.  p. 
1225;  Upjohn  v.  Board  of  Health,  46  Mich. 
542,  0  N.  W.  845;  Greencastle  v.  Hazelett, 
23  Ind.  186;  Lake  View  v.  Letz,  44  111.  81; 
Monk  V.  Packard,  71  Me.  309,  36  Am.  Repv 
315;  Barnes  v.  Hathorn,  64  Me.  124. 


Xote,  ^^  Burial  ground  or  cemetery  as 

nuisance. 

The  rule  of  Harper  v.  Nashville,  — .  Ga. 
— ,  70  S.  E.  1102,  like  that  of  the  earlier 
cases  collected  in  the  note  on  this  same 
question  in  31  L.R.A.(N.S.)  945,  is  that  a 
cemetery  is  not  per  se  a  nuisance,  but  a 
necessity;  and  that,  unless  the  soil  of  the 
land  to  be  used  as  a  cemetery,  and  that  of 
the  contiguous  owner,  is  such  as  to  cause 
drainage  which  will  produce  contamination 
of  the  waters,  thereby  putting  in  jeopardy 
the  health  or  lives  of  the  owners  of  the 
34  L.R.A.(N.S.) 


contiguous  land,  or  unless  the  air  will  be 
contaminated,  courts  of  equity  will  not  in- 
terfere by  the  grant  of  injunctive  relief  to 
prevent  the  es&blishment  of  the  cemetery. 
Furstenhurg  v.  Brissey,  —  Okla.  — ,  115 
Pac.  465,  also  decided  since  the  preparation 
of  the  earlier  note,  was  expressly  governed 
by  a  statute  forbidding  and  declaring  to 
be  a  nuisance  the  establishment  and  use 
of  any  cemetery  within  a  certain  distance 
from  any  tract  of  land  ]^latted  as  an  ad- 
dition to  a  city  or  town  within  the  state. 

L.  A.  W. 
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J&ggnrd,  J.,  delivered  the  opinion  of  the 
oourt: 

Plaintiff  and  appellant  brought  this  ac- 
tion to  enjoin  defendant,  its  officers  and 
employees,  from  using  certain  property  for 
cemetery  purposes.  The  trial  court,  in 
substantially  its  own  words,  found  that 
''the  land  platted  as  a  [cemetery]  is  com- 
posed of  about  1  foot  in  depth  on  the  sur- 
face of  loam,  underneath  which  there  is  a 
stratum  of  clay,  about  20  feet  in  depth, 
underneath  which  is  sand.  In  said  stratum 
of  clay  there  have  been  found  in  some 
places  a  few  small  veins,  about  an  inch  in 
diameter,  some  of  which  are  vertical,  some 
horizontal,  and  some  oblique,  but  to  whfeit 
distance  was  not  shown.  Good  water  to 
supply  wells  can  be  obtained  on  the  grounds 
.  .  .  at  a  depth  of  about  40  feet.  The 
elevation  of  the  cemetery  ground  is  about 
2  feet  higher  than  the  plaintiff's  land,  and 
it  slopes  northerly  towards  plaintiff's  land. 
The  well  on  plaintiff's  premises  is  situated 
150  feet  from  said  cemetery,  and  the  house 
thereon  is  situated  250  feet  from  said 
premises.  There  are  a  number  of  residences 
and  wells  situated  within  a  radius  of  800 
feet  of  said  cemetery.  The  highest  point 
of  ground  between  the  lakes  between  which 
the  cemetery  was  situated  is  40  feet."  The 
trial  court  found  that  plaintiff  was  not  en- 
titled to  the  relief  sought. 

The  general  principles  of  law  as  to  en- 
joining the  use  of  land  for  a  cemetery  are 
well  settled.  A  cemetery  is  not  necessarily 
a  nuisance.  Whether  or  not  it  is  a  nui- 
sance is  a  question  of  fact,  to  be  deter- 
mined by  the  circumstances  of  each  case. 
Dunn  V.  Austin,  77  Tex.  139,  11  S.  W. 
1125;  Braasch  v.  Cemetery  Asso.  69  Neb. 
300,  05  N.  W.  646,  5  A.  &  E.  Ann.  Cas. 
132;  Woodstock  Burying  Ground  Asso.  v. 
Hager,  68  Vt.  488,  35  Atl.  431 ;  Elliott  v. 
Ferguson,  37  Tex.  Civ.  App.  40,  83  S.  W. 
56.  If  in  fact  it  is  a  nuisance,  parties 
threatened  by  its  harm  are  not  compelled 
to  resort  to  legal  remedies  only.  They 
may  avail  themselves  of  equitable  reme- 
dies, as  by  wav  of  injunction.  In  Mugler 
V.  Kansas,  123  U.  S.  623,  673,  31  L.  ed. 
205,  673,  8  Sup.  Ct.  Rep.  273,  303,  Harlan, 
J.,  said:  "The  ground  of  this  jurisdic- 
tion, in  cases  of  purpresture,  as  well  as  of 
public  nuisance,  is  the  ability  of  courts  of 
equity  to  give  a  more  speedy,  effectual,  and 
permanent  remedy  than  can  be  had  at  law. 
They  can  not  only  prevent  nuisances  that 
are  threatened,  and  before  irreparable  mis- 
chief ensues,  but  arrest  or  abate  those  in 
progress,  .  .  .  whereas  courts  of  law 
can  only  reach  existing  nuisances,  leaving 
future  acts  to  be  the  subject  of  new  prose- 
cutions or  proceedings.  This  is  a  salutary 
jurisdiction,  especially  where  a  nuisance 
34  L.R.A.(N.S.) 


affects  the  health,  morals,  or  safety  of  tha 
conununity."  And  see  Missouri  v.  Illinois, 
180  U.  S.  208,  45  L.  ed.  497,  21  Sup.  CU 
Rep.  331,  where  the  threatened  daily  tran»- 
position  by  Chicago  of  large  quantities  of 
sewage  and  accumulated  deposits,  which 
would  poison  the  water  supply  of  Missouri, 
and  injuriously  affect  portions  of  the  bed 
of  the  Mississippi  river,  was  enjoined  in  ad- 
vance of  any  actual  injury  sustained  there- 
by. More  specifically,  Battle,  J.,  said: 
But  when  it  appears  "that  a  place  of  sepul- 
ture is  so  situated  that  the  burial  of  the 
dead  there  will  endanger  life  or  health, 
either  by  corrupting  the  surrounding  at^ 
mosphere  or  the  water  of  wells  or  springs, 
the  court  will  gjant  its  injunctive  relief, 
upon  the  ground  that  the  act  will  be  a  nui- 
sance of  a  kind  likely  to  produce  irrepa- 
rable mischief,  and  one  which  cannot  be 
adequately  redressed  by  an  action  at  law." 
Clark  V.  Lawrence,  59  N.  C.  (6  Jones,  Eq. ) 
83,  78  Am.  Dec.  241;  Lowe  v.  Prospect 
Hill  Cemetery  Asso.  58  Neb.  94,  46  L.R.A. 
237,  78  N.  W.  488  (cemetery).  And  see 
Laflin  &  R.  Powder  Co.  v.  Tearney,  131 
111.  322,  7  L.R.A.  262,  19  Am.  St.  Rep.  34, 
23  N.  E.  389;  Barnes  v.  Hathorn,  54  Me. 
124;  Gilford  v.  Babies'  Hospital,  21  Abb. 
N.  C.  159,  1  N.  Y.  Supp.  448  (babies'  hos- 
pital enjoined  in  residential  district,  be- 
cause of  the  probability  of  dissemination 
of  l^bies'  dis(ifo,ses)  ;  Rodenhausen  v. 
Craven,  141  Pa.  546,  23  Am.  St.  Rep.  306, 
21  Atl.  774  (enjoining  the  establishment  of 
carpet  cleaning  industry,  because  of  danger 
of  infection  by  dust)  ;  Pierce  v.  Gibson 
County,  107  Tenn.  224,  55  L.R.A.  477,  89 
Am.  St.  Rep.  940,  64  S.  W.  33  (injunction 
to  pre^^ent  the  connection  of  clo«ets  in 
courthouse  with  an  open  ditch)  ;  Miley  v. 
O'Hearn,  13  Ky.  L.  Rep.  834,  18  S.  W. 
529  (injunction  granted  to  prevent  an  ad- 
joining landowner  from  building  a  closet 
in  close  proximity  to  plaintiff's  house  and 
well). 

A  court  of  equity  will  not,  however,  in- 
terfere unless  it  clearly  appears  by  com- 
petent evidence  that  a  nuisance  will  be 
brought  into  existence  by  the  acts  of  the 
parties  sought  to  be  restrained,  and  that 
the  party  complaining  will  be  injured  un- 
less the  injunction  is  granted.  Dunn  v. 
Austin,  77  Tex.  139,  11  S.  W.  1125;  Braasch 
V.  Cemetery  Asso.  69  Neb.  300,  95  N.  W. 
646^650,  5  A.  &  E.  Ann.  Cas.  132;  Up- 
john V.  Board  of  Health,  46  Mich.  642,  9  N. 
W.  845,  41  Am.  Rep.  178;  Greencastle  v. 
Hazelett,  23  Ind.  186.  And  see  5  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  791;  20  Cyc. 
Law  &  Proc.  p.  1169.  And  see  12  Current 
Law,  1123,  §  4;  10  Current  Law,  1036. 
If  the  injury  be  doubtful,  conjectural,  or 
contingent,  equity  will  not  interfere.     Dil- 
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worth's  Appeal;  01  Pa.  247.  But  this  does 
not  mean  that  there  must  be  absolute  cer- 
tainty of  injury  in  order  that  the  injunc- 
tion be  issued.  As  Holt,  J.,  said  in  Miley 
V.  O'Hearn,  13  Ky.  L.  Rep.  834,  18  S.  W. 
529:  ''If  so,  it  could  rarely  be  invoked. 
It  is  true  the  party  cannot  act  upon  a  mere 
fear  or  apprehension, — a  mere  possibility 
or  theoretical  injury;  but,  if  the  danger 
be  probable  and  tlireatening,  he  may  invoke 
its  aid,  and  need  not  delay  until  the  in- 
jury is  actually  inflicted." 

Whether  or  not  in  a  given  case  an  in- 
junction will  be  issued  to  restrain  the  use 
of  land  for  cemetery  purposes  depends  upon 
the  facts  proved  in  each  case.  An  injunc^ 
tion  was  refused,  for  example,  in  Green- 
castle  y.  Hazelett,  23  Ind.  186.  It  is  to  be 
noted,  however,  that  the  law  as  to  correla- 
tive rights  in  subterranean  streams,  in 
force  in  Indiana  when  this  case  was  de- 
cided, was  largely  undetermined.  In  this 
Btate  the  doctrine  of  sio  utere,  too,  in  large 
measure  governs.  Erickson  v.  Crockston 
Waterworks,  Power,  &  Light  Co.  100  Minn. 
481,  8  L.R.A.(N.S.)  1260,  111  N.  W.  391, 
10  A.  A  E.  Ann.  Cas.  843,  approved  in 
Meeker  v.  East  Orange,  77  N.  J.  L.  623, 
25  L.R.A.(N.S.)  465,  134  Am.  St.  Rep. 
798,  74  Atl.  379.  In  Wahl  v.  Methodist 
Episcopal  Cemetery  Asso.  197  Pa.  197,  46 
Atl.  913,  an  injunction  was  refused.  In 
Lowe  V.  Prospect  Hill  Cemetery  Asso.  58 
Neb.  94,  46  L.R.A.  237,  78  N.  W.  488,  it  was 
granted.  In  the  latter  case  the  wells  in 
question  were  just  across  the  narrow  street, 
not  exceeding  75  feet  from  the  proposed 
cemetery.  In  the  former  case,  the  nearest 
point  in  the  cemetery  was  570  feet  from 
the  nearest  well.  It  is  significant  that  in 
the  latter  case  the  soil  was  a  clay  sub- 
stance called  "loess,"  without  fissures  or 
seams.  Whether  this  was  the  formation  in 
the  case  at  bar  is  one  of  the  present  contro- 
versies. 

2.  Defendant  has  argued,  upon  the  as- 
sumption of  the  truth  of  plaintiff's  posi- 
tion, it  must  follow  that  many  other  per- 
sons would  be  similarly  injured.  Thus  it 
appears  that  the  injury  was  public,  that 
therefore  plaintiff  cannot  prevail,  and  that 
the  public  alone  was  given  a  remedy.  In 
point  of  fact,  this  proof  tended  not  to  de- 
feat, but  to  establish,  plaintiff's  right.  If 
defendant's  reasoning  were  accepted,  then 
the  larger  the  place  in  which  land  was  used 
for  a  cemetery,  and  the  more  people  it 
would  injure,  the  more  certainly  could  no 
individual  complain.  It  is  elementary  that 
this  is  not  the  law.  To  entitle  a  private 
individual  to  enjoin  a  public  nuisance,  it 
is  elementary  the  injury  complained  of 
must  be  (a)  peculiar  in  kind  or  nature, 
and  not  merely  in  degree,  and  not  shared 
34  L.R.A.(N.S.) 


in  common  with  the  public  at  large;  (b) 
substantial,  not  fanciful  or  evanescent;  and 
(c)  the  proximate  result  from  the  conduct 
complained  of.  There  can  be  no  reason- 
able question  that  in  this  case  plaintiff 
claims  such  an  injury,  and  if  her  proof  sus- 
tains such  allegations,  she  is  entitled  to  the 
relief  prayed  for.  Even  in  the  cases  in 
which  an  equitable  relief  has  been  refused, 
it  has  been  invariably  recognized  that  in  a 
proper  case  an  injunction  will  lie  to  re- 
strain the  use  of  a  tract  of  land  for  ceme- 
tery purposes,  so  situated  that  the  burial 
of  the  dead  therein  will  injure  life  and 
health,  and  corrupt  the  water  of  the  wells. 

3.  The  real  question  in  this  case  concerns 
not  the  legal  sufficiency  of  plaintiff's  claims, 
but  the  sufficiency  in  fact  of  the  evidence 
introduced  to  sustain  them,  under  well- 
settled  rules  of  law.  The  situation  is  sim- 
ple. Under  the  isurface  soil  is  a  deep 
stratum  of  clay.  Underneath  that  clay  is 
a  sand  or  gravel  stratum,  bearing  water. 
Plaint ifTs  premises  are  situated  150  feet 
from  the  cemetery.  Plaintiff  insists,  and 
defendants  deny,  that  the  clay  soil  was  not 
impervious  to  moisture.  The  findings  of 
the  trial  court  and  the  evidence  fully  sus- 
tain plaintiff's  position.  The  court  found 
that  there  were  veins  in  the  clay  subsoil  ex- 
tending vertically,  horizontally,  and  obli- 
quely; that  is,  "there  were  holes  in  the 
skimmer."  But  the  evidence  is  much 
stronger  than  the  findings.  The  record 
shows  that  there  were  seams  of  the  gravel 
and  sand  found  in  the  clay  subsoil  in  this 
immediate  vicinity.  One  qualified  and  un- 
impeached  witness  testified,  substantially 
in  his  own  language:  "You  can't  dig  4 
feet  square  in  there  nowhere  without  strik- 
ing gravel  veins..  They  were  found  in  the 
upper  part  of  the  cemetery  block.  I  saw 
water  come  into  that  grave  [the  witness 
had  seen  dug  in  the  cemetery  Uast  fall'] 
from  one  of  the  veins.  ...  I  dug  a 
grave  in  the  vicinity  something  like  5  feety. 
and  found  at  least  two  veins  of  sand;  two 
big  ones."  Another  witness  testified  that 
he  had  dug  two  graves  there,  and  found 
two  small  veins.  Cellars  in  the  vicinity 
showed  veins.  A  third  witness  testified 
he  had  found  veins  of  various  sizes  within 
two  blocks  of  plaintiff's  land.  "Some  were 
big;  some  small;  some  as  big  as  my  arm." 
Another  witness  had  found  veins  a  foot 
in  diameter,  and  smaller  ones. 

Defendant  has  laid  considerable  stress  up- 
on the  statement  of  one  of  plaintiff's  wit« 
nesses:  The  veins  "are  [not]  continuous." 
The  witness,  however,  added:  "They  are 
just  like  patches;  some  very  small;  some 
very  big.  What  I  found  point  a  little  down- 
ward, but  they  go  in  the  clay.  They  must 
come  far,  because  they  carry  the  water  in 
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the  cellars  quite  a  ways  away.  I  don't 
know  where  they  end.  You  just  draw  that 
conclusion.  It  goes  around  my  house;  it  is 
high;  there  can't  no  water  stand  there. 
.  .  .  I  have  seen  other  cellars  dug  in 
the  vicinity  of  mine,  and  I  have  noticed 
these  sand  and  gravel  veins  in  those  cel- 
lars. .  .  .  Some  may  be  3  or  4  inches 
or  more;  some  may  be  smaller."  On  the 
other  hand,  the  testimony  lor  the  defend- 
ant tended  to  show  that  defendant  had 
made  three  soundings  at  or  near  the  north- 
erly line  of  the  cemetery  block,  one  sound- 
ing near  the  center  of  its  westerly  line, 
one  sounding  near  the  center  of  the  block, 
and  one  sounding  near  the  center  of  its 
southerly  line;  that  these  soundings  were 
all  in  the  neighborhood  of  8  feet  or  more, 
and  in  all  cases  showed  a  hard,  compact 
clay,  a  hardpan;  while  in  some  places  it 
seemed  harder  than  in  others,  no  traces  of 
sand  or  gravel  appear.  These  soundings 
were  made  with  a  3-inch  and  then  with  a 
1-inch  auger.  Another  witness  testified 
that  he  had  examined  an  excavation  for  a 
church  recently  made  in  the  vicinity  of  the 
cemetery,  and  that  a  hard  body  of  clay 
was  exposed,  but  no  fissures  or  seams.  It 
also  appeared  that  in  two  graves  dug  in 
the  cemetery  no  fissures  were  found.  It  is 
evident  that  this  testimony  is  not  particu- 
larly significant.  Soundings  might  have 
been  made  through  the  solid  clay,  and  have 
entirely  missed  the  seams  or  fissures. 
Many  cellars  or  graves  might  have  been 
dug  through  solid  beds  of  clay.  Many  oth- 
er cellars  or  graves  might  have  encountered 
the  sand  or  gravel  conduits.  Equally  in- 
conclusive was  the  testimony  of  the  rail- 
road contractor,  who  did  not  remember  any 
sand  or  gravel  in  a  railroad  cut  of  almost 
20  feet.     He  "was  not  looking  for  any.'' 

It  was  established  with  equal  certainty 
that  water  which  the  witnesses  emphasized 
was  not  and  could  not  have  been  surface 
water  filled  cellars  and  wells  in  this  imme- 
diate neighborhood.  The  testimony  was 
practically  undisputed  that  water  came  in- 
to cellars  every  year  through  these  seams. 
It  came  into  plaintiff's  cellar  through  a 
hole  in  the  cemented  side,  and  three  months 
later  disappeared  by  evaporation  or  through 
the  unceniented  bottom  of  the  cellar.  One 
witness  testified  that,  in  order  to  take  care 
of  that  water,  many  persons  bored  a  hole 
leading  to  the  outside,  and  placed  a  pipe 
to  run  it  from  the  cellar.  It  appears  quite 
clearly  that  wells  were  supplied  from  under- 
ground water-bearing  strata,  and  at  sub- 
stantially an  equal  depth,  found  by  the 
court  to  be  40  feet.  The  coMnection  with 
the  water  in  the  cellars  and  wells  with  the 
cemetery  was  certain  enough.  A  seam  of 
sand,  surrounded  by  clay,  could  conduct 
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water  from  a  grave  in  the  cemetery  as  di- 
rectly to  plaintiffs  cellar  or  well  as  could 
a  lead  pipe.  It  is  immaterial,  however,, 
whether  the  necessary  and  inevitable  putre- 
faction about  a  grave  would  be  conveyed  by 
water  directly  or  indirectly  down  into  the 
sand  or  gravel  seams  to  the  water-bearing^ 
stratum  from  which  the  wells  are  supplied, 
or  by  reason  of  th^  proximity  of  two  lakea- 
a  small  distance  below  the  level  of  the 
land,  the  water  of  which  would  percolate 
through  the  soil  to  wells  or  cellars. 

The  expert  testimony,  while  proper 
enough,  is  really  not  very  significant.  The 
secretary  of  the  state  board  of  health  ex- 
pressed an  opinion  which  amounted  to  this: 
That  if  the  situation  were  as  described,, 
and  the  deposit  of  clay  contained  veins  and 
seams,  then  there  would  be  great  proba- 
bility of  contamination  of  wells  and  cel- 
lars, and  from  a  sanitary  point  of  view  the 
proposed  location  of  the  cemetery  would  be 
highly  improper.  This  was  corroborated  by 
other  testimony.  On  the  other  hand,  de- 
fendant adduced  testimony  of  an  equally 
eminent  expert  that  this  general  forma- 
tion, known  as  "glacial  drift,"  or  "till,'" 
not  "loess,"  was  practically  impervious  to 
water,  and  that  it  was  an  "exceedingly  un- 
usual condition"  to  find  such  strata  through 
which  water  can  run.  This  a  priori  testi- 
mony must  obviously  give  way  before  the 
actual  facts  shown.  In  brief,  the  experts' 
opinion  amounts  to  this:  That  on  the  as- 
sumption that  the  facts  for  which  the  re- 
spective counsel  contend  were  true,  the  con- 
clusion of  each  would  respectively  follow. 
Taken  as  a  whole,  such  evidence  sustained 
plaintiff's  position.  For  example,  defend- 
ant's expert  was  asked  by  counsel  for  plain- 
tiff: "Assuming  that,  in  making  excava- 
tions north  of  that  cemetery,  they  struck 
this  formation  which  has  been  termed  'till' 
[by  defendant's  geologist],  and  found  north 
of  that  a  stratum  of  sand,  gravel,  out  of 
which  water  oozes  and  runs,  and  the  same 
conditions  are  found  the  east  side  of  the 
cemetery,  also  on  the  south  side;  would 
there  be  any  danger  of  the  contamination 
of  soil  by  disease  germs  under  those  con- 
ditions and  that  formation?  A.  Yes; 
there  would  be.  Q.  Would  you,  as  a  physi- 
cian, with  due  regard  to  the  health  of  the 
community,  recommend  the  establishment 
of  a  cemetery  in  the  location  in  question  f 
A.  No;  I  should  not." 

There  is  no  question  that  the  evidence 
sustains  findings  of  the  trial  court.  There 
is  no  doubt  and  no  controversy  whatever  on 
that  point.  Tlie  point  in  the  ease  is  that 
those  findings,  as  interpreted  in  the  light 
of  the  evidence,  do  not  sustain  the  oonclo> 
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sion,  but  require  thnt  a  new  trial  be  grant- 
ed.    It  is  so  ordeved. 
Keversed. 

I 

0*Brfen,  J.,  dissentinc;:' 

I  dissent.  In  my  judgment,  the  find- 
ings are  not  so  clearly  ajcrainst  the  evidence 
as  to  require  a  new  trial. 

A  petition  for  rehesrin^  having  been 
filed,  JaiTfcard,  J.,  on  September  2,  1910, 
handed  down  the  following  additional  opin- 
ion: 

In  its  petition  for  reargument,  defend- 
ant regards  this  court  as  having  "reversed 
the  court  below  as  to  the  findings  of  the 
court  below  as  to  a  question  of  fact,  not- 
withstanding there  was  evidence  tending 
to  support  the  findings  of  the  court  below." 
This  is  a  total  misapprehension  of  the  opin- 
ion. It  was  therein  expressly  set  forth 
that  the  evidence  sustained  the  findings  of 
fact  of  the  trial  court.  All  members  of 
the  court  were  agreed  that  the  findings 
were  not  so  clearly  against  the  evidence  as 
to  require  a  new  trial,  but  that  the  evidence 
fully  sustained  the  findings  of  fact.  The 
only  question  considered  was  whether  those 
findings,  interpreted  in  the  light  of  the 
whole  evidence,  required  the  granting  of  a 
new  trial.  So  far  as  the  record  reveals, 
there  has  been  no  dissent  from  the  propo- 
sition that  in  this  view  a  new  trial  was 
necessary.  The  court  did  not  finally  deter- 
mine the  merits  of  the  case  as  a  matter  of 
law.    It  merely  granted  a  new  trial. 

The  analysis  of  the  evidence  contained  in 
the  petition  confirms  our  view  previously 
expressed.  Negatively,  the  defendant  is  un- 
der a  misapprehension  in  this:  The  bur- 
den did  not  rest  on  the  plaintiff  to  show 
to  a  moral  certainty  that  contamination 
would  necessarily  follow  from  the  use  of 
land  as  a  cemetery.  The  law  does  not  de- 
mand the  impossible.  It  was  sufficient  if 
she  showed  a  reasonable  probability.  There- 
fore the  testimony  of  plaintiff's  witnesses 
was  significant,  although  it  was  not  shown 
that  the  testimony  expressly  "related  to 
cligging  to  a  depth  not  exceeding  the  depth 
of  stratum,  20  or  22  feet."  Nor  was  plain- 
tiff required  to  "establish  the  fact  that  the 
veins  of  sand  are  not  down  through  the 
entire  depth  of  clay  strata."  Afilrmatively 
the  evidence  tends  to  establish  (1)  that 
the  clay  subsoil  was  not  impervious  to 
moisture,  but  was  permeated  by  sand  and 
gravel  seams  extending  vertically,  horizon- 
tally, and  obliquely;  (2)  that  neighboring 
cellars  and  wells  were  filled  with  water 
which  was  not  and  could  not  have  been 
surface  water;  (3)  that  there  was  a  prob- 
able connection  between  the  water  in  the 
cellars  and  wells  and  water  which  would 
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percolate  from  graves,  although  this  was  of 
necessity  largely  inferential.  No  dissent 
from  this  position  by  any  member  of  this 
court  has  been  recorded. 

Under  the  circumstances,  the  original 
opinion  must  be  adhered  to,  but  we  desire 
to  make  it  clear  that  we  have  not  pre- 
judged the  conclusion  of  law  which  tha 
court  may  reach  on  a  second  triaL 
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VILLAGE  OF  TRENTON,  Appt., 

V. 

J.  DEAN  RUCKER. 

(162  Mich.  19,  127  N.  W.  39.) 

Surface  water  ^  right  to  compel  village 
to  care  for. 

1.  The  owner  of  village  property  across 
which  surface  water  has  flowed  from  neigh- 
boring property  from  time  immemorial  can- 
not, where  he  is  not  attempting  to  improve 
his  property,  compel  the  village,  across  ono 
of  whose  streets  the  water  runs,  to  discon- 
tinue the  use  of  his  property  as  an  outlet 
for  the  water,  where  the  village  has  no 
sewer  system,  and  there  is  nothing  to  show 
that  the  flow  of  water  over  his  land  has 
been  increased. 

Injunction  ^  against  Interference  ivitb 
flow  of  surface  water. 

2.  A  village  which  has  no  sewer  svstem 
may  enjoin  a  lot  owner  from  interfering 
with  an  immemorial  flow  of  surface  water 
across  his  property  from  its  street,  where 
the  amount  or  character  of  the  flow  haa 
not  been  increased. 

(Ostrander,  Moore,  and  Stone,  JJ.,  dissent.*) 

(July  14,  1910.) 

APPEAL  by  complainant  from  an  order 
of  the  Circuit  Court  for  Wayne  County^ 
in  Chancery,  holding  it  in  contempt  of  court 
for  disobedience  of  a  decree  requiring  it  to 
desist  from  the  use  of  defendant's  property 
as  an  outlet  for  surface  water.    Reversed* 

Statement  by  Brooke,  J.: 

Defendant  is  the  owner  of  a  lot  in  the 

Note. —  As  to  the  obstruction  of  surface 
water  in  city,  see  note  to  Levy  v.  Nash,  20 
L.R.A.(N.S.)  155;  and  as  to  liabilitv  of 
of  municipal  corporation  for  damming  back 
surface  water  by  grading  of  street,  see  notes- 
to  Johnson  v.  White,  65  L.R.A.  250,  and 
Hume  V.  Des  Moines,  29  L.R.A.(N.S.)  126; 
and  generally  as  to  surface  water,  see  note- 
to  Gray  V.  Mc Williams,  21  L.R.A.  693.     , 

As  to  the  right  to  hasten  flow  of  sur- 
face  water   along   natural    drain  ways,    see 
note    to    Manteufel    ▼.    Wetzel,    19    L.R.A* 
I  (N.S.)   167. 
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rillage  of  Trenton,  lying  between  Front 
•treet  and  the  Detroit  river,  82i  feet  by  160 
feet.  The  block  lying  immediately  to  the 
northwest  of  defendant's  lot,  and  across 
Front  street,  slopes  somewhat  to  the  south 
and  east.  Tlie  water  collecting  on  said 
block  has,  for  a  great  many  years,  run  in  a 
southeasterly  direction,  crossing  Front 
street  in  front  of  defendant's  lot,  and  thence 
across  defendant's  lot  to  the  Detroit  river. 
Defendant  had  been  the  owner  of  the  lot  in 
question  about  nine  years  before  the  filing 
of  the  bill  herein.  Some  time  prior  to  his 
purchase  thereof,  the  water,  collecting  on 
the  block  to  the  northwest,  instead  of  being 
permitted  .to  find  its  way  to  defendant's  lot 
over  the  surface,  was  carried  by  an  under- 
ground drain  to  Front  street,  and  thence 
across  Front  street,  under  the  surface  of  the 
street  to  defendant's  lot,  whence  by  a  natu- 
ral channel  it  reached  tlie  river.  About  eight 
years  ago,  the  complainant,  by  agreement 
with  the  defendant  or  his  agent,  put  in  a 
4-inch  tile  drain  across  defendant's  lot,  from 
Front  street  to  the  river,  to  carry  said  wa- 
ter, the  tile  being  laid  in  the  old  channel. 
Just  before  the  village  filed  its  bill  of  com- 
plaint, defendant  stopped  up  the  drain, 
oausing  the  water  to  back  up  oh  Front 
street.  This  he  did  because  he  says  he 
teamed  that  a  sewer  had  been  connected 
with  the  drain  higher  up  by  one  Stokes, 
and  it  was  his  understanding  that  surface 
water  only  should  be  carried  through  it. 
Thereupon  the  bill  of  complaint  herein  was 
filed,  praying  for  an  injunction  against  de- 
fendant, restraining  him  from  obstructing 
said  drain.  A  temporary  injunction  was  is- 
sued. Defendant  answered,  admitting  that 
from  time  immemorial  the  surface  water 
collecting  on  the  block  lying  to  the  north- 
west of  this  lot  had  reached  the  river  by 
running  across  his  land.  He  asked  that  the 
injunction  be  dissolved,  and  the  bill  of  com- 
plaint dismissed,  but  prayed  for  no  affirm- 
ative relief.  After  a  full  hearing  in  open 
court,  and  on  March  5,  1009,  the  following 
decree  was  entered:  "(1)  That  the  bill  of 
complaint  filed  in  this  cause  be  and 
the  same  is  hereby  dismissed.  (2)  That 
the  injunction  heretofore  issued  in  this 
cause  be  and  the  same  is  hereby  dis- 
solved. (3)  That ^ the  said  complainant 
remove  from  the  property  of  said  de- 
fendant the  underground  system  of  drain- 
age placed  in  said  property  of  said 
defendant  by  virtue  of  the  said  license, 
and  discontinue  the  use  of  said  property 
of  said  defendant  for  the  purpose  set  up  in 
said  bill  of  complaint,  or  for  any  purpose 
whatsoever,  within  ninety  days  from  the 
•date  of  this  decree."  After  the  entry  of 
said  decree,  complainant  took  out  the 
orocks  it  had  laid  in  defendant's  land,  and 
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compelled  all  sewers  to  be  disconnected  with 
the  drain.  Thereafter  the  surface  water 
continued  to  fiow  through  the  box  or  pipe 
laid  across  Front  street,  and  upon  defend- 
ant's land,  to  the  river,  through  the  ditch 
where  the  pipe  had  lain,  as  it  had  done 
since  time  immemorial,  except  that  by 
the  construction  of  a  new  drain  from  the 
center  of  the  block  north  to  Pine  street,  a 
considerable  portion  of  the  surface  water 
was  diverted  in  another  direction.  Defend- 
ant then  petitioned  the  circuit  court  for 
an  order  holding  the  complainant  in  con- 
tempt, claiming  that,,  under  the  third  clause 
of  the  decree  above  quoted,  the  complainant 
was  bound  to  prevent  any  surface  water 
from  passing  on  or  over  defendant's  land. 
After  a  full  hearing  on  the  contempt  pro- 
ceeding, the  court  held  the  complainant 
guilty  of  contempt,  because  it  had  failed  to 
prevent  all  the  surface  water  from  passing 
onto  and  over  defendant's  land.  Complain- 
ant  appeals. 

Messrs.  liehnian,  Riggs,  &  liehman  for 

appellant. 
Mr.  Frank  W.  Atkinson,  for  appellee: 
The  rule  recognizing  an  easement  in  the 

flow  of  surface  water  does   not   apply   to 

urban  property. 

Crabtree  v.  Baker,  75  Atl.  94,  51  Am.  Rep. 

424;  Farris  v.  Dudley,  78  Ala.  126,  66  Am. 

Rep.  24;  Phillips  v.  Waterhouse,  69  Iowa, 

199,  68  Am.  Rep.  220,  28  N.  W.  539;  Cedar 

Falls  V.  Hansen,  104  Iowa,  189,  65  Am.  St. 

Rep.  439,  73  N.  W.  585;  Boyd  v.  Conklin,  64 

Mich.  588,  52  Am.  Rep.  831,  20  N.  W.  595; 

Kohn  V.  Moore,  4  Legal  Gaz.  46;  Bentz  v. 

Armstrong,  8  Watts  k  S.  40,  42  Am.  Dee. 

265;   Groos  v.  Lampasas,  74  Tex.  195,   11 

S.  W.  1086. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

In  what  we  have  to  say  hereinafter,  it 
will  be  borne  in  mind  that  the  complainant 
village  has  no  iBewage  system.  That  it 
is  not  claimed  by  defendant  that,  by  reason 
of  urban  improvements,  raising,  grading 
streets,  etc.,  therein,  the  natural  course  of 
the  surface  water  has  been  diverted  upon  his 
land,  or  that  the  volume  thereof  has  been 
increased  by  any  act  of  complainant.  He 
specifically  admits  in  his  answer  that  the 
water  in  question  has  flowed  across  his 
land  from  time  immemorial.  Under  the 
circumstances  disclosed  by  the  record  in 
this  case  therefore,  we  are  of  opinion  that 
the  rules  of  law  established  by  this  court, 
relative  to  the  care  of  surface  water  in 
rural  districts,  must  control.  A  contrary 
holding  would,  it  seems  to  us,  place  it 
within  the  power  of  any  resident  of  a  vil- 
lage to  compel  the  village  to  enter  upon  ths 
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<x>iiBtructioii  of  a  sewage  system,  whenever 
he   happened   to   become   the   owner   of   a 
lot  which,  from  time  immemorial,  had  borne 
^he  servitude  of  carrying  surface  water  from 
adjacent  lands.   Villages  ordinarily  are  not 
"wealthy  enough  to  undertake  expensive  pub- 
lie  ¥rorks,   and  residents  therein  must  be 
presumed   to  have  taken  up '  their   homes 
there  with  a  knowledge  of  this  fact.     In 
Tillages,  taxes  are  lower  and  conveniences 
^re  fewer  than  in  towns  and  cities.    Those 
who  choose  to  live  in  villages  must  bear 
■the  ordinary  inconveniences  incident  to  such 
residence.     Treating   this   case   as    falling 
within    the   rural    rather   than   the   urban 
•class,    there    is    no    difficulty    in    holding 
that   the    defendant   is   bound,   under   our 
clecisions,   to    receive   the   flow   of   surface 
water     from    the    adjacent    higher    land, 
•coming      in      substantially      its      natural 
iimount    and    condition.     Boyd    v.    Conk- 
lin,    54   Mich.   583,   62   Am.    Rep.    831,    20 
N.  W.  595;  Rice  v.  Flint,  67  Mich.  401,  34 
N.  W.  719;  Osten  v.  Jerome,  93  Mich.  196, 
^3  N.  W.  7;  Horton  v.  Sullivan,  97  Mich. 
-282,  56  N.  W.  552 ;  Finkbinder  v.  Ernst,  126 
Mich.  565,  85  N.  W.  1127;  Cranson  v.  Sny- 
•der,  137  Mich.  340,  100  N.  W.  674.    See  also 
Crregory  v.  Bush,  64  Mich.  37,  8  Am.  St.  Rep* 
797,  31  N.  W.  90. 

It  seems  to  be  settled  law  in  several  other 
states  that  municipalities  are  not  obliged  to 
provide  artificial  drainage  for  surface  wa- 
ters. They  may  not,  however,  collect  them 
and  discharge  them  in  unnatural  volume  up- 
•on  private  lands.  Lynch  v.  New  York,  70 
N.  Y.  60,  32  Am.  Rep.  271;  Davis  v.  Craw- 
fordsville,  119  Ind.  1,  12  Am.  St.  Rep.  361 
^  N.  E.  449;  Gilfeather  v.  Council  Bluffs, 
-69  Iowa,  310,  28  N.  W.  610;  Atchison  v. 
Challiss,  9  Kan.  603;  Collins  v.  Waltham, 
151  Mass.  196,  24  N.  E.  327. 

Clause  3  of  the  decree  in  the  court  below 
was,  in  any  event,  unwarranted  by  the 
pleadings.  Defendant  sought  no  affirmative 
relief.  Thayer  v.  Lane,  Walk.  Ch.  (Mich.) 
200;  Smith  v.  Rumsey,  33  Mich.  183;  Booth 
T.  Thompson,  49  Mich.  73,  13  N.  W.  363; 
Andrus  v.  Scudder,  120  Mich.  502,  79  N. 
W.  794.  But  this  is  unimportant,  as  wq 
are  of  opinion  that  complainant  was  en- 
titled, upon  the  hearing,  to  a  decree  enjoin- 
ing defendant  from  interfering  with  the 
natural  flow  of  surface  water  over  his 
premises,  such  decree  to  become  operative 
•only  when  complaint  had  caused  all  sewers 
(«.  e,,  drains  connected  with  water-closets) 
to  be  disconnected  with  said  drain. 

Inasmuch  as  the  proceedings  upon  con- 
tempt, subsequent  to  decree,  show  that  noth- 
ing but  surface  water  at  that  time  passed 
through  the  drain,  a  decree  will  be  entered 
in  this  court  to  that  effect,  with  costs  of 
t>oth  courts.  I 
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Bird,  Ch.  J.,  and  Hooker  and  McAlvay^ 
JJ.,  concur  with  Brooke,  J« 

• 

Blalr,  J.,  concurring: 

Inasmuch  as  the  defendant  was  not  seek- 
ing to  reasonably  improve  his  property  in 
accordance  with  the  urban  rule,  I  concur 
in  the  foregoing  opinion. 

Ostrander,  J.,  dissenting: 

There  are  two  statements  in  the  opinion 
of  Mr.  Justice  Brooke  controlling  of  the 
conclusion  which  he  reaches,  which  I  think 
find  no  support  whatever  in  the  record, 
lliose  statements  are:  "In  what  we  have 
to  say  hereinafter,  it  will  be  borne  in  mind 
that  the  complainant  village  has  no  sewage 
system.  That  it  is  hot  claimed  by  defend- 
ant that,  by  reason  of  urban  improvements, 
raisitig,  grading  streets,  etc.,  therein,  the 
natural  course  of  the  surface  water  has  been 
diverted  upon  his  land,  or  that  the  volume 
thereof  has  been  increased  by  any  act  of 
complainant.  He  specificafly  admits  in  his 
answer  that  the  water  in  question  has  flowed 
across  his  land  from  time  immemorial.'' 

The  land  is  not  in  a  state  of  nature.  It 
is  in  an  incorporated  village,  which,  ac- 
cording to  the  last  census,  had  upwards  of 
1,200  inhabitants.  The  block  in  question 
is  built  upon  with  houses  and  bams.  The 
village  has  a  system  of  underground  drain- 
age, adopted  and  constructed  by  village  au- 
thority. This  is  expressly  charged  in  the 
bill  of  complaint,  which  further  charges 
that  the  water  collected  in  this  system  is 
discharged  upon  the  land  of  defendant  by 
consent  of  the  owner  thereof.  What  is 
charged  in  the  bill,  and  what  defendant 
speeiiically  admits,  is  not  that  the  water  in 
question  has  flowed  across  his  land  from 
time  immemorial,  but  that — I  quote  from 
the  bill — "from  time  immemorial  the  land 
.  .  .  has  been  drained  when  not  inter- 
fered with  artificially"  across  the  land  of 
defendant.  It  is  not  claimed  on  the  part 
of  the  village  that  it  ever  acquired  the 
right  to  discharge  upon  defendant's  land 
the  water  collected  by  its  drainage  system 
except  by  consent  of  the  owner  of  the  land ; 
and  it  appears  from  the  statement  of  one 
of  the  solicitors  for  complainant,  found  in 
the  record,  that  no  question  was  involved 
at  the  hearing  "except  whether  or  not  this," 
the  alleged  consent  of  the  owner,  "was  a  li- 
cense, or  whether  we  had  a  right  to  main- 
tain it  because  we  went  upon  that  by  con- 
sent." The  court  found,  upon  abundant  and 
apparently  undisputed  testimony,  that  the 
village  had  a  mere  parol  license  from  the 
owner  of  the  land  to  so  discharge  water  on 
the  land,  and  that  the  license  had  been  re- 
voked. As  the  bill  charged  the  owner  with 
interfering  with  the  discharge  of  water  on 
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his  premises,  and  prayed  for  a  perpetual 
injunction  to  restrain  such  interference,  it 
would  seem  that  a  decree  dismissing  the  bill 
was   properly  entered.     The  revocation   of 
the  license  terminated  the  rights  of  the  vil- 
lage in  the  premises.     Kowlin  Lumber  Co. 
V.   Wilson,   119  Mich.  406,  78  N.  W.  338. 
But  it  was  intimated  on   the  argument 
that  complainant  did  not  rely  solely  upon 
the  alleged  license.     If  we  were  to  assume 
in  the  face  of  the  charge  in  the  bill  that 
the  village  expended  large  sums  of  money 
in  constructing  a  system  of  artificial  drain- 
age, in  reliance  upon  an  alleged  consent  of 
the  owner   of  the  property  to  receive  the 
water  so  collected,  that  the  village  intended 
also  to  assert  a  right  to  have  the  waters  go 
as  they  would  have  gone  if  the  land  was  in 
a  state  of  nature,  the  complainant  has  no 
better  case.    Whether  the  rule  applicable  to 
rural  property  and  conditions  should  be  ap- 
plied in  this  case  does  not  depend  upon  the 
simplicity  or  complexity  of  the  system  of 
drainage  established  in  the  village  of  Tren- 
ton.    The  court  may,  and  should,  take  ju- 
dicial  notice   of   the   fact»   that   after   the 
building  of  a  village  upon  land,  the  land 
is    no    longer    in    a    state  of  nature,  and 
there  is  and  can  be  of  necessity  no  such 
thing  in   fact  as  that  natural   percolation 
and  flow  of  surface  water  which  existed  be- 
fore the  village  was  built.    It  is  said  by  this 
court  in  Boyd  v.  Conklin,  54  Mich.  583,  52 
Am.  Rep.  831,  20  N.  W.  595:    "A  number  of 
the  most  striking  cases  cited  by  plaintiff's 
counsel  in  support  of  his  appeal,  as  laying 
down  the  broadest  doctrine,  and  as  relied 
upon  in  a  good  share  of  his  other  citations, 
were  cases  where  the  lands  were  in  towns 
and  cities,  and  the  erections  or  acts  in  liti- 
gation referred  to  the  uses  of  that  class  of 
property.     And  in  relying  on  these  it  was 
claimed  that  there  was  no  substantial  foun- 
dation for  any  distinction  between  urban 
and  rural  property.     There  is  no  question 
but  that  such  a  distinction  is  recognized  in 
the  civil-law  authorities  referred  to  on  the 
argument,  as  well  as  in  several  of  the  cas- 
es cited.    The  distinction  is  one  of  substance 
and  not  arbitrary.     As  already  suggested, 
the  adjoining  owners  owe  mutual  duties, — 
the  one  to  receive  the  natural   flow,  and 
the  other  not  to  injuriously  change  its  con- 
ditions.    It  is  obvious  that  the  laying  out 
of  town  streets  and  the  multiplication  of 
buildings     cannot    avoid    making    serious 
changes  in  the  surface  of  the  ground  and 
in  the  condition  of  surface  water.     Grades 
must  usually  be  established  for  streets  and 
sidewalks,  and  pavements  and  other  surface 
changes  are  usual,  in  addition  to  the  walls  of 
buildings,  which,  with  their  embankments, 
must  obstruct  or  change  the  drainage.  It  is 
almost  universally  expected  and  provided 
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that  sewerage  and  drainage  shall  be  regulat- 
ed by  some  municipal  standard.  There  cannot 
be  towns  without  changing  the  face  of  the 
land  materially.  And  where  the  same  rule 
lias  been  applied  to  towns  as  to  the  country^ 
it  has  in  some  ca^es,  at  least,  been  done  ex- 
pressly^i  because  in  the  circumstances  of  the 
record  the  particular  land  in  question  had 
remained  under  rural  conditions.  If — ^as- 
seems  to  be  true — some  decisions  ignore  the 
distinction,  they  depart  from  the  old  rule^ 
and  cannot  be  maintained  as  harmonioua 
with  a  general  line  of  authority,  unless 
on  special  facts  which  do  not  justify  their 
broad  dicta"  Whether  in  any  case,  as  be- 
tween proprietors  of  adjoining  lands  in  & 
village,  the  rule  applicable  to  rural  property 
should  be  held  to  apply,  we  need  not  deter- 
mine. Here  the  village — ^the  municipality — 
is  asserting  the  right  to  flow  the  land  of 
one  member  of  the  community  with  water 
gathered  in  underground  conduits,  for  the 
benefit  of  the  conununity.  This  it  may  not 
lawfully  do. 

.  In  so  far  as  the  court  below  held  that  the 
village  had  no  right  to  discharge  by  meana 
of  its  artificial  drainage  water  upon  the 
lands  of  defendant,  and  therefore  dismissed 
the  bill  of  complaint,  the  decree  is  right 
and  should  be  affirmed.  But  the  decree 
goes  further  than  this.  The  purpose  of  the 
bill  has  been  stated.  The  decree  requires 
the  village  to  remove  from  defendant's  prop- 
erty the  underground  tiling  or  crocks  placed 
there  by  the  complainant  under  the  license 
from  the  owner,  and  to  discontinue  the  use 
of  the  property  for  the  purpose  set  up  in 
the  bill  of  complaint  or  for  any  purpose 
whatsoever,  within  ninety  days  from  the 
date  of  the  decree.  The  village  has  removed 
the  tiling  or  crocks  from  defendant's  prem- 
ises, but  it  appears  by  the  record  that,  in 
certain  contempt  proceedings  instituted  by 
the  defendant,  the  village  has  not  ceased 
to  cast  the  water  from  its  drainage  system 
upon  the  defendant's  land.  For  this  the 
court  held  the  village  to  be  in  contempt. 
The  village  then  appealed  from  the  original 
decree.  The  action  of  the  village  authorities 
has  made  the  requirement  that  the  tile  be 
removed  from  defendant's  land  unimportant. 
As  to  the  other  requirement,  namely,  that 
the  village,  in  ninety  days,  discontinue  the 
use  of  defendant's  premises,  the  decree  re- 
quires only  what  the  complainant  ought  to* 
do.  If  the  time  allowed  was  too  short,  it 
should  have -applied  for  some  modification 
of  the  decree.  Its  right  to  use  the  prem- 
ises being  denied,  it  should  stop  using  them. 
Defendant  asked  for  no  aflirmative  relief 
in  the  answer,  and  did  not  ask  in  the  court 
below  or  in  this  court  to  amend  the  an- 
swer. We  therefore  are  constrained  to  lim- 
it the  relief  by  decree  to  the  dismissal  of 
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the  bill.  But,  in  view  of  the  considerations 
above  stated,  we  decline  to  award  any  costs 
to  appellant. 

Moore  and  Stone,   JJ.,  concurred  with 
Ostrander,  J. 

Petition  for  rehearing  denied,  February, 
1911, 


NEBRASKA  SUPREMS  COURT. 

CHARLES  MUELLER 

V. 

WILLIAM   F.    STOECKER   CIGAR   COM- 
PANY, Appt. 

(—  Neb.  — ,  131  N.  W.  923.) 

'Gaming  —  slot  machine. 

1.  A  slot  machine  so  operated  that  the 
operator  placing  a  coin  therein  and  tak- 
ing a  chance  on  what  will  be  the  result  of 
the  deposit  of  the  coin,  whether  to  win  or 
to  lose,  is  a  gambling  device. 

Same  ^  effect  on  business. 

2.  A  cigar  store  where  such  machines 
are  set  up  for  the  use  of  customers,  and 
are  used  by  them  to  the  advantage  of  the 

Headnbtes  by  Reese,  Ch.  J. 


proprietor  of  the  store,  either  by  the  win- 
nings, or  the  stimulation  of  the  trade  by  the 
chance  of  winning,  by  the  customer,  is  an 
illegal  business. 

Contract  —  purchase  of  gambling  bnsi^ 
ness  ^  legality. 

3.  A  contract  for  the  purchase  of  a  store 
and  business  where  a  part  of  the  goods  | 
and  fixtures  purchased  consists  of  a  num- ' 
ber  of  slot  machines  kept  in  use  in  the 
store  for  the  purpose  of  gambling,  and 
thereby  stimulating  and  increasing  the 
business,  is  an  illegal  contract,  and,  so 
long  as  the  same  remains  executory,  may 
be  repudiated  and  rescinded,  and  money 
paid  thereon  may  be  recovered  back  by 
the  person  paying  the  same. 

Pleading  —  estoppel. 

4.  Estoppel,  to  be  available  as  a  defense 
to  an  action,  must  be  pleaded. 

(Barnes,  Sedgwick,  and  Rose,  JJ.,  dissent.) 

(June   13,   1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  money  which  plaintiff  had  paid 
for  an  interest  in  the  business  of  the  de- 
fendant corporation.  Affirmed. 
The  facts  are  stated  iu  the  opinion. 


Note.  ^  Operation   of   slot  maehhie   as 

gambling. 

This  question  is  covered  in  the  note  to 
Territory  v.  Jones,  20  L.R.A.(N.S.)  239,  and 
the  present  note  is  merely  supplementary 
to  that  one. 

Slot  machines  are  not  per  se  gambling 
devices,  since  they  may  be  used  or  played 
upon  for  innocent  purposes;  and  the  courts 
cannot  therefore  take  judicial  notice  that 
every  slot  machine  is  a  gambling  device. 
The  use  to  which  such  machine  is  put  must 
determine  its  character.  If  set  up  for  and 
used  as  a  gambling  device,  the  particular 
machine,  while  being  so  used,  is  a  gambling 
device,  and  falls  within  the  inhibition  of 
the  statute.  State  v.  Howell,  83  Mo.  App. 
198. 

A  machine  consisting  of  a  wheel  which  is 
whirled  by  the  player  after  he  has  stated 
on  which  color  the  wheel  will  stop  is  a 
lottery  within  the  prohibition  of  the  Con- 
stitution and  statute,  where  it  appears 
that  if  the  wheel  stops  at  the  color  indi- 
•catcd  the  player  wins  whatever  that  color 
is  valued  at,  but  if  it  does  not  stop  there, 
he  loses  and  receives  nothing.  Johnson  v. 
4State,   137   Ala.   101,  34   So.   1018. 

And  in  Santongeli  v.  Neilson,  3  Eraser 
(Justiciary  Cases),  10  (as  digested  in  15 
Laws  of  England  [Halsbury],  301),  "An 
automatic  machine,  having  several  com- 
partments into  which  a  coin  could  be  pro- 
jected by  the  operator  by 'means  of  a  spring, 
«  prize  being  obtained  by  lodging  the 
-coin  in  certain  compartments,  where  skill, 
if  acquired  by  the  operator,  would  have 
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contributed  to  success,  but  where  the  cir- 
cumstances were  such  that  it  was  practi- 
cally impossible  to  acquire  it,  was  held  to 
be  a  lottery." 

So,  a  nickel- in-the-slot  machine  which 
was  automatic,  and  so  constructed  that, 
after  a  nickel  had  been  deposited  and  a 
handle  pulled  down,  it  allowed  the  nickel 
to  wander  through  grooves  or  openings, 
which  released  different  suras  of  money  or 
no  money  whatever,  according  to  the 
springs  which  the  nickel  touched,  and 
which  kept  a  major  part  of  the  deposits, 
and  was  self-sustaining,  constitutes  a  lot- 
tery, and  it  is  not  error  for  the  court  so  to 
instruct  the  jury.  Prendergast  v.  State, 
41  Tex.  Crim.  Rep.  368,  57  S.  W.  850. 

A  raf9e  is  a  game  of  perfect  chance,  and 
does  not  involve  the  element  of  one  against 
many,  that  is,  of  a  keeper  against  the 
betters,  and  a  nickel-in-the-slot  machine, 
constructed  as  described  in  the  preceding 
paragraph,  which  was  kept  by  the  owner 
of  a  saloon,  so  that  all  persons  were  not 
interested  in  the  common  fund,  does  not 
constitute  a  raflle,  Where  it  appears  that 
such  machine  retains  the  major  part  of  the 
common  fund,  and  consequently  is  not  a 
game  of  perfect  chance.     Ibid. 

Keeping  an  automatic  slot  machine 
which  causes  a  ball  to  be  thrown  on  top 
of  the  machine  when  the  lever  is  pressed 
after  a  half  penny  is  deposited  violates  a 
statute  against  keeping  a  place  for  unlaw- 
ful gaming,  where,  if  the  ball  comes  back 
into  one  cup,  the  half  penny  is  returned 
to  the  depositor,  or  if  it  goes  into  another 
cup,  the  ball  is  returned  to  the  depositor. 
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Mr.  James  W.  Hamilton,  for  appel- 
lant: 

Where  a  party  gives  a  reason  for  his 
conduct  and  decision,  he  cannot,  after  liti- 
gation has  begun,  change  his  ground,  and 
put  his  conduct  upon  another  and  different 
consideration. 

Powers  V.  Bohuslav,  84  Neb.  179,  120 
N.  W.  942;  Ohio  &  M.  R.  Co.  v.  McCarthy, 
96  U.  S.  258,  24  L.  ed.  693;  Stanton  v. 
Barnes,  72  Kan.  641,  84  Pac.  116;  Donley 
V.  Porter,  119  Iowa,  542,  93  N.  W.  574; 
McDermott  v.  Mahoney,  —  Iowa,  — ,  106 
N.  W.  925;  Sandefur  v.  Hines,  69  Kan. 
168,  76  Pac.  444;  First  State  Bank  v. 
Stephens  Bros.  74  Neb.  616,  105  N.  W.  43; 
Frenzer  v.  Dufrene,  58  Neb.  432,  78  N.  W. 
719;  Hixson  Map  Co.  v.  Nebraska  Post  Co. 
5  Neb.    (Unof.)   388,  98  N.  VV.  873. 

Neither  of  the  parties  has  a  right  to  be 
placed  in  statu  'quo  at  the  expense  of  the 
other. 

Hooker  v.  De  Palos,  28  Ohio  St.  251. 

Since  the  contract  of  purchase  could  be 
fully  performed  without  the  use  of  the 
slot  machines,  the  presumption  is  they 
would  not  be  used,  if  their  use  would  make 
the  contract  illegal. 

Sheffield  v.  Balmer,  52  Mo.  474,  14  Am. 
Rep.  430;  Johnson  v.  Farwell,  7  Me.  370, 
22  Am.  Dec.  203;  Alfree  v.  Gates,  82  Iowa, 
19,  47  N.  W.  993;  Horton  v.  Rohliff,  69 
Neb.  95,  95  N.  W.  36;  9  Cyc.  Law  &  Proc. 


p.  570;  Greenhood,  Pub.  Pol.  Rule,  454,  p* 
535;  15  Am.  k  Eng.  Enc.  Law,  2d  ed.  pp. 
936,  937;  Favor  v.  Philbrick,  7  N.  H.  326; 
Waugh  V.  Morris,  L.  R.  8  Q.  B.  202,  42  L. 
J.  Q.  B.  N.  S.  67,  28  L.  T.  N.  B.  265,  21 
Week.  Rep.  438. 

Messrs.  A.  S.  Ritchie  and  Charles  Ij. 
Fritscher,  for  appellee: 

Slot  machines  are  gambling  devices. 

Territory  v.  Jones,  14  N.  M.  679,  20 
L.R.A.(N.S.)  239,  99  Pac.  338,  20  A.  & 
E.  Ann.  Cas.  128;  Lang  v.  Merwin,  99  Me. 
486,  105  Am.  St.  Rep.  293,  39  Atl.  1021; 
21  Ops.  Atty.  Gen.  171;  Ohlsen  v.  Wilson,. 
31  Tex.  Civ.  App.  178,  71  8.  W.  768;  Price 
V.  Burns,  101  111.  App.  418 ;  Mullen  v.  Mose< 
ley,  13  Idaho,  457,  12  L.R.A.(N.S.)  394,. 
121  Am.  St.  Rep.  277,  90  Pac  986,  13  A. 
&  E.  Ann.  Cas.  400. 

The  contract  was  illegal  and  executory,, 
and  the  plaintiff  had  a  right  to  recover  hi» 
money. 

Fairbanks,  M.  &  Go.  v.  North  Bend,  6$ 
Neb.  560,  94  N.  W.  637;  Stover  v.  Flower, 
120  Iowa,  614,  94  N.  W.  1100;  Stansfield  v. 
Kunz,  62  Kan.  797,  64  Pac.  614;  Hooker 
▼.  De  Palos,  28  Ohio  St.  262,  2  Parsons, 
Contr.  746;  Skinner  y.  Henderson,  10  Mo. 
205;  Bernard  v.  Taylor,  23  Or.  416,  18 
L.R.A.  859,  37  AnL  St.  Rep.  693,  31  Pac. 
968;  McCall  v.  Whaley,  52  Tex.  Civ.  App. 
646,  115  S.  W.  658. 


to  be  played  again,  and  if  it  goes  into  a 
third  cup,  the  money  becomes  the  property 
of  the  proprietor  of  the  machine.  Roberts 
V.  Harrison,  101  L.  T.  N.  S.  540,  73  J.  P. 
439,  25  Times  L.  R.  700  [1909]  W.  N.  163. 

In  Clark  v.  State,  —  Tex.  Crim.  Rep.  — , 
80  S.  W.  617,  where  there  was  a  direct 
conflict  as  to  who  owned  and  exhibited  a 
slot  machine  with  red  and  black  spots, 
so  constructed  that  if  it  came  red,  the 
player  lost,  but  if  it  came  black,  he  won,  it 
was  held  that  whether  the  defendant  was 
guilty  of  keeping  and  exhibiting  a  slot 
machine  for  the  purpose  of  gambling  was 
a  question  for  the  jury. 

In  Ford  v.  Oliver,  —  Iowa,  — ,  124  N. 
W.  1067,  where  the  defendant  was  charged 
with  a  violation  of  an  injunction  against 
permitting  or  maintaining  a  nuisance,  the 
court  said  that  the  evidence  showed  con- 
clusively that  the  party  kept  a  slot  machine 
in  his  saloon,  and  that  it  was  a  gambling 
device.  Exactly  what  the  evidence  was, 
however,  does  not  appear. 

An  indictment  charging  that  a  slot  ma- 
chine set  up  in  a  certain  place  "was  made, 
designed,  and  used  for  the  purpose  of  play- 
ing games  of  chance  for  money  and  proper- 
ty," sufficiently  descriVes  the  particular 
slot  machine  as  a  gambling  device,  and  it 
is  not  necessary  to  describe  the  mechanism 
of  the  machine,  or  the  manner  in  which  the 
game  was  played  thereon.  State  v.  Howell, 
supra. 
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And  where  a  statute  prohibits  keeping* 
any  gambling  device  whatever,  designed  to 
be  used  in  gambling,  a  gambling  device  i» 
sufficiently  described  by  an  indictment  stat- 
ing that  it  was  a  device  commonly  knowu 
and  designated  as  a  "nickel -in-the-slot  ma- 
chine," and  that  a  more  particular  desciip- 
tion  was  unknown  to  the  grand  jury. 
State  V.  Briggs,  84  Minn.  359,  87  N.  W.  9;i6. 

Where  a  statute  against  keeping  ma- 
chinos  or  contrivances  for  gambling  does 
not  mention  slot  machines,  an  indictment 
must  allege  that  the  table  or  contrivance 
is  such  as  is  ordinarily  used  for  gamblinfi^ 
for  money  or  property;  and  an  indictment 
is  defective  which  merely  alleges  that  the 
defendant  unlawfully  sufTcred  and  permit- 
ted a  slot  machine  used  in  betting,  where- 
by money  and  other  things  were  won  and 
lost,  to  be  set  up,  conducted,  kept,  and 
exhibited.  Com.  v.  Estes,  —  Ky.  — ,  121 
S.  W.  423. 

The  operation  of  slot  machines  by  spe- 
cial agents  appointed  by  the  excise  c  m- 
mission  for  investigating  violations  of  the 
excise  law  does  not  make  the  special  agents 
gamblers,  and  it  is  error  to  charge  that 
such  an  act  by  a  special  agent  is  gambling, 
and  thereby  give  the  jury  a  low  estimate 
of  the  value  of  their  evidence.  Clement  v. 
Belanger,  120  App.  Div.  662,  105  N.  Y. 
Supp.  537,  J.  T.  W. 
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Reese,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  IB  an  appeal  from  a  judgment  of  the 
district  court  for  Douglas  county.  The 
facts,  as  shown  by  the  bill  of  exceptions, 
are  substantially  as  follows:  PlaintilF  is 
a  young  man,  a  former  resident  of  the  city 
of  Omaha,  and  at  the  time  of  entering  into 
the  contract  hereinafter  described,  was 
about  twenty-four  years  of  age.  On  the 
20th  day  of  November,  1905,  the  defendant, 
the  W.  F.  Stoecker  Cigar  Company,  was  en- 
gaged in  the  business  of  wholesale  and  re- 
tail dealers  in  cigars,  tobacco,  and  smokers' 
articles,  conducting  one  wholesale  and  re- 
tail business  and  two  other  retail  stands  in 
the  city  of  Omalia,  when  plaintiff  pur- 
chased a  half  interest  in  the  business,  pay- 
ing in  advance  the  sum  of  $500  in  cash, 
when  the  parties  entered  into  the  following 
written  agreement: 

Omaha,  Neb.,  November  20,  1905. 
^Qeceived  by  Wm.  F.  Stoecker,  as  presi- 
dent of  the  Wm.  F.  Stoecker.  Cigar  Com- 
pany, from  Chas.  Mueller,  five  hundred  dol- 
lars ($500)  earnest  money  to  apply  on 
purchase  price  of  one  half  (^)  interest  in 
our  wholesale  and  retail  cigar,  tobacco, 
and  smokers'  article  business.  It  is  under- 
stood that  the  stock  and  fixtures  shall  be 
figured  at  cost  prices.  Inventory  to  be 
taken  not  later  than  December  Ist,  1005. 
and  the  above  deal  completed  not  later  than 
December  5th,  1905,  otherwise  the  above- 
mentioned  earnest  money  of  five  hundred 
dollars  ($500)  shall  be  forfeited.  It  is 
herewith  mutually  agreed  that  each  of  us 
will  devote  our  full  time  to  the  business. 
If  one  of  the  parties  hereto  wishes  to  with- 
draw or  sell  part  of  his  holdings  after  the 
Ist  of  January,  1907,  the  other  party  shall 
have  the  first  right  to  buy  such  shares  or 
holdings. 

W.  F,  Stoecker  Cigar  Company, 

W.  F.  Stoecker,  Prest. 
Chas.  MUller. 

The  invoice  yas  entered  upon  and  -con- 
tinued until  completed  some  days  later.  In 
making  the  invoice,  a  large  number  of  de- 
vices known  as  slot  machines  were  inven- 
toried as  a  part  of  the  stock.  The  number 
of  those  machines  in  the  stores  and  in  usp 
is  not  clearly  shown,  but  there  were  prob- 
ably about  twenty  of  them.  No  objection 
was  made  to  them,  and  they  were  accepted 
by  plaintiff  as  a  part  of  the  stock  of  mer- 
chandise purchased  by  him.  The  payment 
of  the  remainder  of  t'e  purchase  price  was 
by  mutual  consent,  deferred  for  some  days, 
owing  to  the  absence  from  the  city  of  plain- 
tiff's father,  whom  plaintiff  desired  to  con- 
sult, preferring  that  the  purchase  should 
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receive  the  approval  of  his  paternal  an- 
cestor before  final  payment.  Upon  the  re- 
turn of  plaintiff's  father,  who  disapproved 
of  the  purchase,  plaintiff  refused  to  com- 
plete the  transaction,  assigning  as  his  rea- 
son therefor  that  his  father  had  other  plans 
for  him.  He  demanded  the  return  of  the 
$500  paid.  Defendant  refused  to  comply 
with  the  demand,  and  insisted  that  plaintiff 
comply  with  his  contract. 

Without  entering  upon  a  description  of 
the  slot  machines  in  use  in  the  business,  we 
think  it  must  be  and  is  conceded,  that 
they  were  all  gambling  devices,  used  prob- 
ably not  so  much  as  yielding  a  revenue  to 
the  stores  in  the  way  of  winnings,  but  for 
the  purpose  of  stimulating  trade,  the  pur- 
chasers preferring  to  take  a  chance  of 
heavier  winnings  rather  than  to  buy  goods 
directly  at  the  regular  and  established 
prices.  While,  in  the  long  run,  the  busi- 
ness may  not  have  been  so  much  the  gainer 
from  the  winnings  proper,  yet,  by  allowing 
others  to  play  the  hazard,  the  sales  were 
very  much  increased.  That  they  were 
gambling  devices  is  clear  enough.  It  is 
also  apparent  that  plaintiff  offered  no  ob- 
jection to  them,  and  was  in  no  way  con- 
sciepce-smitten,  either  at  the  time  of  the 
purchase,  or  thereafter,  until  he  learned  by 
consultation  with  others  that  he  might 
avoid  his  contract  and  recover  back  the 
money  paid  upon  the  theory  that  the  pur- 
chase of  the  slot  machines  was  against  good 
morals  and  public  policy,  and  which  his 
then  enlightened  conscience  could  not  with- 
stand. Ue  sued  defendant  for  the  return 
of  the  money  paid,  instituting  his  suit  in 
the  county  court  as  "for  money  had  and 
received."  Such  proceedings  were  had  as 
resulted  in  an  appeal  to  the  district  court, 
where  an  amended  petition  was  filed,  and 
in  which  is  set  out  the  whole  transaction 
of  the  purchase  of  the  half  interest  in  the 
business,  the  presence  and  use  of  slot  ma- 
chines as  gambling  devices  as  a  part  of  the 
purchase,  the  alleged  illegality  of  the  con- 
tract, that  the  business  of  defendant  was 
illegal  and  unlawful,  ahd  that  plaintiil' 
was  entitled  to  the  repayment  of  the  $500 
for  which  he  asked  judgment. 

The  answer  of  defendant  sets  up  the  con- 
tract of  purchase,  the  payment  of  the  $500. 
the  completion  of  the  invoice,  the  promise 
by  plaintiff  to  complete  the  transaction  by 
the  payment  of  the  remainder  of  the  pur- 
chase price  by  a  date  named,  his  failure  to 
make  the  final  payment,  and  that  during 
the  whole  time  of  the  negotiations,  the  in- 
voice and  the  payment  of  the  $500,  plain- 
tiff well  knew  and  understood  the  charac- 
ter of  all  the  stock  and  fixtures,  and  the 
same  was  satisfactory  to  him.  The  reply 
IS  a  general  denial.    A  jury  trial  was  had, 
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and  upon  the  completion  of  the  evidence, 
the  ojurt,  on  motion  of  plaintiff,  gave  the 
jury  a  peremptory  instruction  to  return  a 
verdict  in  favor  of  plaintiff  for  the  full 
amount  claimed,  which  was  done,  and  upon 
which  judgment  was  rendered.  Defendant 
appeals. 

The  assignments  of  error  are:  (1)  The 
verdict  is  not  sustained  by  sufficient  cvi- 
dence;    (2)  the  verdict  is  contrary  to  law; 

(3)  errors  of  law  occurring  at  the  trial; 

(4)  the  court  erred  in  sustaining  the  mo- 
tion of  the  plaintiff  directing  the  jury  to 
return  a  verdict  for  the  plaintiff;  (5)  the 
court  erred  in  giving  the  instruction  di- 
recting the  jury  to  return  the  verdict  for 
plaintiff;  and  (6)  error  in  overruling  the 
motion  for  a  new  trial. 

There  is  no  evidence  in  the  record  of  any 
improper  effort  on  the  part  of  defendant  to 
induce  plaintiff  to  make  the  purchase  of 
a  half  interest  in  the  business.  So  far  as 
the  evidence  discloses,  no  criticism  can  be 
made  upon  the  conduct  of  defendant,  its 
officers  or  agents,  in  the  negotiations  lead- 
ing up  to  and  including  the  execution  of 
the  written  contract,  above  set  out,  and 
the  payment  of  the  $500.  The  evidence  is 
also  clear  that,  in  making  the  purchase, 
the  plaintiff  knew  of  the  presence  of  the 
slot  machines,  the  uses  to  which  they  were 
and  would  be  applied,  and  that  he  was  pur- 
chasing a  half  interest  in  them,  and  to 
which  he  offered  no  objection,  and  was  en- 
tirely willing  to  make  tlie  purchase.  At 
the  time  of  the  purchase,  the  use  of  the  slot 
machines  was  common  in  practically  all  the 
cigar  stores  in  the  city  of  Omaha,  as  well 
as  elsewhere,  and  there  seemed  to  be  no 
thought  among  proprietors  of  establish- 
ments owning  them  that  their  use  was  in 
violation  of  law,  or  was  subject  to  con- 
demnation. But  these  considerations  can- 
not enter  into  the  case  as  controlling  the 
rights  of  the  parties,  however  much  thn 
course  pursued  by  plaintiff  may  be  con- 
demned by  fair-minded  people  as  showing 
a  want  of  the  proper  conception  of  business 
integrity.  The  contract  of  purchase  was 
never  executed.  Nothing  was  done  subse- 
quent to  the  payment  of  the  $500  and  the 
invoice.  It  does  not  appear  that  plaintiff 
entered  into  possession,  or  took  any  part 
in  the  management  of  the  business.  The 
slot  machines  were  so  operated  that  the 
operator,  by  placing  his  coin  within  and 
starting  the  action  of  the  machine,  stood 
to  win  or  lose — by  a  chance.  This  con- 
stituted gambling  and  the  machines  gam- 
bling devices.  Lang  v.  Merwin,  99  Me.  486. 
105  Am.  St.  Rep.  293,  69  Atl.  1021;  Ter- 
ritory V.  Jones,  14  N.  M.  579,  99  Pac.  338, 
20  A.  &  E.  Ann.  Cas.  128,  annotated  in  20 
L.R.A.(N.S.)  239.  It  would  therefore  fol- 
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low  that  defendant's  business,  at  least,  to 
the  extent  of  the  use  of  the  slot  machines, 
was  an  illegal  one.  The  machines  consti- 
tuted a  part  of  the  stock  purchased  by 
plaintiff.  Their  use  constituted  a  part — an 
important  part — of  the  carrying  on  of  the 
business.  It  must  follow  that  the  contract 
of  purchase  was  an  illegal  one. 

It  seems  to  be  the  general  holding  of  the 
courts  that,  so  long  as  an  illegal  contract 
remains  executory,  and  the  illegal  purpose 
has  not  been  put  in  operation,  the  one  who 
has  paid  money  thereon  to  the  other  party 
may  repudiate  the  contract  and  recover 
back  the  money.  Stover  v.  Flower,  120 
Iowa,  514,  94  N.  W.  1100,  and  cases  there 
cited;  McCall  v.  Whaley,  52f  Tex.  Civ.  App, 
646,  115  S.  W.  669. 

It  is  urged  by  defendant  that  plaintiff 
having  first  repudiated  the  contract  and 
demanded  the  repayment  of  tfie  $500,  not 
upon  the  ground  of  the  illegality  of  the 
contract,  but  because  his  father  so  demand- 
ed, he  cannot  "mend  his  hold"  by  after- 
ward assigning  the  illegality  of  the  con- 
tract as  his  reason  for  his  action,  and  that 
he  is  now  estopped  to  defend  upon  the  lat- 
ter ground.  Without  deciding  whether  any 
estoppel  could  exist  in  this  kind  of  a  case, 
we  think  it  sufficient  to  say  that  no  such 
estoppel  is  pleaded  in  the  answer.  Estop- 
pel, to  be  available,  must  be  pleaded.  1 
Neb.  Synoptical  Dig.  1181. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  District  Court  is  affirmed. 

Barnes  and  Sedgwick,  JJ.,  dissenting: 
We  are  unable  to  concur  in  the  majority 
opinion.  Wliile  there  can  be  no  doubt  of 
the  soundness  of  the  conclusion  that  a  con- 
tract to  do  an  illegal  thing  may  be  re- 
scinded by  either  party  before  it  is  com- 
pleted, yet  it  is  equally  clear  that  one  who 
attempts  to  avail  himself  of  that  rule  must 
show  that  the  contract  which  he  seeks  to 
rescind  provides  for  the  doing  of  some  il- 
legal act.  It  seems  to  us  that  the  plaintiff 
failed  to  make  such  a  showing.  There  is 
nothing  in  the  agreement  of  sale  or  in  the 
transactions  which  took  place  between  the 
plaintiff  and  defendant,  as  disclosed  by  the 
record,  which  requires  either  party  to  do 
an  illegal  thing.  The  contract  did  not  re- 
quire the  use  of  slot  machines  in  the  busi- 
ness after  the  sale  to  the  plaintiff.  He  was 
at  liberty  to  insist  on  the  discontinuance  of 
their  use  if  such  use  was  illegal,  and  the 
presumption  is  that  their  use  would  have 
been  discontinued.  The  machines,  in  and 
of  themselves,  were  harmless  and  could  be 
legally  sold.  The  contract  between  the  par- 
ties is  a  simple  one,  and  so  far  as  the  sub- 
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stance  of  it  is  concerned  it  is  perfectly  fair 
and  legitimate.  It  is  true  that  the  defend* 
ant  stated  in  his  testimony,  as  a  justifica- 
tion of  his  past  conduct  in  using  the  ma- 
chines, that  all  others  engaged  in  the  cigar 
business  did  so;  and  that  it  had  been  a  nec^ 
essary  part  of  the  business;  but  it  does 
'  not  appear  that  when  their  use  had  been 
declared  illegal,  the  defendant  designed  to 
continue  such  use.  The  contract  does  not 
mention  the  slot  machines.  It  simply  ap- 
pears in  the  evidence  that  there  were  such 
machines  amongst  the  property,  and  that 
they  had  been  u.^ed  in  the  business;  and  it 
seems  that  their  use  theretofore  had  not 
been  considered  unlawful  by  the  defend- 
ant. After  the  completion  of  the  sale, 
plaintiff  would  have  had  equal  authority 
with  the  defendant  to  control  the  manner 
of  conducting  the  business,  and  there  is 
nothing  in  the  agreement  that  directly  or 
indirectly  binds  either  of  them  to  continue 
the  business  in  the  same  manner  in  which 
it  had  been  transacted.  There  being  no 
agreement  in  the  contract  for  the  use  of 
the  slot  machines  in  the  business,  the  par- 
ties did'  not  agree  to  do  an  illegal  thing, 
and  we  doubt  whether  the  law  will  presume 
that  they  contemplated  such  a  course.  Even 
if  they  did  at  that  time  intend  to  use  the 
machines,  there  was  no  binding  agreement 
that  they  should  continue  to  do  so.  The 
plaintiff  could  at  any  time  put  a  stop  to 
it,  and  tlie  presumption  is  that  he  would 
do  so. 

To  our  minds  the  record  clearly  shows 
that  the  plaintiff  is  trying  dishonestly  to 
avail  himself  of  an  afterthought  to  avoid 
a  perfectly  legal  contract  which  was  en- 
tered into  by  both  parties  in  good  faith, 
and  that  his  real  reason  for  seeking  a  re- 
scission and  recovery  of  the  money  paid  to 
bind  the  bargain  is  that  his  father  per- 
suaded him  to  engage  in  a  different  busi- 
ness at.  another  place.  No  presumption  of 
the  illegality  of  the  contract  should  be  in- 
dulged in  to  enable  him  to  recover  the 
earnest  money  paid,  which,  so  far  as  the 
record  discloses,  was  not  more  than  suffi- 
cient to  indemnify  the  defendant  for  the 
interruption  of  his  business  and  the  time 
spent  in  taking  the  inventory  which  was 
made  at  plaintiff's  request,  to  ascertain  the 
amount  he  was  to  pay  for  a  half  interest 
in  the  defendant's  cigar  and  tobacco  busi- 
ness. 

To  our  minds  the  judgment  of  the  Dis- 
trict Court  was  wrong,  and  should  be  re- 
versed. 

Rose,  J.,  concurs  in  this  dissent. 

Petition  for  rehearing  denied  September 
25,  1911. 
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OKLAHOMA    CRIMINAIi    COURT    OF 

APPEALS. 

J.  C.  EVANS,  Plff.  in  Err., 

V. 

STATE  OF  OKLAHOMA. 

(—  Okla.  Crim.  Rep.  — ,  115  Pac.  809.) 

Witness  —  attorney  —  statutory  incom- 
petency. 

1.  The   statute   which    provides   that   an' 
attorney  shall  not  be  compelled  to  testify 
"concerning    any    communication    made    to 
him  by  his  client,  in  that  relation,  or  his 
udvice  thereon,  without  the  client's  consent" 

(Comp.  Laws  1909,  §  5842,  subd.  4),  is  but 
declaratory  of  the  common  law,  and  should 
be  fairly  construed,  and  applied  according 
to  the  plain  import  of  its  terms.  The  sta? 
ute  is  for  the  benefit  of  the  client,  not  the 
attorney. 

Same  —  professional  services. 

2.  An  attorney  is  employed  in  his  pro- 
fessional capacity  when  he  is  voluntarily 
listening  to  a  client's  preliminary  state- 
ment. It  is  not  necessary  that  any  re- 
tainer should  have  been  promised,  paid, 
charged,  or  demanded,  and  it  makes  no  dif- 
ference, even  though  the  services  are  gra- 
tuitous. 

(May  2,  1911.) 

Headnotes  by  Dotle,  J. 

Not^,  ^^  Privilege  of  convmuniration  to 
attorney  as  affected  by  the  fact  that 
no  fee  is  paid. 

Communications  made  by  one  to  an  at- 
torney with  a  view  to  obtaining  advice  or 
aid  from  him  in  his  professional  character 
are  privileged,  although  •  no  fee  is  paid 
(Alexander  v.  United  States,  138  U.  S.  353, 
34  L.  ed.  954,  11  Sup.  Ct.  Rep.  350;  An- 
drews V.  Simms,  33  Ark.  771 ;  Denver  Tram- 
way Co.  V.  Owens,  20  Colo.  107,  36  Pac. 
848;  Peek  v.  Boone,  90  Ga.  767,  17  S.  E. 
66;  Reed  v.  Smith,  2  Ind.  160;  Bowers  v. 
Briggs,  20  Ind.  139;  State  v.  Herbert,  63 
Kan.  516,  66  Pac.  235;  Sheehan  v.  Allen, 
67  Kan.  712,  74  Pac.  245;  Baillv  v.  Robles, 
4  Mart.  N.  S.  361;  Foster  v.  Hall,  12  Pick. 
89,  22  Am.  Dec.  400;  Mack  v.  Sharp,  138 
Mich.  448,  101  N.  W.  631,  6  A.  &  E.  Ann. 
Cas.  109;  Cross  v.  Riggins,  50  Mo.  336; 
Davis  V.  Morgan,  19  Mont.  141,  47  Pac. 
793;  Smith  v.  Caldwell,  22  Mont.  331,  58 
Pac.  590;  Bacon  v.  Frisbie,  80  N,  Y.  394, 
36  Am.  Rep.  627;  Pfeffer  v.  Kling,  58  App. 
Div.  179,  68  N.  Y.  Supp.  641,  affirmed  in 
171  N.  Y.  668,  64  N.  E.  1125;  Mowell  v. 
Van  Buren,  77  Hun,  569,  28  N.  Y.  Supp. 
1035;  March  v.  Ludlum,  3  Sandf.  Ch.  35; 
Beeson  v.  Beeson,  9  Pa.  301  [dictum] ;  Sur- 
face V.  Bentz,  228  Pa.  610,  77  Atl.  922;  Mc- 
Mannus  v.  State,  2  Head,  213;  Lockhard 
V.  Brodie,  1  Tenn.  Ch.  384;  Slaven  v.  Wheel- 
er, 58  Tex.  23  [dictum];  Bruley  v.  Gar- 
vin, 105  Wis.  625,  48  L.R.A.  839,  81  N.  W. 
1038),  or  expected  '(March  v.  Ludlum,  3 
37 
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ERROR  to  the  District  Court  for  Blaine 
County  to  review  a  judgment  convict- 
ing defendant  of  forgery.     Affirmed. 
The  factA  are  stated  in  the  opinion. 
Messrs.  J.  W.   Johnson  and  Seymonr 
Foose  for  plaintiff  in  error. 

Messrs.  Charles  West,  Attorney  Gen- 
eral, and  Smith  O.  lliatson  for  the  State. 

Doyle,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  J.  C.  Evans,  was  joint- 
ly indicted  with  P.  F.  Tyler  and  W.  S. 
Wishard  for  the  crime  of  forgery,  as  de- 
fined by  §  2560,  Snyder's  Stat.,  which  in- 
dictment is  set  out  in  the  companion  case 
of  Wishard  v.  State,  5  Okla.  Crim;  Rep. — , 
115  Pac.  796.  September  29,  1909,  the  case 
was  called  for  trial,  and  plaintiff  in  error 
demanded  a  severance,  which  was  allowed, 
and  his  trial  commenced.  October  Ist  the 
jury  returned  a  verdict  of  guilty,  and  as- 
sessed his  punishment  at  imprisonment  in 
the  penitentiary  for  a  period  of  seven  years. 
Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  duly  filed.  October  7,  1909, 
said  motions  were  overruled,  and  judgment 
and  sentence  was  pronounced  and  entered 
in  accordance  with  the  verdict.  Defend- 
ant appealed  by  filing  in  this  court,  on 
January  5,  1910,  a*  petition  in  error  with 


case-made.  The  facts  are  fully  stated  in 
the  companion  case  of  Wishard  v.  State, 
supra.  The  assignments  of  error  present 
but  one  new  question. 

Error  Is  assigned  upon  the  ruling  of  the 
court  sustaining  the  motion  of  the  state  to 
exclude  the  testimony  of  the .  witness  Ed 
Baker,  and  in  instructing  the  jury  not  to 
consider  the  same.  It  appears  from  his  tes- 
timony that  he  was  a  practising  attorney 
at  Watonga;  that  he  was  acquainted  with 
the  Rossiters;  that  two  of  the  Rossi ter 
boys  and  their  father  came  to  his  office 
and  consulted  him  concerning  a  criminal 
case;  that  about  a  week  the  father  and  his 
two  sons,  Jesse  and  John,  visited  his  law 
office. 

He  further  testified  as  follows: 

Q.  Did  either  one  of  those  there  in  your 
presence  and  hearing  make  the  statement 
in  the  presence  of  the  others  that  Elwood 
Rossiter  had  signed  the  names  of  both  the 
men  to  that  deed;  that  is,  the  name  of  J. 
M.  Rossiter  and  J.  C.  Rossiter  T 

A.  They  certainly  did. 

Q.  Do  you  remember  any  other  occasion 
that  same  fall  when  some  of  the  Rossiter 
women  were  in  your  office? 

A.  Yes,  sir;  these  men  were  tl^ere,  and 
there  were  other   conversations,  and  they 


Sandf.  Ch.  35;  Slaven  v.  Wheeler,  58  Tex. 
23  [dictum] ) ;  or  though  the  client  at  the 
time  supposed  that  another  would  pay  the 
fee   (Hunter  v.  Van  Bomhorst,  1  Md.  504). 

Communications  to  an  attorney  while 
negotiating  as  to  the  fee  he  should  receive 
if  he  should  be  retained  are  privileged,  al- 
though he  was  not  employed  because  the 
amount  of  the  fee  could  not  be  agreed  upon 
(Thorp  V.  Goewey,  85  111.  611);  but  com- 
munications to  an-  attorney  are  not  privi- 
leged unless  a  retainer  is  shown,  or  offer  to ' 
retain,  or  fee  paid  (De  Wolf  v.  Strader,  26 
111.  225,  79  Am.  Dec.  371). 

Courts  are  loth  to  extend  the  privilege 
to  cover  cases  where  it  is  evident  that  the 
attorney  is  being  "worked"  for  sorae  free 
"street  advice,"  without  any  intention  of 
employing  him.  Brown  v.  Matthews,  79 
Ga.  1,  4  S.  E.  13;  Re  Monroe,  2  Connoly, 
395,  20  N.  Y.  Supp.  82;  Thompson  v.  Kil- 
borne,  28  Vt.  750,  67  Am.  Dec.  742. 

Thus,  the  court,  in  Brown  v.  Matthews, 
79  Ga.  1,  4  S.  £.  13,  speaking  of  a  certain 
conversation  had  with  an  attorney,  and 
claimed  to  be  confidential,  said:  "We 
a^ree  with  the  court  below  in  thinking  that 
Haygood  was  neither  employed  profession- 
ally, nor  consulted  with  a  view  to  em- 
ployment. He  was  'raided,'  not  retained. 
To  exclude  declarations  as  communications 
to  coynsel,  or  made  with  a  view  to  em- 
ployment, their  root  in  the  relation,  or  con- 
templated relation,  of  client  and  attorney, 
must  be  manifest.  They  must  be  the  off- 
spring of  the  relation*,  present  or  prospec- 
tive; not  of  taking  or  expecting  to  take  the  I 
34  L.R.A.(N.S.) 


fruits  of  such  a  relation  without  forming 
it.  To  tax  a  lawyer's  courtesy  or  liberality 
for  advice  or  services  is  not  to  employ  him. 
Generally,  the  test  of  employment  is  the 
fee.**  And  in  Re  Monroe,  2  Connoly,  395, 
20  N.  Y.  Supp.  82^  the  court  said:  "Side- 
walk advice  from  attorneys  upon  legal 
questions,  for  which  no  compensation  is 
asked  or  expected,  and  none  given  except  a 
luncheon^  should  not  be  regarded  as  a 
privileged  communication."  So,  in  Thomp- 
son V.  Kilborne,  28  Vt.  750,  67  Am.  Dec. 
742,  it  was  held  that  an  attorney  was  not 
acting  professionally,  so  as  to  render  state- 
ments to  him  privileged,  who  was  merely 
giving  "street"  advice  gratis,  saying:  "The 
practice  of  giving  advice  upon  legal  sub- 
jects without  study  and  examination,  and 
without  corresponding  pay  and  a  distinct  re- 
tainer, is  certainly  a  vicious  one.  The  prac- 
tice of  the  profession  of  giving  street  ad- 
vice misleads  the  general  opinion  in  reganl 
to  the  value  and  dependence* upon  such  ad- 
vice." 

Preliminary  statements  made  to  an  at- 
torney with  a  view  to  retain  him  are  privi- 
leged, although,  after  such  statements,  the 
attorney  should  decline  to  be  retained  fur- 
ther in  the  cause,  or  the  client,  after  hear- 
ing the  attorney's  advice,  should  decline 
further  to  employ  him,  or  for  any  reason 
the  relationship  should  no  longer  continue. 
State  ex  rel.  Atty.  Gen.  v.  Tally,  102  Ala. 
26,  16  So.  722 ; "  Denver  Tramway  Co.  v. 
Owens,  20  Colo.  107,  36  Pac.  848;  Riley  v. 
Johnston,  13  Ga.  260;  Peck  v.  Boone,  90 
Ga.   767,  17   S.  E.  66;   Haywood  v.  SUte, 
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were  talking  of  employing  me.  I  said, 
*How  many  witnesses  can  you  prove  these 
alleged  facts  by?'  I  said,  'I  want  to  talk 
to  the  witnesses  myself.'  And  we  made 
an  appointment  at  that  time  before  that 
court  adjourned  that  they  were  to  bring 
the  whole  family  in  there,  and  they  did  do 
that.  There  was  one  of  the  girls,  I  would 
not  swear  which  one  it  was,  but  I  knew 
what  she  looked  like  then.  I  know  one  or 
two  girls  were  there.  Elwood,  the  old  man, 
and  Jesse,  and,  I  think,  Linn,  was  there, 
and  this  same  talk  was  had,  and  they  told 
me  then  that  Elwood  was  the  man  who  had 
signed  the  deed,  and  Cora  or  one  of  the 
girls  had  signed  the  name  of  Julia  Rossiter 
to  this  deed. 

By  Mr.  Foose:     That  is  alL 

Cross-examination. 

By  Mr.  Boardman:     Q.  When  was  that? 

A.  I  think  it  was  in  1006,  but  the  court 
records  here  would  shown  the  time  it  was. 
It  was  right  immediately  following  the 
transaction  where  Jesse  Rossiter  was  re^ 
leased  by  order  of  di^strict  court. 

Q.  You  had  seen  some  of  them  previous 
to  that? 

A.  Yes;  I  had  transacted  a  little  busi- 
ness in  a  legal  way  for  one  of  them  just 
before  that,  but  at  the  time  of  that  trans- 


action something  was  said,  but  no  arrange- 
ment made,  or  anything  of  that  kind,  but 
this  matter  I  think  probably  was  men- 
tioned. 

Q.  Did  they  say  something  about  coming 
in  to  see  you  again? 

A.  I  would  not  say  whether  they  did  or 
not,  but  I  think  they  did. 

Q.  You  were  a  practising  attorney  in 
this  county  and  state  at  that  time? 

A.  Yes,   sir. 

Q.  What  did  they  say?  What  was  the 
first  thing  any  of  them  said? 

A.  I  think  the  old  man  done  most  of  the 
talking  that  day.  As  to  just  what  was  the 
first  thing  said,  I  don't  remember.  We 
were  talking  about  this  land  deal. 

Q.  This  s&me  deed<? 

A.  Yes,  sir;  this  deed,  and  also  about 
the  transaction  in  regard  to  the  old  man's 
place.  Two  different  deals  were  talked 
about  at  that  time,  about  the  old  man 
giving  a  mortgage  on  his  place,  and  about 
this  deed  being  signed  up  to  Elwood  Ros- 
siter. 

Q.  Is  it  not  a  fact  that  these  people 
were  in  your  ofiice  at  that  time  seeking 
counsel? 

A.  Yes,  sir. 

Q.  No  question  about  tliat? 


114  Ga.  Ill,  30  S.  E.  048;  Thorp  v.  Goewey, 
85  111.  611;  Reed  ▼.  Smith,  2  Ind.  160; 
Hanson  y.  Kline,  136  lo^ia,  101,  113  N. 
W.  504;  Sheehan  v.  Allen,  67  Kan.  712, 
74  Pac.  245;  Sargent  v.  Hampden,  38  Me. 
681;  Wade  v.  Ridley,  87  Me.  368,  32  Atl. 
075;  Crisler  ▼.  Garland,  11  Smedes  &  M. 
136,  40  Am.  Dec.  40;  Cross  v.  Riggins,  50 
Mo.  335;  Farley  v.  Peebles,  50  Neb.  723, 
70  N.  W.  231;  Surface  v.  Bentz,  228  Pa. 
610,  77  Atl.  022;  International  k  G.  N.  R. 
Co.  V.  Duncan,  —  Tex.  Civ.  A  pp.  — ,  121 
S.  W.  362;  Strong  V.  Dodds,  47  Vt.  348; 
Cromack  v.  Hcathcote,  2  Brod.  &  B.  4,  4 
J.  B.  Moore,  357,  22  Revised  Rep.  638. 

But  see  apparently  contra:  Theisen  v. 
Dayton,  8?  Iowa,  74,  47  N.  W.  801;  West 
V.  Freeman^  60  Mo.  App.  682. 

But  if  the  communi(:ation8  are  not  made 
in  contemplation  of  an  employment  of  the 
attorney  professionally,  they  are  not  privi- 
leged; as,  for  example,  where  the  attorney 
acted  merely  as  a  friend  or  neighbor. 
Sharon  v.  Sharon,  70  Cal.  680,  22  Pac.  26, 
131;  Patten  v.  Glover,  1  App.  D.  C.  46C 
(consulted  nierelv  as  friend) ;  Skellie  v. 
James,  81  Ga.  419,  8  S.  E.  607;  Harklesa 
V.  Smith,  115  Ga.  350,  41  S.  E.  634;  Grang- 
er V.  Warrington,  8  111.  290;  Goltra  v.  Wol- 
cott,  14  111.  80  (where  attorney  was  con- 
sulted as  friend,  with  no  intention  of  pay- 
ing a  fee) ;  Romberg  v.  Hughes,  18  Neb. 
570,  26  N.  W.  351  (consulted  as  friend); 
Kitz  V.  Buckmaster,  45  App.  Div.  283,  61 
N.  Y.  Supp.  64;  Haulenbeek  v.  McGibbon, 
00  Hun,  26.  14  N.  Y.  Supp.  303  (in  which 
34  L.R.A.(N.S.) 


attorney  acted  merely  as  friend,  and  was 
paid  necessary  expenses,  but  no  f ee ) ;  Peo- 
ple V.  Hess,  8  App.  Div.  143,  40  N.  Y. 
Supp.  486;  BraniV^n  v.  Gowing,  7  Rich.  L. 
459  (where  attorney  consulted  merely  as 
friend,  and  no  fee  paid) ;  Coon^.  Swan,  30 
Vt.  6  (consulted  as  neighbor,  and  did  not 
expect  compensation ) ;  Sramwell  v.  Lucas, 
4  Dowl,  &  R.  367,  2  Barn.  &  C.  745,  2  L. 
J.  K.  B.  161;  Greenlaw  v.  King,  1  Beav. 
137,  8  L.  J.  Ch.  N.  S.  02  (consulted  as 
friend);  Rex  v.  Brewer,  6  Car.  &  P.  363 
(consulted  as  friend). 

And  communications  made  to  an  attor- 
ney after  being  informed  that  no  employ- 
ment would'  or  could  be  accepted  are  not 
privileged.  Farlev  v.  Peebles,  50  Neb.  733, 
70  N.  W.  231;  Setzar  v.  Wilson,  26  N.  C. 
(4  Ired.  L.)  501. 

O)mmunications  to  an  attorney  are  not 
privileged  where  he  acted  as  a  friend  to 
both  parties  interested,  accepted  no  retainer 
or  employment,  and  refused  to  have  any- 
thing to  do  about  the  matter  should  thcro 
be  any  difficulty.  Ewers  v.  White,  114  Mich. 
266,  72  N.  W.  184. 

A  communication  made  by  one  of  two 
parties  defendant  to  the  attorney  of  the 
plaintiff,  to  be  conununicated  to  his  client, 
is  not  privileged,  although  it  was  contem- 
plated that,  iif  the  proposition  to  be  con- 
veyed to  the  plaintiff  through  his  attorney 
should  be  accepted,  the  attorney  should  bo 
employed  as  the  attorney  of  both  the  plain- 
tiff and  the  one  making  the  communication. 
McLean  v.  Clark,  47  Ga.  24.  R.  A.  £. 
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A.  No  question  about  that;  to  see  what 
their  remedy  might  be. 

Q.  You  were  asking  these  things  with  a 
view  to 'getting  at  the  facts? 

A.  Yes,  sir. 

Q.  Trying  to  set  aside  this  deed? 

A.  That  was  the  object  of  it. 

Q.  They  did  set  the  deed  aside? 

A.  I  think  the  records  show  it  was  set 
aside,  though  I  had  nothing  to  do  with  it. 
They  never  employed  me  in  this  matter, 
though  we  counseled  about  it  twice. 

Q.  After  you  counseled  the  first  time  and 
they  stayed  in  there  about  an  hour,  what 
did  you  say  to  them  as  they  left?  Had 
you  decided  as  to  what  their  rights  were, 
or   had   you   reserved   something? 

A.  I  know  I  told  them  this:  •  They  were 
to  come  back  again  soon  and  were  to  bring 
the  women.  I  wanted  to  talk  to  all  of 
them  and  see  who  all  the  witnesses  were, 
and  what  they  knew  about  it. 

Q.  What  time  of  year  was  that,  the  first 
visit  you  speak  of? 

A.  I  think  it  was  in  the  fall. 

Q.  Of  1906? 

A.  I  think  so. 

Q.  How  long  after  that  was  it  that  they 
came  in  again  with  some  of  the  women? 

A.  Only  two  or  three  days. 

Q.  Did  you  talk  with  them  again? 

A.  Yes,  sir. 

Q.  Go  over  the  same  matter? 

A.  Yes,  sir. 

Q.  Did  you  charge  them  anything  for 
counsel  ? 

A.  No,  sir;  we  fell  out  about  the  fee, 
and  I  was  not  employed.  I  suppose  was 
the  reason,  I  put  my  price,  and  they 
thought  it  was  too  high,  and  the  matter 
dropped  there. 

Q.  You  had  got  to  thej  point  in  the  con- 
versation where  you  were  going  to  take 
the  case  if  they  would  pay  you  a  certain 
fee? 

A.  Yes,  sir;  that  was  a  fact. 

Q.  Did  yoir  make  any  demand  for  serv- 
ices? 

A.  No,  sir;  never  did. 

Q.  Isn't  that  a  little  unusual? 

A.  It  might  have  been,  but  I  didn't  know 
but  what  they  would  employ  me.  I  made 
the  fee,  and  they  said  they  would  see  about 
it,  and  they  did  not,  and  I  never  charged 
anything  against  them. 

Counsel  for  the  state  here  moved  to  strike 
out  the  testimony  and  withdraw  the  same 
from  the  consideration  of  the  jury  for  the 
reason  that  the  same  is .  incompetent,  ir- 
relevant, and  immaterial,  in  that  the  com- 
munication was  privileged,  which  motion 
was  by  the  court  sustained. 

Counsel  insist  that  this  was  error.  Sec- 
tion 5842,  Snyder's  Stat.  Proc.  Civ.,  pro- 
34  L.R.A.(N.S.) 


vides  in  part  as  follows:  "The  following 
persons  shall  be  incompetent  to  teistify: 
.  .  .  (4)  An  attorney  concerning  any 
communications  made  to  him  by  his  client, 
in  that  relation,  or  his  advice  thereon, 
without  the  client's  consent."  Section  6834, 
Snyder's  Stat.  Proc.  Crim.  provides:  "Ex- 
cept as  otherwise  provided  in  chapter  on 
Procedure,  Criminal,  and  Procedure,  Crim- 
inal, Before  Justice,  the  rules  of  evidence 
in  civil  cases  are  applicable  also  in  crim- 
inal  cases." 

The  court  correctly  decided  that  the  rela- 
tion of  counsel  and  client  existed,  and  that 
the  communication  was  privileged.  Un- 
doubtedly the  Rossiters  consulted  this  wit- 
ness as  a  lawyer,  to  secure  his  services.  'It 
matters  not  that  no  fee  was  paid,  demanded, 
or  charged,  or  that  there  was  a  disagree- 
ment as  to  what  fee  should  be  charged.  The 
statute  is  declaratory  of  the  common  law. 

Communications  made  to  an  attornev  in 
connection  with  or  in  the  course  of  profes- 
sional employment  are  under  the  seal  of 
confidence,  and  entitled  to  protection  as 
privileged  communications,  even  though 
the  services  are  gratuitous.  The  statute  is 
for  the  benefit  of  the  client,  not  the  attor- 
ney, and  such  communications  are  perma- 
nently protected  from  disclosure,'  except 
where  the  client  waives  the  protection. 
Prof.  Wigmore  says:  "An  attorney  may 
often  be  brought  into  a  discussion  upon 
the  law  without  any  purpose  of  treating 
his  expression  of  opinion  as  a  service  ren- 
dered professionally.  Such  a  conversation 
is  not  privileged,  because  the  reason  of 
the  privilege  designs  to  secure  only  the  free- 
dom of  resort  to  attorneys  where  some  ap- 
preciable interest  of  the  client  is  to  be  pro- 
tected, and  the  advice  is  sought  and  given 
with  a  view  to  its  protection.  On  the  oth- 
er hand,  an  attorney  may  render  his  serv- 
ices without  charge,  if  he  pleases,  and  hence 
the  mere  circumstance  that  the  advice  is 
given  gratuitously  does  not  nullify  the 
privilege.  In  view  of  the  frequency  with 
which  some  persons  seek  to  obtain  informal- 
ly and  gratuitously  valuable  legal  advice, 
and  the  lamentable  frequency  with  which 
attorneys  weakly  submit  to  such  an  im- 
position, especially  in  rural  communities, 
it  is  often  difiicult  to  determine  whether 
the  consultation  is  a  professional  one  with- 
in the  privilege.  The  local  habits  of  life 
and  the  circumstances  of  the  case  must 
largely  determine  the  ruling.  The  case  of 
a  consultation  of  the  opponent's  attorney 
seems  rather  to  fall  under  another  head 
(post,  §  2312),  as  also  the  case  of  a  4:on- 
sultation  by  one  person,  not  on  his  own  be- 
half, but  as  the  agent  of  another  (post, 
§  2317).  It  follows  that  a  communica- 
tion  to   an   attorney,   not  in   his  capacity 
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as  such,  is  without  the  privilege  if  made 
before  the  relation  was  entered  into  or  aft- 
er it  was  ended.  An  interesting  question, 
however,  arises  when  the  communication 
is  made  pending  negotiations  for  the  re- 
tainer. Here  it  would  seem  plain  by  the 
reason  of  the  privilege  that,  since  the  would- 
be  client  cannot  certainly  predict  the  attor- 
ney's acceptance  of  the  employment,  the 
former  must  be  protected  in  his  preliminary 
statement  when  making  the  overtures,  even 
if  the  overture  is  refused.  It  would  fur- 
ther be  immaterial  that  the  refusal  was 
due  to  a  disagreement  as  to  fees,  and  to  the 
client's  own  withdrawal  by  reason  of  the 
fee  demanded;  for  upon  none  of  these  mat- 
ters could  he  predict  the  result  until  his 
preliminary  statement  had  been  made. .  Ob- 
viously, too,  if  the  retainer  is  accepted, 
the  privilege  covers  the  preliminary  state- 
ment. On  the  other  hand,  if  the  client 
continues  his  communication  after  the  at- 
torney's refusal  to  act  for  him,  or  if  the 
client  knowingly  attempts  to  retain  one 
who  is  already  retained  by  the  opponent, 
he  does  not  need  or  deserve  the  protection 
of  the  privilege."  Wigmore  on  Ev.  §§  2303, 
2304.  Mr.  Greenleaf  says:  "This  protec- 
tion extends  to  every  communication  which 
the  client  makes  to  his  legal  adviser,  for 
the  purpose  of  professional  advice  .or  aid, 
upon  the  subject  of  his  rights  and  liabili- 
ties. .  .  .  The  great  object  of  the  rule 
seems  plainly  to  require  that  the  entire 
professional  intercourse  between  client  and 
attorney,  whatever  it  may  have  consisted 
in,  should  be  protected  by  profound  secre- 
cy."   1  Greenl.  Ev.  §  240. 

We  find  no  prejudicial  error  in  the  record. 
Upon  the  whole  record,  it  does  not  appear 
that  any  mistake  was  made  in  convicting 
the  defendant.  The  judgment  of  the  Dis- 
trict Court  of  Blaine  County  is  therefore 
affirmed. 

Fnnnaii,  P.  J.,  and  Armstrong,  J.,  con- 
cur. 


SOUTH  DAKOTA  SUPREME  COURT. 

JOHN  C.  PERKINS,  Appt., 

V. 

ROBERTS  COUNTY,  South  Dakota,  Respt. 

ANDREW  MARVICK  et  al..   Interveners, 

Respts. 

(—  S.  D.  — ,  130  N.  W.  443.) 

Reference  ^  retarning:   report  •»  expira- 
tion of  time  —  effect. 

A  referee  does  not  lose  jurisdiction  to  re- 
turn his  report,  by  failing  to  do  so  within 
the  period  prescribed  by  statute,  although 
the  statute  makes  express  provision  as  to 
34  L.R.A.(N.S.) 


extension  of  time  by  consent  of  parties  or 
order  of  agent,  and  neither  consent  nor  or- 
der has  been  secured. 

(March  22,  1911.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Roberts  County 
rejecting  and  refusing  to  confirm  the  re- 
port of  the  referee  appointed  by  the  court 
to  try  and  determine  the  issues  in  an  action 
brought  to  recover  a  certain  amount  al- 
leged to  be  due  plaintiff  as  clerk  of  court. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Batterton  and  Howard 
Babcock,  for  appellant: 

The  filing  of  the  referee's  report  outside 
of  the  time  provided  for  by  statute  does 
not  affect  its  validity  in  the  least,  and  such 
irregularity  cannot  affect  the  jurisdiction 
of  the  referee  or  deprive  the  parties  to  this 
action  of  the  benefit  thereof. 

Keller  v.  Sutrick,  22  Cal.  471;  Broad  v. 
Murray,  44  Cal.  228;  McQuillan  v.  Dona- 
hue, 49  Cal.  157;  Emerson  v.  Bigler,  21 
Mont.  202,  53  Pac.  621 ;  Livingston  v.  Gid- 
ney,  25  How.  Pr.  1;  Mantles  v.  Myle,  26 
How.  Pr.  409;  Foster  v.  Bryan,  16  Abb.  Pr. 
396,  26  How.  Pr.  164;  Roblin  v.  Palmer,  0 
S.  D.  36,  67  N.  W.  949;  3  Wait,  Pr.  307; 
Johnson  v.  Day,  2  N.  D.  296,  50  N.  W.  701 ; 
Stoddard  Mfg.  Co.  v.  Mattice,  10  S.  D.  253, 
72  N.  W.  891;  23  Am.  &  Eng.  Enc.  Law, 
p.  458;  Sedgw.  Stat.  &  Const.  Law,  p.  368; 
State  ex  rel.  Cothren  v.  Lean,  9  VVis.  292; 
Marchant  v.  Langworthy,  6  Hill,  646; 
Striker  v.  Kelly,  7  Hill,  9;  People  v.  Cook, 
8  N.  Y.  67,  59  Am.  Dec.  451,  14  Barb.  290: 
Fay  V.  Wood,  65  Mich.  390,  32  N.  W.  614; 
Pond  V.  Negus,  3  Mass.  232,  3  Am.  Dee. 
131;  People  v.  Allen,  6  Wend.  486;  People 
V.  Peck,  11  Wend.  604,  27  Am.  Dec.  104; 

Note,  ^^  Reference :  effect  of  failure  to 
file  report  within  proper  time. 

The  conclusion  reached  in  the  above  case, 
that  the  statutory  provision  requiring  a 
referee  to  return  his  report  within  a  cer- 
tain time  is  directory  only,  and  that,  there- 
fore, his  failure  to  file  it  within  such  period 
will  not  invalidate  it,  finds  support  not 
only  in  Keller  v.  Sutrick,  22  Cal.  471; 
Emerson  v.  Bijgrler,  21  Mont.  200,  63  Pac. 
621,  both  of  which  are  sufficiently  set  forth 
in  Pebkins  v.  Roberts  County,  but  also 
in  Foster  v.  Bryan,  16  Abb.  Pr.  396,  26 
How.  Pr.  164;  James  v.  West,  67  Ohio  St. 
28,  65  N.  E.  156;  Powell  v.  Ford,  4  Lea, 
278. 

This  rule  would  seem  to  find  support, 
also,  in  Cothran  v.  Knox,  17  S.  C.  691,  in 
which  the  specific  holding  was  that  to  en- 
title a  party  to  object  that  the  referee  had 
not  filed  his  report  within  sixty  days  (ap- 
parently a  statutory  provision),  such  partv 
must  give   notice   before   report   filed  that 
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People  ex  rel.  Westcott  v.  Holley,  12  Wend. 
481;  Ex  parte  Heath,  3  Hill,  42;  Barnes  ▼. 
Badger,  41  Barb.  98;  Mead  v.  Gale,  2  Denio, 
232;  Dawson  v.  People,  25  N.  Y,  399;  Peo- 
ple ex  rel.  McMackin  v.  Board  of  Police,  46 
Hun,  296;  Re  Broadway,  63  Barb.  679; 
Wither!  1  v.  Mosher,  9  Hun,  412;  People  ex 
rel.  Van  Wyck  v.  Wheeler,  18  Hun,  640; 
Webster  t.  French,  12  111.  302;  Jackson  ex 
•dem.  Hooker  v.  Young,  6  Cow.  269,  15  Am. 
Dec.  473;>United  States  Trust  Co.  v.  Unit- 
ed States  F.  Ins.  Co.  18  N.  Y.  199;  Stew- 
art T.  Slater,  6  Duer,  84. 

Messrs.  R.  O.  Pearson  and  J.  W.  Bar- 
ringrton,  for  respondent: 

The  statute  governing  the  time  of  the  re- 
port of  the  referee  is  mandatory. 

Eaton  v.  Alger,  57  Barb.  179;  21  Am.  & 


Eng.  Enc.  Law^  2d  ed.  p.  240;  Kent  ▼. 
Dakota  F.  k  M.  Ins.  Co.  2  S.  D.  300,  50  N. 
W.  88;  DeLong  ▼.  Stahl,  13  Kan.  558; 
Davis  V.  Caldwell,  100  Iowa,  658,  69  N.  W. 
1037;  Goodale  v.  Case,  71  Iowa,  434,  32  N. 
W.  414;  Clark  v.  Bank  of  Hennessey,  14 
Okla.  572,  79  Pac.  217,  2  A.  &  £.  Ann.  Cas. 
219;  Hills  V.  Passage,  21  Wis.  295. 

Smith,  P.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  who  is  appellant  here,  brought 
an  action  in  the  circuit  court  of  Roberts 
county  to  recover  $1,368.75  alleged  to  be 
due  him  as  clerk  of  court  for  the  years  1900, 
1901,  and  1902,  as  a  balance  of  salary,  fees, 
and  compensation  fixed  by  statute.  De- 
fendfint  answered,  alleging  a  complete  set- 


he  elected  to  end  the  reference.  This,  how- 
ever, is  a  memorandum  opinion,  and  fails 
to  show  speciiically  that  the  rule  as  to  the 
time  within  which  the  referee's  report  was 
to  be  filed  wns  fixed  by  statute. 

On  the  other  hand,  in  Mott  v.  Anthony, 
5  Mass.  489,  it  was  held  under  a  statute 
requiring  a  referee's  report  to  be  made  at 
the  next  term  of  court  after  it  was  agreed 
upon,  that  the  failure  to  present  it  at  such 
term  would  ipso  facto  discharge  the  sub- 
mission. 

The  distinction  intimated  in  Pebkins  v. 
Roberts  County  between  statutes  fixing 
the  time  in  which  the  report  should  be  re- 
turned and  statutes  authorizing  the  court 
to  fix  the  time  does  not  seem  to  have  been 
specifically  made  by  any  authority,  though 
toe  following  cases  support  the  rule  that 
the  powers  of  a  referee  are  limited  by  the 
order  appointing  him,  and  when  he  is  there- 
in directed  to  n^ake  his  report  within  a 
certain  time,  and  he  fails  to  do  so,  hiji 
jurisdiction  is  at  an  end  and  a  report  made 
thereafter  is  invalid:  Goodale  v.  Case,  71 
Iowa,  434,  32  N.  W.  414;  Hall  v.  Hall,  3 
Conn.  308;  Davis  v.  Caldwell,  100  Iowa, 
058,  69  N.  W.  1037;  Manning  v.  Nelson, 
107  Iowa,  34,  77  N.  W;  503;  De  Long  v. 
Stahl,  13  Kan.  558;  Robinson  v.  O'Conner, 
12  Neb.  405,  11  N.  W.  859;  White  v.  Kem- 
ble,  3  N.  J.  L.  461 ;  Brower  v.  Kingsle^ .  1 
Johns.  C:is.  334:  Robertson  v.  Consolidated 
Boat  Store  Co,  6  Ohio  S.  &  C.  P.  Dec.  557, 
4  Ohio  N.  P.  227;  Hanner  v.  Coffin,  1  Or. 
99;  Hills  v.  Passage,  21  Wis.  295. 

So,  in  Peavy  v.  McDonald,  119  Ga.  865, 
47  S.  E.  203,  it  was  held  that  where  tho 
time  within  which  a  referee  was  authorized 
to  file  his  report  was,  by  the  order  of 
reference,  limited  to  a  given  date,  he  was 
''without  power  thereaiter  to  act  in  the 
premises,  his  control  over  the  case  having 
become  exhausted  under  the  express  terms 
of  the  ord»*rs  conferring  upon  him  juris- 
diction ovrr  the  same," 

But  in  Hale  v.  Owensby,  133  Ga.  631,  66 
S.  E.  781,  so  much  of  the  case  last  cited 
was  overruled  as  held  that  the  failure  -on 
■the  part  of  a  referee  to  file  his  report  with- 
in the  time  required  deprived  him  of  juris- 
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diction  and  rendered  his  report  alto^^ether 
a  nullity;  and  it  was  held  that  if  the  re- 
port was  filed  after  the  expiration  of  t'le 
time,  and  the  parties  either  consented  to 
the  filing  or  made  no  objection  thereto,  it 
would  be  too  late  thereafter  to  raise  the 
point  of  tardiness  in  the  filing  of  the  re- 
port. And  the  rule  of  this  case  finds  sup- 
port in  Hart  v.  Manson,  120  Ga.  481,  47 
S.  E.  929,  and  in  Donalson  v.  Fain,  127 
Ga.  682,  56  S.  £,  1023. 

And  in  Dietrichs  v.  Lincoln  &  N.  W.  R. 
Co.  13  Neb.  43,  13  N.  W.  13,  and  in  Croo. 
don  V.  Patrick,  3  Neb.  (Unof.)  459,  91  N. 
W.  872,  it  was  held  that  where  the  testi- 
mony had  all  been  taken  and  the  referee 
had  reached  a  determination  upon  the  ques- 
tions submitted  to  him,  the  filing  of  his 
report  was  a  mere  ministerial  act,  and 
that,  therefore,  the  failure  to  file  the  same 
within  the  time  fixed  by  the  order  of  refer- 
ence was  an  irregularity  only,  and  did  not 
preclude  the  court  from  acting  thereon. 

And  in  Rhodes  v.  Williams,  12  Nev.  20, 
it  was  held  that  that  part  of  the  order  of 
reference  which  required  the  referee's  re- 
port to  b9  filed  within  a  certain  time  was 
not  a  limitation  upon  the  power  of  the 
referee,  but  a  mere  direction  to  proceed  ex- 
peditiously,— a  direction  which  he  ought  to 
have  obeyed,  and  for  nepflecting  whic  I*** 
might  have  been  removed  upon  application 
of  either  party;  but  where  neither  party 
demanded  a  revocation  of  the  referee's  au- 
thoritv  it  continued  in  full  force. 

A  referee's  report  will  not  be  set  aside 
merely  because  it  was  filed  after  the  time 
required  by  the  original  order  of  reference, 
where  it  was  filed  within  the  time  as  ex- 
tended by  a  subsequent  order  of  the  court, 
upon  the  ground  that  the  court  has  the 
power  to  extend  the  time.  Hale  v.  Owens- 
by, 133  Ga.  631,  66  S.  E.  781;  Wav  v. 
Fravel,  61  Ind.  162;  Norton  v.  Huntoon, 
43  Kan.  275,  22  Pac.  565;  Francisco  v. 
Rowland,  14  Mo.  App.  600;  Sproull  v.  Star 
Co.  45  App.  Div.  576,  61  N.  Y.  Supp.  404; 
Clark  V.  Bank  of  Hennessey,  14  Okla.  572, 
79  Pac.  217,  2  A.  &  E.  Ann.  Cas.  219. 

But  in  the  following  Vermont  eases,  it 
was  held  that  a  submission  to  a  reference 
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tlement  and  adjustment  of  plaintiff's  claim, 
and  pleading  a  counterclaim.  Honorable  L. 
W.  Crofoot  was  appointed  referee  to  try  and 
determine  the  issues  in  the  action.  The  or- 
der of  reference  was  made  on  November  22, 
1904.  A  trial  was  had  before  the  referee  in 
January,  1905.  On  May  26,  1905,  plaintiff 
aerved  his  brief  and  written  argument  upon 
defendant's  attorneys,  and  on  June  3,  1905, 
defendant's  attorneys  served  brief  and  writ- 
ten argument  upon  the  plaintiff's  counsel. 
June  14,  1909,  a  little  more  than  four  years 
later,  the  referee  filed  his  findings  and  deci- 
sion in  the  office  of  the  clerk  of  court, 
awarding  plaintiff  a  recovery  of  $1,200.79, 
with  interest.  Upon  the  filing  of  the  re- 
port, defendant  interposed  exceptions  there- 
to on  numerous  grounds,  only  one  of  which 


is  material  to  the  question  presented  on 
this  appeal.  This  exception  is  as  follows: 
"Defendant  excepts  to  the  proposed  report 
and  findings  of  fact  and  conclusions  of  law, 
on  the  ground  that  the  referee  has  no  juris- 
diction to  make,  sign,  or  return  the  same, 
and  that  he  has  lost  jurisdiction  for  the 
reason  that  the  same  were  not  made  and 
filed  in  the  time  provided  by  §  287  of  the 
Code  of  Civil  Procedure."  The  report  of 
the  referee  and  objections  thereto  were 
brought  on  for  hearing,  and  on  October  11, 
1909,  the  circuit  court  made  an  order  reject- 
ing and  refusing  to  confirm  the  report  of 
the  referee,  upon  the  sole  ground,  as  stated 
in  its  oerd«*r,  that  "the  referee  did  not  make 
or  file  his  report  within  the  time  provided 
by  law,  or  within  twenty   days   after  the 


being  "always  the  voluntary  act  of  the  par- 
ties," the  court  had  no  power  without  the 
consent  of  the  parties  to  enlarge  the  rule 
of  reference  as  to  the  time  within  which 
the  referee  was  to  make  his  report:  Rice 
V.  Clark,  8  Vt.  104;  Baxter  v.  Thompson, 
25  Vt.  505;  Lazell  v.  Houghton,  32  Vt. 
679. 

A  referee's  report  will  not  be  set  aside 
because  of  delay  merely,  if  the  time  was 
extended  by  stipulation  of  the  parties,  and 
the  report  was  filed  within  that  time. 
Shore  v.  White  City  State  Bank,  61  Kan. 
246,  59  Pac.  263;  Morris  v.  Haas,  54 
Neb.  579,  74  N.  W.  828;  Ballou  v.  Parsons, 
«7  Barb.  19,  52  How.  Pr.  164,  affirmed  in 
55  N.  y.  673;  Re  Robinson,  63  Misc.  171, 
104  N.  Y.  Supp.  588;  Thiesselin  v.  Rossett, 
3  Abb.  Pr.  N.  S.  o4;  Livingston  v.  Gidney, 
25  How.  Pr.  1;  Nilea  v.  Maynard,  28  How. 
Pr.  390. 

Nor  where  the  failure  of  a  referee  to  de- 
liver or  file  his  report  was  induced  by 
representations  as  to  a  settlement  made  by 
the  unsuccessful  party.  Dwyer  v.  Hoff- 
man, 39  Hun,  360,  aiiirmed  in  102  N.  i. 
725;  Re  Robinson,  53  Misc.  171,  104  N.  Y. 
Supp.  588. 

Nor  where  the  party  adversely  affected 
6y  the  report  makes  no  objection  to  the 
filing  of  the  report,  and  docs  not  raise  the 
4|ue8tion  of  its  being  delayed  until  after 
judgment  is  rendered  thereon.  Hart  v. 
Hanson,  120  Ga.  481,  47  S.  E.  929;  Brad- 
ford v.  Cline,  12  Okla.  339,  72  Pac.  369. 

Nor  where  no  objection  on  the  ground 
that  the  report  was  not  filed  in  due  time 
was  made  until  four  years  after  it  was 
filed.  Donalson  v.  Fain,  127  Ga.  682,  56 
S.  E.  1023. 

In  Jeffers  v.  Hazen,  69  Vt.  456,  38  Atl. 
86,  it  was  held  that  where  the  referee 
failed  to  make  his  report  within  the  time 
fixed  by  the  rule  of  reference,  either  party 
might  discharge  the  rule. 

In  Shaw  v.  Pearce,  4  Binn.  485,  it  was 
held  that  where  a  rule  of  reference  directed 
a  report  to  be  made  to  the  next  court  or 
next  term,  it  made  it  incumbent  on  the  ref- 
eree to  make  his  report  at  the  next  term 
after  submission,  but  if  the  report  was  not 
34  L.R.A.(N.S.) 


then  made  it  could  be  made  at  any  succeed- 
ing term. 

In  Leyde  v.  Martin,  16  Minn.  38,  Gil. 
24,  a  delay  in  filing  his  report  upon  the 
part  of  a  referee  was  held,  without  discus- 
sion, not  to  be  sufiicient  grounds  for  a  new 
trial;  but  whether  the  time  in  which  he 
was  to  file  his  report  was  fixed  by  the  or- 
der of  the  court  or  by  statute  does  not  ap- 
pear in  the  opinion. 

In  Puffer  v.  American  Ins.  Co.  48  Or.  475, 
87  Pac.  523,  it  was  held  that  the  failure 
upon  the  part  of  a  referee  to  file  his  re- 
port, within  the  time  required  did  not  au- 
thorize the  court  to  decide  the  case  upon 
the  t^timony  taken  by  the  referee. 

i 

New  York  Cases. 


In  New  York  it  is  provided  by  statute 
that  a  referee's  report  must  be  either  filed 
with  the  clerk  of  court,  or  delivered  to  the 
attorney  for  one  of  the  parties,  within 
sixty  days  from  the  time  of  submission, 
otherwise  either  party  might  before  it  was 
filed  or  delivered  serve  notice  upon  the  at- 
torney for  the  adverse  party  that  he  elected 
to  end  the  reference. 

In  interpreting  this  statute  the  courts 
have  in  almost  all  of  the  cases  looked  upon« 
its  provision  as  to  the  time  of  filing  the 
report  as  directory  merely.  At  least  such 
a  rule  may  be  properly  inferred  from  the 
following  cases,  in  which  the  court  refused 
to  set  aside  a  referee's  report  filed  after 
the  statutory  limit  of  time,  where  the  ob- 
jecting party  failed  to  serve  notice  to  end 
the  reference  before  the  filing  of  the  re- 
port: Re  Robinson,  53  Misc.  171,  104  N. 
Y.  Supp.  588;  O'Neill  v.  Howe,  16  Daly, 
181,  9  N.  Y.  Supp.  746;  Foster  v.  Bryan, 
16  Abb.  Pr.  396,  26  How.  Pr.  164;  Liv- 
ingston V.  Gidney,  25  How.  Pr.  1;  Mantles- 
V.  Myle,  26  How.  Pr.  409;  Lampman  v. 
^mith,  17  N.  Y.  Civ.  Proc.  Rep.  19,  7  N. 
Y.  Supp.  922. 

But  after  the  jurisdiction  of  the  referee 
has  ceased  by  service  of  notice  in  accordance 
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said  case  was  submitted  to  him,  and  the 
time  to  make  and  iile  said  report  was  never 
extended  by  consent  of  the  parties  or  the 
order  of  the  court  or  judge;  that  at  the 
time  said  report  was  made  and  filed  the 
said  referee  had  no  jurisdiction  to  make 
and  file  the  same."  Section  287,  Code  of 
Civil  Procedure,  is  as  follows:  "The  refer- 
ees must  make  and  file  with  the  clerk  of 
the  court  their  report  within  twenty  days 
after  the  case  is  filially  submitted.  But  tue 
time  may  be  extended  by  the.  consent  of  the 
parties  or  by  order  of  the  court  or  judge.*' 
It  appears  from  the  recitals  of  the  order 
made  by  the  court  at  the  hearing,  that  the 
trial  judge,  upon  affidavits  and  records  be- 
fore him,  finds  that  the  time  for  making 
and  filing  the  report  was  never  extended  by 
consent  of  parties  or  an  order  of  the  court 
or  judge.  We  see  no  reason  for  questioning 
the  finding  that  the  time  for  filing  the  re- 
port was  not  extended  by  consent  of  parties, 
and  it  stands  conceded  that  no  order  of  the 
court  or  judge  was  made  extending  the 
time. 

Ihe  only  question  before  us  is  whether 
the  jurisdiction  of  the  referee  was  termin- 
ated by  his  failure  to  file  his  report  within 
the  twenty  davs  provided  by  statute.     Ap- 


pellant contends  that  the  provision  of  §  287, 
Code  of  Civil  Procedure,  requiring  the  re- 
port to  be  filed  within  twenty  days,  is  di- 
rectory only, 'and  that  the  failure  of  the 
referee  to  file  his  report  does  not  terminate 
his  jurisdiction.  It  is  respondent's  conten- 
tion that  this  statute  is  in  its  terms  man- 
datory, and  that  under  its  provisions  the 
time  for  making  the  report  "may  be  extend- 
ed by  the  consent  of  the  parties  or  by  order 
of  the  court  or  judge,"  and  not  otherwise. 
Appellant  contends  that  the  statute  limit- 
ing the  time  within  which  the  report  of  the 
referee  must  be  filed  was  enacted  for  the 
benefit  of  the  parties  to  the  suit,  and,  if  they 
have  not  in  some  way  objected  to  the  delay 
prior  to  the  filing  of  the  report,  they  should 
be  deemed  to  have  waived  any  objection 
thereto;  that  the  statute  itself  contains  no 
negative  words  restraining  the  filing  of  the 
report  after  the  time  prescribed,  nor  declar- 
ing that  the  act  of  the  referee  is  void  after 
that  time,  nor  is  any  penalty  whatever  im- 
posed for  a  violation  of  this  provision  of 
the  statute.  It  is  contended  that  a  distinc- 
ton  should  be  made  between  statutes  which 
fix  the  time,  and  statutes  under  which  the 
court  by  its  order  fixes  the  time  of  the 
report.      Under   some   statutes,   where   the 


\^ibiA  CA.ti  b«.«i««ubc,  aii  suusequeui  proceed- 
ings before  the  referee  are  a  mere  nullity, 
and  a  subsequent  delivery  of  a  report  by 
him  would  be  without  authority  of  law  and 
void.  Gregory  v.  Cryder,  10  Abb.  Pr.  N. 
S.  289;  Re  Santos,  31  Misc.  76,  64  N.  V. 
Supp.  572. 

In  Ihiesselin  v.  Rossett,  3  Abb.  Pr.  N.  S. 
54,  it  was  held  that  where  the  parties 
stipulated  that  the  referee  might  take  more 
time  for  making  and  filing  his  repoi*t  than 
the  statutory  period,  his  report  would  not 
be  set  aside  as  made  too  late,  though  he 
extended  the  time  mentioned  in  the  stipu- 
lation. No  notice  appears  to  have  been 
given  to  end  the  reference,  though  one  of 
the  parties  refused  to  ffrant  any  further 
time  when  the  referee  failed  to  report  with- 
in the  time  fixed  by  the  stipulation. 

On  the  other  hand,  it  was  held  in  Pat- 
•terson  v.  Knapp,  83  Hun,  492,  32  N.  Y. 
Supp.  32,  that  an  extension  of  the  time  for 
a  definite  period  within  which  the  referee 
was  to  make  his  report  did  not  operate  to 
extend  the  time  indefinitely,  or  to  put  it 
beyond  the  power  of  either  party  to  ter- 
minate the  reference  in  case  the  referee 
failed  to  decide  within  the  time  stipulated. 

In  Douglas  v.  Smith,  65  Hun,  11,  19  N. 
Y.  Supp.  630,  it  was  held  that  a  party  could 
end  the  reference  though  the  referee  had 
delivered  his  report  to  the  attorney  for 
the  opposite  side  on  the  assurance  that  the 
-same  should  not  be  filed  until  the  referee's 
fees  were  paid,  such  qualified  delivery  not 
being  sufficient  compliance  with  the  statute. 

In  Little  v.  Lynch,  99  N.  Y.  112,  1  N. 
E.  312,  aflirming  07  How.  Pr.  1,  and  in 
Bishop  V.  Bishop,  30  Abb.  N.  0.  296,  24 
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^.  1.  Supp.  888,  it  was  held  that  the  offer 
by  a  referee  within  the  time  limited  by  the 
Code  to  deliver  his  report  to  the  success- 
ful party  on  payment  of  his  fees  was  not 
such  a  delivery  as  would  prevent  the  ter- 
mination of  the  reference  by  notice. 

But  in  Waters  v.  Shepherd,  14  Hun,  223, 
the  court  refused  to  set  aside  a  referee's 
report  where  the  attorneys  for  both  parties 
were  notified  by  the  referee  that  his  re- 
port was  ready,  though  he  kept  it  in  his 
own  possession,  where  neither  party  asked 
for  it  nor  objected  to  its  remaining  in  the 
referee's  hands  until  called  for. 

In  Halsey  v.  Carter,  6  Robt.  535,  the 
court  refused  to  set  aside  the  report  of  a 
referee  though  made  after  the  expiration 
of  the  statutory  time,  where  the  notice  to 
end  the  reference  was  given  by  the  party 
himself,  and  not  by  his  attorney. 

In  Litch  V.  Brotherson,  16  Abb.  Pr.  384» 
25  How.  Pr.  407,  it  was  held  that  the 
statutory  provision  requiring  the  referee 
to  make  and  deliver  his  report  within  a 
certain  time  applied  to  references 'ordered 
before  the  passage  of  the  statute. 

It  is  further  provided  by  statute  that 
after  the  service  of  notice  "the  action  must 
thenceforth  proceed  as  if  the  reference  had 
not  been  directed."  And  in  Doyle  v.  New 
York,  26  Misc.  61,  56  N.  Y.  Supp.  441,  it 
was  held  that  the  failure  of  a  referee,  ap- 
pointed to  determine  the  compensation  of 
an  attorney  who  has  acted  as  such,  to  file 
bis  report  within  the  statutory  period,  did 
not  entitle  a  party  to  end  the  reference  by 
a  notice,  since  the  reference  in  such  a  mat- 
ter had  nothing  to  do  with  the  "action." 

J.  A«  G. 
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time  IB  fixed  by  the  order  appointing  the  | 
referee,  this  provision  of  the  order  is  held  ( 
mandatory.  An  early  case,  and  one  most 
frequently  cited  as  authority  for  this  rule, 
is  De  Long  v.  Stahl,  13  Kan.  558,  where- 
in Justice  Brewer  uses  this  language:  'The 
referee  is  an  officer  whose  power  and  duties 
are  created  by  the  order  of  the  court.  If  he 
go  outside  the  limits  of  that  order,  his  acts 
are  void.  When  the  time  within  which,  by 
the  terms  of  the  order,  he  must  act,  has  ex- 
pired, his  office  has  ceased  and  his  powers 
are  ended.  Neither  party  is  obliged  to  take 
any  further  notice  of  the  reference.  Here 
he  was  ordered  to  make  his  report  by  a 
specified  time.  When  that  time  has  passed 
without  the  filing  of  a  report,  his  powers 
as  referee  were  at  an  end,  and  any  further 
action  was  as  though  no  order  of  reference 
had  ever  been  made.  Nor  did  the  confirma- 
tion of  the  report  make  valid  that  which 
was  before  void."  This  decision  was  fol- 
lowed by  the  Jowa  court  in  Goodale  v.  Case, 
71  Iowa,  434,  32  N.  W.  414. 

On  the  other  hand,  under  statutes  simi- 
lar to  ours  it  has  been  held  that  the  time 
within  which  the  referee  is  required  to 
make  his  report  is  directory  merely.  In 
Keller  v.  Sutrick,  22  Cal.  471,  the  couirt 
says:  "The  next  error  assigned  is  that  the 
report  of  the  referee  was  hot  filed  within 
ten  days  after  tlie  testimony  was  closed,  s^ 
required  by  §  187  of  the  practice  act.  .  .  . 
This  provision  as  to  the  time  within  which 
the  referee  must  file  his  report,  we  regard 
as  merely  directory,  and  a  failure  to  file 
within  the  time  prescribed  cannot  have  the 
effect  of  invalidating  the  report  or  the  judg- 
ment rendered  thereon.  No  such  conse- 
quences are  declared  by  the  statute."  In 
Emerson  y.  Bigler,  21  Mont.  200,  53  Pac. 
621,  the  court  says:  "The  defendant  claims 
that  the  failure  of  the  referee  to  file  his  re- 
port in  court  within  the  ten  days  pre- 
scribed by  §  1139  of  the  Code  of  Civil  Pro- 
cedure invalidates  the  report  and  judgment 
rendered  thereon,  and  that  he  is  conse- 
quently entitled  to  a  new  trial.  We  think 
this  section  is  directory  only,  and  that  the 
failure  of  the  referee  to  file  his  report  in 
ten  days  did  not  entitle  the  defendant  to  a' 
new  trial.  Keller  v.  Sutrick,  22  Cal.  472; 
Broad  v.  Murray,  44  Cal.  228;  McQuillan  v. 
Donahue,  49  Cal.  157.  If  the  defendant  for 
any  reason  had  desired  the  report  filed 
sooner  than  the  referee  filed  it,  he  should 
have  applied  to  the  court  for  a  proper  or- 
der in  the  premises."  In  Rhodes  v.  Wil- 
liams, 12  Nev.  20,  the  court  says:  "De- 
fendants objected  on  the  hearing  before  the 
referee,  and  the  appellant  urges  the  objec- 
tion here,  that  the  authority  of  the  referee 
to  hear  the  case  expired  at  the  date  when  he 
was  ordered  to  report.  No  authority  is  cit- 
34  L.RJL(N.S.) 


ed  to  sustain  this  proposition,  and,  accord- 
ing to  our  construction  of  the  order  of 
reference,  that  part  of  it  which  required  the 
report  to  be  filed  within  a  certain  time  was 
not  a  limitation  upon  the  power  of  the 
referee,  but  merely  a  direction  to  proceed 
expeditiously, — a  direction  which  he  ought 
to  have  obeyed,  and  for  neglecting  which  he 
might  have  been  removed  upon  application 
of  either  party.  But  as  neither  party  de- 
manded a  revocation  of  his  authority  it  con- 
tinued in  full  force."  In  Nebraska  it  is 
held  that  the  report  of  the  referee  will  not 
be  set  aside  because  not  filed  within  the 
time  fixed  by  the  order  of  reference.  Diet- 
richs  ▼.  Lincoln  &  N.  W.  R.  Co.  13  Neb.  43, 
13  N.  W.  13.  The  supreme  court  of  Ohio 
holds  a  similar  statutory  provision  to  be 
directory  only.  James  V.  West,  67  Ohio  St. 
28,  65  N.  E.  156;  Leyde  v.  Martin,  16  Minn. 
38,  Gil.  24.  In  34  Cye.  Law  &  Proc.  p.  832 
it  is  said:  "In  some  states,  by  statute  ei- 
ther party  may,  where  the  report  is  not 
filed  or  delivered  within  the  time  fixed  by 
statute,  serve  a  notice  electing  to  end  the 
reference,  in  which  case  the  action  must 
proceed  as  if  no  reference  had  been  ordered; 
but  if  neither  party  takes  the  necessary 
steps  to  terminate  it,  a  report  filed  after  the 
statutory  tiifie  is  valid," — citing  Green  v. 
Green,  69  N.  C.  294;  Maxwell  v.  Max- 
well, 67  N.  C.  383;  Agricultural  Ins. 
Co.  ▼.  Darrow,  70  App.  Div.  413,  75 
N.  Y.  Supp.  128;  Re  Robinson,  53  Misc. 
171,  104  N.  Y.  Supp.  588;  Cothran  v. 
Knox,  17  S.  C.  591.  Under  the  New  York 
statute  it  is  held  that,  after  notice  has  been 
given  all  subsequent  proceedings  before  the 
referee  are  a  nullity.  Re  Santos,  31  Misc. 
76,  64  N.  Y.  Supp.  572;  Ballou  v.  Parsons, 
52  How.  Pr.  164;  Id.,  55  N.  Y.  673.  And 
it  is  held  that  the  time  could  be  extended 
by  the  court  or  by  stipulation  of  the  par- 
ties. Norton  v.  Huntoon,  43  Kan.  275,  22 
Pac.  565;  Francisco  v.  Rowland,  14  Mo. 
App.  600;  Clark  v.  Bank  of  Hennessey,  14 
Okla.  572,  79  Pac.  217,  2  A.  &  E.  Ann.  Cas. 
219.  Shore  v.  White  City  State  Bank,  61 
Kan.  246,  59  Pac.  263;  Sproull  v.  Star  Co. 
45  App.  Div.  575,  61  N.  Y.  Supp.  494.  In 
the  case  of  Roblin  v.  Palmer,  9  S.  D.  36, 
67  N.  W.  949,  this  court  held  the  provision 
of  §  276,  Code  of  Civil  Proc.,  which  requires 
the  decision  of  the  court  on  questions  of 
fact  to  be  filed  with  the  clerk  within  thirty 
days  after  the  cause  is  submitted  for  de- 
cision, to  be  directory  only.  It  was  so  held 
in  McQuillan  v.  Donahue,  49  Cal.  157; 
Broad  v.  Murray,  44  Cal.  228. 

It  seems  to  us  that  the  statutes  fixing 
the  time  within  which  courts  and  referees 
are  required  to  file  decisions  were  both 
framed  with  a  view  of  expediting  the  de- 
termination of  causes,  rather  than  to  limit 
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the  powers  or  jurisdiction  of  either  courts 
or  referees.  And  if  we  were  required  to 
hold  that  either  party  to  a  cause  pending 
before  a  referee  may  remain  inactive,  and 
submit  to  a  delay  of  years  on  the  part  of 
the  referee,  without  taking  any  steps  either 
to  compel  a  report  or  terminate  the  refer- 
ence, and  may  wait  until  an  adverse  de- 
cision is  rendered  before  objecting  to  the 
action  of  the  referee,  this  court*  would  lend 
its  aid  to  delay,  rather  than  expedite,  the 
administration  of  justice.  We  believe  the 
rights  of  litigants  will  be  best  subserved  by 
holding  the  statute  directory  only. 

The  order  of  the  trial  court  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

McCoy,  J.,  taking  no  part  in  the  deci- 
sion. 


MINNESOTA  StJPRISME   COURT. 

HERMAN  H.  PATRY,  Respt., 

▼. 

NORTHERN    PACIFIC    RAILWAY   COM- 

PANY 

and 

H.  G.  OTIS  et  al.,  Appts. 

.  '(lykMinnJ^ZHsi  N.  W.  462.) 

Fire  —  starttnff  on  right  of  way  —  lia- 
bility. 

A  complaint  which  alleges  that  a  railway 
company  was  negligent  in  failing  to  patrol 
its  right  of  way  to  prevent  and  extinguish 
fires,  and  in  not  equipping  certain  loco- 
motive engines  with  proper  spark  arrest- 
ers, that  certain  engineers  negligently 
failed  to  inspect  their  engines  before  tak- 
ing them  out  on  the  road,  and  that  a  sec- 
tion boss  was  negligent  in  failing  to  keep 
the  right  of  way  clear  from  combustible 
matter,  which  resulted  in  starting  a  fire 
from  sparks  from  the  engines,  which  dc^ 
stroyed  the  property  of  another  on  adjoin- 
ing premises,  states  a  cause  of  action 
against  each   defendant. 

(May  19,  1911.)  , 

Headnote  by  Lewis,  J. 

Note.  ^  The  general  question  as  to  the 
liability  of  an  agent  or  a  servant  to  third 
persons  for  his  own  negligence  or  nonfeas- 
ance is  treated  in  notes  to  Mayer  v.  Thomp- 
son-Hutchison Bldg.  Co.  28  L.R.A.  433; 
Ellis  V.  Southern  R.  Co.  2  L.R.A.(N.S.; 
378;  and  Ward  v.  Pullman  Co.  25  L.R.A. 
(N.S.)   343. 

The  question  as  to  the  joint  liability  of 
master  and  servant  for  the  tort  of  the 
servant  is  treated  in  notes  to  Mayer  v. 
Thompson-Hutchison  Bldg.  Co.  28  L.R.A. 
433;  French  v.  Central  Constr.  Co.  12 
L.R.A.(N.S.)  669;  and  Hagerty  t.  Wilson, 
25  L.R.A.(N.S.)  356. 
34  L.B.A.(N.S.) 


APPEAL  by  defendants  Otis  et  al.,  from 
an  order  of  the  District  Court  for  Carl- 
ton County,  overruling  demurrers  to  com- 
plaints filed  to  hold  defendants  liable  for 
injury  to  plaintiff's  property  by  fire,  alleged 
to  have  been  set  out  through  negligence  of 
defendants.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Sinclair  for  appellants. 

Messrs.  O.  R.  Ma^ney  and  John  Jens- 
wold,  Jr.,  for  respondent: 

The  servant  as  well  as  his  master  i« 
liable  to  third  persons  for  injuries  occa- 
sioned by  acts  of  negligence  of  the  servant, 
done  in  the  line  of  his  duty,  in  the  further- 
ance of  the  master's  business. 

Griffiths  V.  Wolfram,  22  Minn.  185;  Brow- 
er  V.  Northern  P.  R.  Co.  109  Minn.  385,  25 
L.R.A.(N.S.)  864,  124  N.  W.  10;  Morey 
V.  Shenango  Furnace  Co.  112  Minn.  528, 
127  N.  W.  1135;  Mayer  ▼.  Thompson- 
Hutchison  Bldg.  Co.  104  Ala.  611,  28  L.R.A. 
433,  53  Am.  St.  Rep.  88,  16  So.  620;  Ellis 
V.  Southern  R.  Co.  72  S.  C.  465,  2  L.R.A. 
(N.S.)  378,  62  S.  E.  228;  Jaggard,  Torts, 
288;  Moon  v.  Northern  P.  R.  Co.  46  Minn. 
109,  24  Am.  St.  Rep.  194,  48  N.  W.  679. 

The  duty  of  clearing  the  right  of  way  of 
combustible  material  is  a  duty  owed  by 
the  railway  company  at  common  law. 

Heron  v.  St.  Paul  M.  Jb  M.  R.  Co.  68 
Minn.  542,  71  N.  W.  706;  Hayes  v.  Chicago 
M.  &  St.  P.  R,  Co.  45  Minn.  17,  47  N.  W. 
260;  Bowen  v.  St.  Paul  M.  &  M.  R.  Co.  36 
Minn.  522,  32  N.  W.  751 ;  Clarke  v.  Chicago 
St.  P.  M.  &  O.  R.  Co.  33  Minn.  359,  23  N.  W. 
536. 

This  duty  at  common  law  also  extends  to 
section  foremen. 

Carter  v.  Atlantic  Coast  Line  R.  Co. 
84  S.  C.  547,  66  S.  E.  997. 

The  negligent  acts  complained  of  are 
the  proximate  cause  of  the  destruction  of 
respondent's   property. 

Johnson  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
31  Minn.  57,  16  N.  W.  488;  Martin  v. 
North  Sar  Iron  Works,  31  Minn.  407,  18 
N.  W.  109;  Campbell  v.  Stillwater,  32  Mina 
308,  50  Am.  Rep.  567,  20  N.  W.  320;  Moon 
V.  Northern  P.  R.  Co.  46  Minn.  106,  ii  Am.^ 
St.  Rep.  194,  48  N.  W.  679;  Heron  v.  St 
Paul,  M.  &  M.  R.  Co.  68  Minn.  542  71  N.  W. 
706;  Johnson  v.  Northwestern  Teleplu  Exch. 
Co.  48  Minn.  433,  51  N.  W.  225;  Teal  v. 
American  Min.  Co.  84  Minn.  320,  87  N.  W. 
837;  Campbell  v.  Railway  Transfer  Co.  05 
Minn.  375,  104  N.  W.  547. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

Defendants  Otis,  Anderson,  and  Oilman 
were  locomotive  engineers  in  the  employ  of 
defendant  railway  company,  and  each  was 
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operating    a    locomotive    through    Carlton 
county  in  May,  1910.    Defendant  Lundquist 
was  employed  as  section  foreman  on  that 
part  of  the  road  which  ran  through  section 
4,  township  48,  range  17,  and  was  charged 
with  the  duty  of  keeping  the  right  of  way 
clear  from  all  comhustible  matter.    Plain- 
tiff was  the  owner  of  a  quantity  of  logs  and 
timber  located  on  the  E.  ^  of  said  section. 
During  the  months  of  April  and  May,  1910, 
4  drought  existed  over  the  entire  country, 
including  said  section  4.  The  company  failed 
-to   properly   patrol    its   right   of   way,    to 
discover   and  extinguish   fires,   and   Lund- 
•quist  was  negligent  in  the  performance  of 
his  duties,  and  allowed  grass,  brush,  etc.,  to 
accumulate  along  the   right  of  way.     The 
company  negligently  omitted  to  provide  and 
use  efficient  spark  arresters  on  the  engines, 
And  the  defendant  engineers  failed  to  make 
any  inspection  of  their  engines  before  start- 
ing on  their  respective  trips,  but  used  de- 
fective spark  arresters,  which   did   not  pre- 
vent the  escape  of  sparks.    The  complaint 
proceeds  as  follows :  "That  while  the  defend- 
ant company,  through  its  codefendants,  the 
aforesaid  engineers,  was  on  May  14,  1910, 
operating  said  locomotive  engines  as  afore- 
said, they  did  carelessly  and  negligently  so 
work  and  manage  and  operate  the  same  that 
they  ejected  through  the  respective  spark 
arresters  thereon  live  coals  and  sparks  in 
such  quantities  and  of  such  sizes  that  they 
dropped  down  onto  the  aforesaid  combus- 
tible material  left  at  different  places  on  said 
right  of  way  on  and  adjoining  section  4, 
and  did  thereby  set  the  same  on  fire,  and  in 
like    manner    they    negligently,    carelessly, 
and  unlawfully  allowed  said  fire  to  spread, 
and  the  same  did  spread  and  overrun  the 
aforesaid  east  half  of  said  section  4,  and  did 
bum  and  destroy  the  aforesaid  timber,  both 
standing  and  down,  and  the  aforesaid  saw 
logs,  to  plaintiff's  damage  in  the  sum  of 
$4,737.      That    after    said    fires    bad    been 
started,  the  defendants  negligently,  careless- 
ly,   and   unlawfully   failed    to    concentrate 
such  help  or  to  adopt  such   measures  as 
would   have  been   available   for   its   extin- 
guishment."   All  of  the  defendants  except 
the"  company   demurred   to  the  complaint, 
on  the  ground  that  it  did  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action. 
This  was  overruled. 

Each  one  of  several  persons  engaged  in 
the  same  work  owes  to  the  others  the  duty 
of  exercising  due  care  to  avoid  injury  to 
them.  The  liability  does  not  rest  on  any 
duty  imposed  by  privity  of  contract,  but 
grows  out  of  the  relation  which  they  have 
assumed  to  each  other.  Griffiths  v.  Wol- 
fram, 22  Minn.  185 ;  Brower  v.  Northern  P. 
R.  Co.  109  Minn.  385,  25  L.R.A.(N.S.)  354, 
124  N.  W.  10;  Morey  v.  Shenango  Furnace 
34  L.R.A.(N.S.) 


Co.  112  Minn.  628,  127  N.  W.  1134.  Con- 
ceded in  Mayberry  v.  Northern  P.  R.  Co.  100 
Minn.  79,  12  L.R.A.(N.S.)  675,  110  N.  W. 
356,  10  A.  &  E.  Ann.  Clas.  754,  where  a 
switchman  and  an  engineer  were  held  liable 
for  injuries  to  another  switchman,  all  fel- 
low servants.  The  principle  upon  which 
these  decisions  rest  applies  to  third  persons, 
provided  the  relation  of  the  parties  is  such 
that  each  is  dependent  for  the  safety  of 
person  or  property  upon  the  exercise  of 
due  care  by  the  others.  Laws  1909,  chap. 
182,  requires  railroad  companies  to  use  up- 
on their  engines  efficient  spark  arresters, 
which  must  be  examined  by  the  engineers 
before  leaving  the  roundhouse,  and  they 
are  made  responsible  for  their  good  con* 
dition.  The  act  further  provides  that  the 
right  of  way  shall  be  kept  clear  of  all  com- 
bustible matter,  and  that  during  dry  seasons 
at  least  one  patrolman  for  each  mile  of 
track  shall  be  employed  to  discover  and  ex- 
tinguish fires  near  the  line  of  road.  The 
relation  of  the  parties  is  not  limited  by  the 
rule  of  respondeat  superior.  They  were  re- 
quired as  servants  to  comply  with  the  law 
for  the  benefit  of  their  employer,  but  they 
were  also  personally  required  to  perform 
those  duties  for  the  benefit  of  the  public. 
Mayberry  v.  Northern  P.  R,  Co.  100  Minn. 
79,  12  L.R.A.(N.S.)  676,  110  N.  W,  356,  10 
A.  &  E.  Ann.  Cas.  754;  Ward  v.  Pullman 
Car  Corp.  131  Ky.  142,  25  L.R.A.(N.S.) 
343, 114  S.  W.  754;  Carter  v.  Atlantic  Coast 
Line  R.  Co.  84  S.  C.  546,  66  S.  E.  997. 

According  to  the  facts  pleaded,  all  of  the 
defendants  contributed  to  the  result,  and  the 
negligence  bf  each  was  concurrent  with 
that  of  the  others.  Johnson  v.  Chicago,  M. 
&  St.  P.  R.  Co.  31  Minn.  57,  16  N.  W.  488; 
Campbell  v.  R.  Transfer  Co.,  95  Minn.  375, 
104  N.  W.  547;  McDowell  v.  Preston,  104 
Minn.  263,  18  L.R.A.(N.S.)  190,  116  N.  W. 
470. 

Plaintiff  is  entitled  to  statutory  costs  in 
one  case  only. 

Affirmed. 
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V. 

J«  S.  HEATWOLE  et  aL 

(110  Va.  358,  66  S.  E.  46.) 

Damages  —  stipulation  —  building  con- 
tract. 

A  stipulation  in  a  contract  to  build  a 
dwelling  house  for  $5,400,  which  the  owner, 
who  was  boarding,  wishes  to  occupy  as  a 
residence,  because  of  the  delicate  condition 
of  his  wife,  for  $10  damages  for  each  day 
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that  the  structure  remained  uncompleted 
after  a  specified  time,  is  enforceable,  and 
not  invalid  as  a  penalty. 

(November  18,  1900.) 

ERROR  to  the  Circuit  Court  for  Rocking- 
ham County  in  plaintiffs'  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  building  contract. 
Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  James  B.  Stephenson  and  D. 
O.  Dechert,  for  plaintiff  in  error: 

The  provision  of  the  contract  must  be 
regarded  as  one  for  "stipulated  damages/' 
and  not  for  a  penalty. 

Colonna  Dock  Co.  v.  C9lonna,  108  Va. 
230,   61   S.   £.   770;    Stony   Creek  Lumber 


Co.  V.  Fields,  102  Va.  1,  45  S.  E.  7,97,  1 
A.  &  £.  Ann.  Cas.  242;  Welch  v.  McDonald^ 
85  Va.  600,  8  S.  E.  711;  13  Cyc  Law  & 
Proc.  p.  90;  Shute  y.  Hamilton,  3  Daly,, 
462. 

Messrs.  Roller  A  lHartz,  for  defendant* 
in  error: 

The  amount  is  manifestly  so  exorbitant 
that  to  enforce  its  payment  would  be  to 
inflict  a  penalty,  instead  of  making  good 
the  injury  sustained  by  reason  of  the 
breach. 

I  Pom.  Eq.  Jur.  p.  733 ;  Weedon  v.  Ameri- 
can Bonding  k  T.  Co.  128  N.  C.  69,  38  S. 
E.  266;  Ward  v.  Hudson  River  Bldg.  Co. 
125  N.  y.  230,  26  N.  E.  256;  Cochran  v. 
People's  R.  Co.  113  Mo.  359,  21  S.  W.  6; 
Jennings  ▼.  Wilier,  —  Tex.  Civ.  App.  — ^ 


Note.  —  Stipulation  for  damages  in 
huilding  contract  as  penalty  or  U- 
quidated  damages, 

1.  Introduction,    688. 
XL  lests    for    determining   whether    the 
sum  is  a  penalty  or  liquidated 
damages. 

a.  Difficulty    in    ascertainment    of 

damages,    690. 

b.  Intention  of  the  parties. 

1.  In   general,    593. 

2.  Language   of   the  contract, 

696. 

3.  Breach    of    one    of    several 

stipulations,     699. 

4.  Payment  of  sum   in  gross, 

600. 
e.  Reasonableness    of    stipulation, 
600. 
III.  Statutes,    603. 

I.  Introduction, 

This  note  will  be  limited  strictly  to  the 
consideration  of  the  effect  of  stipulations 
for  damages  in  building  contracts.  Con- 
tracts which  may  more  properlv  be  termed 
construction  contracts  are  not  included,  al- 
though it  is  sometimes  quite  difficult  to 
mark  the  distinction  between  the  two.  On 
this  point,  see  the  note  to  Foeller  v.  Heintz, 
24  L.R.A.(N.S.)  327,  on  "Recovery  upon 
substantial  performance  of  a  building  con- 
tract." 

'  As  was  stated  in  a  note  to  Madler  v. 
Silverstone,  34  L.R.A.(N.S.)  1,  on  "Provi- 
sion for  damages  in  land  contract  as  penal- 
ty or  stipulated  damages/'  in  which  the 
general  rules  and  principles  applicable  to 
the  subject  are  discussed  at  some  length, 
in  England,  before  the  passage  of  the  stat- 
ute of  forfeitures  and  penalties  (8  &  9 
William  the  III.),  in  actions  at  law  on  a 
contract  where  the  performance  of  the  con- 
ditions was  secured  by  a  penalty,  the  re- 
covery was  for  the  full  amount  of  the 
penalty.  Courts  of  equity,  however,  could 
relieve  against  fraud  or  mistake.  The  ef- 
fect of  this  statute  was  to  furnish  the  same 
relief  in  a  court  of  law  as  could  be  ob- 
tained in  a  court  of  equity.  District  of 
34  L.R.A.(N.S.) 


Columbia  v.  Harlan  &  H.  Co.  30  App.  D. 
C.  270. 

In  cases  where  it  is  difficult  accurately 
to  determine  the  damages  which  one  party 
may  suffer  by  the  failure  of  the  other  to 
perform  his  contract,  it  is  well  settled  that 
the  parties  themselves  may  agree  upon  such 
sum  in  their  judgment  as  will  be  ample 
compensation  for  the  breach.  Ross  v. 
Loescher,  152  Mich.  386,  126  Am.  St.  Rep. 
418,  116  N.  W.  193. 

There  is  nothing  to  prevent  the  parties 
from  stipulating  in  advance  for  a  certain 
sum  as  damages,  which  one  shall  forfeit 
to  the  other  for  failure  to  perform  the 
conditions  of  a  valid  contract.  Especial- 
ly is  this  true  where  the  damages  to  be 
sustained  are  uncertain  in  amount,  and 
cannot  easily  be  ascertained.  District  of 
Columbia  v.  Harlan  &  H.  Co.  supra. 

So,  a  contract  fixing  a  specific  sum  to 
be  paid  per  day  for  delay  in  the  execution 
of  the  work  under  a  buildins  contract  may 
be  enforceable  as  liquidated  damages.  Cald- 
well V.  Schmulbach,  176  Fed.  429. 

The  result  of  an  examination  of  the  cases 
is  to  confirm  the  idea  that  it  is  difficult  even 
if  it  is  even  possible,  to  lay  down  a  general 
rule  applicable  to  all  the  cases  which  arise 
where  parties  have  undertaken  to  provide 
against  a  loss  consequent  upon  a  breach 
of  an  agreement.  Ward  v.  Hudson  River 
Bldg.  Co.  126  N.  Y.  230,  26  N.  E.  256. 

In  Brennan  v.  Clark,  29  Neb.  385,  45 
N.  W.  472,  it  is  said  that  there  is  a  want 
of  harmony  in  the  cases  as  to  the  distinc- 
tion between  liquidated  damages  and  dam- 
ages in  the  nature  of  a  penalty.  It  is 
impossible  to  harmonize  the  decisions  up- 
on that  question,  declared  the  court,  and 
we  are  compelled  to  adopt  such  rule  as 
seems  to  be  just  and  equitable. 

It  is  usually  a  more  or  less  difficult  ques- 
tion to  determine  whether  stipulations  of 
this  kind  are  of  the  nature  of  liquidated 
damages  or  of  penalties.  No  certain  or 
fixed  rule  can  be  given  for  determining  in 
all  cases  whether  the  stipulation  is  the 
one  or  the  other.  The  question  must  there- 
fore be  determined  in  each  particular  case, 
,  upon   the  facts   and  circumstances  of  the 
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32  S.  W.  24;  J.  G.  Wagner  Co.  y.  Cawkcr, 
112  Wis.  632,  88  N.  W.  699. 

Where  the  amount  is  unreasonable,  and 
the  enforcement  would  work  a  hardship, 
^  the  stipulation  will  be  held  to  be  a  pen- 
alty. 

Dennis  y.  Cummins,  3  Johns.  Cas.  297, 
2  Am.  Dec.  160;  Gillilan  y.  Rollins,  41 
Neb.  540,  59  N.  W.  893;  13  Cyc.  Law  & 
Proc.  p.  96;  Wait,  Engineering  &  A.  Jur.  §§ 
317,  319;  Stony  Creek  Lumber  Co.  y. 
Fields,  102  Va.  1,  45  S.  £.  797,  1  A.  & 
£.  Ann.  Cas.  242;  Colonna  Dock  Co.  y. 
Colonna,  108  Va.  230,  61  S.  E.  770. 

Whittle,  J.,  delivered  the  opinion  of  the 
<jourt: 

This  motion  was  brought  by  the  defend- 


ants in  error,  Heatwole  &  Hedrick,  against 
the  plaintiff  in  error,  Crawford,  upon  a 
building  contract  bearing  date  July  25, 
1907. 

The  agreement  contained  a  stipulation 
for  the  completion  of  the  dwelling  "not 
later  than  January  1,  1908,  and,  in  the 
event  that  the  said  residence  is  not  fully 
completed  by  that  date,  then  .  .  .  the 
parties  of  the  second  part  are  to  pay  to 
said  party  of  the  first  part  $10  per  day 
for  each  day  that  said  residence  remains 
incomplete,  the  aforesaid  sum  being  by  way 
of  damages,  the  same  being  agreed  to  by 
all  parties  to  this  contract."  There  was 
a  further  provision  that,  if  the  wJeather 
was  such  that  the  work  could  not  be  car- 
ried on  to  advantage,  so  as  to  insure  "a 


:given  cause.  Stratton  y.  Fike,  166  Ala. 
203,    51    So.   874. 

Each  case  must  be  decided  with  reference 
to  its  own  particular  circumstances  and  the 
particular  language  of  the  contract.  Reich- 
«nbach  v.  Sage,  13  Wash.  364,  52  Am.  St. 
Rep.  51,  43  Pac.  354;  De  Graff,  V.  &  Co. 
V.  Wickham,  89  Iowa,  720,  52  N.  W.  503, 
57  N.  W.  420. 

In  Thompson  v,  St.  Charles  County,  227 
Mo.  220,  126  S.  W.  1044,  the  court  said: 
^'If  fraud  be  once  defined  by  hatd-and- 
fast  rules,  the  versatility  of  men  would 
soon  invent  schemes  quite  outside  of  the 
definition.  Accordingly,  courts  match  their 
ingenuity  against  that  of  fraud  feasors  by 
refusing  to  define  fraud  except  in  generali- 
ties. For  like  reason,  the  'no-definition* 
rule  has  been  applied  to  penalties  and  liqui- 
dated damages." 

Damages,  of  course,  are  and  ought  to  be 
purely  compensatory.  They  should  be  com- 
mensurate with  the  injury,  neither  more 
nor  less.  Muldoon  y.  Lynch,  66  Cal.  536, 
«  Pac.  417. 

It  is  therefore  the  tendency  and  prefer- 
ence of  the  law  to  regard  the  stipulation 
or  covenant  as  of  the  nature  of  a  penalty, 
rather  than  as  liquidated  damages,  because 
then  it  may  be  apportioned  to  the  loss  act- 
'ually  sustained,  and  compensation  for  that 
loss  is  the  full  measure  of  justice  and  right, 
stratton  v.  Fike,  166  Ala.  203,  51  So.  874. 

To  the  same  effect  are  Condon  v.  Kemp- 
er, 47  Kan.  126,  13  L.R.A.  671,  27  Pac. 
829;  Moore  v.  Platte  County,  8  Mo.  467; 
Hennessy  v.  Metzger,  162  111.  505,  43  Am. 
St.  Rep.  267,  38  N.  K  1058;  Kennedy  v. 
United  States,  24  Ct.  CI.  122. 

The  courts  incline  towards  a  construc- 
tion in  favor  of  a  penalty,  as  against  liqui- 
dated damages,  at  least  where  there  is 
doubt,  or  where  a  strict  construction  of 
the  contract  language  would  work  absurd- 
ity or  oppression.  Thompson  v.  St.  Charles 
County,  siipra. 

But  in  Emack  y.  Campbell,  14  App.  D. 
O.  186,  the  court  said:  "Certainly,  if 
there  is  any  class  of  persons  in  the  com- 
munity against  whom  it  is  necessary  for 
others  to  guard  themselves  by  provisions 
34  L.R.A.(N.S.) 


of  this  kind,  it  is  the  class  of  reckless, 
improvident,  and  sometimes  even  dishonest, 
builders  in  this  district,  who  have  only 
too  frequently  involved  in  financial  dilti- 
culty  and  vexatious  litigation  not  only  the 
owners  of  property  who  have  contracted 
with  them,  but  also  the  honest  mechanics 
and  materialmen  who  have  trusted  too 
implicitly  in  their  representations.  The 
courts  should  strive  to  uphold,  rather  than 
to  overthrow,  such  provisions." 

And  it  is  said  that  the  court  must  con- 
sider the  form  in  which  the  parties  have 
expressed  their  purpose,  and  determine 
from  the  language  wnich  they  have  used, 
in  the  light  of  the  circumstances  and  the 
nature  and  character  of  the  subject-mat- 
ter, to  which  class  the  stipulation  belongs, 
— to  that  of  penalty  or  liquidated  damages. 
While  the  courts  have  a  tendency  toward 
that  of  penalty,  they  have  no  -hesitation 
in  a  clear  case  in  holding  that  the  parties 
have  themselves  settled  the  question  of 
damages,  and  will  enforce  that  construc- 
tion of  tlie  agreement,  unless  it  results  in 
unconscionable  disadvantage  to  the  delin- 
quent party.  Phoenix  Iron  Co.  v.  United 
States,  39  Ct.  CI.  526. 

Following  the  rule  that  the  courts  in- 
cline to  hold  stipulations  for  sums  pay- 
able on  default  penalties,  if  the  construc- 
tion is  doubtful  the  agreement  is  con- 
sidered as  a  penalty  merely.  Brennan  v. 
Clark,  supra. 

If  it  be  doubtful  upon  a  just  considera- 
tion of  all  the  terms  and  purposes  of  the 
contract,  of  the  relation  of  the  parties, 
of  their  objects  and  purposes,  and  of  the 
duty  to  be  performed,  whether  the  sum 
stated  was  intended  as  liquidated  damages 
or  as  a  penalty,  it  will  be  construed  as  a 
penalty.  Stratton  v.  Fike,  166  Ala.  203, 
51   So.  874. 

To  the  same  effect  are  Kelly  v.  Fejer* 
vary,  111  Iowa,  693,  83  N.  W.  791;  Mon- 
mouth Park  Asso.  v.  Wallis  Iron  Works, 
55  N.  J.  L.  132,  19  L.R.A.  456,  39  Am.  St. 
Rep.  626,  26  Atl.  140. 

It  is  sometimes  said  that  the  question 
is  one  of  construction.  Connelly  v.  Priest, 
72  Mo.  App.  673. 
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flrst-olasa  job/'  the  contractors  were  not 
to  be  charged  with  time  so  lost. 

The  building  was  not  completed  until 
March  7,  1908,  and  the  defendant,  having 
paid  into  court  the  amount  admitted  to 
be  due,  withheld  the  sum  of  $660  as  liqui- 
dated damages. 

llie  trial  court  instructed  the  jury  that 
the  sum  agreed  on  as  damages  constituted 
a  penalty,  and  was  not  recoverable,  which 
ruling  presents  the  only  question  which 
demands    our    consideration. 

The  house  was  constructed  as  a  habita- 
tion for  the  defendant  and  his  family  at  a 
total  cost  of  $7,000, — $1,600  for  the  lot 
and  $6,400  for  the  building, — and  the  rent- 
al value  was  estimated  at  $35  per  month. 
It  also  appears  that  the  defendant  urged 


as  a  special  reason  why  the  building  should 
be  completed  within  contract  time  that  his 
wife,  to  whom  he  had  been  recently  wedded, 
was  in  a  delicate  condition,  that  they  were 
living  in  a  boarding  house,  and  particularly 
desired  to  occupy   their  own   home. 

The  general  rule  is  well  settled  that  par- 
ties to  a  contract  may  stipulate  in  advance 
as  to  the  amount  which  sliall  be  paid  in 
compensation  for  loss  or  injury  which  may 
result  from  a  breach  of  the  agreement,  if 
such  breach  should  occur,  when  the  dam- 
ages are  uncertain  and  difficult  of  ascer- 
tainment. 

In  1  Sutherland  on  Damages,  3d  ed.  § 
279,  it  is  said:  "As  a  general  rule,  where 
the  injury  resulting  from  the  breach  of 
a  contract  is  susceptible  of  definite  measure- 


In  De  Graff,  V.  &  Co.  v.  Wickham,  89 
Iowa,  720,  62  N.  W.  603,  67  N.  VV.  420, 
the  court  said  that  whether  the  sum  men- 
tioned in  the  contract  is  to  be  considered 
as  a  penalty  or  as  liquidated  damages  is  a 
question  of  construction,  on  which  the 
court  may  be  aided  by  circumstances  ex- 
traneous to  the  writing.  The  subjectrmat- 
ter  of  the  contract,  the  intention  of  the 
parties,  and  other  facts  and  circumstances, 
may  be  considered. 

So  it  is  similarly  declared  that,  in  order 
to  determine  whether  the  stipulated  sum  is 
a  penalty  or  liquidated  damages,  the  court 
will  consider  the  language  used,  the  sub- 
ject-matter of  the  contract,  and  the  inten- 
tion of  the  parties.  Hennessy  y.  Metzger, 
162  111.  605,  43  Am.  St.  Rep.  267,  38  N.  £. 
1068 ; 

— that  whether  a  sum  named  as  compen- 
sation for  the  breach  of  a  contract  is  to 
be  considered  as  a  penalty  to  secure  its 
fulfilment,  from  whicn  equity  will  relieve, 
or  as  damages  liquidated  by  the  parties 
themselves,  is  a  question  .which  cannot  be 
answered  by  the  application  of  a  general 
rule.  The  question  is  always  one  of  con- 
struction, and  any  rule  upon  the  subject 
is  a  mere  guide  to  the  intention  of  the  riar- 
ties.  Kunkel  v.  Wherry,  189  Pa.  198,  69 
Am.  St  Rep.  802,  42  Atl.  112; 

— that  the  subject-matter  and  nature  of 
the  contract  are  important  elements  in  de- 
termining whether  the  stipulation  shall  be 
treated  as  liquidated  damages,  or  held  to 
be  a  penalty.  Heard  v.  Dooly  County,  101 
Ga.  619,  28  S.  E.  980; 

— ^that  to  find  out  what  is  meant,  the 
subject-matter  and  nature  of  the  agree- 
ment must  be  taken  into  consideration. 
Ward  V.  Hudson  River  Bldg.  Co.  126  N. 
Y.  230,  26  N.  E.  256 ; 

— ^that  in  order  to  determine  whether  the 
amount  stipulated  in -a  contract  to  be  for- 
feited for  nonperformance  should  be  con- 
strued as  a  penalty  or  liquidated  damages, 
an  examination  should  be  made  of  the 
whole  contract,  the  sum  stipulated,  the 
ease  or  difficulty  of  measuring  the  pe- 
cuniary loss  that  would  be  sustained  by 
the  breach,  the  subject-matter  of  the  con- 
34  L.R.A(N.S.) 


tract,  and  the  proportion  that  the  amount 
stipulated  bears  to  the  entire  considera- 
tion. District  of  Columbia  v.  Harlan  &  H. 
Co.   30  App.   D.   C.   270; 

— that  the  situation  of  the  parties  and 
the  course  and  usage  of  business  are  of 
some  weight.  Thompson  v.  St.  Charles 
County,  227  Mo.  220,  126  S.  W.  1044. 

But  as  pointed  out  in  the  note  to  Mad- 
ler  v.  Silverstone,  34  L.R.A(N.S.)  1,  the 
question  whether  a  sum  specified  in  a  con- 
tract to  be  payable  on  default  is  to  be 
taken  as  a  penalty  or  as  liquidated  dam- 
ages is  not  one  wholly  of  construction.  It 
is  a  question  of  construction  up  to  a  cer- 
tain point,  but  there  is  always  a  dead  line 
beyond  which  the  parties  cannot  go.  The 
paj*ties  will  not  be  permitted  to  stipulate 
for  a  penalty  under  the  cover  of  liquidated 
damages,  or  under  any  other  term  or  form 
of  language. 

//.  Teats  for  determining  whether  the 
9unt  i8  a  penalty  or  liquidated  dam- 
ages, 

a.  Difficulty  in  ascertainment  of  dam^ 

ages. 

In  Charleston  Lumber  Co.  ▼.  Fried- 
man, 64  W.  Va.  161,  61  S.  E.  815,  citing 
13  Cyc.  Law  &  Proc.  p.  90,  it  is  said  that 
there  are  two  rules  for  inferring  that  the 
parties,  by  naming  in  a  contract  a  sum 
for  its  breach,  intended  it  to  be  as  liqui- 
dated damages,  and  not  as  a  penalty:  (1) 
Whero  the  damages  are  uncertain,  and  not 
readily  capable  of  ascertainment  in  amount 
by  any  known  or  safe  rule,  whether  such 
uncertainty  lies  in  the  nature  gf  the  sub- 
ject, or  in  the  particular  circumstances  of 
the  case;  or  (2)  where,  from  the  nature 
of  the  case  and  the  tenor  of  the  agreement, 
it  is  apparent  that  the  damages  have  al- 
ready been  the  subject  of  actual,  fair  esti- 
mate and  adjustment  between  the  parties. 
The  first  of  these  rules  is  considered  under 
the  present  subdivision  of  the  note.  The 
second  will  be  taken  up  under  subdivision 
c. 

The  rule  that  the  parties  may  agree  up- 
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menty  as  where  the  breach  consists  in  the 
nonpayment  of  money,  the  parties  will  not 
be  sustained  in  the  enforcement  of  8tipu> 
lations  for  a  further  sum,  whether  in  the 
form  of  a  penalty  or  liquidated  damages; 
but  where  the  damages  sustained  are  un- 
certain, and  are  not  readily  susceptible  of 
being  reduced  to  a  certainty  by  legal  com- 
putation, they  may  be  determined  before 
a  breach  occurs." 

This  general  statement  of  the  rule  is  in 
accord  with  the  trend  of  judicial  thought 
and  decision. 

"The  question  whether  a  sum  named  in  a 
contract  to  be  paid  for  a  failure  to  per- 
form/' says  Earl,  J.,  in  Kemp  v.  Knicker- 
bocker Ice  Co.  69  N.  Y.  45,  "shall  be  re- 
garded as  stipulated  damageit  or  a  penalty. 


has  been  frequently  before  the  courts,  and 
haa  given  them  much  trouble.  The  cases 
cannot  all  be  harmonized,  and  they  furnish 
conspicious  examples  of  judicial  efforts 
to  make  for  parties,  wiser  and  more  pru- 
dent  contracts  than  they  had  made  for 
themselves.  Courts  of  law  have  in  some 
cases  assumed  the  functions  of  courts  of 
equity,  and  have  relieved  parties  by  forced 
and  unnatural  constructions  from  stipular 
tions  highly  penal.  Where  an  amount 
stipulated  as  liquidated  damages  would  be 
grossly  in  excess  of  the  actual  damages^ 
they  have  leaned  to  hold  it  a  penalty. 
Where  the  actual  damages  were  uncertain 
and  dilllcult  of  ascertainment,  they  have 
leaned  to  hold  the  stipulated  amoimt  to 
have  been  intended  as  liquidated  damages. 


on  and  stipulate  for  the  amount  of  dam- 
ages to  be  suffered  in  case  of  a  breach  of 
contract  does  not  apply  to  contracts  of 
every  nature»  but  only  to  those,  as  stated, 
where  the  damages  are  uncertain,  and  not 
readily  capable  of  ascertainment. 

Where  the  damages  sustained  by  a  breach 
of  a  single  stipulation  in  a  contract  are 
uncertain,  and  there  is  no  fixed  or  certain 
standard  of  data  by  which  they  can  be  as- 
certained, and  the  parties  in  the  contract 
have  fixed  that  amount,  it  is  reasoi^able  to 
conclude  that  they  named  and  fixed  that 
amount  because  the  amount  would  be  un- 
certain if  there  was  a  breach,  and  it  will 
be  so  treated.  Stratton  v.  Fike,  166  Ala. 
203,  61  So.  874. 

To  the  same  effect  are  Brennan  ▼.  Clark, 
29  Neb.  385,  46  N.  W.  472;  Hennessy  v. 
Metzger,  162  111.  606,  43  Am.  St.  Rep.  267, 
38  N.  E.  1058;  De  Graff,  V.  &  Co.  v.  Wick- 
ham,  89  Iowa,  720,  62  N.  W.  603,  67  N.  W. 
420;  Cochran  v.  People's  R.  Co.  113  Mo. 
369,  21  S.  W.  6;  Ward  v.  Hudson  River 
Bld^.  Co.  126  N.  Y.  230,  26  N.  E.  256; 
Davis  ▼.  La  Crosse  Hospital  Asso.  121  Wis. 
679,  99  N.  W.  361,  1  A.  &  E.  Ann.  Cas. 
950. 

In  cases  where,  independently  of  the 
agreement,  the  damages  would  be  incap- 
able of  being  ascertained  except  by  conjec- 
ture, such  damages  will  be  considered  as 
liquidated,  if  so  designated  in  the  contract. 
Brennan  v.  Clark,  29  Neb.  386,  46  N.  W. 
472. 

If  the  damages  resulting  from  the  breach 
can  be  definitely  and  certoinly  ascertained, 
then  there  would  be  no  urgent  necessity 
or  occasion  for  agreeing  in  advance  as  to 
the  amount  thereof,  and  the  amount  speci- 
fied in  the  contract  will  be  construed 
as  a  penalty.  Stratton  y.  Fike,  166  Ala. 
203,  61  So.  874.  To  the  same  effect  is  Con- 
nelly ▼.  Priest,  72  Mo.  App.  673. 

The  difficulty  arises  in  cases  in  which 
the  damages  are  reasonably  susceptible  of 
ascertainment.  There,  said  the  court  in 
Collier  v.  Betterson,  87  Tex.  440,  29  S.  W. 
467,  the  authority  leave  us  at  sea,  with- 
out any  accurate  chart  to  direct  our 
course. 
34  L.R.A.(N.S.)  • 


A  building  contract  appears  to  be  nat- 
urally of  the  kind  of  agreements  which, 
within  this  rule,  are  capable  of  supporting 
agreements  for  liquidated  damages,  and 
such,  generally,  is  the  holding  of  the  courts. 

Ihe  rule  seems  to  be  that  a  clause  in  a 
buildins  contract  providing  a  specified  sum 
for  each  day's  delay  is  to  be  treated  aa 
liquidated  damages,  where  the  damages  re- 
sulting from  a  breach  of  it  would  be  uncer- 
tain and  hard  to  prove,  unless  the  language 
of  the  contract  shows  clearly  that  such  was 
not  the  intention.  Lennon  v.  Smith,  14 
Daly,  620,  1  N.  Y.  Supp.  97. 

The  rule  that  the  extent  of  a  possible 
future  loss  to  be  paid  in  the  event  of  a 
breach  of  contract  may  be  asreed  upon  in 
advance,  where  there  is -difficulty  in  determ- 
ining the  extent  of  the  loss,  and  the  result- 
ing damages  are  uncertain,  and  that  the 
amount  so  fixed,  if  reasonable,  will  be  al- 
lowed when  the  default  occurs,  is  often  ap- 
plied to  contracts  for  building;  and  when 
the  sum  named  is  not  excessive,  it  is  gen- 
erally held  to  be  liquidated  damages,  and 
not  a  penalty.  St.  Louis  &  S.  F.  R.  Co.  v» 
Gaba,  78  Kan.  432,  97  Fae.  435. 

It  is  proper  for  the'  parties  to  stipulate 
that  the  contractor  shall  pay  $100  a  day 
liquidated  damages,  for  delay  in  completing 
a  $133,000  grand  stand  beyond  the  time 
agreed  upon,  since  the  enterprise  was  of 
such  a  nature  as  to  make  the  actual  losti> 
sustained  by  a  default  of  the  contractor 
very  difficult  of  ascertainment.  Monmouth 
Park  Asso.  v.  Wallis  Iron  Works,  66  N.  J. 
L.  132,  19  L.R.A.  466,  39  Am.  St.  Rep.  626, 
26  Atl.  140. 

In  Phoenix  Iron  Co.  v.  United  States,  3^ 
Ct.  CI.  526,  a  contract  for  the  building  of  a 
government  printing  house  provided  that 
time  was  an  essential  feature  of  the  con- 
tract, and  that  the  contractor  should  pav 
the  United  States  $100  a  day  for  each 
day's  delay  in  the  completion  of  the  con- 
tract, *'the  said  payment  to  be  made  as- 
liquidated  damages,  and  not  by  way  of 
penalty;  and  the  party  of  the  first  pari 
may  deduct  from  any  sum  due,  or  to  be- 
come due,  the  contractor,  any  sums  ac- 
cruing   for    liquidated    damages   as    hereiik 
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No  form  of  words  has  been  regarded  as  con- 
trolling, fiut  the  fundamental  rule,  as  often 
announced,  19  that  the  construction  of  these 
stipulations  depends  in  each  case  upon  the 
intent  of  the  parties  as  evidenced  by  the 
entire  agreement,  construed  in  the  light 
of  the  circumstances  under  which  it  was 
made.'' 

Ihe  opinion  of  Mr.  Justice  White  on  this 
subject,  in  Sun  Printing  &  Pub.  Asso.  v. 
Moore,  183  U.  S.  G42,  46  L.  ed.  366,  22 
Sup.  Ct.  Rep.  240,  will  be  found  to  be  in* 
structive.  lie  summarized  the  governing 
principles  as  follows:  Damages  are  deemed 
liquidated  at  the  stipulated  sum,  when  the 
actual  damages  contemplated  at  the  time 
the  agreement  was  madfi  are  in  their  nature 
uuceiiifin  and  uuascei*tainable  with  exact- 


ness, and  may  be  dependent  upon  extrinsic 
considerations  and  circumstances,  and  the 
amount  fixed  is  not  on  the  face  of  the  con- 
tract out  of  all  proportion  to  the  probable 
loss.  If  a  construction  of  an  agreement  be 
doubtful,  that  construction  must  be  adopted 
which  makes  the  covenant  most  beneficial 
to  the  promisee. 

Sutherland,  at  §  284,  commends  this 
decision,  which  he  says  "puts  agreements 
for  the  liquidation  of  damages  upon  sub- 
stantially the  same  footing  as  other  con- 
tracts in  which  fraud,  surprise,  or  mistake 
has  not  entered." 

On   the   same  subject    (§   291,   pp.    761, 

762)    the  learned  author  says:     "Damages 

for   failure   to    complete    a   house   or    any 

'  other   structure   may   sometimes   be   ascer- 


stated."  'Ihe  contract  also  provided  that 
the  amount  of  liquidated  damages  was  de- 
termined by  actual,  current  expenditures 
for  rent,  which  were  made  necessary  by  the 
lack  of  the  new  building,  and  which  would 
cease  upon  its  completion;  but  that  no 
liquidated  damages  in  excess  of  $20,000 
would  be  deducted.  This  was  held  to  pro- 
vide for  stipulated  damages,  the  contract 
belonging  to  that  class  not  easily  suscep- 
tible of  proof  of  actual  damages. 

A  provision  for  the  deduction  from  the 
contract  price  for  the  building  of  a  rail- 
road bridge,  of  the  sum  of  $1,000  per  week 
for  each  week's  delay  beyond  the  time 
agreed  upon  for  the  completion  of  the 
structure,  or  failure  to  provide  a  crossing 
for  trains,  was  held  to  be  for  liquidated 
damages,  the  damages  for  the  breach  in 
question  being  uncertain  and  difficult  of 
ascertainment  with  any  degree  of  accuracy. 
Texas  &  St.  L.  R.  Co.  v.  Rust,  19  Fed. 
239. 

And  it  was  held  that  an  exception  was 
not  well  taken  to  a  conclusion  of  law  that 
a  stipulation  in  a  contract  for  the  build- 
ing of  a  church  that  the  contractor  should 
pay  the  owner  $50  a  day  for  every  day's 
delay  after  the  expiration  of  the  time  for 
the  completion  of  the  work,  as  for  liqui- 
dated damages,  was  an  agreement  for  such 
damages,  where  based  upon  a  finding  that 
the  actual  damages  occasioned  by  the  delay 
were  too  uncertain  to  be  fixed  by  the  court; 
that  the  contract  was  deliberately  made 
without  fraud;  and  that  the  amount  fixed 
as  liquidated  damages  was  not  greatly  dis- 
pro portioned  to  the  loss  sustained  by  the 
owner  of  the  church  building  as  a  result 
of  the  delav.  Bird  v.  St.  John's  Episcopal 
Church,  154  Ind.  138,  56  N.  E.  129. 

A  provision  in  a  contract  for  the  build- 
ing of  a  large  office  building,  that  the  con- 
tractor should  pay  the  sum  of  $50  a  day 
for  each  day's  delay  beyond  the  time  speci- 
fied for  the  completion  of  the  work,  as 
liquidated  damages,  was  held  to  provide 
for  such.  Chapman  Decorative  Co.  v.  Se- 
curity Mut.  L.  Ins.  Co.  145  Fed.  434,  af- 
firmed in  79  C.  C.  A.  137,  149  Fed.  189. 
it  appeared  in  this  case  that  another  com- 
44  L.R.A.(N.S.) 


pany  was  erecting  a  large  building  of  the 
same  kind  for  similar  purposes  in  the  same 
town;  that  the  owner  of  the  building  un- 
der consideration  had  made  contracts  of 
rental  with  tenants  who  were  permitted 
to  occupy  l^he  building  without  rent  until 
it  was  finished.  How  many  tenants  were 
lost  by  reason  of  the  delay  could  not  be 
calculated,  and  therefore  the  case  was  said 
to  fall  within  that  class  of  cases  in  which 
it  is  difficult  to  compute  the  damages. 

Where  original  building  contracts  con- 
tained a  provision  that  the  contractor 
should  pay  the  owner  $10  for  each  day's 
delay  beyond  the  time  fixed  for  the  com- 
pletion of  the  work,  "as  and  for  liquidated 
damages,"  and  there  were  two  extensions 
of  the  contracts,  in  each  of  which  it  was 
agreed  that  the  contractor,  in  case  he 
should  not  complete  his  work  at  the  time 
designated  in  the  extensions,  should  pay 
$1,540  "by  way  of  liquidated  damages," 
the  said  amount  being  designated  as  a  sum 
or  penalty,  it  was  held  that  the  agreement 
was  for  liquidated  damages,  the  damages 
being  incapable  of  exact  ascertainment,  and 
it  being  plain  that  the  parties  intended  the 
sum  named  as  a  measure  of  damages. 
Ward  V.  Hudson  River  Bldg.  Co.  126  N.  Y. 
230,  26  N.  E.  256. 

The  provision  of  the  contract  being, 
should  the  contractor  fail  to  complete 
the  work  by  the  time  specified,  the  sum  of 
$50  for  each  and  every  day  the  said  con- 
tractor shall  be  in  default  is  hereby  mu- 
tually fixed  and  determined  as  the  liqui- 
dated damages  by  reason  thereof,"  it  was 
held  that  this  was  a  provision  for  liquidat- 
ed damages,  for  the  reason  that  that  inten- 
tion was  plainly  expressed,  that  it  was  to 
be  applied  only  in  the  event  of  a  breach 
of  a  single  covenant,  and  because  the  dam- 
ages were  conjectural  and  uncertain.  Shute 
v.  Hamilton,  3  Daly,  402. 

In  Lennon  v.  Smith,  14  Daly,  520,  1  N. 
Y.  Supp.  97,  a  provision  in  a  building  con- 
tract for  $20  a  day  for  delay  was  held  to 
be  for  liquidated  damages,  where  other  con- 
tractors were  delayed  by  the  default,  and 
other  workmen  had  to  be  employed,  and 
materials  purchased,  and  the  precise  quan- 
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tained  proximately  by  a  rental  standard. 
But  when  intended  for  a  particular  pur- 
pose other  than  to  be  rented,  and  when  de- 
lay may  hinder  or  thwart  other  and  de- 
pendent contracts  or  enterprises,  the  dam- 
ages will  be  more  imcertain.  In  a  bufld- 
ing  contract  containing  the  usual  clauses 
fixing  the  days  for  completing  the  various 
parts  of  the  work,  a  stipulation  to  the  effect 
that  any  neglect  to  comply  with  the  con- 
ditions of  the  contract,  and  finish  the  work 
as  provided,  should  entitle  the  employer 
to  claim  damages  at  the  rate  of  $10  per 
day  for  every  day's  detention  so  caused, 
was  held  a  covenant  for  stipulated  dam- 
ages." 

Numerous  cases  from  courts  of  last  re- 
sort of  the  States  and  Canada  are  cited  in 


support  of  the  text,  though  the  author 
adds:  "There  are  authorities  to  the  effect 
that  the  damages  ordinarily  resulting  from 
the  failure  to  fulfil  a  building  contract 
which  contains  only  the  usual  conditions 
are  not  so  uncertain  as  to  be  the  subjects 
for  such  stipulations,  the  extrinsic  circum- 
stances not  being  unusual;  but  the  de- 
cisions are  far  from  being  unanimous  on 
the  question."  After  citing  authorities  in 
support  of  the  minority  rule,  or  rather  the 
qualification  of  the  general  rule,  the  au- 
thor adds:  *'  But  see  Ward  v.  Hudson 
River  Bldg.  Co.  125  N.  Y.  230,  26  N.  E. 
256;  Sun  Printing  &  Pub.  Asso.  v.  Moore, 
supra.  With  the  exception  of  the  decision 
in  Welch  v.  McDonald,  85  Va.  600,  8  8. 
E.  711    (where  it  was  held  that  a  stipu- 


tnm  of  the  damage  could  not  be  easily  as- 
certained or  readily  proved. 

WFere  the  owner  agreed  to  pay  the  con- 
tractor $100  a  day  for  each  day  saved  in 
the  completion  of  a  building,  and  the  con- 
tractor agreed  to  pay  the  owner  $1,000  for 
each  day's  delay,  and  the  contractor  entered 
into  an  agreement  with  a  subcontractor 
for  the  stone  and  granite  work,  and  the  lat- 
ter agreed  to  pay  the  sum  of  $150  a  day 
''as  a  penalty  for  each  and  every  day"  that 
the  work  remained  unfinished  beyond  the 
time  agreed  upon,  "as  and  for  liquidated 
damages,"  it  was  held  that  the  stipulation 
in  the  subcontractor's  contract  was  one  for 
liquidated  damages,  the  actual  loss  being 
uncertain,  and  the  damage  named  not  be- 
ing disproportionate  to  the  probable  less. 
Kunkel  v.  Wherry,  189  Pa.  198,  69  Am.  St. 
Rep.  802,  42  AU.  112. 

The  parties  to  a  building  contract  hav- 
ing expressly  stipulated  that  the  sum  of 
$20  per  day,  for  each  and  every  day  the 
building  remained  in  an  unfinished 
state  after  a  certain  date,  should 
be  assessed  against  the  contractors  as  liqui- 
dated damages,  the  provision  will  not  be 
held  a  peniuty  where  it  appears  that  the 
exact  extent  of  the  owner's  actual  damages 
is  incapable,  or  at  least  extremely  difiicult, 
of  computation.  Neblett  v.  McQraw,  41 
Tex.  Civ.  App.  239,  91  S.  W.  309. 

Where  there  is  evidence  that  the  damages 
likely  to  be  suffered  by  the  owner  upon  fail- 
ure of  a  contractor  to  finish  a  building  at 
the  time  specified  in  the  contract  are  un- 
certain, it  is  error  for  the  court  to  hold 
that  a  stipulation  in  the  agreement  for  $25 
a  day  liquidated  damages  provides  for  a 
penalty.  Mills  v.  Paul,  —  Tex.  Civ.  App. 
— ,  30  S.  W.  668. 

A  provision  for  $10  a  day  for  delay  in 
thd  completion  of  a  contract  for  the  build- 
ing of  a  retail  store,  specified  as  liquidat- 
ed damages,  will  be  considered  as  for  such, 
it  being  difficult  to  ascertain  the  amount  of 
actual  damages  occasioned  by  the  breach. 
Charleston  lumber  Co.  v.  Friedman,  64  W. 
Va.  1*1,  61  S.  E.  816. 

A  stipulation  in  a  contract  for  the  build-         _  *        ^«    ..  «      o^. 

ing  of  a  house,  for  a  deduction  of  £100  for  |  ton  v.  Fike,  166  Ala.  203,  61  So.  874 
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each  month's  delay  in  the  finishing  beyond 
the  time  set  therefor  in  the  agreement,  was 
held  to  provide  for  liquidated  damages. 
Worrell  v.  M'Clinaghan,  5  Strobh.  L.  116. 

In  a  contract  for  the  repair  of  a  church, 
a  provision  for  the  forfeiture  and  payment 
of  £10  for  each  week's  delay  beyond  the 
contract  time  for  finishing  the  work  was 
held  to  be  for  liquidated  damages.  Fletcher 
V.  Dyche,  2  T.  K.  32,  1  Revised  Rep.  414. 

A  contract  of  a  builder  for  certain  re- 
pairs, subject  to  a  penalty  of  £20  per  week 
for  delay,  was  held  to  provide  for  liqui- 
dated damages.  Crux  t.  Aldred,  14  Week. 
Ren.  656. 

On  the  other  hand,  where  the  penalty  for 
delay  in  furnishing  materials  and  labor 
for  the  building  of  a  viaduct  was  $100  a 
day,  and  there  was  nothing  apparent  on 
the  face  ofthe  contract,  or  in  the  extrinsic 
facts  bearing  on  the  subject-matter  of  the 
contract,  or  in  the  situation  oi  toe  par- 
ties in  respect  to  the  consequences  of 
delay,  to  show  that  the  damages  likely 
to  be  sustained  by  the  defendants  by  delay 
in  fulfilling  the  contract  were  extraordi- 
nary, or  in  their  nature  uncertain  or  in- 
capable of  being  definitely  ascertained,  it 
was  held  the  agreement  did  not  constitute 
one  for  liquidated  damages.  Stephens  v. 
Phoenix  Bridge  Co.  71  C.  C.  A,  374,  139  Fed. 
248. 

And  in  Connelly  v.  Priest,  72  Mo.  App. 
673,  a  contract  for  the  erectipn  of  a  build- 
ing to  be  used  for  business  purposes,  con- 
taining a  provision  that  the  contractor  was 
to  pay  $10  a  day  for  each  day's  delay,  ''as 
and  for  liquidated  damages,"  was  held  to 
provide  for  a  penalty,  on  th^  ground  that 
its  rental  value  could  have  been  easily  es- 
tablished. 

h.  Intention  of  the  parties. 

1,  In  general. 

The  courts  are  constantly  declaring  that 
the  intention  of  the  parties  to  the  contract 
must  control  in  all  cases,  if  that  can  be  as- 
certained. The  object  and  end  to  be  at- 
tained in  all  constructions  of  contracts  is 
to  ascertain  the  intention  of  the  parties, 
and  this  is  no  exception  to  the  rule.  Strata 
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lation  In  a  building  contract  for  the  pay- 
ment of  $5  per  day  as  damages  for  delay 
in  completing  a  bouse  worth  $760  was 
stipulated  damages,  and  not  a  penalty), 
the  Virginia  cases  dealing  with  conven- 
tional liquidations  are  not  pertinent,  and 
need  not  be  reviewed. 

The  case  in  judgment  comes  well  within 
the  general  rule  laid  down  by  Mr.  Suther- 
land. The  intention  of  the  parties  to  fix 
in  advance  the  compensation  to  be  paid  by 
way  of  damages  for  a  breach  of  contract, 
should  such  breach  occur,  with  respect  to 
the  time  within  which  the  house  was  to  be 
completed,  is  unmistakable.  The  building 
was  not  intended  for  rental  purposes,  but 
for  a  home,  and  consequently  the  estimated 


rental  value  affords  no  just  criterion  for 
the  measure  of  damages.  Considered  in 
connection  with  the  cost  of  the  property, 
the  stipulated  damages  cannot  be  regarded 
as  either  unconscionable  or  unreasonable. 
Superadded  to  the  difficulties  in  the  way  of 
estimating  with  approximate  precision  the 
daihages  usually  inhering  in  this  class  of 
contracts,  the  condition  of  the  defendant's 
wife,  and  the  circumstances  in  which  they 
were  placed  by  the  delay,  render  it  all  the 
more  difficult  to  calculate  the  damages  by 
marketable  values. 

From  these  considerations,  it  follows  that 
the  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 


It  is  said  that,  although  the  court  may 
lean  towards  that  construction  which  ex- 
cludes the  idea  of  liquidated  damages,  it 
will  endeavor  to  get  at  the  true  intent  of 
the  parties,  and  to  do  justice  between  them. 
Hennessy  v.  Metzgcr,  152  111.  505,  43  Am. 
St  Rep.  267,  38  N.   E.  1058; 

— that  the  one  controlling  factor  is  to  get 
at  the  real  intendment  of  the  parties  as 
gathered  not  only  from  their  language,  but 
from  the  subject-matter  and  the  result  to 
be  obtained.  Thompson  v.  St.  Johns 
County,  227  Mo.  220,  126  S.  W.  1044; 

— ^that  the  courts  take  into  consideration 
the  subject-matter  of  the  contract,  the  lan- 
guage employed,  and  the  intention  of  the 
£arties.  Brennan  v.  Clark,  29  Neb.  385,  45 
r.  W.  472. 

In  Kelly  v.  Fejervary,  111  Iowa,  693,  8^ 
N.  W.  791,  it  was  held  that  where  the  evi- 
dence puts  in  issue  the  intention  of  the 
parties  as  to  the  meaning  of  the  clause  of 
the  contract  relating  to  damages,  it  will 
be  for  the  jury  rather  than  the  court  to 
say  whether  liquidated  damages  or  a  penalty 
was  intended. 

In  Small  v.  Burke,  92  App.  Div.  338, 
86  N.  Y.  Supp.  1066,  it  is  said  that  the 
burden  of  showing  that  a  sum  spedified  in 
a  building  contract  as  a  penalty  for  delay 
on  the  part  of  the  contractor  in  finishing 
the  building  was  intended  as  liquidated 
damages  is  on  the  owner,  and  in  order  to 
discharge  this  burden  he  should  show  the 
rental  value  of  the  premises,  in  order  to 
show  that  it  would  amount  approximately 
to  the  sum  specified  as  a  penalty. 

In  Davis  v.  La  Crosse  Hospital  Asso.  121 
Wis.  579,  99  N.  W.  351,  1  A.  &  E.  Ann.  Cas. 
950,  the  court  questions  the  soundness  of 
the  rules  laid  down  in  this  class  of  cases, 
declaring  that  whether  a  provision  in  a  eon- 
tract  for  liquidated  damages  is  to  be  en- 
forced literally  is  to  be  determined  by  the 
intention  of  the  parties,  to  be  read  out  of 
the  language  used  by  them,  in  the  light  of 
all  the  circumstances,  and  some  arbitrary 
judichil  rules  well  established  for  that  pur- 
pose. Such  rules  are  peculiar.  The  are 
not  yery  philosophical  nor  consistent  with 
the  legal  principles  generally,  but  nev-  I 
ertheless  are  so  well  established  that  they  I 
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are  presumed  to  perform  a  part  of  every 
contract  to  which  they  are  applicable,  be- 
cause the  parties  thereto  are  presumed  to 
have  had  them  in  contemplation  in  making 
their  agreement. 

In  Clements  v.  Schuylkill  River  E.  S.  R. 
Co.  132  Pa.  445,  19  Atl.  274,  276,  it  is 
frankly  asserted  that  even  the  intention 
will  be  controlled  where  equity  demands  it; 
that  where  the  damages  are  unconscionable 
and  grossly  disproportioned  to  the  injury 
sustained,  equity  will  generally  relieve 
I  therefrom,  by  treating  the  sum  as  a  penal- 
ty, for  the  reason  that  the  parties  to  the 
contract  probably  regarded  it  as  such  when 
the  contract  was  made.* 

In  Curtis  v.  Van  Bergh,  161  N.  Y.  47,  66 
N.  E.  398,  it  is  said  that  the  authorities 
show  that  the  courts  have  struggled  hard 
against  the  apparent  intention  of  the  par- 
ties, in  order  to  relieve  the  one  in  <^efau1t 
from  an  improvident  bargain.  That  is  is, 
however,  the  settled  law  of  New  York  state 
that  where  the  language  used  is  clear  and 
explicit  to  that  effect,  the  amount  is  to  be 
deemed  liquidated  damages,  when  the  ac- 
tual damages  contemplated  at  the  time  of 
the  agreement  was  made  "are  in  their  na- 
ture uncertain  and  unascertainable  with  ex- 
actness, and  may  be  dependent  upon  extrin- 
sic considerations  and  circumstances,  and 
the  amount  is  not,  on  the  face  of  thet  con- 
tract, out  of  all  proportion  to  the  probable 
loss." 

The  fact  is,  as  already  pointed  out,  that 
the  courts  will  only  consider  the  expressed 
intention  of  the  parties  where  the  contract 
is  one  that  might  contain  an  agreement  for 
liquidated  damages,  and  where  the  amount 
stipulated  is  not  greatly  out  of  proportion 
to  the  damages  likely  to  be  suffered.  If 
the  amount  is  too  large,  the  court  will  im- 
pute an  intent  to  the  parties  ^contrary  to 
their  expressed  intent.  The  decisions  de- 
pend upon  the  facts  presented  in  the  indi- 
vidual cases. 

A  stipulation  for  $10  for  each  day's  de- 
lay in  the  completion  of  a  contract  for  the 
erection  of  cases  for  exhibition  in  an  insti- 
tute of  arts  and  sciences,  the  contract  price 
being  $7,245,  was  held  clearly  to  provide 
for   liquidated  damages,  and  a  claim   for 
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ninty-five  days'  delay,  or  for  $050,  was  al- 
lowed. Macey  Co.  v.  New  York,  129  N.  Y. 
Supp.  241. 

Testimony  offered  lor  the  purpose  ol 
showing  that  there  was  no  real  oauiage  in- 
curred by  reason  of  a  contractor's  default 
in  iiuishing  his  work  after  the  date  agreed 
upon  was  held  properly  excluded  where  the 
contract  was  for  tlie  construction  of  a  via- 
duct and  other  buildings,  and  the  stipula- 
tion in  question  was  that  the  sum  of  $25 
a  day  for  each  day's  delay  was  to  be  re- 
tained out  of  the  money  due  the  contractor 
as  liquidated  damages,  and  not  as  a  pen- 
alty for  the  noncompletion  of  the  work 
within  the  time  stipulated.  Stephens  v. 
Essex  County  Park  Commission,  75  C.  C. 
A.  60,  143  Fed.  844,  certiorari  denied  in 
201  U.  S.  648,  60  L.  ed.  904,  26  Sup.  Ct. 
Rep.  762. 

A  stipulation  for  $50  for  each  day's  de- 
lay in  the  building  of  a  bridge,  the  contract 
price  of  which  was  $271,000,  was  held  to 
be  one  for  liquidated  damages.  Malone  v. 
Philadelphia,  147  Pa.  416,  23  Atl.  628.  The 
element  of  damages  taken  into  considera- 
tion was  the  interest  on  so  much  of  the 
contract  price  as  might  be  paid  to  the  con- 
tractors by  the  time  they  should  become  in 
default,  and  the  inconvenience  suffered  by 
the  public  as  a  result  of  the  delay. 

Where  the  contract  showed  that  the  sura 
of  $5  per  day  for  each  day's  delay  in  the 
finishing  of  a  building  was  agreed  to  be  paid 
by  the  contractor  as  the  measure  of  dam- 
ages for  the  delay,  this  sum  was  held  to  be 
liquidated  damages,  giving  no  right  of  ac- 
tion against  the  contractor  for  anything 
beyond  the  sum  specified.  Welch  v.  Mc- 
Donald, 85  Va.  500,  8  S.  E.  711. 

And  where  one  who  had  a  contract  for 
building  a  courthouse  agreed  to  pay  as  rent 
$32  for  each  week's  delay  beyond  the  time 
specified  in  the  contract  for  finishing  the 
work,  this  was  held  to  be  an  agreement  for 
liquidated  damages.  Heard  v.  Dooly  Coun- 
ty, 101  Ga.  619,  28  S.  E.  986.  "Why  $32  7" 
asked  the  court.  The  damages  too,  it  was 
declared,  were  such  as  were  difficult  to 
compute  by  ordinary  rules. 

In  Fort  v.  Cameron,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  625,  it  was  held  that  an 
agreement  to  pay  $10  for  each  day's  delay 
in  the  completion  of  a  house  was  for  liqui- 
dated damages,  such  bein^  the  manifest  in- 
tention of  the  parties,  tLe  damages  being 
difficult  of  computation  and  the  rate  fixed 
not   being  in   itself  unreasonable. 

Where  the  words  used  with  reference  to 
the  amount  to  be  paid  for  delay  in  the  per- 
formance of  a  building  contract  were  used 
not  only  in  the  contract,  but  also  in  the 
specifications,  it  was  held  that  their  repeti- 
tion indicated  that  it  was  the  intention  of 
the  parties  to  have  the  damages  for  delay 
fixed  at  a  particular  sum,  and  the  agree- 
ment was  therefore  declared  to  be  one  for 
liquidated  damages.  Henn^ssy  ▼.  Metzger, 
152  111.  505,  43  Am.  St.  Rep.  267,  38  N.  E. 
1058. 

On  the  other  hand,  a  stipulation  "tp  for- 
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feit  the  sum  of  $20  a  day  for  each  day's  de- 
lay in  the  completion  of  a  building,  this 
amount  to  be  deducted  from  any  sum  due 
the  contractor,  was  construed  as  a  penalty. 
L.  P.  &  J.  A.  Smith  Co.  v.  United  States,  34 
Ct.  CI.  472.  It  was  deemed  that  the  amount 
agreed  upon  was  not  intended  as  a  measure 
of  injury  or  compensation  for  the  delay. 

A  provision,  "under  forfeiture  of  $10  per 
day  lor  each  and  every  day  beyond  the  stat- 
ed time  for  completion"  of  improvements  on 
a  cemetery  lot  and  the  erection  of  a  monu- 
ment, was  held  to  be  for  a  penalty,  and  not 
for  liquidated  damages.  Muldoon  v.  Lynch, 
66  Cal.  636,  6  Pac.  417. 

Where  only  a  small  part  of  a  contract 
for  a  $2,600  building  was  left  unfinished 
for  104  days,  and  the  agreement  was  that 
the  builder  should  pay  the  owner  $25  a  day 
for  damages  for  the  delay,  it  was  said:  that 
unless  the  intent  appeared  clearly  to  the 
contrary,  or  the  delay  was  caused  wilfully 
or  by  carelessness,  it  would  thus  comport 
with  the  understanding  of  the  parties  not 
to  allow  these  punitive  damages,  if  the 
party  claiming  them  had  varied  the  con- 
tract in  such  a  way  as  might  have  contrib- 
uted in  any  considerable  degree  to  the 
delay.    Bridges  v.  Hyatt,  2  Abb.  Pr.  449. 

Where  the  contractor  agreed  to  pay  the 
owner  $150  a  week  for  each  week's  delay 
beyond  the  time  agreed  upon  in  the  contract 
for  the  raising  of  a  house,  and  the  amount 
allowed  by  the  jury  under  this  stipulation 
was  $4,400,  the  value  of  the  house  and  lot 
being  only  $3,000,  and  its  rental  value 
about  $25  a  month,  it  was  held  that  it 
would  be  an  insult  to  the  intelligence  of  the 
parties  to  suppose  that  they  ever  contem* 
plated  treating  the  agreement  as  one  for 
liquidated  damages.  Clements  v.  Schuyl- 
kill River  East  Side  R.  Co.  132  Pa.  445,  19 
Atl.  274,  276. 

Where  the  usual  provision  of  $10  a  day 
for  each  day's  delay  in  the  completion  of 
a  building  was  accompanied  by  a  provision 
authorizing  the  owner,  in  ease  of  delay  by 
the  contractors  for  three  days,  to  notify 
them,  and,  in  case  of  their  neglect  upon 
such  notification  being  made,  to  employ 
suitable  persons  to  complete  the  contract, 
the  provision  for  delay  was  construed  as  a 
penalty.  Brennan  v.  Clark,  29  Neb.  386, 
45  N.  W.  472. 

In  Otis  V.  Cottage  Grove  Mfg.  Co.  121 
III.  App.  233,  it  was  held  that  a  provision 
in  a  building  contract  that  the  owner  shall 
withhold  the  sum  of  $10  a  day  for  each  day 
that  any  portion  of  the  work  remains  un- 
delivered after  the  expiration  of  the  eon- 
tractual  time  limit,  together  with  a  subse- 
quent clause  providing  that  the  owner 
agrees  to  reimburse  the  contractor  for  any 
loss  owing  to  his  delay,  and  that  the  con- 
tractor agrees  to  make  good  to  the  own- 
er any  damage  caused  by  his  delay,  was 
held  to  be  an  agreement  neither  for  liquidat- 
ed damages  nor  for  a  penalty,  but  simply 
an  agreement  that  the  owner  might  with- 
hold a  certain  amount  due  the  contractor 
until  the  completion  of  the  contract^  and 


69G 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Nov., 


then  to  take  from  the  amount  so  withheld 
the  amount  of  damages  he  sustained  by  rea- 
son of  the  delay. 

2,  Language  of  the  contract. 

The  cases  collected  under  this  subdivi- 
sion of  the  note  will  show  how  little  atten- 
tion is  given  by  the  courts  to  the  intention 
of  the  parties  as  expressed  in  their  con- 
tracts, where  they  have  stipulated  for  an 
unconscionable  amount  of  damages. 

In  Seeman  v.  Biemann,  108  Wis.  365,  84 
N.  W.  490,  it  is  said:  "While  courts  ad- 
here to  the  doctrine  that  the  intention  of 
the  parties  must  govern  in  regard  to  Wheth- 
er damages  mentioned  in  their  contract  are 
liquidated,  they  uniformly  take  such  liber- 
ties in  regard  to  the  matter,  based  on  arbi- 
trary rules  of  construction  so  called,  as 
may  be  necessary  to  effect  judicial  notions 
of  equity  between  parties,  guided,  of  course, 
by  precedents  that  are  considered  to  have 
the  force  of  law,  sometimes  calling  that  a 
penalty  which  the  parties  call  stipulated 
damages,  and  that  which  the  parties  call  a 
penalty,  stipulated  damages,  where  other- 
wise an  unconscionable  advantage  would  be 
obtained  by  one  person  over  another.  The 
judicial  power  thus  exercised  cannot  prop- 
erly be  justified  under  any  ordinary  rules 
of  judicial  construction.  Such  rules  per- 
mit courts  to  go  as  far  as  possible  to  ef- 
fect the  intent  of  the  parties  where  it  is 
left  obscure  by  their  language,  so  long  as 
such  intent  can  be  read  out  of  the  contract 
without  violating  the  rules  of  language  or 
of  law.  But  in  determining  whether  an 
amount  agreed  upon  as  damages  was  in- 
tended ds  liquidated  damages  or  as  a  pen- 
alty, rules  of  language  are  ignored,  and  the 
expressed  intent  of  parties  is  made  to  give 
way  to  the  equity  of  the  particular  case, 
having  due  regard  to  precedents  as  before 
indicated." 

In  Condon  v.  Kemper,  47  Kan.  126,  13 
L.R.A.  671,  27  Pac.  829,  it  is  said:  "Other 
courts  hold  that  it  makes  no  difference 
what  the  intention  of  the  parties  might  be; 
that  the  nature  of  the  contract  itself  must 
govern;  and  if  the  amount  stipulated  to  be 
paid,  received,  or  recovered  is  out  of  all 
proportion  to  the  actual  damages  that 
mignt  be  sustained,  then  that  such  amount 
must  be  treated  as  a  penalty,  whatever  may 
have  been  the  intention  of  the  parties;  that 
in  fact,  and  in  the  very  nature  of  things, 
such  amount  would  be  a  penalty,  and  could 
not  be  anything  else;  that  the  parties  could 
not,  by  misnaming  the  amount  and  calling 
it  liquidated  damages,  make  it  such." 

Where  the  justice  of  the  case  cries  out 
for  it,  liquidated  damages  may  be  consid- 
ered a  penalty,  and  vice  versa,  the  strict 
language  of  the  contract  giving  way  to  the 
majesty  of  justice,  and  liability  under  the 
contract  being  pared  down  by  an  inquiry 
into  the  actual  injury  suffered,  by  inter- 
preting the  meaning  of.  the  parties  to  be 
just,  rather  than  unjust.  Thonlp^^on  v.  St. 
Charles  County,  227  Mo.  220,  126  S.  W. 
1044. 

In  Condon  v.  Kemper,  supra,  it  is  said 
^  L.R,A.(N,S.) 


that,  of  course,  the  words  of  the  parties 
with  respect  to  damages,  losses,  penalties, 
forfeitures,  or  any  sum  of  money  to  be 
paid,  received,  or  recovered,  must  be  giv- 
en due  consideration ;  and  in  the  .  absence 
of  anything  to  the  contrary,  mutit  be  held 
to  have  controlling  force;  but  when  it  may 
be  seen  from  the  entire  contract  and  the  cir- 
cumstances under  which  the  contract  was 
made,  that  the  parties  did  not  have  in  con- 
templation actual  damages  or  actual  com- 
pensation, and  did  not  attempt  to  stipu- 
late with  reference  to  the  payment  or  re- 
covery of  actual  damages  or  actual  compen- 
sation, then  the  amount  stipulated  to  be 
paid  on  the  one  side,  or  to  be  received 
or  recovered  on  the  other  side,  cannot 
be  considered  as  liquidated  damages,  but 
must  be  considered  in  the  nature  of  a  pen- 
alty, and  this  even  if  the  parties  should 
name   such   amoi^nt   "liquidated   damages." 

The  diilifliculty  with  statements  such  as 
that  appearing  in  the  last-mentioned  case 
is  that  it  means  that  the  courts  will  as- 
sume that  the  parties  contracted  for  a  pen- 
alty, in  some  instances,  in  spite  of  the  lan- 
guage used,  which  is  contrary  to  the  well- 
settled  rule  of  construction  applicable  to 
other  contracts. 

In  determining  whether  a  sum  which  the 
contracting  parties  have  declared  payable 
on  default  in  performance  of  their  contract 
is  to  be  deemed  a  penalty '  or  liquidated 
damages,  the  general  rule  is,  that  the  agree- 
ment of  the  parties  will  be  effectuated. 
Their  agreement  will,  however,  be  ascer- 
tained by  considering  not  only  particular 
words  in  their  contract,  but  the  whole 
scope  of  their  bargain,  including  the  sub- 
ject to  which  it  relates.  Monmouth  Park 
Asso.  V.  W^allis  Iron  Works,  55  N.  J.  L. 
132,  19  L.R.A.  .456,  39  Am.  St.  Rep.  620, 
26  Atl.   140. 

In  Emack  v.  Campbell,  14  App.  D.  C.  180, 
it  is  said  that,  if  the  parties  have  distinctly 
and  by  express  terms  contracted  for  stip- 
ulated damages,  and  not  for  a  penalty;  if 
the  intention  is  not  at  all  doubtful  or  the 
language  used  equivocal;  if  the  dama^^cs 
for  a  breach  of  the  contract  are  not  easily 
ascertainable;  if  the  damages  specified  as 
liquidated  damages  are  in  themselves  not 
unreasonable, — it  is  not  apparent  why  we 
should  not  take  the  contract  of  the  parties 
to  be  what  they  themselves  have  stat- 
ed to  be.  It  is  perfectly  competent 
in  law  for  parties  to  stipulate  for 
liquidated  damages  in  place  of  penalties, 
to  compensate  for  the  violation  of  the  cove- 
nants contained  in  such  contract;  and  if 
they  have  done  so  in  clear  and  unmistak- 
able terms,  at  least  the  burden  of  proof 
should  be  upon  him  who  alleges  the  con- 
trary, and  courts  should  not  lightly  distort 
the  contract  from  that  which  it  says  to  that 
which  it  might  be  thought  it  should  have 
said. 

In  IVfuldoon  v.  Lynch,  66  Cal..536,  6  Pac. 
417,  it  is  said  that  when  parties  have  en- 
deavored to  contract  with  reference  to  dam- 
ages,— when  they  have  explicitly  declared 
that  a  9um  named  by  them  shall  be  taken 
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as  stipulated  damages, — ^it  may  be  that 
such  declaration  should  be  taken  as  con- 
clusive, and  that  courts  should  not  a1 '  3mpt 
to  relieve  the  losing  party  from  hir.  unfor- 
tunate or  ill-advised  engagemc.t.  But 
where  it  appears  on  tlie  face  of  t'.e  contract 
that  the  sum  named  was  intriided  by  the 
parties  to  be  considered  as  a  penalty, — a 
spur, — courts  will  not  enforce  another  con- 
struction, especially  when  the  result  would 
be  the  payment  of  a  sum  largely  dispropor- 
tionate to  any  reasonable  idea  of  actual 
damage. 

The  fact  that  the  parties  used  the  word 
"liquidated  damages''  in  their  agreement 
doe«  not  always  determine  the  question. 
Heunessy  v.  Metzger,  352  111.  606,  43  Am. 
St.  Rep.  267,  38  N.  E.  1058. 

The  fact  that  the  parties  specify  a  certain 
sum  "as  liquidated  and  ascertained  dam- 
ages for  the  breach  of  this  contract"  does 
not  prevent  the  court  from  construing  the 
agreement  to  be  one  for  a  penalty.  Condon 
V.  Kemper,  47  Kan.  126,  13  L.R.A.  671,  27 
Pac.  829. 

What  the  parties  call  a  penalty  or  a  for- 
feiture may  oe  held  to  be  liquidated  dam- 
ages, if,  under  all  the  circumstances,  such 
appears  to  have  been  the  intention ;  and 
on  the  other  hand,  a  real  penalty  cannot 
be  successfully  concealed  behind  the  words 
"liquidated  damages."  Lennon  v.  Smith, 
14  Daly,  620,  1  N.  Y.  Supp.  97. 

Although  a  sum  be  named  as  liquidated 
damages,  the  courts  will  not  so  treat  it  un- 
less it  bear  such  proportion  to  the  actual 
damages  that  it  may  reasonably  be  pre- 
sumed to  have  been  arrived  at  upon  a  lair 
estimation  by  the  parties  of  the  compensa- 
tion to  be  paid  for  the  prospective  loss.  If 
the  supposed  stipulation  greatly  exceed 
the  actual  loss,  then  only  should  the  actual 
damages  be  the  measure  of  the  recovery. 
Collier  v.  Betterson,  87  Tex.  440,  29  S.  W. 
467. 

The  uniform  rule  is  that  the  circumstance 
that  damages  are  stated  in  the  written  con- 
tract does  not  absolutely  control  the  courts. 
If  the  sum  so  fixed  is  largely  in  excess  of 
actual  damages,  they  do  not  hesitate  to 
pronounce  it  a  penalty,  and  then  proceed  to 
grant  such  as  are  fair  and  reasonable  under 
the  circumstances.  J.  G.  Wagner  Co.  v. 
Cawker,  112  Wis.  532,  88  N.  W.  699. 

The  fact  that  a  stipulation  for  $10  for 
each  day's  delay  of  the  contractor  in  com- 
pleting the  building  is  designated  "as  liqui- 
dated damages"  does  not  take  it  out  of  the 
power  of  the  court  to  treat  the  specified 
amount  as  a  penalty,  and  to  reduce  it  to 
actual  damages.  Whecdon  v.  American 
Bonding  ft  T.  Co.  128  N.  C.  69,  38  S.  E. 
266. 

Where  the  parties  have  provided  that  a 
provision  for  $26  a  day  for  delay  in  finish- 
ing a  building  according  to  contract  is  for 
liquidated  damages,  it  devolves  upon  the 
contractor  to  establish  by  evidence  a  condi- 
tion of  things  which  would  cause  it  to  be 
regarded  as  for  a  penalty.  Mills  v.  Paul, 
--Tex.  Civ.  App.  — ,  30  S.  W.  558. 

Though  the  use  of  a  particular  word  will 
not  be  regarded  as  determinative,  it  may 
34  L.R.A.(N.S.) 


be  remarked  that,  while  the  phrase  "liqui- 
dated damages"  is  frequently  declared  to 
signify  no  more  than  a  penalty,  a  sum  ex- 
pressly designated  as  a  penalty  has  rarely 
been  construed  to  mean  liquidated  damages. 
Kelly  V.  Fejervary,  111  Iowa,  693,  83  N. 
W.  791. 

The  fact  that  the  amount  is  specified  in  a 
building  contract  as  a  penalty  for  each  day's 
delay  is  some  evidence,  perhaps,  that  it  was 
intended  as  damages.  Small  v.  Burke,  92 
App.  Div.  338,  86  N.  Y.  Supp.  1066. 

The  use  of  the  word  "forfeit"  does  not 
necessarily  imply  a  penalty.  Ross  v.  Loe- 
scher,  152  Mich.  386,  126  Am.  St.  Rep.  418, 
116  N.  W.  193. 

The  words  "to  forfeit  and  pay"  are  not  so 
strongly  indicative  of  a  stipulation  in  the 
nature  of  a  penalty  as  the  word  "penalty" 
itself;  and  the  agreement  to  pay  a  specified 
sum  weekly  during  the  failure  of  the  party 
to  perform  the  work  partakes  much  more 
of  the  character  of  liquidated  damages, 
than  the  reservation  of  a  sum  in  gross. 
Tayloe  v.  Sandiford,  7  Wheat.  13,  6  L. 
ed.    384. 

Where  the  intent  of  the  parties  is  clear, 
the  use  of  the  word  "forfeit"  in  the  clause 
providing  for  damages  is  not  regarded  as 
of  much  weight.  Phoenix  Iron  Co.  v.  United 
States,   39   Ct.   CI.  626. 

The  fact  that  the  parties  name  the  re- 
sult as  stipulated  damages  or  as  a  penal- 
ty will  not  control  if  the  intention  of  the 
parties  can  be  clearly  ascertained  to  in* 
dicate  the  other.  Stratton  v.  Fike,  166 
Ala.    203,    61    So.    874. 

Whether  the  sum  agreed  to  be  paid  as 
damages  for  failure  to  perform  the  con- 
ditions of  a  contract  shall  be  treated  as 
liquidated  damages  or  as  a  penalty  is  to 
be  drawn  from  the  subject-matter  of  the 
agreement,  the  meaning  and  intent  of  the 
parties  as  expressed  in  the  contract,  and 
the  terms  used  to  express  that  intent. 
In  determining  this  question,  the  courts 
will  not  be  bound  by  the  exact  language  of 
the  contract.  The  contract  may  use  the 
terms  "forfeit"  and  "penalty,"  and  yet  be 
construed  to  call  for  liquidated  damages, 
and  likewise  the  words  "liquidated  dam- 
ages" use  in  a  contract  may  be  held  to 
mean  a  penalty.  District  of  Columbia  v. 
Harlan  &  H.  Co.  30  App.  D.  C.  270. 

The  question  whether  the  amount  speci- 
fied is  for  liquidated  damages  or  for  a 
penalty  does  not  depend  on  what  the  par- 
ties designate  it  to  be  in  the  contract.  It 
may  be  called  liquidated  damages  or  pen- 
alty, or  other  terms  may  be  used.  The 
intention  of  the  parties  from  the  whole 
instrument  is  to  be  gathered  and  thereby 
construed.  Heard  v.  Dooly  County,  101 
Ga.   619,  28  S.  E.  986. 

While  the  words  "forfeit"  or  "forfeiture," 
"paid  sum"  or  "penalty,"  used  by  the  par- 
ties in  contracts,  have  sometimes  been 
treated  as  furnishing  a  strong,  if  not  con- 
clusive, indication  of  the  intent  of  the 
parties,  yet  it  is  well  settled  that  the 
weight  to  be  given  to  such  words  will  de- 
pend on  their  connection  with  other  parts 
of     the    instriunent,     the     nature   of     the 
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agreement,  the  intention  of  the  parties, 
and  other  facts  and  circumstances.  De- 
Graff,  V.  &  Co.  V.  Wickham,  89  Iowa,  720, 
62   N.    W.    503,   57    N.    W.   420. 

The  use  of  the  words  "forfeiture,"  "pen- 
alty," and  "liquidated  damages,"  in  build- 
ing contracts,  is  not  controlling,  although 
due  weight  should  be  given  to  such  ex- 
pressions, in  connection  with  other  parts 
of  the  agi'eement,  the  subject-matter,  and 
other  facts  and  circumstances.  St.  Louis 
&  S.  F.  R.  Co.  V.  Gaba,  78  Kan.  432,  97 
Pac.  435. 

Whether  the  sum  agreed  between  the 
parties  to  be  paid  in  the  event  of  the 
breach  of  some  agreement  is  termed  a  * 'pen- 
alty" or  "liquidated  damages"  is  not  con- 
trolling upon  the  question  of  construction. 
Their  use  of  such  words  is  not  always  con- 
clusive as  to  their  legal  meaning.  Ward 
V.  Hudson  River  Bldg.  Co.  126  N.  Y.  230, 
26  N.   E.   256. 

In  Edgar  &  T.  Foundry  &  Mach.  Works 
v;  United  States,  34  Ct.  CI.  205,  a  con- 
tract for  work  on  a  lighthouse  contained 
a  stipulation  that  the  contractor  "agrees 
to  forfeit  the  sum  of  $25  per  day  as 
liquidated  damages  for  each  day's  delay" 
in  completing  the  work.  The  considera- 
tion for  the  agreement  was  $7,500.  The 
amount  of  deduction  claimed  under  the 
above  stipulation  was  $3,250.  The  court, 
taking  into  consideration  the  doubtful  and 
contradictory  language  of  the  agreement,  in 
connection  with  the  unreasonable  result  &i 
to  damages  in  applying  the  theory  that 
the  agreement  is  to  be  construed  as  fixing 
a  compensation,  held  the  stipulation  to  be 
for   a   penalty. 

In  a  contract  for  the  building  of  a  levee, 
a  provision  that,  in  case  of*  the  contrac- 
tor's default  in  finishing  the  work  when 
agreed,  the  government  might  annul  the 
contract,  and  retain  all  money  or  reserved 
percentage  due  or  to  become  due  the  con- 
tractor, which  was  to  become  forfeited,  was 
held  to  be  for  a  penalty,  and  not  for  liqui- 
dated damages.  Kennedy  v.  United  States, 
24  Ct.   CI.   122. 

In  Van  Buren  v.  Digges,  11  How.  461, 
13  L.  ed.  771,  it  was  held  that  a  clause 
in  a  contract  providing  for  the  forfeiture 
of  10  per  centum  on  the  amount  of  t\ie 
contract  price,  upon  a  failure  to  complete 
the  work  by  a  given  day,  could  not  prop- 
erly be  regarded  as  an  agreement  or  a 
settlement  of  liquidated  damages.  The 
court  said:  "The  term  'forfeiture'  imports 
a  penalty;  it  has  no  necessary  or  natural 
connection  with  the  measure  or  degree  of 
injury  which  may  result  from  a  breach 
of  contract,  or  from  an  imperfect  perform- 
ance. It  implies  an  absolute  infliction,  re- 
gardless of  the  nature  and  extent  of  the 
causes  by  which  it  is  superinduced.  Un- 
less, therefore,  it  shall  have  been  expre:-s- 
ly  adopted  and  declared  by  the  parties  to 
be  a  measure  of  injury  or  compensation, 
it  is  never  taken  as  such  by  courts  of  jus- 
tice, who  leave  it  to  be  enforced,  where 
this  can  be  done,  in  its  real  character. 
tn«.,  that  of  a  penalty." 
34  L.R.A.(N.a) 


Wliere  a  provision  for  $25  a  day  for  each 
day's  delay  in  the  completion  of  a  build- 
ing is  designated  as  a  penalty,  it  will  not 
be  treated  as  liquidated  damages,  where 
there  is  nothing  else  in  the  contract  or  in 
the  evidence  to  show  an  intention  of  the 
parties  to  treat  it  as  such  since  the  pre- 
sumption is  that  where  tlie  parties  have 
unqualifiedly  specified  a  forfeiture  as  a 
penalty,  it  was  their  intention  that  tlie 
amount  specified  should  be  a  penalty  or 
security  for  the  actual  damages,  and  not 
liquidated  damages.  Small  v.  Burke,  92 
App.  Div.  338,  86  N.  Y.  Supp.  1066. 

On  the  other  hand,  a  proviison  for  £10 
a  week  in  a  building  contract  was  held 
one  for  liquidated  damages,  although  des- 
ignated as  a  "penalty"  in  the  agreement. 
Bonsall  v.  Bvrne,  Ir.'Hep.  1  C.  L.  573,  16 
Week.   Rep.  372. 

A  provision  for  the  payment  of  $25 
per  day  for  delay  in  the  construction  of 
an  $11,438  gas  plant  will  be  construed 
as  for  liquidated  damages,  when  the  testi- 
mony and  all  circumstances  surrounding 
the  making  of  the  contract  leave  no  doubt 
that  the  parties  understood  that  they  were 
stipulating  for  damages  likely  to  result 
from  default  of  the  contractor,  notwith- 
standing the  language  of  the  contract  is 
"will  forfeit"  instead  of  "will  pay."  West- 
ern Gas  Constr.  Co.  v.  Dowagiac  Gas  & 
Fuel  Co.  146  Mich.  119,  109  N.  W.  29,  10  A. 
&  E.  Ann.  Cas.  224. 

A  stipulation  in  a  contract  for  the  build- 
ing of  a  house,  for  a  forfeiture"  of  $5  a  day 
as  "liquidated  damages"  for  each  day's  de- 
lay in  the  completion  of  the  contract,  was 
held  to  be  for  stipulated  damages.  Young 
v.  Gaut,  69  Ark.  114,  61   S.  W.  372. 

In  McBean  v.  Kin  near,  23  Ont.  Rep. 
313,  a  provision  in  a  building  contract  for 
$10  per  week  for  delay,  "by  way  of  liqui- 
dated damages,"  was  held  not  to  provide 
for  a  penalty. 

In  the  absence  of  any  showing  to  the 
contrar»y,  the  usual  technical  meaning,  said 
the  court,  would  be  accorded  to  a  stipula- 
tion in  a  building  contract  that  the  con- 
tractors would  pay  the  owner  $10  a  day 
for  every  day's  delay,  "as  and  for  liqui- 
dated damages,"  the  burden  being  cast  up- 
on the  contractor  to  show  that  something 
else  was  really  intended.  Kelly  ▼.  Fejer- 
vary,  111  Iowa,  693,  83  N.  W.  791. 

Where  the  parties  to  a  building  con- 
tract expressly  said  that  the  damages  of 
$5  per  day  for  delay  in  the  completion  of 
the  building  should  be  considered  as  liqui- 
dated or  agi'eed  damages,  it  was  held  that 
the  mere  fact  that  there  was  no  market  ren- 
tal value  for  the  building  during  the  time 
covered  by  the  delay  would  not  warrant 
the  conclusion  that  the  owner  was  not 
damaged  thereby,  and  in  the  absence  of 
other  evidence,  it  was  held  that  the  court 
could  not  presume  that  no  damages  were 
sustained,  or  that  the  difference  between 
the  actual  damages  and  the  amount  stip- 
ulated in  the  contract  was  so  great  as  to 
authorize  the  court  to  declare  the  stipu- 
lated amount  a  penalty,  and  not  liquidat- 
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cd  damages.     Brown  Iron  Co.  v.  Norwood, 
—  Tex.  Civ.  App.  — ,  69  S.  W.  253. 

And  it  was  said  that  it  would  be  absurd, 
in  the  face  of  language  that  the  contractor 
shall  forfeit  the  sum  of  $25  for  each 
working  day  that  he  shall  be  in  default, 
which  sum  is  agreed  upon  as  fixed  and 
liquidated  damages  that  the  party  not  in 
default  will  suffer  by  reason  of  the  de- 
fault, and  not  by  way  of  penalty,  to  im- 
?ute  to  the  parties  an  intention  different 
rom  that  which  the  language  used  so 
clearly  implies,  especially  where  the  par- 
ty in  default  raises  no  issue  as  to  the 
sum  named  in  the  contract  being  out  of 
proportion  to  the  amount  involved  in  the 
transaction,  and  no  fraud  or  mistake  is 
alleged,  or  facts  stated,  that  would  jus- 
tify the  court  in  holding  that  the  con- 
tract should  be  performed.  District  of 
Columbia  y.  Harlan  &.  H.  Co.  30  App.  D. 

C.   270. 

< 

3,  Breach  of  one  of  several  stipulations. 

One  of  the  well-known  rules  for  deter- 
mining whether  a  specified  sum  is  to  be 
held  a  penalty  or  liquidated  damages  is 
to  consider  whether  it  applies  to  the  breach 
of  each  of  a  number  of  stipulations  vary- 
ing in  importance.  This  is  supposed  to 
indicate  an  intent  that  the  amount  bo 
treated  as  a  penalty.  Such  an  intent  will 
in  fact  be  imputed  in  the  face  of  language 
which  in  itself  indicates  a  contrary  in- 
tent. 

In  determining  the  construction  to  be 
given  to  such  contracts,  consideration 
must  be  taken  of  facts  as  to  whether  the 
contract  contains  more  than  one  condition 
and  if  so,  whether  the  provision  relied  up- 
on applies  to  one  or  all  of  them.  DeGraff, 
V.  &  Co.  V.  Wickham,  89  Iowa,  720,  62 
N.  W.   603,   57   N.   W.   420. 

Where  a  sum  certain  is  specified  as  as- 
certained damages  for  the  breach  of  any 
one  of  several  stipulations,  when  the  losses 
resulting  from  such  breaches  must  neces- 
sarily differ  in  amount,  it  will  be  treated 
as  a  penalty.     Kelly  v.  Fejervary,  supra. 

If  parties  have  provided  for  the  same 
damages  on  breach  of  any  one  of  several 
stipulations,  when  the  loss  resulting  from 
such  breaches  clearly  must  differ  in  amount, 
the  stipulation  will  be  considered  as  one  for 
a  penalty.  Monmouth  Park  Asso.  v.  Wal- 
lis  Iron  Works,  55  N.  J.  L.  332,  19  L.R.A. 
456,  39  Am.  St.  Rep.  626,  26  Atl.  140. 

Where  a  building  contract  contained 
many  mutual  conditions  and  stipulations  as 
to  time  and  manner  of  doing  various  parts 
and  items  of  work,  as  well  as  in  regard 
to  payments,  and  provided  that  "and  for 
due  time  and  faithful  performance  of  all 
and  every  of  the  covenants  and  agreements 
above  mentioned,  the  parties  to  these  pres- 
ents bind  themselves  each  unto  the  other 
in  the  penal  sum  of  $500,  as  fixed  and 
settled  damages  to  be  paid  by  the  failing 
party,*'  and  it  appeared  that  many  of  the 
conditions  of  the  contract  were  capable  of 
adequate  and  exact  vindication  in  pecuniary 
damages,  and  that  most  of  them  could  be 
34  L.'R.A.(N.S.) 


compensated  with  very  little  difliculty,  it 
was  held  that  the  sum  agreed  upon  as  dam- 
ages was  intended  as  a  penaJty,  and  it 
was  so  construed.  First  Orthodox  Cong. 
Church  V.  Walrath,  27  Mich.  232. 

And  where  the  builder  agreed  to  build 
a  mill  according  to  certain  plans  and  spec- 
ifications, and  the  owner  a^eed  to  pay 
him  $4,800  therefor, — a  certain  percentage 
of  the  actual  value  of  the  work  done  at 
the  end  of  every  two  weeks  as  the  work 
progressed,  and  the  remainder  when  the 
work  was  completed, — ^to  furnish  all  ma- 
terials as  fast  as  needed,  to  do  all  neces- 
sary blacksmith  work,  and  to  furnish  a 
miller  to  dress  the  stones,  and  to  pay 
the  contractor  $1,000  "fixed  and  stipu- 
lated damages,"  if  he  failed  to  perform 
"all  and  any  of  the  terms"  of  the  con- 
tract, the  sum  specified  was  held  to  be 
a  penalty,  the  actual  damage  being  cap- 
able of  being  accurately  ascertained,  and 
the  principal  thing  to  be  performed  by 
the  owner  being  the  payment  of  money. 
Fitzpatrick   v.   Cottingham,   14  Wis.  219. 

Likewise,  wliere  the  contract  was  for  a 
building  at  the  contract  price  of  £3,290, 
and  it  was  provided  that  "in  case  this 
contract  be  not  in  all  things  duly  per- 
formed by  the  said  contractors,  they  shall 
pay  to  the  .  .  .  governor  the  sum  of 
£1,000,  as  and  for  liquidated  damages," 
it  was  held  that  the  latter  sum  was  a 
penaltv.  Re  Newman,  L.  R.  4  Ch.  Div. 
724,  46  L.  J.  Bankr.  N.  S.  57,  36  L.  T.  N. 
S.  718,  25  Week.  Rep.  244. 

A  bond  in  the  sum  of  $1,570  specified 
to  be  not  for  a  penalty,  but  for  liquidated 
damages,  conditioned  upon  the  faithful 
performance  of  a  building  contract  for 
the  sum  of  $758,  was  held  to  provide  for 
a  penalty.  Moore  v.  Platte  County,  8  Mo. 
467.  The  court  said  that  this  was  a  build- 
ing contract  to  do  several  things  in  a 
special  manner  and  in  a  given  time,  that 
it  could  hardly  be  imagined  that  it  was 
intended  that  the  contractors  were  expect- 
ed to  pay  $1,570  if  they  failed  to  fini^ 
the  work  on  the  exact  day,  or  if  there  were 
only  a  slight  neglect  in  the  execution  of  a 
particular  part  of  the  work. 

But  the  fact  that  a  building  contract 
contains  various  stipulations  concerning 
the  mode  in  which  the  work  is  to  be  done 
was  held  not  to  bring  it  within  that  class 
of  contracts  which  contain  separate  and 
independent  stipulations  of  different  de- 
grees of  importance,  so  as  to  require  the 
provision  with  reference  to  damages  for 
breach  of  the  agreement  to  be  construed 
as  for  a  penaltv.  Hall  v.  Crowley,  6  Al« 
len,  304,  *81  Ani.  Dec.   745. 

And  holding  that  a  per  diem  compensa- 
tion of  $10  for  delay  in  furnishing  ma- 
verials  for  a  building  was  intended  as  liqui- 
oated  damages,  the  court,  in  Morrison  v. 
Richardson,  194  Mass.  370,  80  N.  E.  468, 
said  that  the  fact  that  the  contract  pro- 
vided for  the  delivery  of  different  things 
at  different  times  did  not  render  it  neces- 
sary to  construe  the  stipulation  as  penal 
in  its  nature,  although  the  things  to  be  de- 
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livered  might  vary  with  respect  to  their 
importance  and  to  the  damage  resulting 
from  failure  to  deliver  at  the  times  named, 
since  the  stipulation  must  be  construed  as 
relating  to  a  substantial,  and  not  a  trifling 
or  unimportant,  breach. 

4,  Payment  of  sum  in  gross. 

In  Tayloe  v.  Sandi'ford,  7  Wheat.  13,  6 
L.  ed.  384,  Chief  Justice  Marshall  said: 
"In  general,  a  sum  of  money  in  gross  to 
be  paid  for  the  nonperformance  of  an 
agreement  is  considered  as  a  pen- 
alty, the  legal  operation  which  is 
to  cover  the  damages  which  the  party 
in  whose  favor  the  stipulation  is  made 
may  have  sustained  from  the  breach  of 
contract  by  the  opposite  party.  It  will 
not,  of  course,  be  considered  as  liquidated 
damages;  and  it  will  be  incumbent  on  the 
party  who  claims  them  as  such  to  show 
that  they  were  so  considered  by  the  con- 
tracting parties.  Much  stronger  is  the  in- 
ference in  favor  of  its  being  a  penalty  when 
it  is  expressly  reserved  as  one.  The  par- 
ties themselves  denominate  it  a  penalty; 
and  it  would  require  very  strong  evidence 
to  authorize  the  court  to  sa^  that  their 
own  words  do  not  express  their  own  inten- 
tion." 

Where  the  words  of  the  reservation  in  a 
building  contract  were:  "The  said  house  to 
be  completed  on  or  before  the  24th  of  De- 
cember next,  under  the  penalty  of  $1,000 
in  case  of  failure,"  the  stipulation  was 
held  to  constitute  a  penalty.     Ibid. 

If  this  rule  is  of  any  importance  in  de- 
termining the  question,  it  would  seem  to 
be  particularly  applicable  in  the  case  of 
building  contracts,  where  the  usual  stipu- 
lation is  a  per  diem  sum.  But  the  state- 
ment must  be  taken  with  the  qualification 
that  it  may  be  important  in  determining 
the  intention  only  so  far  as  the  courts  will 
permit  the  intent  of  the  parties  to  oper- 
ate. » 

o.  Reasonableness  of  stipulation. 

Many  courts  hold  that  the  intention  of 
the  parties  must  govern,  but  say  that  if 
the  damages  stipulated  to  be  paid,  re- 
ceived, or  recovered  on  the  breach  of  the 
contract  are  out  of  proportion  to  the  ac- 
tual damages  which  might  be  sustained, 
then  the  parties  could  not,  in  fact,  have  in- 
tended liquidated  damages,  but  merely  a 
penalty,  whatever  their  languatye  might  be. 
Condon  v.  Kemper,  47  Kan.  126,  13  Li.R.A. 
67],  27  Pac.  829. 

It  is  the  reasonableness  of  the  stipula- 
tion for  damages  wliich  is  really*  the  con- 
trolling factor.  If  -the  amount  agrred  up- 
on is  unreasonable,  the  language  of  the  con- 
tract is  a  secondary  matter,  for,  as  stated, 
the  courts  will  hold  that  it  must  give 
way  to  an  imputed  intent  that  the  sum 
named  be  considered  as  a  penalty. 

The  rule  that  in  actions  ex  contractu , 
where  the  breach  of  an  as^reement  admits 
of  compensation,  the  recovery  may  be  lim- 
ited to  the  loss  actually  sustained,  not- 
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withstanding  a  stipulation  for  a  penalty, 
is  founded  upon  the  principle  that  one 
party  should  not  be  allowed  to  profit  by 
the  default  of  the  other,  and  that  compen* 
sation,  and  not  forfeiture,  is  the  equitable 
rule.  Kunkel  v.  Wherry,  189  Pa.  198,  69 
Am.   St.   Rep.  802,  42  Atl.   112. 

Stipulations  for  a  certain  amount  of 
damages  in  ordinary  building  contracts, 
for  failure  to  complete  within  a  given 
time,  if  not  clearly  disproportionate  to 
the  probable  loss  will  be  construed  to  be 
for  liquidated  damages,  and  enforceable 
as  such.  Stratton  y.  Fike,  166  Ala.  203, 
61    So.    874. 

In  Ward  v.  Hudson  River  Bldg.  Co.  125 
N.  Y.  230,  26  N.  E.  256,  the  court  said: 
"We  may,  at  most,  say  that  where  they 
have  stipulated  for  a  payment  in  liquida- 
tion of  damages  which,  are  in  their  nature 
uncertain  and  unascertainable  with  exact- 
ness, and  may  be  dependent  upon  extrin- 
sic considerations  and  circumstances,  and 
the  amount  is  not  on  the  face  of  *the  con- 
tract out  of  all  proportion  to  the  prob- 
able loss,  it  will  be  treated  as  liquidated 
damages." 

When  damages  may  be  sustained  by  breach 
of  a  single  stipulation,  and  they  are  uncer- 
tain in  amount,  and  not  readily  suscepti- 
ble of  proof  under  the  rules  of  evidence, 
then,  ii  the  parties  have  agreed  upon  a 
sum  of  money  as  the  measure  of  compen- 
sation for  such  breach,  and  that  sum  is  not 
disproportionate  to  the  presumable  loss,  it 
may  be  recovered  as  liquidated  damages. 
Monmouth  Park  Asso.  v.  Wallis  Iron 
Works,  55  N.  J.  L.  132,  19  L.R.A.  456, 
39  Am.  St.  Rep.  626,  26  Atl.  140.  To  the 
same  effect  is  Kelly  v.  Fejervary,  111  Iowa, 
693,  83  N.     W.  791. 

The  rule  is  that  when  the  damages  that 
may  be  suffered  by  a  breach  of  contract 
are  of  uncertain  nature  or  amount,  the  par- 
ties may  designate  the  damages  to  be  paid 
for  the  breach,  provided  the  same  are  not 
obviously  unconscionable,  or  when,  in  con- 
nection with  evidence  on  the  subject,  they 
are  not  unreasonably  out  of  proportion  to 
the  actual  damages.  And  therefore  it 
may  be  reasonably  presumed  that  the  sum 
was  arrived  at  upon  a  fair  estimation  by 
the  parties  of  the  compensation  to  be  paid 
for  the  prospective  loss.  Mills  v.  Paul,  — 
Tex.  Civ.  App.  — ,  30  S.  W.  568. 

One  of  the  familiar  tests  for  determining 
whether  it  should  be  held  in  such  a  con- 
tract that  the  parties  intended  their  lan- 
guage to  be  taken  literally  is  whether  the 
actual  damages  reasonably  to  be  anticipat- 
ed from  the  standpoint  of  the  parties  at 
the  inception  of  their  contract,  as  the  prob- 
able result  of  the  breach  of  it,  bear  some 
fair  relation  to  the  amount  of  the  dam- 
ages stipulated  for.  Davis  v.  LaCrosse 
Hospital  Asso.  121  Wis.  579,  99  N.  W. 
351,  1  A.  &  E.  Ann.  Cas.  950. 

If  the  amount  agreed  to  be  paid  is 
out  of  proportion  to  the  probable  damage 
sustained,  the  court  will  treat  the  stipu- 
lated sum  as  a  penalty.  Connelly  ▼.  Priest, 
72   Mo.   App.   673. 
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Usually  where,  from  the  very  nature  of 
the  provisions  of  the  contract  of  the  par- 
ties, it  appears  tliat  the  actual  damages 
may  be  ascertained,  and  that  they  will 
be  of  trifling  importance  as  compared  with 
tbo  sum  fixed  as  stipulated  damages,  suclk 
provisions  will  be  treated  as  providing  for 
a  penalty.  DeGraff  V.  &  Co.  v.  Wickham, 
89  Iowa,  720,  62  N.  W.  603,  67  N.  W.  420. 

A  eharge  that  where  a  building  contrac- 
tor agrees  to  do  a  piece  of  work  in  a  giv- 
en time,  and  the  contract  fixes  an  amount 
which  he  is  to  pay  the  employer  in  case 
of  his  failure  to  do  the  work  within  the 
time  fixed,  this  constitutes  liquidated  dam- 
ages, was  held  not  correct  as  an  abstract 
proposition  of  law,  since  the  amount  fixed 
miglit  be  unreasonable  and  disproportionate 
to  tlie  actual  damages.  Lincoln  v.  Little 
Rock  Granite  Co.  66  Ark.  406,  19  S.  W. 
1066. 

Where  an  excessive  sum  is  named  in  a 
case  where  the  real  damages  are  certain, 
or  readily  reduced  to  a  certainty  by  proof, 
the  sum  designated  will  be  construed  as 
a  penalty.     Kelly  v.   Fejervary,  supra. 

In  Seeman  v.  Bicnniann,  108  Wis.  366, 
84  N.  W.  400,  it  is  said  that  the  Wiscon- 
sin court,  in  liaruiony  with  the  weight  of 
authority,  early  adopted  the  arbitrary  rule 
that  where  damages  may  be  readily  com- 
puted, and  the  stipulated  damages  so  called 
are  largely  in  excess  of  the  actual  damages, 
the  court  will  disregard  what  the  par- 
ties say  they  intended,  and  presume  that 
they  intended  what  is  fair  and  reasonable 
under  the  circumstances,  however  much 
that  may  violate  their  language. 

In  United  Surety  Co.  v.  Summers,  110 
Md.  95,  72  Atl.  776,  it  was  held  that  if  the 
per  diem  amount  stipulated  in  a  .con- 
tract to  be  paid  for  delay  is  not  unjust 
or  unconscionable  in  itself,  it  cannot  be 
made  so  by  a  continued  delay  in  perform- 
ance. 

The  fact  that  the  delay  in  the  particu- 
lar case  was  long  continued,  to  a  time  that 
may  be  said  to  be  unreasonable  or  unusual, 
cannot  be  looked  upon  in  construing  the 
contract.  It  is  only  such  delay  as  could 
or  should  reasonably  have  been  within  the 
contemplation  of  the  parties  when  they 
made  it,  that  should  be  taken  into  consid- 
eration. Stratton  ▼.  Fike,  166  Ala.  203, 
61  So.  874. 

Whether  a  sum  is  to  be  held  a  penalty 
or  liquidated  damages  depends,  as  before 
stated,  on  the  facts  of  the  individual  case. 

An  agreement  that  upon  failure  of  the 
contractor  to  complete  certain  houses  and 
building  upon  a  certain  date,  the  contrac- 
tor was  to  forfeit  $6  per  day,  was  held  to 
be  one  for  stipulated  damages,  the  sum 
agreed  upon  being  reasonable,  and  being 
a  sum  named  for  a  breach  of  a  contract  for 
doing  one  certain  and  specific  job  of  worl; 
within  a  prescribed  time,  and  the  actual 
damages  being  such  as  were  difficult  to 
prove  or  estimate  irt  money.  Hall  v.  Crow- 
ley, 6  Allen,  304,  81  Am.  Dec.  745. 

An  agreement  for  the  payment  of  $20 
per  day  for  delay  in  the  construction  of  a 
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dwelling  was  held  not  per  Be  excessive  so 
as  to  amount  to  a  penalty.  Ross  v.  Loe- 
scher,  152  Mich.  386,  125  Am.  St.  Rep. 
418,  116  N.  W.  193.  Tlie  court  said  that 
in  this  case,  as  cold  weather  was  approach- 
ing, the  damages  which  a  householder 
might  naturally  sufi'er  under  such  circum- 
stances could  not  be  estimated  by  the 
amount  of  the  contract  or  the  rental  value 
of  the  house. 

In  Weeks  y.  Little,  15  Jones  &  S.  1, 
where  the  provision  was  that  if  the  build- 
ing should  not  be  completed  on  a  cer- 
tain date,  the  builders  should  pay  the  own- 
ers $20  a  day  for  each  day's  delay  as  liqui- 
dated damages,  and  not  as  a  penalty,  time 
being  declared  to  be  an  essential  element  of 
the  contract,  the  damages  were  liquidated 
at  the  agreed  amount.  There  was  no  con- 
tention, however,  that  the  parties  had  stip- 
ulated for  a  pelialty. 

A  provision  in  a  building  contract  that 
the  default  of  the  contractor  should  be 
sufficient  cause  for  the  owner  to  claim 
damages  at  the  rate  of  $10  for  each  day's 
delay,  to  be  retained  out  of  the  money  due 
on  the  contract,  was  held  to  be  for  liqui- 
dated damages.  O'Donnell  v.  Rosenberg, 
14  Abb.  Pr.  N.  S.  59,  4  Daly,  655. 

A  stipulation  by  a  subcontractor  to  pay 
$50  per  day  for  each  day's  delay  in  the 
furnishing  of  certain  materials  and  work 
for  a  building,  the  work  having  been  de- 
layed for  thirty  days,  was  held  to  be  for 
liquidated  damages.  George  B.  Swift  Co. 
V.  DoUe,  39  Ind.  App.  653,  80  N.  £.  678. 

Where  the  contract  was  to  build  the 
foundation  of  a  build  ins,  and  the  penalty 
was  $20  for  each  day  s  delay,  and  the 
amount  sued  for  by  the  contractor  was 
$1,310.32,  and  the  delay  was  sixty- five  days, 
it  was  held  that  the  sum  fixed  to  be  de- 
ducted for  delay,  being  reasonable  con- 
stituted liquidated  damages.  In  this  case, 
the  owner  actually  claimed,  however,  only 
$10  a  day  for  the  delay.  Lincoln  v.  Little 
Rock  Granite  Co.  66  Ark.  405,  19  S.  W. 
1056. 

Where  the  contract  was  for  the  remodel- 
ing of  a  building  for  $4,913,  and  the  stipu- 
lation was  for  $10  a  day  for  each  day  of 
delay,  and  the  compensation  sued  for  was 
for  120  days'  delay,  the  stipulation  was 
held  to  be  for  liquidated  damages.  Strat- 
ton V.  Fike,  supra.  The  court  said  that 
while  this  sum  might  be  full  large,  and, 
of  course,  could  not  be  extended  to  such 
a  length  of  time  as  to  become  grossly  ex- 
cessive, it  could  not  become  burdensome 
without  fault  or  excuse.  On  the  other 
hand,  the  amount  agreed  on  for  one  or  a 
dozen  days  might  be  wholly  inadequate. 
The  owner  might  have  lost  a  good  renter 
by  that  delay,  or  for  any  other  probable 
result  might  sufi'er  damages  in  excess  of 
the  amount  agreed  upon.  To  construe  it  as 
penalty  would  give  the  stipulation  no  ef- 
fect whatever,  and  would  be  making  a  con- 
tract for  the  parties,  and  not  construing 
the  one  they  had  made.  The  parties  were 
competent  to  contract,  and  the  stipu- 
lation was  clear  and  certain,  and  the  court 
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could  not  say  that  it  was  unreasonable,  op- 
pressive,   or    unconscionable. 

In  Illinois  Surety  Co.  v.  Garrard  Hotel 
Co.  —  Ky.  — ,  118  S.  W.  967,  the  qourt 
said,  obiter^  that  $3  per  day  was  a  rea- 
sonable sum  to  be  agreed  upon  as  liqui- 
dated damages  for  delay  in  the  construc- 
tion of  a  $13,000  hotel. 

A  stipulation  of  $50  a  day  for  delay 
in  finishing  concrete  work,  the  contract 
price  for  which  was  $14,000,  the  building 
being  designed  for  business  purposes,  was 
construed  to  be  an  agreement  for  liqui- 
dated damages,  not  being  excessive  or  un- 
conscionable. United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  Atl.  775. 

A  stipulation  of  one  tenth  of  1  per  cent 
of  the  entire  bid  for  the  installation  of  an 
electric  light  plant,  or  $24  a  day,  for  each 
day  of  delay,  is  not  excessive,  and  where 
the  language  of  the  contract  warrants  it, 
may  be  enforced  as  one  for  liquidated  dam- 
ages. Robertson  v.  Grand  Rapids,  96  Minn. 
69,  104  N.  W.  716. 

Where  the  amount  stipulated  to  be  paid 
by  the  defaulting  party  is'  disproportionate 
to  the  probable  damage  or  to  a  readily  as- 
certainable loss,  the  courts  treat  it  as  a 
penalty  in  the  nature  of  a  security  for  per- 
formance. Cochran  v.  People's  R.  Co.  113 
Mo.  359,  21  S.  W.  6. 

An  agreement  of  the  contractor  to  pay 
$10  for  each  day's  delay  in  the  completion 
of  a  $37,349  contract  for  the  building  of 
a  courthouse,  it  was  held  to  provide  for 
reasonable  liquidated  damages.  Thompson 
V.  St.  Charles  County,  227  Mo.  220,  126 
S.   W.   1044. 

In  Ram  lose  ▼.  Dollman,  100  Mo.  App. 
347,  73  S.  W.  917,  it  was  held  that  an 
agreement  of  a  contractor  to  pay  $10  a  day 
for  delay  in  completing  a  building,  as  liqui- 
dated damages,  would  be  upheld  where  the 
rental  value  of  the  building  was  $300  a 
month. 

Where  the  contract  price  for  a  building 
was  $19,700,  and  the  value  of  the  premises 
$4,000  a  year,  and  the  stipulation  as  to 
damages  was  that  the  contractor  should  pay 
the  owner  $10  a  day  for  each  d^y's  delay 
in  the  completion  of  the  building,  "which 
said  sum  is  hereby  fixed,  ascertained  and 
liquidated  by  the  parties  hereto,  as  the 
actual  damage  which  the  owner  will  sus- 
tain by  such  delay,"  it  was  held  that  this 
was  a  provision  for  liquidated  damages, 
the  intent  being  clear,  and  the  sum  speci- 
fied not  being  out  of  proportion  to  the 
probable  loss  apprehended  by  the  parties 
at  the  time  as  likely  to  result  from  the 
breach.  Couch  v.  Newtown  Council  Bldg. 
Asso.  109  App.  Div.  856,  96  N.  Y.  Supp. 
441. 

A  provision  for  $20  a  day  delay  in  a 
$24,000  building  contract  was  held  to  be  for 
liquidated  damages,  where  the  character  of 
the  building  was  such  that  it  would  be  dif- 
ficult to  determine  with  any  reasonable 
degree  of  definiteness  what  the  rental  value 
would  be,  and  where  the  damages  stipulat- 
ed were  not  largely,  if  at  all,  in  excess  of 
a  fair  interest  upon  the  investment  in  the 
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building,  when  taxes,  insurance,  and  repairs 
were  taken  into  consideration.  Davis  v. 
La  Crosse  Hospital  Asso.  121  Wis.  679, 
99  N.  W.  361,  1  A.  &  E.  Ann.  Caa.  950. 

A  provision  in  a  building  contract  for 
payment  at  the  rate  of  $300  per  week  for 
delay  in  the  completion  of  the  work  will 
not  be  regarded  as  imposing  a  penalty  on 
the  theory  that  the  rate  is  too  large  to 
be  considered  as  measuring  any  damage 
likely  to  accrue  from  the  delay,  where  the 
damages  cannot  be  determined  from  the 
face  of  the  agreement  itself,  and  there  is 
no  testimony  which  enables  the  court  to 
find  the  amount  of  damages  anticipated  by 
the  parties  as  likely  to  result  from  delay, 
or  the  amount  of  damages  actually  suf- 
fered by  the  owner.  Simpson  Bros.  Corp. 
V.   John   R.  White  &  Son,  187   Fed.  418. 

In  Curtis  v.  Van  Bergh,  161  N.  Y.  47, 
55  N.  £.  398,  the  words  of  the  contract 
were  that  the  sum  -of  $50  should  be  paid 
to  the  owner  for  each  day  after  the  date 
named  for  performance,  "as  fixed,  settled, 
and  liquidated  damages,"  which  the  owners 
"will  sustain  by  reason  of  the  failure  .  .  . 
to  complete  said  building"  within  the  time 
specified.  Although  the  rent  reserved  for 
the  building  was  but  $5.76  per  day,  it  was 
held  that  the  sum  of  $50  for  each  day's 
delay  was  not  so  out  of  proportion  to  the 
probable  loss,  as  to  make  the  agreement  a 
penalty,  where  the  building  was  wanted  by 
a  manufacturing  concern  whose  lease  of  a 
building  they  were  occupying  would  ex- 
pire at  the  date  fixed  for  the  completion 
of  the  work,  so  that  both  parties  knew  that 
the  failure  to  have  the  building  ready  at  the 
time  would  naturally  result  in  the  loss  of 
business,  and  either  in  the  temporary  oc- 
cupation of  another  building,  or  a  forcible 
removal  through  legal  process,  a  loss  which 
was  incapable  of  exact  measurement,  and 
one  which  would  naturally  be  a  subject  for 
a  stipulation  between   the  parties. 

So,  a  provision  for  the  sum  of  $6  per 
day  for  delay,  "by  way  of  liquidated  dam- 
ages," was  held  to  mean  what  it  said,  the 
provision  not  being  considered  unreason- 
able, harsh,  or  oppressive,  and  the  amount 
stipulated  to  be  paid  not  appearing  to  be 
greatly,  if  at  all,  in  excess  of  a  fair  ren- 
tal value  of  the  premises.  Emack  v.  Camp- 
bell, 14  App.  D.  C.  186. 

A  contract  for  a  building  to  cost  $7,460, 
providing  for  a  payment  by  the  contractor 
of  $10  for  each  day's  delay  in  the  comple- 
tion of  the  building,  was  held  to  provide 
for  liquidated  damages,  there  being  noth- 
ing inequitable  in  the  terms  of  the  provi- 
sions, the  amount  not  being  excessive  or 
unreasonable,  and  the  damages  being  un- 
certain. Reichenbach  v.  Sage,  13  Wash. 
364,  62  Am.  St.  Rep.  61,  43  Pac.  354. 

A  requirement  of  a  deposit  of  $2,000  to 
accompany  a  bid  for  the  building  of  a  school- 
house  was  held  to  be  for  liquidated  dam- 
ages, where  the  amount  wa^  in  fact  much 
smaller  than  the  loss  sustained  by  the  city 
by  the  default  of  the  contractor.  Wheaton 
Bldg.  &  Lumber  Co.  v.  Boston,  204  Mass. 
218,  90  N.  E.  698. 
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A  proTision  for  $5  for  each  day's  delay 
in  the  completion  of  a  building  contract  for 
$1,150  was  held  to  be  for  liquidated  dam- 
ages.    Scott  V.  Dent,  38  U.  C.  Q.  B.  30. 

On  tlic  other  hand,  where  the  damages 
for  the  broach  of  a  building  contract  were 
fixed  at  $500,  and  the  actual  damages  sus- 
tained by  the  contractor's  fault  could  not 
exceed  $100,  and  might  have  been  as  low 
as  $25,  it  was  held  that  the  stipulation 
in  the  contract  would  be  treated  as  for  a 
penalty,  although  designated  as  for  "liqui- 
dated damages."  Condon  v.  Kemper,  47 
Kan.  126,  13  L.R.A.  671,  27  Pac.  829. 

A  stipulation  for  $10  a  day  for  each 
day's  delay  in  the  completion  of  a  $1,600 
building  was  held  to  be  palpably  one  for 
a  penalty,  however  styled  in  the  contract, 
being  greatly  disproportionate  to  the  real 
damage  suffiered.  \Vlieedon  v.  American 
Bonding  &  T.  Co.  128  N.  C.  69,  38  S.  E.  255.* 

A  provision  in  a  contract  for  $25  per 
day  lor  delay  in  the  finishing  of  a  build- 
ing was  held  properly  considered  as  pro- 
viding for  a  penalty,  where  the  owner  did 
not  have  to  pay  any  rent  for  the  house  o  s 
cupied  by  himself  and  family  during  the 
forty-eight  days'  delay,  the  rental  value 
of  which  did  not  exceed  $50  per  month, 
and  the  rental  value  of  the  new  house  not 
exceding  $150  per  month,  where  there  was 
no  evidence  of  any  peculiar  conditions  of 
inconvenience  or  damage,  the  nature  and 
amount  of  which  were  incapable  of  definite 
ascertainment,  and  the  sum  specified  in  the 
agreement  was  five  times  the  amount  of 
the  highest  estimate  of  the  value  of  the  use 
of  the  residence  in  question.  Jennings  v. 
Wilier,  —  Tex.  Civ.  App.  — ,  32  S.  W.  24. 

Where  the  contract  price  for  the  build- 
ing of  a  block  was  $15,000,  and  the  annual 
rental  value  of  the  block  would  not  exceed 
$3,000,  and  the  provision  in  the  contract 
was  that  the  contractor  was  to  pay  $50  a 
day  for  delay  in  the  completion  of  the 
building,  the  amount  claimed  being  $5,050, 
for  three  months'  default,  it  was  held  that 
the  provision  must  be  treated  as  one  for 
a  penalty,  because  the  amount  claimed 
was  disproportionate  to  the  consequences 
of  the  breach.  Re  McGeary,  14  Pittsb. 
L.  J.  N.  S.  317. 

Where  the  contract  was  for  a  building, 
the  rental  value  of  which  did  not  exceed 
$25  a  month,  and  the  owner  was  not  pre- 
vented from  securing  a  tenant  by  reason  of 
delay  in  completing  the  building,  it  was 
held  that  an  agreement  of  the  contractor 
to  pay  $5  a  day  for  delay  was  so  out  of 
proportion  to  the  dama^ces  sustained  that 
it  would  be  treated  as  one  for  a  penalty, 
although  the  sum  was  designated  in  the 
contract  as  liquidated  damages.  Coen  v. 
Birchard,  124  Iowa,  394,  100  N.  W.  48. 

A  provision  that,  upon  the  failure  of  the 
contractor  to  finish  a  building  at  the  date 
specified  in  the  agreement,  the  sum  of  $25 
a  day  should  be  deducted  for  each  day's 
delay,  in  the  discretion  of  the  secretary  of 
the  Smithsonian  Institution,  was  held  to 
be  for  a  penalty,  the  decision  being  based 
upon  the  ground  tliat  the  reasonableness 
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of  the  stipulation  was  the  test  for  determ- 
ining whether  it  was  one  for  stipulated 
damages  or  a  penalty.  Hal  id  ay  v.  United 
States,  33  Ct.  CI.  453. 

Where  the  contract  price  for  the  build- 
ing was  $17,785,  and  the  amount  stipulat- 
ed for  delay  was  $50  a  day,  and  the  delay 
was  sixty-five  days,  it  was  held  that  this 
amount  would  be  treated  as  a  penalty, 
sinctt  it  was  disproportionate  to  the  loss 
likely  to  be  incurred.  Cochran  v.  People's 
R.  Co.  113  Mo.  369,  21  S.  W.  6. 

Although  the  language  of  a  building  con- 
tract clearly  indicated  that  the  sum  of  $10 
a  day  for  delay  therein  specified  was  intend- 
ed as  liquidated  damages,  it  was  neverthe- 
less held  to  be  a  penalty,  and  the  rental 
value  of  the  property,  which  was  $38  per 
month,  to  be  the  true  measure  of  damages. 
Seeman  v.  Biemann,  108  Wis.  365,  84  N. 
W.  490. 

But  a  provision  in  a  building  contract 
by  which  the  contractor  agreed  to  forfeit 
$10  a  day  for  each  day's  delay  in  the  .com- 
pletion of  the  work,  subject  to  the  discre- 
tion of  the  owner,  such  sum  to  be  deduct- 
ed from  any  money  due  the  contractor, 
and,  if  a  sufficient  amount  were  not  due, 
to  pay  the  same,  was  held  to  be  for  liqui- 
dated damages,  although  it  might  be  true 
tliat  the  damages,  as  fixed,  would  be  mani- 
festly more  than  the  injury  sustained, 
where  there  was  no  testimony  from  which 
tliB'  actual  damage  could  be  computed.  De- 
GrafT,  V.  &  Co.  v.  Wickham,  89  Iowa,  720, 
52  N.  W.  603,  67  N.  W.  420. 

On  the  question  of  reasonableness  of 
amount  stipulated,  see  also  supra,  II.  b,  2. 

///.  Statutes, 

Under  the  California  Code  (Civil  Code, 
§  1671)  it  was  held  that  a  provision  in 
a  building  contract  for  $100  for  each  day's 
delay  as  liquidated  damages  should  be 
treated  as  providing  for  a  penalty,  it  not 
appearing  "from  the  nature  of  the  case"  in 
hand  that  it  was  "impracticable  or  extreme- 
ly difficult  to  fix  the  actual  damage."  Pat- 
ent Brick  Co.  v.  Moore,  75  Cal.  205,  16 
Pac.  890. 

And  where  a  statute  providing  for  the 
building  of  bridges  and  public  roads  re- 
quired contractors  to  file  a  bond  to  be  in  the 
amount  of  their  bid,  it  was  held  that  thia 
was  to  be  taken  as  a  penalty.  Nevada 
County  V.  Hicks,  38  Ark.  557.  The  court 
said  that  the  legislature  could  not  have 
intended  to  fix  the  damages  in  every  case, 
for  each  and  every  breach  of  the  condition, 
whether  total  or  only  partial,  arbitrarily  at 
the  amount  of  the  bid,  irrespective  of  the 
real  injury  sustained,  for,  in  some  instan- 
ces,  they  might  be  merely  nominal. 

Under  the  provisions  of  a  South  Dakota 
statute,  that  the  parties  to  a  contract  may 
agree  therein  upon  an  amount  which  shall 
be  presumed  to  be  the  amount  of  damages 
sustained  by  a  breach  thereof,  when,  from 
the  nature  of  the  case,  it  would  be  imprac- 
ticable or  extremely  diflScult  to  fix  the  ac- 
tual damage  (Comp.  Laws,  §  3581),  a  pro- 
vision for  the  payment  of  $10  a  day  by  the 
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builder  for  delay  was  held  to  provide  for 
liquidated  damages,  notwithstanding  the 
use  of  the  word  "forfeit"  in  the  clause  of 
the  contract  providing  for  such  damages. 
Seim  y.  Krause,  13  S.  D.  630,  83  N.  W.  583. 

H.  C.  S. 


MASSACHUSETTS    SUPRKMS    JUDI- 
CIAIi  COURT. 

RE  OPINION  OF  THE  JUSTICES. 

(207  Mass.  601,  94  N.  E.  558.) 

Chinese  restaurnnt  -»  excluding  women 
"-»  constitutionality. 

1.  Rendering  the  proprietor  of  a  Chinese 
restaurant  criminally  liable  for  permitting 
woman  under  the  age  of  twenty-one  years 
to  enter  it  or  be  served  with  food  or  drink 


there  deprives  him  of  his  liberty  and  prop- 
erty without  due  process  of  law,  and  denies 
him  the  equal  protection  of  the  laws. 

Police  power  —  Chinese  restaurant  — 
exclnding  women. 

2.  The  police  power  does  not  extend  to 
the  exclusion  of  young  women  from  restau- 
rants kept  by  Chinese  persons,  since  such 
a  regulation  has  no  direct  relation  to  the 
evil  to  be  remedied. 

(March  10,  1911.) 

SUBMISSION  by  the  House  of  Represent- 
atives  of  a  question  for  the  opinion  of 
the  Supreme  Judicial  Court  as  to  the  ex- 
clusion of  young  women  from  Chinese  res- 
taurants.    Negative  answer  returned. 
The  facts  are  stated  in  the  opinion. 


Note.  -»  Cofistitutionality  of  discriniino' 
tion  based  on  ra€^  or  color  in  police 
repulationa  affecting  morality. 

A  note  upon  the  constitutionality  of  dis- 
crimination against  women '  in  police  regu- 
lations generally  is  to  be  found  appended  to 
Gastineau  v.  Com.  49  L.R.A.  111. 

The  power  to  exclude  women  from  saloons 
is  considered  in  a  note  to  People  v.  Case, 
18  L.R.A.(N.S.)    657. 

Little  authority  is  to  be  found  upon  the 
6ub>ect-matter  of  the  present  note. 

In  Boyd  V.  Frankfort,  117  Ky.  199,  111 
Am.  St.  Rep.  240,  77  S.  W.  669,  an  ordi- 
nance providing  that  "if  any  person  or  per- 
sons shall  proceed  to  erect  any  structure  or 
building  within  the  city  limits,  without  the 
consent  of  the  common  councih,  and  said 
structure  or  building  (where  used  for  the 
purpose  for  which  it  is  designed  and  intend- 
ed) would  be  greatly  injurious  to  adjacent 
property,  and  destroy-  the  comfort,  con- 
venience, peace,  and  reasonable  enjoyment 
of  life  of  adjacent  residents,  the  same  shall 
be  deemed  to  be  and  constitute  a  nuisance," 
was  held  void  in  a  suit  instituted  by  the 
trustees  of  a  negro  Baptist  church,  to  pre- 
vent the  enforcement  of  the  ordinance,  be- 
cause it  discriminated  against  the  negro, 
and  incidentally  to  restrain  certain  prose- 
cutions then  pending  for  violations  of  the 
ordinance.  Settle,  J.,  said:  "The  very  fact 
that  the  ordinance  complained  of  in  this 
case  confers  upon  the  council  the  absolute 
right  to  refuse  its  consent  to  the  erection 
of  any  building,  no  matter  out  of  what  ma- 
terial it  is  to  be  constructed,  -where  it  is 
to  be  erected,  or  how  necessary  and  useful 
to  the  public  it  might  be,  demonstrates  the 
danger  of  intrusting  any  body  of  men  with 
such  arbitrary  and  despotic  power.  The 
circumstances  surrounding  its  adoption  by 
the  council,  and  the  fact  that  its  aid  was 
immediately  invoked  to  justify  the  refusal 
of  a  building  permit  to  the  appellants, 
would  seem  to  indicate  that  the  enactment 
of  the  ordinance  was  and  is  a  mere  pretext 
for  the  arbitrary  and  unreasonable  refusal 
of  appellees  to  permit  this  building  to  be 
erected.  If  such  was  the  purpose  of  its  en- 
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actment,  as  well  said  by  counsel  for  appel- 
lants, their  imprisonment  in  satisfaction  of 
the  fines  imposed  upon  them  for  the  viola- 
tion of  its  provisions  would  be  as  arbitrary 
and  im just  as  was  the  arrest  of  the  China- 
men in  the  Yick  Wo-Hopkins  Case.  It 
must  not  be  overlooked  that  even  if  the 
ordinance  on  its  face  is  valid,  a  discrimi- 
natory execution  of  it  would  be  violative 
of  both  the  Federal  and  state  Constitutions, 
and  subversive  of  justice  as  well.  The  re- 
fusal of  the  common  council  of  a  building 
permit  to  the  appellants  in  this  case  is  at- 
tempted to  be  justified  upon  the  ground 
that  the  erection  of  the  church,  and  the  hold- 
ing of  worship  therein  by  the  congregation, 
would  constitute  a  nuisance,  and,  therefore, 
that  the  council,  under  the  police  power  that 
may  lawfullv  be  exercised  by  the  munici- 
pality for  the  welfare  of  the  public,  has 
the  legal  right,  to  abate  or  prevent  nui- 
sances. ...  It  would  be  strange,  in- 
deed, to  find  it  announced  in  the  law  books, 
or  authoritatively  declared  by  any  court  of 
final  resort,  that  a  beer  garden  or  dancing 
hall  may  exist  in  a  city,  yet/ a  brick,  fire- 
proof church  may  not  be  erected  or  main- 
tained therein.  .  .  .  We  have  reached 
the  conclusion  that  permission  to  erect  the 
church  building  was  denied  the  appellants 
for  no  other  reason  than  that  the  worship 
therein,  and  thereafter  to  be  conducted,  was 
and  will  be  objectionable  to  the  immediate 
neighbors;  and  the  further  fact  is  not  to 
be  disguised  that  this  objection  to  the  erec- 
tion of  the  building  is  largely  based  upon 
race  prejudice.  However  natural  this  preju- 
dice may  be,  when  it  superinduces  unjust 
discrimination  in  the  adjustment  of  mere 
legal  rights,  it  becomes  obnoxious  to  the 
law." 

In  Charles  v.  State,  11  Ark.  389,  which 
was  decided  in  1850,  it  is  held  that  a  statute 
making  it  a  capital  offense  for  a  slave  mere- 
ly to  attempt  the  commission  of  rape,  when 
a  white  man  is  only  to  be  imprisoned  there- 
for, is  not  in  contravention  of  a  constitu- 
tional provision  providing  that  "any  slave 
who  shall  be  convicted  of  a  capital  offense 
shall  suffer  the  same  degree  of  punishment 
as  would  be  inflicted  on  a  free  white  per- 
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Ordered,  that  the  Justices  of  the  Supreme 
Judicial  Court  be  requested  to  l^ve  to  the 
House  of  Representatives  their  opinion  up- 
on the  following  question: 

"If  the  legislature  is  of  the  opinion  that 
public  order,  decency,  and  morality  require 
that  girls  and  young  women  be  excluded 
from  Chinese  restuarants  and  hotels,  is  it 
within  the  constitutional  power  of  the  leg- 
islature to  enact  a  law  making  it  a  crim- 
inal offense  for  any  woman  under  the  age 
of  twenty-one  years  to  enter  a  hotel  or 
restaurant  conducted  by  Chinese,  or  to  be 
served  with  food  or  drink  therein,  or  for 
the  proprietor  of  any  such  hotel  or  res- 
taurant to  admit  thereto  a  woman  under 
the  age  of  twenty-one  year^,  or  to  serve 
her  with  food  or  drink  therein!" 

To  the  Honorable  the  House  of  Represent- 
atives of  the  Commonwealth  of  Massa- 
chusetts : 
The  accompanying  question,  upon  which 
our    opinion    is   required,    we    respectfully 
answer  as  follows: 

The  14th  article  of  the  Amendments  of 
the  Constitution  of  the  United  States  con- 


tains this  provision:  "No  state  shaU  make 
or  enforce  any  law  which  shall  abridge  the 
pVivileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  This  language 
has  received  judicial  interpretation  by  the 
Supreme  Court  of  the  United  States,  whose 
decisions  upon  questions  arising  under  the 
Federal  Constitution  are  binding  upon  us. 
Said  Mr.  Justice  Harlan,  in  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  684,  32  L.  ed.  263, 
266,  8  Sup.  Ct.  Rep.  992,  995:  "The  main 
proposition  advanced  by  the  defendant  is 
that  his  enjoyment  upon  terms  of  equality 
with  all  others  in  similar  circumstances 
of  the  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding, 
and  selling  property,  is  an  essential  part 
of  his  rights  of  liberty  and  property  as 
guaranteed  by  the  14th  Amendment.  The 
court  assents  to  this  general  proposition  as 
embodying  a  sound  principle  of  constitu- 
tional law."  In  Yick  Wo  v.  Hopkins,  118 
U.  8.  356,  369,  30  L.  ed.  220,  226,  6  Sup.  Ct. 


son,  and  no  other."  Mr.  Chief  Justice  John- 
son said:  "It  is  contended  that  the  proper 
construction  of  this  constitutional  provi- 
sion is  that  the  legislature  cannot  declare 
that  a  negro  shall  be  hung  for  an  offense, 
when  a  white  man,  for  the  same  offense,  is 
only  punished  by  imprisonment.  It  is  con- 
ceded by  the  counsel  for  the  accused  that 
the  legislature  possesses  the  power  to  make 
an  act  criminal  in  a  slave  which  would  not 
be  BO  in  a  white  man;  but  then  he  insists 
that,  as  to  acts  or  offenses  which  are  com- 
mon to  both,  and  made  criminal  in  both,  a 
slave  cannot  be  hung  when,  for  the  same 
offense,  a  white  man  would  only  be  im- 
prisoned. We  cannot  concur  in  the  con- 
struction claimed  for  the  constitutional  pro- 
vision referred  to;  but,  on  the  contrary,  are 
fully  persuaded  that  it  is  not  in  accord- 
ance with  the  spirit  and  intention  of  that 
instrument.  If  the  offense  charged  against 
the  appellant  had  been  declared  capital, 
whether  committed  by  a  white  man  or  a 
negro,  but  that,  in  the  case  of  the  former, 
the  mode  of  execution  should  be  by  hang- 
ing by  the  neck,  whereas  the  latter  should 
be  first  scourged,  and  then  burned,  and  final- 
ly destroyed  by  hanging,  there  can  be  no 
doubt  but  that  such  act  would  be  uncon- 
stitutional and  consequently  void.  .  .  . 
We  think  it  clear,  .  .  .  that  all  that 
was  designed  to  be  understood  by  the  pro- 
vision in  the  Constitution  was  that,  in  case 
a  negro  should  be  convicted  of  a  capital 
crime,  he  should  not  undergo  other  or  great- 
er punishment  than  that  which  should  be 
inflicted  upon  a  white  man  for  an  offense 
which  would  subject  him  to  capital  pun- 
ishment." To  the  same  effect  is  Pleasant 
V.  State,  13  Ark.  360,  which  involved  the 
same  question. 
34  L.RJL(N.8.) 


In  Wells  V.  State,  3  Lea,  70,  a  statute 
which  made  it  a  misdemeanor  for  a  white 
person  to  play  at  cards  with  any  slave  or 
free  negro  was  declared  to  be  of  no  effect 
after  tne  emancipation  proclamation  of 
1865.  Of  the  basis  of  the  statute  and  the 
reason  for  its  implied  repeal,  the  court 
said:  "Its  principle  is  a  distinction  be- 
tween the  races,  and  a  prohibition  against 
the  association  of  the  white  man  with  either 
the  slave  or  the  free  negro  of  that  period, 
which  is  involved  in  the  indulgence  in 
games  of  hazard  or  address.  The  negro, 
now  emancipated,  is  equal  before  the  law 
to  the  white  man.  It  would  be  an  unfair 
assumption  to  hold  that  a  statute  intended 
for  an  entirely  different  set  of  relations 
should  be  held  to  operate  under  the  changed 
state  of  things  now  extant  in  our  state." 

Discrimination  against  Chinese  persons 
in  the  administration  of  a  municipal  ordi- 
nance making  it  unlawful  either  to  ex- 
hibit gambling  implements  in  a  barred  or 
barricaded  house  or  room,  or  to  visit  such 
a  house  or  room  where  gambling  instru- 
ments are  exhibited,  is  not  sufficiently 
shown  to  enable  the  Supreme  Court  of  the 
United  States  to  declare  such  ordinance 
void,  as  denying  the  equal  protection  of 
the  laws,  in  reviewing  the  refusal  of  a  state 
court  to  grant  habeas  corpus  to  one  con- 
victed of  a  violation  of  the  ordinance,  by 
a  stipulation  between  the  parties,  recited 
in  the  order  discharging  the  writ,  that  the 
facts  are  as  set  forth  in  the  petition,  where 
such  petition  merely  avers  that  the  ordi- 
nance is  enforced  "solely  and  exclusively 
against  persons  of  the  Chinese  race,  and 
not  otherwise,"  and  contains  no  allegation 
that  the  conditions  and  practices  against 
which  the  ordinance  is  directed  do  not  exist 
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Rep.  3064,  1070,  Mr.  Justice  Matthews, 
in  giving  the  unanimous  opinion  of  the 
court,  used  this  language:  ''These  provi- 
sions are  universal  in  their  application,  to 
all  persons  within  the  territorial  jurisdic- 
tion,  without  regard  to  any  difference  of 
race,  of  color,  or  of  nationality;  and  the 
equal  protection  of  the  laws  is  a  pledge  of 
the  protection  of  equal  laws.  It  is  accord- 
ingly enacted  by  §  1977  of  the  Revised 
Statutes  [U.  S.  Comp.  Stat.  1901,  p.  1259] 
that  'all  persons  within  the  jurisdiction 
of  the  United  States  shall  have  the  same 
right  in  every  state  and  territory  to  make 
and  enforce  contracts,  to  sue,  be  parties, 
give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  en- 
joyed by  white  citizens,  and  shall  be  sub- 
ject to  like  punishment,  pains,  penalties, 
taxes,  licenses,  and  exactions  of  every  kind, 
and  to  no  other.' "  The  case  had  reference 
to  regulations  whose  enforcement  affected 
peculiarly  subjects  of  the  Emperor  of  China, 
and  the  opinion  refers  to  the  treaty  of  No- 
vember 17,  1880,  between  this  government 
and  China,  found  in  22  Stat,  at  L.  826. 
at  p.   827. 

Mr.  Justice  Field,  in  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  ed.  923,  925,  5  Sup. 
Ct.  Rep.  357,  359,  gives  us  this  language 
in  the  opinion  of  the  court:  "The  14th 
Amendment,  in  declaring  that  no  state 
'shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,'  undoubted- 
ly intended  not  only  that  there  should  be 


no  arbitrary  deprivation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but 
that  equal  protection  and  security  should 
be  given  to  all  under  like  circumstances  in 
the  enjo3'ment  of  their  personal  and  civil 
rights;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  ac- 
quire and  enjoy  property;  that  they  should 
like  access  to  the  courts  of  the  country  for 
the  protection  of  their  persons  and  proper- 
ty, the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no 
impediment  should  be  interposed  to  the  pur- 
suits of  anyone  except  as  applied  to  the 
same  pursuits  by  others  under  like  circum- 
stances; that  no  greater  burdens  should  be 
laid  upon  one  than  are  laid  upon  others 
in  tlie  same  calling  and  condition;  and  that 
in  the  administration  of  criminal  justice 
no  different  or  higher  punishment  should 
he  imposed  upon  one  than  such  as  is  pre- 
scribed to  all  for  like  offenses.  But  neither 
the  Amendment — ^broad  and  comprehensive 
as  it  is — nor  any  other  Amendment,  was 
designed  to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  'police  pow- 
er,* to  prescribe  regulations  to  promote 
the  health,  peace,  morals,  education,  and 
good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  state, 
develop  its  resources,  and  add  to  its  wealth 
and  prosperity."  See  also  Re  Tiburcio  Par- 
rott  (C.  C.)  6  Sawy.  349,  1  Fed.  481;  Re 
Lee  Sing  (C.  C.)  43  Fed.  359. 

The  business  of  keeping  a  hotel  or  restau- 
rant, to  which  the  proposed  legislation  re- 
lates, is  a  necessary  and  proper  kind  of 
business  that  is  entitled  to  the  protection 


exclusively  among  the  Chinese,  or  that 
there  are  other  offenders,  as  to  wliom  it 
was  not  enforced.  Ah  Sin  v.  Wittman,  198 
U.  S.  500,  49  L.  ed.  1142,  25  Sup.  Ct.  Rep. 
756. 

In  7  Cyc.  Law  &  Proc.  p.  173,  it  is  stated 
that  "statutes  denouncing  intermarriage 
between  white  persons  and  persons  of  negro 
blood,  or  providing  a  different  punishment 
for  the  adultery  or  fornication  of  a  man 
and  woman  of  the  different  races  than  that 
prescribed  when  the  offenders  are  of  the 
same  race,  are  not  violative  of  the  Amend- 
ments or  of  enactments  prohibiting  discrimi- 
nation on  account  of  race  or  color."  Such 
cases  are  beyond  the  scope  of  tliis  note,  and 
are  excluded  for  the  reason  stated  by  Mr. 
Justice  Field  in  Pace  v.  Alabama,  106  U. 
S.  583,  27  L.  ed.  207,  1  Sup.  Ct.  Rep.  637, 
affirming  69  Ala.  231,  44  Am.  Rep.  513, 
involving  a  statute  which  made  adultery 
or  fornication  committed  by  a  white  per- 
son and  a  negro  with  each  other  punishable 
more  severely  than  the  same  offense  com- 
mitted between  persons  of  the  same  race 
and  color.  He  said:  "The  defect  in  the 
argument  of  counsel  consists  in  his  as- 
sumption that  any  discrimination  is  made 
bv  the  laws  of  Alabama  in  the  punishment 
34  L,R,A.(N.S,) 


provided  for  the  offense  for  which  the  plain- 
tiff in  error  was  indicted,  when  committed 
by  a  person  of  the  African  race  and  when 
committed  by  a  white  person.  The  two 
sections  of  the  Code  cited  are  entirely  con- 
sistent. The  one  prescribes,  generally,  a 
punishment  for  an  offense  committed  be- 
tween persons  of  different  sexes;  the  other 
prescribes  a  punishment  for  an  offense 
which  can  only  be  committed  where  the 
two  sexes  are  of  different  races.  There  is 
in  neither  section  any  discrimination 
against  either  race.  Section  4184  equally 
includes  the  offense  when  the  persons  of 
the  two  sexes  are  both  white  and  when  they 
are  both  black.  Section  4189  applies  the 
same  punishment  to  both  offenders,  the 
white  and  the  black.  Indeed,  the  offense 
against  which  this  latter  section  is  aimed 
cannot  be  committed  without  involving  the 
persons  of  both  races  in  the  same  punish- 
ment. Whatever  discrimination  is  made  in 
the  punishment  prescribed  in  the  two  sec- 
tions is  directed  against  the  offense  desig- 
nated, and  not  against  the  person  of  any 
particular  color  or  race.  The  punishment  of 
each  offending  person,  whether  white  or 
black,  is  the  same."  £•  M.  S. 
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of  the  laws.  It  may  be  conducted  legally 
or  illegally,  by  a  person  of  any  nationality. 
The  proposed  law,  without  reference  to  the 
way  in  which  it  is  conducted,  puts  a  re- 
straint upon  it  which  might  be  expected 
▼ery  seriously  to  interfere  with  the  suc- 
cessful management  of-  it,  whenever  it  is 
carried  on  by  a  person  of  any  particular 
nationality,  which  is  not  put  upon  it  when  it 
is  carried  on  by  a  person  of  any  other  race 
and  nationality.  By  the  strict  terms  of  the 
proposed  law  it  would  be  a  criminal  of- 
fense for  a  Chinese  proprietor  of  a  hotel 
or  restauiuuit  to  permit  his  wife,  if  she 
was  under  the  age  of  twenty  one  years,  or 
his  grown-up  daughter  of  less  than  that 
age,  to  enter  his  hotel  or  restaurant,  or  to 
be  served  with  food  or  drink  therein.  This 
is  a  very  great  interference  with  the  liber- 
ty of  the  subjects  of  a  foreign  ruler,  law- 
fully residing  within  the  jurisdiction  of 
this  state.  It  is  a  harmful  discrimination 
against  persons  of  the  proscribed  class, 
founded  wholly  upon  their  race  and  nation- 
ality, and  it  plainly  falls  within  the  con- 
stitutional prohibition  quoted  above.  It 
subjects  Giinese  to  an  oppressive  burden 
that  deprives  them  of  liberty  which  all  oth- 
ers enjoy,  and  interferes  with  their  right 
to  carry  on  business,  acquire  property, 
and  earn  a  livelihood,  and  denies  them  the 
protection  of  equal  laws. 

The  only  question  that  can  be  regarded 
as  doubtful  by  anybody  is  that  which  arises 
on  the  supposition  that  the  legislature  may 
be  "of  the  opinion  that  public  order,  de- 
cency, and  morality  require  that  girls  and 
young  women  be  excluded  from  Chinese 
restaurants  and  hotels."  This  brings  us 
to  the  consideration  of  the  police  power. 
There  is  no  doubt  of  the  right  and  duty  of 
the  legislature  to  enact  laws  for  the  promo- 
tion of  public  order,  decency,  and  morality. 
But  when  such  legislation  interferes  with 
the  exercise  of  personal  rights,  it  must  be 
directed  to  the  prevention  of  real  evils,  in 
the  interest  of  morality.  This  proposed 
legislation  does  not  assume  to  forbid  any- 
thing that  is  necessarily  evil  in  itself,  or 
to  deal  directly  with  any  offense  against 
order,  decency,  or  morality.  There  are 
good  hotels  and  bad  hotels,  good  restaurants 
and  bad  restaurants,  kept  by  men  of  the 
Caucasian  race,  and  there  are  others  of 
both  kinds  kept  by  men  of  other  races.  This 
legislation  does  not  refer  to  the  character 
or  condition  of  the  hotel  or  restaurant  that 
a  young  woman  may  not  enter,  but  refers 
only  to  the  nationality  of  the  person  who 
conducts  it.  The  enactment  of  such  legis- 
lation is  not  a  proper  exercise  of  the  police 
power.  It  has  no  direct  relation  to  the 
evil  to  be  remedied.  It  forbids  tlie  entry 
of  a  young  woman  into  the  hotel  or  res- 
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taurant  of  a  Chinese  proprietor,  even  if  it 
is  a  model  of  orderly  and  moral  manage 
ment,  and  it  permits  the  entry  of  young 
women  into  a  hotel  or  restaurant  kept  by 
an  American,  when  it  is  known  to  be  main- 
tained in  part  for  the  promotion  of  im- 
moral or  criminal  practices.  The  classifi- 
cation of  hotels  and  restaurants  into  those 
that  are  open  to  young  women  and  those 
that  are  closed  to  young  women  is  not 
founded  upon  a  difference  that  has  any 
just  or  proper  relation  to  the  professed 
purpose  of  the  classification.  The  only 
classification  is  into  hotels  and  restaurants 
kept  by  Chinese  and  those  kept  by  persons 
of  any  other  nationality. 

In  reference  to  classifications  made  in  an 
attempted  exercise  of  the  police  power,  Mr. 
Justice  Brewer  said,  in  Gulf,  C.  k  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  165,  41  L.  ed. 
606,  671,  17  Sup.  Ct.  Rep.  255,  261:  "It 
is  apparent  that  the  mere  fact  of  classi- 
fication is  not  sufficient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of 
the  14th  Amendment,  and  that  in  all  cases 
it  must  appear  not  only  that  a  classifica- 
tion has  been  made,  but  also  that  it  is 
one  based  upon  some  reasonable  gi'ound, — 
some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion,— and  is  not  a  mere  arbitrary  selec- 
tion." See  also  opinion  by  Mr.  Justice 
Field  in  Ho  Ah  Kow  v.  Nunan,  5  Sawy, 
662  Fed.  Cas.  No.  6,546. 

The  fact  that  a  man  is  white  or  black, 
or  yellow  is  not  a  just  and  constitutional 
ground  for  making  certain  conduct  a  crime 
in  him,  when  it  is  treated  as  permissible 
and  innocent  in  a  person  of  a  different  col- 
or. 

We  answer  the  question  in  the  negative. 

Marcus  P.  Knowlton. 

James  1^1.  Morton. 

John  W.   Hammond. 

William  Caleb  Loring. 

Henry  K.  Braley. 

Henry  N.   Sheldon. 

Arthur  Prentice  Rugg. 


NEBRASKA  SUPREME:  COURT. 

STATE  OF  NEBRASKA  EX  REL.  JOHN 
HABERLAN,  Appt., 

V. 

DON  L.  LOVE,  Mayor,  et  aL 

(—  Neb.  — ,  131  N.  W.  196.) 

Muntcipnl     corporation  —  compulsory 

pensioning  of  flremen. 

1.  It  is  competent  for  the  legislature  to 
require    cities    of    the    metropolitan    class 
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and  cities  of  the  first  class  to  pension  super- 
annuated firemen,  and  to  nay  those  pen- 
sions from  the  funds  o'f  the  fire  depart- 
ment. 

Constitntional   law  -»  pension  of  fire- 
men -»  imposition  of  tax. 

2.  Such  legislation  is  not  obnoxious  to 
the  declaration  in  §  7,  art.  9,  of  the  Con- 
stitution, that  "the  legislature  shall  not 
impose  taxes  upon  municipal  corporations, 
or  the  inhabitants  or  property  thereof,  for 
corporate  purposes." 

Same  — loan  of  credit. 

3.  Nor  is  the  legislation  repugnant  to 
§  3,  -art.  12,  of  the  Constitution,  which  pro- 
vides :  "That  credit  of  the  state  shall  never 
be  given  or  loaned  in  aid  of  any  individual, 
association,  or  corporation." 

Same  —  extra  compensation  to  officer, 

4.  Nor  does  such  legislation  contravene 
§  16,  art.  3,  of  the  Constitution,  which  pro- 


vides :  "The  legislature  shall  never  grant 
any  extra  compensation  to  any  public  offi- 
cer, agent,  servant,  or  contractor  after  the 
services  shall  have  been  rendered  or  the 
contract  entered  into." 

Firemen  -»  pension  -»  right  to. 

6.  A  fireman  who,  in  1904,  after  more 
than  twenty-one  years'  service  in  the  fire 
department  of  the  city  of  Lincoln,  elected 
to  retire  therefrom,  and  to  receive  the  pen- 
sion provided  for  by  chapter  39,  Laws 
1895,  is  entitled  to  that  pension. 

Same  -»  rate. 

6.  A  fireman  entitled  to  a  service  pen- 
sion, no  part  of  which  is  paid  for  injurien 
inflicted  while  in  that  vocation,  and  as  a 
result  thereof,  may  only  receive  the  pen- 
sion provided  by  law  at  the  time  of  hig  re- 
tirement. 

(April  24,  1911.) 


Note, -^  Pow&r  of  legislature  to  require 
municipality  to  pension  employees. 

For  >  note  on  power  of  the  legislature  to 
impose  burdens  upon  municipalities,  and  to 
control  their  local  administration  and  prop- 
erty, see  State  ex  rel.  Bulkeley  v.  Williams, 
48  Lr.R.A«  465.  As  to  right  of  state  to  con- 
trol municipal  fire  departments,  see  David- 
son V.  Hine,  15  L.R.A.(N.S.)  576. 

This  note  is  confined  strictly  to  the  pow- 
er of  the  legislature  to  require  municipali- 
ties to  use  their  own  money  to  pension 
employees.  And  cases  where  the  money  at- 
tempted to  be  appropriated  was  not  a  pub- 
lic fund  are  not  within  the  scope  of  this 
note. 

Apparently  few  co'urts  have  considered 
the  question  of  the  power  of  the  legislature 
to  require  municipalities  to  pension  their 
employees.  Some  cases  have  held  acts 
providing  for  a  pension  for  public  em- 
ployees, payable  from  municipal  funds,  to 
De  a  violation  of  constitutional  provi- 
sions against*  the  use  of  public  money 
for  private  purposes.  In  connection  with 
these  cases  it  should  be  noticed  that  the 
court  in  State  ex  bel.  Habeblan  v.  Love 
said  that  they  did  not  understand  that, 
by  enforcing  the  provisions  of  the  statute 
in  that  case,  the  credit  of  the  state  was 
given  or  loaned  in  aid  of  any  individual  or 
corporation,  within  the  meaning  of  §  3, 
art.  12,  of  the  Constitution,  which  was  in- 
tended to  prevent  the  state  from  extending 
its  credit  for  private  enterprises. 

In  State  ex  rel.  Heaven  v.  Ziegenhein,  144 
Mo.  283,  66  Am.  St.  Rep.  420,  45  S.  W. 
1099,  an  act  providing  for  the  pensioning 
of  policemen  who  had  served  a  given  time, 
and  making  provision  for  those  who  were 
disabled  in  the  performance  of  their  duty, 
was  held  unconstitutional  under  a  provi- 
sion declaring  that  the  general  assembly 
should  have  no  power  to  authorize  any 
county,  city,  town,  or  township,  or  other 
political  subdivision  of  the  state  now  ex- 
isting, to  grant  public  money  in  aid  of,  or 
to,  any  individual  association  or  corpora- 
tion whatsoever.  The  court  said:  "The 
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courts  should  not  search  for  plausible  rea- 
sons and  specious  pretexts  to  evade  and  set 
aside  constitutional  prohibitions  against 
the  improper  use  of  public  funds,  and  there-' 
by  unnecessarily  increase  the  burdens  of 
taxation.  Upon  the  contrary,  all  such  pro- 
visions in  the  organic  law  of  the  state 
should  be  enforced  and  made  effectual  ac- 
cording to  their  plain  meaning  and  intent. 
We  are  not  unmindful  of  the  important 
services  rendered  by  the  ofBcers  of  the  po- 
lioe  force,  and  of  the  benefits  derived  from 
their  faithfulness  in  protecting  and  guard- 
ing the  lives  and  property  of  the  citizens. 
They  are  officers  of  the  state,  however,  and 
the  Constitution  has  declared  that,  like  all 
others  holding  official  stations,  they  must 
rest  content  with  the  remuneration  fixed  by 
law;  and  after  their  services  have  been  per- 
formed, no  matter  how  valuable  they  may 
have  been,  the  city  cannot,  as  a  gratui^ 
or  pension,  'grant  public  money  to  or  in 
aid  of  any  individual;'  and  the  courts  have 
no  power  to  require  it  to  be  done."  In 
this  case  the  dicta  in  Mead  v.  Acton,  139 
Mass.  341,  1  N.  E.  413,  relied  upon. 

In  that  case  an  act  of  the  legislature  au- 
thorizing a  town  to  raise  a  certain  sum  of 
money  by  taxation,  and  to  appropriate  it 
to  the  payment  of  a  bounty  to  soldiers  who 
re-enlisted  as  veterans  in  a  certain  regi- 
ment, and  were  credited  to  that  town,  was 
held  unconstitutional  on  the  ground  that 
the  object  of  such .  act  was  to  benefit  in- 
dividuals, and  not  the  public.  The  court 
said:  "In  the  case  at  bar  it  seems  to  us 
clear  that  the  object  for  which  the  town 
of  Acton  has  raised  this  money  is  private, 
and  not  public.  The  town  has  made  no 
promise  to  these  soldiers,  and  is  not  under 
any  obligation  to  pay  them  any  bounties. 
The  purpose  is  not.  to  repay  any  sums  ad- 
vanced them  as  an  inducement  to  enlist 
The  bounty  to  be  paid  cannot  be  regarded 
in  the  light  of  compensation  for  services 
rendered ;  for  their  services  as  soldiers  were 
not  rendered  to  the  town,  and  the  town 
had  nothing  to  do  with  their  compensation. 
The  war  has  been  over  for  many  years,  and 
the  payment  of  these  bounties  cannot  en- 
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APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  Lancaster  Coun- 
ty, dismissing  his  application  for  a  writ  of 
mandamus  to  compel  defendants  to  place 
liim  upon  the  retired  list  of  firemen,  and 
pension  him.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  Frampton,  Price  &  Ab- 
Uott,  and  Lysle  I.  Abbott,  for  appellant: 

Municipalities,  being  the  mere  creatures 
of  the  legislature,  are  under  the  control 
of  their  creator. 

28  Cyc.  Law  &  Proc.  pp.  282  et  seq.;  Wil- 
liams y.  Eggleston,  170  U.  S.  304,  42  L.  ed. 
1047,  18  Sup.  Ct.  Rep.  617;  State  ex  rel. 
Bulkeley  v.  Williams,  48  L.R.A.  466,  note; 
Jersey  City  v.  Jersey  City  &  B.  R.  Co.  20 
N.  J.  Eq.  360;  Duanesburgh  t.  Jenkins,  57 
N.  Y.  177;  People  v.  Pinckney,  32  N.  Y. 
377. 

The  legislature  has  control  of  even  the 
purely  municipal  affairs  of  a  city. 

State  ex  rel.  Simeral  v.  Seavey,  22  Neb. 


454,  35  N.  W.  228;  Redell  v.  Moores,  03 
Keb.  219,  55  L.R.A.  740,  03  Am.  St.  Rep.  431> 
8  N.  W.  243;  28  Cyc  Law  &  Proc.  pp.  286, 
206;  Davidson  v.  Hine,  15  L.R.A.  (N.S.)  576, 
note;  State  ex  rel.  Kennedy  ▼.  Broatch,  68 
Neb.  706,  110  Am.  St,  Rep.  477,  94  N.  W. 
1016;  State  ex  rel.  Thompson  v.  Neble,  82 
Neb.  269,  19  L.R.A.(N.S.)  578,  117  N.  W. 
723. 

Sec.  16,  art.  3,  of  the  state  Constitution, 
does  not  apply  to  pensions. 

Douglas  County  v.  Timme,  32  Neb.  272, 
4tf  N.  W.  266;  State  ex  rel.  Dawson  County 
v.  Farmers  k  M.  Irrig.  Co.  59  Neb.  1,  80 
N.  W.  52;  Kirkwood  v.  Soto,  87  Cal.  394, 
25  Pac.  488;  ^tna  F.  Ins.  Co.  v.  Jones,  78 
S.  C.  445,  13  L.R.A.(N.S.)  1147,  125  Am. 
St.  Rep.  818,  59  S.  E.  148;  Price  v.  Society 
for  Savings,  64  Conn.  362,  42  Am.  St.  Rep. 
198,  30  Atl.  139;  Manning  v.  Spry,  121 
Iowa,  191,  96  N.  W.  873;  Re  Higgins,  L.  R. 
21  Ch.  Div.  95,  51  L.  J.  Ch.  N.  S.  772,  30 
Week.  Rep.  700. 


courage  enlistments,  or  in  any  way  affect 
the  public  service,  or  promote  the  public 
welfare.  The  direct  primary  object  is  to 
l)enefit  individuals,  and  not  the  public.  In 
any  view  we  can  take  of  the  statute,  the 
payments  it  contemplates  are  mere  gratui- 
ties or  gifts  to  individuals.  The  principle 
would  be  the  same  if  a  town  should  vote 
a  gratuity  or  a  pension  to  one  who  had 
rendered  services  as  an  officer  or  was  in 
any  way  entitled  to  its  gratitude.  This  a 
town  has  not  the  power  to  do,  even  with 
the  sanction  of  the  legislature.  A  statute 
conferring  such  power  is  unconstitutional, 
because  it  authorizes  raising  money  by 
taxation  for  the  exclusive  benefit  of  par- 
ticular individuals,  and  appropriates  money 
for  a  private  purpose  which  can  only  be 
raised  and  used  for  public  objects.  The 
right  to  tax  is  the  right  to  raise  money  by 
assessing  the  citizens  for  the  support  of 
the  government  and  the  use  of  the  state. 
The  term  'taxation'  imports  the  raising  of 
money  for  public  use,  and  excludes  the  rais- 
ing of  it  for  private  use." 

And  a  provision  of  the  Constitution  pro- 
hibiting the  legislature  from  making  or 
Authorizing  a  gift  of  any  public  money, 
state  or  municipal,  to  any  person,  state,  or 
corporation,  is  violated  by  a  mandatory 
statute  requiring  the  municipal  corpora- 
tions in  which  an  incorporated  exempt  fire 
company  exists  to  set  apart  from  the  mu- 
nicipal funds  a  sum  for  the  relief  of  dis- 
abled, sick,  injured,  and  infirm  exempt  fire- 
ment,  where  there  is  no  provision  restrict- 
ing the  payment  of  such  benefits  to  those 
who  have  performed  service  in  the  particu- 
lar municipality  raising  the  fund.  Taylor 
v.  Mott,  123  Cal.  497,  56  Pac.  256. 

In  Mahon  v.  Board  of  Education,  171  N. 
Y.  263,  89  Am.  St.  Rep.  810,  63  N.  E.  1107, 
an  act  appropriating  public  money  of  a 
city  to  pension  persons  who  were  teachers 
of  the  city  at  a  time  when  no  pension  svs- 
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tem  was  provided  for  was  held  to  violate 
a  constitutional  provision  that  '*the  legis- 
lature shall  not,  nor  shall  the  common 
council  of  any  city,  nor  any  board  of  super- 
visors, ffrant  any  extra  compensation  to 
any  public  officer,  servant,  agent,  or  con- 
tractor." 

And  it  was  further  held  that  such  an  act 
violated  a  constitutional  provision  that  "no 
county,  city,  town,  or  village  shall  here- 
after give  any  money  or  property,  or  loan 
its  money  or  credit  to,  or  in  aid  of,  any 
individual,  association,  or  corporation." 
Ibid. 

And  in  this  case  it  was  also  held  that 
excise  money  and  license  fees  belonging  to 
the  city  were  public  money,  and  that  the 
proceeds  of  the  fines  and  deductions  from 
teachers'  wages  were  likewise  public* 
money,  within  the  prohibition  of  the  con- 
stitutional provisions  mentioned.     Ibid. 

In  People  ex  rel.  O'Brien  v.  Plattsburgh, 
29  Misc.  440,  61  N.  Y.  Supp.  932,  a  legis- 
lative act  authorizing  to'vvn  boards  to  re- 
port in  favor  of  teachers  who  had  con- 
tinued in  the  town  service  for  a  certain 
number  of  years  a  pension  charge  for  one 
half  their  previous  wages,  where,  upon  the 
petition  of  twenty-five  taxpayers  of  the 
town,  the  question  was  submitted  to  the 
taxpayers,  and  a  majority  of  those  voting 
voted  in  favor  of  such  funds,  was  con- 
strued, but  no  question  or  point  was  made 
as  to  the  validity  of  the  act. 

In  Clarke  v.  Police  k  Health  Ins.  Board, 
123  Cal.  24,  55  Pac.  576,  an  act  to  create 
a  police  relief,  health,  life  insurance,  and 
pension  fund  in  the  several  counties,  cities, 
and  towns  of  the  state  was  held  not  to  be 
invalid  as  special  and  local  legislation.  It 
does  not  appear  in  this  case,  however, 
whether  the  benefits  were  to  be  paid  from 
the  funds  of  the  municipality,  or  from  re- 
serves from  the  salary  of  the  members  of 
the  police  force.  J.  T.  W. 
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PenBion  laws  should  be  construed  liber- 
ally  and  favorably  toward  applicants. 

Walton  V.  Cotton,  19  How.  355,  15  L.  ed. 
658. 

Pension  laws  are  constitutional  and  valid. 

United  States  v.  Hall,  98  U.  S.  343,  25 
L.  ed.  180;  United  States  v.  Van  Leuven, 
62  Fed.  52;  United  States  v.  Fairchilds,  1 
Abb.  (U.  S.  )   74,  Fed,  Ca*.  No.  15,067. 

Messrs.  O.  O,  Flansburg  and  Ijeonard 
Flansbnrg,  for  appellees: 

A  fire  department  acquired  and  main- 
tained by  a  municipality  is  a  matter  pure- 
ly of  municipal  concern;  and  a  law  placing 
a  burden  upon  the  inhabitants  of  the 
municipality  for  the  purpose  of  the  support 
thereof,  imposes  a  tax  upon  the  municipal- 
ity for  a  "corporate  purpose." 

Wetherell  v.  Devine,  116  111.  631,  6  N. 
E.  24;  Weightman  v.  Clark,  103  U.  S.  256, 
26  L.  ed.  302;  McCallie  v.  Chattanooga,  3 
Head,  317;  Owensboro  v.  Com.  105  Ky. 
344,  44  KRjl.  202,  49  S.  W.  320;  State  v. 
Wheeler,  33  Neb.  563,  50  N.  W.  770;  Ger- 
man- American  F.  Ins.  Co.  v.  Minden,  51  Neb. 
870,  71  N.  W.  995;  State  ex  rel.  Atty.  Gen. 
r.  Moores,  55  Neb.  480,  41  L.R.A.  624,  76 
N.  W.  175;  Lincoln  Street  R.  Co.  v. 
Lincoln,  61  Neb.  109,  84  N.  W.  812; 
Aachen  M.  F.  Ins.  Go.  v.  Omaha,  72  Neb. 
112,  100  N.  W.  137,  72  Neb.  518,  101  N.  W. 
4;  Lexington  v.  Thompson,  113  Ky.  540, 
67  L.R.A.  775,  101  Am.  St.  Rep.  361,  68 
S.  W.  477 ;  State  ex  rel.  Geake  v.  Fox,  158 
Ind.  130,  56  L.R.A.  893,  63  N.  E.  19; 
State  ex  rel.  Holt  v.  Denny,  118  Ind.  475, 

4  L.R.A.  65,  21  N.  B.  274;  San  Francisco 
V.  Liverpool  &  L.  &  G.  Ins.  Co.  74  Cal.  113, 

5  Am.  St.  Rep.  425,  16  Pac.  380;  People  ex 
.rel.  Park  Comrs.  v.  Detroit,  28  Mich.  233, 

16  Am.  Rep.  202;  Helena  Consol.  Water  Co. 
V.  Steele,  20  Mont.  1,  37  L.R.A.  412,  49  Pac. 
382. 

To  allow  the  pension  to  appellant  in  this 
case  would  be  the  granting  of  a  gratuity 
in  the  nature  of  extra  compensation  to  an 
individual,  which  is  prohibited  by  art.  3, 
§  16,  and  art.  14,  §  3,  of  the  Constitution. 

United  States  v.  Hall,  98  U.  S.  343, 25  L. 
od.  100 ;  State  ex  rel.  Heaven  ▼.  Ziegenheim, 
144  Mo.  283,  66  Am.  St.  Rep.  420, 
45  S.  W.  1099;  Mahon  v.  Board 
of  Education,  171  N.  Y.  263,  89  Am.  St. 
Rep.  810,  63  N.  E.  1107;  Mead  v.  Actin,  139 
Mass.  341,  1  N.  E.  413;  Philadelphia  Asso. 
V.  Wood,  39  Pa.  81 ;  Oxnard  Beet  SuRar  Co. 
V.  State,  73  Neb.  57,  102  N.  W.  80,  105  N. 
W.  716;  iEtna  F.  Ins.  Co.  v.  Jones,  78  S.  C. 
445,  13  L.R.A.(N.S.)  1147,  125  Am.  St.  Rep. 
818,  59  S.  E.  148. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  a  mandamus  proceeding  to  compel 
the  officers  of  tho  city  of  Lincoln  "to  place 
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plaintiff  upon  the  retired  list  of  firemen  in 
said  city,  and  pay  him  a  pension  of  $50 
per  month,  and  that  said  pension  be  dated 
from  April  1,  1904."  No  alternative  writ 
was  issued;  but  the  respondents  filed  a 
general  demurrer,  which  was  sustained  by 
the  district  courts  and  the  relator's  ap- 
plication waa  dismissed.  The  relator  ap- 
peals. 

In  1895  the  legislature,  by  chapter  39, 
Laws  1895,  provided:  "That  all  metropoli- 
tan cities  and  cities  of  the  first  class  hav- 
ing a  paid  fire  department  shall  pension 
all  firemen  of  the  paid  fire  department 
whenever  such  firemen  shall  have  first 
served  in  such  fire  department  for  the 
period  of  twenty-one  years,  and  shall  elect 
to  retire  from  active  service  and  go  upon 
the  retired  list.  Such  pension  shall  be 
paid  by  the  city  in  the  same  manner  as 
firemen  upon  the  active  list  are  paid,  and 
such  pension  shall  be  twenty-five  per  cent 
of  the  amount  of  salary  such  retiring  fire 
man  shall  be  receiving  at  the  time  that  he 
goes  upon  such  pension  list."  The  act  also 
directs  that  pensions  shall  be  paid  to  fire- 
men permanently  disabled  while  in  the  line 
of  duty,  and  that  pensions  shall  be  paid  to 
the  widows  and  the  orphans  of  firemen 
whose  death  shall  have  been  caused  by  in- 
juries received  while  in  the  line  of  duty. 
By  the  amendment  of  1909  the  pension  is 
increased  to  50  per  cent  of  the  fireman's 
salary  at  the  time  "he  goes  upon  such  pen- 
sion list,"  provided  the  pension  shall  be 
at  least  $50  a  month.  Comp.  Stat.  1909, 
chap.  30,  §§  11  et  seq.  The  respondents' 
counsel  contend  that  the  statute  is  void 
because  repugnant  to  §  7,  art.  9,  §  16,  art. 
3,  and  §  3,  art.  12,  of  the  Constitution. 

Among  other  things,  §  7,  art.  9,  of  the 
Constitution  declares:  "The  legislature 
shall  not  impose  taxes  upon  municipal  cor- 
porations, or  the  inhabitants  or  property 
thereof,  for  corporate  purposes."  State  v. 
Wheeler,  33  Neb.  563,  60  N.  W.  770,  is 
cited  to  sustain  the  proposition  that  a  tax 
for  the  support  of  a  fire  department  is 
levied  for  a  corporate  purpose,  and  from 
this  statement  and  declarations  subsequent- 
ly made  in  German-American  F.  Ins.  Co. 
V.  Minden,  51  Neb.  870,  71  N.  W.  996; 
Aachen  &  M.  F.  Ins.  Co.  v.  Omaha,  72  Neb. 
112,  100  N.  W.  137;  State  ex  rel.  Atty. 
Gen..v.  Moores,  55  Neb.  480,  41  L.R.A.  624, 
76  N.  W.  175;  and  Lincoln  Street  R.  Co. 
V.  Lincoln,  61  Neb.  109,  84  N.  W.  802.— the 
conclusion  is  reached  that  a  city,  m  mafn- 
taining  a  fire  department,  exercises  private 
and  corporate,  rather  than  governmental, 
power.  The  opinion  in  State  v.  Wheeler, 
supra,  did  turn  upon  the  thought  that  the 
tax  sought  to  be  exacted  from  foreign  in* 
surance  companies   for  the  benefit  of  tb« 
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fire  department  in  metropolitan  cities  was 
a  tax  for  corporate  purposes,  but  the  sub- 
ject was  not  discussed  in  the  briefs  upon 
the  theory  that  a  municipality  may  exer- 
cise governmental  duties  distinct  from  pri- 
vate or  corporate  functions,  or  that  any 
distinction  should  be  made  between  them, 
but  rather  it  was  assumed  that,  if  the  ex- 
action should  be  classified  as  a  tax,  it  was 
laid  for  a  corporate  purpose;  and  so  the 
court,  following  the  arguments  of  counsel, 
said  that  the  money  demanded  was  a  tax 
laid  for  corporate  purposes. 

In  German-American  F.  Ins.  Co.  y.  Min- 
den,  61  Neb.  870,  71  N.  W.  995,  the  de- 
cision rests  solely  upon  the  -principle  that 
the  ordinance  considered  was  void  because 
no  procedure  for  the  collection  of  the  tax, 
other  than  by  a  criminal  prosecution,  was 
provided. 

In  Aachen  &  M.  F.  Ins.  Co.  v.  Omaha,  72 
Neb.  61^,  on  page  530,  101  N.  W.  3,  in 
the  oommissioners'  opinion  which  the  court 
adopted,  it  is  said:  ''It  is  admitted  by  the 
demurrer  that  the  assessment  complained 
of  was  made  by  the  tax  commissioner  of 
the  city  of  Omaha  for  municipal  purposes 
only."  Upon  this  hypothesis  the  opinion 
was  rendered. 

On  the  other  hand,  in  Gillespie  v.  Lin- 
coln, 36  Neb.  34,  16  L.R.A.  349,  52  N.  W. 
811,  in  an  exhaustive  and  well-reasoned 
opinion  by  Judge  Post,  this  court  held 
that  firemen  should  be  placed  in  the  same 
classification  as  policemen  and  health  of- 
ficers; that  they  are  public  or  state  of- 
ficers, vested  with  such  powers  as  the  stat- 
ute confers;  and  that  the  duties  they  per- 
form do  not  relate  to  the  corporate  func- 
tions of  the  municipality.  This  opinion,  is 
sustained  by  the  owerwhelming  weight  of 
authority.  2  Abbott,  Mun.  Corp.  §  700; 
Cunningham  v.  Seattle,  4  L.R.A.(N.S.)  629, 
and  note  (40  Wash.  59,  82  Pac.  143); 
Brown  v.  District  of  Columbid,,  29  App.  D 
C.  273,  25  L.R.A.(N.S.)  98;  Phcenix  As- 
sur.  Co.  V.  Fire  Department,  117  Ala.  631, 
42  L.R.A.  4d8,  23  So.  843;  Firemen's  Benev. 
As«o.  V.  Lounsbury,  21  111.  511,  74  Am. 
Dec.  115. 

Gillespie  y.  Lincoln,  supra,  has  not  been 
critized  ^r  in  any  manner  discredited  by 
this  court,  and  must  be  held  to  state  the 
correct  general  principle  of  law.  In  sus^ 
taining  the  right  of  the  legislature  to  au- 
thorize the  governor  to  select  commission- 
ers who  shall  appoint  and  control  members 
of  the  police  force  and  of  the  fire  depart- 
ment in  metropolitan  cities,  the  function  of 
firemen  is  recognized  as  governmental  rath- 
er than  proprietary.  Redell  v.  Moores,  63 
Neb.  219,  66  LJUL  740,  93  Am.  St.  Rep. 
431,  88  N.  W.  243.  So,  therefore,  while 
the  city  of  Lincoln  has  the  right,  and  in 
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its  charter 'is  given  specific  authority,  to 
assemble  appliances  for  the  extinguishment 
of  fires,  to  employ  firemen,  and  to  levy  and 
collect  taxes  to  pay  the  expenses  of  the 
fire  department,  and  while  that  purpose  is 
a  public  one,  it  is  not  a  corporate  purpose 
within  the  prohibition  in  §  7,  art.  9,  of 
the   Constitution. 

We  do  not  understand  that,  by  enforcing 
the  provisions  of  the  statute,  the  credit  of 
the  state  is  given  or  loaned  in  aid  of  any 
individual  or  corporation.  Section  3,  art. 
12,  of  the  Constitution,  was  intended  to 
prevent  the  state  from  extending  its  credit 
to  private  enterprises.  Oxnard  Beet  Sugar 
Co.  V.  SUte,  73  Neb.  66,  102  N.  W.  80, 
105  N.  W.  716. 

Section  16,  art.  3,  of  the  Constitution, 
provides:  "The  legislature  shall  never 
grant  any  extra  compensation  to  any  pub- 
lic officer,  agent,  servant,  or  contractor 
after  the  services  shall  have  been  rendered 
or  the  contract  entered  into."  The  respond- 
ents insist  that  the  statute  under  considera- 
tion offends  against  this  part  of  the  funda- 
mental law.  A  fireman's  pension  may  be 
classified  as  part  of  his  compensation  for 
services  rendered,  or  it  may  be  said  that  it 
is  paid  to  him  for  the  purpose  of  stimu- 
lating all  those  engaged  in  a  like  public 
duty  to  prevent  and  suppress  the  destruction 
of  I  property  and  the  loss  of  human  life  in- 
cident to  those  conflagrations  which  the  ut- 
most vigilance  may  minimize,  but  cannot 
entirely  prevent,  in  populous  cities.  With- 
in whichever  class  the  pension  may  fall, 
public,  funds  may  be  appropriated  in  con- 
formity with  legislative  authority  to  pay 
the  fireman,  and  the  money  is  thereby  ex- 
pended for  a  public  purpose.  Gray,  Limi- 
tations of  Taxing  Power  &  Public  Indebted- 
ness, §  336;  Exempt  Fireirf.n'8  Benev.  Fund 
V.  Roome,  93  N.  Y.  313,  46  Am.  Rep.  217; 
Phoenix  Assur.  Co.  v.  Fire  Department,  117 
Ala.  631,  42  L.R.A.  468,  23  So.  843;  Fire- 
men's Benev.  Asso.  v.  Lounsbury,  21  111. 
511,  74  Am.  Dec.  115.  And  a  pension 
granted  to  a  fireman  who  has  served  since 
the  law  became  effective  cannot  be  said  in 
reason  to  be  a  gratuity,  nor  the  grant  of 
extra  compensation.  Com. '  ex  rel.  Phila- 
delphia Police  Pension  Fund  Asso.  v.  Walt- 
on, 182  Pa.  373,  61  Am.  St.  Rep.  712,  38 
Atl.  790;  Com.  ex  rel.  Firemen's  Relief 
Asso.  V.  Barker,  211  Pa.  610,  61  Atl.  253. 
The  statute,  therefore,  does  not  contravene 
§  16,  art.  3,  of  the  Constitution. 

Finally,  the  respondents  contend  that  in- 
asmuch as  the  relator  did  not  serve  as  a 
fireman  for  twenty-one  years  subsequent  to 
the  enactment  of  chapter  39,  supra,  he  is 
not  entitled  to  a  pension,  and  cite  State 
ex  rel.  Heaveji  v.  Ziegenhein,  144  Mo.  283, 
66  Am.  St  Rep.  420,  45  S.  W.  1099.     In 
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that  case  the  statute  construed  provided 
''that  any  person  i^frho  shall  serve  as  a 
policeman  .  .  .  for  twenty  years/' etc ; 
whereas,  our  statute  directs  that  cities  of 
a  certain  class  shall  pension  "all  firemen 
of  the  paid  department  whenever  such  fire- 
man shall  have  first  served  in  such  fire  de- 
partment for  the  period  of  twenty-one 
years,"  etc.  A  comparison  of  the  statutes 
demonstrates  the  inapplicability  of  the 
Ziegenhein  Case  to  the  case  at  bar,  and 
should  convince  the  reader,  that  the  Ne- 
braska legislature  intended  the  statute  to 
apply  to  all  firemen  who  have  served  for 
the  period  of  twenty-one  years.  Of  course, 
the  fireman  must  have  been  in  the  service 
and  must  have  retired  while  the  law  was  in 
force,  because  he  must  have  elected  to  re- 
tire from  the  service  before  he  could  be 
placed  upon  the  retired  list,  and  he  could 
not  thus  elect  if  he  were  not  in  the  serv- 
ice. This  brings  us  to  an  important  fea- 
ture of  the  case,  and  that  is:  the  relator 
prays  for  a  writ  to  compel  the  respondents 
to  enroll  him  as  a  retired  fireman,  and  to 
place  his  name  upon  the  pension  list.  To 
this  extent  we  are  satisfied  that  the  de- 
murrer was  improperly  sustained. 

The  relator  also  asks  that  the  respond- 
ents be  compelled  to  pay  him  arrears  of  pen- 
sion at  the  rate  of  $50  a  month.  Chapter 
39,  Laws  1895,  only  authorized  the  pay- 
ment of  a  pension  to  the  extent  of  25  per 
cent  of  the  fireman's  salary  at  the  time  he 
retires  from  the  service.  The  relator  waji 
being  paid  $80  a  month  at  the  time  he  re- 
tired in  1904,  so  that  at  that  time  he  was 
entitled  to  a  pension  of  but  $20  a  month. 
The  enactment  of  1909  (Laws  1909,  chap. 
60,  §  1)  increases  the  percentage  to  50  per 
cent,  but  provides  that  at  least  $50  a  month 
shall  be  paid.  If  the  city  of  Lincoln  had 
discharged  its  liability  to  the  relator,  he 
would  have  received  no  more  than  $20  a 
month  prior  to  July  1,  1909.  Clearly,  the 
city  should  not  be  penalized  by  increasing 
that  obligation  150  per  cent.  So  that  by 
no  fair  construction  of  the  statute  should 
he  be  paid  $50  a  month  from  the  date  he 
ceased  to  serve  as  a  fireman  until  the 
amendment  of  1909.  Whether,  coincident 
with  the  taking  effect  of  that  statute,  he  be- 
came entitled  to  $50  a  month,  is  an  import- 
ant and  interesting  question. 

In  considering  the  right  of  the  state  to 
grant  pensions,  we  enter  an  unexplored 
field  from  a  local  standpoint.  In  the  Cbn- 
stitution  of  1866,  the  Constitution  adopted 
by  the  convention  in  1871,  but  not  ratified 
by  the  people,  and  in  the  Constitution  of 
1875,  the  right  of  the  state  to  loan  its 
credit  to  individuals,  or  to  grant  extra 
compensation  to  any  officer  of  or  contract- 
or with  the  state,  is  definitely  and  positive- 
34  L.R.A.(N.S.) 


ly  forbidden.  At  no  time  has  the  policy 
of  the  state  encouraged  the  creation  of  an 
office-holding  class.  Rotation  in  office  with- 
in the  dominant  party,  and  rotation  in  of- 
fice by  the  change  in  party  control  of  state, 
county,  city,  and  village  government,  has 
been  a  recognized  feature  of  our  civic  life. 
It  was  not  until  1871  that  the  Congress  of 
the  United  States  seriously  considered  the 
subject  of  reform  in  the  civil  service,  and 
the  creation  of  a  force  of  permanent  em- 
ployees in  government  service,  and  agita- 
tion for  the  payment  of  pensions  to  civil 
officers  is  a  subject  of  more  recent  develop- 
ment. The  constitutional  prohibitions  just 
referred  to  were  not  formulated  and  adopt- 
ed with  a  view  to  the  eradication  of  evil 
practices  then  prevalent  in  the  common- 
wealth. The  stute  has  generally,  to  say 
the  least,  been  frugal  in  fixing  official 
salaries,  and  it  may  have  been  anticipated 
that  attempts  might  be  made  by  appro- 
priations or  ew  post  f€toto  laws  to  favor  in- 
dividuals, or  to  create  charges  upon  the 
public  treasury  for  services  that  others 
would  have  been  willing  to  render  for  the 
compensation  provided  by  law. 

In  applying  these  limitations  to  the  in- 
stant case,  it  may  be  conceded  that  the 
pension  forms  an  inducement  to  the  indi- 
vidual to  enter  and  remain  in  the  service 
of  the  fire  department,  and  that  the  pen- 
sion in  a  sense  is  part  of  the  compensation 
paid  for  those  services.  2  Goodnow,  Com- 
parative Administrative  Law,  p.  74;  Gray, 
Limitations  of  Taxing  Power  &  Public  In- 
debtedness, §  336.  In  this  aspect  of  the 
case,  if  no  part  of  the  service  was  rendered 
subsequent  to  the  enactment  of  the  law, 
the  compensation  would  be  a  gratuity,  for- 
bidden by  the  fundamental  law  of  the  state. 
Mead  v.  Acton,  139  Mass.  341,  1  N.  E.  413. 
But  the  relator  continued  in  the  service 
nine  years  after  the  law  was  enacted,  and 
thereby  earned  a  right  to  his  pension  un- 
der that  act  so  long  as  it  shall  remain  in 
force,  llie  amendment  of  1909  does  not 
repeal  the  act  of  1895  so  as  to 'deprive  the 
relator  of  his  right  to  a  pension,  but,  since 
he  rendered  the  state  no  services  subse- 
quent to  the  enactment  of  that  amendment, 
to  increase  his  pension  would  violate  §  16, 
art.   3,  of  the  Constitution. 

The  fact  that  some  firemen  earned  their 
pensions  by  serving  a  comparatively  short 
time  subsequent  to  1895,  whereas  others 
were  compelled  to  continue  in  the  service 
for  a  greater  length  of  time,  does  not  make 
the  legislation  void.  The  constitutional 
limitations  do  not  apply  to  such  conditions. 
The  legislature  is  not  restrained  from  pay- 
ing unequal  compensation  for  official  serv- 
ices so  long  as  its  laws  with  regard  thereto 
are  general     Legislation  must  be  couched 
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in  general  termB,  and  in  its  application 
exact  equality  cannot  always  be  obtained 
among  individuals.  These  limitations  do 
not  restrain  the  legislature  from  appro- 
priating money  for  the  benefit  of  firemen  dis- 
abled in  the  service  while  in  the  discharge 
of  their  duty,  or  for  the  benefit  of  the 
widow  and  the  children  of  a  fireman  fatal- 
ly injured  while  in  that  service  and  in  the 
line  of  duty.  It  is  a  matter  of  common 
knowledge  that  the  legislature  appro- 
priates money  for  the  benefit  of  citizens  in- 
jured while  assisting  in  the  capture  of 
criminals,  and  its  right  to  do  so  does  not 
rest  upon  the  principle  that  thereby  com- 
pensation is  paid  for  the  time  devoted  to 
the  public  service,  nor  is  the  appropriation 
a  gratuity,  but  it  is  justified  upon  the 
broad  ground  that  the  state  owes  the  citi- 
zen a  moral  duty  to  pay  him  for  injuries 
received  while  discharging  a  duty  imposed 
by  the  necessities  of  the  state  upon  all 
citizens,  but  which  he  has  performed  for 
them.  The  duty  to  extinguish  conflagra- 
tions is  also  a  public  one,  and  the  state  is 
under  the  same  moral  obligation  to  its  in- 
jured firemen  that  it  owes  to  the  citizen 
who  is  injured  while  assisting  in  the  cap- 
ture of  a  criminal.  The  legislature  may 
transform  that  duty  into  a  legal  obliga- 
tion, and  impose  it  upon  the  municipali- 
ties by  statutes  general  in  their  application 
to  th^  class  of  .cities  affected  thereby,  and, 
so  long  as  the  law  is  not  repealed,  that 
obligation  will  be  enforced  by  the  courts. 

It  therefore  seems  to  us  that  the  writ 
should  not  issue  in  the  form  prayed  for, 
and  ordinarily  we  would  not  hesitate  to 
affirm  the  judgment  of  the  District  Court. 
It  may  be  the  trial  court  was  moved  by 
some  such  considerations  to  deny  the  writ; 
but  the  arguments  of  counsel  do  not  so  ad- 
vise us,  and,  in  view  of  the  importance  of 
this  case  to  the  pensioners  upon  the  rolls 
of  the  Omaha  department  who  have  ap- 
peared here  by  counsel,  as  well  as  to  the 
relator,  we  hold  that  the  judgment  of  the 
District  Court  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Heese,  Ch.  J.,  and  lietton,  J.,  not  sit- 
ting. 
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4LFBED  T.  STALEY,  Plff.  in  Err., 

STATE  OF  NEBRASKA. 

(—  Neb.  — ,  131  N.  W.  1028.) 

Bigamj  —  good  faith  —  advice  of  oonn- 
Bel. 

1.  In  a  trial  for  bigamy  under  a  statute 

Headnotes  by  Bosi;  J, 
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which  does  not  make  intent  an  element  of 
the  crime,  it  is  no  defense  for  accused  to 
prove  he  acted  in  good  faith  on  advice  of 
counsel  that  a  former  marriage  to  his 
cousin  was  void,  and  that  a  deputy  county 
attorney  threatened  him  with  prosecutio-^ 
for  living  with  her,  where  such  former  mar- 
riage is  valid. 

Appeal  —  nonprejudicial  evidence. 

2.  The  admission  of  evidence  not  preju- 
dicial to  accused  is  not,  a  ground  for  re- 
versal. 

(June  26,  1011.) 

ERROR  to  the  District  Court  for  laat^ 
caster  County  to  review  a  judgment 
convicting  defendant  of  bigamy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Adams,  for  plaintiff  in 
error : 

The  crime  of  bigamy,  is  not  established 
where  the  mind  of  the  accused  has  reason 
to  believe  and  does  believe,  under  the  facts 
existing  and  present  at  the  time,  that  he 
has  a  right  to  marry,  or  that  the  marriage 
he  is  entering  into  is  legal. 

Baker  v.  State,  86  Neb.  775,  27  L.R.A. 

Note.  —  Belief  in  termination  of  former 
m4irriage  aa  a  defense  to  a  proaecu- 
tion  for  bigamy. 

The  question  embodied  in  the  above  title 
forms  the  subject  of  a  note  to  Baker  v. 
State,  in  27  L.R.A.(N.S.)  1097,  which  com- 
prehends the  specific  aspect  involved  in 
Staley  v.  State,  as  to  whether  belief  in 
the  invalidity  of  a  former  marriage  con- 
stitutes a  defense  to  a  prosecution  for  big- 
amy. 

The  following  decisions  have  appeared 
since  the  compilation  of  such  note: 

That  a  belief  that  a  former  wife  had  pro- 
cured a  divorce  is  a  defense  is  recognized 
in  Leseuer  v.  State,  —  Ind.  — ,  96  N.  E. 
239,  in  which,  however,  it  is  held  not  to' be 
sufficient  that  the  defendant  siiould  merely 
have  had  a  belief  upon  the  subject,  but  that 
he  must  show  such  care  and  inquiry  as 
would  justify  the  belief  under  all  the  evi- 
dence; and  that  whether  he  has  done  so  is 
a  question  for  the  jury. 

In  State  v.  Trainer,  232  Mo.  240,  134  S. 
W.  528,  it  is  held  that  an  honest  belief, 
based  upon  the  receipt  by  defendant  of  a 
newspaper  containing  a  notice  of  the  pub- 
lication of  a  divorce  suit  instituted  by  his 
former  wife,  which  notified  him  that,  if  he 
should  fail  to  appear  and  plead,  the  allega- 
tions of  the  bill  would  be  taken  as  confessed 
and  judgment  would  be  rendered  against 
him,  IS  no  defense  to  a  prosecution  under  a 
statute  making  every  person,  having  a  hus- 
band or  wife  living,  who  shall  marry  an- 
other, guilty  of  bigamy,  except  where  the 
former  marriage  has  been  annulled  by  di- 
vorce, etc.;  but  that  such  belief  may  be 
taken  into  consideration  in  fixing  the  meas* 
ure  of  punishment.  E.  S.  O. 
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(N.S.)  1097,  126  N.  W.  300;  Kelley  v.  Gage 
County,  67  Neb.  6,  93  N.  W.  194,  99  N. 
W.  624;  Parker  t.  Nothomb,  66  Neb.  308, 
60  L.RjL  699,  93  N.  W.  861. 

Mr.  W.  W.  Towle  also  for  plaintiff  in 
error. 

MfBsrs.  Grant  G.  Bfartin,  Attorney  Gen- 
eral, and  Firank  B.  Bdgerton,  for  the 
State: 

A  mistake  of  law,  though  made  on  the 
strength  of  advice  of  counsel,  cannot  excuse 
criminality. 

Bishop,  New  Oim.  Law,  §  294;  Wes- 
ton y.  Com.  Ill  Pa.  261,  274,  2  Atl.  191, 

0  Am.  Crim.  Rep.  436;  People  y.  Weed,  29 
Hun,  629;  State  y.  Sherwood,  68  Vt.  414, 
36  Atl.  362 ;  State  y.  Qoodenow,  66  Me.  30 ; 

1  Am.  Crim.  Rep.  42;  Cutter  y.  State,  36 
N.  J.  L.  126;  United  States  y.  Anthony, 
11  Blatchf.  200,  Fed.  Cas.  No.  14,469;  Unit- 
ed States  y.  Taintor,  11  Blatchf.  374,  Fed. 
Cas.  No.  16,428;  Com.  v.  White,  110  Mass. 
407 ;  Black  y.  Ward,  27  Mich.  191,  16  Am. 
Rep.  162. 

Rose,  J.,  deliyered  the  opinion  of  the 
court: 

In  a  prosecution  by  the  state,  Alfred  T. 
Staley,  defendant,  was  convicted  of  bigamy, 
and  for  that  offense  was  sentenced  to  serve 
a  term  of  one  year  in  the  penitentiary.  As 
plaintiff  in  error,  he  is  now  seeking  a  re- 
versal of  the  judgment  against  him. 

This  is  defendant's  second  conviction  for 
the  same  offense,  the  first  having  been  re- 
versed as  erroneous.  Staley  y.  State,  87 
Neb.  639,  127  N.  W.  878.  A  statute  de- 
clares that  a  marriage  in  this  state  between 
first  cousins  is  void.  Comp.  Stat.  1909, 
chap.  62,  §  3.  Though  that  relationship 
exists  between  defendant  and  H^ttie  Bixler, 
they  were  married  in  Council  Bluffs,  Iowa, 
in  1907,  when  they  were  residents  of  Oma- 
ha. Under  the  laws  of  Iowa,  the  marriage 
is  valid  there,  and  consequently  it  is  like- 
wise valid  here.  State  v.  Hand,  87  Neb. 
189,  28  L.R.A.(N.S.)  763,  126  N.  W.  1002. 
They  lived  together  as  husband  and  wife 
until  February,  1908,  when  he  left  her  in 
Omaha,  where  they  were  at' the  time  resid- 
ing. Without  procuring  a  divorce,  defend- 
ant was  married  to  Pearl  Stoner  in  Lan- 
caster county,  August  7,  1909,  though  his 
former  wife  is  still  living.  These  facts  and 
conclusions  are  not  in  dispute. 

Defendant  argues  that  the  conviction 
should  not  be  permitted  to  stand  for  the 
following  reasons:  In  entering  into  the  sec- 
ond marriage,  he  did  not  intend  to  commit 
a  crime.  He  believed,  in  good  faith,  that 
his  marriage  with  his  cousin  was  void,  and 
that  a  divorce  or  an  annulment  of  the  mar- 
riage was  entirely  unnecessary.  He  was  so 
advised  by  three  lawyers,  and  conscientious- 
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ly  relied  upon  their  advice.  A  deputy  coun- 
ty attorney  of  Douglas  county  told  defend- 
ant the  marriage  was  void,  and  threat- 
ened him  with  prosecution  if  he  did  not 
abandon  his  unlawful  relations  with  his 
cousin.  During  the  trial  defendant  offered 
to  prove  these  facts,  and  the  exclusion  of 
proof  offered  for  that  purpose  is  his  prin- 
cipal ground  of  complaint,  v  Can  he  excuse 
his  bigamy  by  showing  that  he  was  cowed 
by  the  threat  of  the  officer,  and  that  in  good 
faith  he  acted  on  the  advice  of  counsel  T  The 
validity  of  the  marriage  with  his  cousin 
was  a  question  of  law,  and  not  of  fact.  Ig- 
norance of  facts,  where  there  is  no  criminal 
intent,  often  excuses  offenses;  but  this  rule 
does  not  in  general  extend  to  ignorance  of 
the  law.  That  one  accused  of  crime  had 
endeavored  to  ascertain  the  law  and  had 
been  misled  by  counsel  or  a  magistrate  is 
not  generally  a  defense.  1  Bishop,  New 
Crim.  Law,  §  294;  State  v.  Qoodenow,  66 
Me.  80,  1  Am.  Crim.  Rep.  42;  Weston  v. 
Com.  Ill  Pa.  261,  2  Atl.  191,  6  Am.  Crim. 
Rep.  436.  This  principle  applies  to  of- 
fenses against  the  marriage  relation.  Bish- 
op, Statutory  Crimes,  3d  ed.  662;  State  v. 
Gfoodenow,  66  Me.  30,  1  Am.  Crim.  Rep.  42; 
State  V.  Sherwood,  68  Vt.  414,  35  Atl.  362 ; 
People  y.  Weed,  29  Hun,  628.  Courts  and 
text  writers  recognize  the  fact  that  hard- 
ships sometimes  result  from  the  enforce- 
ment of  the  ancient  maxim,  "Ignorance 
of  the  law  excuse  not;"  but  it  cannot  be 
abandoned  without  serious  consequences 
to  society.  The  people  in  adopting  the 
Constitution  fully  appreciated  the  possi- 
bility that  injustice  in  exceptional  cases 
would  result  from  the  enforcement  of  laws 
enacted  to  prevent  crime  and  to  punish 
criminals.  To  afford  protection  in  such 
instances  was  one  of  the  purposes  in  view 
when  the  pardoning  power  was  conferred 
upon  the  governor. 

That  defendant  was  free  from  the  crim- 
inal intent  essential  to  a  crime  is  the  prin- 
cipal feature  of  an  able  argument  in  his 
behalf.  The  statute  denouncing  bigamy 
does  not  make  intent  an  element  of  the 
crime.  It  provides  "that  if  any  married 
person,  having  a  husband  or  wife  living 
shall  marry  any  other  person,  every  person 
80  offending  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  seven  years  nor  less 
than  one  year.*'  Criminal  Code,  §  201.  Mal- 
ice may  be  implied  from  a  wilful  violation 
of  the  statute  and  a  reckless  disregard  of  ex- 
isting marital  relations.  Both  defendant 
and  his  cousin-wife  testified  there  never 
had  been  any  domestic  trouble  to  suggest 
a  separation.  There  is  proof  that  he  Imew 
she  was  pregnant  when  he  left  her.  Under 
such  circumstances,  he  had  an  accusing 
conscience  when  h*  formed  the  purpose  to 
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abandon  her,  unless  he  was  devoid  of  all 
marital  sentiment  and  of  every  worthy  in- 
stinct of  paternity.  These  natural  impul- 
ses of  the  human  heart  ought  to  have  given 
a  warning  signal,  even  if  the  statutes  had 
been  silent  on  the  subjects  of  bigamy  and 
divorce.  To  the  threatened  prosecution  in 
a  court  of  justice  his  valid  marriage  would 
have  been  a  complete  defense.  If,  however, 
he  was  intimidated  by  threats  of  prosecu- 
tion, he  could  have  lived  apart  from  his 
wife  in  safety  during  the  time  required 
for  the  determination  of  his  social  status  in 
a  court  of  justice.  The  state  is  interested 
in  the  consequences  of  the  relation  creat- 
ed by  marriage.  Willits  v.  Willits,  76  Neb. 
228,  6  LJLA.(N.S.)  767,  107  N.  W.  379, 
14  A.  ft  E.  Ann.  Cas.  883.  For  the  good  of 
society  and  for  the  protection  of  the  family, 
marriage  is  carefully  guarded  by  law.  Aft- 
er becoming  the  husband  of  his  cousin,  his 
obligations  to  her,  to  his  unborn  child,  and 
to  society,  required  care  and  diligence  on 
his  part  before  leaving  his  wife  and  marry- 
ing again  without  a  divorce.  He  knew  it 
was  at  least  doubtful  whether  the  marriage 
was  void.  Otherwise  he  would  not  have 
asked  the  advice  of  counsel.  The  deputy 
county  attorney  was  the  prosecuting  officer 
of  the  state,  and  not  the  attorney  for  de- 
fendant. Counsel  may  give  advice,  but  the 
duty  of  adjudicating  whether  a  marriage  is 
void  is  a  function  of  the  courts.  Lawyers 
and  laym^  alike  know  this.  In  civil  con- 
troversies involving  property  rights  only, 
individuals  often  refuse  to  act  without  an 
order  of  court;  but,  if  the  evidence  on  be- 
half of  the  state  is  believed,  defendant,  on 
the  mere  advice  of  counsel  that  his  mar- 
riage y^tLB  void,  was  willing  to  abandon  his 
wife  as  an  adulteress,  and  leave  her  with 
the  prospect  that  she  would  become  the 
mother  of  a  bastard  child.  The  obligations 
of  one  who  has  voluntarily  entered  into 
the  marriage  relation  require  a  greater  de- 
gree of  care  than  that  exercised  by  defend- 
ant. He  acted  on  the  advice  of  counsel  at 
his  peril,  and  under  the  law  it  is  no  defense 
in  this  case. 

It  is  further  insisted  that  the  state  was 
erroneously  permitted  to  introduce  testi- 
mony that  a  child  was  the  issue  of  defend- 
ant'tf  marriage  with  his  cousin.  Defendant 
himself  testified  to  that  fact»  and  it  is  per- 
fectly plain  on  the  face  of  the  record  that 
he  was  in  no  wise  prejudiced  by  such  proof 
in  his  attempt  to  establish  the  defense  al- 
ready outlined. 

It  is  suggested,  further,  that  the  court 
erred  in  admitting  in  evidence  an  Iowa  stat^ 
ute  showing  that  it  is  not  unlawful  for 
cousins  to  marry  in  that  state.  An  exam- 
ination of  the  record  shows  that  the  ruling 
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assailed  is  sanctioned  by  former  holdings 
of  this  court. 

No  prejudicial  error  has  been  found,  and 
the  judgment  is  affirmed. 

Sedgwick,  J.,  took  no  part. 


NORTH  CAROLINA  SUPREMX: 
COURT. 

J.  F.  BATEMAN 

V. 

KRAMER  LUMBER  COMPANY,  Appt. 
(164  N.  C.  248,  70  S.  E.  474.) 

« 

Sale  —  standing  timber  —  extension  of 
time  —  notice. 

1.  Notice'  of  desire  for  extension,  and 
tender  of  interest,  are  necessary  before  ex- 
piration of  the  time  specified  in  a  deed  of 
standing  timber  to  be  removed  within  a 
specified  time,  which  provides  that,  in  the 
event  the  grantee  does  not  get  it  all  off  in 
time,  he  shall  have  one  year's  time  i£ 
which  to  remove  the  same  by  paying  inter- 
est on  the  purchase  money. 

Appeal  —  new  trial  —  error  in  instrac* 
tions  —  failure  of  defense. 

2.  A  new  trial  will  not  be  granted  by  the 
appellate  court  for  errors  in  instructions 
in  a  suit  which  results  in  favor  of  plain- 
tifT,  if  in  no  aspect  of  the  testimony  was 
there  an  available  defense  to  the  action. 

(March   1,  1911.) 

note, ^Construction  and  effect  of  pro* 
vision  for  extension  of  time  for  re- 
moval of  standing  timber. 

As  to  rights  and  remedies  of  landowner 
and  owner  of  timber  after  expiration  of  time 
stipulated  for  removal  of  cbe  timber,  see 
note  to  Peirce  v.  Finerty,  29  L.R.A.(N.S.) 
647. 

As  to  the  right  of  a  grantor  of  land  who 
reserves  timber  standing  thereon,  to  be  re- 
moved within  a  specified  time,  to  remove 
the  same  after  the  expiration  of  such  time, 
see  the  note  to  Adkins  r.  Huff,  3  L.R.A. 
(N.S.)  649. 

As  to  conveyance  of  title  to  standing 
timber  without  conveying  title  to  the  land, 
see  note  to  McRae  v.  Stillwell,  65  L.R.A. 
613.  And  as  to  whether  a  purchase  of 
standing  timber  to  be  remov^  within  a 
specified  period  of  years  is  a  purchase  of 
realty  or  of  personalty,  see  note  to  Midyette 
v.  Grubbs,  13  L.R.A.(N.S.)   278. 

A  note  to  Dennis  Simmons  Lumber  Co.  v. 
Corey,  6  L.R.A.(N.S.)  469,  considers  the 
cases  upon  the  question  of  the  effect  of  con- 
tract with  respect  to  standing  timber  to 
pass  title  to  the  same. 

No  hard  and  fast  rule  can  be  laid  down 
for  the  construction  and  effect  of  a  provi- 
sion in  a  timber  contract  which  extends 
the  time  for  the  removal  of  the  timber.    The 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Tyrrell  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  wrongful  cut- 
ting of  timber  on  plaintiff's  land.    Affirmed. 

Statement  by  Hoke,  J.: 

Civil  action  to  recover  damages  for 
wrongfully  cutting#timber  on  lands  of  plain- 
tiff. There  was  evidence  to  show  that  on 
the  Ist  of  October,  1906,  Enoch  Bateman 
sold  and  conveyed  to  defendant  company 
the  standing  timber  on  a  certain  tract  of 
land  in  Tyrrell  county;  the  deed  therefor' 
containing  the  following  stipulation  con- 
cerning the  cutting  and  removing  of  the 
timber:  "It  is  expressly  understood  and 
agreed  that  the  party  of  second  part,  its 
successors  and  assigns,  shall  have  a  term 
of  two  years  in  which  to  cut  and  remove 


said  timber,  and,  in  the  event  they  do  not 
get  it  off  in  that  time,  they  shall  have  one 
year's  time  thereafter  in  which  to  remove 
the  same  by  paying  to  the  party  of  the  first 
part  interest  on  the  purchase  money  for 
said  extension  of  time.  It  is  further  under- 
stood and  agreed  that  the  party  of  the  sec- 
ond part,  its  successors  and  assigns,  shall 
have,  with  their  servants,  agents,  and  em- 
ployees, teams,  carts,  and  other  appliances, 
right  of  ingress,  egress,  regress  to,  in,  and 
across  said  land,  for  the  purpose  of  cutting 
and  removing  said  timber  or  other  timber 
which  they  may  own  upon  other  and  con- 
tiguous or  adjoining  tracts.  And  shall  also 
have  the  right  to  build  upon  said  land  any 
or  all  neceessary  buildings,  stables,  camps, 
or  other  shelters  for  the  purpose  of  proper- 
ly prosecuting  the  work  of  cutting  and  re- 
moving the   timber   above   referred   to,   or 


question  in  each  case  is,  What  is  the  con- 
tract between  the  parties? 

The  contract  is  to  be  interpreted  and  ef- 
fectuated according  to  the  intention  of  the 
parties,  as  disclosed  in  the  language  of  the 
instrument  and  the  mode  in  which  it  was 
made,  considered  with  reference  to  the  situa- 
tion of  the  parties  and  the  purpose  to  be 
accomplished,  unless  some  established  rule 
of  law  will  be  thereby  violated.  Brown  v. 
Bishtp,  105  Me.  272,  74  Atl.  724. 

In  Norfolk  Lumber  Co.  v.  Smith,  160  N. 
C.  253,  63  S.  E.  954,  reversing  on  rehear- 
ing 146  N.  C.  158,  59  S.  E.  543,  it  ap- 
peared, after  eliminating  unnecessary  ver- 
biage, that  the  clause  in  respect  to  the 
extension  of  time  read  as  follows:  "Said 
E.  .  .  .  shall  have  four  years  to  cut, 
haul  and  remove  said  timber  from  said 
land,  and,  if  longer  time  be  required  to 
remove  said  timber,  the  right  is  here- 
by granted,  upon  the  payment  of  8  per 
cent  per  annum  upon  the  purchase  price 
for  the  time  it  takes  after  the  expiration  of 
the  four  years  herein  granted,  ...  to 
cut  and  remove  the  said  timber  and  to  con- 
struct and  operate  such  roads  ...  as 
the  said  E.  .  .  .  may  deem  necessary, 
for  cutting  and  removing  said  timber,  so 
long  as  they  may  desire,  not  exceeding  two 
years."  In  construing  this  provision  the 
couort  said:  "It  thus  appears  that  the  ex- 
tension of  two  years  includes  the  right  to 
cut  and  remove,*  these  words  being  con- 
nected with  and  placed  in  their  legitimate 
relation  to  the  words  'herein  granted.*  In 
this  way  we  think  a  natural  interpretation 
is  given  the  instrument,  and  all  parts  of 
it  given  effect,  which  is  the  primary  pur- 
pose of  all  construction.  To  eliminate  the 
words  *to  cut*  and  'cutting,*  leaving  only  the 
words  'remove'  and  'removing,*  is  not  al- 
lowable. It  is  elementary  that  it  is  the 
duty  of  the  court  to  ascertain  and  effectuate 
the  Intention  of  the  parties  to  written  in- 
struments, but  it  is  also  elementary  that 
they  must  gather  intention  from  the  lan- 
guage used.  No  question  is  raised  in  re- 
gard to  the  reasonableness  of  the  time 
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granted  to  cut  and  remove.  The  original 
period  of  four  years  extended,  'not  exceeding 
two,'  makes  in  all  six  years,  and  this  has 
never  been  su^ested  as  unreasonable.  There 
is  no  uncertainty  respecting  the  time  when 
the  grantee  must  beffin  to  cut;  hence  none 
of -the  questions  in  that  respect  which  have 
been  before  this  and  other  courts  are  in- 
volved here.  The  simple  question  is  wheth- 
er, by  the  language  of  the  deed,  the  exten- 
sion from  and  after  the  expiration  of  the 
four  yeajrs  includes  the  right  to  cut  as  well 
as  remove  the  timber  sold  to  the  grantee. 
For  the  reasons  given  we  think  it  does. 
Plaintiff,  the  assignee  of  Etheridge,  before 
the  expiration  of  the  original  period,  gave 
notice  that  it  desired  an  extension  of  'four 
years.'  Of  course,  it  was  not  entitled  to 
so  long  a  time,  but  its  error  in  this  respect 
did  not  work  a  forfeiture  of  its  right  to 
two  years.  Defendant  denied  that  it  was 
entitled  to  any  extension,  and  began  to  cut 
the  timber.  In  this  way  they  were  inter- 
fering with  plaintiff^s  right.** 

In  Oconto  Co.  v.  Lundquist,  119  Mich. 
264,  77  N.  W.  950,  the  timber  contract 
granted  permission  to  cut  and  remove  the 
timber  at  any  time  previous  to  a  certain 
date,  "with  privilege  of  another  year,  if 
needed,  to  remove  timber,"  and  provided 
that  the  purchaser  should  have  no  claim  or 
ownership  in  any  of  said  timber  that  should 
not  be  removed  from  the  land  at  the  certain 
date.  The  court  said :  "We  are  of  the  opin- 
ion that  the  timber  contract  should  be  con- 
strued to  mean  that  the  complainant  should 
have  two  years  within  which  to  remove  the 
timber  from  such  portions  of  the  land  as 
could  not  be  conveniently  lumbered  the  first 
season,  and  that  the  showing  of  diligence 
was  sufficient,  under  the  provision,  which 
was  that  permission  was  given  to  cut  and  re- 
move timber  a.iy  any  time  previous  to  the 
1st  day  of  June,  1816,  'with  privilege  of 
another  year,  if  needed,  to  remove  timber.* '' 

So,  in  Williams  v.  Flood,  63  Mich.  487, 
30  N.  W.  93,  where  there  was  an  absolute 
sale  of  all  the  standing  timber  of  a  certain 
description,  to  be  removed  within  two  years 
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which  may  be  convenient'  or  necessary  for 
said  work.  To  have  and  to  hold  all  of  the 
above  described  timber  rights  and  privileges 
to  the  said  party  of  the  second  part,  its 
assigns,  for  and  during  the  time  specified, 
or  extension  thereof,  as  above  specified." 
That  on  March  0,  1908,  six  months  or 
more  before  the  two  years  had  expired, 
Enoch  Bateman  conveyed  the  tract  of  land, 
with  all  the  rights  and  privileges  thereon, 
to  plaintiff,  J.  F.  Bateman.  That  a  few 
trees  were  cut  a. short  time  before  the  ex- 
piration of  the  two-year  period,  but  the 
great  bulk  of  the  timber  was  cut  and  re- 
moved after  the  two  years  liad  expired, 
plaintiff  testifying  that  all  cutting  after  the 
two  years  had  been  done  after  notice  and 
protest  on  his  part.  Among  other  things 
the  court  charged  the  jury:  "That  the  ex- 
tension clause  of  the  contract  in  this  case 


gave,  in  any  event,  only  tlie  right  to  remove 
after  the  two  years  expired,  what  had  been 
cut  during  the  two  years.  It  could  give 
no  right  to  cut  after  the  two  years  had 
expired."  There  was  verdict  award- 
ing damages  for  timber  cut  after  period 
of  two  years.  Judgment  on  the  verdict, 
and  defendant  excepted  and  appealed. 

Messrs.   B.    F.    Aydlett   and   J.    O.    B. 
£lirlnghau8    for    appellant. 
Messrs.  M.  Majette  and  W.  M.  Bond 

for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

We  have  held  in  many  recent  decisions 
that  deeds  of  this  character,  by  correct  in- 
terpretation, convey  to  the  grantees  an  es- 
tate in  fee  in  the  timber  determinable  as  to 


from  the  date  of  the  conveying  instrument, , 
and  an  oral  extension  of  time  for  one  year 
was  granted,  before  the  original  two  years 
expired,  as  well  as  a  second  verbal  extension 
of  another  year,  before  the  expiration  of  the 
first  extension, — the  title  to  the  timber  left 
standing  upon  the  land  at  the  expiration 
of  the  time  to  revest  in  the  grantor, — the 
court  held  that  the  parol  agreement  to  ex- 
tend the  time  for  removal  of  the  timber  was 
more  than  a  revocable  license  to  the  vendee, 
and  that  it  prevented  the  enforcement  of  the 
forfeiture  so  long  as  it  lasted,  as  it  w.as  en- 
tirely inconsistent  with  it,  and  that  during 
that  period  the  landowner  would  be  estoppe'd 
from  preventing  him  from  entering  the  land 
and  removing  the  timber. 

A  written  instrument  for  the  sale  of  all 
trees  of  a  specified  kind  on  certain  property, 
under  the  agreement  "that  the  lumber  shall 
be  cut  this  winter  if  possible,  and  what  re- 
mains uncut  shall  be  cut  the  following  win- 
ter," is  a  sale  of  the  growing  timber  therein 
mentioned,  and  not  a  mere  revocable  license 
to  cut  the  timber,  so  that  where  the  vendee 
found  it  impossible,  owing  to  the  condition 
of  the  soil,  to  cut  and  remove  the  timber 
the  first  winter,  he  was  justified  in  cutting 
and  removing  the  timber  the  second  winter. 
Brown  v.  Bishop,  supra. 

A  deed  to  certain  marked  and  branded 
standing  trees,  which  gives  the  purchaser  a 
period  of  t.y&  years  in  which  to  remove 
them  and  such  additional  time,  if  they  are 
not  removed  within  the  designated  period, 
^*'as  he  shall  desire,"  and  contains  a  cove- 
nant of  general  warranty  of  title  to 
the  trees,  is  a  conveyance  of  realty  and 
since  the  covenant  of  title  runs  with 
the  land,  a  subsequent  purchaser  of  the 
trees  may  maintain  an  action  on  the  war- 
ranty against  the  original  grantor.  Asher 
Lumber  Co.  v.  Cornett,  23  Ky.  L.  Rep.  602, 
63  S.  W.  974.  But  where  a  contract  extend- 
ing the  time  fixed*  in  an  original  lease  for  the 
cutting  of  timber  contains  no  words  of  as- 
signability, it  confers  no  rights  upon  any- 
one except  the  company  named,  and  the 
right  may  not  be  assigned.  Baker  v.  Davis, 
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127  Ga.  649,  57  S.  E.  62,  wherein  the  exact 
point  involved  in  this  note  seems  not  to  have 
arisen. 

In  Surles  y.  Mllikin,  97  Ga.  485,  25  S.  E. 
322,  it  was  covenanted  in  a  printed  lease 
that  the  lessee  might  "commence  boxing, 
working,  or  otherwise  using  the  said  timber 
for  j^urpentine  purposes"  at  any  time  he 
might  desire,  and,  also,  that  the  lessee 
should  ''have  the  right  to  continue  to  box, 
work,  or  otherwise  use  the  said  timber,  and 
every  portion  thereof,  for  the  full  term  of 
two  years,  beginning,  with  reference  to  each 
portion  of  the  timber,  from  the  time  only 
that  the  boxing  and  working  of  each  portion 
is  commenced,  it  being  the  intention  of  the 
parties  that  this  lease  shall  continue  to  op- 
erate until  all  of  the  timber,  and  each  and 
every  portion  thereof,  has  been  boxed, 
worked,  and  otherwise  used  for  turpentine 
purposes  for  the  full  period  of  two  (2) 
years,  and  shall  end  after  the  year  1803." 
But  since  it  appeared  that  the  words,  "and 
shall  end  after  the  year  1893,"  were  inter- 
lined before  the  lessor  would  consent  to  exe- 
cute the  lease,  it  did,  when  properly  con- 
strued, give  the  lessee  no  right  at  all  to 
work  or  use  the  timbci  in  question  for  any 
purpose  after  the  expiration  of  the  year 
1893.  Lumpkin,  J.,  said:  "It  is  a  well- 
settled  rule  in  construing  contracts,  such, 
for  instance,  as  policies  of  insurance,  the 
main  portions  of  which  are  printed,  and 
the  special  or  particular  portions,  adapting 
it  to  the  precise  agreement  of  the  parties, 
are  written,  that  the  written  words  should 
be  given  greater  force  and  effect  than  those 
which  are  printed.  That  rule  is  applica- 
ble, in  principle,  to  the  present  case." 

Where  a  deed  makes  a  bargain  and  sale 
of  "all  of  the  standing  cypress  trees,  dead 
or  alive,  and  all  logs  now  cut  and  lying  on" 
described  land,  and  contains  a  covenant  au- 
thorizing entry  on  the  land  to  cut  and  re- 
move the  trees  for  the  term  of  two  years, 
or  until  the  removal  of  all  logs  cut  under 
the  contract,  with  a  further  provision  that 
the  vendee  shall  "deaden,  cut,  and  remove 
the  timber  on  said  lands  with  diligence  and 
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all  of  the  timber  not  cut  and  removed  with- 
in the  stipulated  period.  Horntlial  v.  How- 
cott,  164  N.  C.  228,  70  S.  E.  171;  Midyette 
V.  Grubbs,  145  N.  C.  85,  13  L.R.A.(N.S.) 
278,  58  S.  E.  795;  OrmandMin.  Co.  v.  Besse- 
mer Cotton  Mills,  143  N.  C.  308,  55  8.  E. 
700;  Dennis  Simmons  Lumber  Co.  v.  Corey, 
140  N.  C.  467,  6  L.R.A.(N.S.)  468,  63  8.  E. 
300;  Hawkins  v.  Goldsboro  Lumber  Co.  139 
N.  C.  162,  61  S.  E.  852.  It  has  been  held, 
further,  that  in  conveyances  and  contracts 
of  this  kind,  considering  the  general  pur- 
port of  the  instrument,  the  character  and 
extent  of  the  property,  and  the  time  al- 
lowed and  required  for  the  purpose,  the  pro- 
vision as  to  the  extension  of  time,  when 
properly  taken  advantage  of  and  made 
available,  permits  the  grantees  to  both  cut 


and  remove  for  the  period  covered  by  the 
extension;  this  being  the  clear  intent  of 
the  parties.  Norfolk  Lumber  Co.  v.  Smith, 
150  N.  C.  253,  63  S.  E.  954.  There  was  er- 
ror, therefore,  in  the  ruling  of  the  court 
below  "that  the  extension  claim  of  this  con- 
tract gave  only  the  right  to  remove,  but 
not  to  cut,  after  the  two  years  had  expired." 
We  are  of  opinion,  however,  that  the  re- 
sults of  the  trial  should  not  be  disturbed 
on  this  account,  and  for  the  reason  that 
in  no  aspect  of  the  evidence  has  the  de- 
fendant shown  any  right  to  avail  itself 
of  the  stipulation  as  to  the  extension  of 
time,  and  therefore  any  and  all  cutting 
and  appropriation  of  timber,  after  the  two 
years  specified,  constituted  a  wrongful  in- 
vasion of  plaintiff's  rights.    The  provision 


as  fast  as  the  floods  and  water  courses  will 
permit,  but  if  the  said  cypress  timber  shall 
not  be  removed  within  two  years,  then  the 
vendee  shall  have  two  years"  longer  upon 
the  payment  of  a  certain  sum  for  further 
license,  the  logs  cut  during  the  contract 
period  for  cutting  are  the  property  of  the 
vendee,  and  may  be  removed  within  a  rea- 
sonable time  after  the  expiration  of  the 
second  two  years,  pursuant  to  the  provi- 
sion of  the  deed  giving  further  time  for  re- 
moving logs  already  cut  under  the  contract. 
Sanborn  v.  Franklin  County  Lumber  Co. 
55  Fla.  389,  46  So.  85. 

And  in  Ciapusci  v.  Clark,  12  Cal.  App. 
44,  106  Pac.  436,  M'here  the  contract  re- 
cited the  sale  of  "all  the  timber  growing 
on"  certain  land  for  a  stated  price,  and 
gave  the  purchasers  "four  years  to  take 
said  timber  off  of  said  land,  with  privilege 
of  a  longer  time  by  paying  the  sum  of 
$6  per  year  rent  in  advance,  for  a  time  not 
to  exceed  ten  years  from  date  of  this  agree- 
ment," the  court  said  of  the  extension 
clause:  "It  seems  to  us  that  Peterson  v. 
Gibbs,  infra,  disposes  of  appellants'  con- 
tention that  the  provision  for  the  payment 
of  $5  to  secure  an  extension  of  the  time 
in  which  to  remove  the  timber  was  a  privi- 
lege given  on  condition  of  prompt  payment 
of  that  sum,  and  that  the  use  of  the  term 
'rent'  was  without  significance.  The  agree- 
ment is  conceded  to  have  been  inartificially 
drawn.  It  is  not  reasonable  to  suppose 
that  so  important  a  privilege  as  that  of 
the  right  to  remove  the  timber  which  had 
been  fully  paid  for  should  depend  upon  so 
trifiing  a  circumstance  as  the  prompt  pay- 
ment of  $5  per  annum.  There  is  nothing  in 
the  nature  oif  the  transaction  to  suggest 
that  consequences  so  serious  were  *Jitended 
to  be  imposed  by  such  failure,  or  that  a 
forfeiture  of  all  rights  was  to  follow.  We 
are  not  precluded  from  regaiding  the  use 
of  the  term  'rent'  as  having  some  mean- 
ing. It  was  used,  probably,  with  as  clear 
a  conception  of  its  import  as  the  other 
provisions  in  connection  with  it.  We  see 
no  reason  why  we  may  not  interpret  the 
provision  to  mean  that  the  buyer  was  to 
pay  $5  per  annum  in  advance  as  rent  for 
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the  privilege  of  cutting  timber  after  four 
years,  and  before  the  expiraton  of  ten 
years.  As  this  was  a  covenant  apart  from 
the  sale  of  the  timber,  and  not  a  condition 
upon  which  the  sale  depended,  we  are  led 
to  the  safe  conclusion  that  nonpayment  at 
the  appointed  hour  cannot  alone  work  a 
forfeiture  of  all  rights  Under  the  contract. 
Regarding  the  $5  payment, as  rent,  there 
could  be  no  forfeiture  under  this  agree- 
ment, without  demand  by  plaintiff  of  the 
rental  upon  or  after  the  last  day  given  the 
lessee  on  which  to  pay." 

An  instrument  which  purports  to  "grant, 
bargan,  sell,  and  convey"  to  the  vendees 
"all  the  timber  now  standing,  lying,  or  be- 
ing on"  certain  lands,  with  a  period  of  ten 
years  in  which  to  remove  the  same,  and 
then  provides  that  if  the  timber  is  not  re- 
moved within  the  named  period,  a  certain 
vearly  rental  shall  be  paid,  and  furtlier  ex- 
hibits an  agreement  that  each  of  the  par- 
ties shall  pay  one  half  the  taxes  on  the 
land  until  all  the  timber  is  removed,  is  an 
absolute  sale  of  all  the  described  timber  at 
the  date  of  the  instrument,  a  failure  to 
remove  which  within  the  allotted  period 
but  subjects  the  vendees  to  liability  for  the 
annual  rent.  Peterson  v.  Gibbs,  147  Cal. 
1,  109  Am.  St.  Rep.  107,  81  Pac.  121,  where- 
in it  was  said:  "Here  there  is  absolutely 
nothing  in  the  terras  of  the  agreement 
which  can  be  construed  as  making  the  re- 
moval of  the  timber  a  condition  precedent 
to  the  passing  of  title,  or  as  causing  delay 
in  such  removal,  beyond  the  period  of  ten 
years  from  the  date  of  the  instrument,  or 
failure  to  pay  the  rental  reserved  or  one 
half  of  the  taxes,  to  operate  as  a  devesting  t 
of  the  title  conveyed.  The  terms  of  the  in- 
strument literally  signify  an  absolute  con- 
veyance of  the  timber,  and  there  is  nothing 
in  the  provisions  relied  upon  by  plaintiff 
to  impair  the  force  of  the  plain  words  of 
present  grant.  The  provision  to  the  effect 
that  the  vendees  should  have  a  period  of 
ten  years  in  which  to  remove  the  timber 
that  they  had  purchased  must  be  read  in 
connection  with  the  provision  to  the  effect 
that,  if  it  is  not  removed  within  ten  years, 
the  vendees  'will  pay  a  yearly  rental  .  •  • 
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in  question,  conferring  as  it  does  a  privi- 
lege, and  unilateral  in  its  obligation,  par- 
takes to  some  extent  of  the  nature  of  an 
option,  in  which  time  is  ordinarily  of  the 
essence,  and  the  accepted  doctrine  in  ref- 
erence to  this  and  other  instruments  con- 
taining the  same  and  similar  language  is 
that  they  should  be  strictly  construed.  At- 
lantic Product  Co.  V.  Dunn,  142  N.  C.  471, 
55  S.  E.  299;  Alston  v.  Connell,  140  N. 
0.  486,  63  S.  E.  292;  Estes  v.  Furlong,  59 
111.  298;  Dyer  v.  Duffy,  39  W.  Va.  148,  24 
L.R.A.  339,  19  S.  E.  640;  Mason 'v.  Payne, 
47*  Mo.  517;  21  Am.  &  Eng.  Enc  Law,  2d 
ed.  p.  931.  In  this  last  citation  it  is  said: 
"There  is,  moreover,  a  strong  inclination 
on  the  part  of  the  courts  to  view  any  de- 
lay with  great  strictness,  on  the  ground 


that  the  party  seeking  to  enforce  perform- 
ance was  not  bound,  while  the  other  party 
was  bound."  In  the  case  of  Estes  v.  Fur- 
long, 69  111.  298,  the  court  recognizes  the 
general  proposition  that,  "when  a  contract 
is  in  any  wise  unilateral,  the  court  will 
regard  any  delay  on  the  part  of  the  pur- 
chaser with  especial  strictness,*'  etc 

Applying  the  principle,  we  are  of  opin- 
ion, and  so  hold,  that  the  stipulation  in 
this  instrument  "that  the  parties  shall  have 
two  years  in  which  to  cut  and  remove  the 
timber,  and,  in  the  event  they  do  not  get 
it  all  off  in  that  time,  they  shall  have  one 
year's  time  thereafter  in  which  to  remove 
the  same,  by  paying  to  the  party  of  the 
first  part  interest  on  the  purchase  money  for 
said  extension  of  time,"  by  correct  interpre- 


for  the  privilege  of  removing  such  timber.' 
etc  This  provision,  together  with  the  pro- 
vision for  the  payment  by  the  vendees  of 
one  half  of  all  taxes  that  mav  be  levied 
upon  the  land  from  the  date  of  the  agree- 
ment until  all  of  the  timber  has  been  re- 
moved, both  of  which  are  mere  covenants 
in  no  way  affecting  the  title,  must  be  held 
to  express  the  agreement  of  the  parties  as 
to  the  effect  of  any  failure  of  the  vendees 
to  remove  the  timber  within  the  designated 
period  of  ten  years." 

In  Weaver  v.  King,  —  Tex,  Civ.  App.  — , 
98  S.  W.  902,  where  the  defendants,  under 
a  timber  contract,  were  given  the  right  to 
take  the  timber  from  the  land  before  June 
4,  1904,  after  which  time  their  right  there- 
to ceased,  and,  before  the  expiration  of  the 
time,  the  plaintiff  Verbally  represented  to 
them  that  they  could  have  all  the  time  they 
needed  to  cut  the  timber  after  the  expira- 
tion of  the  contract,  the  court  held  that  a 
reasonable  time  after  the  expiration  of  the 
contract  in  which  to.  remove  the  timber  was 
all  that  the  extension  gave  him,  and  since 
the  evidence  showed  that  a  few  months, 
at  most,  was  all  that  was  necessary,  and 
a  year  had  passed  since  the  expiration  of 
the  original  contract,  before  the  defendants 
began  cutting  the  timber,  and  there  was  no 
proof  by  circumstances  or  otherwise  that 
the  delay  was  justified  by  necessity,  or  any 
reasonable  cause,  the  dd^ndants  lost  their 
rights.  W  « 

In  Thill  V.  Johnston,  60  Wash.  393,  111 
Pac.  225,  where  two  parties  purchased  a 
parcel  of  real  estate,  and  in  the  contract 
it  was  provided  that  one  should  have  the 
land  and  the  other  the  merchantable  tim- 
ber thereon,  with  a  period  <^  "six  years 
within  which  to  remove  said  Timber,"  the 
landowner  to  have  the  right  after  six  years 
to  clear  the  land  within  the  area  covered  by 
the  merchantable  timber,  and  "all  timber 
on  said  premises  at  the  end  of  eight  years" 
to  revert  to  the  landowner,  the  court  said: 
"We  think  that,  in  view  of  all  the  provi- 
sions of  the  contract  relating  to  the  re- 
moval of  the  timber,  it  can  readily  be  seen 
that  the  parties  intended  the  appellants 
[owners  of  timber]  to  have  eight  years  for 
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that  purpose  without  forfeiture  of  their 
rights  to  the  timber."  Then  the  court,  af- 
ter quotine  the  six-year  clause,  supra,  con- 
tinued: "These  words  clearly  indicate  that 
the  appellants  were  still  to  have  some 
right  on  the  land  after  the  expiration  of  the 
six  years  named,  and  by  the  language  fol- 
lowing this  clause  of  the  contract  it  is  evi- 
dent that  such  right  consisted  of  the  right 
to  the  timber  for  two  years  longer,  subject 
to  his  clearing  right.  This  necessarily  gave 
them  the  rignt  to  go  upon  the  land  and 
remove  the  timber  during  that  time." 

While  it  is  possible  for  parties  to  make 
a  contract  whereby  one  would  be  entitled 
to  a  perpetual  right  to  enter  upon  the  land 
of  another  and  remove  timber  therefrom,  as 
such  an  agreement  is  so  unreasonable  in  its 
nature,  no  contract  will  be  presumed  to 
have  this  effect,  unless  it  is  plainly  mani- 
fest from  the  terms  thereof  that  such  was 
the  intention  of  the  parties.  And  in  the 
construction  of  the  instrument  the  court 
will  consider  the  whole  paper. 

Thus,  a  deed  to  standing  timber  which 
gives  the  grantee  the  right  to  cut  and  re- 
move timber  during  a  certain  designated 
period,  with  an  incidental  right  to  erect 
buildings,  use,  and  operate  railroads  over 
and  across  the  land,  and  a  further  right 
that,  if  the  grantee  should  fail  to  remove 
the  timber  within  five  years,  it  should  have 
such  further  time  in  which  to  remove  it  as 
it  might  desire;  provided,  it  should  pay  in- 
terest annually  on  the  purchase  price, — 
does  not  give  the  grantee,  it  was  neld  in 
Young  V.  Camp  Mfg.  Co.  110  Va.  678,  60 
S.  E.  843,  "an  absolute  and  unconditional 
title  to  the  timber,  but  only  [to]  such  as 
was  cut  and  removed  within  the  time  limit- 
ed by  the  deed,  and  such  extensions  there- 
of as  the  grantee  was  entitled  to  demand 
upon  a  fair  construction  of  the  deed,  or  as 
might  be  agreed  upon  between  the  parties," 
and  does  not  give  it  "a  right  to  cut  and 
remove  within  a  wholly  indefinite  period 
the  timber  which  it  had  purchased."  Keith, 
IP.,  after  quoting  the  extension  clause, 
supra,  said:  "But  that  lanisruage,  if  liter- 
ally construed,  might  be  extended  to  one, 
or  a  hundred,  or  a  thousand  years, — that 
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tation,  requires  tliat  on  or  before  the  expi- 
ration of  the  specified  period  of  two  years 
the  grantees  claiming  the  privilege  should 
notify  the  owner  of  the  property  and  ten- 
der the  stipulated  amount.  We  have  held 
in  a  case  at  tlie  present  term  (Horn thai 
V.  Howcott,  164  N.  C.  228,  70  S.  C.  171) 
that,  when  the  estate  of  the  timber  deter- 
mines certainly,  in  the  absence  of  clear 
and  express  provision  to  the  contrary,  it 
does  so  in  favor  of  the  owner  of  the  land; 
Associate  Justice  Allen  succinctly  stating 
the  principle  as  follows:  "The  defendants 
in  this  case  are  grantees  of  the  premises 
under  a  deed  from  the  plaintiffs,  and  we 
conclude  that  the  legal  effect  of  that  deed 
is  to  convey  to  the  defendants  the  land  and 
all  the  timber  thereon  not  cut  and  removed 
by  the  Roper  Lumber  Company  within  four 
years  from  the  date  of  its  deed."  In  the 
present  ease  there  is  no  evidence  which 
shows  or  tends  to  nhow  that  any  tender  of 
this  interest  was  ever  made  to  plaintiff, 
who  was  owner  of  the  land  when  the  pe- 
riod of  two  years  expired,  and  had  been 
for  more  than  six  months.  There  is  no 
evidence  which  shows,  or  tends  to  show, 
that  any  tender  was  ever  made  to  Enoch 
Bateman,  plaintiff's  grantor,  prior  to  the 
execution  of  the  deed  to  plaintiff  or  prior 
to  its  due  and  proper  registration  in  August, 
1908.  We  incline  to  the  opinion  that  there 
is  no  testimony  deserving  of  serious  con- 
sideration, that  any  tender  of  this  interest 
was  ever  made  to  Enoch  Bateman  himself 


until  some  time  after  the  two  years  had 
expired,  and  such  a  tender,  by  authority, 
would  be  too  late  even  if  Enoch  Bateman 
had  been  the  proper  person.  Atlantic  Prod- 
uct Co.  V.  Dunn,  142  N.  0.  471,  55  S.  E. 
209.  True,  Mr.  C.  E.  Kramer,  an  officer 
of  defendant  company,  when  he  first  tes- 
tified to  this  point,  stated  that  he  had  au- 
thorized such  a  tender  through  D.  P.  White, 
a  foreman,  a  few  days  prior  to  October  1, 
1898,  the  date  when  the  specified  time  ex- 
pired, but  when  shown  the  check  which,  it 
was  claimed,  constituted  the  tender,  he  very 
properly  requested  to  be  allowed  to  take  the 
stand  again  to  say  that  he  was  mistaken 
about  the  time  of  the  tender,  and  that  it 
was  on  the  16th  of  October,  two  weeks  after 
the  time  had  expired.  It  appears,  also,  that 
a  witness  by  the  name  of  R.  A.  Jennings 
had  testified  that  the  check  had  been  offered 
on  the  18th  of  September,  but  in  the  light 
of  the  date  of  the  check  and  the  admissions 
of  C.  E.  Kramer,  as  to  date,  it  is  evident 
that  this  witness  too  was  mistaken,  but, 
without  deciding  whether  there  was  any  tes- 
timony of  a  tender  to  anyone  prior  to  Octo- 
ber 1st,  there  is,  as  stated,  no  claim  or  evi- 
dence tending  to  show  that  any  tender  was 
ever  made  to  J.  F.  Bateman,  plaintiff  and 
then  owner  of  the  property.  The  entire 
testimony  relevant  to  the  inquiry  was  be- 
fore the  court,  and  while  there  was  error 
in  the  charge,  as  stated,  it  being  perfectly 
apparent  that  in  no  aspect  of  it  is  Uiere  any 
defense  available,  our  decisions  are  to  the 


is  to  say,  it  is  wholly  indefinite,  and  fixes  no 
time  within  which  the  contract  is  to  be 
executed, — and  it  is  therefore  to  be  execut- 
ed within  a  reasonable  time." 

There  is  no  written  opinion  in  Branch  v. 
Johnson,  —  Ga.  App.  — ,  71  S.  E.  1123, 
but  in  the  syllabus  it  is  said:  "On  the 
trial  it  appeared  tbat  the  plaintiff  had 
sold  the  timber  to  the  defendant,  subject 
to  the  limitation  that  it  was  to  be  cut  with- 
in two  years.  The  cutting  began,  but  was 
discontinued.  The  plaintiff,  in  parol, 
agreed  that  he  would  not  insist  upon  the 
two-year  limitation,  and  that  the  defendant 
might  have  a  longer  time  in  which  to  cut 
it;  but  no  definite  period  was  named.  Af- 
ter the  lapse  of  seven  years  (i.  6.,.  five 
years  from  the  time  the  original  lease  ex- 
pired), the  defendant  having  made  no  fur- 
ther effort  to  cut  the  timber,  the  plaintiff 
sold  it,  along  with  the  timber  on  certain 
other  lands,  for  a  gross  sum."  Hie  court 
held  that,  "even  if  the  parol  agreement 
made  during  the  time  set  in  the  original 
contract  was  legally  enforceable,  it  had  the 
effect  of  extending  the  defendant's  right  to 
cut  the  timber  only  for  a  reasonable  time;" 
and  "in  determining  what  would  be  a  rea- 
sonable time  to  allow  as  to  this  extension, 
the  duration  of  the  original  lease  must  be 
considered;  and,  as  the  original  lease  ran 
for  only  two  years,  it  would  be  unreason- 
84  L.R.A.(N.S.) 


able  to  construe  the  parol  agrement  as  ex- 
tending the  lease  for  five  years  more." 

But  to  claim  the  privilege  of  the  exten- 
sion clause,  a  notification  to  that  effect  is 
required  to  be  given  the  owner  of  the  prop- 
erty before  the  expiration  of  the  period 
originally  allotted,  with  a  tender  of  the 
stipulated  amount.  Powers  v.  Angola  Lum- 
ber Co.  164  N.  C.  405,  70  S.  E.  629;  Nor- 
folk Lumber  Co.  v.  Smith,  150  N.  C.  253, 
63  S.  E.  954  reversing  on  rehearing  146  N. 
C.  158,  69  S.  E.  543.  And  see  Bateman  v. 
Kbam£B  Lumber  Co.  to  the  same  effect. 

So,  in  Powers  v.  Angola  Lumber  Co.  164 
N.  C.  405,  70  S.J^  629,  the  deed  provided 
that  "all  of  saia^imber  shall  be  removed 
by  the  said  party  of  the  second  part,  its 
successors,  and  assigns  within  a  period  of 
five  years  from  the  date  of  the  payment  of 
the  last  instalment  of  the  above-mentioned 
purchase  money;  but  the  said  party  of  the 
second  pai'Dttuay  have  such  additional  time 
as  the^  may  desire,  by  the  pa3rment  each 
year,  in  advance,  of  an  amount  equal  to 
6  per  cent  interest  on  the  full  amount  of 
the  purchase  money  hereinbefore  men- 
tioned," and  since  the  defendants  failed  to 
pay  or  tender  payment  within  five  years 
of  the  last  instalment  of  the  purchase 
money,  the  court  held  that  they  had  lost 
their  rights  under  the  deed.  E.  M.  S. 
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effect  that  in  such  ease  a  new  trial  should 
not  be  granted.  Cherry  v.  Lake  Drum- 
mond  Canal  &  Water  Co.  140  N.  C.  422-426, 
111  Am.  St.  Rep.  850,  63  S.  £.  138,  6  A. 
&  E.  Ann.  Cas.  143.  In  that  case  the 
court  quotes,  with  approval,  from  2  Enc. 
PI.  A  Pr.  p.  600,  as  follows:  "The  system 
of  appeals  is  founded  on  public  policy,  and 
appellate  courts  will  not  encourage  litiga- 
tion by  reversing  judgments  for  technical, 
formal,  or  other  errors  which  the  record 
affirmatively  shows  could  not  have  preju- 
diced appellant's  rights," — and  citing  Butts 
V.  Screws,  95  N.  C.  215,  Ratliff  v.  Huntly, 
27  N,  C.  (6  Ired.  L.)  646,  Fry  v.  Mobile 
Sav.  Bank,  76  Ala.  473,  in  support  of  the 
principle,  as  stated. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  court  below  is  af- 
firmed.   

Walker,  J.,  concurs  in  result. 


OKLAHOMA  SUPKBMB  COURT. 

L  N.   SHELBY,   Plff.   in  Err., 

V. 

JOHN  SHANER. 

(—  Okla.  — ,  116  Pac.  786.) 

Limttation  of  actions  —  recovery  of  per- 
sonalty. 

1.  Under  §  3660,  Compiled  Laws  of  Okla- 
homa 1909  (Sess.  Laws  1896,  p.  183,  §  4216, 
Wilson's  Rev.  &  Anno.  Stat.  1903),  actions 
for  the  specific  recovery  of  personal  proper- 
ty are  required  to  be  brought  within  two 
years, 

# 

Headnotes  by  Williams,  J. 


Same  —  stolen  property  —  bar  of  ac- 
tion. 

2.  The  statute  of  limitations  as  to  person- 
al property,  though  stolen,  when  held  in 
good  faith  and  for  value,  openly  and  no- 
toriously, runs  in  favor  of  such  adverse  pos- 
session so  as  to  bar  a  recovery  by  the  true 
owner  after  the  expiration  of  two  years. 
After  the  statute  of  limitations  begins  to 
run,  each  subsequent  purchaser  may  tack 
on  such  prior  adverse  holding  in  order  to 
complete  the  bar. 

Appeal  —  general  exception  to  instruc- 
tions. 

3.  It  is  a  settled  rule  that  a  general  ex- 
ception to  a  charge  of  the  court  conta filing 
several  distinct  instructions,  some  of  whicli 
are  unobjectionable,  will  not  be  available 
as  error. 

(May  9,  1911.) 

ERROR  to  the  Kingfisher  County  Court 
to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  pos* 
session  of  a  certain  mare  and  colt,  claimed 
to  have  been  stolen.    Afilrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nagle  A  Blair  for  plaintiff  in 
error. 

Mr.  F.  li.  Boynton,  for  defendant  in 
error : 

Plaintiff  cannot  postpone  the  running  of 
the  statute  of  limitations  by  delaying  his' 
demand  for  possession  of  property  of  which 
he  has  been  wrongfully  deprived. 

26  eye.  Law  &  Proc.  pp.  1207-1209; 
Travelers'  Ins.  Co.  v.  Stucki,  4  Kan.  App. 
424,  46  Pac.  42;  Shoemaker  v.  Simpson, 
16  Kan.  43;  Raper  v.  Harrison,  37  Kan. 
243,  16  Pac.  210;  Blis^  ▼.  Couch,  46  Kan. 
400,  26  Pac.  706;  C^apin  v.  Jenkins,  60 
Kan.  386,  31  Pac.  1084;  Greenawalt  v.  Wil- 


Note,  ^^  Running  of  statute  of  limiCa- 
tlons  apainst  action  to  recover  stoleti 
property^ 

The  statute  of  limitations  as  to  personal 
property  in  the  hands  of  a  thief  who  has 
removed  it  from  the  vicinity  of  the  owner, 
or  secreted  it  from  him,  does  not  begin  to 
run  until  he  returns  the  property  to  that 
vicinity,  or  openly  and  notoriously  holds  it, 
so  that  the  owner  may  have  a  reasonable  op- 
portunity of  knowing  its  whereabouts  and 
of  asserting  his  title.  Gat  1  in  v.  Vaut,  6 
Ind.  Terr.  264,  91  8.  W.  38  (replevin) ;  Ar- 
nold y.  Scott,  2  Mo.  14,  22  Am.  Dec.  433 
(trover) ;  Smith  y.  Newby,  13  Mo.  159  (</tc- 
tum).  But  when  he  does  this,  the  statute 
begins  to  run,  although  the  proof  may  show 
it  to  have  been  stolen  property;  not  on  the 
theory  that  the  thief  is  to  be  protected,  but 
because  of  the  laches  of  the  owner  in  not  as- 
serting his  title  for  so  long  a  period  as  the 
statute  gives  him.  Gatlin  v.  Vaut,  6  Ind. 
Terr.  264,  91  8.  W.  38  (replevin). 

Possession  of  stolen  property  for  the  stat- 
utory period  by  an  innocent  purchaser  will 
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give  him  good  title,  even  though  the  true 
owner  did  not  know  where  it  was.  Gatlin 
V.  Vaut,  6  Ind.  Terr.  264,  91  S.  W.  38  (re- 
plevin ) ;  Dragoo  y.  Cooper,  9  Bush,  620 
(replevin);  Fears  v.  Sykes,  36  Miss.  633 
(replevin);  Smith  v.  Newby,  13  Mo.  169 
(replevin) ;  Wells  v.  Halpin,  69  Mo.  92  (re- 
plevin); Leavitt  v.  Shook,  47  Or.  239,  83 
Pac.  391  (replevin);  Simons  v.  Fox,  12 
Rich.  L.  392;  Luter  v.  Hutchinson,  30  Tex. 
Civ.  App.  611,  70  S.  W.  1013;  Hull  v.  Da- 
vidson, 6  Tex.  Civ.  App.  588,  25  S.  W.  1047 
(replevin);  Munson  v.  Hallowell,  26  Tex. 
476,  84  Am.  Dec.  582;  Dee  v.  Hyland,  3 
Utah,  308,  3  Pac.  388  (replevin).  Contra, 
Daniel  v.  McLucas,  8  Kan.  App.  299,  65 
Pac.  680  (replevin) ;  Duryea  v..  Andrews, 
58  Hun,  607,  34  N.  Y.  S.  R.  774,  12  N.  Y. 
Supp.  42,  holding  that  statute  did  not  be- 
gin to  run  until  demand  (conversation). 

If  the  buyer  be  not  an  innocent  purchaser, 
— if  he  knew  it  to  be  stolen  property, — 
he  is  but  the  receiver  of  stolen  property, 
and  the  statute  will  not  begin  to  run  as  to 
him  until  he  shall  have  done  with  it  what 
a  thief  is  required  to  do  in  order  to  bring 
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■on,  62  Kan.  109,  34  Pae.  403;  Jordan  T. 
Johnson,  1  Kan.  App.  656,  42  Pac.  416; 
State  Bang  v.  Norduft,  2  Kfiin.  App.  65, 
43  Pac.  312;  Burchett  T.  Purdy,  2  Okla. 
397,  37  Pac.  1053. 

The  action  wae  barred. 

Yore  V.  Murphy,  18  Mont.  342,  45  Pac. 
217;  Wood  v.  Currey,  57  Cal.  209;  Brashin 
V.  Tolleth,  31  Neb.  622,  48  N.  W.  398; 
Strickler  y.  Midland  R.  Co.  125  Ind.  412, 
26  N.  E.  455,  Tillison  y.  Ewing,  91  Ala. 
467,  8  So.  404;  Dee  v.  Hyland,  3  Utah, 
308,  3  Pac.  388;  Ryus  y.  Gruble,  31  Kan. 
767,  3  Pac.  518;  Leavitt  y.  Shook,  47  Or. 
239,  83  Pac.  391;  Oatlin  y.  Vaut,  6  Ind. 
Terr.  254,  91  S.  W.  38;  Fears  y.  Sykes,  35 
Miss.  633;  Cockfleld  y.  Hudson,  2  Bay,  425; 
Simons  y.  Fox.  12  Rich.  K  392;  Carter  y. 
Pratt,  23  Kan.  613;  Wells  y.  Halpin,  69 
Mo.  92;  Arnold  y.  Scott,  2  Mo.  14,  22  Am. 
Dec.  433;  Smith  y.  Newby,  13  Mo.  159; 
Foley  y.  Jones,  52  Mo.  64;  Johnson  y. 
White,  13  Smedes  &  M.  584;  Angell,  Limi- 
tations, 324,   325,  and  note. 

Williams,  J.,  deliyered  the  opinion  of 
the  court: 

On  the  22d  day  of  August,  1907,  the 
plaintiff  in  error,  as  plaintiff,  commenced 
an  action  in  replevin  against  the  defendant 
in  error,  as  defendant,  for  the  recovery 
'of  one  black  mare  and  one  colt.  Defendant 
answered  by  a  general  denial,  and,  in  effect, 
further,  that  one  Frank  Wilkinson  pur- 
chased the  property  in  question  from  a 
party  in  possession  thereof,  claiming  to 
own  the  same,  for  value,  in  good  faith,  and 
without  notice  of  defective  title  existing, 
and  that  said  Wilkinson's  claim  of  owner- 
ship bad  been  open  and  notorious,  and,  hav- 
ing held  it  for  more  than  a  period  of  two 
years,  sold  the  same  to  one  John  Themer 
for  value  and  in  good  faith,  who  held  the 
possession  of  same  openly  and  notoriously, 
and  who,  in  turn,  sold  same  to  the  defend- 
ant for  value  and  in  good  faith;  wherefore 
plaintiff's  action,  if  any  he  ever  had,  is 
barred  by  the  statute  of  limitations. 


The  statute  •!  limitations  was,  in  differ- 
ent phraseology,  pleaded  in  paragraphs  2,  3, 
4,  6,  and  6  of  said  answer.  The  plaintiff 
separately  demurred  to  each  of  said  par- 
agraphs, contending  that  the  statute  of 
limiWitions  did  not  begin  to  run  against  the 
owner  until  after  the  discovery  or  the  knowl- 
edge of  said  animal,  and  demand  for  pos- 
session. 

In  Gatin  v.  Vaut,  6  Ind.  Terr.  254, 
91  S.  W.  38,  it  is  said:  ''The  reported  cases 
involving  the  question  here  raised  are  few; 
and  none,  so  far  as  we  have  been  able  to 
find,  are  exactly  in  point.  In  all  of  them 
where  the  statute  has  been  held  to  bar  a 
recovery,  the  defendant  (or  the  defendant 
and  his  grantors)  was  shown  to  have  been 
in  the  peaceable,  open,  and  notorious  pos- 
session of  the  property  for  the  time  named 
by  the  statute.  In  none  of  them  was  it 
held  that  the  thief's  possession,  especially 
where  he  secreted  the  property,  could  be 
tacked  to  that  of  the  defendant  in  order  to 
complete  the  bar.  We  do  not  mean  to  sug- 
gest that  a  thief  could  not  in  any  event 
plead  the  statute  in  replevin.  If  he  had 
held  the  property  openly  and  notoriously  in 
the  community  where  the  larceny  occurred, 
he  could  undoubtedly  do  so;  not  so  much 
because  he  was  entitled  to  the  protection 
afforded  by  the  statute,  but  because  of  the 
laches  of  the  plaintiff.  But  where  he  con- 
ceals the  property,  and  removes  both  it  and 
his  person  from  the  jurisdiction  of  the 
court,  and  so  long  as  such  acts  continue  as 
against  him,  the  running  of  the  statute  is 
certainly  suspended.  .  .  .  We  therefore 
hold  that  the  statute  of  limitations  as 
to  personal  property  in  the  hands  of  a 
thief  who  has  removed  it  from  the  vicinity 
of  the  owner,  or  secreted  it  from  him,  does 
not  begin  to  run  until  he  returns  the  prop- 
erty to  that  vicinity,  or  openly  and  noto- 
riously holds  it,  so  that  the  owner«may  have 
a  reasonable  opportunity  of  knowing  its 
whereabouts  and  of  asserting  his  title. 
And  when  he  does  this,  the  statute  begins 
to  run,  although  the  proof  may  show  it  to 


it  within  the  operation  of  the  statute.    Gat- 
lin  y.  Vaut,  6  Ind.  Terr.  254,  91  S.  W.  38. 

Tacking. 

A  bona  fide  purchaser  of  stolen  property 
from  another  innocent  purchaser  can  tack 
the  time  of  his  possession  to  that  of  his 
vendor  to  make  up  the  statutory  period. 
Dragoo  v.  Cooper,  9  Bush,  629  (replevin). 
If  the  thief,  after  having  concealed  the 
property,  has  done  nothing  in  relation  to 
it  to  start  the  statute  in  his  favor,  his  bona 
fide  grantee  cannot  tack  the  thief's  posses- 
sion or  any  part  of  it  to  fill  out  his  unex- 
pired term.  Gatlin  v.  Vaut,  6  Ind.  Terr. 
254,  91  S.  W.  38.  But  it  is  otherwise  if  the 
statute  began  to  run  while  the  property 
34  L.R.A,(N.S.) 


was  in  the  hands  of  the  thief.  Then  the 
purchaser  may  tack  to  his  unexpired  term 
the  time  the  property  was  in  the  thief's 
possession  after  the  statute  began  to  run. 
Ibid. 

Pleading. 

A  complaint  is  not  demurrable  as  show- 
ing on  its  face  that  the  statute  has  run, 
which,  though  alleging  that  the  property 
was  stolen  more  than  the  statutory  period 
before  suit  began,  yet  also  alleges  that  it 
came  into  possession  of  the  deiendant,  at 
a  time  shorter  than  the  statutory  period, 
and  contains  allegations  leaving  a  strong 
inference  that  the  property  was  not  openly 
in  the  possession  of  the  thief,  in  the  vi- 
cinity of  the  crime.    Ibid.  R.  A.  B. 
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have  been  stolen  property;  not  on  the 
theory  that  the  thief  is  to  be  protected,  but 
because  of  the  laches  of  the  owner  in  not 
asserting  his  title  for  so  long  a  period  as 
the  statute  gives  him.  A  grantor  can 
convey  no  better  title  than  he  has  himself; 
and  if  the  statute  has  not  begun  to  run, 
his  grantee  can  claim  nothing  by  virtue 
{  of  his  possession.  If  the  thief,  after  hav- 
ing concealed  the  property,  has  done  noth- 
ing in  relation  to  it  to  start  the  statute  in 
his  favor,  his  grantee  cannot  tack  the  thief's 
possession,  or  any  part  of  it,  to  fill  out  his 
unexpired  time.  It  is  otherwise  if  the  stat- 
ute began  to  run  while  the  property  was  in 
the  hands  of  the  thief.  Then  the  purchaser 
may  tack  to  his  unexpired  time  the  time 
the  property  was  in  the  thief's  possession 
after  the  statute  began  to  run.  If  the  stat- 
ute did  not  begin  to  run  while  the  property 
was  in  the  possession  of  the  thief,  and  if  it 
were  bought  by  an  innocent  purchaser,  it 
commenced  at  the  time  the  purchaser  took 
possession  by  virtue  of  the  sale.  And  if  the 
buyer  be  not  an  innocent  purchaser,  if  he 
knew  it  to  be  stolen  property,  he  was  but 
the  receiver  of  stolen  property,  and  the  stat- 
ute would  not  begin  to  run  as  to  him  until 
he  should  have  done  with  it  what  a  thief  is 
required  to  do  in  order  to  bring  it  within 
the  operation  of  the  statute."  See  also 
Dee  V.  Hyland,  3  Utah,  308,  3  Pac.  388; 
Ryus  V.  Gruble,  31  Kan.  767,  3  Pac.  518; 
Leavitt  v.  Shook,  47  Or.  239,  83  Pac.  391; 
Wells  V.  Halpin,  59  Mo.  92;  Smith  v.  New- 
by,  13  Mo.  169;  Yore  v.  Murphy,  18  Mont. 
342,  46  Pac.  217;  Fears  v.  Sykes,  36  Miss. 
633;  Cockfield  v.  Hudson,  2  Bay,  425;  Sim- 
ons V.  Fox,  12  Rich.  L.  392.  The  demurrer 
to  the  different  paragraphs  of  defendant's 
answer  was  properly  overruled. 

Instruction  No.  12  was  given  at  the  in- 
stance of  the  plaintiff;  the  other  eleven  at 
the  request  of  the  defendant.  The  record 
recites,  "Which  instructions  were  duly  ex- 
cepted to  by  the  plaintiff."  Some  of  said 
instructions  are  at  least  unobjectionable. 
It  is  a  settled  rule  that  a  general  exception 
to  a  charge  of  the  codrt  containing  a 
great  many  distinct  insuructions,  some  of 
which  are  unobjectionable,  will  not  be  avail- 
able as  error.  A.  B.  Farquhar  Co.  v. 
Sherman,  22  Okla.  17,  97  Pac.  665 ;  McCabe 
&  S.  Constr.  Co.  v.  Wilson,  17  Okla.  355, 
87  Pac.  320;  Glaser  v.  Glaser,  13  Qkla.  389, 
74  Pao.  944. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

All  the  Justices  concur. 
34L.R.A.(N.S.) 


WASHINGTON    SlTPREMi:    COURT. 

(Dept.  2.) 

A.  F.  BICKFORD  and  Wife 

V. 

ERWIN  W.  STEWART  et  al. 

(65  Wash.  278,  104  Pac.  263.) 

Bqnlty  —  distribution  of  estate  —  Jn- 
risdiction. 

1.  A  court  of  equity  has  jurisdiction  to 
correct  a  decree  of  a  probate  court,  dis- 
tributing the  estate  of  a  deceased  person, 
which  awards  larger  parcels  than  it  should, 
because  some  of  the  heirs  had  not  been  dis- 
covered, and  the  agent  appointed  under  the 
statute  to  represent  nonresident  heirs  has 
the  same  authority  over  the  parcels  as  de- 
termined bv  such  court,  as  he  would  have 
had  over  those  fixed  by  the  probate  court. 

Same  —  sale  of  property  of  nonresi- 
dent —  legality. 

2.  A  statute  permitting  the  appointment 
of  an  agent  for  an  absent  heir,  who  shall 
have  power  to  sell  the  estate  without  no- 
tice to  the  heir  if  it  remains  in  his  hands 
a  certain  time  unclaimed,  and  pay  the  pro- 
ceeds  Into  the  county  treasury,  subject  to 
the  claim  of  such  heir,  does  not  deprive  the 
heir  of  his  property  without  due  process  of 
law,  since  the  sale  is  merely  part  of  the 
proceeding  by  which  the  heir  acquires  his 
property  under  the  inheritance  laws. 

Heir  —  devesting  title  —  administration 
proceedings. 

3.  The  title  of  an  heir  is  not  absolute  un- 
til after  the  process  of  administration  is 
concluded,  and  may  be  devested  by  such 
process. 

Same  —  process  —  snlHciency. 

4.  A  statute  authorizing  the  sale  of  un- 
claimed property  of  absent  heirs  provides 
a  sufficient  method  of  sale  if  it  directs  that 
it  shall  be  under  order  of  court. 

(Rudkin,  Ch.  J.,  Chadwick,  Fullerton,  and 
Gose,  J  J.,  dissent.) 

(October  14,  1909.) 

Note.— The  case  above  reported  is  appar- 
ently the  only  one  which  has  passed  upon 
the  constitutionality  of  a  statute  providing 
for  the  disposition  of  the  share  of  an  ab- 
sent heir. 

With  regard  to  the  nature  of  the  right  to 
take  property  by  will,  or  inheritance,  upon 
which  the  conclusion  of  the  majority  of  the 
court  in  Bickford  v.  Stewabt,  that  such 
a  statute  is  constitutional,  is  based,  refer- 
ence may  be  had  to  the  note  appended  to 
Nunnemacher  v.  State,  9  L.R.A.(N.S.)   121. 

As  to  the  constitutionality  of  statutes 
providing  for  administration  of  the  estates 
of  absentees,  see  Grandy  v.  Kennedy,  4 
L.R.A.(N.S.)  944,  and  note,  and  Savings 
Bank  v.  Weeks,  6  L.R.A.(N.S.)  690. 
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CROSS-APPEALS  from  a  decree  of  the 
Superior  Court  for  King  County  in  an 
action  brought  to  quiet  title  to  certain 
real  estate;  plaintiffs  appealing  from  so 
much  of  the  decree  as  found  title  in  defend- 
ants, and  defendants  appealing  from  so 
much  as  allowed  plaintiffs  to  be  reim- 
bursed for  improvements  and  the  amount 
paid  for  taxes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  A  McOord  for  plaintiffs. 

Messrs.  SnlliTan  &  Stevens  and  H.  H. 
Eaton,  for  defendants: 

Neither  the  court  nor  defendants'  agent 
had  any  jurisdiction  to  enter  any  order  or 
to  make  any  sale  of  the  premises  on  behalf 
of  the  actual  owners  without  their  consent. 

Pennoyer  v.  Neff,  96  U.  S.  714, 24  L.  ed. 
666;  Scott  v.  McNeal,  164  U.  S.  34,  38  L. 
ed.  896,  14  Sup.  Ct.  Rep.  1108. 

The  superior  court  committed  error  in 
allowing  the  appellants  the  value  of  im- 
provements placed  upon  the  land  in  ques- 
tion. 

Investment  Co.  v.  Hambach,  37  Wash. 
629,  80  Pac.  190. 

On  Rehearing. 

Title  to  property  by  inheritance  in  this 
state  vests,  immediately  upon,  the  death  of 
the  ancestor,  in  the  persons  wfho  take  by 
descent  under  him,  whether  such  persons  be 
resident  or  nonresident  heirs. 

Demaris  v.  Barker,  33  Wash.  200,  207, 
74  Pac.  362;  Abrams  v.  State,  46  Wash.  344, 
9  L.R.A.(N.S.)  186,  122  Am.  St.  Rep.  914, 
88  Pac.  327. 

The  state  cannot  provide  a  special  method 
for  the  disposition  of  the  lands  of  nonres- 
ident owners,  which  method  does  not  apply 
to  the  residents  of  the  state. 

Ward  V.  Maryland,  12  Wall,  418,  20  L. 
ed.  449;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  ed.  367 ;  Lemmon  v.  People,  20  N.  Y.  608 ; 
MagiU  V.  Brown,  Brightly,  N.  P.  346,  Fed. 
Cas.  No.  8,952;  Farmers'  Loan  &  T.  Co.  v. 
Chicago  &  A.  R.  Co.  27  Fed.  146;  Shirk  v. 
LaFayette,  62  Fed.  867 ;  Roby  v.  Smith,  131 
Ind.  342,  16  L.R.A.  792,  31  Am.  St.  Rep. 
439,  30  N.  K  1093;  Ward  v.  Morris,  4 
Harr.  ft  McH.  330;  State  v.  Mallorj^  73 
Ark.  236,  67  L.R.A.  773,  83  S.  W.  956, 
3  A.  &  E.  Ann.  Cas.  862 ;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  291,  44  L.  ed.  1073, 
20  Sup.  Ct.  Rep.  936;  Blake  v.  McClung, 
172  U.  S.  239,  43  L.  ed.  432,  19  Sup.  Ct. 
Rep.  166;  Campbell  v.  Morris,  3  Harr.  & 
McH.  636;  Oliver  v.  Washington  Mills,  11 
Allen,  268;  2  Story,  Const.  6th  ed.  §  1806, 
and  notes. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  this  action  in  the 
lower  court  to  quiet  title  to  certain  real 
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estate,  against  the  claims  of  the  defendants. 
Upon  the  trial  of  the  case,  the  court  found 
that  title  to  the  property  was  in  the  de- 
fendants, but  that  plaintiffs  were,  or  should 
be,  reimbursed  for  certain  improvements 
placed  thereon,  and  entered  a  decree  ac- 
cordingly. Both  parties  have  appealed. 
They  will  therefore  be  designated  in  this 
opinion  as  plaintiffs  and  defendants. 

Under  the  view  we  take  of  the  case,  it 
will  not  be  necessary  to  pass  upon  several 
questions  argued  in  the  briefs.  It  seems 
that  Martin  V.  Stewart  died  intestate  in 
King  county  on  May  29,  1895.  He  left 
no  wife  or  children  or  father  or  mother. 
Several  brothers  and  sisters,  or  the  de- 
scendants of  such  brothers  and  sisters,  sur- 
vived him.  At  the  time  of  his  death  he 
was  seised  of  certain  real  estate  in  King 
county,  a  part  of  which  is  the  property  in 
question  in  this  case.  The  defendants 
Erwin  W.  Stewart  and  Lizzie  Stewart  are 
the  only  children  of  Erwin  M.  Stewart,  a 
brother  of  said  Martin  V.  Stewart.  The 
said  Erwin  M.  Stewart  died  intestate  about 
a  year  before  the  death  of  his  brother  Mar- 
tin V.  Stewart.  The  legislature  of  the 
state  of  California  passed  an  act  in  the' 
year  1866,  when  the  children,  Erwin  Web- 
ster Stewart  and  Lizzie  Stewart,  were 
about  ten  years  of  age,  which  act  changed 
the  names  of  these  children  to  Webster 
Smith  and  Sarah  E.  Smith.  The  latter 
was  afterwards  married,  and  is  known  in 
the  title  of  the  case  as  Sarah  E.  Martin. 
The  defendant  Webster  Smith  is  the  same 
person  as  Erwin  W.  Stewart,  and  Sarah  E. 
Martin  is  known  in  the  record  as  Lizzie 
Stewart.  They  will  be  hereinafter  referred 
to  as  defendants.  After  the  death  of  Mar- 
tin V.  Stewart,  his  estate  was  regularly  ad- 
ministered upon  by  the  probate  court  of 
King  County,  and  the  estate  was  distrib- 
uted to  nine  brothers  and  sisters  and  their 
issue,  among  whom  were  the  defendants  in 
this  case.  Before  the  distribution  by  the 
probate  court,  a  petition  was  filed  therein 
for  a  partition  of  the  estate.  When  this 
petition  came  on  to  be  heard,  it  was  made 
to  appear  to  the  probate  court  that  the 
defendants  in  this  case  were  nonresidents 
of  the  state,  tliat  their  address  and  resi- 
dence were  unknown,  and  that  they  had  no 
agent  in  this  state,  and  that  it  was  neces- 
sary for  some  person  to  take  charge  of 
their  interests  in  the  estate  and  care  for 
the  same.  The  probate  court  thereupon 
appointed  one  Fred  Rice  Rowell  as  agent 
for  that  purpose,  under  §  6371,  Ballinger's 
Anno.  Codes  &  Statutes  (Pierce's  Code, 
§  2696),  and  he  duly  qualified  as  such. 
Thereupon  a  conunission  was  appointed, 
and  the  estate  was  partitioned  by  a  de- 
cree dated  October  26,  1898,  in  probate.    A 
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certain  definite  share  of  the  estate  was 
awarded  to  each  of  the  brothers  and  sisters 
of  Martin  V.  Stewart,  or  their  issue.  The 
defendants  were  awarded  a  portion  known 
as  tract  4  of  the  Stewart  estate.  Posses- 
sion of  this  tract  was  taken  by  Mr.  Rowell 
as  agent,  appointed  as  above  stated.  There- 
after, in  September,  1899,  one  Ann  M. 
Arnold,  a  surviving  sister  of  Martin  V. 
Stewart,  deceased,  and  who  had  been  omit- 
ted from  the  distribution  of  the  estate  of 
her  deceased  brother,  brought  a  suit  in 
the  superior  court  of  King  county  against 
all  of  the  distributees  of  the  estate  by  the 
probate  decree.  She  alleged  in  her. com- 
plaint that  she  was  a  sister,  and  entitled  to 
share  in  the  estate.  Service  in  that  case 
was  made  upon  all  the  parties,  and  upon 
these  defendants  by  publication.  Personal 
service  was  made  upon  their  accent  appoint- 
ed as  above  stated.  Thereafter,  in  Jan- 
uary, 1901,  a  decree  was  entered  in  that 
ease,  which  set  aside  the  distribution  of 
the  estate  by  the  probate  court,  and.  made 
a  new  distribution  of  the  estate.  The  part 
set  over  to  these  defendants  was  lot  9  of 
the  Stewart  estate.  This  lot  was  a  smaller 
and  a  different  tract  of  land  from  the  one 
awarded  in  probate.  This  decree  did  not 
disturb  the  appointment  of  Mr.  Rowell  as 
agent  of  these  defendants,  but  continued 
him  as  such.  In  June,  1902,  Mr.  Rowell, 
as  agent  for  these  defendants,  filed  a  pe- 
tition in  the  superior  court  of  King  county, 
stating  that  he  was  in  possession  of  prop- 
erty, viz.,  lot  9,  of  thd  Stewart  estate,  and 
had  been  since  his  appointment  as  agent; 
that  Erwin  W.  Stewart  and  Lizzie  Stew- 
art were  nonresidents;  that  he  had  been 
unable  to  find  where  they  were,  or  to  com- 
municate with  them ;  that  he  had  made  dili- 
gent inquiry  to  learn  where  they  were,  but 
without  success;  that  the  property  was 
nonproductive,  and  that  taxes  and  special 
assessments  were  due  and  coming  due; 
that  there  were  no  funds  to  pay  the  same; 
that  he  had  held  the  property  for  more 
than  one  year,  and  no  claim  had  been  made 
therefor,  and  prayed  for  an  order  to  sell 
the  property.  A  notice  was  published  to 
all  interested  persons  to  show  cause  at  a 
fixed  time  why  the  order  should  not  be 
made  as  prayed  for.  An  order  afterwards 
was  made,  and  in  pursuance  thereof  the 
agent,  after  notice,  sold  the  property  to 
Hester  E.  Finley,  and  made  return  thereof, 
and  the  sale  was  confirmed  on  September 
23,  1902.  The  purchaser  entered  into  pos- 
session of  the  property  under  the  agent's 
deed,  and  in  January,  1904,  sold  the  prop- 
erty to  the  appellants,  who  went  into  pos- 
session and  improved  the  Fame. 

Upon  these  facts  the  trial  court  was  of 
the  opinion  that  the  sale  by  Mr.  Rowell, 
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as  agent  of  these  defendants,  was  void,  and 
did  not  devest  them  of  the  title  to  the  lot 
in  question.  There  is  nothing  in  the  rec- 
ord to  indicate  upon  what  ground  tho 
court  concluded  that  the  sale  was  void. 
Counsel  for  defendants  in  their  brief  con- 
tend that  the  proceedings  were  irregu> 
lar  because  the  lot  sold  was  not  the  one 
for  wh!.h  the  agent  was  appointed  in  the 
probate  proceedings,  and  also  that  the 
statute  under  which  the  agent  was  appoint- 
ed is  unconstitutional,  for  the  reason  that 
it  authorized  one's  property  to  be  taken 
and  sold  without  notice,  and  therefore  with- 
out due  process  of  law.  It  is  true  that 
the  lot  finally  awarded  to  the  defendants 
was  not  the  one  awarded  to  them  in  the 
probate  proceedings.  The  one  awarded  in 
the  probate  proceedings  was  erroneously 
awarded,  because  it  was  more  than  the 
share  to  which  defendants  were  entitled. 
The  subsequent  suit  in  equity  was  for  the 
purpose  of  correcting  that  mistake.  The 
property  finally  awarded  by  the  court  in 
equity  was  the  property  which  should  have 
been  awarded  in  the  probate  proceedings. 
Defendants'  title  came  to  them  by  inherit- 
ance or  by  operation  of  law,  and  was  there- 
fore not  affected  by  the  manner  of  the  de- 
cree or  the  name  or  nature  of  the  court 
which  finally  made  the  distribution.  The 
agent  was  appointed  in  the  probate  pro- 
ceedings before  any  definite  tract  of  land 
was  distributed  to  the  heirs.  He  was  ap- 
pointed to  represent  these  absentees,  and 
to  care  for  their  interests  in  the  parti- 
tion of  the  estate,  and  to  receive  the  por- 
tion awarded  to  them.  The  right  of  the 
agent  to  act  under  the  appointment  in  pro- 
bate was  not  affected  by  the  parcel  of 
land  which  was  awarded  to  the  defendants. 
It  was  his  duty  to  receive  whatever  land 
came  to  the  defendants  from  that  estate. 
There  seems  to  be  no  other  irregularity  in 
the  proceedings,  and  we  are  therefore  of 
the  opinion  that  there  is  no  merit  in  the 
contention  that  the  lot  was  not  the  one 
over  which  the  agent  was  appointed. 

The  statutes  of  this  state  provide  for  the 
partition  and  distribution  of  estates  of  de- 
ceased persons  as  follows: 

Ballinger's  Anno.  Codes  &  Statutes, 
§  6371  (Pierce's  Code,  §  2695):  "When 
any  estate  shall  have  been  assigned  by  de- 
cree of  the  court,  or  distributed  by  com- 
missioners, as  provided  in  this  chapter,  to 
any  person  residing  out  of  this  state,  and 
having  no  agent  therein,  and  it  shall  be 
necessary  that  some  person  should  be  Iku- 
thorized  to  take  possession  and  charge  of 
the  same  for  the  benefit  of  such  absent  per- 
son, the  court  may  appoint  an  agent  for 
that  purpose,  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act 


626 


WASHINGTON  SUPREME  COURT. 


Oct, 


for  such  absentee  in  the  partition  and  dis- 
tribution." 

Section  6372  (§  2696):  "Such  agent 
shall  give  a  bond  to  the  state  of  Washing- 
ton, to  be  approved  by  the  court,  condi- 
tioned faithfully  to  manage  and  account 
for  such  estate,  before  he  shall  be  author- 
ized to  receive  the  same;  and  the  court 
appointing  such  agent  may  allow  a  rea- 
sonable sum  out  of  the  profits  of  the  es- 
tate for  his  services  and  expenses." 

Section  6373  (§  2697):  "When  the  es- 
tate shall  have  remained  in  the  hands  of 
the  agent  unclaimed  for  one  year,  it  shall 
be  sold  under  order  of  the  court;  and  the 
proceeds,  deducting  the  expenses  of  the 
sale,  to  be  allowed  by  the  court,  shall  be 
paid  into  the  county  treasury.  When  the 
payment  is  made,  the  agent  shall  take 
triplicate  receipts,  one  of  which  he  shall 
file  with  the  county  auditor  and  another 
with  the  court." 

Section  6374  ( §  2698 ) :  "The  agent  shall 
be  liable  on  his  bond  for  the  care  and 
preservation  of  the  estate  while  in  his 
hands,  and  for  the  payment  of  the  proceeds 
of  sale,  as  required  by  the  preceding  sec- 
tion, and  may  be  sued  thereon  by  any  per- 
son interested." 

Section  6375  ( §  2699 ) :  "When  any  per- 
son shall  appear  and  claim  the  money 
paid  into  the  treasury,  the  court  making 
the  distribution,  being  first  satisfied  of  his 
right,  shall  order  the  payment  of  such 
money,  and,  upon  the  presentation  of  a 
certified  copy  of  the  order  to  the  county 
auditor,  he  shall  draw  his  warrant  on  the 
county  treasurer  for  the  amount." 

If  we  understand  the  position  of  defend- 
ants, it  is  that  these  statutes  do  not  author- 
ize a  court  of  equity  to  appoint  an  agent 
with  authority  to  sell  the  property  of  an- 
other, and  that  if  the  statutes  authorize 
one  person  to  sell  another's  property  with- 
out notice,  such  statutes  arc  in  violation 
of  the  Constitution,  which  provides  that 
property  shall  not  be  taken  without  due 
process  of  law.  As  we  have  seen  above, 
the  appointment  of  the  agent  of  these  de- 
fendants, who  were  absentees  from  the 
state,  was  made  in  the  course  of  adminis- 
tration upon  the  estate.  It  was  made,  in 
fact,  by  the  probate  court  having  juris- 
diction over  the  estate.  The  appointment 
was  continued  by  an  order  of  an  equity 
court,  but  that  continuation  added  nothing 
to  the  right  of  the  agent  to  act  under  the 
original  appointment,  which  was  not  set 
aside.  The  fact  that  the  petition  for  the 
sale  of  the  lot  in  question  was  made  to 
the  superior  court  wherein  the  equity  case 
was  tried,  and  was  filed  in  that  case,  makes 
no  difference,  because  that  court  then  had 
and  exercised  probate  jurisdiction  over  the 
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estate.  Section  6371  by  its  terms  clearly 
authorized  the  court  having  jurisdiction  in 
such  matters  to  appoint  an  agent  for  non> 
residents,  to  take  charge  of  the  inherited 
estate  of  such  absentees,  and  to  act  for 
them  in  the  partition  and  distribution  of 
the  estate.  The  statute  was  intended  for 
their  benefit  and  protection. 

It  is  said  that  these  statutes  violate  the 
14th  Amendment  of  the  Constitution  of 
the  United  States,  for  the  reason  that  the 
statutes  authorize  property  to  be  sold 
without  due  process  of  law.  The  interest 
of  the  defendants  in  the  property  in  ques^ 
tion  was  acquired  by  inheritance,  'nieir 
right  thereto  depends  upon  the  statute. 
The  state  noay,  and  does,  control  the  dis- 
position of  the  estates  of  deceased  persons 
leaving  property  therein.  The  legislature 
may  declare  who  shall  be  the  beneficiary^ 
and  the  manner  in  which  the  estate  shall 
descend.  This  power  of  the  state  is  elemen- 
tary. There  is  no  constitutional  restric- 
tion f hereon  in  this  state.  It  follows,  there- 
fore, that  the  legislature  had  authority  to 
provide  the  method  by  which  resident^  as 
well  as  absent,  heirs  should  take  an  in- 
heritance, and  to  that  end  provide  for  the 
care  and  protection  of  property  of  absent 
heirs,  acquired  by  inheritance.  Cunnius  v. 
Rearing  School  Dist.  198  U.  S.  458,  469, 
49  L.  ed.  1125,  1130,  26  Sup.  Ct.  Rep.  721. 
The  probate  court,  or  the  court  administer- 
ing the  estate,  acquired  complete  jurisdic- 
tion of  the  property,  and  was  no  doubt 
authorized  to  support  an  administrator 
with  authority  to  care  for  and  sell  the  es* 
tate  in  the  manner  provided  by  law.  The 
probate  law  authorizes  the  appointment  of 
an  administrator.  The  sections  quoted 
above  authorize  the  appointment  of  an 
SL^ent  to  look  after  the  share  awarded  to 
the  absent  heirs.  The  theory  of  the  ap- 
pointment of  tbe  agent  was  for  the  benefit 
of  such  absentees.  The  authority  to  enact 
tlie  statute  and  to  appoint  such  agent  is 
based  upon  the  same  reasoning,  and  is  de- 
rived from  the  same  source,  as  the  author- 
ity to  appoint  an  administrator  of  the  es- 
tate, viz.f  the  inherent  power  of  the  state 
to  control  the  estates  of  deceased  persons. 
We  think  there  can  be  no  doubt,  therefore, 
of  the  power  of  the  state  to  enact  such  stat- 
utes. They  do  not  fall  within  the  provi- 
sion of  the  state  or  Federal  Constitution, 
declaring  that  property  shall  not  be  taken 
without  due  process  of  law,  because  the 
proceedings  by  which  an  heir  acquires  an 
inheritance  cannot  be  said  to  be  a  taking 
of  his  property,  although  it  may  be  sold 
by  such  proceedings  against  his  will.  Such 
sale  is  a  part  of  the  proceedings  of  ad- 
ministration. The  statute  in  question  au- 
thorizes the  sale  of  property  of  an  absentee 
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when  certain  conditions  are  made  to  appear. 
The  authority  of  the  agent  in  regard  to  an 
absentee  is  the  same,  and  he  acts  in  the 
same  capacity  in  regard  to  the  property 
of  such  absentee,  as  an  administrator  of 
the  estate.  He  is  agent  of  the  state,  as 
well  as  of  the  heirs,  for  the  purpose  of 
administering  upon  the  estate,  and  the 
property  of  the  absentee  may  be  sold,  when 
the  statutory  conditions  therefor  are  shown 
to  exist,  by  the  same  authority  and  for  the 
same  reason  as  a  sale  may  be  made  in  ad- 
ministering an  estate.  The  absentee  in 
such  case  would  be  entitled  to  the  notice 
provided  by  statute,  and  to  no  more.  It 
cannot  be  argued  that  an  administrator 
of  an  estate  may  not  sell  the  property  of 
an  estate,  for  the  purposes  and  in  the  man- 
ner provided  by  statute,  without  the  con- 
sent of  the  heira.  Such  sale  is  not  taking 
property  from  the  heirs  without  due  pro- 
cess of  law.  The  same  rule  must  neces- 
sarily apply  in  the  case  of  absent  heirs. 

Counsel  for  defendants  contend  that  the 
question  in  this  case  is.  Can  the  property 
of  A  be  sold  by  B  without  authority  from 
A?  We  think  counsel  misapprehend  the 
real  question.  While  the  legal  title  may 
vest  in  the  heirs  immediately  upon  the 
death  of  the  ancestor,  it  vests  subject  to 
administration  (§  4660,  1  Ballinger's  Anno. 
Codes  &  Statutes  [Pierce's  Code,  §  2718]), 
and  is  not  absolute  until  after  the 
process  of  administration,  so  that  the  title 
may  be  devested  by  the  process  of  adminis- 
tration. The  nonresident  and  absent  heirs 
might  have  claimed  the  estate  within  the 
time,  and  thus  obtained  an  absolute  title 
which  could  not  be  devested  except  by  no- 
tice; but,  until  that  was  done,  the  agent 
was  clearly  authorized  to  sell  the  estate 
for  the  protection  of  the  heirs  who  are 
absentees,  without  actual  notice  to  them, 
and  without  their  consent,  in  the  manner 
provided  by  statute. 

It  is  also  contended  that  the  statutes  do 
not  provide  a  method  of  sale,  and  are  there- 
fore without  force.  But  it  is  provided 
therein  that  the  property  "shall  be  sold 
under  order  of  the  court,"  and  it  appears 
that  it  was  so  sold  in  this  case.  All  the 
procedure  required  for  sales  in  probate 
were  followed,  and  the  proceedings  appear 
to  have  been  regular.  We  are  of  the  opin- 
ion that  the  constitutional  objections  urged 
against  the  statute  are  not  tenable;  that 
the  sale  by  the  agent  was  a  valid  one,  and 
devested  the  defendants  of  their  title. 

The  judgment  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
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the  lower  court  to  grant  the  prayer  of  the 
complaint. 

Orowy  Parker,  and  Dnnbar,  JJ.,  eon- 
cur. 

Budkin,   Ch.  J.,  dissenting: 

I  agree  with  the  majority  that  the  right 
to  inherit  property  is  derived  from  the  mu- 
nicipal law,  and  that  the  authority  con- 
ferring the  right  may  attach  to  its  exer- 
cise and  enjoyment  such  conditions  as  it 
deems  proper.  But  a  state  may  not  pre- 
scribe one  rule  of  descent  for  its  own  citi- 
zens and  another  and  different  rule  for 
citizens  of  other  states.  Section  2,  art. 
4,  of  the  Constitution  of  the  United  States, 
declares  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states." 
Section  1,  art.  14,  of  the  Amendments  to 
the  Constitution  of  the  United  States,  de- 
clares that  "no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Sections  1977  and  1978  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  pp.  1259,  1262)  provide  as  fol- 
lows; 

"Sec.  1977.  All  persons  within  the  juris- 
diction of  the  United  States  shall  have  the 
same  right  in  every  state  and  territory 
to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  persons  and  property 
as  is  enjoyed  by  white  citizens,  and  shall 
be  subject  to  like  punishment,  pains,  penal- 
ties, taxes,  licenses,  and  exactions  of  every 
kind,  and  to  no  other. 

"Sec.  1978.  All  citizens  of  the  United 
States  shall  have  the  same  right,  in  every 
state  and  territory,  as  is  enjoyed  by  white 
citizens  thereof,  to  inherit,  purchase,  lease, 
sell,  hold,  and  convey  real  and  personal 
property." 

It  seems  to  me  that  §  6373,  Ballinger's 
Anno.  Codes  &  Statutes  (Pierce's  Code 
§  2697),  denies  to  the  appellants,  who  are 
citizens  of  California,  privileges  and  im* 
munities  which  are  enjoyed  by  the  citizens 
of  this  state.  In  other  words,  property 
acquired  by  inheritance  by  a  citizen  of  the 
former  state  may  be  sold  in  an  ew  parte 
proceeding,  if  not  claimed  within  a  year 
after  distribution,  while  no  such  penalty  is 
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visited  upon  the  citizen  of  this  state,  who 
fails  to  claim  his  inheritance  within  the 
like  period.  The  citizens  of  California  have 
an  equal  right  to  inherit  property  in  this 
state  with  our  own  citizens.  They  are  en- 
titled to  the  same  remedies  for  the  enforce- 
ment of  their  rights;  and  it  seems  to  me 
that  the  remedy,  at  least,  is  denied  them 
by  the  statute  in  question. 

But  if  I  am  in  error  on  the  constitu- 
tlonal  question,  I  still  think  the  judgment 
should  be  aflirmcd.  The  state  statute 
under  consideration  is  in  derogation  of 
common  right,  to  be  strictly  construed, 
and  when  the  decree  of  probate  was  set 
aside  in  the  subsequent  equitable  action, 
and  other  and  different  property  awarded 
to  the  appellants,  I  am  of  opinion  that  the 
authority  of  the  statutory  agent  ceased,  and 
that  the  sale  thereafter  made  was  null  and 
void.  The  statute  only  authorizes  the  ap- 
pointment of  an  agent  where  it  is  neces- 
sary that  some  person  should  be  appointed 
to  take  charge  of  the  estate  for  the  bene- 
fit of  the  absent  person;  and  the  question 
of  necessity  must  perforce  depend  upon 
the  kind  or  character  of  the  estate  distrib- 
uted. The  appointment  of  the  agent  may 
have  been  necessary  and  proper  for  the 
estate  originally  distributed  to  the  appel- 
lants, but  wholly  unnecessary  for  the  es- 
tate awarded  by  the  second  decree.  A 
court  of  equity  has  no  power  to  appoint 
an  agent  for  property,  or  to  continue  an 
agency  created  by  some  other  court,  and  a 
court  of  probate  has  no  power  to  appoint 
an  agent  to  take  charge  of  property  de- 
creed to  a  person,  resident  or  nonresident, 
by  another  tribunal. 

For  the  reasons  thus  briefly  stated,  I 
dissent. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  February  17,  1910: 

A  rehearing  was  granted  in  this  case, 
and  a  reargument  was  heard  by  all  the 
judges  sitting  en  banc.  We  adhere  to  the 
rules  stated  and  the  conclusion  reached  in 
the  majority   opinion. 

Rudkin,  Ch.  J.,  dissenting: 
I  adhere  to  the  views  expressed  in  the 
dissenting  opinion   heretofore   filed. 

Chadwick  and  Fullerton,  JJ.,  concur 
with   Rudkin,    Ch.  J. 

Gose,  J.,  dissenting: 

I  concur,  upon  the  first  reason  assigned 
in  the  dissenting  opinion  heretofore  filed. 
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WEST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

JOCK  B.  HENDERSON 

JAMES  M.  HENRIE,  Impleaded,  etc.,  Appt. 

{68  W.  Va.  562,  71  S.  E.  172.) 

Specific    performance    ^    oral    sale    of 
real  estate. 

1.  A  court  of  equity  will  not  decree 
specific  performance  of  a  verbal  contract  for 
the  sale  of  real  estate. 

Contract  —  sale  of  eqnltable  interest  — 
validity. 

2.  A  contract  for  the  sale  of  an  equitable 
estate  is  within  the  statute  of  frauds. 

Same  ^  enforcement  in  equity. 

3.  To  enable  a  court  of  equity  to  exclude 
a  verbal  contract  of  sale  of  land  from  the 
operation  of  said  statute,  there  must  be  a 
collateral  circumstance  constituting  an  inde- 
pendent equity,  imposing  an  obligation  in 
conscience. 

Same  —  breach  of  contract  ^  equity. 

4.  Mere  breach  of  an  oral  agreement  does 
not  constitute  such  an  equity. 

Same  —  agreement  between  bidders  at 
judicial  sale  —  enforcement. 

5.  A  verbal  agreement  between  two  bid- 
ders for  land  at  a  judicial  sale,  each  desir- 
ing a  portion  thereof,  to  the  effect  that 
the  successful  bidder  will  allow  the  other 
to  take  and  pay  for  the  portion  he  desires, 
is,  in  substance  and  effect,  a  contract  for  the 
sale  of  land,  and  unenforceable;  the  success- 
ful bidder  having  paid  for  all  of  the  land, 
and  the  unsuccessful  bidder  not  having  paid 
for  the  portion  it  was  agreed  he  should 
have,  though  prevented  from  doing  so  by 
breach  of  the  agreement  on  the  part  of  the 
other. 

(January  31,  1911.) 

Headnotes  by  Poffenbaroeb,  J. 

Note.— Upon  the  question  whether  a  pa- 
rol agreement  to  share  in  the  purchase  of 
land  is  within  the  statute  of  frauds,  s^e 
notes  to  Scheuer  v.  Cochem,  4  L.R.A.  (N.S.) 
4z7,  and  Floyd  v.  DuflFy,  33  L.R.A.(N.S.) 
883. 

As  to  the  effect  of  the  statute  of  frauds 
upon  the  right  to  equitable  relief  against 
one  who  has  purchased  land  in  bis  own 
name  in  violation  of  an  agreement  to  pur- 
chase it  for  and  in  the  name  of  complain- 
ant, see  note  to  Johnson  v.  Hayward,  5 
L.R.A.(N.S.)   112. 

As  to  the  effect  of  the  statute  of  frauds 
upon  the  legal  remedy  for  breach  of  a  con- 
tract to  purchase  land  for  and  in  the  name 
of  another,  see  note  to  Schmidt  v.  Beiscker, 
6  L.R.A.(N.S.)   123. 

As  to  whfither  a  parol  agrf«ment  to  take 
title  to  realty,  sell  it,  and  account  for  the 
proceeds,  is  within  the  statute  of  frauds, 
see  note  to  Logan  v.  Brown,  20  L.RJL 
(^.S.)   298. 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Wood  county  in 
plaintiff's  favor  in  a  suit  to  compel  specific 
performance  of  a  contract  for  the  sale  of 
real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGluer  &  McGlner,  for  appel- 
lant: 

The  court  erred  in  overruling  the  plea  of 
the  statute  of  frauds. 

Henderson  v.  Hudson,  1  Munf.  511;  Jar- 
rctt  V.  Johnson,  11  Gratt.  327;  Walker  v. 
Herring,  21  Gratt.  678,  8  Am.  Rep.  616; 
Snyder  v.  Martin,  17  W..  Va.  276,  41  Am. 
Rep.  C70;  Heth  r.  Wooldridge,  6  Rand. 
(Va.)  609,  18  Am.  Dec.  761;  White  v. 
Core,  20  W.  Va.  272;  Fluharty  v.  Beatty, 
4  W.  Va.  614;  Pack  v.  Hansbarger,  17  W. 
Va.  313;  Miller  v.  Lorentz,  39  W.  Va.  160, 
19  S.  E.  391;  Lipscomb  v.  Lipscomb,  66  W. 
Va.  65,  66  S.  E.  8. 

Contracts  for  the  purpose  of  stifling  com- 
petitive bidding  are  contrary  to  public  pol- 
icy, and  should  not  be  enforced. 

Corrothers   v.    Harris,    23    W.    Va.    180; 
Weaver  v.  Burr,  31  W.  Va.  736,  3  L.R.A 
94,  8  S.  E.  743 ;  Pennybncker  v.  Maupin,  96 
Va.  461,  31  S.  E.  607;  Hissam  v.  Parrish, 

41  W.  Va.  686,  56  Am.  St.  Rep.  892,  24  S. 
E.  600;  Powell  v.  Berry,  91  Va.  568,  22  S. 
E.  365;  Ford  v.  Euker,  86  Va.  75,  9  S.  E 
500;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Boden- 
scliatz-Bedford  Stone  Co.  141  Ind.  251,  39 
N.  E.  703. 

Messrs.  V.  TX.  Archer  and  W.  H.  Wolfe, 
Jr.,  for  appellee: 

Upon  the  question  of  illegality  of  the 
contract,  the  burden  of  proof  shifts  to  tho 
defendant,  and  it  devolves  upon  him  to 
prove  that  the  contract  made  between  him- 
self and  the  plaintiff  was  one  against  pub- 
lic policy  in  this,  that  it  was  a  contract  to 
suppress  bidding  at  a  judicial  sale. 

Fleming  ▼.  Kerns,  37  W.  Va.  496,  16  S. 
E.  600;  Oberlin  College  v.  Blair,  46  W.  Va. 
812,  32  S.  E.  203. 

Defendant  is  estopped  from  alleging  that 
there  was  any  different  contract  than  that 
entered  into. 

Williamson  v.  Jones,  4  Am.  &  Eng.  Dec. 
in  Eq.  258,  note;  Hanly  v.  Watterson,  39 
W.  Va.  214,  19  S.  E.  536;  Greer  v.  Mitchell, 

42  W.  Va.  494,  26  S.  E.  302;  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874;  At- 
kinson V.  Plum,  60  W.  Va.  104,  68  L.R.A. 
788,  40  S.  E.  587;  Mercantile  Co-op.  Bank 
V.  Brown,  96  Va.  614,  32  S.  E.  64. 

Petition  for  Rehearing. 
The  contract  between  plaintiff  and  de- 
fendant is  not  within  the  statute  of  frauds, 
for  the  reason  that  the  making  of  a  contract 
such  as  this  record  discloses  creates  a  part- 
nership relationship  betWeen  the  parties 
from  which,  necessarily,  arises  an  independ- 
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ent  equity  imposing  an  obligation  in  con- 
science for  its  enforcement. 

Traphagen  v.  Burt,  67  N.  Y.  30;  Rich- 
ards V.  Grinnell,  63  Iowa,  44,  50  Am.  Rep. 
727,  18  N.  W.  668;  Flower  v.  Barnekoff,  20 
Or.  132,  11  L.R.A.  149,  25  Pac.  370;  Yeo- 
man V.  Lasley,  40  Ohio  St.  190;  Hulett  v. 
Fairbanks,  40  Ohio  St.  233;  Morse  v.  Rich- 
mond,  97  111.  303;  Canada  v.  Barksdale, 
76  Va.  899;  Clagett  v.  Kilbourne,  1  Black, 
346,  17  L.  ed.  213;  Raymond  v.  Johnson, 
17  Wash.  232,  61  Am.  St.  Rep.  908,  49 
Pac.  492,  19  Mor.  Min.  Rep.  66;  Speyer  v. 
Desjardins,  144  111.  641,  36  Am.  St.  Rep. 
473,  32  N.  E.  283;  Miller  v.  Ferguson,  107 
Va.  249,  122  Am.  St.  Rep.  840,  67  S.  E. 
649,  13  A.  &  E.  Ann.  Cas.  138. 

The  contract  between  the  parties  was  en- 
tered into  for  honest  motives,  to  purchase 
property  at  a  judicial  sale,  and  subsequent- 
ly to  divide  the  property,  and  is  not  within 
the  statute  of  frauds. 

Henderson  v.  Henrie,  61  W.  Va.  183,  66 
S.  E.  369,  11  A.  &  IE.  Ann.  Cas.  741 ;  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  951 ;  Roudabush 
V.  Miller,  32  Gratt.  454;  Barnes  v.  Mor- 
rison,  97  Va.  373,  34  S.  E.  93;  Wicker  v. 
Hoppock,  6  Wall.  94,  18  L.  ed.  762;  Marie 
r.  Garrison,  83  N.  Y.  28;  Hopkins  v.  En- 
sign, 122  N.  Y.  150,  9  L.R.A.  733,  25  N. 
E.  306;  Culver  v.  Nester,  116  Mich.  194, 
74  N.  W.  633;  Gulick  v.  Webb,  41  Neb.  712, 
43  Am.  St.  Rep.  724,  60  N.  W.  13;  Terbell 
v.  Lee,  40  Fed.  42;  Woodruff  v.  Berry,  40 
Ark.  266;  Jenkins  v.  Frick,  30  Cal.  686,  89 
Am.  Dec.  134;  Bradley  v.  Coolbaugh,  91 
111.  148;  Hunt  v.  Elliott,  80  Ind.  246,  41 
Am.  Rep.  794;  Smith  v.  Ullman,  68  Md. 
183,  42  Am.  Rep.  329;  James  v.  Fulcrod,  6 
Tex.  612,  65  Am.  Dec.  743;  Smith  ▼.  Green- 
lee, 13  N.  C.  (2.Dev.  L.)  126,  18  Am.  Dec. 
564;  Switzer  v.  Skiles.  8  111.  629,  44  Am. 
Dec.  723;  Dudley  v.  Little,  2  Ohio,  604,  15 
Am.  Dec.  676;  9  Cyc.  Law  &  Proc.  p.  492, 
note  82. 

Poifenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  general  nature  of  the  contract  in- 
volved in  this  cause  is  set  forth  in  the  re- 
port of  a  former  decision  here,  on  another 
appeal,  found  in  61  W.  Va.  183,  66  S.  E. 
369,  11  A.  &  E.  Ann.  Cas.  744.  This  ap< 
peal  is  from  a  final  decree,  requiring  Hen- 
rie to  convey  to  Henderson  a  portion  of  the 
land  purchased  by  him  at  the  judicial  sale, 
by  way  of  specific  performance  of  the  ver« 
bal  agreement  constituting  the  basis  of  the 
suit. 

The  former  decision  disposes  of  the  charge 
of  illegality  or  invalidity  of  the  contract, 
as  alleged,  on  the  ground  of  fraud  or  in- 
hibition by  public  policy;  and  the  remain- 
ing argument  against  the  sufficiency  of  the 
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bill,  namely,  that  it  does  not  allege  irrepa- 
rable injury,  is  wholly  inapplicable;  the 
legal  remedy  for  breach  of  a  contract  to 
convey  land  being  obviously  inadequate,  and 
the  law  affording  no  remedy  at  all  for  en- 
forcement of  a  trust.  Hence  the  demurrer 
was  properly  overruled. 

The  vital  inquiry  is  the  character  of  the 
eontra6t,  viewed  in  the  light  of  the  statute 
of  frauds,  relied  upon  in  a  plea  to  the  bill, 
— a  question  neither  raised  nor  considered 
on  the  former  appeal,  involving  only  the  rul- 
ing on  a  motion  to  dissolve  an  injunction 
made  in  vacation.  At  that  time  no  de- 
murrer, plea,  or  answer  had  been  filed. 
The  contract  is  verbal,  and  prior  in  date 
to  the  purchase  by  the  defendant.  The 
plaintiff,  though  willing  to  pay,  or,  to  be 
strictly  accurate,  repay,  a  portion  of  the  pur- 
chase money,  and  claiming  the  right  to  do 
so,  has  in  fact  paid  nothing  at  all,  and  title 
has  vested  in  the  defendant.  At  the  date 
of  the  making  of  the  agreement,  neither 
party  had  any  interest  whatever  in  the 
land,  either  legal  or  equitable,  and  there 
was  no  copartnership  relation.  Each  was 
to  take  and  hold  a  portion  of  the  land.  In 
bidding,  each  acted  for  himself  and  as  agent 
of  the  other  at  the  same  time;  the  action 
in  one  capacity  relating  to  one  portion  of 
the  land,  and  in  the  other  to  the  residue 
thereof. 

The  basis  of  the  cause  of  action,  as  dis- 
closed by  this  inquiry  and  anaylsis,  seems 
to  be  the  oral  agreement,  and  nothing  more. 
We  perceive  nothing  of  a  collateral  nature, 
constituting  an  independent  equity,  such  as 
payment  of  purchase  money;  a  prior  in- 
terest in  the  land,  not  released;  lack  of 
consideration  moving  from  the  grantee,  ac- 
companied by  an  agreement  to  take  mere 
legal  title  as  a  necessary  step  in  the  execu- 
tion .of  some  plan  or  purpose  previously 
agreed  upon;  or  a  copartnership,  covering 
the  subject-matter  of  the  conveyance.  Such 
an  equity  seems  to  be  essential  to  the  estab- 
lishment of  a  trust  or  immunity  of  a  con- 
tract of  sale  of  land  from  the  inhibition 
of  the  statute  of  frauds.  In  Floyd  v.  Duffy, 
68  W.  Va.  339,  33  L.R.A.(N.S.)  883,  69 
S.  E.  993,  we  said,  speaking  of  certain  pro- 
visions of  that  statute:  "These  provisions 
absolutely  prevent  the  acquisition  of  any 
estate  in  land  for  more  than  five  years  by 
means  of  a  mere  verbal  contract.  There 
must  be  something  more,  an  equity  outside 
and  independent  of,  or  in  addition  to,  the 
contract.  ...  By  the  great  weight  of 
authority,  if  not,  indeed,  by  all  courts,  an 
agreement  on  the  part  of  one  purchasing 
land  with  his  own  money,  and  taking  the 
conveyance  in  his  own  name,  to  hold  it  in 
trust  for  another  person,  or  to  reconvey  it 
to  the  grantor,  is  within  the  statute  of 
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frauds."  In  resulting  trusts,  the  basis  of 
the  equity  is  the  payment  of  money.  In 
those  instances  in  which  deeds,  absolute  on 
their  faces,  are  construed  and  enforced  as 
mortgages,  the  antecedent  interest  in  the 
land  lies  at  the  bottom  of  the  equity.  In 
cases  of  voluntary  conveyances  for  specific 
purposes,  the  fraud  of  the  grantee  is  the 
circumstance  imposing  an  obligation  in  con- 
science. To  apply  the  statute  under  such 
circumstances  would  allow  the  grantee  to 
obtain  the  land  for  nothing,  defeat  tho 
meritorious  purpose  of  the  conveyance,  and 
make  the  statute  an  instrument  of  fraud, 
contrary  to  legislative  design.  As  copart- 
nership is  a  confidential  relation,  and  there 
is  a  joint  interest  in  firm  assets,  a  convey- 
ance to  one  member,  under  a  purchase  with 
partnership  funds,  creates  a  constructive 
or  resulting  trust;  the  confidential  relation 
constituting  the  ground  of  equity.  In  cases 
of  exception,  on  the  ground  of  part  perform- 
ance, the  altered  situation  of  the  vendee, 
in  reliance  upon  the  contract,  working  ir- 
reparable injury,  constitutes  the  independ- 
ent equity.  In  parol  gifts  of  land,  enforce- 
able, the  equitable  foundation  is  the  same. 
No  precedent  or  declaration  of  principle 
by  this  court  is  broad  enough  to  except 
this  agreement  from  the  operation  of  the 
statute.  The  decisions  making  the  nearest 
approach  to  it  are  Currence  v.  Ward,  43 
W.  Va.  367,  27  S.  E.  329,  and  Hamilton  v. 
McKinney,  62  W.  Va.  317,  43  S.  E.  82,  but 
the  cestui  que  trust  in  the  former  had  an 
antecedent  interest  in  the  land,  being  an 
unfortunate  debtor,  for  whose  benefit  an- 
other had  purchased  it  at  judicial  sale; 
and,  in  the  latter,  the  plaintiff  had  paid  a 
portion  of  the  purchase  money.  Some  of 
the  language  in  the  opinions  in  both  cases 
may  be  broader  than  the  view  here  ex- 
pressed, and  unnecessarily  so,  since  the 
facts  established  in  each  brought  it  within 
the  limits  here  fixed.  However  th&t  may  be, 
the  broad  terms  tliere  used  must  be  read  and 
considered  in  the  light  of  the  facts,  since 
the  court  cannot  be  deemed  to  have  in- 
tended to  assert  anything  beyond  the  equi- 
ties and  requirements  of  the  particular 
cases.  Ordinarily  anything  additional 
would  be.  regarded  as  obiter  dicta,  having 
only  persuasive  influence,  and  rejected  for 
unsoundness,  if  unable  to  stand  the  test  of 
logic  and  the  application  of  general  legal 
principles,  and  particularly  so,  if  in  con- 
flict with  express  decisions  and  the  general 
current  of  authority,  applicable  to  the  pre- 
cise question.  Taken  as  a  whole,  the  opin- 
ion in  Currence  v.  Ward  asserts  and  ap- 
plies sound  propositions  of  law.  One  part 
must  not  be  taken  to  the  exclusion  of  oth- 
ers. By  tlie  terms  of  the  contract,  Cur- 
rence   retained    his    equity   of   redemption. 
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Between  him  $jkd  the  Wards,  the  relation  of 
debtor  and  creditor  was  established  and  con- 
tinued. -  He  paid  money  under  that  eon- 
tract.  His  real  status  was  that  of  mort- 
gagor. Judge  Brannon  is  not  to  be  re- 
garded as  having  attempted  to  state  all  the 
law  of  the  case  in  any  single  sentence. 

The  assertions  in  Floyd  y.  Duffy  that  an 
agreement  valid  in  law  is  valid  in  equity, 
and  one  not  valid  in  law  will  not  be  en- 
forced in  equity,  and  that  equitable  title  to 
land  must  r^st  upon  something  more  than 
a  mere  verbal  contract,  are  in  perfect  ac- 
cord with  almost  uniform  authority  every- 
where, and  not  in  conflict  with  any  actual 
decision, of  this  court.  Our  decisions,  prop- 
erly analyzed  and  understood,  will  verify 
this  statement.  In  every  instance  of  exclu- 
sion from  the  statute,  an  independent  equity 
has  Jbeen  found.  Floyd  v.  Duffy,  supra; 
Bond  V.  Taylor,  68  W.  Va.  317,  69  S.  E. 
1000;  Johnson  v.  Ludwick,  68  W.  Va.  464, 
52  S.  £.  489;  Ratliff  v.  Sommers,  65  W. 
Va.  30,  46  S.  E.  712,  1  A.  &  £.  Ann.  Cas. 
970;  Moore  v.  Mustoe,  47  W.  Va.  549,  81 
Am.  St.  Rep.  812,  35  S.  E.  871;  Boyd  v. 
Brown,  47  W.  Va.  238,  34  S.  E.  007 ;  Myers 
V.  Myers,  47  W.  Va,  487,  35  S.  B.  868; 
Harris  v.  Elliott,  46  W.  Va,  245,  32  S.  E. 
176;  Currence  v.  Ward,  43  W.  Va.  367,  27 
S.  E.  329;  Marshall  v.  Hall,  42  W.  Va.  641, 
26  S.  B.  300;  Webb  v.  Bailey,  41  W.  Va. 
463,  23  S.  E.  644;  Deck  v.  Tabler,  41  W. 
Va.  332,  66  Am.  St.  Rep.  837,  23  S.  E.  721 ; 
Seiler  v.  Mohn,  37  W.  Va.  607,  16  8.  E. 
496;  Frame  v.  Frame,  32  W.  Va.  463,  5 
L.R.A.  323,  9  S.  E.  901 ;  McClintock  v.  Lois- 
seau,  31  W.  Va.  865,  2  L.R.A.  816,  8  S.  E. 
612;  Shaffer  v.  Fetty,  30  W.  Va!  248,  4  S. 
E.  278;  Kimmins  v.  Oldham,  27  W.  Va. 
258;  Titchenell  v.  Jackson,  26  W.  Va.  460; 
Heiskell  r.  Powell,  23  W.  Va.  717;  Murry 
V.  Sell,  23  W.  Va.  475;  Hamilton  v.  Steele, 
22  W.  Va.  349;  Renick  v.  Ludington,  20 
W.  Va.  511;  Campbell  v.  Fetterman,  20 
W.  Va.  398;  Middleton  v.  Selby,  19  W.  Va. 
167;  Pack  V.  Hansbargcr,  17  'w.  Va.  313; 
Snyder  r.  Martin,  17  VV.  Va.  276,  41  Am. 
Rep.  670;  Troll  v.  Carter,  15  W.  Va.  667; 
West  Virginia  Oil  &  Oil  Land  Co.  v.  Vinal, 
14  W.  Va.  637;  Tracy  v.  Tracy,  14  W.  Va. 
243;  Smith  v.  Patton,  12  W.  Va.  541; 
Vickers  v.  Sisson,  10  W.  Va.  12;  Lowry  v. 
Buffington,  6  W.  Va.  249;  Capehart  v.  Hale, 
6  W.  Va.  647;  Pumphry  v.  Brown,  6  W. 
Va.  107;  Hardman  v.  Orr,  5  W.  Va.  71; 
Hedrick  r.  Hem,  4  W.  Va.*  620. 

Seieking  the  limitation,  as  indicated  by 
decisibQB  denying  exception  or  exclusion,  we 
find  it  in  perfect  harmony  with  these  prop- 
ositions. Henderson  v.  Hudson,  1  Munf. 
510;  Jarrett  r.  Johnson,  11  Gratt.  327; 
Nash  V.  Jones,  41  W.  Va.  769,  24  S.  E.  592. 
In  all  these  cases  claims  for  relief  in  equity, 
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resting  upon  mere  verbal  contracts,,  and 
nothing  more,  have  been  denied,  without 
reference  to  the  forms  of  such  contracts  or 
the  relations  of  the  parties;  the  contracts 
relied  upon  being  substantially  for  the  sale 
of  real  estate.  In  the  first  two,  claims  of 
joint  purchase  were  rejected,  and  in  the 
other,'  a  claim  of  purchase  by  an  agent; 
the  alleged  principal  having  paid  none  of 
the  purchase  money.  2  Sugden  on  Vendors, 
p.  438,  §  16,  chap.  21,  saying:  "Where  a 
man  merely  employs  another  person  by 
parol,  as  an  agent  to  buy  an  estate,  who 
buys  it  for  himself  and  denies  the  trust, 
and  no  part  of  the  purchase  money  is  paid 
by  the  principal,  and  there  is  no  written 
agreement,  he  cannot  compel  the  agent  to 
convey  the  estate  to  him,  as  that  would  be 
directly  in  the  teeth  of  the  statute  of 
frauds," — is  sustained  by  a  vast  array  of 
authority.  We  observe  the  same,  as  to 
the  text,  in  29  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  899,  saying:  "It  is  equally  well  set- 
tled that  agreements  for  joint  purchases  of 
land,  not  for  the  purpose  of  speculation, 
whether  the  title  is  taken  in  the  name  of 
one  for  the  benefit  of  all  or  in  the  individ- 
ual names  of  the  parties,  are  within  the 
statute,  and  are  required  to  be  in  writing." 

Joint  purchases  of  land  are  sometimes 
upheld  as  having  been  made  in  pursuance 
of  an  existing  partnership  or  an  agreement 
for  one;  the  relation  of  copartnership  con- 
stituting the  essential  equitable  circum- 
stance attending  the  verbal  contract  (Floyd 
V.  Duffy,  68  W.  Va.  339,  33  L.R,A.  (N.S.) 
883,  69  S.  E.  993;  Bond  v.  Taylor,  68  W. 
Va.  317,  69  S.  E.  100;  20  Cyc.  Law  ft  Proc. 
p.  237 ) ;  but  we  have  here  not  a  particle 
of  evidence  of  such  a  relation  or  agreement. 

The  suggestion  of  immimity  from  the 
statute,  on  the  ground  that  the  contract 
was  made  before  the  defendant  acquired  the 
legal  title  was  recognized  by  him,  while 
holding  the  equitable  title  only,  founded 
upon  expressions  in  Currence  v.  Ward  and 
Hamilton  v.  McKinney,  is  wholly  untenable, 
in  view  of  the  application  of  the  statute  of 
frauds  to  equitable  estates.  See  20  Cyc. 
Law  k  Proc.  p.  230,  and  29  Am.  &  Eng.  Enc. 
Law,  p.  888,  citing  numerous  decisions  hold- 
ing it  to  be  applicable  to  such   interests. 

1  have  found  no  Virginia  or  West  Virginia 
decisions  to  the  same  effect,  and  the  9th 
section  of  the  English  statute,  requiring  as- 
signments of  trusts  and  confidences  to  bo 
in  writing,  is  not  in  force  here;  but  equi- 
table estates  are  regarded  in  these  states  as 
having  about  all  the  incidents  of  legal  ones. 

2  Minor,  Inst.  195,  196;  1  Lomax,  Dig.  277. 
They  are  regarded  and  dealt  with  as  real 
estate.  In  some  of  the  states  said  section 
may  be,  and  no  doubt  is,  in  force.  In  view 
of   this,   our    holding   as   to   that   question 
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would  not  necessarily  have  to  harmonize 
with  those  of  such  other  states.  However, 
as  equitable  titles  are  here  regarded  as  land 
and  estates  of  inheritance,  they  fall  within 
both  the  terms  and  policy  of  §  1,  chap.  71, 
and  subsec.  6  of  §  1,  chap.  99,  of  the  Code. 
That  these  statutes  are  broad  enough  to 
reach  them  is  suggested  in  1  Lomax,  Dig. 
278. 

Under  these  principles  and  conclusions, 
we  reverse  the  decree,  dismiss  the  bill,  and 
decree  to  the  appellant  his  costs  in  the 
court  below,  as  well  as  in  this  court. 

Wllllamfl,  P.,  absent. 

Petition  for  rehearing  denied  May  17, 
1911. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEAIiS. 

CHARLES  S.  HOFFMAN 

V. 

CHARLES  W.  SHOEMAKER,  Appt 

(—  W.  Va.  — ,  71  S.  E.  198.) 

Jadgment  —  oonclnsiyeness  —  right  of 
way. 

1.  A  judgment  for  the  plaintiff  in  an  ac- 
tion of  trespass  guare  clauaum  fregit 
against  a  defendant  claiming  a  way  over  the 
premises  on  which  the  act  of  alleged  tres- 
pass was  done  is  not  conclusive  of  the 
right  claimed  by  the  defendant,  unless  it  is 
shown  have  been  relied  upon  by  the  latter 
as  a  defense,  and  actually  litigated  in  the 
action. 

Vendor   and   purchaser  —   reserration 
of  way. 

2.  A  grantor  may  claim  a  way  over  the 
granted  premises,  as  reserved  by  implica- 
tion, if  it  is  shown  to  be  strictly  necessary 
to  the  use  and  enjoyment  of  adjacent  land 
retained  by  him,  and  the  intent  to  reserve  it 
is  not  negatived  by  any  express  terms  of  the 
deed. 

Easement  —  way  —  continuity. 

3.  The  legal  principle  requiring  an  ease- 
ment to  be  ''continuous*'  as  a  re<|uisite  to  a 
grant  or  reservation  thereof  by  implication 
is  not  applicable  to  a  way. 

(Robinson,  J.,  dissents.) 

(April  25,  1911.) 

Headnotes  by  Poffenbabgeb,  J. 

Note.— The  point  involved  in  the  case  re- 
ported, as  to  whether  a  grantor  may  claim 
a  right  of  way  over  the  granted  premises, 
although  it  is  not  expressly. reserved  by  his 
deed,  is  covered  by  a  note  appended  to  Rollo 
V.  Nelson,  26  L.R.A.(N.S.)  315,  upon  "Ease- 
ments created  by  the  severance  of  tracA  of 
land  with  apparent  benefit  existing." 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Mineral  County 
in  plaintifTs  favor  in  a  suit  to  enjoin  the 
attempted  use  of  a  way  over  plaintifTs 
land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  K.  Drane  and  W.  H.  Grif- 
fith, for  appellant: 

A  private  right  of  way  may  be  acquired 
by  prescription. 

Boyd  V.  Woolwine,  40  W.  Va.  282,  21 
S.  E.  1020;  Eells  v.  Chesapeake  &  O.  R. 
Co.  49  W.  Va.  65,  87  Am.  St.  Rep.  787,  38 
S.  E.  479;  Wooldridge  v.  Coughlin,  46  W. 
Va.  345,  33  S.  E.  233;  Warren  v.  Syme, 
7  W.  Va.  478;  Lucas  v.  Smithfield,  C.  ft 
H.  F.  Tump.  Co.  36  W.  Va.  427,  15  S.  E. 
182;  Smith  v.  Cornelius,  41  W.  Va.  59, 
30  L.R.A.  747,  23  S.  E.  599^  Rogerson  ▼. 
Sheperd,  33  W.  Va.  307,  10  S.  E.  632. 

Where  land  is  granted  with  a  right  of 
way,  that  right  is  appurtenant  to  every 
part  of  the  land  thereafter  granted. 

Linkenhoker  v.  Graybill,  80  Va.  836; 
Scott  V.  Moore,  98  Va.  668,  81  Am.  St. 
Rep.  749,  37  S.  E.  342. 

Where  a  private  way  is  appurtenant  to 
the  land,  a  grant  of  the  land  passes  the 
right  of  way. 

Bond  V.  Willis,  84  Va.  796,  6  S.  B.  136. 

In  actions  of  trespass,  or  for  torts  gen- 
erally, nothing  is  conclusively  settled  but 
the  point  or  points  put  directly  in  issue. 

Standish  v.  Parker,  2  Pick.  20,  13  Am. 
Dec.  393;  Kent  v.  Currish,  18  Pick.  564; 
Hall  V.  Mayo,  97  Mass.  420;  Howard  r. 
Albro,  100  Mass.  236;  White  v.  Chase, 
128  Mass.  158;  Masten  v.  Olcott,  101  N. 
Y.  153,  4  N.  E.  274. 

Messrs.  Frank  O.  Reynolds  and  Taylor 
Morrison,  for  appellee: 

To  establish  an  easement  of  private  way 
aver  land  by  prescription,  the  use  must  be 
continuous  and  uninterrupted  for  the  neo- 
essary  period,  under  a  bona  fide  claim 
of  right,  adverse  to  the  owner  of  the  land, 
and  with  his  knowledge  and  silence. 

Crosier  v.  Brown,  66  W.  Va.  273,  26 
L.R.A.(N.S.)    174,  66  S.  E.  326. 

Injunction  will  lie. 

Switzer  v.  McCuIloch,  76  Va.  777;  4  Pom. 
Eq.  Jur.  §  1367;  1  High,  Inj.  3d  ed. 
§§  697,  702;  2  Story,  Eq.  Jur.  §  928; 
Livingston  v.  Livingston,  6  Johns.  Ch.  497, 
10  Am.  Bee.  353;  Rakes  v.  Rustin  Land 
Min.  &  Mfg.  Co.  2  Va.  Dec.  156,  22  S.  £. 
498;  Sanderlin  v.  Baxter,  76  Va.  299,  44 
Am.  Rep.  165;  Calloway  v.  Webster,  98 
Va.  790,  37  S.  E.  276:  Masonic  Temple 
Asso.  V.  Banks,  94  Va.  695,  27  S.  E.  490; 
Woods  V.  Early,  95  Va.  307,  28  S.  E.  374; 
Stroup  V.  Chalcraft,  52  111.  App.  608; 
I^add  V.  Osborne,  79  Iowa,  93,  44  N.  W. 
235;    Carpenter  v.  Qwynn,  35   Barb.  395; 
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Bettman  r.  Harness,  42  W.  Va.  433,  36 
L,R.A.  666,  26  S.  E.  271,  18  Mor.  Min. 
Rep.  500;  Weston  v.  Ralston,  48  W.  Va. 
170,  36  S.  E.  446;  Kyle  v.  Kosciusko  Coun- 
ty, 94  Ind.  115;  Schock  v.  Falls  City,  31 
Neb.  699,  48  N.  W.  468;  Harris  r.  Gomer 
Twp.  22  Mo.  App.  462. 

Poifenbarger,  J.,  delivered  the  opinion 
of  the  court: 

In  this  suit  by  a  landowner  to  enjoin 
the  defendant  from  the  use  of  a  right  of 
way  over  his,  land,  claimed  in  part  by  a 
deed  and  in  part  by  prescription  and  long 
user,  the  defenses  were  a  former  adjudi- 
cation in  favor  of  the  plaintiff,  and  insuf- 
ficiency of  the  defendant's  evidence  to  es- 
tablish the  right  claimed  by  him.  The  de- 
cree appealed  from,  general  in  form  and 
without  indication  as  to  its  legal  basis,  is 
for  the  plaintiff,  and  perpetually  enjoins 
the  defendant  from  the  use  of  said  right 
of  way. 

The  plaintiff  owns  three  contiguous 
tracts  of  land,  adjacent  to  the  northwest- 
em  end  of  which  lies  the  farm  of  the  de- 
fendant. From  the  latter  an  old  road,  hold- 
ing a  southeasterly  course,  runs  over  the 
farm  of  the  plaintiff,  consisting  of  said 
three  tracts,  in  a  southeasterly  direction, 
to  a  public  road  called  tl^e  "New  Creek 
pike."  The  evidence  conclusively  shows 
that  this  road  has  been  used  by  persons 
'residing  back  of  the  plaintiff^s  land  for  a 
long  time,  forty  or  fifty  years,  and  by  the 
defendant  and  his  predecessors  in  title  for 
at  least  twenty-five  or  thirty  years,  and 
possibly  for  the  whole  period  aforesaid. 
If  nothing  else  appeared,  this  would  make, 
under  our  decisions,  a  clear  case  of  a  right 
of  way  by  prescription.  But  there  are  some 
other  facts  to  be  considered.  The  three 
tracts  of  land  constituting  the  plaintiff's 
farm  seem  to  have  been  owned  at  one  time 
by  James  B.  Rees  as  a  single  tract.  The 
deeds  exhibited  indicate  this.  By  deed 
dated  February  6,  1884,  said  Rees  con- 
veyed to  Joseph  W.  Parish  a  tract  of 
about  56  acres  practically  out  of  the  center 
of  what  now  constitutes  the  plaintiff's 
farm.  In  that  deed  he  granted  to  Parish 
a  right  of  way  over  the  land  thereby  con- 
veyed, determinable  as  to  location  by  the 
old  existing  road,  out  to  the  public  road. 
He  also  reserved  a  right  of  way  over  the 
land  granted  to  Parish  "for  the  use  and 
benefit  of  William  Leatherman,  his  heirs 
and  assigns."  At  that  time  Leatherman 
owned  the  farm  now  owned  and  occupied 
by  the  defendant.  Hence  this  reservation 
constituted  an  exception  from  the  grant 
to  Parish  in  favor  of  Leatherman,  the  pred- 
ecessor in  title  of  Charles  W.  Shoemaker, 
the  defendant  here.  The  right  of  way  so 
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given  to  him  or  recognized  by  these  deeds 
did  not  extend  up  to  Leatherman's  land, 
but  he  used  and  enjoyed  a  right  of  way 
over  Rces's  land  down  to  the  road  so  pro- 
vided for  him  over  the  Parish  land.  Rob- 
ert Burkhiser,  having  apparently  acquired 
the  Parish  land  and  the  James  B.  Rees 
land  lying  between  it  and  the  public  road, 
containing  104  acres,  conveyed  both  of 
these  tracts  to  the  plaintiff,  C.  S.  Hoffman, 
by  deed  dated  April  3,  1900.  Just  one 
year  later  William  S.  Leatherman  con- 
veyed to  Charles  W.  Shoemaker  his  tract 
of  land.  In  the  meantime  some  other  con- 
veyances had  taken  place.  S.  S.  Rees,  who, 
in  some  way,  became  the  successor  of  James 
B.  Rees  to  the  northwestern  part  of  the 
Rees  land,  adjoined  by  the  Leatherman 
land,  conveyed  it  to  A.  T.  Leatherman,  the 
son  of  William  S.  Leatherman,  by  deed 
dated  December  10,  1889.  A.  T.  Leather- 
man,  by  deed  dated  December  16,  1839, 
conveyed  to  his  father,  William  S.  Leather- 
man,  a  small  portion  of  this  land,  contain- 
ing about  18  acres.  A  part  of  the  old  road 
leading  from  Leatherman's  land  down  to 
the  Parish  tract  was  wholly  on  this  18 
acres,  and  the  balance  of  it  on  the  line 
between  it  and  the  other  land  then  held  by 
A.  T.  Leatherman.  The  evidence  tends  to 
show  that  W.  8.  Leatherman  made  this 
purchase  to  strengthen  and  secure  his  right 
of  way.  The  Leathermans  being  unable 
to  pay  for  this  land,  Rees  took  it  back, 
by  two  deeds,  one  from  A.  T.  Leatherman 
and  the  other  from  W.  S.  Leatherman, 
both  dated  December  11,  1805.  In  this  re- 
conveyance, W.  S.  Leatherman  did  not  re- 
serve his  road  over  the  18  acres,  but  from 
the  date  of  that  deed,  December  11,  1895, 
until  April  3,  1901,  he  continued  to  use  the 
road  without  objection  from  Rees,  and  also 
without  objection  from  Hoffman,  who  ac- 
quired the  Rees  land  by  deed  dated  April 
3,  1900.  Thereafter  Chas.  W.  Shoemaker, 
who  became  the  owner  of  the  Leatherman 
land  April  3,  1901,  used  the  road  over  this 
Rees  land  without  objection  from  the 
plaintiff  until  about  the  year  1903.  Some 
time  in  the  year  1903,  the  latter  placed  a 
wire  fence  across  the  road,  and  the  de- 
fendant applied  for,  but  did  not  obtain, 
an  injunction,  and  the  fence  was  removed. 
Plaintiff  says  he  removed  it  and  suffered 
the  defendant  to  continue  the  use  of  the 
road,  but  not  that  there  was  any  agree- 
ment between  them,  or  that,  with  the  con- 
sent of  the  defendant,  the  subsequent  user 
was  permissive  only.  All  that  appears  is 
that  the  fence  was  put  up,  the  injunction 
applied  for,  the  fence  removed  in  two  or 
three  days  from  the  date  of  its  construc- 
tion, and  the  defendant  continued  the  use 
of  the  road.    Later  there  were  some  negotia- 
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tions  between  the  parties  in  an  effort  to 
compromise  and  settle  the  controversy  by 
agreement.  This  having  fail^,  the  plain- 
tiff some  time  in  1908  locked  the  gates 
and  built  additional  fences  across  the  road. 
These  the  defendant  opened  by  cutting  a 
gate  from  its  hinges,  cutting  a  wire  fence, 
and  hitching  a  horse  to  another  fence  and 
a  gate,  and  pulling  them  down.  There- 
upon the  plaintiff  instituted  an  action  of 
trespass  against  him,  and  recovered  a 
judgment  for  $1.50,  which  is  the  one  re- 
lied upon  as  a  former  adjudication. 

As  to  the  effect  of  a  judgment  in  such 
an  action  upon  title,  the  authorities  are  in 
great  conflict.  Dickinson  v.  Mankin,  61  W. 
Va.  429,  66  S.  E.  824;  Clark  v.  Dower,  67 
W.  Va.  298,  68  S.  E.  369.  In  the  latter 
case  the  judgment  was  held  not  to  be  ap- 
pealable, although  a  special  plea  was  en- 
tered by  the  defendant,  setting  up  a  right 
of  way  by  prescription.  In  the  former 
the  title  was  held  not  to  have  been  settled 
and  determined,  although  the  defendant 
entered  both  a  plea  of  not  guilty  and  plea 
of  liherum  tenementunif  and  evidence  was 
adduced  on  the  question  of  title.  No  good 
purpose  would  be  subserved  here  in  at- 
tempting to  analyze  or  reconcile  the  con- 
flicting authorities,  or  deduce  from  them 
the  true  rule,  since  we  are  of  the  opin- 
ion that  the  right  claimed  by  defendant 
was  not  litigated  in  the  action  of  law. 
The  only  plea  shown  by  any  order  entered 
in  the  case  was  that  of  not  guilty.  A 
paper  is  certified  by  the  clerk  of  the  trial 
court  which  purports  to  be  a  copy  of  a 
special  plea,  setting  up  the  right  of  way 
by  prescription,  but  we  find  no  order  show- 
ing it  to  have  been  tendered  or  filed,  or  in 
any  way  made  a  part  of  the  record.  Though 
it  is  not  clearly  shown  that  any  of  the  evi- 
dence used  in  that  action  has  been  made  a 
part  of  the  evidence  in  this  cause,  or  that 
the  right  was  litigated  and  determined, 
what  on  its  face  seems  to  have  been  evi- 
dence used  in  the  action  at  law  has  been 
incorporated  in  this  record.  No  witness 
testifies  that  it  is  the  evidence  in  that 
case,  nor  does  the  clerk  of  the  circuit  court 
certify-  that  it  was.  However,  conceding  it 
to  be  such,  it  only  shows  the  title  of  the 
plaintiff  to  the  land,  the  erection  of  fences 
and  locking  of  gates  across  the  road,  and 
the  breaking  of  the  same  by  the  defendant, 
and  his  continued  use  of  the  road.  No  evi- 
dence of  any  prescriptive  right  was  intro- 
duced or  offered  by  the  defendant.  Hence 
we  are  clearly  of  the  opinion  that  neither 
by  plea  nor  evidence  was  the  defendant's 
right  of  way  put  in  issue.  So  we  hold 
the  defense  of  formei  adjudication  to  be  un- 
sustained. 

The  all-important  question  remaining  to 
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be  considered  is  the  effect  of  the  deed  made 
by  William  S.  Leatherman  to  S.  S.  Bees, 
conveying  land  on  which  a  part  of  the 
road  is,  without  a  reservation  thereof.  Or- 
dinarily a  grantor  is  not  permitted  to  set 
up  by  parol  any  reservation  against  his 
deed  purporting  on  its  face  to  grant  all  of 
his  right,  title,  and  interest  in  a  tract 
or  parcel  of  land.  Of  course,  he  cannot 
claim  any  of  the  land  against  his  deed. 
Such  a  construction  of  a  deed  would  ren- 
der it  nugatory,  and  defeat  its  purpose  in 
whole  or  in  part.  Under  )i  well-settled 
rule,  it  must  be  so  construed  as  to  give  it 
effect  to  the  extent  of  its  entire  subject- 
matter.  It  is  nevertheless  possible  for  a 
grantor  to  claim,  under  exceptional  and 
peculiar  circumstances,  an  easement  over 
the  land  granted  as  appurtenant  to  other 
lands  retained  by  him.  This  easement  is 
not  the  land  itself,  and  the  retention  there- 
of does  not  wholly  defeat  the  deed  as  to  any 
part  of  it.  It  is  a  mere  right  of  use,  not 
title.  In  such  cases  the  question  is  one  of 
intention,  but  the  circumstances  must  be 
such  as  to  disclose  the  existence  of  that  in- 
tent beyond  any  reasonable  doubt;  and 
such  intent  must  arise  from  necessity,  else 
the  doubt  is  not  excluded  and  the  reser- 
vation cannot  be  maintained.  The  law  on 
this  subject  is.  stated  as  follows  in  Jones 
on  Easements,  §  136:  "There  is  no  im- 
plied reservation  of  an  easement  in  case 
one  sells  a  part  of  his  land  over  which 
he  has  previously  exercised  a  privilege  in 
favor  of  the  land  he  retains,  xuless  the 
burden  is  apparent,  continuous,  and  strict- 
ly necessary  for  the  enjoyment  of  the  land 
retained.  A  grantor  cannot  derogate  from 
his  own  grant,  and  as  a  general  rule  he 
can  retain  a  right  over  a  portion  of  his 
land  conveyed  absolutely  only  by  express 
reservation."  Again,  in  §  138,  this  author 
says,  quoting  from  Lord  Justice  Cotton: 
"So,  again,  where  there  is  existing  at  the 
time  that  which  is  said  to  be  a  continuous 
easement,  and  of  necessity, — not  an  ease- 
ment strictly,  but  that  which  is  in  the  nar 
ture  of  an  easement, — ^as  a  way  of  neces- 
sity, of  that  there  is  or  may  be  an  implied 
reservation.  Take  the  common  case  of  a 
man  having  a  field,  which  he  does  not  sell, 
in  the  midst  of  land  which  he  sells.  Of 
course,  it  is  implied  that  he  intends  to 
have  the  power  of  using  the  field  not  sold, 
and  not  to  give  the  exclusive  right  or  con- 
trol  over  it  to  the  person  to  whom  he  sells 
the  surrounding  land,  and  a  way  over 
that  is  said  to  be  a  way  of  necessity,  and 
that  is  reserved  without  express  words,  as 
an  implied  reservation." 

In  the  text-books  and  decided  cases  we 
are  told  that  the  easement,  to  pass  to  the 
grantee,  or  be  retained  by  the  grantor  by 
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implication  only,  must  be  apparent,  con- 
tinuous, and  necessary.  Naturally  the  use 
of  these  terms  is  sometimes  confusing,  for 
the  reason  that  they  are  employed  in  the 
long  course  of  discussion,  and  not  always 
defined.  Each  has  its  own  definition  with 
which  the  reader  is  supposed  to  be  familiar. 
An  apparent  easement  need  not  be  actually 
visible.  It  is  enough  .that  the  facts  and 
circumstances  fairly  construed  will  dis- 
close it;  as  in  the  case  of  a  drainpipe  un- 
der the  surface,  into  which  the  water  is 
conducted  from  a  roof.  There  are  different 
kinds  of  necessity.  A  thing  may  be  neces- 
sary in  the  physical  sense  or  in  a  practical 
or  legal  sense.  So  the  word  "continuous" 
has  its  different  meanings.  In  a  practical 
sense  a  road  is  continuous  as  long  as  it  is 
maintained  and  used,  although  the  use  is 
unautomatic,  and  from  necessity  intermit- 
tent. But  it  is  not  continuous  within  the 
meaning  of  the  technical  law  of  easements. 

The  distinction  made  is  that  a  contin- 
uous easement  is  one  which  operates  with- 
out the  interference  of  man,  such  as  a 
water  course  or  a  drainpipe.  A  way  is 
said  not  to  be  continuous,  because,  in  the 
use  of  it,  there  is  inyolved  the  personal 
action  of  the  owner  in  setting  his  foot  up- 
on it  or  driving  his  team  or  cattle  upon  it. 
Jones,  Easements,  §§  143-153,  inclusive. 
Judges  and  text  writers  do  not  always  stop 
to  define  these  terms.  Hence  the  danger 
of  misapprehension  on  the  part  of  the  read- 
er, and  the  necessity  of  noting  the  facts 
in  respect  to  the  terms  used. 

In  some  decisions  it  •  has  been  held, 
though  perhaps  erroneously,  that  an  appar- 
ent and  technically  continuous  easement 
would  always  pass  to  a  grantee,  or  be  re- 
served to  the  grieintor,  by  implication,  even 
though  it  did  not  appear  to  be  necessary. 
In  other  words,  if  the  owner  of  two  ad- 
jacent pieces  of  property,  having  subjected 
one  to  the  use  of  the  other  by  making  a 
drain  over  it,  or  running  an  undersurface 
ditch  through  it,  or  otherwise  connected 
them,  and  this  connection  was  apparent,  it 
was  a  continuous  easement,  because  it  was 
self-acting;  and,  being  apparent,  if  he  con- 
veyed away  the  servient  estate,  without  an 
express  reservation  of  the  easement,  it 
was  reserved  to  him  by  implication,  as 
matter  of  intent,  arising  from  the  known 
facts  and  circumstances,  and  without  any 
consideration  of  the  element  of  necessity. 
Lampman  v.  Milks,  21  N.  Y.  505.  For  this 
proposition,  Selden,  Judge,  delivering  the 
opinion,  referred  to  the  case  of  Coppy,  11 
Hen.  VII,  25,  cited  from  the  Year  Books 
by  Gale  &  Whatley  on  Easements,  p.  41. 
In  Nicholas  v.  Chamberlain,  Cro.  Jac.  121, 
"it  was  held  by  all  the  court,  upon  de- 
murrer, that  if  one  erect  a  house,  and  build 
34  L.R.A.(N.S.) 


I  a  conduit  thereto,  in  another  part  of  his 
land,  and  convey  water  by  pipes  to  the 
house,  and  afterward  sell  tlie  house  with 
the  appurtenances,  excepting  the  land,  or 
sell  the  land  to  another,  reserving  to  him- 
self the  house,  the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary  et 
quasi  appendant  thereto;  and  he  shall  have 
liberty  by  law  to  dig  in  the  land  for  mend- 
ing the  pipes,  or  making  them  new,  as  the 
case  may  require."  That  case  has  been  re- 
garded as  authority  for  the  same  proposi- 
tion. Another  case  propounding  the  doc^ 
trine  is  Robins  v.  Barnes,  Hobart,  131.  In 
these  old  cases,  it  is  said  to  have  been  held 
that,  if  the  common  owner,  having  used 
the  two  properties  as  connected  by  a  lead 
pipe  or  some  other  continuous  arrangement, 
sell  one  piece  of  the  land  and  cut  that 
pipe,  or  otherwise  break  the  connection, 
he  thereby  altered  the  rule  by  signifying 
intent  to  destroy  the  easement.  He  there- 
by rendered  the  easement  no  longer  con- 
tinuous in  nature,  and  overcame  the  pre- 
sumption of  intent  either  to  grant  or  re- 
serve the  easement,  arising  from  the  condi- 
tion of  the  property. 

This  rule  of  construction  came  in  time 
to  be  regarded  as  too  liberal,  and  the  later 
authorities  added  the  element  of  necessity, 
holding  that  an  easement  of  this  kind  must 
be  not  only  apparent  and  continuous,  but 
also  necessary.  This  addition  has  in  later 
years  been  a  subject  of  learned  and  earnest 
discussion  in  both  England  and  America, 
and  is  now  generally  accepted.  According- 
ly, we  find  this  in  Jones  on  Easements, 
§  156:  "To  establish  an  easement  by  an 
implied  reservation,  where  there  has  been 
a  unity  of  possession,  and  a  subsequent 
sale  of  a  portion  of  the  land  over  which 
the  easement  is  claimed,  such  easement 
must  have  been  apparent,  continuous,  and 
necessary  at  the  time  of  such  sale."  As 
authorities  for  this  proposition,  the  author 
cites  cases  involving,  not  ways,  but  drains 
and  other  such  easements  as  would  have 
been  retained  by  implication,  under  the  old 
common  law,  without  the  element  of  neces- 
sity. They  are  Crosland  v.  Rogers,  32  S.  C. 
130,  10  S.  E.  874;  Ferguson  v.  Witsell,  6 
Ricli.  L.  280,  57  Am.  Dec.  744,  and  Elliott 
V.  Rhett,  5  Rich.  L.  405,  57  Am.  Dec.  760, 
all  involving  drains.  There  is  reason  for 
saying  a  drain  must  be  continuous,  for 
that  is  its  nature.  It  is  one  of'  its  essential 
elements  or  qualities.  It  is  continuous  by 
operation  in  and  of  itself,  without  human 
aid.  To  be  a  drain,  therefore,  it  must  have 
this  quality;  and  to  have  an  easement  for 
drainage,  a  dominant  owner  must  have 
either  an  artificial  or  a  natural  means  of 
continuous  drainage,  though  continuous  and 
unceasing  fio\^age  is  not  necessary.     Close 
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scrutiny  of  the  history  of  the  use  of  the 
terms  "apparent"  and  "continuous"  will 
disclose  that  they  are  applicable  only  to 
technically  continuous  easements  or  quasi 
easements,  and  not  at  all  to  noncontinuous 
easements.  The  latter  rest  upon  necessity 
only,  cannot  be  continuous)  and  probably 
need  not  be  apparent. 

This  quality  or  characteristic  of  contin- 
uousness  does  not  belong  to  a  right  of  way. 
Such  an  easement  is  not  self-operating.  It 
is  only  a  place  in  which  its  owner  operates. 
So  it  is  not  continuous  in  the  technical 
sense  of  the  word.  Jones,  Easements,  §  143. 
Therefore,  to  say  that,  in  order  to  pass  to 
a  grantee,  or  be  retained  by  a  grantor,  by 
implication,  a  right  of  way  must  be  appar- 
ent, continuous,  and  necessary,  is  to  state 
that  which  can  never  be  true  of  such  an 
easement,  and  also  that  it  never  can  pass 
or  be  retained  in  that  way.  It  seems  clear, 
therefore,  that  a  right  of  way,  to  pass  or 
be  retained  by  implication,  need  not  be  con- 
tinuous. If  it  must,  it  never  can  be  the 
subject  of  an  implied  grant  or  reservation. 
That  it  can  be  is  put  beyond  doubt  by  au-. 
thority,  both  English  and  American.  A 
way  of  necessity  may  be  reserved  to  a 
grantor  by  implication,  though  it  is  con- 
fessedly not  continuous.  Pinnington  v. 
Galland,  10  Eng.  Rul.  Gas.  35,  9  Exch.  1. 
In  that  case  Martin,  Baron,  said  it  might 
be  both  granted  and  reserved  by  implica- 
tion. For  the  first  proposition  he  quotes 
from  the  note  of  Mr.  Serjt.  Williams  to 
the  case  of  Pomfret  v.  Ricroft,  1  Wm's 
Saund.  323,  as  follows:  "Where  a  man, 
having  a  close  surrounded  with  his  own 
land,  grants  the  close  to  another  in  fee, 
for  life  or  for  years,  the  grantee  shall  have 
a  way  over  the  grantor's  land  as  incident 
to  the  grant;  for  without  it  he  cannot  have 
any  benefit  from  the  grant."  As  to  the 
other  proposition,  he  said:  "There  is  no 
doubt,  apparently,  a  greater  difficulty  in 
holding  the  right  of  way  to  exist  in  this 
case  than  in  the  other;  but,  according  to 
the  same  very  great  authority,  the  law  is 
the  same,  for  the  note  proceeds  thus:  'So 
it  is  when  he  grants  the  land  and  reserves 
the  close  to  himself.'  And  he  cites  several 
authorities  which  fully  bear  him  out. 
Clark  V.  Cogge,  Cro.  Jac.  170;  Staple  v. 
Heydon,  6  Mod.  1;  Chichester  v.  Leth- 
bridge,  Willes,  72,  note.  It  no  doubt  seems 
extraordinary  that  a  man  should  have  a 
right  which  certainly  derogates  from  his 
own  grant;  but  the  law  is  distinctly  laid 
down  to  be  so,  and  probably  for  tlie  rea- 
son given  in  Dutton  v.  Taylor,  Lut.  pt.  2, 
p.  1487,  that  it  was  for  the  public  good, 
as  otherwise  the  close  surrounded  would 
not  be  capable  of  cultivation."  That  case 
is  one  of  actual  decision,  not  mere  dictum, 
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In  discussing  the  law  generally  in  a  case 
not  involving  a  right  of  way  nor  a  con- 
tinuous easement.  Bacon,  Chancellor,  said 
in  Wheeldon  t.  Burrows,  L.  R.  12  Ch.  Div. 
31,  44:  "But  I  take  it  that  the  rule  of 
implication  is  founded  upon  the  mere  ne- 
cessity of  the  case,  and  the  impossibility 
of  admitting  that  the  contract  and  the  in- 
tention of  the  parties  to  it  would  be  com- 
plete without  the  implication.  The  sub- 
ject of  the  implication  is  held  to  have  been 
involved  in  the  terms  of  the  contract,  and 
tlie  justice  and  honesty  of  the  transaction 
require  that  the  law  should  supply  that, 
the  expression  of  which,  by  the  inadvert- 
ence of  the  parties,  has  not  been  expressed 
in  words.  Upon  this  principle  every  one 
of  the  cases  referred  to  is  founded,  and 
all  are  reconcilable;  and  no  case  has  been 
cited,  nor,  as  I  believe,  can  any  be  found, 
in  which  an  implication  has  been  made  not 
based  upon  necessity  and  the  justice  which 
that  necessity  imperatively  calls  into  ac- 
tive operation.*'  This  is  a  broad  and  liberal 
view,  stripped  of  all  fanciful,  narrow,  and 
technical  considerations,  not  applicable  to 
any  particular  kind  of  easements,  but  uni- 
versally reducing  the  whole  question  to  one 
of  intent,  determinable  by  the  rule  of  ne- 
cessity. It  accords  with  the  just  and  rea- 
sonable observation  found  in  Jones's  quota- 
tion from  Lord  Justice  Cotton  in  Russell 
V.  Watts,  L.  R.  25  Ch.  Div.  559.  The  rule 
of  necessity,  as  justifying  a  grant  or  reser- 
vation of  a  right  of  way  by  implication,  is 
recognized  and  asserted  in  Fetters  v.  Hum- 
phreys, 18  N.  J.*  Eq.  260;  but  the  way  was 
there  denied,  because  it  was  not  necessary 
to  the  beneficial  enjoyment  of  the  land. 
The  chancellor  in  that  case  distinguishes 
between  continuous  and  noncontinuous  ease- 
ments, holding  that  the  former  may  pass 
by  implication  without  necessity,  but  that 
the  latter  cannot.  After  reviewing  the 
decisions  at  great  length,  he  said:  "Dis- 
continuous easements  not  constantly  ap- 
parent are  continued  or  created  by  a  sever- 
ance only  when  they  are  necessary."  He 
concluded  by  saying:  "Tlie  property  of 
the  complainant  could  be  better  and  more 
beneficially  enjoyed  by  the  use  of  this  al- 
ley, as  it  was  used  by  the  testator  in  his 
lifetime,  but  it  is  not  necessary  to  the 
beneficial  enjoyment  of  it.  The  right  of 
way  therefore  cannot  arise  by  implication 
from  the  devise  to  her."  The  proposition*, 
with  its  limitations,  is  also  recognized  in 
Warren  v.  Blake,  64  Me.  276,  89  Am.  Dec. 
748;  the  court  holding  that  a  right  of  way 
may  be  reserved  by  implication  in  a  case 
of  strict  necessity,  but  denying  it  in  the 
particular  case,  because  such  necessity  was 
not  shown.  It  is  stated  in  the  same  way  in 
Carbrey  v.   Willis,   7    Allen,    364,   83   Am. 
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Dec.  688.  In  that  case  Mr.  Justice  Hoar 
said:  A  way  when  it  is  strictly  a  way  of 
necessity  has  heen  considered  as  falling 
under  the  same  rule,  and  as  passing  to  the 
grantee,  or  being  reserved  by  the  grantor, 
without  any  express  words  of  grant  or 
reservation.  In  the  case  at  bar,  the  way 
and  other  privileges  claimed  by  defendant 
were  not  annexed  to  the  sugar  house  es- 
tate by  any  natural  or  legal  necessity.  In 
Pingree  v.  McDuffie,  56  N.  H.  306,  the  court 
held  as  follows :  "A  party  having  conveyed 
a  portion  of  his  land  over  which  was  the 
only  means  of  access  to  the  remaining  land, 
held,  that  a  right  of  way  by  necessity  to 
the  remaining  land  was  reserved/'  A  right 
of  way  to  the  grantor  by  necessity  was  sus- 
tained in  Davies  v.  Sear,  L.  R.  7  £q. 
Gas.  427,  38  L.  J.  Ch.  N.  S.  645,  20  L.  T. 
N.  S.  56,  17  Week.  Rep.  300.  In  this  state 
a  way  of  necessity  may  be  granted  by  im- 
plication. This  is  8o  well  settled  that  no 
authority  need  be  cited  for  it.  Like  reason 
for  an  implied  reservation  is  obvious. 

These  authorities  amply  justify  the  view 
that  Leatherman  impliedly  reserved  the 
right  of  way  over  the  land  he  granted  to 
Rees,  by  his  deed  of  December  11,  1895,  if 
such  right  of  way  was  strictly  necessary 
to  the  enjoyment  of  his  property.  He  clear- 
ly has  a  right  of  way  by  prescription  over 
the  Parish  and  Burkhiser  lands  down  to  the 
public  road.  He  had  formerly  enjoyed  the 
use  of  a  road  over  the  Rees-Leatherman  18 
acres,  down  to  the  terminus  of  the  old 
road  at  the  northern  Parish  line.  The 
reservation  of  this,  if  sustainable,  completed 
his  outlet  to  the  public  road.  Was  such 
reservation  necessary  to  the  enjoyment  of 
his  land  in  the  strict  and  extreme  sense 
of  the  term?  On  this  question  the  evidence 
is  not  aa  complete  as  it  might  have  been 
made.  It  is  not  shown  that  the  defend- 
ant's lands  are  surrounded  by  lands  of 
strangers  over  which  he  has  no  right  of 
way.  But  it  seems  to  be  conceded  that 
neither  he  nor  his  predecessors  in  title  had 
any  other  means  of  access  to  the  land. 
The  plaintiff  himself  told  the  defendant, 
shortly  after  he  had  purchased  it,  he  was 
surprised  at  his  purchasing  it,  if  he  had 
no  outlet  or  no  right  of  way  from  it,  and 
that  ''he  had  no  right  of  way  out  of  the 
land,  and  he  couldn't  get  in  and  out  of 
it;"  and  admits  that  thereupon  the  defend- 
ant said  he  had  the  right  of  way  he  now 
claims.  This  question  was  propounded  to 
•the  defendant:  "Have  you  any  other  out- 
let or  means  by  which  you  can  get  from 
your  farm  to  the  New  Creek  pike,  except 
over  the  road  running  through  the  Hoff- 
man farm?"  His  answer  was:  "No,  sir. 
None  at  all."  Leatherman  was  put  on  the 
witness  stand,  and  in  the  course  of  his  ez- 
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amination  this  question  was  propounded  to 
him:  "You  may  state,  Mr.  Leatherman, 
whether  or  not  this  is  the  only  way  by 
which  you  could  get  out  from  the  place 
formerly  owned  by  you,  which  you  sold 
to  Charley  Shoemaker,  over  this  roadway 
that  you  have  talked  about?"  His  an- 
swer was:  "Well,  there  could  be  other 
ways  you  could  get  out,  of  course,  but  it's 
the  only  way  there  has  been  since  I  have 
been  there.  It  was  always  a  free  road,  so 
we  could  get  in  and  out  as  we  pleased,  so 
we  kept  the  gaps  up."  This  answer  seems 
to  relate  to  the  physical  possibility  of  mak- 
ing a  road  in  a  different  location  upon 
the  same  land  or  upon  other  lands,  if  the 
right  bad  been  or  could  be  acquired  for  it; 
but  it  does  not  import  any  right  to  make 
a  road  over  any  other  land,  or  that  defend- 
ant's lands  extend  to  a  public  road  or  any 
other  he  has  the  right  to  use.  On  the 
whole,  we  think  it  sufficiently  appears 
that  neither  the  defendant  nor  his  prede- 
cessor could  get  out  over  his  own  land 
to  any  public  road,  or  had  any  right  of 
way  over  any  lands  other  than  those  in 
question  here. 

These  conclusions  result  in  a  reversal  of 
the  decree,  dissolution  of  the  injunction, 
and  dismissal  of  the  bilL 

Robinson,  J.,  dissenting. 

Petition  for  rehearing  denied  May  19, 
1911. 


IOWA  SUPREME  COURT. 

W.  E.  DAOUST  et  al. 

V. 

CHICAGO,   ROCK   ISLAND,    &   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(149  Iowa,  650,  128  N.  W.  1106.) 

Carrier  —  nnnsual  traffic  —  Ilabilty  for 
delay. 

1.  A  railroad  company  which  accepts 
freight  without  notifying  the  shipper  of 
'an  anticipated  excess  in  passenger  traffic 
which  will  require  the  services  of  freight 
crews  to  handle  it,  and  cause  delay  in 
transportation  of  the  freight,  cannot  avoid 

Note.  ^  Liability  of  railroad,  for  delay 
in  transportation  of  freight,  due  to 
inadequate  facilities. 

The  earlier  cases  upon  this  question  will 
be  found  in  a  note  appended  to  Yazoo  & 
M.  Valley  R.  Co.  v.  Blum,  10  L.R.A.(N.S.) 
432. 

As  appears  in  the  earlier  note,  a  railroad 
company  properly  equipped  to  handle  the 
traffic  reasonably  to  be  expected  will  not  be 
liable,  on  the  ground  of  its  duty  to  the  pub- 
lic generally  as  a  common  carrier,  for  delays 
caused  by  an  unusual  amount  of  traffic,  pro- 
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liability  for  loss  caused  by  such  delfty,  be- 
cause of  the  extraordinary  demand  on  its 
service  in  transporting  passengers. 

Same  ~  instruction  —  delay  in  trans- 
portation. 

2.  An  instruction  in  an  action  to  hold  a 
a  railroad  company  liable  for  stock  lost 
through  delay  in  transportation,  to  the  ef- 
fect that  it  would  not  oe  liable  for  failure 
to  forward  the  same  from  a  place  where  it 
was  unloaded  for  food  and  rest  earlier  than 
customary,  is  properly  refused,  where  it  had 
already  been  delayed  en  route,  and  the 
schedule  was  so  disturbed  that  it  might 
have  been  given  proper  rest  and  still  gone 
forward  earlier  than  it  customarily  would 
under  ordinary  circumstances. 

Jnry  —  interference  with  shipper. 

3.  Whether  or  not  those  in  charge  of 
stock  .were  negligent  in  refusing  to  permit 
it  to  be  unloaded  for  rest  at  a  certain  place 
when  it  had  been  in  the  car  only  about  five 
hours,  without  any  knowledge  of  possible 
delays  which  would  prevent  its  reaching 
destination  without  unloading,  and  whether- 
such  negligence  contributed  to  its  being  held 
at  the  next  resting  place,  so  that  it  was 
caught  in  a  flood,  are  questions  for  the 
jury  in  an  action  to  hold  the  carrier  liable 
for  the  loss. 

Same  «•  qnestion  for  conrt  —  customary 
carriage. 

4.  The  court  cannot  decide  as  matter  of 
law  that  a  railroad  company  was  not  negli- 
gent in  failing  to  forward  stock  from  a  yard 
where  it  had  been  unloaded  for  rest  before 
the  customary  time  for  forwarding  ship- 
ments arriving  on  the  train  which  brought 
it,  where  it  had  already  been  delayed  en 
route,  an  earlier  train  might  have  carried 
it,  and  a  congestion  of  business  was  antici- 


pated which  might  interfere  with  the  move- 
ment of  the  train  which  would  ordinarily 
have  carried  it. 

(December  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Pottawattamie 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
horses,  which  was  alleged  to  have  been 
caused  by  negligent  delay  in  their  trans- 
portation by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll  Wright,  J.  li.  Parrish, 
and  Saunders  &  Stuart,  for  appellant: 

Defendant  did  not  unreasonably  delay  the 
shipment  between  Goodland  and  South  Oma 
ha. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jones,  — 
Tex.  Civ.  App.  — ,  29  S.  W.  696;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Warnken,  12  Tex.  Civ. 
App.  645,  35  S.  W.  72 ;  St.  Louis  &  S.  F.  R. 
Co.  V.  Vaughan,  84  Ark.  311,  105  S.  W.  673; 
2  Hutchinson,  Carr.  §  652;  Chicago,  R.  L 
&  T.  R.  Co.  V.  Kapp.  37  Tex.  Civ.  App.  203, 
83  S.  W.  233;  Ecton  v.  Chicago,  B.  &  Q.  R. 
Co.  125  Mo.  App.  223,  102  S.  W.  577 ;  Yazoo 
&  M.  Valley  R.  Co.  v.  McKay,  91  Miss.  138, 
44  So.  780;  Tiller  v.  Chicago,  B.  &  Q.  R. 
Co.  142  Iowa,  309,  120  N.  W.  672. 

The  carrier  was  not  an  insurer  of  the 
time  of  delivery,  and  was  only  required  to 
use  ordinary  care  as  to  time  of  delivery. 

St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Jones,  — 
Tex.  Civ.  App.  — ,  29  S.  W.  695;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Warnken,  12  Tex.  Civ. 
App.  645,  36  S.  W.  72;  Elliott,  Railroads,  2d 


vided  it  does  all  it  reasonably  can  to  meet 
the  demand.  Seaboard  Air-Line  R.  Co.  v. 
Rentz,  —  Fla.  — ,  54  So.  13;  Yazoo  &  M. 
Valley  R.  Co.  v.  McKay,  91  Miss.  138,  44 
So.  780;  Missouri,  K.  &  T.  R.  Co.  v.  Ram- 
sey, —  Tex.  Civ.  App.  — ,  128  S.  W.  1184. 

Where,  however,  a  carrier  receives  goods 
for  shipment,  thereby  becoming  liable,  not 
on  its  general  duty  merely,  but  upon  con- 
tract to  carry,  an  unusual  amount  of  busi- 
ness will  not  excuse  delay  in  transporting 
them  unless  the  shipper  has  sufficient  notice 
of  the  unusual  condition. 

Thus,  in  Yazoo  &  M.  Valley  R.  Co.  v. 
Wooten  Cotton  Oil  Co.  — r  Miss.  — ,  46  So. 
841,  and  Missouri,  K.  &  T.  R.  Co.  v.  Early- 
Clement  Grain  Co.  —  Tex.  Civ.  App.  — ,  124 
S.  W.  1015,  it  was  held  that  the  railroad 
company  was  liable  where  it  knew  of  the 
congested  condition  of  its  traffic,  and  ac- 
cepted freight  without  notice  to  the  shipper 
of  such  condition. 

And  in  Holland  v.  Chicajro,  R.  I.  &  P.  R. 
Co.  139  Mo.  App.  702,  123  S.  W.  987,  there 
is  a  dictum  to  the  effect  that  an  extraordi- 
nary influx  of  business  will  not  excuse  delay 
where  it  existed  when  the  shipment  began, 
and  the  railway  company  did  not  stipulate 
for  immunity  on  account  of  it. 
34  L.R.A.(N.S.) 


In  Missouri,  K.  &  T.  R.  Co.  v.  Stark  Grain 
Co.  —  Tex.  — ,  131  S.  W.  410,  it  is  held  that 
an  express  stipulation  against  liability  for 
delay  in  the  carriage  of  freight,  due  to  an 
unusual  amount  of  business,  is  not  neces- 
sary to  relieve  a  carrier  from  liability  if 
proper  notice  of  such  condition  is  given  the 
shipper  before  the  goods  are  received,  but 
that  the  shipper  is  not  charged  with  such 
notice  only  as  is  possessed  by  the  gener- 
al public. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Kelson,  — 
Tex.  Civ.  App.  — ,  139  S.  W.  81,  where  ma- 
terial .was  accepted  for  shipment  with 
knowledge  of  facts  requiring  that  it  be 
shipped  promptly,  it  was  held  that  it  should 
be  given  preference,  and  failure  to  do  so 
would  not  be  excused  by  an  unexpected  and 
unprecedented  amount  of  business. 

And  in  Southern  R.  Co.  r.  Cofer,  149  Ala. 
566,  43  So.  102,  evidence  that  subsequent 
shipments  arrived  at  the  destination  prior  to  * 
the  shipment  complained  of  was  held  to  be 
admissible  to  rebut  the  contention  that  the 
delay  was  due  to  congestion  of  traffic  be- 
cause of  an  imprecedented  amount  of  freight 
business  at  that  time.  S.  L.  8. 
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ed.  f  1565;  InternAtional  &s  G.  N.  R.  Ca. 
▼.  Toung,  —  Tex.  Civ.  App.  — ,  72  S.  W. 
68;  Dixon  r.  Chicago,  R.  I.  &  P.  R.  Co.  64 
Iowa,  531,  62  Am.  Rep.  460,  21  N.  W.  17; 
St  Louis  &  S.  F.  R.  Co.  r.  Vanghan,  84  Ark. 
311,  105  S.  W.  673;  2  Hutchinson,  Carr. 
§§  330,  331;  Yazoo  ft  M.  Valley  R.  Co.  t. 
McKay,  91  Miss.  138,  44  So.  780;  Kinnick 
Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa, 
665,  29  N.  W.  772;  San  Antonio  &  A.  P.  R. 
Co.  T.  Turner,  42  Tex.  Civ.  App.  632,  94 
8.  W.  214;  Tiller  v.  Chicago,  B.  &  Q.  R. 
Co.  142  Iowa,  309,  120  N.  W,  672. 

The  carrier  acted  with  reasonable  dili- 
gence at  Phillipsburg,  and  acted  with  at 
least  ordinary  care  in  the  handling  of  its 
crews  and  the  movement  of  the  shipment 
at  Phillipsburg. 

Galveston,  H.  &  S.  A.  R,  Co.  v.  Warnken, 
12  Tex.  Civ.  App.  645,  36  S.  W.  72;  Elliott, 
Railroads,  2d  ed.  §  1565;  Pennsylvania  Co. 
V.  Clark,  2  Ind.  App.  146,  27  N.  E.  586,  28 
N.  E.  208;  Dixon  v.  Chicago,  R.  I.  &  P.  R. 
Co.  64  Iowa,.  531,  62  Am.  Rep.  460,  21  N. 
W.  17 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Vaughan, 
84  Ark.  311,  105  S.  W.  573;  2  Hutchinson, 
Carr.  §  652;  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Kapp,  37  Tex.  Civ.  App.  203,  83  S.  W.  233; 
Ecton  V.  Chicago,  B.  &  Q.  R.  Co.  125  Mo. 
App.  223,  102  S.  W.  577 ;  Yazoo  &  M.  Valley 
R.  Co.  V.  McKay,  91  Miss.  138,  44  So.  780; 
Owens  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
139  Iowa,  538,  117  N.  W.  762. 

The  carrier  had  the  right,  in  the  exercise 
of  reasonable  diligence,  temporarily  to  di- 
vert a  portion  of  its  freight  crews  to  take 
care  of  an  extraordinary  and  temporary 
volume  of  passenger  business,  even  though 
the  freight  movement  was  for  a  few  hours 
delayed. 

Galveston,  H.  ft  S.  A.  R.  Co.  v.  Warnken, 
12  Tex.  Civ.  App.  645,  35  S.  W.  72;  Penn- 
sylvania Co.  V.  Clark,  2  Ind.  App.  146,  27 
N.  B.  686,  28  N.  E.  208;  Dixon  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  64  Iowa,  531,  52  Am.  Rep. 
460,  21  N.  W.  17 ;  St.  Louis  ft  S.  F.  R.  Co.  v. 
Vaughan,  84  Ark.  311,  105  S.  W.  573;  Ec- 
ton V.  Chicago,  B.  ft  Q.  R.  Co.  125  Mo.  App. 
223,  102  S.  W.  577 ;  Yazoo  ft  M.  Valley  R. 
Co.  V.  McKay,  91  Miss.  138,  44  So.  780; 
Owens  Bros.  v.  Chicago,  R.  I.  ft  P.  R,  Co.  139 
Iowa,  638,  117  N.  W.  762;  McLeaft  v.  Gulf,  & 
L  R.  Co.  —  Tex.  Civ.  App.  — ,  118  S.  W. 
678;  San  Antonio  ft  A.  P.  R.  Co.  v.  Turner, 
42  Tex.  Civ.  App.  532,  94  S.  W.  214. 

The  carrier  was  not  required  to  run  its 
freight  trains  on  Sunday,  when  the  horses 
were  in  suitable  yards,  where  they  had  feed 
and  water,  and  would  miss  no  market. 

Belcher  v.  Missouri,  K.  ft  T.  R.  Co.  92 
Tex.  693,  50  S.  W.  561;  Dixon  v.  Chicago, 
R.  L  ft  P.  R.  Co.  64  Iowa,  531,  62  Am.  Rep. 
460,  21  K.  W.  17;  Cram  v.  Chicago,  B.  ft  Q. 
R.  Co.  84  Neb.  607,  26  L.R.A.(N.S.)  1022, 
34  L.R.A.(N.S.) 


122  N.  W.  81;  Missouri  P.  R.  Co.  v.  Paine, 
1  Tex.  Civ.  App.  621,  21  S.  W.  78;  Galves- 
ton, H.  ft  S.  A.  R.  Co.  V.  Warnken,  12  Tex. 
Civ.  App.  645,  35  S.  W.  72;  Elliott,  Rail- 
roads, 2d  ed.  §  1655;  St.  Louis  ft  S.  F.  R. 
Co.  V.  Vaughan,  84  Ark.  311,  105  S.  W. 
573;  Code,  §  6040. 

Messrs.  Fremont  Benjamin  and  Verne 
Benjamin,  for  appellees: 

The  verdict  in  this  case  is  fully  in  accord 
with  the  law. 

Colsch  V.  Chicago,  M.  ft  St.  P.  R.  Co.  — 
Iowa  — ,  117  N.  W.  281;  Green- Wheeler 
Shoe  Co.  V.  Chicago,  R.  I.  ft  P.  R.  Co.  130 
Iowa,  123,  5  L.R.A.(N.S.)  882,  106  N.  W. 
498,  8  A.  ft  E.  Ann.  Cas.  46. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

The  horses  were  shipped  from  Goodland, 
Kansas,  July  3,  1908,  at  6 :50  JP.  ic.,  billed 
to  South  Omaha  via  Lincoln.  Upon  their  ar- 
rival at  Lincoln,  July  6th,  at  12:45  A.  M., 
the  yards  were  inundated  with  water.  Be- 
tween 8:20  o'clock  and  1:30  A.  u,  of  that 
day,  3.86  inches  of  water  fell,  and  this  was 
increased  to  6.7  inches  by  6  o'clock.  Be- 
tween 10  o'clock  in  the  forenoon  and  12:30 
p.  M.,  1.6  inches  of  water  fell.  Conditions 
were,  such  that  it  was  impossible  to  unload 
the  horses  or  move  the  train  until  July  7th 
at  9  A.  M.,  when  it  was  taken  to  Somth  Oma- 
ha, reaching  that  place  at  2:39  P.  M.,  where 
the  horses  were  immediately  unloaded.  It 
was  conceded  on  the  trial  that  the  com- 
pany was  not  responsible  for  the  delay  after 
the  arrivul  of  the  train  at  Lincoln;  this,  as 
the  court  instructed,  being  due  to  an  act  of 
God.  The  controversy  is  whether  there  was 
unreasonable  delay  in  the  shipment  of  these 
horses  from  Goodland,  Kansas,  to  Lincoln, 
Nebraska,  a  distance  of  325  miles  in  fifty- 
five  hours,  and,  if  so,  whether,  if  transport- 
ed with  reasonable  promptness,  they  would 
have  passed  through  Lincoln  in  time  to  have 
avoided  the  flood.  If  they  would,  then,  un- 
der the  rule  announced  in  Green- Wheeler 
Shoe  Co.  V.  Chicago,  R.  I.  ft  P.  R.  Co.  130 
Iowa,  123,  5  L.R.A.(N.S.)  882,  106  N.  W. 
498,  8  A.  ft  E.  Ann.  Cas.  45,  the  plaintiff 
was  entitled  to  recover.  As  the  time  greatly 
exceeded  that  scheduled  and  ordinarily  re- 
quired, counsel  concede  that  the  burden  was 
on  defendant  to  explain  the  delay  consist- 
ently with  the  exercise  of  ordinary  diligence 
in  transporting  the  stock. 

1.  The  horses  were  shipped  from  Good- 
land,  Kansas,  July' 3,  1908,  at  5:50  P.  ic. 
Central  time.  The  train  was  late  in  leav- 
ing that  point,  and  arrived  At  Phillipsburg, 
Kansas,  at  10:35  o'clock,  the  same  evening, 
two  hours  and  twenty-five  minutes  behind 
scheduled  time.  Tlie  crew  required  rest, 
and   there  was   no   other  to   go   on   in   its 
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stead.    The  scheduled  time  for  leaving  was 
11  o'clock  p.  u.f  three  hours  being  allowed 
for  yard  work,  but  a  stop  was  made  until 
7:12   A.    M.    the   next   morning,   when   the 
train  pulled  out  for   Fairbury,   Nebraska, 
where  it  arrived  in  the  afternon  at  4:15. 
This  was  fifteen  minutes  ahead  of  scheduled 
time,  which  fixed  the  time  for  departure  at 
6:30  P.   M.     At  the   instance  of  the  chief 
train  despatcher,  the  horses  were  unloaded, 
fed,  and  watered.     The  train  crew  was  or- 
dered out  at  10:30  o'clock  but  the  train  did 
not  leave  until  11:25  P.  u.     It  arrived  in 
South  Omaha  at  7:28  o'clock  the  next  morn- 
ing.    The  horses  were  not  shipped  out  on 
this  train,  though*  more  than  the  six  hours 
exacted    for    rest   of    the   animals    by    the 
United  States  statute  had  elapsed.    Nor  was 
the   train   ordinarily   leaving   Fairbury    at 
10:30  A.  ic.  of  July  5th  run  that  day,  and 
the  horses  were  not  reloaded  and  moved  until 
7:02  p.  M.  of  that  day.     In  explanation  of 
these  delays,  the  evidence  disclosed  that  the 
delay  at  Phillipsburg  was  owing  to  there 
being  no  crew  not  entitled  to   rest  under 
the  statutes  of  the  United  States,  prohibit- 
ing  more   than   sixteen    hours'    continuous 
employment  on  trains,  and  after  such  serv- 
ice exacting  at  least  eight  hours'   rest,  to 
take  the  train   and  continue  the   journey. 
For  this  reason,  it  did  not  leave  that  place 
until  7:12  o'clock  the  next  morning.     The 
company  had  in  its  employment  a  sufficient 
number  of  crews  to  handle  th€  ordinary  and 
usual  freight  and  passenger  traffic  over  its 
;oad.     But    there    was    an    extraordinary 
movement  of  passengers  over  the  line  from 
Council  Bluffs,  Iowa,  via  Lincoln,  to  Den- 
ver, Colorado,  beginning  July  2d,  owing  to 
the   National   Democratic   Convention    con- 
vening there  July  7th,  and  during  the  four 
days  commencing  the  2d,  besides  the  regu- 
lar  passenger   service,    defendant    operated 
twenty-one  passenger  trains  over  this  line. 
Fourteen  of  the   twenty-six  freight   crews, 
under  the  direction  of  the  train  despatcher 
at    Fairbury,    were    withdrawn    from    the 
freight  service  and  sent  to  Council  Bluffs 
to  take  charge  of  passenger  trains  as  they 
came  in  and  operate  them  through  to  Den- 
ver.   It  was  shown  not  to  have  been  feasible 
to  have  procured  crews  from  other  parts  of 
defendant's  railroad  system  or  from  other 
systems,   for  thatj  in  safe  operation,  it  is 
essential  that  the  men  be  familiar  with  the 
road,    the    equipment    of    trains,    the    time 
cards,  grade,  bridges,  and  the  like,  and  con- 
siderable time  is  necessary  to  acquire  this 
information.    The  naked  inquiry  with  refer- 
ence to  the  delay  at  Phillipsburg,  then,  is 
whether  defendant   was  excusable   therefor 
on  the  ground  that   the  company  had  di- 
verted the  crews  ordinarily  and  necessarily 
engaged  in  the  transportation  of  freight  to 
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the  operation  of  its  passenger  trains  neces- 
sary to  move  the  extraordinary  and  unusual 
number  of  passengers  demanding  trans- 
portation. 

We  can  think  of  no  rule  of  law  which 
will  permit  a  carrier  thus  to  abandon  the 
carriage   of   freight  which   it  has   received 
for   the    purpose   of   transporting   persons. 
The  company  had  anticipated  the  exodus  to 
Denver,    and    planned    for    it    during    the 
month    previous;    but    it   continued    to    re- 
ceive freight  without  notice  to  the  shipper 
of  its  purpose  to  cripple  that  service,  and 
notwitlistanding    its    knowledge    that    the 
withdrawal    of    more    than    one    half    the 
freight  crews  would  be  likely  to  occasion 
unusual  delays  in  the  carriage  of  freight. 
Though     a     common     carrier     which     has 
equipped  itself  with  sufficient  facilities  and 
appliances   to   enable    it   to   transport    the 
traffic  which  may  be  ordinarily  expected  to 
seek   transportation   over   its   route   is   not 
bound  to  provide  in  advance  for  extraordi- 
nary   occasions    or    an    unusual    influx    of 
business,  and  may  refuse  to'  atcept  goods 
owing  to  the  unusual  press  of  business,  yet, 
if  it  accepts  goods  or  stock  without  notice 
to  the  shipper  of  the  circumstances,  or  his 
assent,  it  cannot  be  heard  to  say  that  a 
delay  is  due  to  such  a  contingency.    Hutch- 
inson,  Carr.   4th   ed.   §  496.     That  autlior 
lays  down  the  rule  that  the  carrier  "must 
at  his  peril  inform  the  shipper  of  the  nec- 
essary  delay,   that   the   shipper  may   exer- 
cise his  own  discretion  as  to  the  propriety 
of  making  the  shipment;   and  even  though 
the  delay  may  occur  from  such  a  caus^  upon 
a  connecting  route  over  which  he  has  bound 
himself  to  carry  the  goods  to  destination, 
which   may   not  be   known   to   him   at  the 
time  of  their  acceptance,  he  is   liable  for 
any  unreasonable  delay  in  the  transporta- 
tion, and  such  unavoidable  difficulty,  though 
wholly  unknown  and  unanticipated,  will  not 
excuse  him."     The  principle  is  well  stated 
in  Russell  Grain  Co.  v.  Wabash  R.  Co.  Hi 
Mo.  App.  488,  89  S.  W.  908:      "When,  at 
the  time  the  shipper  offers  freight  to  the 
carrier,  conditions  exist  that  will  prevent 
the    delivery     within    a     reasonable     time 
(which  means  the  time  usually  consumed 
under    ordinary    circumstances),    different 
principles  control.     The  carrier  is  not  eX'> 
pected  to  perform  the  impossible,  and  may 
refuse  to  accept  freight  unless  the  shipper 
will  agree  to  suffer  delay  in  delivery  made 
necessary  by  the  extraordinary  conditions. 
But  the  acceptance  of  goods  for  shipment 
without  such  stipulation,  or  without  notify- 
ing the  shipper  of  the  fact  that  they  can- 
not be  promptly  delivered,   is  tantamount 
to  an  assurance  that  they  will  be  delivered 
within  a  reasonable  time,  except  for  the  in- 
tervening of  excusing  causes  of  subsequMit 
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occurrence.  The  burden  then  devolved  upon 
the  carrier  to  show  that  the  delay  was 
caused  either  by  some  fortuitous  happen- 
ing that  excuses  delay,  or  that  the  shipper 
was  informed,  before  delivery  to  the  car- 
rier, of  the  fact  that  prompt  delivery  could 
not  be  made."  Palmer  v.  Atchison,  T.  & 
S.  F.  R.  Co.  101  Cal.  187,  36  Pac.  630; 
Texas  &  N.  O.  R.  Co.  v.  Kolp,  —  Tex.  Civ. 
App.— ,  88  S.  W.  417.  Even  then,  if  it 
were  conceded  that  defendant  might  prop- 
erly divert  its  employees  from  the  opera- 
tion of  freight  trains  to  the  handling  of  the 
extraordinary  movement  of  passengers,  it 
was  bound,  in  receiving  freight  for  trans- 
portation, to  advise  the  shipper  of  the  situa- 
tion, in  order  that  he  might  exercise  his 
discretion  as  to  whether  he  would  then 
turn  his  property  over  to.  the  carrier  or 
later;  and,  not  having  done  so,  the  extra- 
ordinary demand  on  its  service  in  trans- 
porting passengers  furnished  no  excuse  for 
delay  in  carrying  plaintiff's  horses. 

2.  Exception  is  taken  to  the  refusal  of 
the  court,  on  request  of  defendant,  to  in- 
struct the  jury  that  "if  you  find  from  the 
evidence  that  it  was  the  custom  of  the  de- 
fendant to  forward  on  train  No.  04  the 
stock  with  South  Omaha  destination  that 
was  unloaded  for  feed,  water,  and  rest  at 
Fairbury,  and  that  came  in  on  train  No. 
94  of  the  preceding  evening,  the  defendant, 
in  the  absence  of  instructions  from  the 
plaintiff,  would  not  be  required  to  forward 
the  same  on  an  earlier  train."  The  in- 
struction as  requested  overlooked  the  previ- 
ous delay  at  PhilHpsburg,  Kansas,  and  al- 
so that  No.  94,  instead  of  leaving  on  sched- 
uled time,  6:30  P.  M., — after  the  horses  had 
been  unloaded  but  two  hours  and  fifteen 
minutes,  rendering  it  necessary  that  they 
await  another  train  ordinarily, — did  not 
leave  Fairbury,  Nebraska,  until  11:25  P.  M., 
after  the  six  hours  exacted  by  the  United 
States  statute  for  rest  had  elapsed.  Be- 
cause of  these  circumstances,  the  court 
rightly  refused  the  instruction. 

3.  Appellant  complains  also  of  the  refusal 
of  the  court  to  instruct  that  if  defendant's 
yardmaster  at  Phillipsburg  offered  to  un- 
load the  horses  at  that  point  for  feed,  wa- 
ter, and  rest,  and  those  in  charge  of  the 
shipment  refused  such  offer,  and  insisted 
this  was  unnecessary,  and  that  such  refusal 
rendered  unloading  at  Fairbury  necessary, 
and  precluded  running  the  cars  without  un- 
loading from  Phillipsburg  to  South  Omaha, 
a  verdict  should  be  returned  for  defendant. 
When  the  horses  reached  Phillipsburg,  Kan- 
sas, they  had  been  in  the  cars  only 
about  five  hours,  and  the  man  in  charge 
knew  nothing  of  the  delays  likely  to 
occur  on  the  way.  They  might  well 
have  reckoned  on  the  train  leaving  Fair- 
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bury  at  6:30  p.  M.,  in  which  event,  had 
it  moved  on  according  to  scheduled  time,  it 
would  have  reached  South  Omaha  before  3 
o'clock  the  following  morning.  This  would 
have  been  two  hours  and  thirty  minutes 
within  the  36-hour  limit  for  keeping  stock 
in  the  car.  Manifestly  whether  those 
in  charge  of  the  horses  were  negligent  in 
not  unloading  at  Phillipsburg,  and,  if  so, 
whether  such  negligence  contributed  to  the 
delay,  were  issues  for  the  jury  to  decide. 

4.  Defendant  also  requested  and  the  court 
refused  to  instruct  that  defendant  was  un- 
der no  obligation  to  take  the  horses  from 
the  stock  yards  at  Fairbury  prior  to  the 
time  it  did.  The  instruction  was  rightly  re- 
fused. But  for  the  delay  at  Phillipsburg, 
the  possibility  of  reloading  and  moving  the 
horses  out  the  same  evening,  and  the  cir- 
cumstances that  the  10:30  o'clock  train  the 
next  morning  would  not  leave,  the  instruc- 
tion might  have  been  given.  As  the  train 
had  been  delayed,  and  the  horses  might  well 
have  been  reloaded  and  removed  out  the 
same  evening,  and  many  passenger  trains 
would  be  on  the  road  the  next  dav,  whether 
the  horses  should  have  been  been  taken  out 
of  Fairbury  sooner  than  they  were  was  for 
the  jury  to  decide.. 

5.  The  exception  to  the  twenty-sixth  in- 
struction is  not  well  taken,  and  the  criticism 
of  others  has  been  disposed  of  by  what  has 
been  said.  The  contention  that  the  evidence 
was  not  sufficient  to  carry  the  issue  as  to 
defendant's  negligence  to  the  jury  is  not 
borne  out  by  the  record.  The  horses  did  not 
reach  Lincoln  until  fifty-five  hours  after 
leaving  Goodland,  but  nineteen  hours  and 
thirty-one  minutes  of  which  they  were  being 
transported.  Though  a  portion  of  this  time 
was  Sunday,  no  part  of  the  delay  was  shown 
to  have  been  due  to  this,  and  as  defendant 
was  operating  trains  on  that  day,  including 
that  on  which  the  horses  were  taken  out  of 
Fairbury,  it  is  not  a  situation  to  insist 
that  this  ought  to  b^  taken  into  account. 
In  view  of  the  entire  record,  it  cannot  be 
said  as  a  matter  of  law  that  the  company 
was  not  negligent  in  unreasonably  delaying 
the  shipment,  but  for  which  the  flood  at  Lin- 
coln would  have  been  avoided. 

That  the  horses  were  in  good  condition 
when  loaded  on  the  cars  at  Goodland  is  not 
controverted;  but  concerning  their  condition 
on  arrival  at  South  Omaha,  the  evidence 
was  in  conflict;  that  of  plaintiff  tending  to 
show  that  they  were  gaunt,  weak,  bruised, 
had  lost  about  200  pounds  each  in  weight, 
many  of  them  lame,  and  that  they  were  un- 
flt  for  market;  while  that  of  defendant  in- 
dicated that,  aside  from  being  gaunt,  they 
were  in  salable  condition.  The  issue  so 
raised  was  for  the  jury  to  determine,  as  was 
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also  the  extent  of  damages  occasioned  by  the 
delay. 

We  have  discovered  no  error  in  the  record, 
and  the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


KANSAS  SUPIUSMB  COURT. 

STATE  OP  KANSAS 

V. 

CLYDE  HETRICK,  Appt. 
(84  Kan.  157,  113  Pac.  383.) 

Kvldence  —  false  pretenses  —  motive  of 
action. 

1.  In  a  trial  for  obtaining  money  by  false 
pretenses,  it  is  competent  to  prove  by  the 
direct  testimony  of  a  prosecuting  witness 
that  he  would  not  have  parted  with  money 
if  he  had  not  believed  the  representations. 

• 

Headnotes  by  Beicson,  J. 


Same  —  representations  to  others. 

2.  In  a  prosecution  for  obtaining  money 
by  false  pretenses,  evidence  tending  to  prove 
that  the  defendant  made  other  pretenses 
about  the  same  time,  of  like  character  to 
those  charged  in  the  information,  is  admis- 
sible, when  it  tends  to  prove  identity  or  in- 
tention in  the  issue  on  trial. 

Same  «•  proof  of  case  —  what  neces- 
sary. 

3.  It  is  not  necessary  to  prove  the  falsity 
of  all  the  representations  alleged  in  an  in- 
formation for  obtaining  money  by  false  pre- 
tenses; proof  of  one  or  more  which  are 
within  the  statute,  and  which  induced  the 
payment,  is  sufficient. 

(February  11,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Osage  County, 
convicting  him  of  obtaining  money  by  false 
pretenses.    Affirmed. 

Statement  by  Benson,  J.: 

The  defendant  was  convicted  of  obtaining 


Note,  —  Competency  of  prosecuting  wit' 
nesa  on  trial  for  obtaining  property 
by  false  pretenses  to  testify  that  he 
was  induced  to  part  with  his  prop- 
erty  by  defendant's  statements. 

As  to  the  right  of  one  to  testify  as  to  his 
intent,  see  notes  to  Jarrell  v.  Young,  23 
L.R.A.(N.S.)  307,  and  Fleet  v.  Tichenor, 
ante,  323. 

Testimony  of  the  prosecuting  witness  that 
the  alleged  representation  satisfied  him,  and 
induced  him  to  part  with  his  property,  and 
tliat  he  would  not  have  parted  with  it  but 
for  such  representation,  goes  directly  to  an 
issue  in  the  case,  and  is  admissible.  Com. 
y.  O'Brien,  172  Mass,  248,  52  N.  E.  77.  For 
it  is  indispensable  to  constitute  the  crime 
of  obtaining  money  or  property  by  false 
pretenses  that  the  person  who  has  been  in- 
duced to  part  with  his  money  or  property 
believed  the  pretense  to  be  true,  and  that, 
confiding  in  its  truth,  he  has,  by  reason 
of  such  confidence,  been  cheated  and  de- 
frauded; and  while  it  is  not  necessary  to 
sustain  a  conviction  that  the  prosecutor 
state  that  he  believed  and  relied  upon  the 
pretenses,  and  while  such  testimony  may 
not  be  the  best  nor  the  most  reliable,  it  is 
nevertheless  admissible.  Re  Snyder,  17 
Kan.  642,  2  Am.  Crim.  Rep.  228.  Whether 
the  person  defrauded  relied  upon  the  rep- 
resentations of  the  accused  is  a  material 
fact  to  be  established  by  the  prosecution, 
and  the  former  should  be  permitted  to  tes- 
tify in  respect  thereof  (People  v.  Sully, 
1  Sheldon,  17) ;  and  his  testimony  cannot 
be  excluded  upon  the  theory  that  it  was 
but  a  mere  opinion  (People  v.  Weil,  244 
111.  176,  91  N.  E.  112). 

So,  in  a  prosecution  against  a  coroner  for 
obtaining  money  from  the  state  under  false 
representations  that  the  expenses  of  the  in- 
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quisition  over,  and  burial  of,  the  body  of 
a  deceased  person,  were  chargeable  to  the 
state,  it  is  proper  to  permit  the  deputy 
auditor  general  to  testify  that  he  did  in 
fact  rely  upon  the  coroner's  certificate, 
however  unnecessary  such  testimony  may 
be.  People  v.  Hoffmann,  142  Mich.  631, 
105  N.  W.  838. 

And  the  prosecuting  witness  on  a  trial 
for  obtaining  an  indorsement  of  a  note  by 
false  pretenses  may  testify  as  to  what  in- 
fluence the  representations  of  the  defend- 
ant had  upon  him  by  way  of  inducing  him 
to  make  the  indorsement.  People  v.  Miller, 
2  Park.  Crim.  Rep.  197.  The  witness  may, 
it  seems,  so  testify  in  explanation  of  his 
testimony  that  he  did  not  rely  upon  the 
personal  financial  responsibility  of  the  ac- 
cused.    People  V.  Herrick,  13  Wend.  87. 

And  on  a  prosecution  under  a  statute  de- 
nouncing the  obtaining  of  goods  under  false 
color  and  pretense  of  carrying  on  business 
and  dealing  in  the  ordinary  course  of  trade, 
the  witnesses  may  testify  as  to  what  led 
them  to  make  the  several  sales  to  the  ac- 
cused. Com.  V.  Drew,  153  Mass.  688,  27  N. 
E.  693. 

However,  in  Reg.  v.  Harty,  31  N.  S.  272, 
testimony  of  a  prosecuting  witness  that  ho 
would  not  have  given  the  accused  credit 
but  for  the  latter's  misrepresentation  was 
held  inadmissible,  the  court  saying  that  it 
was  more  objectionable  than  the  question 
asked  in  Reg.  v.  King  [1897]  1  Q.  B.  215, 
18  Cox,  C.  C.  447,  61  J.  P.  329,  66  L.  J. 
Q.  B.  N.  S.  87,  76  L.  T.  N.  S.  392.  in  which 
the  prosecuting  witness  was  'per>nitted  to 
testify  as  to  what  opinion  he  formed  as  to 
the  position  and  occupation  of  tLe  defend- 
ant when  he  received  the  latter's  letter, 
which  was  alleged  to  contain  a  false  8ta\;e- 
ment  upon  which  th^  prosecution  was  based. 

L.  A.  W. 
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money  from  the  Kansas  State  Bank  of  Over- 
brook  by  false  pretenses.  The  information 
charged  that  the  defendant  falsely  pretend- 
ed: "That  he  was  one  A.  C.  Cotes,  and  that 
he  was  the  payee  named  in  a  certain  bank 
check,  which  he  then  and  there  had  in  his 
possession,  and  which  check  said  Clyde  Het- 
rick  then  and  there  falsely  pretended  was 
genuine."  A  copy  of  the  check  was  set  out, 
with  the  usual  averments  charging  the  of- 
fense. 

The  state  produced  evidence  tending  to 
prove  the  following  facts :  That  on  the  29th 
day  of  September,  1909,  the  defendant  pre- 
sented to  the  Kansas  State  Bank  of  Over- 
brook  a  check  drawn  upon  that  bank, 
signed  by  J.  M.  Eagon,  payable  to  the  order 
of  A.  C.  Cotes,  and  indorsed  with  the  name, 
A.  G.  Cotes.  Eagon  was  a  local  hog  buyer 
who  transacted  business  with  the  bank.  The 
cashier  addressed  the  defendant  as  "Mr. 
Cotes,"  and  said,  "You  are  a  stranger  here, 
are  you  not?"  He  answered  "Yes."  The 
cashier  paid  the  check,  not  knowing  the 
man  who  presented  it>  but  supposing  him  to 
be  A.  C.  Cotes,  the  payee.  The  money  hav- 
ing been  paid,  the  defendant  presented  an- 
other check,  the  one  described  in  the  in- 
formation, purporting  to  have  been  drawn 
on  the  Citizen's  State  Bank  of  Pomona,  by 
J.  Baldwin,  for  $250,  payable  to  A.  C.  Cotes 
or  bearer,  and  asked  that  it  be  cashed.  The 
cashier  made  some  objections  to  paying  this 
check,  but  the  defendant  said  that  he  need- 
ed $175  right  away,  and  upon  his  indors- 
ing the  name  "A.  C.  Cotes"  on  the  back  of 
it,  the  casliier  paid  to  him  $93.38,  which, 
with  $81.62,  the  amount  of  the  first  check, 
made  up  the  $175,  and  the  cashier  then 
gave  to  the  defendant  a  certificate  of  de- 
posit for  the  balance,  amounting  to  $156.62. 
Soon  afterwards  the  defendant  presented  at 
the  First  National  Bank,  in  the  same  town, 
a  check  purporting  to  have  been  drawn  by 
L  Baxter  on  the  Peoples'  State  Bank  of 
Michigan  Valley,  for  $180,  payable  to  John 
Davis  or  order.  The  cashier  at  that  bank 
inquired,  "You  are  John  Davis  f  The  de- 
fendant answered  "Yes,"  and,  the  check  be- 
ing handed  to  him  for  indorsement,  wrote 
that  name  upon  the  back  of  it;  thereupon 
the  cashier  gave  him  a  certificate  of  depos- 
it for  a  part  of  the  amount.  These  transac- 
tions occurred  at  the  noon  hour,  and  the 
only  persons  present  were  the  defendant  and 
the  cashier  at  each  bank.  On  the  same  day, 
about  4  o'clock  in  the  afternoon,  the  two  cer- 
tificates of  deposit  were  found  by  the  road- 
side, lying  or  folded  together.  This  was  on 
the  road  between  Overbrook  and  the  defend- 
ant's home,  which  was  about  9  miles  dis- 
tant. Three  days  afterwards  the  two  cash- 
iers called  at  the  defendant's  home  and  in- 
quired of  him  the  way  to  Michigan  Valley 
34  L.R.A.(N.S.) 


and  to  Pomona,  and  passed  on  to  the  home 
of  a  neighbor,  where  they  inquired  whether 
Clyde  Hetrick  lived  at  the  house  they  had 
just  visited,  and  were  told  that  he  did.  They 
were  also  informed  that  Hetrick  had  taken 
hogs  to  Overbrook  on  the  day  in  question. 
They  then  returned  to  Hetrick's  home,  and 
asked  him  if  he  was  Clyde  Hetrick,  and  if 
he  had  taken  hogs  to  Overbrook  on  the 
day  referred  to.  He  answered  both  ques- 
tions in  the  affirmative.  They  then  inquired 
if  he  had  sold  them  to  Eagon,  and  he  an- 
swered "No."  They,  inquired  the  name  of 
the  purchaser,  and  he  said  he  did  not  know. 
They  then  showed  him  one  of  the  checks, 
and  asked  him  to  write  his  name,  and  cer- 
tain letters  and  figures,  on  an  envelop, 
which  he  proceeded  to  do.  They  then  asked 
him  to  go  to  Michigan  Valley  and  straighten 
up  the  matter.  He  said  that  he  had  nothing 
to  settle,  and,  if  they  were  looking  for  the 
person  who  had  worked  a  check  on  them, 
they  had  come  to  the  wrong  place,  and  re- 
fused to  go.  Each  of  the  cashiers  identified 
the  defendant  as  the  man  who  had  presented 
the  checks  referred  to,  although  he  was  a 
stranger  to  both  when  the  checks  were'  pre- 
sented. The  defendant  testified  that  about 
nine  months  previous  to  the  date  of  these 
transactions  he  had  sold  hogs  to  Mr.  Eagon, 
taking  a  check  therefor  payable  to  0.  E. 
Hetrick,  which  had  been  paid  at  the  State 
Bank,  that  he  became  acquainted  with  the 
cashier  in  the  State  Bank  twelve  or  fifteen 
years  ago,  and  knew  him  when  he  saw  him ; 
that  he  was  acquainted  with  the  cashier  of 
the  National  Bank,  and  had-  arranged  with 
him  for  an  extension  of  time  upon  a  note 
payable  at  that  bank;  that  he  had  been  in 
Overbrook  frequently,  and  especially  in  the 
last  three  or  four  years;  that  his  mother 
and  brother  were  depositors  in  the  State 
Bank;  that  he  did  not  present  either  of  the 
checks  referred  to,  and  was  not  in  either 
bank  on  the  29th  day  of  September,  1909, 
the  day  upon  which  they  were  presented. 
He  testified  that  he  took  four  hogs  to  Over- 
brook on  the  morning  of  the  29th  of  Septem- 
ber, and  sold  them  to  a  stranger  whom  ho 
met  near  the  depot,  received  $95  in  cash 
for  them,  and  transferred  them  from  his 
wagon  to  the  wagon  of  the  purchaser,  then 
standing  in  the  street,  and  that  the  hogs 
were  weighed  on  the  scales  at  a  lumber 
yard  by  himself  and  the  purchaser,  in  the 
absence  of  the  owner  or  any  other  person. 
He  said  that  he  took  dinner  in  town,,  and 
told  of  business  places  that  he  had  visited 
before  he  started  for  home,  about  1  o'clock, 
and  said  that  he  had  never  seen  or  heard 
of  the  purchaser  of  the  hogs  since  the  sale, 
although  he  had  caused  search  and  inquiry 
to  be  made.  The  defendant  is  a  farmer, 
twenty-nine  years  of  age;  has  ll^d  all  his 
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life  in  the  vicinity  of  Michigan  Valley  and 
Overbrook.  He  owns  20  acres  of  land,  which 
he  cultivates,  together  with  other  rented 
land,  and  also  owns  farming  implements 
and  live  stock.  The  check  set  out  in  the  in- 
formation was  not  paid,  although  duly  pre- 
sented at  the  bank  upon  which  it  was  drawn, 
and  the  $03.38  paid  upon  it  by  the  State 
Bank  has  not  been  repaid.  Inquiries  have 
been  made  for  a  man  by  the  name  of  A.  G. 
Cotes,  but  no  such  person  has  been  found 
nor  heard  of! 

Messrs.  F.  M.  Harris  and  W.  8.  Jenks 

for  appellant. 

Messrs.  F.  S.  Jackson,  Attorney  Gen- 
eral, John  Marshall,  Charles  1>.  Shn- 
kers,  and  A.  B.  Cram,  for  the  State: 

The  false  representations  need  not  have 
been  the  sole  cause  of  Kesler's  parting  with 
the  money.  It  is  sufficient  if  that  was  the 
controlling  cause. 

Re  Snyder,  17  Kan.  542,  2  Am.  Crim.  Rep. 
228;  State  v.  Briggs,  74  Kan.  380,  7  L.R.A. 
(N^.)  278,  86  Pac.  447,  10  A.  &  E.  Ann. 
Cas.  904;  State  v.  Gordon,  56  Kan.  64,  42 
Pac.  346. 

Proof  of  similar  offenses  Is  competent. 

State  V.  Briggs,  74  Kan.  382,  7  L.R.A. 
(N.S.)  278,  86  Pac.  447,  10  A.  k  B.  Ann. 
Cas.  004;  State  ▼.  Cooper,  83  Kan.  386,  111 
Pac.  428. 

■ 

Qenson,  J.,  delivered  the  opinion  of  the 
court: 

Errors  are  assigned  relating  to  the  admis- 
sion of  testimony  and  the  instructions,  and 
in  sustaining  the  verdict  upon  the  evidence. 

The  alleged  insufficiency  of  the  evidence 
relates  to  the  question  of  identity.  In  the 
brief  for  the  defendant  it  is  said :  "The  de- 
fense was  simply  that  the  defendant  was 
not  the  right  man;  that  if  someone  had  de- 
frauded the  banks,  it  was  not  Clyde  Het- 
rick."  The  fact  that  he  had  lived  all  his 
life  in  the  neighborhood  and  was  in  no  finan- 
cial straits;  that  he  had  been  at  Overbrook 
frequently  and  would  likely  be  recognized  at 
the  banks ;  that  the  cashiers  appeared  to  be 
so  uncertain  that  they  inquired  of  a  neigh- 
bor of  the  defendant  whether  his  name  was 
Clyde  Hetrick;  and  other  circumstances,  to- 
gether with  the  ingenious  nature  of  the 
scheme  as  unfolded  by  the  state, — are  ur- 
gently insisted  upon  as  reasons  why  the 
positive  testimony  of  the  cashier  of  the 
State  Bank,  that  the  defendant  was  the 
man  who  presented  the  checks  and  obtained 
the  money  under  the  name  of  A.  C.  Cotes, 
should  not  be  believed.  All  these  matters 
were  before  the  jury,  and  doubtless  were 
also  carefully  considered  by  the  court  on  the 
motion  for  a  new  trial.  This  court  can  only 
inquire  whether  there  is  competent  evidence, 
34  L.R.A.(N.S.) 


which,  if  believed,  sustains  the  verdict.  "Hie 
credibility  of  witnesses  and  the  weight  of 
their  testimony,  if  competent,  must  rest 
with  the  jury  and  the  trial  court.**  State  v. 
Plum,  49  Kan.  679,  31  Pac.  308.  This  rule 
is  commonplace  in  the  jurisdiction  of  this 
state. 

An  alleged  error  in  the  admission  of  testi- 
money  is  based  upon  an  objection  to  the  fol- 
lowing question  propounded  to  the  prose- 
cuting witness:  "Would  you  have  ad- 
vanced him  the  $93  if  you  had  not  believed 
from  your  conversation  with  him  that  he 
was  the  A.  C.  Cotes  named  as  payee  in  that 
check  ?**  The  objection  was  that  the  ques- 
tion was  "incompetent,  irrelevant,  and  as- 
suming a  fact  not  proven,"  and  was  over- 
ruled, and  the  answer  was  in  the  negative. 
This  ruling  is  complained  of,  The  fact 
sought  for  was  the  state  of  mind,  or  motive, 
that  induced  the  cashier  to  part  with  the 
money.  The  precise  form  of  the  question 
is  not  important,  unless  it  is  leading  and 
suggestive.  A  condition  or  state  of  mind 
may  be  shown  by  the  accompanying  circum- 
stances, it  is  true;  but  it  may  also  be 
shown  by  the  direct  testimony  of  the  person 
himself,  under  the  rule  stated  in  Bice  v. 
Rogers,  62  Kan.  207,  34  Pac.  796,  approved 
and  followed  in  State  v.  Kirby,  62  Kan. 
436,  63  Pac.  752,  15  Am.  Crim.  Rep.  212, 
viz.:  "It  is  now  well  settled  that  upon  an 
issue  of  fact  as  to  whether  a  transfer  of 
property  was  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors,  it 
is  competent,  where  the  one  who  transfers  is 
a  witness,  to  inquire  of  him  whether,  in 
making  the  transfer,  he  intended  to  hinder, 
delay,  or  defraud  his  creditors."  Bice  v. 
Rogers,  52  Kan.  207,  210,  34  Pac.  796. 
"The  prosecutor,  when  examined  as  a  wit- 
ness, may  testify  that  he  believed  the  pre- 
tenses, and,  confiding  in  their  truth,  was 
induced  thereby  to  part  with  his  money  or 
property."  Re  Snyder,  17  Kan.  642,  2  Am, 
Crim.  Rep.  228.  It  has  been  held  proper 
in  an  action  for  false  representations  to  in- 
quire of  a  witness,  "What  induced  you  to 
sign  the  papers  f  Knight  v.  Peacock,  116 
Mass.  362.  In  another  case  of  the  same 
nature,  practically  the  same  question  was 
held  admissible  (Charbonnel  v.  Seabury,  23 
R.  I.  543,  51  Atl.  208) ;  and  in  Milwaukee 
Rice'Mach.  Co.  v.  Hamacek,  115  Wis.  422, 
91  N.  W.  1010,  the  question,  "Did  you  re- 
ly upon  the  representations  ?"  was  held  to  be 
proper.  The  rule  and  the  reason  upon  which 
it  is  founded  are  stated  in  Wigmore  on 
Evidence,  §  681,  and  Jones  on  Evidence. 
§  167.  Among  other  illustrative  cases  are 
Armstrong  v.  People,  70  N.  Y.  38;  Fergu- 
son V.  State,  71  Miss.  806,  42  Am.  St.  Rep. 
492,  15  So.  66;  Com.  use  of  Shaffer  v.  Jul- 
ius, 173  Pa.  322,  34  Atl.  21;  Brown  v.  State, 
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127  Wis.  193, 106  N.  W.  536, 7  A.  &  E.  Ann. 
Cas.  258. 

Objection  was  also  made  to  the  testimony 
showing  the  transaction  in  the  National 
Bank.  Counsel  frankly  say  that  evidence  of 
statements  to  other  persons  similar  to  those 

upon  which  the  money  was  obtained  are 
competent,  but  that  it  was  error  to  allow 
proof  "of  the  fruits  of  such  statements;" 
viz.,  of  the  giving  of  a  certificate  of  deposit 
by  the  other  banker.  This  was  admissible, 
in  connection  with  the  evidence  that  the  two 
certificates  were  found  by  the  roadside  to- 
gether, on  the  same  day  and  soon  after  they 
were  obtained,  as  a  circumstance  tending  to 
show  that  the  same  man  made  the  repre- 
sentations at  both  banks.  Proof  of  a  col 
lateral  offense  may  be  relevant,  in  order  to 
identify  a  defendant.  Wharton,  Crim.  Ev. 
8th  ed.  §  47.  It  is  relevant  to  show  that  the 
defendant  has  made  similar  pretenses  at 
another  time  and  place.  Jones,  Ev.  2d  ed. 
§  145.  Facts  relevant  to  the  issue  are  not 
excluded  merely  because  they  tend  to  prove 
another  offense.  State  v.  Adams,  20  Kan. 
311;  State  V.  Franklin,  69  Kan.  798,  77  Pac. 
588;  State  v.  Cooper,  83  Kan.  385,  111  Pac. 
428.  The  admission  of  the  evidence  did  not 
conflict  with  the  familiar  rule  that  proof 
of    another    crime,    having    no    connection 

with  the  one  for  which  the  accused  is  being 
tried,  is  inadmissible. 

It  is  also  insisted  that  the  cross-examina- 
tion of  a  witness  for  the  state  was  too 
strictly  limited;  but  this  objection  appears 
to  be  without  merit. 

Complaint  is  made  because  the  court,  in 
instructing  the  jury  concerning  the  proof  of 
the  falsity  of  the  representations  set  out  in 
the  information,  stated  that  it  was  suffi- 
cient, if  "said  representations  and  pretenses, 
or  some  one  or  more  of  them,  were  untrue 
and  false,  and  known  to  be  so  by  the  de- 
fendant." This  was  said  in  immediate  con- 
nection with  a  statement  of  the  other  ele- 
ments of  the  crime,  and  the  proof  necessary 
to  convict.  The  objection  is  to  the  use  of  the 
words    "or   some   one   or   more   of   them," 

which,  it  is  contended,  makes  the  instruc- 
tion erroneous.  This  contention  cannot  be 
upheld.  The  proof  of  one  pretense  within 
the  statute,  operative  in  inducing  the  pay- 
ment, was  sufficient.  Wharton,  Crim.  Ev. 
8th  ed.  §  131.  The  pretense  which  induced 
the  payment  need  not  be  the  sole  induce- 
ment, if  it  had  a  controlling  influence.  State 
v.  Briggs,  74  Kan.  377,  7  L.R.A.(N.S.)  278, 
86  Pac.  447,  10  A.  &  E.  Ann.  Cas.  904.  "It 
is  sufficient  if  they  (the  false  pretenses) 
are  a  part  of  the  moving  cause,  and,  with- 
out them,  the  defrauded  party  would  not 
have  parted  with  the  property."  Re  Snyder, 
17  Kan.  542,  2  Am.  Crim.  Rep.  2?.8.  The 
language  complained  of.  In  the  connection 
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in  which  it  was  used,  and  as  a  part  of  the 
entire  charge,  was  not  misleading  or  erro- 
neous. 

Upon  the  whole  record  we  find  no  error, 
and  the  judgment  is  affirmed. 


KENTUCKY  COURT  OF  AFFEAIiS. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

V, 

ARTIE  DUPREE,  by  Next  Friend. 

(138  Ky.  459,  128  S.  W.  334.) 

Railroad  —  crossing  accident  —  injury 
to  child  —  proximate  cause. 

1.  Although  a  child  injured  at  a  railroad 
crossing  was  too  young  to  be  guilty  of  neg- 
ligence, and  the  railroad  company  was  neg- 
ligent in  the  excessive  speed  of  the  train, 
and  in  failing  to  give  crossing  signals,  the 
child  is  not  entitled  to  have  a  suit  for  the 
injuries  submitted  to  the  jury  unless  it 
shows  that  the  negligence  of  the  railroad 
company  was  the  proximate  cause  of  the 
injury. 

Same  —  failure  to  signal  —  effect  of 
knowledge. 

2.  One  injured  while  attempting  to  cross 
a  railroad  track  with  knowledge  that  a  train 
is  approaching  cannot  hold  the  company  li- 
able for  the  injury  because  of  its  failure  to 
give  the  crossing  signal. 

Same  —  inevitable  accident. 

3.  That  a  train  was  running  at  excessive 
speed  will  not  render  the  railroad  company 
liable  for  injury  to  a  child  at  a  street  cross- 
ing, which,  with  knowledge  of  the  approach 
of  the  train,  attempts  to  run  across  the 
track  immediately  in  front  of  it. 

(Nunn,  J.,  dissents.) 

(May  25,  1910.) 


Note,  — Negligent  operation  of  train  at 
crossing  as  ground  of  liability  for 
Icilling  or  injuring  child,  incapable 
of  contributory  negligence,  who  teas 
aware  of  trainee  approach. 

The  question  embraced  in  the  title  of 
this  note  is  purely  one  of  proximate  cause, 
the  rule  being  that  although  the  train  was 
being  negligently  operated  at  the  time,  and 
the  child  injured  was  too  young  to  be 
charged  with  contributory  negligence,  the 
company  will,  nevertheless,  not  be  liable  un- 
less the  negligence  shown  is  the  proximate 
cause  of  the  injury. 

In  St.  Louis,  I.  M.  k  S.  R.  Co.  r.  Denty, 
63  Ark.  177,  37  S.  W.  719,  which  is  closely 
similar  to  Ilunois  C.  R.  Co.  v.  Dupbee,  a 
child  four  years  old  broke  away  from  her 
grandmother,  who  had  stopped  at  a  safe 
distance,  and  attempted  to  cross  in  front  of 
a  train,  and  was  struck  by  it  as  she  was 
nearly  across.  It  was  held  that  the  com- 
pany was  not  rendered  liable  becauss  of  a 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fulton  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carr  A  Carr  and  Robbing  & 
Thomas,  with  Messrs.  Trabue,  Doolan,  & 
Cox,  for  appellant: 

Plaintiff  is  not  entitled  to  recover  un- 
less defendant's  negligence  was  the  proxi- 
mate catise  of  the  injury. 

Cincinnati,  N.  0.  &  T.  P.  R.  Co.  t.  Har- 
rod,  132  Ky.  445,  115  S.  W.  699;  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  V.  Chavasse,  — 
Ky.  — ,  122  S.  W.  171;  Illinois  C.  R.  Co.  v. 
Willis,  123  Ky.  636,  97  S.  W.  21;  Louis- 
ville k  N.  R.  Go.  V.  Trower  (Louisville  & 
N.  R.  Co.  V.  James)  131  Ky.  589,  20  L.R.A. 
(N.S.)  380,  115  S.  W.  719;  Hammer  v.  Lou- 
isville &  N.  R.  Co.  128  Ky.  486,  108  S.  W. 
885;  Louisville  &  K.  R.  Co.  r.  Taaffe,  106 
Ky.  535,  50  8.  W.  850;  Craddock  v.  Louis- 
ville &  N.  R.  Co.  13  Ky.  L.  Rep.  18,  16  S. 
W.  125;  Helm  v.  Louisville  &,  N.  R.  Co. 
17  Ky.  L.  Rep.  1004,  33  S.  W.  396 ;  Greshem 
V.  Louisville  &  N.  R.  Co.  15  Ky.  L.  Rep. 
599,  24  S.  W.  869. 

Messrs.  Shelbonme  A  Smith  for  appel- 
lee. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

Artie  Dupree,  a  child  five  years  of  age, 
while  attempting  to  cross  appellant's  rail- 
road tracks  at  a  public  crossing  known  as 
"Meadows  Crossing/'  in  the  city  of  Fulton, 
Kentucky,  was  run  over  by  a  freight  train, 
and  her  feet  so  crushed  that  amputation 
became  necessary.  Suing  by  her  next  friend, 
Joe  Dupree,  she  brought  this  action  against 
the  Illionis  Central  Railroad  Company  to 
recover  damages.  The  jury  awarded  her 
$2,000.    The  railroad  company  appeals. 

The  sole  ground  urged  for  reversal  is  the 
failure  of  the  trial  court  to  award  appel- 


lant a  peremptory  instruction.     Just  pre- 
vious  to  the   accident,   Artie   Dupree  and 
her  sister,  a  child  one  year  younger,  who 
were   in   charge  of  a  negro  nurse,  fifteen 
years  of  age,  were  standing  near  the  track 
on  which  the  accident  occurred.     Between 
them    and    the    latter    track   was    another 
track.    Thus  they  were  about  12  or  15  feet 
distant   from  the  track  where  the   injury 
took  place.    While  thus  standing,  a  freight 
train,  consisting  of  an  engine,  caboose,  and 
one  car,  approached  the  crossing.    When  the 
engine   reached  the  middle   of  the  street, 
Artie  Dupree  broke  away  from  her  nurse, 
and  started  to  cross  the  track  immediately 
in  front  of  the  engine.     According  to  the 
weight  of  the  evidence,  she  got  across  the 
first  rail,  but  stumbled  upon  the  second  rail. 
The    front    wheels    of    the    engine    passed 
over  her  feet.    Upon  the  pilot  of  the  engine 
were  two  of  appellant's  employees.    One  of 
these    attempted   to   catch   the   child,   but 
failed  to  do  so.    As  the  engine  approached 
the  crossing,  the  engineer  saw  the  nurse  and 
two  children  standing  in  a  place  of  safety. 
Wh^n  the  engine  reached  the  middle  of  the 
street,  at  a  point  18  or  20  feet  from  where 
the  nurse  and  children  were  standing,  the 
engineer  saw  the  child  break  away  from  the 
nurse  and  start  across  the  track.    He  im- 
mediately   applied    the    emergency    brakes, 
and  did  everything  in  his  power  to  prevent 
the  injury.     At  the  place  of  the  accident 
there  was  a  plank  crossing  over  the  rail- 
road tracks,  and  the  accident  occurred  about 
8  or  10  feet  from  the  crossing.    There  was 
evidence  to  the  effect  that  the  engine  bell 
was    not    rung    as    the    train    approached. 
There  was  also  evidence  to  the  effect  that 
the  train  was  going  pretty  fast.   No  witness 
for   appellee,  however,  attempted  to  give  the 
rate  of  speed.     In  speaking  of  the  rate  of 
speed  they  use  such  expressions  as  "fast," 
"very  fast,"  and  "pretty  fast."  The  evidence 
for  appellant  is  to  the  effect  that  the  bell  was 
being  rung,  and  that  the  train  was  traveling 
at  the  rate  of  about  5  miles  an  hour.    The 


failure  to  give  the  statutory  signals,  as  such 
failure  was  not  the  proximate  cause  of  the 
injury,  but  that  evidence  of  failure  to  keep 
a  proper  lookout,  so  that  the  child  was  not 
seen  until  it  had  been  struck,  was  sufficient 
to  take  the  case  to  the  jury,  on  the  theory 
that  had  such  a  lookout  been  kept,  the  in- 
jury might  have  been  avoided. 

In  Nashville,  C.  &  St.  L.  R.  Co.  v.  Harris, 
142  Ala.  249,  llO  Am.  St.  Rep.  29,  37  So. 
794,  where  a  child  nineteen  months  old 
went  on  a  track  at  a  crossing,  and,  seeing  the 
approaching  engine,  turned  and  went  along 
on  the  trade  toward  it,  apparently,  without 
the  least  appreciation  of  her  danger,  it  was 
held  that  the  company  was  not  liable*  be- 
cause it  failed  to  give  the  statutory  crosn- 
i2ig  signals,  such  failure,  which  was  the 
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only  negligence  shown,  not  being  the  proxi- 
mate cause  of  the  injury,  there  being  no  evi- 
dence tending  to  show  that  the  giving  of  the 
signals  would  have  brought  to  the  child 
a  realization  of  its  danger. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ohlsson, 
70  111.  App.  487,  where  a  child  six  years  of 
age,  playing  near  a  track,  started  across  in 
front  of  a  rapidly  moving  train,  and  was 
struck,  it  was  held  that  the  company  was 
liable  because  the  train  was  being  operated 
at  a  speed  which  was  negligent  under  the 
circumstances.  In  this  case,  while  it  does 
not  appear  definitely  that  the  child  was 
aware  of  the  train's  approach,  it  appears 
probable  that  such  was  the   case. 

R.    li.    S« 
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engineer  also  testified  that  he  succeeded  in* 
stopping  the  engine  within  30  or  40  feet 
from  where  the  child  started  to  cross  in 
front  of  it,  and  that  it  was  impossible  to 
stop  any  sooner.  The  principal  witness  for 
appellee  on  the  question  of  how  the  accident 
occurred  is  Ardella  Freeman,  the  colored 
nurse,  who  was  in  charge  of  appellee  and 
her  sister.  She  testified  that  she  was  with 
Artie  Dupree  and  her  sister  at  the  time  Ar- 
tie was  injured.  The  train  was  running 
fast.  She  did  not  hear  any  ringing  of  the 
bell  or  blowing  the  whistle.  When  the  en- 
gine was  about  half  way  across  the  street, 
Artie  took  a  running  spell.  She  said,  "Ar- 
della, let's  go  on  this  side.  Look,  let's  go 
over  here."  She  attempted  to  grab  Artie, 
but  missed  her.  When  Artie  started  across, 
she  ran  as  fast  as  she  could.  At  the  time 
of  the  accident,  she  and  the  children  were 
standing  still.  Both  she  and  Artie  saw  the 
train  approaching;  didn't  remember  wheth- 
er or  not  Artie  stumped  her  toe.  She  fell, 
however,  and  was  injured.  The  front  wheels 
of  the  engine  ran  over  her. 

Counsel  for  appellee  argue  that,  inas- 
much as  there  was  evidence  tending  to  show 
negligence  on  the  part  of  appellant  in  fail- 
ing to  ring  the  bell  and  in  running  at  a  fast 
rate  of  speed,  appellee  was  entitled  to  have 
the  case  submitted  to  the  jury,  because  she 
was  entirely  too  young  to  be  guilty  of  con- 
tributory negligence.  It  may  be  admitted 
that  the  child  was  too  young  to  be  guilty 
of  contributory  negligence,  but  in  making 
out  her  case  it  was  necessary,  not  only  to 
show  negligence  on  the  part  of  appellant, 
but  negligence  that  was  the  proximate  cause 
of  the  injury  complained  of.  It  becomes  nec- 
essary, then,  to  consider  the  facts  from  this 
standpoint.  Manifestly,  the  failure,  if  any, 
on  the  part  of  appellant's  agents  to  ring 
the  bell,  played' no  part  in  the  matter.  The 
purpose  of  ringing  the  bell  is  to  give  those 
on  or  near  the  track  warning  of  the  ap- 
proach of  the  train.  The  evidence  before 
us  clearly  discloses  the  fact  that  the  child 
knew  the  train  was  approaching,  and  that 
this  was  the  reason  she  took  a  sudden  no- 
tion to  cross  the  track.  It  was  not  negli- 
gence, then,  to  fail  to  apprise  her  of  that 
which  she  already  knew. 

The  only  remaining  question  is  whether  or 
not  appellant  is  responsible  because  there 
was  evidence  tending  to  show  that  the  train 
was  running  very  fast.  It  may  be  admitted 
that  if  the* child  had  been  standing  on  the 
track,  or  had  gone  upon  the  track  when  the 
train  was  some  distance  away,  the  speed  of 
the  train  might  have  played  some  part  in 
the  accident.  According  to  all  the  proof, 
however,  the  child  darted  across  the  track 
immediately  in  front  of  the  engine.  Those 
in  charge  of  the  engine  could  not  have  an- 
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ticipated  that  the  child,  who  was  in  a  place 
of  safety,  would  suddenly  take  a  notion  to 
run  across  the  track  immediately  in  front  of 
the  engine.  They  had  a  right  to  assume  thai 
she  would  remain  in  a  place  of  safety  until 
it  became  reasonably  apparent  that  she  in- 
tended to  cross  the  track.  When  she  did 
start  across  the  track,  everything  was  done 
that  could  have  been  done  to  avoid  the  in- 
jury. As  she  ran  rapidly  and  immediately 
in  front  of  the  engine,  it  is  immaterial 
whether  the  speed  of  the  train  was  5,  10,  or 
16  miles  an  hour,  for  no  power  on  eartli 
could  have  stopped  the  train  in  time  to  avoid 
the  injury.  '  That  being  the  case,  the  appel- 
lee failed  to  show  that  the  negligence  of 
appellant  was  the  proximate  cause  of  the 
injury  complained  of.  On  the  contrary,  all 
the  evidence  goes  to  show  that  appellee's 
injuries  were  the  result  of  an  unfortunate 
accident,  for  which  appellant  was  in  no  wise 
responsible.  Under  these  circumstances,  we 
conclude  that  the  trial  court  erred  in  fail- 
ing to  give  a  peremptory  instruction  in  fav- 
or of  appellant. 

Judgment  reversed  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 

Xunn,  J.: 

I  dissent  for  the  reason  that  there  was 
evidence  that  the  bell  was  not  rung,  and  the 
train  was  being  run  very  fast  as  it  ap- 
proached the  child,  and  in  a  city,  when  it 
was  the  duty  of  appellant  to  ring  the  bell 
or  blow  the  whistle  and  keep  a  lookout  for 
persons,  and  to  have  the  train  under  con- 
trol, so  as  to  prevent  injury  to  persons. 
See  Illinois  G.  R.  Co.  v.  Murphy,  123  Ky. 
787,  11  L.R.A.(N.S.)  362,  97  S.  W.  729. 

Petition    for   rehearing   denied. 


MINNESOTA  SUPREME  COURT. 

V.  E.  ANDERSON,  Respt., 
▼. 

L.  H.  AMIDON,  Appt 
(—  Minn.  — ,  130  N.  W.  1002.) 

Clubs  —  relationship  of  members. 

1.  The  relation  of  members  to  unincor- 
porated social  clubs  and  societies  is  con- 

Headnotes  by  Bbown,  J. 

Note,  —  Enforceability  of  dues  of  mem^ 
hers  of  aooial  cluha. 

In  Lafond  v.  Deems,  81  N.  Y.  607,  an 
action  for  the  dissolution  of  a  voluntary  as- 
sociation instituted  for  moral,  benevolent, 
and  social  objects,  the  court,  in  speaking 
generally  of  associations  of  this  description, 
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tractual,  and  the  articles  of  association  or 
by-laws  constitute  the  terms  of  their  agree- 
ment. 

Same  —  obllg^ation  for  dues. 

2.  Provisions  of  the  articles  of  associa- 
tion, imposing  upon  members  the  payment 
of  dues  and  assessments  at  stated  times, 
and  subscribed  to  by  them,  create  a  legal 
obligation  upon  the  part  of  each  member 
to  pay  the  same,  so  long  as  the  society  re- 
mains a  going  concern  and  his  member- 
ship therein  continues. 

Assignment  ^  dues  of  social  dub. 

3.  Unpaid  dues  may  be  assigned  by  the 
association,  and  the  assignee  may  maintain 
an  action  to  recover  the  same. 

(April  21,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Traverse 
County,  affirming  a  judgment  of  a  Justice 
of  the  Peace,  in  pUintiff's  favor,  in  an 
action  brought  to  recover  the  amount  of  an 
alleged  claim  against  defendant  for  unpaid 
dues  in  an  association  of  which  he  was  a 
member,  which  had  been  assigned  to  plain- 
tiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  E.  Houston  and  F.  W. 
Murphy,    for   appellant : 

The  Wheaton  Commercial  Club  had  no 
power  to  -compel  defendant  to  pay  his  dues. 

St  Paul  Typothete  v.  St.  Paul  Book- 
binders' Union  No.  37,  94  Minn.  351,  102 
X.  W.  725,  3  A.  A  E.  Ann.  Cas.  695 ;  War- 
ren V.  Stearns,  19  Pick.  73;  Martin  v. 
Northern  Pacific  Beneficial  Asso.  68  Minn. 
621,  71  N.  W.  701;  McMahon  v.  Rauhr,  47 
N.  Y.  67 ;  Lafond  v.  Deems,  81  N.  Y.  507. 


The  assignee  of  a  chose  in  action,  ex- 
cept in  the  case  of  negotiable  instruments, 
takes  it  subject  to  every  defense  that 
would  be  valid  between  the  original  par- 
ties. 

.1  Am.  &  Eng.  Enc.  Law,  p.  842. 

Mr.  V.  E.  Anderson,  in  propria  persona: 

The  defendant  was  a  member  of  the  Com- 
mercial Club. 

I^rson  V.  Johnson,  83  Minn.  351,  86 
N.  W.  350;  Croonquist  v.  Flatner,  41  Minn. 
291,  43  N.  W.  9;  Martin  v.  Northern  Pa- 
cific Beneficial  Asso.  68  Minn.  521,  71  N. 
W.  701;  Cornfield  v.  Order  Brith  Abraham, 
64  Minn.  261,  66  N.  W.  970. 

Plaintiff  owned  the  account,  and  it  was 
assigned  to  him. 

Russell  V.  Minnesota  Outfit,  1  Minn.  162, 
Gil.  136;  Cornish,  C.  k  G.  Co.  v.  Marty, 
76  Minn.  493,  79  N.  W.  507. 

Where,  under  the  rules  of  a  commercial 
club,  the  membership  of  each  member  is 
to  be  taken  as  continued  unless  notice  to 
the  contrary  be  given,  a  member  may  be 
sued  for  arrears  of  his  dues,  unless  he 
can  show  and  prove  that  he  gave  such  no- 
tice. 

7  Qyc.  Law  &  Proc.  p.  261;  Raggett  t. 
Bishop,  2  Car.  &  P.  343,  31  Revised  Rep. 
668;  Building  Trades  Club  v.  Hausling,  26 
Misc.  746,  56  N.  Y.  Supp.  1056. 

The  defendant  had  the  right  to  pay  his 
dues  up  and  make  application  for  with- 
drawal, and  thereby  terminate  his  member- 
ship, regardless  of  the  action  of  the  club 
on  his  withdrawal  application. 

7  Cyc.  Law  k  Proc.  p.  262;  Finch  v. 
Oakes,  60  J.  P.  309,  65  L.  J.  Ch.  N.  S. 
324,  73  L.  T.  N.  S.  716,  [1896]  1  Ch.  409, 


says  that  there  is  no  power  to  compel  the 
payment  of  dues. 

And  in  Raggett  v.  Bishop,  2  Car.  &  P.  343, 
31  Revised  Rep.  668,  although  it  was  not 
stated  whether  the  Cocoa-tree  Club,  as  it 
was  named,  was  incorporated,  or  for  what 
purpose  it  was  organized,  the  master  of  the 
club  house  was  lield  the  proper  person  to 
sue  one  of  its  members  for  the  arrears  of  his 
subscription.  The  court  said:  "I  think 
that  as  the  plaintiff  is  the  master  of  the 
house,  every  member  must  be  considered  as 
a  debtor  to  him  for  his  arrears.  The 
members  may  take  upon  them  the  man- 
agement of  the  affairs  of  the  club;  but  I 
think  they  are  bound  to  pay  the  master ;  and 
if  so  the  defendant  is  liable  in  this  action, 
unless  he  can  show  that  in  the  year  1823 
[when  he  became  a  member]  he  gave  notice 
of  his  intention  to  discontinue  his  sub- 
scription after  that  year." 

The  following  cases  of  clubs,  incorporated, 
however,  hold  that  dues  in  arrears  are  en- 
forceable against  delinquent  members: 

In  Rogers  v.  Boston  Club,  205  Mass.  261, 
28  LJl.A.(N.S.)  743,  91  N.  E.  321,  it  was 
held  that  members  of  an  incorporated  so- 
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cial  club  could  not  avoid  paying  their  dues 
to  its  receiver,  on  the  theory  that  they  had 
not,  because  of  the  receivership,  enjoyed  the 
expected  benefits  of  membership,  where  the 
dues  accrued  before  the  receiver  was  ap- 
pointed. 

So,  in  Freedman  v.  Chamberlain,  70  Hun, 
193, 24  N.  Y.  Supp.  388,  it  was  held  that  the 
receiver  of  an  insolvent  incorporated  social 
athletic  club  could  compel  payment  of  dues 
in  arrears,  which,  by  the  by  laws,  were  pay- 
able by  a  member  semiannually  in  advance. 

So,  in  Thompson  v.  Wyandanch  Club,  127 
N.  Y.  Supp.  195,  it  was  held  that  an  in- 
corporated fishinff  and  hunting  club  can  en- 
force asainst  a  £linquent  member  the  pay- 
ment of  dues  in  arrears. 

And  in  Westchester  Gulf  Club  v.  Pinkney, 
43  Misc.  338,  87  N.  T.  Supp.  153,  it  was 
held  that  dues  in  arrears  could  be  enforced 
against  a  member  of  an  incorporated  club, 
but  that  where  the  officers  had  led  such 
member  rightfully  to  assume  that  he  had 
been  dropped,  he,  having  in  good  faith  relied 
upon  such  assumption,  could  not  be  held  li- 
able lor  subsequently  accruing  dues. 

J.  D.  C. 
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Brown,  J.,  delivered  the  opinion  of  tho 
court: 

This  action  originated  in  justice  court, 
where  plaintiff  had  judgment.  Defendant 
appealed  to  the  district  court  upon  ques- 
tions of  law  alone,  and  the  judgment  of 
the  justice  was  affirmed.  Defendant  then 
appealed  to  this  court. 

The  evidence  introduced  on  the  trial  be- 
fore the  justice,  and  returned  on  the  appeal, 
justified  the  court  in  finding  the  following 
facts : 

The  Wheaton  Commercial  Club  is  an  un- 
incorporated association,  composed  of  the 
citizens  and  business  men  of  the  village  of 
Wheaton,  banded  together  under  written 
articles  of  association  for  social  and  liter- 
ary purposes  and  the  promotion  of  the  com- 
mercial interest  of  the  village.  The  arti- 
cles of  association  provide,  among  other 
things,  that  members  of  the  club  shall  sub- 
scribe to  the  articles  of  association,  and 
pay  the  prescribed  initiation  fee  and  an- 
nual dues  of  $12,  payable  quarterly.  The 
articles  also  provide  that,  when  the  dues 
of  a  member  shall  remain  unpaid  for  a 
period  of  two  months,  "his  membership 
may  be  declared  forfeited  by  a  majority 
vote  of  the  executive  committee;"  and,  fur- 
ther, that  no  member  in  arrears  for  dues 
or  other  indebtedness  to  the  club  shall  be 
permitted  to  resign  his  membership,  ex- 
cept by  a  two-thirds  vote  of  the  executive 
committee.  The  management  of  the  af- 
fairs of  the  club  is  committed  to  an  execu- 
tive conunittee,  composed  of  seven  mem- 
bers and  the  president,  vice  president,  secre- 
tary, and  treasurer,  who  are  authorized  to 
transact  practically  all  the  business  of  the 
club.  The  initiation  fees  snd  dues  received 
from  members  are  used  and  expended  in 
the  discharge  of  the  financial  obligations 
of  the  association.  The  articles  contain 
numerous  other  provisions  defining  the 
rights  and  duties  of  members,  and  for  the 
conduct  of  the  affairs  of  the  club,  but  are 
not  material  to  the  question  involved  in 
this  action,  and  are  not,  therefore,  stated. 
Defendant,  upon  proper  application,  be- 
came a  member  of  the  club  in  November, 
1905,  and  continued  such  at  least  until 
the  controversy  here  involved  arose,  and 
duly  paid  all  dues  and  assessments  im- 
posed by  the  articles  of  association  until 
January  1,.  1908.  He  paid  no  dues  subse- 
quent to  that  date,  and  on  August  18,  1910, 
was  indebted  to  the  club  therefor  in  the 
sum  of  $27.  This  he  refused  to  pay,  and 
on  the  date  stated,  at  a  meeting  of  the 
club,  the  claim  was  assigned  and  trans- 
ferred to  plaintiff,  who  thereafter  brought 
this  action  to  recover  the  amount  thereof. 

We  need  not  stop  to  inquire  into  or  to 
discuss  the  status  in  law  of  unincorporated 
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associations  formed  for  purely  social  pur- 
poses, and  engaged  in  no  business  for  pe- 
cuniary gain;  for  defendant's  liability  de- 
pends upon  the  question  whether,  by  be- 
coming a  member  of  the  club,  and  sub- 
scribing to  its  articles  of  association,  he 
became  legally  obligated  to  pay  the  dues 
and  assessments  thereby  imposed.  If  he  so 
became  indebted,  the  question  whether  the 
same  could  be  enforced  by  the  club  in  an 
action  at  law  or  by  a  proceeding  in  equity 
is  not  important.  It  is  probable  that, 
since  the  club  .is  an  unincorporated  social 
association,  no  action  at  law  could  be  main- 
tained by  it  to  recover  the  unpaid  dues, 
though  it  is  not  clear  but  that  such  an  ac- 
tion could  be  maintained  in  the  name  of 
the  executive  committee,  the  body  desig- 
nated by  the  articles  of  association  for  the 
inanagement  of  the  affairs  of  the  club. 
Raggett  V.  Bishop,  2  Car.  k  P.  343,  31 
Revised  Rep.  668.  But  we  do  not  decide 
this  question.  It  is  not  involved  in  the 
action.  The  claim,  whatever  it  amounts  to, 
was  by  the  club  assigned  to  plaintiff,  and 
the  action  is  brought  in  his  own  right,  and 
not  for  or  in  the  interests  of  the  club. 

The  claim  came  to  him  as  a  chose  in 
action;  and  though  he  stands  in  no  dif- 
ferent or  better  position  than  the  club,  as 
respects  defendant's  legal  liability,  if  a 
valid  obligation/  he  may  enforce  it  by  the 
usual  remedy,— by  action  at  law, — and  is 
not  necessarily  limited  to  those  remedies 
to  which  the  club  might  be  required  to  re- 
sort. 

Upon  the  question  whether  defendant, 
upon  becoming  a  member  of  the  club,  legal- 
ly obligated  himself  to  pay  the  dues  pre- 
scribed by  the  articles  of  association  as 
tliey  became  due,  we  are  cited  to  no  case 
directly  in  point,  and  in  the  time  allotted 
fgr  research  to  this  case  we  have  found 
none  passing  upon  the  precise  question. 
Raggett  V.  Bishop,  supra;  Building  Trades' 
Club  V.  Hausliug,  26  Misc.  746,  66  N.  Y. 
Supp.  1066;  Freedman  v.  Chamberlain,  70 
Hun,  193,  24  N.  Y.  Supp.  388;  West- 
chester Golf  Club  V.  Pinkney,  43  Misc.  338, 
87  N.  Y.  Supp.  164;  and  Webster  v.  Tap- 
lin,  29  Oliio  C.  C.  543,  though  perhaps 
not  in  all  respects  parallel  cases,  sustain 
the  liability.  But  upon  the  general  prin- 
ciples of  the  law  governing  associations  of 
this  kind,  and  the  rights  and  liabilities  of 
their  members,  we  have  no  difficulty  in 
reaching  an  affirmative  answer  to  the  ques- 
tion. Associations  of  this  character  are  un- 
known at  common  law,  but  have  been  recog- 
nized in  certain  respects  by  statute,  par- 
ticularly in  extending  to  them  the  right 
of  action  in  their  association  name.  Apart 
from  such  statutory  recognition,  they  have 
no   legal  entity,  and   the  relation   of  the 
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members  to  each  other  and  to  the  organiza- 
tion is  contractual,  and  the  articles  of  as- 
sociation or  by-laws  constitute  the  terms  of 
their  agreement. 

The  courts  are  practically  uniform  in 
holding  the  articles  of  association,  where 
not  in  contravention  of  the  law,  binding 
upon  the  members,  and  the  measurement 
of  their  rights  and  liabilities.  Austin  v. 
Searing,  69  Am.  Dec.  665,  and  note  (16 
N.  Y.  112)  5  27  Alb.  L.  J.  326.  ThU  in- 
cludes, of  necessity,  an  obligation  to  pay 
the  duet  and  assessments  prescribed  by  the 
articles  of  association  as  necessary  to  de- 
fray the  expenses  of  the  club.  And  when  a 
person  becomes  a  member,  and  subscribes 
to  the  rules  and  by-laws  imposing  the  same, 
he  thereby  becomes  legally  liable  to  pay 
and  discharge  his  obligations  in  this  re- 
spect)  so  long  as  the  association  remains  a 
going  concern  and  he  remains  a  member. 
25  Am.  k  Eng.  Enc.  Law,  p.  1136.  The 
law  in  such  case  will  imply  a  promise  to 
pay,  and  the  consideration  necessary  to  sup- 
port the  same  is  found  in  the  united  under- 
taking and  the  mutual  promises  of  the 
several  members  to  the  same  effect.  Of 
course,  in  a  given  case,  the  articles  of  as- 
sociation or  by-laws  might  provide  an  ex- 
clusive remedy  for  nonpayment,  so  as  to 
preclude  the  right  to  enforce  payment  as  a 
pecuniary  demand.  But  such  are  not  the 
provisions  of  the  articles  of  association 
in  the  case  at  bar.  Here  the  obligation 
to  pay  is  made  absolute,  and  the  right  of 
expulsion  for  nonpayment  is  not  made  the 
exclusive  remedy  open  to  the  club.  The  de- 
fendant became  a  member  of  the  club,  and 
subscribed  to  the  articles  of  association, 
and  continued  such  until  the  accrual  of 
the  dues  in  question.  He  could  have  with- 
drawn at  any  time,  by  proper  notice  to 
the  club;  but  his  statement  to  the  secre- 
tary, when  called  on  to  pay  bis  dues,  that 
he  did  not  regard  himself  as  a  member, 
did  not  answer  the  purpose.  Westchester 
Golf  Club  Y.  Pinkney,  43  Misc.  338,  87  N. 
Y.  Supp.  153.  The  case  differs  from  Du- 
luth  Club  y.  MacDonald,  74  Minn.  254,  73 
Am.  St.  Rep.  344,  76  N.  W.  1128,  for  there 
was  no  authority  in  that  organization  to 
levy  assessments  upon  the  members,  llie 
question  was  not  involved  in  Lafond  v. 
Deems,  81  N.  Y.  507,  cited  by  appellant. 

The  articles  of  association  were  proper- 
ly received  in  evidence,  and  the  defendant's 
third  assignment  is  not  well  taken.  We 
discover  from  the  record  no  amendment  of 
the  articles  subsequent  to  defendant's  ad- 
mission as  a  member  of  the  club;  at  least, 
none  affecting  the  question  here  before  the 
court. 

Judgment   affirmed,    but   without   statu- 
tory costs.  -  •• 
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LORENCB  R.  FREADRICH  et  al.,  Plffs.  in 

Err., 

V. 

SIATE  OF  NEBRASKA. 

(—  Neb.  — ,  131  N.  W.  618.) 

Food  —  marking  contents  of  package 
—  wholesaler. 

1.  A  corporation  whose  principal  business 
in  manufacturing  and  selling  a  certain  food 
product  in  package  form  is  at  wholesale, 
held  not  to  be  exempted  from  the  require- 
ment of  the  statute  as  to  marking  the 
weight  or  measure  of  the  net  contents  of  the 
package  on  the  label  by  reason  of  the  fact 
that  it  also  maintains  at  its  packing  house 
a  retail  store  at  which  it  sells  packages  of 
the  same  nature  at  retail  to  consumers. 

Constitutional  law  —  classification  — 
wholesaler  and  retailer. 

2.  An  act  of  the  legislature  which  in  effect 
places  persons  who  manufacture  and  sell,  or 
who  sell  either  at  wholesale  or  retail,  cer- 
tain specified  food  products  in  package  form, 
not  put  up  by  retailers,  in  one  class,  and 
retailers  who  put  up  and  sell  the  same 
products  in  package  form  themselves,  in 
another  class,  and  provides  that  such  food 
sold  in  package  form,  not  put  up  by  the  re- 
tailer, shall  bear  a  printed  label  showing 
net  weight  or  measure  of  the  contents,  does 
not  deprive  one  who  sells  a  "misbranded" 
package,  of  the  e^ual  protection  of  the  laws, 
and  is  not  violative  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

(May  23,  1911.) 

Headnotes  by  Letton,  J. 

Note.  —  ConatituUanality  of  diaorhnino' 
tions  in  BtattUory  regulations  oon^ 
cerning  food  products. 

This  note,  as  indicated  by  its  title,  deals 
only  with  one  ground  of  attack  upon  statu- 
tory regulations  concerning  food  products; 
viz,,  that  they  contain  unconstitutional  dis- 
criminations. Cases  involving  statutes  in 
relation  to  interstate  commerce,  grain  ele- 
vators, or  warehouses  and  slaughter  houses, 
are  excluded,  for  they  represent  a  distinct 
class. 

*  •     Producers. 

A  discrimination  in  favor  of  agricultural 
products  or  live  stock  in  the  hands  of  the 
producer  or  raiser,  made  by  the  Illinois 
trust  act  of  June  20,  1893,  exempting  them 
from  the  provisions  which  prohibit  a  re- 
covery of  the  price  of  articles  sold  by  any 
trust  or  combination  formed  in  restraint  of 
trade  or  competition,  in  violation  of  that 
act,  renders  the  act  repugnant  to  the  pro- 
visions of  the  14th  Amendment  of  the  Unit- 
ed States  Constitution  in  respect  to  equal 
protection  of  the  laws.  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  640,  46  K  ed.  679, 
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ERROR  to  the  District  Court  for  Lan- 
caster County  to  review  a  judgment 
convicting  defendants  of  selling  a  mis- 
branded  pail  of  lard.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  Mahoney  and  J.  A.  O. 
Kennedy,  for  plaintiffs  in  error: 

The  pure  food  law^  as  interpreted  by  the 
district  court,  .it  in  contravention  of  the 
14th    Amendment    to   the    Constitution    of 

» 

the  United  States,  in  that  it  deprives  the 
plaintiffs  in  error  of  their  property  and 
of  liberty  without  due  process  of  law,  and 
denies  to  them  the  equal  protection  of  the 
law. 

Connolly  ▼.  Union  Sewer  Pipe  Co.  184 
U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431. 


The  fruaranty  of  life,  liberty,  and  prop- 
erty does  not  operate  as  an  impediment 
agtiiUiSt  the  exercise  of  the  police  power  of 
the  state,  but  it  places  certain  limitations 
upon  that  power. 

Allgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ;  Heath 
k  M.  Mfg.  Co.  V.  Worst,  207  U.  S.  338,  52 
L.  ed.  236,  28  Sup.  Ct.  Rep.  114;  State  v. 
Drayton,  82  Neb.  254,  23  L.R.A.(N.S.) 
1287,  130  Am.  St.  Rep.  671,  117  N.  W. 
768;  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Wisconsin,  M. 
&  P.  R.  Co.  Y.  Jacobson,  179  U.  S.  287,  45 
L.  ed.  194,  21  Sup.  Ct.  Rep.  115;  Lochner 
▼.  New  York,  198  U.  S.  45,  49  L.  ed.  937, 


22  Sup.  Ct.  Rep.  431.  And  to  the  same  ef^ 
feet  are  Re  Grice,  79  Fed.  627;  State  v. 
Shippers'  Compress  &  Warehouse  Co.  95  Tex. 
603,  69  S.  W.  58;  State  ex  rel.  Atty.  Gen. 
V.  Waters-Pierce  Oil  Co.  —  Tex.  Civ.  App. 
— ,  67  S.  W.  1057 ;  Brown  r.  Jacobs*  Phar- 
macy Co.  115  Ga.  429,  57  L.R.A.  547,  90  Am. 
St.  Rep.  126,  41  S.  E.  553;  State  v.  Cudahy 
Packing  Co.  33  Mont.  179,  114  Am.  St.  Rep. 
104,  82  Pac.  833,  8  A.  ft  E.  Ann.  Cas.  717. 

But  a  manufacturer  engaged  in  the  busi- 
ness of  refining  sugar  is  not  denied  the  equal 
protection  of  the  laws  by  Louisiana  Consti- 
tution 1879,  art.  206,  imposing  a  license  tax 
upon  manufacturers  engaged  in  such  busi- 
ness, but  exempting  from  the  tax  those  who 
refine  the  products  of  their  own  plantation. 
American  Sugar  Ref.  Co.  ▼.  Louisiana,  179 
U.  S.  89,  45  £.  ed.  102,  21  Sup.  Ct.  Rep.  43, 
affirming  51  La.  Ann.  562,  25  So.  447. 

And  in  a  statute  providing  that  "owners 
of  all  vehicles  used  upon  the  streets  of  the 
city  shall  pay  annual  license  fees,"  a  clause 
excepting  vehicles  used  by  farmers  market- 
ing products  of  their  farms,  or  for  hauling 
produce  into  the  city,  but  requiring  dairy- 
men living  without  the  city  to  pay  a  li- 
cense upon  their  vehicles,  does  not  make 
such  discriminations  in  favor  of  farmers 
marketing  produce  of  their  own  farms  as  to 
render  the  statute  unconstitutional,  it  not 
being  shown  that  such  discriminations  are 
not  within  the  legislative  discretion.  Mar- 
met  V.  State,  45  Ohio  St.  63,  12  N.  E.  463. 

So,  an  act  which  provides  that  "every 
merchant,  jeweler,  grocer,  druggist,  or  other 
dealer,  etc.,  shall  pay  as  a  license  tax  ^{q 
of  1  per  cent  on  the  total  amount  of  pur- 
chases in  or  out  of  the  state,  except  pur- 
chases of  farm  products  from  the  produc- 
er," makes  no  aiscrimination  in  favor  of 
or  against  any  merchant,  jeweler,  grocer, 
druggist,  or  other  dealer,  and  is  not  repug- 
nant to  the  14th  Amendment,  which  pro- 
vides that  no  state  shall  "deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  State  v.  Stevenson, 
109  N.  C.  730,  26  Am.  St.  Rep.  595,  14  S. 
E.  385. 

And  nonprodueing  venders  of  milk  are  not 
denied  the  equal  protection  of  the  laws  guar- 
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anteed  by  the  14th  Amendment  because  they 
are  not  given  the  privilege  accorded  to  pro- 
ducing venders',  of  exempting  themselves 
from  actions  or  penalties  for  violations  of 
the  provisions  of  the  New  York  agricul- 
tural law  to  prevent  the  sale  of  adulterated 
milk,  by  showing  that  the  mi  Ik  ^  sold  or  of- 
fered for  sale  by  them  is  in  the  same  condi- 
tion as  when  it  left  the  herd  of  the  pro- 
ducer. St.  John  V.  New  York,  201  U.  S. 
633,  50  L.  ed.  896,  26  Sup.  Ct.  Rep.  554,  5 
A.  &  £.  Ann.  Cas.  009,  affirming  178  N.  Y. 
617,  70  N.  E.  1104. 

So,  an  ordinance  directed  against  fore- 
stalling and  regrating  of  provisions,  which 
prohibits  the  selling  from  wagons  of  fruit, 
vegetables,  or  poultry  by  others  than  those 
raising  their  own  produce,  does  not  make 
an  unjust  and  unlawful  discrimination,  since 
those  permitted  to  sell  belong  to  a  class 
distinct  from  those  prohibited.  ■  Dutton  v. 
Knoxville,  121  Tenn.  26,  130  Am.  St.  Rep. 
748,  113  S.  W.  381,  16  A.  k  E.  Ann.  Cas. 
1028. 

Substitute  products. 

The  general  question  as  to  the  constitu- 
tionality of  oleomargarin  statutes  is  exclud- 
ed by  the  scope  of  the  note  except  so  far 
as  th^  objection  based  upon  unconstitution- 
al discrimination  is  concerned.  In  the  fol- 
lowing cases  such  statutes  have  been  up- 
held as  against  the  objection,  among  others, 
that  they  involve  an  unconstitutional  dis- 
crimination in  favor  of  butter,  and  against 
oleaginous  substances:  Capital  City  Dairy 
Co.  V.  Ohio,  183  U.  8.  238,  46  L.  ed.  171, 
22  Sup.  Ct.  Rep.  120;  Powell  v.  Pennsylva- 
nia, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1257;  Re  Brosnahan,  4  McCrary, 
1, 18  Fed.  62,  4  Am.  Crim.  Rep.  16;  People  v. 
Freeman,  242  111.  373,  90  N.  E.  366,  17  A. 
&  E.  Ann.  Cas.  1098;  People  v.  Rotter,  131 
Mich.  250,  91  N.  W.  167;  Butler  v.  Cham- 
bers, 36  Minn.  69,  1  Am.  St.  Rep.  638,  30 
N.  W.  308;  People  r.  Arensberg,  105  N.  Y. 
123,  59  Am.  Rep.  483.  11  N.  E.  277;  People 
V.  Griffin,  71  Misc.  568,  128  N.  Y.  Supp.  946; 
McCann  v.  Com.  198  Pa.  509,  48  Atl.  470; 
Walker  v.  Com.  8  Sadler  (Pa.)  483,  11  Atl. 
623. 
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25  Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas. 
1133;  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  023,  5  Sup.  Ct.  Rep.  357;  Pem- 
bina Consol.  Silver  Min.  &  Mill.  Co.  y.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  ed.  650,  2 
Inters.  Com.  Rep.  24,  8  Sup.  Ct  Rep.  737; 
State  V.  Loomis,  115  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  350;  Low  v.  Rees  Printing 
Co.  41  Xeb.  127,  24  L.R.A.  702,  43  Am.  St. 
Rep.  670,  59  N.  W.  362;  Gulf,  C.  k  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  160,  41  L.  ed. 
666,  17  Sup.  Ct.Rep.  255;  Vanzant  v.  Wad- 
del,  2  Yerg.  260;  Chicago,  B.  &  Q.  R.  Co.  y. 
.  State,  47  Neb.  549,  41  L.R.A.  481,  53  Am. 
St.  Rep.  557,  66  N.  W.  624;  Smiley  v.  Mc- 
Donald, 42  Neb.  5,  27  L.R.A.  540,  47  Am. 
St.  Rep.  684,  60  N.  W.  355;  Her  v.  Ross, 
64  Neb.   710,   57   L.R.A.  895,   07   Am.   St. 


Rep.  676,  90  N.  W.  869;  Holden  t.  Hardy, 
169  U.  S.  383,  42  L.  ed.  788,  18  Sup.  Ct 
Rep.  383. 

Messrs.  Grant  G.  ICarttn,  Attorney  Gen- 
eral, and  Frank  B.  Edgerton,  for  the 
State: 

The  pure  food  act  it  a  valid  extension  of 
the  police  power  of  the  state. 

Morrison  v.  Morey,  146  Mo.  643,  48  S.  W. 
629;  Lake  Shore  &  M.  S.  ^  C6.  ▼.  Ohio, 
173  U.  S.  286,  43  L.  ed.  702,  10  Sup.  a. 
Rep.  465 ;  .House  v.  Mayes,  219  U.  S.  270, 
55  L.  ed.  — ,  31  Sup.  Ct  Rep.  234;  Tiede- 
man,  Pol.  Power,  §  89,  p.  208;  Wheeler  v. 
Russell,  17  Mass.  258;  Eaton  y.  Kegan,  114 
Mass.  433;  l\irner  v.  Maryland,  107  U.  S. 
52,  27  L.  ed.  376,  2  Sup.  Ct  Rep.  44;  Woods 
Y.   Armstrong,   54  Ala.   150,  26   Am.  Rep. 


The  court  said  in  People  y.  Freeman,  242 
111.  373,  00  N.  E.  366,  17  A.  &  E.  Ann.  Cas. 
1098:  "It  is  argued  that  it  is  an  unjust 
and  unlawful  discrimination,  which  the  leg- 
islature has  no  power  to  make,  to  prohibit 
the  use  of  harmless  coloring  matter  in 
oleomargarin,  and  at  the  same  time  permit 
its  use  in  butter,  the  product  of  pure  milk 
and  cream,  under  the  pretense  that  it  is  for 
the  protection  of  the  public  health.  In  this 
counsel  mistake  the  purpose  of  the  act. 
Aside  from  any  effect  upon  the  public 
health,  the  object  of  the  act  is  not  to  pro- 
hibit or  discriminate  against  the  manufac- 
ture or  sale  of  substitutes  for  butter,  but 
to  regulate  such  manufacture  and  sale  as  to 
protect  the  public  against  the  sale,  as  butter, 
of  a  different  article.  With  the  sale,  for 
what  it  is,  of  any  substitute  for  butter,  the 
law  does  not  interfere.  It  is  only  the  sale 
under  pretense  that  the  article  sold  is  that 
which  it  is  not  that  the  law  affects." 

But  in  People  y.  Marx,  09  N.  Y.  377,  62 
Am.  Rep.  34,  2  N.  E.  29,  reversing  35  Hun, 
528,  a  statute  prohibiting  not  the  manufac- 
ture or  sale  of  an  a^rticle  designed  as  an 
imitation  of  dairy  butter  or  cheese,  or  in- 
tended to  be  passed  off  as  such,  but  of  an  ar- 
ticle designed  to  take  the  place  of  dairy  but- 
ter or  cheese,  was  held  .void  chiefly  because 
it  was  construed  to  be  an  attempt  on  the 
part  of  the  legislature  to  drive  the  manufac- 
tured article  from  the  market,  for  the  bene- 
fit of  another  industry,  and  to  protect  those 
engaged  in  the  manufacture  of  dairy  prod- 
ucts against  the  competition  of  cheaper 
substances, 'capable  of  being  applied  to  the 
same  uses;  in  other  words,  that  the  object 
of  the  statute  was  to  prohibit  one  industry 
in  order  to  foster  another. 

Kind  or  quality  of  product. 

A  penal  ordinance  prohibiting  any  col- 
ored netting  or  other  material  which  has 
a  tendency  to  conceal  the  true  color  or 
quality  of  the  goods,  to  be  used  for  cover- 
ing any  box,  basket,  or  other  package  of 
fruit,  berries,  or  vegetables  of  any  kind, 
subjects  fruit  dealers  to  an  unjust  and  op- 
pressive discrimination.  Frost  y.  Chicago, 
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178  III.  250,  40  L.R.A.  667,  60  Am.  St  Rep. 
301,  52  N.  E.  869. 

In  State  y.  Fourcade,  46  La.  Ann.  717. 
40  Am.  St  Rep.  249,  13  So.  187,  a  rehear- 
ing was  refused.  The  defendant  was 
charged  with  having  violated  a  municipal 
ordinance  by  selling  watered  or  adulterated 
milk.  The  defendant  demurred  to  the  pend- 
ing municipal  prosecution  on  the  grounds, 
among  others,  that  the  city  ordinance  is  in 
conflict  with  the  Federal  Constitution,  14th 
Amendment,  §  1,  in  that  it  deprives  the  ac- 
cused, as  one  of  a  class  of  retail  milk  vend- 
ors, of  the  equal  protection  of  the  laws  of 
the  state;  that  it  singles  out  one  occupa- 
tion (milk  commerce)  and  submits  it  as  a 
class  to  a  special  mode  of  prosecution  be- 
fore a  recorder's  court,  without  the  benefit 
of  jury,  while,  upon  the  other  hand,  all 
other  classes  or  occupations  are  to  be  prose- 
cuted for.  a  state  offense  and  to  be  tried 
by  jury.  This  demurrer  was  OYerruled  by 
the  lower  court. 

And  in  Chicago  t.  Bowman  Dairy  Co. 
234  III.  294,  17  L.R.A.(N.S.)  684,  123  Am. 
St  Rep.  100,  84  N.  E.  913,  14  A.  k  E.  Ann. 
Cas.  700,  it  is  held  that  an  ordinance  im- 
posing a  penalty  on  all  who  sell  milk  or 
cream  in  glass  jars,  for  having  in  posses- 
sion, with  intent  to  use  them,  jars  of  less 
capacity  than  they  purport  to  contain,  is 
not  special  legislation,  although  it  does  not 
apply  to  all  milk  dealers,  or  to  all  per- 
sons who  vend  substances  in  liquid  form. 

So,  in  New  York  ex  rel.  Lieberman  y. 
Van  De  Carr,  199  U.  S.  552,  50  L.  ed.  305, 
26  Sup.  Ct.  Rep.  144,  affirming  175  N.  Y. 
440,  108  Am.  St  Rep.  781,  67  N.  E.  013, 
where  one  was  arrested  for  violating  that 
section  of  the  sanitary  code  of  New  York 
city  prohibiting  the  sale  of  milk  without  a 
permit  from  the  board  of  health,  it  was 
held  that  singling  out  the  milk  business  in 
the  city  of  New  York  as  a  proper  subject 
for  regulation  does  not  deny  the  equal  pro- 
tection of  the  laws,  where  all  milk  dealers 
in  the  city  are  equally  affected  by  such  regu- 
lation. 

A  statute  prescribing  a  penalty  for  sell- 
ing  upon  Sunday,  and  exempting  markets, 
or    dealers    in    provisions,    ice,    ice    cream, 
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671;  Renfro  v.  Loyd,  64  Ala.  94;  Camp- 
bell V.  Segan,  81  Ala.  259,  1  So.  714; 
People  V.  Wagner,  86  Mich.  694,  13  I1.R.A. 
286,  24  Am.  St.  Rep.  141,  49  N.  W.  609; 
Mobile  v!  Yuille,  3  Ala.  137,  36  Am.  Dec. 
441;  Chicago  v.  Bowman  Dairy  Co.  234 
111.  294,  17  L.R.A.(N.S.)  684,  123  Am. 
St.  Rep.  100,  84  N.  E.  913,  14  A.  k  E.  Ann. 
Cas.  700. 

The  net-w«ight  provision  is  not  class 
legislation,  and  its  classification  is  not 
arbitrary  and  unreasonable. 

Ozan  Lumber  Co.  v.  Union  County  Nat. 
Bank,  207  U.  S.  261,  62  L.  ed.  195,  28 
Sup.  Ct.  Rep.  89;  Heath  k  M.  Mfg.  Co.  ▼. 
Worst,  207  U.  S.  354,  52  L.  ed.  243,  28 
Sup.  Ct.  Rep.  114;  Mobile  County  ▼.  Kim- 
ball, 102  U.  S.  691,  26  L.  ed.  238. 


IjeCton,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  of  selling  a  mis- 
branded  pail  of  lard.  He  contends  that 
the  law  under  which  he  was  convicted 
(Comp.  Stat.  1909,  chap.  33;  Cobbey's 
Anno.  Stat.  1909,  §§  9818-9840),  known  as 
the  "pure  food  law,"  is  in  contravention  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  in  that  it  deprives  him 
of  his  property  and  of  liberty  without  due 
process  of  law,  and  denies  him  the  equal 
protection  of  the  laws.  It  is  also  con- 
tended that  the  package  sold  was  put  up 
by  a  retailer,  and  therefore  that  the  sale 
was  permitted  by  the  statute.  For  con- 
venience we  will  consider  the  latter  point 
first.     The  stipulation  of  facts  recites: 


milk,  etc.,  and  druggists,  hotels,  ice  dealers, 
etc.,  is  not  unconstitutional*  the  exemption 
not  being  in  favor  of  certain  articles  that 
others  are  inhibited  from  dealing  in,  but 
being  an  exemption  in  favor  of  certain 
articles  of  merchandise  as  common  neces- 
sities. Searcy  v.  State,  40  Tex.  Crim.  Rep. 
460,  50  S.  W.  699,  51  S.  W.  1119,  63  S.  W. 
344. 

In  State  r.  Smyth,  14  R.  I.  100,  61  Am. 
Rep.  344,  a  statute  fixing  the  standard  of 
milk  at  not  over  88  per  cent  water,  not  less 
than  12  per  cent  solids,  and  not  less  than 
2^  per  cent  milk  fats,  and  providing  that 
milk  not  of  that  standard  shall  be  deemed 
adulterated,  was  held  not  unconstitutional 
on  the  ground  that  it  was  unequal  and  par- 
tial in  its  operation,  and  discriminated  in 
favor  of  owners  of  cows  which  gave  rich, 
pure  milk,  and  against  owners  of  cows  giv- 
ing milk  of  inferior  quality,  enhancing  the 
viuue  of  the  former  at  the  expense  of  the 
latter. 

Extent  of  business. 

In  Pierce  v.  Aurora,  81  111.  App.  670,  it 
is  held  that  a  city  ordinance  requiring  a 
license  for  the  sale  of  milk  and  cream  in 
invalidated  in  ioto  by  a  proviso  that  it 
■hall  not  apply  to  "persons  who  own  not 
more  than  two  cows,  and  who  sell  milk 
therefrom  to  their,  neighbors  or  customers 
by  peddling  the  same  by  hand,"  because  it 
discriminates  between  persons  of  the  same 
class  who  arc  similarly  situated,  and  makes 
an  act  done  by  one  person  penal  which  is 
not  so  if  done  by  another  person,  and  it 
would  tend  to  create  a  monopoly  in  favor 
of  persons  keeping  two  cows,  shutting  out 
competition  on  the  part  of  those  owning  a 
greater  number  unless  they  obtained  a  li- 
cense, thus  probably  enhancing  the  price, 
to  the  detriment  of  consumers  and  the  bene- 
fit of  the  favored  class.  "If  the  proviso 
attempts  thus  to  discriminate,"  says  the 
court,  "or  if  such  is  its  intent,  purpose,  and 
effect,  then,  clearly,  it  must  be  field  invalid, 
because  the  law  is  well  settled  that  a 
municipal  corporation  has  no  power  to  pass 
an  ordinance  which  is  unreasonable,  oppres- 
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sive,  or  which  tends  to  create  a  monopoly, 
or  which  so  discriminates  in  favor  of,  or 
against,  any  particular  class,  as  to  make 
an  act  done  by  one  penal,  while  no  penalty 
is  imposed  for  the  same  act  done  by  an- 
other under  lilce  circumstances." 

To  the  same  effect  is  Gray  v.  Wilming- 
ton, 2  Marv.  (Del.)  257,  43  Atl.  94. 

Locality. 

In  holding  constitutional  a  municipal 
ordinance  which,  among  other  things,  pro- 
vides for  the  establishment  and  regulation 
of  markets  at  several  points  in  the  city  of 
Mobile,  and  prohibits  tlie  sale  of  fresli 
meats  at  retail  outside  of  these  markets  ex- 
cept by  tenants  of  the  market  stalls,  who 
are  permitted  to  hawk  about  the  streets 
after  "8  o'clock  a.  m.  of  the  day,"  it  is  said 
by  the  court  in  Ex  parte  Byrd,  84  Ala.  17, 
6  Am.  St.  Rep.  328,  4  So.  397:  "It  id 
not  our  purpose  to  inquire  into  the  validity 
of  the  clause  which  discriminates,  in  the 
matter  of  peddling  on  the  streets,  between 
tenants  of  stalls  and  those  who  are  not. 
If  this  does  vitiate  the  ordinance  to  any 
extent,  it  is  only  to  the  extent  of  avoiding 
this  exception,  or  giving  to  all  persons  the 
benefit  of  it,  and  allowing  others,  as  well 
as  lessees  of  stalls,  the  privilege  of  ped- 
dling about  the  streets." 

A  city  ordinance  prohibiting  private  mar- 
kets to  be  kept  within  a  radius  of  six 
squares  of  any  public  market  is  not  void 
as  creating  monopolies,  or  as  infringing  the 
equal  rights  of  individuals.  Lamarque  v. 
New  Orleans,  McGloin  (La.)  28. 

Transient  or  nonresident  dealers. 

In  Meyers  v.  Baker.  120  111.  567,  60  Am. 
Rep.  580,  12  N.  E.  79,  a  statute  imposing 
a  fine  on  any  person  who,  during  the  hold- 
ing of  a  camp  meeting,  shall  estaolish  with- 
in one  mile  of  the  place  of  such  meeting 
any  place  for  vending  provisions  or  refresh- 
ments, and  providing  that  any  one  having 
his  regular  place  of  business  within  such 
limits  is  not  required  to  suspend  business, 
is  held  not  void  as  in  restraint  of  trade,  or 
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"(4)  That  on  said  22d  day  of  Septem- 
ber, 1909,  said  defendants  sold  to  one  Har- 
riet S.  MacMurphy,  in  the  county  of  Lan- 
caster and  state  of  Nebraska,  for  use  in 
said  state  of  Nebraska,  one  pail  of  lard  in 
package  form,  said  package  not  having 
been  put  up  by  said  defendants,  and  said 
package  being  other  than  canned  corn,  and 
not  having  any  statement  printed  or  stated 
on  the  outside  of  said  package  of  the  net 
weight  or  measure  of  the  contents  thereof, 
exclusive  of  the  container.  Said  package 
contained  an  article  of  food,  to  wit,  lard." 

"(6)  The  principal  business  of  said  Ar- 
mour &  Company,  at  and  prior  to  said 
22d  day  of  September,  1909,  was  the 
slaughtering  of  cattle,  hogs,  and  sheep,  the 
dressing  of  the  meat  of  said  animals,  and 
the  production,  preparation,  sale,  and  mar- 
keting of  the  various  food  productions  de- 
rived from  the  slaughtering  of  said  ani- 
mals, among  which  is  lard,  one  of  the  prod- 
ucts derived  from  the  carcasses  of  hogs. 
Said  Armour  &  Company,  at  and  prior  to 
the  22d  day  of  September,  1909,  sold  the 
largest  part  of  the  output  of  each  of  its 
packing  houses  in  wholesale  quantities  and 
at  wholesale  trade,  but  at  all  of  said  times 
said  Armour  &  Company,  maintained  and 
operated,  at  its  packing  house  in  South 
Omaha,  Douglas  county,  Nebraska,  a  re- 
tail meat  market  at  which  it  sold  at  retail, 
direct  to  consumers,  lard  and  meat  prod- 
ucts. 

"(7)  The  package  or  pail  of  lard  above 
mentioned,  which  was  sold  by  these  defend- 
ants on  the  22d  of  September,  1909,  as 
above  stated,  was  put  up  by  said  Armour 
k  Company,  at  its  packing  house  in  South 
Omaha,  Nebraska,  and  was  sold  by  said 
Armour  k  Company,  to  these  defendants 
with  other  like  packages  in  wholesale  quan- 
tities and  as  a  part  of  the  wholesale  trade 
of  said  Armour  &  Company,  and  said  pack- 
age was  sold  by  these  defendants '  to  said 
Harriet  S.  MacMurphy  in  the  course  of 
their  regular  retail  trade,  and  as  a  retail 
sale.    • 


''(8)  Said  package  was  sold  by  these  de- 
fendants to  said  Harriet  S.  MacMurphy  not 
as  a  package  of  any  stated  or  given  weight 
or  measure,  but  simply  as  a  'pail  of  lard.' " 

Section  22,  chap.  33,  Comp.  Stat.  1909 
(Cobbey's  Anno.  Stat.  1909,  §  9839),  which 
is  the  provision  under  which  this  prosecu- 
tion was  brought,  provides:  "That  no  per- 
son shall,  within  this  state,  manufacture 
for  sale  therein,  or  have  in  its  possession 
with  intent  to  sell,  offer,  or  expose  for  sale, 
or  sell,  any  .  .  .  article  of  food  .  .  . 
which  is  adulterated  or  misbranded  within 
the  meaning  of  this  act."  Section  8  of 
the  same  act  (Cobbey's  Anno.  Stat.  1909, 
I  9825)  contains  a  very  long,  involved, 
verbose,  and  awkwardly  expressed  exposi- 
tion of  the  term  ''misbranded"  as  used  in 
the  act.  It  seems  to  have  for  its  foundation 
the  act  of  Congress  upon  the  same  sub- 
ject, but  has  a  number  of  variations  there- 
from. So  far  as  applies  to  the  question 
here,  and  omitting  the  portions  thereof 
which  do  not  refer  to  the  present  contro- 
versy, it  is  as  follows:  "That  for  the  pur- 
pose of  this  act  an  article  shall  also  be 
deemed  to  be  misbranded  .  .  .  Third. 
If  sold  for  use  in  Nebraska,  and  in  package 
form,  other  than  canned  corn,  if  every  such 
package,  as  branded  and  named  below,  does 
not  have  a  correct  statement  clearly  printed 
on  the  outside  of  the  main  label,  of  the 
contents  and  also  of  the  net  weight  or 
measure  of  the  contents,  exclusive  of  the 
container,  viz.,  all  dairy  products,  lard, 
cottolene,  .  .  .  Provided,  however,  that 
the  provision  shall  not  apply  to  packages 
put  up  by  the  retailer,  nor  to  packages  on 
hand  by  any  retailer  at  the  time  of  taking 
effect  of  this  act." 

The  argument  is  that,  since  Armour  k 
Company,  operate  a  retail  store  in  South 
Omaha,  and  are  "retailers"  in  respect  to 
the  traffic  therein,  though  wholesalers  and 
manufacturers  with  respect  to  the  prepara- 
tion, putting  up,  and  selling  to  defendant 
of  the  particular  package  sold  by  him,  they 
must  be  held  to  be  retailers  for  all  pur- 


as  creating  a  monopoly  and  making  dis- 
criminations. 

The  equal  protection  of  the  laws  is  not 
denied  to  persons  who  supply  milk  to  cities, 
towns,  and  villages  for  consumption  by  a 
statute  compelling  them  to  register  their 
herds  or  cattle  with  the  live  stock  sanitary 
board,  where  it  applies  to  all  persons  of 
that  class,  though  it  does  not  apply  to 
every  person  who  may  occasionally  sell  milk 
in  the  country.  State  v.  Broadbelt,  89  Md. 
565,  45  L.R.A.  433,  73  Am.  St.  Rep.  201, 
43  Atl.  771. 

A  municipal  ordinance  providing  for  in- 
spection of  milk  coming  from  outside  the 
city,  and  tuberculin  test,  and  certificate 
showing  that  cows  producing  the  milk  have 
been  tested  and  found  free  from  disease,  is 
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not  unconstitutional  because  it  singles  out 
milk  dealers  outside  of  the  city,  and  does 
not  apply  to  dealers  within  it,  where  the 
latter  are  under  the  supervision  of  the  com- 
missioner of  health.  Adams  v.  Milwaukee, 
144  Wis.  371,  —  L.R.A.(N.S.)— ,  129  N. 
W.  618. 

Rules  of  a  state  board  of  live  stock  com- 
missioners, providing  for  applying  a  tuber- 
culin test  to  all  cattle  which  are  brought 
into  the  state  for  dairy  or  breeding  pur- 
poses, but  exempting  all  other  kinds,  are 
invalid  as  producing  unwarranted  and  il- 
legal discrimination  between  different 
classes  of  cattle.  Pierce  v.  Dillingham,  203 
111.  148,  62  L.  R.  A,  888,  67  N.  E.  846. 
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poses,  under  §  251  of  the  Criminal  Code, 
because  a  penal  statute  may  not  be  ex- 
tended by  implication  beyond  its  express 
terms.  It  is  also  said:  'This  package 
was  put  up  by  Armour  k  Company,  Ar- 
mour k  Company,  is  shown  by  the  stipula- 
tion of  facts  to  be  a  retailer.  Consequent- 
ly, under  the  plain  import  of  the  words, 
and  eliminating  all  straining  after  the  sup- 
posed spirit,  the  act  does  not  apply  to  the 
package  in  question  in  this  case."  This 
argument  seems  to*  be  based  on  the  assump- 
tion that  a  corporation  or  person  can  act 
in  but  one  capacity,  or  engage  in  but  one 
business;  or  else  that  it  may,  chameleon- 
like, change  its  complexion  to  suit  the 
exigencies  of  the  occasion,  and  adopt  such 
a  description  of  itself  as  may  seem  best  to 
fit  the  emergency.  Could  it  be  contended 
that  an  ordinance  regulating  retail  dealers 
in  South  Omaha  could  not  operate  on  Ar- 
mour &  Company's  retail  store  because  one 
branch  of  their  business  being  wholesale, 
they  thereby  became  wholesalers?  or  that 
an  ordinance  governing  wholesalers  or 
manufacturers  could  not  apply  to  them  be- 
cause they  are  retailers?  With  the  putting 
up  or  selling  of  the  pail  of  lard.  Armour 
k  Company,  as  retailers  had  nothing  to  do. 
It  was  Armour  k  Company,  packers,  who 
put  up  the  lard  in  the  package,  and,  as  the 
stipulation  recites,  "it  was  sold  .  .  . 
as  a. part  of  the  wholesale  trade  of  said 
Armour  k  Company."  One  might  as  well 
say  that  one  having  the  right  to  sell  goods 
as  a  merchant  in  a  building,  in  the  ordi- 
nary course  of  business,  mivst  also  have 
the  right  to  sell  goods  as  a  peddler,  with- 
out license  or  restriction,  though  a  regu- 
lating ordinance  as  to  the  latter  calling 
was  in  force;  or  that  a  saloon  keeper  who 
sells  wine  made  from  grapes  grown  by  him- 
self (as  he  may  do  without  a  license  in 
this  state)  may  sell  all  kinds  of  intoxi- 
cating liquors  because  of  his  right  to  sell 
such  wine  as  a  producer. 

As  to  the  contention  that  the  act  vio- 
lates the  14th  Amendment:  One  of  the 
principal  objections  made  is  that  the  law 
deprives  defendant  of  the  equal  protection 
of  the  law  because  ''it  interposes  impedi- 
ments in  the  pursuits, of  one  person  which 
are  not  applied  to  the  same  pursuits  of 
others  under  like  circumstances;  and  it  at- 
tempts to  accomplish  this  under  the  mere 
guise  of  classification,  when  the  classifica- 
tion it  purely  arbitrary,  and  is  not  based 
on  any  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion." It  is  asked  why  should  a  statement 
of  the  weight  or  measure  be  required  upon 
a  pail  of  lard,  and  not  upon  a  can  of  oys- 
ters; or  upon  a  can  of  syrup,  and  not 
upon  a  can  of  salmon;  or  upon  a  can  of 
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peaches  or  cherries,  while  peai^  or  beans 
may  be  sold  unbranded?  In  answer  to 
this  it  may  be  said  that  it  was  within  the 
power  of  the  legislature  to  require  all  foods 
put  up  in  packages  to  bear  upon  the  pack* 
age  the  net  weight  or  measure  of  the  con* 
tents.  By  the  terms  of  the  act,  this  is  re- 
quired in  the  case  of  "all  dairy  products, 
lard,  cottolene,  or  any  other  article  used 
as  a  substitute  for  lard,  wheat  products, 
oat  products,  and  corn  products,  and  mix- 
tures, prepared  or  unprepared;  sugar,  syrup 
and  molasses,  tea,  coffee,  canned  and  dried 
fruit."  Comp.  Stat.  1909,  chap.  33,  §  8. 
It  is  possible  that  experience  taught  the 
legislature  that  the  opportunities  for  fraud 
or  deception  in  the  weight  or  measure  of 
the  articles  exhbraced  in  this  classification 
were  greater  than  in  the  case  of  other  prod- 
ucts, or  that  the  volume  of  trade  and  con- 
sumption of  these  articles  of  food  was  so 
much  greater  and  more  important  than 
that  of  other  articles  that  it  was  wise  to 
include  them  only.  It  is  possible,  nay  even 
probable,  that  there  are  many  other  arti- 
cles which  should  be  embraced  within  the 
provisions  of  the  act,  but,  does  the  mere 
fact  that  the  legislature  has  not  included 
all  that  it  might  include  vitiate  the  law  as 
respects  those  within  its  terms?  We  think 
not.  The  fact  that  the  legislature  did  not 
cover  all  articles  of  food  is  not  a  just 
ground  of  complaint.  As  well  say  that 
acts  governing  the  sale  of  intoxicating  li- 
quors are  invalid  because  all  other  intoxi- 
cating substances  are  not  included.  Legis- 
lation is  to  a  large  extent  an  evolutionary 
process,  and  legislatures  often  work  by 
piecemeal.  Not  infrequently  they  approach 
a  new  subject  of  legislation  in  a  timid 
and  halting  spirit,  and  it  often  takes  years 
and  many  sessions  to  frame  legislation 
covering  a  whole  subject.  A  good  example 
of  this  is  to  be  found  in  the  legislation  in 
this  state  with  respect  to  combinations  in 
restraint  of  trade.  State  v.  Omaha  Ele- 
vator Co.  75  Neb.  637,  106  N.  W.  979,  110 
N.  W.  874.  Mr.  Justice  Holmes  says  in 
Carroll  v.  Greenwich  Ins.  Co.  199  U.  S. 
401,  50  L.  ed.  246,  26  Sup.  Ct.  Rep.  66; 
"Again,  if  an  evil  is  specially  experienced 
in  a  particular  branch  of  business,  the  Con- 
stitution embodies  no  prohibition  of  laws 
confined  to  the  evil,  or  doctrinaire  require- 
ment that  they  should  be  couched  in  all- 
embracing  terms.  It  does  not  forbid  the 
cautious  advance,  step  by  step,  and  the  dis- 
trust of  generalities  which  sometimes  have 
been  the  weakness,  but  often  the  strength, 
of  English  legislation.  Otis  v.  Parker,  187 
U.  S.  606,  610,  611,  47  L.  ed.  323,  328,  23 
Sup.  Ct.  Rep.  168.  And  if  this  is  true, 
then,  in  view  of  the  possible  teachings  to  be 
drawn  from  a  practical  knowledge  of  the 
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business  concerned,  it  is  proper  that  courts 
should  be  very  cautious  in  condemning 
what  legislatures  have  approved/'  Heath 
k  M.  Mfg.  Co.  V.  Worst,  207  U.  S.  338,  42 
L.  ed.  236,  28  Sup.  Ct.  Rep.  114;  State  v. 
Moore,  104  N.  C.  714,  17  Am.  St.  Rep.  696, 
10  S.  E.  143. 

The  argument  as  to  the  wisdom  or  lack 
of  wisdom  in  failing  to  include  certain  oth- 
er classes  of  foods  is  one  which  might  prop- 
erly have  been  presented  to  the  legislature, 
but  is  not  one  which  appeals  to  the  court. 
The  classification  may  be,  to  some  extent, 
arbitrary  in  its  nature,  but  it  is  difficult 
to  draw  the  line,  and  ihere  may  have  been, 
and  no  doubt  were,  reasons  appealing  to 
the  legislative  mind  which  are  not  pre- 
sented here  and  are  not  apparent  to  us, 
but  which  may,  nevertheless,  exist.  The 
court  does  not  sit  to  review  the  wisdom  of 
legislative  acts.  Its  only  function  in  this 
respect  is  to  determine  whether  it  has  acted 
in  such  a  manner  as  to  violate  the  con- 
'  stitutional  provisions. 

It  is  said,  however,  that  the  most  vicious 
classification  in  the  act  is  that  which  un- 
dertakes to  discriminate  between  persons, 
and  which  makes  identically  the  same  act 
done  by  one  person  a  crime  which,  if  done 
by  another,  is  perfectly  innocent;  that  if  a 
retailer  may  purchase  lard  in  bulk  and  put 
it  up  in  pails  exactly  like  the  one  in  ques- 
tion in  this  case,  and  sell  it  without  any 
label  as  to  weight  or  measure,  he  has  com- 
mitted no  crime,  while  if  this  was  done 
by  a  manufacturer  or  wholesaler,  the  stat- 
ute makes  the  act  a  crime.  This  may  be 
true;  indeed,  under  the  act,  must  be  true; 
but  does  this  result  of  necessity  deprive 
either  the  retailer  or  the  wholesaler  of  the 
equal  protection  of  the  laws?  The  argu- 
ment made  is  that  classification  is  not  in 
it-clf  a  complete  protection  against  attack 
on  a  statute  which  attempts  to  discrimi- 
nate between  different  classes  of  persons, 
in  that  in  order  to  sustain  such  a  la\^, 
'*it  must  appear  that  the  interests  of  the 
public  generally,  as  distinguished  from 
those  of  a  class,  are  involved,  and  the  means 
must  be  reasonably  necessary  for  the  ac- 
complishment of  the  purpose  .  .  .  the 
act  .  .  .  must  have  a  direct  relation  as 
a  means  to  an  end,  and  the  end  itself  must 
1)6  appropriate  and  legitimate.  .  .  .  No 
impedin^.cnt  should  be  interposed  to  the 
pursuits  of  anyone  except  suck  as  are  ap- 
plied to  the  same  pursuits  by  others  under 
like  circumstances;  and  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition; 
.  .  .  it  must  appear  that  the  classifica- 
tion is  upon  some  reasonable  ground. — 
some  difTerence  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
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tion,  and  is  not  a  mere  arbitrary  selec- 
tion." 

Much  stress  is  laid  on  the  case  of  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431, 
and  the  case  of  Low  v.  Rees  Printing  Co. 
41  Neb.  127,  24  L.R.A.  702,  43  Am.  St. 
Rep.  670,  59  N.  W.  362,  and  a  number  of 
other  cases  of  undoubted  force  are  cited 
as  sustaining  these  principles.  We  have 
no  quarrel  with  the  principles.  The  dif- 
ficulty is  in  their  applit»ition.  Time  and 
necessary  limitations  to  the  length  of  this 
opinion  prevent  setting  forth  all  the  objec' 
tions  urged,  but  among  them  it  is  said  this 
is  "a  classification  not  based  on  the  kind 
of  article  sold,  not  based  on  any  theory 
that  there  may  be  greater  opportunities 
for  dheats  in  goods  sold  in  package  form 
than  in  sales  made  in  bulk,  or  on  the 
theory  that  there  is  greater  likelihood  of 
cheating  in  the  sale  of  one  kind  of  article 
than  in  another,  but  it  is  based  solely  and 
simply  on  a  mere  matter  of  personality. 
.  .  .  It  cannot  be  defended  on  the  the- 
ory of  the  public  interest,  because  the 
wholesaler  and  the  retailer  are  alike  free 
to  refuse  to  trade  when  and  with  whom 
they  will.  It  cannot  be  justified  on  the 
theory  of  corporate  regulation,  because  the 
wholesaler  may  be,  and  often  is,  a  natural 
person,  and  the  retailer  may  be,  and  often 
is,  a  corporation.  ...  It  puts  a  great- 
er burden  upon  one  man  than  on  another 
under  precisely  the  same  conditions.  It 
puts  impediments  in  the  way  of  one  that 
are  not  interposed  in  the  case  of  the  other. 
It  offends  flagrantly  a^inst  every  princi- 
ple of  equal  protection  of  the  law." 

These  are  grave  and  weighty  criticisms, 
but  we  are  more  impressed  by  other  con- 
siderations. In  our  view  the  act  is,  in  re- 
spect to  the  matter  involved,  practically 
a  police  regulation  governing  the  manufac- 
turing for  sale  in  this  state  and  the  selling 
of  certain  kinds  of  food  in  closed  packages 
put  up  by  the  wholesalers,  manufacturer!:, 
or  persons  other  than  retailers.  All  per- 
sons engaged  in  the  same  business — the 
manufacture  for*  sale  in  this  state  or  the 
selling  of  certain  food  products  in  package 
form  put  up  by  other  than  retailers — are 
treated  alike  by  the  statute.  The  fact  that 
packages  put  up  by  the  retailer  are  not  in- 
cluded in  this  regulation  we  think  is  not 
material.  It  is  very  probable  that  the  leg- 
islature /iscertained  that  by  far  the  greater 
quantity  of  food  products  put  up  in  closed 
packages  are  prepared  and  sold  by  whole- 
salers, and  that  the  comparatively  insig- 
nificant quantity  put  up  by  the  retailer, 
with  the  opportunities  for  inspection  and 
correction  afforded  by  the  nearness  of  his 
customer,    furnish    a    sufficient    ground    to 
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claBBify  and  discriminate.  Furthermore, 
it  is  a  matter  of  common  knowledge  that 
foods  are  seldom  put  up  in  closed  package 
form  by  retailers  (though  the  stipulation 
recites  that  lard  is  put  up  and  sold  by  re- 
tailers in  like  pails),  while  within  the  last 
few  years  there  has  been  an  immense  de- 
velopment (much  to  be  welcomed  upon  sani- 
tary grounds)  of  the  practice  of  putting 
up  foods  at  the  place  of  their  preparation 
or  manufacture  in  tightly  closed  or  sealed 
receptacles,  so  that  the  consumer  may  re- 
ceive the  eame  with  the  liability  of  contam- 
ination by  exposure  to  unclean  handling 
or  liability  of  infection  entirely  done  away 
with.  This  practice  has  grown  with  the  de- 
mand of  the  public  for  better  sanitary  con- 
ditions, and  has  been  met  by  the  enterpris- 
ing and  intelligent  manufacturer  by  in- 
genious methods  of  inclosing  various  arti- 
cles of  food  in  different  receptacles  best 
suited  for  the  purpose. 

The  principal  object  of  the  legislature 
was  to  protect  the  public  from  the  danger 
of  fraud  caused  by  the  absence  of  uniformi- 
ty in  the  amount  of  goods  placed  within 
the  respective  packages.  The  legislation 
is  of  the  same  nature  as  that  concerned 
with  the  prevention  of  fraud  by  the  regula- 
tion pf  weights  and  measures.  Mr.  Freund 
(Freund,  Pol.  Power,  §§  273,  274)  points 
out  that  statutes  not  infrequently  prescribe 
that  certain  forms  of  package  shall  contain 
a  fixed  amount  by  weight  and  measure;  that 
such  provisions  are  found  with  regard  to 
hay,  fish,  fruit,  hoops,  staves,  etc.,  and  that 
of  a  similar  nature  are  statutes  prescrib- 
ing the  manner  in  which  bread  shall  be 
sold,  the  measures  by  which  milk  shall  be 
sold,  and  other  provisions  of  like  character. 

The  protection  of  the  public  from  fraud  by 
requiring  the  net  weight  or  measure  of  the 
contents  of  closed  packages  to  be  marked 
upon  the  outside  thereof  is  clearly  within 
the  police  powers  of  the  state.  Where  the 
necessities  of  life  are  sold  to  a  large  extent 
in  package  form,  it  is  almost  as  necessary 
that  the  public  should  be  protected  against 
imposition  by  scrimping  the  contents  of  a 
package,  as  it  is  that  it  be  protected  against 
adulterated  goods,  or  deception  in  quality 
by  means  of  coloring,  or  against  false 
weights  or  measures.  The  fraction  of  an 
ounce  taken  from  the  contents  of  a  single 
package  may  wrong  a  single  consumer  but 
little,  but  where  hundreds  of  thousands 
of  packages  are  sent  out,  as  is  done  by  large 
concerns,  the  additional  profit  to  the  manu- 
facturer or  wholesaler  will  be  correspond- 
ingly great,  and  the  temptation  to  lower 
the  contents  may  be  too  much  to  be  with- 
stood. This  is  a  fraud  or  deception  against 
which  the  consumer  is  almost  incapable  of 
defending  himself,  but  one  which  the  leg- 
S4  L.R.A.(N.8.) 


islature,  acting  for  all  the  people,  may  fore- 
see and  guard  against.  We  think  there  is 
a  reasonable  difference  of  condition  between 
the  wholesaler  or  manufacturer  selling  such 
packages  of  food  and  the  retailer  who  puts 
up  the  packages  himself,  and  sells  them  to 
his  immediate  customers,  and  that  this  dif- 
ference furnishes  a  reasonable  basis  for 
classification.  If  in  such  cases  short  weight 
or  short  measure  is  used,  or  packages,  which 
by  artful  means  deceive  the  eye  as  to  their 
contents,  are  put  up,  the  ultimate  consum- 
er is  usually  far  removed  from  the  guilty 
manufacturer  or  wholesaler,  and  is  prac- 
tically without  a  remedy  under  the  prevail- 
ing methods  of  the  trade  in  this  country  at 
the  present  time,  while,  if  the  same  act 
were  perpetrated  by  the  retailer  from  whom 
he  purchases,  the  offender  is  within  his 
reach  and  several  methods  of  relief  from 
further  exaction  are  open  to  him. 

A  case  nearly  in  point  is  St.  John  y.  New 
York,  201  U.  S.  633,  60  L.  ed.  896,  26  Sup. 
Ct.  Rep.  554,  5  A.  at  £.  Ann.  Cas.  909,  in 
which  case  a  statute  of  the  state  of  New 
York  by  which  producing  and  unproducing 
venders  of  milk  were  classified  differently 
with  respect  to  the  sale  of  milk  was  con- 
sidered. It  was  argued  in  that  case,  as  in 
this,  that  the  act  of  selling  by  members  of 
one  class  was  permitted,  while  the  act  of 
selling  by  members  of  the  other  class  was 
prohibited  or  penalized.  Mr.  Justice  Mc- 
Kenna,  writing  the  opinion,  says:  "If 
we  could  look  no  farther  than  the  mere  act 
of  selling,  the  injustice  of  the  law  might  be 
demonstrated;  but  something  more  must  be 
considered.  Not  only  the  final  purpose  of 
the  law  must  be  considered,  but  the  means 
of  its  administration, — ^the  ways  it  may 
be  defeated.  Legislation,  to  be  practical 
and  efficient,  must  regard  thip  special  pur- 
pose as  well  as  the  ultimate  purpose.  The 
ultimate  purpose  is  ftiat  wholesome  milk 
shall  reach  the  consumer;  And  it  is 
the  conception  of  the  law  that  milk 
below  a  certain  strength  is  not  whole- 
some, but  a  difference  is  made  between 
milk  naturally  deficient  and  milk  made  so 
by  dilution.  It  is  not  for  us  to  say  that 
this  is  not  a  proper  difference,  and,  regard- 
ing it,  the  law  fixes  its  standard  by  milk  in 
the  condition  that  it  comes  from  the  herd. 
It  is  certain  that  if  milk  starts  pure  from 
the  producer,  it  will  reach  the  consumer 
pure,  if  not  tampered  with  on  the  way.  To 
prevent  such  tampering  the  law  is  framed 
and  its  penalties  adjusted.  As  the  standard 
established  can  be  proved  in  the  hands  of  a 
producing  vender,  he  is  exempt  from  the 
penalty;  as  it  certainly  cannot  be  proved 
in  the  hands  of  other  venders,  so  as  to  pre- 
vent evasions  of  the  law,  such  venders  are 
not  exempt.  In  the  one  case  the  source  of 
Tiiilk  can  be  known  and  the  tests  of  the 
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Btatute  applied;  In  the  other  case  this 
would  be  impossible,  except  in  few  instan- 
ces." See  also  American  Sugar  Ref.  Co.  v. 
Louisiana,  179  U.  S.  89,  45  L.  ed.  102,  21 
Sup.  Ct.  Rep.  43;  Reymann  Brewing  Co.  v. 
Brister,  179  U.  S.  446,  45  L.  ed.  269,  21 
Sup.  Ct.  Rep.  201 ;  Heath  &  M.  Mfg.  Go.  v. 
Worst,  207  U.  S.  338,  52  Ia  ed.  236,  28  Sup. 
Ct.  Rep.  114. 

It  was  held  in  Cox  v.  Texas,  202  U.  S. 
146,  50  L.  ed.  1099,  26  Sup.  Ct.  Rep.  671, 
that  liquor  sellers  were  not  denied  the  equal 
protection  of  the  laws  because  producers  or 
manufacturers  of  wines  were  exempted 
while  the  wines  were  in  their  hands,  from 
the  tax  imposed  upon  other  liquor  dealers, 
though  both  might  be  selling  the  same  kind 
of  wine.  The  main  argument  in  that  case, 
as  in  this,  was  based  upon  the  decision  in 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431, 
and  on  the  notion  that  the  statute  discrim- 
inated between  two  classes  of  persons. 

A  Georgia  statute  imposed  a  tax  upon 
certain  persons  hiring  men  to  labor  outside 
the  state,  but  not  upon  persons  engaged  in 
hiring  persons  to  work  within  the  state. 
This  was  held  in  Williams  v.  Fears,  179  U.. 
S.  270,  45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128, 
not  to  violate  the  14th  Amendment.  See 
also  Cook  v.  Marshall  County,  196  U.  S. 
261,  49  L.  ed.  471,  25  Sup.  Ct.  Rep.  233; 
Halter  v.  Nebraska,  205  U.  S.  34,  51  L.  ed. 
696,  27  Sup.  Ct.  Rep.  419,  10  A.  &  E.  Ann. 
Cas.  525;  State  v.  Moore,  104  N.  C.  714, 
17  Am.  St.  Rep.  696,  10  S.  E.  143. 

The  argument  in  St.  John  v.  New  York, 
supra,  is  that  the  classification  is  made  for 
the  purpose  of  aiding  in  the  efficient  ad- 
ministration and  enforcement  of  the  law, 
and  that  there  is  a  proper  and  justifiable 
distinction  between  the  two  classes  of  deal- 
ers, considering  the  purposes  of  the  law  and 
the  means  to  be  observed  to  effect  that  pur- 
pose. And  so  in  this  case,  the  purchaser 
deals  with  and  relies  upon  the  retailer.  If 
the  retailer  puts  up  packages  himself,  and 
there  is  fraud  in  the  quantity  or  weight, 
he  knows  that  he  is  committing  a  fraud 
and  is  wholly  responsible  for  it.  If,  on  the 
other  hand,  the  retailer  buys  packages 
from  the  wholesaler  which  he  supposes  to 
be  genuine  and  honest,  and  sells  as  he  buys, 
he  has  no  means  of  knowing  whether  he  is 
committing  a  fraud  or  not,  and  therefore 
packages  that,  as  such,  are  to  pass  from 
hand  to  hand,  should  be  branded,  so  that 
all  parties  dealing  with  them  may  know 
tiiat  they  are  not  guilty  of  fraud  in  so  do- 
ing. 

In  conclusion,  we  adopt  the  views  of  Mr. 
Justice  Holmes,  expressed  in  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  55  L.  ed. 
112,  31  Sup.  Ct.  Rep.  186:  "In  answering 
34  L.R.A.(N.S.) 


that  question  [whether  the  statute  violates 
the  14th  Amendment]  we  must  be  cautious 
about  pressing  the  broad  words  of  the  14th 
Amendment  to  a  drily  logical  extreme. 
Many  laws  which  it  would  be  vain  to  ask 
the  court  to  overthrow  could  be  shown,  eas- 
ily enough,  to  transgress  a  scholastic  inter- 
pretation of  one  or  another  of  the  great 
guaranties  in  the  Bill  of  Rights.  They 
more  or  less  limit  the  liberty  of  the  indi- 
vidual, or  they  diminish  property  to  a  cer- 
tain extent.  We  have  few  scientifically  cer- 
tain criteria  of  legislation,  and  as  it  often 
is  difiicult  to  mark  the  line  wheve  what  is 
called  the  police  power  of  the  states  is 
limited  by  the  Constitution  of  the  Unit- 
ed States,  judges  should  be  slow  to  read 
into  the  latter  a  noltimua  mutare  as 
against  the  law-making  power.  .  .  *.  It 
may  bs  said  in  a  general  way  that  the  po- 
lice power  extends  to  all  the  great  public 
needs.  Camfield  v.  United  States,  167  U. 
S.  618,  42  Jm  ed.  260,  17  Sup.  Ct.  Rep. 
864.  It  may  be  put  forth  in  aid  of  what 
is  sanctioned  by  usage,  or  held  by  the  pre- 
vailing morality  or  strong  and  preponderant 
opinion  to  be  greatly  and  immediately  nec- 
essary to  the  public  welfare." 

llie  statute  under  consideration  places 
all  persons  who  sell  packages  of  the  speci- 
fied products  put  up  by  other  than  retail- 
ers under  the  same  restrictions,  subject 
to  like  penalties  and  punishments,  so  that 
every  person  engaged  in  the  same  business 
is  equal  both  with  respect  to  burden  and 
with  respect  to  the  protection  of  the  law. 
This  being  the  case,  it  does  not  violate  any 
of  the  provisions  of  the  14th  Amendment. 
Powell  V.  Pennsylvania,  127  U.  S.'  678,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  h,  ed.  1145, 
5  Sup.  Ct.  Rep.  730;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110. 

The  case  was  submitted  to  the  district 
court  upon  a  stipulation  of  facts.  Where 
grave  questions  of  constitutional  law  are 
concerned,  involving  the  construction  of  the 
Constitution  of  the  state  or  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  we  are  reluctant  to  act  in  a  case 
where  the  facts  which  are  presented  to  us 
are  only  such  as  are  agreed  upon  by  coun- 
sel. It  has  been  our  experience  that  the 
real  facts  upon  which  the  determination  of 
a  case  depends  are  often  better  arrired  at 
by  the  process  of  examination  and  cross- 
examination  of  witnesses  than  by  stipula- 
tion. The  court  prefers  that  where  ques- 
tions of  fact  are  involved  in  cases  of  the 
importance  of  this,  thai  they  should  be  de- 
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termined  upon  the  testimony  of  witnesses 
rather  than  by  agreed  statements. 

The  judgment  of  the  District  Court  is 
affirmed, 

Fawoett  and  Rose,  JJ.,  not  sitting. 


rLLIXOIS  6UPKEMS  COURT. 

NETTIE   STICKEL 

V. 

RIVERVIEW  SHARPSHOOTERS' 
PARK  COMPANY,  Appt. 

(250  111.  452,  95  N.  E.  445.) 

Anmseiiient  —  responsibility  of  owner 
for  attractions  of  concessioner. 

1.  The  owner  of  an  amusement  park  who 
receives  a  percentage  of  the  receipts  of  con- 
cessioners as  compensation  for  the  conces- 
sions assumes  an  obligation  that  the  de- 
vices and  attractions  operated  by  them 
are  reasonably  safe  for  the  purposes  for 
which  the  public  is  invited  to  use  them. 

Trial  —  negligent  construction  of  con- 
cession in  amusement  park  —  ques- 
tion for  Jury. 

2.  The  jury  must  determine  whether  or 
not  providing  a  chute  beginning  18  feet 
from  the  ground  and  descending  at  an  an- 
gle of  35  to  40  degrees  as  the  only  exit 
from  a  building  of  a  concessioner  in  an 
amusement  park  is  such  negligence  as  to 
render  the  owner  of  the  park,  who  receives 
a  percentage  of  the  receipts  of  the  building 
as  compensation  for  the  concession^  liable 
for  an  injury  caused  by  its  use. 

(June  20,  1911.) 

A  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  Branch  Appellate  Court,  First 
District,  affirming  a  judgment  of  the  Su- 
perior Court  for  Cook  County  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ralph  M.  Shaw,  £dward  W. 
Kverltt,  and  John  C.  Slade,  with  Messrs. 
Winston,  Payne,  Strawn,  &  Shaw,  for 
appellant. 

Messrs.  James  Maher  and  John  T. 
Murray,  for  appellee: 

The  proprietors  of  public  expositions  or 
places  of  amusement  are  liable  for  injury 


to  their  patrons  through  defect  in  struc- 
tures or  apparatus  employed  by  themselves 
or  by  their  concessionaries  for  the  amuse- 
ment of  patrons,  where  they  receive  a  por- 
tion of  the  sums  paid  for  admission  to  such 
structures,  or  apparatus  and  have  general 
charge  of  the  grounds  in  which  the  exposi- 
tion is  contained. 

HoUis  V.  Kansas  City,  Missouri,  Retail 
Merchants'  Asso.  14  L.R.A.(N.S.)  284,  ft 
note,  205  Mo.  508,  103  S.  W.  32;  Thornton 
▼.  Maine  State  Agri.  Soc.  97  Me.  108,  94 
Am.  St.  Rep.  488,  53  Atl.  979;  Fox  v.  Buf- 
falo Park,  21  App.  Div.  321,  47  N.  Y.  Supp. 
788,  affirmed  in  163  N.  Y.  669,  67  N.  E. 
1109;  Barrett  v.  Lake  Ontario  Beach  Im- 
prov.  Co.  174  N.  Y.  310,  61  L.R.A.  829,  66 
N.  £.  968;  Richmond  &  M.  R.  Co.  v.  Moore, 
94  Va.  493,  37  L.R.A.  268,  27  S.  E.  70; 
Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co. 
170  Mass.  677,  40  L.R.A.  346,  64  Am,  St. 
Rep.  323,  49  N.  E.  913;  Sebeck  v.  Platt- 
deutsche  Volkfest  Verein,  64  N.  J.  L.  624, 
50  L.R.A.  199,  81  Am.  St.  Rep.  612,  40 
Atl.  631;  Roper  v.  Ulster  Ooimty  Agri*. 
Soc.  136  App.  Div.  97,  120  N.  Y.  Supp. 
644;  Higgins  v.  Franklin  County  Agri. 
Soc.  100  Me.  666,  3  L.R.A.(N.S.)  1132, 
62  Atl.  708;  Texas  State  Fair  v.  Brit- 
tain,  56  C.  C.  A.  499,  118  Fed.  713. 

If  an  owner  or  occupier  of  land,  either 
directly  or  by  implication,  induces  persons 
to  come  upon  his  premises,  he  thereby  as- 
sumes an  obligation  that  such  premises  are 
in  a  reasonably  safe  condition,  so  that  the 
persons  there  by  his  invitation  shall  not 
be  injured  by  them  or  in  their  use  for  the 
purpose  for  which  the  invitation  was  ex- 
tended. 

Hart  ▼.  Washington  Park  Club,  157  111. 
9,  29  L.R.A.  492,  48  Am.  St.  Rep.  298,  41 
N.   E.  620. 

Farmer,  J.,  delivered  the  opinion  of  the 
court: 

The  branch  appellate  court  for  the  first 
district  affirmed  a  judgment  of  the  superior 
court  of  Cook  county  against  appellant,  in 
favor  of  appellee,  for  $3,500  for  personal 
injuries,  and  said  branch  appellate  court 
granted  a  certificate  of  importance,  upon 
wl^ich  a  further  appeal  is  prosecuted  to 
this  court. 


Note.— The  general  subject  of  the  liabili- 
ty of  the  proprietor  of  a  place  of  amuse- 
ment for  injuries  to  patrons  is  treated  in 
the  notes  to  Williams  v.  Mineral  City  Park 
Asso.  1  L.R.A.(N.S.)  427;  Higgins  v.  Frank- 
lin County  Agri.  Soc.  3  L.R.A.(N.S.)  1132, 
and  Blakeley  v.  White  Star  Line,  19  L.R.A. 
(X.S.)  772;  Greene  v.  Seattle  Athletic 
Club,  32  T>.R.A.(N.S.)  713. 

As  to  liability  of  an  operator  of  scepic 
railroad  or  similar  device  to  passengers,  se^ 
^4  l..R.A.(N.S.) 


note  to  O'Callaghan  v.  Dellwood  Park  Co. 
26  L.R.A.(N.S.)  1064. 

The  specific  question  considered  in  Stick- 
el  V.  RiVERviEW  Shabpshootebs'  Pabk  Co. 
as  to  the  liability  of  one  conducting  an  ex- 
po.'ition,  for  injury  to  a  patron  through  the 
negligence  of  concessionary,  is  treated  in  the 
note  to  ITollis  v.  Kansas  Citv,  Missouri,  Re- 
tail Merchants'  Asso.  li  L.R.A.(N.S.)   2S4. 
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Appellant  is  a  corporation  maintaining 
and  operating  a  park,  within  which  are 
amusements  and  attrytions  of  various 
kinds.  The  park  is  inclosed,  and  an  admis- 
sion fee  of  10  cents  is  charged  for  each 
person  entering  it.  Inside  the  park  exhibi- 
tions and  attractions  are  maintained  and 
operated  by  persons  who  have  concessions 
from  appellant.  Additional  charges  are 
made  by  the  concessioners  for  visitors  to 
their  respective  attractions.  One  of  the 
attractions  in  the  park  was  operated  by 
Paul  W.  Cooper  and  William  Schmidt,  con- 
cessioners, and  was  known  as  Katzenjam- 
mer  Castle.  Visitors  to  this  attraction 
were  charged  10  cents  admission  fee,  and 
25  per  cent  of  the  admissions  were  paid 
to  appellant  for  the  concession.  June  7, 
1006,  appellee  and  slu,  escort  visited  the 
parky  purchased  tickets  for  entrance  into 
the  grounds,  and  afterwards  purchased 
tickets  for  admission  to  and  visited  Katzen- 
jammer  Castle.  After  passing  through  the 
building  and  ascending  a  stairway,  they 
came  to  a  place  provided  for  exit  from  the 
building,  which  was  by  means  of  a  slide 
or  chute  of  galvanized  iron  reaching  from 
the  upper  story  of  the  building  to  with- 
in 11  to  2^  feet  of  the  ground,  and  inclined 
at  an  angle  of  35  or  40  degrees.  Appel- 
lee objected  to  descending  by  means  of 
this  chute  or  slide,  and  asked  to  be  per- 
mitted to  pass  from  the  building  by  some 
other  way.  She  testified  an  attendant  told 
her  there  was  no  other  way,  and  took  hold 
of  her  and  pushed  her  on  the  chute  in  a 
sitting  position,  and  started  her  down. 
She  went  down  with  considerable  speed, 
breaking  her  leg  when  she  struck  the 
ground. 

At  the  close  of  appellee's  evidence,  and 
again  at  the  close  of  all  the  evidence,  ap- 
pellant moved  the  court  to  direct  the  jury 
to  find  it  not  guilty,  but  these  motions 
were  overruled,  and  the  case  was  submitted 
to  the  jury,  resulting  in  a  verdict  for  the 
appellee,  upon  which  the  court  rendered 
judgment. 

The  errors  relied  on  are  that  the  trial 
court  erred  in  not  directing  a  verdict  in 
favor  of  appellant,  in  not  allowing  a  mo- 
tion for  new  trial,  and  in  rendering  judg- 
ment on  the  verdict,  and  the  appellate 
court  erred  in  not  reversing  the  judgment 
for  said  errors. 

Appellant  contends  that  its  only  duty 
with  reference  to  the  building  where  the 
injury  occurred  was  to  use  ordinary  care 
to  keep  the  structures  and  devices  operated 
by  the  concessioners  in  a  reasonably  safe 
condition  for  the  purposes  for  which  they 
were  constructed,  and  that  it  cannot  be 
held  liable  for  the  negligence  of  its  con- 
cessioners or  their  employees  in  operating 
?4  ;,.R.A.(N.S,) 


the  structures  and  devices.  Some  of  the 
authorities  appear  to  make  a  distinction 
between  cases  like  the  one  before  us  and 
cases  where  the  owner  of  premises  turns 
them  over  to  an  independent  contractor, 
who  has  the  sole  right  to  hire  and  dis- 
charge servants.  In  those  cases  the  doc- 
trine of  respondeat  superior  does  not  apply 
to  the  owner,  but  in  amusement  places 
where  space  is  granted  for  conducting  at- 
tractions for  the  amusement  of  the  public 
and  for  which  an  admission  fee  is  charged 
by  the  concessioner  and  divided  with  the 
owner,  there  is  unanimity  of  authority  that 
the  owner  assumes  an  obligation  that  the 
devices  and  attractions  operated  by  the 
concessioners  are  reasonably  safe  for  the 
purposes  for  which  the  public  is  invited  to 
use  them.  While  there  are  some  decisions 
to  the  contrary,  the  greater  weight  of  au- 
thority is  that  the  owner  will  not  be  re- 
lieved from  responsibility  because  the  ex- 
hibition is  provided  and  conducted  by  the 
concessioner,  provided  it  is  of  a  character 
that  would  probably  cause  injury  unless  due 
precautions  are  taken  to  guard  against  it; 
and  this  duty  applies  not  to  construction 
alone,  but  to  management  and  operation 
where  the  device  is  of  a  character  likelv 
to  produce  injury  unless  due  care  is  ob- 
served in  its  operation.  Thornton  v. 
Maine  State  Agri.  Soc.  97  Me.  108,  94  Am. 
St.  Rep.  488,  53  Atl.  979;  Hollis  v.  Kansas 
City,  Missouri,  Retail  Merchants*  Asso.  205 
Mo.  508,  14  L.R,A.(N.S.)  284,  103  S.  W. 
32;  Richmond  &  M.  R.  Co.  v.  Moore,  94 
Va.  493,  37  L.R.A.  258,  27  S.  E.  70;  Thomp- 
son V.  Lowell,  L.  &  H.  Street  R.  Co.  170 
Mass.  577,  40  L.R.A.  345,  64  Am.  St.  Rep. 
323,  49  N.  E.  913;  Sebeck  v.  Plattdeutsche 
Volkfest  Verein,  64  N.  J.  L.  624,  50  L.R.A. 
199,  81  Am.  St.  Rep.  512,  40  Atl.  631; 
Higgins  V.  Franklin  County  Agri.  Soc.  100 
Me.  565,  3  L.R.A.(N.S.)  1132,  62  Atl.  708; 
Texas  State  Fair  v.  Brittain,  66  C.  C.  A. 
499,   118  Fed.   713. 

But,  independently  of  whether  appellant 
could  be  held  liable  for  the  negligent  con- 
duct and  management  of  the  Katzenjam- 
mer  Castle,  we  are  satisfied  that  the  evi- 
j  dence  is  such  as  to  warrant  submitting  to 
the  jury  whether  appellant  performed  its 
duty  to  use  due  and  reasonable  care  to  see 
tliat  the  attractions  used  by  its  concession* 
ers  were  reasonably  safe  for  the  purposes 
for  which  the  public  were  invited  to  use 
them.  To  see  the  attractions  of  Katzen- 
jammer  Cftstle  visitors  were  required  to  as- 
cend a  stairway,  go  through  dark,  narrow 
passages,  and  over  moving,  springing,  and 
suspended  floors.     Ip  the  ^Aik  Tifoms  and 
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passages  were  images  of  goblins,  heads  of 
ferocious  beasts  with  lighted  eyes,  and  oth- 
er hideous  and  fantastic  figures.  These 
and  noises  made  were  calculated  to  produce 
an  effect  upon  the  nerves  of  visitors.  The 
exit  provided  for  visitors  who  had  passed 
through  the  building  was  by  means  of  a 
chute  or  slide  of  galvanized  iron,  semi- 
cylindrical  in  shape,  and  wide  enough  for 
one  to  sit  in  and  slide  down.  The  upper 
end  of  the  chute  was  about  18  feet  from 
the  ground.  It  descended  at  an  angle  of 
35  or  40  degrees  to  within  11  to  2^  feet  of 
the  ground.  The  lower  end  of  it  inclined 
upward,  for  the  purpose  of  checking  the 
speed  of  the  person  sliding  down  it.  An 
attendant  was  employed  to  stand  at  the 
lower  end  of  the  chute  and  assist  persons 
sliding  down  it,  and  a  rubber  mat  about  3 
feet  square  was  placed  on  the  ground  at 
the  end  of  the  chute,  but  appellee  and  her 
escort  testified  there  was  no  person  at  the 
bottom  of  the  chute  when  she  was  in- 
jured, and  appellee  testified  she  saw  no  rub- 
ber mat.  Appellee  and  her  escort  testified 
appellee  objected  to  going  down  the  chute, 
but  an  attendant  told  her  there  was  no 
other  way  for  them  to  get  out.  Appellee 
asked  to  be  permitted  to  go  back  the  way 
she  came,  but  an  attendant  told  her  she 
could  not  do  so.  Appellee  testified  the  at- 
tendant took  hold  of  her,  put  her  in  the 
chute,  and  pushed  her  down.  When  she 
struck  the  bottom,  her  leg  was  broken. 

If,  as  contended  by  the  appellant,  the 
construction  and  maintenance  of  such  a 
device  as  tiie  only  exit  from  the  building 
cannot  be  said  to  be  negligence  yer  se, 
neither  can  it  be  said,  as  a  matter  of  law, 
that  it  was  not  negligence.  The  declara- 
tion charges  appellant  with  negligence  an 
permitting  the  means  of  exit  from  the 
building  to  be  and  remain  in  a  dangerous 
condition.  While,  so  far  as  the  proof  shows, 
the  chute  was  not  out  of  repair  and  was  in 
the  same  condition  as  when  first  construct- 
ed, whether  the  construction  and  mainte- 
nance of  that  kind  of  an  exit  was  negli- 
gence was  a  question  of  fact  proper,  under 
the  declaration,  to  be  submitted  to  a  jury 
for  determination.  Whether  the  appellee 
was  guilty  of  contributory  negligence  was 
also  a  question  of  fact  properly  submitted 
to  the  jury.  The  judgment  of  the  appellate 
court  upon  this  question  of  fact  is  conclu- 
sive upon  this  court. 

The  court  gave  nineteen  instructions  at 
the  request  of  appellant,  and  we  do  not 
think  it  was  prejudiced  by  the  refusal  by 
the  court  of  any  of  the  instructions  asked 
by  it. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 
34  L.R.A.(N.S.) 


OKLAHOMA  SUPREME  COURT. 

GULP    PIPE    LINE    COMPANY,   Plff.   in 

Err., 

V. 

A.  M.  VANDERBERG. 

(—  Okla.  — ,  115  Pac.  782.) 

Writ  —  service  on  foreign  corporation 
—  foreman. 

1.  The  service  of  summons  upon  a  fore- 
man of  a  pipe  line  company,  a  foreign  cor- 
poration, is  unauthorized  by  the  statute, 
and  is  void. 

Same  —  appearance  —  waiver. 

2.  A  defendant  in  an  action  in  a  justice 
court,  upon  whom  a  defective  service  of 
process  has  been  made,  although  he  appears 
specially  for  the  purpose  of  challenging  the 
service  and  the  court's  jurisdiction  of  his 
person,  and  thereafter,  without  waiving  his 
special  appearance,  proceeds  to  the  trial  up- 
on the  merits,  if  he  appeals  from  a  judg- 
ment of  the  justice  court  against  him  to 
the  county  court,  where  a  trial  de  novo  up- 
on questions  of  both  law  and  fact  must  be 
had,-  by  taking  the  appeal,  he  waives  all 
irregularities  in  the  issuance  and  service  at 
summons  in  the  justice  court;  and  he  can- 
not thereafter  be  heard  to  question  the 
same,  or  to  deny  the  appellate  court's  juris- 
diction of  his  person. 

(May  9,  1911.) 

Headnotes  by  Hayes,  J. 

Note.  ^  Jl' aiver  of  failure  to  serve ,  or 
defects  in  service  of,  process,  by  an 
appeal  from  justice's  court  to  courts 
where  trial  must  he  de  novo. 

Cases  are  not  included  where  the  particu- 
lar point  of  the  decision  is  that  the  ob- 
jection was  waived  before  the  justice. 

For  cases  on  the  right  to  appeal  from 
void  judgment,  decree,  or  order,  see  the  note 
to  Fleeman  v.  Chicago,  R.  I.  &  P.  R.  Co. 
33  L.R.A.(N.S.)   733. 

The  theory  of  appeals  from  justices' 
courts,  as  involving  a  trial  de  no'vOf  does 
not,  in  general,  permit  any  attack  in  the  ap- 
pellate court  on  the  jurisdiction  of  the 
justice's  court  over  the  person.  There  are 
but  few  states  where  defects  in  jurisdic- 
tion over  the  person  in  justices'  courts  may 
be  taken  up  *'on  error.**  In  general,  there 
seems  to  be  no  relief  except  possibly  by 
certiorari;  indeed,  it  is  suggested  in  one 
case  that  it  is  of  small  moment  whether 
a  person  is  served  with  process,  inasmuch 
as  he  can  appeal  to  the  appellate  court  and 
have  a  trial  there. 

General  rule. 

The  decision  in  Gui*F  Pipe  Line  Co.  v. 
Vanderberq  follows  the  general  rule  that 
an  appeal  from  a  judgment  of  a  court  of 
a  justice  of  the  peace  to  a  court  where  the 
trial  must  be  de  novo  waives  any  objection 
to  the  jurisdiction  of  the  person  by  reason 
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1?RR0R  to  the  County  Court  for  Choc- 
j  taw  County  to  review  a  judgment  en- 
tered upon  an  appeal  from  a  judgment  of 
a  justice's  court  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

Statement  by  Hayes,  J.: 

This  action  was  originally  instituted  on 
the  20th  day  of  April,  1908,  by  defendant 
in  error,  in  a  justice  court  of  Choctaw 
county,  to  recover  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  certain 
negligent  acts  of  plaintiff  in  error,  a  for- 
eign corporation.  A  summons  was  issued 
and  served  upon  plaintiff  in  error's  fore- 
man.    Thereupon  defendant  entered  a  spe- 


cial appearance  in  the  justice  court,  and 
moved  to  quash  and  set  aside  the  service  of 
the  summons  and  the  constable's  return 
thereof.  Its  motion  was  overruled  by  the 
court,  and  the  cause,  after  answer  or  plain- 
tiff  in  error,  proceeded  to  trial,  which  re- 
sulted in  a  judgment  in  favor  of  defend- 
ant in  error,  from  which  an  appeal  was 
taken  by  plaintiff  in  error  to  the  county 
court.  In  the  county  court  plaintiff  in 
error  filed  a  motion  to  strike  from  the 
files  the  papers  in  the  cause,  and  to  dis- 
miss the  action,  for  the  reason  that  the 
court  was  without  jurisdiction  of  its  per- 
son. This  motion  was  by  the  court  sus- 
tained, but  thereafter  a  motion  of  defend- 
ant in  error  to  set  aside  the  judgment  of 
dismissal  and  reinstate  the  cause  was  grant- 


of  defects  in  the  process  or  its  service.  Kan- 
sas City,  S.  &  M.  R.  Co.  v.  Summers,  45 
Ark.  295;  Deitz  v.  Central,  1  Colo.  323; 
Wyatt  V.  Freeman,  4  Colo.  14;  Colorado  C. 
R.  Co.  V.  Caldwell,  11  Colo.  546,  19  Pac. 
542;  Union  Pacific  D.  &  G.  R.  Co.  v.  Per- 
kins, 7  Colo.  App.  184,  42  Pac.  1047 ;  Paul  v. 
Rooks,  16  Colo.  App.  44,  63  Pac.  711;  Swing- 
ley  V.  Haynes,  22  III.  214;  Alton  v.  Kirsch, 
68  111.  261;  Eckels  v.  Wolf,  55  111.  App. 
310;  Parker  v.  Raphael,  64  111.  App.  299; 
Waterbury  v.  Hobbs,  84  111.  App.  37;  Gage 
V.  Maryatt,  9  Mont.  265,  23  Pac.  337;  Sil- 
ley  V.  Burt,  21  Pa.  Super.  Ct.  618;  Perry 
V.  McKinzie,  4  Tex.  154;  Perry  v.  Rohde, 
20  Tex.  729;  Sheldon  v.  San  Antonio,  25 
Tex.  Supp.  178;  Chesapeake  &  O.  R.  Co. 
V.  Wright,  50  W.  Va.  653,  41  S.  E.  147; 
Lowe  V.  Stringham,  14  Wis.  222. 

In  Charles  v.  Amos,  10  Colo.  272,  15  Pac. 
417,  where  the  defendant  in  a  garnish- 
ment suit,  who  was  not  served  with  process, 
did  not  appear  in  the  court  below,  but 
appealed  to  the  county  court,  and  there 
moved  to  dismiss  the  appeal  and  for  a  non- 
suit, the  court  said:  "In  Wyatt  v.  Free- 
man, 4  Colo.  14,  it  is  held  that,  by  filing 
his  appeal  bond  in  the  appellate  court,  ap- 
pellant enters  his  appearance  therein,  and 
cite  with  approval  Swingley  v.  Haynes,  22 
111.  216,  and  Ohio  &  M.  R.  Co.  v.  McCut- 
chin,  27  111.  11,  in  which  cases  it  is  held 
that,  though  the  justice  had  no  jurisdic- 
tion of  the  person  of  the  appellant,  by 
appealing  ana  filing  his  appeal  bond  he 
brings  himself  within  the  jurisdiction  of 
the  appellate  court.  The  Illinois  statute 
which  these  cases  construe  is  substantially, 
in  terms  and  meaning,  identical  with  §§ 
64  and  65  of  our  justice  and  constable  act." 

Where  the  defendant  appealed  to  the  cir- 
cuit court,  and  there  filed  a  plea  in  abate- 
ment, and  moved  to  dismiss  the  action,  the 
supreme  court,  in  affirming  a  judgment  of 
the  circuit  court  against  him,  seemed  to  con 
sider  it  a  matter  of  small  moment  whether 
a  person  was  served  with  process,  inasmuch 
as  he  could  appeal  to  the  circuit  court  and 
have  a  trial  there.  Ohio  &  M.  R.  Co.  v. 
McCutchin,  27  111.  9. 

W^here  it  was  claimed  before  the  jus- 
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tice  that  there  was  a  defect  in  the  service 
of  the  summons,  it  was  held  that  the  ap- 
peal waived  the  objection,  although  the 
motion  was  renewed  in  the  circuit  court. 
Willerton  v.  Shoemaker,  60  111.  App.  126. 

In  Haas  v.  Lees,  18  Kan.  449,  it  was  held 
that  the  presenting  and  having  filed  and 
approved  a  bond  on  appeal  to  the  district 
court  is  a  submission  to  its  jurisdiction 
over  the  person,  though  the  only  appear- 
ance before   the   justice  was   special. 

Under  the  Mississippi  statutes,  an  ap- 
pearance before  a  justice  of  the  peace  to 
object  to  the  jurisdiction  over  the  person, 
or  an  appeal  from  the  decision  of  the  jus- 
tice of  the  peace,  confers  jurisdiction  of 
the  person  upon  the  appellate  court;  that  is 
to  say,  in  both  cases.  Illinois  C.  R.  Co.  v. 
Swanson,  92  Miss.  485,  46  So.  83. 

In  Bowell  v.  Gould,  T30  Pa.  434,  18  Atl. 
621,  where  the  transcript  showed  that  both 
parties  against  whom  the  judgment  be- 
low was  rendered  appealed  to  the  common 
pleas,  it  was  held  tnat  if  the  transcript 
was  wrong  in  that  respect,  the  party  com- 
plaining should  have  obtained  certiorari  to 
review  it. 

In  Donaghy  v.  McCorkle,  118  Tenn.  73,  98 
S.  W.  1060,  where  the  circuit  court  denied 
the  defendants'  motion  to  dismiss  their  own 
appeal,  during  the  charge  to  the  jury,  and 
entered  judgment  against  them,  the  su- 
preme court,  on  their  objection  that  they 
had  never  been  served,  said:  "They  not 
only  appeared  in  the  cause  by  appealing 
from  the  judgment  of  the  justice  of  the 
peace,  and  signing  the  appeal  bond,  and 
taking  the  benefit  of  several  continuances 
by  consent,  shown  upon  the  record,  but. 
in  addition  to  all  this,  they  made  the 
motion  to  dismiss  their  appeal."  (It  was 
held,  however,  that  this  last  motion  should 
have  been  granted.) 

In  Texas,  where  it  seems  that  the  method 
of  obtaining  a  trial  de  novo  is  by  cer- 
tiorari, it  is  error  for  the  county  court, 
in  a  case  brought  there  by  certiorari  after 
judgment  in  a  justice's  court,  to  sustain 
the  objection  that,  after  the  service  of  the 
justice's  process,  the  petition  was  amended 
so  as  to  raise  a  new  cause  of  action,  but 
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ed,  and  the  cause  was  continued  for  service, 
whereupon  summons  waa  issued  and  served 
upon  plaintiff  in  error's  duly  designated 
agent  for  service.  Plaintiff  in  error  re- 
newed its  motion  to  quash  the  proceedings 
in  tne  county  court,  and  strike  from  the 
files  thereof  the  papers  in  the  cause,  and 
to  dismiss  the  action.  Its  motion  was  by 
that  court  overruled,  and  a  trial  of  the 
cause  again  resulted  in  judgment  in  favor 
of  the  defendant  in  error.  To  reverse  that 
judgment,  this  proceeding  is  prosecuted. 

Mr.  Thomas  C.  Humphry,  for  plaintiff 
in  error: 

The  plaintiff  in  error,  being  a  foreign 
corporation,  and  having  a  designated  agent, 
the  service  should  have  been  upon  him. 


Bes  Line  Constr.  Co.  v.  Schmidt,  16 
Okla.  429, -86  Pac.  711;  Union  Guaranty  & 
T.  Co.  v.  Craddock,  59  Ark.  593,  28  S.  W. 
424;  Nicholson  v.  Midland  Sav.  &  L.  Co. 
21  Okla.  598,  96  Pac.  747;  State  L.  Ins. 
Co.  V.  Oklahoma  City  Nat.  Bank,  21  Okla. 
823,  97   Pac.  576. 

Service  was  not  waived  by  special  ap- 
pearance and   appeal  by   defendant. 

Jones  V.  Chicago  Bldg.  &  Mfg.  Co.  10 
Okla.  628,  64  Pac.  7 ;  Chicago  Bldg.  &  Mfg. 
Co.  V.  Pe\v'thers,  10  Okla.  724,  63  Pac. 
964;  Harkness  v.  Hyde,  98  U.  S.  476,  25 
L.  ed.  237;  Southern  P.  Co.  v.  Denton, 
146  U.  S.  202,  36  L.  ed.  943,  13  Sup.  Ct. 
Rep.  44. 

Tlie  jurisdiction  of  the  county  court  was 
appellate,  and  not  original,  and  if  the  jus- 


no  new  process  was  issued,  as  the  matter 
cannot  be  raised  in  the  county  court.  Nix- 
on V.  Padgett,  23  Tex.  Civ.  App.  689,  57 
S.  W.  854. 

So,  it  was  held  to  be  error  for  the  coun- 
ty court  to  dismiss  a  case  brought  to  it 
from  a  justice's  court  on  a  supersedeas 
bond,  although,  in  the  justice's  court,  two 
persons,  served  as  agents  of  the  defendant, 
made  affidavit  that  they  were  not  such 
agents.  Hairston  v.  Southern  P.  R.  Co. 
—  Tex.  Civ.  App.  — ,  94  S.  W.  1078,  where 
the  court  said:  "Tlie  county  court,  in 
such  a  case,  has  no  right  to  inquire  into 
the  character  of  service  in  the  justice  court. 
Whether  there  was  defective  service  or  want 
of  service  is  immaterial,  as  the  case  has 
to  be  tried  de  novo."  The  court  stated  fur- 
ther that  the  fact  that  a  party  is  not  en- 
titled to  an  injunction,  against  a  judgment 
entered  against  him  without  service,  where 
he  has  notice  in  time  to  appeal,  "shows, 
we  think,  the  courts  consider  that,  as  he 
has  a  right  of  trial  de  now>  in  the  county 
court,  he  is  not  entitled  to  equitable  relief 
by  injunction,  and  if  entitled  to  relief,  he 
would  get  it  by  a  trial  on  the  merits  in 
the  county  court." 

This  case  is  cited  in  Irwin  v.  Davenport, 
84  Tex.  512,  19  S.  W.  692;  but  it  would 
seem  that  there  the  irregularity  pertained 
rather  to  the  subject-matter. 
.  In  White  v.  Johnson,  5  Tex.  Civ.  App. 
480,  24  S.  W.  568,  it  was  held  that  a  motion 
for  the  first  time  in  the  county  court  to 
quash  the  citation  issued  by  the  justice  of 
peace  comes  too  late. 

In  Johnson  v.  MacCoy,  32  W.  Va.  552,  9 
S.  E.  887,  where  the  defendant  defaulted 
before  the  justice,  and  appealed,  and  in  the 
circuit  court  moved  to  quash  the  return  ol 
the  service  upon  him  of  the  summons,  as 
served  by  a .  private  person,  the  supreme 
court  declined  to  permit  him  to  raise  the 
question  on  an  appeal  to  them,  under  the 
circumstances,  as  the  theory  of  i>roceed- 
ings  before  justices  of  the  peace  is  that 
they  are  intended  to  be  liberal,  and  he  suf- 
fered no  injury. 

Where,  after  judgment  by  default,  de- 
fendant appeared  and  moved  the  justice 
34  L.R.A.(N.S.) 


to  open  the  default  and  grant  him  a  new 
trial,  on  the  ground  that  the  return  to 
the  summons  was  defective,  and  this  being 
denied,  he  appealed  to  the  circuit  courC 
and  moved  successfully  to  quash  the  sum- 
mons for  errors  appearing  on  the  face  there- 
of, and  to  dismiss  the  action,  the  supreme 
courts  in  reversing  the'  decision  of  the  cir- 
cuit court,  seems  to  have  taken  the  gen- 
eral view  that  the  appeal  constituted  a  gen- 
eral appearance,  irrespective  of  other  mat- 
ters.    Thorn  v.  Thorn,  47   W.   Va.  4. 

In  Barnum  v.  Fitzpatrick,  11  Wis.  8], 
the  court  said:  "Where  a  defendant  takes 
an  appeal,  we  do  not  think  it  unreasonable 
to  say  that  he  should  not  afterwards  be 
allowed  to  object  to  the  service  of  the  pro- 
cess issued  by  the  justice." 

— defects  in  time. 

The  rule  applies  to  defects  in  the  time 
of  service  or  of  the  return.  Deitz  v.  Cen- 
tral, 1  Colo.  323;  Bines  v.  Proctor,  6  111. 
174;  Waterbury  v.  Ilobbs,  84  III.  App.  37. 

— defaults. 

That  the  defendant  defaults  or  does  not 
appear  before  the  justice  does  not  inter- 
fere with  the  rule.  Kansas  City,  S.  &  M. 
R.  Co.  V.  Summers,  45  Ark.  295;  Wyatt  v. 
Freeman,  4  Colo.  14;  Charles  v.  Amos,  10 
Colo.  272,  15  Pac.  417 ;  Swinglcy  v.  Haynes, 

22  111.  214;  Gage  v.  Maryatt,  9  Mont.  265, 

23  Pac.  337;  Perry  v.  Rohde,  20  Tex.  729; 
Johnson  v.  MacCoy,  32  W.  Va.  552,  9  S. 
E.  887;  Barnum  v.  Fitzpatrick^  11  Wis. 
81   {aemble). 

In  Bines  v.  Proctor,  supra,  it  does  not 
appear  what  course  the  defendants  took 
before  the  justice,  the  court,  in  holding 
that  the  appeal  waived  all  irregularities 
in  the  service  of  process,  or  even  want  of 
process,  said,  referring  to  the  statute:  "By 
it  the  appellant  i§  prevented  from  excepting 
in  the  circuit  court  to  any  proceedings  be- 
fore the  justice,  except  such  as  are  not 
only  wholly  without  authority  of  law,  but 
also,  had  without  notice  to,  or  the  knowl- 
edge and  consent  of,  the  defendant;"  the 
court  holding  tliat  if  the  defendant  had  not 
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tiee's  court  had  uo  jurisdiction,  the  county 
court  had  none  on  appeal. 

Wells,  Jurisdiction  of  Courts,  p.  46,  ^ 
66;  2  Cyc.  Law  &  Proc.  p.  537;  Royston's 
Appeal,  63  Wis.  612,  11  N.  W.  36;  Tim- 
mins  V.  Bonner,  58  Tex,  664. 

Mr.  J.  L.  Dickson  for  defendant  in  error. 

Messrs.  Charles  B.  Ames  and  William 
C.  Scarrltty  amid  curioe. 

Hayes,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  assignments  of  error  neces- 
sary to  be  considered  are  those  that  chal- 
lenge the  jurisdiction  of  the  justice  court 
and  of  the  county  court  of  the  person  of 
plaintiff  in  error. 

Section   1227   of  Wilson's  Rev.  k  Anno. 


Statutes  provides  that  a  foreign  corpora- 
tion doing  business  in  the  state  shall  ap- 
point an  agent,  who  shall  Reside  at  some 
accessible  point  in  the  state,  in  the  county 
where  the .  principal  business  of  the  cor- 
poration is  carried  on,  or  at  some  place  in 
the  state,  if  the  corporation  has  no  place 
of  business,  who  shall  be  authorized  to  ac- 
cept service  of  process,  and  on  whom  service 
of  process  may  be  had  in  any  action  in 
which  the  corporation  may  be  a  party. 
In  Bes  Line  Constr.  Co.  v.  Schmidt,  16 
Okla.  429,  85  Pac.  711,  it  was  held  that, 
where  a  foreign  corporation  other  than  a 
railroad  or  stage  company  has  complied 
with  the  provisions  of  the  foregoing  statute 
by  appointing  an  agent  in  the  state  tor 
service  of  process,  service  of  process  must 


known  anything  at  all  about  the  suit  be- 
fore the  justice  until  it  was  concluded,  then 
he  might  raise  a  motion  in  abatement  in 
the  circuit  court,  but  not  otherwise. 

;  — special  appearance. 

That  the  appearance  was  only  special  in 
both  courts  does  not  alter  the  case.  School 
Dist.  No.  38  V.  Waters,  20  Colo.  App.  106, 
77  Pac.  266. 

So,  where,  on  an  appeal  after  default, 
the  only  appearance  in  the  appellate  court 
was  in  moving  to  dismiss  and  quash  the 
service,  the  court  referred  to  the  fact  that 
the  appeal  bond  was  conditioned  that  the 
appellant  would  prosecute  its  appeal  to  ef- 
fect, and  pay  any  judgment  that  might  be 
rendered  against  it  in  such  appeal.  Bal- 
timore &  0.  R.  Co.  y.  Tess,  2  Ind.  App.  607, 
28  N.  E.  721. 

I  With  other  grounds. 

In  a  number  of  cases  the  admission  of 
jurisdiction  was  laid  not  only  on  the  appeal, 
but  also  on  other  grounds.  Paul  v.  Rooks, 
16  Colo.  App.  44,  63  Pac.  711;  Chesapeake 
A  O.  R.  Co.  v.  Wright,  50  W.  Va.  663,  41 
S.  E.  147;  Colorado  C.  R.  Co.  v.  Caldwell, 

II  Colo.  546,  19  Pac.  642  (moving  for  a 
nonsuit  after  plaintiff's  evidence)  ;  Wasson 
v.  Cone,  86  III.  46  (general  appearance  be- 
fore the  justice) ;  Silley  v.  Burt,  21  Pa. 
Super.  Ct.  618  (pleading  and  proceeding 
to  trial  on  the  merits  in  the  appellate 
court). 

Where  the  claimed  lack  of  jurisdiction 
over  the  defendant  was  due  to  the  fact  that 
he  resided  in  another  township,  and  the 
defendant  defaulted,  but  appealed,  and  in  the 
appellate  court  joined  the  other  party  in 
waiving  a  jury,  and  cross-examined  the  oth- 
er party's  witnesses,  it  was  held  that  this 
was  equivalent  to  a  general  appearance,  al- 
though, orally,  before  the  witnesses  were 
called,  he  gave  notice  that  he  would  ob- 
ject to  the  jurisdiction.  Flannery  v.  Train- 
or,  13  Colo.  App.  290,  67  Pac.  189. 

In  Talbott  v.  Collier,  102  Ga.  650,  28  S. 
E.  225,  it  was  held  that  "the  entry  of  an 
appeal  from  a  judgment  rendered  in  a  jus- 
34  L.R.A.(N.S.) 


tiee's  court,  and  the  subsequent  trial  of 
the  case  upon  its  merits,  without  objection 
to  the  suiOticiency  of  the  service,  amount  to 
a  waiver  of  service  in  the  first  instance." 

In  Drake  v.  Atchison,  4  G.  Greene,  297, 
where  the  defendant  appealed  to  the  district 
court,  and  submitted  to  a  trial  by  jury,  and 
asked  a  verdict,  but,  before  judgment,  moved  < 
to  dismiss,  and  the  court  granted  the  motion, 
the  supreme  court,  in  reversing  this  de- 
cision, said:  "The  appearance  of  the  de- 
fendant in  the  district  court,  and  proceed- 
ing to  trial  on  the  merits  without  objec- 
tion, cured  every  conceivable  objection  to 
the  jurisdiction  of  the  court  over  the  per- 
son of  the  defendant.  Tlie  justice  had  ju- 
risdiction over  the  subject-matter  and  the 
process,  and  the  defendant  voluntarily  sub- 
jected himself  to  the  jurisdiction  of  the 
district  court,  and  if  he  ever  had  any  cause 
to  complain,  he  comes  too  late  after  the 
verdict  of  the  jury  against  him." 

In  Ovid  TVp.  v.  Haire,  133  Mich.  353, 
94  N.  W.  1060,  where  the  defendant  ap- 
peared before  the  justice,  and  objected  to 
the  jurisdiction  on  account  of  a  defect  in 
the  summons,  and,  on  his  objection  bein^ 
overruled,  took  no  further  part  in  the  trial 
before  the  justice,  but  took  both  a  special 
and  a  general  appeal  to  the  circuit  court, 
and  the  special  appeal  being  overruled,  he 
then  entered  a  plea  of  the  general  issue,  it 
was  held  that  the  entry  of  the  plea  waived 
any  defect  in  the  process. 

See  also  Clute  v.  Everhart,  137  Mich.  6, 
100  N.  W.  124,  for  a  similar  decision. 

In  Chesapeake  &  0.  R.  Co.  v.  Wright, 
60  W.  Va.  653,  41  S.  E.  147,  the  defendant 
appeared  before  the  justice  specially,  and 
moved  to  quash  the  service  of  the  summons 
as  fatally  defective,  which  being  denied 
he  went  to  trial,  and  judgment  was  ren- 
dered in  his  favor;  but  thereafter,  on  a 
new  trial,  judgment  was  rendered  against 
him.  On  an  appeal  to  the  circuit  court,  he 
renewed  his  motion  to  quash  the  summons, 
which  was  denied,  and  judgment  affirmed. 
And  it  was  held  that  he  was  not  entitled 
to  a  writ  of  prohibition,  as  his  appeal  was 
a  general  appearance,  and  also  that  he  had 
waived   his   special   appearance  by   follow- 
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be  had  upon  such  agent;  and,  when  made 
upon  any  other  person,  it  is  irregular. 
The  court  in  that  case  did  not  refer  to, 
and  seems  not  to  have  considered,  §§  4267, 
4268,  and  4274  of  Wilson's  Rev.  &  Anno. 
Statutes  1903.  Section  4267  provides  that 
acknowledgment  of  service  on  the  back  of 
the  summons,  or  voluntary  appearance, 
shall  be  equivalent  to  service.  Section 
4268  authorizes  a  summons  against  a  cor- 
poration to  be  served  upon  the  president, 
mayor,  chairman  of  the  board  of  directors 
or  trustees,  or  other  chief  officer;  or,  if  a 
chief  officer  is  not  found  in  the  county, 
then  upon  its  cashier,  clerk,  or  managing 
agent.  And  §  4274  reads  as  follows: 
*' Where  the  defendant  is  a  foreign  corpora- 
tion,   having    a    managing    agent    in    this 


territory,  the  service  may  be  upon  such 
agent/'  If  we  assume,  without  deciding, 
that  these  sections  apply  to  service  upon 
foreign  corporations  of  the  character  of 
plaintiff  in  error,  still  the  service  of  the 
summons  in  the  justice  court  must  be  held 
defective,  for  the  reason  that  none  of  these 
sections  provide  for  a  service  upon  a  fore- 
man. 

This  cause  is  now  before  us  on  a  rehear- 
ing. At  the  original  hearing  we  were  o' 
the  opinion  that  plaintiff  in  error,  by 
tiling  his  appeal  bond  and  appealing  to  the 
county  court  from  the  judgment  of  the 
justice  court,  thereby  invoked  the  juris- 
diction of  the  county  court  for  a  trial  de 
novo  upon  all  questions,  both  of  law  and 
fact,    entered    a   general    appearance,    and 


ing  it  with  a  general  appearance  in  going 
to  trial  on  the  merits. 

Judgments  against  non-parties. 

Whether  an  appeal  from  a  judgment 
against  one  who  was  not'  a  party  will  waive 
the  error  is  not  clear. 

In  Union  Pacific,  D.  &  G.  R.  Co.  v.  Per- 
kins, 7  Colo.  App.  184,  42  Pac.  1047,  Per- 
kins sued  the  Union  Pacific  Railway  Co. 
before  a  justice  of  the  peace,  and  the  sum- 
mons commanded  the  officer  to  summon 
"The  Union  Pacific  Railway."  The  tran- 
script stated,  "Defendant  appeared  by  at- 
torney F.  E.  Brooks;  made  objection  to 
admitting  any  evidence  in  the  case  on  ac- 
count of  insufficiency  of  the  service,  the 
name  of  the  corporation  being  the  Union 
Pacific,  Denver,  &  Gulf  Railway.  Plain- 
tiff moved  to  amend  to  meet  the  defend- 
ant's objection.  Motion  allowed  and  trial 
proceeded;"  and  further  showed  that  judg- 
ment was  entered  against  the  Union  Pa- 
cific Railway  Company.  An  appeal  was 
taken  to  the  county  court,  and  on  the  trial, 
after  tHe  jury  were  impaneled,  counsel  for 
the  defendant  moved  to  dismiss  the  action 
against  appellant,  first,  for  want  of  juris- 
diction ;  tnat  the  substitution  by  the  justice 
upon  the  trial  in  place  of  The  Union  Pacific 
Railway  Company  of  the  appellant  did  not 
confer  jurisdiction;  second,  that  no  serv- 
ice had  ever  been  made  upon  the  appellant-; 
third,  because  of  the  insufficiency  of  the 
service  of  the  summons;  and  fourth,  on 
objection  to  any  evidence  was  made  because 
the  record  showed  that  appellant  was  nev- 
er served  with  summons.  These  motions 
were  overruled.  The  supreme  court  held 
that  there  was  no  jurisdiction  in  the  courts 
below,  and  no  judgment  rendered  against 
the  appellant;  but  inasmuch  as  the  appel- 
lant had  entered  into  a  bond  on  appeal, 
which  alleged  that  there  was  a  judgment 
against  the  defendant,  and  had  appealed, 
that  it  had  thereby  recognized  the  validity 
of  the  judgment  and  waived  defects,  al- 
though the  county  court  would  have  had 
no  jurisdiction  if  it  had  not  been  for  the 

appeal. 

On  the  other  hand,  in  Smith  Premier 
Typewriter  Co.  v.  Westcott,  112  Md.  140,  75 
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Atl.  1052,  where  it  appeared  that  the  sum- 
mons was  issued  against  "J.  L.  Wilson 
agent,"  and  the  case  was  docketed  against 
the  defendant  corporation,  "J.  L.  Wilson, 
agent,"  and  there  was  no  appearance  for  the 
corporation  or  for  Wilson  in  the  court  of  the 
justice  of  the  peace,  the  defendant  corpora- 
tion appealed  to  the  circuit  court,  and 
there  moved  the  jurisdictional  question, 
which  was  denied,  and  after  trial  in  the  cir- 
cuit court,  judgment  was  entered  for  plain- 
tiff, and  the  defendant  appealed  to  the 
court  of  appeals,  where  it  was  held  that, 
inasmuch  as  no  summons  had  ever  been 
issued  against  the  defendant  corporation, 
no  jurisdiction  of  it  had  been  acquired,  and 
there  was  not  any  waiver  in  such  a  case 
by  taking  an  appeal  to  the  circuit  court. 

Exceptions  to  rule. 

Except  in  some  of  the  Missouri  Cases 
hereafter  referred  to,  it  is  doubtful  wheth- 
er there  are  any  authorities  directly  against 
the  rule,  unless  such  is  the  result  of  Brum- 
baugh V.  Schnebly,  2  Md.  320,  where  it 
was  sought  to  enjoin  the  execution  of  a 
judgment  entered  before  a  justice  of  the 
peace  upon  confession,  where  no  warrant 
had  been  issued  before  or  at  the  time  of  the 
confession  of  the  judgment,  and  the  court 
said  the  proper  remedy  was  at  law  by  ap- 
peal, to  the  county  court,  considering  the 
matter  analogous,  if  not  equal,  to  a  case 
whftTO  the  objection  was  to  the  jurisdic- 
tion of  the  justice  over  the  subject-mat- 
ter. 

In  Dickerson  v.  Burlington  &  M.  River 
R.  Co.  43  Kan.  702,  23  Pac.  936,  and  in 
Union  P.  R.  Co.  v.  Pillsbury,  29  Kan.  652, 
it  appears  that,  under  the  Kansas  prac- 
tice, if  the  case  is  taken  to  the  district 
court  "on  error,"  the  jurisdictional  ques- 
tion may  be  there  raised. 

A  similar  practice  is  shown  in  some  of 
the  Minnesota  Cases.  Thus,  in  Craighead 
V.  Martin,  25  Minn.  41,  the  court  said 
that  where  the  statute  provided  for  an 
appeal  from  the  decision  of  the  justice  on 
questions  of  law,  this  is  really  a  substi- 
tute for  a  certiorari;  and  the  doctrine  in 
such  case,  that  the  bringing  of  an  appeal 
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waived  all  irregul  ;ritie8  in  the  service  of 
summons  in  the  justice  court.  After  a  re- 
examination of  the  authorities  presented  at 
the  original  hearing  and  of  additional  au- 
thorities cited  on  the  rehearing,  with  other 
authorities  brought  to  our  attention  by  our 
own  independent  research,  w^e  are  still  of 
the  opinion  reached  at  the  original  hear- 
ing; but,  on  account  of  some  inaccurate 
statements  in  the  original  opinion  as  to 
the  existing  status  of  the  law  governing 
appeals  from  justice  courts  to  the  county 
courts,  we  have  decided  to  substitute  this 
opinion  lor  the  one  written  and  filed  at  the 
original  hearing. 

Under  the  Code  of  Civil  Procedure  in 
force  in  the  territory  before  the  admission 
of  the  state,   there   were  two  methods   of 


appeal  from  a  final  judgment  rendered  by 
a  justice  of  the  peace,  where  such  judg- 
ments were  appealable.  An  appeal  could 
be  taken  under  §  5044  of  Wilson's  Kevised 
and  Annotated  Statutes,  and  a  trial  de 
novo  had,  or  an  appeal  could  be  taken  by 
a  petition  in  error,  and  only  errors  of  law 
appearing  upon  the  record  could  be  in- 
quired into,  and  the  judgment  of  the  jus- 
tice court  reversed,  modified,  or  affirmed. 
Maggert  v.  Keele,  20  Okla.  681,  95  Pac. 
466. 

Upon  the  admission  of  the  state,  §  14, 
art.  7,  of  the  Constitution,  became  effect- 
ive. That  section  provides  that,  until  other- 
wise provided  by  law,  appeals  from  judg- 
ments of  justices,  of  the  peace  shall  be  taken 
to  the  county  court,  and  that  there  shall 


is  a  general  appearance  in  the  appellate 
court,  and  iience,  will  give  the  inferior 
court  jurisdiction,  or  waive  any  lack  of  it, 
does  not  apply,  that  being  invoked  in  the 
cases  where  the  trial  above  is  de  novo. 

This  distinction  is  shown  in  Seurer  v. 
Horst,  31  Minn.  479,  18  N.  W.  283,  where 
the  defendant  moved  to  dismiss  on  the 
ground  of  a  defect  in  the  summons,  appear- 
ing specially  for  that  purpose.  This  was 
deniea,  and  he  went  to  trial  on  the  merits, 
and  then  appealed  on  matters  of  fact  to 
the  municipal  court,  where,  under  the  prac- 
tice, there  would  be  a  retrial  of  the  merits; 
and  it  was  held  that  while  the  justice 
ought  to  have  granted  the  original  motion 
of  dismissal,  the  matter  had  been  waived 
by  the  appeal  on  matters  of  fact.  In  Mc- 
Cubrey  v.  Lankis,  74  Minn.  302,  77  N.  W. 
144,  where  the  defendant  was  not  served 
with  the  process  below,  and  judgment  was 
taken  against  him  without  his  appearing, 
someone  without  authority  apparently  ap- 
pearing for  him,  he  appealed  to  the  mu- 
nicipal court  upon  questions  of  law  and 
fact,  and  it  was  held  that  an  appeal  on 
both  grounds  waived  the  objection  to  the 
jurisdiction.  The  court  stating  that  had 
the  appeal  been  on  questions  of  law  alone, 
the  appellate  court  could  have  determined 
the  jurisdictional  question. 

Where,  in  the  notice  of  appeal,  the  ap- 
pellant demands  a  new  trial,  this  is  an 
admission  of  jurisdiction  over  the  person. 
Lyons  v.  Miller,  2  N.  D.  1,  48  N.  W.  514. 

In  William  Deering  &  Co.  v.  Venne,  7  N. 
D.  676,  75  N.  W.  926,  reviewed  by  the 
court  in  the  opinion  in  Gulp  Pipe  Line  Co. 
V.  Vandebbebg,  the  defendant  attempted  to 
appeal  from  the  justice's  decision  on  ques- 
tions of  law  only,  under  the  former  prac- 
tice. But  the  court  said  the  effect  of  his 
appeal  was  to  invoke  a  new  trial  on  the 
merits,  and  this  was  eijuivalent  to  a  waiver 
of  any  defect  in  tiie  jurisdiction  over  his 
person.  In  any  event,  however,  the  court 
held  he  had  appeared  generally  in  the  jus- 
tice's courts 

Certiorari. 

As  intimated  in  Guu  Pipe  Line  Co.  v. 
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VAm>ERBEBO,  it  has  been  suggested  that  the 
remedy  is  by  certiorari.  Deitz  v.  Central, 
I  Colo.  323;  Bowell  v.  Gould,  130  Pa.  434, 
18  Atl.  621;  Silley  v.  Burt,  21  Pa.  Super. 
Ct.  618;  Lowe  v.  Stringham,  14  Wis.  222; 
Blackwood  v.  Jones,  27  Wis.  498. 

In  Malone  v.  Clark,  2  Hill,  657,  the 
court  was  of  the  opinion  that  where  there 
was  an  objection  to  the  jurisdiction  of  the 
person,  the  same  should  be  taken  before 
the  justice,  and  his  decision  reviewed  on 
certiorari,  and  not  by  appeal.  See  also, 
in  this  connection.  Wood  v.  Randall,  5 
Hill,  264. 

In  Blackwood  v.  Jones,  27  Wis.  498,  the 
affidavit  on  which  an  attachment  was 
granted  was  considered  by  the  supreme 
court  to  be  ineffective  and  the  writ  void; 
but  the  defendant,  after  objecting  to  it  be- 
fore the  justice,  went  to  trial  on  the  merits, 
and  appealed  to  the  circuit  court,  where 
the  action  was  dismissed  on  his  motion, 
on  account  of  the  defects  in  the  affidavit, 
and  it  was  held  that  this  was  error.  The 
court  stated  that  if  the  defendant  had  ai 
peared  specially  for  the  purpose  of  the 

iection  to  the  jurisdiction  alone,  and  made 
lis  motion,  and  made  no  further  appear- 
ance in  defense  to  the  action,  the  judg- 
ment would  have  been  absolutely  void, 
and  should  have  been  reversed.  The  court 
considered  the  question  as  one  of  jurisdic- 
tion of  the  person,  and  not  of  the  subject- 
matter. 

In  Dewey  v.  Greene,  4  Denio,  93,  the  de- 
fendant in  attachment  attended  before  the 
justice  and  objected  to  the  affidavit  upon 
which  the  attachment  was  granted,  and 
thereafter  pleaded  the  ^neral  issue,  and 
after  judgment  against  him,  obtained  a  cer- 
tiorari on  which  the  common  pleas  affirmed 
the  judgment.  On  a  writ  of  error  to  the 
supreme  court,  it  was  held  that  the  judg- 
ment must  be  reversed,  as  the  affidavit 
was  defective,  and  pleading  the  general  is- 
sue was  not  a  waiver  of  the  objection. 
The  court  said:  "There  are  cases  which 
hold  that  this  objection  cannot  be  taken, 
where  the  cause  has  been  carried  to  the 
common     pleas     by     appeal.    •    •    •    But 
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be  in  all  such  appeals  a  trial  d€  novo  on 
questions  both  of  law  and  fact.  No  change 
had  been  made  in  this  provision  of  the  Con- 
stitution at  the  time  of  the  trial  in  the 
justice  court  in  tlie  instant  case,  and  the 
taking  of  the  appeal  therefrom  to  the  coun- 
ty court.  Chicago  Bldg.  d^  Mfg.  Co.  v. 
Pewthers,  10  Okla.  724,  G3  Pac.  964;  Chi- 
cago Bldg.  &  Mfg.  Co.  V.  Kirby,  10  Okla. 
730,  63  Pac.  9G6;  Jones  v.  Chicago  Bldg.  ft 
Mfg.  Co.  10  Okla.  628,  64  Pac.  7,  and  the 
Bes  Line  Constr.  Co.  ▼.  Schmidt,  16  Okla. 
429,  85  Pac.  711,  have  been  cited  by  plain- 
tiff in  error  in  support  of  his  contention 
that  a  defendant  upon  whom  there  has 
been  a  defective  service  of  .summons  may 
make  special  appearance  and  move  to  quash 
such  service,  and,  after  the  same  is  over- 


ruled, go  to  trial  upon  the  merits,  and, 
after  judgment  has  been  entered  against 
him,  appeal  to  the  county  court  for  a  trial 
de  novo  without  waiving  the  irregularities 
in  the  service  of  summons.  None  of  these 
cited  are  directly  in  point.  The  Kirby 
Case  and  the  Jones  Case  present  the  same 
facts,  and  involve  the  same  question  as  the 
Pewthers  Case,  and  are  founded  upon  it. 
In  the  syllabus  to  the  Pewthers  Case  the 
court  said:  "Where  a  court  has  no  juris- 
diction over  the  particular  cause  or  of 
the  person  of  the  defendant,  and  the  de- 
fendant appears  specially  fo^  the  purpose 
of  calling  the  attention  of  the  court  to 
such  *  irregularities,  ajid  the  court  there- 
upon overrules  his  motion  to  such  juris- 
diction, he  may  save  his  exception,  file  his 


this  is  because  the  remedy  by  appeal  does 
not  reach  such  an  error." 

Missouri   cases. 

In  Missouri,  partially  owing  to  statu- 
tory changes,  the  cases  are  somewhat  in- 
consistent. 

In  Lutes  v.  Perkins,  6  Mo.  57,  where 
the  defendant  appealed  to  the  circuit  court 
from  the  judgment  of  the  justice  against 
him,  and  moved  to  set  it  aside,  on  the 
ground  that  there  was  no  service  of  pro- 
cess, it  was  held  that  his  appearance  in 
the  circuit  court  on  the  appeal  was  not 
sufficient  to  ^ive  jurisdiction,  there  having 
been  no  service  of  process  in  the  justice's 
court. 

But  in  Ser  v.  Bobst,  8  Mo.  506,  under  a 
later  statute,  where  the  defendant  had 
defaulted  below,  and  then  appealed  to  the 
circuit  court,  and  claimed  that  there  was 
an  irregular  process  or  an  irregular  serv- 
ice, it  was  held  that,  by  bringing  up  the 
case,  the  appellant  had  waived  any  irregu- 
larity. 

On  the  other  hand,  in  Williams  v.  Bow- 
er, 26  Mo.  601,  after  default,  defendant 
moved  to  set  aside  the  judgment,  and  this 
being  denied,  appealed  to  tlie  law  commis- 
sioner's court,  and  moved  therein  to  dis- 
miss the  suit  on  the  ground  that  the  sum- 
mons was  made  returnable  in  too  short  a 
time  after  its  issuance.  His  motion  was 
denied  in  that  court,  and  a  default  being 
taken  in  that  court,  and  a  motion  to  set 
it  aside  being  refused,  he  appealed  to  the 
supreme  court,  which  held  that  the  sum- 
mons was  void.  The  court  said:  "Parties 
who  become  the  victims  of  judgments  ren- 
d'ered  on  such  process  could  obtain  no  re- 
dress by  appeal  if  the  appearance  simply 
to  a  motion  to  dismiss  the  proceeding  is 
deemed  sufficient  to  cure  all  defects  in  the 
summons." 

And  a  similar  course  was  taken  in  Hunt 
▼.  Cobb,  28  Mo.  198,  where  an  appeal  was 
taken  to  the  land  court  from  a  decision 
of  the  justice  in  summary  proceedings. 

So,  in  Jordan  v.  Missouri,  K.  &  T.  R.  Co. 
61  Mo.  52,  the  defendant,  after  a  default 
34  L.R.A.(N.S.) 


before  the  justice,  moved  to  set  it  aside, 
as  there  was  no  jurisdiction  over  the  de- 
fendant, for  want  of  sufficient  service  of 
process,  and  afterwards  appealed  to  the 
circuit  court,  and  moved  there  to  dismiss 
on  the  same  ground,  stating  also  that  the 
circuit  court  had  not  jurisdiction,  and  also 
moved  in  arrest  of  judgment  for  the  same 
reason.  It  was  held  that  there  had  not 
been  any  service  of  process,  and  that  this 
defect  had  not  been  waived  by  the  defend- 
ant, the  court  saying:  "There  was  no  ap- 
pearance by  the  defendant  to  the  plain- 
tiff's action." 

But  after  the  statute  of  1879,  the  rule 
was  otherwise.  Thus,  in  Gibbs  v.  Missouri 
P.  R,  Co.  11  Mo.  App.  459,  where  the  de- 
fendant, after  default,  moved  to  set  it 
aside  solely  on  the  ground  of  jurisdiction, 
and  afterwards  appealed  to  the  circuit 
court,  but  did  not  in  that  court  make  any 
motion  to  dismiss,  it  was  held  that  his  ap- 
peal was  a  waiver  of  any  defect  in  the 
jurisdiction  over  his  person;  the  court 
seemed  inclined  to  the  opinion  that  the 
earlier  Missouri  cases  were  no  longer  in 
point,  owing  to  the  change  in  the  statute; 
pointing  out  that  in  1879,  the  statute  which 
formerly  read:  "Upon  the  return  of  the 
justice  being  filed  in  the  clerk's  office,  the 
court  shall  oe  possessed  of  the  cause,  and 
shall  proceed .  to  hear,  try,  and  determine 
the  same  anew,  without  regarding  any  er- 
ror, defect,  or  other  imperfection  in  the 
proceeding  of  the  justice," — was  changed 
to  read:  "Without  regarding  any  error, 
defect,  or  other  imperfection'  in  the  origi- 
nal ctimmons  or  the  service  thereof,  or  in 
the  trial,  judgment,  or  other  proceedings 
of  the  justice  or  constable  in  relation  to 
the  cause." 

And  the  courts  returned  to  the  rule  of 
Ser  V.  Bobst,  supra,  that  an  appeal  is  a 
waiver  of  all  defects  in  the  summons  or  in 
the  service  of  it.  Heine  v.  Morrison,  13 
Mo.  App.  690;  Martin  v.  Prietto,  14  Mo. 
App.  696;  Eubank  v.  Pope,  27  Mo.  App. 
463;  Witting  v.  St.  Louis  &  S.  F.  R.  Co. 
28  Mo.   App.  103. 

Thus,  in  Boulware  v.  Chicago  &  A.  R.  Co. 
79  Mo.  494,  where  the  defendant  defaulted 
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answer,  and  proceed  to  trial  without  waiv- 
ing such  error;  and  he  may  take  advan- 
tage of  sucli  error  on  appeal  to  a  higher 
court."  Inat  action  had  been  originally 
instituted  in  a  justice  of  the  peace  court, 
and  the  justice  court  attempted,  upon 
change  of  venue,  to  transfer  it  to  the  pro- 
bate court  of  the  county.  In  the  probate 
court  defendant  objected  to  the  jurisdic- 
tion of  that  court,  on  the  ground  that  the 
law  did  not  authorize  a  change  of  venue 
from  the  justice  court  to  the  probate  court. 
This  contention  waa  by  the  probate  court 
overruled;  whereupon  defendant,  whose  ap- 
pearance up  to  that  time  had  been  special, 
for  the  purpose  of  calling  the  attention  of 
the  court  to  its  jurisdiction,  filed  his  an- 
swer and  proceeded  to  trial,  and  after 
judgment  against  him,  appealed  to  the 
district  court,  where  he  was  entitled  to  and 
had  a  trial  de  novo.  In  the  district  court 
he  moved  for  a  dismissal  of  the  action, 
but  his  motion  was  overruled.  The  su- 
preme court  held  this  action  of  the  dis- 
trict court  error,  and  announced  the  rule 
stated  in  the  foregoing  syllabus;  but  want 
of  jurisdiction  of  the  person  of  defendant 
in    the    probate    court    was    not   the    sole 


before  tlie  justice,  and  then  moved  before 
the  justice  to  set  aside  the  default,  and 
then  appealed  to  thie  circuit  court,  and 
moved  to  dismiss  on  account  of  irregu- 
larity in  the  process  or  its  service,  it  was 
held  that  in  any  event  his  application  to 
open  the  default  was  a  general  appearance, 
and  that  his  appeal  was  also  a  general  ap- 
pearance. 

The  same  course  was  pursued  with  the 
same  result  in  Gant  v.  Chicago,  R.  I.  &  P. 
R.  Co.  79  Mo.  502,  the  court  pointing  out 
that  the  statute  was  much  broader  as  to 
the  power  of  the  circuit  court  than  for- 
merly, and  also  referring  to  the  Ser  Case. 

And  the  same  was  held  in  Fitterling  v. 
Missouri  P.  R.  Co.  79  Mo.  504,  where,  how- 
ever, there  was  the  additional  circum- 
stance that  after  his  motion  in  the  circuit 
court,  the  appellant  went  on  and  intro- 
duced evidence.  This  case  was  followed  in 
Witting  v.  St.  Louis  &  S.  F.  R.  Co.  101 
Mo.  631,  10  L.R,A.  602,  20  Am.  St.  Rep. 
636,  14  S.  W.  743,  where  there  was  no 
service  of  a  copy  of  the  complaint. 

So,  in  Blackman  v.  Cowan,  11  Mo.  App. 
588,  it  was  held  that  a  defendant  who  ap- 
pears before  the  justice,  moves  for  security 
for  costs,  and  appeals  from  the  judgment, 
cannot,  on  appeal,  raise  the  question  as  to 
the  jurisdiction  over  his  person. 

So,  in  Rice  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
30  Mo.  App.  110,  where  the  defendant  de- 
faulted before  the  justice,  and  appealed  to 
the  circuit  court,  and  moved  therein  to  dis- 
miss the  case,  as  the  summons  was  irregu- 
lar, professing  to  appear  only  for  that 
purpose,  it  w^as  held  (following  the  Gent 
Case)  that  his  appeal  was  equivalent  to  an 
appearance.  The  court  pointed  out  that 
the  clause  in  the  act  of  1885,  providing 
34  L.R.A.(N.S.) 


question  involved.  The  exact  qtiestion  in- 
volved in  that  case  is  clearly  defined  in  the 
opinion  by  Mr.  Justice  Burwell  in  the 
following  lajiguage:  "It  is  true  that  the 
probate  court  had  jurisdiction  of  the  sub- 
ject of  the  action, — that  is,  the  matter  in 
controversy  was  such  a  cause  as  could  be 
tried  in  that  court  if  commenced  in  the 
proper  manner;  but  the  court  did  not  have 
jurisdiction  over  that  particular  cause  or 
of  the  person  of  the  defendant.  The  jus- 
tice before  whom  the  action  was  commenced 
acquired  jurisdiction  over  that  particular 
case,  and  it  was  impossible  for  him  or  the 
parties  or  all  of  them  to  transfer  that  ju- 
risdiction to  a'hyone  except  another  justice, 
unless  an  appeal  was  taken  to  the  dis- 
trict court.  Jurisdiction  of  courts  of  lim- 
ited powers  is  conferred  not  by  consent 
of  parties,  but  by  express  statutory  law; 
and  there  is  no  provision  of  our  statutes  by 
which  a  case  can  be  transferred  from  a  jus- 
tice of  the  peace  to  a  probate  court."  It 
will  be  seen  from  the  foregoing  language 
in  the  opinion  that  what  the  court  had  in 
mind  was  that  the  probate  court  could  not 
acquire  jurisdiction   of  the   subjectrmatter 


that  "the  affidavit  and  bond  for  appeal 
filed  shall  be  taken  and  considered  by  the 
appellate  court  as  an  entrance  of  appear- 
ance," was  no  more  than  declaratory  oi  the 
law  ever  since  the  Ser  Case.  This  case 
was  followed  in  Fitzpatrick  v.  Mis- 
souri P.  R.  Co.  34  Mo.  App.  280,  and  in 
Winer  v.  Maness,  94  Mo.  App.  162,  67 
S.  W.  966.  One  of  the  judges,  in  his 
opinion  in  the  Rice  Case,  calls  attention 
to  the  case  of  Brandenburger  v.  Easley, 
78  Mo.  659,  as  holding  the  contrary,  but 
as  never  having  been   m  terms  overruled. 

The  later  decisions  seem  to  show  a  modi- 
fication of  opinion. 

In  Meyer  v.  Phoenix  Ins.  Co.  184  Mo. 
481,  83  S.  W.  479  (affirming  92  Mo.  App. 
392,  in  result,  but  overruling  the  reason 
for  the  decision  below),  it  appeared  that 
the  defendant  defaulted  before  a  justice  of 
the  peace,  and  on  a  denial  of  his  motion 
to  set  aside  the  default  on  the  ground  that 
there  was  no  jurisdiction,  appealed  to  the 
circuit  court,  and  in  the  circuit  court, 
limiting  his  appearance  for  that  purpose, 
filed  a  motion  to  dismiss,  on  the  ground 
of  the  lack  of  the  justice's  jurisdiction  and 
that  of  the  circuit  court;  which  being  de- 
nied, he  fijed  a  motion  for  security  for 
costs,  and  this  being  overruled,  let  judg- 
ment go  by  default;  and  it  was  held  that 
he  had  not  waived  in  any  way  his  right 
to  object  to  the  jurisdiction  either  of  the 
subject-matter,  or  over  his  person.  It 
seems  not  clear  by  the  case  that  there 
was  a  question  of  jurisdiction  over  the 
person,  but  the  court  expressly  states  that 
that  had  not  been  waived,  and  said,  in  dis- 
approving the  conclusion  of  the  court  be- 
low%  that  the  appeal  was  an  appearance. 
"The  defendant  in   this  cajse  was  lawfully 
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of  *that  action  in  the  manner  it  was  at- 
tempted to  be  conferred  upon  it.  It  is 
true  that,  in  a  subsequent  part  of  the 
opinion,  reference  is  made  to  the  rule  to 
the  effect  that,  by  pleading  to  the  merits  or 
participating  in  the  trial  of  a  cause  after 
a  motion,  under  special  appearance,  to  the 
jurisdiction  of  the  court  ovr.r  the  person,  as 
well  aa  of  the  particular  case,  has  been 
overruled,  does  not  waive  such  jurisdic- 
tional question,  and  cites  in  aapport  of  this 
rule  Bentz  v.  Eubanks,  32  Kan.  321,  4  Pac. 
269;  Dickerson  v.  Burlington  &  M.  River 
R.  Co.  43  Kan.  702,  23  Pac.  936.  But  in 
neither  of  these  cases  was  there  an  appeal 
which  entitled  the  appellant  to  a  trial  de 
novo.  The  appeal  in  Bentz  v.  Eubanks,  su- 
pra, was  a  proceeding  in  error  from  a  dis- 
trict court  to  the  supreme  court.  Dicker- 
son  V.  Burlington  &  M.  River  R,  Co. 
supra,  involved,  it  is  true,  an  appeal  from 
a  justice  court,  wherein  there  was  no  legal 
service  of  summons,  but  the  appeal  from 
the  justice  court  to  the  district  court  was 
taken  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  court  was  re- 
versed for  errors  committed  by  the  justice 


court,  and  no  trial  de  novo  was  had  or 
could  have  been  had  under  th&t  procedure. 
Many  of  the  courts,  including  the  Supreme 
Court  of  the  United  States,  follow  the  rule 
that,  after  objection  under  a  special  appear- 
ance to  irregularities  in  the  service  of  pro- 
cess have  been  overruled,  a  defendant  may 
plead  and  go  to  trial  upon  the  merits  with- 
out waiving  such  irregularities,  and  does 
not  thereby  waive  the  right  to  have  such 
errors  of  the  trial  court  reviewed  upon 
'appeal.  But  in  the  class  of  appeals  where 
no  trial  de  novo  can  be  had,  there  is  much 
division  of  the  authorities.  It  is  probable 
that  the  weight  of  authority  is  against  this 
rule;  and  where,  on  appeal,  a  trial  de  novo 
is  had,  the  rule  supported  by  almost  all  the 
decided  cases  is  stated  in  2  Enc.  PI.  &  Pr. 
p.  614,  as  follows:  "And  where  the  object 
of  an  appeal  is  to  try  the  case  anew  in  the 
appellate  court  on  its  merits,  and  not  to 
review  errors,  the  taking  of  an  appeal  is 
equivalent  to  an  appearance,  and  gives  the 
appellate  court  jurisdiction  over  the  person, 
whether  the  service  of  the  process  before 
the  inferior  court  was  sufficient  for  that 
purpose  or  not."     William  Decring  &  Co. 


brought  into  the  court  in  the  first  place, 
.  .  .  the  justice  of  the  peace  had  juris- 
diction of  both  the  subject-matter  and  of 
the  parties,  and  therefore  its  judgment  was 
not  void.  This  being  true;  the  appeal  by 
the  defendant  from  the  justice  of  the  peace 
to  the  circuit  court  cuts  no  figure  in  the 
case.  It  is  proper  here  to  say,  however,  that, 
under  the  present  practice  in  this  state,  a 
defendant  can  unite  in  the  same  pleading 
a  plea  to  the  jurisdiction,  as  to  the  person 
as  well  as  to  the  subject-matter,  with  a 
plea  to  the  merits,  and  that  he  does  not 
thereby  waive  the  question  of  jurisdiction 
of  the  court.  .  .  .  Where  a  defendant 
fails  to  make  timely  objection  to  the  juris- 
diction as  to  his  person,  he  waives  that 
objection.  Here,  however,  the  defendant 
did  make  timely  objection  to  such  juris- 
diction, both  in  the  justice's  court  and  in 
the  circuit  court,  and  the  fact  that  when  the 
justice  ruled  against  him  he  took  an  appeal 
to  the  circuit  court  no  more  waived  that 
objection  than  if  it,  or  any  defendant,  had 
appeared  to  the  action  and  pleaded  to  the 
jurisdiction  and  to  the  merits  in  the  same 
answer.  The  same  is  true  as  to  the  filing 
of  the  motion  for  security  for  costs,  after 
the  circuit  court  had  decided  against  him 
on  his  plea  to  the  jurisdiction,  and  he  had 
properly  saved  his  exceptions."  (The  judg- 
ment, however,  was  affirmed  on  the  ground 
that  the  justice  did  have  jurisdiction.) 

In  the  Meyer  Case,  the  court  approved 
an  intimation,  if  not  a  holding,  in  Trimble 
V.  Elkin,  88  Mo.  App.  229. 

In  Bente  v.  Remington  Tvpcwriter  Co. 
116  Mo.  App.  77,  91  S.  W.  397,  the  Meyer 
Case  was  approved  and  followed. 

In  State  ex  rei.  Fairbanks,  M.  4  Co. 
34  L.R.A.(K.S.) 


I  V.  Ayers,  116  Mo.  App.  90,  91  S.  W.  398, 
where,  after  judgment  against  the  defend- 
ant, it  obtained  a  writ  of  certiorari  in  the 
county  court,  apparently  as  objecting  to 
the  personal  jurisdiction,  it  was  held,  re- 
ferring to  the  Meyer  Case,  supra,  that  it 
was  error  to  refuse  to  quash  the  writ,  as 
the  relator  had  a  perfect  remedy  by  ap- 
peal. 

Miscellaneous. 

Reference  may  be  made  to  Ball  v.  Kuy- 
kendall,  2  Ark.  195,  where  the  defendant, 
after  defaulting  before  the  justice,  made 
what  appears  to  be  a  frivolous  objection 
to  the  name  of  the  plaintiff  in  the  circuit 
court,  and  the  court  neld  generally  that  an 
appeal  was  a  waiver  of  irregularities  be- 
low. 

In  Laney  ▼.  Hutton,  149  N.  C.  264,  62 
S.  E.  1082,  it  was  held  that  an  objection 
that  the  summons  was  not  served  ten  davs 
before  the  judgment  was  waived  when  the 
defendant  did  not  appear  before  the  jus- 
tice and  ask  for  time,  nor  move  to  set  the 
judgment  aside,  nor  move  in  the  su- 
perior court  to  dismiss  (''if  that  would 
have  been  proper"),  but  entered  there  a 
general  appearance,  and  demurred,  and 
had  an  opportunity  to  plead  to  the  merits 
and  have  a  trial  by  jury  there. 

It  may  be  noted  that  Foster  ▼.  Borne, 
63  Ohio  St.  169,  58  N.  E.  66,  referred  to 
in  Gulf  Pipe  Line  Co.  v.  Vanderbebo, 
concerned  an  appeal  from  the  court  of  com- 
mon pleas  to  the  circuit  court,  and  that 
Dunn  v.  Haines,  17  Neb.  560,  23  N.  W.  601, 
also  referred  to  in  the  opinion,  was  an  ap- 
I  peal  from  the  county  court  to  the  district 
I  court  B.  B.  B. 
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V.  Venne,  7  N.  D.  576,  75  N.  W.  926,  in  In 
point.  Until  shortly  prior  to  tli6  appeal 
from  the  justice  court  in  that  case,  there 
had  existed  in  that  state  a  statute  author- 
izing two  methods  of  appeal  from  judg- 
ments of  justices  of  the  peace  courts,  by 
one  of  which  errors  of  law  alone  could  be 
reviewed,  and  by  the  other  a  trial  de  novo 
had.  This  statute,  however,  had  been 
amended  before  the  institution  of  the  ap- 
peal in  that  action,  so  as  to  provide  that 
in  all  such  appeals  the  cause  shall  be  tried 
anew  in  the  district  court  in  the  same  man- 
ner as  actions  commenced  therein.  In  that 
case  it  was  held  ttiat  the  defendant  by  the 
appeal  invoked  a  trial  anew  upon  the  mer- 
its of  the  case,  and  by  doing  so  necessarily 
submitted  to  the  jurisdiction  of  the  appel- 
late court  over  his  person,  and  could  not  be 
heard  to  deny  such  jurisdiction  on  appeal. 
Referring  to  the  criticisms  that  this 
rule  in  elTcct  denies  the  right  of  appeal  to 
a  defendant  upon  whom  an  invalid  service 
has  been  made,  the  court  said:  "The  right 
of  appeal  is  a  statutory  right,  and,  being 
such,  it  is  competent  for  the  legislature, 
not  only  to  regulate  the  matter  of  appeals,' 
but  to  deny  the  right  for  some  purposes, 
and  confer  it  for  others.  With  the  ex- 
pediency of  any  such  legislation,  the  courts 
have  nothing  to  do.  A  party  is  not,  how- 
ever, remediless  in  a  case  where  no  appeal 
is  allowed.  A  judgment  entered  without 
jurisdiction  may  be  attacked  in  various 
ways.  The  most  usual  mode  is  to  resort  to 
the  writ  of  certiorari.  This  writ  will  be 
available  in  a  case  where  no  appeal  is  al- 
lowed, and  where  the  law  affords  no  other 
plain,  speedy,  and  adequate  remedy."  In 
Foster  v.  Borne,  63  Ohio  St.  169,  68  N.  E. 
66,  the  statute  involved  regulating  appeals 
from  justice  courts  was  similar  to  the 
statute  existing  in  this  jurisdiction  before 
the  admission  of  the  state.  Denying  the 
right  of  a  defendant  who  had  appealed  by 
the  method  entitling  him  to  a  trial  de  novo 
in  the  court  to  question  the  irregularity  of 
service  of  summons  in  a  justice  court,  in 
the  opinion  it  was  said:  "A  petition  in 
error  is  a  new  action  to  reverse  the  judg- 
ment below;  but  an  appeal  is  in  the  cir- 
cuit court  the  same  action  as  in  the  court 
of  common  pleas;  and  a  voluntary  appear- 
ance in  the  circuit  court  is  in  legal  eflfect 
the  same  as  such  appearance  in  the  com- 
mon pleas.  He  could  invoke  the  action  of 
the  circuit  court  to  reverse  the  erroneous 
judgment  ajrainst  him  without  entering  his 
appearance  to  such  judgment,  but  he  could 
not  invoke  the  action  of  the  circuit  court 
on  appeal,  to  aid  him  in  preventing  a  judg- 
ment from  being  rendered  against  him, 
without  thereby  entering  his  appearance 
iind  becoming  a  party  to  the  action.  He 
a4  t,R.A.(N,S,) 


could  not  invoke  the  action  of  the  circuit 
court  to  aid  him  in  defeating  his  opponent, 
and,  when  defeated  himself,  turn  around 
and  claim  that  the  circuit  court  had  no 
jurisdiction  of  his  person.  When  he  in- 
voked the  action  of  the  circuit  court,  he 
thereby  assented  that  the  court  might 
render  judgment  for  him  or  against  him,  as 
the  evidence  should  warrant." 

A  like  rule  was  adopted  under  a  similar 
statute  in  Dunn  v.  Haines,  17  Neb.  560,  23 
N.  W.  601.  See  also  McCubrey  v.  Lankis, 
74  Minn.  302,  77  N.  W.  144.  And  there  ap- 
pears to  have  been  no  distinction  made  by 
the  courts  whether  acting  under  statutes 
providing  for  methods  of  appeal  by  which 
either  only  questions  of  law  could  be  re- 
viewed or  a  trial  de  novo  had,  or  under  a 
statute  authorizing  only  an  appeal  for  a 
trial  de  novo  in  the  appellate  court.  Shel- 
don V.  San  Antonio,  25  Tex.  Supp.  178; 
Irwin  V.  Davenport,  84  Tex.  612,  19  S.  W. 
692;  Kansas  City,  S.  &  M.  R.  Co.  v.  Sum- 
mers, 46  Ark.  295;  Gage  v.  Maryatt,  9 
Mont.  265,  23  Pac."  337;  Lowe  v.  Stririgham, 
14  Wia  223;  Alton  v.  Kjrsch,  68  111.  261. 
No  caae  from  Kansas,  from  which  state 
our  Code  of  Civil  Procedure  was  taken, 
deciding  the  question  here  involved,  has 
been  called  to  our  attention;  and  in  our 
search  of  the  authorities  we  have  been 
unable  to  find  &ny;  but  in  the  early  case 
of  Haas  v.  Lees,  18  Kan.  449,  it  was  held 
that  where,  in  an  action  pending  before  a 
justice  of  the  peace,  a  judgment  is  rendered 
upon  default  against  a  defendant  who  has 
not  been  duly  served  with  summons,  if  the 
defendant  appears  and  presents  an  appeal 
bond  to  be  approved  by  the  justice,  which 
is  done,  and  he  thereby  perfects  his  appeal 
to  the  district  court,  such  defendant  cannot 
afterwards  be  allowed  to  deny  the  jurisdic- 
tion of  the  court  over  his  person.  It  would 
be  an  inconsistent  rule  to  hold  that  while 
the  defendant  who,  from  want  of  service, 
had  not  the  opportunity  of  being  heard 
upon  a  special  appearance  before  judgment 
was  rendered  against  him,  on  appealing 
from  such  judgment,  enters  an  appearance, 
that  waives  all  irregularity  in  the  service 
of  process,  but  that  a  defendant  who,  not- 
withstanding the  defective  service,  had 
sulTicient  notice  to  enable  him  to  come  into 
court  and  object  to  the  service  and  have 
a  trial  upon  the  merits,  may  appeal  with- 
out waiving  such  defects  in  the  service. 
There  can  be  no  reason  for  such  a  distinc- 
tion between  these  classes  of  defendants. 
Of  course,-  there  is  to  be  kept  in  mind 
at  all  times  the  distinction  between  juris- 
diction of  the  subject-matter  and  jurisdic- 
tion of  the  person,  the  former  of  which 
cannot  be  waived.  There  is  no  question 
raised  in  this  proceeding;  that  the  justice 
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court  had  not  jurisdiction  of  the  subject-  ■ 
matter.  We  therefore  conclude  that  plain- 
tiff in  error,  upon  appealing  the  cause  to 
the  county  court  for  a  trial  de  novo,  en- 
tered a  general  appearance,  and  he  cannot 
now  be  allowed  to  deny  the  jurisdiction  of 
that  court  over  his  person. 

The  admission  of  certain  testimony  by 
the  trial  court  is  complained  of,  but  it  is 
not  made  to  appear  from  the  record  that 
any  exception  to  the  ruling  of.  the  court 
admitting  the  evidence  was  taken  by  plain- 
tiff, in  error.  Alleged  errors  of  the  trial 
court  occurring  at  the  trial  cannot  be  re- 
viewed by  the  court  on  appeal,  unless  it  is 
made  to  appear  from  the  record  that  the 
ruling  of  the  trial  court  complained  of  was 
excepted  to  at  the  time  by  the  complain- 
ing party.  Ecker  v.  Ecker,  22  Okla.  873, 
20  L.R.A.(N.S.)  421,  98  Pac.  918;  Dunlap 
y.  Flowers,  21  Okla.  600,  96  Pac.  643; 
Saxon  ▼.  White,  21  Okla.  194,  96  Pac.  783. 

We  have  carefully  reviewed  the  record, 
and  find  that  the  evidence  reasonably  tends 
to  support  the  verdict;  and,  finding  no  er- 
ror in  the  record  requiring  a  reversal,  the 
judgment  of  the  trial  court  is  affirmed. 

Tamer,  Ch.  J.,  and  Kane  and  Dunn, 
JJ.,  concur.  Williams,  J.,  not  partici- 
pating. 


UNITED  STATES  SUPREME  COURT. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,   Plff.    in   Err., 

V. 

ERASMUS  L.  MOTTLEY  and  Wife. 

(219  U.  S.  467,  65  L.  ed.  297,  31  Sup.  Ct. 

Rep.   266.) 

Carriers  —  compensation  for  transpor- 
tation. 

1.  A  carrier  engaged  in  interstate  com- 
merce cannot  lawfully  charge,  collect,  or 
receive  anything  but  money  for  transporta- 
tion on  its  road  since  the  enactment  of  the 
act  of  June  29,  1906  (34  Stat,  at  L.  584. 
chap.  3691,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1149),  §  6,  prohibiting  any  carrier  from 
demanding,  collecting,  or  receiving  "u 
greater  or  less  or  different  compensation'' 
for  the  transportation  of  persons  or  prop- 
erty, or  for  any  service  in  connection  there- 
with^ than  that  specified  in  its  published 
schedule  of  rates. 


*Note.  —  The  question  whether  the  issu- 
ance of  a  pass  as  part  consideration  for  a 
contract  is  within  a  statute  prohibiting  the 
free  transportation  of  passengers,  or  dis- 
crimination in  passeager  rates,  is  treated  in 
the  note  to  SUta  ▼•  Martyn,  23  LJLA. 
(N.S.)  217. 
34  L.R.A.(N&) 


Same  —  Federal  regulation  —  free 
transportation. 

2.  An  interstate  carrier  cannot  make  a 
valid  contract  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of  a  claim 
tor  damages  since  the  enactment  of  the  act 
of  June  29,  1906,  §  6,  expressly  prohibit- 
ing any  carrier  from  demanding,  collect- 
ing, or  receiving  *'a  greater  or  less  or  dif- 
ferent compensation**  for  the  transporta- 
tion of  persons  or  property,  or  for  any 
service  in  connection  therewith,  than  that 
specified  in  its  published  schedule  of  rates. 

Statutes  •—  retrospective  effect  —  free 
transportation. 

3.  An  agreement  by  an  interstate  carrier 
to  issue  annual  passes  for  life  in  considera- 
tion of  a  release  of  a  claim  for  damages,- 
though  entered  into  prior  to  the  act  of  June 
29,  1906,  was  made  unenforceable  by  the 
prohibition  of  §  6  of  that  act,  against  de- 
manding, collecting,  or  receiving  *'a  greater 
or  less  or  different  compensation"  for  the 
transportation  of  persons  or  property,  or 
for  any  service  in  connection  therewith, 
than  that  specified  in  the  carrier's  published 
schedule  of  rates. 

Conunerce  —  Federal  regulation  —  free 
transportation . 

4.  Congress,  in  the  exercise  of  its  power 
over  conunerce,  could  enact  the  provisions 
of  the  act  of  June  26,  1906,  §  6,  which  ren- 
dered unenforceable  a  prior  contract,  valid 
when  made,  by  which  an  interstate  carrier 
agreed  to  issue  annual  passes  for  life  in 
consideration  of  a  release  of  a  claim  for 
damages. 

Constitutional  law  —  freedom  to  con- 
tract —  Federal  regulation  of  inter- 
state carrier  —  free  transportation. 

5.  The  constitutional  liberty  of  the  citi- 
zen to  make  contracts  was  not  infringed  by 
the  enactment  by  Congress,  in  the  exercise 
of  its  power  over  commerce,  of  the  provi- 
sions of  the  act  of  June  29,  1906,  §  6,  which 
rendered  unenforceable  a  prior  contract, 
valid  when  made,  by  which  an  interstate 
carrier  agreed  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of  a  claim 
for  damages. 

(February  20,  1911.) 

ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decree 
affirming  a  decree  of  the  Circuit  Court  for 
Warren  County,  in  plaintiffs*  favor,  in  an 
action  for  the  specific  performance  of  an 
agreement  by  defendant  to  issue  passes  to 
plaintiffs  in  consideration  of  a  release  of 
a  claim  for  damages.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Lane  Stone  for  plaintiff  in 
error: 

While  Congress  may  not  pass  an  act  for 
the  purpose  of  impairing  the  obligation  of 
specific  contracts,  it  may,  in  the  due  exer- 
cise of  the  powers  expressly  conferred  upon 
it,  incidentally  do  so. 


672 


UNITED  STATES  SUPREME  COURT. 


Feb., 


Legal  Tender  Cases,  12  Wall.  550,  551,  20 
L.  ed.  311,  312;  BuUard  v.  Northern  P.  R. 
Co.  10  Mont.  168,  11  L.R.A.  240,  3  Inters. 
Com.  Rep.  536,  25  Pac.  120;  8  Cyc.  Law 
&  Proc.  p.  997;  Newport  News  &  M.  Val- 
ley Co.  V.  McDonald  Brick  Co.  109  Ky. 
408,  59  S.  W.  332;  Fitzgerald  v.  Fitzgerald 
&  M.  Constr.  Co.  41  "Seh.  374,  59  N.  W. 
862;  Southern  Wire  Co.  v.  St.  Louis  Bridge 
&  Tunnel  R.  Co.  38  Mo.  App.  191;  Fitz- 
gerald V.  Grand  Trunk  Pt.  Co.  63  Vt.  169, 
13  L.R.A.  70,  3  Inters.  Com.  Rep.  633,  22 
Atl.  77;  Kentucky  &  I.  Bridge  Co.  v.  Louis- 
ville A  N.  R.  Co.  2  Inters.  Com.  Rep.  102. 

The  power  of  Congress  to  regulate  com- 
merce is  paramount  and  is  unrestrained, 
except  by  the  limitations  upon  its  authority 
by  the  Constitution. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  228,  44  L.  ed.  142,  20 
Sup.  Ct.  Rep.  96;  Scranton  v.  Wheeler,  179 
U.  S.  162,  45  L.  ed.  137,  21  Sup.  a.  Rep.  48. 

A  contract  to  do  a  thing,  lawful  when 
made,  is  avoided  by  subsequent  legislation 
making  it  unlawful.  Every  owner  of  prop- 
erty holds  the  same  subject  to  such  action 
as  the  sovereign  power  of  the  stat/e  may,  in 
the  exercise  of  its  legitimate  sovereignty, 
adopt  in  relation  to  it. 

Bradford  v.  Jenkins,  41  Miss.  335. 

There  can  be  no  lawful  departure  by  a 
carrier  subject  to  the  act  to  regulate  com- 
merce, from  its  published  rates  for  inter- 
state transportation,  on  file  with  the  Com- 
mission, upon  any  consideration,  or  in  any 
sense,  or  to  any  extent,  without  subjecting 
such  carrier  to  the  penalties  of  the  act. 

Union  P.  R.  Co.  v.  Goodridge,  149  U.  S. 
690,  691,  37  L.  ed.  902,  903,  13  Sup.  Ct: 
Rep.  970;  Gulf,  C.  &  S.  F.  R.  Co  v.  Hefley, 
158  U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Interstate  Commerce  Commission  v. 
Chesapeake  &  0.  R.  Co.  200  U.  S.  361,  50 
L.  ed.  516,  26  Sup.  Ct.  Rep.  272;  Texas  & 
P.  R.  Co.  V.  Mugg,  202  U.  S.  242,  50  L.  ed. 
1011,  26  Sup.  Ct.  Rep.  628;  Texas  &  P.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
439,  51  L.  ed.  568,  27  Sup.  Ct.  Rep.  350, 
9  A.  &  E.  Ann.  Cas.  1075;  Poor  v.  Chi- 
cago, B.  &  Q.  R.  Co.  12  Inters.  Com.  Rep. 
469. 

Interstate  passenger  transportation  must 
be  paid  for  in  money. 

United  States  v.  Chicago,  I.  &  L.  R. 
Co.  163  Fed.  114;  United  States  v.  Atchison, 
T.  &  S.  F.  R.  Co.  163  Fed.  Ill;  Atchison, 
T.  &  S.  R.  Co.  V.  United  States,  95  C.  C.  A. 
446,  170  Fed.  250;  State  v.  Martyn,  82  Neb. 
225,  23  L.R.A.(N.S.)  217,  117  N.  W.  719, 
17  A.  &  E.  Ann.  Cas.  0.59;  M'Xeill  v.  Dur- 
ham &  C.  R.  Co.  132  N.  C.  510,  67  L.R.A. 
227,  95  Am.  St.  Rep.  041.  44  S.  E.  34. 

Messrs.  Clarence  U.  McElroy  and  G.  D. 
34  L.R.A,(N.S.) 


Milliken,    with    Mr.    Lewis    McQuown, 

for  defendants  in  error: 

All  general  terms  in  the  statutes  should 
be  limited  in  their  application,  so  as  not 
to  lead  to  injustice,  oppression,  or  uncon- 
stitutional operation.  It  will  be  presumed 
that  the  exceptions  were  intended  which 
would  avoid  results  of  that  character. 

Carlisle  V.  United  States,  16  Wall.  153, 
21  L.  ed.  429;  Chew  Heong  v.  United  States, 
112  U.  S.  555,  28  L.  ed.  776,  5  Sup.  Ct.  Rep. 
265;  Church  of  the  Holy  Trinity  v.. United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12 
Sup.  Ct.  Rep.  511;  Bate  Refrigerating  Co. 
V.  Sulzberger,  157  U.  S.  37,  39  L.  ed.  611, 
16  Sup.  Ct.  Rep.  608. 

It  is  the  undoubted  duty  of  the  court  to 
ascertain  the  meaning  of  the  legislature 
from  the  words  used  in  the  statute  and  the 
subject-matter  to  which  it  related,  and  to 
restrain  its  operation  within  narrower  lim- 
its than  its  words  import,  if  the  court  is 
satisfied  that  the  literal  meaning  of  the  lan- 
guage would  extend  to  cases  which  the  leg- 
islature never  designed  to  include  in  it. 

Washington  Market  Co.  v.  Hoffman,  101 
U.  S.  116,  25  L.  ed.  783. 

Even  though  the  act  of  1906  was  intended 
to  cover  a  case  like  this,  it  is  not  enforce- 
able, because  repugnant  to  and  violative  of 
both  the  letter  and  the  spirit  of  the  Fed- 
eral Constitution. 

Wilkinson  v.  Leland,  2  Pet.  657,  7  L.  ed. 
563;  Osborn  v.  Nicholson,  13  Wall.  654,  20 
L.  ed.  689 ;  Dubuque  &  S.  C.  R.  Co.  v.  Rich- 
mond, 19  Wall.  584,  22  L.  ed.  173. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

As  the  result  of  a  collision  in  Kentucky 
of  railroad  trains  belonging  to  the  Louis- 
ville &  Nashville  Railroad  Company,  which 
operated  various  lines  extending  through 
that  commonwealth  as  well  as  into  Tennes- 
see and  other  states,  the  plaintiffs  Mottley 
and  wife  received  serious  personal  injuries. 
The  collision,  it  is  alleged,  was  caused  by 
the  gross  carelessness  and  negligence  of  the 
agents  and  servants  of  the  railroad  com- 
pany. 

After  the  collision,  the  plaintiffs  and  the 
company,  on  the  2d  of  October,  1871,  en- 
tered into  a  written  agreement  of  which 
the  following  is  a  copy: 

"The  Louisville  &  Nashville  Railroad 
Company,  in  consideration  that  E.  L.  Mott- 
ley and  wife,  Annie  E.  Mottley,  have  this 
day  released  said  company  from  all  dam- 
ages or  claima  for  damages  for  injuries  re- 
ceived by  them  on  thp  7th  day  of  Septem- 
ber, 1871,  in  consequence  of  a  collision  of 
trains  on  the  railroad  of  said  company  at 
Randolph's  station,  Jefferson  county,  Ken- 
tucky, hereby   agrees  to  issue  free  passes 
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on  said  railroad  and  branches  now  exist- 1  nor  shall  any  carrier  charge  or  demand  or 
ing  or  to  exists  to  said  E.  L.  Mottley  and  [  collect  or  receive  a  greater  or  less  or  differ- 


Annie  E.  Mottley,  for  the  remainder  of  the 
present  year,  and  thereafter  to  renew  said 
passes  annually  during  the  lives  of  said 
Mottley  and  wife  or  either  of  them." 

The  railroad  company  adhered  strictly 
to  this  agreement  for  many  years,  but  final- 
ly refused  further  to  perform  it,  on  the 
ground  that  the  act  of  Congress  of  June 
29th,  1906,  amendatory  of  the  act  regulat- 
ing commerce,  approved  February  4th,  1887, 
made  its  enforcement  illegal.  Thereupon 
Mottley  and  wife  brought  suit  in  the  cir- 
cuit court  of  the  United  States  for  the 
western  district  of  Kentucky,  to  enforce  the 
agreement,  and  obtained  a  decree  in  their 
favor.  150  Fed.  406.  But  upon  a  direct 
appeal  to  this  court,  that  decree  was  re- 
versed, and  the  case  was  remanded,  with  di- 
rections to  dismiss  the  suit  for  want  of  ju- 
risdiction. Louisville  &  N.  R.  Co.  v.  Mott- 
ley, 211  U.  S.  149,  53  L.  ed.  126,  29  Sup. 
Ct.  Rep.  42;  Metcalf  v.  Watertown,  128  U. 
S.  586,  32  L.  ed.  543,  9  Sup.  Ct.  Rep.  173; 
Tennessee  v.  Union  &  P.  Bank,  152  U.  S. 
454,  459,  38  L.  ed.  511,  513,  14  Sup.  Ct. 
Rep.  654.  The  grounds  upon  which  the 
Federal  court  was  held  to  be  without  juris- 
diction are  not  important  here. 

The  present  action  was  brought  in  the 
circuit  court  of  Warren  county,  Kentucky. 
The  relief  sought  was  that  the  defendant 
company  be  required  specifically  to  exe- 
cute the  above  agreement  by  issuing  passes 
to  the  plaintiffs  for  the  year  1909,  and  for 
every  year  thereafter,  so  long  as  the  plain- 
tiffs should  each  live,  over  all  its  roads  in 
and  out  of  Kentucky. 

The  railroad  company  resists  any  judg- 
ment that  would  compel  it  further  to  per- 
form the  agreement  sued  on.  It  bases  its 
defense  mainly  on  the  commerce  act  of 
Congress  of  June  29th,  1906,  which  became 
effective  August  28th,  1906  (34  Stat  at  L. 
838,  Res.  No.  47,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1169).  By  that  statute,  Congress, 
among  other  things,  provided: 

"Sec.  1.  ...  No  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  after 
January  first,  nineteen  hundred  and  seven, 
directly  or  indirectly,  issue  or  give  any  in- 
terstate free  ticket,  free  pass,  or  free  trans- 
portation for  passengers,^'  except  to  certain 
specified  persons,  the  plaintiffs  not  being 
within  any  of  the  excepted  classes. 

"Sec.  6.  ...  No  carrier,  unless  oth- 
erwise provided  by  this  act,  shall  engage 
or  participate  in  the  transportation  of  pas- 
sengers or  property,  as  defined  in  this  act, 
unless  the  rates,  fsrres,  and  charges  upon 
which  the  same  are  transported  by  said  car- 
rier have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  this  act; 
34  L.R.A.(N,S.) 


ent  compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  service 
in  connection  therewith,  between  the  points 
named  in  such  tariffs,  than  the  rates,  fares, 
and  charges  which  are  specified  in  the  tar- 
iff filed  and  in  effect  at  the  time;  nor  shall 
any  carrier  refund  or  remit,  in  any  manner, 
or  by  any  device,  any  portion  of  the  rates, 
fares,  and  charges  so  specified,  nor  extend 
to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportation  of  passen- 
gers or  property,  except  such  as  are  speci- 
fied in  such  tariffs."  24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3154; 
34  Stat,  at  L.  684,  586,  chap.  3591,  U.  S. 
Comp.  Stat.  Supp.  1909,  pp.  1149,  1353. 

The  act  of  June  29th,  1906,  regulating 
commerce  and  enlarging  the  powers  of  tho 
Interstate  Commerce  Commission,  made  its 
provisions  applicable  to  "any  common  car« 
rier  or  carriers  engaged  in  the  transporta- 
tion of  passengers  or  property  •  •  .  by 
railroad  .  .  .  from  one  state  or  terri- 
tory  of  the  United  States  or  the  District 
of  Columbia,  to  any  other  state  or  territory 
of  the  United  States  or  the  District  of*  Co- 
lumbia, etc.;"  and  in  this  respect  it  has  not 
been  amended.  It  also  provides  that  a  com- 
mon carrier  violating  the  clause  forbidding 
it  after  January  1st,  1907,  directly  or  indi- 
rectly to  issue  or  to  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation 
for  passengers,  should  pay  to  the  United 
States  a  penalty  of  not  less  than  $100  nor 
more  than  $2,000.  Any  person  (other  than 
those  of  the  excepted  classes)  who  used  any 
such  interstate  free  ticket,  free  pass,  or  free 
transportation,  became  subject  to  a  like  pen- 
alty.    Id.  585,  §  1. 

The  state  circuit  court,  giving  the  relief 
asked,  by  its  judgment  required  the  rail- 
road company  to  issue  to  the  plaintiffs  and 
to  each  of  them  a  pass  over  its  lines  and 
branches  for  the  year  1909,  and  thereafter 
to  renew  such  passes  annually  during  their 
respective  lives. 

Upon  appeal  to  the  court  of  appeals  of 
Kentucky,  that  judgment  was  affirmed. 
Louisville  ft  N.  R.  Co.  v.  Mottley,  133  Ky. 
652.  118  S.  W.  982. 

It  may  be,  as  suggested,  that  a  refusal 
to  enforce  the  agreement  of  1871  will  oper- 
ate as  a  great  hardship  upon  the  defend- 
ants in  error.  But  that  consideration  can- 
not control  the  determination  of  this  con- 
troversy. Our  duty  is  to  ascertain  the  in- 
tention of  Congress  in  passing  the  statute 
upon  which  the  railroad  company  relies  as 
prohibitive  of  the  further  enforcement  of 
the  agreement  in  suit.  That  Intention  is 
to  be  gathered  from  the  words  of  the  act, 
interpreted  according  to  their  ordinary  ac- 
43 
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ceptatfon,  and,  when  it  becomes  necessary 
to  do  so,  in  the  light  of  the  circumstances 
as  they  existed  when  the  statute  was  passed. 
Piatt  V.  Union  P.  R.  Co.  99  U.  S.  48,  64, 
25  L.  ed  424}  429.  The  court  cannot  mold 
^statute  simply  to  meet  its  views  of  jus- 
tice in  a  particular  case.  Having,  in  the 
mode  indicated,  ascertained  the  will  of  the 
legislative  department,  the  statute  as  en- 
acted must  be  executed,  unless  found  to  be 
inconsistent  with  the  supreme  law  of  the 
land. 

In  our  consideration  of  the  case  it  will 
be  assumed — indeed,  the  parties  themselve<» 
assume — that  the  agreement  of  1871  was 
not,  when  made,  in  conflict  with  the  Consti- 
tution or  laws  of  the  United  States.  But 
we  must  first  inquire  whether  such  an  agree- 
ment, if  made  after  the  passage  of  the  orig- 
inal and  amendatory  commerce  acts,  would 
have  beon  valid  under  those  acts.  If  those 
acts  forbid  agreements  of  that  character, 
we  must  then  inquire  whether  the  one  in 
suit  can  be  now  enforced  simply  because  it 
was  valid  when  made. 

The  act  of  February  4th,  1887,  regulat- 
ing commerce,  declared  it  to  be  an  unjust 
and  "unlawful  discrimination  for  any  carrier 
subject  to  the  provisions  of  that  ad,  direct- 
ly or  indirectly,  by  any  special  rate,  re- 
bate, drawback,  or  other  device,  to  charge, 
demandj  collect,  or  receive  from  any  person 
or  persons  *'a  greater  or  less  compensation" 
for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  prop- 
erty than  was  charged,  demanded,  collected, 
or  received  from  any  other  person  or  per- 
sons for  doing  him  or  them  a  like  and  con- 
temporaneous service  on  the  transportation 
of  a  like  kind  of  traffic  under  substantially 
simiTar  circumstances  and  conditions.  24 
Stat,  at  L.  379,  chap.  104,  §  2,  U.  S:  Comp. 
Stat.  1901,  p.  3154.  But  the  act  of  June 
29th,  1906,  made  a  material  addition  to  the 
words  of  the  act  of  1887;  for  it  expressly 
prohibited  any  carrier,  unless  otherwise  pro- 
vided, to  demand,  collect,  or  receive  "a 
greater  or  less  or  different  compensation" 
for  the  transportation  of  persons  or  prop- 
erty, or  for  any  service  in  connection  there- 
with, than  the  rates,  fares,  and  charges 
specified  in  the  tariff  filed  and  in  effect  at 
the  time.  We  cannot  suppose  that  this 
change  was  without  a  distinct  purpose  on 
the  part  of  Congress.  The  words  "or  flif- 
fercnt,"  looking  at  the  context,  cannot  be 
rerrard(^d  as  superfluous  or  meaningless.  We 
must  have  regard  to  all  the  words  used  by 
Congress,  and,  as  far  as  possible,  give  ef- 
fect to  them.  Washington  Market  Co.  v. 
Hoffman,  101  U.  S.  112,  115,  25  L.  ed.  782, 
783.  The  history  of  the  acts  relating  to 
commerce  shows  that  Conflfress,  when  intro- 
ducing into  the  act  of  1906  the  word  ''dif- 
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ferent,"  had  in  mind  the  purpose  of  curing 
a  defect  in  the  law,  and  of  suppressing  evil 
practices  under  it  by  prohibiting  the  carrier 
from  charging  or  receiving  eompensation 
except  as  indicated  in  its  published  tariff, 
11th  Ann.  Rep.  Interstate  Com.  Com.  141; 
19th  Id.  78,  15;  40  Cong.  Rec.  Pt.  7,  p. 
6608;  Id.  6617;  Id.  7428,  7434;  Rept.  of 
Confer.  Com.,  40  Cong.  Rec.  9522;  42  Cong. 
Rec.  Pt.  2,  p.  1746. 

In  our  opinion,  after  the  passage  of  the 
commerce  act,  the  railroad  company  could 
toot  lawfully  accept  from  Mottley  and  wife 
any  ^compensation  "different"  in  kind  from 
that  mentioned  in  its  published  schedule  of 
rates.  And  it  cannot  be  doubted  that  the 
rates  or  charges  specified  in  such  schedule 
were  payable  only  in  money.  They  could 
not  be  paid  in  any  other  way,  without  pro- 
ducing the  utmost  confusion,  and  defeat- 
ing the  policy  established  by  the  acts  regu* 
lating  commerce.  The  evident  purpose  of 
Congress  was  to  establish  uniform  rates  for 
transportation,  to  give  all  the  same  oppor* 
tunity  to  know  what  the  rates  were,  aa 
well  as  to  have  the  equal  benefit  of  thenu 
To  that  end  the  carrier  was  required  to 
print,  post,  and  file  its  schedules  and  to 
keep  them  open  to  public  inspection.  No 
change  could  be  made  in  the  rates  embraced 
by  the  schedules  except  upon  notice  to  the 
Commission  and  to  the  public.  But  an 
examination  of  the  schedules  would  be  of 
no  avail  and  would  not  ordindrily  be  of  any 
practical  value  if  the  published  rates  could 
be  disregarded  in  special  or  particular  cases 
by  the  acceptance  of  property  of  various 
kinds,  and  of  such  value  as  the  parties  im* 
mediately  concerned  chose  to  put  upon  it,  in 
place  of  money  for  the  services  performed 
by  the  carrier. 

That  money  only  was  receivable  for  trans- 
portation is  the  basis  upon  which  the  In- 
terstate Commerce  Commission  has  pro- 
ceeded; for,  in  one  of  its  Conference  Rul- 
ings (207)  issued  in  1909,  the  Commissioa 
held  that  nothing  but  money  could  be  law- 
fully received  or  accepted  in  payment  for 
transportation,  whether  of  passengers  or 
property,  for  any  service  connected  there- 
with, "it  being  the  opinion  of  the  eommift- 
sion  that  the  prohibition  against  the  char- 
ging or  collecting  a  greater  or  less  or  dif* 
ferent  compensation  than  the  established 
rates  or  fares  in  effect  at  the  time  pre- 
cludes the  acceptance  of  service,  property, 
or  other  payment  in  lieu  of  the  amount 
specified  in  the  published  schedules.''  It  is 
now  the  established  rule  that  a  carrier  can- 
not depart  to  any  extent  from  its  published 
schedule  of  rates  for  interstate  transporta- 
tion on  file  without  incurring  the  penalties 
of  the  statute.  Union  P.  R.  Co.  t.  Good- 
ridge,  149  U.  S.  690,  691,  37  L.  ed.  902, 
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903,  13  Sup.  Ct.  Rep.  070;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Hefley,  158  U.  S.  08,  102,  39  L. 
ed.  910,  912,  15  Sup.  Ct.  Rep.  802;  Inter- 
state Commerce  CommiBsion  t.  Chesapeake 
&  O.  R.  Co.  200  U.  S.  361,  301,  50  L.  ed. 
616,  521,  26  Sup.  Ct.  Rep.  272;  Texas  &  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
426,  439,  51  L.  ed.  553,  558,  27  Sup.  Ct. 
Rep.  350,  9  A.  &  E.  Ann.  Cas.  1075.  That 
rule  was  established  in  execution  of  a  pub- 
lic policy  which,  it  seems,  Congress  deliber- 
ately adopted  as  applicable  to  the  inter- 
state transportation  of  persons  or  property. 
The  passenger  has  no  right  to  buy  tickets 
with  services,  advertising,  releases,  or  prop- 
erty, nor  can  the  railroad  company  buy 
services,  advertising,  releases,  or  property 
with  transportation.  The  statute  manifest- 
ly means  that  the  purchase  of  a  transporta- 
tion-ticket by  a  passenger,  and  its  sale  by 
the  company,  shall  be  consummated  only  by 
the  former  paying  cash  and  by  the  latter 
receiving  cash  of  the  amount  specified  in 
the  published  tariffs.  In  the  first  of  the 
cases  last  above  cited  (the  Goodridge  Case) 
the  court,  referring  to  the  practice  of  allow- 
ing rebates,  said :  "So  opposed  is  thje  policy 
of  the  act  to  secret  rebates  of  this  descrip- 
tion that  it  requires  a  printed  copy  of  the 
classification  and  schedule  of  rates  to  be 
posted  conspicuously  in  each  passenger  sta- 
tion for  the  use  of  the  patrons  of  the  road, 
that  everyone  may  be  apprised  not  only  of 
what  the  company  will  exact  of  him  for  a 
particular  service,  but  what  it  exbicts  of 
everyone  else  for  the  same  service,  so  that 
in  fixing  his  own  prices  he  may  know  pre- 
cisely with  what  he  has  to  compete.  To  hold 
a  defense  thus  pleaded  to  be  valid  would 
open  the  door  to  the  grossest  frauds  upon 
the  law,  and  practically  enable  the  rciilroad 
company  to  avail  itself  of  any  consideration 
for  a  rebate  which  it  considers  sufficient, 
and  to  agree  with  the  favored  customer 
upon  some  fabricated  claim  for  damages 
which  it  would  be  difficult,  if  not  impossi- 
ble, to  disprove.  For  instance,  under  the  de- 
fense made  by  this  company,  there  is  noth- 
ing to  prevent  a  customer  of  the  road,  who 
has  received  a  personal  injury,  from  mak- 
ing a  claim  against  the  road  for  any  amount 
he  chooses,  and  in  consideration  thereof,  and 
of  shipping  all  his  goods  by  that  road,  re- 
ceiving a  rebate  for  all  goods  he  may  ship 
over  the  roa4  for  an  indefinite  time  in  the 
future.  It  is  almost  needless  to  say  that 
such  a  contract  could  not  be  supported. 
There  is  no  doubt  of  the  general  proposition 
that  the  release  of  an  unliquidated  claim  for 
damages  is  a  good  consideration  for  a  prom- 
ise, as  between  the  parties,  and  if  no  one 
else  were  interested  in  the  transaction,  that' 
rule  might  apply  here;  but  the  legislature, 
upon  grounds  of  public  policy,  and  for  the 
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protection  of  third  parties,  has  made  cer- 
tain requirements  with  regard  to  equality 
of  rates,  which,  in  their  practical  applica- 
tion, would  be  rendered  nugatory  if  this 
rule  were  given  full  effect."  That  Congress 
had  the  constitutional  power  to  adopt  such 
a  policy  and  to  prescribe  appropriate  means 
to  give  it  effect,  we  do  not  doubt. 

It  is  said,  however,  that,  as  the  contract 
of  Mottley  and  wife  with  the  railroad  com- 
pany was  originally  valid,  it  cannot  be 
supposed  that  Congress  intended  by  the  act 
of  1906  to  annul  or  prevent  its  enforce- 
ment. But  the  purpose  of  Congress  was  to 
cut  up  by  the  roots  every  form  of  discrimi- 
nation, favoritism,  and  inequality  except  in 
the  cases  of  certain  excepted  classes  to 
which  Mottley  and  his  wife  did  not  belong, 
and  which  exceptions  rested  upon  peculiar 
grounds.  Manifestly,  from  the  face  of  the 
commerce  act  itself.  Congress,  before  taking 
filial  action,  considered  the  question  as  to 
what  exceptions,  if  any,  should  be  made  in 
respect  of  the  prohibition  of  free  tickets, 
free  passes,  and  free  transportation.  It 
solved  the  question  when  without  mak- 
ing any  exceptions  of  ettisting  eontraciSt 
it  forbade  by  broad,  explicit  words  any 
carrier  to  charge,  demand,  collect,  or  re- 
ceive a  "greater  or  less  or  different  com- 
pensation" for  any  services  in  connection 
with  the  transportation  of  passengers  or 
property  than  was  specified  in  its  publi9h«>d 
scheduhs  of  rates.  The  court  cannot  add 
an  exception  based  on  equitable  grounds 
when  Congress  forbore  to  make  such  an 
exception.  Yturbide  v.  United  States,  22 
How.  290,  293,  16  L.  ed.  342,  343.  The 
words  of  the  act,  therefore,  taiust  be  taken 
to  mean,  that  a  carrier  engaged  in  inter- 
state commerce  cannot  charge,  collect,  or' 
receive  for  transportation  on  its  road  any- 
thing but  money.  In  Armour  Packing  Co. 
T.  United  States,  209  U.  S.  66,  81,  62  L.  ed. 
681,  694,  28  Sup.  Ct.  Rep.  428,  this  court 
said:  "There  is  no  provision  excepting 
special  contracts  from  the  operation  of  the 
law.  One  rate  is  to  be  charged,  and  that 
the  one  fixed  and  published  in  the  manner 
pointed  out  in  the  statute,  and  subject  to 
change  in  the  only  way  open  by  the  statute. 
There  is  no  provision  for  the  filing  of  con- 
tracts with  s^'ippers,  and  no  method  of  mak- 
ing them  public  defined  in  the  statute.  If 
the  rates  are  subject  to  secret  alteration  bv 
special  agreement,  then  the  sta,tute  will  fail 
of  its  purpose  to  establish  a  rate  duly  pub- 
lished, known  to  all,  and  from  which  neither 
shipper  nor  carrier  may  depart."  So,  in 
Adams  Exp.  Co.  v.  United  States,  212  U. 
S.  522,  632,  633,  63  L.  ed.  635,  640,  29  Sup. 
Ct.  Rep.  315:  "But  the  power  of  Congress 
over  interstate  transportation  embraces  all 
manner  of  carriage  of  that  chs^racter,  wheth- 
er gratuitous  or  otherwise;  and,  in  the  ab- 
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sence  of  express  exceptions,  we  think  it  was 
the  intention  of  Congress  to  prevent  a  de- 
parture from  the  published  rate  and  sched- 
ules in  any  manner  whatsoever.  If  this 
be  not  so,  a  wide  door  is  opened  to  favorit- 
ism in  the  carriage  of  property  in  the  in- 
stances mentioned,  free  of  charge.  If  it  is 
lawful,  in  view  of  the  provisions  of  the 
interstate  commerce  act,  to  issue  franks  of 
the  character  under  consideration  in  this 
case,  then  this  right  must  be  founded  upon 
some  exception  incorporated  in  the  act." 

It  is  further  said  that  the  passes  con- 
templated by  the  parties  were  not  strictly 
free  passes;  for,  it  is  argued,  the  railroad 
company  would  receive  a  valuable  considera- 
tion for  each  one  issued  by  it.  This  view 
is  more  plausible  than  sound,  and  does  not 
meet  the  difficulty.  Suffice  it  to  say,  in  this 
case,  that  such  passes,  when  issued,  would 
be  illegal  under  the  act  of  Congress,  by 
reason  of  their  not  being  paid  for  in  money, 
according  to  the  company's  schedule  of 
rates,  but  in  consideration  only  of  the  re- 
lease by  Mottley  and  wife  of  their  claim 
for  damages  on  account  of  the  collision  in 
question. 

We  now  come  to  the  question  whether,  as- 
suming that  the  agreement  of  1871  was 
valid  when  made,  could  Congress,  by  any 
statute  subsequently  enacted,  make  its  en- 
forcement bv  suit  impossible.  There  are  cer- 
tain propositions  at  the  base  of  this  in- 
quiry which  we  need  not  discuss  at  large, 
because  they  have  become  thoroughly  estab- 
lished in  our  constitutional  jurisprudence. 
One  is,  that  the  power  granted  to  Congress 
to  regulate  commerce  among  the  states  and 
with  foreign  nations  is  complete  in  itself, 
and  is  unrestricted  except  by  the  limitations 
^upon  its  authority  to  be  found  in  the  Con- 
stitution. Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  211,  229, 
44  L.  ed.  136,  143,  20  Sup.  Ct.  Rep.  96; 
Scranton  v.  Wheeler,  179  U.  S.  141,  162, 
163,  45  L.  ed.  126,  137,  21  Sup.  Ct  Rep.  48; 
Chicago  B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S. 
561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
a:  k  E.  Ann.  Cas.  1175;  Union  Bridge  Co. 
V.  United  States,  204  U.  S.  364,  400,  51  L. 
ed.  523,  539,  27  Sup.  t!t.  Rep.  367 ;  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219  U. 
S.  186,  202,  65  L.  ed.  167,  180,  31  L.R.A. 
(N.S.)  7,  31  Sup.  Ct.  Rep.  164. 

In  the  Addyston  Pipe  Case,  this  court 
said  that,  under  its  power  to  regulate  com- 
merce, Congress  "may  enact  such  legisla- 
tion as  shall  declare  void  and  prohibit  the 
performance  of  any  contract  between  in- 
dividuals or  corporations  where  the  natural 
and  direct  effect  of  such  a  contract  will  be, 
when  carried  out,  to  directly,  and  not  as  a 
mere  incident  to  other  and  innocent  pur- 
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poses,  regulate  to  any  substantial  extent 
interstate  commerce." 

In  the  Scranton  Case,  where  a  riparian 
owner  sought  compensation  from  the  gov- 
ernment because  his  access  to  navigability 
had  been  materially  obstructed  by  a  pier 
constructed  by  the  government  on  the  sub- 
merged grounds  in  front  of  his  land,  this 
court  said:  "The  riparian  owner  acquired 
the  right  of  access  to  navigability  subject 
to  the  contingency  that  such  right  might  be- 
come valueless  in  consequence  of  the  erec- 
tion under  competent  authority  of  struc- 
tures on  the  submerged  lands  in  front  of  his 
property,  for  the  purpose  of  improving  navi- 
gation. When  erecting  the  pier  in  question, 
the  government  had  no  object  in  view  ex- 
cept, in  the  interest  of  the  public,  to  im- 
prove navigation.  It  was  not  designed 
arbitrarily  or  capriciously  to.  destroy  rights 
belonging  to  any  riparian  owner.  What  was 
done  was  manifestly  necessary  to  meet  the 
demands  of  international  and  interstate 
commerce." 

In  the  Union  Bridge  Co.  the  question 
was  as  to  the  constitutional  authority  of  the 
government  to  require  the  bridge  company 
to  make  certain  changes  or  alterations  in  a 
bridge  across  a  navigable  river  of  the 
United  States,  in  Pennsylvania,  and  which 
bridge  the  company  owned  and  constantly 
used.  It  was  admitted  that  the  bridge  had 
been  lawfully  erected.  But  ultimately,  in 
view  of  the  necessities  of  interstate  com- 
merce, it  had  become  an  unreasonable  ob- 
struction to  free,  open  navigation  by  vessels 
and  boats  then  in  use,  and,  for  that  reason 
alone,  the  government,  by  its  constituted 
authorities,  proceeding  under  an  act  of  Con- 
gress, ordered  the  bridge  company,  at  its 
own  cost,  to  make  certain  changes  and  al- 
terations in  the  structure.  This  court  held 
that  there  was  no  taking  of  property  for 
public  use  in  the  constitutional  sense,  and 
that  although  the  bridge,  when  erected  un- 
der the  authority  of  Pennsylvania,  may  have 
been  a  lawful  structure,  and  although  it 
may  not  have  been  an  unreasonable  obstruc- 
tion to  commerce,  as  then  carried  on,  ''it 
must  be  taken,  under  the  cases  cited  and 
upon  principle,  not  only  that  the  company, 
when  exerting  the  power  conferred  upon  it 
by  the  state,  did  so  with  knowledge  of  the 
paramount  authority  of  Congress  to  ref- 
late commerce  among  the  states,  but  that 
it  erected  the  bridge  subject^  to  the  possi- 
bility that  Congress  mightf  at  some  future 
time,  when  the  public  interest  demanded, 
exert  its  power  by  appropriate  legislation 
to  protect  navigation  against  unreasonable 
obstructions." 

Long  before  the  above  cases  were  decided 
it  was  said  in  Legal  Tender  Cases,  12  Wall.. 
550,  551,  20  L.  ed.  311,  312,  that  "as,  in 
a  state  of  civil  society,  property  of  a  citixen 
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or  subject  is  ownership,  subject  to  the  law- 
ful demands  of  the  sovereign,  so  contracts 
must  be  understood  as  made  in  reference 
to  the  possible  exercise  of  the  rightful  au- 
thority of  the  government,  and  no  obliga- 
tion of  a  contract  can  extend  to  the  defeat 
of  legitimate  government  authority." 

These  principles  control  the  decision  of 
the  present  question.  The  agreement  be- 
tween the  railroad  company  and  the  Mott- 
leys  must  necessarily  be  regarded  as  having 
been  made  subject  to  the  possibility  that, 
at  some  future  time,  Congress  might  so 
exert  its  whole  constitutional  power  in  regu- 
lating interstate  commerce  as  to  render  that 
agreement  unenforceable,  or  to  impair  its 
value.  That  the  exercrse  of  such  power  may 
be  hampered  or  restricted  to  any  extent  by 
contracts  previously  made  between  individu- 
als or  corporations  is  inconceivable.  The 
framers  of  the  Constitution  never  intended 
any  such  state  of  things  to  exist. 

It  is  said  that  if  Congress  intended  by 
the  commerce  act  to  embrace  such  a  case 
as  this,  then  the  act  is  repugnant  to  the 
Constitution.  Does  the  act  infringe  upon 
the  constitutional  liberty  of  the  citizen  to 
make  contracts?  Manifestly  not.  In  the 
Addyston  Pipe  Case  (p.  228),  above  cited, 
the  court  said:  "We  do  not  assent  to  the 
correctness  of  the  proposition  that  the  con- 
stitutional guaranty  of  liberty  to  the  in- 
dividual to  enter  into  private  contracts 
limits  the  power  of  Congress,  and  prevents 
it  from  legislating  upon  the  subject  of  con- 
tracts" relating  to  interstate  conunerce. 
Again:  "But  it  has  never  been,  and  in  our 
opinion  ought  not  to  be,  held  that  the  word 
[liberty]  included  the  right  of  an  individual 
to  enter  into  private  contracts  upon  all 
subjects,  no  matter  what  their  nature,  and 
wholly  irrespective  (among  other  things) 
of  the  fact  that  they  would,  if  performed, 
result  in  the  regulation  of  interstate  com- 
merce, and .  in  the  violation  of  an  act  of 
Congress  upon  that  subject.  The  provision 
in  the  Constitution  does  not,  as  we  believe, 
exclude  Congress  from  legislating  with  re- 
gard to  contracts  of  the  above  nature,  lohile 
in  the  exercise  of  its  constitutional  right 
to  regulate  commerce  among  the  states, 
.  .  .  Anything  which  directly  obstructs 
and  thus  regulates  that  commerce  which  is 
carried  on  among  the  states,  whether  it  is 
state  legislation  or  private  contracts  be- 
tween individuals  or  corporations,  should 
be  subject  to  the  power  of  Congress  in  the 
regulation  of  that  commerce." 

These  authorities  and  principles  condemn 
the  proposition  that  the  defendants  in  error 
had  the  constitutional  right,  pursuant  to 
or  because  of  the  agreement  of  1871,  and 
during  their  respective  lives,  to  accept  and 
use  free  transportation  for  themselves,  as 
passengers,  on  an  interstate  train,  after 
34  L.R.A.(N.S.). 


Congress  forbade,  under  penalty,  any  inter- 
state carrier  to  demand,  collect,  or  receive 
compensation  for  transportation,  or  any  in- 
terstate passenger  not  within  the  classes  ex- 
cepted by  the  act,  to  use  transportation 
tickets,  except  upon  the  basis  fixed  by  the 
carrier's  published  schedule  of  rates.  After 
the  commerce  act  came  into  effect,  no  con- 
tract that  was  inconsistent  .with  the  regu- 
lations established  by  the  act  of  Congress 
'could  be  enforced  in  any  court.  The  rule 
upon  this  subject  is  thoroughly  established. 

It  is  not  determinative  of  the  present 
question  that  the  commerce  act,  as  now  con- 
strued, will  render  the  contract  of  no  value 
for  the  purposes  for  which  it  was  made. 
In  Legal  Tender  Cases,  above,  cited,  the 
court,  referring  to  the  5th  Amendment, 
which  forbids  the  taking  of  private  prop- 
erty for  public  use  without  just  compensa- 
tion or  due  process  of  law,  said:  "Ihat 
provision  has  always  been  understood  as  re- 
ferring only  to  a  direct  appropriation,  and 
not  to  consequential  injuries  resulting  from 
the  exercise  of  lawful  power.  It  has  never 
been  supposed  to  have  any  bearing  upon  or 
to  inhibit  laws  that  indirectly  work  harm 
and  loss  to  individunls.  A  row  tnriff,  an 
embargo,  a  draft,  or  a  war,  may  inevitably 
bring  upon  individuals  great  losses;  may, 
indeed,  rendeY  valuable  property  almost 
valueless.  They  may  destroy  the  worth  of 
contracts." 

In  Fitzgerald  v.  Grand  Trunk  R.  Co. 
which  was  the  case  of  a  contract  for  the 
transportation  of  lumber  through  several 
states,  the  supreme  court  of  Vermont  said: 
"Such  conunerce  is  solely  regulated  by  Con- 
gress, and  when  parties  make  contracts  to 
engage  in  interstate  commerce,  they  are 
held  to  do  so  upon  the  basis  and  with  the 
understanding  that  changes  in  the  law  ap- 
plicable to  their  contracts  may  be  made. 
There  can,  in  the  nature  of  things,  be  no 
vested  right  in  an  existing  law  which  pre- 
cludes its  change  or  repeal,  nor  vested  right 
in  the  omission  to  legislate  upon  a  partic- 
ular subject  which  exempts  a  contract  from 
the  effect  of  subsequent  legislation  upon  its 
subject-matter  by  competent  legislative  au- 
thority." 63  Vt.  169,  173,  13  L.R.A.' 70, 
3  Inters.  Com.  Rep.  633,  22  Atl.  76. 

In  Pomeroy  on  Contracts,  §  280  (Specific 
Performance),  after  observing  that  an  il- 
legal contract  cannot  be  made  the  basis 
of  any  judicial  proceeding,  and  that  no  ac- 
tion in  law  or  equity  could  be  maintained 
upon  it,  it  was  said.  "This  impossibility 
of  enforcement  exists,  whether  the  agree- 
ment is  illegal  in  its  inception,  or  whether, 
being  valid  when  made,  the  illegality  has 
been  created  by  a  subsequent  statute." 
Among  the  cases  cited  by  the  author  in  sup- 
port of  that  view  was  Atkinson  v.  Ritchie, 
10  East,  530,  534,  in  which  the  Chief  Jus- 
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tice,  Lord  Ellenborough,  delivering  the  opin- 
ion of  the  court,  said:  "That  no  contract 
can  properly  be  carried  into  effect,  which 
waa  originally  made  contrary  to  the  pro- 
visions of  law,  or  which,  being  made  con- 
sistently with  the  rules  of  law  at  the  time, 
has  become  illegal  in  virtue  of  some  sub- 
sequent law,  are  propositions  which  admit 
of  no  doubt."  }n  Kentucky  k  I.  Bridge  Co. 
V.  Louisville  &  N.  R.  Co.  2  Inters.  Com. 
Rep.  102,  34  Am.  &  Eng.  R.  Cas.  630,  Judge- 
Cooley  said:  "But  the  act  to  regulate  com- 
merce is  a  general  law,  and  contracts  are 
always  liable  to  be  more  or  less  alTected 
by  general  laws,  even  when  in  no  way  re- 
ferred to.  .  .  .  But  this  incidental  ef- 
fect of  the  general  law  is  not  understood 
to  make  it  a  law  imparing  the  obligation 
of  contracts.  It  is  a  necessary  effect  of 
any  considerable  change  in  the  public  laws. 
If  the  legislature  had  no  power  to  alter  its 
police  laws  when  contracts  would  be  af- 
fected, then  the  most  important  and  valu- 
able reforms  might  be  precluded  by  the 
simple  device  of  entering  into  contracts  for 
the  purpose.  No  doctrine  to  that  effect 
would  be  even  plausible,  much  less,  sound 
and  tenable."  "If  one  agrees,"  said  Mr. 
Parsons,  "to  do  a  thing  which  it  is  law- 
.  ful  for  him  to  do,  and  it  becomes  unlawful 
by  an  act  of  the  legislature,  the  act  avoids 
the  promise."    Parsons,  Contr.  6th  ed.  675. 

We  forbear  any  further  citation  of  au- 
thorities. They  are  numerous  and  are  all 
one  way.  They  support  the  view  that,  as 
the  contract  in  question  would  have  been 
illegal  if  made  after  the  passage  of  the 
commerce  act,  it  cannot  now  be  enforced 
Against  the  railroad  company,  even  though 
valid  when  made.  If  that  principle  be  not 
sound,  the  result  would  be  that  individuals 
and  corporations  could,  by  contracts  be- 
tween themselves,  in  anticipation  of  legis- 
lation, render  of  no  avail  the  exercise  by 
Congress,  to  the  full  extent  authorized  by 
the  Constitution,  of  its  power  to  regulate 
commerce.  No  power  of  Congress  can  be 
thus  restricted.  The  mischiefs  that  would 
result  from  a  different  interpretation  of  the 
Constitution  will  be  readily  perceived. 

In  our  opinion,  the  relief  asked  by  the 
plaintiffs  must,  upon  principle  and  au- 
thority, be  denied;  that  the  railroad  com- 
pany rightly  refused,  after  the  passage  of 
the  commerce  act,  further  to  comply  with 
the  agreement  of  1871;  and,  that  the  decree 
requiring  performance  of  its  provisions  by 
issuing  annual  passes  was  erroneous. 

Whether,  without  enforcing  the  contract 
in  suit,  the  defendants  in  error  may,  by 
some  form  of  proceeding  against  the  rail- 
road company,  recover  or  restore  the  rights 
they  had  when  the  railroad  collision  oc- 
curred, is  a  question  not  before  us^  and  wo 
express  no  opinion  on  it. 
84  L.R.A.(N.8.) 


The  judgment  is  reversed,  and  tlM  cauaa 
is  remanded  for  such  further  proceedings 
as  may  be  deemed  proper,  not  inconaiatent 
with  the  views  herein  expressed* 

Reversed. 
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J.    WESLEY    BAYS'S    ADMINISTRATOR 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt. 

(142  Ky.  400,  134  S.  W.  450.) 

Carrier  —  passenger  —  termination  of 
relation  ^  securing  shelter. 

1.  A  passenger  does  not  retain  his  rights 
as  such  where,  for  a  period  of  two  hours 
after  reaching  his  destination,  he  remains 
at  the  station  to  secure  shelter  from  a 
storm. 

Railroad  —  lookout  for  persons  at  sta- 
tions —  night. 

2.  A  railroad  company  owes  no  duty  to 
look  out  for  persons  who  may  possibly  be 
crossing  its  tracks  in  the  night  when  no 
trains  are  due,  and  there  is  no  business  to 
be  transacted  at  its  station,  between  the 
station  building  and  the  village  restaurant 
and  store  on  the  opposite  side  of  the  tracks 
from  the  station,  at  which  point  thers  is 
no  publie  crossing. 

(February  22,  lOlL) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Knox  County 
in   plaintiff's  favor   in  an   action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of   plaintiff's   intestate.     Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.— As  to  termination  of  passenger's 
relation  as  such  upon  reaching  destination, 
see  note  to  Glenn  v.  Lake  Erie  &  W.  R.  Co. 
2  L.Rji.(N.S.)  873,  and  Powell  v.  Philadel- 
phia &  R.  R.  Co.  20  L.R.A.(N.S)    1019. 

As  to  duty  to  keep  a  lookout  for  tres- 
passers on  track,  see  note  to  Frye  v.  St 
Louis,  L  M.  &  S.  R.  Co.  8  L.R.A.(N.S.)  1069. 
And  as  to  the  effect  of  other  duties  to  ex- 
cuse the  failure  to  keep  a  lookout,  see  note 
to  Louisville  &  N.  R.  Co.  v.  Gilmore,  21 
L.R.A.(N.S.)   723. 

The  duty  of  trainmen  upon  perceiving  an 
object  upon  the  track,  the  character  of 
which  is  unknown,  but  which  proves  to  be  a 
trespasser,  helpless  on  the  track,  is  treated 
in  the  note  to  Louisville,  H.  &  St.  L.  R.  Co. 
V.  Hathaway,  2  L.R.A.(N.S.)  498. 

As  to  the  doctrine  of  "last,  clear  chance," 
which  frequently  affects  the  question  as  to 
the  ultimate  liability  of  the  railroad  com- 
pany in  this  class  of  cases,  see  annotation 
referred  to  in  footnote  to  Hammers  t. 
Colorado  8.  N.  O.  &  P.  R.  Co.  post,  685. 


1011« 


BATS  T.  LOUISVILLi:  &  N.  R.  CO. 


670 


Messrs.  Sanies  D.  Black,  J.  W.  Aloorn, 
and  Benjamin  D.  Warfleld  for  appellant. 
Mr.  B.  B.  Golden  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Four  Mile  is  a  station  on  the  Louisville 
A  Nashville  railroad  about  17  i  miles  west 
of.Middlesboro.  In  September,  1907,  J.  Wes- 
ley Bays  and  a  number  of  others  went  from 
Four  Mile  to  Middlesboro.  Bell  County  is 
dry,  but  whisky  is  sold  at  Middlesboro. 
The  party  left  Middlesboro  for  Four  Mile 
about  10  o'clock  at  night  on  the  regular 
passenger  train.  Bays  had  a  half  gallon  of 
whisky,  and  the  others  of  the  party  had, 
some  more,  some  less.  The  train  reached 
Four  Mile  about  11  o'clock,  or  a  little  be- 
fore. When  they  got  off  the  train  at  Four 
Mile,  it  was  very  dark  and  rainy.  Tliey 
lived  several  miles  from  the  station,  and 
after  the  train  left  they  all  remained  under 
the  station  platform  shed.  The  county 
road  ran  just  south  of  the  depot,  and  only 
a  few  feet  from  it.  North  of  the  depot,  and 
about  as  far  from  it  as  the  county  road, 
is  the  main  track  of  the  railroad,  and  a 
few  feet  further  north  is  a  side  track, 
called  in  the  record  the  "loading  track." 
About  30  feet  north  of  the  loading  track, 
and  opposite  the  shed,  is  a  restaurant. 
West  of  the  restaurant,  and  adjoining  it, 
is  a  store  and  the  postofike.  About  12:50 
that  night,  a  switch  engine  pushed  some 
cars  in  on  this  loading  track,  pasi  the 
depot,  up  towards  the  western  end  of  that 
track.  Shortly  after  this  train  was  pushed 
in,  Bays  said  to  a  friend  that  he  would  go 
over  to  the  restaurant  and  get  them  a 
lunch.  He  then  went  down  the  steps  of  the 
platform  and  started  across  toward  the 
restaurant.  Two  other  men  about  the 
same  time  started  across,  following  Bays 
to  get  them  a  watermelon.  As  these  men 
got  near  the  loading  track,  the  switch  en- 
gine, which  had  been  cut  loose  from  the 
cars  it  had  taken  in,  was  backed  out  and 
dashed  past  them,  just  before  they  reached 
the  track.  As  the  engine  passed  them, 
they  saw  the  back  of  a  man  on  the  far 
side  of  the  track,  whom  they  took  to  be 
Bays.  After  the  engine  passed,  they  went 
on  into  the  restaurant,  not  supposing  that 
Bays  was  hit.  Not  long  afterward,  how- 
ever, Bays's  body  was  found  on  the  load- 
ing track,  about  75  feet  east  of  where  he 
was  last  seen,  and  from  all  the  circum- 
stances it  may  fairly  be  inferred  that  he 
was  caught  by  the  engine  and  carried  by 
it  to  the  point  where  he  was  found,  and 
there  run  over.  This  action  was  brought  by 
the  administrator  of  Bays  against  the  rail- 
road company  to  recover  for  his  death,  on 
the  ground  that  he  was  killed  by  reason  of 
34  L.E.A.(N.S.) 


its  negligence.  The  proof  for  the  plaintiff 
on  the  trial  by  the  members  of  the  party 
who  testified  was  to  the  effect  that  there 
was  no  light  on  the  rear  of  the  engine  as 
it  backed  in,  that  no  signal  was  given  of 
its  approach,  and  that  it  came  very  fast. 
The  proof  for  the  defendant  was  to  the 
effect  that  the  engine  had  a  headlight  in 
front  and  a  headlight  on  the  back  of  the 
tender;  that  the  bell  of  the  engine  was 
ringing;  and  that  it  was  running  about  8 
or  10  miles  an  hour.  The  weight  of  the 
evidence  as  to  the  light  on  the  tender  and 
the  ringing  of  the  bell  is  with  the  defendant, 
but  its  evidence  shows  that  there  was  no- 
body on  the  rear  of  the  tender  as  it  was 
backed;  that  the  fireman  was  ringing  the 
bell;  that  the  engineer  was  at  the  throttle; 
and  that  neither  of  them  could  see  a  person 
on  the  track  over  the  coal  that  was  piled 
on  the  tender.  The  circuit  court,  refusing 
to  instruct  the  jury  peremptorily  to  find 
for  the  defendant,  instructed  them  in  sub- 
stance that,  if  the  place  where  Bays  was 
struck  was  a  place  where  the  presence  of 
persons  on  th6  track  should  be  anticipated, 
it  was  the  duty  of  the  defendant  to  give 
reasonable  notice  of  the  approach  of  its 
engine,  maintain  a  proper  lookout,  and  run 
the  engine  at  such  speed  as  ordinary  cure 
for  the  safety  of  such  persons  required. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $5,500,  on  which  the  court 
entered  judgment.  The  defendant  appeals. 
The  only  question  we  deem  it  necessary  to 
consider  on  the  appeal  is  whether  a  peremp- 
tory instruction  to  find  for  the  defendant 
under  the  evidence  should  have  been  given. 
This  court  has  in  a  number  of  cases  held 
that  a  lookout  duty  on  railroad  engines  and 
cars  exists  in  incorporated  cities  and  towns 
and  other  places  wnere  the  presence  of  per- 
sons on  the  track  should  be  reasonably  an- 
ticipated; also  that,  where  the  lookout  duty 
exists,  the  engine  and  cars  must  be  run  at 
such  speed  and  under  such  control  that  the 
lookout  will  be  serviceable  in  case  danger 
is  seen;  that  a  lookout  is  not  sufficient 
where  the  person  looking  out  is  not  in  a 
position  to  see;  that  reasonable  warning  of 
the  approach  of  the  train  must  be  given; 
and  that  the  backing  of  the  cars  or  an  en- 
gine in  the  dark,  without  a  light  in  front, 
in  such  localities,  is  negligence.  Shelby  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  85  Ky.  224, 
3  S.  W.  167;  Conley  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  89  Ky.  402,  12  S.  W.  704; 
Gunn  V.  Felton,  108  Ky.  661,  57  S.  W.  15; 
Louisville  &  N.  R.  Co.  v.  Lowe,  118  Ky.  260, 
65  L.R.A.  122,  80  S.  W.  768;  Illinois  C.  R. 
Co.  V.  Murphy,  123  Ky.  787,  11  L.R.A. 
(N.S.)  852,  97  S.  W.  729,  and  cases  cited. 
The  court  has  also  held  in  a  number  of 
cases  that  the  railroad  c<Hnpany  owes  no 
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duty  to  trefipaasers  on  its  trackg  at  other 
places,  except  to  avoid  injuring  them  after 
their  danger  is  discovered.  Brown  v. 
Louisville  &  N.  R.  Co.  97  Ky.  228,  30  S.  W. 
639 ;  Louisville  &  N.  R.  Co.  v.  Redmon,  122 
Ky.  385,  91  8.  W.  722;  Chesapeake  &  O. 
R.  Co.  v.  Nipp,  126  Ky.  49,  100  S.  W.  246. 
It  is  plain  that  the  danger  to  Bays  was 
not  discovered,  and  that,  if  he  was  a  tres- 
passer, no  recovery '  can  he  had  for  his 
death  unless  the  place  at  which  he  was 
struck  was  one  where  a  lookout  duty  was 
required.  While  Bays  was  a  passenger 
when  he  reaohed  Four  Mile,  his  rights  as 
a  passenger  ceased  after  he  had  had  a 
reasonable  time  to  leave  the  station.  He 
and  his  friends  could  not  remain  under  the 
station  platform  indefinitely  as  passengers. 
The  accident  occurred  about  two  hours 
after  he  reached  the  station,  and  they  were 
not  then  under  the  shed  as  passengers. 
Illinois  C.  R.  Co.  v.  Laloge,  113  Ky.  896, 
62  L.R.A.  405,  69  8.  W.  795;  6  Cyc.  Law 
&  Proc.  pp.  541,  542;  8andifer  v.  Louisville 
&  N.  R.  Co.  28  Ky.  L.  Rep.  464,  89  8.  W. 
528.  They  had  no  more  right  then  to  use 
the  tracks  of  the  railroad  company  than 
if  they  had  never  been  passengers  on  the 
train.  8o  the  case  comes  to  this:  Was  he 
at  a  point  where  the  railroad  company 
owed  him  a  lookout  duty?  The  proof  for 
the  plaintiff  on  the  trial  showed  that  Four 
Mile  is  a  straggling  hamlet,  unincorpo- 
rated, without  a  street  or  an  alley,  consist- 
ing of  about  twenty  or  twenty-five  houses; 
that  a  spur  track  turns  off  there  and  goes 
up  Four  Mile  creek  to  some  coal  camps 
about  3  miles  off,  where  1,000  or  1,200 
men  are  employed;  that  another  spur  track 
turns  off  near  there,  which  goes  to  the 
Jellico  mines,  some  miles  further  away,  and 
across  Cumberland  river,  where  a  number  of 
miners  are  also  employed;  that,  from  both 
of  these  mines,  persons  come  to  Four  Mile 
to  take  the  train,  and  many  of  them,  in 
coming,  walk  along  the  railroad  tracks  to 
the  station;  that  about  1,000  tickets  a 
month  are  sold  at  the  station;  and  that 
the  tracks  about  the  station  and  approach- 
ing it  are  much  used  by  pedestrians.  But 
this  proof  as  to  the  persence  of  persons 
on  the  track  relates  mainly  to  train  time, 
ordinary  business  hours,  and  a  reasonable 
time  thereafter.  There  is  no  proof  of  the 
use  of  the  track  by  pedestrians  at  a  late 
hour  of  the  night  to  any  considerable  ex- 
tent. The  restaurant  referred  to  usually 
closed  at  10  o'clock.  On  the  night  in  ques- 
tion, it  had  remained  open  because  it  was 
pay  day  at  the  mines,  and  some  miners  who 
had  come  in  had  remained  there,  eating, 
etc.,  on  account  of  the  storm.  We  think 
the  evidence  well  warrants  the  conclusion 
that  about  train  time  there  was  such  a  use 
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of  the  tracks  about  the  station  that  a  look- 
out duty  was  then  required  as  to  persons 
coming  to  the  trains  or  otherwise  lawfully 
using  the  station  grounds;  but  here  the 
passenger  train  had  passed  two  hours  be- 
fore, and  there  was  no  train  to  stop  at  this 
station  for  a  number  of  hours.  The  proof 
tends  to  show  that  the  railroad  tracks  all 
about  the  station  were  used  by  people,  and 
there  is  nothing  in  the  evidence  to  show 
that  the  point  where  Bays  was  struck  was 
any  more  used  than  other  points  about  the 
station,  or  near  it,  except  the  fact  that  the 
restaurant  and  postoffice  were  near  there. 
Most  of  the  houses  in  the  place  were  on  the 
same  side  of  the  railroad  as  the  restaurant ; 
but  the  depot  was  on  the  other  side,  and 
there  was,  of  course,  much  passing  from  or 
to  it  about  train  time,  and  more  or  less 
such  passing  during  business  hours  at  the 
depot,  but  not  in  the  late  hours  of  the 
night.  By  reason  of  the  fact  that  the 
coal  from  the  mines  referred  to  was 
brought  to  Four  Mile  and  there  put  on  the 
trains,  the  side  tracks  and  yards  there  were 
much  used  by  the  railroad  company.  The 
point  where  Bays  was  struck  was  in  the 
yard.  It  has  been  well  said  that  a  rail- 
road track  is  a  signal  of  danger,  and  that 
those  who  trespass  upon  a  railroad  track 
take  the  risk  unless  it  is  at  a  point  where 
a  lookout  duty  is  imposed.  This  must  be 
especially  true  in  a  much  used  yard  of  a 
railroad  company,  where,  from  the  neces- 
sity of  the  business,  the  engines  and  cars 
mus(  be  constantly  moved  about.  8o  the 
case  turns  on  the  question  whether,  on 
the  facts  shown,  the  railroad  company  owed 
Bays  a  lookout  duty.  The  answer  to  the 
question  must  depend  upon  the  law  as  it 
has  been  heretofore  laid  down  by  this  court 
in  the  cases  decided  by  it. 

In  Louisville  &  N.  R.  Co.  t.  Howard,  82 
Ky.  214,  the  intestate  lost  his  life  near  the 
town  of  Chicago,  in  Marion  county,  while 
walking  along  the  railroad  at  a  late  hour 
of  the  night,  by  reason  of  the  fact  that  no 
lookout  was  kept  on  a  train  coming  up  be- 
hind him.  Holding  that  there  could  be  no 
recovery,  the  court  said:  "In  the  case  be- 
fore us  the  company  had  the  exclusive  right 
to  the  use  of  the  road  at  the  place  where 
the  appellee's  intestate  lost  his  life,  and  we 
see  no  reason  for  making  the  company 
responsible,  unless  it  should  appear  that 
those  in  charge  of  the  train,  after  discover- 
ing the  condition  and  danger  of  the  party 
exposed,  could,  by  the  exercise  of  the  proper 
care,  have  avoided  the  injury." 

In  Kentucky  C.  R.  Co.  v.  Gastineau, 
83  Ky.  119,  where  the  deceased  lost  his  life 
in  the  yard  of  the  company  at  Lexington, 
the  court  again  said:  "A  railroad  company 
has  the  right  to  the  exclusive  use  and  oe- 
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cupation  of  its  yard  or  tracks  except  at 
crossings  or  such  places  as  the  public  are, 
by  law,  authorized  to  use;  otherwise,  it 
could  not  properly  perform  its  duties  to  the 
public.  It  is  not  required  to  anticipate  the 
intrusion  of  others,  and  the  one  who  enters 
upon  them  without  right  does  so  at  his 
peril." 

In  Schackleford  t.  Louisville  &  N.  R.  Co. 
84  Ky.  43,  4  Am.  St.  Rep.  189,  the  deceased 
was  employed  at  a  section  house  on  the 
railroad,  and  there  was  a  path  leading 
acrossB  the  railroad  to  the  section  bouse, 
used  by  the  persons  living  there.  The  de- 
ceased, while  crossing  the  railroad  on  this 
path,  was  struck  by  an  approaching  train 
which  failed  to  keep  a  proper  lookout  or  to 
give  any  signals  of  its  approach  to  the  coun- 
ty road  crossing  near  by.  Sustaining  the 
circuit  court  in  giving  the  jury  a  perempto- 
ry instruction  to  find  for  the  defendant,  the 
court  said:  "She  was  not  injured,  however, 
at  a  place  where  the  public  had  a  right  to 
be,  but  at  a  point  upon  the  track  where 
the  right  of  the  company  was  exclusive, 
and  where  a  reckless  use  would  not  neces- 
sarily endanger  the  lives  of  persons,  as 
would  be  the  case  in  a  town  or  upon  a 
public  thoroughfare.  The  speed  of  the 
train,  under  such  circumstances,  cannot 
constitute  neglect  as  to  one  who  voluntarily 
places  himself  upon  the  track,  and  where  he 
has  no  right  to  be,  and  thus  carelessly  ex- 
poses himself  to  '  injury.  Railroad  trains 
must  give  the  customary  signals  at  public 
places  or  public  crossings.  The  failure  to 
do  so  is  negligence;  but  this  is  required  for 
the  safety  of  passengers,  trainmen,  and  the 
public  using,  and  who  have  the  right  to 
use,  the  track  at  such  public  ways,  and  not 
for  the  purpose  of  protecting  those  who,  as 
trespassers,  may  be  crossing  or  using  the 
track  elsewhere." 

In  McDermott  v.  Kentucky  C.  R.  Co.  93 
Ky.  412,  20  S.  W.  381,  the  plaintiff  had 
been  injured  in  the  yards  at  Paris,  Ken- 
tucky, by  a  backing  train  moved  at  a  rapid 
rate  of  speed  without  any  warning  of  Ua 
movement.  Sustaining  the  circuit  court  in  in- 
structing the  jury  peremptorily  to  find  for 
the  defendant,  the  court  said:  "According- 
ly, as  moving  engines  and  cars  to  and  fro 
in  the  yard  of  a  railroad  company  is  in- 
dispensable to  safe  and  proper  conduct  of 
its  business,  it  should  be  no  more  obliged 
to  specially  look  out  for  presence  of  those 
who  may  go  there  without  right  than  for 
trespassers  on  the  main  track  away  from 
the  yard.  For  to  require  the  bell  rung  or 
whistle  blown  at  every  movement  of  an 
engine  in  the  company's  yard  to  and  from 
a  ooal  chute,  water  tank,  or  turntable,  how- 
ever slowly  or  short  the  distance  it  mi^ht 
have  to  go,  or  that  an  extra  employee  be 
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placed  upon  every  backing  engine  simply 
to  wai'n  or  look  out  for  presence  of  persons 
having  no  right  or  reasonably  expected  .to 
be  there,  when  not  at  all  necessary  for  safe- 
ty of  persons  or  property  legally  entitled  to 
care  and  protection  by  the  company,  would 
be  unreasonable  and  oppressive." 

In  Brown  v.  Louisville  &  N.  R.  Co.  97 
Ky.  228,  30  S.  W.  639,  the  deceased  was 
killed  within  the  corporate  limits  of  the 
city  of  Louisville,  but  at  a  point  where  the 
territory  had  not  been  laid  off  into  streets, 
and  where  there  was  no  density  of  popula- 
tion. There  was  evidence  that  the  train 
was  not  properly  manned  or  equipped,  and 
by  reason  of  this  the  man  was  killed.  This 
court,  holding  that  the  peremptory  instruc- 
tion to  the  jury  was  proper,  said:  "We 
think  the  better  doctrine  is  that  simple 
acquiescence  on  the  part  of  a  railroad  com- 
pany in  the  use  of  its  track  in  this  way 
does  not  confer  authority  or  right,  nor 
amount  to  license  so  to  use;  that  decedent, 
being  a  trespasser  and  a  wrongdoer  at  the 
time  of  his  injury,  had  no  right  to  com- 
plain of  the  size  or  weight  of  the  train, 
nor  of  its  speed  (further  than  it  should 
not  be  run  in  a  city  at  a  reckless  and  dan- 
gerous rate),  nor  of  its  machinery  or 
brakes,  that  they  were  insufficient,  nor  that 
it  was  not  properly  manned." 

The  rule  laid  down  in  these  cases  has 
been  followed  in  many  subsequenl  cases. 
In  Oatts  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
16  Ky.  L.  Rep.  87,  22  S.  W.  330,  the  injury 
occurred  at  Bumside  station.  Oatts  was 
standing  on  the  railroad  track,  trying  to 
arrange  some  horses  which  he  had  loaded 
on  a  car  on  the  side  track.  A  car  waa 
pushed  down  the  track  by  an  engine,  with- 
out warning  by  bell  or  whistle,  and  injured 
him.  The  peremptory  instruction  which 
was  given  by  the  circuit  court  was  sus- 
tained. In  Hoskins  v.  Louisville  &  N.  R. 
Co.  17  Ky.  L.  Rep.  78,  30  S.  W.  643,  the 
deceased  was  killed  within  the  corporate 
limits  of  Pineville,  in  what  was  called 
"Wasaota,"  by  a  train  running  very  rapid- 
ly and  giving  no  warning  of  its  approach. 
A  peremptory  instruction  was  given  the 
jury  by  the  circuit  court,  and  *  this,  on 
appeal,  was  affirmed.  In  Gherkins  v.  Louis- 
ville &  N.  R.  Co.  17  Ky.  L.  Rep.  201,  30 
S.  W.  651,  the  intestate  was  killed  at  High- 
land Park,  a  station  a  few  miles  south  of 
Louisville,  by  a  hand  car  running  very 
rapidly  up  behind  him  without  warning 
while  a  freight  train  was  passing  on  the 
other  track.  The  court  said:  "It  is  mani- 
fest that  the  deceased  was,  at  the  time  he 
was  injured,  a  trespasser,  in  a  legal  sense, 
upon  the  property  of  appellee,  to  the  ex- 
clusive use  of  which  it  was  entitled,  and 
that  there  was  no  public  crossing  at  or 
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near  the  place  where  the  accident  occurred. 
It  is  the  settled  doctrine  of  this  court  that 
nothing  short  of  a  failure  on  part  of  the 
company  to  exercise  reasonable  diligence  in 
avoiding  the  accident  after  discovery  of  the 
danger  to  the  trespasser  will  make  the  com- 
pany liable." 

In  Louisville  &  N.  R.  Co.  v.  Wade,  18 
Ky.  L.  Rep.  549,  36  S.  W.  1125,  the  injury 
occurred  at  the  station  of  Woodburn,  in 
Warren  county,  a  much  larger  place  than 
Four  Mile.  The  plaintiff,  while  walking 
along  the  railroad  track  in  Woodburn,  was 
struck  by  a  piece  of  timber  projecting  from 
a  passing  freight  train,  and  injured.  On 
the  authority  of  the  cases  above  cited,  it 
was  held  that,  there  being  no  proof  to  show 
that  the  servants  of  the  railroad  company 
knew  of  the  dangerous  condition  of  the 
timber,  or  the  peril  of  the  plaintiff,  the 
court  should  have  instructed  the  jury  per- 
emptorily to  find  for  the  defendant. 

In  Lyons  v.  Illinois  C.  R.  Co.  22  Ky.  L. 
Rep.  1032,  69  S.  W.  607,  the  intestate  was 
killed  at  a  late  hour  of  the  night  near  May- 
field,  Kentucky.  Affirming  a  judgment  dis- 
missing the  plaintiff's  petition,  we  said: 
"There  was  no  reason  for  appellee's  em- 
ployees in  charge  of  the  train  anticipating 
the  presence  of  anyone  at  this  remote  point 
at  that  time  of  night." 

In  Hoback  v.  Louisville,  H.  &  St.  L.  R. 
Co.  30  Ky.  L.  Rep.  476,  99  S.  W.  241, 
which  was  a  similar  case,  we  again  said: 
"Even  though  appellee  knew  that  its  track, 
at  the  place  in  question,  was  used  by  people 
in  that  locality,  and  had  been  so  used  in 
passing  from  their  homes  to  the  neighbor- 
ing villages,  yet  this  use,  so  far  as  the 
proof  shows,  had  been,  confined  principally 
to  Sundays  and  to  reasonable  hours  in  the 
daytime,  and  appellee  would  certainly  have 
no  right  to  expect  nor  be  required  to  be  on 
the  lookout  for  trespassers  upon  its  track  at 
the  dead  hour  of  midnight." 

In  Gregory  v.  Louisville  &  N.  R.  Co.  25 
Ky.  L.  Rep.  1986,  79  S.  W.  238,  the  plain- 
tiff was  hurt  at  Artemus  by  being  struck 
by  a  train  on  a  foggy  morning,  when,  as 
he  claimed,  no  lookout  was  maintained. 
In  Chesapeake  &  0.  R.  Co.  v.  See,  25  Ky.  L. 
Rep.  1995,  79  S.  W.  263,  the  injury  oc- 
curred at  Normal,  where  the  land  had  been 
laid  out  in  streets,  but  had  not  been  built 
up.  In  both  of  these  cases,  under  the  pre- 
vious rulings,  of  the  court,  it  was  held  that 
there  could  be  no  recovery. 

In  Brackett  v.  Louisville  &  N.  R.  Co.  33 
Ky.  L.  Rep.  921,  19  L.R.A.(N.S.)  558,  111 
S.  W.  710,  we  had  before  us  an  injury  oc- 
curring at  this  same  station  of  Four  Mile. 
In  that  case  there  were  two  cuts  of  cars 
standing  on  the  loading  track  with  a  space 
of  about  3  feet  between  them,  very  near 
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the  point  where  the  deceased  here  Was 
killed.  While  the  intestate  was  passing 
through  this  space,  a  train  backed  in  on  the 
side  track,  and  ran  against  one  of  the  cuts 
of  cars,  causing  it  to  close  up  the  space, 
thus  catching  and  killing  her.  It  was  held 
that  there  could'  be  no  recovery,  as  the 
space  was  not  left  for  people  to  pass 
through,  and  she  was  a  trespasser. 

W^e  do  not  see  that  this  case  can  be  dis- 
tinguished from  those  cited.  If  the  rail- 
road company  did  not  owe  the  deceased  a 
lookout  duty,  it  violated  no  duty  which  it 
owed  him.  If  it  owed  him  a  lookout  duty, 
it  owed  a  like  duty  at  all  points  in  its 
yard,  or  near  its  yard;  for,  under  the  evi- 
dence, we  do  not*  see  that  a  line  could  be 
drawn  anywhere,  and  it  could  be  said  that 
a  lookout  duty  existed  on  one  side  of  the 
line,  and  not  on  the  other.  At  this  late 
hour  of  the  night,  it  cannot  be  said  that  the 
railroad  company  was  under  a  duty  to 
anticipate  the  presence  of  persons  on  its 
tracks,  and,  under  the  evidence,  the  court 
should  have  instructed  the  jury  peremptori- 
ly to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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JAMES    A.    DEMPSEY,    Admr.,    etc.,    of 
James  R.  Dempsey,  Deceased, 

V. 

NORFOLK  &  WESTERN  RAILWAY  COM- 
PANY, Plff.  in  Err. 

.    (—  W.  Va.  — ,  71  S.  E.  284.) 

Evidence  ^  sufficiency  ^  demurrer. 

1.  In  considering  a  demurrer  to  evidence, 
a  proper  test  is  whether  the  evidence  would 
sustain  a  verdict  for  the  party  as  to  whose 
evidence  the  demurrer  is  entered,  if  one 
was  returned  by  the  jury  and  there  was  a 
motion  to  set  it  aside.  If  a  verdict  against 
the  demurrant  could  not  properly  he  set 
aside,  there  should  be  a  judgment  against 
him. 

Headnotes  by  Robinson,  J. 

Note. —  The  duty  of  property  owners,  in- 
cluding railroad  companies,  to  trespassing 
children,  generally,  is  discussed  in  the  note 
to  Walsh  •v.  Pittsburg  R  Co.  32  L.R.A. 
(N.S.)  659.  And  the  specific  question  as  to 
the  duty  to  keep  a  lookout  for  infant  tres- 
passers is  also  treated  in  the  notes  to  Bot- 
toms V.  Seaboard  &  R.  R.  Co.  25  L.R.A. 
784,  and  Frye  v.  St.  Louis,  L  M.  &  S.  R. 
Co.  8  L.R.A.(N.S.)   1079. 

The  right  of  persons  in  charge  of  a  train 
to  presume  that  a  child  will  get  out  of  dan- 
ger is  discussed  in  a  note  to  Southern  R. 
Co.  V.  Chatman,  6  L.R.A.(N.S.)  283. 
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Railroad  —  lookout  —  helpless     tres- 
passer. 

2.  It  is  the  duty  of  a  locomotive  engineer 
to  look  out  for  helpless  trespassers  on  the 
track,  so  far  as  may  be  consistent  with 
other  duties  of  his  position,  and,  when  he 
observes  a  child  of  irresponsible  age  on  the 
track,  to  take  reasonable  precaution  for  its 
safety. 

Same  -«  child  near  track  -«  duty. 

3.  It  is  negligence  binding  the  railway 
company,  for  a  locomotive  engineer,  when 
his  other  duties  do  not  demand  attention 
and  the  situation  permits  a  view,  to  fail  to 
observe  a  child  of  irresponsible  age  walk- 
ing by  the  side  of  the  track  and  in  dan- 
gerous proximity  thereto,  or,  when  he  does 
observe  it  and  has  distance  in  which  to 
stop,  to  undertake  to  run  a  rapidly  moving 
train  by  the  child  in  that  position. 

(May  2,  1911.) 

ERROR  to  the  Circuit  Court  for  Mingo 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  his  intestate.     AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holt  &  Duncan,  for  plaintiff  in 
error : 

The  accident  is  unexplained  and  was  un- 
avoidable. 

Bias  V.  Chesapeake  &  0.  R.  Co.  46  W.  Va. 
359,  33  8.  £.  240;  Couch  v.  Chesapeake  & 
O.  R.  Co.  45  W.  Va.  57,  30  S.  E.  147; 
Grant  v.  Fitchburg,  160  Mass.  16,  39  Am. 
St.  Rep.  449,  35  N.  E.  84. 

The  negligencS  of  the  parents,  since  the 
child  was  killed  and  the  action  is  brought 
by  its  personal  representative  for  the  sole 
benefit  of  the  father,  may  be  imputed  to 
the  child. 

7  Am.  k  Eng.  Enc.  Law,  p.  449,  note; 
Westbrook  v.  Mobile  &  O.  R.  Co.  66  Miss. 
560,  14  Am.  St.  Rep.  587,  6  So.  321;  Wes- 
terberg  r.  Kinzua  Creek  &  K.  R.  Co.  142  Pa. 
471,  24  Am.  St.  Rep.  510,  21  Atl.  878;  Bias 
v.  Chesapeake  &  O.  R.  Co.  46  W.  Va.  359, 

33  S.  E.  240. 

Messrs.  John  S.  Marcnm  and  John  li. 
Stafford,  for  defendant  in  error: 

The  alleged  negligence  of  the  parents  does 
not  prei^ent  recovery  in  this  case. 

Bias  V.  Chesapeake  &  O.  R.  Co.  46  W.  Va. 
349,  33  S.  E.  240;  Couch  v.  Chesapeake  k  O. 
R.  Co.  45  W.  Va.  51,  30  S.  E.  147;  Gunn 
V.  Ohio  River  R.  Co.  42  W.  Va.  676,  36 
L.R.A.  575,  26  S.  E.  540. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

A  child  sixteen  months  old  was  injured 
by  a  freight  train  of  the  defendant  company 
so  that  it  died.  An  administrator  sued  for 
damages  in  the  premises.    On  the  trial,  de- 
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fendant  demurred  to  the  evidence,  the  jury 
ascertained  damages  at  $1,500,  and  the  court 
overruled  the  demurrer  and  entered  judg- 
ment for  plaintiff. 

Two  distinct  grounds  are  submitted  for  a 
reversal  of  the  judgment:  First,  it  is  as- 
serted that  negligence  on  the  part  of  de- 
fendant has  not  been  established;  second, 
the  point  is  made  that  the  injury  resulted 
from  the  contributory  negligence  of  the  par- 
ents and  that  the  same  is  imputable  to  the 
child. 

The  real  question  with  which  we  must 
deal,  in  the  determination  of  the  proposi- 
tions presented  to  overthrow  the  judgment, 
is  this :  If  the  jury  had  found  a  verdict  for 
plaintiff  on  the  evidence  taken  from  their 
consideration  by  the  demurrer,  would  it  be 
proper  to  set  aside  the  verdict?  In  other 
words,  could  a  jury  have  found  from  the  evi- 
dence a  warranted  verdict  for  the  plaintiff? 
If  a  verdict  so  found  could  not  be  sus- 
tained on  motion  to  set  it  aside,  then  the 
judgment  on  the  demurrer  is  erroneous; 
otherwise,  it  is  not.  Kelley  v.  Ohio  River 
R.  Co.  58  W.  Va.,  at  page  221,  2  L.R.A. 
(N.S.)  898,  52  S.  E.  520.  See  also  4  Enc. 
Dig.  Va.  &  W.  Va.  540. 

We  have  carefully  considered  the  evidence. 
A  verdict  for  plaintiff  founded  on  it  could 
not  properly  be  disturbed.  A  finding  of  neg- 
ligence on  the  part  of  defendant  is  sufficient- 
ly warranted.  The  case  is  very  nearly  con- 
trolled by  Gunn  v.  Ohio  River  R.  Co.  42  W. 
Va.  676,  36  L.R.A.  575,  26  S.  E.  646. 

A  jury  reasonably  could  have  believed 
that  the  child  was  on  the  track  at  the  time 
the  train  was  approaching,  or  so  close  to 
the  track  that  the  engitie  or  cars  were  sure  to 
endanger  it.  One  reasonable  inference  is 
that  the  child  wandered  from  its  home  near 
the  railway,  across  the  east-bound  track,  to 
the  space  between  the  double  tracks,  and 
was  toddling  along  that  narrow,  dangerous 
space  in  the  direction  its  sister  and  other 
childen  had  gone  only  a  few  mi  notes  earli- 
er. Again,  it  may  be  said  that  the  little 
footprints  leading  to  the  railroad,  the  place 
where  the  injured  body  was  found  imme- 
diately after  the  train  had  passed,  and  the 
time  that  elapsed  after  the  child  left  the 
mother's  sight,  reasonably  prove  that  the 
child  was  on  the  east-bound  track  when  the 
train  was  approaching,  or  across  that  track, 
in  the  narrow  space  between  the  two  tracks. 
These  facts  and  circumstances  place  the 
child  in  a  position  where  other  evidence 
tends  to  prove  that  it  was  in  full  view  from 
the  engine  when  nearly  1,400  feet  away. 
True,  for  a  small  part  of  this  distance,  por- 
tions of  the  engine,  because  of  a  curve,  would 
cut  off  the  eogineer's  view.  But  we  deem 
this  immaterial.  There  is  evidence  tending 
to  establish  that  the  distance  from  which 
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the  engineer  first  could  see  the  child  was 
one  sufficient  in  which  to  stop  the  train  be- 
fore reaching  it.  The  engineer  testifies  that 
he  was  looking  ahead  wnile  running  this 
distance,  and  that  he  saw  no  child  on  the 
track.  But  a  jury  could  say  that  the  facts 
and  circumstances  proved  in  relation  to  the 
child's  position  contradict  the  engineer's 
testimony.  They  could  refuse  to  give  his 
testimony  credibility.  Besides,  the  engineer 
does  not  say  that  he  did  not  see  the  child 
walking  by  the  side  of  the  track.  He  in- 
variably speaks  of  the  track  itself,  and  not 
the  space  between  it  and  the  other  track. 
A  jury  could  reasonably  believe  that  he  was 
purposely  not  contradicting  the  facts  and 
circumstances  from  which  it  may  be  in- 
ferred that  the  child  was  in  that  space,  at 
the  time  he  says  he  wa8*looking  ahead.  The 
time  that  the  child  had  been  out  of  the 
mother's  sight  was  too  short,  as  may  well 
be  inferred,  for  it  to  have  been  at  some  hid- 
den point  beyond  the  other  track,  and  to 
have  come  from  its  hiding  and  approached 
the  train  after  the  engine  had  passed.  And 
there  were  other  reasonable  inferences  which 
may  be  drawn  from  the  evidence,  support- 
ing a  conclusion  that  the  child  was  either  on 
the  track  or  in  the  dangerous  space  between 
the  tracks  at  the  time  the  engineer  first  could 
see  it.  It  may  have  been  on  the  tracks,  and 
some  part  of  the  engine  have  pitched  it 
where  it  lay.  The  engineer  says  he  was 
looking  ahead.  He  says  he  saw  no  child 
**on  the  track."  A  reasonable  conclusion 
from  the  evidence,  disregarding  the  credi- 
bility of  the  engineer,  as  a  jury  could  do, 
is  that  he  did  see  the  child  on  the  track. 
At  no  time  in  his  testimony  does  he  direct- 
ly contradict  the  fact  that  he  did  not  see 
the  child  between  the  tracks.  One  may  ac- 
c(^pt  his  statement  that  he  did  not  see  it  on 
the  track,  and  reasonably  conclude  that  the 
engineer  saw  the  child  between  the  tracks 
and  took  the  risk  of  running  by  it. 

The  conductor,  who  was  riding  in  the  cab 
at  the  time,  says  he  was  looking  ahead.  But 
there  is  a  proved  admission  by  him  which 
contradicts  his  testimony  in  this  particular. 
Singularly  enough  he  also  refers  only  to  the 
fact  that  he  saw  no  child  "on  the  track." 
He  doe9  not  say  he  did  not  see  the  child 
between  the  tracks.  The  testimony  of  the 
fireman  is  that  he  saw  no  child  "on  the 
track,"  but  he  does  not  know  whether  he 
was  looking  abend  at  this  particular  place 
or  engaged  in  firing  the  engine.  A  brake - 
man  also  was  in  the  cab,  but  he  is  not  pro- 
duced as  a  witness.  The  cab  was  occupied 
by  these  four  persons.  Another  reasonable 
inference  that  a  jury  could  use  in  contra- 
dicting the  testimony  of  the  crew,  if  indeed 
it  needs  contradiction,  is  that  they  were 
engaged  in  conversation  and  attention  to 
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each  other.  They  had  just  left  a  station. 
There  the  conductor  and  brakeman  had 
joined  the  engineer  and  fireman  in  the  cab. 
It  was  a  natural  time  for  conunent  and  dis- 
cussion. 

It  was  the  duty  of  the  engineer  to  ob- 
serve this  child,  and  to  stop.  11  Enc.  Dig. 
Va.  &  W.  Va.  573;  2  Wood,  Railroads,  1207. 
He  was  not  engrossed  in  duties  which  took 
his  eyes  from  the  track.  He  insists  he  was 
looking  ahead.  The  weather  conditions  were 
evidently  good  for  observation  at  a  dis- 
tance, and  the  light  pink  dress  of  the  child 
was  favorable  as  a  mark  clearly  to  be  seen. 
If  the  child  was  on  the  track,  he  could  not 
assume  that  it  would  get  off.  That  rule 
as  to  adults  does  not  apply  to  irresponsi- 
ble looking  children.  If  the  child  was  walk- 
ing between  the  two  great  tracks  of  this 
railway  line,  it  was  likewise  the  duty  of 
the  engineer  to  take  no  risk  in  passing  it 
with  the  swiftly  moving  machinery  and  cars. 
He  was  chargeable  with  knowledge  that  an 
infant  in  such  a  position  is  likely  to  become 
bewildered  and  to  take  a  step  to  its  injury. 
Even  adults  cannot  safely  stand  near  a  rap- 
idly moving  train.  Grease  on  the  child's 
body  and  clothing  indicated  that  it  might 
have  been  struck  by  the  sides  of  the  engine 
or  cars.  We  do  not  know  how  it  came  to 
injury.  But  pregnant  is  the  fact  that  the 
child  was  on  or  very  near  the  track  when 
the  train  approached,  and  that  the  engineer 
was  derelict  in  not  observing  its  danger  and 
protecting  it.  That  the  train  injured  the 
child  is  certain.  Why  did  not  the  engineer 
protect  it,  if  he  was  looking  ahead,  as  he 
sayp? 

Clearly  was  it  negligence  to  undertake 
to  run  a  great  fast  train  by  this  little  boy, 
if  the  reasonable  inference  that  the  engineer 
undertook  that  risk  is  adopted.  A  cautious 
man  would  not  do  so.  He  would  know  that 
the  excitement  and  confusion  would,  in  a 
sense,  blind  the  child  and  cause  its  fall  to 
injury.  To  undertake  to  run  by  a  child  in 
such  a  place  would  seem  quite  as  reckless  as 
to  rely  on  a  child's  leaving  the  track  when 
on  it  ahead  of  an  approaching  train.  The 
law  does  not  permit  the  latter,  nor  will  it 
justify  the  former.  The  certain  danger  be- 
cause of  the  immaturity  of  the  child  affords 
the  reason  in  either  instance.  It  is  not  any 
particular  position  of  the  child  that  excuses 
the  engineer  from  failure  to  stop.  The  prob- 
ability of  injury,  though  the  child  may  be 
wholly  off  the  track,  must  impel  him  to  stop 
when  circumstances  reasonably  indicate  that 
injury  may  happen  if  he  does  not  do  so. 

Now,  as  to  the  alleged  negligence  of  the 
parents.  It  sufiices  to  say  that  they  have 
not  been  shown  guilty  of  such  negligence  as 
would  bar  a  recovery,  even  were  we  to  ap- 
prove the  doctrine  of  imputed  negligence^ 
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which  defendant  would  have  us  apply.  As 
to  that  doctrine  we  express  no  opinion.  In 
this  case  "there  was  not  that  omission  of 
ordinary  care  as  persons  of  ordinary  pru- 
dence deem  adequate  care  with  their  chil- 
dren." Gunn  V.  Ohio  River  R.  Co.  42  W. 
Va.  676,  36  L.R.A.  675,  2o  S.  E.  546. 

On  the  demurrer  to  the  evidence,  the  trial 
court  properly  adopted  the  inferences  and 
conclusions  most  favorable  to  the  party 
whose  evidence  was  thereby  taken  from  the 
jury.  Thse  inferences  and  conclusions  were 
not  overcome  by  any  decided  preponderance 
of  probability  and  reason  against  them.  The 
demurrer  was  rightly  overruled,  and  judg- 
ment against  the  demurrant  entered.  The 
judgment  will  be  affirmed. 


liOUISIANA  SUPREME  COURT. 

CHARLES  L.  HAMMERS 

V. 

COLORADO  SOUTHERN,  NEW  ORLEANS, 
&  PACIFIC  RAILROAD  COMPANY, 
Appt. 

(—  La.  — ,  65  So.  4.) 

Carrier  -«  awaiting  passenger  ^  nnsafe 
place. 

1.  One  who  sat  on  the  rail,  against  the 
wheel  of  one  of  a  string  of  freight  cars  on 
a  switch,  while  waiting  for  a  passenger 
train  to  arrive,  to  meet  a  passenger,  was 
negligent,  so  as  to  bar  recovery  for  injuries 
by  an  engine  backing  the  car  against  him. 

Negligence  —  last  clear  chance. 

2.  One  who  is  himself  negligent  may  re- 
cover for  personal  injuries,  if  defendant, 
after  knowing  of  the  danger,  6ould  have 
avoided  the  injury  by  exercising  ordinary 
care,  but  failed  to  do  so;  the  negligence  of 
the  injured  person  not  being  the  proximate 
cause  of  the  injury  in  such  case. 

Same  —  concurrent  —  effect. 

8.  Plaintiff's  negligence  in  sitting  on  the 

Headnotes  by  Pbovosty,  J. 


rail,  against  the  wheel  of  a  freight  car  on 
a  switch,  in  order  to  be  in  the  shade  while 
waiting  for  a  passenger  train,  was  concur- 
rent with  any  negligence  of  the  company 
in  backing  an  engine  against  the  cars  with- 
out warning,  and  continued  down  to  the 
very  moment  of  the  accident,  so  as  to  pre- 
vent the  application  of  the  last  clear  chance 
doctrine;  it  not  being  applicable  where  the 
negligence  of  plaintiff  and  defendant  arc 
concurrent,  and  each  continues  to  the  very 
moment  of  the  accident. 

Railroad  —  moving  cars  —  lookout  for 
persons  under  them. 

4.  Ihe  exercise  of  due  care  does  not  re- 
quire trainmen  to  look  under  stationary 
freight  cars  on  a  switch  before  moving  them, 
to  ascertain  whether  someone  is  sitting  on 
the  rails. 

Some  —  flagman  —  crossing  in  Tillage. 

5.  A  railroad  company  is  not  bound  to 
station  a  flagman  at  the  crossing  of  a. 
switch  over  a  street  in  a  small  town. 

Elvidence  —  sufficiency. 

6.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  while  sitting 
on  the  rail,  against  a  freight  car  on  a 
switch,  by  the  backing  of  an  engine  against 
the  car,  evidence  held  not  to  show  that  the 
bell  was  not  rung  as  long  as  the  backing 
train  was  in  motion. 

Same  —  negligence. 

7.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  while  sitting 
on  the  rail,  against  a  freight  car  on  a 
switch,  by  the  backing  of  an  engine  against 
the  car,  evidence  held  not  to  sliow  negli- 
gence by  the  company. 

(March  27,  1911.) 

APPEAL  by  defendant  from  a  judgment  of 
'lie  Judicial  District  Court  for  the  Par- 
ish of  St.  Landry  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  causcvl 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £•  D.  Saunders  and  Dufour  A 
Dufonr  for  appellant. 

Messrs.  Lewis  A  Lewis  for  appellee. 


Note.  —  The  doctrine  of  last  clear  chance 
applied  to  cases  where  the  negligence  of 
defendant  is  predicated  of  its  failure  to 
keep  a  proper  lookout  or  to  observe  some 
other  precaution  prior  to  the  actual  dis- 
covery of  the  other  person's  danger  is 
treated  exhaustively  in  the  note  to  Bogan 
V.  Carolina  Cv  R.  Co.  55  L.R.A.  418.  And 
the  applicability  of  that  doctrine  as  affected 
by  the  question  whether  the  negligence  uf 
plaintiff,  or  deceased,  and  that  of  defend- 
ant was  concurrent,  is  discussed  in  the  note 
just  referred  to,  and  also  in  the  following 
notes  in  the  present  series:  Notes  to  Dyer- 
son  V.  Union  P.  R.  Co.  7  L.R.A.(N.S.)  132; 
Louisville  Citv  R.  Co.  v.  Hudgins,  7  L.R.A. 
(N.S.)  152;  'Smith  v.  Connecticut  R.  & 
Lighting  Co.  17  L.R.A.(N.S.)  707;  Neary 
V.  Northern  P.  R.  Co.  19  L.R.A.(N.S.)  446; 
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Southern  R  Co.  v.  Bailey,  27  L.R.A.(N.S.) 
379.  And  see  also  Wilson  v.  Illinois  C. 
R.  Co.  post,  687. 

The  applicability  of  the  doctrine  to  cases 
of  imputed  negligence  is  treated  in  the  note 
to  Chesapeake  &  O.  R.  Co.  v.  Hawkins,  26 
L.R.A.(N.S.)    309. 

The  doctrine  as  distinguished  from  the 
rule  that  contributory  negligence  is  not  a 
defense  against  a  wanton  or  wilful  injury 
is  treated  in  the  note  to  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Baker,  21  L.R.A.(N.S.)  427. 

And  the  doctrine  as  affected  by  the  in- 
toxication of  persons  on  a  railroad  track 
is  treated  in  the  note  to  Little  Rock  R.  & 
Electric  Co.  v.  Billings,  31  L.R.A.(N.S.) 
1031. 
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ProTosty,  J.,  delivered  the  opinion  of 
the  court: 

The  railroad  of  the  defendant  company 
skirts  the  eastern  side  of  the  town  of  Eun- 
ice, running  due  north  and  south  along 
what  on  the  may  is  East  street.  Though 
it  has  a  regular  station,  its  principal  stop- 
ping place,  where  most  of  the  passengers 
get  on  and  off  the  trains,  and  where  the 
husses  come  to  meet  them,  is  at  Laurel 
street  crossing.  Plaintiff  went  there,  just 
before  the  arrival  of  the  morning  train,  to 
meet  a  friend  expected  by  the  train.'  The 
day  was  warm,  and,  there  being  no  depot 
or  other  shelter  provided  there  by  the  rail- 
road, the  persons  who,  like  plaintiff,  had 
come  to  await  the  arrival  of  the  train^  of 
whom  there  was  quite  an  assemblage,  some 
forty,  it  is  said,  sought  protection  against 
the  hot  sun,  tliat  was  pouring  down,  wher- 
ever they  could  find  it.  A  line  of  freight 
cars,  with  no  locomotive  attached,  stood 
there  upon  the  side  track,  alongside  of  the 
main  track;  the  rear  end  of  the  hindmost 
car  being  on  a  line,  or  about  on  a  line,  with 
the  property  line  of  Laurel  street,  or,  per- 
haps, impinging  a  few  feet  upon  what  would 
have  been  the  sidewalk,  if  there  had  been 
one.  To  get  out  of  the  sun,  plaintiff  went 
under  this  end  tar,  and  took  a  seat  upon 
the  rail,  just  back  of  the  front  truck  of 
the  car,  close  enough  to  the  wheel  for  him 
to  have  leaned  against  it.  Two  young  men 
accompanied  him.  One  of  them  took  a  seat 
on  the  end  of  a  cross-tie,  on  the  shady  side 
of  the  car,  out  of  danger  from  any  move- 
ment of  the  cars.  The  other  stretched  him- 
self on  the  grass.  So  placed  and  grouped, 
they  were  engaged  in  conversation  when 
a  freight  train,  composed  of  a  locomotive 
and  six  cars,  that  had  backed  upon  the  side 
track  or  switch,  struck  the  line  of  cars,  in 
coupling  to  them,  and  caused  them  to  move, 
so  that  the  wheel  near  which  plaintiff  was 
sitting  caught  his  leg  and  pinched  and 
crushed  it  so  badly,  without,  however,  pass- 
ing entirely  over  it,  that  it  had  to  be  am- 
putated near  the  thigh. 

Plaintiff  sues  in  damages,  charging  neg- 
ligence on  the  part  of  the  defendant  com- 
pany, in  that  no  whistle  or  bell  was  sound- 
ed to  give  warning  of  the  approach  of  the 
locomotive,  and  in  that  there  was  no  flag- 
man or  other  person  at  the  crossing,  or  at 
the  end  of  the  train,  to  give  notice  or  warn- 
ing of  the  intended  back  movement  of  the 
line  of  freight  cars,  and  in  that  the  backing 
train  was  brought  with  great  and  unneces- 
sary force  against  the  stationary  cars. 

The  first  feature  that  strikes  the  judi- 
cial mind  in  approaching  the  consideration 
of  the  case  is  the  reckless  and  needless  im- 
prudence of  plaintiff  in  placing  himself  un- 
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der  this  car,  on  the  rail,  close  to  the  wheel, 
when  he  knew  that  a  locomotive  might 
come  and  move  the  cars  at  any  moment^ 
and  when  he  might  have  had  a  seat  just 
as  shady  and  comfortable,  and  as  convenient 
for  'Carrying  on  his  conversation,  by  fol- 
lowing the  example  of  his  companion  and 
sitting  on  the  end  of  one  of  the  cross-ties. 
His  learned  counsel  make  the  attempt  to 
absolve  him  of  negligence  by  likening  his 
sitting  on  this  rail  in  front  of  this  car  wheel 
to  the  act  of  one  who  seeks  shelter  from  the 
sun  under  a  horseless  wagon.  The  argu- 
ment is  hardly  to  be  taken  seriously. 

The  main  reliance  of  counsel  is  upon 
the  so-called  last  clear  chance  doctrine. 
That  dootrine  is  formulated  in  29  Cyc.  Law 
&  Proc.  p.  530,  as  follows:  "While  the  neg- 
ligent act  or  omission  of  the  person  injured 
ordinarily  defeats  recovery,  the  rule  is  sub- 
ject to  the  exception  or  qualification  that, 
although  such  person  has  been  guilty  of  neg- 
ligence in  exposing  himself  to  danger,  yet 
he  may  recoyer,  if  defendant,  after  know- 
ing of  such  danger,  could  have  avoided  the 
injury  by  the  exercise  of  ordinary  care, 
and  fails  to  do  so,  as  in  such  case  the  neg- 
ligence of  the  person  injured  is  not  the 
proximate  cause  of  the  injury,  and  the  neg- 
ligence of  defendant  becomes  the  proximate 
cause.  This  rule  has  no  application  where 
the  negligence  of  the  person  injured  and 
of  defendant  are  concurrent,  each  of  which, 
at  the  very  time  when  the  accident  occurs, 
contributes  to  it." 

In  the  present  case  the  negligence  of  de- 
fendant in  sitting  in  this  place  of  danger 
continued  down  to  the  moment  of  the  acci- 
dent. Plaintiff  was  under  no  disability 
whatever.  If  he  continued  to  sit  on  this 
rail,  in  this  perilous  place,  it  was  simply 
because  he  chose  to, do  so. 

Anent  the  practical  operation  of  this 
doctrine  of  last  clear  chance,  we  quote  fur- 
ther from  Cyc.  Law  &  Proc.  loc  cit.,  the 
following:  "This  rule  has  no  application 
where  the  negligence 'of  the  person  injured 
and  of  defendant  are  concurrent;  each  of 
which,  at  the  very  time  when  the  accident 
occurs,  contributes  to  it." 

We  do  not  think  that  exercise  of  due 
care  on  the  part  of  a  railroad  company  re- 
quires it  to  look  under  its  stationary  cars, 
before  moving  them,  to  ascertain  whether 
somebody  is  not  sitting  on  one  of  the  rails. 

The  learned  counsel  argue  the  case  as  if 
someone  at  the  crossing,  or  someone  using 
the  crossing  or  the  space  round  about  it, 
in  the  legitimate,  ordinary  way,  had  been 
injured.  But  plaintiff  was  not  at  the  cross- 
ing. He  was  close  to  the  front  truck  of 
the  car,  and  the  car  was  36  feet  long;  and 
he  was  using  neither  the  crossing  nor  the 
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space  about  it  in  the  legitimate,  or  ordi- 
nary way.  He  was  in  a  position  where  a 
lookout  on  the  cars  could  not  possibly  have 
discovered  him.  And,  we  repeat,  it  is  not 
the  duty  of  a  railroad  company,  before  at- 
tempting to  move  a  stationary  car  on  a  side 
track,  to  look  under  the  car,  to  ascertain 
whether  somebody  may  not  be  under  it. 

We  find  that,  as  a  matter  of  fact,  the 
coupling  was  made  with  unusual  care,  ow- 
ing to  the  very  fact  that  the  end  of  the 
stationary  car  was  close  to,  or  upon,  the 
crossing. 

The  brakeman  who  adjusted  the  coupling 
had  gone  to  parts  unknown  by  the  time  of 
the  trial,  and  therefore  did  not  testify  in 
the  case.  Whether  he  took  the  precaution 
to  glance  ahead  to  see  that  the  crossing 
was  clear,  before  signaling  the  train  to  come 
on  for  the  coupling,  the  evidence  does  not 
•how.  But  it  does  show  that  the  line 
of  stationary  cars  moved  so  little  that  no 
one  standing  on  the  crossing  could  have 
been  run  over. 

The  railroad  was  under  no  obligation 
to  keep  a  stationary  flagman  at  this  cross- 
ing. 

We  find  that  the  whistle  was  blown ;  that 
it  was  blown  when  the  train  was  backing 
on  the  Y,  about  1,800  feet  from  where 
plaintiff  was  seated  on  the  rail.  Whether 
the  bell  was  rung  or  not  is  left  doubtful. 
The  fireman  says  that  he  rang  it  contin- 
uously up  to  the  time  the  engine  stopped; 
and  he  is  corroborated  in  that  statement 
by  the  conductor.  The  brakeman  testified 
that  he  was  standing  on  the  top  of  the  car 
next  to  the  engine;  that  the  bell  was  being 
rung  as  the  train  waa  backing  down  the 
switch  to  make  the  coupling;  but  that  he 
does  not  remember  where  it  stopped  ring- 
ing. The  engineer  says  that  the  bell  was 
being  rung  while  the  train  was  backing 
down  the  Y;  but  that  he  does  not  remember 
whether  it  continued  to  ring  after  they 
had  entered  the  siding,  as,  on  leaving  the 
Y  he  "began  to  get  busy  taking  signals." 
A  witness  who  had  stood  holding  his  horse 
and  a  calf  in  the  ditch  alongside  of  the 
track,  between  the  Y  and  the  entrance  of  the 
siding,  testified  that  the  whistle  was  blown 
and  the  bell  rung,  and  that  the  train  was 
then  backing,  but  whether  on  the  Y  or  on 
the  siding  he  could  not  tell,  because  the 
sounds  frightened  his  horse,  and  from  that 
moment  his  whole  attention  was  centered 
on  holding  the  animal. 

None  of  the  other  witnesses  heard  either 
whistle  or  bell.  This  is  not  strange  as  to 
those  who  were  at  some  distance,  or  at 
work  inside  of  the  neighboring  buildings; 
but  it  is  straz\ge  as  to  one  man  who  was 
sitting  outside,  on  the  steps  of  a  building, 
facing  the  track  at  the  crossing,  and  as  to 
plaintiff  and  the  two  young  women  who ' 
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were  with  him,  one  lying  on  the  grass  and 
the  other  sitting  on  the  end  of  a  cross-tie. 

The  niunber  of  stationary  cars  on  the 
siding  is  variously  estimated  from  eight 
to  twenty,  and  the  locomotive  was  at  the 
far  end  of  the  six  which  it  was  backing. 
This  would  place  the  locomotive  at  a  con- 
siderable distance  from  the  witnesses  that 
did  not  hear  the  bell.  Be  that  as  it  may, 
we  do  not  find  it  established  that  the  bell 
was  not  rung  aa  long  as  the  backing  train 
was  in  motion. 

We  fail  to  find,  therefore,  that  the  rail- 
road was  in  any  respect  negligent.  So  that 
plaintiff  would  have  to  fail  in  his  suit,  even 
apart  from  his  own  negligence. 

The  judgment  appealed  from  is  set  aside, 
and  the  suit  is  dismissed,  at  plaintiff's  cost. 

Petition  for  rehearing  denied  May  8, 
1911. 


IOWA  SUPREME  COURT. 

WILSOK,  Admr.,  etc.,  of  John  Semmens, 
Deceased,  Appt., 

V. 

ILLINOIS    CENTRAL    RAILWAY    COM- 
PANY. 

(—  Iowa  —,  129  N.  W.  340.) 

Railroads  —  crossing  accidents  —  con- 
tributory negligence. 

1.  One  who  drives  a  team  attached  to  a 
lumber  wagon  at  a  trot  as  he  approaches  a 
railroad  crossing,  for  nearly  600  feet,  dur- 
ing all  of  which  time  except  while  he  covers 
a  space  of  60  feet  he  could  have  had  a  clear 
view  of  the  track,  without  once  looking  iy 
the  direction  from  which  a  train  is  ap- 
proaching, is  guilty  of  negligence  which  will 
prevent  holding  the  railroad  company  liable 
for  injury  due  to  a  collision  at  the  crossing, 
unless  the  railroad  company  might  have 
avoided  the  injury  after  discovering  his 
peril. 

Negligence  —  last  clear  cbance  —  colli- 
sion at  railroad  crossing. 

2.  That  one  approaching  a  railroad  cross- 
ing was  negligent  to  the  very  time  he  came 
into  collision  with  a  train  does  not  prevent 

Note.— Tire  above  opinion  is  especially  in- 
teresting in  that  it  draws  a  distinction  bear- 
ing on  the  question  whether  the  concurring 
negligence  of  the  plaintiff  until  the  instant 
of  the  impact  will  prevent  a  recovery,  be- 
tween a  case  where  the  negligence  on  the 
part  of  tiie  railroad  company  consisted 
merely  of  the  failure  to  discover  the  plain- 
tiff's presence  on  the  track,  and  a  case 
where  it  was  negligent  in  failing  to  take  the 
proper  precautions  after  his  danger  was 
actually  discovered.  This  bears  out  the 
distinction  suggested  in  the  note  to  Dyer- 
son  v.  Union  P.  R,  Co.  7  L.R.A.(N.8.)  132, 
and  alluded  to  in  subsequen£  notes. 

See  on  this  subject  annotation  referred  to 
in  the  footnote  to  Hammers  v.  Colorado,  8. 
N.  O.  &  P.  R.  Co.  ante,  689. 
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the  operation  of  the  doctrine  of  last  clear 
chance,  if  those  in  charge  of  the  train  might 
have  avoided  the  injury  after  discovering 
his  peril. 

Same  —  Impossibility  to  avoid  accident. 

3.  The  doctrine  of  last  clear  chance  does 
not  operate  to  render  a  railroad  company 
liable  for  collision  with  a  team  at  a  rail- 
road crossing,  if  it  was  impossible  for  the 
engineer,  after  discovering  the  fact  that  the 
driver  was  oblivious  to  his  peril,  to  stop 
the  train  before  reaching  the  crossing. 

(January  12,  1911.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Dubuque 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  intes- 
tate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  31.  Cloud  and  J.  !¥.  Klnt- 
zlnger  for  appellant. 

Messrs.  Kellelier  &  O'Connor  and  T.  J. 
Fltzpatrick  for  appellee. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

John    Semmens   was   killed    in   Dubuque 
county,  Iowa,  by  a  train  operated  by  de- 
fendant,  which   collided   with   deceased   at 
and  in  a  public  highway  crossing  in  said 
county.    The  negligence  charged  against  de- 
fendant is  "that  there  was  a  high  embank- 
ment   on    either    side    of   said    defendant's 
tracks    at    and    easterly    of    said    railway 
crossing;  that  said  defendant  railroad  com- 
pany   was    negligent    in    allowing   obstruc- 
tion  consisting  of   tfill   weeds,   trees,   and 
grass  to  be  and  remain  upon  and  along  the 
top  of  said   embankment   alongside   of   its 
tracks,  so  as  to  prevent  persons  approach- 
ing the  same  from  the  north  from  having  a 
clear  and  unobstructed  view  of  its  tracks 
and    cars    approaching    thereon    from    the 
east.    Said  railroad  company  was  also  neg- 
ligent in  failing  to  sound  any  bell  or  whis- 
tle at  the  regular  whistling  post  for  said 
crossing,  or  give  any  other  warning  of  the 
approach  of  said  train  before  reaching  said 
crossing;  plaintiff  further  states  that  said 
defendant   was  further   negligent  in   this: 
That    defendant's    engineer    operating    the 
engine  of  said  train  saw  the  team  driven 
by   said  deceased   approaching  said  public 
crossing  in  time  to  have  averted  the  acci- 
dent had  he  used  ordinary  care  in  attempt- 
ing so  to  do ;  that  said  engineer  at  the  time 
he  first  saw  said  team  approach  said  cross- 
ing   knew    of    the    dangerous    position    in 
which   the  deceased  was  placed,   and   said 
engineer  could,'  by  the  exercise  of  ordinary 
care,  have  avoided  the  injury  to  said  John 
Semmens,  deceased,  had  he  used  ordinary 
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care  in  attempting  to  do  so  or  to  slacken 
or  stop  the  speed  of  the  train  sooner  than 
he  did,  but  said  defendant's  engineer,  know- 
ing of  the  dangerous  and  perilous  position 
in  which  deceased  was  placed,  failed  to  stop 
said  train  or  slacken  its  speed  sufficiently 
to  have  averted  said  injury."  These  alle- 
gations of  negligence  were  denied  by  de- 
fendant, and  it  also  pleaded  contributory 
negligence  on  the  part  of  plaintiff's  intes- 
tate. The  motion  to  direct  was  evidently 
sustained  upon  the  theory  that  plaintiff's 
intestate  was  gujlty  of  contributory  neg- 
ligence, and  that  because  thereof  there 
should  be  no  recovery. 

1.  There  was  sufficient  testimony  to  take 
the  case  to  the  jury  on  the  question  of  de- 
fendant's negligence.  Several  witnesses  tes- 
tified that  no  bell  was  rung  or  whistle 
sounded  while  the  train  was  approaching 
the  highway  crossing. 

2.  We  are  also  of  opinion  that  the  testi- 
mony shows  contributory  negligence  on  the 
part   of   the   deceased   in   approaching  the 
crossing.    The  railway  tracks  at  the  point 
in  question  run  east  and  west.     The  high- 
way over  which  deceased  was  driving  runs 
north   and  south,  and  crosses  the  railway 
tracks   at  right   angles.     This  crossing  is 
about  1  mile  west  of  the  town  of  Farley. 
Four  hundred  and  sixty-five  feet  north  of 
the    crossing    is    what    is    known    as    th^ 
''Glew  house,"  and  the  highway  from  this 
house  to  the  railway   tracks  is  somewhat 
higher  than   the   general   lay   of   the   land 
toward  the  town.     There  were  no  embank- 
ments on  either  side  of  the  highway.     The 
land  to  the  east  of  the  highway  crossing  is 
practically  level  and  somewhat  lower  than 
the  traveled  part  of  the  highway  until  it 
approaches   a   cut,   made   for   the   railway 
tracks.     This   cut  ran   easterly  from   the 
highway   crossing  a  distance   of   450   feet, 
the  deepest  point  of  this  cut  being  5|  feet 
to  the  top  of  the   rail,   and  this  deepest 
part  was  at  the  eastern  end  of  the  cut. 
On  the  north  side  of  the  railroad  right  of 
way  was  a  snow  fence  5  7^0  ^^^  ^^fi>^  ®'' 
tending  the  entire  length  of  the  cut.     The 
cars  and  engines  used  by  defendant  in  the 
train  which  struck  deceased  was  approxi- 
mately 14  feet  in  height.    While  there  was 
a  cornfield  north  of  the  cut  and  in  close 
proximity  thereto,  this  field  was  something 
like  640  feet  east  of  the  highway,  and  did 
not  obstruct  the  view  of  oncoming  trains. 
There    were   no   other    obstructions   which 
would    in    any    way    interfere    with    tight 
of  the  train,  save  a  few  weeds  on  the  in- 
side   of    the    railway    fences,    but    these 
weeds  offered  no  particular  obstruction  in 
any  way  interfering  with  a  view   of  the 
approaching  train.     There  was  one  small 
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tree  near  the  right  of  way,  which  at 
flome  points  in  the  highway  offered  a 
measure  of  obstruction  to  the  sight  of  an 
approaching  train,  at  least  there  was  testi- 
mony to  that  effect.  Plaintiff's  intestate 
was  driving  south  on  the  liighway  which 
we  have  described,  past  the  Glew  house, 
and  according  to  the  undisputed  testimony 
he  could  have  seen  the  approaching  train 
at  any  point  in  the  highway  after  leaving 
the  Glew  house  after  the  train  left  Farley, 
and  at  all  times  until  it  reached  the  high- 
way crossing.  It  may  be  that  under  the 
testimony  a  jury  would  have  been  war- 
ranted in  finding  that  there  was  a  point  60 
feet  north  of  the  crossing  where  one  could 
not  well  see  the  approach  of  a  train  from 
the  east,  and  that  this  condition  existed 
to  a  point  150  feet  north  from  the  track, 
being  a  distance  of  90  feet  where  the  train 
could  not  be  seen  or  at  least  the  view  there- 
of was  obstructed.  Ordinarily  where  one 
is  killed  and  there  are  no  eyewitnesses  of 
the  transaction,  the  law  will  presume  that 
the  person  killed  was  in  the  exercise  of 
ordinary  care  and  doing  nothing  to  jeopar- 
dize his  life  or  limb.  But  this  rule  does 
not  obtain   where   there   are   eyewitnesses. 

Here,  there  was  an  eyewitness,  and  he 
testified  as  follows: 

I  knew  John  Semmens  in  his  lifetime. 
I  remember  of  the  Clipper  train  going  ^ast 
from  Farley  the  afternoon  that  John  Sem- 
mens was  killed.  Prior  to  the  time  the 
Clipper  train  came  west  I  was  going  after 
my  cow;  she  was  tied  up  alongside  the 
railroad.  I  know  where  the  public  high- 
way is  that  runs  east  and  west  near  Far- 
ley, and  am  familiar  with  where  the  high- 
way turns  off  north  to  go  up  to  the  Glew 
home.  My  cow  was  tied  about  100  feet 
east  from  the  corner  of  the  fence  as  the 
road  turns  up  to  go  to  Glew^s.  The  cow 
was  tied  about  80  or  90  feet  from  the  point 
where  the  road  crosses  the  tracks  coming 
south.  I  heard  the  Clipper  train  leaving 
l<arley  that  day.  When  I  heard  the  Clip- 
per train  come  I  was  a  little  east  of  where 
my  cow  was  tied.  I  kept  right  on  going 
after  the  cow.  The  next  I  heard  was  the 
train  whistling  at  the  whistling  post.  I 
was  right  near  the  cow  at  that  time.  I 
saw  John  Semmens  that  day,  but  not  to 
speak  to  him,  I  noticed  Semmens,  as  he 
left  Glow's  to  go  south.  He  left  Glew's 
about  the  same  time  the  Clipper  train  left 
Farley.  Semmens  had  a  box  hayrack,  and 
the  team  was  a  bay  and  a  gray.  After 
Semmens  left  Glew*s  I  observed  that  he 
was  standing  in  the  middle  of  the  wagon, 


with  his  face  to  the  west  and  back  to  the 

east.     The  team  trotted  right  along  down 

the  road  after  he  started.    At  the  time  the    that   the   train    was    approaching. 
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train  sounded  the  whistle  for  the  whistling 
post,  Semmens  was  about  half  way  between 
the  railroad  and  Glew's.  At  that  time  I 
saw  he  was  in  the  wagon.  He  was  stand- 
ing in  the  middle,  with  his  face  to  the  west 
and  back  to  the  east.  I  saw  and  observed 
Semmens,  after  the  whistle  sounded  for  the 
crossing  at  the  whistling  post,  as  he  came 
down  the  road  toward  the  railroad. 

Q.  Just  tell  the  jury  what  he  did,  if  any- 
thing? 

A.  Didn't  do  anything;  kept  right  on 
driving. 

Q.  Tell  the  jury  whether  or  not,  from  the 
time  you  saw  him  midway  between  Glew's 
house  and  the  crossing  and  after  the  signal 
sounded,  Semmens  turned  at  any  time  to  . 
look   easterly? 

A.  No,  sir;  he  didn't. 

Q.  How  did  his  team  continue  to  go? 

A.  Trotted   right  along. 

Q.  You  may  tell  the  jury  whether  or 
not  you  heard  any  danger  signals  being 
sounded  ? 

A.  Yes,  sir;   I  did. 

Q.  Did  you  see  where  Semmens  was  at 
that  time? 

A.  Yes,  sir;  he  was  right  even  with  the 
snow    fence. 

Q.  At  that  time,  tell  the  jury  what 
was  done,  if  anything,  that  you  saw  to- 
ward stopping  this  team  or  driving  it 
forward  ? 

A.  No,  sir;  he  kept  right  on  driving 
it. 

Q.  How  long  did  you  see  him? 

A.  I  saw  him  until  the  train  came  be- 
tween me  and  him.  I  did  not  notice  the 
position  fhe  lines  were  in.  During  all 
the  time  from  the  time  he  left  the  Glew 
crossing  he  was  looking  west. 

Q.  Then  you  say  that  you  noticed  Mr. 
Semmens  as  he  was  coming  down  from  the 
Glew  road? 

A.  Yes,  sir. 

Q.  As  he  came  down  the  Glew  road, 
you  saw  him  look  to  the  east  at  one 
time;  you  say  he  looked  to  the  east? 

A.  No,  sir. 

Q.  Did  you  ever  see  him  look  to  the 
east? 

A.  No,   sir. 

Q.  At  the  time  of  the  short  whistles  the 
team  was  just  inside  the  snow  fence,  just 
about  at  the  snow  fence? 

The  engineer  testified  that  when  he  first 
saw  deceased  he  was  approaching  the  right 
of  way,  and  "I  judged  from  the  motion  of 
the  horses'  heads  that  they  were  moving 
at  that  rate  of  speed;  that  the  driver  or 
party   who  was  with   them   did  not  know 
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mediately  sbut  off  steam,  set  the  brake, 
and  commenced  to  blow  the  alarm." 

Under  this  state  of  facts  it  is  clear  that 
deceased  was  guilty  of  contributory  negli- 
gence. In  Schaefert  v.  Chicago,  M.  &  St. 
P.  R.  Co.  62  Iowa,  624,  17  N.  W.  893,  we 
said:  "If  the  plaintiff's  son  had  stopped 
4  or  5  rods  from  the  track  and  looked  for 
the  train,  this  accident  would  not  have 
occurred,  or  if  he  had  not  stopped  but 
looked  for  the  train  at  the  place  where  it 
could  have  been  seen,  the  accident  would 
not  have  occurred.  Where  a  person  travel- 
ing on  a  highway  and  approaching  a  known 
crossing  of  the  railway  track,  with  knowl- 
edge that  the  view  of  an  approaching  train 
is  to  an  extent  obstructed,  heedlessly  per- 
mits a  team  he  is  driving  to  pass  over  such 
highway  'pretty  fast'  or  allowed  the  horses 
to  trot,  and  makes  no  effort  to  look  or 
listen  for  an  approaching  train  for  a  dis- 
tance of  18  rods  from  the  track,  he  is 
guilty  of  such  contributory  negligence  as 
will  prevent  him  from  recovering  if  a  col- 
lision occurs,  provided  there  are  no  circum- 
stances which  are  calculated  to  distract 
his  attention.  Under  the  circumstances 
above  stated  and  the  uncontroverted  evi- 
dence in  this  case,  we  think  ordinary  care 
required  that  the  deceased  should  have 
stopped  and  looked  or  listened  at  some 
place  between  the  place  where  the  team  was 
stopped  and  the  track.  There  was  nothing 
to  prevent  his  doing  so,  and  there  was  noth- 
ing to  distract  his  attention."  See  also 
Sala  V.  Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa, 
678,  52  N.  W.  664;  Bloomfield  v.  Burling- 
ton &  W.  R.  Co.  74  Iowa,  607,  38  N.  W. 
431;  Reeves  v.  Dubuque  &  S.  C.  R.  Co.  92 
Iowa,  32,  60  N.  W.  243;  Payne  v.  Chicago 
&  N.  W.  R.  Co.  108  Iowa,  188,  78  N.  W. 
813;  Crawford  v.  Chicago  G.  W.  R.  Co. 
109  Iowa,  433,  80  N.  W.  519;  McLeod  v. 
Chicago  t  N.  W.  R.  Co.  125  Iowa,  270,  101 
N.  W.  77;  Swanger  v.  Chicago,  M.  &  St. 
P.  R.  Co.  132  Iowa,  32,  109  N.  W.  308; 
Williams  v.  Chicago,  M.  &  St.  P.  R.  Co. 
139  Iowa,  552,  117  N.  W.  956. 

In  view  of  the  contributory  negligence 
of  the  deceased  there  can  be  no  recovery  in 
this  case,  unless  it  be  on  the  theory  that 
the  engineer  or  fireman  on  defendant's  train 
saw  plaintiff's  intestate  in  a  place  of  peril, 
and  thereafter  failed  to  take  the  necessary 
steps  to  avoid  the  collision,  and  that  but 
for  such  failure  the  accident  would  not  have 
happened. 

3.  The  doctrine  of  last  fair  chance  as  ap- 
plied to  the  facts  of  this  case  is  very  well 
settled  by  our  recent  decisions.  In  Brugge- 
man  V.  Illinois  C.  R.  Co.  147  Iowa,  187, 
123  N.  W.  1007,  we  said:  "In  application 
of  that  doctrine  it  is  not  necessary  to  find 
that  the  negligence  of  the  plaintiff  had 
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ceased  to  operate  before  the  accident  oc- 
curred, and  that,  if  it  had  cea^d  to  op- 
erate, the  defendant  with  knowledge  of 
plaintiff's  danger,  due  to  his  own  negli- 
gence, had  failed  to  take  reasonable  pre- 
cautions to  avoid  injury  to  him.  It  was 
enough  to  call  for  the  application  of  that 
doctrine  that  the  defendant's  employees 
knew  of  plaintiff's  danger  in  time  to  have 
avoided  injury  to  him  in  the  exercise  of 
reasonable  care,  even  though  he  was  negli- 
gent in  putting  himself  in  a  place  of 
danger,  and  continued  to  be  negligent  in 
not  looking  out  for  his  own  safety.  Bar- 
ry V.  Burlington  R.  &  Light  Co.  119  Iowa, 
62,  93  N.  W.  68,  96  N.  W.  229:  Doherty 
V.  Des  Moines  City  R.  Co.  137  Iowa,  358, 
114  N.  W.  183 ;  Purcell  v.  Chicago  &  N.  W^. 
R.  Co.  309  Iowa,  629,  77  Am.  St.  Rep.  657, 
80  N.  W.  682;  Kelley  v.  Chicago,  B.  & 
Q.  R.  Co.  118  Iowa,  390,  92  N.  W.  46. 
There  is  a  general  agreement  in  the  au- 
thorities that  where  an  engineer  actually 
sees  a  person  in  a  position  of  danger,  and 
then  fails  to  do  what  he  reasonably  can 
to  prevent  an  accident,  the  railroad  com- 
pany is  held  responsible  for  the  resulting 
injury,  irrespective  of  the  question  of  con- 
tributory negligence.  If  just  before  that 
climax  only  one  party  had  the  power  to 
prevent  the  catastrophe,  and  he  neglected 
to  use  it,  the  legal  responsibility  is  his 
alone.     .     .  The  trial  court  evidently 

had  in  mind  the  rule  which  applies  when 
neither  party  discovers  the  other  and  the 
negligence  is  concurrent,  or  to  a  case  where 
one  has  no  better  opportunity  than  the  oth- 
er to  anticipate  the  accident,  or  any  better 
means  of  preventing  it  than  the  other.  But 
there  was  enough  testimony  in  this  case  to 
take  the  question  tn  the  jury  as  to  whether 
or  not  the  defendant  might  not  have  pre- 
vented the  injury,  although  the  plaintiff 
was  negligent  down  to  the  very  time  of 
the  collision.  It  is  one  thing  to  hold  that 
the  continuing  negligence  of  a  plaintiff  will 
prevent  a  recovery  for  a  negligent  omission 
of  defendant  to  discover  his  peril,  and  quite 
another  to  hold  that  plaintiff's  continuing 
negligence  will  prevent  a  recovery  for  the 
negligence  of  the  defendant  in  failing  to 
take  proper  care  to  avert  the  accident  after 
the  plaintiff's  danger  had  befen  discovered 
and  ought  to  have  been  appreciated.  If 
each  party  is  negligent  in  failing  to  dis- 
cover the  danger,  then  the  negligence  is 
ordinarily  concurring  and  the  doctrine  of 
last  fair  chance  does  not  apply.  But  if 
defendant  discovered  plaintiff's  negligence 
and  his  peril  in  time  to  have  avoided  the 
injury,  and  did  not  take  the  necessary 
means  to  do  so,  then  the  doctrine  does  ap- 
ply in  full  force;  for  in  such  ca4eB  the 
defendant  has  the  last  opportunity  of  avoid- 
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ing  the  collision.  This  thought  was  not 
presented  to  the  jury  by  the  instructions 
given.  Indeed  that  view  of  the  case  was 
distinctly  withdrawn.  In  this  there  was 
manifest  error." 

Again  in  Welsh  v.  Tri  City  R.  Co.  148 
Iowa,  200,  126  N.  W.  1118,  we  said:  "While 
it  is  true  that  a  motorman  is  not  bound 
to  anticipate  that  a  person  not  already  in 
a  position  of  danger  from  the  approaching 
car  will  negligently  put  himself  in  such 
position  of  danger,  yet  when  the  motorman 
sees  that  a  person  on  the  street  is  apparent- 
ly placing  himself  in  a  position  of  danger 
without  being  aware  of  the  approaching 
car,  it  is  plainly  his  duty  to  take  cognizance 
of  that  fact  and  avoid  injury  to  him  if 
practicable;  and  we  have  recognized' the 
rule  that  under  such  circumstances  the  neg- 
ligence of  the  person  in  danger,  which  has 
thus  become  apparent  to  the  motorman, 
will  not  relieve  the  street  car  company 
from  liability  for  the  negligence  of  the 
motorman  in  not  taking  reasonable  pre- 
cautions to  avoid  an  accident.  .  .  .  •  In 
Kelley  v.  Chicago,  B.  &  Q.  R.  Co.  118  Iowa, 
387,  92  N.  W.  45,  .  .  .  which  is  anal- 
ogous in  view  of  the  fact  that  the  engineer 
in  charge  of  the  engine  saw  the  person 
who  was  in  danger 'on  the  track  negligently 
failing  to  keep  any  watch  for  the  approach- 
ing engine,  it  was  held  that,  notwithstand- 
ing the  negligence  of  the  person  on  the 
track,  the  railway  company,  was  liable  if 
the  engineer  failed  to  use  reasonable  care 
in  avoiding  injury  to  him.  .  .  .  The 
motorman  was  bound  to  use  reasonable  care 
not  to  injure  the  plaintiff  in  the  condition 
in  which  the  plaintiff  had  placed  himself, 
even  though  he  was  guilty  of  negligence  in 
thus  putting  himself  in  a  position  of  danger 
which  he  might  have  avoided  by  reasonable 
precautions." 

It  is  not  true,  as  appellee  contends,  that, 
as  plaintiff's  intestate  was  negligent  down 
to  the  very  time  he  was  struck,  there  can 
be  no  recovery,  even  though  the  engineer 
saw  the  deceased  in  a  position  of  peril  and 
did  nothing  toward  stopping  his  train.  The 
doctrine  of  last  fair  chance  presupposes 
negligence  on  the  part  of  the  party  in- 
jured, and  proceeds  upon  the  theory  that 
notwithstanding  this  negligence,  if  the  other 
party,  being  cognizant  of  that  negligence 
and  of  the  peril  in  which  the  party  had 
placed  himself,  failed  to  take  the  necessary 
precautions  to  avoid  injuring  him,  he  is 
liable  on  the  theory  that  he  had  a  fair 
chance  to  avoid  the  catastrophe  by  the  use 
of  ordinary  care,  and  his  failure  to  exer- 
cise it  is  in  such  cases  the  proximate  cause 
of  the  injury.  It  is  defendant's  subsequent 
negligence,  after  discovering  the  peril,  dif- 
fering in  every  essential  fr<»n  the  mere  con- 
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tinuation  of  the  original  negligence,  for 
which  he  is  held  liable.  In  order  that  this 
rule  may  be  available  to  an  injured  party, 
he  must  show  that  the  party  whom  he 
seeks  to  charge  with  negligence  knew  of 
the  perilous  position  or  saw  the  injured 
party,  and  knew  or  should  have  known  that 
he  was  in  a  position  of  peril.  It  is  not 
enough  that  he  should  have  been  on  the 
lookout  for  him,  for  in  such  cases  it  is  the 
equal  duty  of  each  to  look  out  for  the 
other,  and  mere  failure  to  look  for  another 
who  is  a  trespasser,  or  who  is  just  as  much 
bound  as  the  party  charged  to  keep  a  look- 
out, does  not  come  within  what  is  known 
as  the  last-clear-chance  doctrine.  In  such 
cases  there  is  nothing  more  than  continuing 
negligence  on  the  part  of  each,  each  having 
a  duty  to  perform  which  he  neglects.  To 
apply  the  doctrine  of  last  fair  chance  to 
such  a  case  would  be  to  introduce  into  our 
law  the  rule  of  comparative  negligence, 
which  did  not,  before  the  adoption  of  the 
employer's  liability  act  by  Congress,  obtain 
in  this  state.  It  is  important  to  find  from 
the  record  where  the  employees  saw  the 
deceased  and  what  they  did  after  discover- 
ing him  in  a  place  of  peril.  The  engineer 
testified  as  follows  regarding  this  mat- 
ter: 

"We  were  running  about  35  miles  an 
hour  when  we  got  in  the  vicinity  of  the 
Glew  crossing.  The  engine  was  working 
steam.  The  first  thing  that  attracted  my 
attention  after  leaving  the  whistling  post 
was  that  I  noticed  on  the  south  side  (the 
wagon  road  is  parallel  there  with  the  rail- 
road) a  threshing  outfit  and  a  vehicle 
ahfead  with  horse  or  horses  attached  to  it. 
The  team  ahead  was  getting  fractious.  I 
didn't  really  know  whether  the  party  was 
trying  to  hurry  the  team  along  or  whether 
they  were  acting  that  way  themselves,  pur- 
posely, but  this  road  runs  parallel  to  the 
Central  track  there  on  south  side  as  you 
go  up.  This  crossing  comes  and  you  can't 
turn  a  thing  on  that.  I  didn't  know  but 
that  the  man  who  was  driving  the  team 
was  trying  to  go  ahead,  and  come  across 
the  crossing  ahead  of  me.  When  .1  got 
to  a  certain  point  where  I  knew  I  was 
going  to  get  to  the  crossing  first,  I  paid 
no  more  attention  to  them.  After  I  looked 
away  from  that  team  I  looked  toward  the 
track  of  the  right  of  way  of  the  company, 
my  eyes  turned  back  to  the  track.  As  my 
eyes  came  round  I  noticed  horses'  heads 
just  approaching  the  right  of  way  of  the 
company  on  this  crossing.  I  judged  from 
the  motion  of  the  horses'  heads  that  they 
were  moving  at  that  rate  of  speed  that 
the  driver  or  party  who  was  with  them 
did  not  know  that  the  train  was  approach- 
ing.   I  immediately  shut  off  steam,  set  the 


692 


IOWA  SUPREME  COURT. 


Jaw., 


brake,  and  commenced  to  blow  the  alarm. 
The  alarm  was  the  first  thing  that  was 
done,  because  that  was  the  first  thing  I 
reached  for  to  warn.  I  reached  for  that 
with  the  right  hand.  The  whistle  rope 
reaches  from  the  whistle  lever  to  the  back 
end  of  the  cab,  so  we  can  reach  it  from  any 
point  in  the  cab.  We  can  reach  it  whether 
sitting  down  or  standing  up.  I  grabbed 
that  with  my  right  hand,  and  with  my 
left  hand  shut  off  steam  and  set  the  brake. 
From  the  time  I  saw  the  team  as  it  came 
trotting  onto  the  right  of  way  I  made  no 
delay  in  shutting  off  the  steam  and  throw- 
ing on  the  emergency.  I  observed  the  team 
as  it  came  up  the  line  of  the  right  of  way 
where  I  first  saw  it  until  it  got  onto  the 
tracks.  They  didn't  reduce  their  speed  as 
I  could  see  any.  The  lines  were  hanging 
slack  when  the  team  came  into  view  so  I 
could  see  the  lines,  and  they  continued 
hanging.  There  was  no  change  at  all  in 
the  speed  of  the  team  from  the  time  I 
saw  them  come  onto  the  right  of  way  until 
the  team  went  onto  the  track.  I  have 
been  an  engineer  thirty  years,  and  it  was 
impossible  for  me,  by  the  use  of  any  ap- 
pliance within  the  cab  or  within  my  power, 
to  stop  the  train  within  that  distance  to 
avoid  this  collision.  I  done  everything  I 
could  to  warn  the  team  and  stop  the  train. 
The  engine  ran  about  450  or  500  feet  by 
the  crossing  when  the  train  stopped.  .  .  . 
I  pulled  the  whistle  and  shut  off  the  steam 
at  the  same  time,  and  then  applied  the 
air.  .  At  the  time  the  air  was  put  on  and 
the  steam  shut  off  I  was  blowing  the  whis- 
tle. The  putting  on  of  the  air  brake  and 
shutting  off  the  steam  and  blowing  the 
whistle  was  all  done  in  the  same  instant, — 
instantaneously,  you  might  say.  At  that 
time  I  was  200  feet  from  the  crossing.  I 
consider  650  feet  a  good  stop." 

The  fireman  in  the  engine  testified  as 
follows:  "At  that  time  the  engineer  was 
between  two  or  three  hundred  feet  from  the 
crossing.  .  .  .  The  engineer  sounded 
the  whistle.  As  we  proceeded  toward  the 
crossing  the  bell  was  rung  by  myself.  As 
we  proceeded  toward  the  crossing,  after 
leaving  the  whistling  post,  I  noticed  some- 
thing in  the  roadway  on  the  south  or  left- 
hand  side  of  the  track.  I  was  on  that  side 
of  the  engine.  There  was  a  threshing  ma- 
chine and  a  team  and  buggy  ahead  of  the 
threshing  machine.  The  team  and  buggy 
were  near  to  the  Glew  crossing,  and  the 
team  seemed  to  be  excited,  and  the  driver 
was  having  to  hold  onto  them  pretty 
tightly.  The  next  thing  that  attracted  my 
attention  as  we  went  toward  the  crossing 
was  the  sounding  of  the  alarm  whistle.  I 
noticed  that  the  emergency  brake  was  ap- 
plied within  a  second  after  the  danger 
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whistle.  The  first  I  saw  of  the  accident 
was  the  horses  on  the  left-hand  side  of  the 
track  after  they  had  been  struck." 

The  only  thing  which  plaintiff  offers  to 
meet  this  testimony  is  some  computations 
based  upon  the  speed  of  the  train,  the  place 
where  it  stopped,  the  distance  traveled  after 
the  engineer  saw  the  deceased,  the  fact  that 
people  riding  in  the  train  did  not  notice 
any  application  of  brakes  until  after  the 
team  was  struck,  and  the  supposed  distance 
traveled  by  the  train  after  the  engineer 
saw  it.  There  was  some  testimony  to  the 
effect  that  such  a  train  running  at  35  miles 
an  hour,  as  this  one  was,  could  be  stopped 
within  300  feet;  but  the^  testimony  also 
shows  that  it  would  run  at  least  75  feet 
after  the  engineer  saw  one  in  peril,  before 
he  could  get  his  brake  to  working,  sound 
the.  alarm,  and  shut  off  his  steam.  The 
most  favorable  testimony  for  plaintiff 
showed  that,  in  a  distance  of  200  feet, 
a  train  running  35  miles  an  hour  might 
be  slowed  down  to  10  or  12.  There  was  also 
testimony  to  the  effect  that  the  emergency 
brake  was  not  set  until  after  the  team  was 
struck.  There  is  no  method  of  telling  mathe- 
matically where  the  train  was  when  the 
engineer  and  fireman  first  saw  the  team 
which  deceased  was  driving.  The  exact 
place  where  the  team  was  when  first  seen 
by  the  engineer  is  a  mere  guess,  but  it  was 
certainly  not  more  than  50  feet  from  .the 
track.  According  to  some  of  the  testimony, 
the  team  was  going  on  a  jog  at  the  rate 
of  about  5  miles  per  hour.  If  we  were  to 
assume  these  guesses  correct,  and  that  the 
train  was  going  seven  times  as  fast  as  the 
horses,  and  the  horses  covered  50  feet  after 
the  engineer  saw  them,  then  the  train  must 
have  run  350  feet  after  the  engineer  first 
saw  the  team.  All  this,  however,  is  mere 
guesswork,  and  should  not  be  allowed  to 
prevail  over  direct  testimony  as  to  the 
facts.  Plaintiff's  case  is  this:  The  en- 
gineer saw  the  team  not  more  than  300 
feet  from  the  crossing,  he  could  have 
stopped  his  train,  taking  into  account  the 
shortest  length  of  time  needed  to  sound 
the  alarm,  shut  off  steam,  etc.,  in  375  feet. 
This  would  not  have  avoided  the  collision, 
however,  for  plaintiff,  who  was  wholly  ob- 
livious of  his  surroundings  and  of  the  warn- 
ings given,  was  still  traveling  toward  his 
death,  and  his  wagon,  if  not  his  team,  would 
have  been  struck  by  the  train.  Whether 
or  not  he  would  have  been  killed  had  the 
engine  struck  the  wagon  at  another  place 
than  where  it  did  is,  of  course,  a  matter 
of  merest  conjecture.  A  train  going  35 
miles  an  hour  covers  something  like  50 
feet  per  second,  and  in  the  short  space  of 
six  seconds  covers  300.  Giving  the  engineer 
time  to  sound  the  alarm,  shut  off  steani. 
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apply  tlie  emergency  brake,  and  perhaps 
reverse  his  engine,  it  becomes  perfectly 
clear  that  he  could  not,  in  this  case,  have 
stopped  his  engine  in  time  to  have  avoided 
a  collision.  There  is  not,  therefore,  in  our 
opinion  sufficient  testimony  to  justify  a 
verdict  for  plaintiff  on  the  theory  that  thfe 
engineer  was  negligent  after  he  saw  de- 
ceased in  a  position  of  peril,  or  that  such 
negligence,  if  any  there  be,  was  the  proxi- 
mate  cause  of  the  injury.  In  other  words, 
even  if  it  be  conceded  that  the  engineer  did 
not  apply  the  emergency  brakes  as  soon 
as  he  might,  there  is  no  sufficient  showing 
that,  had  he  done  so,  the  accident  would 
have  been  avoided.  Verdicts  cannot  be 
based  upon  mere  surmise  and  conjecture. 
Of  course  circumstantial  evidence  is  suffi- 
cient, provided  it  shows  that  the  fault  of 
the  engineer  was  the  proximate  cause  of 
the  harm.  But  the  circumstances  must  be 
such  as  to  exchide  any  other  natural  and 
reasonable  hypothesis.  The  circumstances 
themselves  must  be  something  more  than 
mere  guesses.  A  conclusion  is  no  stronger 
than  the  premises  upon  which  it  is  based, 
and  if  there  be  mere  guesses  or  surmises, 
the  conclusion  must  also  be  so  regarded. 
The  trial  court  did  not  err  in  directing  the 
verdict,  and  its  judgment  must  be,  and  it 
is,  affirmed. 

Erans,  J.,  concurring  specially: 

I  concur  in  the  result.     I  do  not  concur 

in  the  discussion  of  the  doctrine  of  "last 

clear  chance." 

Petition  for  rehearing  denied. 
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BERNADINE  DIERKES,  by  Next  Friend, 

Plff.    in    Err., 

V. 

HAUXHURST    LAND    COMPANY. 

(—  N.  J.  — ,   79  Atl.  361.) 

Trial  ~  question  for  Jury  ~  authority 
of  agent. 

1.  In  cases  where  the  scope  of  authority 
of  a  servant  or  agent  depends  upon  disput- 
ed matters  of  fact,  tbe  extent  of  such  au- 
thority is  ordinarily  a  question  for  the 
jury. 

Master  ~  authority  of  agent  **  infer- 
ence. 

2.  The  authority  of  an  agent  to  do  certain 
acts  on  behalf  of  his  principal  may  be  in- 1 
f erred    from   the   continuance   of   the   acts 
themselves  over  such  a  period  of  time  and 
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the  doing  of  them  in  such  a  manner  that 
the  principal  would  naturally  have  be- 
come cognizant  of  them,  and  would  have 
forbidden  them  if  unauthorized.    . 

Same  —  expelling  trespassers. 

3.  Defendant,  a  corporation,  owned  a  tract 
of  land  with  a  house  and  outbuildings  there- 
on, and  installed  one  W.  in  the  house  to  keep 
it  occupied,  and  to  report  anything  occurring 
in  reference  to  the  property.  W.  lived  in  the 
house  for  some  years,  during  which  time 
he  habitually  expelled  trespassers,  from  the 
property  near  the  house.  Plaintiff  having 
trespassed  on  this  part  of  the  property,  W. 
set  two  dogs  after  her,  frightening  her  so 
that  she  fell  over  a  rocky  bluff  and  sus- 
tained injuries.  Held  that,  notwithstanding 
defendant's  denial  of  having  given  any  au- 
thority to  W.  to  expel  trespassers  from  the 
?:rounds,  such  authority  might  be  inferred 
rom  the  course  of  conduct  pursued  by  W. 
apparently  without  objection  of  defendant. 

(Bergen  and  Vroom,  J  J.,  dissent.) 

« 

(March   10,    1911.) 

I^clROR  to  the  Supreme  Court  to  review  a 
J  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  a  tres- 
passer on  land  of  the  defendant  company, 
though  an  act  of  its  agent,  for  which  it 
was  alleged  to  be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  S.  Simpson  for  plain* 
tiff  in  error. 

Messrs.  Edward  J.  Luce  and  W.  A* 
Kipp  for  defendant  in  error. 

Parker,  J.,  delivered  the  opinion  of  tlie 
court: 

The  plaintiff  below,  a  girl  of  thirteen 
years,  sustained  serious  personal  injuries 
while  upon  the  lands  belonging  to  the  de- 
fendant company  in  the  county  of  Hudson. 
The  property  consisted  of  a  considerable 
tract  of  land,  which  had  formerly  been  a 

Note.  —  Inference  of  employee's  author* 
ity  to  expel  trespassers  front  practice 
of  doing  so. 

Aside  from  Diebkes  v.  Hauxhurst  Land 
Co.,  the  only  cases  found  involving  this 
question  relate  to  the  authority  of  train- 
employees  to  eject  trespassers. 

Evidence  of  a  common  practice  on  the 
part  of  brakemen  to  put  trespassers  off  from 
the  train  is  suflicient  to  show  authority  to 
do  BO.  Texas  k  P.  R.  Co.  v.  Mother,  5 
Tex.  Civ.  App.  87,  24  S.  W.  79;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Hendricks.  48  Ark.  177, 
3  Am.  St.  Rep.  220,  2  S.  W.  783 ;  St.  Louis. 
I.  M.  &  S.  R.  Co.  V.  Pell,  89  Ark.  87,  116  S. 
W.  957. 

And  this  rule  applies  although  it  is  held 
that  a  brakeman  has  not,  from  the  nature 
his  employment  alone,  implied  authority  to 
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lar^  suburban  homestead  property,  but 
had  been  abandoned  as  such,  and  the  title 
turned  over  to  the  defendant  company, 
which  was  incorporated  by  the  family  in- 
terested in  the  property,  for  the  purpose  of 
corporate  ownership.  The  old  house  that 
had  been  the  family  homestead  still  stood 
on  the  property  at  the  time  of  plaintifTs 
injury,  and  was  then  and  had  for  some 
time  been  occupied  in  whole  or  part  by  a 
man  named  Wallace.  The  question  of  Wal- 
lace's relations  with  the  owning  company 
as  a  servant  or  employee,  his  duties  as 
such,  and  the  scope  of  his  employment,  if 
so  employed,  constituted  the  crux  of  the 
case.  The  property  was  unfenced,  in  a  neigh- 
borhood frequented  by  children.  There  was 
considerable  vegetation  on  it,  including 
flowers  and  flowering  plants,  and  children 
were  constantly  trespassing  on  the  property 
to  play  and  pick  flowers,  and  had  done  so 
for  years.  The  circumstances  of  the  plain- 
tiff's injury,  as  the  jury  might  have  found 
them  from  the  evidence,  were  that  plain- 
tiff and  her  companions  were  on  the  prop- 
erty in  the  rear  of  the  house,  when  Wal- 
lace came  out  with  two  dogs,  one  large, 
one  small,  and  set  them  on  the  children; 
that  all  the  children  ran,  the  dogs  chasing 
them,  and  plaintiff,  in  her  fright,  fell  over 
a  cliff  some  25  feet  high,  where  a  street 
had  been  cut  througli  the  property  in  the 
rocky  formation  of  that  locality,  sustain- 
ing the  injuries  for  which  the  suit  was 
brought.  The  trial  court  ordered  a  non- 
suit, and  it  is  to  that  ruling  that  this  writ 
of  error  is  mainly,  if  not  entirely,  directed. 
That  the  children  were  trespassers  is  not 
to  be  doubted.  Some  point  was  made  of 
a  beaten  path  across  the  property,  and  its 
habitual  use  by  many  persons,  as  consti- 
tuting an  implied  invitation  to  go  upon 
the  place;  but  no  such  invitation  arose 
from  mere  repetition  of  the  trespass. 
Dieckman  v.  Delaware,  L.  &  W.  R.  Co.  — 
N.  J.  — ,  79  Atl.  310.  Tlie  duty  of  defend- 
ant to  plaintiff  was  simply  the  duty  that 


it  owed  to  a  trespasser,  to  abstain  from 
acts  wilfully  injurious.  Even  if  there  had 
been  a  license  or  permission,  so  long  as 
there  was  no  invitation,  the  measure  of 
duty  would  have  been  the  same.  Vander- 
beck  V.  Hendry,  34  N.  J.  L.  467.  And  the 
rule  is  not  affected  by  the  fact  that  plain- 
tiff was  a  child,  and  that  the  place  was  one 
attractive  to  children.  Turess  v.  New  York, 
S.  &  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl. 
614;  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  636,  41  L.KA.  831,  68  Am.  St. 
Rep.  727,  40  Atl.  682. 

Starting  with  this  fundamental  proposi- 
tion as  applied  to  this  case,  the  question  at 
the  trial  was  whether  plaintiff^s  evidence 
tended  to  show  a  breach  of  this  dutv  that 
was  chargeable  to  the  defendant  company. 
If  it  appeared  that  Wallace  was  the  serv- 
ant of  the  defendant,  and  that  among  his 
duties  was  that  of  ejecting  trespas^^ers 
from  any  part  of  the  premises,  and  that 
in  the  performance  of  that  duty  he  had  un- 
dertaken to  eject  plaintiff,  and  had  used 
unnecessary  force  in  so  doing,  the  defend- 
ant would  be  liable  for  any  injury  caused 
by  such  action.  West  Jersey  &  S.  R.  Co. 
V.  Welsh,  62  N.  J.  L.  665,  72  Am.  St.  Rep. 
659,  42  Atl.  736;  Letts  v.  Hoboken  R. 
Warehouse  &  S.  S.  Connecting  Co.  70  N.  J. 
L.  358,  67  Atl.  392;  Bernadsky  v.  Erie  R. 
Co.  76  N.  J.  L.  680,  70  Atl.  189,  this  last 
being  a  case  in  which  a  dog  was  set  upon 
the  plaintiff.  Hence,  if  there  was  evidence 
sufficient  to  go  to  the  jury,  indicating  that 
Wallace  was  the  servant  of  the  defendant 
company,  and  that  his  act  in  ejecting  plain- 
tiff was  within  the  express  or  implied  scope 
of  his  authority  as  such,  the  nonsuit  was 
erroneous. 

The  alleged  scope  of  Wallace's  employ- 
ment from  the  defendant's  standpoint  ap- 
peared in  the  plaintiff's  case  from  certain 
interrogatories  propounded  by  plaintiff  to 
defendant  before  trial,  under  the  statute, 
and  the  answers  thereto;  all  the  interroga- 
tories and  answers  being  offered  in  evidence 


eject  trespsssers.  Texas  &  P.  R.  Co.  v. 
Black,  23  Tex.  Civ.  App.  119,  67  S.  W. 
330. 

Even  if  the  duty  to  eject  trespassers  is 
-expressly  delegated  to  a  conductor,  evidence 
that  the  brakemen  customarily  eject  tres- 
passers is  sufficient  to  take  the  question  to 
the  jury  as  to  their  authority  to  do  so. 
Houston  &  T.  C.  R.  Co.  v.  Bowen,  36  Tex. 
Civ.   App.    ]67,   81    S.   W.   80. 

And  thoTicrh  the  rules  of  the  company  lim- 
it the  authority  of  its  employees  in  eiect- 
ini^  trespassers  to  the  conductors,  evidence 
that  there  is  a  general  custom  for  brake- 
men  to  expel  trespassers  from  trains  may 
be  sufficient  to  warrant  the  jury  in  finding 
that  the  rule  had  been  abroy»ited.  Texas  & 
N.  O.  R.  Co.  V.  Buch,  —  Tex.  Civ.  App. 
34  L.R.A.(N.S.) 


--,  125  S.  W.  310,  former  appeal,  101  Tex. 
Civ.  App.  200,  106  S.  W.  987. 

But  in  Verlinde  v.  Michigan  C.  R.  Co. 
—  Mich.  — ,  130  N.  W.  317,  it  was  held  that 
testimony  that  it  was  the  custom  of  brake- 
men  to  eject  trespassers  would  not  suffice 
to  prove  their  authority  to  do  so  unless 
it  also  appeared  that  the  acts  relied  upon 
to  show  the  custom  were  not  done  under 
the  direction  of  the  conductor,  who  had  au- 
thority to  direct  brakemen  to  eject  tres- 
passers. 

As  to  the  effect  of  express  authority  to 
certain  train  emplovees  to  eiect  trespasisers, 
as  negativing  implied  authority  of  other 
emplovees,  see  Dp  ley  v.  Chicaeo  &  N.  W.  R. 
Co.  32  L.R.A,(N.S.)  1164,  and  the  note  ap- 
pended thereto.  R.  L.  S. 
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by  plaintifTs  counsel  under  the  impression 
that,  to  get  the  benefit  of  favorable  an- 
swers to  any  interrogatories,  he  was 
obliged  to  ofTer  them  all  in  evidence, — a 
point  partially,  but  not  fully,  covered  by 
the  decision  of  this  court  in  Cetofonte  v. 
Camden  Coke  Co.  78  N.  J.  L.  662,  27  L.KA. 
(N.S.)  1058,  75  Atl.  913,  rendered  some 
time  after  the  trial  of  the  case  at  bar.  To 
the  first  interrogatory,  defendant  stated  in 
part  that  Wallace  "occupied,  and  with  his 
family  lived  in,  a  part  of  the  mansion 
house  on  said  lands,  with  the  assent  and 
permission  of  defendant.  The  said  lands 
at  said  date  were  not,  and  for  several  years 
prior  to  said  date  had  not  been,  otherwise 
actually  occupied  by  anyone."  To  the 
third  interrogatory,  whether  defendant,  on 
the  date  in  question,  had  in  its  employ 
said  Wallace  as  a  watchman  or  otherwise 
at  said  Hauxhurst  Park  (the  place  in  ques- 
tion), defendant  answered  as  follows: 
"Answer  to  third  interrogatory:  On  May 
31,  1907,  Wallace  lived  on  the  property  of 
the  defendant,  as  is  above  stated.  He  had 
been  a  servant  for  many  years  in  the  Duer 
family  from  whom  defendant's  said  title 
was  derived,  through  the  mesne  conveyance 
of  Duryee,  above  mentioned.  Wallace  died 
on  July  3,  1907,  at  the  age  of  seventy- five 
years.  He  had  been  a  servant  in  the  Duer 
family,  as  above  stated,  from  his  youth. 
The  stockholders  of  the  defendant  com- 
pany were  practically  all  members  of  sai<I 
Duer  family;  and,  in  or  about  1902,  Wal- 
lace, who  had  become  too  old  and  feeble 
for  further  service,  was  permitted  to  oc- 
cupy a  part  of  the  mansion  house  on  the 
lands  in  question,  and  live  there,  as  above 
stated,  rent  free.  He  was  also  paid  a 
pension  of  $50  a  month,  during  the  rest  of 
his  life.  He  was  asked,  and  expected,  to 
report  to  the  defendant  anything  coming 
to  his  knowledge  that  might  concern  the 
interests  of  the  defendant  in  said  property, 
and  to  keep  the  building  from  becoming  va- 
cant and  unoccupied.  He  was  also  appoint- 
ed the  agent  in  charge  of  the.  principal 
office  of  the  company,  to  receive  service  of 
process,  etc.,  under  the  provisions  of  the 
corporation  law,  and  was  such  agent  from 
November  4,  1905,  to  the  date  of  his  death. 
Except  as  above  stated,  on  May  31,  1907, 
and  prior  thereto,  Wallace  was  charged 
with  no  duties  by  the  defendant,  performed 
no  services  for  it,  and  was  not  in  its  em- 
ploy." 

If  this  had  been  all  the  evidence  bear- 
ing on  the  nature  of  Wallace's  employ- 
ment and  the  scope  of  his  authority,  a  non- 
suit might  be  sustained  on  the  ground  that 
defendant  had  never  expressly  or  impliedly 
authorized  Wallace  to  eject  tresspassers 
from  the  preiuises  at  large;  and  yet,  even 
34  L.R.A.(N.S.) 


in  the  face  of  these  interro«:atories,  certain 
inferences  against  the  defendant  would 
seem  to  be  justified.  His  occupancy  of  the 
house  was  evidently  that  of  a  care  taker 
to  some  extent,  at  least;  and  it  would  be 
absurd  to  say  that  he  had  no  authority, 
express  or  implied,  to  keep  trespassers  out 
of  the  house  itself  or  to  preserve  it  from 
injury;  or  that  his  "pension"  was  not  based 
in  part  on  performance  of  some  duty  as  a 
care  taker.  This  duty  of  care  taker  is 
plainly  involved  in  that  of  keeping  the 
building  from  becoming  vacant  and  unoc- 
cupied. If  this  may  be  inferred,  the  duty 
would  naturally  extend  not  only  to  the  in- 
terior of  the  building,  but  to  its  outer 
walls  and  for  a  reasonable  distance  around 
it;  and  such  reasonable  distance  is  to  be 
judged  in  the  light  of  the  fact  that  the 
house  was  not  a  city  dwelling  in  a  row, 
but  a  detached  mansion  on  what  had  been 
a  large  place,  with  a  group  of  outbuildings 
consisting  of  stable,  chicken  house,  smoke- 
house, and  ice  house.  These  would  be  em- 
braced in  a  tract  of  land  perhaps  150  feet 
in  front  on  Hauxhurst  avenue,  and  in  rear 
on  Valley  road,  and  200  or  250  feet  deep 
from  the  rear  of  the  house  to  Valley  road, 
besides  the  distance  from  the  front  of  the 
house  to  Hauxhurst  avenue.  It  cannot  be 
said  that  a  duty  to  protect  this  tract,  with 
its  various  buildings,  is  to  be  gathered 
from  the  language  of  the  answers  to  the 
interrogatories;  but,  apart  from  that  lan- 
guage, the  presence  of  this  man  in  the  house 
as  care  taker,  combined  with  the  physical 
situation,  would  impel  the  ordinary  mind 
to  the  conclusion  that  he  was  there  to 
prevent  nuisance  or  damage  to  the  build- 
ings and  the  curtilage  on  which  they  stood. 
And  it  must  be  borne  in  mind  that  the 
children  were  playing  on  what  might  fair- 
ly be  called  part  of  this  very  curtilage,  in 
rear  of  the  house,  between  it  and  Valley 
road,  when  Wallace  came  out  and  set  his 
dogs  on  them. 

The  natural  conclusion  just  adverted  to 
would  be  fortified,  if  not  confirmed,  by 
knowledge  of  what  Wallace  had  been  ac- 
customed to  do  by  way  of  protecting  this 
curtilage  from  trespass  and  depredation. 
Plaintiff's  counsel  produced  eleven  wit- 
nesses who  testified  that  at  various  times 
before  plaintiff's  injury,  extending  over  a 
period  of  years,  Wallace  had  perhaps  not 
invariably,  but  certainly  habitually,  ejected 
similar  trespassers  by  coming  out  after 
them  with  a  stick  in  his  hand  and  urging 
his  dogs  to  chase  them. 

One  witness  said  he  had  seen  this  at 
least  fifty  times;  others  said  several  times. 
Most  of  them  testified  to  separate  ex- 
periences in  that  regard.  It  was  put  in 
evidence  that  boys   used  to  play   baseball 
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in  front  of  the  house  and  were  driven  from 
thence;  that  boys,  girls,  and  grown  peopir 
frequented  the  ground  directly  in  rear  and 
were  chased  with  dogs  from  that  place 
also. 

After  these  eleven  had  testified,  plain- 
tiff's counsel  said  to  the  court,  "I  have  a 
great  deal  of  evidence  along  that  same 
line."  And  the  court  responded:  "I  can- 
not control  it.  You  will  have  to  put  in 
your  evidence.**  Five  more  witnesses  were 
then  examined  to  the  same  effect.  Two  or 
three  others  were  unable  to  testify  to 
habitual  acts  of  this  character,  and  one 
said  she  never  had  been  chased  before.  But 
a  course  of  practice  over  an  extended 
period  was  laid  before  the  jury,  coming 
from  the  mouths  of  at  least  fifteen  wit- 
nesses. 

To  justify  the  nonsuit,  the  court  in  ef- 
fect hold,  and  was  obliged  to  hold,  that 
the  interrogatories  and  answers  not  only 
failed  to  show  any  authority  of  Wallace  to 
eject  trespassers  from  the  lands,  but  nega- 
tived any  inference  arising  from  his  oc- 
cupancy of  the  house  that  he  was  empow- 
ered to  eject  trespassers  from  the  lands 
around  it;  and  that  such  negation  was  not 
itself  overcoi9e  or  qualified,  so  that  a  jur>' 
might  disregard  it,  by  the  evidence  of  Wal- 
lace's habitual  ejection  of  trespassers  for 
some  years.  Granting,  for  the  sake  of 
argument,  the  first  proposition,  we  cannot 
accede  to  the  second. 

In  cases  involving  the  law  of  principal 
and  agent,  when  it  is  sought  to  hold  the 
principal  for  the  acts  of  the  agent,  and 
the  question  of  agency  is  in  issue,  plain- 
tiff must,  of  course,  prove  the  agency,  and 
that  the  acts  complained  of  were  within 
the  scope  of  authority  of  the  agent,  lliis, 
however,  is  ordinarily  peculiarly  a  jury 
question.  Ritchie  v.  Waller,  27  L.R.A.  161, 
and  note  page  202  (63  Conn.  155,  38  Am. 
St.  Rep.  361,  28  Atl.  29)  ;  26  Cyc.  Law  & 
Proc.  pp.  1533,  1576,  and  cases  cited; 
Taylor  v.  New  York  &  L.  B.  R.  Co.  —  N. 
J.  — ,  78  Atl.  169.  And,  as  the  fact  of 
agency  and  the  extent  of  the  authority 
are  matters  peculiarly  within  the  knowl- 
edge of  the  defendant,  the  courts  have  not 
compelled  plaintiff  to  call  hostile  witnesses 
to  prove  this  element  of  his  case,  but  it 
may  be  inferred  from  certain  facts  and 
circumstances  that  would  fairly  give  rise 
to  such  an  inference.  It  is  stated  in  31 
Cyc.  Law  &  Proc.  p.  1662,  that,  "as  a  gen- 
eral rule,  the  fact  of  agency  cannot  be  es- 
tablished by  proof  of  the  acts  of  the  pre- 
tended agent,  in  the  absence  of  evidence 
tending  to  show  the  principal's  knowledge 
of  such  acts,  or  assent  to  them.  Yet  when 
the  acts  are  of  such  a  character,  and  so 
continued,  as  to  justify  an  inference  that 
34  L.R.A.(N.S.) 


the  principal  knew  of  them,  and  would  not 
liave  permitted  the  same  if  unauthorized, 
the  acts  themselves  are  competent  evidence 
of  agency."  This,  it  will  be  observed,  is 
not  on  the  theory  of  estoppel  in  favor  of  a 
party  contracting  with  the  supposed  agent 
because  the  conduct  of  the  principal 
amounted  to  holding  him  out  as  such  agent, 
but  is  a  rule  of  evidence,  permitting  a  jury 
to  find  agency  as  a  fact  and  not  merely 
estoppel  to  deny  it.  And,  while  the  ques- 
tion has  arisen  for  the  most  part  in  con- 
tract cases,  the  rule  has  also  been  applied 
in  actions  of  tort. 

In  Petersen  v.  Hubbell,  12  App.  Div.  372, 
42  N.  Y.  Supp.  564,  plaintiff  was  injured 
by  the  negligence  of  the  driver  of  an  ex- 
press wagon  belonging  to  the  defendant  or 
the  express  company  that  he  represented. 
There  was  no  question  that  the  man  driving 
the  wagon  was  an  employee  of  the  com- 
pany, but  the  question  was  whether  he  was 
acting  in  the  line  of  his  duty,  for  it  was 
made  clear  that  Bourne,  who  was  driving, 
was  not  hired  as  a  driver,  but  as  an  office 
clerk,  and  had  undertaken  to  drive  this 
wagon  outside  of  the  line  of  his  regular 
duty,  and  with  no  express  authority  what- 
ever, because  the  regular  driver  was  absent, 
and  there  was  no  one  to  take  charge  of  the 
wagon  but  a  boy  of  fourteen  employed  as 
a  helper.  The  court  said  that,  if  this  evi- 
dence stood  alone,  the  claim  that  Bourne 
was  a  mere  volunteer  might  be  well  found- 
ed; but,  if  further  appearing  that  he  had 
repeatedly  done  the  same  thing  .under  simi- 
lar circumstances,  the  court  (New  York 
supreme  court,  appellate  division)  said 
that  "from  that  testimony  it  was  com- 
petent to  imply  that  there  was  an  acquies- 
cence by  or  on  the  part  of  the  defendant 
in  this  person  driving  its  wagon,  or  a  per- 
mission to  him  to  drive  it,  in  the  absence 
of  the  regular  driver,  and  on  a  regular  trip. 
.  .  .  The  testimony  of  this  witness  was 
some  evidence  of  prior  acts  performed  by 
him  in  driving  defendant's  loaded  wagons, 
knowledge  of  which  in  the  defendant  will 
be  presumed  until  it  be  shown  that  those 
whose  duty  it  was  to  send  out  the  wagons 
on  their  regular  trips,  and  direct  that  fea- 
ture of  the  defendant's  business,  were  un- 
aware of  such  acts."  On  this  theory  the 
court  held  there  was  enough  evidence  of 
implied  authority  in  Bourne,  in  the  ab- 
sence of  proof  of  any  rule  or  regulation  of 
the  company  or  of  lack  of  knowledge  of 
his  acts,  to  justify  a  refusal  to  dismiss  the 
complaint  on  the  ground  that  Bourne  was 
not  acting  within  the  scope  of  his  author- 
ity. 

In  Peck  V.  Michigan  C.  R.  Co.  67  Mich. 
3,  23  N.  W.  466,  defendant  operated  two 
lines   of   railroad   crossing  a   public   high- 
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way  through  which  plaintiff  was  driving. 
These  two  lines  were  about  50  feet  apart; 
the  one  nearer  to  plaintiff  being  on  an  over- 
head bridge,  the  further  at  grade.  Defend- 
ant employed  a  flagman  for  the  grade  cross- 
ing alone,  without  any  duty  as  to  the  over- 
head bridge.  But  the  flagman,  doubtless 
in  view  of  the  well-known  tendency  of 
horses  to  take  fright  from  seeing  and  hear- 
ing a  railroad  train  passing  overhead,  had 
been  accustomed  for  some  years  to  warn  ap- 
proaching drivers  of  the  presence  of  trains 
about  to  cross  the  bridge.  On  this  occa- 
sion the  flagman  flrst  signaled  plaintiff  to 
stop,  then  in  a  moment  to  go  ahead,  and 
as  plaintiff  had  nearly  reached  the  bridge, 
a  train  crossed  it,  frightening  the  horse, 
and  causing  plaintiff  to  be  thrown  from 
the  buggy.  The  court  held  that  it  was 
error  to  direct  a  verdict  for  defendant,  say- 
ing: "The  flagman  was  the  servant  of  de- 
fendant. Although  he  may  have  had  no 
positive  instructional  to  perform  any  duties 
in  connection  with  the  main  line,  or  to 
warn  persons  with  teams  and  vehicles  of 
the  approach  of  trains  on  the  main  line, 
yet  the  fact  that  he  had  uniformly  per- 
formed such  duty  for  several  years  was 
competent  evidence  to  be  submitted  to  the 
jury  as  tending  to  prove  that  he  was  so 
acting  by  the  express  or  implied  assent  of 
defendant."  And  lield  that  if  the  jury  so 
found,  the  defendant  would  be  liable  for 
negligence  of  the  flagman  in  leading  plain- 
tiff into  a  place  of  danger,  whereby  she  was 
injured,  in  the  absence  of  contributory  neg- 
ligence on  her  part. 

We  consider  the  rule  applied  in  these 
cases  to  be  a  sound  one  and  applicable  in 
the  present  case;  that  from  the  habitual 
conduct  of  Wallace  in  ejecting  trespassers 
through  this  protracted  period,  and  the  nec- 
essarily open  manner  of  his  doing  so,  the 
jury  was  entitled  to  infer  that  such  con- 
duct must  have  come  to  the  knowledgie  of 
his  employer,  the  defendant;  and  that,  hav- 
ing that  knowledge,  and  tacitly  per&itting 
the  conduct  to  continue,  the  defendant  as- 
sented to  its  further  continuance  in  protec- 
tion of  its  property,  thus  impliedly  au- 
thorizing Wallace  to  eject  the  plaintiff; 
and  if,  in  so  doing,  he  used  unnecessary 
force,  the  defendant,  under  authorities  al- 
ready cited,  was  responsible  for  resulting 
damage. 

Assuming  that  the  answers  to  the  inter- 
rogatories negative  such  authority,  the 
case  merely  presents  a  conflict  of  testimony 
on  a  motion  to  nonsuit,  when  the  evidence 
making  most  strongly  for  the  plaintiff  is 
alone  to  be  considered.  Hayward  v.  North 
Jersey  Street  R.  Co.  74  N.  J.  L.  678,  8 
I^.R.A.(N.S.)    1062,  66  Atl.  737. 

In  answer  to  other  interrogatories,  de- 
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fendant,  on  the  oath  of  one  of  its  officers, 
denied  all  knowledge  of  the  dogs  and  that 
Wallace  had  any  authority  to  use  them. 
But  this,  if  not  also  contradicted  by  the 
inferences  arising  from  continued  use  of 
them  by  Wallace,  is  beside  the  question. 
If  liis  authority  to  eject  trespassers  was  a 
question  of  fact  within  the  province  of  the 
jury,  as  we  have  just  held,  and  the  jury 
should  And  that  he  had  such  authority, 
the  unnecessary  use  of  dogs  as  instruments 
to  aid  him  in  executing  his  authority  was 
chargeable  to  the  employer.  Bernadsky  v, 
Erie  R.  Co.  76  N.  J.  L.  680,  70  Atl.  189. 

Our  conclusion  is  that  the  nonsuit  was 
wrong,  and  the  judgment  is  therefore  re- 
versed, to  the  end  that  a  venire  de  novo  is- 
sue. 

Bergen  and  Vroom,  JJ.,  dissent. 


OKLAHOMA  SUPREME  COURT, 

LYMAN  HOBBS,  Plff.  in  Err., 

V. 

T.  C.  SMITH  et  al. 
(27  Okla.  830,  115  Pac.  347.) 

Appeal  «>  sufficiency  of  evidence. 

1.  Where  there  is  a  conflict  in  the  testi- 
mony introduced  on  the  trial  of  an  action, 
this  court  will  not  reverse  the  judgment  of 
the  trial  court,  if  the  evidence  of  the  suc- 
cessful party,  when  considered  by  itself,  is 
suflScient  to  sustain  the  verdict. 

Action  **  tort  **  violation  of  contract. 

2.  Where  the  relation  between  the  par- 
ties to  an  action  has  been  established  by 
contract,  express  or  implied,  if  the  law  iin- 

Head  notes  by  Dunn,  Ch.  J. 

Note,  — *  DamagcH  recoverable  for  aelHng 
.  diseased  animals. 

As  to  liability  of  vendor  of  diseased  live 
stock,  in  the  absence  of  express  warranty, 
see  note  to  Puis  v.  Hornbeck,  29  L.R.A. 
(N.S.)  202. 

The  present  note  includes  cases  of  ex- 
press and  implied  warranty  as  well  as  cnses 
in  which  the  cause  of  action  is  stated  as 
for  a  tort. 

The  majority  of  the  warranty  cases  of  the 
class  under  discussion  seem  to  form  an  ex- 
ception to  the  general  rule  that  the  meas- 
ure  of  damages  for  the  breach  of  warranty 
of  a  chattel  is  the  difference  between  the 
actual  value  and  the  value  that  the  article 
would  have  possessed  had  it  conformed  to 
the  warranty,  in  that  special  or  conse- 
quential damages  which  naturally  and 
proximately  result  from  the  breach  ai'e  al- 
lowed. Some  jurisdictions,  however,  adhere 
strictly. to  the  ordinary  rule;  and,  as  a  re- 
sult, in  order  to  recover  such  damages  there- 
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poses  certain  duties  because  of  tlie  existence 
of  the  relationship  created,  a  violation  of ' 
the  contract  obligations  may  be  waived  and 
an  action  in  tort  maintained  for  any  viola- 
tion of  such  imposed  duties. 

Damages  —  punitive  —  sale  of  diseased 
hogs. 

3.  In  an  action  in  which  it  is  alleged 
that  defendant,  by  fraud  and  deceit,  induced 
plaintiffs  to  purchase  certain  hogs  which 
at  that  time  the  defendant  well  knew  were 
infected  with  cholera,  it  is  not  error,  under 
the  provisions  of  §  2887,  Comp.  Laws 
(Okla.)  1909,  to  instruct  the  jury  that,  if 
it  found  from  the  evidence  that  the  defend- 
ant, knowing  said  hogs  to  be  diseased  with 
the  cholera,  falsely  and  wilfully  represent- 
ed to  plaintiffs  that  the  hogs  sold  and  de- 
livered were  sound  in  health  and  condition, 
and  good  stock  hogs,  and  that  plaintiffs  had 
not  examined  them  prior  to  the  purchase, 
but  relied  upon  such  representations,  and 


such  representations  were  false,  and  that 
said  hogs  were  infected  with  cholera,  that 
the  defendant  was  liable  to  the  plaintiffs, 
in  addition  to  the  amount  of  actual  dam- 
ages which  had  been  sustained,  a  reason- 
able sum'  as  exemplary  damages  for  sake 
of  example  and  punishment  for  the  wrong 
done. 

New  trial  —  newly  discovered  evidence. 

4.  Wliere,  from  the  face  of  a  motion  for 
new  trial  on  the  ground  of  newly  discov- 
ered evidence,  as  well  as  from  all  of  the 
facts  in  the  case,  it  is  manifest  that  movant 
had  failed  to  exercise  reasonable  diligence 
to  secure  the  alleged  newly  discovered  evi- 
dence in  time  for  th^  trial,  and  which  it  is 
reasonably  apparent  could  have  been  se- 
cured had  proper  diligence  been  exercised, 
the  denial  of  a  motion  for  new  trial  based 
on  this  ground  is  not  error. 

(January  10,  1911.) 


in,  an  action  in  tort  must  be  brought.  But, 
generally  speaking,  the  measure  of  damages 
in  the  cases  under  discussion  is  the  same, 
whether  the  action  is  based  on  a  breach  of 
warranty  or  for  tort  and  deceit;  and  in 
fact  it  has  been  so  held.  See  Joy  v.  Bitzer. 
77  Iowa,  73,  3  L.R.A.  184,  41  N.  W.  575. 
And  other  decisions  indicate  a  similarity  of 
rule.  See  Bradley  v.  Rea,  14  Allen,  20,  and 
Stryker  v.  Crane,  33  Neb.  690,  50  N.  W. 
113?.  But  of  course  this  would  not  be  true 
of  cases  founded  in  tort,  such  as  Hobbs  v. 
Smith,  where  punitive  and  exemplary  dam- 
ages are  awarded;  and  other  cases  also  in- 
dicate that  the  measure  of  damages  may  be 
different  according  to  the  nature  of  the  ac- 
tion. In  some  instances  the  declaration 
states  a  cause  of  action  for  both  breach  of 
warranty  and  fraud  and  deceit,  and  the 
courts  fail  to  distinguish  between  them  or 
indicate  upon  which  the  judgment  is  based. 
However,  an  attempt  has  been  made  to 
classify  the  cnses  according  to  the  nature 
of  the  cause  of  action  upon  which  i^covery 
was  allowed.  The  decisions  in  cases  such 
as  Joy  V.  Bitzer,  supra,  and  the  other  cases 
therewith  cited  would  seem  to  apply  equal- 
ly to  actions  ew  contractu  and  actions  eat 
delicto. 

In  Nebraska  it  is  provided  by  statute 
that  any  person  violating  a  statute  making 
it  unlawful  to  sell  glandered  live  stock 
"shall  be  liable  for  all  damages;"  and  this 
measure  applies  even  though  the  vendor 
had  no  knowledge  that  the  animals  sold 
were  so  infected.  Canham  v.  Bruegman^  77 
Neb.  436,  109  N.  W.  733. 

Warranty. 

A  few  cases  draw  a  distinction  between 
cases  wherein  the  warranty  is  general,  and 
those  cases  wherein  there  is  a  snecial  war- 
ranty as  to  freedom  from  disease.  Of 
course,  a  breach  of  either  would  permit  re- 
covery of  the  difference  between  the  value  of 
the  animals  purchased  in  their  diseased 
condition  and  their  value  if  they  had  been 
sound,  as  represented,  which  is  the  general 
34  L.R.A,(N.S.) 


I  rule  in  case  of  breach  of  general  warranty  as 
to  soundness.  See  to  this  effect,  Cummins 
v.  Ennis,  4  Penn.  (Del.)  424,  56  Atl.  377; 
Lewis  V.  Bracken,  97  Ga.  337,  22  S.  E.  943; 
Crabtree  v.  Kile,  21  111.  180  (difference  be- 
tween price  paid  and  value) ;  Wallace  v. 
Wren,  32  111.  146;  McClure  v.  Williams, 
65  111.  390;  Heenan  v.  Redmen,  101  111.  App. 
603;  Cline  v.  Myers,  64  Ind.  304;  Joy  v. 
Bitzer,  77  Iowa,  73,  3  L.R.A.  184,  41  N.  W. 
575;  Sapp  v.  Bradfield,  137  Ky.  308,  136 
Am.  St.  Rep.  201,  125  S.  W.  721;  Lane  v. 
Lantz,  27  Md.  211;  Horn  v.  Buck,  48  Md. 
358;  Murphv  v.  McGraw,  74  Mich.  318,  41 
N.  W.  917;  Johnson  v.  Wallower,  16  Minn. 
472,  Gil.  387;  McKee  v.  Jones,  67  Miss.  405. 
7  So.  348;  Young  v.  Van  Natta,  113  Mo. 
App.  550,  88  S.  W.  123;  Perrine  v.  Serrell, 
30  N.  J.  L.  454;  Gary  v.  Gruman,  4  Hill, 
625,  40  Am.  Dec.  299  (expressly  holding 
that  the  true  measure  is  not  the  difference 
between  the  price  paid  and  the  value  with 
the  defects);  McCarthy  v.  Ellers,  107  App. 
Div.  219,  94  N.  Y.  Supp.  1109;  Mitchell  v. 
Rowley,  63  Misc.  643,  118  N.  Y.  Supp.  761 ; 
Snyder  v.  Baker,  —  Tex.  Civ.  App.  — ,  34 
S.  W.  981  (but  not  to  exceed  the  purchase 
price  with  interest) ;  Thornton  v.  Thomp- 
son, 4  Gratt.  121;  Pinney  v.  Andrus,  41  Vt. 
631 ;  Smith  v.  Green,  L.  R.  1  C.  P.  Div.  92, 
45  L.  J.  C.  P.  N.  8.  28.  33  L.  T.  N.  S.  572,  24 
Week.  Rep.  142,  23  Eng.  Rul.  Cas.  566.  As 
to  the  awarding  of  special  or  consequential 
damages  where  there  is  merely  a  general 
warranty  of  soundness,  some  of  the  courts 
refuse  so  to  broaden  the  rule  as  to  include 
them.  Thus,  in  Merrick  v.  Wilse,  37  Minn. 
41,  33  N.  W.  3,  the  court,  admitting  that 
some  other  states  had  adopted  a  broader 
rule,  held  that,  upon  breach  of  a  general 
warranty  of  soundness,  expenses  incurred 
in  doctoring  the  diseased  animals  could  not 
be  recovered,  on  the  ground  that  such 
special  damages  could  not  be  considered  as 
naturally  resulting  from  the  breach,  there- 
by adhering  strictly  to  the  rule  that,  upon 
breach  of  such  simple  warranty,  the  meas^ 
ure  of  damages  is  the  difference  between 
the  value  of  the  property  as  it  is  represent- 
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ERROR  to  the  District  Court  for  King^ 
fisher  County  to  review  a  judgment 
in  plaintiffs'  favor  in  an  action  brought 
to  recover  damages  for  losses  alleged  to 
have  grown  out  of  the  sale  by  defendant 
to  plaintiffs  of  hogs  infected  with  cholera. 
Affirmed. 

The  facjts  are  stated  in  the  opinion. 

Messrs.  F.  li.  Boynton  and  Roberts  & 
Cnrran,  for  plaintiff  in  error: 

The  mere  act  of  sending  the  infected 
animals  to  market,  although  a  statutory 
offense  under  the  contagious  diseases  (ani- 
mals) act,  does  not  amount  to  a  representa- 
tion by  conduct  on  the  vendor's  part  that 
the  animals  are  in  fact  free  from  disease. 

Ward  V.  Hobbs,  L.  R.  4  App.  Cas.  13, 
48  L.  J.  Q.  B.  N.  S.  281,  40  L.  T.  N.  S. 
73,  27  Week.  Rep.   114,  3   Eng.  Rul.  Cas. 


125,  L.  R.  3  Q.  B.  Div.  150,  47  L.  J.  Q.  B, 
N.  S.  90,  37  L.  T.  N.  S.  654,  26  Week. 
Rep.  151;  2  Benjamin,  Sales,  862,  note, 
871;  Long  v.  Kendall,  17  Okla.  70,  87  Pac. 
670. 

Gross  carelessness  is  not  sufficient  to  war- 
rant a  recovery  of  exemplary  damages; 
the  defendant,  in  doing  the  grossly  care- 
less act,  must  have  been  guilty  of  oppres- 
sion, fraud,  or  malice,  actual  or  presumed. 

Yerian  v.  Linkletter,  80  Cal.  135,  22  Pac. 
70;  Potter  v.  Stamfli,  2  Kan.  App.  788,  44 
Pac.  46;  Hahn  v.  Kordula,  5  Kan.  App. 
142,  48  Pac.  896;  Wiley  v.  Keokuk,  6  Kan. 
94;  Wiley  v.  Man-a-to-wah,  6  Kan.  Ill; 
Sawyer  v.  Sauer,  10  Kan.  466;  Hefley  v. 
Baker,  19  Kan.  9;  Winstead  v.  Hulme,  32 
Kan.  568,  4  Pac.  994;  Dow  v.  Julien,  32 
Kan.  576,  4  Pac.  1000;  Kansas  City  Ft.  S. 


ed    and   warranted,   and   its   actual   value, 
with  interest.     And  in  the  dissenting  opin- 
ion of  Chief  Justice  Reed  in  Joy  v.  Bitzer, 
1"  Iowa,  73,  3  L.R.A.  134,  41  N.  W.  575, 
such  a  distinction  was  drawn  in  the  follow- 
ing  language:     "When  the  vendor,   in   the 
sale   of   domestic   animals,   warrants   them 
free  from  infectious  diseases,  the  injury  re- 
sulting from  the  communication  of  such  dis- 
eases to  other  animals  is  a  matter  within 
the  contemplation  of  the  parties.     In  case 
of  the  breach  of  such  warranty,  the  vendor 
is  liable  for  an  injury  of  that  kind,  because' 
it  is  the  very  injury  against  which  he  war- 
ranted.    But  a  mere  general  warranty  of 
soundness  is  different.   Such  a  warranty  re- 
lates simply  to  the  property  which  is  the 
subject  of  the  sale.     By  it  the  covenantor 
undertakes  simply  that  the  property  is  of  a 
.certain  quality,   and  that  he   will   answer, 
in  case  it  proves  otherwise,  for  the  differ- 
ence between  its  actual  value  and  what  that 
value  would  have  been   if  it  had  been  as 
warranted.     The  consequential  damage  re- 
sulting from  the  communication  of  diseases 
to  other  animals  is  not  covered  by  the  terms 
of  the  agreement.    The  vendor  does  not  bv 
bis  agreement  undertake  to  answer  for  such 
an  injury,  nor  does  the  vendee  contract  for 
indemnity  against  it.    It  is  not  a  matter 
within    the    contemplation    of    the    parties 
when  they  enter  into  the  agreement.      And 
in  Weaver  v.  Penny,   17  111.  App.   628,  it 
was  held  that  the  vendor  of  diseased  sheep 
sold  under  a  general  warranty  of  soundness 
was  not  liable  for  loss  of  cattle  to  which  the 
sheep  communicated  the  disease,  where  the 
Tendor  did  not  know  that  the  animals  sold 
had    the    disease,    and    had    no    notice    or 
knowledge  that  they  would  come  in  contact 
with  other  stock,  it  being  said  that  in  such 
case    such    damages    were    not    reasonably 
within  the  contemplation  of  the  parties,  and 
that  the  vendor  would  not  be  liable  for  such 
consequential  losses  except  in  case  of  wilful 
fraud  and  deceit,  or  of  notice  that  it  was 
intended  to  put  the  sheep  with  other  stock. 
But  where  there  is  an  express  warranty 
as  to  health  or  soundness,  where  the  latter 
warranty  is  construed  as  equivalent  to  the ' 
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former,  of  animals  sold,  it  is  held  that  all 
damages   occasioned   by   a  breach    of   such 
warranty  which  are  the  natural  and  proxi- 
mate result  thereof  may  be  recovered.  Cum- 
mins V.  Ennis,  4  Penn.  (Del.)  424,  56  Atl. 
377;   Lewis  v.  Bracken,  97  Ga.  337,  22  S. 
E.  943;  Boylan  v.  McMillan,  137  Iowa,  142, 
114  N.   W.   630;   Crabtree  v.  Kile,  21    111. 
180;  Heenan  v.  Redmen,  101  111.  App.  603; 
Joy  V.  Bitzer,  77  Iowa,  73,  3  L.R.A.  184,  41 
N.   W.   675;    State   Bank   of  Commerce  v. 
Dody,  71   Kan.  98,  79  Pac.   1092;   Otto  v. 
Braman,  142  Mich.  185,  105  N.  W.  601;  Mc- 
Kee  V.  Jones,  67  Miss.  405,  7  So.  348 ;  Pack- 
ard V.  Slack,  32  Vt.  9;  Pinney  v.  Andrus,  41 
Vt.  631.     And  this  rule  has  been   held  to 
embrace   damages   for   loss   caused   by   the 
spreading  of  disease  to  animals  other  than 
those  infected  at  the  time  of  sale  (Cummins 
V.  Ennis,  4  Penn.  [Del.]  424,  56  Atl.  377; 
Lewis  V.  Bracken,  97  Ga.  337,  22  S.  E.  943; 
Rose  V.  Wallace,  11  Ind.  112;  Joy  v.  Bitzer, 
77  Iowa,  73,  3  L.R.A.  184,  41  N.  W.  575; 
Mitchell  v.   Pinckney,   127   Iowa,   698,   104 
N.  W.  286;  McKee  v.  Jones,  67  Miss.  405, 
7  So.  348;  Long  v.  Clapp,  15  Neb.  417,  19 
N.  W.  467;  Stryker  v.  Crane,  33  Neb.  690, 
50  N.  W.  1132;  Packard  v.  Slack,  32  Vt.  9; 
McCann  v.  Ullman,  109  Wis.  574,  85  N.  W. 
493;  Smith  v.  Green,  L.  R.  1  C.  P.  Div.  92, 
45  L.  J.  C.  P.  N.  S.  28,  33  L.  T.  N.  S.  572, 
24  Week.  Rep.  142,  23  Eng.  Rul.  Cas.  5G6 
[provided  the  vendor  knew  plaintiff  would 
or  probably  might  place  the  infected  ani- 
mal with  others,  in  which  case  it  wpuld  be 
the  natural   and  necessary  consequence  of 
the    vendor's    breach    of    warranty] ) ;    the 
reasonable  and  probable  costs  and  expenses 
incurred  in  caring  for  and  doctoring  such 
sick  animals   (Cummins  v.  Ennis,  4  Penn. 
[Del.]  424,  56  AtL  377;  Lewis  v.  Bracken, 
97  Ga.  337,  22  S.  E.  943;  Crabtree  v.  Kile, 
21  111.  180;  Heenan  v.  Redmen,  101  111.  App. 
603;  Joy  v.  Bitzer.  77  Iowa,  73,  3  L.R.A. 
184,  41   N.  W.  575;   Raeside  v.  Hamm,  87 
Iowa,  720,  54  N.  W.  1079;   Sapp  v.  Brad 
field,  137  Ky.  308,  136  Am.  St.  Rep.  291, 
1 26  S.  W.  721  [limited  to  expenses  incurred' 
after  offer  to  return  the  horse  and  rescind 
the  purchase,  it  being  said  that  the  vendor 
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&  G.  R.  Co.  V.  Kier,  41  Kan.  671,  21  Pac. 
770;  Malone  v.  Murphy,  2  Kan.  250;  Cady 
V.  Case,  45  Kan.  733,  26  Pac.  448;  West 
V.  Western  U.  Teleg.  Co.  39  Kan.  94,  7 
Am.  St.  Hep.  530,  17  Pac.  807;  Leaven- 
worth, L.  &  G.  R.  Co.  V.  Rice,  10  Kan.  426; 
Atchison  T.  &  S.  F.  R.  Co.  v.  Stewart,  65 
Kan.  667,  41  Pac.  961;  Kansas  P.  R.  Co. 
V.  Cutter,  19  Kan.  83;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Long,  5  Kan.  App.  644,  47  Pac. 
903 ;  Parsons  v.  Lindsay,  26  Kan.  426. 

Defendant  should  have  been  awarded  a 
new    trial. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Chamber- 
lain, 4  Okla.  542,  46  Pac.  499;  Harris  v. 
Thompson,  23  Kan.  372;  Huster  v.  Wynn, 
8  Okla.  569,  58  Pac.  736;  Glenny  v.  Ter- 
ritory, 15  Okla.  231,  79  Pac.  754;  Black- 
burn V.  Crowder,  110  Ind.  127,  10  N.  E. 
93.i;  Finfrock  v.  Ungeheuer,  8  Kan.  App. 
481,  54  Pac.  504;  Brooke  v.  Peyton,  1 
Cranch,    C.   C.    128,    Fed.    Cas.   No.    1,934; 


Cochran  v.  Ammon,  16  111.  316;  Murriiv  v. 
Weber,  92  Iowa,  757,  60  N.  W.  4'92; 
Struthers  v.  Wagner,  6  Phila.  262;  Par- 
fthall  V.  Klinck,  43  Barb.  203;  Leyson  t. 
Davis,  17  Mont.  220,  31  L.R.A.  429,  42 
Pac.  775;  Yarnell  v.  Kilgore,  15  Okla,  591, 
82  Pac.  990;  Bartelle  v.  United  States, 
2  Okla.  Crim.  Rep.  84,  100  Fac.  45;  Seward 
v.  Cease,  50  HI.  228;  Beveridge  v.  Chetlain, 
1  111.  App.  231;  Pickering  v.  Kirkpatrick, 
32  Iowa,  163;  Nudd  v.  Home  Ins.  &  Bkg. 
Co.  25  Minn.  100;  Hause  v.  Sloyer,  3  Pa. 
Dist.  R.  320;  29  Cyc.  Law  &  Proc.  p.  868. 
Messrs.  Bradley  &  Bradley  for  defend- 
ants in  error. 

Dunn,  Ch.  J.,  deliveried  the  opinion  of 
the  court: 

Tliis  case  presents  error  from  the  dis- 
trict court  of  Kingfisher  county,  October 
7,  1907,  defendants  in  error,  as  plaintiffs, 
filed  their  petition  in  the  district  court  to 


should  have  had  opportunity  to  care  for 
the  horse  if  he  desired] ;  Horn  v.  Buck,  48 
Md.  358;  Murphy  v.  McGraw,  74  Mich.  318, 
41  N.  W.  917  [upon  proof  that  purchaser 
notified  vendor  of  the  unsoundness,  and  was 
led  by  him  to  make  expenditures,  or,  if  not 
so  encouraged,  if  the  circumstances  were 
such  as  rendered  making  the  same  rea- 
sonable, limited,  however,  to  such  ex- 
penses incurred  before  such  time  as  a  man 
of  reasonable  prudence  ought  to  have  in- 
curred in  order  to  become  satisfied  that  the 
animal  was  worthless  and  the  disease  incur- 
able] ;  Galbraith  v.  Carnes,  91  Mo.  App. 
612;  Young  v.  Van  Natta,  113  Mo.  App. 
550,  88  S.  W.  123;  Larson  v.  Calder,  16  N. 
D.  248,  113  N.  W.  103;  Pinney  v.  Andrus, 
41  Vt.  621,— contra,  Cline  v.  Myers,  64  Ind. 
304,  holding  that  damages  on  account  of 
care,  attention,  and  feed  given  sick  hogs 
could  not  be  recovered,  on  the  ground  that 
such  care  and  feed  were  not  necessary  con- 
sequences of  the  witrranty  and  th^  breach 
thereof ) ;  the  actual  expenses  incurred  when 
eradicating  the  disease  from  purchaser's 
stable,  which  had  become  infected  by  rea- 
son of  stabling  the  diseased  stock  ttierein 
(Lewis  V.  Bracken,  97  Ga.  337,  22  S.  E. 
943 ) ;  the  cost  of  removing  other  animals 
to  a  safe  place,  and  the  rental  of  such  place 
(Ibid.)  ;  loss  caused  by  disease  preventing 
breeding  (Boylan  v.  McMillan,  137  lown, 
142,  114  N.  W.  630;  Raeside  v.  Hamm,  87 
Iowa,  720,  54  N.  W.  1079;  Otto  v.  Braman, 
142  Mich.  185,  105  N.  W.  601);  damages 
for  injury  to  lambs  dropped  soon  after  the 
purchase,  by  infected  sheep  (Broquet  v. 
Tripp,  36  Kan.  700,  14  Pac.  227;  see  also 
Long  v.  Clapp,  15  Neb.  417,  19  N.  W.  467)  ; 
and  the  loss  caused  to  the  purchaser's  livery 
and  feed  stable  business  by  having  horses 
afflicted  with  glanders  or  "farcy"  on  the 
premises  (Lewis  v.  Bracken,  97  Ga.  337,  22 
S.  E.  943;  Long  v.  Clapp,  15  Neb.  417,  JO 
N.  W.  467;  Perrine  v.  Serrell,  30  N.  J.  L. 
454;  see  also  McCann  v.  Ullman,  109  Wis. 
574,  85  N.  W.  493,  wherein  it  was  intimated 
34  L.R.A.(N.S.) 


that  had  special  damage  caused  by  having 
vendee's  business  interrupted  by  disease 
communicated  to  his  own  animals  by  dis- 
eased animals,  purchased  under  warranty, 
been  properly  alleged,  recovery  therefor 
would  have  been  allowed).  But  this  latter 
element  of  damages  has  been  held  not  re- 
coverable. Thus,  the  loss  of  profits  contem- 
plated by  an  intended  resale  of  the  pur- 
chased animals  has  been  held  not  recover- 
able, especially  where  vendor  did  not  know 
of  the  intended  disposal.  Pinney  v.  Andrus, 
41  Vt.  631.  And  the  same  conclusion  was 
reached  in  Sapp  v.  Bradfield,  137  Ky.  308, 
136  Am.  St.  Rep.  291,  125  S.  W.  721,  as  to 
both  profits  from  a  business  in  which  the 
horse  purchased  under  warranty  was  to  lie. 
used,  and  the  cost  of  obtaining  other  horses 
to  take  its  place,  it  being  so  diseased  that  it 
could  not  be  used. 

Naturally,  damages  which  could  have 
been  avoided  by  the  exercise  of  due  care  and 
diligence  upon  the  part  of  the  vendor  can- 
not be  recovered.  Thus,  it  is  held  that  the 
rules  allowing  recovery  for  losses  caused 
by  the  spreading  of  disease  to  other  animals 
do  not  extend  to  animals  allowed  to  come 
in  contact  with  the  diseased  animals  after 
knowledge  upon  the  part  of  the  purchasers 
of  the  existence  of  the  disease.  Long  v. 
Clapp,  •  15  Neb.  417,  19  N.  W.  467.  And  in 
fact,  recovery  cannot  be  had  for  any  dam- 
age or  injury  resulting  from  the  neglect  of 
the  vendee  to  exercise  ordinary  care  and 
diligence.    Pinney  v.  Andrus,  41  Vt.  631. 

And  of  course  the  purchaser  should  be 
charged  for  whatever  benefit  and  advantage 
he  derives  from  the  use  or  possession  of  dis- 
eased animals.     Horn  v.  Buck,  48  Md.  358. 

Where  the  warranty  as  to  soundness  and 
health  is  merely  implied,  the  same  gener- 
al rrles  seem  to  apply.  Thus,  it  is  held 
that  for  breach  of  an  implied  warranty  ab 
to  soundness  and  health  of  animals  sold, 
the  purchaser  may  recover  the  difference 
between  the  value  of  the  animals  if  sound, 
and  their  actual  value  (Snowden  v.  Water 
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recover  of  and  from  defendant,  plaintiff  in 
error  in  this  court,  actual  damages  in  the 
amount  of  $642.37,  and  exemplary  daip- 
ages  in  the  sum  of  $1,000,  which  said  dam- 
ages are  alleged  to  have  grown  out  of  the 
sale  by  defendant  to  plaintiffs,  of  hogs  in- 
fected with  cholera. 

It  is  alleged  in  the  petition  that  the 
plaintiffs  were  partners,  engaged  in  the 
business  of  buying,  selling,  and  shipping 
hogs  at  the  village  of  Dover,  Kingfisher 
county,.  Oklahoma  territory.  That  on  or 
about  March  10,  1907,  the  defendant  repre- 
sented to  and  informed  plaintiffs  that  he 
had  some  good  stock  hogs  in  sound  health 
and  condition,  and  proposed  to  sell  and  de- 
liver the  same  to  plaintiffs  at  their  stock 
yards  in  the  village  of  Dover,  for  the  mar- 
ket price  for  such  hogs.  That  the  plain- 
tiffs had  not  at  that  time  seen  the  hogs, 
but,  relying  upon  the  representations  of  de- 
fendant, and  believing  the  same  to  be  true, 


agreed  at  that  time  to  buy  from  him  about 
forty  of  such  hogs  at  an  agreed  price  per 
pound.  That  thereafter  the  defendant  sent 
and  delivered  to  plaintiffs  at  their  stock 
yards,  twenty-seven  hogs,  for  which  plain- 
tiffs paid  in  accordance  with  their  con- 
tract. That  after  such  payment  the  hogs 
purchased  appeared  to  be  sick,  and  plain- 
tiffs were  then  informed  that  defendant's 
hogs  had  hog  cholera,  and  that  many  of 
them  had  died  of  cholera  a  few  days*  pre- 
ceding the  delivery.  That  the  defendant 
sent  another  load  of  hogs  to  plaintiffs,  all 
of  which  were  diseased  and  sick;  three  be- 
ing then  in  a  dying  condition.  That  plain- 
tiffs refused  to  receive  and  accept  the  same. 
That  the  hogs  which  were  sold  and  de- 
livered by  the  defendant  to  plaintiffs  were 
diseased  with  hog  cholera  at  the  time  of 
said  sale  and  delivery,  and  that  defendant 
well  knew  that  such  hogs  had  hog  cholera 
at  that  time.     That  the  hogs  so  purchased 


man,  106  da.  ;J84,  31  S.  E.  110)  ;  the  value 
of  other  animals  to  which  the  disease  was 
communicated,  where  the  purchaser  exer- 
cised proper  care  upon  discovering  the  dis- 
ease (Ibid. ) ;  expenses  incurred  in  doctor- 
ing and  caring  for  the  diseased  animals 
(Ibid.);  expenses  incurred  in  preventing 
sprei^d  of  disease  to  other  stock  (Ibid.). 
A  distinction  was  drawn  in  Puis  v.  Horn- 
beck,  24  Okla.  288,  29  L.R.A.(N.S.)  202, 
138  Am.  St.  Rep.  883,  103  Pac.  665,  how- 
ever, in  that  the  vendor,  selling  at  a  sound 
price,  diseased  cattle,  is  not  liable  to  the 
purchaser  for  any  loss  or  damages  occa- 
sioned thereby,  when  he  had  no  knowledge 
of  such  infection  before  the  sale  was  con- 
summated. But  that  where  there  is  an  ex- 
press warranty,  the  vendor  is  liable  for 
breach  thereof,  whether  or  not  he  had 
knowledge  of  the  existence  of  the  disease  at 
the  time  of  the  sale,  see  Mitchell  v.  Pinck- 
ney.  127  Iowa.  690,  104  N.  W.  286;  McKee 
V.  Jones,  67  Miss.  405,  7  So.  348;  Larson 
V.  Calder,  16  N,  D.  248,  113  N.  W.  103. 

Where  diseased  animals  are  sold  under 
the  express  stipulation  that  no  warranty 
will  be  given  and  that  no  compensation 
shall  be  made  for  any  fault,  and  the  ani- 
mals are  open  to  inspection,  no  recovery 
can  be  had  for. loss  occasioned  by  the  dis- 
eased condition  of  such  animals.  Ward  v. 
Hobbs,  L.  R.  4  App.  Cas.  13,  48  L.  J.  Q.  B. 
N.  S.  281,  40  L.  T.  N.  S.  73,  27  Week.  Rep. 
114,  3  Eng.  Rul.  Cas.  125,  aflfirming  L.  R. 
3  Q.  B.  Div.  150.  47  U  J.  Q.  B.  M.  S.  90, 
37  L.  T.  N.  S.  654,  26  Week.  Rep.  161. 

Fraud  and  deceit. 

In  cases  based  on  fraud  and  deceit,  as 
-well  as  in  the  cases  founded  on  breach  of 
warranty,  it  is  generally  held  that  the  dif- 
ference in  value  between  the  animals  in 
their  unsound  condition,  and  what  they 
would  have  been  worth  if  sound,  may  be 
recovered.  Merguire  v.  O'Donnell,  103  Cal. 
60,  36  Pac.  1033;  Stevens  v.  Bradley,  89 
34  L.R.A.(N.S.) 


Iowa,  174,  56  N.  W.  429;  Greenby  v.  Brooks, 
11  Ky.  L.  Rep.  138;  Bradley  v.  Rea,  14 
Allen,  20;  Skinn  v.  Reutter,  136  Mich.  67, 
03  L.R.A.  743,  106  Am.  St.  Rep.  384,  97 
N.  W.  152  (applies  to  diseased  animals  sold 
to  innocent  dealer,  who  resold  to  innocent 
complaining  party)  ;  Routh  v.  Caron,  64 
Tex.  289  (difference  between  cost  price 
and  actual  value,  plus  interest)  ;  Mui- 
lett  V.  Mason,  L.  R.  1  C.  P.  569,  1 
Harr.  &  R.  779,  14  L.  T.  N.  S.  668,  35 
L.  J.  C.  P.  N.  S.  299,  12  Jur.  N.  S. 
547,  14  W^ek.  Rep.  898.  And  it  is  held 
that,  irrespective  of  the  question  of  warran- 
ty, if  the  vendor  knows  at  the  time  of  sale 
of  the  presence  of  disease  in  the  animals 
sold,  he  will  be  liable  for  all  damage  result- 
ing directly  therefrom  if  he  fraudulently 
fails  to  communicate  his  knowledge  to  the 
buyer,  or  misrepresents  their  condition,  and 
the  latter  refies  on  the  representations 
made.  Greenby  v.  Brooks,  13  Ky.  L.  Rep. 
298;  Bradley  v.  Rea,  14  Allen,  20;  Marsh 
V.  Webber,  13  Minn.  109,  Gil.  99,  subso- 
quent  appeal  16  Minn.  418,  Gil.  375;  Jef- 
frey V.  Bigelow,  13  Wend.  518,  28  Am.  Dec. 
476;  Puis  V.  Hornbeck,  24  Okla.  288,  29 
L.R.A.(N.S.)  202,  138  Am.  St.  Rep.  88.3, 
103  Pac.  666;  Wintz  v.  Morrison,  17  Tex. 
372,  67  Am.  Dec.  658  (difference  between 
cost  price  and  actual  value,  plus  interest, — 
stated  to  be  general  rule,  but  clearly  is 
not) ;  Mullett  v.  Mason,  L.  R.  1  C.  P.  559,  1 
Harr.  &  R.  779,  14  U  T.  N.  S.  658,  35  L.  J. 
C.  P.  N.  S.  299,  12  Jur.  N.  S.  647,  14  Week. 
Rep.  898.  And  in  Sherrod  v.  Langdon,  21 
Iowa,  618,  it  was  held  that  the  purchaser 
may  recover  all  the  damages  resulting  from 
the  purchase  of  diseased  animals  which  were 
falsely  represented  to  be  free  from  disease, 
without  reference  to  whether  or  not  the 
vendor  knew  at  the  time  such  representa- 
tions were  made  that  the  purchaser  owned 
other  sheep  which  might  become  infected. 
The  court  said :  'The  loss  of  the  sheep  sold 
in  consequence  of  their  unsound  condition 
was  the  natural  and  usual  consequence  of 
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by  plaintiffs  communicated  hog  cholera  to 
the  pther  hogs  of  plaintiffs,  a  number  of 
which  died.  Then  follows  a  number  of 
items  of  damage  in  the  nature  of  expense 
incurred  by  plaintiffs  for  caring  for  the 
diseased  animals  and  renovating  their 
premises. 

To  this  petition  defendant  filed  answer, 
consisting  of  a  general  denial,  and  a  spe- 
cific denial  that,  at  the  time  of  the  sale 
and  delivery  of  said  hogs,  the  same  were 
infected  with  the  disease  of  hog  cholera,  or 


that  they  were  diseased,  but  were  good, 
sound,  healthy  stock  hogs,  in  good  condi- 
tion, and  denied  that  they  were  responsible 
for  the  spread  of  any  disease  of  any  char- 
acter to  the  other  hogs  owned  by  plain- 
tilTs,  and  that  plaintiffs  were  experienced 
dealers  in  hogs,  and  were  able  to  examine 
hogs  purchased  by  them,  and  upon  such  ex- 
amination were  fully  able  to  ascertain 
whether  said  hogs  were  diseased  or  not. 
That  at  the  time  of  the  delivery  to  plain- 
tiffs they  inspected  and  examined  the  hogs. 


the  act.  The  other  damages  were  special 
and  peculiar,  and  they  were*  set  forth 
specifically  by  the  pleader.  And  upon  the 
assumption  that  plaintiffs  used  the  care 
and  diligence  required  nt  their  hands,  what 
matters  it  whether  defendants  knew  that 
they  had  other  sheep  or  not?  Or  what  dif- 
ference would  it  make  if  plaintiff,  in  igno- 
rance of  the  unsound  condition  of  these 
sheep,  had  afterwards  bought  other  sheep, 
which  they  lost  by  reason  of  the  disease 
communiciited  to  them  by  those  bought  of 
defendants?  Defendants  sold  the  sheep 
with  the  knowledge  that  plaintiffs  had  a 
right  to  and  probably  would  place  them  up- 
on their  farm;  and,  if  guilty  as  charged, 
they  would  be  held  liable  for  the  damages 
naturally  and  reasonably  resulting  from 
such  act.  ...  If  one  lot  is  procured, 
there  is  no  duty  to  refrain  from  purchasing 
others,  lest  tbose  purchased  may  be  un- 
sound, and  thus  all  be  lost.  But  the  guar- 
antor, or  party  making  the  false  representa- 
tions, sells  with  a  knowledge  that  his  pur- 
chaser may  have  or  may  purchase  other 
sheep,  and  cannot  screen  himself  from  the 
consequences  of  his  act  upon  the  ground  of 
ignorance."  The  same  conclusion  was 
reached  in  Packard  v.  Slack,  32  Vt.  9. 

The  rule  allowing  the  recovery  of  all 
damages  has  been  held  to  include  such 
consequential  damages  as  costs  and  ex- 
penses incurred  in  caring  for  and  doc- 
toring the  purchased  animals  and  those 
to  which  they  communicated  the  dis-. 
ease  (Merpruire  v.  O'Donnell,  103  Cal.  50, 
36  Pac.  1033;  Stevens  v.  Bradlev,  89  Iowa, 
174,  66  N.  W.  429;  Wintz  v.  Morrison,  17 
Tex.  372,  67  Am.  Dec.  658);  remuneration 
for  the  loss  of  animals  to  which  purchased 
animals  communicated  the  disease  (Knox  v. 
Wible,  73  Ind.  233;  Sherrod  v.  Langdon,  21 
Iowa,  518;  Stevens  v.  Bradlev,  89  Iowa.  174, 
66  N.  W.  429;  Paris  v.  Lewis,  2  B.  Mon. 
375;  Greenby  v.  Brooks,  11  Ky.  L.  Rep.  138; 
Bradley  v.  Rea,  14  Allen,  20;  Skinn  v. 
Rcutter,  135  Mich.  57,  63  L.R.A.  743,  106 
Am.  St.  Rep.  384,  97  N.  W.  152  [applies  to 
infection  of  sound  animals  with  which  dis- 
eased animals,  fraudulently  sold  as  sound, 
were  innocently  placed  by  remote  vendee] ; 
M.irsh  V.  Webber,  13  Minn.  109,  Gil.  99, 
subsequent  appeal,  16  Minn.  418,  Gil.  375; 
Johnson  \.  Wallower,  15  Minn.  472,  Gil. 
387,  subsequent  appeal,  18  Minn.  288,  Gil. 
262;  Jeffrey  v.  Bigelow,  13  Wend.  518.  28 
Am.  Dec.  476;  Wintz  v.  Morrison,  17  Tex. 
372,  67  Am.  Dec.  658;  Routh  v.  Caron,  64 
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Tex.  289;  Mullett  v.  Mason,  L.  R.  1  C.  P. 
559,  1  Harr.  &  R.  779,  14  L.  T.  N.  S.  558, 
35  L.  J.  C.  P.  N.  S.  299,  12  Jur.  N.  S.  547, 
14  Week.  Rep.  898,  wherein  Willes,  J., 
said  that  it  was  necessarily  within  the  con- 
templation of  the  'parties  that  the  pur- 
chased animal  [a  cow]  would  be  placed  with 
the  purchaser's  other  cows,  and  that  the  ill- 
ness and  death  of  such  other  cows,  where 
they  contracted  the  disease  by  such  con- 
tact, was  the  direct  and  natural  consequence 
of  such  mingling)  ;  reimbursement  for  loss 
caused  by  the  destruction  of  stables,  neces- 
sitated by  the  highly  contagious  character 
of  the  disease  (Merffuire  v.  O'Donnell,  103 
Cal.  50,  36  Pac.  1033);  and  damages  for 
the  death  of  one  who  contracts  glanders 
while  in  charge  of  a  diseased  horse,  where 
such'  death  is  a  natural  and  probable  conse- 
quence of  contact  with  the  horse  (State  use 
of  Hartlove  vl  M.  Fox  &  Son,  79  Md.  614, 
24  L.R.A.  679,  47  Am.  St.  Rep.  424,  29  Atl. 
601).  Recovery  was  denied  in  the  latter 
case,  however,  on  the  ground  that  it  was 
not  alleged  and  proved  that  the  fraudulent 
sale  of  the  horse  was  the  probable  and  nat- 
ural cause  of  the  death. 

But  of  course  the  purchaser  cannot  re- 
cover for  damages  which  could  have  been 
avoided  by  the  exercise  of  due  care  and  dili- 
gence. Sherrod  v.  Langdon,  21  Iowa,  518: 
Marsh  v.  Webter,  16  Minn,  418,  Gil.  375; 
Johnson  V.  Wallower,  15  Minn.  472,  Gil.  3S7, 
subsequent  appeal,  IS  Minn.  288,  Gil.  262. 

As  to  loss  of  profits,  it  was  held  in  Grain 
V.  Petrie,  0  Hill,  522,  41  Am.  Dec.  765,  that 
the  purchaser,  a  butcher,  could  not  recover 
profits  lost  by  refusal  of  a  third  person, 
based  on  the  fact  that  plaintiff  had  pur- 
chased diseased  sheep,  to  perform  his  con- 
tract to  buy  certain  meats  from  plaintiff, 
or  damages  for  refusal  of  customers  to  deal 
with  him  because  of  such  reported  purchase, 
it  being  said  that  such  damages  w6re  too  re- 
mote and  speculative.  In  connection  with 
this  case,  see  Lewis  t.  Bracken,  Long  y. 
Clapp,  Perrine  v.  Serrell,  Pinney  v.  Andrus, 
Sapp  V.  Bradfield,  and  McCann  v.  Ullman, 
as  set  out  supra. 

The  question  of  awarding  exemplary  dam- 
ages has  arisen  in  but  few  instances,  but 
where  so  raised,  it  has  been  held  without 
exception  that  when  the  selling  of  diseased 
animals  as  sound  is  intentional  and  wilful, 
such  damages  may  be  recovered.  Hobbs  v. 
Smith  ;  Griffin  v.  Allison,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  1068.  G.  J.  C. 
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and  knew  that  they  were  not  so  infected. 
For  reply  plaintiffs  denied  the  averments 
of  the  answer  and  again  alleged  that  the 
hoga  were  affected  and  diseased  with  a  con- 
tagious and  infectious  disease,  and  were 
not  good,  sound,  and  healthy  hogs,  in  good 
condition,  at  the  time  of  the  purchase.  Up- 
on the  issues  thus  made  up,  the  cause  was 
tried  to'  a  jury,  with  instructions,  under 
which  they  returned  a  verdict  embracing 
both  actual  and  exemplary  damages  in  the 
amount  of  $800.  On  the  filing  of  a  motion 
for  new  trial,  plaintiffs  remitted  $100, 
whereupon  the  motion  for  new  trial  was 
denied,  and  defendant  has  brought  the 
cause  regularly  to  this  court  for  review. 

A  number  of  questions  of  law  are  pre- 
sented by  counsel,  but  it  is  manifest  that 
the  chief  complaint  is  that  the  jury,  on 
the  evidence,  returned  a  verdict  for  plain- 
tiffs when  it  should  have  been  for  the  de- 
fendant. 

The  evidence  of  the  parties  was  in  di- 
rect conflict,  and  the  question  for  the  jury 
to  determine  was  on  which  side  lay  the 
truth,  and  to  which  side  credit  should  be 
given.  An  examination  of  the  abstract 
of  the  evidence,  and  also  of  the  record  it- 
self, discloses  that,  in  addition  to  the  di- 
rect evidence,  there  was  a  considerable 
.amount  of  circumstantial  and  inferential 
testimony  which  was  necessary  for  the  con- 
sideration of  the  jury,  and  counsel  for 
plaintiff  in  error  insist  that  only  one  con- 
clusion can  result  from  a  proper  considera- 
tion of  this  evidence;  while  counsel  for  de- 
fendants in  error  with  equal  vigor  insist 
that  the  conclusion  reached  by  the  jury 
was  the  correct  one.  The  verdict  was  chal- 
lenged on  the  motion  for  new  trial  before 
the  trial  judge,  whose  duty  in  such  cases 
is  set  forth  by  this  court  in  the  case  of 
Hogan  V.  Bailey,  27  Okla.  15,  110  Pac.  890. 
We  therein  noted  that  the  function  of  the 
trial  court  was  higher  than  to  act  merely 
as  a  moderator  or  umpire  between  contend- 
ing adversaries  before  a  jury;  that,  in  ad- 
dition to  seeing  that  the  conduct  of  the 
trial  was  fair,  and  that  the  litigants  each 
had  a  fair  opportunity  to  present  his  cause, 
and  to  have  the  facts  weighed  in  the  light 
of  proper  instruction's,  it  was  his  duty,  aft- 
er the  jury  had  returned  its  verdict,  where 
the  justness  of  the  same  was  challenged, 
to  carefully  weigh  the  entire  matter,  and, 
unless  he  was  satisfied  that  the  verdict  was 
responsive  to  the  demands  of  justice,  to 
set  the  same  aside  and  grant  a  new  trial; 
and  that,  unless  the  conclusion  reached  by 
the  jury  met  the  affirmative  considerate  ap- 
proval of  the  conscience  and  mind  of  the 
court,  it  should  not,  when  challenged,  be 
permitted  to  stand. 

We  must  assume  in  this  case  that,  on 
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the  presentation  of  the  motion  for  new 
trial,  this  duty  was  performed  by  the 
learned  trial  judge  who  presided.  So  that 
the  verdict,  determining  the  facts  and 
awarding  judgment  in  this  case,  come^  to 
us  with  the  conscientious  sanction  and 
approval  of  the  trial  court.  It  is  the  duty 
of  the  trial  court  to  be  satisfied  that  no 
injustice  has  been  done;  and  if  not  satis- 
fied on  tliis  point,  he  should  set  the  verdict 
aside  and  grant  a  new  trial.  But,  in  or- 
der for  this  court  to  set  aside  the  verdict, 
it  must  be  made  affirmatively  to  appear 
that  injustice  has  been  done.  There  is  evi- 
dence in  this  record  sufficient,  if  credited, 
to  support  the  theory  of  either  party;  and 
in  such  cases  as  this,  notwithstanding  the 
vigorous  insistence  of  counsel  that  the  evi- 
dence of  the  defendant  was  true  and  should 
have  met  with  the  approval  of  the  jury, 
we  are  constrained  to  and  must  hold  that 
the  verdict,  not  lacking  evidence  to  reason- 
ably sustain  it,  must  stand.  Speaking  to 
the  question  of  the  duty  of  courts  and 
juries,  Judge  Caldwell,  in  the  case  of  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  4  C.  C.  A.  454, 
10  U.  S.  App.  640,  64  Fed.  481,  said:  "In 
common-law  actions  tried  to  a  jury  this 
court  cannot  review  or  retry  the  facts.  If 
there  is  any  evidence,  direct  or  circumstan- 
tial, fairly  tending  to  support  the  verdict, 
it  must  stand.  Every  presumption  is  in  its 
favor,  and  all  doubts  must  be  resolved  in 
its  favor.  This  court  will  not  weifijh  or 
balance  the  evidence.  ...  It  was  be- 
cause the  people  thought  the  judges  were 
poor  judges  of  the  facts  that  they  com- 
mitted their  decision  to  a  jury.  Undoubted- 
ly juries  sometimes  err  in  deciding  the 
facts,  but  their  errors  are  trifling  in  num- 
ber and  extent  compared  with  tlie  errors  of 
the  judges  in  deciding  the  law.  The  nu- 
merous appellate  courts  of  the  country  are 
engaged  principally  in  correcting  their  own 
and  the  errors  of  other  courts  on  ques- 
tions of  law.  The  mistakes  of  juries  take 
up  very  little  space,  comparatively,  in  the 
enormous  volume  of  law  reports  with 
which  the  country  is  being  deluged.  In 
their  deliberations  iipon  the  facts  of  the 
case,  they  are  at  liberty  to  exercise  their 
common  sense  and  practical  experience  and 
knowledge  of  human  affairs,  un trammeled 
by  the  excessive  subtility.  overreflnement, 
and  the  hairspliting  of  the  schoolmen 
which  have  crept  into  the  administration 
of  the  law  by  the  courts  to  such  an  ex- 
tent as  to  sometimes  bring  it  into  reproach. 
It  is  not  by  such  modes  of  reasoning  that 
the  soundness  of  a  verdict  of  a  jury  is  to 
be  tested.  It  is  not,  therefore,  any  ground 
for  disturbing  the  verdict  of  a  jury  that 
the  court  would  not  have  rendered  such  a 
verdict.     It  must  appear  that  all   reason- 
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able  men  would  agree  that  it  was  not  sup- 
ported by  the  evidence,  and  should  be  an- 
nulled. The  constitutional  right  of  the 
citizen  to  have  the  facts  of  bis  case  tried 
by  ^  jury  must  not  be  encroached  by  the 
courts   under   any   pretext." 

It  must  also  be  conceded  that  the  judge 
and  the  jury  which  hear  the  evidence  and 
try  the  case  are  in  a  far  better  position  to 
ascertain  tbe  truth  and  to  discover  false- 
hood than  anv  court  which  sees  the  trial 
only  from  the  record.  The  language  spread 
upon  the  written  ur  printed  page  often  in  a 
weak  way  only  conveys  the  actual  strength 
or  weakness  of  the  testimony  given  by  a 
witness,  and  when,  as  in  this  case,  there  is 
a  vast  amount  of  direct  evidence  given  by 
a  great  number  of  witnesses,  the  weighing 
and  determining  of  which  is  complicated 
by  circumstantial  testimony  and  deductions 
and  inferences  to  be  drawn  therefrom,  it  is 
apparent  that  this  court,  if  it  were  to  en- 
ter upon  a  consideration  thereof  with  a 
view  of  setting  aside  the  conclusion  of  the 
trial  court,  would  enter  a  domain  where 
the  correctness  of  its  conclusion  would  or 
could  be  scarcely  more  than  mere  conjec- 
ture. For  the  foregoing  reasons,  the  es- 
tablished rule  is  that,  where  there  is  a 
conflict  in  the  testimony,  the  appellate 
court  will  not  reverse  the  judgment  of  the 
trial  court,  where  the  evidence  of  the  suc- 
cessful party,  when  considered  by  itself,  is 
suflici'enC  to  sustain  the  verdict. 

Counsel  take  exception  to  the  giving  and 
refusing  by  the  court  of  certain  instruc- 
tions. It  will  be  noted  that  the  petition 
charges  that  the  hogs  which  were  sold  and 
delivered  by  the  defendant  to  plaintiffs 
were  diseased  with  hog  cholera  at  the  time 
of  the  sale  and  delivery,  which  fact  was 
well  known  to  the  defendant  at  the  time. 
Evidence  was  offered  on  the  part  of  plain- 
tiffs which,  if  believed  by  the  jury,  es- 
tablished this  charge,  and  the  court,  in  ad- 
dition to  the  general  instructions,  gave  the 
following: 

"(6)  The  burden  is  on  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence, 
not  only  that  the  animals  sold  were  in- 
fected with  a  contagious  or  infectious  dis- 
ease known  as  cholera,  but  also  that  the 
defendant  knew  at  the  time  of  the  selling 
and  delivery  of  the  property  that  the  ani- 
mals had  such  disease,  or  knew  facts  and 
circumstances  which  would  cause  him  to 
believe  that  his  hogs  were  so  infected,  and 
liable  to  communicate  the  disease  to  plain- 
tiffs' ho<2:s,  and  to  die  therefrom,  and  that 
they  did  die  therefrom,  and  communicated 
it  to  other  hogs  of  plaintiffs,  so  that  they 
died  therefrom." 

"(3)  If  you  find  from  a  preponderance 
of  the  evidence  that  defendant  sold  to  the 
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plaintiffs  hogs  which  the  defendant  knew 
were  infected  with  cholera,  on  or  about 
the  date  stated,  and  on  receipt  of  such 
hogs  the  plaintiffs  mingled  the  same  with 
their  other  hogs,  which  were  healthy,  with- 
out knowledge  of  the  diseased  condition  of 
the  hogs  so  delivered,  and  that  the  hogs  de- 
livered communicated  such  disease  to  the 
plaintiffs'  other  hogs,  from  which  they  lost 
numbers  of  the  delivered  hogs  and  of  their 
own  also,  then  the  plaintiffs  would  be  en- 
titled to  recover  as  damages  from  the  de- 
fendant the  value  of  the  hogs  that  died,  to- 
gether with  such  expenses  as  they  were 
put  to  in  doctoring  and  caring,  for  such 
l»ogs,  preventing  the  spread  of  the  con- 
tagion, disinfecting  their  pens  after  the  dis- 
ease had  disappeared,  and  the  value  of  their 
own  services  rendered  in  doing  those  things, 
caused  proximately  by  the  presence  of  such 
disease  among  their  hogs  by  the  communi- 
cation  thereof  by   defendant's  hogs," 

"(5)  If  you  find  from  the  evidence  that 
the  hogs  sold  by  defendant  to  plaintiffs 
were  infected  with  cholera,  but  not  to  an 
extent  to  be  perceived  by  either  plaintiffs  • 
or  defendant,  and  that  such  disease  arose 
from  infection  or  contagion  communicated 
by  hogs  which  defendant  had  but  re- 
cently purchased  in  the  open  market, 
which  were  in  an  apparently  healthy  state^ 
which  continued  to  a  time  subsequent  to 
the  sale  of  exposed  hogs  to  plaintiffs,  and 
that  defendant  honestly  supposed  his  hogs 
to  be  free  from  cholera,  then  you  should 
find  for  the  defendant." 

The  foregoing  instructions,  in  our  judg- 
ment, place  as  high  a  burden  upon  the 
plaintiffs  as  defendant  could  exact.  Cer- 
tainly if  the  plaintiffs  established  that  the 
defendant  knew,  at  the  time  that  he  sold 
and  delivered  to  them  the  hogs,  that  they 
were  infected  with  cholera,  then  he  would 
be  liable  for  all  resulting  damages.  Such 
an  act  is  made  a  crime  under  our  statute 
(§  217,  Comp.,Law8  [Okla.]  1909),  which 
reads  as  follows:  "It  shall  be  unlawful 
for  any  person  to  sell  or  otherwise  dispose 
of  any  live  swine  that  is  infected  with 
cliolera  or  any  other  contagious  disease^ 
or  to  drive  any  such  swine  on  the  public 
highways,  after  any  such  person  or  per- 
sons have  received  knowledge  of  any  such 
contagious  diseases,  and  any  person  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  in  any 
sum  not  to  exceed  $50,  or  be  imprisoned 
in  the  county  jail  not  more  than  thirty 
days." 

It  will  be  seen  that,  under  the  instruc- 
tion last  above  noted,  the  jury  were  told 
to  find  for  the  defendant  if  the  hogs,  al- 
though  infected  with  cholera,  were  not  so 
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afTected  to  an  extent  to  be  perceived  by 
either  party,  and  if  the  defendant  honest- 
ly supposed  his  hogs  to  be  free  from 
cholera,  the  verdict  should  be  for  him. 
This,  it  seems  to  us,  is  all  that  defendant 
could  demand.  When  the  rules  laid  down 
in  the  foregoing  instructions  are  taken  and 
considered  together,  and  the  jury,  after 
hearing  all  of  the  evidence,  found  that 
these  requirements  had  been  met,  there  can 
be  no  doubt  about  the  correctness  of  a  ver- 
dict making  defendant  liable  for  all  the 
damages  flowing  from  his  acts.  All  of 
the  authorities  support  this  rule.  Skinn 
V.  Reutter,  136  Mich.  67,  03  L.R.A:  743, 
100  Am.  St.  Rep.  384,  97  N.  W.  1^2;  Bro- 
quet  V.  Tripp,  30  Kan.  700,  14  Pac.  227; 
Marsh  v.  Webber,  13  Minn.  109,  Gil.  99; 
Rose  T.  Wallace,  11  Ind.  112;  Knox  v. 
Wible,  73  Ind.  233;  Sherrod  v.  Langdon, 
21  Iowa,  618;  O'Hair  v.  Morris,  87  111. 
xXpp.  303;  Mullett  v.  Mason,  L.  R.  1  C.  P. 
559,  1  Harr.  &  R.  779,  36  I^  J.  C.  P.  N.  S. 
299,  12  Jur.  N.  S.  647,  14  L.  T.  N.  8.  668, 
14  Week.  Rep.  898;  Greenby  v.  Brooks,  11 
Ky.  L.  Rep.  138. 

But  it  is  insisted  that  the  court  erred 
in  submitting  the  question  of  exemplary 
damages  prayed  for  in  the  petition  to  the 
jury;  the  claim  being  made  that  this  case 
was  not  one  wherein  exemplary  damages 
could  be  allowed.  It  will  be  observed  that 
the  relationship  between  the  parties  grew 
out  of  a  contract,  wherein  plaintifTs  bought 
and  defendant  sold  the  hogs.  Our  stat- 
ute on  exemplary  damages  (§  2887,  Ck>mp. 
Laws  [Okla.]  1009)  reads  that  "in  any  ac- 
tion for  the  breach  of  an  obligation  not 
arising  from  contract,  where  the  defendant 
has  been  guilty  of  oppression,  fraud,  or 
malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give 
damages  for  the  sake  of  example,  and  by 
way  of  punishing  the  defendant.'' 

The  foregoing  statute,  fixing  liability  for 
exemplary  damages,  does  so  upon  those  ob- 
ligations, not  arising  from  contract,  and  is 
in  harmony  with  the  common  law  on  this 
subject.  3  Page,  Contr.  §  1672;  I  Joyce, 
Damages,  f  111;  2  Sedgw.  Damages,  8th 
ed.  chap.  20;  Snow  v.  Grace,  26  Ark.  670; 
Richardson  v.  Wilmington  ft  W.  R.  Co. 
120  N.  C.  100,  36  S.  E.  236;  Ryder  v. 
Thayer,  8  La.  Ann.  149;  Ford  v.  Fargason, 
120  Ga.  708,  48  S.  C.  180.  And,  although 
there  are  some  few  cases  not  in  harmony, 
the  rule,  under  the  great  weight  of  author- 
ity, is  well  established  that,  where  a  breach 
of  contract  is  permeated  with  tort,  the  in- 
jured person  may  elect  to  waive  the  con- 
tract and  recover  in  tort;  or,  differently 
stated,  although  the  relation  between  the 
parties  may  have  been  established  by  con- 
tract, express  or  implied,  if  the  law  im- 
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poses  certain  duties  because  of  the  exist- 
ence of  that  relation,  the  contract  obliga- 
tion may  be  waived,  and  an  action  in  tort 
maintained  for  the  violation  of  such  im- 
posed duties.  1  Ene.  L.  ft  P.  page  1068, 
and  cases  cited  under  note  18;  1  Vin.  Abr. 
276;  Mobile  L.  Ins.  Co.  v.  Randall,  74  Ala. 
170;  Dresser  v.  Mercantile  Trust  Co.  124 
App.  Div.  891,  108  N.  Y.  Supp.  677; 
Church  V.  Anti-Kalsomine  Co.  118  Mich. 
210,  76  N.  W.  383;  Emigh  v.  PitUburgh, 
Ft.  W.  ft  C.  R.  Co.  4  Biss.  114,  Fed.  Cas. 
No.  4,449;  Kevin  v.  Pullman  Palace  Car 
Co.  100  III.  222,  46  Am.  Rep.  688;  Zell  v. 
Arnold,  2  Penr.  ft  W.  292;  Stock  v.  Boston, 
149  Mass.  410,  14  Am.  St.  Rep.  430,  21  N. 
E.  871;  Kinnare  v.  Chicago,  70  111.  App. 
100;  Mulvey  v.  Staab,  4  N.  M.  172,  12  Pac. 
099;  Flint  ft  W.  Mfg.  C6.  v.  Beckett,  107 
Ind.  491,  12  L.R.A.(N.S.)  924,  79  N.  E. 
603;  Humiston  v.  Smith,  22  Conn.  19; 
Hooks  V.  Fitzenrieter,  76  Tex.  277,  13  S. 
W.  230;  Sheldon  v.  The  Uncle  Sam,  18  Cal. 
627,  79  Am.  Dec.  193. 

It  is  manifest  in  the  case  at  bar  that 
the  defendant  owed  to  plaintiffs  the  duty, 
if  he  knew  that  his  hogs  were  infected  with 
cholera,  not  to  sell  them  to  plaintiffs,  so 
that  they  would  come  in  contact  with  plain- 
tiffs' hogs,  and  thus  infect  them  with  the 
disease.  Plaintiffs  were  hog  buyers,  and 
to  sell  and  deliver  to  them  hogs  known  to 
be  diseased  with  cholera — an  infectious, 
contagious,  deadly  disease  to  these  ani- 
mals— ^was  not  only  a  violation  of  their 
contract,  but  was  a  tort  of  the  highest  char- 
acter. Plaintiffs  did  not  contract  to  buy 
diseased  hogs,  and  defendant  did  not  repre- 
sent to  them  that  he  was  selling  that  class 
and  character  of  stock,  but  sound,  healthy 
hogs;  herein  was  a  breach  of  the  contract, 
and  the  common-law  obligation  not  to  af- 
flict plaintiffs,  to  their  damage,  with  the 
diseased  animals,  was  the  common-law  obli- 
gation owed  by  defendant  to  plaintiffs, 
which,  under  the  finding  of  the  jury,  he 
violated.  Under  these  conditions  there  can 
be  no  doubt  that  plaintiffs  were  entitled  to 
bring  their  action  for  the  tort,  under  which 
damages  of  a  more  extended  character 
could  be  recovered  than  from  the  breach  of 
the  contract  obligation. 

The  question  is  raised,  however,  that,  al- 
though under  the  pleading  the  action 
sounds  in  tort,  and  not  in  contract,  did 
the  court  err  in  giving  the  following  in- 
struction, allowing  the  jury  to  find  ex- 
emplary damages  in  accordance  with  the 
prayer  of  the  petition:  "(4)  If  you  find 
from  the  evidence  that  the  defendant,  know- 
ing said  hogs  to  be  diseased  with  the 
cholera,  falsely  and  wilfully  represented  to 
plaintiffs  that  the  hogs  sold  and  delivered 
were  sound  in  health  and  condition,  find 
46 
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good  stock  hogs,  and  that  the  plaintiffs  had 
not  examined  them  prior  to  the  purchase, 
but  relied  upon  such  representations,  and 
that  such  representations  were  false,  and 
that  said  hogs  were  infected  with  cholera, 
then  you  are  instructed  that  for  such  acts 
of  the  defendant  he  is  liable  to  the  plain- 
tiflT,  in  addition  to  the  amount  of  the  actual 
damages  which  he  has  sustained,  a  reason- 
able sum  as  exemplary  damages  for  the 
sake  of  example,  and  as  a  punishment  for 
the  wrong  donet" 

The  facts  averred  in  plaintifTs'  petition 
are  sufficient  to  support  the  issue  that'  the 
defendant  was  guilty  of  fraud  and  deceit 
in  the  sale  of  the  hogs  to  them.  It  is 
therein  charged  that  the  hogs  "which  had 
been  sold  and  delivered  by  defendant  to 
plaintiffs,  as  aforesaid,  were  diseased  with 
hog  cholera  at  the  time  of  such  sale  and 
delivery,  and  the  defendant  well  knew  that 
such  hogs  had  the  hog  cholera  at  the  time 
of  such  sale  and  delivery."  On  the  suflS- 
ciency  of  this  allegation,  see  8  Cyc.  Law  & 
Proc.  p.  898,  and  cases  cited  under  note 
6;  Edick  ▼.  Grim,  10  Barb.  445;  Zabriskie 
v.  Smith,  13  N.  Y.  322,  64  Am.  Dec.  651 ; 
especially  where  the  allegations  of  the  pe- 
tition are  not  challenged,  Robbins  v.  Bar- 
ton Bros.  50  Kan.  120,  31   Pac.  686. 

Therefore,  under  the  statute  above  noted 
(§  2887),  the  jury,  on  finding  fraud  on  the 
part  of  defendant,  was  justified  in  return- 
ing a  verdict  for  exemplary  damages.  It 
is  to  be  noted  that,  under  the  requirements 
of  the  instruction,  the  jury  were  to  return 
a  verdict  for  exemplary  damages  only  if 
they  found  from  the  evidence  that  the  de- 
fendant, knowing  said  hogs  to  be  diseased 
with  cholera,  falsely  and  wilfully  repre- 
sented to  plaintiffs  that  the  hogs  sold  and 
delivered  were  sound  in  health  and  condi- 
tion, and  were  good  stock  hogs,  and  that 
the  plaintiffs  had  not  examined  them  prior 
to  the  purchase,  but  had  relied  upon  such 
representations,  and  that  the  same  were 
false,  and  that  the  hogs  were  infected  with 
cholera.  There  is  no  error  in  this  instruc- 
tion, and  the  amount  of  damages  was  not, 
under  the  proof,  excessive,  and,  in  our  judg- 
ment, the  instruction  and  verdict  rendered 
under  it,  when  the  evidence  supporting  the 
same  is  considered,  are  without  error. 

In  support  of  a  motion  for  new  trial, 
defendant  filed  certain  affidavits  alleging 
newly  *  discovered  evidence,  accompanying 
which  were  the  affidavits  of  some  of  the 
witnesses  for  plaintiffs,  who  testified  on 
the  trial.  The  defendant  in  his  affidavit 
set  up  that,  "not  knowing  who  the  wit- 
nesses were,  and  having  no  way  of  learning 
who  plaintiffs'  witnesses  were  prior  to  the 
day  set  for  the  trial  of  this  cause,  defend- 
ant was  not  or  could  not  be  prepared  to 
34  L.R.A.(N.a) 


refute  some  of  the  testimony  given  in  this 
cause  by  the  witnesses  of  the  plaintiffs, 
which  testimony  was  false  and  untrue. 
.  .  .  That  this  affiant  has,  since  the 
trial  of  said  cause,  closely  investigated  all 
the  facts  pertaining  to  the  health  of  the 
said  hogs,  and  particularly  the  time  that 
any  disease  manifested  itself  in  any  hogs 
kept  upon  his  premises,  and  none  of  the 
witnesses  who  testified  as  to  seeing  any 
diseased  hogs  upon  defendant's  premises 
earlier  than  the  18th  of  March,  after  said 
hogs  were  delivered  to  said  Smith  &  Black- 
ford on  the  12th  and  14th  of  March.  .  .  . 
That* this  defendant  has  been,  since  the 
trial  of  this  cause,  informed  that  the  plain- 
tiffs Smith  ft  Blackford  lost  a  number  of 
hogs  in  their  pens  at  Dover  from  disease, 
in  the  month  of  February,  1907,  long  prior 
to  the  time  that  this  defendant  delivered 
any  hogs  to  them.  That  this  fact  is  known 
to  a  number  of  persons  in  and  around 
Dover,  and  that  this  defendant  can,  upon 
a  new  trial  of  this  cause,  produce  a  num- 
ber of  witnesses  who  will  testify  to  said 
facta."  And  in  another  affidavit,  it  having 
been  made  to  appear  near  the  conclusion  of 
the  case  that  a  storm  or  cold  wave  passed 
over  the  country  on  or  about  March  8  or  9, 
1007,  which,  it  is  contended,  caused  in  the 
hogs  of  plaintiffs  contagious  pneumonia, 
the  defendant  sought  to  show  that  he  did 
not  know  of  or  recollect  said  storm  at  the 
time  of  the  trial. 

This  court,  in  the  case  of  McCants  v. 
Tliompson,  27  Okla.  706,  115  Pac.  600,  in 
an  opinion  handed  down  at  this  term  of 
court,  speaking  of  the  requirements  of  a 
motion  for  new  trial  on  newly  discovered 
evidence,  laid  down  the  following  rule: 
"To  entitle  the  party  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
motion  should  set  forth  the  names  of  the 
witnesses  who  would  testify  to  the  alleged 
new  matter,  and  be  accompanied  by  afli- 
davit  and  facts  to  show  diligence  to  secure 
said  witnesses,  and  that  the  evidence  by 
reasonable  diligence  could  not  have  been 
discovered  before  the  trial.  Huster  v. 
Wynn,  8  Okla.  569,.  58  Pac.  736;  B.  8. 
Flersheim  Mercantile  Ck>.  v.  Gillespie,  14 
Okla.  143,  77  Pac.  183.  Such  evidence 
must  not  be  cumulative  merely.  McLeod 
V.  Shelly  Mfg.  ft  Imp.  Co.  108  Ala.  81,  10 
So.  326;  Huster  v.  Wynn,  supra.  It  must 
appear,  further,  that  due  diligence  hnd 
been  exercised  by  the  movant  to  discover 
the  same  in  time,  and  negative  fault  on  the 
part  of  such  movant.  McLeod  v.  Shelly 
Mfg.  ft  Improv.  Co.  supra;  Jemigan  v. 
Clark,  134  Ala.  313,  32  So.  686.  General 
averments  as  to  due  diligence  are  not  suf- 
ficient. The  facts  should  be  set  out,  and 
negative  fault  on  the  part  of  movant.    Mc- 
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Leod  ▼.  Shelly  Mfg.  ft  Improv.  Go.  supra; 
Simpson  y.  Golden,  114  Ala.  336,  21  Sa 
900;  Bayonne  Knife  Co.  ▼.  Umbenhauer, 
107  Ala.  496,  54  Am.  St.  Rep.  114,  18  So. 
175.  A  new  trial  should  not  be  granted  on 
newly  discovered  evidence,  unless  such  evi- 
dence, if  before  the  jury,  ought  to  have 
changed  the  verdict.  Schlaff  v.  Louisville 
ft  N.  R.  Co.  100  Ala.  377,  14  So.  105." 

In  our  judgment,  the  showing  made  by 
the  defendant  does  not  meet  these  require- 
ments; and  hence  the  trial  court  did  not 
err  in  denying  the  motion  for  a  new  trial. 
To  speak  further,  all  of  the  important  wit- 
nesses called  to  testify  in  the  case  on  the 
part  of  plaintiffs  lived  within  the  county 
and  in  the  immediate  vicinity  of  Dover, 
or  Hennessey,  where  these  parties  lived, 
some  of  whom  had  worked  for  the  defend- 
ant before,  at,  and  after  the  time  of  the 
sale  of  the  hogs.  Plaintiffs'  petition  on 
which  the  case  is  tried  is  unusually  full  in 
setting  up  in  detail  the  wrongs  of  which 
they  complain,  and  it  is  incredible  that  de- 
fendant should  not,  from  the  very  nature 
of  the  situation,  know  on  whom  it  was  pos- 
sible for  plaintiffs  to  rely  to  establish  the 
same.  Necessarily  tlie  facts  set  forth  could 
be  established  by  those  only  who  had  come 
in  contact  with  the  defendant  or  the  plain- 
tiffs and  the  diseased  hogs.  The  range  of 
this  inquiry  was  not  and  could  not  be  ex- 
tensive, and  with  the  slightest  degree  of 
dilisence  it  occurs  to  us  the  defendant 
could  have  ascertained  the  witnesses  upon 
whom  plaintiffs  relied.  It  does  not  appear 
from  these  •  affidavits,  aside  from  some  gen- 
eral statements  and  conclusions,  that  he 
asked  the  plaintiffs,  or  anyone  else  who 
lived  in  and  around  and  were  in  close  con- 
tact with  the  transaction,  and  who  would 
be  most  likely  to  know  of  the  facts. 

It  is  to  be  noted  that  it  was  since  the 
trial  of  the  cause  that  the  defendant  close- 
ly investigated  all  of  the  facts  elosely  per- 
taining to  the  health  of  the  hpgs  involved, 
and  that  it  was  since  the  trial  of  the  cause 
that  defendant  had  been  informed  that 
Smith  ft  Blackford  had  lost  a  number  of 
hogs  from  disease  prior  to  the  time  defend- 
ant delivered  his  hogs.  Even  remote  dili- 
gence in  the  face  of  the  averments  of  plain- 
tiffs' petition  should  have  prompted  defend- 
ant, with  fair  consideration  to  the  court 
and  to  the  plaintiffs,  to  investigate  these 
things  before  the  trial.  In  the  case  of 
Ferguson  v.  State,  1  Ga.  App.  841,  58  S.  E. 
57,  in  the  consideration  of  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  the  court  of  appeals  of  Georgia 
says:  "We  have  often  marveled  at  the 
power  of  a  verdict  of  guilty  in  quickening 
the  thirst  for  an  investigation  and  the 
faculty  of  discovery.  .  •  •  Motions  for 
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new  trial  upon  the  extraordinary  ground 
of  newly  discovered  evidence  are  not  fa- 
vored. If  not  regarded  with  suspicion,  they 
should  at  least  be  granted  with  great  cau- 
tion. They  should  only  be  granted  to  avoid 
palpable  injustice,  and  in  order  that  the 
judgment  set  aside  may,  perhaps,  be  re- 
placed by  a  different  finding." 

From  the  evidence  offered  on  the  trial 
and  the  evidence  which  defendant  asserts 
he  would  be  able  to  tender  in  the  event  of 
a  new  trial,  it  occurs  to  us  that  he  was 
not  seriously  aroused  to  the  fact  that  he 
had  a  lawsuit  until  after  the  verdict  of 
the  jury.  A  party  is  entitled  to  have  his 
day  in  court;  both  parties  are  entitled  to 
this;  but  neither  party  is  entitled  to  have 
more  than  one  fair,  reasonable  opportunity 
to  establish  his  claim  or  defense.  To  al- 
low more  would  be  to  protract  litigation  to 
the  extent  which  would  preclude  the  ad- 
ministration of  justice.  Defendant  was  at 
home  at  the  time  of  the  sale  of  these  hogs, 
and  hence  knew  of  the  storm',  to  establish 
the  fact  of  which  he  now  asks  a  new  trial; 
it  being  contended  that  the  evidence  shows 
a  diseased  condition  of  the  hogs,  such  as 
would  not  establish  cholera,  but  pneu- 
monia, brought  on  by  this  storm.  "If  he 
had  forgotten  it,  I  think  that  is  no  reason 
for  asking  for  a  new  trial.  To  open  the 
cause  upon  such  a  ground  is 'liable  to  the 
objection  that  it  would  enable  parties  to 
prepare  testimony  for  a  second  trial  when 
they  had  seen  the  strength  of  their  adver- 
sary's case  and  the  weakness  of  their  own, 
and  thus  open  a  door  to  perjury.  Chief 
Justice  Parsons  says,  in  Bond  v.  Cutler,  7 
Mass.  207,  a  want  of  recollection  of  a  fact 
which,  by  due  attention,  might  have  been 
remembered,  cannot  be  r»  reasonable  ground 
for  granting  a  new  trial,  for  want  of  recol- 
lection may  always  be  pretended,  and  may 
be  hard  to  be  disproved."  People  ex  rel. 
Oelricks  v.  Superior  Ct  10  Wend.  286, 
294. 

Defendant  was  apprised  of  the  fact  that 
some  disease  was  taking  hold,  not  only  of 
the  hogs  which  he  sold  plaintiffs,  but  like- 
wise those  with  which  they  came  in  con- 
tact. This  should  have  prompted  on  his 
part  an  earnest  activity  to  have  ascertained 
the  facts,  and  to  have  prepared  his  defense 
against  the  averments  that  the  disease  was 
cholera,  and  that  he  had  sold  these  hogs 
to  plaintiffs  with  the  knowledge  that  they 
were  infected  with  cholera.  An  investiga- 
tion on  his  part  at  that  time,  when  the  evi- 
dence was  more  easily  ascertainable  than 
now,  and  when  it  was  clearly  his  duty  to 
make  it,  would  have  made  available  the  evi- 
dence which  he  now  seeks  to  put  the  plain- 
tiffs to  the  expense  of  another  trial  to  en- 
able him  to  establish,  and  which,  even  were 
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it  supplied,  it  is  by  no  means  certain  or 
highly  probable  that  the  result  of  the  trial 
would  be  different. 

The  issues  of  this  case  have  had  our  care- 
ful consideration;  there  are,  in  our  judg- 
ment, no  errors  of  law  prejudicial  to  the 
rights  of  the  defendant,  and,  the  verdict 
being  sustained  by  the  evidence,  the  court 
committed  no  error  in  denying  the  motion 
for  new  trial,  and  the  judgment  is  accord- 
ingly affirmed. 

Turner,  Williams,  Kane,  and  Hayes, 

JJ.,  concur. 


SOUTH   OAROIilNA   SUPRBMB 
COURT. 

BESSIE  D.  SMITH  et  al.,  Respts., 

V. 

SOUTHERN  RAILWAY  COMPANY,  Appt. 

(—  S.  C.  — ,  70  8.  E.  1067.) 

Carriers  —  mileage  oonpons  —  exchange 
for  tickets  —  right  to  rely  on  agent's 
instructions. 

1.  The  holder  of  a  nontransferable  mile 
age  ticket  which  is  exchangeable  for  trans- 
portation tickets,  who  has  signed  an  agree- 
ment that  no  agent  has  power  to  alter,  mod- 
ify, or  waive  any  conditions  or  stipula- 
tions, may  rely  on  the  statement  of  a  ticket 
agent  that  mileage  coupons  may  be  ex- 
changed for  a  ticket  for  his  wife,  where,  on 
the  mileage  book,  is  a  statement  that  cou- 
pons will  be  honored  in  exchange  for  tickets 
in  accordance  with  special  tariffs  and  circu- 
lars of  instruction;  and  therefore  damages 
may  be  recovered  for  the  refusal  of  a  con- 
ductor to  honor  a  ticket  so  issued. 

Same  —  explanation  of  passenger  — 
duty  to  heed. 

2.  The  conductor  of  a  train  must,  before 
expellinff  a  passenger  holding  a  ticket  which 
he  thinks  was  issued  in  violation  of  the 
rules  of  the  road,  heed  the  reasonable  ex 
plan  at  ion  of  the  passenger  as  to  how  he  ob- 
tained possession  of  the  ticket. 

Damages  —  expulsion  of  passenger  — 
punitive. 

3.  Punitive  damages  may  be  awarded 
against  a  carrier  for  wrongful  expulsion 
ox  a  passenger  from  a  train,  or  for  com- 

Note.  —  The  extent  of  a  ticket  or  passen- 
ger agent's  implied  authority  in  respect  of 
the  transportation  of  passengers  is  dis- 
cussed in  the  note  to  Hayes  v.  Wabash  R. 
Co.  31  L.R.A,(N.S.)  229. 

As  to  waiver  of  requirement  of  signature 
of  ticket  or  coupon,  see  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Newburn,  30  L.R.A.(N.S.)  432, 
and  note. 

As  to  liability  of  a  carrier  on  account 
of  misdirection  of  a  passenger  by  an  em- 
ployee,  see   Mace   v.   Southern   R.   Co.    24 
L.R.A.(N.S.^  1178,  and  note. 
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pelling  him  to  pay  money  under  threat  of 
expulsion. 

(April  20,   1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Edgefield  County  in  plaintiffs'  favor  in  an 
action  brought  to  recover  damages  for  com- 
pelling plaintiff  to  pay  money  under  threat 
of  expulsion  from  defendant's  train.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  G.  Brans,  for  appellant: 

The  contract  especially  forbidding  any 
agent  to  alter,  or  in  any  way  vary,  the 
terms  of  the  written  contract,  the  1,000- 
mile  tickets  were  nontransferable,  and  Mrs. 
Smith  could  acquire  no  rights  under  these 
tickets,  she  being  the  third  party. 

25  Am.  ft  Eng.  Enc.  Law,  p.  1091;  El- 
liott, Railroads,  §  1599;  Thomp.  Neg. 
§  2583;  Freidenrich  v.  Baltimore  ft  0.  R. 
Co.  53  Md.  201;  Baltimore  ft  O.  S.  W.  R. 
Co.  V.  Evans,  169  Ind.  410,  14  L.R.A.(N.S.) 
373,  82  N.  E.  773;  Chicago  ft  N.  W.  R.  Co. 
V.  Bannerman,  16  111.  App.  100. 

The  face  of  the  ticket  is  conclusive  evi- 
dence to  the  conductor  of  the  terms  of  the 
contract  of  carriage  between  the  passenger 
and  the  company,  unless  there  is  fraud  or 
patent  mistake. 

New  York,  L.  B.  ft  W.  R.  Co.  v.  Bennett, 
1  C.  C.  A.  644,  6  U.  S.  App.  96,  60  Fed. 
496;  Poulin  v.  Canadian  P.  R.  Co.  17  L.R.A. 
•800,  3  C.  C.  A.  23,  6  U.  S.  App.  298,  52 
Fed.  197;  McKay  v.  Ohio  River  R.  Co.  34 
W.  Va.  65,  9  LR.A.  132,  26  Am.  St.  Rep. 
913,  11  8.  E.  737;  Freidenrich  t.  Baltimore 
ft  O.  R.  Co.  53  Md.  201.  . 

Mrs.  Smith,  through  her  husband  and 
agent,  having  purchased  and  attempted  to 
ride  on  a  ticket  paid  for  from  coupons  of 
the  husband's  mileage  book,  which  was  in 
violation  of  the  terms  of  the  mileage  book, 
it  was  the  duty  of  the  ticket  collecting 
agent  to  demand  fare  from  her  on  penalty 
of  being  ejected  from  the  train,  and  if  there 
was  no  force  or  violence  used  against  plain- 
tiff, or  any  wilful  violation  of  her  rights, 
then  there  was  not  such  a  trespass  for  which 
an  action  based  on  a  tort  can  be  maintained. 

McKay  v.  Ohio  River  R.  Co.  34  W.  Va. 
65,  9  L.:^A.  134,  26  Am.  St.  Rep.  913,  11 
S.  E.  737;  Rose  v.  Wilmington  ft  W.  R. 
Co.  10^  N.  C.  168,  11  S.  E.  526 ;  Baltimore 
ft  0.  S.  W.  R.  Co.  V.  Evans,  169  Ind.  410, 
U  L.R.A.(N.S.)  372,  82  N.  E.  773;  Fetter, 
Carr.  §  289. 

There  was  no  proof  of  bodily  injury,  and 
damages  cannot  be  recovered  for  mental 
suffering  disconnected  with,  or  in  the  ab- 
sence of,  bodily  injury.  Nor  can  she  re- 
cover punitive  damages  in  the  absence  of 
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any  testimony  that  bodily  injury  or  some 
actual  damage  %va9  suffered. 

Daniels  v.  Florida  C.  &  P.  R.  Co.  62  S. 
C.  1,  39  S.  E.  762;  Mack  v.  South  Bound 
R.  Co.  52  S.  C.  323,  40  L.R.A.  679,  68  Am. 
St.  Rep.  913,  29  S.  E.  005;  Taylor  v.  At- 
lantic Coast  Line  R.  Co.  78  S.  C.  659,  69 
S.  E.  641;  Lewis  t.  Western  U.  Teleg.  Co. 
57  S.  C.  330,  35  S.  E.  556;  Richardson  ▼. 
Atlantic  Coast  Line  R.  Co.  71  S.  E.  444, 
51  S.  E.  261 ;  Watts  v.  South  Bound  R.  Co. 
60  S.  C.  72,  30  S.  E.  240;  Arial  v.  Western 
U.  Teleg.  Co.  70  S.  C.  423,  50  S.  E.  6;  Bras- 
ington  V.  South  Bound  R.  Co.  62  S.  C.  336, 
89  Am.  St.  Rep.  905,  40  S.  E.  665. 

Messrs.  Abney  &  Muller  also  for  ap- 
pellant. 

Mr.  J.  William  Thurmohd  for  respond- 
ents. 

Hydricky  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  compelling  plaintiff  to  pay  her  fare 
in  cash,  under  threat  of  expulsion  from 
one  of  defendant's  trains,  notwithstanding 
she  presented  to  the  conductor  a  ticket 
which  had  been  issued  and  sold  to  her  hus- 
band for  her  by  one  of  defendant's  ticket 
agents. 

The  ticket  was  obtained  under  the  follow- 
ing circumstances:  Plaintiff's  husband  had 
purchased  one  of  defendant's  interchange- 
able 1,000-mile,  individual  mileage  coupon 
books,  upon  the  cover  of  which  is  printed 
a  contract  which  was  signed  by  the  pur- 
chaser. Besides  many  other  stipulations, 
the  contract  provides  that  the  book  shall 
not  be  transferable,  and  that  if  it,  or  any 
ticket  issued  in  exchange  for  coupons  from 
it,  shall  be  presented  to  any  agent  or  con- 
ductor by  any  other  person  than  the  origi- 
nal purchaser,  neither  the  book  nor  such 
ticket  will  be  honored,  but  both  will  be  for- 
feited and  taken  up  and  canceled,  and  that 
no  agent  or  employee  of  any  line  over  ^vhich 
it  reads  has  power  to  alter,  modify,  or 
waive  any  of  its  conditions  or  stipulations. 
In  November,  1908,  plaintiff  and  her  hus- 
band, desiring  to  go  from  their  home  in 
Edgefield,  South  Carolina,  to  Augusta, 
Georgia,  Mr.  Smith  presented  to  defendant's 
ticket  agent  at  Edgefield  his  mileage  book 
and  a  $6  bill  which  plaintiff  had  given  him 
to  buy  her  ticket  with,  and  asked  the  agent 
for  two  tickets  to  Augusta,  one  for  himself, 
to  be  paid  for  with  coupons  from  the  book, 
and  the  other  for  his  wife,  the  plaintiff,  to 
be  paid  for  out  of  the  bill.  The  agent  said 
to  him:  "Wliy  don't  you  get  both  tickets 
out  of  your  mileage  book?"  Mr.  Smith  re- 
plied: "I  did  not  know  you  could  do  that." 
The  agent  said:  "Of  course  you  can,  and 
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I  will  give  you  both  tickets  from  your  mile- 
age book,"  and  pushed  the  bill  back  to  Mr. 
Smith,  who  said,  if  he  could  do  that,  he 
would  rather  pay  mileage  for  the  tickets 
than  money.  Accordingly,  the  agent  de- 
tached the  necessary  number  of  coupons 
from  the  book  to  pay  for  both  tickets,  and 
issued  them  in  the  usual  form.  Their  date, 
number,  and  other  marks  showed  that  both 
had  been  issued  in  exchange  for  coupons 
from  Mr.  Smith's  mileage  book.  The  con- 
ductor on  the  road  from  Edgefield  to  Tren- 
ton honored  them  without  question,  punched 
them,  and  retuvned  them  to  Mr.  Smith,  by 
whom  they  were  presented.  At  Trenton 
the  parties  changed  cars  and  took  another 
line  of  defendant's  road  for  Augusta. 
When  the  tickets  were  presented  to  the  con- 
ductor on  this*line,  he  called  for  the  mile-, 
age  book,  and,  after  comparing  the  tickets 
with  it,  and  seeing  that  both  had  been  is- 
sued for  coupons  from  it,  he  refused  to 
honor  them,  and  told  Mr.  and  Mrs.  Smith 
that  they  would  have  to  pay  their  fare  in 
cash,  or  he  would  put  them  off  the  train. 
Mr.  Smith  explained  to  him  the  circum- 
stances under  which  the  tickets  had  been 
issued,  and  told  him  that  he  had  offered 
to  pay  for  his  wife's  ticket  in  money,  but, 
at  the  suggestion  of  the  agent,  both  tickets 
had  been  issued  in  exchange  for  coupons 
from  his  mileage  book.  But  the  conductor 
refused  to  accept  the  explanation,  and  de- 
manded payment  of  their  fares  under  threat, 
of  expulsion.  Thereupon  Mr.  Smith,  to 
save  his  wife  from  being  ejected  from  the 
train,  got  the  money  from  her  and  paid 
her  fare,  but  refused  to  pay  his  own.  Aftor 
some  parleying,  the  conductor  allowed  Mr. 
Smith  to  ride  on  his  ticket,  but  took  up 
both  tickets  and  the  mileage  book.  Under 
the  instructions  of  the  court,  the  jury  found 
a  verdict  for  plaintiff  for  $1,000,  upon 
which  judgment  was  entered. 

The  vital  question  in  the  case  is  wheth- 
er Mrs.'  Smith  was  entitled  to  the  rights 
of  a  passenger  under  the  circumstances 
stated. 

The  contention  of  appellant  is  that,  hav- 
ing signed  the  contract  on  the  mileage  book, 
in  the  absence  of  fraud,  misrepresentation, 
or  mistake,  Mr.  Smith  is  conclusively  pre- 
sumed to  have  known  and  assented  to  all 
of  its  conditions  and  stipulations,  and  such 
is  the  law.  Bethea  v.  Northeastern  R.  Co. 
26  S.  C.  91,  1  S.  E.  372;  Daniels  v.  Florida 
C.  &  P.  R.  Co.  62  S.  C.  1,  39  S.  E.  762.  Ap- 
pellant  also  contends  that  it  should  be  con- 
clusively presumed  that  Mr.  Smith  knew 
the  agent  had  no  authority  to  alter,  modify, 
or  waive  any  of  the  provisions  of  the  con- 
tract, and  therefore  no  authority  to  issue 
both  tickets  for  coupons  from  his  mileage 
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book.  The  presumption  that  be  knew  the 
terms  and  stipulations  of  the  contract,  aris- 
ing from  the  fact  that  he  signed  it,  does 
not  go  to  the  extent  of  charging  him  with 
knowledge  of  the  scope  of  the  agent's  au- 
thority. The  contract  does  say  that  no 
agent  shall  have  authority  to  alter,  modify. 
or  waive  any  of  its  conditions  or  stipula- 
tions, and  that  Mr.  Smitb  knew ;  but  it  does 
not  follow  that  he  knew  that  the  company 
had  not  done  so,  when  its  agent,  in  effect, 
told  him  that  it  had.  Common  carriers  have 
many  rules  and  regulations  for  the  conduct 
of  their  businens,  and  many  printed  condi- 
tions and  stipulations  on  passenger  tickets 
issued  by  them,  which  they  can  and  do 
waive. 

On  Mr.  Smith's  mileage  book  is  a  notice, 
under  the  head  of  "Instrucfions  to  ao^ents 
and  conductors,"  that  the  coupons  there- 
from will  be  honored  in  exchange  for  tick- 
ets which  will  be  issued  by  defendant's 
agents  "in  accordance  with  special  tarifTs 
and  circulars  of  instructions."  How  waa 
he  to  know  that  the  defendant  had  not  is- 
sued a  special  "circular  of  instructions"  to 
its  agents,  authorising  them  to  issue  tick- 
ets for  coupons  from  such  mileage  books 
to  others  than  the  original  purchasers? 
Other  railroad  companies  issue  mileage 
books  which  are  not  only  transferable,  but 
are  honored  for  passage  on  the  trains. 
Therefore  the  statement  of  the  agent  that 
both  tickets  could  be  issued  for  coupons 
from  the  book  was  not  such  an  extraordi- 
nary or  unusual  thing  that  it  should  neces- 
sarily have  excited  Mr.  Smith's  suspicion 
that  he  was  mistaken,  or  that  he  was  act- 
ing beyond  the  scope  of  his  authority. 
Suppose  Mr.  Smith  had  presented  his  book 
to  the  agent,  and  asked  for  a  ticket,  and 
the  agent  had  told  him  it  was  unnecessary 
to  get  a  ticket,  that  his  mileage  would  be 
accepted  on  the  train,  and  he  had,  in  good 
faith,  relied  upon  that  statement,  and  had 
been  ejected  for  failing  to  have  a  ticket, 
would  not  the  company  be  liable?  If  not, 
why  not?  Of  course,  if  Mr.  Smith  had 
been  at  fault,  or  had,  by  artifice  or  \n  any 
other  way,  actively  induced  the  agent  to 
issue  both  tickets  from  his  book  in  viola- 
tion of  the  terms  of  his  contract,  a  differ- 
ent case  would  be  presented.  But  that  he 
offered  to  carry  out  his  contract,  and  acted 
in  good  faith  in  the  matter,  and  that  he  re- 
lied upon  the  statement  of  the  agent,  who 
was  acting*  within  the  apparent  scope  of  his 
authority,  are  questions  of  fact  which,  un- 
der the  instructions  of  the  court,  the  ver- 
dict establishes  in  favor  of  the  plaintiff. 

It  must  not  be  forgotten  that  this  is  not 
an  action  upon  Mr.  Smith's  contract,  either 
34  L.R.A.(N.S.) 


to  enforce  it  or  for  damages  for  its  breach; 
but  it  is  an  action  for  a  tort, — ^for  a  wrong 
done  to  plaintiff  by  defendant,  through  ita 
agents,  first,  by  the  agent  at  Edgefield,  who, 
by  falsely  representitig  to  Mr.  Smith  that 
he  could  issue  the  tickets  as  he  did,  misled 
him  into  a  violation  of  the  contract  printed 
on  his  mileage  book,  and  caused  him  to 
make  another  contract  with  defendant;  and, 
second,  by  the  conductor  who  refused  to 
recognize  the  last  contract  which  Mr.  Smith 
was  so  induced  to  make.  The  company  can 
act  only  by  agents.  It  was  present  in  the 
person  of  its  ticket  agent  when  the  con- 
tract was  made  and  the  tickets  issued.  It 
was  present  in  the  person  of  its  conductor 
when  that  contract  was  violated.  It  will 
not  be  heard  to  say  that  it  manages  its 
business  in  such  a  way  that  it  makes  a  con- 
tract through  one  of  its  agents  which  it 
may  violate  through  another  with  impunity 
to  iUelf. 

There  can  be  no  doubt  that  defendant 
is  liable  for  the  conduct  of  its  tfgents  act- 
ing within  the  apparent  scope  of  their  au- 
thority.    That  is  elementary  law. 

It  is  a  ticket  agent's  duty,  and  there- 
fore within  the  scope  of  his  authority,  to 
give  passengers  correct  information  with 
regard  to  their  tickets,  and  to  provide  them^ 
upon  payment  of  the  fare,  with  proper 
tickets.  Therefore  a  passenger  has  a  right 
to  rely  upon  information  given  him  by  the 
ticket  agent.  The  traveling  public  are  not 
concerned  with  the  management  of  the  af- 
fairs of  railroad  companies.  They  are  not 
presumed  to  know  the  rules  and  regula- 
tions adopted  by  the  companies  for  the 
guidance  of  their  agents;  nor  are  they  pre- 
sumed to  know  the  limitations  of  the  au- 
thority of  the  agents  of  the  companies. 
The  agent  who  sold  the  tickets  in  this  case 
was  not  examined;  but,  assuming  that  he 
merely  made  a  mistake,  the  defendant  can- 
not be  heard  to  say  that  it  is  not  liable 
even  for  the  error  of  its  agent,  which  re- 
sulted in  injury  to  the  plaintiff,  because 
the  act  of  its  agent  is  its  own  act.  There 
is  some  conflict  in  the  authorities,  but  thv 
weight  of  reason  and  the  trend  of  judicial 
thought  is  in  favor  of  the  doctrine  that  a 
passenger  has  the  right  to  rely  upon  the 
statements  and  assurances  of  a  ticket  agent 
as  to  the  suflUciency  of  the  ticket  furnished 
him  as  evidence  of  his  rights  as  a  passen- 
ger, and  that  the  carrier  is  liable  for  the 
errors  and  omissions  of  such  agents  result- 
ing in  injury  to  the  passenger.  Chiles  v. 
Southern  R.  Co.  69  S.  C.  327,  48  S.  E.  252; 
Tolleson  v.  Southern  R.  Co.  —  S.  C.  — ,  70 
S.  E.  311;  Hufford  v.  Grand  Rapids  ft  I. 
R.  Co.  64  Mich.  631,  8  Am.  St  Rep.  859, 
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31  K.  W.  544;  Head  t.  Georgia  P.  B.  Co. 
79  Ga.  358,  11  Am.  St.  Rep.  434,  7  S.  £. 
217;  Hot  Springs  R.  Co.  y.  Delaney,  65 
Ark.  177,  67  Am.  St.  Rep.  913,  45  S.  W. 
351;  O'Rourke  r.  Citizens'  Street  R.  Co. 
103  Tenn.  124,  46  L.R.A.  614,  76  Am.  St. 
Rep.  630,  52  S.  W.  872;  Indianapolis  Street 
R.  Co.  ▼.  Wilson,  161  Ind.  153,  100  Am.  St. 
Rep'.  261,  66  N.  £.  050,  67  N.  E.  003; 
Northern  P.  R.  Co.  ▼.  Pauson,  30  L.R.A. 
730,  17  C.  C.  A.  287,  44  U.  S.  App.  178, 
70  Fed.  686;  Southern  R.  Co.  v.  Wood,  114 
Ga.  140,  56  L.R.A.  536,  30  S.  £.  804;  Gull, 
C.  &  S.  F.  R.  Co.  T.  St.  John,  13  Tex.  Civ. 
App.  267,  35  S.  W.  501. 

The  foregoing  cases  also  hold  that  it  is 
the  duty  of  the  conductor,  in  such  circum- 
stances, to  heed  the  reasonable  explanations 
of  a  passenger  as  to  his  ticket  or  his  right 
to  ride,  and  our  own  decisions  are  to  the 
same  effect.  Myers  v.  Southern  R.  Co.  64 
S.  C.  614,  42  S.  E.  608;  Chiles  v.  Southern 
R.  Co.  60  S.  C.  327,  48  S.  E.  252;  Tant  ▼. 
Southern  R.  Co.  87  S.  C.  184,  60  S.  E.  158; 
Tolleson  v.  Southern  R.  Co.  —  S.  C.  — ,  70 
8.  £.  311.  The  rule  requiring  the  conductor 
to  heed  the  reasonable  explanations  of  the 
passenger,  instead  of  allowing  him  to  de- 
mand the  payment  of  fare  on  pain  of  expul- 
sion from  the  train,  works  less  hardship, 
inconvenience,  and  expense  on  the  carrier 
than  the  opposite  rule  would  on  the  passen- 
ger; for  it  is  generally  an  easy  matter  for 
the  conductor  to  ascertain  whether  the  ex- 
planation of  the  passenger  is  true  or  false, 
because  the  stations  along  the  railroads  are 
nearly  all  connected  by  telephone  or  tele- 
graph lines,  which  the  agents  of  the  com- 
panies may  use  with  little  trouble,  and  at 
little  or  no  expense.  It  is  a  serious  matter 
to  expel  a  passenger  from  a  train.  It  sub- 
jects him  to  humiliation,  and  it  is  calcu- 
lated to  wound  the  feelings  of  any  self-re- 
specting passenger. 

Therefore  the  law  allows  punitive  dam- 
ages for  the  wrongful  expulsion  of  a  pas- 
senger, and  also  for  compelling  him  to  pay 
money  under  threat  of  wrongful  expulsion. 
Myers  v.  Southern  R.  Co.;  Chiles  v.  South- 
ern R.  Co.;  and  Tolleson  v.  Southern  R. 
Co.  supra.  Consequently,  the  law  is  that 
a  carrier  must  be  allowed  to  resort  to  so 
harsh  and  extreme  a  measure  only  at  the 
peril  of  being  able  to  justify  it. 

The  other  questions  raised  by  the  excep- 
tions are  either  involved  in  the  foregoing 
considerations,  or  are  of  such  a  nature 
that  they  cannot  control  the  decision,  and 
do  not  require  extended  notice. 

Affirmed. 

Jones,  Ch.  J.,  Gary,  A.  J.,  and  Woods, 
«J.,  concur. 
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MTNTA   SANDEN,   Appt.,  ' 

V. 

NORTHERN    PACIFIC    RAILWAY   COM- 
PANY,  Respt. 

(—  Mont.  — ,  115  Pac.  408.) 

Carrier  —  continnous  trip  —  attempt  to 
stop  over  —  advice  of  agents. 

One  who  purchases  a  continuous-trip  tick- 
et is  not  entitled  to  stop  over,  and  is  sub- 
ject to  forfeiture  of  his  ticket  in  case 
he  attempts  it,  although  it  is  exchanged 
for  a  conductor's  check  which  states  that  It 
must  be  used  to  destination  before  mid- 
night on  the  date  punched,  which  is  inter- 
preted by  conductors  and  station  agent  to 
mean  that  he  may  stop  over  if  he  uses  the 
ticket  within  the  time  limited,  and  he  acts 
upon  their  advice. 

(April  22,  1011.) 

Note,  —  Bight  of  passengers  to  act  upon 
conductor's  asbui*ance  tit  at  a  stop* 
over  is  allowed. 

While  the  cases  upon  this  question  are 
not  numerous,  the  rule  seems  to  be  that 
if  there  is  an  express  provision  in  a  ticket 
against  the  right  of  stop-over,  a  passenger 
will  not  be  justified  in  relying  upon  repre- 
sentations by  the  conductor  that  a  stop-over 
will  be  allowed,  but  that  he  may  rely  upon 
such  representations  if  there  is  nothing  up- 
on the  face  of  the  ticket  to  put  him  upon  no- 
tice that  the  conductor  has  no  such  au- 
thority. 

In  International  80Q.  N.  R.  Co.  v.  Best, 
03  Tex.  344,  55  S.  W.  315,  where  the  con- 
ductor told  plaintiff  he  could  step  over  on 
the  ticket,  and  made  an  indorsement  pur- 
porting to  give  such  authority,  although  the 
ticket  provided  against  stop-overs,  and  ex- 
pressly stated  that  no  agent  or  employee 
had  power  to  modify  tlie  contract  in  any 
particular,  the  court,  in  denying  plaintili's 
right  to  recover  for  ejection  by  a  connect- 
ing carrier  because  the  trip  had  not  been 
continuous,  said:  "The  ticket  constituted 
the  contract  between  the  two  railroad  eonv 
panics  and  the  passenger,  and,  by  its  terms, 
restricted  the  right  of  appellee  to  a  continu- 
ous trip  from  San  Antonio  to  Dallas,  and 
notified  him  that  no  agent  or  emnloyce  had 
power  to  modify  such  contract.  Negligence 
of  the  conductor  in  representing  the  con- 
tract to  confer  a  right  which,  on  its  face,  it 
plainly  denied,  cannot  be  held  to  be  the 
negligence  of  appellant,  since  his  act  was 
unauthorized.  Appellee  could  not  properly 
rely  on  such  representation  as  being  within 
the  apparent  scope  of  the  conductor's  au- 
thority for  the  reason  that  the  contract 
itself  plainly  showed  that  no  such  authorit>* 
existed.  It  could  be  properly  held,  under 
the  authorities,  that  such  act  or  represen- 
tation did  not  bind  appellant  even  to  carry 
appellee  over  its  own  road  after  be  had 
broken  his  trip  by  stopping  at  Austin." 

In  Petrie  v.  Pennsylvania  R.  Co.  42  N.  J. 
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APPEAL  by  plaintiff  from  a  judgment 
of  Xhe  District  Court  for  Silver  Bow 
County,  directing  a  nonsuit,  and  from  an 
order  denying  a  new  trial  in  an  action  to 
recover  damages  for  wrongful  ejection  from 
defendant's  train.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  M.  Hinkle  and  Charles 
A.  Wallace,  for  appellant: 

Plaintiff  was  induced  to  stop  off  at  Butte 
by  the  conductors  of  said  train,  and  the 
railway  ccmpiuiy  was  bound  by  the  acts  of 
those  conductors,  even  though  they  violated 
the  rules  of  the  company. 

2  White,  Personal  Injuries  on  Railroads, 
§  735;  New  Jersey  S.  B.  Co.  v.  Brockett, 
121  U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct. 
Rep.  1039;  Philadelphia,  W.  &  B.  R.  Co. 
V.  Quigley,  21  How.  210,  16  L.  ed.  76; 
Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa. 
528;  Philadelphia  &  R.  R.  Co.  v.  Derby, 
14  How.  468,  14  L.  ed.  502;  Morrill  v. 
Minneapolis  Street  R.  Co.  103  Minn.  362, 
123  Am.  St.  Rep.  341,  116  N.  W.  400. 

Messrs.  William  Wallace,  Jr.,  John  G. 
Browu,  and  R.  F.  Gaines  for  respondent. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  purpose  of  this  action  is  to  recover 
damages  alleged  to  have  been  sustained 
by  plaintiff  by  being  wrongfully  ejected 
from  one  of  defendant's  trains  by  the  con- 
ductor  in  charge  thereof.     On  October   7, 


J  907,  Frank  Sanden' purchased  at  the  ticket 
office  of  defendant  at  St.  Paul,  Minnesota, 
transportation  for  himself  and  plaintiff,  his 
wife,  represented  by  two  tickets,  from  that 
point  to  the  city  of  Seattle,  Washington, 
by  way  of  Butte;  Montana.  The  tickets 
were  in  the  form  of  contracts,  both  signed 
by  the  husband.  It  is  not  controverted  that 
in  signing  plaintiff's  ticket  her  husband 
acted  as  her  agent,  and  that  she  was  bound 
by  the  stipulations  contained  therein  in 
so  far  as  she  should  be  bound  by  them.  The 
body  of  the  ticket  is  the  following: 

Good  for  One  Continuous  Second-Class  Pas- 
sage. 

St.  Paul  (U.  D.)  Minn.,  to  Seattle,  Wash. 

Subject  to  the  following  contract: 

Ist.  This  ticket  is  not  good  for  passage 
if  it  shows  any  alterations  or  erasures. 

2d.  In  accepting  this  ticket,  which  is  not 
transferable,  having  been  sold  at  a  reduced 
rate,  the  holder,  whose  signature  is  attached 
hereto,  expressly  agrees  to  use  the  same  for 
a  continuous  trip  to  destination  before  mid- 
night of  date  canceled  by  punch  mark  in 
margin;  otherwise  the  holder  further  ex- 
pressly agrees  to  forfeit  this  ticket  and 
pay  full  fare  to  destination. 

3d.  The  purchaser  agrees  that  the  value 
of  his  [or  her]  baggage  does  not  exceed 
$100. 

4th.  This  ticket  is  subject  to  exchange, 
either  whole  or  in  part,  at  any  point  on 


L.  449,  it  was  held  that  a  conductor  has  no 
authority  to  consent  to  a  stop-over  on  a  con- 
tinuous passage  ticket,  and  though  per- 
mission for  a  stop-over  is  given  by  the  train 
agent,  who  has  such  authority,  a  passenger 
cannot  recover  for  being  ejected  by  a  sub- 
sequent conductor  whom  he  informed  that 
he  was  given  permission  by  the  conductor 
of  the  former  train. 

In  Drew  v.  Central  P.  R.  Co.  61  Cal.  425, 
it  is  held  that  where  a  ticket  provided 
against  stop-over  checks  being  given  on  it, 
a  statement  by  the  conductor  that  the  pas- 
senger could  stop  over  on  it  was  of  no  legal 
consequence. 

In  Tarbell  v.  Northern  C.  R.  Co.  34  Hun, 
61,  where  the  provisions  of  the  ticket  were 
not  discussed,  it  was  held  that  a  passenger 
had  the  right  to  rely  upon  the  representa- 
tions of  the  train  agent  who  had  charge  of 
the  train,  that  he  might  stop  at  an  inter- 
mediate station,  and  resume  his  journey  on 
the  following  train,  on  the  same  ticket. 

In  Ray  v.  Cortland  &  H.  Traction  Co.  19 
A  pp.  Div.  630,  46  N.  Y.  Supp.  621,  plaintiff 
was  permitted  by  the  conductor  of  an  elec- 
tric car  to  stop  off  at  an  intermediate  point, 
and  was  given  a  transfer  to  continue  on  the 
same  line  to  her  destination,  and  it  was 
held  that  tlie  company  was  bound  by  his  act, 
though  it  was  contrary  to  the  rules  of  the 
company,  there  being  nothing  on  the  trans- 
34  L.R.A.(N.S.) 


fer  to  indicate  that  it  would  not  be  good  for 
such  passage. 

In  Toledo,  W.  &  W.  R.  Co.  v.  McDon- 
ough,  63  Ind.  289,  where  a  passenger  on  a 
mixed  train  was  assured  that  he  would  be 
carried  on  the  conductor's  check  given  him 
on  the  faster  express  train  which  passed 
them  at  an  intermediate  point,  and  the  ex- 
press conductor  refused  to  honor  the  check, 
and  ejected  plaintiff  because  he  did  not  have 
a  regular  stop-over  check,  it  was  held  that 
if  the  conductor  did  assure  the  plaintiff  he 
would  be  carried  upon  the  conductor's  check, 
the  company  would  be  liable  for  ejecting 
him. 

In  Denny  v.  New  York  C.  &  H.  R.  R.  Co. 
5  Daly,  60,  where  a  passenger  was  told  by 
the  conductor  that  an  indorsement  of  his 
ticket  was  not  necessary  to  enable  him  to 
stop  over  at  a  certain  station,  it  was  held 
that  such  a  statement  was  at  most  a  permis- 
sion to  stop  over  at  that  station,  and  upon 
his  ticket  being  honored  for  a  continuance 
of  his  journey,  he  was  not  entitled  to  again 
stop  off  without  further  authorization. 

As  to  implied  authority  of  ticket  or  pas- 
senger agent  to  waive  provisions  of  ticket  or 
regulations  of  carrier,  including  those  in 
relation  to  stop-over,  see  note  to  Hayes  v. 
Wabash  R.  Co.  31  L.R.A.(N.S.)  229. 

R.  Ia  S* 
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the  route  for  a  continuous  passage  ticket 
or  check. 

A.  M.  Cleland,  General  FusseDger  Agent. 

[Signed]     Frank   Sanden,   Purchaser. 

[Signed]     Witness. 

The  punch  marks  on  the  margin  allowed 
up  to  and  including  October  12  within 
which  to  complete  the  journey.  The  two 
immediately  entered  a  regular  through 
train  of  defendant,  bound  to  tlieir  destina- 
tion. A  short  distance  from  St.  Paul  the 
train  auditor  took  up  both  tickets  and  de- 
livered in  their  stead  exchange  or  identifi- 
cation checks,  of  which  the  following  is  a 
copy: 


longer  than  the  schedule  time  between  St. 
Paul  and  Seattle,  they  could  stop  over  for 
that  ohe  day.  Thereupon  both  left  the 
train  and  remained  there  during  the  day. 
On  the  next  day,  intending  to  resume  their 
journey,  they  entered  the  train  indicated 
by  the  conductor  and  agent.  When  their 
tickets  were  demanded,  they  presented  the 
excfhange  checks.  The  conductor  refused  to 
accept  them,  though  both  informed  him  of 
what  had  been  told  them  by  the  agent  at 
Butte  and  the  conductor  in  charge  on  the 
preceding  day,  and  required  them  to  pay 
full  fares  or  leave  the  train.  They  de- 
clined to  pay  the  required  fares,  and  when 
the  train  reached  Durant,  a  small  station 


80    Day    Limited  |  lat    Claas    Utolted  |  2d    CUma    Umlted  |  Half 


Northern  Pacific  Railway  Co. 

Conductor's  Exchange  Check.    Nontransferable, 

and  subject  to  forfeiture   if  presented  by  any  person 
other  than  the  original  holder. 

To  Point  Canceled  in  Margin. 

•  This  check  entitles  the  holder,  whose  appearance  must 
correspond  with  description  indicated  by  punch  marks  in 
left-hand  margin,  to  one  passage  of  class,  and  to  the 
destination  canceled  hereon.  The  date  canceled  in  mar- 
gin indicates  the  limit  of  ticket  in  lieu  of  which  this 
check  is  issued,  and  this  check  must  therefore  be  used 
to  destination  before  midnight  of  such  date.  Stop-over 
may  be  allowed  on  this  check  if  it  bears  a  thirty-day 
limit   (upon  application  to  conductor). 

A.  M.  Cleland,  Gen'l  Passenger  Agent. 


The  punch  marks  in  the  margin  of  the 
one  delivered  in  lieu  of  plain tifT's  ticket 
indicated  the  physical  description  of  the 
plaintiff,  the  destination  to  which  she  was 
bound,  the  date  at  which  her  journey  should 
end,  and  also  that  the  ticket  for  which  the 
check  was  issued  was  a  second-class  limit- 
ed ticket.  On  the  back,  under  the  words 
"Signature  of  Passenger,*'  is  written  the 
signature  of  Frank  Sanden.  It  is  admitted 
that  he  signed  this  also  as  the  agent  of 
plaintiff.  On  the  way  between  St.  Paul  and 
Butte  the  plaintiff  and  her  husband,  desir- 
ing to  stop  off  at  the  latter  place,  applied 
to  the  conductors  on  the  different  divisions 
to  know  whether  they  were  entitled  to  stop- 
over privileges  on  the  tickets  purchased  by 
them.  They  were  informed  that  they  were, 
but  were  referred  to  the  conductor  in  charge 
on  the  run  into  Butte.  As  the  train  was 
approaching  Butte,  they  inquired  of  this 
conductor  as  to  their  right  to  stop-over 
privileges.  They  were  informed  that  they 
could  stop  over  for  one  day  and  take  the 
same  train  on  the  following  day,  but  that 
they  had  best  consult  the  ticket  agent  at 
Butte.  This  they  did  when  the  train  ar- 
rived there,  and  were  advised  by  him  that, 
since  their  tickets  allowed  them  ^one  day 
34  L.R.A.(N.S.) 


in  the  mountains,  about  18  miles  west  of 
the  city,  they  left  it.  This  was  between 
9  and  10  o'clock  in  the  evening.  They  re- 
mained there  until  2  o'clock  on  the  fol- 
lowing morning,  when  they  returned  by 
train  to  Butte.  It  is  not  alleged,  nor  does 
it  appear,  that  the  conductor  used  any 
force  or  threats  to  induce  them  to  leave 
the  train.  Nor  does  it  appear  that  they 
were  exposed  for  want  of  proper  shelter. 
The  theory  of  the  complaint  is  that  the 
plaintiff  had  the  right  to  rely  upon  the 
information  given  bv  the  conductor  and 
the  agent  at  Butte,  and  that,  notwith- 
standing she  received  no  written  permission 
from  either  to  stop  over,  she  was  neverthe- 
less entitled,  after  being  verbally  informed 
by  them  that  she  could  stop  over,  to  resume 
her  journey  and  complete  it  to  her  destina- 
tion, llie  pleadings  are  voluminous,  but 
present  only  two  issues,  viz,:  Whether 
the  conductor  or  the  agent  or  both  gave 
plaintiff  the  information  alleged,  and  the 
extent  of  the  injury  which  she  suffered. 
Upon  the  facts  shown  by  the  evidence,  sub- 
stantially as  stated  above,  the  trial  court, 
being  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  recover,  directed  a  nonsuit, 
and  judgment  was  entered  for  the  defend- 
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ant  accordingly.  The  appeal  is  from  the 
judgment  and  an  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  contentions  made  by  counsel  for 
plaintiff  may  be  stated  thus:  (1)  That  by 
taking  up  the  ticket  purchased  at  St.  Paul, 
and  delivering  in  lieu  thereof  the  exchange 
or  identification  check,  the  defendant  sub- 
stituted a  new  and  different  contract  from 
that  contained  in  the  ticket;  that  under 
the  recitals  contained  in  the  check,  the 
question  whether  the  plaintiff  was  entitled 
to  stop-over  privileges  was  left  to  the  con- 
ductor to  whom  she  applied  to  decide,  and 
that,  having  decided  as  he  did,  she  was 
entitled  to  act  upon  his  decision;  and  (2) 
that,  though  the  recitals  in  the  check  are 
not  subject  to  the  construction  given  them 
by  the  conductor,  and  she  would  otherwise 
have  been  bound  by  the  terms  contained  in 
the  ticket,  yet  she  had  a  right  to  rely  upon 
the  information  given  her  by  the  conductor. 
The  argument  is  that  in  either  case  the 
conductor  of  the  second  train  had  no  right 
to  eject  her,  and  hence,  that  the  defend- 
ant is  liable  for  the  wrong  suffered  by  her 
at  his  hands. 

llie  substitution  of  the  check  for  the 
ticket  in  no  wise  changed  the  terms  of  the 
original  contract.  The  check  clearly  in- 
dicated by  its  recitals  and  the  punch  marks 
on  the  margin  the  class  of  passage  to  which 
the  holder  was  entitled,  and  the  limit  with- 
in which  the  trip  must  have  been  4*ompleted. 
It  clearly  indicated  the  time  limit  of  the 
ticket  in  lieu  of  which  it  was  issued.  It 
also  contained  the  information  that  a  stop- 
over could  be  allowed  only  in  case  the  check 
which  indicated  the  time  limit  bore  upon 
its  face  a  30-day  limit.  A  casual  reading 
of  it,  with  an  observation  of  the  punch 
mark  cancelations,  even  if  she  had  not 
read  the  ticket,  would  have  informed  the 
plaintiff  that  she  was  entitled  to  a  con- 
tinuous passage  only  within  the  limit  desig- 
nated. Since  it  was  stipulated  in  the  ticket 
that  it  would  at  any  time  be  subject  to 
exchange  for  the  check,  and  since  the  check 
in  no  wise  changed  any  of  the  conditions 
and  stipulations  in  the  ticket,  its  only 
office  was  to  identify  the  plaintiff  and  the 
character  of  her  contract.  It  was  therefore 
not  a  substituted  contract  with  different 
terms  and  conditions,  but  left  the  original 
ticket  contract  to  control  the  rights  of  the 
parties.  Nothing  was  left  to  the  discretion 
of  the  conductor. 

By  the  current  of  authority  the  rule  is 
well  settled  that  one  who  accepts  a  con- 
tract and  proceeds  to  avail  himself  of  its 
provisions  is  bound  by  the  stipulations  and 
conditions  contained  in  it;  and  the  rule 
applies  to  contracts  of  carriage,  both  of 
passengers  and  property,  provided  only  the 
34  L.E.A.(N.S.) 


conditions  are  reasonable,  and  not  prohib- 
ited by  law.  Brian  v.  Oregon  Short  Line 
R.  Co.  40  Mont.  10»,  25  L.R.A.(N.S.)  459, 
105  Pac.  489,  20  A.  &  E.  Ann.  Cas.  311; 
Boy  Ian  v.  Hot  Springs  R.  Co.  132  U.  S. 
146,  33  L.  ed.  290,  10  Sup.  Ct.  Rep.  50; 
Mosher  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  127 
U.  S.  390,  32  L.  ed.  249,  8  Sup.  Ct.  Rep. 
1324;  Fonseca  v.  Cunard  S.  S.  Co.  153 
Mass.  653,  12  L.R.A.  340,  25  Am.  St.  Rep. 
660,  21  N.  E.  665;  Daniels  v.  Florida  C. 
k  P.  R.  Co.  62  S.  C.  1,  39  S.  E.  762;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Riney,  41  Tex.  Civ. 
App.  398,  92  S.  W.  64;  Southern  R.  Co. 
V.  White,  108  Ga.  201,  33  S.  E.  962;  Free- 
man V.  Atchison,  T.  &  S.  F.  R.  Co.  71 
Kan.  327,  80  Pac.  592,  6  A.  &  E.  Ann.  Cas. 
118;  Heffron  v.  Detroit  City  R.  Co.  92 
Mich.  406,  16  L.R.A.  345,  31  Am.  St.  Rep. 
601,  52  N.  W.  802;  Hanlon  v.  Illinois  C. 
R.  Co.  109  Iowa,  136,  80  N.  W.  223;  Hill 
V.  Syracuse,  B.  ft  N.  Y.  R.  Co.  73  N.  Y. 
352,  29  Am.  Rep.  163;  Grace  v.  Adams,  100 
Mass.  505,  97  Am.  Dec.  117,  1  Am.  Rep. 
131;  Harris  v.  Great  Western  R.  Co. 
L.  R.  1  Q.  B.  Div.  516,  45  L.  J.  Q.  B.  N.  S. 
729,  34  L.  T.  N.  S.  647,  25  Week.  Rep. 
63;  York  Mfg.  Co.  ▼.  Illinois  C.  R.  Co.  3 
Wall.  107,  18  L.  ed.  170.  He  is  bound  by 
the  terms  of  the  contract,  whether  he  has 
read  them  or  not.  Boylan  v.  Hot  Springs 
R.  Co.  132  U.  S.  146,  33  L.  ed.  290,  10  Sup. 
Ct.  Rep.  50;  Watson  v.  Louisville  &  N.  R. 
Co.  104  Tenn.  194,  49  L.R.A.  454,  56  S. 
W.  1024;  Daniels  v.  Florida  C.  ft  P.  R. 
Co.  62  S.  C.  1,  39  S.  E.  762. 

The  ordinary  card  ticket  for  which  full 
fare  is  paid  is  generally  regarded  as  a 
mere  token  or  check,  the  purpose  of  which 
is  to  indicate  the  route  over  which  the 
passenger  must  travel.  Upon  a  sale  of 
it  the  law  makes  the  contract.  The  pur- 
chaser is  not  expected  to  read  the  printed 
matter  thereon  to  ascertain  whether  there 
are  any  unusual  stipulations,  because  he 
is  not  put  upon  his  guard,  nor  has  he  had 
his  attention  directed  to  them,  so  that  he 
may  be  presumed  to  have  accepted  con- 
ditions other  than  those  which  the  law 
imposes.  Fonseca  v.  Cunard  S.  S.  Co.  153 
Mass.  553,  12  L.R.A.  340,  25  Am.  St.  Rep. 
660,  21  N.  E.  665;  Watson  v.  Louisville 
ft  N.  R.  Co.  104  Tenn.  194,  49  L.R.A.  454, 
56  S.  W.  1024;  Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  S.  655,  24  L.  ed.  535;  Quim- 
by  V.  Vanderbilt,  17  N.  Y.  306,  72  Am. 
Dec.  469.  If,  however,  he  has  purchased 
a  ticket  at  a  reduced  rate,  and  the  circum- 
stances are  such  as  to  notify  him  of  this 
fact,  he  is  bound  by  the  printed  conditions 
upon  it,  whether  he  reads  them  or  not,  or 
whether  he  is  capable  of  reading  them. 
Watson  V.  Louisville  ft  N.  R.  Co.  104  Tenn. 
194,   49  'L.R.A.   454,   66   S.   W.   1024.     In 
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this  case  the  plaintiff  not  only  expressly 
agreed  to  the  limitations  embodied  in  the 
ticket,  but  did  so  in  consideration  of  the 
reduced  rate  at  which  she  obtained  it,  and 
hence  must  be  presumed  to  have  under- 
stood them.  Her  right  to  recover,  then, 
depends  upon  whether  the  conductor  and 
agent,  or  either,  at  Butte,  had  authority 
to  waive  any  stipulation  in  the  contract 
80  as  to  permit  her  to  stop  over.  If  this 
is  so,  the  defendant  was  bound  by  their 
action.  The  plaintiff  and  her  husband  had 
the  right  to  resume  their  journey  at  the 
end  of  the  time  limit  fixed  by  them.  The 
conductor  of  the  train  which  they  entered 
for  this  purpose  committed  an  actionable 
wrong  in  ejecting  from  it.  Otherwise,  they 
were  trespassers,  and  he  was  authorized 
to  eject  them.  Rev.  Codes,  §  6350;  Mosher 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  127  U.  S. 
390,  32  L.  ed.  240,  8  Sup.  Ct.  Rep.  1324, 
and  cases  cited. 

Now,  what  right  had  the  plaintiff  to 
accept  and  act  upon  the  statements  of  either 
the  conductor  or  agent  t  By  the  terms 
of  the  contract  she  was  bound  to  know  that 
she  was  to  make  a  continuous  trip  under 
the  penalty  of  forfeiting  her  ticket  and  be- 
ing compelled  to  pay  full  fare,  and  hence 
that  she  was  not  entitled  to  a  stop-over. 
By  the  statement  contained  in  the  check, 
which  plainly  indicated  what  her  rights 
were,  she  was  notified  that  upon  that  kind 
of  a  ticket  the  conductor  was  not  authorized 
to  grant  a  stop-over.  Hence  she  is  not 
in  a  position  to  claim  either  that  she  was 
misled  by  the  statement  of  the  conductor, 
or  that  he  had  authority  to  waive  the 
stipulation  with  reference  to  the  stop-over. 
Upon  the  face  of  it  was  expressed  the  con- 
dition under  which  he,  and  he  only,  could 
grant  the  privilege.  She  was  also  bound 
to  Understand  that  the  agent  had  no  au- 
thority to  bind  the  defendant  by  his  action. 
He  had  not  sold  the  ticket,  and  therefore 
was  not  acting  within  the  apparent  scope 
of  his  authority.  The  plaintiff  was  prop- 
erly nonsuited. 

The  caae  of  Tarbell  v.  Northern  C.  R. 
Co.  24  Hun,  61,  is  not  in  point.  In  that 
case  the  plaintiff  was  entitled  to  a  stop- 
over upon  the  ticket  purchased  by  him. 
The  regulations  of  the  defendant  required 
the  bolder  of  a  ticket  who  desired  to  stop 
over  at  an  intermediate  station  to  apply 
to  the  conductor  for  a  stop-over  ticket.  The 
plaintiff,  upon  application  to  the  conductor, 
was  told  that  he  could  stop  over  at  such  a 
station  and  take  the  next  train.  He  did 
not  obtain  a  stop-over  ticket,  but  left  the 
train,  relying  upon  the  statement  of  the 
conductor.  It  was  properly  held  that  he 
had  the  right  to  complete  his  journey  on 
the  next  train,  from  which  he  was  ejected, 
34  L.R.A.(N.S.) 


I  because  he  was  entitled  to  rely  upon  the 
statement  of  the  conductor.  The  conductor 
had  a  general  authority  to  grant  stop-over 
privileges.  So  far  as  the  plaintiff  was 
concerned,  it  was  not  of  moment  how  the 
conductor  executed  this  authority. 
The  judgment  and  order   are  affirmed. 

Smith  and  Holloway,  JJ.,  concur. 


AliABABIA   SUPREME   COURT. 

G.  B.  McELVANE,  Appt., 

V. 

CENTRAL  OF  GEORGIA  RAILWAY 
COMPANY. 

(—  Ala.  — ,  64  So.  489.) 

Carrier  —  resorting  to  car  for  person- 
al reasons  —  rights. 

1.  One  who  goes  upon  a  railroad  car  to 
transact  business  of  his  own  with  a  passen- 
ger is  a  mere  trespasser,  to  whom  the  rail- 
road company  owes  merely  the  duty  not 
wilfully  or  wantonly  to  injure  him,  or  neg- 
ligently to  do  so  after  discovering  that  he 
is  in  peril. 

Same  —  sudden  Increase  of  speed  •» 
fall  of  trespasser  —  liability. 

2.  The  sudden  increasing  of  the  speed  of 
a  railroad  train  in  a  railroad  yard  to  an  un 
lawful  rate,  to  the  injury  of  a  trespasser 
in  the  act  of  leaving  the  train,  is  not  such 

yote,  —  Duty  of  carrier  to  one  who  eti' 
ters  its  cars  upon  his  own  business, 
and  not  as  a  passenger. 

Most  of  the  earlier  cases  on  this  subject 
are  included  in  the  note  upon  a  somewhat 
narrower  subject,  appended  to  Peterson  v. 
South  &  West  R.  Co.  8  L.R.A.(N.S.)   1240. 

In  this  note,  cases  involving  the  duty  of  a 
carrier  to  persons  continuously  upon  its 
cars  under  a  regular  arrangement,  such 
as  mail  clerks  and  the  regular  news  and 
fruit  venders  on  trains,  are  excluded.  For 
liability  of  a  carrier  for  injury  to  mail 
clerk,  see  Barker  v.  Chicago,  P.  t  St.  L.  R. 
Co.  26  L.R.A.(N.S.)  1058  and  note. 

Cases  involving  the  liability  of  a  carrier 
for  ejecting  trespassers  from  its  cars  are  al- 
so excluded,  and  will  be  found,  so  far  as 
they  relate  to  negligence  in  ejecting  tres- 
passers from  moving  trains,  in  a  note  ap- 
pended to  Doggett  V.  Chicago,  B.  &  Q.  R.  Co. 
13  L.R.A.(N.S.)   364. 

As  to  the  duty  of  a  carrier  of  goods  to- 
ward the  consignor  or  consignee  or  their 
employees,  while  handling  freight  on  its 
cars,  see  notes  appended  to  Chicago,  I.  & 
L.  R.  Co.  V.  PritcWd,  9  L.R.A.(N.S.)  857, 
and  Hau^nstein  v.  Conestoga  Traction  Co. 
31   L.R.A.(N.S.)    960. 

As  to  the  duty  of  a  carrier  to  one  who 
goes  upon  its  train  to  assist  a  passenger, 
see  Arkansas  &  L.  R.  Co.  v.  Sain,  22  L.R.A. 
(X.S.)  920,  and  Chesapeake  &  O.  R.  Co.  v. 
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negligence  with  respect  to  him  as  to  render 
the  railroad  company  liable  for  the  injury, 
in  the  absence  of  knowledge  of  his  peril 
on  the  part  of  those  in  charge  of  the  train. 

Pleading  —  charging  excessive  speed  — 
suiBciency. 

3.  A  mere  statement  in  a  complaint  that 
a  speed  of  15  miles  au  hour  is  unlawful  for 
a  railroad  train  to  maintain  in  a  yard, 
without  any  facts  to  sustain  it,  is  one  of 
mere  opinion,  not  sufficient,  as  against  a  de- 
murrer, to  charge  the  railroad  company 
with  wrongdoing. 

Carrier  —   failure   to   prevent   leaving 
train  in  motion. 

4.  The  conductor  is  not  negligent  in  fail- 
ing to  prevent  a  tre^asser  from  attempt- 
ing to  alight  from  a  train  going  only  2 
miles  an  hour. 

Proximate  cause  —  fall  from  train  — 
absence  of  signal. 

5.  The  unlawful  failure  of  a  railroad 
company  to  give  a  signal  before  starting  a 
passenger  train  away  from  a  station  is  not 
the  proximate  cause  of  injury  to  a  tres- 
passer who  fails  in  attempting  to  alight 
from  the  train  while  it  is  in  motion. 

Same  —  permitting  trespasser  to  leave. 

6.  A  railroad  company  is  under  no  duty 
to  stop  a  train  which  is  leaving  a  station, 
to  enable  a  person  who  has  trespassed  upon 
it  to  get  off. 

(February  7,  1911.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Geneva  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  £spy  &  Fanner  for  appellant. 
Mr.  R.  D.  Crawford  for  appellee. 

Dowdell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  appellant  here,  sues  to 
recover  damages  for  injuries  sustained  while 
attempting  to  alight  from  a  moving  train 


of  the  defendant.  The  complaint,  as  origin- 
ally filed,  contained  three  counts,  to  which 
was  added  a  fourth  count  by  way  of  amend- 
ment. To  each  of  these  counts  a  demurrer 
was  interposed  by  the  defendant  and  sus- 
tained by  the  court,  and,  upon  failure  of 
the  plaintiff  to  plead  further,  a  judgment 
was  rendered  in  favor  of  the  defendant, 
and  from  which  the  present  f^peal  is 
prosecuted. 

At  the  time^of  plaintiff's  injury  he  was 
confessedly  not  a  passenger,  nor  was  he  as- 
sisting a  passenger  in  getting  on  or  off  of 
defendant's  train.  He  boarded  the  train 
while  it  was  making  its  usual  stop  at  the 
station  for  the  purpose  of  letting  passengers 
on  and  off,  on  his  own  private  business, 
viz,f  to  collect  a  debt  owing  to  him  from 
one  who  was  a  passenger  on  said  train. 
The  question  is:  What  duty,  in  such  a 
case,  did  the  defendant  carrier  owe  to  the 
plaintiff? 

It  is  insisted  in  argument  by  counsel  for 
appellant  that  the  case  comes  within  the 
principle  applied  to  one  assisting  a  pas- 
senger on  or  off  the  train.  To  this  we  can- 
not assent.  The  conditions  and  circimi- 
stances  are  different,  and  the  insistence  is 
unsupported  by  sound  reasoning.  In  the 
one  instance,  namely,  that  of  assisting  -x 
passenger,  the  party  assisting  is  perform- 
ing a  duty  that  the  carrier  may  owe  to  the 
passenger  in  special  cases,  and,  when  so 
done  with  the  knowledge  of  the  carrier's 
servants  or  agents  whose  duty  it  is  to 
assist  passengers  in  getting  on  or  off  the 
train,  the  presumption  is  that  it  is  done 
with  the  carrier's  approval;  and  from  this 
springs  the  doctrine  of  applying  the  same 
rule  of  care  on  the  part  of  the  carrier  to 
the  assisting  party  as  to  the  passenger. 
In  the  case  of  Central  R,  &  Bkg.  Co.  v. 
Letcher,  69  Ala.  106,  44  Am.  Rep.  505, 
cited  and  relied  on  as  an  authority  for 
appellant's  contention,  the  facts  show  that 
the  plaintiff  was  assisting  a  lady  boarding 
the  train  as  a  passenger;   and  such,  also, 


Bell,  28  L.R.A.(N.S.)  773  and  the  notes 
appended  thereto. 

As  to  duty  to  newsboys,  see  note  to  Lebov 
v.  Consolidated  R.  Co.  26  L.R.A.(N.S.) 
265. 

In  Fox  V.  Minneapolis  &  St.  L.  R.  Co.  — 
Minn.  — ,  131  N.  W.  374,  it  is  held  that 
where  a  person  goes  on  a  train  at  a  station 
to  see  a  passenger,  without  any  assent  on 
the  part  of  the  trainmen,  or  notice  to  them 
that  he  intends  to  leave  the  train,  the  com- 
pany owes  him  no  duty  to  ^ive  him  time  to 
alight,  or  assist  him  by  giving  signals  or 
lighting  the  station  platform. 

In  Antemoitz  v.  New  York,  N.  H.  &  H.  R. 
Co.  193  Mass.  542,  79  N.  E.  789,  it  is  held 
that  boys  playing  in  cars,  which  they 
reached  from  a  retaining  wall  as  high  as 
34  L.R.A.(N,S.) 


the  cars,  and  within  a  few  inches  of  them, 
were  trespassers,  and  the  company's  duty 
toward  them  was  only  not  wilfully  to  in- 
jure them,  or  act  with  a  wanton  disregard 
for  their  safety;  and  it  was  not  liable  for 
starting  the  cars  in  the  usual  way  when  a 
brakeman  knew  of  their  presence  on  the  car. 
In  Creeden  v.  Boston  &  M.  R.  Co.  19.1 
Mass.  280,  79  N.  E.  344,  9  A.  &  E.  Ann. 
Cas.  1121,  it  was  held  that  the  company  was 
not  liable  for  the  death  of  a  police  officer 
who  went  upon  its  train  while  it  was 
stopped  at  a  station,  to  search  for  suspect* 
ed  parties,  under  circumstances  which  made 
him,  at  most,  a  mere  licensee,  and  was 
killed  by  falling  from  a  bridge  upon  which 
the  rear  part  of  the  train  had  been  stopped. 

R.  L*.  ^?. 
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were  the  facts  in  the  cited  case  of  Southern 
R.  Co.  V.  Patterson,  148  Ala.  77,  121  Am. 
St.  Rep.  30,  41  So.  064.  Nothing  is  said 
in  either  of  these  cases  in  support  of  ap- 
pellant's insistence  here.  On  the  contrary, 
the  reasoning  seems  opposed  to  appellant's 
views.  We  know  of  no  case  like  the  one 
before  us  ever  having  been  decided  by  this 
court;  indeed,  counsel  in  argument  say 
that  after  diligenrt  search  they  have  been 
unable  to  find  any,  and  that  the  precise 
question  has  never  before  been  passed  upon 
by  us. 

Under  the  facts  averred  in  the  complaint, 
the  plaintiff  can  but  he  regarded  as  a 
trespasser;  and  as  such  the  duty  of  the 
carrier  to  him  was  not  to  wilfully  or  wan- 
tonly injure  him,  or  to  negligently  injure 
him  after  discovery  of  peril.  There  is  no 
pretense  that  the  injury  complained  of  was 
wilfully  or  wantonly  inflicted,  nor  is  it 
shown  by  the  complaint  that  the  alleged 
injury  was  the  proximate  consequence  of 
any  negligence  on  the  part  of  the  defend- 
ant after  discovery  of  plaintiff's  peril.  It 
is  averred  in  one  of  the  counts  of  the  com- 
plaint that  while  the  plaintiff  was  in  the 
act  of  alighting,  and  when  the  train  was 
moving  at  not  more  than  2  or  3  miles  an 
hour,  *'the  said  train  made  a  violent  and 
sudden  lunge,  and  while  still  in  the  yard, 
and  while  within  a  few  hundred  feet  of 
the  depot  in  said  town  of  Hartford,  began 
running  at  the  high  and  unlawful  rate  of 
speed  of  not  less  than  15  miles  an  hour; 
and  by  reason  of  said  lunge  or  sudden 
jerk  and  beginning  of  the  running  of  said 
high  rate  and  imlawful  speed,  plaintiff  was 
tripped  or  thrown  from  the  steps  of  said 
train/'  etc. 

The  count  concludes  as  follows:  ''Plain- 
tiff avers  that  the  injuries  complained  of 
in  this  count  were  the  direct  and  proximate 
result  of  the  engineer  in  charge  of  the  en- 
gine by  instantly  putting  or  instantly  be- 
ginning to  run  said  train  at  a  high  and 
unlawful  rate  of  speed."  It  is  not  averred 
that  the  engineer  had  any  knowledge  of 
the  plaintiffs  act  of  alighting  from  the 
train  at  the  time  of  the  alleged  instant 
increase  of  speed.  In  the  absence  of  a 
knowledge  of  plaintiff's  peril  in  attempting 
to  alight  from  the  train,  the  facts  alleged 
would  not  constitute  negligence.  The  aver- 
ment that  15  miles  an  hour  was  an  unlaw- 
ful speed,  without  any  facts  being  stated 
to  show  what  constituted  that  rate  of  speed 
unlawful,  is  but  an  opinion  of  the  pleader. 
The  conductor  had  no  right  or  authority 
to  prevent  the  plaintiff  from  alighting 
from  the  train  while  the  same  was  moving 
at  the  rate  of  2  miles  an  hour,  and  con- 
sequently the  count  that  predicates  a  re- 
coverv  on  the  charge  of  the  failure  of  the 
34  L.'r.A.(N.S.) 


conductor  to  prevent  the  plaintiff  from 
alighting  from  the  train  states  no  cause 
of  action. 

In  another  count  of  the  complaint  the 
failure  to  ring  the  bell  or  blow  the  whistle 
before  leaving  the  station  is  alleged.  This 
'was  in  violation  of  the  statute.  Code  1907, 
§  5473.  This  in  itself  was  negligence 
(Memphis  &  C.  R.  Co.  v.  Copeland,  61  Ala. 
376;  Central  R.  &  Bkg.  Co.  v.  Letcher, 
supra)  ;  but  was  the  injury  complained  of 
the  direct  and  proximate  result  of  this  neg- 
ligence? In  the  case  of  Central  R.  &  Bkg. 
Co.  V.  Letcher,  supra,  it  was  said:  "Tlic 
only  injury  which  could  have  resulted  to 
the  plaintiff  from  the  neglect  to  give  the 
signals  for  the  departure  of  the  train  was 
the  inconvenience  of  being  carried  from  his 
home,  the  loss  of  time,  and  the  labor  or 
expense  of  returning.  These  were  the  im- 
mediate, direct  consequences  of  the  neglect. 
To  avoid  them  he  was  not  justified  in  put- 
ting in  jeopardy  life  or  limb;  and  if  he 
should,  and  other  injury  result,  the  com- 
pensation he  can  rightfully  demand  is  not 
increased."  The  plaintiff  not  being  a  pas- 
senger, or  engaged  in  assisting  a  passenger, 
and  not  being  on  the  train  by  any  invita- 
tion of  the  defendant,  the  defendant  was 
under  no  duty,  after  the  train  was  leaving 
the  station,  to  stop  for  the  plaintiff  to  get 
off;  and,  owing  him  no  greater  duty  than 
not  to  wilfully  or  wantonly  injure  him,  our 
conclusion  is  that  the  court  committed  no 
error  in  sustaining  the  demurrer. 

Affirmed. 

Anderson,  Sayre,  and  Somerville,  JJ., 
concur. 


CALIFORNIA  SUPREMC:  COURT. 

(Depnnment  No.  2.) 

THOMAS  HIGGINS,  Appt., 

V. 

LOS  ANGELES  GAS  &  ELECTRIC  COM- 
PANY, Respt. 

(-_   Cal.  — ,   115   Pac.   313.) 

Trial  —  experiments  by  Jury  —  reversi- 
ble error. 

1.  In  an  action  to  hold  a  gas  company 
liable  for  injury  to  a  building  through  the 
explosion  of  gas  which  was  alleged  to  have 

Note. —' Propriety    of    experiments    by 

jury. 

Cases  are  omitted  where  there  was  no 
experiment,  but  a  mere  inspection  of  ex- 
hibits or  places. 

Experiments  by  jury  after  retiring — under 
authority  of  court. 

It  is  proper  to  allow  a  jury  to  examine 
in  court,  with  a  magnifying  glass,  a  photo- 
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Apb., 


been  caused  by  the  negligent  use  of  an  elec- 
tric flash  lamp  in  ^searching  for  a  leak  in 
the  pipes,  it  is  not  reversible  error  to  per- 
mit the  jury  to  take  to  their  room  a  similar 
lamp  with  which  to  experiment,  to  deter- 
mine whether  or  not  it  would  produce  a 
spark  which  would  ignite  gas,  where  defend- 
ant's liability  depends  on  negligence  in  per- 
mitting the  leak;  and  not  upon  the  metnod 
by  which  the  gas  was  ignited. 

Gas  «•  explosion  «•  negligence  of  ten- 
ant — >  rights  of  landlord. 

2.  The  owner  of  a  building  is  not  pre- 
cluded from  holding  a  gas  company  which 
negligently  permits  gas  to  escape  into  the 
building  liable  for  injury  to  the  building 
by  a  resulting  explosion,  by  the  fact  that 
tne  contributory  negligence  of  his  tenant 
ignited  the  gas. 

Trial  —  permuting  jury  to  ylew  prem- 
ises «•  casual  Inspection. 

3.  That  the  sheriff,  in  conducting  the  jury 
to  luncheon  by  a  convenient  and  natural 
route,  passes  a  building  in  which  an  explo- 


sion occurred,  which  forms  the  subject-mat- 
ter of  the  action,  is  not  reversible  error  if 
the  injury  to  the  building  has  been  repaired, 
and  their  attention  is  not  called  to  the  fact 
that  the  building  is  the  one  under  consider- 
ation. 

Witness  —  expert  —  qualification  —  time 
for  restoration  of  bnilding. 

4.  Suflicient  evidence  of  the  qualificatiou 
of  an  expert  to  give  his  opinion  as  to  the 
time  necessary  to  restore  a  building  injureil 
by  an  explosion  is  produced  by  his  testi- 
mony that  he  knew  the  building  before  the 
explosion,  and  had  examined  it  afterwards. 

Damages  —  Injury  to  building  ^  loss  of 
rent. 

6.  The  damages  to  be  allowed  for  injury 
to  a  building  may  include  the  loss  of  rent 
up  to  the  time  when,  with  reasonable  dili- 
gence, ib  could  have  been  restored^  whether 
it  was  in  fact  restored  or  not. 

(April  7,  1911.) 


graph  admitted  in  evidence,  and  to  take 
them  to  their  room  when  retiring.  Darker 
v.  Perry,  67  Iowa,  146,  25  N.  W.  100. 

It  is  not  error  for  the  court  to  allow  the 
jury  to  use  in  their  room  a  magnifying 
glass  to  inspect  a  writing  alleged  to  nave 
been  altered,  where  a  witness,  in  testifying 
to  alterations,  used  the  magnifying  glass. 
Grand  Lodge,  A.  0.  U.  W.  v.  Young,  123  111. 
App.  628. 

It  is  within  the  discretion  of  the  court  to 
comply  with  the  request  of  the  jury  made 
drring  their  deliberations,  for  a  magnifying 
glass  with  which  to  examine  a  photograph 
introduced  in  evidence,  at  least  wnen  the  ap- 
pearance of  the  photograph  under  the  glass 
was  referred  to  by  counsel  during  the  ar- 
gument. State  V.  Wallace,  78  Conn.  677, 
63  Atl.  448. 

In  a  trial  for  forgery  it  is  proper  for  the 
court  to  allow  the  jury  to  examine  dis- 
puted documents  during  the  trial  with  a 
microscope,  and  to  examine  them  with  a 
microscope  after  retiring.  Hatch  v.  State, 
6  Tex.  App.  384. 

It  is  not  improper  for  the  jury  to  examine 
in  their  room  with  a  magnifying  glass  writ- 
ings introduced  in  evidence,  even  though  the 
magnifying  glass  had  not  been  employed  in 
the  court  room.  Re  Thomas,  155  Cai.  488, 
101  Pac.  798  (it  does  not  clearly  appear 
whether  court  authorized  the  use  of  the 
magnifying  glass). 

On  the  trial  of  one  ilccused  of  smuggling 
"opium  prepared  for  smoking  purposes,"  it 
is  error  for  the  court  to  allow  the  jury  to 
experiment  in  their  room  to  determine 
whether  opium  contained  in  a  can  intro- 
duced in  evidence  would  burn,  where  there 
was  no  evidence  given  or  offered  tending 
to  show  that  the  can  admitted  in  evidence 
contained  opium  prepared  for  smoking  pur 
poses.  Wilson  v.  United  States,  53  C.  C.  A. 
652,  116  Fed.  484  (more  fully  set  out  in 
the  opinion.) 
34  L.K.A.(N.S.) 


— without    authority   of   court. 

It  is  not  reversible  error  for  a  jury,  with- 
out authority,  to  take  to  their  room  and 
more  closely  examine  a  certain  steel  tool 
alleged  to  be  made  defective  because  too 
highly  tempered,  which  had  during  the  trial, 
been  introduced  in  evidence  and  reputedly 
exhibited  to  the  jury.  Cudahy  Packing  Co. 
V.  Skoumal,  60  C.  C.  A.  306,  125  Fed.  470. 

On  a  trial  for  murder  where  the  plea 
was  self-defense,  it  was  held  to  be  miscon- 
duct sufficient  to  cause  a  new  trial,  for  the 
jurors  to  extract  the  ammunition  from  a 
pistol  alleged  by  defendant  to  have  been 
used  by  the  deceased  and  experiment  with 
it  in  order  to  test  the  truthfulness  of  the 
defendant's  statements;  since  it  was  evi- 
dence taken  by  the  jury  out  of  court  in 
defendant's  absence.  Forehand  v.  State, 
51  Ark.  553,  11  S.  W.  766. 

It  was  such  misconduct  as  to  require  a 
new  trial  for  a  jury,  after  the  charge  had 
been  delivered,  and  without  authority  from 
the  court  or  consent  of  the  prisoner,  to  go 
to  a  woods  and  experiment  as  to  whether  a 
knife  in  the  hands  of  a  man  could  be  iden- 
tified at  a  distance  testified  to  by  one  of  the 
witnesses.  Smith  v.  State,  122  Ga.  156, 
50  S.  £.  62. 

On  a  trial  for  murder,  where  the  deceased 
came  to  his  death  by  a  pistol  shot,  and 
where  the  issue  was  whether  the  shot  was 
fired  by  himself  or  by  another,  a  new  trial 
was  granted  where  the  jury,,  during  their 
deliberations,  obtained  without  authority 
an  unidentified  pistol  referred  to  in  the  evi- 
dence, and  experimented  with  it  to  deter- 
mine whether  the  deceased  could  have  shot 
himself  with  it  under  the  circumstance^} 
proved.     Yates  v.  People,  38  111.  531. 

In  a  trial  for  murder  a  verdict  of  guilty 
will  he  set  aside  where  the  jury  after  re- 
tiring, without  authority  from  the  court  ex- 
perimented to  determine  whether  the  foot* 
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A  PPEAL  by   plaintiff  from  an   order  of    W.  100;  Illinois  Silver  Min.  &  Mill.  Co.  v. 


J\.  the  Superior  Court  for  Los  Angeles 
County  granting  a  new  trial  after  verdict 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's 
building  by  an  explosion  for  which  defend- 
ant was  alleged  to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Wiseman  MacDonald  and 
Thomas  P.  Hlgglns,  for  appellant: 

The  trial  judge,  in  its  discretion,  had  the 
right  to  send  the  flash  light  to  the  jury. 

Doctor  Jack  v.  Territory,  2  Wash.  Terr. 
101,  3  Pac.  832;  State  v.  Webster,  21  Wash. 
63,  57  Pac.  861;  People  v.  Cochran,  61  Cal. 
548;  Re  Thomas,  155  Cal.  488,  101  Pac.  798; 
People  V.  Mahoney,  77  Cal.  530,  20  Pac. 
73;  State  v.  Olson,  95  Minn.  104,  103  N. 
W.  727;  Linch  v.  Paris  Lumber  &  Grain  El- 
evator Co.  80  Tex.  35,  15  S.  W.  208;  Chalk 
▼.  State,  36  Tex.  Crim.  Rep.  129,  32  S.  W. 
534;   Barker  v.  Perry,  67  Iowa,  140,  26  N. 


Raff,  7  N.  M.  336,  34  Pac.  544;  Blazinski 
V.  Perkins,  77  Wis.  9,  45  N.  W.  947;  State 
V.  Stebbins,  29  Conn.  463,  79  Am.  Dec.  223; 
Powell  v.  State,  61  Miss.  319;  Russell  v. 
State,  66  Neb.  497,  92  N.  W.  751;  Taylor  v. 
Com.  90  Va.  109,  17  S.  E.  812;  Davis  v. 
State,  91  Ga.  167,  17  S.  E.  292;  State  v. 
Wallace,  78  Conn.  677,  63  Atl.  448. 

The  proximate  cause  of  the  explosion  was 
the  escape  of  gas. 

2  Thomp.  Neg.  1088-1090;  Butcher  v. 
Providence  Gas  Co.  12  R.  I.  149,  34  Am. 
Rep.  626;  Koelsch  v.  Philadelphia  Co.  152 
Pa.  355,  18  L.R.A.  759,  34  Am.  St.  Rep.  653, 
25  Atl.  522;  Holly  v.  Boston  Gaslight  Co.  8 
Gray,  123,  69  Am.  Dec.  233;  Louisville  Gas 
Co.  V.  Gutenkuntz,  82  Ky.  432;  Smith  v. 
Boston  Gaslight  Co.  129  Mass.  318;  Mose 
V.  Hastings  &  St.  L.  Gas  Co.  4  Fost.  &  F. 
324;  Consolidated  Gas  Co.  v.  Getty,  96  Md. 
683,   94   Am.    St.   Rep.   603,   54  Atl.   660; 


prints  of  a  man  running  were  shorter  than 
those  of  a  man  walking,  and  whether  a 
voice  could  be  recognized  through  a  closed 
door,  though  asked  to  do  so  by  defendant's 
counsel.    Jim  v.  State,  4  Humph,  289. 

It  is  such  misconduct  as  to  require  b^  re- 
versal of  a  judgment  against  a  defendant  in 
a  murder  case,  for  the  jury,  while  consider- 
ing their  verdict,  to  visit  the  scenes  of  the 
homicide,  and  step  off  the  distance  testified 
to  by  witnesses.  Logan  v.  State,  46  Tex. 
Crim.  Rep.  573,  81  S.  W.  721. 

Clothing  introduced  as  an  exhibit  in  a 
homicide  case  should  not  be  experimented 
with  by  the  jury  on  retiring,  or  used  for 
any  other  purpose  than  that  for  which  it 
was  introduced.  Puryear  v.  State,  50  Tex. 
Crim.  Rep.  454,  98  S.  W.  268. 

In  an  action  for  murder  where,  after 
cartridge  shells  found  near  the  scene  of  the 
homicide  were  placed  in  evidence  by  the 
state,  the  defendant  placed  in  evidence  his 
own  gun  and  cartridges  fired  from  it  by 
one  of  prisoner's  witnesses  during  the  trial, 
to  show  that  the  plunger  would  nmke  differ- 
ent marks  from  those  on  the  cartridges  in- 
troduced by  the  state,  and  the  gun  was  tak- 
en by  the  jury  to  their  room  without  ob- 
jection, it  was  held  not  to  be  improper 
for  them  to  take  the  gun  apart,  and  thereby 
learn  that  the  plunger  had  been  fixed  for  the 
occasion.  Taylor  v.  Com.  90  Va.  109,  17 
S.  E.  812  (see  opinion  where  this  case  is 
more  fully  set  out). 

In  an  action  for  a  homicide  caused  by  a 
pistol  shot,  in  which  deceased's  coqjb  with  a 
bullet  hole  in  it  was  introduced  into  evi- 
dence, and  without  objection  taken  by  the 
jury  during  their  deliberations,  it  is  not 
^error  for  one  of  the  jury  to  try  on  the  coat 
to  ascertain  the  exact  location  of  the  bul- 
let's entrance  into  the  body.  Saunders  v. 
SUte,  4  Okla.  trim.  Rep.  264,  111  Pac.  966. 

Experiments  in  the  presence  of  the  court. 

On  a  trial  for  murder  it  is  competent  for 
34  L.R.A.(N.S.) 


the  court  to  authorize  the  jury  to  inspect, 
in  the  presence  of  the  court  and  of  the  de- 
fendant, the  horse  on  which  the  deceased  had 
been  riding,  and  to  experiment  with  a  view 
to  ascertain  whether  it  was  possible  for 
the  wounds  sustained  by  him  to  have  been 
infiicted  by  a  knife  in  the  hands  of  a  person 
standing  on  the  ground.  Dillard  v.  State, 
68  Miss.  368. 

Although,  in  an  action  for  violation  of  the 
local  option  law,  it  is  improper  to  allow  a 
juryman  during  the  trial  to  drink  liqilor 
sold,  to  test  its  intoxicating  qualities,  yet 
a  verdict  will  not  be  set  aside  for  this  rea- 
son, where  the  defendant  consented  there- 
to, especially  when  the  evidence  against  the 
defendant  was  otherwise  conclusive.  Gallo- 
way V.  State,  42  Tex.  Crim.  Rep.  380,  67 
S.  W.  658. 

In  an  action  for  injury  to  a  building 
caused  by  the  erection  of  an  elevated  rail- 
road, it  is  within  the  discretion  of  the  court 
to  refuse  to  allow  the  jury  to  examine 
through  a  microscope  particles  of  dust  and 
steel  collected  from  the  building.  Cotton  v. 
Boston  Elev.  R.  Co.  191  Mass.  103,  77  N.  E. 
698. 

* 

Unauthorized  experiments  out  of  court. 

It  is  improper  for  the  jury  to  make  un- 
authorized experiments  out  of  court,  and 
when  these  experiments  are  of  such  a  na- 
ture as  to  be  likely  to  influence  their  ver- 
dict, a  new  trial  will  be  granted.  Consoli- 
dated Ice-Mach.  Co.  v.  Trenton  Hygeian  Ice 
Co.  57  Fed.  898 ;  Ewers  v.  National  Improv. 
Co.  63  Fed.  662;  People  v.  Conkling,  111 
Cal.  616,  44  Pac.  314;  Bowler  y.  Washing- 
ton, 62  Me.  302. 

Thus,  where  the  issue  is  whether  a  certain 
ice  plant  could  produce  good,  pure  ice,  it  is 
improper  for  the  jurors,  during  a  recess  of 
court,  to  experiment  with  ice  from  an  ice 
wagon  belonging  to  the  plant,  by  tasting  and 
smelling    \%    fmd    otherwise    examining    it. 
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Richmond  Gas  Co.  t.  Baker,  146  Ind.  600, 
36  L.R.A.  683,  45  N.  E.  1049;  Ferguson  v. 
Boston  Gaslight  Co.  170  Mass.  182,  49  N. 
E.  115. 

Even  if  the  light  in  the  stove  fired  the 
gas,  respondent's  negligence  continuing  to 
the  time  of  explosion  renders  it  liable. 

Radley  v.  London  &  N.  W.  R.  Co.  L.  R. 
1  App.  Cas.  754,  40  L.  J.  Exch.  N.  S.  573; 
35  L.  T.  N.  S.  637,  26  Week.  Rep  147; 
Inland  &  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  561,  35  L.  ed.  270,  11  Sup.  Ct.  Rep. 
663. 

Even  if  the  light  in  the  stove  did  ignite 
the  gas,  the  owner  of  the  building  would  not 
be  bound  thereby,  and  respondent  would 
still  be  liable. 

White  V.  Montgomery.  58  Ga.  204;  Bat- 
terman  v.  Finn,  32  How.  Pr.  502 ;  Cheetham 
V.  Hampson,  4  T.  R.  319,  2  Revised  Rep. 
397;  Schermerhorn  v.  Metropolitan  Gas- 
light Co.  6  Daly,  144;  Burrows  v.  March 
Gas  &  Coke  Co.  L.  R.  7  Exch.  69,  41  L.  J. 
Exch.  N.  S.  46,  26  L.  T.  N.  S.  318,  20  Week. 
Rep.  493;  Rider  v.  Clark,  132  Cal.  382,  64 


Pac.  664 ;  Kalis  v.  Shattuck,  69  Cal.  694,  58 
Am.  Rep.  568,  11  Pac.  346. 

Messrs.  William  A.  Cheney  and  lieRoy 
M.  Edwards,  for  respondent: 

The  court  erred  in  sending  the  flash  light 
to  the  jury  during  their  deliberations. 

Code  Civ.  Proc.  (Cal.)  §  612;  Forehand 
V.  State,  51  Ark.  553,  11  S.  W.  766;  Wil- 
son  V.  United  States,  53  C.  C.  A.  662,  IIC 
Fed.  484;  People  v.  Conkling,  111  Cal.  616. 
44  Pac.  314;  Kruidenier  Bros.  v.  Shields, 
70  Iowa,  428,  30  N.  W.  681;  Spelling,  New 
Tr.  &  App.  Proc.  §§  159,  160. 

The  court  erred  in  taking  the  jury  dur- 
ing their  deliberations,  and  without  the  eon- 
sent  of  the  defendant  or  its  attorneys,  past 
the  building  of  the  plaintiff  which  was 
damaged,  and  thereby  affording  said  jury  an 
opportunity  to  view  said  premises. 

Peppercorn  v.  Black  River  Falls,  89  Wis. 
38,  46  Am.  St.  Rep.  818,  61  N.  W.  79;  Falls 
City  v.  Sperry,  68  Neb.  420,  94  N.  W.  529, 
4  A.  &  E.  Ann.  Cas.  272;  People  v.  Conk- 
ling, 111  Cal.  627,  44  Pac.  314;  Wilson  v. 
United  States,  53  C.  C.  A.  652,  116  Fed. 


Consolidated  Ice-Mach.  Co.  v.  Trenton  Hy- 
geian  Ice  Co.  67  Fed.  898. 

So,  proof  that  one  juror  had  while  the 
case  was  pending,  privately  taken  measure- 
ments of  distances  testified  to  by  witnesses, 
was  held,  along  with  other  misconduct,  to 
be  sufficient  ground  for  granting  a  new  trial. 
Ewers  v.  J^^ationnl  Improv.  Co.  63  Fed.  562. 

And  in  a  prosecution  for  murder,  where 
clothing  of  deceased  in  evidence  showed  no 
powder  marks,  it  is  reversible  misconduct 
for  two  jurors  to  experiment  out  of  court 
to  determine  at  what  distance  the  firing  of 
a  rifle  will  leave  powder  marks.  People  v. 
Conkling,  111  Cal.  616,  44  Pac.  314. 

So,  also,  in  an  action  for  personal  in- 
juries received  on  a  highway,  it  is  such 
misconduct  that  a  verdict  will  be  set  aside, 
for  a  juror  during  the  progress  of  the  trial 
to  visit  the  place  where  the  injury  occurred, 
talk  with  the  neighboring^  inhabitants  re- 
garding the  condition  of  the  road,  and  take 
measurements.  Bowler  v.  Washington,  62 
Me.  302. 

But  it  has  been  held  that  it  is  not  such 
prejudicial  misconduct  Us  will  require  a  new 
trial,  for  a  juror  during  the  progress  of  the 
trial  to  make  unauthorized  measurements, 
where  he  said  under  oath  that  he  did  not 
consider  them  when  making  up  his  verdict, 
and  did  not  tell  his  fellow  jurors  about 
them,  and  where  his  measurements  tallied 
with  those  testified  to  by  the  witnesses  of 
the  losing  party.  Carbon  v.  Ottumwa,  95 
Iowa,  524,  64  N.  W.  413. 

And  on  a  trial  for  murder,  it  was  held 
not  to  be  such  misconduct  as  will  require 
a  new  trial  for  a  juror,  on  his  way  to  his 
meals  at  a  hotel  near  the  courthouse,  to 
stop  near  where  the  shooting  occurred  and 
take  some  measurements  of  a  bullet  hole, 
where  the  jury  testify  that  their  finding  was 
not  affected  therebv.  Hardin  v.  State,  40 
Tex.  Crim.  Rep.  20*8,  49  S.  W,  607, 
34  L.R.A.(N.S.)  -^ 


Unauthorized  experiment  at  view. 

At  an  authorized  view  in  an  action  for 
injuries  caused  by  a  defective  sidewalk, 
the  actions  of  a  juror  in  uncovering  a 
sleeper,  breaking  off  a  small  piece  of  it,  and 
crumbling  it  in  his  hand,  and  of  another 
juror  in  cutting  the  end  of  it  with  his  knife, 
do  not  amount  to  such  misconduct  as  will 
vitiate  the  verdict,  in  the  absence  of  any- 
thing showing  that  they  had  any  influence 
in  the  formation  of  the  verdict.  Indianapo- 
lis V.  Scott,  72  Ind.  196. 

An  unauthorized  experiment  performed 
by  servants  of  one  of  the  parties  at  a  view 
is  not  ground  for  setting  aside  a  verdict, 
where  the  undisputed  evidence  established 
the  same  fact.  Stockwell  v.  Chicago,  C.  & 
D.  R.  Co.  43  Iowa,  470. 

It  is  not  prejudicial  misconduct  sufllicieut 
to  warrant  a  new  trial  of  an  action  for  a 
personal  injury  caused  by  an  alleged  dc^ 
fective  manliole,  for  one  juror,  at  an  au- 
thorized view,  to  make  measurements  at  the 
manhole,  and  for  another  to  dig  his  knife 
into  the  earth  near  it,  and  say  he  had  struck 
gravel  or  rock  or  something.  Emporia  v. 
Juengling,  78  Kan.  595,  19  L.R.A.(N.8.) 
223,  96  Pac.  850. 


Experiments  not  injurious. 

An  unauthorized  experiment  by  a  juror 
is  not  a  cause  for  a  new  trial  unless  it  was 
prejudicial  to  the  losing  party.  Indianap- 
olis v.  Scott,  72  Ind.  196;  Stockwell  v.  Chi- 
cago, C.  &  D.  R.  Co.  43  Iowa,  470;  Carbon 
V.  Ottumwa,  96  Iowa,  524,  64  N.  W.  413; 
Emporia  v.  Juengling,  78  Kan.  695,  19 
L.R.A.(N.S.)  223,  96  Pac.  860;  Hardin  v. 
State,  40  Tex.  Crim.  Rep.  208,  49  S.  W. 
607.  R.  A.  B. 
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486;  Consolidated  Ice-Maeh.  Co.  y.  Trenton 
Hygeian  Ice  Co.,  67  Fed.  898;  Garside  v. 
Ladd  Watch  Case  Co.  17  R.  L  691,  24  Atl. 
470;  Aldrich  t.  Wetmore,  62  Minn.  164,  53 
N.  W.  1072. 

Messrs.  Gibson,  Trask,  Dunn,  &  Crut- 
cher  also  for  respondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  dam- 
ages from  defendant  for  injuries  caused  to 
a  building,  the  property  of  plaintiff.  The 
damage  was  caused  by  an  explosion  of  gas. 
This  explosion  occurred  in  a  restaurant  of 
n  tenant  of  the  plaintiff,  Cressaty  by  name. 
The  facts  attending  the  explosion  have  re- 
cently been  set  forth  by  this  court  in  its 
consideration  of  the  case  of  Merrill  v.  Los 
Angeles  Gas  k  Electric  Co.  158  Cal.  499,  31 
L.R.A.(N.S.)  560,  139  Am.  St.  Rep.  134,  111 
Pac.  534.  It  is  sufficient  to  refer  to  that 
case;  but  it  is  to  be  borne  in  mind  that 
that  action  was  for  personal  injuries  oc- 
casioned to  a  patron  of  Cressaty's  restau- 
ranty  while  the  present  action  is  to  recover 
damages  occasioned  to  plaintiff's  •  building 
while  in  the  possession  of  a  tenant. 

Trial  was  had  before  a  jury.  The  defend- 
ant, as  part  of  its  evidence,  showed  that, 
the  gas  leak  being  in  a  dark  and  obscure 
place,  its  employees  approached  the  leak 
with  an  electric  flash  light,  and  while  the 
man  holding  the  flash  light  was  in  close 
proximity  to  the  leak,  the  explosion  oc- 
curred. The  flash  light  used  to  inspect  the 
leak  was  never  recovered.  It  was  probably 
destroyed  by  the  explosion.  But  a  similar 
flash  light  was  introduced  in  evidence  by 
the  defendant,  and  the  contention  was  made 
that  it  was  impossible  for  this  flash  light 
AS  used  to  give  out  any  spark  which  would 
cause  the  ignition  and  explosion  of  the  gas. 
It  was  also  in  evidence  that  an  oil  stove 
in  the  restaurant  was  burning  at  the  time 
of  the  explosion,  and  that  this  oil  stove  was 
some  44  feet  from  the  place  where  the  gas 
was  escaping.  It  was  contended  by  plain- 
tiff that  the  explosion  was  probably  occa- 
sioned by  a  spark  from  the  electric  flash 
light,  and  he  introduced  evidence  to  es- 
tablish the  fact  that  a  flash  light  such 
as  that  before  the  jury  could  produce 
a  spark.  It  was  contended  by  defend- 
ant that  the  explosion  was  occasioned  by  the 
flame  of  the  oil  stove,  and  that  Cressaty, 
plaintiff's  tenant,  was  negligent  in  not  hav> 
ing  extinguished  the  light  of  the  stove  after 
demand  by  defendant's  employees  that  he  do 
so.  To  demonstrate  that  the  flash  light 
could  give  out,  and  might  have  given  out, 
a  spark  sufficient  to  cause  the  explosion, 
plaintiff,  in  rebuttal  of  the  evidence  of  de- 
fendant's experts  to  the  contrary,  put  an 
34  L.R.A.(N.S.) 


I  expert  witness  on  the  stand  who  so  testified. 
Asked  to  demonstrate  before  the  jury  how 
the  spark  could  be  produced,  and  to  produce 
it,  he  proceeded  to  unscrew  the  cap  of  the 
flash  light  and  undertook  to  make  a  spark 
by  the  use  of  a  pair  of  plyers.  Under  ob- 
jection the  court  stopped  this  experiment, 
manifestly  for  the  reason  that,  to  be  of  val- 
ue to  the  jury,  a  spark  should  be  produced 
from  the  flash  light  under  conditions  of  use 
like  those  attending  the  explosion.  Argu- 
ment was  indulged  in  before  the  jury  pro 
and  con,  over  the  possibility  of  so  producing 
a  spark,  and  the  flash  light  was  passed  from 
hand  to  hand  and  inspected  by  the  jury. 
While  deliberating  over  their  verdict,  the 
jury  requested  to  have  with  them  in  the 
jury  room  the  flash  light.  The  court  per- 
mitted them  to  do  so.  Special  interrogato- 
ries were  submitted  to  the  jury,  amongst 
them  one  in  answer  to  which  it  declared 
that  the  explosion  was  caused  by  a  spark 
from  the  flash  light,  and  not  from  the 
flame  of  the  oil  stove.  The  general  verdict 
was  for  plaintiff.  Defendant  moved  for  a 
new  trial. 

The  court  denied  the  motion  as  to  all 
grounds  save  one,  and  granted  the  new  trial 
"on  the  sole  ground  that  the  court  erred  in 
sending  into  the  jury  in  their  consultation 
room' the  flash  light."  The  tierms  of  this  or- 
der eliminate  from  consideration  the  ques- 
tion of  the  sufficiency  or  insufficiency  of  the 
evidence  to  support  the  verdict..  Kauffman 
V.  Maier,  94  Cal.  270,  18  L.R.A.  124,  29  Pac. 
481;  Siemsen  v.  Oakland.  S.  L.  &  H.  Elec- 
tric R.  Co.  134  Cal.  496,  66  Pac.  672.  There 
are  left  for  consideration  two  matters: 
First,  was  it  error  calling  for  a  new  trial 
for  the  court  to  have  permitted  the  jury  to 
take  with  them  to  their  room,  and  to  have 
with  them  during  their  deliberations,  the 
flash  light  introduced  in  evidence  by  re- 
-spondent?  Second,  alleged  errors  of  the 
court  arising  in  the  trial  of  the  case. 

The  only  express  provision  of  the  law 
bearing  upon  the  right  of  juries  to  use  ex- 
hibits, or  upon  the  right  of  the  court  to 
permit  juries  to  use  exhibits,  in  their  de- 
liberations is  found  in  §  612  of  the  Code  of 
Civil  Procedure,  and  this  has  to  do  solely 
with  "papers"  which  have  been  introduced 
in  evidence.  One  curious  in  such  matters 
can  learn  from  the  common  law  why  this 
section  of  the  Code  was  adopted,  and  why 
also  it  is  eonflned  to  papers.  The  common- 
law  rule  was  that  jurors  were  allowed  to 
take  with  them  in  their  deliberations  onlv 

• 

such  instruments  as  were  under  seal,  and 
that  they  were  not  permitted  to  take  with 
them  any  unsealed  papers  excepting  by  eon- 
sent  of  the  parties.  The  reason  for  this,  ac- 
cording to  Lord  Hale  and  Lord  Gilbert,  was 
that  jurors  were  supposed  to  be,  and  for  the 
46 
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most  part  were,  unlettered  men.  They  could 
not  read.  A  writing  conveyed  to  them  noth- 
ing. But  in  the  case  of  sealed  instruments, 
as  these  jurors  were  drawn  from  the  vici- 
nage, they  were  quite  apt  to  bo  familiar  with 
the  armorial  bearings  of  their  neighborhood 
great  from  which  the  seals  were  derived. 
An  instrument  under  seal,  therefore,  spoke 
for  itself,  and  the  jurors  were  permitted  to 
take  such  instruments  with  them,  not  for 
the  purpose  of  reading  the  instrument  itself, 
but  rather  for  the  purpose  of  verifying  their 
recollection  of  the  seal,  and  testing  its  gen- 
uineness. The  curious  inquirer  will  also 
find  tliat  it  was  not  uncommon  for  one  who 
had  not  arisen  to  the  dignity  of  possessing 
an  armorial  bearing,  to  set  the  stamp  of  his 
teeth  as  his  seal  upon  the  instrument,  and 
hence  the  old  time  phrase  of  "proving  it  to 
(by)  his  teeth."  But  in  the  case  of  other 
exhibits  not  involving  a  knowledge  of  read- 
ing or  writing,  it  seems  to  have  been  a 
matter  of  discretion  with  the  court  to  allow 
the  jury  to  take  them  into  the  jury  room 
in  aid  of  their  deliberations.  This  rule,  as 
to  papers,  however,  was  in  force  at  a  time 
when  learning  in  letters  was  so  rare,  and 
the  premium  upon  such  learning  so  high, 
that  a  felon  could  save  his  neck  by  proving 
his  ability  to  read  a  verse  of  Scripture. 
It  was  to  save  the  possibility  of  the  ques- 
tion arising  in  this  state  as  in  1812  it  arose 
in  the  state  of  Pennsylvania  (Alexander  v. 
Jameson,  5  Binn.  238),  that  the  section  of 
the  Code  was  adopted.  All  distinction  be- 
tween sealed  and  unsealed  instruments  had 
been  abolished,  and,  as  the  restrictive  rule 
of  the  common  law  upon  the  power  of  the 
court  had  gone  only  to  papers  containing 
printing  or  writing,  it  was  necessary  only 
to  modify  that  rule  as  was  done  by  §  612. 
Therefore  §  612  is  not  to  be  construed  as  a 
limitation  of  the  power  of  the  court  in  the 
matter  of  other  exhibits,  but  as  a  modifica'- 
tion  and  extension  of  the  common-law  rule 
touching  exhibits  containing  writings. 

It  will  be  noted  that  depositions  are  ex- 
cluded by  the  section.  This  is  for  the  very 
obvious  reason  that  depositions  may,  and 
usually  do,  contain  matters  not  admissible 
in  evidence,  which  matters  have  been  elim- 
inated from  the  consideration  of  the  jury. 
To  permit  the  jury  to  take  depositions  with 
them  would  be  to  put  them  in  possession  of 
this  excluded  evidence. 

In  this  lies  the  suggestion  of  the  true 
rule  guiding  the  court  and  governing  the  ju- 
ry in  the  use  of  exhibits.  The  court  may 
permit  the  jury  to  take  with  them  and  use 
in  their  deliberations  any  exhibit  where  the 
circumstance»  call  for  it,  observing  the  prop- 
er precaution  of  instructing  the  jury  in  the 
nature  of  the  use  which  they  shall  make  of 
the  exhibit.  It  is  a  fundamental  rule  that 
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all  evidence  shall  be  taken  in  open  court, 
and  that  each  party  to  a  controversy  shall 
have  knowledge  of,  and  thus  be  enabled 
to  meet  and  answer,  any  evidence  brought 
against  him.  It  is  this  fundamental  rule 
which  is  to  govern  the  use  of  such  exhibits 
by  the  jury.  They  may  use  the  exhibit  ac- 
cording to  its  nature,  to  aid  them  in  weigh- 
ing the  evidence  which  has  been  given,  and 
in  reaching  a  conclusion  upon  a  controvert- 
ed matter. 

They  may  carry  out  experiments  within 
the  lines  of  offered  evidence;  but  if  their 
experiments  shall  invade  new  fields,  and 
tliey  shall  be  influenced  in  their  verdict  by 
discoveries  from  sucii  experiments  which 
will  not  fall  fairly  within  the  scope  and 
purview  of  the  evidence,  then,  manifestly, 
the  jury  has  been  itself  taking  evidence 
without  the  knowledge  of  either  party, — 
evidence  which  it  is  not  possible  for  the 
party  injured  to  meet,  answer,  or  explain. 

Typical  instances  of  the  improper  and 
proper  experimental  use  of  exhibits  by  a 
jury  are  found,  respectively,  in  Wilson  v. 
United  States,  53  C.  C.  A.  652,  116  Fed.  484, 
and  Taylor  v.  Com.  90  Va.  109,  17  S.  E. 
812.  In  the  first  of  these  cases  the  indict- 
ment charged  the  defendant  with  smuggling 
opium  "prepared  for  smoking  purposes.''  A 
sealed  can  had  been  introduced  in  evidence 
by  the  prosecution,  and  asserted  to  contain 
a  sample  of  the  smuggled  opium.  No  testi- 
mony was  given  tending  to  show  that  the 
can  contained  opium  prepared  for  smoking 
purposes,  and  yet  it  was  conceded  that  it 
was  essential  to  a  conviction  (since  the  of- 
fense was  so  laid )  to  show  not  only  that  the 
can  contained  opium,  and  that  it  was  smug- 
gled opium,  but  also  that  it  was  opium 
"prepared  for  smoking  purposes."  In  this 
condition  of  the  evidence,  the  court  instruct- 
ed the  jury  that  it  might  take  the  can  to 
the  jury  room,  open  it,  and  extract  some  of 
the  contents ;  that  they  would  not  be  permit- 
ted to  make  a  chemical  examination  of  the 
contents;  but  that  they  could  in  the  jury 
room  test  the  extracted  samples,  and  learn 
to  their  satisfaction  whether  or  not  it  would 
burn,  and  use  the  information  so  obtained 
in  determining  whether  the  can  contained 
"opium  prepared  for  smoking  purposes,'* 
The  circuit  court  of  appeals,  in  holding  this 
instruction  to  be  erroneous,  said:  "Surely, 
if  the  attorney  for  the  government,  as  was 
his  duty,  had  offered  evidence  going  to  show 
that  the  can  in  question  contained  opium 
for  smoking  purposes,  the  defendants  would 
have  been  legally  and  justly  entitled  to  have 
proved,  if  they  could,  that  it  contained  no 
such  thing;  in  which  latter  event  there  must 
have  been  a  verdict  of  not  guilty,  for  there 
was  nothing  else  offered  tending  to  show 
that   there    was    any   opium   prepared   for 
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amoking  purposes  in  the  case.  Yet  the  jury 
was  left  to  determine,  that  essential  fact 
for  themselves  by  experiment,  and  in  the 
absence  of  the  defendants,  who  were  thus 
wholly  deprived  of  the  opportunity  to  con- 
test the  correctness  of  the  jury's  experi- 
ments, and  of  the  possibility  of  giving  any 
evidence  upon  one  of  the  essential  facts 
involved  in  the  prosecution."  Taylor  v. 
Com.  was  a  case  of  murder.  It  was  the  as- 
sassination from  ambush  at  midday  of  six 
or  seven  innocent  and  unsuspecting  people. 
By  the  supreme  court  of  Virginia  it  is 
described  as  an  "inhuman  and  wholesale 
massacre  of  innocent  and  unsuspecting  men, 
^fomen,  and  children  traveling  peacefully 
upon  the  public  highway."  In  the  ambus- 
cade of  the  assassins  were  found  certain 
cartridge  shells  which  had  been  discharged 
from  a  46-75  Winchester  rifle.  Defendant 
was  charged  with  this  murder.  It  was 
shown  by  the  prosecution  that  he  carried  a 
rifle  of  this  description  and  caliber.  The 
defendant  introduced  his  rifle  in  evidence, 
and  with  it  four  empty  shells  which  he 
proved  were  fired  from  his  rifle.  It  was 
contended  that  the  marks  of  the  firing  pin 
upon  the  cartridge  shells  found  in  the  am- 
buscade were  so  different  from  the  marks 
of  the  firing  pin  upon  the  shells  introduced 
by  the  defendant  in  evidence,  as  to  establish 
to  a  certainty  that  the  shells  found  in  the 
ambuscade  were  not  fired  from  defendant's 
rifle.  During  the  trial  the  rifle  admitted  in 
evidence  was  inspected  by  the  jury,  but  was 
not  taken  to  pieces.  After  retiring  to  de- 
liberate the  jury  asked  if  the  gun  could  be 
sent  to  them.  This  was  done  without  ob- 
jp,ction  from  either  side.  After  verdict  of 
guilty  defendant  moved  in  arrest  of  judg- 
ment, contending  that  he  jury  had  improp- 
erly taken  the  gun  to  pieces  and  examined 
the  plunger  or  firing  pin.  It  was  shown  in 
support  of  the  motion  that  the  jury  had  act- 
ually done  this  thing,  and  that,  from  their 
examination,  had  concluded  that  the  plung- 
er or  firing  pin  had  been  tampered  with. 
The  supreme  court  of  Virginia  very  properly 
upheld  the  verdict,  the  conduct,  and  the  ex- 
periment of  the  jury.  The  purpose  of  the  in- 
troduction of  the  gun  in  evidence  was  to 
show  that  its  firing  pin  did  not  strike  the 
cartridge  in  a  particular  way.  The  gun  was 
offered  by  the  defendant  to  establish  his 
contention  in  this  regard.  A  Inore  acute 
prosecuting  attorney  might  have  caused  the 
examination  to  have  been  made  in  open 
court,  and  thus  have  demonstrated  the 
trick  and  fraud;  but  his  failure  to  do  so 
afforded  no  ground  for  overthrowing  the 
verdict  of  an  intelligent  and  scrutinizing 
jury,  which,  making  its  own  examination 
of  the  evidence  admitted  to  prove  or  dis- 
prove the  very  fact,  discovered  that  the 
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plunger  "had  been  recently  tampered  with, 
and  fixed  for  the  occasion  of  the  trial." 
These  cases,  we  have  said,  are  typical.  In 
the  one  the  jury  was  permitted  to  make 
an  experiment  without  knowledge  to  the 
parties  of  the  method  or  process  which  was 
employed.  It  was  an  experiment  addressed 
to  evidence  necessary  to  the  prosecution's 
case,  which  should  have  been  offered  in 
court.  To  permit  the  jury  to  gather  this 
evidence  without  the  presence  of  the  defend- 
ant, and  without  the  possibility  of  knowl- 
edge upon  his  part  as  to  the  method  by 
which  their  conclusion  was  reached,  and 
without  the  possibility  of  contesting  the 
correctness  of  their  experiment,  was,  as  the 
court  justly  held,  the  equivalent  of  the 
taking  by  the  jury  of  evidence  out  of  court, 
and  a  deprivation  of  the  constitutional 
right  of  the  defendant  to  be  present  at  the 
taking  of  all  evidence  in  his  case.  Upon 
the  other  hand,  in  the  Virginia  case  the 
jury  was  not  experimenting  along  lines 
without  the  evidence.  It  merely  subjected 
an  exhibit  to  a  more  critical  examination 
than  had  been  made  of  it  in  court,  and  by 
such  examination  reached  a  conclusion  upon 
a  contested  fact  by  a  more  careful  scrutiny 
of  an  exhibit  introduced  for  the  very  pur- 
pose of  affording  evidence  of  the  fact. 

In  this  state  it  was  held  in  People  v. 
Conkling,  111  Cal.  616,  44  Pac.  314,'  that  it 
was  error  demanding  a  new  trial,  when  cer- 
tain of  the  jurors,  to  satisfy  themselves  at 
what  distance  a  rifle  discharged  would 
powder-mark  cloth,  procured  a  rifle  out  of 
the  court  room  and  experimented  with  it. 
Here  was  a  clear  case  of  the  jury's  obtain- 
ing evidence  by  unauthorized  experiments 
made  without  the  presence  and  knowledge 
of  the  defendant.  But,  on  the  other  hand, 
in  People  v.  Mahoney,  77  Cal.  630,  20  Pac. 
73,  clothing  worn  by  the  deceased  at  the 
time  of  the  homicide  was,  upon  the  jury's 
request,  sent  to  the  jury  room,  and  in  Re 
Thomas,  166  Gal.  488,  101  Pac.  798,  it 
was  held  that  a  memorandum  book  ad- 
mitted in  evidence  was  properly  allowed  in 
the  jury  room  in  aid  of  the  jury's  delibera- 
tions. 

In  most  of  th^  cases,  because  of  the  very 
nature  of  the  exhibit,  and  of  all  the  pos- 
sible uses  to  which  it  may  be  put  in  the 
jury  room,  there  is  no  occasion  for  the 
court  to  admonish  the  jury,  or  to  caution 
and  limit  it  as  to  the  nature  of  the  use  or 
experiment  which  shall  be  made.  But 
where,  from  its  nature,  it  may  be  sus- 
ceptible to  improper  use,  as  in  the  case  of 
the  can  of  opium,  it  is  the  duty  of  the 
court,  by  instruction  to  the  jury,  to  limit 
and  restrict  that  use. 

Coming  to  the  case  at  bar,  it  is  certain 
that  the  trial  judge  conceived  that  he  had 
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fallen  into  error  in  allowing  the  jury  to 
take  with  them,  and  to  experiment  with,  an 
exhibit  which  they  might  subject  to  an  im- 
proper use,  without  limiting  the  scope  of 
their  experiments  by  proper  instruction.  It 
will  be  remembered  that  the  court  checked 
one  experiment  in  the  court  room  during 
its  progress,  and  it  is  probable  that  the 
judge  thought  that,  by  delivering  the  ex- 
hibit to  the  jury,  he  had  prepared  the  way 
for  them  to  perform  the  very  experiment 
which  he  had  forbidden. 

Since  a  jury  is  not  allowed  to  impeach 
its  verdict  by  showing  what  improper  meth- 
ods it  employed  to  reach  it,  the  need  of 
such  cautionary  instructions  in  a  proper 
case  becomes  imperative,  and  we  would  by 
no  means  disturb  the  ruling  of  a  trial  court 
granting  a  new  trial,  if  it  appeared  that 
injury  resulted  from  its  failure  to  give  such 
instructions. 

But  if,  on  the  other  hand,  it  could  not 
have  resulted  in  Injujry  to  the  defendant, 
even  if  the  jury  did  perform  an  improper 
experiment,  and  from  it  reached  its  con- 
clusion that  the  explosion  of  gas  was  caused 
by  a  spark  from  the  flash  light,  then  clear- 
ly no  new  trial  should  be  granted  for  an 
error  which  could  not  have  resulted  in  in- 
jury.    To  this  consideration  we  now  come. 

The  special  verdict  that  the  explosion 
was  caused  by  a  spark  from  the  flash  light 
was  not  material  to  the  case,  and  defend- 
ant's position  would  not  have  been  bettered 
if  the  jury  had  found  that  the  cause  of  the 
explosion  was  not  the  spark  from  the  flash 
light,  but  the  fire  from  Cressaty's  stove.  It 
is  to  be  remembered  that  this  is  not  Cres- 
saty's  action  to  recover,  which  might  be 
defeated  by  proof  of  his  own  contributory 
negligence.  It  is  the  action  of  bis  land- 
lord, and,  unless  it  can  be  said  that  the 
landlord  was  responsible  for  the  negligent 
act  of  the  tenant,  so  as  to  defeat  the  land- 
lord's recovery,  the  statement  just  made  is 
unanswerable. 

Upon  this  proposition  something  of  what 
was  said  by  this  court  in  Merrill  v.  Los 
Angeles  Gas  &  Electric  Co.  158  Cal.  490, 
31  L.R.A.(N.S.)  559,  139  Am.  St.  Rep.  134, 
111  Pac.  534,  is  applicable.  We  are  not 
cited  to  any  authority  supporting  respond- 
ent's position  that  a  landlord  would  be  re- 
sponsible for  the  tenant's  negligence,  and, 
indeed,  the  rule  is  directly  to  the  contrary. 
"Deplorable,  indeed,  would  be  the  situation 
of  landlords  if  they  were  liable  to  be  har- 
assed with  actions  for  the  culpable  ne<Tlect 
of  their  tenants."  Cheetham  v.  Hampson,  4 
T.  R.  319,  2  Revised  Rep.  397.  See  also  Kalis 
▼.  Shattuck,  69  Cal.  594,  58  Am.  Rep.  568, 
11  Pao.  346;  White  v.  Montgomery,  58  Ga. 
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204;  Batterman  v.  Finn,  32  How.  Pr.  602. 
Since  the  landlord  ,is  not  responsible  for 
the  negligence  of  the  tenant,  proof  of  that 
negligence  could  not  be  used  to  defeat  his 
recovery  for  injuries  to  his  property,  and 
thus,  if  it  were  established  that  the  negli- 
gence of  the  gas  company,  running  concur- 
rently with  the  negligence  of  the  tenant, 
united  to  produce  the  injury  to  the  prop- 
erty, the  landlord  would  have  his  recourse 
against  both  or  either,  for  the  reasons  given 
in  Merrill  v.  Los  Angeles  Gas  &,  Electric  Co. 
supra.  Therefore,  in  this  case,  the  finding 
that  the  spark  from  the  flash  light  caused 
the  explosion,  even  if  erroneous,  or  if  er- 
roneously arrived  at,  could  not  have  worked 
injury  to  the  defendant. 

It  is  next  urged  that  the  court  erred  "in 
taking  the  jury  during  their  deliberations, 
and  without  the  consent  of  the  defendant  or 
its  attorneys,  past  the  building  which  was 
damaged,  and  thereby  afltording  said  jury 
an  opportunity  of  viewing  said  premises.** 
The  evidence  upon  this  point  discloses 
merely  that  the  sheriff  in  charge  of  the  jury, 
conducting  the  members  to  lunch,  led  them 
by  an  ordinary,  natural,  and  convenient 
route,  which  happened  to  pass  plaintifl''s 
building.  This  was  the  only  way  in  which 
the  court  "took  the  jury."  The  jury  was 
not  conducted  past  the  building  for  the  pur- 
pose of  inspection.  It  does  not  even  appear 
that  they  knew  they  were  passing  the  build- 
ing, much  less  that  their  attention  was  di- 
rected to  it.  The  building  itself  had  been 
repaired  at  the  time,  and  the  circumstanct? 
was  of  so  trifling  a  character  that,  even  if 
the  case  had  been  criminal,  it  would  hot  be 
a  ground  for  disturbing  the  verdict.  Thus 
Wharton  lays  it  down  that  a  mere  casual 
visit  of  the  jury  to  the  scene  of  the  rea 
gestce,  as  where  the  jury,  when  taking  exer- 
cise under  the  custody  of  an  officer,  walked 
by  such  scene,  is  no  ground  for  setting 
aside  the  verdict.  Wharton,  Crim.  PI.  A 
Pr.  0th  ed.  §  834.  The  proposition  is  fully 
supported  by  authority,  and,  certainly,  the 
rule  would  be  no  more  rigid  in  a  civil  case 
than  in  a  criminal. 

The  measure  of  damages  touching  loss  of 
rents  was  accurately  given  to  the  jury. 
Linforth  v.  San  Francisco  Gas  &  Electric 
Co.  166  Cal.  62,  103  Pac.  320,  19  A.  &  E. 
Ann.   Cas.    1230. 

It  was  in  evidence  that  it  would  take 
from  sixty  to  seventy-five  days  to  restore  the 
building  to  its  condition  before  the  explo- 
sion. It  was  shown  that  the  rental  value 
of  the  destroyed  building  amounted  to  $700 
a  month.  The  jury's  award  for  loss  of  rents 
was  $1,264.76,  and  it  was  within  the  evi- 
dence. 
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Mr.  Rebman  qualified  as  an  expert  of 
twenty-two  years'  experience  as  a  contractor 
and  builder.  He  testified  that  he  "knew 
the  building  known  as  Nos.  314-116-118 
West  Second  street,  prior  to  February  13, 
1007,  and  had  examined  the  building  after 
the  explosion."  His  testimony  as  to  the 
cost  of  repairing  the  building  and  the  length 
of  time  it  would  take  to  restore  it,  it  is 
said,  was  inadmissble,  in  that  it  was  not 
shown  that  he  had  suflicient  knowledge  of 
the  character  of  the  building  before  the  ex- 
plosion. He  did,  however,  testify  that  he 
knew  the  building  before  the  explosion  and 
examined  it  afterward.  Here  was  suflicient 
upon  which  to  predicate  his  expert  testi- 
mony, and,  if  defendant  desired  more  elabo- 
rate information  as  to  the  extent  of  his 
knowledge,-  he  should  have  been  examined 
to  that  end. 

The  court  instructed  that  the  plaintiff 
was  entitled  to  recover  such  an  amount  as 
the  jury  might  find  that  "he  really  lost  in 
rents  by  reason  of  the  premises  being  de- 
stroyed by  the  explosion,  during  such  time 
as  it  would  take  with  reasonable  diligence 
to  repair  such  building."  It  is  urged  that, 
as  the  building  was  originally  two  stories 
in  height,  and  that  the  plaintifi"  had  re- 
built it  to  but  one  story  in  height,  and,  "as 
plaintiff  never  intended  to  restore  the  sec- 
ond story,"  it  was  error  for  the  court  to 
allow  the  plaintiff  to  recover  as  damages 
the  rent  lost  during  such  time  as  it  would 
take  witii  reasonable  diligence  to  restore  it. 
We  think  respondent  herein  misconstrues 
the  true  meaning  of  the  rule  of  damages. 
Plaintiff  is  not  entitled  to  recover  only  in 
the  event  that  he  proposes  to  restore  the 
building  to  its  former  condition.  He  had 
a  two-story  building  with  a  certain  rental 
value  until  it  was  injured  through  the  neg- 
ligence of  the  defendant,  and  he  was  en- 
titled to  recover  his  loss  of  rents  occasioned 
by  that  negligence,  up  to  the  time  when  he 
could  with  diligence  have  restored  the  build- 
ing, whether  in  fact  he  ever  restored  it  or 
not. 

This  answers  all  of  the  grounds  urged  by 
respondent  in  support  of  the  court's  order 
granting  a  new  trial. 

None  of  them,  as  we  have  undertaken  to 
show,  is  tenable,  and  for  the  reasons  given 
the  order  granting  a  new  trial  is  reversed. 

We  concur:  liorlgan,  J.;  MelTln,  J. 

Petition    for    rehearing    denied    May    5, 
1911. 
34  L.R.A.(N.S.) 
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NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Appt., 
v. 

CHARLES  B.  LE  DEAU,  Respt. 

(19  Idaho,  711,  115  Pac.  502.) 

Carrier  —  passenger's  Injury  by  bonU 
der  —  liabllty. 

1.  L.,  while  riding  on  a  railway  train, 
was  struck  by  a  rock  or  boulder  which 
rolled  from  the  mountain  side,  and  received 
an  injury  for  which  he  sought  to  recover 
damages  from  the  railroad  company;  the 
evidence  failed  to  show  the  cause  which 
set  the  rock  in  motion,  or  the  place  from 
which  it  started,  but  did  satisfactorily  show 
that  the  stone  did  not  come  from  the  face 
of  the  cut  through  which  the  train  was 
running,  or  from  the  company's  right  of 
way,  and  the  evidence  failed  to  show  any 
negligence,  on  the  part  of  the  company. 
Held,  that  the  railroad  company  was  not  li- 
able for  damages  sustained  on  account  of 
the  injury  thus  received. 

Same   «•  presumption    from   Injury   — 
burden  of  proof. 

2.  Where  an  accident  occurs  and  an  in- 
jury is  received  by  a  passenger  on  a  railway 
train,  and  the  evidence  clearly  discloses 
that  the  injury  was  not  caused  by  any  de- 
fect in  the  machinery  or  appliances  used  by 
the  company  in  the  operation  of  its  road, 
or  by  any  defect  in  the  construction  of  the 
road,  and  was  not  caused  by  any  act  of  the 
employees  of  the  company,  or  of  any  person 
in  charge  of  the  train,  there  is  no  presump- 
tion of  negligence  on  the  part  of  the  railway 
company,  and  it  is  incumbent  on  the  party 
seeking  relief  to  prove  negligence. 

Same  «•  liability  of  carrier. 

3.  A  railroad  company  will  not  be  held 
liable  for  an  injury  inflicted  on  a  passenger 
by  reason  of  a  stone  rolling  down  the  moun- 

* 
Hradnotes  by  Ailshie,  P.  J. 

Note— As  to  presumption  of  negligence 
from  injury  to  passenger,  see  notes  to  Mc- 
Ginn V.  New  Orleans  R.  &  Light  Co.  13 
L.R.A.(N.S.)  601,  and  Brown  v.  Union  P.  R. 
Co.  29  L.R.A.(N.S.)  808,  and  later  case, 
Boucher  v.  Boston  &  M.  R.  Co.  post,  728. 

'J  he  relation  of  the  doctrine  of  res  ipsa 
loquitur  to  the  burden  of  proof  is  discussed 
in  the  note  to  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Hadley,  16  L.R.A.(N.S.)  527. 

Attention  is  also  called  to  the  distinction 
discussed  in  the  notes  to  Fitzgerald  v. 
Southern  R.  Co.  6  L.R.A.(N.S.)  337,  and 
Byers  v.  Carnegie  Steel  Co.  16  L.R.A.(N.S.) 
214,  between  tlie  rule  res  ipsa  loquitur  and 
the  rule  that  negligence  may  be  established 
by  circumstantial  evidence.  Although  those 
notes  are  confined  to  cases  involving  the 
relation  of  master  and  servant,  the  dis- 
tinction there  discussed  may  be  relevant  in 
other  classes  of  cases. 
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tain  side  and  striking  the  passenger,  unlesi! 
it  is  shown  that  the  company  had  either 
actual  notice  of  the  danger,  or  that  the 
place  or  immediate  locality  from  which  the 
rock  fell  was  so  obviously  dangerous  as  to 
impute  notice  of  the  danger  to  the  railroad 
company,  and  charge  it  with  negligence  in 
failing  to  take  reasonable  precautions  to 
prevent  an  injury  from  such  cause. 

(April  20,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Kootenai 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Cannon,  George  M. 
Ferris,  Charles  E.  Swan,  Thomas  A.  £. 
lially,  and  R.  li.  Black,  for  appellant: 

There  is  no  presumption  of  negligence  in 
a  case  of  this  kind,  and  the  burden  was  on 
the  respondent  to  show  that  the  rock  in- 
jured him  by  reason  of  the  appellant's  neg- 
ligence. 

Pennsylvania  R.  Co.  y.  MacKinney,  124 
Pa.  462,  2  L.R.A.  820,  10  Am.  St.  Rep. 
601,  17  Atl.  14;  Spencer  y.  Chicago,  M. 
St.  P.  R.  Co.  105  Wis.  311,  81  N.  W.  407; 
Fleming  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
158  Pa.  130,  22  L.R.A.  351,  38  Am.  St. 
Rep.  835,  27  Atl.  858;  Wadsworth  y.  Bos- 
ton Elev.  R.  Co.  182  Mass.  672,  66  N.  E. 
421;  Ginn  v.  Pennsylvania  R.  Co.  220  Pa. 
552,  60  Atl.  992;  Rhea  v.  Minneapolis  Street 
R.  Co.  Ill  Minn.  271,  126  N.  W.  823; 
Tliomas  v.  Philadelphia  &  R.  R.  Co.  148 
Pa.  180,  16  L.R.A.  416,  23  Atl.  989. 

Messrs.  McFarland  &  McFarland  for 
respondent. 

Atlshte,  P.  J.,  delivered  the  opinion  of 
the  court: 

Respondent  obtained  a  judgment  against 
defendant  for  $1,287.75  damages,  alleged 
to  have  been  sustained  by  reason  of  person- 
al injuries  received  by  respondent  while 
riding  on  appellant's  railway  train.  The 
respondent  took  passage  on  appellant's 
train  at  Houston  Station,  Montana,  for 
a  trip  to  C(Bur  d'Alene  City,  and,  while 
traveling  between  Taft  and  St.  Regis  sta- 
tions, a  rock  or  boulder  rolled  down  the 
mountain  side,  passed  through  the  car  win- 
dow, and  struck  respondent  on  the  shoulder, 
inflicting  a  serious  blow. 

It  appears  that  the  railroad  track  runs 
around  a  precipitous,  rocky  mountain  side, 
and  that  at  the  place  where  the  accident 
occurred  the  track  passes  through  a  cut  in 
the  point  of  a  spur  of  the  mountain,  and 
that  this  cut  is  about  20  feet  deep.  From 
the  top  of  the  open  cut,  the  mountaiK  dlopes  | 
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back  and  is  rather  rugged  and  precipitous, 
and  is  covered  with  loose  rock  and  boulders. 
No  one  saw  the  rock  start,  and  no  one 
pretends  to  testify  as  to  the  cause  which 
started  it,  or  the  place  from  which  it  fell. 
The  respondent  testifies  that  when  he  first 
saw  it,  it  was  in  the  air,  some  10  or  20  feet 
from  him,  and  apparently  had  come  from 
high  up  on  the  mountain;  that  it  was  com- 
ing with  great  force.  Another  witness,  who 
at  the  time  sat  on.  the  seat  beside  respond- 
ent, saw  the  rock  at  about  the  same  time, 
when  it  was  in  the  air,  falling  toward  re- 
spondent. It  broke  through  the  top  of  the 
car  window,  and  struck  respondent  on  the 
shoulder,  and  rolled  off  onto  the  floor.  The 
evidence  varies  as  to  the  size  of  the  stone; 
but  it  was  somewhere  from  3  to  20  pounds 
in  weight.  Some  evidence  was  introduced 
to  show  that  the  company  had  notice  that 
rocks  frequently  rolled  down  this  mountain 
side  and  lodged  on  the  track,  and  that  it 
had  been  necessary  at  times  to  stop  the 
train  and  have  them  rolled  off  before  pass- 
ing. Tliis  is  the  substance  of  all  the  evi- 
dence given  in  the  case. 

The  appellant  contends  that  the  evidence 
is  not  sufficient  to  charge  the  railroad 
company  with  negligence,  and  it  is  there- 
fore not  sufficient  to  support  the  verdict 
and  judgment.  The  only  question  for  con- 
sideration is  that  of  negligence.  It  is  clear 
from  this  evidence  that  the  rock  did  not 
fall  from  the  side  of  the  cut.  It  was  evi- 
dently not  an  overhanging  or  loose  rock  left 
on  the  face  of  the  cut  through  which  the 
track  was  laid.  The  respondent  seems  to 
think  that  the  rock  came  from  high  up  on 
the  mountain  side,  and  that  theory  is 
borne  out  by  the  testimony  of  the  other 
witnesses,  as  well  as  by  the  surrounding 
circumstances,  and  the  actual  falling  of  the 
stone,  and  its  striking  the  car  at  the  height 
and  place  where  it  did  strike.  It  must  have 
come  from  a  considerable  distance,  in  or- 
der to  have  gained  a  sufficient  momentum 
to  drive  it  from  the  place  where  it  last 
struck  the  ground  above  the  face  of  the 
cut,  and  carry  it  through  the  car  window 
in  the  direction  in  which  it  was  passing 
when  it  struck  respondent. 

It  is  clear,  therefore,  that  the  accident 
did  not  occur  by  reason  of  anything  which 
the  appellant  or  its  agents  or  employees 
did,  nor  did  it  occur  through  any  defect 
in  the  appliances  which  appellant  was  us- 
ing, or  the  instrumentalities  it  was  em- 
ploying as  a  common  carrier.  The  only 
theory  on  which  appellant  could  be  held 
for  the  results  of  this  accident  would  be* 
that  it  owed  to  respondent,  and  to  all 
of  its  passengers,  an  active  duty  to  em- 
ploy such  means  as  were  necessary  and  suf- 
ficient  to   either   clear   the   mountain   side 
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of  loose  and  overhanging  rock  and  stone, 
or  else  to  construct  along  its  right  of  way 
such  retaining  walls  or  harriers  as  would 
he  likely  to  prevent  rock  and  stone  from 
rolling  down  the  mountain  side  onto  its 
track.  To  require  such  an  active  duty  on 
the  part  of  a  railroad  company  operating 
in  this  intermountain  region,  where  roads 
are  necessarily  huilt  through  canyons  and 
around  mountain  sides,  where  the  bluffs 
and  hills  rise  precipitously  for  hundreds 
and  sometimes  thousands  of  feet  above, 
would  be  imposing  upon  the  company  a 
duty  that  would  be  burdensome,  and  might 
sometimes  prove  prohibitive  to  transpor- 
tation companies.  The  mere  suggestion  of 
building  retaining  walls  along  railroad 
rights  of  way  through  some  of  the  canyons 
and  ravines  in  this  mountainous  country 
demonstrates  its  futility.  No  company 
could  support  such  an  expense. 

On  the  other  hand,  we  have  no  doubt 
but  that  the  railroad  company  is  under  an 
active  duty  and  obligation  to  its  passengers 
to  take  such  reasonable  precaution  as  is 
necessary  to  remove  or  prevent  obvious  dan- 
gers, whether  they  be  on  its  right  of  way 
or  beyond  its  right  of  way.  Filbin  v.  Chesa- 
peake, 0.  &  S.  W.  R.  Co.  91  Ky.  444,  16 
S.  W.  02;  note  to  Barnowski  v.  Helson, 
15  L.R.A.  33.  But  what  might  be  termed 
an  apparent  and  obvious  danger  along  a  rail- 
road track  in  some  sections  of  the  United 
States,  especially  in  less  mountainous  and 
rugged  sections,  would  clearly  not  be  con- 
sidered an  obvious  danger  along  a  line  of 
road  through  the  mountains,  canyons,  and 
gorges  of  this  country,  and  particularly  in 
Northern  Idaho. 

It  should  be  remembered  that  in  this  case 
the  respondent  did  not  attempt  to  prove  that 
the  appellant's  right  of  way,  or  the  moun- 
tain side  at  the  particular  place  where  this 
accident  occurred,  was  unusually  danger- 
ous, or  presented  obvious  and  patent  dan- 
gers, to  the  traveling  public,  against  which 
tlie  appellant  ought  to  have  taken  special 
precaution,  or  have  made  specific  effort  to 
remove. 

Our  attention  has  been  called  to  a  few  au- 
thorities which  deal  with  the  principle  in- 
volved in  this  case.  Fleming  v.  Pittsburgh, 
C.  C.  t  St.  L.  R.  Co.  168  Pa.  130,  22  L.R.A. 
351,  38  Am.  St.  Rep.  835,  27  Atl.  858,  was 
an  action  to  recover  damages  for  the  death 
of  the  plaintiff's  daughter,  caused  by  a  rock 
rolling  down  the  mountain  side  and  passing 
through  the  car  window  and  striking  the 
girl,  resulting  in  her  death.  In  the  course 
of  the  opinion  the  court  said:  "In  the 
present  case,  it  is  not  shown  that  the  acci* 
dent  was  in  consequence  of  a  defect  in  any 
of  the  appliances  or  machinery  used,  or  of 
the  negligence  of  appellant's  employees  in 
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their  eoifduct  of  the  train.  It  was  the  re- 
sult of  a  rock  becoming  detached,  and  fall- 
ing upon  the  train,  while  passing  a  point 
where  the  hill  descends  precipitously  to 
the  track.  From  it,  at  the  place  of  the 
accident,  to  the  top  of  the  hill,  is  a  dis- 
tance of  456  feet.  The  cut  for  the  rail- 
road extends  upward  33  feet,  and  above 
it  is  the  natural  hill.  '  The  rock  which 
fell  started  at  about  100  feet  from  the  top 
of  the  hill,  bounded  down  some  40  feet, 
struck,  again  bounded  20  or  30  feet,  mak- 
ing four  bounds  before  it  struck  the  train 
and  caused  the  death  of  appellee's  daughter. 
It  is  clear  that  the  fall  of  the  rock  was  in 
no  way  connected  with  the  appliances  or 
machinery  used  in  the  operation  of  the 
road,  or  the  acts  of  the  employees  in  the 
conduct  of  the  train,  or  in  the  construc- 
tion of  the  road,  and  therefore  there  is  no 
presumption  of  negligence  on  the  part  of 
appellants." 

In  the  case  of  Thomas  v.  Pennsylvania 
&  R.  R.  Co.  148  Pa.  180,  15  L.R.A.  416, 
23  Atl.  989,  the  plaintiff,  while  sitting  in 
defendant's  car,  received  a  violent  blow 
on  his  left  arm,  causing  a  fracture  of  the 
bone.  The  blow  was  inflicted  by  a  hard 
substance  hurled  from  some  place  outside 
and  beyond  the  car.  No  one  knew  what 
the  object  or  substance  was  that  had  in- 
flicted the  injury,  nor  was  anyone  able  to 
tell  from  whence  it  had  come,  or  the  cause 
which  had  driven  it  in  the  direction  of  the 
car.  The  trial  court  took  the  case  from 
the  jury  and  ordered  a  nonsuit.  On  appeal, 
the  court,  speaking  through  Pax  son,  Chief 
Justice,  said:  "The  rule  appears  to  be 
that  where  a  passenger  is  injured,  either 
by  anything  done  or  omitted  by  the  car- 
rier, its  employees,  or  anything  connected 
with  the  appliances  of  transportation,  the 
burden  of  proof  is  upon  the  carrier  to  show 
that  such  injury  was  in  no  way  the  result 
of  its  negligence..  But,  to  throw  this  bur- 
den upon  the  carrier,  it  must  first  be  shown 
that  the  injury  complained  oi  resulted 
from  the  breaking  of  machinery,  collision, 
derailment  of  cars,  or  something  improper 
or  unsafe  in  the  conduct  of  the  business, 
or  in  the  appliances  of  transportation.  In 
Pennsylvania  R.  Co.  v.  MacKinncy,  124 
Pa.  462,  2  L.R.A.  820,  10  Am.  St.  Rep. 
601,  17  Atl.  14,  there  was  evidence  from 
which  a  jury  might  infer  that  the  injury 
was  the  result  of  some  negligence  on  the 
part  of  one  or  more  of  the  employees  of 
the  company,  and  which  excluded,  to  some 
extent,  the  inference  that  it  could  have  oc- 
curred at  the  hand  of  a  stranger,  or  some- 
one not  connected  with  the  company.  .  .  . 
There  was  nothing  in  the  evidence  to  con- 
nect the  accident  with  any  defect  in  the 
cars   or   machinery,   the   movement  of  the 
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train,  or  in  any  of  the  appliances  of  trans- 
portation. There  was  nothing,  therefore,  to 
submit  to  a  jury.  It  would  be  as  reason- 
able to  hold  that  a  bullet  fired  into  the 
car  from  without,  by  means  of  which  a 
passenger  is  killed,  is  evidence  of  negligence 
on  the  part  of  the  company." 

The  opinion  in  the  foregoing  case  was 
approved  and  followed  in  Ginn  v.  Pennsyl- 
vania R.  Co.  220  Pa.  552,  60  Atl.  092.  The 
latter  was  a  case  where  a  passenger,  while 
sitting  at  a  window  in  the  company's  car, 
was  struck  by  a  missile  hurled  from  some 
unknown  source.  The  court  distinguished 
the  Ginn  Case  from  the  Thomas  Case,  hold- 
ing that  in  the  later  case  the  injured  party 
had  presented  sufficient  evidence  to  pre- 
clude the  probability  that  the  object  which 
struck  him  came  from  beyond  the  company's 
track  or  right  of  way,  and  tuat  the  evidence 
rather  raised  the  presumption  that  it  must 
have  come  from  some  place  on  the  com- 
pany's track  or  right  of  way.  See  also 
Spencer  v.  Chicago,  M.  &  St.  P.  R.  Co.  105 
Wis.  311,  81  N,  W.  407;  Filbin  v.  Chesa- 
peake, 0.  &  6.  W.  R.  Co.  91  Ky.  444,  16 
S.   W.   92. 

The  judgment  must  be  reversed,  and  it 
is  so  ordered,  and  a  new  trial  is  granted. 
Costs   awarded   in   favor   of   appellant. 

Sullivan,  J.,  concurs. 


NEW   HAMPSHIRE   SUPREME 
COURT. 

MARCELINE  BOUCHER 

V. 

BOSTON  &  MAINE  RAILROAD  COMPA- 
NY. 

(—  N.  H.  — ,  79  Atl.  993.) 

Carrier  —  fall  of  car  'window  —  evi- 
dence of   negligence. 

The  mere  fall,  shortly  after  the  car  has 
begun  to  move,  of  a  car  window,  not  shown 
to  have  been  opened  by  railroad  employees, 
to  the  injury  of  a  passenger,  is  not,  in  the 
absence  of  any  evidence  of  defect  in  the 
window  sash  or  fastening  device,  evidence 
of  negligence  on  the  part  of  the  carrier, 
sufficient  to  charge  it  with  liability  for  the 
injury, 

(April  4.  1911.) 

TRANSFER  by  the  Superior  Court  for 
Belknap  County  for  the  opinion  of  the 
Supreme  Court  upon  exceptions  by  defend- 

Xote.— As  to  presumption  of  negligence 
from  injury  to  passenger,  see  Northern  P. 
R.  Co.  v.  Le  Deau,  ante,  725,  and  footnote 
thereto. 
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ant  to  the  denial  of  its  motion  for  nonsuit 
and  the  direction  of  a  verdict  in  its  favor 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Excep- 
tions sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Stephen  S.  Jewett,  for  defendant: 

Merely  because  the  window  fell  raises  no 
presumption  of  negligence  on  the  part  of 
the  defendant. 

Dame  v.  Laconia  Car  Co.  Works,  71  N. 
H.  408,  52  Atl.  864 ;  Bond  v.  Smith,  113  N. 
Y.  385,  21  N.  E.  128;  Kendall  v.  Boston, 
118  Mass.  234,  19  Am., Rep.  446;  Wads- 
worth  V.  Boston  Elev.  R.  Co.  182  Mass. 
573,  66  N.  £.  421;  Faulkner  ▼.  Boston  & 
M.  R.  Co.  187  Mass.  254,  72  N.  E.  976; 
Tbomas  ▼.  Boston  Elev.  R.  Co.  193  Mass. 
438,  79  N.  E.  749. 

Mr.  Napoleon  J.  Dyer,  for  plaintiff: 

The  concurrent  act  of  some  previous  oc- 
cupant of  the  seat  was  necessary  to  pro- 
duce the  injury,  but  it  was  obviously  a 
question  for  the  jury  whether  that  act, 
negligent  or  not,  was  not  so  natural  and 
probable  that  the  defendant  ought  to  have 
anticipated  it  as  likely  to  occur.  Concur- 
ring negligence  of  a  third  person  does  not 
bar  the  plaintifit. 

Matthews  y.  Gough,  70  N.  H.  600,  49 
Atl.  637;  Wallace  v.  Boston  &  M.  R.  Co. 

72  N.  H.  504,  57  Atl.  913;  Sirois  t.  Henry, 

73  N.  H.  148,  59  Atl.  936;  Hamel  y.  New- 
market Mfg.  Co.  73  N.  H.  386,  62  Atl.  592; 
Vaisbord  v.  Nashua  Mfg.  Co.  74  N.  H.  470, 
69  Atl.  520. 

Messrs.  Shannon  &  Tllton  also  for 
plaintiff. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

"In  this  state  the  jury  are  not  permitted 
to  find  material  facts  without  evidence,  or 
from  mere  conjecture,  as  to  the  truth  of 
one  of  two  or  more  equally  probable  or 
possible  theories  having  different  legal  re- 
sults." Reyncjds  v.  Burgess  Sulphite  Fibre 
Co.  73  N.  H.  131,  59  Atl.  617;  Stevens  v. 
Stevens,  72  N.  H.  360,  363,  56  Atl.  916; 
Cohn  V.  Saidel,  71  N.  H.  558,  568,  569,  53 
Atl.  800;  Dame  v.  Laconia  Car  Co.  Works, 
71  N.  H.  407,  408,  52  Atl.  864;  Horan  v. 
Byrnes,  70  N.  H.  531,  533,  49  Atl.  569; 
Gahagan  v.  Boston  &  M.  R.  Co.  70  N.  H. 
441,  444,  55  L.R.A.  426,  50  Atl.  146;  Carr 
V.  Manchester  Electric  Co.  70  N.  H.  308, 
310,  48  Atl.  286;  Deschenes  v.  Concord  & 
M.  R.  Co.  69  N.  H.  285,  46  Atl.  467 ;  Wright 
V.  Boston  &  M.  R.  Co.  74  N.  H.  128,  134, 
8  L.ILA.(N.S.)  832,  124  Am.  St.  Rep.  949, 
65  Atl.  687.  "Negligence  is  a  fact  for  the 
plaintiff  to.  prove  by  a  preponderance  of  ths 
evidence;  a  fact  for  the  jury  to  find  or  not« 


1911. 


BOUCHER  V.  BOSTON  &  M.  R.  CO. 


720 


without  any  presumption  of  law  one  way 
or  the  other."  Paine  v.  Grand  Trunk  R. 
Co.  58  N.  H.  611,  613;  Gahagan  v.  Boston 
&  M.  R.  Co.  70  N.  H.  441,  444,  55  L.R.A. 
426,  60  Atl.  146.  "Where  the  evidence  is 
equally  consistent  with  the  absence  as  with 
the  existence  of  negligence  in  the  defend- 
ant, the  plaintiff  cannot  recover."  Foss  v. 
Baker,  62  N.  H.  247,  250. 

But,  as  the  existence  of  negligence  is 
usually  an  inference  of  fact,  to  be  drawn 
from  the  facts  proved,  it  is  not  necessary 
that  the  evidence  should  be  direct.  Tlie 
fact  may  be  inferred  from  circumstances, 
as  well  as  the  equally  essential  fact  of  the 
plaintiff's  care.  Murray  v.  Boston  &  M. 
R.  Co.  72  N.  H.  32,  40,  61  L.R,A.  495,  101 
Am.  St.  Rep.  660,  54  Atl.  289.  "Where  the 
thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and 
the  accident  is  such  as,  in  the  ordinary 
course  of  things,  ddcs  not  happen  if  those 
who  have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care.'' 
Scott  V.  London  &  St.  K.  Docks  Co.  3 
Hurlst.  &  C.  596,  34  L.  J.  Exch.  N.  S.  220, 
n  .Tur.  N.  S.  204,  33  L.  T.  N.  S.  148,  13 
Week.  Rep.  410;  Foss  v.  Baker,  62  N.  H. 
247,  249. 

The  plaintiff,  having  traveled  safely  in 
one  of  the  defendant's  trains  from  Nashua 
to  Concord,  while  the  train  was  at  the  lat- 
ter station,  changed  her  seat  to  one  then 
vacated  by  another  passenger  beside  an 
open  window.  Shortly  after  the  train 
started  from  Concord,  the  sash  of  the  win- 
dow fell  upon  her  arm,  causing  the  injury 
complained  of.  Aside  from  the  fact  that 
the  sash  fell  after  the  train  had  been  in 
motion  about  five  minutes,  there  was  no 
evidence  of  any  defect  in  the  window  or  its 
appliances.  An  expert  upon  the  adjust- 
ment of  car  windows,  called  by  the  plain- 
tiff, assigned  the  fall  of  the  sash  to  the 
fact  that  it  was  not  put  up  far  enough  to 
engage  the  catch,  or  to  a  fault  in  the  catch 
designed  to  support  it  when  raised.  In  oth- 
er words,  the  sash  fell  because  the  person 
who  raised  it  left  it  insecurely  fastened,  or 
the  fastening  device  waa  insufficient.  In 
the  one  case  the  person  opening  the  window 
may  have  been  in  fault;  in  the  other,  the 
defendant.  The  sash  may  have  remained 
up  for  a  time  because  it  bound  in  the 
casing,  as  the  expert  suggested,  or  because 
the  catch  was  only  partially  engaged 
(Faulkner  v.  Boston  &  M.  R.  Co.  187  Mass. 
254,  72  N.  E.  976),  or  because  the  person 
raising  it  attempted  to  secure  it  in  some 
other  way  and  failed.  In  the  absence  of 
any  defect  in  the  window,  sash,  or  fasten- 
ing device,  the  only  cause  to  which  its  fall 
34  L.R.A.(N.S.) 


could  be  ascribed  is  the  act  of  the  one  who 
raised  the  sash  and  left  it  improperly  se- 
cured. It  is  not  common  knowledge  that 
windows  in  ordinary  passenger  coaches  are 
opened  only  by  railroad  employees,  and  it 
could  not  therefore  be  found  without  evi- 
dence that  the  defendant  left  the  window 
in  an  unsafe  condition.  It  is  not  claimed 
that  there  was  anything  about  the  appear- 
ance of  the  open  window  which  should  have 
given  notice  to  the  trainmen  of  its  inse- 
curity. The  defendant  cannot  be  charged 
with  fault  for  the  improper  manner  in 
which  the  window  was  left,  because  the  evi- 
dence leaves  it  uncertain  whether  the  act 
to  which  carelessness  may  be  imputed  was 
its  or  that  of  a  stranger.  It  cannot  be 
chars^ed  upon  the  ground  of  a  defective 
condition,  because  there  is  no  evidence  of 
any  defect  except  the  fall  of  the  sash. 
Neither  can  it  be  assumed,  in  the  absence 
of  some  evidence  of  defective  condition, 
that  such  a  condition  caused  whoever 
opened  it  to  leave  it  so  that  it  might  fall. 
It  is  therefore  unnecessary  to  attempt  to 
determine  the  proximate  cause  of  an  in- 
jury under  such  circumstances.  If  the  evi- 
dence of  the  plaintiff's  expert  means  that 
it  is  possible  to  construct  a  car  window 
and  its  catch  so  that  it  is  impossible  for 
the  sash  to  be  left  raised  unless  it  is  so 
securely  supported  that  it  cannot  fall  un- 
der any  circumstances,  the  evidence  does 
not  furnish  any  ground  upon  which  the 
mere  fall  of  a  window  while  the  car  was 
in  use  would  authorize  a  conclusion  that 
the  defendant  was  negligent.  There  was 
no  evidence  that  such  perfection  in  instal- 
lation was  in  ordinary  use,  or  could  be 
maintained  even  by  the  great  care  which 
the  defendant  was  bound  to  observe  in  pas- 
senger transportation.  Taylor  v.  Qraiid 
Trunk  R,  Co.  48  N.  H.  304,  2  Am.  Rep. 
229. 

The  plaintiff  urges  the  absence  of  ex- 
planation by  the  defendant  as  a  ground 
upon  which  defective  construction  could  be 
inferred.  The  accident  occurred  May  16, 
1908.  It  does  not  appear  that  complaint 
was  made  to  the  trainmen  at  the  time. 
Nothing  in  the  evidence  shows  the  details 
of  the  claim  brought  to  the  attention  of 
the  railroad  imtil  the  caption  of  the  deposi- 
tion of  Mr.  Ray,  superintendent  of  the  divi- 
sion, taken,  as  stated  in  argument  by  the 
plaintiff,  October  27,  1908,  by  which  it  is 
said  the  car  in  which  the  plaintiff  rode  was 
identified  by  number  as  a  Grand  Trunk 
Railway  car.  The  writ  charged  that  the 
accident  occurred  on  May  9th;  the  date 
being  changed  by  amendment  at  the  trial. 
Whetlier  this  fact  was  brought  out  at  the 
caption  does  not  appear.  Whether  the  de- 
fendant,  after    this   lapse   of   time,   could 
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have  secured  an  inspection  of  the  car,  and 
whether  such  inspection  would  have  fur- 
nished any  light  upon  its  condition  five 
months,  before,  the  case  leaves  to  specula- 
tion and  conjecture.  *The  difficulty  with 
the  case  is  the  almost  entire  absence  of  evi- 
dence. The  plaintiff  rests  upon  the  single 
fact  of  the  fall  of  the  window  sash,  and 
invokes  the  rule  rea  ipsa  loquitur,  "There 
are  decided  cases  to  the  effect  that  negli- 
gence may  properly  be  inferred  against 
common  carriers  from  the  mere  happening 
of  an  accident;  .  .  .  but  this  is  a  doc- 
trine altogether  too  broad  to  be  sustained, 
and  it  has  been  expressly  overruled  in  cases 
of  high  authority."  Paine  v.  Grand  Trunk 
R.  Co.  58  N.  H.  611,  613;  2  Shearm.  & 
Redf.  Neg.  §  516. 

The  carrier  does  not  insure  the  passen- 
ger against  injury  from  any  cause  during 
transportation,  and  there  Is' no  implied  con- 
tract a{  safe  carriage.  The  plaintiff's  right 
of  action  is  based  on  negligence;  and  negli- 
gence m\ist  be  shown  to  authorize  a  re- 
covery. If  the  accident  may  have  been  due 
to  other  causes  than  the  carrier's  negli- 
gence, the  fact  of  the  accident  does  not  au- 
thorize the  inference  of  negligence;  but,  if 
the  thing  causing  the  injury  is  entirely 
within  the  control  of  the  defendant,  and  in 
the  ordinary  course  no  accident  would  re- 
sult if  due  care  were  exercised,  the  happen- 
ing of  such  an  accident  may  authorize  an 
inference  of  negligence.  "The  fact  of  an 
injury  alone  is  not  sufficient.  It  must  be 
traced  to  the  carrier.  It  must  be  shown  to 
have  proceeded  from  something  under  his 
control,  or  from  some  danger  which,  under 
the  obligation  of  extraordinary  care,  .  .  . 
it  was  his  duty  to  anticipate  and  provide 
against."  3  Thomp.  Neg.  §§  2754-2762; 
Scott  V.  London  &  St.  K.  Docks  Co.  supra; 
4  Wigmore,  £v.  §  2509;  6  Cyc.  Law  &  Proc. 
p.  629.  Upon  this  proposition  the  cases  are 
now  in  entire  accord.  The  inference  of  neg- 
ligence arises  not  from  the  fact  of  the  in- 
jury, but  from  the  circumstances  under 
which  it  occurred.  Pennsylvania  R.  Co.  v. 
MacKinney,  124  Pa.  462,  2  L.R.A.  820,  10 
Am.  St.  Rep.  601,  17  Atl.  14;  Philadelphia, 
W.  &  B.  R,  Co.  y.  Anderson,  72  Md.  519, 
20  Atl.  2,  8  L.R.A.  673,  20  Am.  St.  Rep. 
483,  and  note  490;  Barnowsky  v.  Helson, 
89  Mich.  523,  15  L.R.A.  33,  50  N.  W.  989; 
Western  Transp.  Co.  v.  Downer,  11  Wall. 
129,  134,  20  L.  ed.  160.  If  it  had  been 
shown  that  the  defendant's  servants  opened 
the  window,  the  sash  of  which  subsequent- 
ly fell,  the  question  would  have  been  pre- 
sented whether,  from  its  subsequent  fall, 
negligence  could  have  been  found.  As^ 
suming  that,  upon  the  authorities,  such 
evidence  would  have  made  a  case  for  the 
jury,  none  is  here  presented.  The  difficulty 
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of  the  plaintiff's  case  is  illustrated  by  two 
Ma<-:sachusctts  cases  of  injury  to  a  passen- 
ger, in  one  of  which  the  fall  of  a  shade 
from  an  overhanging  lamp  was  held  to  au- 
thorize a  conclusion  of  negligence,  while 
in  the  other  the  fall  of  a  window  did  not. 
In  the  one  case  the  thing  causing  the  in- 
jury was  exclusively  under  the  defendant's 
control;  in  the  other  it  was  not.  The  two 
cases  are  White  v.  Boston  &  A.  R.  Co.  144 
Mass.  404,  11  N.  £.  552,  and  Faulkner  v. 
Boston  &  M.  R.  Co.  187  Mass.  254,  72  N. 
E.  976. 

The  motions  for  a  nonsuit  and  to  direct 
a  verdict  should  have  been  granted. 

Exceptions  sustained.  Verdict  and  judg- 
ment for  the  defendant. 

All  concur. 

Petition  for  rehearing  denied. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

RTVIBRBANK    IMPROVEMENT    COMPA- 
NY  et  al. 
▼. 

CHARLES  F.  BANCROFT  et  al. 

(—  Mass.  —,  95  N.  E.  216.) 

Covenant  — >  restriction  —  stable  — > 
garage. 

1.  A  restrictive  covenant  in  a  deed  of 
real  estate,  executed  before  1900,  which  by 
statute  can  be  operative  only  for  a  period 
of  thirty  years,  forbidding  the  placing  of 
a  stable  on  the  land,  does  not  include  a 
garage. 

Same  —  ontbaildings  — >  garage. 

2.  A  restrictive  covenant  in  a  deed  of  a 
lot  in  a  fine  residential  district  in  a  city, 
executed  before   1900,   forbidding  the  pla- 

Note,^~  Oarage  or  aiahle  as  within  re- 
strictive  covenants  in  conveyances  of 
real  estate. 

As  to  the  construction  and  effect  in  gen- 
eral of  general  restrictive  covenants  against 
the  use  of  real  property  for  purposes  offen- 
sive or  detrimental  to  the  neighborhood, 
see  note  to  Evans  v.  Foss.  9  L.R.A.(N.S.) 
1039. 

The  decision  in  Rivebbank  Ii£PBOV.  Co.  v. 
Bancboft»  that  a  garage  is  not  a  stable  in 
the  legal  sense,  and  that  a  private  automo- 
bile garage  is  a  usual  outbuilding  appurten- 
ant to  a  dwelling  house,  is  supported  by 
Beckwith  v.  Pirung,  134  App.  Div.  608,  119 
N.  Y.  Supp.  444,  holding  tnat  a  covenant 
that  no  building  except  a  single  detached 
dwelling  house  of  certain  minimum  cost,  no 
public  or  private  building  for  horses  or  oth- 
er animals,  or  any  nuisance  of  any  kind, 
shall  be  erected  on  the  premises,  does  not 
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cing  of  buildiiigB  thereon  other  than  a 
dwelling  and  the  usual  outbuildings  ap- 
purtenant thereto,  does  not  include  in  the 
word  "outbuilding"  an  automobile  garage 
for  private  use. 

Same  —  pablio  policy. 

3.  A  covenant  in  conveyances  of  lots  in  a 
fine  residential  district  in  a  city,  restricting 
the  buildings  to  be  placed  thereon  to  dwell- 
ings and  the  outbuildings  appurtenant 
thereto,  is  not  invalid  as  against  public 
policy. 

Same  — >  right  to  enforce. 

4.  The  owner  of  a  lot,  for  the  benefit  of 
which  restrictive  covenants  have  been  placed 
upon  other  lots  in  the  tract,  may  main- 
tain an  action  to  enforce  the  covenant. 

Same  — >  original  grantor. 

5.  One  who,  in  deeding  lots  in  a  tract. 


placed  covenants  in  the  deeds  for  the 
benefit  of  the  grantees,  may  join  in  a  suit 
with  one  of  them  to  enforce  compliance 
with  the  covenant  by  other  lot  owners,  al- 
though he  has  parted  with  all  interest  in 
the  lots. 

Same  —  enforcement  —  restraining  il- 
legal nse. 

6.  The  court  may  restrain  merely  the  il- 
legal use  of  a  building  erected  for  a  garage, 
in  violation  of  a  restrictive  covenant  in  tlM» 
title  deed  to  the  lot,  where  its  size,  shape, 
and  material  are  not  in  violation  of  the  cov- 
enant, and  it  might  have  been  applied  to  a 
proper  use,  and  require  the  removal  of  the 
building  only  in  case  it  is  put  to  an  illegal 
use. 

(May  22,  1911.) 


prevent  the  building  of  a  private  garage 
as  an  addition  to  a  dwelling,  and  that  such 
a  building  is  incidental  to  the  reasonable 
use  of  property  for  residential  purposes. 
And  that  a  covenant  providing  that  no 
"flat  building  or  tenement  house^  nor  "any 
residence  or  other  dwelling  house"  shall  I>b 
erected  on  purchased  premises  nearer  to  the 
street  line  than  certain  specified  dwellings 
does  not  prohibit  the  erection  of  a  garage 
and  storeroom  nearer  the  street  line  than 
the  specified  dwelling,  on  the  ground 
that  the  restrictions,  being  strictly  con- 
strued against  the  grantor,  cannot  be  ex- 
tended l^yond  the  clear  meaning  of  the 
words  used,  so  as  to  include  a  "garage  and 
storeroom,"  see  Jones  v.  Williams,.  56  Wash. 
688,  106  Pac.  166. 

But  in  Evans  v.  Foss,  194  Mass.  513,  9 
L.R.A.(N.S.)  3039,  80  N.  E.  587,  11  A.  & 
E.  Ann.  Cas.  171,  it  was  held  that  a  garage 
to  accommodate  about  one  hundred  twenty- 
five  automobiles  of  the  larger  type,  serve  as 
a  storeroom  and  depository  at  which  demon- 
stration cars  will  be  kept,  and  contain  a 
repair  shop  of  considerable  size,  may  be 
found  to  be  within  a  covenant  in  deeds  sub- 
dividing a  tract  of  land,  which  forbids  the 
erection  on  the  property  of  any  buildings  or 
shops  or  "any  other  business  which  shall  be 
offensive  to  the  neighborhood  for  dwelling 
houses." 

And  in  Hepburn  v.  Long,  —  App.  Div. 
— ,  131  N.  Y.  Supp.  164,  a  covenant  re- 
stricting the  use  of  the  premises  conveyed 
to  residence  purposes  only,  and  providing 
that  "no  building  or  structure  of  any  kind 
whatsoever  other  than  a  dwelling  house 
shall  be  erected  thereon,"  was  held  broken 
by  the  erection  of  a  small  private  garage, 
separate  from  the  dwelling  house,  the  court 
saying  that  "the  violation  complained  of 
is  in  precise  terms  opposed  to  the  limita- 
tion of  the  restrictive  covenant." 

As  to  whether  a  stable  constitutes  a 
breach  of  a  covenant  restrictive  as  to  the 
kind  of  building  to  be  erected  upon,  or  use 
of,  the  property  conveyed,  there  is  a  con- 
trariety of  results.  This  is  due  in  part 
to  the  particular  wording  of  the  covenants 
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involved.    The  following  cases  are,  so  far  as 
possible,  made  self-explanatory: 

Thus,  it  is  held  that  a  covenant  contain- 
ing ft  general  restriction  that  no  "livery 
stable"  or  "building  for  offensive  occupa- 
tion" shall  be  erected  does  not  preclude  the 
erection  of  a  club  stable,  to  be  used  by  gen- 
tlemen for  their  private  horses  and  car- 
riages. Warbrick  v.  Way,  2  W.  N.  C.  117. 
And  in  Flanagan  v.  Hollin^sworth,  2  How. 
Pr.  N.  S.  391,  it  was  held  that  the  erection 
of  a  livery  stable  would  not  be  offensive 
within  the  meaning;  of  a  restrictive  covenant 
not  to  erect  any  building  for,  or  to  carry 
on  upon  the  granted  premises,  certain  busi- 
nesses, or  maintain  certain  establishments, 
including  "cow  stables,"  and  all  "other  dan- 
gerous, noxious,  unwholesome,  or  offensive 
establishment,  trade,  or  calling,  or  business 
whatever,"  on  the  ground  that  the  word 
"cow"  before  the  word  "stables"  limited  the 
establishments  prohibited  of  the  same  class, 
and  that  the  words  "other,"  etc.,  do  not 
include  stables  where  domestic  animals  are 
to  be  kept.  But  that  a  sale  of  property 
which  binds  the  purchaser  to  use  the  prem- 
ises for  residence  purposes  only  precludes 
him  from  maintaing  a  wagon  and  feed  yard 
thereon,  see  Lowrance  v.  Woods,  64  Tex. 
Civ.  App.  233,  118  S.  W.  651.  And  that 
stables  intended  to  be  used  for  horses  em- 
ployed in  the  owner's  business  as  a  retail 
coal  merchant  are  within  a  covenant  not 
to  use  the  buildings  on  the  land  for  a  place 
of  business,  see  White  v.  Pollard,  52  Sol. 
Jo.  748,  as  set  out  in  Butterworths'  Dig. 
1908,  p.  549. 

But  where  premises  are  granted  for  use 
as  a  courthouse  and  jail,  and  no  other  pur- 
pose, the  grant  includes  the  right  to  erect 
a  dwelling  house  for  the  jailer,  with  neces- 
sary outhouses,  including  a  stable.  Jack- 
son ex  dem.  Garnsey  v.  Pike,  9  Cow.  69. 
So,  a  grantee  may  convert  his  house  into  a 
stable  and  carriage  house  notwithstanding 
a  covenant,  made  when  the  locality  was  a 
residence  one,  restricting  the  buildings  to  be 
erected  thereon  to  none  other  than  of  brick, 
!  stone,  or  marble,  with  a  further  covenant 
'  against    nuisances    and   businesses    either 
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BILL  by  plaiutiffa  to  restrain^  a  viola- 
tion of  a  restrictive  covenant  con- 
tained in  a  deed  of  real  estate.  Decree  for 
plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  M.  Williams  and  Theodore 
E.  SteTenson  for  plaintiffs. 

Messrs.  Currier,  Rollins,  Young,  & 
Pillsbury  and  R.  Y.  Fitzgerald  for  de- 
fendants. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

The  physical  facts  as  to  the  size,  situa- 
tion, and  construction  of  the  building  in 
question  are  not  in  dispute,  and  the  defend- 
ants admit  that  the  building  is  being  used 
by  them  as  a  garage  for  their  own  automo- 
biles, and  that,  unless  restrained  by  legal 
process,  they  intend  to  continue  such  use. 
The  main  question  on  the  merits  is  wheth- 
er, in  the  building  itself,  or  in  such  a  use 
of  it,  there  is  anything  inconsistent  with 
any  of  the  restrictions  to  which  the  land  is 
subject. 

Those  restrictions  were  imposed  in  the 
deed  of  the  Riverbank  Improvement  Com- 
pany, hereinafter  called  the  company,  to 
George  Wheatland  (under  whom  the  defend- 
ants claim  by  mesne  conveyances),  dated 
August  II,  1899,  and  duly  recorded;  and 
so  far  as  material  to  the  question  before  us 
they  are  as  follows: 

"First.  No  buildings  other  than  dwelling 
houses  (which  word  shall  include  club 
houses),   with  the  usual  outbuildings   ap- 


purtenant thereto,  shall  be  erected,  placed, 
or  used  upon  the  said  land.  Such  outbuild- 
ings shall  b^  erected  only  on  the  southerly 
side,  of  said  20-foot  street  or  way,  and  no 
portion  of  said  outbuildings  shall  be  higher 
than  8  feet  above  the  grade  of  the  street 
in  front  of  the  premises  hereby  conveyed. 
No  stable  of  any  kind,  private  or  other- 
wise, shall  be  erected  or  maintained  on  any 
portions  of  said  land.     .     .     . 

"Second.  No  building  erected  on  said 
land  shall  be  used  for  any  manufacturing 
.     .    .    or  mechanical  purposes. 

''Third.  No  building,  except  the  cus- 
tomary outhouses  to  dwellings,  shall  be 
erected  or  placed  upon  the  said  land,  the 
exterior  walls  of  which  shall  be  composed 
of  any  other  material  than  brick,  stone,  or 
iron.     .     .     . 

"Fifth.  No  buildings  other  than  the 
usual  outbuildings  appurtenant  to  dwelling 
houses,  shall  be  erected  or  placed  on  said 
land  northerly  of  a  line  parallel  with  and 
distant  70  feet  north  from  the  building  line 
established  in  the  [fourth]  restriction." 

The  plaintiffs  contend  that  the  first  re* 
striction  has  been  violated  in  two  respects: 
namely,  first,  that  the  building  is  not  of 
the  kind  described  as  the  "usual  outbuild- 
ings appurtenant"  to  a  dwelling  house;  and, 
second,  that  it  is  a  stable  within  the  mean- 
ing  of  that  word  as  used  in  the  restriction. 

It  becomes  necessary  to  look  into  the 
deed  and  the  circumstances  under  which  it 
was  made.  About  1890  the  plaintiff  com- 
pany  acquired   title  to   a   large   parcel   of 


dangerous,  noxious,  or  offensive  to  the 
neighboring  inhabitants,  where  the  charac- 
ter of  the  locality  has  so  entirely  changed 
as  to  defeat  the  object  and  purpose  of  the 
covenant.  Schwarz  v.  Duhne,  118  App. 
Div.  106,  103  N.  y.  Supp.  14. 

It  has  also  been  held  that  a  purchaser 
at  different  times  of  adjoining  lots,  who  has 
covenanted  not  to  use  the  properties  except 
for  residence  purposes,  and  that  any  resi- 
dence erected  thereon  shall  cost  not  less 
than  a  specified  sum,  cannot  erect  a  private 
stable  on  one  of  the  lots,  to  be  used  in  con- 1 
nection  with  the  other  lot,  on  which  liis  I 
residence  was  located,  it  being  said  that  \ 
a  stable  under  such  circumstances  is  not  a 
residence  purpose  within  the  meaning  of  the 
restrictive  covenant,  and  that  such  incident- 
al uses  as  went  with  a  residence  must  be 
upon  the  same  lot  as  the  residence.  Hisrli- 
land  Realty  Co.  v.  Graves,  130  Ky.  374,  113 
S.  W.  420.  And  that  a  staMe  cannot  be 
considered  a  necessary  outbuilding  within 
the  meaning  of  a  covenant  prohibiting  the 
erection  on  purchased  premises  of  nny  build- 
ings other  than  dwellings  of  specified  mini- 
mum cost,  with  necessary  cutbuildings. 
where  tVere  had  been  no  dwelling  erected 
on  the  premises,  see  Blnkemore  v.  Stanley, 
159  Mass.  6,  33  N.  E.  689.  But  that  a  cove- 
nant restricting  the  use  of  land  to  the 
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erection  of  "no  more  than  one  house"  there- 
on does  not  prevent  the  erection  of  a  sta- 
ble upon  a  part  of  the  lot,  where  sufficient 
space  is  left  for  the  erection  of  a  house  in 
the  terms  of  the  covenant,  which  the  pur- 
chasers assert  they  intend  to  build,  see 
Hime  V.  Lovegrove,  11  Ont.  L.  Rep.  252,  af- 
firming 9  Ont.  L.  Rep.  607.  And  that  a 
restriction  that  "no  building  shall  be  erect- 
ed upon  the  granted  premises  to  cost  less 
than  $2,500,  and  but  one  building,  one 
private  stable  excepted,  shall  be  erected  or 
placed  tliereon,"  permits  the  erection  on  the 
purchased  lot  of  a  private  stable  costing 
not  less  than  $2,500,  without  any  house  or 
other  building  thereon,  but  to  be  used  in 
connection  with  a  residence  on  other  prem- 
ises, see  Peck  v.  Hartshorn,  180  Mass.  110, 
75  N.  K.  133.  And  that  a  covepnpt  that 
private  houses  only  are  to  be  erected  upon 
certain  lots  is  not  broken  by  the  erection  on 
one  of  several  contiguous  lots  which  have 
been  purchased  and  thrown  into  one  tract, 
of  a  stable  with  a  bedroom  over  it.  to  h  • 
used  in  connection  with  a  house  erected  on 
others  of  the  consolidated  lots,  especially 
where  the  lot  upon  which  the  stable  is  erect- 
ed would  still  permit  of  tho  building  th*"— - 
on  of  a  house  rf  the  stipulnted  value,  sea 
Russell  V.  Baber,  18  Week.  Rep.  1021. 

G.  J,  0. 
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land  and  laid  it  out  in  building  lots.  Block 
B,  of  which  the  land  conveyed  in  the  above- 
mentioned  deed  to  Wheatland  was  a  part, 
contained  28  lots.  Restrictions  like  those 
in  this  deed  had  been  imposed  by  the  com- 
pany in  the  deeds  of  these  lots,  except  that 
in  the  deed  of  lot  No.  1,  which  was  the 
first  lot  conveyed,  the  clause  prohibiting  the 
erection  or  maintenance  of  a  stable  does  not 
appear.  The  deeds  were  all  in  one  stand- 
ard form,  and  each  contained  a  recital  that 
the  restrictions  "are  intended  and  shall  be 
for  the  benefit  of  the  grantor  and  of  the 
owner  or  owners  from  time  to  time  of  all 
the  land  aforesaid  constituting  said  Block 
B,  shown  on  said  plan,  and  none  other." 
It  is  apparent  from  the  form  of  the  deeds 
and  from  the  otlier  "facts  shown,  that  the 
company  intended  that  this  territor>',  sit- 
uated upon  the  south  bank  of  the  Charles 
river,  and  at  some  distance  from  the  busi- 
ness section  of  the  city,  should  be  a  fine 
residential  district,  and  that  it  took  great 
pains  to  frame  the  deeds  in  a  manner  cal- 
culated to  make  this  intent  effectual  not 
only  for  the  present,  but  also  for  the  future. 
This  was  to  be  a  place  for  dwelling  houses 
and  the  "usual  outbuildings  appurtenant" 
thereto,  and  (with  the  exception  of  club 
houses)   foi'  them  alone. 

Under  the  law  existing  at  the  time  those 
restrictions  were  imposed  they  were  to  have 
force  only  for  thirty  years.  Rev."  Laws, 
chap.  134,  §  20.  We  are  dealing,  therefore, 
not  with  restrictions  unlimited  as  to  use, 
but  limited  to  thirty  years;  and  the  deed 
is  to  be  construed  as  if  the  term  of  thirty 
years  had  been  expressly  inserted  therein. 
The  restrictions  are  to  be  interpreted  in 
the  light  of  the  circumstances  existing  at 
the  time  they  were  imposed;  and  the  words 
"usual  outbuildings  appurtenant"  (to  dwell- 
ing houses)  as  well  as  the  word  "stable*' 
are  to  be  construed  as  including  only  such 
buildings  as  were  fairly  indicated  by  the 
respective  words  at  that  time. 

Under  this  rule  of  interpretation  is  this 
building  a  stable?  In  Webster's  Diction- 
ary, edition  of  1864,  a  stable  is  defined  as 
"a  house  or  building  for  horses  or  other 
beasts;"  in  Webster's  edition  of  1903,.  as  "a 
house,  shed,  or  building  for  beasts  to  lodge 
and  feed  in ;  especially,  a  building  or  apart- 
ment with  stalls  for  horses,  as  a  horse 
stable,  a  cow  stable;"  and  in  the  edition  of 
1910  in  practically  the  same  language;  in 
the  Century  Dictionary,  as  "a  building  or 
an  inclosure  in  which  horses,  cattle,  and 
other  domestic  animals  are  lodged,  and 
which  is  furnished  with  stalls,  troughs, 
racks,  and  bins  to  contain  their  food  and 
necessary  equipments;  in  a  restricted  sense, 
such  a  building  for  horses  and  cows  only; 
on  a  still  narrower,  and  now  the  most  usual 
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sense,  such  a  building  for  horses  only;"  in 
the  Standard  Dictionary,  edition  of  1895, 
as  a  "building  or  part  of  a  building  set 
apart  for  lodging  and  feeding  horses  or  cat- 
tle; especially  one  fitted  with  stalls,  fasten- 
ings, etc.;  also  often  for  storing  hay  or  put- 
ting up  vehicles;  sometimes  specifically  car- 
riage stable,  cow  stable,  etc."  In  36  Cyc. 
Law  &  Proc.  p.  812,  and  in  26  Am.  &  Ensr. 
Enc.  Law,  page  154,  it  is  defined  as  "a 
house,  shed,  or  building  for  beasts  to  lod're 
and  feed  in."  See  also  Dugle  v.  State,  100 
Ind.  259. 

While  it  is  true,  as  stated  by  the  plain- 
tiffs, that  in  the  Standard  Dictionary',  edi- 
tions of  1895  and  1908,  a  stable  is  defined 
as  a  building  often  used  for  putting  up 
vehicles,  and  that  in  the  Standard  and  Cen- 
tury Dictionaries  a  garage  is  defined  a?  "a 
stable  for  motor  cars"  and  "a  building,  as 
a  stable,  for  the  storing  of  automobiles  or 
other  horseless  vehicles,"  we  nevertheless 
think  that  the  word  "stable"  as  commonly 
used  and  understood  at  the  time  of  the  im- 
position of  those  restrictions,  especially 
when  contrasted  with  other  buildings  ustiaJ- 
ly  appurtenant  to  a  dwelling  house,  car- 
ried the  idea  not  only  of  a  building,  but 
also  the  presence  of  domestic  animals  like 
horses  or  cattle  as  its  occupants,  and  that 
such  is  the  meaning  of  this  word  in  the 
restriction.  Accordingly  it  must  be  hold 
that  the  building  is  not  a  stable  wit^nn  the 
meaning  of  the  restriction.  And  this  is  so 
even  if,  as  argued  t>y  the  plaintiffs,  a  garr^e 
is  as  objectionable  as  a  stable. 

The  next  question  is  whether  the  build- 
ing is  of  the  kind  which  was  usually  appiir- 
tenant  to  dwelling  houses  at  the  time  tie 
restriction  was  imposed.  If  it  is  not,  then 
its  erection  was  in  violation  of  the  restric- 
tion. It  is  to  be  borne  in  mind  that  we  are 
dealing  with  a  proposed  residential  dis- 
trict of  a  high  grade,  and  that  this  district 
is  not  in  a  country  town,  but  in  a  city. — 
a  district  to  be  divided  into  building  lots 
and  to  be  covered  substantiallv  with  dwell- 
ing  houses.  Whatever  buildings  were  usual- 
ly needed  and  occupied  as  aids  to  the  use 
of  the  dwelling  houses  might  be  erected  and 
occupied  as  such  aids.  The  automobile  i.s 
a  large  machine,  and  it  is  noisy,  especially 
when  starting.  The  odor  of  gasolene  by 
which  many  of  them  are  propelled  is  pene- 
trating and  disagreeable;  and  there  can  be 
no  doubt  that  the  noises  and  odor?  attend- 
ant upon  the  care  and  action  of  such  ma- 
chines, especially  when  stored  so  near  to 
dwelling  houses  as  in  this  case,  may  be 
annoying  to  a  person  desiring  a  quiet  home. 
At  the  time  these  restrictions  were  put  on, 
the  garage  was  not  the  kind  of  building 
usually  appurtenant  to  a  dwelling  house. 
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Its  erection  was  a  violation  of  the  restric- 
tion. 

It  is  urged  by  the  defendants  that  the 
restriction  is  against  public  policy,  and 
that  consequently  a  court  of  equity  will 
not  lend  its  aid  in  its  enforcement;  and 
they  cite  some  cases  where,*  because  the  re- 
strictions have  been  against  public  policy, 
or  were  whimsical,  and  tended  to  place  an 
unreasonable  hindrance  to  the  use  of  land, 
equity  has  refused  to  interfere.  But  this 
case  is  clearly  distinguishable.  If,  in  these 
days  of  noise  and  bustling,  intrusive  ac- 
tivities, a  man  who  has  been  in  confusion 
all  day  desires  to  have  a  home  where,  awake 
or  asleep,  he  can  pass  his  hours  in  quiet 
and  repose,  there  is  no  reason,  of  public 
policy  why,  if  he  can  get  it,  he  should  not 
have  it.  Nor  is  there  any  reason  why  pro- 
vision should  \iOt  be  made  for  a  collection 
of  such  ^omes  in  close  proximity  to  eacli 
other.  No  citation  of  authorities  is  needed 
to  show  that  in  this  commonwealth  such  a 
restriction  is  reasonable  and  not  against 
public  policy. 

It  is  further  urged  that  the  plaintiffs 
have  shown  no  right  to  prosecute  this  bill. 
But  tliis*  position  is  untenable.  Pillsbury, 
one  of  the  plaintiffs,  is  an  owner  of  land 
for  the  benefit  of  which  the  restrictions 
were  imposed  and  the  company  which  im- 
posed the  restrictions  may,  even  if  no  longer 
an  owner,  appear  to  aid  in  their  enforce- 
ment for  the  benefit  of  their  grantees. 

The  final  question  respects  the  relief  to 
be  granted.  It  is  urged  by  the  defendants 
tliat  tlie  building  itself  does  not  in  any  way 
conflict  with  the  restrictions;  that  neither 
in  size,  location,  nor  in  the  materials  of 
which  it  is  constructed  does  it  violate  the 
restrictions,  and  that  the  only  violation 
consists  in  its  use.  And  hence  they  say 
that  the  decree  should  not  order  the  re- 
moval of  the  building,  but  only  forbid  its 
use  as  a  garage.  While  it  appeared  that 
the  building  was  erected  principally  for  the 
automobile,  yet  it  also  appeared  that  it  has 
been  "used  as  a  place  to  keep  vegetables, 
double  windows,  blinds,  and  other  minor 
household  things,  and  was  so  intended  to 
be  used  at  the  time  of  its  erection;"  that 
'it  has  also  been  used  as  a  place  [in  which] 
to  freeze  ice  cream  and  do  other  small 
household  things;*'  and  that  "during  the 
summer,  barrels  and  other  things  about  the 
yard  are  locked  up  there."  Whether  or  not, 
as  claimed  by  the  plaintiffs,  these  facts  are 
contradictory  of  the  pleadings,  there  can 
be  no  doubt  that  they  may  be  properly 
taken  into  consideration 'on  the  question  of 
the  kind  of  relief.  It  further  appears  that 
the  building  is  not  a  nuisance  and  does  not 
obstruct  the  view  from  the  windows  of  the 
bouses  in  Block  B. 
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Even  if  the  defendants  should  be  or> 
dered  to  take  this  building  down,  upon  tlie 
ground  that  it  was  originally  constructed 
for  a  use  inconsistent  with  the  restriction, 
it  is  manifest  that  they  might  inmiediately 
erect  one  exactly  its  duplicate  for  the  pur- 
poses for  which,  as  above  stated,  it  was  in- 
tended to  be  used  in  part  and  has  been  so 
used.  But  it  is  to  be  noted  that  the  re- 
striction forbade  the  erection  of  the  build- 
ing for  a  garage  as  well  as  its  use  for  that 
purpose. 

Under  these  circumstances  we  think  jus- 
tice will  be  done  by  a  decree  which  will 
simply  compel  the  defendants  to  cease  the 
illegal  use,  and,  further,  to  remove  the 
building  unless  it  be  used  for  a  purpose  not 
inconsistent  with  the  restriction.  There 
should  be  a  decree  for  the  plaintiffs  for- 
bidding the  use  of  this  building  c«  a 
garage  or  a  storehouse  for  an  automobile, 
and  for  its  removal  unless  it  be  used  for  a 
purpose  not  inconsistent  with  the  restrie- 
tian;  and  for  costs. 

So  ordered. 
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PANY,   Appt., 
•    V. 

W.  T.  STEEN. 

(—  Miss.  — ,  55  So.  47.) 

Note  —  failure  of  collecting  bank  — 
maker's  agent  —  burden  of  loss. 

The  holder  of  a  note  payable  at  a  particu- 
lar bank,  who,  at  the  request  of  the  maker, 
forwards  it  to  another  oank  at  which  he 
was  doing  business,  for  collection,  does  not 
make  the  latter  his  agent,  so  that  the 
loss  will  fall  on  him  in  ease  it  fails  after 
collecting  and  surrendering  the  note,  but 
before  it  forwards  the  proceeds. 

(Smith,  J.,  dissents.) 

(May  16,  1911.) 

Note,  —  Ban7c  to  which  paper  is  aefit  for 
collection  at  request  of  ohUgor  as 
agent  of  ohligor  or  of  holder. 

The  validity  of  a  payment  to  one  found 
at  the  place  of  payment  designated,  who  was 
not  in  possession  of  securities,  is  discussed 
in  a  note  to  Hoffmaster  v.  Black,  21  L.ILA. 
(N.S.)  6^ 

And  the  effect  of  fact  that  agent  does  not 
have  possession  of  securities,  upon  question 
of  his  authority  to  receive  payment,  is  con- 
sidered in  a  note  to  Campbell  v.  Gowans,  23 
L.R.A.(N.S.)  414. 

Authorities  involving  the  precise  point 
are  not  numerous.  In  Viboinia  CAROurrA 
Chemical  Co.  v.  Steen,  it  will  be  observed 
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APPEAL  by   plaintiff  from   a  judgment 
of  the  Circuit  Court  for  Alcorn  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  promissory  note.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  J.  Lamb  for  appellant. 
Messrs.  Candler  &  Candler  for  appel- 
lee. 

Anderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  the  Virginia  Carolina  Chem- 
ical Company,  sued  appellee,  W.  T.  Steen, 
on  a  promissory  note  for  $205.  There  was 
a  judgment  in  the  court  below  for  ap- 
pellee, from  which   appellant  appeals. 

The  controlling  facts  in  the  case,  which 


^  are  undisputed,  are  as  follows :  The  ap- 
pellee, who  resided  in  Alcorn  county,  on 
May  17y  1907,  executed  his  promissory  note 
to  appellant  for  $205,  due  November  1, 
1907,  with  interest  from  maturity  at  the 
rate  of  8  per  cent  per  annum,  payable  at 
the  State  National  Bank  in  Memphis,  Ten- 
nessee, in  which  city  appellant  had  an 
office  through  which  it  conducted  its  busi- 
ness for  the  territory  of  which  Northern 
Mississippi  is  a  part.  A  short  time  before 
the  note  became  due,  at  the  request  of  ap- 
pellee, who  did  his  banking  business  with 
the  Tishomingo  Savings  Institution,  at 
Corinth,  in  Alcorn  county,  the  appellant 
forwarded  the  note  to  that  bank  for  col- 
lection, and  appellee  was  notified  to  that 
effect.    After  the  note  became  due,  the  ap- 


that  the  note  was  not  sent  to,  or  paid  at, 
the  bank  named  on  its  face  as  the  place  of 
payment,  but  was  sent  to  another  bank,  at 
the  sole  request  of  the  maker,  where  it  was 
paid.  But  in  view  of  the  fact  that  it  is  a 
settled  principle  of  law,  as  stated  supra, 
that  the  bank  to  which  paper  is  sent  for 
collection  is  regarded  as  the  agent  of  the 
payee,  it  is  difficult  to  see  just  why  there 
should  be  a  departure  from  the  rule,  mere- 
ly because  the  maker  requests  the  payee  to 
send  it  to  another  bank  for  collection,  and 
he  acquiesces  and  sends  it  there,  where  it  is 
paid. 

The  cases  most  nearly  in  point  are  those 
in  which  the  paper  was  sent  by  the  holder 
to  the  bank  or  other  place  where,  by  its 
terms,  it  was  payable. 

In  Smith  v.  Essex  County  Bank,  22 
Barb.  627,  it  was  held  that  where  a  note  is 
payable  at  a  particular  bank,  and  deposit- 
ed there  for  collection,  the  bank  is  the  agent 
of  the  payee  or  holder,  and  that  a  payment 
by  the  maker  to  the  agent,  who  is  thus  pos- 
sessed of  authority  to  collect,  is  a  payment 
to  the  principal,  and  an  absolute  discharge 
of  the  debt,  and  that  it  is  a  matter  of  no 
sort  of  consequence,  so  far  as  the  maker  of 
the  note  is  concerned,  whether  the  agent 
accounts  for  it  or  misapplies  it. 

And  so  it  was  held  in  Scott  v.  Gilkey,  153 
111.  168,  39  N.  E.  265,  aHirming  49  111.  App. 
116,  where  notes  were  made  payable  at  the 
office  of  private  bankers,  and  left  there, 
that  the  bankers  were  the  agents  of  the 
payee,  so  that  when  the  maker  gave  his 
check  to  the  bankers  for  interest  due  on  the 
notes,  at  a  time  when  he  had  sufficient 
funds  there  deposited. — ^the  proper  charge 
and  credit  being  made, — and  the  bankers 
absconded  with  all  the  funds,  the  loss  was 
the  payee's. 

In  Ingalls  v.  Fiske,  34  Me.  232,  where  the 
note  was  payable  at  "Morton's  store  in 
Hallowell,"  and  it  appeared  that  the  bal- 
ance due  thereon  had  been  paid  to  Morton 
at  the  specified  place,  and  he  had  applied 
it  to  his  own  use,  and  it  further  appeared 
that  "this  money  was  left  with  Morton  in 
pursuance  of  the  agreement  between  the 
parties,  and  tliat  the  plaintiff  [payee],  with 
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full  knowledge  of  all  the  facts,  had  assented 
to  and  ratified  the  acts  of  the  defendants 
[makers]  in  leaving  the  same  in  part  pay- 
ment of  the  note,"  the  court  said:  "Upon 
these  facts  the  presiding  judge  instructed 
the  jury  'that  if  both  parties  agreed  that 
the  $50  might  be  left  with  Morton  as  the 
agent  of  the  plaintiff,  or  if,  after  the  same 
was  left  and  known  to  have  been  left  by 
defendants,  the  plaintiff  ratified  the  act  of 
leaving  and  consented  to  the  leaving  of  $50 
in  Morton's  hands  as  payment  to  himself, 
then  the  defense  would  be  made  out.'  To 
this  instruction,  the  plaintiff  excepted. 
But  of  its  correctness  there  can  be  no  ques- 
tion. The  facts  assumed  in  this  instruc- 
tion the  jury  must  have  found,  and  if  so, 
the  plaintiff  legally,  as  well  as  equitably, 
should  be  the  sufferer  in  case  Morton,  with 
whom  the  money  was  to  be  left,  had  mis- 
appropriated it.  The  defendants  should  in 
no  degree  be  responsible  for  his  neglect  or 
breach  of  good  faith." 

Likewise,  in  D.  M.  Osborn  k  Co.  v.  Baird, 
45  Wis.  189,  30  Am.  Rep.  710,  where  the 
maker  of  a  note  paid  it  to  the  bank  where 
it  was  made  payable,  but  before  the  bank 
actually  received  the  paper  for  collection, 
it  was  held,  the  bank  having  failed  with- 
out remitting  the  proceeds  to  the  payees, 
that  since  the  maker  was  notified  before  the 
note  was  due  that  the  paper  was  then  at 
the  bank,  and  he  could  pay  it  "at  any  time 
before  due,"  that  the  bank  was  the  agent 
of  the  payees,  and  the  notice  to  the  maker 
a  ratification   of  his  previous  payment  to 
the   bank.     Taylor,   J.,   said:     "The   plain- 
tiffs' [payees]  having  sent  their  note  to  the 
agent  at  the  place  where  the  same  was  pay- 
able, before  it  was  due,  and  notifying  the 
defendant   [maker]   that  he  could  pay  the 
same  into  the  hands  of  such  a^ent  at  any 
time  before,  as  well  as  after,  it  was  due, 
was  a  ratification  of  the  payment  made  be- 
fore the  receipt  of  the  letter;   and  there- 
after the  agent  held  the  money  for  the  use 
of  the  plaintiffs,  and  not  for  the  use  of  the 
defendant.    The  money  was  in  the  hands  of 
the  agent  to  pay  the  note,  and,  there  be- 
ing authority  to   pay  at  any   time  before 
due,  the  note  was  paid  as  soon  as  the  agent 
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pel  lee  turned  over  to  the  TiBhomingo  Sav- 
ings Institution  a  sufficient  amount  of  mon- 
ey to  pay  the  note,  and  on  doing  so  re- 
ceived from  the  bank  his  note.  Without 
having  forwarded  the  collection  thus  made 
to  the  appellant)  the  Tishomingo  Savings 
Institution  failed  in  business,  and  appellant 
has  never  received  from  it  the  money  so 
paid.  Appellant  thereupon  brought  this 
suit  on  the  note,  claiming  that  the  payment 
made  by  appellee  to  the  Tishomingo  Savings 
Institution  did  not  discharge  the  note;  that 
in  the  collection  of  the  note  that  bank  was 
acting  as  the  agent  of  appellee,  and  not 
of  appellant.  On  the  other  hand,  appellee 
contends  that,  under  the  facts  stated,  the 
payment  by  him  to  the  Tishomingo  Savings 
Institution  was  a  payment  to  the  agent  of 
appellant,  and  therefore  discharged  the 
note.  The  court  below  refused,  at  the  re- 
quest of  appellant,  to  instruct  the  jury  to 
return  a  verdict  in  its  favor,  and  this 
action  of  the  court  is  assigned  as  error. 
The   question   in   the  case   is   whether,   in 


making  collection  of  this  note,  the  Tisho- 
mingo Savings  Institution  acted  as  the 
agent  of  appellee  or  of  appellant;  for  it 
is  undoubtedly  the  law  that  if  it  acted  as 
the  agent  of  the  latter  the  note  has  been 
paid,  and  if  of  the  former  it  has  not  been 
paid.  By  the  terms  of  the  note  it  was 
payable  to  the  appellant  at  the  State  Na- 
tional Bank  in  the  city  of  Memphis.  By 
virtue  of  this  stipulation  in  the  contract 
the  appellee  agreed  to  pay  the  note  there, 
and  not  somewhere  else,  and  appellant  was 
entitled  to  have  payment  made  there,  and 
not  at  some  other  plaoe#  For  the  con- 
venience of  appellee  alone,  and  at  his  re- 
quest, the  note  was  forwarded  to  the  Tisho- 
mingo Savings  Institution  for  collection. 
In  so  forwarding  the  note  for  collection, 
appellant  was  serving  the  interest  of  ap- 
pellee, and  not  its  own.  There  was  no  ad- 
vantage or  consideration  moving  to  appel- 
lant which  induced  it  to  so  forward  the 
note  for  collection.  There  was  no  reason 
why  appellant  should  waive  the  stipulation 


received  the  same.  It  would  have  been  an 
idle  and  unnecessary  ceremony  for  the  de- 
fendant to  call  upon  the  agent,  and  say 
to  him  that  the  money  he  had  already  re- 
ceived in  payment  of  the  note  should  be 
then  applied  to  such  payment.  The  maker 
of  the  note  had  the  right  to  rely  upon  his 
payment  already  made,  as  a  satisfaction  of 
the  same,  as  soon  as  the  note  came  to  the 
hands  of  the  plaintiffs'  agent,  who  was  au- 
thorized to  receive  and  who  had  received 
his  money  in  payment  thereof.  In  this 
case,  if  either  party  is  to  suffer  a  loss  by 
the  failure  of  the  person  at  whose  office 
the  note  was  made  payable,  it  should  be  the 
plaintiffs.  They  made  this  note  payable 
at  the  office  of  the  failing  party,  and  there- 
by constituted  him  their  agent  to  receive 
the  money  on  the  note;  and,  he  having  re 
ceived  such  money  of  the  defendant  in  pay- 
ment of  the  same,  although  before  the  note 
wnA  due,  yet,  having  authority  so  to  re- 
ceive the  same,  the  loss,  if  any,  arising  from 
his  subsequent  failure,  should  fall  upon 
the  plaintiffs." 

In  Ward  v.  Smith,  7  Wall.  447,  19  L. 
ed.  207,  where  one  of  three  bonds  which 
were  payable  at  a  certain  bank  was  left 
at  the  designated  place  of  payment  for  col- 
lection, although  it  was  held  that  the  bank 
became  the  agent  of  the  payee  or  obligee 
to  receive  payment,  nevertheless,  it  could 
receive  for  the  debt  of  its  principal  only 
legal  tender  or  money  which  passes  at  par, 
and  that  a  payment  in  the  depreciated  notes 
of  the  banks  of  Virginia  was  not  suffi- 
cient to  discharge  the  obligor.  And  see  a 
holding  to  the  same  effect  in  Scott  v.  Gil- 
key,  supra,  where  some  of  the  notes  were 
sought  to  be  discharged  in  other  things 
than  money. 

Since  it  is  the  duty  of  the  maker  of  a 
note  to  see  that  it  is  paid  at  the  proper 
place  at  maturity,  if  he,  instead  of  per- 
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forming  this  duty,  intrusts  the  money  to 
his  own  bankers  for  such  purpose,  they  be- 
come his  agent,  and  if  they  fail  to  carry 
out  his  instructions,  and  instead  write  to 
have  the  note  sent  to  them  for  payment, 
receive  the  same,  and  fail  without  having 
given  credit  on  their  books  to  the  owner, 
or  canceled  the  note,  the  loss  is  that  of 
the  maker,  and  not  the  holder's.  The  court 
said  that  the  bankers  who  failed  simply 
failed  to  carry  out  the  instructions  of  their 
principal,  and  did  no  act  whatever  as 
agents  of  the  forwarding  bank,  which  was 
the  holder.  Sutherland  v.  First  Nat.  Bank, 
31  Mich.  230. 

In  Fifth  Cong.  Church  v.  Bright,  28  App. 
D.  C.  229,  it  was  held  that  where  the  owner 
of  real  estate  subject  to  a  deed  of  trust 
securing  a  promissory  note  paid  the  note 
to  one  of  the  trustees,  to  whom  it  had 
been  sent  for  collection,  and  at  whose  office 
it  was  payable,  procured  the  cancelation  of 
the  note  represented  by  such  trustee  to  be 
the  one  secured,  and  received  a  properly 
executed  release  of  the  deed  of  trust,  thV 
trustee  received  such  payment  as  the  agent 
of  the  holder,  and  the  latter  would  not  be 
entitled  to  a  cancelation  of  the  release  and 
foreclosure  of  the  deed  of  trust,  if  the  trus* 
tee  absconded  with  the  money  so  paid,  after 
returning  the  genuine  note  to  the  holder, 
with  an  extension  of  time  for  payment  in- 
dorsed thereon. 

In  First  Nat.  Bank  v.  Quinby,  —  Tex. 
Civ.  App.  —,131  S.  W.  429,  the  court 
recognized  the  rule  that  a  bank  receiving 
a  check  or  draft  for  collection  at  a  distant 
point  is  responsible,  in  the  absence  of  in- 
struction from  the  depositor  to  send  the 
draft  to  some  particular  bank  at  the  place 
of  payment,  for  all  subsequent  agents  em- 
ployed in  the  collection.  Tnis  class  of  cases 
is  not  treated  herein.  F.  M,  S. 
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in  the  note  providing  for  its  payment  in 
Memphis.  It  is  true  appellant,  at  the  re- 
quest of  appellee,  trusted  the  Tishomingo 
Savings  Institution  with  the  custody  of  the 
note,  and  authorized  its  delivery  to  appellee 
when  paid;  but,  looking  through  the  form  to 
the  meaning  of  the  transaction,  such  pay- 
ment and  delivery  up  of  the  note  was  not  to 
be  absolute  until  the  money  was  paid  to  the 
appellant  at  the  stipulated  place  of  pay- 
ment in  the  city  of  Memphis.  Taking  the 
whole  transaction,  it  amounts  to  this:  Ap- 
pellee contracted  to  pay  the  note  at  the 
State  National  Bank  at  Memphis;  but  for 
the  convenience  of  appellee,  at  his  request, 
the  note  was  forwarded  to  the  Tishomingo 
Savings  Institution,  as  the  agent  of  ap- 
pellee, to  receive  from  him  the  amount  due 
on  the  note,  and  forward  the  money  to 
appellant  at  the  place  of  payment  in  the 
city  of  Monphis,  provided  for  in  the  note. 
The  appellant  did  not  waive  its  right  to 
have  the  note  paid  there.  It  was  not  asked 
to  waive  this  right.  It  had  no  interest 
to  serve  by  waiving  the  same.  Appellant 
only  acquiesced  in  appellee's  selection  of 
the  Tishomingo  Savings  Institution  as  his 
agent  to  receive  the  amount  due  on  the 
note  and  forward  same  for  him.  Such 
acquiescence  did  not  constitute  the  bank 
so  making  the  collection  the  agent  of  the 
appellant. 

On  account  of  the  insolvency  of  the  Tisho- 
mingo Savings  Institution,  one  or  the  other 
of  the  parties  to  this  suit  must  lose  the 
amount  of  this  note.  Shall  it  be  the  ap- 
pellant, whose  enly  fault  was  in  trying  to 
accommodate  the  appellee,  if  that  may  be 
called  a  fault;  or  shall  it  be  the  appellee, 
who,  for  the  purpose  alone  of  serving  his 
own  ends,  was  the  cause  of  the  selection 
of  the  unfaithful  agent?  We  answer,  the 
latter.  It  follows,  from  these  views,  that 
the  peremptory  instruction  requested  on  be- 
half of  appellant  should  have  been  given. 

Reversed  and  remanded. 


Smithy  J.,  dissenting: 

I  think  that  the  Tishomingo  Savings  In- 
stitution was  constituted,  by  appellant,  its 
agent  in  the  collection  of  the  note,  and, 
consequently,  appellee  was  discharged  when 
he  paid  the  amount  due  on  this  note  to 
the  Tishomingo  Savings  Institution.  It  is 
true  that  appellant  appointed  the  Tisho- 
mingo Savings  Institution  its  agent  at  the 
request  of  appellee,  but  as  no  fraud  or  de- 
ceit on  the  part  of  appellee  was  shown, 
this  fact  cannot,  in  my  judgment,  alter  the 
situation  of  the  parties. 
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OKLAHOMA  SUPRCMB  COURT. 

NETTOGRAPH     MACHINE      COMPANY, 

Plflf.  in  Err., 

V. 

A.  J.  BROWN  et  aL 

(—  Okla.  — ,  114  Pac.  1102.) 

Sale  —  patented     machines  —  implied 
warranty. 

1.  The  law  implies  a  warranty  in  a  con- 
tract for  the  sale  of  patented  machines  that 
they  are  reasonably  adapted  to  the  purpose 
for  which  they  are  made. 

Trlail  —  instruction  —  note  —  patent 
right. 

2.  In  a  suit  on  a  promissory  note  made, 
executed,  and  delivered  by  defendants  to 
plaintiff  for  their  share  of  the  purchase 
price  of  a  patent  right,  where  the  answer 
pleaded  a  failure  of  consideration,  the  court 
did  not  err  in  charging,  in  effect,  that  the 
jury  should  find  for  the  plaintiff,  unless 
the  machines  were  not  reasonably  suited  to 
the  uses  for  which  they  were  made. 

(March  21,  1911.) 

1  TERROR  to  the  Oklahoma  County  Court 
L  to  review  a  judgment  in  favor  of  de- 
fendants in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note  which  had  been  given  for  an  in- 
terest in  a  patent  right.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  6.  McAdams  and  J.  H. 
Grant  for  plaintiff  in  error. 

Messrs.  Burwell,  Crockett,  &  Johnson, 
for  defendants  in  error: 

Where  a  manufacturer  or  a  dealer  con- 
tracts to  supply  ar  article  which  he  manu- 
factures or  produces,  or  in  which  he  deals, 
to  bo  applied  to  a  particular  purpose,  so 
that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer  or 

Headnotes  by  Tubneb,  Ch.  J. 

Note,'— Implied  warranty  of  fitness  of 
goods  l>ought  for  a  special  purpose. 

This  question  is  discussed  in  the  notes 
to  McQuaid  v.  Ross,  22  L.R.A.  189;  Leavitt 
V.  Fiberloid  Co.  16  L.R.A.(N.S.)  855;  Oil 
Well  Supply  Co.  v.  Watson,  16  L.R.A.(N.S.) 
868;  Farrell  v.  Manhattan  Market  Co.  15 
L.R.A.(N.S.)  884;  and  Miller  v.  Ravniond, 
31  L.R.A.(N.S.)  783.  The  authorities  re- 
viewed in  those  notes  establish  the  general 
rule  of  law  that  where  an  article  is  ordered 
for  a  specific  purpose,  and  that  purpose  is 
communicated  to  the  seller,  and  the  buyer 
relies  upon  the  seller's  skill,  judgment,  and 
experience  to  furnish  something  that  will 
answer  that  purpose;  or,  if  the  seller  un- 
dertakes to  suppiv  goods  manufactured  by 
himself  for  a  special  purpose,  and  the  buyer 
has  no  opportunity  of  inspecting  them, 
there  is  an  implied  warranty  that  the  arti- 


738 


OKLAHOMA  SUPREME  COURT. 


Mab., 


dealer,  there  is  in  that  case  an  implied 
term  of  warranty  that  it  shall  be  reason- 
ably fit  for  the  purpose  to  which  it  is  to  be 
applied. 

Beiijamin,  Sales,  §  057;  Williston,  Sales, 
1009,  §§  232,  233,  235,  236. 

The  rule  of  caveat  emptor  cannot  apply 
to  a  sale  of  a  patented  article. 

2  Mechem,  Sales,  §  1258;  Little  y.  G.  E. 
Van  Syckle  &  Co.  116  Mich.  480,  73  N.  W. 
554;  Kennebrew  v.  Southern  Automatic 
Electric  Shock  Mach.  Co.  106  Ala.  377,  17 
So.  645;  Alpha  Checkrower  Co.  v.  Bradley, 
106  Iowa,  637,  75  N.  W.  369;  Skinner  v. 
Kerwin  Ornamental  Glass  Co.  103  Mo.  App. 
650,  77  8.  W.  1011;  Iowa  Economic  Heater 
Co.  V.  American  Economic  Heater  Co.  32 
Fed.  735;  Overton  v.  Phelan,  2  Head,  445; 
Charlotte,  C.  &  A.  R.  Co.  v.  Jesup,  44  How, 
Pr.  447;  Maurer  v.  Bliss,  14  Daly,  150,  6 
N.  Y.  S.  R.  224;  Harris  Bros.  v.  Waite,  61 
Vt.  480,  31  Am.  Rep.  694;  Kellogg  Bridge 
Co.  V.  Hamilton,  110  U.  S.  109,  28  L.  ed. 
87,  3  Sup.  Ct.  Rep.  537 ;  Comings  v.  Leedy, 
114  Mo.  454,  21  S.  W.  804;  Bulkley  v. 
Honold,  19  How.  390,  15  L.  ed.  663. 

Turner,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  March  6,  1904,  the  Nettograph  Ma- 
chine Company,  plaintiff  in  error,  sued  Jen- 
nie Brown  and  A.  J.  Brown,  in  the  county 
court  of  Oklahoma  county,  on  their  -one 
certain  promissory  note,  dated  September 
24,  1903,  for  $600,  payable  ninety  days 
thereafter,  together  with  interest  and  at- 
torneys' fees.  Before  issue  joined^  E.  C. 
Trueblood,  administrator  of  the  estate  of 
said  Jennie,  was  made  a  party  defendant. 
Considering  only  certain  paragraphs  not 
eliminated  by  demurrer,  defendants,  after 
general  denial,  for  answer  admitted  the 
execution  of  the  note,  but  for  defense  there- 
to pleaded  substantially  thai  the  same  was 
given  for  a  part  of  their  share  of  the  pur- 
chase price  of  sixty  Nettograph  slot  ma- 
chines purchased  of  plaintiff,  together  with 
the  right  to  sell  and  use  the  same  in  Okla- 


homa and  Indian  territory;  that  the  same 
was  a  patent  device  designed  to  operate  in 
public  places  by  dropping  a  nickel  in  a  slot 
in  said  machine,  wherein  a  certain  appa- 
ratus would  produce  a  picture  under  an 
electric  light  and  sing  a  song;  that  plain- 
tiff had  breached  its  contract  of  warranty 
in  the  sale  of  said  machines,  in  that  the 
same  were  worthless  and  were  of  no  prac 
tical  utility  for  the  purpose  for  which  they 
were  made,  and  hence  the  consideration  for 
said  note  had  wholly  failed,  and  sought  to 
recoup  damages  to  the  amount  thereof  and 
in  a  sum  certain,  alleged  to  have  been  sus- 
tained in  repairing  said  machines,  so  that 
they  would  work  as  designed,  and  in  a  fur- 
ther sum  certain,  alleged  to  have  been  sus- 
tained in  traveling  expenses  from  place  tu 
place  where  said  machines  were  located  in 
said  territory,  and  prayed  that  the  same  be 
set  off  against  said  note  in  full  liquidation 
thereof.  After  reply,  and  a  motion  by 
plaintiff  to  require  defendants  to  elect 
whether  they  would  rely  on  a  breach  of 
warranty  or  fraud  and  a  rescission  of  the 
written  contract  entered  into  between  plain- 
tiff and  defendants  at  the  time  of  the  sale 
of  the  property  had  been  overruled,  there 
was  trial  to  a  jury,  which  resulted  in  judg- 
ment for  defendants,  and  plaintiff  brings 
the  case  here. 

The  first  enror  complained  of  is  that  the 
court  erred  in  overruling  plaintiff's  said 
motion.  We  do  not  think  so,  for  the  reason 
that,  after  certain  defenses  were  eliminated 
by  plaintiff's  demurrer,  there  only  remained 
the  defense,  as  stated,  in  paragraphs  1  and 
4  of  defendants'  answer.  Under  this  view 
of  the  pleadings,  it  is  unnecessary  for  us 
to  determine  as  a  matter  of  law  whether 
defendants  waived  their  right  to  rescind 
said  contract  by  reason  of  certain  acts  ou 
their  part,  as  insisted  by  counsel  for  plain- 
tiff. What  defendants  did  here  was  to 
stand  upon  the  contract  and  sue  for  a 
breach  of  warranty. 

To  maintain  the  issues  on  their  part,  de- 
fendants  introduced   in   evidence   said   con- 


cle  will  be  reasonably  fit  for  the  intended 
purpose.  And  this  rule  of  law  finds  sup- 
port also  in  the  following  cases,  decided 
since  the  preparation  of  the  notes  men- 
tioned:     S,   F.   Bowser   &   Co.   v.   Kilgore, 

—  Ark.  — ,  139  S.  W.  641;  Bobrick  Chemi- 
cal Co.  V.  Prest-0-Lite  Co.  —  Cal.  —,116 
Pac.  747;   Doylestown  Agri.  Co.  v.  Ewing, 

—  Del.  — ,  79  Atl.  212;  Blizzard  Bros.  v. 
Growers'  Canning  Co.  — Iowa,  — ,  132  N. 
W.  66;  Rhodesia  Mfg.  Co.  v.  Tombacher, 
129  N.  Y.  Supp.  420. 

On  the  other  hand,  from  the  authorities 
reviewed  in  the  notes  mentioned,  it  may  be 
laid  down  as  a  general  rule  of  law  that 
where  a  known,  described,  and  definite  arti- 
cle is  ordered  of  a  manufacturer  or  dealer, 
34  L.R.A.(N.S.) 


although  the  purpose  for  which  it  is  in- 
tended is  communicated  by  the  purchaser, 
still,  if  the  known,  described,  and  definite 
thing  be  supplied,  that  is,  if  the  purchaser 
gets  the  very  thing  he  ordered,  there  is  no 
warranty  that  it  shall  answer  the  particu- 
lar purpose  intended.  And  this  rule  findn 
support  in  the  following  cases,  decided  since 
the  preparation  of  the  notes  referred  to: 
Elevator  Safety  Device  Co.  v.  Brown-Ketch- 
am  Iron  Works,  153  111.  App.  313;  Stan> 
ford  V.  National  Drill  &  Mfg.  Co.  —  Okla. 
— ,  114  Pac.  734;  Obenchain  v.  Roff,  — 
Okla.  — ,  116  Pac.  782;  John  A.  Roebling*8 
Sons  Co.  V.  American  Amusement  &  Constr. 
Co.  231   Pa.  261,  80  Atl.  647. 
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tract.  It  was  dated  August  20,  1903,  and, 
in  effect,  provided  that  plaintiff,  for  a  cer- 
tain consideration,  of  which  the  note  in 
question  represented  a  part,  sold  defend- 
ants the  exclusive  right  and  license  to  sell, 
use,  lease,  and  employ,  and  license  others 
to  sell,  use,  lease,  and  employ,  for  and 
within  Oklahoma  and  Indian  territories,  a 
certain  device  known  as  the  "Nettograph 
machine,"  patented,  owned,  and  controlled 
by  plaintiff,  together  with  sixty  of  said 
machines  and  sixty  sets  of  pictures  and 
phonograph  records.  "All  of  said  machines 
to  be  equipped  with  one  set  of  pictures  and 
one  phonograph  record  complete,  all  in 
working  order."  Pursuant  to  this  contract, 
the  note  sued  on  was  executed,  and  the  first 
nhipment  of  the  machines  in  question  de- 
livered to  defendants.  Besides  there  being 
printed  on  them  instructions  for  their 
operation,  the  contract  further  provided  for 
the  protection  of  defendants  in  the  use  of 
said  machines,  and  against  competition  by 
all  who  "shall  hereafter  use  and  operate 
within  the  territories  of  Oklahoma  territory 
and  Indian  territory  for  the  purpose  of 
profit,  devices  for  the  illustrating  of  song 
or  dialogue,  which  will  infringe  upon  the 
patents  or  a  patent  owned  by  said  party  of 
the  first  part  at  this  date,  covering  the  de- 
vices or  patents,  patent  or  device,  employed 
in  said  'coin-controlled  Nettograph  ma 
chine.' " 

It  is  useless  to  set  forth  defendants'  tes- 
timony in  detail  in  support  of  this  issue. 
It  is  sufficient  to  say  the  undisputed  testi- 
mony discloses  that  the  machines  werf*. 
worthless  and  of  no  practical  utility  for 
the  purpose  intended  by  the  patentee,  and 
the  jury,  in  effect,  so  found.  We  will  not 
disturb  the  verdict,  unless,  as  is  contended, 
that,  as  no  express  warranty  is  contained  in 
the  contract,  the  court  erred  in  instructing 
the  jury,  in  effect,  that  there  was,  on  the 
part  of  the  plaintiff,  an  implied  warranty 
that  the  macliines  were  reasonably  fit  for 
tlie  purpose  for  which  they  were  made. 
There  was  no  error  in  this.  1  Daniel  on 
Negotiable  Instruments,  §  203,  says: 
"Where  the  patented  machine  is  worthless 
and  unsuited  to  the  purpose  for  which  it 
was  made,  the  consideration  of  a  note  given 
for  the  right  to  sell  it  totally  fails.  The 
adaptation  of  a  machine  to  the  uses  for 
which  it  was  made  is  always  warranted. 
So,  generally,  if  the  thing  purchased  was 
utterly  wortliless  when  purchased,  there  is 
a  total  failure  of  consideration,"— citing 
Smith  V.  Hightower,  76  Ga.  630;  Herman  r. 
Gray,  79  Wis.  183,  48  N.  W.  113;  Comings 
V.  Leedy,  114  Mo.  454,  21  S.  W.  804. 
See  also  Aultman  v.  Hunter,  82  Mo.  App. 
632;  Skinner  v.  Kerwin  Ornamental  Glass 
Co.  103  Mo.  App.  660,  77  S.  W.  1011;! 
Kennebrew  v.  Southern  Automatic  Electric 
34  L.R.A.(N.8.) 


Shock  Mach.  Co.  106  Ala.  377,  17  So.  545; 
Detrick  v.  McGlone,  46  Ind.  291. 

In  Comings  v.  Leedy,  114  Mo.  454,  21  S. 
W.  804,  the  answer  to  a  suit  in  ejectment 
set  up,  among  other  defenses,  that  the  note 
and  deed  of  trust  under  which  plaintiff 
claimed  title  were  without  consideration, 
and  that  the  defendant,  Mary  A.  Leedy, 
was  the  owner  of  the  property.  The  facts 
were  that  said  note  and  deed  of  trust  had 
theretofore  been  executed  by  said  Mary  and 
her  husband,  and  delivered  to  the  two  own- 
ers, in  purchase  of  a  certain  patent  right 
called  a  "sadiron,"  and  by  them  indorsed, 
without  recourse,  to  plaintiff.  The  "sad- 
iron" was  worthless.  The  court  said :  "The 
only  consideration  for  either  of  the  notes 
was  the  right  to  the  state  of  Colorado,  in 
the  patented  iron,  which  the  evidence  shows 
is  worthless  and  unsuited  to  the  purpose  for 
which  it  was  made.  The  adaptation  of  a 
machine  to  the  uses  for  which  it  is  made  is 
always  warranted.  Smith  v.  Hightower,  76 
Ga.  680;  Dan.  Neg.  Inst.  §  203,  p.  220. 
So,  generally,  if  the  thing  purchased  was  en- 
tirely worthless  when  purchased,  there  is  a 
total  failure  of  consideration.  Arnold  v. 
Wilt,  86  Ind.  307 ;  Brown  v.  Weldon,  27  Mo. 
App.  251.  There  is  a  total  absence  of  con- 
sideration for  either  of  the  notes." 

Smith  V.  Hightower,  supra,  was  a  suit 
on  a  promissory  note.  One  plea  was  that 
the  note  was  given  in  consideration  of  the 
exclusive  right  to  sell  two  patents,  one  for 
"patent  grazers"  and  the  other  "patent 
buggy  attachments,"  in  the  counties  of 
Johnson  and  Laurens;  that  the  machines 
were  worthless  and  the  consideration  had 
failed.  The  machines  were  worthless  and 
unsuited  to  the  purpose  for  which  they 
were  made,  and  the  jury  so  found.  In  dis- 
cussing the  overruling  of  a  demurrer  to  the 
plea,  the  supreme  court  said:  "It  rested  on 
the  ground  that  defendant  did  have  the 
right  to  sell  in  those  counties,  and  therefore 
the  consideration  did  not  fail;  but  it  is  hard 
to  understand  of  what  value  is  the  exclusive 
right  to  sell  a  worthless  thing,  totally  un- 
fitted for  the  use  for  which  it  was  manu- 
factured; and,  if  valueless,  we  do  not  see 
where  the  consideration  to  sell  it  can  be 
found.  Its  adaptation  to  the  use  for  which 
the  machine  is  made  is  always  warranted." 

In  the  light  of  which  we  cannot  say 
the  court  erred  in  so  charging  and  in  refus- 
ing to  charge  as  requested,  in  effect,  that 
before  defendants  can  defeat  the  action  on 
the  plea  of  failure  of  consideration,  they 
must  show  the  machines  were  useless  in  the 
sense  that  will  avoid  the  patent,  having, 
as  we  think,  fairly  covered  that  phase  of  the 
case  in  its  charge,  which  we  have  carefully 
examined,  and  which  was  substantially  the 
force  and  effect  of  the  charge  in  Smith  v. 
Hightower,  supra. 
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For  the  reason  that  it  is  apparent  from 
the  contract  and  from  the  instructions 
stamped  upon  the  machines,  and  from  the 
practical  demonstration  of  the  workings 
thereof  by  plaintiff's  agent  before  the  sale, 
that  they  werf  "coin  controlled,"  and  de- 
signed to  work  by  dropping  a  nickel  in  a 
slot,  we  will  not  consider  plaintififs  conten- 
tion that  there  is  nothing  in  the  record  to 
show  the  use  for  which  they  were  made. 
Neither  is  there  anything  in  the  contention 
that  the  court  erred  in  admitting  evidence 
over  objection,  in  effect,  that  said  agent  rep- 
resented to  defendants,  to  induce  a  sale, 
that  the  same  could  be  operated  by  a  nickel 
only,  for  the  reason  that  said  error,  if  any, 
was  cured  when  the  court  charged:  "You 
are  further  instructed  that  while  some  evi- 
dence was  permitted  to  go  to  you  that 
there  were  representations  made  that  these 
machines  would  operate  only  when  a  nickel 
was  placed  therein,  that  nevertheless  this 
evidence  was  not  within  the  issues  of  the 
case,  and  no  such  allegation  having  been 
made  in  the  answer,  and  you  are  therefore 
instructed  not  to  consider  this  evidence  as 
to  these  representations." 

This,  we  think,  covers  all  the  contentions 
of  plaintiff  in  error,  whose  counsel  have 
failed  to  assign  errors  in  their  brief  as  re- 
quired by  the  rules  of  this  court. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

All  the  Justices  concur. 


MISSISSIPPI  SUPREBIE  COURT. 

YAZOO  &  MISSISSIPPI  VAIXEY  RAIL- 
ROAD COMPANY,  Appt., 
v. 

MRS.  W.  H.  HARDIB. 

(—  Miss.  — ,  66  So.  42.) 

Damages  —  punitive  —  conditions  un- 
der which  passenger  is  carried  past 
station. 

1.  The  question  whether  or  not  punitive 
damages  can  be.  assessed  against  a  railroad 
company  for  carrying  a  passen^r  past  her 
station  cannot  be  affected  by  the  fact  that 
she  was  in  impaired  health,  was  bound  for 
a  hospital,  and  upon  being  returned  to  the 
station  later  in  the  day,  was  compelled  to 
get  off  in  the  rain,  which  aggravated  her 
condition  of  ill  health. 

Same  —  carrying  passenger  beyond  sta- 
tion —  punitive. 

2.  A  railroad  company  is  not  liable  for 

Note. —  As  to  measure  of  damages  for 
carrying  passenger  beyond  station,  see  note 
to  Dalton  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  17  L.R.A.(N.S.)  3226,  and  other  notes 
tlierein  referred  to  for  collateral  questions. 
34  L.R.A.(N.S.) 


punitive  damages  merely  for  failure  to 
notify  a  passenger  of  the  train's  arrival  at 
his  station,  and  refusal  to  return  with  him 
when  the  fact  that  he  has  been  carried  past 
is  discovered,  where  the  failure  is  the  re- 
sult of  mere  neglect. 

On  Suggestion  of  Error. 

Joint    tort    feasors  —  dismissal    as    to 
one  — effect  on  other's  liability. 

3.  A  railroad  company  sued  jointly  with 
a  chair  car  company  for  damages  for  Keg 
ligently  carrying  a  passenger  past  his  sta- 
tion cannot  complain  that  the  action  is 
dismissed  in  favor  of  the  latter,  and  al- 
lowed to  proceed  against  it  alone,  since  it 
cannot  escape  its  own  liability  because  an- 
other, also  liable,  is  allowed  to  go  free. 

Damages  *-  punitive  —  basis  of  allow- 
ance. 

4.  Punitive  damages  are  allowed  for  the 
public  good  and  for  the  purpose  of  deter- 
ring others  from  a  like  offense,  and  never 
for  the  purpose  af  enriching  the  injured 
person. 

Same  *-  refusal  to  back  train  —  wilful- 
ness. 

5.  The  refusal  of  a  railroad  company  to 
back  a  train  which  has  started  from  one 
station  to  another,  to  permit  a  passenger 
for  the  former,  who  has  been  negligently 
carried  past,  to  get  off,  is  not  such  wilful- 
ness as  will  justify  an  award  of  punitive 
damages  against  it,  where,  because  of  nec- 
essary statutory  precautions,  it  would  en- 
tail considerable  delay,  since  the  rights  of 
other  passengers  required  the  train  to  pro* 
ceed  on  its  journey. 

(May  16,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Coahoma 
County,  awarding  plaintiff  $6,000  dam- 
ages for  negligently  carrying  her  past  her 
station,  and  refusing  to  back  the  train  to 
permit  her  to  alight.  Reversed. 
The  facts  are  stated  in  the  opinions. 
Messrs.  lliayes  &  liongstreet  for  appel- 
lant. 

Messrs.  Brewer  ft  Watklns  and  J.  W. 
Outrer,  for  appellee: 

It  is  the  duty  of  a  railroad  company  to 
announce  or  give  notice  to  its  passengers 
in  some  way  of  the  arrival  of  the  train  at 
the  passenger's  destination;  and  it  is  lia- 
ble for  any  loss  or  injury  sustained  by  the 
passenger  because  of  a  failure  to  give  such 
notice. 

Dorrah  v.  Illinois  C.  R.  Co.  66  Miss.  14, 
7  Am.  St.  Rep.  629,  3  So.  .36;  Louisville, 
N.  O.  &  T.  R.  Co.  V.  Mask,  64  Miss.  738, 
2  So.  360. 

Plaintiff  is  entitled  to  punitive  dam- 
ages. 

Higgins  V.  Louisville,  N.  O.  &  T.  R.  Co* 
64  Miss.  80,  8  So.  176;  New  Orleans,  J.  h 
G.  N.  R.  Co.  V.  Hurst,  86  Miss.  660,  74  Am. 
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Dec.  786;  Jackson  Electric  R.  Light  &  P. 
Co.  V.  Lowry,  79  Miss.  431,  30  So.  634; 
Kansas  City,  M.  &  B.  Co.  v.  Hawkins,  82 
Miss.  209,  34  So.  323;  Illinois  C.  R.  Co.  t. 
Harper,  83  Miss.  560,  64  L.R.A.  283,  102 
Am.  St.  Rep.  469,  35  So.  764. 

Failure  of  appellant  to  stop  the  train 
BO  that  plaintiff  might  alight  when  at  the 
station,  upon  the  signal  given  by  the  Pull- 
man porter,  was  a  wilful  disregard  of  the 
rights  of  the  appellee. 

6  Cyc.  Law  &  Proc.  p.  597. 

Plaintiff  had  a  perfect  right  and  was 
clearly  within  the  limit  of  her  privileges 
as  a  passenger,  as  soon  as  the  train  started 
from  the  station  to  demand  that  it  be 
stopped,  and  to  demand  that  it  be  backed 
to  the  station,  that  she  might  alight  there- 
from. 

New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hurst, 
36  Miss.  660,  74  Am.  Dec.  785;  Southern  R. 
Co.  V.  Kendrick,  40  Miss.  374,  90  Am.  Dec. 
332;  Memphis  &  C.  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  609;  Higs^ins  v. 
Louisville,  N.  O.  A  T.  R.  Co.  64  Ikliss.  80, 
8  So.  176;  Jackson  Electric  R.  Light  &  P. 
Co.  ▼.  Lowry,  79  Miss.  431,  30  So.  634; 
Davis  V.  Yazoo  &  M.  Valley  R.  Co.  96  Miss. 
540,  49   So.   179. 

If  any  element  permitting  punitive  dam- 
ages is  shown,  then  it  is  a  question  for  the 
jury,  and  not  for  the  court,  to  award  or 
decline  to  award  such  damages. 

Heirn  y.  M'Caughan,  32  Miss.  17,  66  Am. 
Dec.  588;  Wilson  v.  New  Orleans  &  N.  E. 
R.  Co.  63  Miss.  352;  Kansas  City,  M.  &  B. 
R.  Co.  V.  Riley,  68  Miss.  765,  13  L.R.A.  38, 
24  Am.  St  Rep.  309,  9  So.  443;  Howell  v. 
Shannon,  80  Miss.  598,  92  Am.  St.  Rep. 
609,  31  So.  965;  Yazoo  k  M.  Valley  R. 
Co.  V.  White,  82  Miss.  120,  33  So.  970; 
Yazoo  k  M.  Valley  R.  Co.  v.  Mitchell,  83 
Miss.  179,  35  So.  339;  Illinois  C.  R.  Co. 
V.  Harper,  83  Miss.  560,  64  L.R.A.  283, 
102  Am.  St.  Rep.  469,  35  So.  764;  Illi- 
nois C.  R.  Co,  V.  Reid,  93  Miss.  458,  17 
L.R.A.(N.S.)  344,  46  So.  146;  Illinois  C. 
R.  Co.  ▼.  Armstrong,  93  Miss.  583,  47 
So.  427;  Western  U.  Teleg.  Co.  v.  Hiller, 
93  Miss.  658,  47  So.  377;  Burns  v.  Ala* 
bama  &  V.  R.  Co.  93  Miss.  816,  47  So.  640. 

Mayes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  this  record  the  only  question  we 
are  required  to  determine  is  whether  or 
not  the  trial  court  should  have  instructed 
the  jury  that  they  might  assess  punitive 
damages.  If  the  facts  did  not  warrant  the 
submission  of  this  question  to  the  jury, 
the  case  must  be  reversed,  as  it  is  manifest 
that  the  jury  awarded  more  than  actual 
damage.  Should  the  trial  court  have  au- 
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I  thorized  the  jury  to  consider  the  question 
of  punitive  damages?  Since  this  is  the 
only  question  which  we  are  required  to  de- 
termine at  this  time,  all  testimony  relat- 
ing to  the  physical  condition  of  Mrs.  Bar- 
die at  the  date  she  was  carried  beyond  her 
stop  is  unimportant.  It  is  equally  unim- 
portant to  consider  the  testimony  as  to 
what  her  purposes  were  in  going  from 
Clarksdale  to  Areola,  and  that  she  was  in 
an  impaired  state  of  health,  and  intended 
to  go  to  a  hospital  in  Greenville,  after 
staying  a  few  days  at  the  home  of  a  friend 
near  Areola.  We  may  leave  out  of  view 
the  condition  of  the  weather  at  the  time 
the  train  from  Clarksdale  arrived  at  Ar- 
eola at  3:25  P.  M.  It  is  equally  unimpor- 
tant to  consider  the  fact  that,  by  being 
carried  by  her  station  to  Rolling  Fork,  and 
after  her  return  to  Areola  at  6  o'clock 
p.  M.,  she  got  off  her  train  at  Areola  in 
the  rain,  and  her  condition  of  ill  health  was 
aggravated  by  getting  wet.  These  facts  may 
be  material  on  a  question  of  actual  damage. 
Such  facts  may  also  be  material  as  matters  of 
aggravation,  if  the  facts  in  the  record  made 
a  case  for  the  assessment  of  punitive  dam- 
ages. But,  as  stated  above,  the  sole  ques- 
tion in  this  case  is  whether  or  not  it  was 
proper  for  the  court  to  instruct  the  jury 
that  they  might  assess  punitive  damages. 
In  the  consideration  of  this  question,  all 
circumstances  which  might  aggravate  the 
damage  must  be  placed  out  of  view  until 
the  question  of  whether  punitive  damages 
can  be  assessed  at  all  is  determined. 

The  facts  are  wanting  in  every  element 
which  would  warrant  the  court  in  instruct- 
ing the  jury  that  punitive  damages  might 
be  assessed.  A  railroad  company  is  not 
liable  for  punitive  damages  for  a  mere 
failure  to  perform  its  contractual  duty. 
This  is  expressly  held  in  the  case  of 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Scurr,  59 
Miss.  456,  42  Am.  Rep.  373,  and  in  many 
cases  cited  in  the  reprint  of  this  case  to 
be  found  in  book  29,  p.  189,  Reprint  of 
Mississippi  Reports.  A  railroad  company 
which  has  violated  its  duty  can  be  assessed 
with  punitive  damages  only  where  there 
has  been  some  intentional  wrong,  insult, 
abuse,  harshness,  or  where  there  has  been 
such  gross  neglect  of  duty  as  to  evince  reck- 
less indifference  of  the  rights  of  others. 
This  has  been  the  consistent  holding  of  this 
court  in  all  cases  which  have  been  brought 
to  it  where  this  question  was  involved.  In 
this  case  there  is  no  evidence  evincing  any 
intentional  wrong,  insult,  abuse,  harshness, 
or  gross  neglect  of  duty  evincing  indiffer- 
ence to  the  right  of  the  appellee.  Mrs. 
Hardie  boarded  the  train  at  Clarksdale  for 
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Areola.  She  provided  herself  with  a  ticket 
which  entitled  her  to  passage  on  the  train, 
and  on  entering  same,  instead  of  going  in- 
to the  day  coach,  she  went  into  the  Pull- 
man for  the  purpose  of  obtaining  the  more 
desirable  accommodation  afforded  by  it. 
When  she  entered  the  Pullman  car,  she 
paid  the  additional  fare,  and  it  became 
the  duty  of  both  the  Pullman  Company  and 
the  railroad  company  to  notify  her  when 
she  reached  her  destination,  and  to  assist 
her  to  safely  get  off  the  cars  at  Ihat  point. 
The  train  reached  her  destination  at  3:25 
in  the  afternoon,  but  no  employee  of  either 
company  notified  her  that  she  had  reached 
her  destination,  nor  was  any  attempt  made 
to  notify  her  while  the  train  stopped  at  her 
station;  but  there  is  no  evidence  in  the  rec- 
ord from  which  it  may  be  inferred  that 
this  failure  of  duty  on  the  part  of  the  two 
companies  was  the  result  of  anything  more 
than  mere  neglect.  There  is  no  evidence 
tending  to  prove  that  the  failure  of  the  two 
companies  to  discharge  their  duty  was  in- 
tentional, or  the  result  of  a  reckless  dis- 
regard of  the  rights  of  Mrs.  Hardie. 

Shortly  after  the  train  started  from  Ar- 
eola, the  station  at  which  Mrs.  Hardie 
should  have  gotten  off,  she  discovered  that 
she  had  passed  her  station,  and  undertook 
to  have  the  porter  stop  the  train,  and  a 
few  minutes  afterwards  appealed  to  the 
conductor,  demanding  that  he  stop  the 
train  and  take  her  back  to  Areola.  At  this 
time  the  train  had  gone  some  hundred  yards 
or  more  from  the  station  at  Areola  and 
was  under  full  headway.  The  testimony' 
shows  that  the  conductor  was  polite  and 
courteous,  and  that  the  employees  of  both 
the  railroad  and  sleeping  car  company  were 
courteous  and  polite;  but  the  conductor 
refused  to  stop  the  train  and  have  it  backed 
to  Areola  for  the  purpose  of  allowing  Mrs 
Hardie  to  debark.  The  proof  shows  that 
the  conductor  declined  to  do  this,  not  be- 
cause of  any  intent  on  his  part  to  disregard 
the  rights  of  Mrs.  Hardie,  not  because  of 
any  intention  to  inflict  any  intentional  in- 
jury or  cause  her  trouble,  but  because,  in 
good  faith,  he  believed  that  her  request 
was  impracticable,  and  that  the  train  had 
prbceeded  too  far  for  him  to  do  as  request- 
ed. There  was  no  harshness,  no  impolite- 
ness, no  rudeness,  no  intentional  injury, 
unless  it  can  be  said  that  the  mere  fact 
that  the  conductor  would  not  comply  with 
the  request  of  appellee  constituted  an  in- 
tentional wrong  or  gross  neglect  of  duty. 
This  we  cannot  say.  Mrs.  Hardie  was  car- 
ried beyond  her  station  to  Rolling  Fork, 
and  returned  safely  to  Areola  about  6 
o'clock  in  the  afternoon,  without  cost.  She 
does  not  complain  of  any  lack  of  courtesy 
on  the  part  of  the  emplovees  to  her.  It 
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may  be  that  it  was  the  duty  of  the  con- 
ductor to  stop  the  train  and  carry  Mrs. 
Hardie  back  to  her  station.  As  to  what 
the  duties  of  the  conductor  were  we  are 
not  called  upon  to  decide.  If  it  be  conced- 
ed that  it  was  his  duty  to  back  up  to  the 
station  and  let  Mrs.  Hardie  off,  a  mere 
failure  to  observe  that  duty  would  no  more 
justify  awarding  punitive  damages  than 
would  the  failure  to  put  her  off  at  the  sta- 
tion in  the  first  instance,  if  no  intentional 
wrong,  rudeness,  or  harshness  characterized 
a  refusal  to  stop  and  back  up,  when  the 
conductor  was  acting  in  good  faith  and  in 
the  honest  belief  that  his  duty  required 
him  to  go  on  to  the  next  station. 

It  is  evident  the  company  is  liable  for 
whatever  actual  damage  Mrs.  Hardie  may 
have  sustained  by  reason  of  the  failure  to 
perform  its  duty,  but  there  is  no  liability 
for  punitive  damages.  We  are  unable  to 
distinguish  this  case  from  the  case  of  Mis- 
sissippi &  T.  R.  Co.  V.  Gill,  66  Miss.  39, 
5  So.  303. 

Reversed  and  remanded. 

A  suggestion  of  error  having  been  filed, 
Mayes,  Ch.  J.,  on  July  3,  1911,  handed 
down  the  following  additional  opinion: 

On  the  12th  day  of  March,  1909,  Mrs. 
Hardie  became  a  passenger  on  the  liHe  of 
railway  owned  by  appellant.  She  boarded 
a  regular  passenger  train  at  Clarksdale, 
bound  for  Areola.  The  train  on  which  she 
was  traveling  was  due  to  arrive  at  Areola 
at  3:25  P.  M.,  and  did  arrive  at  that  time, 
but,  on  account  of  the  negligence  of  the 
employees  of  the  train,  Mrs.  Hardie  was 
carried  beyond  Areola  to  Rolling  Fork,  and 
returned  on  the  next  train  without  expense 
to  herself,  reaching  Areola  about  6  p.  m. 
Omitting  in  this  preface  to  state  the  cir- 
cumstances of  aggravation  relied  on  as  con- 
stituting the  basis  for  the  assessment  of 
punitive  damages,  it  is  suificient  to  state 
that  she  suffered  a  delay  of  about  two  hours 
and  thirty-five  minutes.  She  brought  suit 
against  appellant,  alleging,  among  other 
things,  that  as  soon  as  it  was  discovered 
that  she  had  been  negligently  carried  by 
her  station,  the  porter  of  the  car  seized 
the  bell  cord,  and  caused  the  train  to  stop 
about  a  quarter  of  a  mile  below  the  de- 
pot, whereupon  she .  demanded  that  her 
train  be  backed  to  the  station  and  she  be  al- 
lowed to  get  off,  and  the  declaration  al- 
leges that  this  the  employees  "wilfully,  ma- 
liciously, oppressively,  and  arbitrarily  de- 
clined to  do."  She  recovered  a  judgment 
against  appellant  for  $5,000  and  from  this 
judgment  an  appeal  was  prosecuted  and  the 
cause  reversed,  and  this  court,  after  ma- 
ture  consideration  of  the  whole  case,  was 
of   the  opinion  that  no  view  of   the   cufn* 
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warranted  the  trial  court  in  authorizing 
the  jury  to  impose  punitive  damage.  This 
case  is  again  before  us  on  suggestion  of 
error,  filed  by  counsel  for  appellee,  to  the 
original  opinion.  Before  discussing  the 
case  in  detail,  a  few  general  observations 
may  not  be  amiss. 

Some  of  the  questions  now  pressed  for 
decision,  while  in  the  case  on  its  first  hear- 
ing, were  deemed  not  essential  to  decision, 
and  we  did  not  decide  them.  We  shall 
do  so  now.  When  we  held  that  the  facts 
made  no  case  for  punitive  damage,  the  ques- 
tions now  discussed  were  necessarily  decid- 
ed adverse  to  counsel  for  appellee. 

It  appears  that  when  Mrs.  Hardie  took 
passage  on  the  train,  she  went  into  a 
Pullman  car  attached  to  same,  and  became 
a  passenger  on  that.  The  suit  was  begun 
originally  against  both  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company  and  the 
Pullman  Company.  When  all  testimony 
had  been  taken,  a  motion  was  made  by  the 
Pullman  Company  to  peremptorily  instruct 
the  jury  in  its  favor.  The  court  granted 
the  instruction,  and  dismissed  the  suit  as 
to  the  Pullman  Company.  It  is  insisted 
by  appellants  that  this  was  reversible  er- 
ror. We  cannot  assent  to  this.  Both  com- 
panies -may  be  liable  for  the  negligence, 
either  jointly  or  separately,  but  neither  is  in 
any  position  to  complain  that  the  other  is 
not  sued,  or  that,  being  jointly  sued,  the 
plaintiff  dismisses  as  to  one.  If  the  trial 
court  was  in  error  as  to  the  peremptory 
instruction  given  to  the  Pullman  Company, 
dismissing  the  suit  as  to  it,  the  railroad 
company  is  in  no  position  to  complain, 
because  it  neither  adds  to  nor  lessens  its 
liability  to  plaintiff.  Nelson  v.  Illinois  C. 
R.  Co.  —  Miss.  — ,  31  L.R.A.(N.S.)  689, 
63   So.   610. 

Another  general  observation  we  desire  to 
make  is  that  the  declaration  filed  mainly 
relies  for  the  right  to  impose  punitive 
dama:^es  upon  a  supposed  duty  that  the 
railroad  owes  a  passenger  to  back  the  train 
to  the  station  where  it  negligently  failed 
to  put  the  passenger  off,  when  it  is  discov- 
ered that  such  passenger  has  been  negli- 
getitly  carried  by.  This  supposed  duty  we 
shall  discuss  further  on  in  this  opinion, 
the  purpose  in  mentioning  it  now  being 
to  call  attention  to  the  fact  that  the  dec- 
laration is  based  on  the  above  idea. 

Counsel  filing  the  suggestion  of  error 
seemed  deeply  impressed  with  the  belief 
that  this  court  has  committed  grave  error 
in  reversing  this  case.  So  deeply  convicted 
are  counsel  that  the  court  has  erred  that 
they  open  the  argument  with  a  moral  lec- 
ure  to  the  court,  impressing  the  court  with 
the  grave  responsibility  which  rests  upon 
it  in  passing  upon  the  rights  committed 
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to  its  care,  and  admonish  us  that  when  the 
court    falls    short   of   this   duty    a    public 
calamity  is  visited  upon  the  state.     Coun- 
sel then  say  that  "the  bar,  shorn  of  the 
proclivities    of   the   advocate,   know    when 
the  court  is  right,  and  when  it  has  gone 
too  far."     We  are  then  told  that  the  sug- 
gestion   of    error    was    not    led    until    the 
record   and   briefs   had   been   submitted   to 
able  and  disinterested  members  of  the  bar, 
and  that  the  members  of  the  bar  to  whom 
had  been  submitted  counsel's  case  are  of  the 
opinion   that   the   former   decision    of   the 
court  was  error.     After  counsel  has  thus 
lectured  us  on  our  responsible  duties,  and 
concluded  us  from  differing  with  them  as 
nearly  as  it  was  possible  to  do,  by  the  ad- 
monitions  and  estoppels  previously  plead- 
ed against  the  judgment  of  the  court,  we 
are  told  that  there  is  error  of  fact  and 
law  in  the  former  decision.    As  additional 
proof  of  the  error  of  the  court,  counsel  state 
that  no  one  can  really  know  a  case,  as  to 
its  vital  facts,  as  well  as  he  who  propounds 
the  questions.     Certainly,  say  counsel,  "an 
overworked  court"  cannot  know  the  facts 
as  the  advocate  who  built  them  up.     In- 
duced by  the  above  statements  of  counsel, 
and   waiving  all   questions  as   to   its   pro- 
priety, we  feel  that  it  will  not  be  out  of 
place  to  say  to  them  that  this  court  never 
loses  sight  of  the  responsible  duties  that 
devolve  upon  it.     We  'were  fully  conscious 
of  all  these  things  when  the  case  was  orig- 
inally  considered   and   decided.      Our   own 
sensitiveness  to  our  judicial  duty  and  re- 
sponsibility is  quite  as  impressive  as  any 
lecture  which  might  be  given  on  that  sub- 
ject by  the  advocate  of  either  side.  Coun- 
sel's own  confidence  in  their  position  blinds 
them  to  the  other  side^  and  causes  them  to 
forget  that  opposed  to  their  views  are  able 
and  distinguished  members  of  the  bar,  who 
appealed'  because   tiiey   believed   the   trial 
court  had  erred  in  its  declaration  of  the 
law.     We  shall  presume  that  counsel  ap- 
pealing this  case,  being  conscientious  and 
intelligent  members  of  the  bar  and  officers 
of  the  court,  appealed  in  good  faith.    It  is 
therefore  logically  apparent  that  the  case 
must  be  tried  on  its  merits,  and  cannot  be 
safely   rested   on   certificates.     This   court 
may  sometimes  err,  for  no  human  tribunal 
can  always  be  accurate,  but  it  is  not  un- 
usual for  counsel  who  lost  their  cases  to 
conclude  that  they  lost  because  the  court 
did  not  understand  it,  or  because  the  court 
did  not  give  it  suiBcient  consideration,  when 
in  truth  it  is  the  partizan  zeal  of  counsel 
that  shuts  from  their  view  all  but  their 
side  of  the  case,  and  the  impressions  they 
get  from  considering  only  that  side.     We 
desire  that  our  decisions  shall  be  in  har- 
mony with  the  ideas  of  the  law  entertained 
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by  the  bar,  for  the  view  of  the  bar,  as  such, 
is  more  than  apt  to  be  correct.  But  the 
bar  is  composed  of  more  than  a  few,  and 
we  doubt  not  but  that  the  able  and  con- 
scientious attorneys  willing  to  certify  that 
it  was  their  judgment  that  the  court  erred 
in  its  former  decision  would,  on  reflection 
and  more  careful  study,  withdraw  that 
certificate  and  adopt  the  view  of  the  court. 
Who  can  know  a  record  and  its  merits  bet- 
ter than  the  court  that  has  studied  it  in 
the  quiet  of  its  office ;  guided  by  no  purpose 
save  to  search  for  the  truth  and  to  admin- 
ister justice  between  man  and  man?  Is 
it  possible  that  the  advocate,  interested 
on  one  side  of  the  case  only,  can  get  a 
better  and  more  impartial  view  of  its  mer- 
its than  a  dispassionate  and  disinterested 
court?  In  considering  this  case  originally 
we  gave  it  careful  thought.  We  did  not 
discuss  it  at  length  because  the  judgment 
seemed  to  us  to  be  so  manifestly  erroneous 
and  the  case  itself  one  of  no  complexity. 
The  facts  plainly  made  no  case  for  the  im- 
position of  punitive  damage.  A  careful 
review  of  the  case  makes  us  see  no  reason 
to  change  our  decision.  Out  of  deference 
to  the  manifest  conviction  of  the  error  of 
the  court  on  the  part  of  the  learned  and 
distinguished  chancellor,  we  set  out  our 
views  more  at  length. 

What  is  the  case?  Until  the  controversy 
is  understood  there  can  be  no  intelligent 
comprehension  of  the  rules  of  law  that 
control  it.  Counsel  for  appellee  convince 
themselves  that  the  court  has  erred,  both 
as  to  the  facts  and  the  law,  and  they  con- 
vince the  court  that  the  predicate  of  their 
suit,  as  made  by  both  the  declaration  and 
the  proof,  is  one  on  which  punitive  dam- 
age could  rarely,  if  ever,  be  allowed  as 
against  a  carrier,  and  certainly  not  under 
the  facts  of  this  case.  Counsel  convince 
the  court  that  they  have  misconceived  the 
true  principle  of  law  controlling  the  deci- 
sions which  they  cite,  and  attempt  to  ap- 
ply these  authorities  to  the  facts  of  a  case 
wholly  outside  of  the  principles  declared 
by  the  decisions.  The  only  question  in  this 
case  is  as  to  whether  or  not  the  trial  court 
should  have  told  the  jury  they  were  war- 
ranted in  assessing  punitive  damage. 
Counsel  filing  the  suggestion  of  error  state 
that  the  original  opinion  misconceived  the 
facts.  We  shall  discuss  this  statement  of 
counsel  further  on  in  the  opinion;  suffice 
it  here  to  say  that  counsel  give  much  im-* 
portance  to  facts  which  have  no  bearing 
on  the  question  before  the  court.  In  so 
far  as  the  facts  are  material  to  the  ques- 
tion involved,  we  set  them  out  below. 

As  to  some  of  the  facts  there  can  be  no 
controversy.  Appellee's  proofs  show  that 
Mrs.  Hardie  became  a  passenger  on  the 
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Yazoo  &  Mississippi  Valley  Railroad,  pay- 
ing for  passage  from  Clarksdale  to  Areola. 
When  she  boarded  the  train  at  Clarksdale 
there  was  a  Pullman  car  attached,  and  in 
order  to  take  advantage  of  the  additional 
comforts  of  the  Pullman,  she  went  into 
it,  paying  all  fares.  Mrs.  Hardie  was  a 
delicate  woman,  and  had  been  visiting  her 
sister,  Mrs.  Davis,  at  Clarksdale.  Her  pur- 
pose in  going  to  Areola  was  to  arrange 
for  the  leaving  of  her  child  with  a  friend, 
Mrs.  Harriston,  in  contemplation  of  a  pos- 
sible necessity  for  her  to  go  to  a  hospital 
in  Greenville  to  have  some  kind  of  an  op- 
eration performed.  While  she  was  deli- 
cate, it  does  not  appear  from  the  testimony 
that  she  was  in  such  state  of  invalidism 
as  to  make  her  an  object  of  special  solici- 
tude to  the  employees  of  the  train.  She 
was  traveling  alone,  was  able  to  sit  in  the 
seat  of  the  car  and  talk  to  other  passen- 
gers, and  she  had  with  her  a  little  child, 
sixteen  months  old.  She  had  a  suit  case 
and  a  parasol,  and,  so  far  as  all  outward 
appearances  indicate,  she  was  well  enough 
to  make  the  journey.  When  the  conductor 
collected  her  ticket  he  was  notified  that  she 
wished  to  get  oft  at  Areola,  and  requested 
to  have  the  porter  help  her  there.  She 
also  gave  the  same  notice  to  the  porter 
of  the  Pullman,  and  possibly  the  conductor 
of  the  same  car.  Mrs.  Hardie  lived  3 
miles  from  Areola,  at  Trail  Lake  planta- 
tion, and  had  resided  there  previously  for 
three  years.  On  one  or  two  occasions  she 
had  been  to  Areola  attending  a  ball  game, 
but  it  seems  she  had  never  been  to  Areola 
on  the  train  before,  and  states  that  she  was 
unfamiliar  with  the  approach  to,  and  sur- 
roundings about,  the  depot,  and  did  not 
know  when  the  train  reached  there.  As 
the  train  came  into  Areola  the  station  was 
not  called,  and  she  wfis  not  notified  in  any 
way;  in  short,  this  duty  on  the  part  of 
the  employees  was  wholly  neglected.  As 
the  train  pulled  into  Areola,  Mrs.  Hardie 
was  engaged  in  conversation  with  a  lady, 
and  was  not  conscious  of  the  fact  that  the 
train  had  reached  there.  She  was  not 
aware  of  the  fact  that  she  had  reached  Ar- 
eola until  the  Pullman  porter  rushed  into 
the  car,  calling  out  to  her,  ''Madam,  this 
is  your  station."  At  the  time  the  porter 
did  this,  it  seems  that  the  conductor  of 
the  Pullman  was  asleep,  and  did  not  wake 
up  until  after  or  about  the  time  the  porter 
gave  the  stop  signal.  About  the  time  the 
porter  called  out,  "This  is  your  station." 
Mrs.  Hardie  states  that  the  train  began  to 
move  on  its  way  to  the  next  station.  She 
states  that,  as  the  porter  called  out  to  her, 
she  jumped  up  from  her  seat,  taking  her 
child  by  one  hand,  her  grip  and  parasol  in 
the   other,   and    started   for   the   vestibule. 
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requesting  the  porter  to  pull  the  st^  sig- 
nal, which  she  says  he  did.  Neither  the 
train  nor  Pullman  conductor  were  present 
at  this  time,  and  the  train  was  then  mov- 
ing from  the  station.  In  a  very  few  min- 
utes the  Pullman  conductor  was  aroused 
from  his  slumbers,  and  came  in  the  vesti- 
bule where  Mrs.  Hardie  was,  and  she 
says  that  about  that  time  the  train  con- 
ductor also  came.  All  this  time,  however, 
the  train  continued  to  move  toward  the 
next  station.  Mrs.  Hardie  states  that 
when  the  train  had  proceeded  about  as  far 
as  the  oil  mill,  which  her  husband  states  is 
about  250  yards  from  the  depot,  it  slowed 
up  so  she  could  have  gotten  off  if  she 
had  been  a  man  and  had  been  free  of  the 
suit  case  and  child.  In  other  words,  she 
said  that  it  was  "creeping  along."  When 
the  train  conductor  came,  Mrs.  Hardie  tes- 
tifies that  she  demanded  that  he  back  the 
train  to  Areola  and  let  her  off.  When  she 
made  this  demand,  she  says  she  told  the 
train  conductor  that  she  had  to  go  into 
the  country,  and  was  not  well;  that  she  had 
a  little  baby  with  her,  and  pleaded  with 
him  to  back  the  train,  but  he  would  not. 
She  says  the  conductor  told  her  he  could 
not  back  the  train,  but  stated  that  he 
would  carry  her  to  Rolling  Fork  and  re- 
turn her  to  Areola  on  the  next  train  with- 
out cost,   and  this  he   did. 

From  the  testimony  of  Mrs.  Hardie  it 
thus  appears  that  the  train  had  then  left 
the  station  and  was  on  its  journey  to  the 
next  station,  else  there  would  have  been  no 
occasion  on  her  part  to  demand  that  her 
train  be  backed.  Mr.  Hanjic  testifies  that 
he  was  at  the  depot  to  meet  his  wife,  and 
when  the  train  arrived,  supposing  her  to  be 
in  the  ladies'  coach,  he  went  there  in  search 
of  her.  When  about  half  way  through  the 
coach,  he  says,  the  train  started,  having 
stopped  for  only  a  few  seconds.  He  says 
he  then  realized  that  his  wife  was  not  in 
that  coach,  and  concluded  that  she  had  tak- 
en the  Pullman  in  the  rear  of  the  ladies' 
coach.  When  Hardie  got  off  the  train 
after  failing  to  find  Mrs.  Hardie,  he  re- 
marked to  Mr.  Harriston,  the  friend  to 
whose  house  his  wife  intended  to  go,  that 
he  supposed  his  wife  had  not  come,  where- 
upon Mr.  Harriston  told  him  that  she  had 
been  carried  by;  that  he  saw  her  on  the 
train.  After  the  train  pulled  out,  Mr.  Har- 
die testifies  that  he  heard  a  stop  signal 
given.  Thinking  the  train  would  stop  and 
put  his  wife  off,  he  ran  down  the  track 
behind  the  train,  but  the  train  continued 
and  did  not  stop,  although  it  slowed  up 
about  150  yards  from  the  depot.  He  then 
went  to  the  agent  and  had  him  telegraph 
ahead  to  Hollandale,  the  next  station,  ask- 
ing that  his  wife  be  put  off  there.  In  a 
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short  while  the  agent  received  a  reply  say- 
ing that  Mrs.  Hardie  would  be  carried  to 
Rolling  Fork    and    returned    on  the    next 
train.     Mr.   Harriston   testifies  that  while 
Mr.  Hardie  was  on  the  train,  and  just  as 
the  flagman  gave   the   signal  to   start,   he 
saw  the  Pullman  porter  give  some  kind  of 
a   signal   to   the   flagman,   indicating   that 
there  was  somebody  on  the  train  to  get  off, 
and  Mr.  Harriston  says  that  he  called  to 
the  fiagman  that  there  was  a  lady  on  the 
train   to  get   off.     Mr.   Harriston   testifies 
that,    notwithstanding   the    above    signals, 
a  move-on  signal  was  given,  and  the  train 
left  for  the  next  station.     It  appears  from 
the   facts,   beyond   dispute,   that   the  train 
stopped  at  Areola  for  a  minute  and  a  half, 
and  several  passengers  got  off.     Mrs.  Har- 
die was  carried  beyond  Hollandale  to  Roll- 
ing Fork  in  order  to  make  better  provision 
for  her  comfort  and  convenience,  and  the 
facts  show  that  it  was  with   her  acquies- 
cence after  she  found  that  she  could  not 
have  the  train  backed  so  she  could  get  off  at 
Areola.    She  was  returned  on  the  next  train 
without  cost,  and  every  courtesy  was  shown 
her  by  the  emplo3'ees  of  the  railroad  com- 
pany.    It  may  be  conceded  that  if  the  em- 
ployees had  not  neglected  their  duty,  Mrs. 
Hardie   would   have   reached   the   home   of 
her   friend,   who   lived  about   a  mile   from 
the  depot,  before  dark  and  without  getting 
wet.     On  account  of  being  carried  by,  she 
had  to  get  off  at  Rolling  Fork  in  the  rain, 
and  when   she   returned  to   Areola   it  was 
still  raining,  and  she  went  from  the  station 
to  Mrs.  Harriston's,  her  ultimate  destina- 
tion, in  a  rain  storm,  and  she  and  the  child 
both   got   wet,   and   it  is   testified   to   that 
both  were  made  sick  on  account  of  same. 
In  so  far  as  it  can  be  contended  that  the 
facts  might  warrant  the  assessment  of  puni- 
tive  damage,  we  think  the  foregoing  con- 
stitute all  that  is  shown.  That  the  appel- 
lant is  liable,  under  the  facts  of  this  case, 
for  all  actual  damage,  was  settled  by  the 
first  decision,  and  need  not  be  again  dis- 
cussed here.     We  desire  to  notice  that  the 
train  had  stopped  for  a  minute  and  a  half 
at  the  station  at  a  proper  place  for  the 
discharge  of  passengers,  and  several  passen- 
gers got  on  and  off.     When  the  demand  to 
hack  was  made,  the  train  was  on  its  way 
to  the  next  stop.    In  the  record,  it  is  shown 
by  the  declaration,  the  proof,  and  the  in- 
structions that  counsel  for  appellee  recog- 
nize that  the  failure  of  the  employees  to 
call  out  the  station  and  to  help  Mrs.  Har- 
die off  the  train  was  but  an  act  of  simple 
negligence,    and    was   neither   wilful,   wan- 
ton, or  gross  neglect  warranting  the  imposi- 
tion of  punitive  damage.     On  this  case,  in 
order  to  decide  the  question  presented,  we 
may   place  out  of  view   all   that   occurred 
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prior  to  the  time  the  train  started  from 
Areola,  since  what  happened  prior  to  that 
time  only  warranted  the  recovery  of  com- 
pensatory damage  by  the  tacit  admission  of 
appellee.  In  considering  the  recordy  we 
leave  out  of  view  the  testimony  of  every- 
one save  the  witnesses  for  appellee.  In 
the  original  decision  this  was  what  the 
court  did.  It  can  make  no  difference  in  the 
decision  of  this  case  whether  the  train  was 
under  full  headway  or  not  at  the  time  the 
train  conductor  reached  Mrs.  Hardie.  It 
it  certain  that  it  had  stopped  at  the  sta- 
tion and  was  then  on  its  journey  to  the 
ne.xt.  When  the  train  conductor  first 
reached  Mrs.  Hardie  she  says  the  train  was 
moving  so  fast  that  she  could  not  have  got- 
ten off. 

In  considering  what  damage  should  be 
recovered  for  a  wrong,  let  us  keep  well  in 
view  the  general  object  of  the  law  in  allow- 
ing recoveries  of  this  kind.  Compensation 
is  the  general  rule,  though,  under  special 
circumstances,  exemplary  or  punitive  dam- 
age may  be  recovered.  Exemplary  or  puni- 
tive damage  is  additional  to  compensatory 
damage,  and  such  damage  is  only  allowed  for 
the  public  benefit.  Punitive  damage  is  nev- 
er allowed  for  the  purpose  of  enriching  the 
injured  party.  Compensation  is  afforded 
him,  and  that  is  all  he  can  justly  seek  for 
any  individual  grievance.  If  the  law  con- 
sidered only  the  individual,  no  punitive 
damage  would  be  allowed.  The  theory  of 
the  Taw  authorizing  the  imposition  of 
punitive  damage  is  wholly  outside  of  indi- 
vidual consideration.  Such  damage  is  al- 
lowed for  the  public  .good,  and  for  the  pur- 
pose of  deterring  others  from  like  offenses. 

Such  damage  is  allowed  in  cases  of  malice, 
wilfulness,  insult,  fraud,  oppression,  gross 
negligence,  and  the  like.  Chicago,  St.  L. 
&  N.  O.  R.  Co.  V.  Scurr,  69  Miss.  456,  42 
Am.  Rep.  373;  Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Jarrett,  69  Miss.  470;  Forsee  v.  Ala- 
bama G.  S.  R.  Co.  63  Miss.  66,  56  Am. 
Rep.  801;  Wilson  v.  New  Orleans  &  N.  E. 
R.  Co.  63  Miss.  352;  Vicksburg  &  M.  R.  Co. 
V.  Scanlan,  63  Miss.  413;  Mississippi  &  T. 
R.  Co.  V.  Gill,  66  Miss.  39,  6  .So.  393;  Kan- 
sas City  M.  &  B.  R.  Co.  v.  Fite,  67  Miss. 
373,  7  So.  223;  Illinois  C.  R.  Co.  v.  Moore, 
79  Miss.  766,  31  So.  436;  Dorrah  v.  Illi- 
nois C.  R.  Co.  65  Miss.  14,  7  Am.  St.  Rep. 
629,  3  So.  36.  Keeping  before  us  this  gen- 
eral rule,  we  can  better  understand  wheth- 
er the  facts  of  a  particular  case  fall  with- 
in it. 

Instructions  2,  3,  and  4,  given  for  the 
plaintiff,  tell  the  jury  substantially  that 
if  they  believe  from  the  evidence  that,  aft- 
er the  train  passed  the  station,  defendant 
arbitrarily,  wilfully,  or  out  of  spite,  re- 
fused, without  reasonable  cause,  to  back 
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the  train  on  which  plaintiff  was  a  passen- 
ger, to  Areola,  then,  in  addition  to  com- 
pensatory damage,  the  jury  might  assess 
punitive  damage.  Under  the  facts  of  this 
case  no  such  instructions  should  have  been 
given.  If  Mrs.  Hardie  did  not  liave  the 
right  to  require  the  train  backed, — if  the 
employees  had  the  right  to  refuse  to  stop 
and  back  the  train, — when  they  refused 
they  did  not  violate  any  moral  or  legal 
right  which  Mrs.  Hardie  could  insist  upon, 
and  there  was  no  liability  for  punitive 
damages.  It  is  true  that,  when  a  passen- 
ger train  has  stopped  at  a  station  at  a 
safe  and  proper  place  for  the  landing  of 
its  passengers,  but  neglects  to  notify  a  pas- 
senger, and  negligently  carries  such  pas- 
senger by,  the  passenger,  on  discovering 
that  he  has  been  carried  by  his  station,  aft- 
er the  train  has  started  to  the  next  sta- 
tion, may  demand  that  the  train  be  stopped 
and  backed  for  him  to  get  off.  If  the  de- 
mand is  made  and  the  employees  refuse, 
will  such  refusal  constitute  wilfulness  so 
as  to  authorize  the  imposition  of  punitive 
damage?  We  say  not.  In  the  discussion 
of  this  question,  it  may  not  be  amiss  to 
call  attention  to  the  fact  that  by  §  4047, 
Code  1906,  it  is  required  of  a  railroad 
company,  when  backing  a  train  of  cars 
along  a  passenger  depot,  to  be  preceded 
by  a  servant  not  exceeding  40  nor  un- 
der 20  feet  in  advance  of  same.  This  sec- 
tion is  important  in  this  case  only  as  il- 
lustrative of  the  delay  which  would  be  oc- 
casioned other  passengers  by  yielding  to  the 
demand  to  back  the  train,  to  say  nothing 
of  the  possible  danger.  The  duty  of  the 
employees  to  a  hundred  other  passengers 
on  the  train  holding  carriage  contracts  is 
as  sacred  and  obligatory  as  is  the  con* 
tract  of  the  passenger  whom  the  company 
has  negligently  carried  by.  Shall  a  rail- 
road company  be  required  to  subordinate 
the  public  duty  which  it  owes,  the  safety, 
the  convenience,  and  the  legal  rights  of 
a  great  number  of  passengers,  to  the  duty 
owing  to  one?  These  are  questions  involved 
in  this  case,  but  apparently  overlooked 
by  counsel.  Every  contract  of  carriage 
with  a  railroad  company  carries  with  it 
the  obligation  on  the  part  of  the  company 
to  carry  the  passenger  to  his  place  of  des- 
tination; to  afford  reasonable  opportunity 
to  get  on  and  off  the  train;  to  land  the 
passengers  at  a  safe  and  proper  place. 
Every  passenger  entering  into  such  contract 
makes  his  contract  in  recognition  of  this 
right  in  every  other  passenger.  For  any 
violation  of  this  contract  on  the  part  of 
the  carrier  actual  damage  may  always  be 
recovered.  For  any  capricious,  intentional, 
or  wilful  violation  of  the  contract,  puni- 
tive damage  may  be  imposed;  but  we  have 
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not  found  one  case  that  has  ever  held  that 
punitive  damage  may  be  imposed  under  the 
facts  of  this  case.  Counsel  cite  authori- 
ties which  they  claim  decide  as  they  con- 
tend, but  an  examination  of  the  authori- 
ties demonstrates  the  error  of  the  conten- 
tion. We  must  not  forget  the  right  of  the 
many  in  pursuing  the  grievance  of  one. 

Tlie  employees  of  the  carrier  may  be 
said  to  be  the  trustees  of  the  rights  of 
every  passenger  on  the  train.  In  consid- 
ering the  right  of  one,  all  others  are  not 
to  be  forgotten.  Each  passenger  has  a 
right  to  reasonably  expect  that  the  train 
will  be  run  on  schedule  time;  each  passen- 
ger may  make  his  business  arrangements 
predicated  of  that  idea.  The  safe  hand- 
ling of  the  train  may  depend  upon  its  sched- 
ule. Men  of  multiplied  callings,  going 
from  town  to  town,  arrange  their  journeys 
on  the  schedules;  they  make  their  busi- 
ness engagements  with  reference  to  the 
schedules;  arrangements  as  to  mails  are 
based  on  train  schedules;  plans  for  the  re- 
ception of  perishable  freight;  arrangements 
for  the  last  sad  rites  of  funerals;  anxious 
passengers  hurrying  to  sick  relatives — 
all  these  may  depend  upon  the  maintenance 
of  the  schedule.  Shall  these  considerations 
of  public  importance  all  be  brushed  aside 
at  the  instance  of  one  passenger  whom  the 
carrier  has  negligently  carried  by  his  prop- 
er destination?  If  this  court  should  hold 
with  the  contention  of  counsel  for  appellee, 
and  say  that  punitive  damages  may  be  in- 
flicted in  t^is  case,  it  gives  its  assent  to 
a  legal  conclusion  which  seems  to  us  illog- 
ical and  unjust.  In  such  case,  the  inflic- 
tion of  punitive  damages  would  impede, 
and  not  promote,  the  public  good:  it  would 
lead  to  the  endangerment,  and  not  the 
safeguarding,  of  the  traveling  public.  That 
the  backing  of  a  train  to  a  station  is  a 
dangerous  and  unsafe  thing,  the  legisla- 
ture has  declared  "by  §  4047  of  the  Code 
of  1906.  Since  the  allowance  of  punitive 
damage  is  justifiable  only  when  it  pro- 
motes the  public  good,  such  damage  can- 
not be  defended  in  this  case,  wherein  ev- 
ery consideration  of  public  good  is  op- 
posed to  it. 

In  the  case  of  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Lewis,  69  Ark.  81,  61  S.  W.  163, 
the  Arkansas  supreme  court  held  that 
where  a  passenger  had  been  negligently 
carried  beyond  his  station,  the  carrier  was 
not  bound  to  take  such  passenger  back  to 
the  station,  the  court  saying  that  ''for  the 
purpose  of  avoiding  collisions,  and  of  or- 
derly and  regular  transportation,  and  of 
serving  the  public  to  the  best  advantage, 
trains  should  run  on  schedule  time.  The 
conveying  passengers  back  to  stations  at 
which  they  should  have  left  the  train  and 
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failed  to  get  off  may,  in  some  instances, 
defeat  this  purpose,  and  lead  to  disastrous 
consequences.  A  rule  or  regulation  requir- 
ing railroad  companies  to  do  so  would  not 
only  be  unjust,  but  would  be  unwise,  and 
against  the  interest  of  the  public."  We 
can  evolve  no  logic  nor  find  any  authority 
to  conflict  with  the  rule  declared  in  the 
Lewis  Case,  supra,  though  counsel  cite  the 
Hurst  Case,  36  Miss.  660,  74  Am.  Dec. 
786;  Kcndrick  Case,  40  Miss.  374,  90  Am. 
Dec.  332;  Higgins  Case,  64  Miss.  80,  8  So, 
176,  and  the  Lowry  Case,  79  Miss.  43], 
30  So.  634,  announcing  a  rule  different 
from  the  Lewis  C^e,  The  above  authori- 
ties are  easily  distinguished  from  the  Lew- 
is Case;  in  fact,  the  principle  controlling 
them  has  no  analogy  to  the  principle  in- 
volved in  the  case  we  are  now  considering. 
In  each  of  the  authorities  cited  above 
there  was  some  element  of  wilfulness,  dis- 
courtesy, or  reckless  disregard  of  duty 
amounting  to  more  than  a  mere  failure  of 
duty.  In  not  one  of  the  above  authorities 
is  it  held  that  the  refusal  to  back,  after 
negligently  carrying  a  passenger  by  his  sta- 
tion, warrants  the  imposition  of  punitive 
damage. 

We  first  consider  the  case  of  New  Or- 
leans &  G.  X.  R,  Co.  v.  Hurst,  36  Miss.  660, 
74  Am.  Dec.  785.  What  was  that  case?  It 
appears  that  Hurst  boarded  the  train  at 
New  Orleans  for  Quin's  Station.  He  told 
the  conductor  this,  and  after  the  train  left 
Magnolia,  the  station  next  before  reaching 
Quin's,  he  again  told  the  conductor  and 
handed  him  his  check.  This  was  about  2 
miles  from  the  station  at  which  Hurst 
wanted  to  get  off.  The  conciJctor  went  in- 
to a  rear  car,  and  there  remained  until 
the  train  was*  passing  the  station.  At  this 
time  the  conductor  came  forward  in  a 
hurry,  and  as  he  passed.  Hurst  said  to 
him,  "Where  in  the  devil  are  you  carrying 
me  to?''  The  conductor  made  no  reply, 
and  the  train  passed  the  station  some  400 
yards.  Hurst  and  the  conductor  met  on 
the  platform,  whereupon,  in  an  impudent 
manner,  the  conductor  told  Hurst  that  was 
his  place  to  get  off.  Hurst  protested 
against  getting  off  at  that  point,  and  about 
that  time  the  conductor  had  his  trunk  put 
off  of  the  train,  and  told  Hurst  if  he  did 
not  leave  the  train  he  would  carry  him  to 
Summit.  Hurst  demanded  that  the  train 
be  backed,  but  the  conductor  refused;  and 
this  court  held  that  the  facts  warranted  the 
imposition  of  punitive  damage  by  the  jury. 
In  the  Hurst  Case  there  was  proof  tending 
to  show  negligence,  wilfulness,  and  insult. 
The  train  was  not  only  run  by  the  station, 
but  there  was  evidence  tending  to  show 
that  it  was  capriciously  done.  Hurst^s 
trunk  was  put  off,  and  a  threat  made  to 
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carry  him  on  to  Summit  if  he  did  not  get 
off.  The  court  was  right  in  the  Hurst  Case, 
but  the  legal  mind  readily  differentiates 
that  case  from  the  facts  of  this.  In  the 
case  of  Southern  R.  Co.  v.  Kendrick,  40 
Miss.  374,  90  Am.  Dec.  332,  counsel's  con- 
tention is  not  sustained.  In  the  above 
case  it  appears  that  Mrs.  Kendrick  was 
carried  by  her  station,  and  put  off  at  a 
water  tank,  a  mile  and  a  half  beyond.  It 
appears  that  her  station  was  not  called, 
and  that  her  failure*  to  get  off  was  oc- 
casioned by  the  negligence  of  the  company. 
The  conductor  refused  to  back  the  train, 
it  is  true;  but  sent  Mrs.  Kendrick  back 
to  her  destination  in  charge  of  two  negroes 
with  torch  lights.  Mrs.  Kendrick  sought 
to  recover  punitive  damage,  but  no  instruc- 
tion was  asked  telling  the  jury  that  the 
refusal  of  the  conductor  to  back  the  train 
constituted  any  ground  for  the  imposition 
of  punitive  damage,  and  the  cdurt  did  not 
so  hold.  The  Kendrick  Case  was  tried  on 
a  different  theory,  as  the  instructions  and 
facts  show.  Even  in  that  case,  the  court 
said  that  it  expressed  no  opinion  as  to 
whether  the  evidence  was  sufficient  to  sus- 
tain a  verdict  for  exemplary  damage.  In 
the  case  of  Memphis  &  C.  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  Am.  Rep.  699,  the 
question  involved  here  was  not  presented; 
no  such  question  was  in  the  Whitfield 
Case,  or  any  of  the  cases  we  have  mentioned 
above.  Whitfield  was  a  passenger  from 
Corinth  to  Chewalla.  When  the  train 
reached  his  station,  it  ran  several  hundred 
yards  beyond  without  stopping.  Whitfield 
demanded  the  backing  of  the  train  and  the 
conductor  made  the  signal,  but  the  engi- 
neer did  not  heed  it.  The  conductor  then 
informed  Whitfield  that,  owing  to  the  con- 
dition of  the  track,  the  train  could  not  be 
backed,  and  notified  him  that  he  must  get 
off  where  he  was.  The  ground  was  wet, 
icy,  and  slippery.  It  seems  that  there  were 
steps  on  the  car,  used  for  the  purpose  of 
aiding  passengers  to  get  on  and  off.  The 
conductor  witnessed  Whitfield  trying  to 
get  off  under  these  circumstances  and  at  this 
improper  place,  and  said  nothing  about  the 
steps  on  the  car,  used  for  the  purpose  of 
ance.  In  trying  to  get  off  under  these  con- 
ditions and  at  the  place  where  the  conduc- 
tor forced  him  to  leave,  Whitfield  slipped 
and  dislocated  and  injured  his  knee.  On 
the  above  facts  the  court  held  punitive 
damage  could  be  inflicted.  The  facts  of 
the  Whitfield  Case  show  its  difference  from 
the  facts  of  the  case  on  trial.  Whitfield 
was  forced  to  leave  the  train  at  an  unsafe 
and  improper  place.  The  duty  owing  him 
by  the  carrier  was  recklessly  disregarded, 
and  no  attempt  was  made  to  provide  for 
his  safety.  There  was  in  that  case  evidence 
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of  reckless  and  wanton  indifference  to 
duty;  but  the  case  itself  is  a  different  case, 
on  its  facts,  from  tlie  case  now  being  con- 
sidered. 

The  question  involved  in  this  case  was 
not  involved  in  the  Higgins  Case  in  64 
Miss.  80,  8  So.  176.  In  the  above  case,  Hig- 
gins held  a  ticket  from  Vicksburg  to  War- 
renton.  He  boarded  a  freight  tram  and 
was  carried  three  fourths  of  a  mile  beyond 
the  usual  stopping  place.  He  requested  the 
conductor  to  back  the  train,  and  the  con- 
ductor, in  a  harsh  manner,  refused  to  do 
so.  Suit  was  brought  against  the  carrier, 
alleging  the  yrilful  and  wrongful  refusal 
to  back  the  train,  and  Judge  Campbell, 
speaking  for  the  court,  said  that  punitive 
damage  was  proper,  stating  that  "the  re- 
covery of  $500  is  not  an  undue  punishment 
of  the  appellant  for  the  wanton  wrong  done 
appellee  by  carrying  him  nearly  three- 
quarters  of  a  mile  beyond  the  point  where 
he  had  a  right  to  be  stopped.''  In  the  Hig- 
gins Case  there  was  not  only  a  refusal  to 
back,  but  a  wilful  and  capricious  viola- 
tion of  the  carrier's  duty  to  stop  at  the 
station  and  allow  Higgins  to  get  off,  as  it 
was  the  duty  of  the  carrier  to  do.  Even  in 
the  above  case,  the  court  does  not  rest  its 
opinion  on  any  duty  of  the  carrier  to  back, 
the  refusal  of  which  constituted  such  wil- 
fulness as  to  warrant  the  recovery  of  puni- 
tive damage,  but  the  opinion  rests  on  the 
wanton  wrong  done  Higgins  in  carrying 
him  by  his  station  in  the  way  it  was  done. 
But  this  case  is  widely  different  on  its  facts 
from  the  case  now  on  trial,  aAd  let  it  be 
noted  that  the  distinguished  judge  who 
wrote  the  opinion  in  the  Higgins  Case  was 
the  same  judge  that  wrote  the  opinion  in 
the  Gill  Case  in  66  Miss.  39,  5  So.  393,  of 
which  we  shall  have  occasion  to  speak  later 
on.  The  judge  rendering  the  opinion  in 
the  case  of  Jackson  Electric  R.  Light  P. 
Co.  V.  Lowry,  79  Miss.  431,  30  So.  634,  has 
already  distinguished  it  from  the  case  now 
on  trial  by  classifying  it  with  that  class 
of  cases  that  hold  that  the  imposition  of 
punitive  damage  on  a  carrier  for  carrying 
a  passenger  by  his  station  is  proper  in 
every  case  when  it  is  done  wilfully,  capri- 
ciously, or  in  gross  and  reckless  indiffer- 
ence to  the  passenger's  rights  under  his 
carriage  contract.  Law  controlling  the 
traveling  public  is  practical,  not  theoret- 
ical; the  right  of  one  traveler  is  often  rel- 
ative, and  not  abstract. 

The  case  of  Davis  v.  Yazoo  &  M.  Valley 
R.  Co.  95  Miss.  541,  49  So.  179,  is  not  in 
point.  Davis  was  not  carried  by  any  sta- 
tion. He  was  made  to  get  off  at  a  wrong 
station  under  such  circumstances  as,  in  the 
judgment  of  this  court,  constituted  gross 
negligence.     In   the   Davis   Case  the  court 
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held  the  imposition  of  punitive  damage 
proper.  A  casual  glance  at  that  case  dem- 
onstrates its  inapplicability  to  the  facts 
of  this  case.  Counsel  for  appellee  cite  the 
case  of  Birmingham  R.  Light  &,  P.  Go.  v. 
Nolan,  134  Ala.  329,  32  So.  715;  Alabama 
G.  S.  R.  Co.  ▼.  Sellers,  93  Ala.  9,  30  Am. 
St.  Rep.  17,  9  So.  375,  and  Samuels  v.  Rich- 
mond &  D.  R.  Co.  35  S.  C.  493,  28  Am.  St. 
Rep.  883,  14  S.  E.  943.  As  to  the  last  of 
the  two  above-cited  cases, — ^that  is  to  say 
the  Sellers  Case  in  93  Ala.  9,  30  Am.  St. 
Rep.  17,  9  So.  375,  and  the  Samtlels  Case 
in  35  S.  C.  493,  28  Am.  St.  Rep.  883,  14  S. 
E.  943, — ^they  find  their  classification  in 
the  cases  already  discussed;  that  is  to 
say,  the  Hurst  Case,  the  Higgins  Case, 
and  others.  They  are  ordinary  cases  of 
the  reckless,  capricious,  or  wanton  carry- 
ing a  passenger  by  his  station  and  forcing 
such  passenger  to  leave  the  train  at  an 
improper  place.  In  the  Nolan  Case,  su- 
pra, plaintiff's  evidence  showed  that  she 
boarded  the  car  and  paid  the  conductor 
her  fare  to  Twenty-Fifth  street.  When  she 
paid  the  fare  she  told  the  conductor  she 
desired  to  get  off  at  Twenty-Fifth  street, 
and  he  said,  "All  right."  The  train  did 
not  stop  to  let  her  off  when  it  reached  her 
destination,  but  the  bell  cord  was  pulled 
by  a  gentlemen,  ,thus  attracting  the  atten- 
tion of  the  conductor.  The  conduc- 
tor was  told  that  plaintiff  desired  to 
get  off  at  Twenty-Fifth  street,  but  replied 
that  the  train  did  not  stop  there,  and  that 
the  lady  would  have  to  go  to  the  next 
station.  The  conductor  thereupon  gave 
the  signal  to  the  engineer  to  go  ahead,  and 
plaintiff  was  carried  to  Woodwards  Cross- 
ing, and  about  three  fourths  of  a  mile  fur- 
ther on,  where  she  got  off  and  had  to  walk 
back.  It  was  windy  and  cold;  the  ground 
was  wet  and  sloppy  from  snow  that  had 
fallen.  She  was  made  sick,  as  the  testi- 
mony shows,  and  sued  the  railway  com- 
pany for  simple  negligence,  and  for  wilful- 
ly, recklessly,  or  wantonly  refusing  to  put 
her  off  at  the  place  where  the  conductor 
had  promised  he  would.  The  court  held 
that  the  case  warranted  submitting  the 
question  of  punitive  damage  to  the  jury. 
The  proof  showed  that  she  told  the  conduc- 
tor she  wanted  to  get  off  at  Twenty-Fifth 
station.  She  paid  her  fare  to  him  to  go 
to  that  station.  He  accepted  it  and  prom- 
ised to  let  her  off  there.  His  attention 
was  called  to  it  in  time,  and  he  still  refused 
to  let  her  off,  and  carried  her  by. 

Almost  every  case  seeking  the  recovery 
of  punitive  damage,  like  the  prosecution 
for  crime,  must  stand  or  fall  on  the  facts 
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surrounding  the  particular  case.  Even 
where  a  passenger  train  is  run  by  a  sta- 
tion without  stopping  at  all,  or  giving  the 
passenger  an  opportunity  to  get  off,  it  is 
not  in  every  case  that  punitive  damage  may 
be  imposed  for  the  dereliction.  In  addi- 
tion to  running  by  and  failing  to  stop, 
there  must  be  some  element  of  intentional 
or  wilful  disregard  of  duty,  or  gross  neg- 
lect; mere  inadvertence  is  not  sufficient. 
Dorrah  v.  Illinois  C.  R.  Co.  65  Miss.  14, 
7  Am.  St.  Rep.  629,  3  So.  30;  Kansas  City 
&  B.  R.  Co.  V.  Fite,  67  Miss.  373,  7  So. 
223.  Counsel  for  appellee  cite  the  case  of 
Wilson  V.  New  Orleans  &  N.  E.  R.  Co.  63 
Miss.  352;  Kansas  City,  M.  &  B.  R.  Co.  v. 
Riley,  68  Miss.  765,  13  L.R.A.  38,  24  Am. 
St.  Rep.  309,  9  So.  443;  Howell  v.  Shannon, 
80  Miss.  598,  92  Am.  St.  Rep.  609,  31  So. 
965;  Yazoo  &  M.  Valley  R.  Co.  v.  White, 
82  Miss.  120,  33  So.  970;  Yazoo  &  M.  Valley 
R.  Co.  V.  Mitchell,  83  Miss.  179,  35  So.  339; 
Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  560, 
04  L.R.A.  283,  102  Am.  St.  Rep.  469,  35 
So.  764;  Illinois  C.  R.  Co.  v.  Reed,  93  Miss. 
458,  17  L.R.A.(N.S.)  344,  46  So.  146;  Illi- 
nois C.  R.  Co.  V.  Armstrong,  93  Miss.  583. 
47  So.  427;  Western  U.  Teleg.  Co.  v.  Hil- 
ler,  93  Miss.  658,  47  So.  377;  Burns  v.  Ala- 
bama &  V.  R.  Co.  93  Miss.  816,  47  So.  640, 
— ^all  holding  that  if  there  is  any  element  of 
the  testimony  on  which  an  instruction  for 
punitive  damage  can  be  based,  it  is  not 
error  for  the  court  to  grant  the  instruction, 
and  the  question  i?  one  then  for  the  jury, 
and  not  the  court.  Authority  on  this  point 
was  not  needed.  This  court  has  consistent- 
ly held  as  above  indicated  in  every  proper 
case.  But  this  court  has  been  equally 
clear  in  holding  that  where  there  is  no  tes- 
timony warranting  the  submission  of  such 
question  to  the  jury,  the  court  should  re- 
fuse all  instructions  on  that  line.  Yazoo 
&  M.  Valley  R.  Co.  v.  Smith,  82  Miss.  656, 
35  So.  168;  Chicago,  St.  L.  &  N.  O.  R.  Co. 
V.  Scurr,  59  Miss.  456,  42  Am.  Rep.  373. 

Up  to  this  time  we  have  considered  only 
the  cases  cited  by  appellees,  and  relied 
upon  by  them  as  decisive  of  their  conten- 
tion. We  have  shown,  we  think,  that  these 
authorities  have  no  application  to  the  ques- 
tion in  the  case  now  under  consideration. 
We  will  now  discuss  the  authorities  which, 
in   our   judgment,   are   controlling. 

In  the  first  place,  in  the  case  of  Vicks- 
burg  R.  Power  &  Mfg.  Co.  v.  Marlett,  78 
Miss.  872,  29  So.  62,  this  court  held  that 
"A  wilful  wrong  that  gives  a  cause  of  ac- 
tion for  the  imposition  of  exemplary  dam- 
ages must  be  denoted  by  a  wrongful  act, 
done   with    a   knowledge   of    its   wrongful- 
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ness."  When,  under  the  facts  of  this  case, 
the  conductor  refused  to  back,  he  was  guil- 
ty of  no  wrongful  act,  and  no  punitive 
damage  should  have  been  allowed.  In  the 
case  of  Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Scurr,  59  Miss.  45G,  42  Am.  Rep.  373,  a 
passenger  was  carried  by  his  proper  station 
by  reason  of  the  negligence  of  the  conduc- 
tor. It  does  not  appear  that  a  demand  was 
made  by  the  passenger  for  the  backing  of 
the  train,  but  punitive  damage  was  sued 
for,  and  the  court  held  that  for  a  mere 
breach  of  duty  no  punitive  damage  could 
be  assessed.  In  the  case  of  Mississippi 
&  T.  R.  Co.  V.  Gill,  66  Miss.  39,  5  So.  393, 
it  appears  that  Gill  and  his  wife  were  pas- 
sengers destined  for  Senatobia.  When  the 
train  arrived  at  that  station,  they  under- 
took to  get  off,  but  were  prevented  by  the 
crowding  into  the  coach  of  a  large  num- 
ber of  excursionists.  The  train  stopped  a 
very  short  while,  as  was  usual,  and  moved 
off  before  Gill  and  his  wife  could  get  off 
When  the  train  started.  Gill  caUed  to  a 
friend  to  pull  the  bell  cord  and  signal  the 
engineer  to  stop,  which  was  done,  and  in 
doing  so  the  cord  was  broken.  When  the 
train  had  gone  about  200  or  300  feet,  the 
plaintiff  saw  the  conductor,  and  demanded 
that  he  stop  the  train  and  allow  himself 
and  wife  to  get  off,  stating  to  the  conduc- 
tor that  he  had  important  business  and 
that  his  wife  was  sick.  The  conductor  re- 
fused to  do  it,  stating  that  the  train  car- 
ried the  United  States  mail  and  that  he 
could  not  stop  for  anything.  At  the  same 
time  the  conductor  said  to  the  plaintiff, 
"You  have  broken  my  bell  cord,  sir,"  Gill 
said  this  was  said  in  an  angry  and  insult- 
ing manner.  The  conductor  informed  Gill 
that  there  would  be  an  excursion  return- 
ing to  Senatobia 'in  an  hour,  and  that  he 
would  see  the  conductor  of  that  train  about 
it,  and  Gill  could  return  on  it.  Gill  was 
carried  to  the  next  station,  waited  one 
hour  and  returned,  paying  his  own  fare 
therefor.  On  the  above  facts  this  court, 
speaking  through  Judge  Campbell,  said: 
'This  is  not  a  case  for  punitive  damages 
even  on  the  evidence  produced  by  the  plain- 
tiff, and  the  court  erred  in  not  so  ruling." 
The  Gill  Case  was  a  stronger  case  for  the 
imposition  of  punitive  damage  than  the 
case  now  being  considered. 

Let  us  parallel  the  cases  and  see  if  the 
rule  in  the  Gill  Case  can  stand,  and  the 
case  under  consideration  be  affirmed.  In 
the  Gin  Case  the  employees  of  the  carrier 
were  guilty  of  negligence  fn  letting  the 
boarding  passengers  crowd  on  the  train 
before  the  passengers  to  get  off  had  been 
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enabled  to  do  so.  In  the  case  on  trial  the 
employees  were  guilty  of  negligence  in  fail- 
ing to  call  out  Mrs.  Hardie's  station  and 
see  that  she  got  off.  But  in  both  cases  it 
was  mere  negligence.  In  the  Gill  Case,  be- 
fore the  conductor  discovered  that  Gill 
had  been  carried  by,  the  train  had  started 
to  its  next  station.  In  the  case  now  on 
trial,  the  facts  are  the  same.  Gill  told 
the  conductor  that  he  had  important  busi- 
ness, and  that  his  wife  was  sick.  ,  Mrs. 
Hardie  had  no  particular  pressing  busi- 
ness, but  she  told  the  conductor  she  was 
sick.  The  distance  the  train  had  traveled 
from  the  station  was  about  the  same,  the 
distance  being  a  little  shorter  in  the  Gill 
Case,  if  there  was  any  difference.  From 
this  point  the  facts  differ  somewhat,  the 
difference  being  that  the  facts  show  a 
stronger  case  for  the  imposition  of  punitive 
damage  in  the  Gill  case  than  in  the  case 
now  being  considered.  Gill  tei(tifles  that 
the  manner  of  the  conductor  was  angry  and 
insulting.  Mrs.  Hardie  says  the  manner 
of  the  conductor  toward  her  was  courteous; 
she  makes  no  complaint  on  that  score.  Gill 
demanded  only  that  the  train  stop,  and 
let  him  and  his  wife  off  where  it  then  was. 
He  did  not  ask  to  have  it  backed.  Mrs. 
Hardie  demanded  that  it  stop  and  take 
her  back  to  her  station.  Gill  went  back  on 
the  next  train  and  paid  his  own  fare,  but 
Mrs.  Hardie  was  carried  back  at  the  ex- 
pense of  the  railroad.  If  the  Gill  Case  is 
not  to  be  overruled,  the  present  case  can- 
not be  affirmed.  The  same  judge  that  de- 
livered the  opinion  in  the  Iliggins  Case  in  64 
Miss.  -80,  8  So.  176,  delivered  the  opinion 
in  the  Gill  Case,  and  counsel  representing 
Gill  cited  the  Higgins  Case  as  authority  for 
the  allowance  of  punitive  damage  in  the 
Gill  Case.  Counsel  for  appellee  may  read 
the  Gill  Case  and  ponder  over  the  facts 
of  the  case  now  on  trial,  but  they  can  nev- 
er reconcile  an  affirmance  of  this  case 
with  a  continued  adherence  by  this  court 
to  the  rule  declared  by  the  Gill  Case.  In 
fact,  the  court  might  have  held  in  the  Gill 
Case  that  punitive  damage  could  be  im- 
posed and  still  this  case  would  have  to  be 
reversed,  as  there  are  essential  differences 
in  the  facts. 

We  doubt  not  but  that,  when  logic  shall 
have  driven  away  partisan  zeal,  and  coun- 
sel shall  have  had  time  to  study  their  case 
in  an  earnest  search  for  the  true  and  just 
fule  that  should  control, — ^the  kind  of 
search  which  controls  this  court  in  the  de- 
cision of  every  case,  great  or  small, — they 
will  satisfy  themselves  of  their  error. 

Suggestion  of  error  is  overruled. 
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ROSA  ZABRON 

V. 

CUNARD  STEAMSHIP  COMPANY,  Lim- 

ited,  Appt. 

(—  Iowa  — ,   131   N.   W,   18.) 

Venue  —  foreign  steamship  company  — - 
local  agency. 

1.  The  maintenance  by  an  ocean  steam- 
ship company  of  an  agent  for  the  sale  of 
its  tickets  in  an  inland  city  subjects  it  to 
suit  on  a  contract  made  by  him  in  the  place 
where  his  office  is  located,  under  a  statute 
providing  that  when  a  corporation  has  an 
agency  in  any  county  for  the  transaction  of 
business,  an  action  growing  out  of  or  con- 
nected with  the  business  of  that  agency 
may  be  brought  in  the  county  where  the 
agency  is  located. 

Carrier  —  failure  to  give  embarkation 
notice  —  right  to  reject  passenger. 

2.  Failure  of  an  intending  passenger  to 
comply  with  the  directions  of  a  notification 
blank,  to  give  the  company  notice  of  the 
date  of  his  intended  sailing  a  certain  num- 
ber of  days  beforehand,  does  not  absolve  the 
company  from  liability  for  refusing  to  ac- 
cept him  as  a  passenger  when  he  attempts 
to  embark,  where  the  purpose  of  the  notice 
as  stated  in  the  blank  is  to  secure  reserva- 
tion of  berth. 

Same  —  liability  for  failure  to  forward 
ticket  —  form  of  action. 

3.  One  for  whose  use  a  steamship  ticket 
has  been  purchased,  to  be  forwarded  to  him 
at  the  place  of  embarkation,  may  maintain 
an  action  in  tort  against  the  carrier  for 
neglect  promptly  to  forward  the  ticket,  so 
that  he  is  compelled  to  remain  in  a  strange 
place  without  money  or  friends  for  several 
months  until  it  arrives. 

Damages  —  mental  suffering  —  delay 
of  passenger. 

4.  Mental  suffering  due  to  disappointment 
and  humiliation  because  of  refusal  of  a 
steamship  company  to  receive  and  transport 
a  passenger  without  a  ticket  which  had  been 
paid  for,  and  which  it  had  neglected  to  for- 
ward to  him,  cannot  be  taken  into  considera- 
tion as  an  element  of  the  damages  to  be  al- 
lowed against  th^  carrier  for  its  negligence. 

(May  12,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Cedar  Rapids 

Note.— The  right  to  recover  for  mental 
anguish  under  the  circumstances  involved 
in  the  above  case  presents  a  question  quite 
similar  to  that  discussed  in  the  note  to  Dal- 
ton  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  17 
L.R.A.(N.S.)  1226,  as  to  the  right  of  a  pas- 
senger to  recover  for  mental  anguish  in  con- 
sequence of  being  carried  beyond  his  desti- 
nation, and  see  later  case  oa  that  subject, 
Yazoo  &  M.  Valley  R.  Co.  v.  Hardie,  ftnte, 
740. 
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in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to 
have  been  caused  by  defendant's  negligent 
failure  to  deliver  to  plaintiff  a  ticket  for 
her  transportation  from  Libau,  Russia,  to 
Cedar  Rapids,  which  was  purchased  by  her 
brother  from  the  defendant's  agent  in  that 
city.     Reversed. 

Statement  by  Sherwln,  Ch.  J.: 
In  June,  1908,  the  plaintiff  lived  in  Rus- 
sia, and  her  brother,  Isaac  Zabron,  lived  in 
Cedar  Rapids,  Iowa.  The  brother,  desiring 
to  have  the  plaintiff  come  to  Cedar  Rapids 
to  live,  went  to  the  defendant's  agent  in 
Cedar  Rapids  to  provide  for  her  passage 
to  Cedar  Rapids.  The  agent  told  him  that 
the  price  of  a  prepaid  third-class  ticket 
from  the  port  of  Libau,  Russia,  to  Cedar 
Rapids,  was  $56.05.  The  brother  had  only 
$50  in  cash  at  the  time.  The  agent  took 
this  amount,  however,  and  issued  to  Zabron 
a  receipt,  showing  payment  in  full  for  the 
ticket,  under  an  agreement,  as  Zabron  testi- 
fied, that  the  agent  would  at  once  forward 
a  ticket  to  the  defendant's  agents  at  Libau, 
and  that  the  remainder  of  the  price  could 
be  paid  later.  The  agent  testified  that  at 
the  same  time  he  gave  Zabron  an  embarka- 
tion slip,  and  directed  that  he  send  it  to 
the  plaintiff  at  once.  Zabron  mailed  the 
slip  given  to  him  to  the  plaintiff;  on  the 
same  day  he  wrote  her  that  he  had  bought 
a  ticket  for  her  passage  from  Libau  to 
Cedar  Rapids,  and  for  her  to  go  to  Libau, 
where  she  would  get  the  ticket.  Her 
brother's  letter  and  the  embarkation  slip 
reached  the  plaintiff  at  her  home  in  Kres- 
lovka,  Rtissia,  distant  from  Libau  a  jour* 
ney  of  a  day  and  a  half  by  rail,  in  due 
time.  The  embarkation  slip  was  simply  a 
notice  of  intention  to  embark,  which  pro- 
vided that  it  must  be  sent  by  passengers 
to  the  company's  ofiice  or  agent  at  port  of 
departure  at  least  fourteen  days  in  ad- 
vance, or  berths  would  not  be  reserved. 
The  plaintiff  did  not  notify  the  defendant 
in  advance  of  her  intention  to  embark; 
but,  after  securing  her  passports,  she  went 
to  Libau,  arriving  there  on  the  31st  of 
October,  1908.  She  immediately  presented 
the  slip,  which  showed  that  her  passage 
had  been  prepaid,  but  was  told  by  the  de- 
fendant's agent  that  no  ticket  for  her  pas- 
Notes  covering  other  specific  aspects  of 
the  right  to  recover  for  mental  anguish  are 
referi'ed  to  in  the  Index  to  Notes,  under 
Damages — Mental  Anguish. 

The  right  to  recover  for  physical  injury 
resulting  from  fright  caused  by  a  wrongful 
act  is  treated  in  notes  to  Huston  v.  Free 
raansburg,  3  L.R.A.(N.S.)  50;  Chittick  v. 
Philadelphia  Rapid  Transit  Co.  22  L.R.A. 
(N.S.)  1073;  and  Pankopf  ▼.  Hinkley,  24 
L.R.A.(N.S.)   1169. 
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sage  had  been  received,  and  tliat  she  would 
have  to  wait  for  it.  Tliey  took  the  slip 
and  her  passports,  and  she  waited  there 
until  December  16th,  before  the  ticket  was 
furnished  her  and  she  was  allowed  to  em- 
bark. When  she  arrived  at  Libau,  the 
^  plaintiff  had  only  about  $3  in  money,  and 
was  a  stranger,  and  she  advised  the  defend- 
ant's agents  of  these  facts.  The  Cedar 
Rapids  agent  sent  the  ticket  to  the  defend- 
ant's Chicago  office  November  11,  1908. 
The  plaintiff  was  compelled  to  work  for  her 
lodging  while  detained  in  Libau,  and  claims 
that  her  health  was  greatly  impaired  by 
the  severity  of  such  work,  and  by  her  lack 
of  food  to  properly  sustain  herself.  She 
also  alleged  that  she  suffered  great  mental 
pain  and  anguish.  The  case  was  tried  to 
a  jury,  and  she  was  given  $1,000  damages. 
The  defendant  appeals.     Reversed. 

Messrs.  Dawley  &  Wheeler  and  J.  E. 
MacLelsh,  for  appellant: 

The  court  had  no  jurisdiction  of  the 
cause  of  action  or  of  the  defendant,  be- 
cause it  did  not  grow  out  of  and  was  not 
connected  with  the  business  of  any  agency 
in  Linn  county,  Iowa. 

Elgin  Canning  Co.  v.  Atchison,  T.  &  S. 
F.  R.  Co.  24  Fed.  868. 

There  having  been  no  injury  caused  to 
plaintiff's  person  by  the  alleged  wrongs, 
she  was  not  entitled  to  recover  damages 
for  mental  suffering. 

De  Voegler  v.  Western  U.  Teleg.  Co.  10 
Tex.  Civ.  App.  229,  30  S.  W.  1107;  Mentzer 
v.  Western  U.  Teleg.  Co.  93  Iowa,  752,  28 
L.R.A.  72,  57  Am.  St.  Rep.  294,  62  N.  W. 
1;  Griffith  v.  Burden,  35  Iowa,  138;  Walsh 
V.  Chicago,  M.  &  St.  P.  R.  Co.  42  Wis.  23, 
24  Am.  Rep.  376;  Lee  v.  Burlington,  113 
Iowa,  356,  86  Am.  St.  Rep.  379,  85  N.  W. 
618;  Mahoney  v.  Dankwart,  108  Iowa,  321, 
79  N.  W.  134;  Scheffer  v.  Washington  City, 
V.  M.  &  G.  S.  R.  Co.  105  U.  S.  249,  26  L. 
ed.  1070;  Ewing  v.  Pittsburgh,  C.  C.  &  St. 
L.  .R.  Co.  147  Pa.  40,  14  L.R.A.  666,  30 
Am.  St.  Rep.  709,  23  Atl.  340;  Halle  v. 
Texas  &  P.  R.  Co.  23  L.R.A.  774,  9  C.  C.  A. 
134,  23  U.  8.  App.  80,  60  Fed.  557;  Braun 
V.  Craven,  175  III.  401,  42  L.R.A.  199,  51 
N.  E.  657;  Victorian  R.  Comrs.  v.  Coultas, 
L.  R.  13  App.  Cas.  222,  58  L.  T.  N.  S.  390, 
57  L.  J.  P.  0.  N.  S.  69,  37  Week.  Rep.  129, 
52  J.  P.  500,  8  Eng.  Rul.  Cas.  405. 

The  damages  claimed  by  plaintiff  were 
too  remote. 

Mihills  Mfg.  Co.  ▼.  Day  Bros.  50  Iowa, 
250;  Wragg  v.  Mead,  120  Iowa,  319,  94  N. 
W.  856;  Prosser  v.  Jones,  41  Iowa,  674; 
Riech  ▼.  Bolch,  68  Iowa,  526,  27  N.  W. 
507;  Tisdale  v.  Major,  106  Iowa,  1,  68  Am. 
St.  Rep.  263,  75  N.  W.  663. 
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Messrs.  Barnes  A  Chamberlain,  for  ap 

pellee: 

Plaint iff^s  brother  had  full  right  to  rely 
upon  the  statements  of  defendant's  agent 
as  to  the  price  of  the  ticket,  and  any  mis- 
take or  misstatement  made  by  him  would 
bind  the  defendant. 

Ellsworth  v.  Chicago,  B.  &  Q.  R.  Co.  95 
Iowa,  98,  29  L.R.A.  173,  63  N.  W.  584; 
Stoner  v.  Chicago  G.  W.  R.  Co.  109  Iowa, 
551,  80  N.  W.  669;  Voorhees  v.  Chicago, 
R.  1.  &  P.  R..Co.  71  Iowa,  735,  60  Am. 
Rep.  823,  30  N.  W.  29;  Rohrig  v.  Chicago,  . 
R.  I.  &  P.  R.  Co.  130  Iowa,  380,  106  N.  W. 
935;  6  Cyc.  Law  &  Proc.  p.  557;  Pitts- 
burgh C.  C.  &  St.  L.  R.  Co.  V.  Reynolds. 
55  Ohio  St.  370,  60  Am.  St.  Rep.  706,  45 
N.  E.  712;  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Little,  66  Kan.  378,  61  L.R.A.  122, 
97  Am.  St.  Rep.  376,  71  Pac.  820. 

Information  given  by  ticket  agents  of 
carriers  to  persons  purchasing  tickets  is 
within  the  scope  of  their  authority. 

Pittsburgh,  C.  C.  Jb  St.  L.  R.  Co.  v. 
Street,  26  Ind.  App.  224,  59  N.  E.  404; 
Miller  v.  King,  84  Hun,  308,  32  N.  Y.  Supp. 
332;  Kansas  City,  Ft.  8.  &  M.  R.  Co.  v. 
Little,  66  Kan.  378,  61  L.R.A.  122,  97  Am. 
St.  Rep.  376,  71  Pac.  820;  Lake  Shore  L 
M.  S.  R.  Co.  V.  Rosenzweig,  113  Pa.  519,  G 
Atl.  645;  6  Cyc.  Law  &  Proc.  p.  557;  3 
Thomp.   Neg.  2555-2588. 

Plaintiff  was  entitled  to  recover  dam- 
ages for  physical  and  mental  suffering  and 
injury,  even  though  she  suffered  no  inde- 
pendent physical  injury. 

Shepard  v.  Chicago,  R.  L  &  P.  R.  Co. 
77  Iowa,  58,  41  N.  W.  «64;  McKinley  v. 
Chicago  &  N.  W.  R.  Co.  44  Iowa,  318,  24 
Am.  Rep.  748;  Parkhurst  v.  Masteller,  ^57 
Iowa,  480,  10  N.  W.  864;  Mentzer  t.  West- 
em  U.  Teleg.  Co.  93  Iowa,  752,  28  L.R.A. 
72,  57  Am.  St.  Rep.  294,  62  N.  W. 
1;  Watson  v.  Dilts,  116  Iowa,  249,  67 
L.R.A.  559,  93  Am.  St.  Rep.  239,  89  N. 
W.  1068;  Cowan  v.  Western  U.  Teleg.  Go. 
122  Iowa,  378,  64  L.R.A.  645,  101  Am.  St. 
Rep.  268,  98  N.  W.  281;  3  Thomp.  Neg. 
3288,  3289;  Pittsburgh,  C  C.  &  St.  L.  R. 
Co.  V.  Reynolds,  55  Ohio  St.  370,  60  Am. 
St.  Rep.  706,  45  N.  E.  712;  Northern  P.  R. 
Co.  V.  Pauson,  30  L.R.A.  730,  17  C.  C,  A. 
287,  44  U.  S.  App.  178,  70  Fed.  585. 

Sherwln,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  not  denied  that  Doctor  was  an 
agent  in  Cedar  Rapids,  with  authority  to 
sell  tickets  for  passage  from  Libau  to  Ce- 
dar Rapids;  but  the  defendant  claims  that 
the  service  of  notice  on  Doctor  gave  the 
court  no  jurisdiction  of  this  case.  Section 
3500  of  the  Code  provides:  "When  a  cor- 
poration, company,  or  individual  has  an  of- 
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fice  or  agency  in  any  county  for  the  trans- 
action of  business,  any  actions  growing  out 
of  or  connected  with  the  business  of  that 
office  or  agency  may  be  brought  in  the  coun- 
ty where  such  office  or  agency  is  located." 
It  was  clearly  a  part  of  the  •defendant's 
business  as  a  carrier  to  sell  tickets  for  pas- 
sage over  its  own  and  connecting  lines.  It 
establishes  agencies  in  the  several  cities  of 
the  country  for  the  purpose  of  securing 
business  for  its  line  of  steamships,  and  the 
sale  of  its  tickets  is,  in  our  judgment,  as 
much  a  part  of  its  business  as  the  actual 
carriage  of  passengers  thus  obtained.  Its 
appointment  of  an  agent  in  Cedar  Rapids 
established  an  agency  there  for  the  trans- 
action of  business,  within  the  meaning  of 
the  statute.  Milligan  v.  Davis,  49  Iowa, 
126.  Furthermore,  the  defendant  accepted 
the  benefits  of  the  sale  made  by  Doctor, 
and  thereby  ratified  the  transaction,  and 
should  be  charged  with  its  burdens.  Ibid. 
Section  3541  of  the  Code  also  provides  that 
an  appearance,  special  or  otherwise,  avoids 
the  necessity  of  further  notice.  See  also 
Moffitt  v.  Chicago  Chronicle  Co.  107  Iowa, 
407,  78  N.  W.  45.  Tlie  court  clearly  had 
jurisdiction  of  the  subject-matter,  and,  by 
acquiring  jurisdiction  of  the  person  of  the 
defendant  in  an  authorized  manner,  its 
jurisdiction  was  complete.  * 

As  we  have  already  said,  the  plaintiff 
did  not  notify  the  defendant's  agents  in 
Libau  of  her  intention  to  embark  until  she 
arrived  in  Libau,  and  because  of  this  fail- 
ure on  her  part  the  defendaYit  says  that  she 
had  no  cause  of  action.  A  sufficient  answer 
to  this  contention  is  that,  if  it  be  conceded 
that  the  slip  sent  to  the  plaintifi*  contained 
such  a  requirement,  which  is  in  dispute,  it 
appears  that  such  notice  was  required  for 
the  purpose  only  of  reserving  a  berth  for 
the  passenger,  and  no  complaint  on  that 
score  is  made.  Nor  was  the  question  of  a 
berth  involved  in  defendant's  refusal  to 
sooner  accept  the  plaintiff  as  a  passenger. 
Moreover,  there  was  nothing  on  the  slip, 
even  if  it  was  as  the  defendant  contends, 
to  call  the  plaintiff's  attention  to  the  fact 
that  the  fourteen  days'  notice  was  for  any 
other  purpose  than   to  secure  a  berth. 

The  appellant  further  says  that  the  ac- 
tion was  based  solely  on  a  breacli  of  con- 
tract, and  that  there  was  error  in  submit- 
ting any  question  of  the  defendant's  negli- 
gence. The  plaintiff's  petition  clearly  al- 
leged negligence  on  the  part  of  the  defend- 
ant in  failing  to  forward  the  ticket  until 
five  months  after  its  purchase.  So  far, 
then,  as  the  pleading  is  concerned,  there 
can  be  no  question  but  what  the  cause  of 
action  was  based  on  a  tort.  That  a  vio- 
lation of  a  contract  may  create  a  cause  of 
action  for  a  tort  is  well  settled  generally. 


Owens  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
139  Iowa,  538,  117  N.  W.  762,  and  cases 
cited  therein;  Mentzer  v.  Western  U.  Teleg. 
Co.  93  Iowa,  752,  28  L.R.A.  72,  57  Am.  St. 
Rep.    294,    62    N.    W.    1. 

The  only  serious  question  is  whether  the 
instant  case  falls  within  the  rule  thus  es^ 
tablished.  We  think  it  does.  The  defend- 
ant was  a  common  carrier,  and,  as  a  part 
of  its  business  as  such,  it  undertook,  not 
only  to  sell  tickets  in  this  country  for  car- 
riage from  European  points  to  the  place 
of  sale,  but  to  forward  such  tickets  to  its 
agents  at  the  port  of  embarkation.  That 
was  a  part  of  its  business  as  a  carrier  of 
passengers.  One  of  the  conditions  of  the 
sale  was  that  the  ticket  should  be  so  for- 
warded, and  we  are  unable  to  find  any 
sound  reason  for  saying  that  the  transac- 
tion should  be  so  divided  as  to  exempt  the 
defendant  from  a  charge  of  negligence  in 
failing  to  send  forward  a  ticket,  that  has 
already  been  paid  for.  We  think  the  rule 
of  the  cases  cited  is  applicable  here,  and 
that  an  action  for  tort  may  be  sustained. 
It  was  the  defendant's  duty  to  accept  plain- 
tiff as  a  passenger  upon  her  compliance 
with  its  rules,  and  a  failure  to  do  so  would 
create  liability.  When  she  bought  and  paid 
for  a  ticket,  with  an  agreement  as  a  part 
of  the  transaction  that  it  would  be  at 
once  forwarded  to  her,  it  was  a  part  of  its 
duty  as  a  public  servant  to  so  forward  it, 
and  a  failure  to  do  so  was  negligence. 

The  question  of  the  plaintiff's  contribu- 
tory negligence  in  not  notifying  the  de- 
fendant's agent  of  her  intention  to  embark, 
before  she  arrived  at  Libau  and  presented 
herself  to  said  agent,  was  submitted  to  the 
jury  under  an  instruction  to  the  effect  that, 
if  she  did  not  so  notify  the  agents,  and, 
further,  that,  had  she  given  said  notice  to 
them,  they  would  have  informed  her  prior 
to  her  departure  from  her  home,  that  her 
ticket  had  not  arrived,  she  could  not  re- 
cover for  anything  more  than  her  loss  of 
time  caused  by  the  delay  in  forwarding  the 
ticket  to  Libau.  The  plaintiff  alleged,  and 
the  evidence  sustained  the  allegation,  that 
when  she  arrived  in  Libau  she  had  only 
sufficient  funds  to  pay  for  her  food  during 
her  trip  to  Cedar  Rapids,  and  was  without 
money  with' which  to  buy  another  ticket  to 
Libau,  or  with  which  to  return  to  her 
home,  and  that  she  so  told  the  defendant's 
agents.  She  testified  that  when  the  agents 
refused  to  send  her  on  a  ship  that  sailed 
soon  after  she  arrived  in  Libau,  she  "felt 
very,  very  bad  when  the  rest  started  away" 
on  the  ship"  and  she  "could  not  go,  and 
was  left  sitting  there;"  and,  further,  "I 
was  very  shameful;  I  felt  as  though  the 
world  had  come  to  an  end;  as  though  all 
the  world  had  fell  on  me."    To  sustain  her- 
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•elf  while  waiting  for  her  ticket,  the  plaintiff 
was  obliged  to  and  did  secure  employment, 
where  she  paid  for  her  lodging  with  her 
work,  and,  as  we  understand  the  record,  she 
bouglit  her  meals;  but  she  clkims  that  she 
was  overworked,  and  that  she  was  finan- 
cially unable  to  buy  sufficient  food,  and 
that  in  consequence  thereof  her  health  be- 
came greatly  impaired. 

The  court  instructed  that  the  plaintiff 
mijvht  recover  for  tlie  mental  pain  and  suf- 
fering caused  by  the  defendant's  negligence 
in  neglecting  to  forward  the  ticket.  We 
are  of  the  opinion  that  this  is  not  a  case 
where  recovery  may  be  had  for  mental  suf- 
fering, disconnected  from  physical  impact 
or  injury.  The  mental  suffering  here  al- 
leged IS  that  occasioned  by  the  refusal  of 
the  defendant,  through  its  agents,  to  ac- 
cept the  plaintiff  as  a  passenger,  and  to 
permit  her  to  sail  without  the  usual  ticket 
necessary,  for  the  passage.  The  case  is 
somewhat  analogous  to  one  where  the  pas- 
senger is  ejected  from  a  train  on  which  he 
has  taken  passage;  but  the  analogy  is  not, 
in  our  judgment,  complete.  In  this  case 
there  had  been  no  acceptance  of  the  plain- 
tiff as  a  passenger,  nor  had  thft  journey 
been  commenced,  so  far  as  the  defendant 
was  concerned.  The  defendant  exercised  no 
such  acts  of  authority  over  the  plaintiff 
as  would  be  necessary  in  an  ejectment  case. 
There  was  no  affirmative  act  on  the  part 
of  the  defendant  that  could  cause  feelings 
of  humiliation  and  disgrace.  All  that  the 
defendant  did  was  to  refuse  to  permit  the 
plaintiff  to  embark,  and  such  refusal  in- 
volved no  physical  restraint.  The  agents 
told  the  plaintiff  that  she  could  not  em- 
bark until  her  ticket  arrived,  and  she  ac- 
cepted the  situation  and  did  not  attempt 
to  board  the  ship.  So  there  is  no  question 
of  actual  physical  restraint,  nor  of  actual 
ejectment  in  the  case.  The  plaintiff  was 
undoubtedly  disappointed  because  she  was 
unable  to  sail  when  she  had  expected  to; 
but  disappointments  are  of  everyday  occur- 
rence, and  usually,  if  not  invariably,  cause 
some  degree  of  mental  suffering.  The  facts 
in  this  case  do  not  make  it  an  exception  to 
the  usual  case;  for,  while  the  plaintiff  told 
the  agents  that  she  did  not  have  with  her 
sufficient  funds  to  buy  another  ticket,  or 
to  return  to  her  home  in  the  interior,  there 
is  no  evidence  tending  even  to  show  that 
agents  knew  anything  about  her  circum- 
stances generally,  or  knew  that  she  could 
not  readily  procure  all  the  funds  she  need- 
ed. As  a  matter  of  fact,  her  mother  did 
send  her  money  twice  while  she  was  wait- 
ing in  Libau.  The  amount  was  not  large, 
but  it  was  enough  to  take  her  back  to  her 
home,  had  she  seen  fit  to  return.  To  hold 
the  defendant  liable  for  mental  suffering 
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in  this  case  would  require  us  to  go  a  step 
farther  than  any  of  our  previous  decisions 
have  gdne,  and  place  us  in  oonflict  with 
the  great  mass  of  authority. 

In  the  telegraph  cases,  of  which  Mentzer 
V.  Western  U.  Teleg.  Co.  93  Iowa,  762,  28 
L.R.A.  72,  67  Am.  St.  Rep.  204,  62  N.  W. 
I,  is  the  leading  one,  the  decisions  are 
based  on  peculiar  relationship  and  the 
mental  pain  that  must  necessarily  follow 
in  cases  where  the  party  is  deprived  9I 
privileges  growing  out  of  such  relationship. 
In  the  Mentzer  Case,  there  was  a  failure 
to  deliver  a  message  notifying  the  plain- 
tiff of  the  death  of  his  mother,  and  it  was 
there  said:  "The  general  rule  •  •  • 
that  mental  anguish  and  suffering  result- 
ing from  mere  negligence,  unaccompanied 
with  injuries  to  the  person,  cannot  be  made 
the  basis  of  an  action  for  damages.  .  .  • 
And  doubtless  this  is  the  rule  of  law  to- 
day in  all  ordinary  actions,  either  ew  eofi- 
iradu  or  ex  delicto,  .  .  .  Mental  suf-' 
fering  has  never  been  considered  as  with- 
in the  contemplation  of  the  parties  at  the 
time  the  contract  is  entered  into,  and  re- 
covery cannot  be  had  therefor.  But  few 
contracts  have  any  direct  relation  to  the 
feelings  and  sensibilities  of  the  parties  en- 
tering into  them,  and  the  pain  growing  out 
of  the  oadinary  breach  of  contracts  relating 
to  property  is  entirely  different  from  that 
suffered  from  a  death  message."  In  Shep- 
ard  V.  Chicago,  R.  I.  k  P.  R.  Co.  77  Iowa, 
54,  41  N.  W.  564,  and  in  Curtis  v.  Sioux 
City  k  H.  P.  R.  Co.  87  Iowa,  622,  54  N.  W. 
33D,  the  plaintiffs  were  forcibly  ejected 
from  trains.  McKinley  v.  Chicago  k  N.  W. 
R.  Co.  44  Iowa,  314,  24  Am.  Rep.  748,  was 
an  assault  case.  Parkhurst  v.  Masteller, 
57  Iowa,  474,  10  N.  W.  864,  was  a  case 
glowing  out  of  a  malicious  prosecution  of 
a  criminal  charge.  In  that  case  the  char- 
acter, as  well  as  the  feelings,  of  the  plain- 
tiff were  involved.  In  Watson  v.  Dilts,  116 
Iowa,  240,  57  L.R.A.  550,  93  Am.  St.  Rep. 
239,  89  N.  W.  1068,  the  defendant  entered 
the  plaintiff's  home  surreptitiously  in  the 
night,  and  was  a  wanton  trespasser.  In 
Texas,  where  the  court  has  uniformly  al- 
lowed a  recovery  for  mental  suffering  in 
telegraph  cases  involving  sickness  or  death, 
it  was  held  that  no  recovery  for  mental 
suffering  could  be  allowed  for  a  failnre  to 
deliver  money  by  telegraph.  De  Voegler 
V.  Western  U.  Teleg.  Co.  10  Tex.  Civ.  App. 
220,  30  S.  W.  1107.  In  Lee  v.  Burlington, 
113  Iowa,  356,  86  Am.  St.  Rep.  370,  86  N. 
W.  618,  recovery  of  the  value  of  a  horse 
killed  by  fright  was  sought,  and  we  said: 
"As  a  general  rule,  no  recovery  may  be  had 
for  injuries  resulting  from  fright  caused 
by  the  negligence  of  another,  where  no  im- 
mediate personal  Injury  is  received.*    This 
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i0  the  settled  rule  as  to  human  beings." 
See  also  Braun  v.  Craven,  175  111.  401,  42 
L.R.A.  109,  51  N.  £.  657,  and  cases  re- 
viewed therein. 

The  appellant  complains  of  two  or  three 
rulings  in  the  introduction  of  evidence  and 
of  instruction;  but,  as  the  same  questions 
are  not  likely  to  arise  on  a  retrial,  we  need 
not  further  notice  them. 

For  the  reason  pointed  out,  the  judgment 
ia  reversed. 


OKIiAHOMA   supreme:  COURT. 

JOHN  L.  WISENER,  Sheriff,  Plff.  in  Err., 

V. 

HUGH  A.  BURRELL. 

(—  Okla.  — ,  115  Pac.  275.) 

Appeal  —  extradition  —  discharge     of 
accused. 

An  appeal  does  not  lie  from  an  order  in 
habeas  corpus,  discharging  a  party  held  for 
extradition  for  a  criminal  offense. 

(Williams,  J.,  dissents.) 

(April  14,  1911.) 

ERROR  to  the  Superior  (>>urt  for  Mus- 
kogee  County   to   review    a   judgment 

Headnote  by  Dunn,  J. 


Note,  —  Right  to  review  of  order  iti 
habeas  corpus  discharging  or  re- 
manding  party  held  for  extradition. 

The  rule  of  Wiseneb  t.  Bubbell,  that, 
in  the  absence  of  statutory  permission,  no 
appeal  lies  from  an  order  in  habeas  corpus 
discharging  or  remanding  a  party  held  for 
extradition  for  a  criminal  offense,  is  ad- 
hered to  in  Re  Henrich,  5  Blatchf.  414,  Fed. 
Gas.  No.  6,3G9,  holding  to  the  effect  that 
where  not  provided  for  by  law,  no  appeal 
can  be  had. 

And  in  Ex  parte  Erwin,  7  Tex.  App.  288, 
it  was  held  that  one  held  for*  extradition, 
who  has  been  remanded  on  habeas  corpus 
and  later  released  on  bail,  has  no  right  of 
appeal  from  the  order  remanding  him,  it 
being  said  that  if,  when  the  jurisdiction  of 
the  appellate  court  is  invoked,  the  appli 
cant  is  not  restrained  of  his  liberty,  there 
is  no  respondent  amendable  to  its  process. 
But  in  Ex  parte  Stanley,  26  Tex.  App.  372, 
8  Am.  St.  Rep.  440,  8  S.  W.  645,  7  Am. 
Grim.  Rep.  213,  where  the  applicant  was  in 
custody  after  an  order  in  habeas  corpus  re- 
manding him.  an  appeal  was  entertained, 
but  the  propriety  of  so  doing  was  not  dis- 
cussed. And  in  the  following  cases  the  is- 
sues raised  upon  appeals  from  orders  in 
habeas  corpus  were  passed  upon  without  dis- 
cussion as  to  the  right  of  the  courts  to  en- 
tertain 'such  appeals.  Morrison  v.  Dwyer,  I 
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discharging  petitioner  from  custody  under 
a  writ  of   habeas   corpus.     Affirmed. 

The   facts    are   stated    in   the   opinion. 

Mr.  E.  G.  McAdams,  for  plaintiff  in  er- 
ror: 

If  the  petitioner  has  a  vested  right  in 
the  common  law,  and  was  entitled  to  a 
common-law  grand  jury  at  the  time  of  the 
return  of  the  indictment,  then  it  is  void, 
and  he  should  be  discharged;  but  unless 
he  was  entitled  to  a  common-law  grand 
jury,  this  point  can  avail  him  nothing,  and 
the  writ  should  be  denied. 

Hausenfluck  v.  Com.  85  Va.  702,  8  S. 
E.  683;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  87;  Hurtado  v.  California,  110  U. 
S.  516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill, 
292;  Ex  part9  McNaught,  1  Okla.  Grim. 
Rep.  260,  100  Pac.  27,  1  Okla.  Grim.  Rep. 
628,  99  Pac.  241;  Wood  v.  State,  3  Okla. 
Grim.  Rep.  653,  107  Pac.  941;  Pearce  v. 
Texas,  155  U.  S.  311,  39  L.  ed.  164,  16  Sup. 
Ct.  Rep.  116;  Munsey  v.  Clough,  196  U.  S. 
369,  49  L.  ed.  515,  25  Sup.  Ct.  Rep.  282; 
Appleyard  v.  Massachusetts,  203  U.  S.  226, 
51  L.  ed.  163,  27  Sup.  Ct.  Rep.  122,  7  A.  & 
E.  Ann.  Gas.  1073. 

Messrs.  Klstler  &  Haskell,  for  defend- 
ant  in  error: 

Neither  appeal  nor  error  lies  in  habeas 
corpus. 

2  Spelling,  Extr.  Relief,  §  1355;  Wyeth 
V.  Richardson,  10  Gray,  240;  Knowlton  v. 
Baker,  72  Me.  202;  Re  Glasby,  3  UUh,  183, 


143  Iowa»  502,  121  N.  W.  1064;  Ex  parte 
Cheatham,  60  Tex.  Grim.  Rep.  61,  95  S. 
W.  1077 ;  Re  Hall,  8  Ont  App.  Rep.  31. 

In  Com.  ex  rel.  Flower  v.  Superintendent 
of  Phila.  County  Prison,  220  Pa.  401,  21 
L.R.A.(N.S.)  939,  69  Atl.  916,  the  right  to 
appeal  from  an  order  in  habeas  corpus  re- 
manding the  petitioner,  held  for  extradi- 
tion, was  assumed,  but  it  was  held  that 
such  an  appeal  has  only  the  effect  of  a 
certiorari,  and  the  review  must  be  confined 
to  a  determination  of  the  regularity  of  the 
proceedings  of  the  nisi  prius  court. 

In  Reg.  V.  Weil,  L.  R.  9  Q.  B.  Div.  701, 
47  L.  T.  N.  S.  630,  31  Week.  Rep.  60,  16 
Cox,  C.  C.  189,  63  L.  J.  Mag.  Gas.  N.  S. 
74,  the  court  assumed,  for  the  purposes  of 
the  case,  that  it  had  jurisdiction  to  enter- 
tain an  appeal  from  an  order  refusing  to 
issue  a  writ  of  habeas  corpus  on  the  ap- 
plication of  one  arrested  for  an  alleeed 
extradition  crime,  but  expressly  stated  that 
the  question  of  jurisdiction  would  not  be 
decided.  But  the  question  was  settled  in 
England  as  regards  extradition  for  crimi- 
nal ofTrnse,  at  least  so  far  as,  "the  court  of 
appeal"  is  concerned,  in  Ex*  parte  Wood- 
hall,  L.  R.  20  Q.  B.  Div.  832,  57  L.  J.  Mag. 
Gas.  N.  S.  71,  69  L.  T.  N.  S.  841,  36  Week. 
Rep.  666,  52  J.  P.  681,  and  Ex  parte  Savar- 
kar  (1910)  26  Times  L.  R.  661,  103  L.  T. 
N.  S.  473,  488,  wherein  it  was  held  that 
§  47  of  th^  judicature  act  of  1873,  which 
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1  Pac.  852;  Mead  v.  Metcalf,  7  Utah,  103, 
25  Pac.  729;  People  v.  Fairman,  59  Mich. 
668,  26  N.  W.  769;  People  v.  Conant,  69 
Mich.  565,  26  N.  W.  768;  State  v.  Miller, 
97  N.  C.  451,  1  S.  E.  776;  Ex  parte  Thomp- 
son, 03  111.  89;  Hammond  v.  People,  32  111. 
446,  83  Am.  Dec.  286;  Howe  v.  State,  9 
Mo.  690;  Ferguson  v.  Ferguson,  36  Mo.  197; 
Ex  parte  Jilz,  64  Mo.  205,  27  Am.  Rep. 
218,  2  Am.  Crim.  Rep.  217;  Re  Coston,  23 
Md.  271;  McFarland  v.  Johnson,  27  Tex. 
106;  State  ex  rel.  Augusti  v.  Houston,  30 
La.  Ann.  1174;  State  v.  Grottkau,  73  Wis. 
589,  9  Am.  St.  Rep.  816,  41  N.  W.  80,  1063; 
Re  Strickland,  41  La.  Ann.  324,  6  So.  677; 
Skinner  v.  Sedgbeer,  8  Kan.  App.  624,  56 
Pac.  136;  Cook  v.  Wyatt,  60  Kan.  635,  67 
Pac.  130;  Ex  parte  Johnson,  1  Okla.  Crim. 
Rep.  420,  98  Pac.  464. 

Dnnn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  su- 
perior court  of  Muskogee  county.  Defend- 
ant in  error,  being  held  for  extradition 
for  a  criminal  offense  under  a  warrant 
in  the  hands  of  plaintiff  in  error,  acting 
as  sheriff  in  that  county,  secured  his  re- 
lease by  a  writ  of  habeas  corpus  issued 
out  of  the  said  court.  The  sheriff  has 
undertaken  to  bring  the  case  here  for  re- 
view, to  secure  a  reversal  of  the  judgment 
discharging  his  prisoner. 

Three  questions  of  practice  going  to  the 
jurisdiction  of  this  court  are  presented  by 
counsel  for  defendant  in  error,  i^hich  are: 
First,  that  decisions  in  habeas  corpus  are 
not  reviewable  on  error  or  appeal;  second, 
that  the  grounds  upon  which  the  defend- 


ant in  error  was  held  were  criminal,  and 
that  therefore  this  case  is  a  criminal  case, 
and,  if  appeal  lies,  it  is  to  the  criminal 
court  of  appeals,  and  not  to  this  court;  and, 
third,  that  the  sheriff  has  no  such  interest 
as  will  entitle  him  to  maintain  an  appeal. 
Decisions  from  appellate  courts  all  over 
the  nation  are  cited  by  counsel  for  both 
parties  to  sustain  and  defeat  these  various 
contentions,  and  an  investigation  of  the  au- 
thorities shows  a  sharp  conflict  among 
them;  but  a  careful  consideration  of  the 
reasoning  of  authorities  dealing  with  the 
first  proposition  convinces  us  that  the 
ground  there  taken  is  sound,  and  that  in 
this  state  an  appeal  from  a  decision  in 
habeas  corpus  discharging  a  person  held, 
as  in  the  case  at  bar,  does  not  lie.  To  sup- 
port this  view,  attention  is  called  to  the 
following  texts  and  authorities:  Church, 
Habeas  Corpus,  2d  ed.  §  386;  2  Spelling, 
Extra.  Relief,  §  1355;  Knowlton  v.  Baker, 
72  Me.  202;  Mead  v.  Metcalf,  7  Utah,  103, 
25  Pac.  729;  Re  Barker,  56  Vt.  1;  State 
ex  rel.  Augusti  v.  Houston,  30  La.  Ann. 
1174;  Re  Strickland,  41  La.  Ann.  324,  6  So. 
677;  Re  Coston,  23  Md.  271;  Howe  ▼.  State, 
9  Mo.  690;  Ferguson  v.  Ferguson,  36  Mo. 
197;  Ex  parte  Jilz,  64  Mo.  205,  27  Am.  Rep. 
218,  2  Am.  Crim.  Rep.  217;  Hammond  v. 
People,  32  III.  446,  83  Am.  Dec.  286;  Ex 
parte  Thompson,  93  111.  89;  Skinner  v. 
Sedgbeer,  8  Kan.  App.  624,  56  Pac.  136; 
People  v.  Conant,  69  Mich.  565,  26  N.  W. 
768;  People  v.  Fairman,  59  Mich,  668,  20 
N.  W.  769;  State  v.  Grottkau,  73  Wis. 
589,  9  Am.  St.  Rep.  816,  41  N.  W.  80,  1063; 
State  V.  Miller,  97  N.  C.  451,  1  S.  E.  776; 
Re  Clasby,  3  Utah,  183,  1  Pac.  862;  Wyeth 


provides  in  effect  that  no  appeal  shall  lie 
in  any  criminal  case  or  matter  to  the  court 
of  appeal,  as  that  court  was  constituted  for 
the  hearing  of  appeals  in  civil  causes  and 
matters,  excluded  appeals  relating  to  fugi- 
tive criminals  accused  of  an  extradition 
crime.  The  court  in  the  Woodhall  Case, 
however,  intimated  that,  had  the  appeal  re- 
lated to  matters  other  than  criminal,  it 
would  have  been  entertained. 

Of  course,  after  an  order  remanding  a 
petitioner  to  custody  has  been  affirmed  on 
appeal,  and  a  second  writ  of  habeas  corpus 
afterward  obtained  on  the  same  state  of 
facts,  and  the  prisoner  again  remanded,  a 
second  appeal  will  not  be  entertained.  Re 
Hall,  8  Ont.  App.  Rep.  135. 

In  some  jurisdictions  the  matter  is  regu- 
lated by  express  statutory  provision.  Thus, 
in  the  Federal  courts,  an  appeal,  but  not  a 
writ  of  error,  from  a  decision  of  a  district 
court  denying  an  application  for  a  dis- 
charge upon  a  writ  of  habeas  corpus  where 
the  construction  of  an  extradition  treaty  is 
involved,  is  authorized  by  the  court  of  ap- 
peals act  March  1891,  §  6,  providing  for 
appeals  direct  from  a*  district  court  to  a 
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supreme  court  in  any  case  in  which  the  con- 
stitutionality of  any  law  of  the  United 
States,  or  the  validity  or  construction  of 
any  treaty  made  under  its  authority,  is 
drawn  in  Question.  Rice  v.  Ames,  180  U. 
S.  371,  46  L.  ed.  577,  20  Sup.  Ct.  Rep.  406, 
12  Am.  Crim.  Rep.  356. 

So,  in  Alabama  it  was  expressly  provided 
by  Code  18^6,  §  4314,  that  upon  denial  of 
a  petitioner's  application  for  discharge  on 
habeas  corpus  from  arrest  in  extradition 
proceedings,  he  may  appeal  to  the  supreme 
court,  and  that,  upon  discharge  of  peti- 
tioner upon  such  a  hearing,  the  state  may 
appeal.  Barriere  v.  State,  142  Ala.  72,  39 
So.  55. 

On  the  other  hand,  it  was  expressly  pro- 
vided by  the  supreme  and  exchequer  court 
act,  §  31  (R.  S.  C.  chap.  136),  that  "no 
appeal  shall  be  allowed  in  any  case  of  pro- 
ceedings for  or  upon  a  writ  of  habeas  cor- 
pus arising  out  of  any  claim  for  extradi- 
tion made  under  any  treaty,"  and.  under 
such  statute  it  is  not  necessary  even  to 
quash  an  attempted  appeal,  the  matter 
being  coram  non  judioe.  Re  Lazier,  29  Can. 
S.  C.  630.  G.'J.  C. 
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▼.  Richardson,  10  Gray,  240;  Ex  parte 
White,  2  Cal.  App.  726,  84  Pac.  242;  Ex 
parte  Johnson,  1  Okla.  Crim.  Rep.  414, 
98  Pac.  461.  See  also  note  to  case  of 
Bleakley  v.  Smart  (74  Kan.  476,  87  Pac. 
76),  reported  in  11  A.  &  E.  Ann.  Cas.  at 
page  129.  The  foregoing  is  by  no  means  a 
complete  list  of  the  authorities  in  support 
of  this  proposition,  as  many  additional 
ones  appear  in  the  note  referred  to  and  in 
the  cases. 

In  the  discussion  of  the  case  of  Ex  parte 
Johnson,  1  Okla.  Grim.  Rep.  414,  98  Pac. 
461,  Judge  Doyle,  of  the  criminal  court  of 
appeals   of   this   state,   takes   note   of   the 
fact  that  no  specific  provision  is  made  in 
the   statute   for    appeals    in    this   class   of 
cases,  and  concludes  that,  had  it  been  in- 
tended to  provide  for  appeals,  some  prop- 
er provision  would  have  been  made.     Dis- 
cussing the  same,  he  uses  the  following  lan- 
guage:    "The  courts  of  several  states  have 
held  that  the  decisions   in  habeas  corpus 
cases  are  not  reviewable  under  a  general 
law  allowing  an  appeal  from  all  final  judg- 
ments.    See   Howe   v.    State,    9   Mo.   690; 
Ex    parte   Toney,    11   Mo.    662;    Ex   parte 
Julz,  64  Mo.  206,  27  Am.  Rep.  218,  2  Am. 
Crim.  Rep.  217;    Garruth  v.  Taylor,  8  N. 
D.  166,  77  N.  W.  617;  People  v.  Conant,  59 
Mich.  565,  26  N.  W.  768.     In  some  states 
the    right    of    appeal    has    been    expressly 
granted  by  legislative  enactments;  in  other 
states  the  courts  hold .  that  a  decision  in 
a  habeas  corpus  proceeding  is  appealable  un- 
der  a  statute  which  gives  an  appeal  from 
a  final  order  affecting  a  substantial  right, 
made  in  a  special  proceeding.     See  State 
ex  rel.  Keyes  v.  Buckham,  29  Minn.  462, 
13  N.  W.  902,  and  Win  ton  v.  Knott,  7  S. 
D.  179,  63  N.  W.  783.    By  virtue  of  a  pro- 
vision of  §   21  of  the  'enabling  act'    (act 
June  16,  1908,  chap.  3335,  34  Stat,  at  L. 
277),  all  laws  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission  of 
Oklahoma  as   a   state  were   extended   over 
and  put  in  force  throughout  the  state,  ex- 
cept as  modified  or  changed  by  the  'enab- 
ling  act,'    or    by    the    Constitution    of    the 
state.     Thus,   the   adoption   of  the   habeas 
corpus   statutes  of  the  territory  of  Okla- 
homa was  only  so  far  as  the  same  were  not 
repugnant  to,  or  in  conflict  with,  the  Con- 
stitution of  the  state.    Had  it  been  intend- 
ed to  provide  for  appeals  in  habeas  corpus, 
some    appropriate    provision    would    have 
been  made.     Its  omission  affords  the  best 
evidence  to  the  contrary,  and,  if  anything 
is  wanting  to  remove  all  doubt,  it  will  bj 
found  in  the  nature  and  object  of  this  great 
writ  as  a  constitutional  right;  its  purpose 
being  to  afford  a  speedy  remedy  to  a  party 
unjustly   accused   of  the   commission   of  a 
crime,  without  obstructing  or  delaying  pub- 
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lie  justice,  both  of  which  objects  would  be 
defeated  by  the  delays  consequent  upon  an 
appeal.  Any  other  rule  would  operate  prac- 
tically to  subvert  the  constitutional  safe- 
guards and  the  fundamental  rights  of  the 
citizen." 

And  discussing  the  same  question  Chief 
Justice  Shaw,  of  the  supreme  judicial  court 
of  Massachusetts,  in  the  case  of  Wyeth  v. 
Richardson,  10  Gray,  240,  says:  "The  gen- 
eral principles  of  law  are  opposed  to  the  al- 
lowance of  exceptions  in  this  case.  The 
great  purposes  of  the  writ  9f  habeas  corpus 
is  the  immediate  delivery  of  the  party 
deprived  of  personal  liberty.  The  allow- 
ance of  exceptions  would  be  inconsistent 
with  the  object  of  the  writ.  The  conse- 
quence of  allowing  exceptions  must  be,  eith- 
er that  all  further  proceedings  be  stayed, 
which  would  be  wholly  inconsistent  with 
the  purpose  of  the  writ." 

To  Mie  same  effect  is  the  language  of 
Chi^f  Justice  Smith,  of  the  supreme  court 
of  North  Carolina,  in  the  case  of  State  v. 
Miller,  97  N.  C.  451,  1  S.  E.  776:  "Pro- 
ceedings under  the  writ  of  habeas  corpus, 
which  have  for  their  principal  object  a  re- 
lease of  a  party  from  illegal  restraint,  must 
necessarily  be  summary  and  prompt,  to  be 
useful,  and,  if  action  could  be  arrested  by 
an  appeal,  would  lose  many  of  their  most 
beneficial  results." 

To  the  same  point,  Chipman,  P.  J.,  in  the 
case  of  Ex  parte  White,  2  Cal.  App,  726, 
84  Pac.  242,  said:  "Having  in  mind  thd 
original  purpose  of  the  writ,  it  is  diflTicult 
for  us  to  perceive  the  wisdom  or  reason 
upon  which  statutes  are  based  which  allow 
an  appeal  in  cases  where  the  prisoner  has 
been  discharged,  or  that  deny  the  right  al- 
together of  making  a  second  application  to 
any  other  court  when  once  remanded.  The 
delay  which  might  and  generally  would  at- 
tend the  appeal  would  in  many  cases  work 
a  denial  of  the  very  object  of  the  writ, 
which  is  to  secure  the  present  discharge 
of  the  prisoner,  and  in  most  cases  the  value 
of  this  bulwark  of  personal  liberty  would 
be.  so  impaired  as  to  lose  the  distinctive 
character  and  office  with  which  it  has  been 
clothed  ever  since  King  John  met  the  Bar- 
ons at  Runnymeade  in  1215,  and,  instead 
of  being  the  safeguard  of  human  liberty, 
it  might  become  a  means  of  oppression." 

One  of  the  best-reasoned  cases  on  this 
question  is  that  of  Re  Clasby,  3  Utah,  183, 
1  Pac.  852,  wherein  the  supreme  court  of 
Utah  says:  "A  person  unlawfully  impris* 
oned  invokes  the  writ  of  habeas  corpus 
with  the  expectation  that  an  intelligent, 
conscientious  discharge  of  judicial  duty 
will  restore  to  him  his  liberty.  And  upon 
the  judge  who  hears  and  determines  the 
cause    rests    an    important    responsibility, 
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lx>th  to  the  prisoner  and  to  the  people.  It  | 
is  not  to  be  presumed  that  a  court  or  judge 
will  hastily  or  without  due  consideration 
either  remand  the  plaintiff  into  custody, 
or  discharge  him  from  arrest.  If  the  judge 
is  of  the  opinion  that  the  process  by  which 
the  plaintiff  is  held  is  illegal,  or  that  he 
is  unlawfully  restrained  of  his  liberty,  he 
is  bound  to  release  him  from  such  unlaw- 
ful restraint;  and,  upon  an  order  discharg- 
ing him,  the  prisoner  is  entitled  to  unre- 
strained liberty,  unless  the  defendant,  who 
holds  him  in  custody,  or  the  people,  have 
the  right  of  appeal,  and  the  judge  or  court, 
upon  appeal  being  taken,  has  the  right  to 
order  ttie  prisoner  into  the  custody  from 
whence  he  came,  until  the  legality  of  such 
imprisonment  is  determined  by  the  appel- 
late court,  in  which  case  the  writ  is  of  no 
avail  to  the  prisoner;  if  he  is  permitted  to 
go  at  large  pending  the  appeal,  the  ap- 
peal in  most  cases  would  be  of  no*  use  to 
the  people,  for  the  reason  that  the  plain- 
tiff has  absconded.  The  object  of  the  writ 
Is  that  the  right  to  a  discharge  may  in  a 
summary  manner  be  at  once  determined. 
If  the  people  have  a  right  to  an  appeal 
when  the  plaintiff  is,  by  order  of  the  court 
or  judge,  discharged,  then  in  such  case 
the  writ  falls  far  short  of  the  purpose  for 
which  it  was  intended,  and  for  the  last 
two  centuries  has  been  used.  Suppose, 
for  a  moment,  the  appeal  to  be  well  taken, 
and  that  this  court  should  find  that  the 
court  below  erred  in  discharging  the  plain- 
tiff, can  this  court  issue  a  bench  warrant 
for  his  rearrest,  or  direct  the  justice  of 
the  peace  to  again  issue  his  warrant  upon 
the  same  or  original  complaint  for  arrest 
of  the  person  there  charged  with  the  com- 
mission of  a  criminal  offense,  for  which  he 
was  arrested,  imprisoned,  and  discharged 
from  arrest  by  the  district  court?  Or  sup 
pose,  in  the  meantime,  a  grand  jury  have 
passed  upon  the  facts  involving  the  guilt 
or  innocence  of  the  plaintiff  and  have  re- 
fused to  find  an  indictment,  ought  the, 
plaintiff  to  be  again  arrested  by  an  order 
of  this  court,  and  compelled  to  defend  him- 
self against  an  arrest  made  on  such  an  or- 
der? It  is  easy  to  see  that  such  proceedings 
would  inevitably  result  in  inextricable  con- 
fusion; and  if  the  discharge  of  the  appli- 
cant upon  a  writ  of  habeas  corpus,  before  a 
court  or  judge  having  jurisdiction,  is  an 
order  or  judgment  from  which  an  appeal 
can  be  taken  to  this  court,  necessarily  at- 
tended with  unavoidable  delav,  the  value 
of  this  great  writ  as  a  safeguard  of  person- 
al liberty  is  at  least  greatly  impaired,  if  it 
is  not  changed  into  a  means  of  oppression." 
Little,  if  anything,  can  be  added  to  the 
force  of  the  logic  and  reasoning  contained 
in  the  foregoing  cases.  It  is  to  be  noted, 
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also,  that  our  Constitution  on  this  subject 
is  as  broad  as  it  may  well  be.  Section  10 
of  article  2,  commonly  known  as  the  "Bill 
of  Rights,"  provides  in  broad  and  compre- 
hensive terms  that  "the«  privilege  of  the 
writ  of  habeas  corpus  shall  never  be  sus- 
pended by  the  authorities  of  this  state." 
It  is  to  be  noted  that  the  language  of  the 
Constitution  is  not  merely  that  the  writ 
of  habeas  corpus  shall  never  be  suspended 
but  it  is  the  privilege  of  the  writ  which  is 
never  to  be  suspended.  "Privilege,"  ac- 
cording to  Webster  (Webster's  New  Inter- 
national Dictionary),  means  "special  en- 
joyment of  a  good,  or  exemption  from  an 
evil  or  burden,"  etc.  "Suspended"  is  de- 
fined as  "temporarily  inactive  or  inopera- 
tive;  held  in   abeyance." 

Undoubtedly  ■  courts,  sheriffs,  and  other 
public  officers  of  the  state  are  authorities 
thereof,  and  if  a  party  invoking  the  privi- 
lege of  this  writ  may  be  reincarcerated  by 
a  sheriff  or  other  officer,  on  the  order  of  a 
court  or  judge  of  the  state,  pending  an  ap- 
peal, then  unquestionably  his  privilege  un- 
der the  operation  of  the  writ  would  not 
only  be  suspended,  but  virtually  destroyed 
and  denied.  So  jealous  have  the  people 
been  of  an  opportunity  being  afforded  every 
citizen  for  a  speedy  determination  of  the 
righteousness  of  his  incarceration,  that 
they  have  placed  the  power  to  adjudicate 
that  question  in  every  court  of  record  and 
judge  thereof  in  the  state.  Even  the  coun- 
ty court  and  its  judge  is  vested  with  a 
limited  jurisdiction  to  issue  this  writ. 

Hence  the  contention  of  counsel  for  de- 
fendant in  error  must  be  sustained,  and  the 
appeal  is  accordingly  dismissed.  This  con- 
clusion renders  the  discussion  of  the  oth- 
er questions  unnecessary. 

Turner,  Ch.  J.,  and  Kane  and  Hayes, 
JJ.,  concur. 

WiUlams,  J.,  dissents. 
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OF  APPEALS. 

WILLIAM  H.  HALL,  Appt., 
v. 

MILLIE  HALL. 
(—  W.  Va.  — ,  71  S.  E.  103.) 

DlTorce  —  inequitable  oondnct  —  effect. 

1.  The  rule  of  courts  of  equity  denving 
relief  to  a  party  because  of  his  own  in- 
equitable conduct  in  and  about  the  sub- 
ject-matter of  his  cause  of  action  applies 
in  suits  for  divorce. 
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Same  —  caaslng  desertion  —  denial  of 
relief. 

2.  Under  this  rule,  conduct  of  a  plaintiff 
in  a  suit  for  a  limited  divorce  on  the  ground 
of  desertion,  not  sufficient  to  justify  the 
desertion,  may  nevertheltM  be  sufficient  to 
preclude  relief. 

Husband  and  vdfe  —  choice  of  domlcil 
—  good  faith, 

8.  Though  a  husband  has  the  legal  right 
to  determine  the  place  of  abode  of  the  fami- 
ly, and  the  wife  must  submit  to  his  decision, 
this  power  must  be  exercised  in  a  reason- 
able and  just  manner.  It  cannot  be  exer- 
cised arbitrarily,  nor  used  as  a  means  of 
procuring  dissolution  of  the  marital  rela- 
tion. 

(April  18,  1911.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Monongalia 
County  dismissing  his  bill  for  a  limited  di- 
vorce on  the  grround  of  abandonment  and 
desertion.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  V.  Keck  and  Cox  &  Baker 
for  appellant. 

'Messrs.  Lazzelle  ft  Stewart  for  appel- 
lee. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

His  bill  for  a  divorce  from  bed  and  board 
having  been  dismissed,  and  relief  denied 
him,  the  plaiYitiff  obtained  this  appeal. 

On  its  face,  the  bill  is  sufficient  as  one 


for  a  limited  divorce  on  the  ground  of 
abandonment  and  desertion.  It  charges 
that  on  the  9th  day  of  September,  1908, 
the  defendant,  without  any  just  cause,  and 
in  the  absence  of  the  plaintiff,  deserted  and 
abandoned  him, ,  without  his  knowledge  or 
consent,  and  took  up  her  residence  with 
her  father,  where  she  has  since  remained. 
It  sets  up  all  jurisdictional  facts.  These 
are  admitted  by  the  answer;  but  the  charge 
of  desertion  is  emphatically  denied  and  re- 
sisted. Admitting  her  absence  from  the 
plaintiff's  place  of  abode,  and  the  date  of 
her  leaving,  the  defendant  charges  miscon- 
duct on  the  part  of  the  plaintiff  as  reason 
or  excuse  for  her  absence,  and  relies  upon 
these  facts  as  a  bar  to  the  relief  asked. 

Married  on  the  18th  day  of  March,  1908, 
a  female  child  was  born  to  the  parties, 
July  18,  1908.  On  their  marriage,  they 
took  up  their  residence  in  a  small  house 
owned  by  the  plaintiff's  father,  and  in 
which  his  widowed  aunt  had  resided  for  ' 
some  years.  There  seems  to  have  been  no 
serious  trouble  between  the  plaintiff  and 
defendant;  but  the  latter  complains  of  the 
conduct  of  the  aunt,  with  whom  she  had  a 
quarrel  on  the  day  on  which  she  left. 
She  charges  other  previous  difficulties  with 
her,  and  neglect  and  unkindness  on  the 
part  of  the  husband.  On  or  about  the  day 
of  her  leaving,  she  told  her  husband  she 
could  not  get  along  with  the  aunt,  and  re- 
quested him  to  obtain  another  place  of 
residence.    To  this  he  replied  that  he  could 


Note,  —  Relntians  hetween  one  spottse 
and  relatives  of  the  other  as  affeqt' 
ing  the  question  of  desertion*  or  cru' 
elty. 

This  note  contains  only  cases  reported 
since  the  preparation  of  the  earlier  note 
on  the  same  question,  appended  to  Brewer 
V.  Brewer,  13  L.R.A.(N.S.)  222,  where  it 
is  pointed  out  that  about  the  only  deduc- 
tion from  the  cases  which  can  be  said  to 
approximate  a  general  rule  of  law  is  that 
the  power  of  determining  where  the  mari- 
tal domicil  shall  be  located,  or  who  shall 
be  the  inmates  thereof,  rests  primarily  in 
the  husband  in  correlation  to  his  duty  to 
make  provision  for  the  wife;  but  that  thin 
right  must  be  reasonably  exercised,  and 
that  he  can  neither  arbitrarily  compel  the 
wife  to  live  with,  or  in  close  proximity  to, 
his  relatives,  nor  can  he  without  reason  for- 
bid social  intercourse  between  the  wife  and 
her  relatives,  or  exclude  them  from  his 
home. 

As  to  divorce  in  forcing  sponse  to  leave 
the  marital  home,  see  the  note  in  29  L.R.A. 
(N.8.)  614. 

A  wife's  constantly  recurring  fits  of  an 
ger,  and  frequent  use  of  violent  and  abu- 
sive language  towards  the  husband  and  his 
children  by  a  former  marriage,  who*  live 
with  them,  superinduced  by  her  antipathy 
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for  siich  children  and  his  other  relatives, 
are  insufficient  to  entitle  him  to  a  divorce 
upon  the  statutory  ground  of  "habitual  in- 
dulgence by  defendant  in  violent  or  ungov- 
ernable temper,"  unless  it  appears  that  the 
contumely  is  exhibited  toward  him  directly 
with  such  frequency  and  violence  as  to  re- 
sult in  injuriously  affecting  his  safety, 
health,  or  personal  comfort,  and  in  ren- 
dering the  performance  of  the  marital  du- 
ties impracticable;  and  it  is  not  sufficient 
that  her  conduct  is  calculated  to  cause 
merely  great  humiliation,  mental  anguish, 
iinhappiness,  inconvenience,  financial  loss, 
estrangement  of  family  ties,  or  loss  of 
friends.  Hickson  v.  Hickson,  64  Fla.  656, 
46  So.  474. 

And  the  mere  act  of  the  husband  in  leav- 
ing the  wife  and  her  father's  house,  where 
they  had  been  living,  will  not  be  held  to 
constitute  desertion,  where  it  appears  that 
his  departure  followed  what  was  essential- 
Iv  his  exclusion  from  the  house*  by  the 
father  until  he  was  able  to  support  a  wife: 
that  the  partinsr  between  the  husband  and 
wife  was  friendly,  it  being  understood  be- 
tween them  that  he  would  send  for  her  as 
soon  as  he  could  support  her;  and  that  he 
wrote  her  a  letter  within  two  to  four  weeks 
after  leaving,  and  three  other  letters  of  a 
friendly  character  at  intervals  of  something 
like  a  year;   and  especially,  where  it  ap- 
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not  rent  two  or  three  houses.  Then  a  con- 
versation occurred  between  liim  and  the 
mother-in-law  on  the  same  subject.  The 
latter  charged  him  with  having  mistreated 
her  daughter,  in  that  he  had  failed  to  go 
out  with  her  or  give  her  money,  and  told 
him  the  w^ife  intended  to  leave  and  take  the 
child.  To  this  he  replied  that,  if  the 
mother-in-law  intended  to  run  the  business, 
she  might  do  so,  but  he  proposed  to  run 
his  own  business.  He  says  that,  before 
leaving  the  house,  he  declared  his  willing- 
ness to  take  care  of  the  wife  as  long  as  she 
should  stay  with  him.  In  her  testimony, 
the  wife  says  she  was  unable  to  live  with 
his  aunt,  and  that  when  the  latter  ordered 
her  out,  she  does  not  see  why  she  had  not 
the  right  to  go.  The  husband  has  never 
asked  her  to  return,  nor  made  any  effort 
to  induce  her  to  do  so.  Nor  has  he  visited 
her  or  communicated  with  her,  except  as 
he  casually  met  her  on  one  or  two  occa- 
sions. After  she  left,  he  seems  not  to  have 
made  any  inquiry  about  her,  or  to  have 
cared  whether  she  returned  or  not. 

Mere  absence  of  one  spouse  from  the  oth- 
er, though  voluntary,  does  not  constitute 
desertion.  Not  only  must  cohabitation 
cease,  but  there  must  be  intent  in  the  mind 
of  the  offending  party  to  desert  or  abandon 
the  other,  and  these  two  ingredients  must 
combine  and  coexist.  Alkire  v.  Alkire,  33 
W.  Va.  517,  11  S.  E.  11;  Martin  v.  Martin, 
33  W.  Va.  696,  11  S.  E.  12.  Though  the 
statute  allows  a  divorce  a  mensa  et  thoro 
for  abandonment  or  desertion,  in  general 
terms,  and  does,  not  in  express  words  re- 
quire wilfulness,  it  must  be  assumed  that 
the  legislators,  in  drafting  and  enacting  it, 
intended  such  abandonment  and  desertion 
as  is  generally  recognized  and  treated  as 
sufficient  ground  for  a  limited  divorce.  So 
this  court  has  construed  the  statute. 

Nothing   else   considered,   we   might   say 


the  declared  intention  of  the  defendant  to 
leave,  her  actual  departure  and  failure  to 
return,  make  a  case  for  divorce  under  this 
view  of  the  statute.  Both  her  declarations 
and  acts  are  indicative  of  intent.  There 
was  a  cessation  of  cohabitation,  coupled 
with  declarations  of  intent.  The  inference 
or  conclusion- to  which  these  facts  tend  is 
opposed,  however,  by  her  willingness,  aver- 
red in  her  answer  and  ^  protested  in  her 
testimony,  to  renew  cohabitation,  provided 
the  plaintiff  will  separate  himself  from  the 
company  of  his  aunt.  At  the  time,  she  re- 
quested him  to  obtain  another  house,  and 
still  says  she  is  willing  to  cohabit  with 
him,  if  he  will  do  so.  Insufficiency  of  these 
protestations  is  charged  on  the  ground 
that  they  are  conditional.  Though  condi- 
tional, they,  taken  in  connection  with  oth- 
er facts  and  circumstances,  may  be  suffi- 
cient to  preclude  the  relief  asked  for  by 
the  plaintiff,  and  sustain  the  decrees  ap- 
pealed from.  Whether  they  are  or  not  de- 
pends upon  the  consideration  and  applica- 
tion of  principles  now  to  be  stated. 

Alleged  fatality  of  this  condition  is 
founded  upon  the  supposed  absolute  right 
of  the  husband  to  determine  the  place  of 
domicil.  This  right  is  stated  by  Schouler. 
in  his  work  on  Husband  and  Wife,  at  §  59, 
as  follows:  "And  the  husband,  as  dignior 
persona,  has  the  right  to  fix  it  [the  domi- 
cil] where  he  pleases.  The  wife's  domicil 
merges  in  that  of  her  husband.''  But  in 
the  same  section  he  qualifies  the  proposi- 
tion as  follows:  "In  a  genuine  sense  the 
domicil  of  the  husband  becomes  that  of  the 
wife,  and  wherever  he  goes  she  is  bound  to 
go  likewise;  not,  however,  unless  his  in- 
tent be  bona  fide,  and  witiiont  fraud  upon 
her  person  or  property  rights."  At  §  61 
he  says:  ''A  husband  would  not  be  per- 
mitted to  remove  his  wife  to  some  remote 
and  undesirable  place,  for  the  sake  of  pun- 


pears  that,  upon  the  advice  of  her  father, 
she  made  no  answer  to  any  of  his  communi- 
cations. Sarson  v.  Sarson,  74  N.  J.  Eq.  564, 
70  Atl.  663. 

But  judicial  separation  will  be  decreed 
in  favor  of.  the  wife  upon  the  ground  of  de- 
sertion, ^here  it  appears  that  after  the  mar- 
riage the  husband  took  her  to  live  with  his 
parents;  that  there  was  constant  dispiAe 
between  her  and  her  mother-in-law;  that 
the  husband  refused  to  give  her  any  money 
and  objected  to  her  visiting  her  own  moth- 
er; that  he  refused  to  give  her  sufficient 
money  to  enable  her  to  prepare  for  the 
birth  of  their  child;  that  the  husband's 
mother  accused  the  wife  of  going  out  with 
other  men,  and  the  husband  upheld  his 
mother  in  this,  saying  that  he  would  believe" 
her  in  preference  to  the  wife;  that  he  re- 
fused to  provide  a  separate  home  from  the 
money  given  him  for  that  purpose  by  the 
wife's  motVier.  saying  that  she  must  live 
34  L.R.A.(N-S.) 


with  his  parents;  that  she  then  left  and 
went  to  live  with  her  mother,  and  the  hus- 
band refused  to  send  her  her  clothes;  and 
that  subsequently  the  husband,  accompa- 
nied by  his  parents,  removed  from  the  state, 
and  has  since  failed  and  refused  to  provide 
for  the  wife's  support.  Mossa  v.  Mossa, 
123  App.  Div.  400,  107  N.  Y.  Supp.  1044. 
And  it  was  held  in  Dawson  v.  Dawson. 
—  Tex.  Civ.  App.  — ,  132  S.  W.  379,  that 
the  living  of  the  husband  with  his  wife 
might  be  found  to  be  insupportable,  so  as  to 
entitle  him  to  a  divorce,  where  she,  without 
provocation,  hated  and  abused  his  daughter 
in  her  affliction,  defamed  the  memory  of  his 
dead  wife,  and  wantonly  assailed  her  char- 
acter, and  indulged  in  other  conduct  in- 
volving constant  abuse  and  the  use  of  op- 
probrious epithets,  assault,  avowed  hate, 
the  exclusion  of  him. from  his  dwelling,  and 
the  cessation  of  the  performance  toward 
him  of  the  duties  of  a  wife.  L.  A.  W. 
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ishing  or  tormenting  her,  or  so  as  to  com- 
pel lier  to  stay*  alone  where  he  did  not- 
mean  to  reside  himself;  for  this  would  not 
fix  the  matrimonial  domicil  with  honest 
intent."  This  principle  was  applied  in 
Powell  V.  Powell,  29  Vt.  148,  in  a  case  very 
similar  in  one  respect  to  this.  The  wife 
had  refused  to  live  with  her  husband  in  a 
particular  locality  in  close  proximity  to 
his  relatives.  He  applied  for  a  divorce  on 
the  ground  of  desertion,  which  the  trial 
court  refused.  In  affirming  this  decree,  the 
supreme  court,  through  Redfield,  Gh.  J„ 
said:  "Now,  while  we  recognize  fully  the 
right  of  the  husband  to  direct  the  affairs 
of  his  own  house,  and  to  determine  the 
place  of  the  abode  of  the  family,  and  that 
it  is  in  general  the  duty  of  the  wife  to 
submit  to  such  determinations,  it  is  still 
not  an  entirely  arbitrary  power  which  the 
husband  exercises  in  these  matters.  He 
must  exercise  reason  and  discretion  in  re- 
gard to  them.  .  .  .  Any  man  who  has 
proper  tenderness  and  affection  for  his  wife 
would  certainly  not  require  her  to  reside 
near  his  relatives,  if  her  peace  of  mind 
were  thereby  seriously  disturbed."  Other 
cases  declaring  and  applying  the  same  doc- 
trine are  Gleason  v.  Gleason,  4  Wis.  64; 
Bishop  V,  Bishop,  30  Pa.  412;  and  Boyce  v. 
Boyce,  23  N.  J.  Eq.  337. 

The  conduct  of  the  husband  in  fixing 
the  place  and  conditions  of  the  matrimonial 
residence  may  subject  him  to  the  applica- 
tion of  another  principle  of  almost  uni- 
versal observance.  In  seeking  a  divorce,  he 
cannot  obtain  the  benefit  of  his  own  wrong. 
Courts  are  ordained  for  the  enforcement 
and  vindication  of  the  law  and  legal  rights. 
They  never  aid  anybody  in  efforts  to  vio- 
late law,  nor  give  him  the  benefit  or  fruits 
of  his  own  violation  thereof.  No  court  of 
law  or  equity  will  enforce  or  give  any  right 
upon  an  illegal  contract.  Following  the 
same  principle,  a  court  will  not  allow  the 
use  of  its  powers  and  process  to  obtain  a 
benefit  founded  directly  upon  a  breach  of 
law  by  the  applicant  therefor.  Courts  of 
equity  go  still  further,  and  refuse  relief 
even  in  cases  of  equitable  right,  if  the  ap- 
plicant has  been  guilty  of  fraud  or  miscon- 
duct in  or  about  the  matter  in  respect  to 
which  he  seeks  relief.  Peters  v.  Case,  62 
W.  Va.  33,  13  L.R.A.(N.S.)  408,  57  S.  E. 
733;  Hogg,  Eq.  Prin.  §  324,  p.  450.  To 
obtain  relief  in  a  court  of  equity,  the  plain- 
tiff must  come  with  clean  hands,  and  this 
maxim  applies  in  divorce  cases  as  well  as 
in  others  of  equitable  cognizance.  This  is 
the  principle  underlying  the  defenses  of 
connivance,  collusion,  and  recrimination, 
everywhere  recognized  and  permitted. 
Bishop,  Marr.  Div.  &  Sep.  §§  201-409,  in- 
clusive; Wass  v.  Wass,  41  W.  Va.  126,  23 
34  L.R.A.(N.S.) 


S.  E.  537;  Pierce  v.  Pierce,  3  Pick.  299, 
15  Am.  Dec!  210;  Myers  v.  Myers,  41  Barb. 
114;  Danforth  v.  Danforth,  106  111.  603. 
Conduct  sufiicient  to  bar  relief  need  not 
be  such  as  would  give  the  defendant  cause 
for  a  divorce.  Remedy  and  divorce  are  dif- 
ferent things.  Conduct  sometimes  denies 
remedy  for  apparent  rights.  Inequitable 
conduct  on  the  part  of  the  plaintiff,  though 
it  does  not  amount  to  cause  for  a  divorce, 
suffices  to  defeat  his  application  for  relief. 
A  different  conclusion  would  be  violative  of 
the  fundamental  principle  just  stated.  Ad- 
herence to  that  principle  is  necessary  to 
the  protection  of  the  interest  the  state  has 
in  every  suit  for  divorce.  Marriage  was 
instituted  for  the  good  of  society.  Once 
incurred,  the  marital  relation  must  be  con- 
tinued, if  continuance  thereof  is  reasonably 
practicable,  for  the  same  reason.  Its  solem- 
nity and  importance  as  a  factor  in  civiliza- 
tion forbid  severance  of  the  relation  for 
slight  cause.  To  allow  both  parties  to  dis- 
solve the  relation  at  will,  or  one  of  them 
to  effect  dissolution  by  trickery  or  fraud, 
would  tend  directly  to  defeat  all  the  high 
and  necessary  purposes  for  which. marriage 
was  ordained.  These  are  some  of  the  ob- 
vious reasons  for  the  application  of  the 
equitable  maxim  and  legal  principle  in  nu- 
merous cases  of  denial  of  relief.  Bacon  v. 
Bacon,  68  W.  Va.  747,  70  S.  E.  762;  Wass 
V.  Wass,  ^ited;  Cooper  v.  Cooper,  17  Mich. 
205,  97  Am.  Dec.  182;  McGowen  v.  Mc- 
Gowen,  52  Tex.  657;  Simpson  v.  Simpson, 
31  Mo.  24;  Ingersoll  v.  Ingersoll,  49  Pa. 
249,  88  Am.  Dec.  500;  Goldbeck  v.  Gold- 
beck,  18  N.  J.  Eq.  42;  Lynch  v.  Lynch,  33 
Md.  328;  Gray  v.  Gray,  15  Ala.  779;  Crow 
V.  Crow,  23  Ala.  583. 

Viewing  the  facts  disclosed  by  the  record 
in  the  light  of  these  principles,  we  are  un- 
able to  say  the  trial  court  erred  in  refusing 
a  decree  of  divorce.  The  plaintiff  married 
a  woman  with  whom  he  had  previously  had 
illicit  intercourse.  He  knew  her  character 
and  history  when  he  marri«t^.  her.  His  en- 
tire conduct  indicates  a  desire  for  separa- 
tion and  relief  from  the  marriage  relation, 
and  likely  because  of  her  character.  As  to 
this,  he  made  his  election  when  he  made 
her  his  life  companion.  He  took  her  to  a 
house  occupied  by  an  aged  relative,  where 
she  says  her  relations  were  unpleasant.  He 
gave  her  no  public  recognition  as  his  wife 
otherwise  than  by  living  and  cohabiting 
with  her  at  that  place.  He  refused  to  go 
out  with  her  in  public  or  to  accompany 
her  even  upon  visits  to  her  own  parents. 
When  she  expressed  her  dissatisfaction 
with  her  surroundings  and  treatment,  he 
made  not  the  slightest  effort  to  comply 
with  her  wishes.  His  ultimatum  was  that 
he  would  support  and  keep  her,  if  she  would 
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accede  to  his  arbitrary  will  and  determina- 
tion aa  to  the  place  in  wliich,  a'nd  the  con- 
ditions under  which,  they  should  live  to- 
gether. Knowing  her  dissatisfaction  with 
this  and  her  intention,  not  to  desert  him 
absolutely,  but  to  withdraw  from  that 
place,  and  her  willingness  to  live  with  him 
under  other  conditions,  he  did  not  even 
request  her  to  stay,  nor  ask  her  to  return, 
nor  in  any  way  indicate  a  desire  to  renew 
cohabitation.  There  was  no  serious  ob- 
stacle to  his  complying  with  the  wish  and 
desire  she  expressed.  The  house  did  not 
belong  to  him,  and  he  had  nothing  invested 
in  it.  According  to  his  own  contention 
and  claim,  he  had  simply  taken  the  place 
of  his  aunt  as  tenant  of  the  house,  and 
paid  rent  for  it.  How  much  rent  or  for 
what  period  of  time,  he  does  not  disclose. 
This  conduct  is  not  consistent  with  good 
faith  and  an  honest  effort  to  maintain  the 
solemn  relation  he  had  assumed.  In  Mar- 
tin V.  Martin,  Judge  English  well  expressed 
a  proposition  in  full  and  complete  harmony 
with  the  principles  we  are  applying,  in  the 
following  terms:  "In  assuming  the  mar- 
riage relation,  it  is  understood  that  the 
contracting  parties  do  so  fully  aware  of 
the  frailties  and  imperfections  of  human 
nature,  and  conscious  of  the  fact  that  mu- 
tual forbearance  must  be  practised  to  en- 
able them  to  pursue  pleasantly  the  journey 
of  life  as  companions;  each  party  under- 
taking to  overlook  moral  wrongs  and  in- 
firmities in  the  other.  The  best  interests 
of  society,  decency,  and  morality  combine 
in  demanding  that  the  obligations  taken 
upon  themselves,  by  the  parties  who  enter 
into  the  marriage  contract,  should  not  be 
abandoned  and  disregarded  upon  the  mere 
whim  or  caprice  of  either  party,  or  upon 
sliarht  cause,  real  or  imaginary." 

Seeing  no  error  in  the  decree,  we  affirm 
it 
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ANNA  M.  McCORD,  Appt. 

(146  Wis.  93,  128  N.  W.  873.) 

EfltopDcI  —  dower  —  periniUingr     lius* 
band  to  remarry. 

A  woman  is  estopped  from  claiming 
dower  rights  in  property  conveyed  by  her 
husband  by  deeds  in  which  one  claiming  to 
be  bis  second  wife  joined,  where,  having 
knowledge  of  a  pretended  divorce  which  she 
thought  to  be  invalid,  and  the  conveyance 
of  property  by  him  which  should  be  signed 
by  his  wife,  she  remained  silent,  and  per- 
mitted him  to  marry  the  other  woman,  and 
^4  L.R.A.(N.S.) 
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APPEAL  by  defendant  from  a  jiidgment 
of  the  Superior  Court  for  Lincoln 
County  in  plaintiff's  favor  in  an  action 
brought  to  quiet  title  to  certain  land.  Af- 
firmed. 

Statement  by  WInslow,  Ch.  J.; 

This  is  in  an  action  under  §  3186,  Stat. 
1898,  to  quiet  the  plaintiff's  title  to  three 
parcels  of  land  in  the  city  of  Merrill,  on 
which  the  .plaintifTs  manufacturing  plant 
and  yards  are  situated.  Tha  defendant 
claims  dower  in  the  lands  as  the  widow 
of  one  Myron  H.  McCord,  deceased.  The 
material  facts  appearing  on  the  trial  were 
not  in  serious  dispute  and  were  substan- 
tially as  follows:  Myron  H.  McCord  ac- 
quired a  tax  title  to  two  of  the  parcels  in 
the  year  1878,  and  a  quitclaim  title  to  the 
remaining  parcel  in  the  year  1880.  As  to 
two  of  the  parcels,  the  title  then  acquired 
is  claimed  to  have  been  worthless;  but, 
under  the  view  which  we  have  taken  of  the 
case,  it  is  not  necessary  to  decide  the  ques- 
tion. He  claimed  title  to  all  three  of  the 
parcels  in  September,  1881,  when  he  formed 
a  copartnership  with  Henry  W.  Wright, 
deceased,  under  the  firm  name  of  Mc- 
Cord &  •  Wright,  and  commenced  the 
manufacture  of  lumber  in  the  mill  upon  the 
premises.  In  1882  he  obtained  another  title 
to  the  two  parcels  before  mentioned,  as 
to  which  his  title  was  doubtful,  and  in  the 
same  year  conveyed  an  undivided  one-half 
interest  to  his  partner,  Wright,  in  the  en- 
tire three  parcels.  The  premises  were 
thereafter  used  in  the  partnership  business 
until  April  17,  1883,  when  the  partnership 

Note. -^  Estoppel  of  wife  living  apart 
from  husband  to  claim  homestead  or 
dower  as  against  purchaser  ignarawt 
of  the  relationship. 

As  to  right  of  one  spouse  living  apart 
from  the  other  to  claim  community  rights 
in  property  as  against  purchasers  ignorant 
of  the  relationship^  see  note  to  Daly  ▼. 
Rizzutto,  29  L.R.A.(N.S.)    468. 

This  note  is  merely  supplementary  to  a 
note  to  Mason  v.  Dierks  Lumber  &  Coal  Co. 
26  L.R.A.(N.S.)  575,  having  the  same  title. 
Cases  dealing  with  the  rights  of  persons 
other  than  purchasers,  such  aa  heirs,  sec- 
ond wife,  etc.,  are  excluded. 

The  authorities  are  not  entirely  harmoni- 
ous on  the  question  treated  in  this  note. 
Tt  has  been  held  that  where  husband  and 
wife  separated,  and  the  former  went  to  an 
other  state  and  acquired  land,  the  latter  is 
not  estopped  to  claim  dower  therein  as 
against  an  innocent  purchaser  from  the  hua- 
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was  dissolved;  Mr.  McCord  selling  out  his 
interest  to  Mr.  Wright,  who  assumed  all 
debts  and  took  all  property,  including  the 
lands  in  question,  paying  McCord  $30,342.- 
23  for  his  interest  in  the  business  and 
property.  Of  this  last-named  amount,  $20,- 
000  was  secured  by  mortgage  on  the  lands 
in  question.  It  appears  by  the  evidence 
that  wlien  McCord  sold  out  to  Wright,  the 
firm  property,  including  the  real  estate 
in  question,  was  inventoried  at  $215,- 
000  and  the  indebtedness  at  $145,000,  and 
the  land  in  question  was  estimated  in  the 
inventory  to  be  worth  $00,000.  Wright 
conducted  the  business  alone  until  June  25, 
1883,  when  he  made  a  general  assignment 
for  the  benefit  of  his  creditors,  which  in- 
cluded the  lands  in  question.  Two  of  the 
parcels  were  afterwards  conveyed  by  the 
assignee  to  third  persons,  and  some  time 
later,  Mr.  Wright  having  settled  up  with 
liis  creilitors,  there  was  formed  the  pres- 
ent corporation,  and  the  two  parcels  whicli 
had  been  conveyed  to  third  persons  were 
purcliased  by  the  corporation  and  conveyed 
to  it  in  1889.  In  1890  said  corporation 
acquired  title  to  the  remaining  parcel,  and 
has  carried   on   its   lumber   manufacturing 


business  in  the  plant  upon  the  three  parcels 
ever  since  its  incorporation.  The  $20,000 
mortgage  which  Mr.  McCord  received  was 
paid  and  satisfied  August  25,  1884. 

The  claim  of  the  defendant  for  dower 
arises  thus:  Myron  H.  McCord  and  the 
defendant  were  married  at  Shawano,  Wis- 
consin, April  15,  1861,  and  resided  there 
until  the  winter  of  1874-75,  during  which 
time  a  number  of  children  were  born  to 
them.  During  the  winter  last  named,  My- 
ron H.  McCord  went  to  the  village  of  Jenny 
(now  Merrill),  Wisconsin,  and  established 
a  newspaper,  which  he  published  for  about 
ten  years.  On  going  to  Jenny,  he  left  the 
appellant  and  the  ciiildren  at  Shawano  for 
a  time,  but  they  followed  during  the  fol- 
lowing summer  and  lived  with  him  until 
some  time  in  1876,  when  Mrs.  McCord,  with 
the  children,  went  back  to  Shawano  on  a 
visit,  at  McCord's  request.  While  there 
she  received  through  tlie  mail  a  newspaper 
containing  a  notice  or  summons  in  a  case 
entitled  Myron  H.  McCord  ▼.  Anna  M.  Mc- 
Cord, purporting  to  be  pending  in  some 
court  in  Utah.  Soon  thereafter  she  re- 
turned to  Jenny  with  two  of  the  children, 
and  met  Mr.  McCord,  who  threw  a  paper 


band,  by  the  mere  fact  that  she  lived  apart 
from  him,  although  the  husband,  at  the 
time  of  the  sale,  represented  that  a  divorce 
had  been  granted.  Cruize  v.  Billmire,  60 
Iowa,  397,  28  N.  W.  657. 

But  where  a  wife,  owing  to  her  husband's 
misconduct,  left  him  and  went  to  another 
state  to  live,  and  the  husband,  unknown  to 
her,  obtained  a  divorce,  void  because  of 
lack  of  service  upon  her,  and  married  again, 
it  was  held  that  she  is  estopped  to  claim 
dower  as  against-  an  innocent  purchaser 
holding  mediately  through  a  deed  from  the 
husband  and  the  second  wife.  Gilbert  v. 
Reynolds,  51  111.  513. 

it  has  been  held  that  where  a  husband 
deserts  his  wife,  goes  to  another  state,  and 
after  obtaining  there  an  invalid  divorce, 
returns  and  marries  another  woman,  and 
while  living  with  her  gives  a  deed  to  land 
to  an  innocent  purchaser,  the  wife  is  not 
thereby  estopped  to  claim  her  dower,  even 
though  she  was  at  the  time  living  in  adul- 
tery with  another  man.  Reel  v.  Elder,  62 
Pa.  308,  1  Am.  Rep.  414.  But  whether  the 
wife  would  have  been  entitled  to  dower  had 
she  left  her  husband,  in  view  of  the  statute 
of  Westminster,  13  Edw.  I.,  Stat.  1,  chap. 
34,  providing  that  "if  a  wife  willingly 
leave  her  husband,  and  go  away  and  con- 
tinue witli  her  advoutrer.  she  shall  be 
barred  forever  of  action  to  demand  her 
dower  that  she  ought  to  have  of  her  hus- 
band's lands,  if  she  be  convicted  thereupon, 
except  that  her  husband  willingly,  and  with- 
out coercion  of  the  church,  reconcile  her 
and  suffer  her  to  dwell  with  him,  in  which 
case  she  shall  be  restored  to  her  action," 
guctre. 
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But  when  a  wife  wilfully  deserted  her 
husband,  and  lived  in  adultery  with  another 
whom  she  held  out  as  her  husband,  it  was 
held  that  she  was  estopped  to  claim  dower 
as  against  an  innocent  purchaser  from  the 
husband.  Brown  v.  Kerns,  6  Ohio  N.  P. 
68,  9  Ohio  S.  &  C.  P.  Dec.  112.  Tlie  deci- 
sion in  the  above  case  was  also  based  on  a 
statute  which  deprived  of  dower  either 
spouse  who  should  live  in  adultery  with  a 
third  person. 

A  woman  who  separated  from  her  hus- 
band after  an  invalid  Mormon  "church  di- 
vorce," and,  supposing  it  to  be  valid,  mar- 
ried again,  but  separated  from  her  second 
husband  on  learning  of  its  invalidity,  and 
brought  suit  for  divorce  from  her  first  hus- 
band, who  meanwhile  had  married  again, 
is  not  estopped  to  claim  dower  as  against 
an  innocent  purchaser  to  whom  the  hus- 
band conveyed  the  premises  pending  the  di- 
vorce action,  since  she  could  not  have  sup- 
posed that  he  would  sell  while  such  action 
was  pending;  especially  in  view  of  a  stat- 
ute providing  only  two  methods  by  which 
dower  could  be  waived  or  forfeited,  to  wit: 
Either  by  the  wife  lawfully  releasing  her 
right  to  dower,  or  when  a  divorce  has  been 
granted  for  the  misconduct  of  the  wife. 
Norton  v.  Tufts,  39  Utah,  470,  57  Pac.  409. 
It  was  intimated,  however,  that  a  wife 
may  be  estopped  by  silence  when  she  knew 
or  should  have  known  that  others  might  be 
misled  to  their  hurt. 

As  to  right  of  party  obtaining  or  con- 
senting to  divorce  to'contest  its  validity,  see 
note  to  Karren  v.  Karren,  60  L.R.A.  294. 
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in  her  lap,  telling  her:  ''Here's  your  di- 
vorce. I  am  through  with  you," — and  re- 
questing her  to  return  to  Sliawano.  She 
did  not  read  the  paper  and  does  not  know 
what  became  of  the  same,  but  thought  at 
the  time  that  the  divorce  was  not  legal.  A 
few  days  after  this  she  took  her  children 
and  returned  to  Shawano,  and  later  in  the 
year  met  Mr.  McCord  at  Oshkosh  and  had 
some  negotiation  with  him,  as  a  result  of 
which  he  deeded  several  pieces  of  land  to 
her,  including  a  store  building  in  Shawano, 
and  agreed  to  pay  weekly  sums  for  the 
support  and  education  of  the  children.  Aft- 
er the  meeting  at  Oshkosh,  he  returned 
with  her  to  Shawano  for  a  few  days  and 
promised  to  return  again  at  Thanksgiving 
time,  but  he  did  not  do  so.  The  parties  con- 
tinued to  live  separate,  and  on  August  25, 
3877,  Mr.  McCord  publicly  married  Sarah 
Kita  Space  at  Jenny,  and  continued  to  re- 
side there  until  1S03.  During  all  of  this 
time  Mr.  McCord  and  Miss  Space  lived  to- 
gether publicly  as  man  and  wife  and  were 
popularly  supposed  to  be  such.  As  before 
stated,  Mr.  McCord  went  into  business  with 
Wright  in  1881,  and  the  business  grew  to 
large  proportions.  He  engaged  in  logging 
and  ot'her  enterprises  and  actively  partici- 
pated in  politics,  held  a  number  of  local 
oflices,  and  in  1888  was  elected  to  Congress. 
He  acquired  lands  and  made  many  sales 
and  deeds  of  the  same,  and  in  all  these 
deeds,  including  the  deeds  of  the  lands  in 
controversy,  Miss  Space  joined  in  the  ex- 
ecution thereof  as  his  wife.  Such  deeds 
were  apparently  accepted  not  only  by  the 
grantors  of  the  plaintiff,  but  also  by  all 
other  persons  who  dealt  with  Mr.  McCord, 
as  perfect  deeds  and  conveyances,  upon  the 
understanding  that  the  marriage  to  Miss 
Space  was  a  legal  marriage.  The  defend- 
ant learned  of  the  marriage  to  Miss  Space 
very  soon  after  it  occurred.  She  never  at 
any  time  in  any  public  way  questioned  the 
validity  of  that  marriage,  or  assumed  that 
she  was  still  the  wife  of  Mr.  McCord.  In 
explanation  of  her  conduct,  she  testified 
at  one  time  in  her  examination  that  she 
"didn't  know  but  what  his  divorce  was 
legal,  and  thought,  of  course,  he  wasn't  a 
man  that  would  do  anything  of  that  kind 
so  openly  unless  there  was  something  in 
it,"  and  that  she  might  'in  this  way  think 
that  the  divorce  was  legal;  but  she  further 
testified  as  follows:  Q.  ''Can  you  give 
any  reason  why  you  didn't  do  something 
to  compel  him  to  support  you?  A.  I  can't 
give  any  reason,  only  that  we  were  getting 
along  there  by  doing  as  we  had  done,  and 
I  let  matters  rest.  He  never  threatened 
me  if  I  made  trouble.  I  don't  suppose  he 
thought  I  would  ever  make  any  trouble. 
Q.  Did  you  keep  from  making  any  trouble, 
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or  insisting  upon  any  rights  you  may  have 
had,  because  you  were  afraid  he  would  in- 
jure you  in  any  way?  A.  It  was  because 
he  didn't  like  the  thing  to  be  made  public. 
He  wished  I  wouldn't  do  anything;  h^ 
might  have  been  arrested,  in  prison,  and 
didn't  want  anything  like  that  to  happen. 
Didn't  want  me  to  stir  up  any  scandal,  or 
disgrace  our  children.  That  is  about  the 
only  reason  I  can  recollect  why  I  didn't 
do    it." 

It  further  appears  that  Mrs.  McCord 
knew  generally  that  her  husband  was  in 
business  at  Merrill  and  doing  considerable 
business;  that  she  knew  that  when  a  man 
deeded  land  his  wife  had  to  sign  the  deed; 
that  she  had  frequently  signed  deeds  with 
Mr.  McCord  during  her  married  life;  that 
the  children  at  times  went  to  Merrill  and 
visited  their  father.  Mr.  McCord  removed 
to  Arizona  in  1893  with  his  second  wife,  and 
they  continued  to  live  together  as  husband 
and  wife  until  1903,  when  his  seeond  wife 
died,  and  Mr.  McCord  remarried  and  lived 
with  his  third  wife  in  Arizona  until  his 
death,  April  27,  1908.  In  June,  1908,  the 
defendant  served  notice  on  the  respondent, 
demanding  that  her  dower  be  admeasured 
to- her,  and  this  action  was  begun  by  the 
plaintiff  shortly  thereafter.  The  trial 
court  held  .that  Mrs.  McCord  by  her  silence 
had  estopped  herself  from  claiming 
dower  from  the  lands  in  question  as  against 
the  grantors  of  the  plaintiff,  who  were  bona 
fide  purchasers  for  value,  and  entered  a 
decree  quieting  the  plaintiff's  title.  From 
this  judgment  the  defendant  appeals. 

On   Motion   for   Rehearing. 

Messrs.  Brown,  PrJEidt,  &  Genrtcli, 
with  Mr.  Thomas  J.  Mathews,  for  appel- 
lant: 

Defendant  is  not  estopped  from  claim- 
ing  dower. 

Williams  v.  Williams,  63  Wis.  58,  53 
Am.  Rep.  253,  23  N.  W.  110;  1  Bishop, 
Marr.  &  Div.  §  105 ;  Stokes  v.  Stokes,  198 
N.  Y.  301,  91  N.  E.  793;  8  Enc.  PI.  &  Pr. 
p.  945;  Reel  v.  Elder,  62  Pa.  308,  1  Am. 
Rep.  414;  De  France  v.  Johnson,  26  Fed. 
891;  Cruize  v.  Billmire,  69  Iowa,  397,  28 
N.  W.  657;  Sondley  v.  Caldwell,  28  S.  G 
580,  6  S.  E.  818;  Mitchell  v.  Farrish,  69 
Md.  235,  14  Atl.  712;  Oilman  v.  Sheets,  78 
Iowa,  499,  43  N.  W.  299;  Rockwell  v.  Rock- 
well, 81  Mich.  493,  46  N.  W.  8;  Whiteaker 
V.  Belt,  25  Or.  490,  36  Pac.  534;  Doerr  ▼. 
Forsythe,  50  Ohio  St.  726,  40  Am.  St.  Rep 
703,  35  N.  E.  1055;  Dunn  v.  Portsmouth 
Sav.  Bank,  103  Iowa,  538,  72  N.  W.  687; 
Cazier  v.  Hinchey,  143  Mo.  203,  44  S.  W. 
1052;  Motley  v.  Motley,  63  Neb.  376,  68 
Am.  St.  Rep.  608,  73  N:  W.  738;  Norton 
V.  Tufts,  19  Uteh,  470,  57  tac.  409;  Hilton 
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V.  Roylance,  25  Utah,  129,  58  L.R.A.  723, 
95  Am.  St.  Rep.  821,  69  Pac.  660;  Hunt 
y.  Reilly,  24  R.  I.  68,  69  L.R.A.  200,  90 
Am.  St.  Rep.  707,  52  Atl.  681;  Casley  v. 
Mitchell,  121  Iowa,  96,  96  N.  W.  725;  Bee- 
man  v.  Kitzman,  124  Iowa,  86,  99  N.  W. 
171;  Lewis  v.  Apperson,  103  Va.  624,  68 
L.R.A.  867,  106  Am.  St.  Rep.  903,  49  S. 
E.  978;  Stevens  v.  Wooderson,  38  Ind.  App. 
61 7»  78  N.  E.  681;  Ghrisman  ▼.  Linderman, 
202  Mo.  605,  10  L.R.A.(N.S.)  1205,  119 
Am.  St.  Rep.  822,  100  S.  W.  1090;  Haller 
▼.  Hawkins,  245  111.  492,  92  N.  E.  299; 
Martin  v.  Martin,  22  Ala.  80:  Morgan  v. 
Morgan,  1  Tex.  Civ.  App.  315,  21  S.  W.  154 
Re  Colton,  129  Iowa,  542,  105  N.  W.  1008; 
Hammond  v.  Hammond,  49  Tex.  Civ.  App. 
482,   108   S.   W.   1024. 

Mr.  Sclward  M.  Smart,  with  Mr.  John 
Tan  Hecke,  for  respondent. 

WInslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  claimed  by  respondent  that  the 
parcels  of  land  in  question  were  either  con- 
tributed by  McCord  to  the  capital  of  the 
firm  of  McCord  &  Wright,  or  were  pur- 
chased with  partnership  funds,  and  in  eith- 
er case  became  partnership  property,  and 
not  the  subject  of.  dower  until  all  of  the 
debts  of  the  firm  had  been  paid.  The  fur- 
ther claim  is  made  that  two  of  the  par- 
cels, at  least,  were  necessarily  used  and  ab- 
sorbed for  the  purpose  of  paying  such 
debts,  and  hence  that  the  defendant  can 
claim  no  dower  in  tliem. 

We  do  not  find  it  necessary  to  decide 
these  questions.  We  shall  assume  for  the 
purposes  of  the  case  that  the  defendant  at 
one  time  had  an  inchoate  right  of  dower 
in  all  of  the  lands  in  question,  and  that 
she  still  retains  it,  unless  by  her  silence 
she  has  estopped  herself  from  making  the 
claim. 

This  court,  in  common  with  the  majority 
of  courts  in  this  country,  has  long  since 
abandoned  the  ancient  rule  that  the  doc- 
trine of  equitable  estoppel  has  no  applica- 
tion to  married  women.  Our  statutes  have 
endowed  married  women  with  very  full  and 
complete  rights,  not  only  as  to  their  sep- 
arate property,  but  also  as  to  their  liberty 
of  conduct;  and  have  given  them  practi- 
cally perfect  freedom  to  deal  with  property, 
to  contract  for  their  personal  services,  to 
conduct  their  separate  business,  to  bring 
suits  for  the  enforcement  of  their  rights, 
and  generally  to  control  their  own  actions 
without  let  or  hindrance  from  their  hus- 
bands. 

With  these  rights  necessarily  come  some 
added  responsibilities.  Privilege  and  oppor- 
tunity always  bring  with  them  correspond- 
ing duties.  When  a  woman's  personality 
34  L.R.A.(N.S.) 


was  considered  to  be  submerged  in  that  of 
her  husband,  it  might  well  be  held  that 
she  should  be  held  to  be  under  no  respon- 
sibility for  her  acts;  but,  when  she  stands 
on  a  level  with  her  husband,  and  becomes 
practically  master  of  her  own  property  and 
destiny,  it  seems  plain  that  she  must  logical- 
ly be  charged  with  the  duties  and  respon- 
sibilities which  attend  every  other  free 
and  independent  personality  in  its  dealings 
with  its  peers.  2  Pom.  Eq.  Jur.  3d  ed. 
§   814. 

The  rule  is  correctly  stated  by  this  court 
in  Godfrey  v.  Thornton,  46  Wis.  677,  at 
page  690,  1  N.  W.  362,  as  follows:  "What- 
ever may  be  the  rule  concerning  the  for- 
malities needed  to  bind  married  women, 
there  is  no  doubt  that  they  may  be  es- 
topped by  their  deliberate  conduct  as  well 
as  anyone  else."  This  rule  was  in  effect 
applied  by  this  court  in  th.e  cases  of  Nel- 
son V.  McDonald,  80  Wis.  605,  27  Am.  St. 
Rep.  71,  50  N.  W.  893;  S.  D.  Seavey  Co. 
v.  Campbell,  115  Wis.  603,  91  N.  W.  655; 
and  Merrell  v.  Purdy,  129  Wis.  331,  109 
N.  W.  82. 

One  of  the  most  frequent  instances  of 
equitable  estoppel  is  the  estoppel  by  sil- 
ence. Quoting  from  2  Herman  on  Estop- 
pel (vol.  2,  §  937,  p.  1062):  "He  who  is 
silent  when  conscience  requires  him  to  speak 
shall  be  debarred  from  speaking  when  con- 
science requires  him  to  keep  silent.''  Or, 
to  express  the  principle  more  concretely: 
"A  party  who  culpably  stands  by  and  al- 
lows another  to  contract  on  the  faith  and 
understanding  of  a  fact  which  he  can  con- 
tradict cannot  afterwards  dispute  the  fact 
in  an  action  against  the  person  whom  he 
has  thus  assisted  in  deceiving."  Id.  § 
943,  p.  1069. 

The  question  in  this  case  is:  Did  Mrs. 
McCord  culpably  stand  by,  knowing  that 
she  was  the  lawful  wife,  and  allow  people 
to  deal  with  Mr.  McCord  and  purchase  land 
of  him  in  the  innocent  belief  that  Miss 
Space  was  his  lawful  wife? 

That  she  stood  silently  by  for  years  and 
knowingly  allowed  McCord  to  hold  out  to 
the  world  at  large  that  Miss  Space  was 
his  lawful  wife  there  can  be  no  doubt.  She 
admits  this  herself.  That  she  knew  he 
was  transacting  business  with  others,  and 
iHisiness  of  some  considerable  proportions, 
there  can  be  no  doubt.  She  knew  by  her 
own  admission  that  a  wife  was  oblisred 
to  sign  her  husband's  deeds  of  land.  She 
had  done  it  many  times  herself  while  thev 
were  living  together,  and  she  admits  that 
she  signed  the  deeds  to  some  lands  in  Shaw- 
ano a  few  years  after  McCord's  second  mar- 
riage, because  the  purchaser  did  not  want 
to  take  the  deeds  without  her  signature. 
It  seems  very  certain  that  she  must  have 
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known  that  there  were  undoubtedly  other 
transfers  of  land  likely  at  any  time  to  be 
made  by  her  husband  to  which  her  signa- 
ture must  be  necessary  if  she  was  still  his 
lawful  wife.  She  knew  also  of  the  public 
marriage  of  McCord,  of  the  apparent  accep- 
tance by  the  people  of  Merrill  of  its  validi- 
ty, and  she  must  have  known  that  whenever 
he  made  a  transfer  of  land,  save  in  the 
one  instance  above  cited,  the  second  wife 
was  undoubtedly  signing  the  deed  as  the 
lawful  wife,  and  that  such  signature  was 
being  accepted  as  such  by  purchasers.  All 
these  conclusions  seem  to  us  as  necessarily 
resulting  from  the  evidence.  The  defend- 
ant was  distant  but  a  few  hours*  ride  from 
her  husband's  residence.  If  the  second  mar- 
riage was  a  bigamous  marriage  to  her 
knowledge,  a  mere  notice  in  the  newspaper 
or  a  letter  to  a  friend  at  Merrill  would 
have  apprised  .the  world  of  the  fact,  and 
put  people  dealing  with  Mr.  McCord  on 
their  guard.  But  such  a  warning  never 
came.  She  deliberately  and  consistently 
held  her  peace,  and  the  public  accepted 
the  situation,  supposed  that  McCord  had 
been  divorced  and  had  lawfully  remarried, 
and  dealt  with  him  and  his  apparent  wife 
just  as  they  dealt  with  other  men  and 
women  living  together  in  the  ordinary  man- 
ner as  husband  and  wife,  and  reputed  to 
have  been  legally  married. 

This  state  of  things  had  existed  some 
five  years  when  Mr.  McCord  sold  and  tran» 
ferred  an  undivided  half  of  the  premises 
to  Mr.  Wright,  who  was  found  upon  suf- 
ficient evidence  to  be  an  innocent  purchas- 
er. A  year  or  so  later  McCord,  upon  the 
dissolution  of  the  copartnership,  deeded  the 
other  half  of  the  premises  to  Mr.  Wright; 
his  second  wife  joining  in  both  deeds.  It 
appears  by  the  evidence  that  during  the 
same  time  McCord  had  platted  a  consid- 
erable tract  of  land  in  Merrill  into  lots  and 
blocks,  and  sold  the  same  to  various  pur- 
chasers for  building  purposes,  and  that 
in  all  such  cases  the  deeds  had  been  signed 
by  the  second  wife,  and  accepted  by  the 
purchasers  as  perfect  conveyances.  This 
fact,  of  course,  cuts  no  figure  except  in  the 
way  of  emphasizing  the  extent  and  publici- 
ty of  McCord's  business  transactions  and 
the  importance  of  the  present  case.  We 
cannot  resist  the  conclusion  from  tlieiv 
facts  that  it  was  the  defendant's  plain  duty 
to  speak  if  she  in  fact  knew  or  ought  rea- 
sonably to  have  known  the  fact  that  there 
was  no  valid  divorce,  and  this  brings  us 
to  the  most  delicate  question  in  the  case. 

There  was  in  fact  no  valid  divorce,  and 
no  proof  was  attempted  to  be  made  of  even 
a  formal  divorce  in  any  court  or  any  state. 
Whether  the  newspaper  notice  to  which  the 
defendant  testifies  and  the  paper  which 
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McCord  afterwards  threw  in  her  lap  really 
emanated  from  any  court  in  Utah  or  else- 
where does  not  appear.  There  were  cer- 
tainly no  proceedings  in  Wisconsin,  and 
both  parties  continuously  resided  in  Wis- 
consin, so  it  is  clear  that  no  decree  of  any 
court  in  Utah  could  have  any  validity. 

Now  it  is  claimed  by  the  defendant  that 
she  believed  that  the  supposed  divorce  was 
a  valid  divorce,  and  hence  that  she  can- 
not be  charged  with  the  duty  of  proclaim- 
ing it  invalid.  If  she  believed  it  valid, 
and  her  ignorance  of  its  invalidity  was  not 
culpable  under  the  circumstances,  this  con- 
clusion is  doubtless  correct;  but  did  she 
believe  it  to  be  valid? 

In  the  first  place,  it  is  worthy  of  re- 
mark that,  if  she  was  ignorant,  her  ig- 
norance was  largely  wilful  and  deliberate. 
The  evidence  shows  that  she  paid  no  atten- 
tion to  the  summons  in  the  newspaper; 
she  did  not  preserve  or  even  examine  the 
paper  which  McCord  gave  her  and  called 
a  divorce;  she  made  no  inquiries,  asked 
no  questions,  took  no  advice;  but  on  her 
own  statement  acquiesced  without  a  strug- 
gle or  a  word  in  a  decree  which  separated 
her  forever  from  the  husband  of  her  youth 
and  the  father  of  her  children,  though  con- 
fessedly she  had  been  a  faithful  wife  and 
given  her  husband  no  cause  for  complaint. 
Apparently  she  deliberately  determined  to 
let  her  husband  go  without  objection,  what- 
ever the  nature  of.  the  supposed  divorce 
proceedings  might  be.  But  it  is  very  cer- 
tain from  the  evidence  that  she  thought 
the  divorce  invalid  from  the  very  start. 
She  herself  testifies  that  she  felt  the  divorce 
was  not  legal,  that  it  seemed  to  her  that 
he  had  no  right  to  marry  anyone  else,  and 
that  her  relatives  knew  that  she  thought 
the  divorce  was  not  legal.  There  is  also  evi- 
dence by  other  parties  that  she  so  stated 
at  the  time.  This  is  partially  explained 
or  modified  by  other  testimony  given  by  her 
to  the  effect  that  she  did  not  know  but 
what  his  divorce  was  legal,  and  that  she 
thought  he  was  not  a  man  who  would  marry 
again  so  openly  unless  there  was  something 
in  the  divorce.  If  the  testimony  ended 
here,  it  might  be  difficult  to  say  that  a 
woman  unlearned  in  the  law  should  be  held 
to  be  charged  with  knowledge  of  the  in- 
validity of  the  supposed  divorce;  but  there 
is  other  testimony  quoted  at  length  in 
the  statement  of  facts  which  seems  to  us 
quite  conclusive.  In  this  testimony  she 
practically  says  that  the  only  reason 
why  she  did  not  make  him  trouble  and  in- 
sist on  her  rights  was  because  "he  didn't 
like  the  thing  to  be  made  public.  He 
wished  I  wouldn't  do  anything.  He  might 
be  arrested,  in  prison,  and  didn't  want 
anything  like  that  to  happen;  didn't  want 
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me  to  stir  up  scandal  or  disgrace  our  chil- 
dren." No  inference  is  possible  from  this 
testimony  except  tlie  inference  that  McCord 
admitted  to  her  that  there  was  no  valid 
divorce  and  threw  himself  upon  her  mercy. 
In  addition  to  this,  the  testimony  of  the 
daughter  of  the  parties,  who  was  about 
thirteen  years  old  and  living  with  her 
mother  at  the  time  of  the  separation,  is 
very  significant,  as  follows:  ''I  never  for 
a  moment  thought  that  my  father  had  a 
divorce  that  could  be  legal.  .  .  .  The 
common  understanding  at  Shawano  was 
that  my  father  was  not  divorced.  I  don't 
know  as  my  mother  knew  of  that  common 
understanding.  She  never  thought  he  was 
herself,  probably.  I  don't  know  what 
she  thought.  I  don't  know  that  she 
ever  told  us  anything  about  it.  We  may 
have  simply  talked  it  as  a  matter  of  course, 
and  there  was  very  little  said."  The  same 
witness  was  later  asked,  "Do  you  know 
why  your  mother  made  no  objection  to  the 
second  marriage?"  and  replied:  "Well, 
she  didn't  do  it  on  account  of  her  family 
principally — ^not  of  that  temperament.  .  .  . 
She  didn't  care  to  have  any  more  publicity." 
Again,  the  same  witness  said,  when  asked 
when  she  first  learned  the  facts  that  made 
her  think  her  father's  marriage  to  Miss 
Space  was  not  legal,  "I  knew  it  always 
as  well  as  I  was  convinced  in  my  own 
mind." 

This  testimony  of  both  mother  and  daugh- 
ter bears  every  impress  of  truth.  Fully 
convinced  of  the  outrage  that  had  been 
done  to  her  as  a  wife,  and  that  she  could 
send  her  husband  to  prison  for  it,  she  yet 
determined  for  the  sake  of  her  family  to 
bear  the  burden  in  silence  and  make  no 
complaint,  it  was  one  of  those  acts  of  self- 
denial  which  women  are  frequently  doing 
fnr  the  sake  of  others  who  are  dear  to 
them.  If  McCord  himself,  the  principal 
otl'ender,  could  be  made  to  bear  the  conse- 
quences, and  make  good  to  the  defendant 
as  far  as  money  can  make  good,  for  her 
sufferings  and  humiliation,  exact  justice 
would  be  done,  but  this  is  impossible.  The 
claim  here  is  against  people  innocent  of 
wrong  themselves,  who  have  dealt  with  Mc- 
Cord with  the  honest  belief  that  his  mar- 
riage with  Miss  Space  was  legal.  The  ques- 
tion is  one  which  is  always  difficult  and 
sometimes  distressing;  namely,  which  of 
two  absolutely  innocent  parties  shall  suf- 
fer? 

It  appearing  to  us  clearly  that  Mrs.  Mc- 
Corfl  was  convinced  from  the  beginning  of 
the  invalidity  of  the  Bupposed  divorce,  we 
think  that  the  well-understood  principles 
of  estoppel  must  be  held  to  apply.  Know- 
ing that  her  husband  had  publicly  mar- 
ried another  woman,  was  proclaming  her 
as  his  wife,  was  transacting  business  every 
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day  with  people  who  supposed  the  second 
marriage  Was  legal  and  valid,  she  allowed 
this  state  of  affairs  to  continue  without  a 
word  of  protest.  It  seems  to  us  she  should 
then  have  spoken  if  she  would  deal  fairly 
with  her  fellow  men. 

There  are  authorities  which  hold  that  a 
woman  will  not  estop  herself  from  claim- 
ing dower  by  silence  under  circumstances 
somewhat  similar  to  those  present  here. 
Among  such  authorities  are  Martin  v.  Mar- 
tin, 22  Ala.  8G;  Reel  v.  Elder,  62  Pa.  308, 
1  Am.  Rep.  414;  Cruize  v.  Billmire,  60 
Iowa,  397,  28  N.  W.  657,  and  Cazier  v. 
Hinchey,  143  Mo.  203,  44  S.  W.  1052.  The 
greater  weight  of  recent  authority,  how- 
ever, supports  the  position  here  taken.  De 
France  v.  Johnson  (C.  C.)  26  Fed.  891; 
Norton  v.  Tufts,  19  Utah,  470,  67  Pac. 
409;  Hoig  v.  Gordon,  17  Grant,  Ch.  (U.  C.) 
599;  Nuhn  v.  Miller,  5  Wash.  405,  34  Am. 
St.  Rep.  868,  31  Pac.  1031,  34  Pac.  152; 
Sadler  v.  Niesz,  6  Wash.  182,  31  Pac.  630, 
J  030;  Gilbert  v.  Reynolds,  61  111.  613; 
Brown  v.  Kerns,  6  Ohio  N.  P.  68,  9  Ohio 
S.  ^  C.  P.  Dec.  112. 

It*  follows  that  the  judgment  below  was 
right   and   must  be   affirmed. 

Petition   for   rehearing  denied   February 
21,  1911. 
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v. 

JOHN  F.  CASEY,  Appt. 
(—  Pa.  — ,  80  Atl.  78.) 

■ 

ConstUutlonal  law  «  limiting  hours  of 
labor  ~  pnbllc  contract. 

The  legislature  can  pass  no  law  limiting 
the  hours  of  labor  on  contracts  for  improve- 
ments which  a  municipal  corporation  un- 
dertakes in  its  private  or  proprietary  ca- 
pacity, where  tne  Constitution  prohibits 
special  laws  regulating  labor,  since-  there 
is  no  distinction  between  the  labor  on  such 
contracts  and  those  of  private-  individuals. 

Note*  ^  Validity  of  limUation  of  houra 
of  labor  on  public  worlc. 

The  constitutionality  of  legislative  limi- 
tation of  hours  of  labor  on  public  work  is 
considered  in  notes  to  Keefe  v.  People,  8 
L.R.A.(N.S.)  131,  and  People  ex  rel.  Wil- 
liam Engineering  &  Contracting  Co.  v. 
Metz,  24  L.R.A.(N.S.)   201. 

In  addition  to  Com  v.  Casey,  the  only 
case  found  on  that  subject  since  the  earlier 
notes  is  Re  Opinion  of  Justices,  post,  771. 

As  to  constitutionality  of  legislative  lim- 
itations of  hours  of  labor,  generally,  see 
notes  to  People  v.  Williams,  12  L.R.A. 
(N.S.)  1130,  and  Ex  parte  Martin,  26 
L.R.A.(N.S.)   242. 
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which  can  form  a  proper  baaia  ,for  classifi- 
cation. 

(April    10,    1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court,  affirming  a 
judgment  of  the  Court  of  Quarter  Sessions 
for  Allegheny  County,  convicting  him  of 
violating  the  eight-hour  law.     Reversed. 

The  facts  are  stated  in  the  opinion. 
'Mr.  Denis  A.  E.  Behen,  for  appellant: 

Municipal  corporations,  in  exercising 
that  branch  of  their  powers  which  may 
properly  be  designated  as  "private,"  con- 
cerning their  purely  private  rights,  are, 
like  private  corporations,  free  from  control 
of  the  legislative  department  of  govern- 
ment. 

Cleveland  v.  Clements  Bros.  Constr.  Co. 
67  Ohio  St.  197,  69  L.R.A.  775,  93  Am.  St. 
Rep.  670,  65  N.  E.  885;  People  ex  rel. 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.R.A. 
814,  82  Am.  St.  Rep.  605,  59  N.  E.  716; 
New  Orleans,  M.  &  C.  R.  Co.  v.  New  Or- 
leanjs,  26  La.  Ann.  481 ;  Atkins  v.  Randolph, 
31  Vt.  237 ;  People  ex  rel.  Dunn  v.  Superior 
Ct.  Judge,  28  Mich.  228;  Dill.  Mun.  Corp. 
§  66;  Hunter  v.  Pittsburgh,  207  U.  S.  179, 
52  L,  ed.  159,  28  Sup.  Ct.  Rep.  40;  Ryan 
V.  New  York,  177  N.  Y.  285,  69  N.  E.  599. 

Messrs.  John  Marron,  F.  C  McGirr, 
and  W.  A.  Blakeloy  for  the  Common- 
wealth. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  challenges  the  constitution- 
ality of  the  act  of  July  26,  1897  (P.  L. 
418),  entitled,  "An  Act  to  Regulate  the 
Hours  of  Mechanics,  Workingmcn,  and 
Laborers  in  the  Employ  of  the  State,  or 
Municipal  Corporations  Therein,  or  Other- 
wise Engaged  on  Public  Works."  Briefly, 
the  act  provides  that  eight  hours  out  of 
the  twenty-four  of  each  day  shall  make 
and  constitute  a  legal  day's  work  for  me- 
chanics, working^en,  and  laborers  engaged 
and  employed  as  indicated  in  the  title,  and 
makes  failure  to  comply  with  its  provi- 
sions on  the  part  of  any  person  or  persons 
contracting  with  the  state  or  any  munici- 
pal corporation  a  misdemeanor,  punish- 
able by  6ne  not  exceeding  $1,000. 

The  defendant,  with  another,  contracted 
with  the  city  of  Pittsburg  to  construct  for 
the  municipality  a  filtration  plant.  He 
was  charged  with  violation  of  the  act,  in 
that  he  had  permitted  and  caused  certain 
mechanics,  workingmen,  and  laborers  em- 
ployed by  him  and  his  associate  upon  the 
work  to  labor  on  certain  days  named  more 
than  eight  hours  in  the  twenty-four,  was 
found  guilty,  and  sentenced  accordingly. 
On  appeal  to  the  superior  court,  the  con- 
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stitutionality  of  the  act  was  upheld,  and 
the  judgment  and  sentence  of  the  court  be- 
low were  sustained.  In  the  conclusion  thus 
reached  we  cannot  concur.  In  the  con- 
sideration of  the  question  thus  presented, 
little  is  to  be  gained  from  the  decisions  in 
other  states,  with  respect  to  laws  regu- 
lating hours  of  labor.  What  may  be  in 
strict  accordance  with  the  Constitution  of 
another  state  may  be  in  open  conflict  with 
our  own;  and  while  it  may  be  that  in  one 
or  more  states  where  the  constitutional 
limitations  are  not  unlike  ours  decisions 
are  to  be  found  upholding  such  legislation 
as  we  have  here,  yet,  upon  examination  of 
the  cases,  it  will  be  seen  that  they  rest 
fundamentally  on  a  doctrine  which  has  not 
only  never  been  recognized  with  us,  but  one 
which  is  opposed  to  the  general  current  of 
authoritv.  This  doctrine  so  identifies  the 
municipality  with  the  state  as  to  resolve 
every  municipal  power  and  function  into 
an  expression  of  agency  derived  from  the 
state;  whereas  that  which  has  met  with 
the  more  general  acceptance  distinguishes 
clearly  between  those  powers  and  functions 
in  the  exercise  of  which  the  municipality 
is  the  agent  and  representative  of  the  state, 
and  those  which  it  has  been  invested  with 
for  the  accomplishment  of  ends  in  which 
the  sovereign  has  no  concern  whatever; 
holding  that,  as  to  the  latter,  the  munici- 
pality is  to  be  regarded  as  a  private  cor- 
poration. 

The  bearing  of  this  distinction  upon  the 
present  controversy  will  be  apparent  when 
we  state  the  governing  question  in  the  case. 
It  is  this:  Does  the  act  under  considera- 
tion  offend  against  the  constitutional  in- 
hibition of  special  laws  regulating  labor 
(art.  3,  §  7)?  If  municipalities,  notwith- 
standing the  clear  distinction  between  their 
governmental  and  proprietary  powers,  are 
nevertheless  to  be  regarded  in  whatever 
they  do  as  instrumentalities  and  agents  of 
the  sovereign  power,  then  it  follows  that 
inasmuch  as  the  state,  like  the  individual, 
can  limit  the  hours  of  labor  of  its  own  em- 
ployees, it  may  impose  what  regulations  it 
chooses  upon  its  subordinate  subdivisions, 
since  the  servants  of  the  latter  are  the 
servants  of  the  former.  If,  however,  the 
distinction  is  to  be  allowed,  and  municipali- 
ties, with  respect  to  matters  not  political 
and  governmental,  but  proprietary  and  pri- 
vate, are  to  be  regarded  as  private  corpo- 
rations, with  corresponding  powers  and  du- 
ties, then  the  inquiry  must  be  whether. the 
act  under  consideration  is  a  special  or  gen- 
eral law.  We  have  said  that  the  doctrine 
that  municipalities  are  to  be  considered  in 
no  other  light  than  agencies  of  the  state  is 
opposed  to  the  general  current  of  authority. 
In  support  of  this  we  quote  what  is  said 
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by  'Judge  Dillon  in  his  excellent  work  on 
Municipal  Corporations,  §  66   (39).     It  is 
impossible   to   abridge   the   extract   within 
narrower  limits  than  the  text  without  im- 
pairment of  the  thought.    "It  assists  to  an 
understanding  of  the  extent  of  legislative 
power  over  municipal  corporations  proper 
(incorporated  towns  and  cities)  to  observe 
that  these,  as  ordinarily  constituted,  pos- 
sess a  double  character;    the  one  govern- 
mental, legislative,  or  public;  the  other,  in 
a  sense,  proprietary  or  private.     The  dis- 
tinction  between   these,   though   sometimes 
difficult  to  trace,  is  highly  important,  and 
is   frequently   referred   to,   particularly   in 
the  cases  relating  to  the  implied  or  com- 
mon-law   liability    of    municipal    corpora- 
tions for  the  negligence  of  their  servants, 
agents,  or  ofTicers  in  the  execution  of  cor- 
porate duties  and  powers.     On  this  distinc- 
tion, indeed,  rests  the  doctrine  of  such  im- 
plied liability.    In  its  governmental  or  pub- 
lic charactor,  the  municipal  corporation  is 
made,  by  the  state,  one  of  Its  instruments, 
or  the   local   depository  of  certain   limited 
and  prescribed  political  powers,  to  be  exer- 
■cised  for  the  public  good  on  behalf  of  the 
«tate   rather   than   for  itself.     In  this   re- 
spect, it  is  assimilated,  in  its  nature  and 
functions,  to  a  county  corporation,  whidi, 
as  we  have  seen,  is  purely  part  of  the  gov- 
ernmental   machinery    of    the    sovereignty 
which  creates  it.     Over  all  its  civil,  politi- 
•cal,  or  governmental  powers,  the  authority 
of  the  legislature  is,  in  the  nature  of  things, 
supreme    and    without    limitation,    unless 
the  limitation  is  found  in  the  Constitution 
•of  the   particular  state.     But   in  its   pro- 
prietary or  private  character  the  theory  is 
that  the  powers  are  supposed  not  to  be  con- 
ferred, primarily  or  chiefly,  from  considera- 
tions connected  with  the  government  of  the 
state  at  large,  but  for  the  private  advan- 
tage of  the  compact  community  which  is  in- 
•corporated  as  a  distinct  legal  personality 
•or   corporate   individual;    and   as   to   such 
powers,  and  to  property  acquired  thereun- 
der,   and    contracts    made    with    reference 
thereto,  the  corporation  is  to  be  regarded 
-quoad  hoo  as  a  private  corporation,  or  at 
least  not  public  in  the  sense  that  the  power 
-of  the  legislature  over  it  or  the  rights  rep- 
resented by  it  is  omnipotent.''     The  cases 
•cited  by  Judge   Dillon   in   support   of  the 
text  show  how  widely  the  view  expressed 
has   prevailed.     To   quote   at   length    from 
these  decisions  would  unduly  lengthen  this 
•opinion,   and   for  that  reason   it  must  be 
4ivoided;   but  the  question   is  so  concisely 
stated  and  so  satisfactorily  resolved  in  At- 
Icins  V.  Randolph,  31  Vt.  226,  237,  that  a 
quotation   from    the   opinion   in   that  case 
may  be  allowed:     ''It  is  true,"  says  Judge 
Barrett,   in   delivering  the  opinion  of  the 
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court,  "that  in  some  respects  the  legisla- 
ture have  a  power  in  respect  to  municipal 
corporations  that  they  have  not  in  respect 
to    private    corporations,    or    individuals. 
They  may  alter  or  abolish  municipal  corpo- 
rations at  pleasure,  but  yet  not  so  as  to 
defeat  the  pecuniary  rights  of  individuals 
as  against  such  corporations,  or  as  depend- 
ing   on    their    existence.      The    legislature 
have  the  same  power  in  respect  to  private 
corporations  when   that   power  is  reserved 
in  the  law  creating  them.    So  far  as  a  mu- 
nicipal corporation  is  endowed  by  law  with 
the  power  of  contracting,  and,  as  such,  is 
made   capable    of   acquiring,    holding,    and 
disposing  of  property,  and  subject  to  the 
liabilities  incident  to  the  exercise  of  such 
power  and  capacity,    .     .     .     such  munici- 
pal  corporation   must  stand  on   the   same 
ground  of  exemption  from  legislative  con- 
trol and  interference  as  a  private  corpora- 
tion."    The   same   views   are   expressed   in 
the   more  recent   cases   of   People   ex    rel. 
Rodgers  v.  Coler,  166  N.  Y.  1,  52  L.R.A. 
814,   82  Am.   St.   Rep.  605,   69  N.  E.   716, 
and  in  Cleveland  v.  Clements  Bros.  Constr. 
Co.  67  Ohio  St.  197,  59  L.R.A.  776,  93  Am. 
St.  Rep.  670,  65  N.  E.  885;  and  while  the 
naked   question    has   never   been    expressly 
decided  by  the  Supreme  Court  of  the  Unit- 
ed States,  yet  that  court  in  its  adjudica- 
tions, as  said  by  Justice  Moody  in  the  re- 
cent case  of  Hunter  v.  Pittsburgh,  207  U. 
S.  161,  179,  62  L.  ed.  151,  169,  28  Sup.  Ct. 
Rep.   40,   has  never  extended   the  absolute 
power   of  the   state   over   the   property   of 
municipal     corporations    beyond     property 
held  and  used  for  governmental  purposes; 
while  in  numerous  cases,  many  of  which  he 
cites,  he  says  that  that  court  has  noticed 
the  distinction  which  Judge  Dillon  makes. 
The  decisions  in  our  own   state  on  the 
main  proposition  are  in  entire  accord  with 
the  authorities  we  have  cited,  and  clearly 
recognize  the  dual  character  of  municipal 
corporations  with  respect  to  their  powers 
and   duties.     In   Western    Sav.   Fund   Soc. 
V.  Philadelphia,  31   Pa.   175,   72  Am.   Dec. 
730,  it  is  said  by  Lewis,  Ch.  J.:     "The  re- 
striction  upon   the   power   of   a  municipal 
corporation  to  enter  into  contracts  which 
may   prevent  it  from  performing  its  duty 
to  the  public  is  nothing  more  than  the  ap- 
plication of  the  principle  which  avoids  the 
contracts  of  individuals  when  they  are  det- 
rimental to  the  public  rights.    But  the  con- 
tracts which  a  municipal  corporation  may 
make  for  the  purpose  of  supplying  the  in- 
habitants   with    gaslight    in    their    streets 
and   houses   relate   to  the   'things  of  com- 
merce,'  as   distinguished   in   the  civil   law 
from   the   'things  public,'  which  are  regu- 
lated by  the  sovereign.     Such  contracts  are 
not  made  by  the  municipal  corporation  by 
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rirtue  of  its  powers  of  local  sovereignty, 
but  in  its  capacity  of  a  private  corporation. 
The  supply  of  gaslight  is  no  more  a  duty 
of  sovereignty   than  the   supply   of  water. 
Both   these   objects    may   be    accomplished 
through  the  agency  of  individuals  or  pri- 
vate corporations,  and  in  very  many  instan- 
ces they  are  accomplished  by  those  means. 
If  this  power  is  granted  to  a  borough  or 
a  city,   it   is   a   special   private   franchise, 
made  as  well   for  the  private  emolument 
and  advantage  of  the  city  as  for  the  pub- 
lic   good.      The    whole    investment    is    the 
private  property  of  the  city,  as  much  so  as 
the  lands  and  houses  belonging  to  it."  In 
the    case    immediately    following,    between 
the  same  parties   (Western  Sav.  Fund  Soc. 
V.  Philadelphia,  31  Pa.  185),  it  is  said  by 
Strong,  J.:     '*As  a  local  sovereign  it  [city 
of  Philadelphia!   had  no  authority  to  en- 
ter    into  the    business    of    manufacturing 
and    selling   gas,    for    its    sovereignty    did 
not  extend  to  «uch  subjects,  any  more  than 
it  did  to  almost  any  other  manufacture.   It 
is    true    a    municipal    corporation    is    not 
bound  by  any  engagement  which  prevents 
a  discharge  of  the  duties  imposed  upon  it 
by   its   organic   law,   for   the  plain  reason 
that  such  engagements  are  contrary  to  law. 
But,  when  such   a  corporation  engages  in 
things  not  public  in  their  nature,  \t  acts 
as   a   private   individual,   no   longer   legis- 
lates, but  contracts,  and  is  as  much  bound 
by   its  engagements  as   is   a  natural   per- 
son."   Following  these  cases  we  have  Phila- 
delphia V.   Fox,   64   Pa.   169,  the  effect  of 
which   is   strangely   misapprehended,   since 
it  is  cited  as  expressing  a  contrary  view. 
The   point  there   decided,   germane   to   the 
present  inquiry,  was  that  a  municipal  char- 
ter is  not  a  contrnct  with  the  state,  and 
that    the    state,    through    the    legislature, 
has   the   power   to   enlarge   or   modify   the 
internal    arrangement  of   the  municipality 
so  chartered,  or  extinguish  it  at  its  pleas- 
ure.    But  it  was  there  held  that  so  long 
as  the  municipality  exists,  while  constant- 
ly in  subjection   to  the  will  of  the  sover- 
eign, it  yet  enjoys  the  right,  and  is  sub- 
ject to  tiie  liabilities,  of  any  other  corpo- 
ration, public  or  private;   that  "this  wa« 
the  very  object  of  making  it  a  body  poli- 
tic, giving  it  a   legal  entity  and  name,  a 
seal  by  which  to  act  in  solemn  form,  a  ca- 
pacity to  contract  and  be  contracted  with, 
to  sne  and   be  sued,   a  persona  standi  in 
judicio,  to  hold   and   dispose  of  property, 
and    thereby    to    acquire   rights   and   incui 
responsibilities."     The  cases  we  have  cited 
were  all  approved  and  followed  in  Wheelet 
V.  Pliiiadelphia,  77  Pa.  338,  and  again  it 
Girard  L.  Ins.  Co.  v.  Philadelphia,  88  Pa 
803.     A  very  brief  extract  from  the  opin 
ion    in   the    latter   ease   will   indicate   the 
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point  there  at  issue,  and  show  the  attitude 
of  the  court  with  respect  to  the  matter 
about  which  we  are  inquiring:  "The  sup- 
plying of  water  and  gas  to  a  city  is  not 
a  municipal  duty.  Hence,  when  the  city 
undertakes  to  do  so,  it  acts  not  by  virtue 
of  any  fights  of  sovereignty,  but  exercises 
merely  the  functions  of  a  private  corpo- 
ration." Further  examination  of  our  own 
cases  is  unnecessary.  Tho«e  we  have  cited 
show  conclusively  that  with  ns  municipal 
'corporations  exist  in  this  dual  character, 
and  that,  as  to  those  concerns  which  are 
not  governmental  and  political,  they  enioy 
the  rights  and  are  subject  to  the  duties 
which  attach  to  private  corporations.  Un- 
der the  doctrine  asserted  in  all  our  cases, 
the  city  of  Pittsburg,  in  constructing  its 
filtration  plant  as  a  necessary  part  of  its 
water  system,  was  iiot  exercising  right  of 
sovereignty,  was  not  therefore  an  agent 
or  instrumentality  of  the  state,  but  was  act- 
ing as  a  private  corporation. 

How,  then,  does  this  ca«e  stand  T  The  act 
by  its  terms  includes  all  the  municipalities 
in  the  state,  and  it  is  urged  that,  inas- 
much as  it  includes  all  of  a  class,  it  is 
therefore  not  special,  but  general.  It  re- 
quires no  argument  to  show  that  this  at- 
tempt at  classification,  if  so  intended,  must 
fail.  In  the  matter  of  legislative  classifica- 
tion, regard  is  always  to  be  had  to  the  sub- 
ject to  which  it  relates.  Notwithstanding 
the  act  embraces  all  of  a  particular  class, 
yet,  if  the  subject  is  one  not  within  the  pur- 
poses of  classification,  the  law  is  special. 
Such  is  the  doctrine  of  our  cases,  especial- 
ly emphasized  and  expounded  in  Ayars's 
Appeal,  122  Pa.  266,  2  L.R.A.  677,  16  Atl. 
356,  and  in  Re  Wyoming  Street,  137  Pa. 
404,  21  Atl.  74.  The  purpose  and  subject 
of  the  act  under  consideration  are  both 
clearly  expressed  in  the  title,  which  reads, 
"An  Act  to  Regulate  the  Hours  of  Mechan- 
ics, Workingmen,  and  Laborers  in  the  Em- 
ploy of  the  State,  or  Municipal  Corpora- 
tions Therein,  or  Otherwise  Engaged  on 
Public  Works."  The  basis  of  all  classifica- 
tion is  a  dilTerence  in  conditions.  When 
difference  in  conditions  exists  to  an  extent 
that  certain  political  subdivisions  would  be 
oppressed  by  general  laws  required  for  the 
welfare  or  convenience  of  certain  other  sub 
divisions,  classification  may  be  resorted  to 
to  provide  proper  legislation  for  each.  When 
no  such  difTerence  exists,  classification  is 
never  allowed.  It  is  impossible  to  sufirgest 
a  diflference  betwen  municipal  corporations 
and  private  corporations  that  would  make 
a  regulation  as  to  number  of  hours  to  be 
employed  in  a  day,  suitable  for  one  class^ 
unsuitable  for  the  other.  1'here  is  no  pre- 
tense that  there  is  any  such  diflference.  So 
far  as  labor  is  concerned,  no  more  is  in- 
volved in  the  construction  of  public  works 
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than  in  private  enterprises  of  like  char- 
acter. The  classification  here  attempted 
is  not  with  a  view  to  meet  the  wants  of 
municipal  corporations  as  distinguishahle 
from  other  corporations,  but  to  ameliorate 
labor  conditions;  and  it  rests  on.  neither 
distinction  nor  difference.  As  well  attempt 
to  classify  for  labor  regulations  corpora- 
tions according  to  their  capital  stock,  and 
impose  the  r^^lations  upon  those  only 
whose  capitalixation  brings  them  within 
the  designated  class. 

Following  our  own  adjudications,  too 
explicit  to  be  mistaken,  it  results  neces- 
sarily that  the  act  under  consideration  of- 
fends against  tlie  7th  section  of  article 
3  of  the  Constitution,  which  forbids  spe- 
cial legislation  regulating  labor.  If  this 
were  an  attempt  by  general  law  to  regulate 
the  hours  of  labor  throughout  the  state, 
the  argument  in  support  of  the  act  based 
on  legislative  exercise  of  police  power 
would  call  for  consideration;  but,  as  the 
case  stands,  discussion  of  this  larger  ques- 
tion would  be  wholly  irrelevant.  We  rest 
our  decision  on  the  conclusion  reached,  that 
the  act  transcends  the  power  of  the  legis* 
lature,  in  tliat  it  is  special  with  regard  to 
a  subject  which  can  only  be  legislated  up- 
on by  general  law. 

The  judgment  Of  the  Superior  Court  is 
reversed,  as  well  as  the  judgment  of  the 
Court  of  Quarter  Sessions  of  Allegheny 
County,  and  the  defendant  is  discharged 
from  liis  recognizance. 


MASSACHUSETTS    SUPREMB    JUDI- 
CIAL COURT. 

OPINION  OF  THE  JUSTICES. 

(208  Mass.  619,  94  N.  E.  1044.) 

Contract  ^  hours  of  labor  ~  limitation 
^  public  improvements  ^  constitu- 
tionality. 

1.  The  legislature  may  constitutionally 
limit  the  hours  of  labor  of  those  employed 
upon  public  contracts. 

Evidence  ^  excessive  employment  of 
labor  —  proof  of  guilt. 

2.  The  fact  of  employing  laborers  on  pub- 
lic work  for  more  than  a  certain  number  of 
hours  a  day  cannot  be  made  prima  facie 
evidence  of  violation  of  the  statute  pro- 
hibiting it,  if  there  are  circumstances  pro- 
vided for  by  statute  when  such  employ- 
ment is  made  lawful. 

(May  15,  1911.) 

Note.  —  As  to  constitutionality  of  legis- 
lative limitation  of  hours  of  labor  on  pub- 
lic work,  see  notes  to  Keefe  v.  People,  8 
L.R.A.(N.S.)  131,  and  People  ex  rel.  Wil- 
Hams  Engineering  A  Contr.  Co.  v.  Metz,  24 
L.R.A.(N.S.)  201 ;  and  see  also  on  the  same 
subject  Com.  v.  Casey,  ante,  767. 
34  L.R.A.(N.S.) 


I  n  UBMISSION  by  the  Senate  to  the  Su- 
I  O  preme  Judicial  Court  of  a  question  as 
to  the  constitutionality  of  the  provisions  of 
a  bill  constituting  eight  hours  a  day's  work 
for  public  employees.  Negative  answer  re- 
turned. 

Ordered,  that  the  Justices  of  the  Supremo 
Judicial  Court  be  required  to  give  their 
opinion  to  the  Senate  upon  the  following 
important  question  of  law: 

Are  the  provisions  of  the  bill  to  consti- 
tute eight  hours  a  day's  work  for  public 
employees,  now.  pending  in  the  Senate,  and 
particularly  the  provisions  of  §  6  of  said 
bill,  constitutional  T  < 

An  Act  to  Constitute  Eight  Hours  a  Da}['s 
Work  for  Public  Employees, 
Be  it  enacted  by  the  Senate  and  House  of 
Representatives  in  General  Court  assemo 
bled,  and  by  the  authority  of  the  same,  as 
follows : 

"Section  1.  The   service  of   all   laborers, 
workmen,  and  mechanics,  now  or  hereafter 
employed  by  the  commonwealth  or  by  any 
county  therein,   or   by   any   city   or   town 
which  has  accepted  the  provisions  of  §  20 
of  chapter  106  of  the  Revised  Laws,  or  of 
§  42  of  chapter  614  of  the  acts  of  the  year 
one  thousand  nine  hundred  and  nine,  or  by 
any  contractor  or  subcontractor  for  or  upon 
any  public  works  of  the  commonwealth  or 
of  any  county  therein,  or  of  any  such  city 
or  town,  is  hereby  reistricted  to  eight  hours 
}n  any  one  calendar  day,  and  it  shall  be  un* 
lawful  for  any  officer  of  the  commonwealth 
or  of  any  county  therein,  or  of  any  such  city 
or  town,  or  for  any  such  contractor  or  sub- 
contractor or  other  person  whose  duty  it 
shall  be  to  employ,  direct,  or  control  the  serv- 
ice of  such  laborers,  workmen.  Or  mechanics, 
to  require  or  permit  any  such  laborer,  work- 
man, or  mechanic  to  work  more  than  eight 
hours  in  any  one  calendar  day,  except  in 
cases  of  extraordinary  emergency.     Danger 
to   property,   life,   public  safety,   or   public 
health  only  shall  be  considered  cases  of  ex- 
traordinary emergency  within  the  meaning 
of  this  section.    In  cases  where  a  Saturday 
half  holiday  is  given,  the  hours  of  labor 
upon  the  other  working  days  of  the  week 
may   be    increased   sufficiently   to    make    a 
total   of   forty-eight   hours   for  the   week's 
work.    Threat  of  loss  of  employment,  or  to 
obstruct  or  prevent  the  obtaining  of  employ- 
ment, or  to  refrain  from  employing  in  the 
future,  shall  each  be  considered  to  be  're- 
quiring* within  the  meaning  of  this  section. 
Encrincers  shall  be   rej^nrded   as  mechanics 
within  the  meaning  of  this  act. 

"Sec.  2.  Every    contract,    excluding    con 
tracts  for  the  purchase  of  material  or  sup- 
plies, to  which  the  commonwealth  op  any 
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county  therein,  or  any  city  or  town  whicli 
has  accepted  the  proviaiona  of  §  20  of  chap- 
ter 106  of  the  Revised  Laws,  is  a  party, 
which  may  involve  the  employment  of  la- 
borers, workmen,  or  mechanics,  shall  con- 
tain a  stipulation  that  no  laborer,  work- 
man, or  mechanic  working  within  this  com- 
monwealth, in  the  employ  of  the  contractor, 
subcontractor,  or  other  person  doing  or  con- 
tracting to  do  the  whole  or  a  part  of  the 
work  contemplated  by  the  contractor,  shall 
be  requested  or  required  to  work  more  than 
eight  hours  in  any  one  calen-dar  day,  and 
every  such  contract  which  does  not  contain 
this  stipulation  shall  be  null  and  void. 

"Sec.  3.  Any  agent  or  ofiicial  of  the  com- 
monwealth or  of  any  county  therein,  or  of 
any  city  or  town,  or  any  contractor  or  sub- 
contractor, or  any  agent  or  person  acting  on 
behalf  of  any  contractor  or  subcontractor, 
who  violates  any  provision  of  this  act,  shall 
be  punished  by  a  fine  not  exceeding  $1,000, 
or  by  imprisonment  for  six  months,  or 
both  such  fine  and  imprisonment,  for  each 
offense. 

*Sec.  4.  This  act  shall  not  apply  to  the 
preparation,  printing,  shipment,  and  deliv- 
ery of  ballots  to  be  used  at  a  caucus,  pri- 
mary, state,  city,  or  town  election,  nor  dur- 
ing the  sessions  of  the  general  court  to  per- 
sons employed  in  legislative  printing  or 
binding;  nor  shall  it  apply  at  any  time  to 
persons  employed  in  any  state,  county,  or 
municipal  institution,  on  a  farm,  or  in  the 
care  Of  the  grounds,  in  the  stable,  in  the 
domestic  or  kitchen  and  dining- room. service, 
or  in  storerooms  and  offices. 

"Sec.  6.  At  any  trial  arising  under  the 
provisions  of  this  act,  evidence  that  labor- 
ers, workmen,  or  mechanics  have  worked  or 
are  working  over  eight  hours  in  any  one  cal- 
endar day,  shall  be  prima  facie  evidence  of 
the  violation  of  the  provisions  of  this  act. 

"Sec.  6.  All  acts  and  parts  of  acts  incon- 
sistent herewith  are  hereby  repealed. 

"Sec.  7.  This  act  shall  take  effect  upon 
its  passage." 

To  the  Honorable  Senate  of  the  Common- 
wealth of  Massachusetts: 

We,  the  Justices  of  the  Supreme  Judicial 
court,  have  received  the  .order  requiring  our 
opinion  upon  the  question,  a  copy  of  which 
is  hereto  annexed,  and  we  respectfully  an 
0wer  as  follows  > 

The  right  "of  acquiring,  .possessing,  and 
protecting  property,"  and  the  right  to  the 
.enjoyment  of  "life,-  liberty,  and  property," 
•are  secured  to  every  citizen  by  the  Const i- 
•tution  of  Massachusetts,  as  well  as  by  the 
•Constitution  of  the  United  States.  These 
Tights  include  the  right  to  use  one's  powers 
And  faculties  in  any  reasonable  way  for  the 
M  L.R.A.(N.S.) 


promotion  of  his  interests,  and  the  right 
to  make  contracts  with  others.  These  rights 
can  be  regulated  by  the  legislature,  in  the 
exercise  of  the  police  power,  only  in  the  in- 
terest of  the  public  health,  the  public  safe- 
ty, or  the  public  morals,  and,  in  a  certain 
restricted  sense,  of  the  public  welfare.  The 
general  principles  touching  this  subject  have 
been  considered  repeatedly  by  the  justices 
of  this  court  and  by  the  Supreme  Court  of 
the  United  States.  See  Com.  v.  Pear,  183 
Mass.  242,  67  L.R.A.  935,  68  N.  E.  719; 
Com.  V.  Strauss,  191  Mass.  545,  11  L.R.A. 
(N.S.)  968,  78  N.  E.  136,  6  A.  &  E.  Ann. 
Cas  842;  Welch  v.  Swasey,  193  Mfura.  3G4, 
373,  23  L.R.A.(N.S.)  1160,  118  Am.  St. 
Rep.  623,  79  N.  E.  745 ;  Opinion  of  Justices, 
193  Mass.  605,  009,  612,  81  N.  E.  142;  Wyeth 
V.  Board  of  Health  (Wyeth  v.  Thomas)  200 
Mass.  474,  478,  23  L.R.A.(N.S.)  147,  128 
Am,  St.  Rep.  439,  86  N.  E.  925;  Mutual 
Loan  Co.  v.  Martell,  200  Mass.  482,  484,  — 
L.R.A.(N.S.)  — ,  128  Am.  St.  Rep.  446,  86 
N.  E.  916;  Dewey  v.  Richardson,  206  Mass. 
430,  432,  92  N.  E.  708. 

It  was  decided  by  the  Supreme  Court 
of  the  United  States  in  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133,  that 
a  state  cannot  limit  a  citizen  in  the  ex- 
ercise of  his  right  to  make  contracts  and 
to  use  his  powers,  by  the  enactment  of  a 
statute  forbidding  his  employment  for  more 
than  eight  houis  in  a  day.  This  judgment 
of  our  highest  Federal  court  is  the  law 
of  the  land,  binding  upon  the  courts  and  citi- 
zens of  this  commonwealth.  It  rests  upon 
the  ground  that  there  is  nothing  in  ordinary 
labor,  by  men  of  full  age,  for  more  than 
eight  hours  a  day,  that  calls  for  prohibition 
in  the  interest  of  the  public  health,  the  pub- 
lic safety,  the  public  morals,  or  the  public 
welfare.  It  is  obvious  that  many  of  the 
most  successful  men  could  not  have  attained 
the  prosperity  which  they  have  enjoyed,  if 
prohibited  from  working  for  themselves,  or 
contracting  to  work  for  others,  more  than  a 
small  part  of  the  hours  of  each  day. 

The  question  before  us  relates  only  to 
employment  upon  public  works  by  the  com- 
monwealth, the  counties,  and  such  cities  and 
towns  as  have  accepted  the  provisions  of 
two  earlier  acts.  These  are  divisions  of  gov- 
ernment, established  in  the  public  inter- 
est. The  legislature  is  supreme  in  the  con- 
trol of  these  instrumentalities  of  govern- 
ment, subject  only  to  the  provisions  of  the 
Constitution.  It  may  direct,  by  proper  en- 
actment, the  method  in  which  any  one  of 
these  divisions  of  government  shall  conduct 
its  public  business.  It  may  enlarge  or  limit 
I  the  kinds  of  contracts  that  either  of  these 
divisions  may  make.     It  may  compel  tho 


1911. 


OPINION  OP  THE  JUSTICES. 


773 


conduct  of  the  public  businese  in  a  way  that 
does  not  promote  the  prosperity  of  individu- 
als. Even  though  it  may  be  considered  an 
interference  with  individual  rights,  and  a 
detriment  to  the  best  interests  of  the  com- 
munity, which  depend  largely  upon  the  suc- 
cess of  individuals,  it  may  determine  that 
in  the  construction  of  the  public  works 
the  several  divisions  of  government  shall 
make  no  contracts  except  of  particu- 
lar kinds.  It  may  determine  that  in 
such  construction  no  work  shall  be  done 
except  by  persons  who  are  willing  to  sub- 
mit to  contractual  limitations  which  it 
could  not  impose  upon  men  generally  in 
their  dealings  with  one  another  in  their  pri- 
vate affairs.  A  person  desiring  to  perform 
or  furnish  labor  upon  a  public  work  must 
submit  to  such  terms  as  the  proprietor  may 
impose  as  a  condition  of  his  employment. 
The  legislature,  representing  and  control- 
ling these  several  divisions  of  government, 
stands  in  the  place  of  a  proprietor.  Be- 
cause the  business  to  be  done  is  that  of  one 
of  these  divisions  •f  government,  persons 
can  engage  in  doing  it  only  in  accordance 
with  the  requirements  of  the  controlling 
authority. 

We  answer  this  branch  of  the  question  in 
the  affirmative,  not  because  we  think  that 
such  regulations  in  regard  to  the  hours  of 
labor  for  men  in  common  employment  would 
be  wise  or  constitutional,  but  because  it  is 
in  the  power  of  the  proprietor  of  a  business 
to  prescribe  the  methods  in  accordance  with 
which  it  shall  be  conducted.  This  conclu- 
sion is  supported  by  Atkin  v.  Kansas,  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124. 

As  to  the  provision  in  the  5th  section 
of  the  proposed  act,  that  working  more  than 
eight  hours  in  any  one  day  shall  be  prima 
facie  evidence  of  the  violation  of  the  stat- 
ute, there  is  difficulty.  There  are  many 
statute  in  which  the  legislature  has  enacted 
that  the  existence  of  a  fact  which  ordinarily 
creates  a  strong  probability  of  the  commis- 
sion of  an  offense  shall  be  prima  facie  evi- 
dence of  guilt,  and  such  statutes  have  been 
held  constitutional.  Com.  v.  Williams,  6 
Gray,  1;  Com.  v.  Pillsbury,  12  Gray,  127; 
Com.  V.  Rowe,  14  Gray,  47;  Com.  v.  Barber, 
143  Mass.  560,  662,  10  N.  E  330.  The  pro- 
vision of  this  section  of  the  proposed  act 
differs  ffom  those  referred  to  in  these  de- 
cisions, and  is  not  within  the  principles 
on  which  the  cited  cases  rest.  Under  this 
act,  '*in  cases  where  a  Saturday  half  holi- 
day is  given,^  employees  may  work  more 
than  eight  hours  on  other  days  of  the  week. 
Such  cases  will  be  conunon,  and,  and  in  all 
of  them,  work  for  a  longer  time  than  eight! 
hours  on  any  other  day  will  not  indicate  a 
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probability  of  violation  of  the  law.  To  pro* 
vide  that  such  a  fact  shall  constitute  prima 
facie  evidence  that  warrants  a  finding  of 
guilty  beyond  a  reasonable  doubt  would  be 
contrary  to  fundamental  principles  of  crim- 
inal law.  See  opinions  in  Com.  v.  \^illiamB, 
6  Gray,  1. 

We  are  of  opinion  that  the  legislature  has 
no  constitutional  authority  to  punish  any 
citizen  merely  upon  evidence  of  the  existence 
of  a  fact  which  in  ordinary  eases  has  no 
tendency  to  establish  guilt. 

For  this  reason  we  answer  the  question  in 
the  negative. 

Marcus  P.   Knowlton. 

James  M.  Morton. 

John  W.  Hammond. 

Willam    Caleb    Loring. 

Henry  K.  Braley. 

Henry  N.  Sheldon. 

Arthur  Prentice  Rugg. 
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ACME  COAL  COMPANY. 

4—  Wyo.  — ,  113  Pac.  788.) 

liftndlord  and  tenant  «  inability  to  nae 
property. 

1.  Liability  for  rent  for  property  leased 
for  saloon  purposes  is  not  aff^ed  by  the 
fact  that  after  execution  of  the  lease  a 
change  in  the  law  prevented  a  renewal  of 
the  license,  so  that  the  property  can  no 
longer  be  devoted  to  the  business  of  selling 
intoxicating  liquors ;  at  least  where  the  par- 
ties also  contemplated  that  the  business 
would  include  the  sale  of  cigars  and  soft 
drinks. 

Trial  «  reopening  case  «  refusal  « 
nseleasness. 

2.  It  is  not  reversible  error  to  refuse  to 
reopen  an  action  for  rent  of  property  leased 
for  saloon  purposes,  which  use  has  failed 
because  of  the  enactment  of  a  prohibition 
law,  to  enable  defendant  to  show  that  the 
rental  value  of  the  property  was  much  less 
for  any  other  purpose,  where  the  lease  con- 
tains no  provision  for  relief  in  such  cases. 

Surety  ^  lease  ^-failure  of  nse  —  ef* 
feet. 

3.  One  who  contracts  as  surety  for  the 
payment  of  the  rent  of  propertv  leased  for 
saloon  purposes  cannot  avoid  liability  upon 
expiration  of  the  right  to  use  the  property 

Note,  ^  Effect  upon  lease  of  propertff 
for  eatoon  purpoees,  of  passage  of 
prohibitory  laws  during  term. 

The  earlier  cases  upon  this  subject  are 
collected  in  the  notes  to  Heart  v.  East  Ten- 
nessee Brewing  Co.  19  L.R.A.(N.S.)  964, 
and   O^yrne  t.   Henley,   23   L.R.A.(N.8.) 
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for  the  sale  of  intoxicating  liquors,  where 
there  is  no  provision  or  condition  in  his 
contract  terminating  his  liability  in  such 
case. 

On  Petition  for  Rehearing. 

licase^  assignment  — guaranty  of  oot6- 
nants. 

4.  An  assignment  of  all  the  rights  and 
privileges  of  the  lessor  under  and  by  vir- 
tue of  the  lease  carries  the  right  to  en- 
force a  stranger's  guaranty  of  performance 
of  the  covenants  and  conditions  of  the 
lease,  including  that  relating  to  payment 
of  rent. 

(February  28,  1911.) 

ERROR  to  the  District  Court  for  Sheri- 
dan County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  rent  alleged  to  be  due  and  unpaid. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Camplin  A  0*Marr  for  plain* 
tiff  in  error. 

Messrs.  Burgess  ft  Kntcher  for  defend- 
ant in  error. 

Scott,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  in  the  dis- 
trict court  of  Sheridan  county,  by  the  Ac- 
me Coal  Company  against  Dan  McCoy  and 
John  Hecht  upon  a  covenant  of  a  lease, 
to  recover  the  rent  of  a  certain  buildinfr 
and  premises  described  in  the  lease,  for  sa- 
loon purposes,  for  the  months  of  No- 
vember, December,  1909,  and  January, 
1910.  The  lease  was  executed  on  Sep- 
tember 12,  1908,  by  Darnell  and  Craig, 
a  copartnership,  as  lessors  to  Dan 
McCoy,  lessee.  The  term  of  the  lease  was 
five  years,  and  the  lessee  covenanted  to 
pay  $100  a  month  as  rent  therefor  in  ad- 
vance, on  the  1st  day  of  each  and  every 
month  during  the  term  of  the  lease,  com- 
mencing October  1,  1908.  The  lessee  en- 
tered into  possession  and  occupied  the 
premises,    and    conducted    a    retail    liquor 


business  therein  until  July  24,  1909,  when 
he  vacated  the  premises  and  declined  to 
pay  rent  tliereafter.  Hecht  guaranteed  in 
writing  the  performance  of  the  covenants 
and  conditions  of  the  lease  by  McCoy.  The 
case  was  tried  to  the  court  without  the  in- 
tervention of  a  jury.  McCoy  was  not 
served,  and  the  court  found  in  favor  of  the 
Acme  Coal  Company,  and  gave  judgment 
in  its  favor  against  Hecht  for  the  sum  of 
$300  and  costs  of  suit.  Hecht  brings  the 
case  here  on  error. 

The  lease,  demised  premises,  and  writ- 
ten guaranty  are  the  same  as  those  involved 
in  case  No.  639  between  the  same  parties, 
this  day  decided  (113  Pac.  786).  The  ques- 
tions here  presented  are  almost  identical 
with  those  raised  in  that  case,  and,  in  so 
far  as  they  are  the  same,  they  need  not 
here  be  considered. 

It  is  contended  that  the  judgment  is  con- 
trary to  law.  By  the  terms  of  the  lease, 
the  premises  were  leased  for  saloon  pur- 
poses. The  premises  were  outside  of  any 
incorporated  city  or  town.  On  October 
9,  1908,  the  lessee  applied  to  and  obtained 
from  the  board  of  county  commissioners  of 
Sheridan  county  a  license  to  sell  and  re- 
tail intoxicating  liquors  therein  for  the  pe- 
riod of  one  year.  The  defense  interposed 
was  that,  by  §  1,  chap.  7,  Laws  1909  (Comp. 
Stat.  1910,  §  2833),  which  was  enacted  aft- 
er the  execution  of  the  lease,  and  while 
the  lessee  was  in  the  occupancy  and  using 
the  premises  for  saloon  purposes,  as  con- 
templated by  the  provisions  of  the  lease, 
he  was  prevented  from  renewing  his  li- 
cense at  the  expiration  of  the  time  covered 
by  the  one  under  which  he  was  doing  busi- 
ness, and  that  the  consideration  for  tho 
lease  after  that  time  had  failed,  thereby 
relieving  him  from  payment  of  the  rent 
for  the  months  specified.  The  act  referred 
to  provides  that  the  board  of  county  com- 
missioners ''shall  refuse  to  grant  any  li- 
cense  or   extend   any   existing   license   for 


497,  and  the  present  annotation  is  supple- 
mentary thereto. 

In  J.  J.  Good  rum  Tobacco  Co.  v.  Potts- 
Tliompson  Liquor  Co.  133  Ga.  776,  26  L.R.A. 
(N.S.)  408,  66  S.  E.  1081,  it  was  held  that 
the  enactment  during  the  term  of  a  lease, 
the  declared  purpose  of  which  was  for  the 
operation  upon  the  leased  premises  of  "a 
general  retail  liquor  business,"  of  a  law 
prohibitinjr  the  sale  of  intoxicating  liquors, 
does  not  absolve  the  lessee,  in  the  absence 
of  a  provision  therefor  in  the  contract,  from 
paying  the  agreed  rent  accruing  after  the 
enactment  of  such  law. 

And  in  Koen  v.  Fairmont  Brewing  Co. 
—  W.  Va.  — ,  70  S.  E.  3098,  where  the 
premises  were  rented  for  saloon  purposes 
only,  and  a  prohibitory  law  was  passed  dur- 
ing the  term  of  the  lease,  it  was  held  that 
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the  tenant  was  not  thereby  released  from 
his  obligation  to  pay  rent,  at  least  where 
he  did  not  attempt  to  avoid  the  contract  by 
a  surrender  of  the  lease  or  abandonment  of 
the  property. 

And  in  Shreveport  Ice  &  Brewing  Co.  v. 
Mandel  Bros.  128  La.  — ,  64  So.  831,  where 
the  contract  of  lease,  like  that  in  Hecht  v. 
AcMK  Coal  Co.,  did  not  restrict  the  lessee 
to  the  use  of  the  premises  for  saloon  pur- 
poses only,  and,  in  fact,  they  were  not  used 
exclusively  for  that  purpose,  although  it 
was  the  main  one  for  which  the  lease  was 
taken,  the  lessee  was  held  not  absolved  from 
liability  on  his  contract  by  the  passage, 
during  his  term,  of  prohibitory  laws  render- 
ing the  sale  of  intoxicating  liquors  un- 
lawful. G.  J,  C. 
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the  sale  of  liquors  at  any  place  outside  of 
incorporated  cities  and  towns."  Section 
2838,  id.,  provides  a  penalty  for  the  sell- 
ing of  intoxicating  liquors  without  a  li- 
cense. 

It  is  contended  that  the  lessee  assumed 
his  obligations  under  the  lease  with  knowl- 
edge that  it  was  within  the  police  power  of 
the  state  at  any  time,  by  legislative  en< 
actment,  to  prohibit  the  sale  of  liquor  eith- 
er in  or  outside  of  incorporated  cities  and 
towns,  or  both,  and  that,  having  failed  to 
provide  for  such  contingency,  he  is  liable 
for  the  rent,  notwithstanding  the  provision 
of  §  2833,  supra.  The  question  as  here 
presented  is  one  of  first  impression  in  this 
court,  and  there  is  some  conflict  in  the  de- 
cisions. In  O'Byrnc  v.  Henley,  361  Ala. 
620,  23  L.R.A.(N.S.)  496,  60  So.  83,  a  lease 
of  premises  for  saloon  purposes  was  made 
when  it  was  lawful  to  sell  intoxicants,  and 
was  used  by  the  lessee  as  a  saloon  for  the 
sale  of  intoxicants,  soft  drinks,  cigars,  etc., 
until  a  prohibition  law  went  into  effect.  It 
was  held  that  the  prohibition  law,  in  the 
absence  of  a  provision  to  that  effect  con- 
tained in  the  lease,  did  not  terminate  the 
lease,  and  relieve  the  lessee  from  liability 
for  future  rent,  for  the  reason  that  the  busi- 
ness was  not  totally  destroyed.  The  word 
''saloon,"  as  used  in  the  lease,  was  held  to 
mean  a  place  where  the  business  included 
the  sale  of  intoxicants,  but  did  not  exclude 
the  sale  of  other  things.  The  terms  of  the 
lease  are  not  set  out  in  the  opinion,  and 
we  may  presume  that  it  contained  no  pro- 
visions beneficial  to  the  lessor  other  than 
the  usual  covenants  of  such  an  instrument. 
Houston  Ice  k  Brewing  Co.  v.  Keenan,  99 
Tex.  79,  88  S.  W.  307,  was  &n  action  for 
rent  upon  a  lease  which  provided  that  the 
premises  should  be  used  for  the  "saloon 
business."  The  lease  was  executed  and  de- 
livered, but,  before  the  term  began,  prohi- 
bition was  voted  under  a  local  option  law. 
It  was  held  that  the  action  was  maintain- 
able, notwithstanding  that  the  sale  of  in- 
toxicants would  be  unlawful.  The  court 
say:  "Appellee  had  no  interest  in  the  busi- 
ness to  be  conducted  in  the  leased  build- 
ing, and  the  appellant  knew  that,  by  a  vote 
of  the  people  under  the  existing  statute 
referred  to,  tlie  'saloon  business,'  which  in- 
cluded the  sale  of  intoxicating  liquors, 
might  be  prohibited  before  the  beginning 
of  the  lease  term.  This  was  a  probable 
contingency  which  an  ordinarily  prudent 
man  should  have  foreseen  and  provided  for 
!n  his  contract,  and,  having  failed  to  so 
do,  he  took  the  risk  upon  himself,  and 
must  abide  the  consequences."  In  San  An- 
tonio Brewing  Co.  v.  Brents,  39  Tex.  Civ. 
App.  443,  88  S.  VV.  308,  the  action  was  for 
rent  upon  a  lease  of  a  building  to  the  les- 
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see  for  the  purpose  of  conducting  a  first- 
class  saloon  therein.  It  was  held  that  the 
sul>sequent  passage  of  a  local  option  law 
during  the  term,  whereby  it  became  un- 
lawful to  longer  maintain  the  saloon,  did 
not  authori?^  the  lessee  to  abandon  the 
lease.  In  Lawrence  v.  White,  131  Ga.  840, 
19  L.R.A.(N.S.)  006,  63  S.  E.  631,  16  A. 
&  E.  Ann.  Cas.  3097,  it  is  said:  "The 
question  in  this  case  is  whether  the  lessee 
of  a  hotel,  including  a  barroom,  was  entitled 
to  a  reduction  or  proportional  abatement 
of  the  agreed  rental,  because,  during  the 
term  of  the  lease,  the  legislature  of  the 
Mtate  enacted  a  law  prohibiting  the  salt  oj! 
alcoholic,  spirituous,  malt,  or  intoxicating 
liquors,  and  thus  the  bar  could  no  longer 
1)0  used  for  that  purpose.  The  adjudicat- 
ed cases,  with  unusual  uniformity,  answer 
this  question  in  the  negative,  though  they 
do  not  all  give  the  same  reasons  for  the 
ruling."  In  Abadie  v.  Berges,  41  La.  Ann. 
281,  6  So.  629,  it  was  held  that  "a  land- 
lord cannot  be  held  to  warranty  and  in- 
demnity against  the  'acts  of  the  law'  and 
in  the  absence  of  express  stipulation  to 
that  end.  Should  a  tenant  sustain  damage 
in  consequence  of  a  constitutional  police 
legislation  adopted  subsequently  to  his  con- 
tract of  lease,  such  as  the  '{Sunday  law,' 
which  forbids  the  use  of  the  property  rented 
to  a  particular  use  to  which  the  lessee  ap- 
plies it,  in  a  special  way  and  on  a  special 
day,  such  damage  is  injuria  sine  damno, 
which  is  not  compensable.  Such  legislation 
could  have  been  foreseen,  and  does  not  im- 
pair rights  under  the  contract."  In  Miller 
V.  Maguire,  18  R.  I.  770,  30  Atl.  966,  it 
was  said :  "To  constitute  an  eviction  which 
will  operate  either  to  annul  the  lease  or  as 
a  suspension  of  rent,  the  act  complained 
of  must  have  been  done  by  the  landlord 
or  by  his  procurement  with  the  intention 
and  effect  of  depriving  the  lessee  of  the 
use  and  enjoyment  of  the  demised  prem- 
ises, in  whole  or  in  part."  In  Kerley  v. 
Mayer,  10  Misc.  718,  31  N.  Y.  Supp.  818, 
a  lease  was  made  of  premises  "to  be  used 
and  occupied  only  as  a  first-class  liquor 
saloon."  The  lease  was  executed  and  de- 
livered afterward,  and,  before  the  com- 
mencement of  the  term,  the  legislature  en- 
acted a  law  forbidding  the  sale  of  liquor 
within  200  feet  of  a  church  or  schoolhouse, 
by  reason  of  which  it  became  impossible 
for  the  lessee  to  obtain  a  license  for  the 
«'ale  of  intoxicating  liquors.  It  was  held 
that  this  did  not  relieve  the  lessee  from 
payment  of  the  rent.  The  court  said: 
"It  is  only  when  the  lessee  is  deprived 
without  his  fault  of  the  use  of  the  prem- 
ises for  any  purpose  that  rent  ceases; 
and  if  the  leasee  were  deprived  in 
this     instance,     it     was     his    own     fault 


776 


WYOMING  SUPKEME  COURT. 


Feb., 


for  he  should  have  stipulated  against 
the  contingency  of  a  refusal  of  a 
license."  In  J.  J.  Goodrum  Tobac- 
co Co.  V.  Potts-Thompson  Liquor  Co.  133 
Ga.  776,  26  L.R.A.(N.S.)  498,  66  S.  E. 
1081,  a  lease  provided  "that  the  purpose 
of  this  lease  is  for  the  operation  by  sec- 
ond party  of  a  general  retail  liquor  busi- 
ness." During  the  term  of  the  lease,  and 
while  the  lessee  was  in  the  occupancy  of 
the  leased  premises  and  conducting  a  re- 
tail liquor  business  therein,  a  law  pro- 
prohibiting  the  sale  of  intoxicating  liquors 
was  enacted  and  went  into  effect.  It  was 
held  that  the  prohibition  law  did  not  con- 
stitute a  defense  to  an  action  for  rent  ac- 
cruing upon  the  contract  after  such  enact- 
ment, in  the  absence  of  a  stipulation  there- 
in relieving  the  lessee  from  such  payment. 
The  same  rule  is  adhered  to  in  Barghman 
▼.  Portman,  12  Ky.  L.  Rep.  342,  14  S.  W. 
342.  We  think  the  reasoning  of  these 
cases  clearly  establishes  the  law  as  appli- 
cable between  a  landlord  and  tenant  upon 
the  covenants  of  a  lease.  They  constitute 
the  great  weight  of  .authority,  ,  Our  atten- 
tion is  called  to  one  case  which  holds  to  the 
contrary, — Heart  v.  East  Tennessee  Brew- 
ing Co.  121  Tenn.  69,  19  L.R.A.(N.S.)  964, 
130  Am.  St.  Rep.  753,  113  S.  W.  364,— 
which  stands  alone.  Entertaining  the  view 
as  expressed  by  a  majority  of  the  courts, 
we  do  not  deem  it  necessary  for  the  de- 
cision of  this  case  to  decide  whether  the 
words  "for  saloon  purposes,"  as  used  in 
the  lease,  were  so  used  in  a  restrictive  or  a 
permissive  sense.  In  either  event,  the  ten- 
ant would  not  be  relieved  from  the  pay- 
ment of  the  rent.  J.  J.  Goodrum  Tobacco 
Co.  V  Potts-Thompson  Liquor  Co.,  Hous- 
ton Ice  &  Brewing  Co.  v.  Keenan,  and  Law- 
rence V.  White, — supra.  The  sale  of  intox- 
icating liquors  is  always  subject  to  regula- 
tion by  the  state  in  the  exercise  of  its  police 
power;  and  when  the  landlord  has  no  inter- 
est other  than  a  pecuniary  one  of  protect- 
ing his  property  from  spoliation,  and  the 
value  of  its  use  as  rental,  the  principles 
of  law  announced  in  the  foregoing  deci- 
sions are  applicable.  A  lease  for  unlawful 
purposes  at  the  time  of  its  execution  is 
void.  Underbill,  Land.  &  T.  §  469-471.  A 
provision  in  the  lease  for  relief  from  fur- 
ther liability  for  rent,  or  for  an  abate- 
ment or  proportional  reduction  thereof,  in 
the  event  of  a  change  of  the  law  with 
reference  to  the  business  to  be  conducted 
on  the  premises,  is  for  the  benefit  of  the 
leasee,  and  when  the  landlord  has  no  in- 
terest in  the  business  to  be  conducted,  a 
change  in  the  law  during  the  term  of  the 
lease,  whereby  such  business  is  wholly  or 
partially  prohibited,  does  not  of  itself  re- 
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lieve  the  tenant  from  his  obligation  to 
pay  the  rent  for  the  entire  term. 

From  the  evidence  in  this  case  the  land- 
lord is  without  fault.  Through  no  act  of 
the  lessors  or  the  company  has  the  les* 
see  been  prevented  from  the  peaceable  oc- 
cupancy and  enjoyment  of  the  demised 
orcmises.  There  has  been  no  election  un- 
der  the  lease  to  declare  a  forfeiture,  nor 
has  there  been  any  attempt  to  wrest  pos- 
session from  the  lessee,  nor  hsA  there  heetk 
a  surrender  and  acceptance  of  the  premises. 
It  was  not  stipulated  in  the  lease  that  the 
lessee  should  be  relieved  from  the  payment 
of  the  rent,*  except  during  the  time  it  might 
be  closed  upon  notice  that  the  employees 
of  the  lessors  and  their  assigns,  in  the  op- 
eration of  their  coal  mines  in  the  vicinity 
of  the  leased  premises,  were  'on  a  strike 
or  locked  out.  This  is  the  only  contingen- 
cy provided  in  the  lease  relieving  the  les- 
see from  payment  of  the  rent,  and  was 
limited  to  the  duration  of  certain  condi- 
tions. This  provision  by  implication  ex- 
cludes the  relief  of  the  lessee  from  payment 
of  rent  during  the  term  of  the  lease  in  all 
cases  except  when  required  by  the  com- 
pany, in  the  exercise  of  its  right,  to  keep 
the  saloon  closed.  Relief  from  payment  of 
the  rent  here  sued  for  is  not  sought  upon 
this,  nor  upon  any  other,  provision  con- 
tained in  the  lease,  and  we  cannot  read  in- 
to it  a  provision  or  agreement  not  therein 
contained,  either  expressly  or  by  necessary 
implication. 

After  the  evidence  had  been  taken  and 
during  the  argument  of  counsel  to  the  jury» 
the  defendant  requested  the  court  to  re- 
open the  case,  and  allow  him  to  introduce 
evidence  to  the  effect  that  the  rental  value 
of  the  building  mentioned  in  the  petition 
for  saloon  purposes  other  than  the  sale 
of  intoxicating  liquors  and  beverages  did 
not  exceed  the  sum  of  $15  per  month.  The 
denial  of  this  request  is  here  assigned  a^ 
error.  Tliis  ruling  is  sustained  for  two 
reasons:  First,  it  was  not  an  abuse  of 
discretion  to  deny  the  motion;  and,  second, 
there  is  no  provision  in  the  lease  for  an 
abatement  or  proportional  reduction  of  the 
rent  for  any  cause  upon  which  relief  from 
payment  is  sought.  Lawrence  v.  White, 
supra. 

It  is  contended  that  Hecht's  liability  on 
his  guaranty  ceased  upon  the  expiration  of 
the  license.  His  guaranty  is  unconditional, 
equally  as  broad  as,  and  measures  up  to 
that  of  his  principal.  Tliere  is  no  express 
provision  or  condition  whereby  he  is  to  be 
relieved  from  his  obligations.  He  also  will 
i)e  presumed  to  have  known  that  McCoy, 
his  principal,  might  be  prevented  from  ob- 
taining a  license  by  the  state  in  the  exer- 
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cise  of  its  police  power.  Hie  guaranty  was 
one  of  performance,  and  not  of  collection. 
He  WAS  surety  for  the  paymexrt  of  the  rent, 
and  was  liable  therefor  upon  McCoy's  fail- 
ure to  pay.  Hecht  v.  Acme  Coal  Co.  — 
Wyo.  — ,  113  Pac.  786. 

No  error  appearing  in  the  record,  the 
judgment  will  be  affirmed. 

Affirmed. 

Beardy  Ch.  J.,  and  Potter,  J.,  concur. 

A  petition  for  rehearing  having  been 
filed.  Beard,  Ch.  J.,  on  June  30,  1911,  hand- 
ed down  the  following  response: 

This  ease  was  decided  February  28,  1911, 
the  opinion  appearing  in  113  Pac.  788. 
The  plaintiff  in  error  has  filed  a  petition 
for  rehearing,  stating  several  reasons  there- 
for. It  is  alleged  that  we  failed  to  con- 
sider and  decide  upon  the  sufficiency  of  the 
petition  in  the  district  court  to  state  a 
cause  of  action  against  the  defendant  Hecht 
as  guarantor.  As  we  understand  counsel, 
this  claim  is  based  on  the  contention  that 
the  assignment,  as  written  on  the  lease, 
was  no  assignment  of  the  guaranty,  and 
that  the  guaranty  was  not  assignable,  and 
therefore  the  assignee  could  not  maintain 
an  action  thereon  in  its  own  name.  We 
do  not  understand  it  to  be  claimed  that 
the  lease  eould  not  be  assigned;  and  cer- 
tainly no  such  contention  could  be  main- 
tained. 

The  assignment  of  the  lease  was  an  un- 
qualified assignment  of  all  of  the  rights 
and  privileges  of  the  lessor  under  and  by 
virtue  of  the  lease;  and  while  Hecht  was 
not,  strictly  speaking,  a  surety,  his  guar- 
anty stood  as  security  for  the  performance 
by  the  lessee  of  the  covenants  of  the  lease, 
among  which  was  the  payment  of  the  rent, 
and  passed  to  the  assignee  by  the  assign* 
ment.  The  general  rule  is  stated  in  4  Cyc. 
Law  &  Proc.  p.  69,  where  numerous  au- 
thorities are  cited,  thus:  "In  the  absence 
of  any  stipulation  or  provision  in  the  con- 
tract of  assignment  concerning  the  securi- 
ties or  other  incidents,  an  unqualified  as- 
signment of  a  chose  in  action,  carries  with 
it,  as  incident  to  the  chose,  all  securities 
held  by  the  assignor  as  collateral  to  the 
claim,  and  all  rights  incident  thereto,  and 
vests  in  the  assignee  the  equitable  title  to 
such  collateral  securities  and  incidental 
rights;"  and  in  6  Enc.  L.  &  P.  p.  945: 
"The  general  rule  is  that  the  assignment  of 
a  debt  carries  with  it  every  remedy  and 
security  available  to  the  assignor  as  inci- 
dent thereto,  although  they  are  not  special- 
ly named  in  the  instrument  of  assignment." 
And  under  a  statute  like  ours,  which  pro- 
vides that  "an  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest" 
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(Comp.  Stat.  1910,  §  4311),  the  rule  of  the 
common  law,  which  required  the  assignee 
to  sue  in  the  name  of  the  assignor,  is  not 
in  force.  4  Cyc.  Law  &  Proc.  p.  97;  5  Ene. 
L.  &  P.  907.  The  case  of  Potter  ▼.  Gron- 
beck,  117  111.  404,  7  N.  E.  586,  is  cited  and 
relied  upon  by  counsel,  but  the  case  is  not 
applicable  here.  It  was  held  in  that  ease 
that  the  instrument  sued  upon  was  not  as- 
signable under  the  Illinois  statute  so  as  to 
vest  the  legal  title  in  the  assignee,  and  for 
that  reason  the  assignee  could  not  main- 
tain the  action  in  his  own  name.  There 
was  no  statute  referred  to,  authorizing  or 
requiring  the  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  ae 
is  the  case  in  this  state. 

It  is  further  urged  that  the  court  failed 
to  consider  as  material  the  provision  of 
the  lease  to  the  effect  that  the  premises 
were  to  be  used  for  "saloon  purposes,"  and 
in  not  deciding  that  said  clause  in  the 
lease  restricted  such  use  to  "saloon  pur- 
poses." It  may  be  conceded  that  the  lease 
so  restricted  the  use  of  the  premises.  But 
what  is  meant  by  saloon  purposes?  No 
doubt,  as  used  in  the  lease,  it  meant  for 
the  purpose  of  selling  intoxicating  liquors; 
but  we  do  not  think  it  can  be  held  as  a 
matter  of  law  that  "saloon  purposes^ 
means  for  the  sale  of  intoxicating  liquors 
exclusively.  Indeed,  the  parties  to  the 
lease  did  not  put  that  construction  vpon 
it. 

One  of  the  lessors,  A.  K.  Craig,  wee 
called  as  a  witness  by  the  plaintiff,  and  on 
cross-examination  by  counsel  for  defend- 
ant Hecht,  vas  asked: 

Q.  You  leased  these  premises  to  Mr.  Me- 
Coy  for  the  purpose  of  conducting  a  retail 
liquor  business? 

An  objection  to  the  question  by  counsel 
for    plaintiff    was    overruled,    and    he    an- 
swered, "Not  exclusively." 
'    Q.  Well,   you  leased  it  to  him   for  the 
purpose  of  carrying  on  a  saloon  there? 

A.  Yes,  sir. 

Q.  And  you  built  the  building  for  saloon 
purposes  T 

A.  Yes,  sir. 

Q.  And  that  was  well  understood  ^ 
tween  you  and  McCoy? 

A.  Yes,  sir. 

Q.  And  also  by  John  Hecht? 

A.  Yes;  I  suppose  so.  He  understood  I 
suppose  the  same  thing. 

Q.  And  he  entered  upon  that  and  did 
conduct  a  saloon,  didn't  he,  in  the  building, 
McCoy? 

A.  He  entered  upon  the  premises  and 
conducted  and  sold  liquor,  cigars,  and  soft 
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4lrinkB  in  connection  with  his  liquor  busi- 
ness. 

Q.  In  connection  with  the  saloon  t 

A.. Yes,  sir. 

We  think  it  quite  clear  that  both  the 
lessors  and  the  lessee  contemplated  that 
the  business  should  include  the  sale  of  soft 
drinks  and  cigars  as  well  as  intoxicating 
liquors.  The  facts  in  this  case  are  almost 
identical  with  those  in  O'Byrne  v.  Henley, 
im  Ala.  020,  23  L.R.A.(N.S.)  496,  60  So. 
•83,  cited  in  the  original  opinion. 

Ihe  remainder  of  the  brief  of  counsel  in 
«upport  of  the  petition  for  rehearing  is  de- 
voted to  the  discussion  of  the  main  ques- 
tion in  tlie  case.  We  have  again  examined 
the  authorities,  and  believe  the  decision  as 
handed  down  is  correct  in  principle  and 
«ustainod  by  the  weight  of  authority.  In 
addition  to  the  cases  cited  in  the  opinion, 
we  cite:  Gaston  v.  Gordon,  208  Mass.  265, 
^4  N.  E.  307.    A  rehearing  is  denied. 

Potter,  J.,  concurs.  Scott,  J.,  did  not 
«it. 
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ELIZABETH  DUGAN 

V. 

ADDISON  E.  ARTHURS,  Appt 

(—  Pa.  — ,  79  Atl.  626.) 

Evidence  —  opinion  as  to  speed  of  anto* 
mobles. 

1.  A  bystander  not  possessed  of  technical 
Dr  scientific  knowledge  may  give  his  opin- 
ion as  to  the  speed  of  an  automobile  which 


runs  down  and  injures  a  person  on  a  high- 
way. 

Same  —  stalking  out  ^  right  to  com- 
plain. 

2.  One  party  cannot  complain  of  the  ac- 
tion of  the  court  in  striking  out,  at  the  in- 
stance of  his  opponent,  competent  evidence 
which  has  been  introduced  by  the  latter. 

(January  3,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  3, 
for  Allegheny  County,  in  plaintiff's  favor, 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Dalzell,  Fisher,  A  Hawkins, 
for  appellant: 

In  order  to  become  competent  to  answer 
questions  as  to  the  speed  of  the  passing 
automobile,  the  witnesses  should  have  been 
required  to  qualify  as  to  their  ability  in- 
telligently to  answer  such  questions. 

Smith  V.  Holmesburg,  T.  k  F.  Eleqtric 
R.  Co.  187  Pa.  451,  41  Atl.  479;  Knox  v. 
Philadelphia  &  R.  R.  Co.  202  Pa.  504,  52 
Atl.  90;  Bracken  v.  Pennsylvania  R.  Co. 
222  Pa.  410,  post,  790,  71  Atl.  926. 

A  court  cannot  cure  an  error  in  admit- 
ting evidence  by  withdrawing  it  from  the 
consideration  of  the  jury  by  a  mere  direc- 
tion. 

Shaeffer  v.  Kreitzer,  6  Binn.  430;  Ing- 
ham V.  Crary,  1  Penr.  k  W.  389;  Nt^sh  v. 
Gilkeson,  5  Serg.  k  R.  352;  Huntingdon  k 
B.  T.  M.  R.  k  Coal  Co.  v.  Decker,  82  Pa- 
119;  Albert  v.  Miller,  7  W.  N.  C.  477; 
Erie  k  W.  Valley  R.  Co.  v.  Smith,  125  Pa. 
259,  11  Am.  St.  Rep.  895,  17  Atl.  443. 


Vote,  —  Evidence  as  to  speed  of  autO' 
mohilea  or  other  road  vehicles* 

Cases  passing  on  the  admissibility  of 
evidence  to  show  the  distance  within  which 
a  certain  vehicle  could  have  been  stopped 
are  not  within  the  scope  of  this  note. 

It  is  a  genera]  rule,  as  to  which  there  i% 
little  conflict,  and  reaching  back  to  a  time 
long  before  automobiles  came  into  use,  that 
any  person  of  ordinary  intelligence  who 
lias  had  an  opportunity  for  observation  is 
competent  to  testify  as  to  the  rate  of  speed 
of  a  moving  object.  This  rule  is  held  ap- 
plicable to  the  speed  of  automobiles;  any 
intelligent  person  who  saw  the  machine  at 
the  time  in  question  being  held  competent 
to.  testify  as  to  its  speed;  the  qualifications 
of  the  witness  to  judge  accurately,  going  to 
the  weight  which  the  jury  may  give  his  tes- 
timony, rather  than  to  its  exclusion. 

In  Shaffer  v.  Coleman,  35  Pa.  Super.  Ct. 
386,  the  plaintiff  and  another  of  her  witness- 
es were  allowed  to  testify  that  an  automo- 
bile was  coming  fast,  at  a  high  rate  of  speed, 
faster  than  certain  street  cars  which  made 
10  miles  in  forty  minutes.  The  court  said: 
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"They  were  not  called  as  expert  witnesses, 
nor  did  they  attempt  to  give  to  the  jury 
conclusions  which  could  properly  be  drawn 
only  from  special  knowledge  they  were  not 
shown  to  possess.  They  were  eyewitnesses 
of  a  fact,  and  they  but  undertook  to  con- 
vey to  the  jury  the  picture,  made  on  their 
minds  at  the  time,  of  something  transpiring 
before  their  eyes.  The  speed  they  saw  they 
could  rightfully  undertake  to  describe  in 
any  one  of  the  several  ways  adopted.  The 
accuracy  of  their  impressions  as  to  the 
speed  of  the  approaching  car,  their  evi- 
dential value,  and  the  weight  to  be  given 
to  them,  were  matters  for  the  jury,  under 
a  proper  submission." 

And  in  Wolfe  v.  Ives,  83  Conn.  174,  76 
Atl.  526,  19  A.  k  E.  Ann.  Cas.  752,  where 
one  who  saw  defendant  pass  in  his  auto- 
mobile about  the  time  of  the  accident  in 
question  was  allowed  to  testify  that  it  was 
going  15  miles  an  hour,  the  court  said: 
"There  was  np  error  in  this  ruling.  Gen- 
erally an  adult  person  of  reasonable  intel- 
ligence and  ordinary  experience  in  life, 
who,  just  before  an  accident,  observed  the 
passing    automobile,    the    rapid    speed    of 
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Messn.  James  B.  Ihrew  and  John  F. 
Gloeckner,  for  appellee: 

An  ordinary  witness  may  express  his 
opinion  as  to  the  speed  at  which  a  moving 
object  is  traveling. 

Lawson,  Expert  £v.  2d  ed.  p.  605;  Shaf- 
fer V.  Coleman,  35  Pa.  Super.  Ct;  386; 
Porter  v.  Buckley,  78  C.  C.  A.  138,  147  Fed. 
140;  Detroit  &  M.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  104;  Rogers,  Expert  Testi- 
mony, 2d  ed.  p.  244;  6  Tbomp.  Neg.  §  7754; 
Alabama  6.  6.  R.  Co.  v.  Hall,  105  Ala.  599, 
17  So.  176;  Salter  v.  Utica  k  B.  River  R. 
Co.  59  N.  Y.  631 ;  Chicago,  B.  &  Q.  R.  Co. 
▼.  Johnson,  103  111.  512;  Walsh  v.  Missouri, 
P.  R.  Co.  102  Mo.  682,  14  S.  VV.  873,  15  S. 
W.  757;  Hoppe  v.  Chicago,  M.  &  St.  P.  R. 
Co.  61  Wis.  357,  21  N.  W.  227;   Smith  v. 


Holmesburg,  T.  ft  F.  Electric  R«  Co.  187 
Pa.  451,  41  Atl.  479;  Knox  v.  Philadelphia 
&  R.  R.  Co.  202  Pa.  604,  62  Atl.  00;  (jug- 
.genheim  ▼.  Lake  Shore  &  M.  S.  R.  Co.  66 
Mich.  160,  33  N.  W.  161 ;  Nutter  v.  Boston 
ft  M.  R.  Co.  60  N.  H.  483;  Clilford  v.  Rich- 
ardson, 18  Vt.  626. 

If  a  mistake  is  made  in  the  admission  of 
evidence  on  the  trial  of  a  cause,  it  may  be 
withdrawn  by  the  party  who  has  given  it, 
at  the  time  the  mistake  is  made,  or  at  any 
time  prior  to  the  argument  of  counsel,  if 
the  jury  is  positively  instructed  to  disre- 
gard it. 

Unangst  v.  Kraemer,  8  Watts  ft  S.  391 ; 
Miller  v.  Miller,  4  Pa.  317;  Delaware  ft  H. 
Canal  Co.  v.  Barnes,  31  Pa.  193;  Pennsyl- 
vania R.  Co.  V.  Butler,  57  Pa.  335;  Rath- 


which  is  claimed  to  have  caused  the  acci- 
dent, is  presumably  capable,  without  proof 
of  further  qualilication,  to  express  an  opin- 
ion as  to  how  fast  such  automobile  was 
going." 

And  in  accord  with  this  rule,  in  the  fol- 
lowing cases  persons  qualified  as  shown  were 
held  comj^etent  to  testify: 

Malta  V.  Rapid  Motor  Vehicle  Co.  160 
Mich.  639,  125  N.  W.  708  (witness  who  had 
observed  automobiles  go  by  his  place  fre- 
quently, and  had  seen  them  driven  fre- 
quently, and  also  ridden  in  them) ;  Miller 
V.  Jenness,  —  Kan.  — ,  post,  782,  114  Pac. 
1052  (witness  of  ordinary  ability  and 
means  of  observation ) ;  Neidy  v.  Little- 
john,  146  Iowa,  365,  125  N.  W.  198  (witness 
shown  to  have  some  competency  to  speak 
on  subject) ;  Porter  v.  Buckley,  78  C.  C.  A. 
12  ,  147  Fed.  140  (testimony  by  woman)  ; 
Johnson  v.  Coey,  142  111.  App.  147,  af- 
firmed in  237  HI.  88,  21  L.R.A.(N.S.)  81, 
86  N  E.  678,  on  other  grounds  (witnesses 
who  did  not  first  testify  as  to  their  ex- 
perience in  judging  of  the  speed  of  auto- 
mobiles, nor  their  qualifications  for  forming 
an  opinion  as  to  such  rate  of  speed) ;  Zol- 
tovski  V.  Gzella,  150  Mich.  620,  20  L.R.A. 
(N.S.)  435,  134  Am.  St.  Rep.  752,  124  N. 
W.  627  (nonexpert  witness  testified  that 
an  automobile  was  running  a  good  deal  fas- 
ter than  a  horse  trots, — **it  went  pretty 
fast," — no  question,  however,  appearing  to 
have  been  raised  ns  to  the  admissibility  of 
such  evidence) ;  Hough  v.  St.  Louis  Car  Co. 
146  Mo.  App.  58,  123  S.  W.  83  (one  who 
liad  been  motorman  for  twelve  years,  and 
was  accustomed  to  notice  the  speed  of  vehi- 
cles on  the  street,  testified  that  automobile 
was  going  at  the  rate  of  15  or  20  miles  an 
liour,  and  others,  whose  qualification  does 
not  appear,  testified  that  it  was  not  ex- 
ceeding 8  miles  an  hour). 

And  see  Miller  v.  Jenness,  —  Kan.  — , 
post,  78i2,  114  Pac.  1052,  holding,  in  accord 
-with  the  general  rule,  that  witnesses  not 
having  shown  any  expert  knowledge  as  to 
the  speed  of  automobiles  were  competent  tu 
estimate  the  speed  at  which  one  was  mov- 
ing. 

And  in  Zoltovski  v.  G2ella,  supra,  a  non- 
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expert  witness  testified  that  an  automobile 
ran  "a  good  deal  faster  than  a  horse  trots. 
It  went  pretty  fast;"  but  the  question  in- 
volved there  was  whether  excessive  speed 
had  been  proved,  and  not  as  to  the  admis- 
sibility of  such  evidence. 

It  was  held  in  State  v.  Watson,  216  Mo. 
420,  115  S.  W.  1011,  that  witnesses  who 
knew  that  an  automobile  was  and  had  seen 
them  operated  mis^ht  give  their  opinion  as 
to  the  speed  at  which  they  were  traveling, 
although  they  knew  nothing  about  the 
operation  of  them.  The  court  said:  "It 
is  sufficient  to  say  upon  this  proposition 
that,  in  our  opinion,  the  rate  of  speed  at 
which  an  automobile  is  running  is  not  a 
matter  exclusively  for  the  testimony  of  ex- 
perts. If  that  was  true,  tlien,  as  has  been 
intimated  by  this  court,  it  would  be  a  mat- 
ter of  impossibility  for  those  injured  by 
the  running  of  vehicles,  either  automobiles, 
street  cars,  or  regular  railroad  cars,  to  al- 
ways have  experts  at  hand  to  show  what 
rate  of  speed  was  being  made.  A  holding 
of  that  character  would  be  wholly  imprac- 
ticable, and  do  a  great  injustice  to  many 
persons  who  had  been  negligently  injured 
by  vehicles  of  thp  character  indicated,  run- 
ning at  an  excessive  rate  of  speed.  At 
least  the  only  reasonable  settlement  of  that 
question  is  to  hold  that  witnesses  who  at 
least  know  wHat  an  automobile  is,  and  have 
8cen  them  operated,  might  give  their  opin- 
ions as  to  the  rate  of  speed.  As  to  the 
weight  to  which  such  opinions  are  entitled, 
thnt  is  a  matter  entirely  for  the  jury.*' 

And  in  llimmelwright  ▼.  Baker,  82  Kan. 
509,  109  Pac.  178,  the  testimony  of  a  non- 
expert as  to  the  number  of  miles  per  hour 
an  automobile  was  running  was  admitted, 
although  it  was  but  10  or  15  feet  from  hiui 
when  he  saw  it.  The  court  said:  "Error 
is  assigned  upon  the  rejection  of  the  plain- 
tifT's  testimony  concerning  the  speed  of  the 
car  at  the  time  of  the  collision.  He  tepti- 
fied  that  the  car  was  10  or  15  feet  from  him 
wlicn  he  first  saw  it;  that  it  was  running 
so  fnst  he  had  no  time  to  do  anything,  but 
that  he  tried  to  getaway  from  it.  He  was 
then  asked  at  what  rate  of  speed  it  was 
running,  and  answered  that  it  was  15  miles* 
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gebe  V.  Pennsylvania  R.  Co.  179  Pa.  31,  36 
Atl.  160;  Albert  v.  Miller,  7  W.  N.  C.  477; 
Cook  V.   Erie  Electric  Motor  Co.  225  Pa. 
01,  73  Atl.  1060;  Fisher  v.  Delaware,  L.  &* 
W.  R.  Co.  227  Pa.  035,  76  Atl.  718. 

Ifestrezat,  J.,  delivered  the  opinion  of 
the  eourt: 

This  is  an  action  of  trespass,  brought  by 
the  plaintilf  to  recover  damages  for  per- 
sonal injuries  which  she  sustained  by  a 
collision  with  the  defendant's  automobile. 
Ihe  defendant  was  the  owner  of  the  ma- 
oliine,  and,  it  is  alleged,  was  operating  it 
himself,  at  a  dangerous  and  reckless  rate 
of  speed  at  the  time  of  the  accident.  Ue 
was  driving  on  North  Highland  avenue,  in 
the  eity  of  Pittsburg,  and,  in  passing  a 
street  ear  standing  at  the  intersection  of 
the  avenue  with  Hoevler  street,  the  machine 
struck  and  severely  injured  the  plaintiff 
while  she  was  attempting  to  cross  the  ave- 
nue. 

On  the  trial  of  the  cause  two  witnesses 
were  called  by  the  plaintiff,  and,  after  testi- 
fying that  the  automobile  was  running  at 
a  high  rate  of  speed  at  the  time  of  the  ac- 
cident, were  asked  to  give  the  rate  of 
speed  at  which  the  machine  was  traveling. 
Ihe  question  was  objected  to  by  the  de- 
fendant, the  objection  was  overruled,  and 
the  witnesses  were  permitted  to  answer. 
This  ruling  of  the  court  is  the  subject  of 
the  'first  and  second  assignments  of  error. 
Subsequently,     and     before     the     plaintiff 


closed,  she  moved  to  strike  out  the  testi- 
mony of  the  two  witnesses,  and  the  motion 
was  allowed.  The  defendant  excepted,  and 
this  ruling  is  the  subject  of  the  other  and 
third  assignment  of  error. 

We  think  both  witntsscs  were  com- 
petent, and  that  their  te;stimony  was  prop- 
erly admitted  by  the  court.  They  were  not 
otl'cred  as  experts,  but  as  ordinary  wit- 
nesses, without  having  any  special  or  pe- 
culiar knowledge  which  would  especially 
lit  them  to  testify  to  the  speed  of  the  ma- 
chine. Their  competency  to  express  an 
opinion  did  not  require  them  to  possess 
teclinical  or  scientific  knowledge.  An  in- 
telligent person  having  a  knowledge  of 
time  and  distance  is  capable  of  forming  an 
opinion  as  to  the  speed  of  a  passing  rail- 
road train,  a  street  car,  or  an  automobile. 
His  conclusion  is  the  result  of  a  comparison 
with  the  speed  of  other  moving  objects  of 
which  he  has  knowledge  by  constant  ex- 
perience. There  is  no  more  reason  why 
such  a  witness  should  not  be  permitted  to 
te&tify  to  the  speed  of  an  automobile  than 
to  the  speed  of  a  carriage  or  other  vehicle, 
whi^h  travels  the  public  highways.  His 
everyday  experience  gives  him  sufficient 
knowledge  to  form  an  intelligent  judgment 
upon  the  subject.  He  simply  compares  the 
speed  of  one  moving  object  with  that  of  an- 
other with  which  he  is  made  familiar  by 
the  daily  affairs  of  life. 

Aside  from  any  other  suflicient  'reason, 
the  necessity  of  the  case  requires  that  such 


and  hour;  but  the  answer  was  stricken  out 
on  the  ground  that  it  appeared  that  he  did 
not  have  suflicient  opportunity  to  form  an 
•pinion  on  the  question  of  speed.  The  evi- 
dence was  competent.  An  objection  to  such 
testimony  goes  to  its  weight  rather  than  to 
its  admissibility." 

But  in  Wright  v.  Crane,  142  Mich.  608, 
106  N.  W.  71,  a  witness*  was  held  not  in 
a  position  to  estimate  the  speed  of  an  auto- 
mobile, where  he  testified  that  it  was  but 
20  feet  from  his  horse's  head  when  he  first 
discovered  it,  and  that  it  made  no  noise  when 
approaching  him  in  the  dark,  and  that,  when 
running  at  a  high  rate  of  speed,  it  makes 
but  little  noise,  and  when  running  at  a  low 
speed  it  makes  much  more  noise,  since  an 
estimate  •f  speed  should  have  as  a  Ixasis  at 
ieast  a  reasonable  opportunity  to  judge. 

Rood  vehicles  other  than  automobiles. 

The  same  general  rule  before  laid  down 
as  to  the  admissibility  of  evidence  to  show 
the  speed  of  vehicles  is  applied  to  road 
vehicles  other  than  automobiles. 

Thus,  in  Nesbit  v.  Crosby,  74  Conn.  554, 
51  Atl.  550,  a  nonexpert  was  held  com- 
petent to  testify  as  to  the  speed  at  which 
a  horse  was  traveling  along  the  highway, 
judging  from  the  sound,  it  being  no  objec- 
tion tiiat  the  opinion  was  based  upon  the 
sense  of  hearing,  and  not  of  sight. 
34  L.R.A.(N.S.) 


And  in  United  Breweries  Co.  v.  O'Don- 
nell,  124  111.  App.  24,  afiirmed  on  other 
grounds  in  221  111.  334,  77  N.  £.  547,  testi- 
mony that  a  wagon  was  coming  at  full 
speed  was  held  to  be  properly  admitted,  it 
being  evidence  of  a  fact,  and  not  the  ex- 
pression of  a  mere  opinion. 

And  in  Brown  v.  Swanton,  69  Vt.  53,  37 
Atl.  280,  where  the  defendant  had  intro- 
duced evidence  that  the  deceased,  who  was 
killed  in  an  accident  on  the  highway,  as 
he  approached  the  place  of  the  accident 
was  driving  fast,  it  was  held  not  error  to 
permit  the  plaintiff  to  show  by  a  nonex- 
pert witness  who  lived  at  a  point  nearer 
the  place  of  the  accident  than  the  defend- 
ant's witnesses  that  when  deceased  passed 
her  house  he  was  driving  slowly. 

In  Myers  v.  McFarland,  31  Pa.  Co.  Ct. 
49,  a  nonexpert  witness  was  allowed  to  tes- 
tify that  one  riding  a  bicycle  shot  out  from 
behind  an  automobile.  The  objection  in 
that  case  seems,  however,  rather  to  have 
been  to  the  manner  in  which  the  witness 
expressed  his  opinion  than  to  kis  com- 
petency. 

For  a  note  on  Evidence  as  to  speed  of 
street  cars,  see  Tecklenburg  ▼.  Everett  R. 
Light  &  Water  Co.  post  784.  And  see  note 
to  Bracken  y.  Pennsylvania  R.  Co.  poet, 
790,  covering  the  question  of  Evidence  as  ta 
speed  of  trains.  J.  T.  W. 
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testimony  be  admitted  in  trials  involving 
the  wanton  and  dangerous  speeding  of  auto- 
mobiles. To  Iiold  otherwise,  and  to  compel 
the  production  of  expert  testimony  in  such 
cases,  would,  in  almost  every  instance,  de- 
feat the  ends  of  justice.  An  expert  witness 
or  exact  measurement  by  a  speedometer  is 
seldom  available  to  a  party  who  has  been 
injured  by  the  reckless  conduct  of  a  per- 
son operating  such  a  machine,  and  to  re- 
quire such  evidence  in  order  to  sustain  an 
action  would  be  unreasonable  and  work 
palpable  injustice.  Absolute  accuracy  is 
not  required  in  such  cases  to  make  a  wit- 
ness competent  to  testify  to  the  speed  of 
the  machine.  As  said  by  Porter,  J.,  in 
Teople  V.  Gonzalez,  36  N.  Y.  49,  62:  "The 
alTairs  of  life  are  too  pressing  and  mani- 
fold to  have  everything  reduced  to  absolute 
certainty,  even  in  the  administration  of 
justice.  .  .  .  Microscopes,  chemists,  and 
men  of  science  are  not  always  at  hand." 
The  experience  of  nonexpert  witnesses  will 
€nable  them  to  form  a  reasonably  accurate 
judgment  as  to  the  speed  of  a  passing  ma- 
chine, and  nothing  beyond  that  is  expected 
or  should  be  required.  Of  course,  the  value 
and  the  weight  to  be  given  such  testimony 
by  the  jury  will,  as  in  similar  cases,  de- 
pend upon  the  attention  the  witness  has 
given  the  subject  and  the  opportunities  for 
observation  which  he  may  have  had.  His 
inexperience  in  such  matters,  however,  goes 
to  the  weight,  and  not  to  the  admissibility, 
of  his  testimony.  The  witness  is  competent 
to  express  an  opinion  as  to  the  speed  of 
the  machine;  it  is  for  the  jury  to  deter- 
mine what  weight  they  will  give  his  testi- 
mony. 

The  authorities  on  the  subject  seem  to  be 
in  accord  with  the  views  expressed  above. 
We  liave  been  referred  to  no  case,  and 
after  diligent  search  we  have  not  been  able 
to  find  one,  which  holds  such  testimony  to 
be  incompetent.  Our  own  cases,  cited  by 
the  appellant,  do  not  sustain  the  position. 
Those  cases  turned  upon  the  effect  of  the 
testimony,  and  not  upon  its  admissibility. 
In  other  jurisdictions  the  ruling  has  been 
in  harmony  with  our  conclusion.  Judge 
Thompson,  in  his  work  on  Negligence  (vol. 
-6,  §  7764),  says:  "The  speed  of  trains  is 
not  ordinarily  regarded  by  courts  as  a  mat- 
ter for  scientific  testimony,  and  any  intelli- 
gent person,  accustomed  to  observing  mov- 
ing objects,  is  competent  to  testify  as  to 
this  matter,  although  the  weight  to  be 
given  to  such  an  opinion  will  depend  upon 
the  opportunity  the  witness  may  have  had 
to  form  a  correct  estimate." 

In  Detroit  k  M.  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99,  four  witnesses  were  permitted 
.34  L.R.A.<N.S.) 


to  testify  to  the  rate  of  speed  the  engine 
was  running  at  the  time  the  accident  oc- 
curred. The  witnesses  were  on  the  ground 
near  the  place  of  the  accident  and  saw  the 
train  passing.  While  two  of  them  had  been 
accustomed  to  railroad  traveling,  the  other 
two  were  not  shown  to  have  had  any  spe- 
cial opportunity  to  judge  the  speed  of 
trains  beyond  that  possessed  by  people  gen- 
erally. In  holding  the  witnesses  competent. 
Chief  Justice  Cooley  said:  "The  motion 
of  the  train  was  to  be  compared  to  the  mo- 
tion of  any  other  thing,  with  a  view  to  ob- 
taining the  judgment  of  the  witness  as  to 
its  velocity.  No  question  of  science  was  in- 
volved, beyond  what  would  have  been  had 
the  passing  object  been  a  man  or  a  horse. 
It  was  not,  therefore,  a  question  for  ex- 
perts. Any  intelligent  man  who  has  been 
accustomed  to  observe  moving  objects  would 
be  able  to  express  an  opinion  of  some  value 
upon  it  the  first  time  he  ever  saw  a  train 
in  motion.  The  opinion  might  not  be  so 
accurate  and  reliable  as  that  of  one  who 
had  been  accustomed  to  observe,  with  time- 
piece in  hand,  the  motion  of  an  object  of 
such  size  and  momentum;  but  this  would 
only  go  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility.  Any  man  pos- 
sessing a  knowledge  of  time  and  of  dis- 
tances would  be  competent  to  express  an 
opinion  upon  the  subject."  This  case  is 
followed  and  the  doctrine  is  announced  in 
numerous  cases,  among  which  are  Alabama 
G.  S.  R.  Co.  V.  Hall,  105  Ala.  599,  17  So. 
176;  Salter  v.  Utica  &  B.  River  R.  Co.  59 
N.  Y.  631;  Chicago,  B.  k  Q.  R.  Co.  v.  John- 
son, 103  111.  512;  Walsh  v.  Missouri  P.  R. 
Co.  102  Mo.  682,  14  S.  W.  873,  16  S.  W. 
767;  McVey  v.  Chesapeake  &  O.  R.  Co.  46 
W.  Va.  Ill,  32  S.  E.  1012;  Robinson  v. 
Louisville  R.  Co.  60  C.  C.  A.  357,  112  Fed. 
484;  Porter  v.  Buckley,  78  C.  C.  A.  138. 
147  Fed.  140;  and  the  very  recent  case  of 
Atchison,  T.  k  S.  F.  R.  Co.  v.  Holloway,  71 
Kan.  1,  114  Am.  St.  Rep.  462,  80  Pac.  31. 
Porter  v.  Buckley  involved  the  speed  of  an 
automobile,  and  Robinson  v.  Louisville  R. 
Co.  was  a  street  car  case,  both  decided  by 
the  United  States  circuit  court  of  appeals. 

Being  of  opinion  that  the  testimony  the 
admission  of  which  is  alleged  to  be  er- 
roneous was  properly  admitted,  the  subse- 
quent action  of  the  court  in  striking  it  out 
on  motion  of  plaintifTs  counsel  becomes 
immaterial.  The  plaintiff,  not  the  defend- 
ant, was  injured  by  the  ruling,  and  hence 
the  latter  has  no  cause  to  complain.  The 
third  assignment,  therefore,  need  not  be 
considered. 

The  judgment  is  affirmed. 
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CARL  W.  MILLER 

V. 

M.  R.  JENNESS,  Appt. 

(84  Kan.  608,  lU  Pac.  1052.) 

Evidence  ^  speed     of     automobile  — 
opinion. 

The  rate  of  speed  of  an  automobile  or 
a  public  highway  is  a  matter  of  which  thr 
people  generally  in  this  country  have  some 
knowledge.  It  is  not  a  matter  exclusively 
of  expert  knowledge  or  skill.  Where  the 
rate  of  speed  of  such  a  vehicle  is  material 
in  an  action,  any  person  of  ordinary  ability 
and  means  of  observation,  who  may  have 
observed  the  vehicle,  may  give  his  estimate 
as  to  the  rate  of  speed  at  which  it  was 
moving. 

(April  8,  1911.) 

APPEAL  by  ^defendant  from  a  judgment 
of  the  District  Court  for  Dickinson 
County  in  plaintiff's  favor  in  an  actiou 
brought  to  recover  damages  for  injuries 
resulting  from  a  collision  on  the  public 
highway  between  plaintiff's  horse  and  bug- 
gy and  defendant's  automobile.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  W.  Hurd  and  Arthur  Hurd 
for  appellant. 

Mr.  Z.  C.  Mllllkln  for  appellee. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

Til  is  action  was  brought  by  Carl  W.  Mil- 
ler to  recover  damages  resulting  from  a 
collision  on  the  public  highway  between 
the  plaintiff's  horse  and  buggy  and  the 
defendant's  automobile.  The  plaintiff,  with 
a  driver,  was  going  east  about  11  o'clock 
at  night  on  a  well-traveled  public  highway, 
about  1  mile  east  of  Abilene,  and  the  de- 
fendant was  going  in  the  opposite  direction, 
at  the  time  of  the  collision.  The  abstract 
of  the  defendant  shows  that  the  jury  re- 
turned a  genera]  verdict  in  favor  of  the 
plaintiff,  and  also  made  findings  of  fact; 
that  the  defendant's  motion  for  judgment 
in  his  favor  thereon,  and  his  motion  for 
a  new  trial,  were  denied.  The  defendant 
appeals. 

He  contends  that,  in  the  following  in- 
struction, the  court  assumed  as  a  fact 
that  the  defendant  by  his  negligent  act 
placed  the  plaintiff  in  a  position  of  danger 
at  the  time  of  the  collision.  The  instruc- 
tion   reads:       ''You    are    instructed    that 

• 

Headnote  by  Smith,  J. 

Note.  ^  As    to    opinion    evidence    as    to 
speed  of  automobile,  see  Dugft,n  v.  Arthurs, 
ante,   778. 
34  L.R.A.(N.S.) 


where  one  is  placed  in  a  position  of  danger 
Sy  the  negligent  act  of  another,  which 
position  requires  immediate  and  rapid  ac- 
tion,  without  time  to  deliberate  as  to  the 
better  course  to  pursue,  [he]  is  not  held 
to  the  strict  accountability  required  of  one 
situated  under  more  favorable  circiun- 
stances;  and  contributory  negligence  is  not 
necessarily  chargeable  to  one  upon  his  fail- 
ure to  exercise  the  greatest  prudence  or 
best  judgment  in  such  case  or  under  such 
circumstances.  In  such  cases,  where  ono 
is  placed  in  a  position  of  danger  by  the 
negligent  act  of  another,  and  in  the  emer- 
gency must  act  suddenly  to  avoid  injury 
to  himself,  and  in  such  a  situation  if  he 
acts  differently  from  what  duty  would  re 
quire  him  to  do  when  no  such  emergency 
or  dangerous  situation  existed,  in  such  case 
and  under  such  circumstances  he  is  not 
necessarily  chargeable  with  contributory 
negligence  as  will  defeat  a  recovery  for  in- 
juries caused  by  the  negligent  act  of  such 
other  party  so  placing  him  in  such  position 
of  danger.  In  passing  on  the  question  of 
contributory  negligence  under  the  rule  here 
stated,  you  should  bear  in  mind  the  defi- 
nition of  negligence  given  in  rule  7  ot 
these  instructions."  The  instruction  is 
general  in  form,  and  it  seems  apparent 
that  the  word  "where,"  being  tlie  fifth  word 
in  the  first  sentence  and  the  fourth  word 
in  the  second  sentence  of  the  instruction, 
was  used  in  the  sense  of  "if,"  "wherever," 
or  "whenever."  It  is  a  common  form  used 
in  stating  a  legal  proposition  as  applied 
to  assumed  facts,  and  is  a  proper  statement 
of  the  law.  We  do  not  think  it  is  probable 
that  the  jury  would  understand  fr<Mn  the 
instruction  that  the  court  asserted  or  in- 
timated that  the  defendant  by  his  negligent 
act  had  placed  the  plaintiff  in  a  dangerous 
position,  but  would  understand  that  the 
law  applicable  would  be  as  stated  in  the 
instruction,  if  they  found  that  the  defend- 
ant by  his  negligence  had  placed  the  plain- 
tiff in  such  a  position.  The  court  properly 
instructed  the  jury  as  to  the  rights  of  each 
party  upon  the  highway,  and,  in  fact,  no 
objection  was  taken  to  any  of  the  instruc- 
tions except  as  above. 

It  appears  from  the  evidence  and  findings 
of  the  jury,  that  at  the  place  of  the  col- 
lision the  highway  was  clear  and  open, 
about  30  feet  in  width,  but  that  the  beaten 
track  was  along  a  ditch  very  close  to  the 
south  line  of  the  highway,  and  that  the 
plaintiff  and  his  driver  were  in  this  beaten 
track,  and  saw  the  defendant  in  his  auto- 
mobile approaching  rapidly  from  the  east 
in  the  same  track;  that  when  the  convey- 
ances were  about  80  feet  apart,  plaintiff's 
driver  thought  the  defendant  was  not  go- 
ing to  turn  out  of  the  traveled  track,  and 
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turned  his  horse  to  the  north.  About  the 
same  time  the  defendant  turned  his  msu 
chine  to  the  north,  and  struck  the  horse 
and  buggy,  seriously  injuring  both.  The 
jury  found  that  if  the  plaintiff's  driver  had 
remained  upon  the  proper  side  of  the  high- 
*way, — ^the  right-hand  side, — ^the  collision 
would  not  have  occurred;  but  the  jury 
must  have  found  that  the  defendant  was 
approaching  directly  toward  the  plaintiff's 
conveyance  at  such  speed  that  the  driver 
had  good  reason  to  believe,  and  did  believe, 
that  it  was  necessary  for  him  to  get  out 
of  the  road  to  avoid  a  collision.  They  also 
must  have  found  that  the  defendant,  in 
failing  to  turn  to  the  right  sooner  than 
he  did,  apparently  placed  the  plaintiff  in  a 
dangerous  position,  and  that,  while  the  act 
of  the  plaintiff's  driver  in  turning  to  the 
left  was  a  mistake  made  under  an  appre- 
hension of  immediate  danger,  the  negligence 
of  the  defendant  was  the  proximate  cause 
of  the  injury,  and  the  plaintiff  was  excused 
of  any  negligence,  under  the  instruction 
above  quoted. 

Again,  it  is  contended  that  the  court 
erred  in  admitting,  oyer  the  objection  of 
the  defendant,  the  evidence  of  several  wit- 
nesses who  testified  as  to  the  manner  in 
which  the  automobile  was  operated,  and 
the  speed  at  which  it  was  moving,  when 
more  than  a  half  mile  east  of  the  place 
of  collision.  It  is  contended  that  tlie  wit^ 
nesses,  not  having  shown  any  expert  knowl- 
edge of  the  speed  of  automobiles,  were  not 
qualified  to  estimate  the  rate  of  speed  at 
which  this  one  was  moving  when  seen. 
Probably,  no  person  can  stand  and  look 
at  a  mbving  vehicle  of  any  kind,  and  tell 
the  exact  rate  of  speed  at  which  it  is  mov- 
ing, but  people  generally*  in  this  country 
are  accustomed  to  seeing  moving  trains, 
automobiles,  street  cars,  and  horse  convey- 
ances, and  any  intelligent  person  who  has 
given  attention  thereto,  can  give  a  rea- 
sonably accurate  estimate  of  the  rate  of 
speed  at  which  any  such  vehicle  is  moving 
when  observed  by  him.  The  extent  of  his 
fibsorvation  goes  to  the  weight  of  his  testi- 
mony; but  the  matter  does  not  seem  to 
be  of  expert  knowledge  only.  Himmel- 
wright  V.  Uakcr,  82  Kan.  569,  109  Pac. 
178.  True,  the  rate  of  speed  of  the  auto- 
mobile at  Slid)  a  distance  away  was  rot 
very  material,  but  testimony  thereof  could 
not  have  been  prejudicial,  as  it  is  a  matter 
of  common  knowledge  that  the  speed  of 
an  automobile  may  be  greatly  increased  or 
decreased  in  a  short  distance.  Besses, 
there  were  other  evidences  of  the  speed 
immediately  before  and  at  the  time  of  the 
collision.  .  The  defendant  was  in  duty  bound 
to  s«^.  «>nd  is  presumed  to  have  seen,  that 
plaint iflTs  horse  was  crossing  to  the  north 
M  L.K.A.(K!S.) 


side  of  the  road  80  feet  in  front  of  his  mar 
chine.  If  he  was  going  slowly,  he  un- 
doubtedly c6uld  have  easily  avoided  the 
collision,  but  the  evidence  indicates  that 
he  struck  the  horse  and  buggy  with  great 
force. 

In  addition  to  the  general  verdict,  the 
jury  returned  the  following  special  findings 
of  fact: 

"First  question:  How  far  away  was  the 
automobile  when  the  plaintiff  and  his  driver 
first  saw  it  approaching!  A.  Unable  to 
determine. 

"Second  question:  How  far  were  the 
vehicles  apart  when  the  defendant  began 
to  turn  to  his  right?     A.  About  80  feet. 

"Third  question:  Did  the  plaintiff  and 
his  driver  begin  turning  to  their  left  at 
about  the  same  time  that  the  defendant 
began  turning  to  his  right?     A.  Yes. 

"Fourth  question:  Would,  the  accident 
have  happened  if  the  plaintiff  had  remainepi 
in  the  beaten  track,  or  had  turned  to  his 
right?     A.  No. 

"Fifth  question:  Would  the  accident 
have  happened  if  the  plaintiff's  driver  had 
not  turned  to  his  left  a  few  seconds  before 
the  vehicles  came  together?     A.  No. 

"Sixth  question:  If  you  answer  either 
the  fourth  or  fifth  questions  'Yes,'  then 
state  what  was  the  direct  cause  of  the  ao- 
cident.     A.  [No  answer.] 

"Seventh  question:  How  wide  was  the 
unobstructed  road  at  the  place  where  the 
accident   occurred?     A.  About   30   feet. 

"Eighth  question:  At  the  place  where 
the  accident  occurred,  was  the  beaten  track, 
or  part  of  the  road  most  traveled,  near  the 
south  side  of  the  road?     A.  Yes. 

"Ninth  question:  At  the  time  of  the 
accident  was  the  defendant's  automobile 
equipped  with  a  lamp  showing  a  white 
light  which  could  be  seen  within  a  reason- 
able distance  in  the  direction  toward  which 
the    automobile   was    proceeding?     A.  Yes. 

"Tenth  question:  Was  such  light  burn- 
ing, and  so  placed  as  to  be  free  from  ob- 
struction to  light  from  other  parts  of  the 
automobile?     A.  Yes." 

Upon  these  findings,  the  dpfendnnt 
moved  for  judgment  in  his  favor.  This 
motion  was  denied,  and  error  is  assigned 
thereon.  It  is  admitted  that  the  court  had 
correctly  instructed  the  jury  as  to  the 
rights  of  the  respective  parties  in  the  high- 
way, to  wit,  that  the  plaintiff  and  defend- 
ant had  equal  rights  in  the  use  tliereof. 
It  is  contended  that  the  findings  of  the 
jury  show  conclusively  that  the  accident 
resulted  wholly  from  the  act  of  the  plain- 
tiff in  turning  to  the  left,  and  that  it 
would  not  have  happened  if  he  had  remained 
in  the  beaten  track,  it  being  impossible 
for  him  to  turn  to  the  right.     Unless  the 
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plaintiff  and  his  driver  were  justified  by 
the  circumstances  in  believing  that  a  col- 
lision would  occur  if  they  did  not  give  the 
road  and  turn-  to  the  left,  the  conclusion 
contended  for  by  the  defendant  must,  of 
course,  follow;  but  the  question  was  fairly 
submitted,  the  jury  found  in  favor  of  the 
plaintiff,  the  court  approved  the  finding, 
and  we  are  unable  to  say  that  it  was  not 
supported  by  some  evidence. 

The  defendant  in  his  motion  for  a  new 
trial  filed  an  aflidavit  that  the  counsel  for 
the  plaintiff  in  his  closing  argument,  among 
other  things,,  said  to  the  jury:  "Drivers 
of  automobiles  must  so  use  and  control 
theit  machines  as  to  insure  the  safety  of 
persons  and  property  on  the  public  high- 
way. «  .  .  The  law  requires  that  the 
owners  of  automobiles  must  so  run  their 
machines  as  to  insure  the  safety  of  those 
traveling  on  the  public  highway.  .  .  • 
He  tried  to  beat  his  creditors  by  transfer- 
ring his  property  to  his  wife.  The  very 
next  day,  for  the  consideration  of  $1.20, 
he  transferred  his  automobile  and  his  drug 
store  to  his  wife."  It  appears  that  the 
defendant  merely  excepted  to  the  state- 
ments of  counsel  at  the  time  they  were 
made.  If  the  exception  be  treated  as  an 
objection,  he  did  not  ask  to  have  the  re- 
marks witlidrawn  from  the  consideration 
of  the  jury,  or  obtain  the  ruling  of  the 
court  as  to  their  propriety.  The  matter 
is  therefore  not  properly  before  this  court. 
We  can  only  take  cognizance  of  and  reView 
the  rulings  of  the  trial  court.  St.  Louis, 
Ft.  S.  &  W.  R.  Co.  V.  Irwin,  37  Kan.  701, 
1  Am.  St.  Rep.  26G,  16  Pac.  146;  Kansas 
City  V.  McDonald,  60  Kofl..  481,  45  L.R.A. 
429,  67  Pac.  123. 

We  find  no  substantial  error  in  the  pro- 
ceedings, and  the  judgment  is  affirmed. 

All  the  Justices  concur. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  2.) 

HENRY  TECKLENBURG  et  al.,  Respts., 

V. 

EVERETT  RAILWAY,  LIGHT,  AND  WA- 
TER COMPANY,  Appt 

(69  Wash.  384,  109  Pac.  1036.)   . 

Street  railways  —  duty  to  anticipate  ac- 
tion of  teamster. 

1.  A  motorman  in  charge  of  a  street  car 
is  not  justified  in  assuming  that  one  driv- 
ing a  team  along  the  street  parallel  with 
the  track,  ahead  of  the  car,  will  not  at- 
tempt to  cross  the  track  at  a  street  cross- 
ing. 
34  L.R.A.(N.S.) 


Evidence  ^  opinion    as    to    speed    of 
street  car. 

2.  A  witness  familiar  with  a  locality,  and 
with  the  passing  of  street  cars  there,  may 
give  his  opinion  as  to  the  speed  of  a  certain 
car  which  he  saw  at  the  time  it  collided 
with  a  vehicle  on  the  street. 

Appeal  —  objection  to  evidence  —  new 
reason. 

3.  Objection  that  a  provision  limiting  the 
speed  of  cars  upon  the  street  railway,  the 
franchise  for  the  operation  of  which  was 
owned  by  defendant,  which  was  offered  in 
evidence  to  show  negligence  in  exceeding 
that  speed,  was  in  the  franchise  of  a  cor- 
poration other  than  defendant,  cannot  be 
raised  for  the  first  time  on  appeaL 

(July  21,  1910.) 

Note, -^Evidence    as   to    the   speed    of 

street  cars. 

The  rule  that  testimony  of  nonexperts 
is  generally  admissible  to  show  the  speed 
of  vehicles  is  applied  to  cases  involving  the 
speed  of  street  cars,  and  such  testimony 
has  generally  been  held  admissible,  al- 
though some  few  cases  have  excluded  it. 

In  Aston  v.  St.  Louis  Transit  Co.  105 
Mo.  App.  226,  79  S.  W.  099,  witnesses  who 
were  accustomed  to  railroad  travel,  and 
who  rode  daily  on  street  cars  and  had  fre- 
quently traveled  on  steam  railroads,  were 
held  competent  to  testify  as  to  the  speed 
of  a  street  car.  The  court  said:  "That 
the  velocity  of  a  car  or  a  train  in  motion, 
propelled  by  electric  or  steam  power,  does 
not  require  to  be  established  by  the  testi- 
mony of  experts,  is  now  fixed  beyond  rea- 
sonable question.  No  technical  knowledge 
is  essential  to  form  an  opinion  upon  such 
subject,  nor  does  it  involve  any  scientifie 
question  to  be  answered  only  by  a  .skilled 
witness,  but  it  relates  to  a  matter  of  com- 
mon observation,  and  any  intelligent  per* 
son  accustomed  tb  notice  moving  objects, 
who  had  opportunity  of  seeing  a  car  or 
train,  would  be  enabled  to  form  some  opin- 
ion; the  experience  and  capacity  of  the 
testifying  witness,  and  the  consequent  re- 
liability and  value  of  his  testimony,  would 
affect  the  weight,  but  not  the  competency 
and   admissibility,   of   the   evidence." 

In  order  to  testify  as  to  the  speed  of 
street  cars,  however,  a  witness  must  have 
made  some  observation  of  the  speed.  TIius, 
in  Garduhn  v.  Union  R,  C>>.  60  App.  Div. 
602,  64  N.  Y.  Supp.  210,  the  court  said: 
'The  witness  Angevine,  on  the  other  hand, 
was  not  permitted  to  state  whether  the  car 
was  going  fast  or  slow  at  the  time  of  the 
accident.  This  evidence,  however,  was  not 
excluded  as  improper,  but  solely  because 
the  witness  had  stated  that  he  did  not  no- 
tice the  speed  of  the  car  with  sufficient 
f)articularity,  in  the  judgment  of  the 
earned  trial  justice,  to  enable  him  to  form 
an  opinion  on  the  subject.  Before  a  wit- 
ness can  be  allowed  to  testify  that  a  car 
was  going  fast  or  slow,  he  should*  at  least 
be   able   to   say   that  he   had  noticed  the 
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APPBAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Snohomish 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiff's  horse  and  wagon,  which  was  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrsv  Brownell  &  Coleman  for  ap- 
pellant. 

Messrs.  Bell,  Anderson,  &  McLaren 
for  respondents. 

Crow,  J.,  delivered  the  opinion  of  the 
<ourt : 

This  action  was  commenced  by  Henry 
Tecklenburg  and  G.  G.  Gabrielson,  copart- 
ners doing  business  under  the  firm  name 


and  style  of  Northern  Transfer  Company, 
against  Everett  Railway,  Light,  &  Water 
Company,  a  corporation,  to  recover  dam- 
ages for  injuries  to  a  team  and  loaded 
van.  From  a  judgment  in  their  favor,  the 
defendant  haa  appealed. 

The  appellant  owns  and  operates  an  elec- 
tric railway  on  Broadway  and  other  streets 
in  the  city  of  Everett.  The  respondents 
are  engaged  in  the  transfer  business.  On 
February  16,  1909,  Lowell  Giggey,  their  em- 
ployee, was  driving  one  of  their  teams  and 
a  loaded  van.  As  he  was  about  to  cross 
appellant's  railway  track  at  the  intersec- 
tion of  Broadway  and  Thirty-Seventh 
streets^  one  of  the  appellant's  cars,  travel- 
ing on  Broadway  in  the  same  direction  in 
which   Giggey  had  been  driving,  overtook 


«peed,  so  that  his  answer  will  be  evidence, 
and  not  a  mere  guess.  Here,  so  far  as  he 
testified  on  the  subject  at  all,  he  expressly 
disclaimed  notice  or  attention." 

The  general  rule  laid  down  was  applied 
in  the  following  cases,  where  it  merely  ap- 
pears that  the  witnesses  were  nonexperts, 
and  they  were  allowed  to  testify  as  to  the 
rate  of  speed  of  street  cars:  Augusta  R. 
A,  Electric  Co.  v.  Arthur,  3  Ga.  App.  513, 
^  S.  E.  213;  Metropolitan  R.  Co.  v.  Blick, 
22  App.  D.  C.  194;  West  Chicago  Street 
R.  Co.  T.  Dedloff,  92  111.  App.  547 ;  Chicago 
City  R.  Co.  v.  Robe,  118  111.  App.  322; 
Kern  v.  Des  Moines  City  R.  Co.  141  Iowa, 
«20,  118  N.  W.  451;  United  R.  &  Electric 
Co;  V.  Ward,  113  Md.  649,  77  Atl.  693; 
Robinson  v.  Louisville  R.  Co.  50  C.  C.  A. 
357,  112  Fed.  484. 

And  in  the  following  cases,  nonexperts 
were  allowed  to  testify  in  the  mannef^ 
stated:  Ehrmann  v.  Nassau  Electric  R. 
Co.  23  App.  Div.  21,  48  N.  Y.  Supp. 
379  (that  trollev  car  was  running  fast) ; 
Beier  v.  St.  Louis  Transit  Co.  197  Mo.  215, 
94  S.  W.  876  (that  the  car  was  going  fast, 
*  and  that  it  was  going  at  a  certain  number 
of  miles  per  hour,  the  question  discussed 
t)eing  as  to  the  weight  to  be  given  sttch 
testimony) ;  Beaumont  Traction  Co.  v.  Dil- 
worth,  —  Tex.  Civ.  App.  — ,  94  S.  W.  352 
(that  street  car  was  going  at  full  speed  at 
a  certain  point)  ;  Baltimore  City  Pass.  R. 
Co.  V.  McDonnell,  43  Md.  534  (as  to  the 
speed  a  street  car  was  running,  that  it  was 
running  faster  than  ordinarily,  and  that 
a  man  would  have  to  run  very  fast  to  keep 
up  with  it;  but  no  question  was  raised  as 
to  competency  of  the  witnesses)  ;  City  dt 
Suburban  R.  Co.  v.  Cooper,  32  App.  D.  C. 
i»55  (as  to  number  of  miles  a  car  was 
traveling)  ;  Chicago  City  R.  Co.  v.  Bundv, 
-210  111.  39,  71  N.  E.  28  (as  to  speed  with 
which  a  car  was  started) ;  Hanlon  y.  Mil- 
waukee Electric  R.  &  Light  Co.  118  Wis. 
'210,  95  N.  W.  100  (as  to  the  speed  of  an 
«lectric  car,  that  it  was  moving  at  rates 
varying  up  to  25  miles  an  hour)  ;  Sears  v. 
Seattle  Consol.  Street- R.  Co.  6  Wash.  227, 

33  Pac.  389,  1081  (that  electric  car  was 
running  about  12  miles  an  hour) ;   Smith 

34  L.R.A.(N.S.)  50 


v.  Holmesburg,  T.  k  F.  Electric  R.  Co.  187 
Pa.  451,  41  Atl.  479  (-that  the  speed  of  a 
street  car  was  not  less  than  15  miles  an 
hour,  no  objection  appearing  to  have  been 
made  to  such  testimony) ;  Moss  y.  Phila- 
delphia Traction  Co.  180  Pa.  389,  36  Atl. 
865  (witnesses  who  saw  the  car,  making 
indefinite  assertions  as  to  the  speed,  the 
only  objection  appearing  to  be  that  their 
statements  were  vague  and  mere  conjec- 
tures). 

And  in  the  following  cases,  persons  quali- 
fied as  stated  were  held  competent  to  testi- 
fy as  to  the  speed  of  street  cars:  Slezak 
V.  St.  Louis  Transit  Co.  142  Mo.  App.  693, 
121  S.  W.  1095  (one  who  stated  that  he 
had  previously  timed  street  cars  running 
in  the  city,  and  was  familiar  with  the 
running  of  such  cars,  and  had  frequently 
observed  them,  although  he  admitted  that 
he  had  timed  them  but  once) ;  Garduhn  v. 
Union  R.  Co.  50  App.  Div.  602,  64  N.  Y. 
Supp.  210  (witness  who  had  driven  horses 
for  over  twenty  years,  and  was  familiar 
with  the  speed  of  wagons,  although 
he  did  not  say  in  terms  that  his  ex- 
perience in  driving  had  given  him  knowl- 
edge of  the  speed  of  trolley  cars)  ;  Fisher 
V.  Union  R.  Co.  86  App.  Div.  365,  83  N.  Y. 
Supp.  694  (passenger  who  was  civil  en- 
gfineer  of  eleven  years'  experience,  at  one 
time  connected  with  railroad  business,  and 
accustomed  to  time  the  speed  of  cars  by 
the  watch) ;  Hooper  v.  United  Traction  Co. 
17  Pa.  Super.  Ct.  638  (a  motorman  and 
also  a  nonexpert  witness  who  appears  to 
have  been  a  bystander,  the  only  question 
discussed  being  as  to  the  weight  of  their 
testimony) ;  Omaha  Street  R.  Co.  v.  Lar- 
son, 70  Neb.  591,  97  N.  W.  824  (a  witness 
who  saw  the  moving  car,  and  possessed  a 
knowledge  of  time  and  distance) :  Mertz 
V.  Detroit  Electric  R.  Co.  125  M'ch.  11, 
83  N.  W.  1036  (a  witness  who  had  been 
accustomed  to  observe  electric  cars  in  mo- 
tion) ;  Fleddermann  v.  St.  Louis  Transit 
Co.  134  Mo.  App.  199^  113  S.  W.  1143  (men 
who  were  in  the  habit  for  years  of  watch- 
ing cars  and  estimating  their  speed) ; 
Strauss  v.  Newburgh  Electric  R.  Co.  6 
App.  Div.  264,  39  N.  Y.  Supp.  998    (wit- 
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and  collided  with  the  team,  killing  one  of 
the  horses,  and  injuring  the  van  and  its 
contents.  Respondents  alleged  appellant's 
negligence  in  the  following  language: 
'*That,  as  plaintiff  said  employee  had 
reached  said  crossing,  defendant  negligently 
and  carelessly  ran  one  of  its  street  cars 
up  to,  upon,  and  across  said  crossing  of 
Broadway  and  Thirty-Seventh  street,  at  a 
high  and  dangerous  rate  of  speed,  exceed- 
ing 10  miles  an  hour,  and  negligently  and 
carelessly  omitted,  while  so  approaching 
said  crossing,  to  give  any  signal  by  ringing 
a  bell  or  sounding  a  whistle,  and  negligent- 
ly and  carelessly  omitted  to  have  said  car 
under  control;  that  solely  by  reason  of  de- 
fendant's negligence  said  street  car  struck 
plaintiffs'   horses   and  killed   one   of  them 


immediately;  and  also  struck  plaintiffs' 
van,  breaking  it  and  the  harness  to  pieces; 
and  also  broke  and  injured  the  furniture 
and  household  goods  in  said  van."  Appel- 
lant, by  its  answer,  admitted  that  it  wa» 
the  owner  of  the  franchise  and  street  rail- 
way, denied  negligence  on  its  part,  and  af- 
firmatively pleaded  contributory  negligence. 
Respondents'  witnesses  testified  that  Gig- 
gey  was  slowly  traveling  on  Broadway,, 
parallel  with  and  about  16  feet  from  the 
railway  track;  that  before  he  attempted  to 
cross  at  the  intersection  df  Thirty-Seventh 
street,  he  looked  north  and  south  along 
Broadway  to  see  whether  any  car  was  ap- 
proaching; that  by  reason  of  curtains  on 
the  van  he  could  see  only  half  a  block  or 
about  240  feet;    that  he  neither  saw   nor 


ness  who  had  once  timed  electric  cars  on 
another  road,  had  noticed  the  speed  of  steam 
cars,  and  had  noticed  horses  run  and  trot, 
and  testified  that  he  knew  their  rate  of 
speed   and   made  calculations  of  it). 

So,  in  the  following  cases,  witnesses 
qualified  as  stated  were  allowed  to  testify 
in  the  manner  specified:  Coffey  v.  Omaha 
&  C.  B.  Street  R.  Co.  79  Neb.  286,  112  N. 
W.  589  (one  who  had  been  a  locomotive 
engineer  for  two  years,  who  was  riding 
on  the  front  platform  of  a  car  following 
close  behind  the  one  on  which  plaintiff  was 
injured,  as  to  the  number  of  miles  an  hour 
car  was  moving)  ;  Fuhry  v.  Chicago  City 
R.  Co.  239  111.  548,  88  N.  E.  221  (conduct- 
or of  an  electric  car  that  he  saw  the  car 
in  motion  an  instant  before  it  struck  his 
car,  and  it  was  running  about  10  miles  nn 
hour) ;  Barre  v.  Reading  City  Pass.  R.  Co. 
155  Pa.  170,  26  Atl.  99  (driver  of  street 
car,  stating  that  the  rate  of  speed  was  not 
in  excess  of  the  usual  rate  of  speed,  no  ob- 
jection appearing  to  have  been  made  as  to 
this  testimony)  ;  Sluder  v.  St.  Liouis  Tran- 
sit Co.  189  Mo.  107,  5  L.R.A.(N.S.)  186, 
88  S.  VV.  648  (physician  as  to  the  rate  of 
speed  at  which  a  street  car  was  running, 
although  he  was  not  an  expert,  especially 
as  he  had  testified  that  he  was  familiar 
with  the  speed  of  trains  running  20  or  25 
miles  an  hour,  and  that  in  his  judgment 
the  car  in  question  was  running  about  that 
fast);  United  R.  &  Electric  Co.  v.  Sey- 
mour, 92  Md.  425,  48  Atl.  850  (witness 
who  testified  that  he  had  been  on  cars,  and 
was  a  pretty  good  judge,  that  an  electric 
car  was  going  15  or  18  miles  an  hour)  ; 
Ashtabula  Rapid  Transit  Co.  v.  Dagen- 
bach,  11  Ohio  C.  D.  307  (witnesses  who 
were  not  railroad  men,  who  stated  that 
they  had  been  in  the  habit  of  riding  on 
street  cars  and  observing  their  speed,  that 
the  car  in  question  was  going  at  20  miles 
an  hour)  ;  Kitay  v,  Brooklyn,  Q.  C.  & 
Suburban  R.  Co.  23  App.  Div.  228,  48  N.  Y. 
Supp.  982  (a  witness  who  stated  that  he 
had  many  times  ridden  on  a  car,  and  had 
timed  it  in  order  to  see  how  fast  it  was  go- 
ing, that  the  car  was  moving  at  the 
rate  of  10  or  12  miles  an  hour) ; 
34  L.R.A.(N.S.) 


Northern  Ohio  Traction  Co.  v.  Drown,  7 
Ohio  C.  C.  N.  S.  549,  28  Ohio  C.  C.  735 
(one  who  stated  that  he  often  rode  on 
street  cars,  that  he  saw  them  daily  in  their 
operation  in  the  city,  although  he  had  never 
engaged  in  operating  them,  that  the  car'  in 
question  was  going  a  certain  number  of 
miles  per  hour)  ;  Penny  v.  Rochester  R,  Co. 
7  App.  Div.  595,  40  N.  Y.  Supp.  172,  af- 
firmed in  154  N.  Y.  770,  49  N.  E.  1101 
(a  boy  eighteen  years  of  age  who  had 
formerly  been  a  messenger  boy,  who  had 
timed  himself  while  walking  and  ascer- 
tained that  he  could  walk  a  mile  in  fifteen 
minutes,  that  a  car  was  going  fast,  as  it 
was  going  twice  as  fast  as  he  could  walk) ; 
Potter  V.  O'Donnell,  199  III.  119,  64  N.'E.- 
1026  (one  who  knew  when  cars  were  run- 
ning at  full  speed,  and  when  they  were  not, 
as  to  whether  the  car  was  or  was  not  run- 
ning at  full  speed)  ;  Toledo  Street  R.  Co. 
V.  Westenhuber,  22  Ohio  C.  C.  67,  12  Ohio 
C.  D.  22  (witnesses  who  observed  the  mo- 
tion of  a  car,  who  seem  to  have  been  per- 
sons who  had  made  observations  of  the 
movements  of  similar  cars,  and  of  horses, 
as  to  the  -number  of  miles  per  hour  the' 
car  was  moving)  ;  Hall  v.  St.  Louis  & 
Suburban  R.  Co.  124  Mo.  App.  661,  101  S. 
W.  1137  (bystanders,  that  an  electric  car 
was  running  at  the  rate  of  35  or  40  miles 
an  hour);  Chicago  City  R.  Co.  v.  Hynd- 
shaw,  116  111.  App.  370  (one  who  saw  the 
car,  that, it  was  going  at  a  speed  of  5  or  6 
miles  an  hour)  ;  Eckington  &  S.  H.  R.  Co. 
V.  Hunter,  6  App.  D.  C.  287  (one  who 
watched  the  car  approach,  and  saw  the 
collision  in  question,  as  to  the  apparent 
speed  of  the  car) ;  Goodes  v.  Lansing  k 
Suburban  Traction  Co.  150  Mich.  494,  114 
N.  W.  338  (nonexpert  witnesses  who  were 
passengers  on  an  electric  car  which  left 
the  track,  as  to  its  speed)  ;  Johnsen  v.  Oak- 
land, S.  L.  &  H.  Electric  R.  Co.  127  Cal. 
608,  60  Pac.  170  (passengers  on  an  elec- 
tric car  who  were  regular  travelers  upon 
the  line,  the  schedule  and  statutory  time 
of  which  was  8  miles  per  hour,  that  the 
car  was  going  very  fkst  and  at  an  unusual 
rate  of  speed);  Halvcrson  v.  Seattle  Elec- 
tric Co.   35   Wash.   600,  77   Pac   1068    (s 
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heard  any  car ; '  that  he  then  endeavored 
to  turn  his  horses  across  the  railway;  that 
just  as  the  fore  feet  of  the  horses  were  in 
the  center  of  the  track,  he  heard  an  ap- 
proaching car;  that  he  immediately  at- 
tempted to  turn  back  from  the  track;  that 
before  he  succeeded  in  doing  so,  the  car 
struck;  that  one  horse,  weighing  about 
1,500  pounds,  was  killed  and  carried  about 
65  feet;  that  the  car  ran  about  20  feet 
further;  that  it  was  moving  at  the  high 
rate  of  speed  of  25  miles  an  hour  or  more; 
that  no  whistle*  was  sounded;  that  no 
bell  was  rung;  that  Giggey  did  not 
know  of  the  approach  of  the  car  until 
it  was  nearly  upon  him;  that  the  motor- 
man  did  not  have  it  under  control;  and. 
that  the  accident  occurred  at  a  street  cross- 


ing in  a  well-settled  portion  of  the  city. 
Much  of  this  evidence  was  disputed.  Ap- 
pellant's witnesses  testified  that  Uiggey  was 
traveling  ahead  of  the  car  about  4  feet 
from  tlie  track;  that  the  car  was  running 
from  7  to  12  miles  per  hour;  that  the 
motorman  rang  the  bell;  that  Giggey  un- 
expectedly turned  across  the  track  when 
only  00  feet  aliead  of  the  car,  and  that  the 
motorman  applied  the  emergency  brake, 
reversed  the  car,  and  stopped  as  quickly 
as  possible. 

Appellant  first  contends  that  the  trial, 
court  erred  in  denying  its  challenge  to  the 
sufficiency  of  the  evidence,  and  in  refusing 
its  motion  for  a  directed  verdict.  F^om  the 
brief  statement  of  the  conflicting  evidence 
above   set   forth,   it   is  manifest   that   the 


witness  familiar  with  roads  and  the  partic- 
ular curve  where  the  accident  happened, 
who  had  been  a  motorman  over  the  same 
line  for  six  or  seven  months  and  was  famil- 
iar with  the  speed  of  cars,  that  the  car 
was  running  through  the  curve  at  about 
7  or  8  miles  an  hour,  and  whether  such 
speed  was  a  safe*  speed) ;  Ball  v.  Mabry, 
91  Ga.  781,  18  S.  E.  64  (one  who  was 
present  at  the  time  of  an  injury,  who  had 
had  experience  in  such  matters  on  the  same 
railroad,  that  the  car  was  not  going  faster 
than  usual,  that  V\e  jolt  was  not  more 
than  ordinary,  and  the  shock  was  not  suf- 
ficient to  throw  a  man  unless  he  was  stand- 
ing) ;'  Montgomery  Street  R.  Co.  v.  Shanks, 
139  Ala.  489,  37  So.  166  (a  plaintiff  who 
was  injured  by  a  street  car,  that  the  speed 
of  the  car  looked  very  fast  to  her)  >  Emmel 
V.  Pittsburg  R.  Co.  216  Pa.  541,*  65  Atl. 
1083  (bystanders,  as  to  the  speed  of  a 
street  car,  no  objection  appearing  to  have 
been  made  as  to  their  competency). 

Cleveland  &  E.  Electric  R.  Co.  v.  Hunter, 
10  Ohio  a  C.  N.  S.  664,  12  Ohio  C.  D.  769, 
witnesses  who  failed  to  show  much  knowl- 
edge on  the  subject  of  the  speed  of  street 
cars  were  held  barely  competent  to  testify 
to  this  subject.. 

In  Dal  ton  v.  United  R.  Co.  134  Mo.  App. 
392,  114  8.  W.  561,  the  testimony  of  one 
who  had  qualified  himself  to  make  a  rea- 
sonable estimate  of  the  speed  of  a  street 
car  was  held  admissible,  although  he  did 
not  at  the  very  moment  he  saw  the  car 
running  make  a  mental  estimate  of  its 
speed,  but  made  such  an  estimate  after- 
wards, although  the  time  of  making  such 
estimate  might  affect  the  weight  of  his 
evidence 

And  in  Eckels  v.  Muttschall,  230  111.  462, 
82  N.  E.  872,  a  witness  who  was  present 
at  the  time  of  the  collision  in  question  was 
held  competent  to  state  that  the  car  was 
moving  at  the  rate  of  20  miles  an  hour, 
and  it  was  held  that  such  testimony  should 
not  be  stricken  'out  because,  upon  cross-ex- 
amination, he  testified  that  he  knew  that  I 
it  was  going  at  that  speed,  because  he  j 
34  L.a.A.(N.i5.) 


knew  it  to  go  very  fast  out  there,  since 
the  weight  of  such  testimony  rests  with  the 
jury. 

And  in  Little  Rock  Traction  A  Electric 
Co.  V.  Hicks,  79  Ark.  248,  96  S.  W.  385, 
a  nonexpert  was  held  competent  to  testify 
that,  although  he  had  no  means  of  telling 
how  fast  the  car  was  running,  judging 
from  the  ordinary  speed  of  cars,  being  S 
or  8  miles  per  hour,  the  car  in  question  was 
running  at  a  speed  of  about  20  miles  an 
hour;  such  evidence  being  admissible  for 
the  purpose  of  showing  that  the  car  was 
running  at  an  unusual  rate  of  speed,  and 
it  not  requiring  an  expert  to  ascertain  that 
fact,  especially  where  such  difference  was 
great. 

So,  in  Little  Rock  R.  k  Electric  Co.  v. 
Green,  78  Ark.  129,  93  S.  W.  752,  a  wit- 
ness was  held  competent  to  state  that  he 
had  a  general  knowledge  of  the  speed  at 
which  the  defendant's  electric  cars  were 
usually  run,  and  that  the  car  which  col- 
lided with  the  plaintifl's  wagon  was  run- 
ning at  the  usual  rate  of  speed  as  cars  ran 
on  the  street,  and  that  such  speed  was  a 
pretty  good  rate  of  speed,  as  it  was  down 
grade,  the  evidence  being  admitted  for  the 

fmrpose  of  showing  whether  the  defendant 
lad   used   proper  care  to  avoid   the  colli- 
sion. 

And  in  Chicago  City  R.  Co.  v.  Mc- 
Donough,  221  III.  69,  77  N.  E.  677,  where 
witnesses  had  testified  more  specifically  as> 
to  the  speed,  there  was  held  to  be  no  error 
in  permitting  other  witnesses  to  testify 
that  a  car  was  moving  at  full  speed. 

In  Chicago  General  R.  Co.  v.  Novaeck,, 
94  111.  App.  178,  a  witness  testified  that  a 
street  car  was  going  at  the  rate  of  15 
miles  per  hour,  the  only  question  raised  in 
the  case,  however,  was  as  to  the  weight  of 
the  testimony. 

And  it  was  held  in  Robbins  v.  Spring- 
field Street  R.  Co.  165  Mass.  30,  42  N.  E. 
334,  that  where  a  witness  for  the  plaintiff 
had  testified  that  a  street  car  was  going 
at  the  usual  rate  of  speed,  the  court  might 
allow  one  of  the  plainti^'s  witnesses  to  be 
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challenge  and  motion  were  properly  denied. 
Appellant  insists  that  Giggey  was  guilty 
of  contributory  negligence  in  suddenly  and 
unexpectedly  attempting  to  cross  the  track 
immediately  in  front  of  the  approaching 
car.  Tlie  evidence  of  respondents'  witnesses, 
which  must  have  been  accepted  by  the 
jury,  was  sufficient  to  sustain  their  find- 
ing that  Giggey  was  exercising  ordinary 
caution;  that  he  did  look;  that  he  attempt- 
ed to  cross  at  the  intersection  of  Thirty- 
Seventh  street;  and  that  appellant's  car 
was  running  at  a  reckless  and  dangerous 
rate  of  speed.  A  motorman  seeing  a  team 
driving  aiiead  of  his  car  in  the  same  direc- 
tion he, is  traveling,  and  parallel  with  the 
track,  might  be  justified  in  assuming  that 
the  teamster  would  not  attempt  to  cross 
the  track  at  other  points  than  street  cross- 
ings, but  he  would  not  be  justified  in  as- 
suming that  the  driver  would  not  cross 
when  lie  reached  the  intersection  of  an- 
other street  where  it  might  become  neces- 
sary for  him  to  change  his  course  of  travel. 
There  was  sufficient  evidence  to  sustain  the 
jury  in  finding  negligence  on  the  part  of  the 
appellant,  and  we  would  not  be  justified 
in  holding  that  the  respondents'  servant 
Giggey  was,  as  a  matter  of  law,  guilty  of 
such  contributory  negligence  as  to  preclude 


a  recovery  in  this  action.  The  issues  of 
negligence  and  contributory  negligence  were 
for  the  jury.  Henry  v.  Seattle  Electric 
Co.  55  Wash.  444,  104  Pac.  776;  Keefe  v. 
Seattle  Electric  Co.  65  Wash.  448,  104  Pac. 
774;  Wilson  v.  Seattle,  R.  &,  S.  R.  Co.  65 
Wash.  651,  104  Pac.  1112. 

Appellant  further  contends  that  the  trial 
court  erred  in  permitting  respondents'  wit- 
nesses to  testify  to  the  speed  of  the  car  at 
the  time  of  the  collision,  and  in  support  of 
such  contention  makes  the  following  quota- 
tion from  Mathieson  v.  Omaha  Street  R. 
Co.  3  Neb.  (Unof.)'  743,  92  N.  W.  639: 
"It  is  conceded  that  a  witness  need  not  be 
an  expert  in  order  to  be  permitted  to  give 
his  opinion  of  the  rapidity  of  motion  of 
familiar  objects,  like  railway  trains  and 
street  cars,  but  he  must  be  shown  to  have 
had,  and  to  have  availed  himself  of,  an 
opportunity  for  observation  in  the  case  in 
hand."  I'^e  witnesses  resided  in  the  city 
of  Everett,  were  acquainted  with  the  lo- 
cality, the  street,  and  the  railway,  had 
frequently  noticed  cars  running  thereon, 
saw  this  particular  car  at  the  time  of  the 
accident,  had  an  opportunity  for  observa- 
tion in  the  case  in  hand,  and,  under  the 
rule  announced  in  the  citation,  were  quali- 
fied to  state  their  opinion.    A  witness  who 


recalled  and  testify  ivhat  that  rate  of  speed 
was,  if  there  was  a  usual  rate  and  he  knew 
what  it  was. 

But  in  Pfeifl'er  v.  Chicago  City  R.  Co. 
96  111.  App.  10,  it  was  held  that  a  witness 
might  properly  testify  that  a  Btreet  car 
was  going  very  fast,  but  that  a  statement 
that  it  was  going  as  fast  as  it  could  was 
beyond  the  realm  of  common  observation 
or  of  any  issuable  measure  of  speed,  and 
it  was  therefore  held  properly  stricken  out. 

And  in  Chicago  City  R.  Co.  v.  Wall,  93 
111.  App.  411,  the  testimony  of  a  witness 
that  she  saw  a  car  coming  down  at  a  ter- 
rible speed  was  held  improper,  since  it 
conveyed  to  the  jury  no  measure  of  the 
rate  of  speed  of  the  car,  except  as  it  con- 
veyed to  them  that  it  was  such  a  rate  as 
the  witness  disapproved. 

So,  in  Lindgren  v.  Omaha  Street  R.  Co. 
73  Neb.  628,  103  N.  W.  307,  a  witness  who 
stated  that  he  observed  the  movement  of 
a  street  car  sufficiently  to  see  whether  it 
was  moving  slowly  or  fast  was  held  in- 
competent to  testify  that  it  was  moving 
rapidly  and  at  a  high  rate  of  speed,  al- 
though the  court  said  that  if  he  had  been 
asked  the  number  of  miles  per  hour  which 
the  car  was  moving,  the  exclusion  of  such 
evidence  might  have  constituted  a  rever- 
sible error. 

In  Francisco  v.  Troy  &  L.  R.  Co.  78  Hun, 
13,  29  N.  Y.  Supp.  247,  it  was  held  that 
the  opinions  of  witnesses  not  shown  to  have 
any  special  experience  in  determining  the 
rate  of  speed  at  which  a  motor  car  was 
running  were  not  competent  to  give  opin- 
ions on  that  subject.  The  court  said: 
34  L.R.A.(N.S.) 


"Opinions  of  witnesses,  not  experts,  are  or- 
dinarily inadmissible.  This  rule  applies  to 
all  questions  where  the  facts  are  suscep- 
tible of  actual  statement;  where  they  are 
not,  and  resort  must  be  had  to  opinions, 
such  opinions  can  only  be  given  in  evidence 
by  experts.  Applying  this  rule  to  the  case 
at  bar,  the  rate  ^  of  speed,  which  was  not 
actually  measured,  can  be  given  only  by 
the  opinions  of  witnesses,  and  such  opin- 
ions only  are  allowable  when  given  by  per- 
sons peculiarly  skilled  on  the  question  up- 
on which  they  are  called  to  give  evidence. 
.  .  .  Tested  by  the  above  rule,  we  think 
the  opinions,  asked  for  and  received  ought 
to  have  been  excluded." 

And  it  was  held  in  Campbell  v.  St.  Louis 
&  Suburban  R.  Co.  175  Mo.  161,  76  S.  W. 
86,  that  one  who  did  not  claim  that  he  had 
ever  made  any  particular  study  of  the  speed 
of  electric  cars,  or  that  he  had  been  in  the 
business  of  operating  street  cars,  could 
not  testify  to  the  number  of  miles  per 
hour  which  a  street  car  was  traveling,  al- 
though he  had  had  for  twenty  years  or 
more  the  common  experience  of  a  city  man  • 
traveling  on  street  cars,  where  his  judg- 
ment rested  alone  upon  the  noise  that  the 
car  made.  The  court  said  that  when  such 
evidence  was  offered,  the  first  duty  of  the 
court  was  to  pass  on  the  question  of  the 
qualification  of  a  witness  to  give  an  opin- 
ion, and  that  unless  the  court  was  satis- 
fied that  the  witness  was  really  enabled  to 
give  something  more  than  a  vague  guess, 
it  ought  to  rule  the  evidence  out  as  not 
worthy  to  influence  a  verdict. 

And  in  Muth  v.  St.  Louis  &  M.  River  R. 
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has  observed  an  occurrence  may  state  his 
opinion  with  reference  thereto  when  the 
occurrence  is  of  such  a  nature  that  he  can> 
not  reproduce  and  describe  it  to  the  jury 
exactly  as  it  appeared  to  him  at  the  time. 
This  court,  in  Sears  y.  Seattle  Consol. 
Street  R.  Co.  6  Wash.  227,  83  Pac.  380, 
1081,  said:  "It  is  a  general  rule  of  evi- 
dence that  witnesses  may  not  give  opinions 
as  to  matters  of  fact  which  the  court  or 
jury  are  ultimately  to  determine.  But 
this  rule  is  not  without  exception.  And 
the  exception  is  not  confined  to  the  evi- 
dence of  experts,  who  may  give  opinions 
on  questions  requiring  special  skill,  knowl- 
edge, or  learning,  but  includes  the  evidence 
of  common  obsen'ers,  who  may  state  the 
results  of  their  observations  in  regard  to 
ordinary  appearances  and  conditions  of 
things  which  cannot  be  produced  to  a  jury 
exactly  as  they  were  observed  by  the  wit- 
ness at  the  time.  .  .  .  The  witness  in 
this  case  expressed  his  opinion  as  a  con- 
clusion of  fact,  based  upon  the  observation 
made  by  him  at  the  time  of  the  accident, 
as  to  the  rate  of  speed  of  the  car  and  the 
exertions  made  by  the  motorman  to  stop 
it;  and  it  seems  to  us  that  the  testimony 
is  clearly  embraced  within  the  rule  above 
stated." 


Appellant  further  contends  that  the 
trial  court  erred  in  admitting  in  evidence 
a  certified  copy  of  an  ordinance  entitled 
"An  Ordinance  Granting  to  Everett  Rail- 
way &  Electric  Company,  its  Successors 
and  Assigns,  a  Franchise  to  Build  and  Ope- 
rate Street  Railways  in  the  City  of  Ever- 
ett, Snohomish  County,  Washington,"  §  6 
of  which  contained  a  speed  limit  of  10 
miles  per  hour.  Appellant  now  calls  atten- 
tion to  the  fact  that  the  franchise  was 
granted  to  the  Everett  Railway  &  Electric 
Company,  which  is  not  the  defendant  com- 
pany in  this  action,  and  that  there  ia 
no  evidence  to  identify  them.  This  objec- 
tion cannot  be  sustained,  being  made  for 
the  first  time  in  this  court.  The  complaint 
alleged,  and  the  answer  admitted,  appel- 
lant's ownership  of  the  franchise  under 
which  the  railway  in  question  is  operated*. 
When  the  ordinance  was  offered,  respond- 
ents' attorney  said:  "We  offer  in  evidence 
plaintiffs'  Exhibit  D.  being  a  certified  copy 
of  ordinance  No.  130,  which  is  the  fran- 
chise ordinance  of  tlie  defendant  company^ 
for  the  purpose  of  showing  the  limit  of 
speed  that  it  is  entitled  to  operate  there- 
under, under  their  franchise.*'  To  this 
offer  the  appellant's  attorney  sa*d:  "I  ob- 
ject to  it,  on  the  ground  that  it  is  irrele- 


Co.  87  Mo.  A  pp.  424,  it  was  held  that  wit- 
nesses who  showed  from  their  evidence 
that  they  had  never  had  any  experience  in 
operating  street  cars,  and  had  traveled 
very  little  on  them,  and  liad  paid  no  at- 
tention to  the  speed  at  which  they  ordi- 
narily run,  should  not  be  permitted  to  give 
their  opinion  as  to  the  speed  of  a  car. 
The  court  said  that  while,  as  to  ordinary 
matters  that  come  under  comfnon  ol>>erva- 
tion,  a  nonexpert  witness  may  give  an 
opinion,  yet  the  witness  should  show  that 
he  has  some  knowledge,  some  familiarity, 
with  the  subject  about  which  he  is  called 
on  to  give  an  opinion,  before  he  is  per- 
mitted to  testi.fy  to  that  opinion. 

And  in  Petty  v.  St.  Louis  &  M.  River  R. 
Co.  179  Mo.  660,  78  S.  W.  1003,  it  was 
held  that  the  testimony  of  a  witness  who 
did  not  show  himself  qualified,  by  training 
or  experience,  to  speak  on  the ,  subject  of 
the  rate  of  speed  at  which  a  street  car  was 
running,  was  not  worthy  of  consideration. 

And  in  White  v.  St.  I^uis  &  M,  River  R. 
Co.  202  Mo.  539,  101  S.  W.  14,  the  force  of 
the   testimonv   of   a  woman   that   a  street 
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car  was  rimning  from.  18  to  20  miles  an 
hour  was  held  to  be  impaired  by  the  fact 
that  the  record  did  not  show  that  she  was 
qualified  to  give  a  speed  opinion. 

And  in  Hoffman  v.  Metropolitan  Street 
R,  Co.  51  Mo.  App.  273,  the  court  said 
that  it  was  likely  true  that  the  opinion 
of  a  person  riding  on  a  train  ordinarily 
should  not  be  received  in  evidence  as  to 
its  speed,  but  that  in  that  case  the  testi- 
mony of  such  a  witness  that  the  car  was 
running  very  fast  was  held  not  to  pre- 
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judice  the  defendant,  wliere  there  was  oth- 
er unexceptional  evidence  to  the  same  ef- 
fect. 

In  Mathleson  ▼.  Omaha  Street  R.  Co.  3 
Neb.  (Unof.)  747,  97  N.  W.  243,  it  was 
held  that  a  witness  who  formed  no  judg- 
ment at  the  time  of  seeing  the  street  car, 
and  who  made  no  observation  enabling  him 
to  estimate  the  speed  of  a  car,  and  who  had 
no  opinion  on  this  question  except  such  as 
was  drawn  by  inference  or  calculation  from 
a  knowledge  of  the  relative  position  of  the 
two  vehicles,  and  the  speed  at  which  his 
own  was  moving,  was  incompetent  to  testi- 
fy as  to  the  speed  of  the  car,  since  this  was 
an  inference,  neither  calling  for  the  opinion 
of  an  expert,  nor  one  that  he  had  greater 
opportunities  for  correctly  making  than 
the  jury. 

And  in  Ford  v.  Paducah  City  R.  Co.  124 
Ky.  488,  8  L.R.A.fN.S.)  1093,  124  Am.  St. 
Rep.  412,  99  S.  W.  355,  it  was  held  that 
opinion  evidence  as  to  the  rate  of  speed  at 
which  a  street  car  might  be  operated  in  a 
city  street  was  not  admissible  in  an  ac- 
tion for  injuries  to  a  pedestrian,  since  what 
might  be  a  negligent  speed  in  one  locality  of 
a  city  might  not  be  such  in  another,  and  the 
question  under  all  the  circumstances  wa» 
for  the  jury. 

For  a  note  on  Evidence  as  to  speed  of 
automobiles  and  other  road  vehicles,  see 
Dugan  V.  Arthurs,  ante,  778;  and  for  a 
note  on  the  question  of  Evidence  as  to 
speed  of  trains  and  hand  cars,  see  Bracken 
v.  Pennsylvania  R.  Co.  post,  790. 

J.  T.  W. 
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vant  and  immaterial."  No  other  objection 
was  made,  nor  was  attention  called  to  the 
fact  that  the  corporation  named  in  the  f ran- 
ohise  was  not  the  defendant  corporation 
or  its  assignor.  If  the  ordinance  was  not 
the  one  under  which  the  appellant  owned 
and  operated  its  street  car  system,  atten- 
tion should  have  been  called  to  that  fact 
kt  the  time  of  the  offer,  and  respondents, 
if  they  could  have  done  so,  would  have 
offered  evidence  to  identify  the  franchise, 
as  the  one  under  which  the  appellant  is 
operfiting  its  line.  When  objections  to 
evidence  are  not  sufficiently  definite  to  call 
the  attention  of  the  trial  court  to  the 
particular  ground  upon  which  they  are 
based,  error  cannot  be  successfully  predi- 
cated thereon. 

Appellant  further  contends  that  the  trial 
court  erred  in  refusing  certain  instructions 
requested,  and  in  instructions  given.  The 
points  involved  in  the  instructions  request- 
ed are  covered  by  other  instructions  given. 
We  are  unable  to  find  any  error  in  the  in- 
stuctions  given.  .    .  - 

The  judgment  is  affirmed* 

Rudkln,  Ch.  J.,  and  Dunbar,  Mount, 
end  Parker,  JJ.,  concur. 


PfiNNSTIiVANIA   SUPRBBOC   COURT. 

HUDSON  C.  BRACKEN  et  al. 

V. 

PENNSYLVANIA  RAILROAD  COMPANY, 

Appt.   ' 

(222  Pa.  410,  71  Atl.  026.) 

Railroad  —  duty  of  one  crossing  ^  oon- 
tinuod  watchfulness. 

1.  A  traveler  on  a  highway  who  is  in 
process  of  crossing  a  railroad  right  of  way 
on  which  several  tracks  are  laid  is  not  re- 


leased from  the  duty  of  watchfulness  for 
approaching  trains  by  the  fact  that  he  has 
crossed  a  portion  of  the  tracks  in  safety. 

Appeal  ^  rejected  request  for  Instruc- 
tions —  nonprejudicial  error. 

2.  A  qualified  affirmance,  because  of  mis- 
take as  to  its  import,  of  a  requested  in- 
struction, is  not  prejudicial  error,  where 
the  requested  proposition  is  unqualifiedly 
affirmed  in  response  to  other  requests. 

Evidence   ^   opinion    as    to    speed    of 
train. 

3.  One  familiar  with  a  railroad  crossing, 
who  has  frequently  seen  trains  pass  there, 
may  testify  that  a  train  seen  by  him  which 
collided  with  a  vehicle  at  the  crossing  was 
running  at  the  rate  usually  maintained  by 
trains  at  the  crossing. 

Party  —  adding  of  amendment  ^  trial 
de  novo. 

4.  An  amendment  to  the  complaint  in  an 
action  by  a  father  to  recover  damages  for 
the  death  of  his  minor  son,  leave  to  file 
which  was  applied  for  pending  a  motion  for 
new  trial,  prior  to  appeal,  which  resulted  in 
a  reversal  of  a  judgment  in  plaintiffs  favor, 
so  as  to  add  the  name  of  his  wife  as  a  co- 
plaintiff',  may  be  allowed  when  the  case  is 
remanded  for  new  trial. 

Continuance  —  omission  of  use-plain- 
tiff ^  effect. 

6.  The  omission  of  the  name  of  a  use- 
plaintiff  to  whom  a  judgment  for  the  killing 
of  plaintifl^s  child  had  been  assigned  before 
its  reversal,  when  amending  the  complaint 
so  as  to  add  the  name  of  the  child's  mother 
as  a  coplaintiff,  is  not  ground  for  continu- 
ance in  defendant's  favor  on  the  ground  of 
surprise,  since  the  presence  or  absence  of 
the  use-plaintiff  is  immaterial  to  defendant. 

(January  4,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Cambria  County  in  plaintiffs'  favor  in  an 
action  brought  to  recover  damages  for  the 
negligent  killing  of  their  minor  son.  Af- 
firmed. 


Note, ^'Evidence  as  to  speed  of  trains 
and  hand  cars. 

This  note  does  not  cover  the  question  of 
the  admissibility  of  evidence  to  show  the 
distance  in  which  a  train  could  be  stopped. 

It  is  a  rule  well  established  that  any 
person  of  ordinary  intelligence  is  competent 
to  testify  as  to  the  speed  of  trains,  pro- 
viding he  has  had  an  opportunity  to  ob- 
iflerve  that  speed. 

Chief  Justice  Cooley  in  Detroit  k  M. 
R,  Co.  V.  Van  Steinburg,  17  Mich.  104, 
isaid:  ^*The  motion  of  the  train  was  to  be 
•compared  to  the  motion  of  any  other  mov- 
ing thing,  with  a  view  to  obtaining  the 
judgment  of  the  witness  as  to  its  velocity. 
No  question  of  science  was  involved  be- 
yond what  would  have  been  had  the  pass- 
ing object  been  a  man  or  a  horse.  >  It 
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was  not,  therefore,  a  question  for  experts. 
Any  intelligent  man  who  had  been  accus- 
tomed to  observe  moving  objects  would  be 
able  to  express  an  opinion  of  some  value 
upon  it,  the  first  time  he  ever  saw  a  train 
in  motion.  The  opinion  might  not  be  so 
accurate  and  reliable  as  tliat  of  one  who 
had  been  accustomed  to  observe,  with  time 
piece  in  hand,  the  motion  of  an  object  of 
such  size  and  momentum;  but  this  would 
only  go  to  the  weight  of  the  testimony, 
and  not  to  its  admissibility.  Any  man  pos- 
sessing a  knowledge  of  time  and  of  dis- 
tances would  be  competent  to  express  an 
opinion  upon  the  subject." 

In  the  following  cases,  in  accord  with 
the  general  rule  thus  laid  down,  nonexperts 
whose  exact  qualification  does  not  appear 
were  allowed  to  testify  as  to  the  rate  of 
speed  of  trains:     Highland  Ave.  A   Belt 
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At  the  trial  the  defendant,  by  Mr.  Storey, 
counael,    pleaded    surprise    as    follows: 

The  court  having  directed  that  the  jury 
t>e  qualified  to  try  the  case  of  Hudson  C. 
Bracken  against  the  Pennsylvania  Rail- 
road Company,  entered  to  No.  32,  June 
term,  1903,  H.  W.  Storey,  counsel  for  the 
defendant  company,,  objects  to  the  chang- 
ing of  the  parties  at  this  time — just  as 
the  jury  is  to  be  sworn — from  that  of 
Hudson  Bracken,  for  the  use  of  W.>  David 
Lloyd,  against  the  Pennsylvania  Railroad 
Company,  for  the  following  reasons :  ( 1 ) 
That  the  record  shows  that  the  judgment 
was  assif^^ed  to  W.  D.  Lloyd,  and  an  appeal 
taken  to  the  superior  court  in  that  way. 

(2)  That  the  cause  was  put  down  for 
trial  foi   the  March  term  of  court  in  the 


name .  of  Lloyd  v.  Pennsylvania  Railroad 
Company,  and  so  appears  on  the  official 
calendar  and  in  the  public  advertisements 
in  the  newspapers  in  the  list  of  causes  for 
trial.  (3)  That  the  subpoenas  issued  to 
the  defendant  company  were  in  the  name 
of  and  for  the  use  of  W.  D.  Lloyd  against 
the  Pennsylvania  Railroad  Company.  (4) 
We  plead  surprise  at  the  changing  of  the 
parties  at  this  time,  and  state  to  the  court 
that  we  have  not  subpcenaed  any  witnesses 
and  have  none  in  court,  and  are  unable  to 
meet  the  case  of  Bracken  (Lloyd)  v.  Penn- 
sylvania Railroad.  Therefore  we  ask  that 
the  cause  be  continued." 

The  court  denied  the  continuance  and  an 
exception   was  taken. 

The  court  permitted  that  the  name  of 


R.  Co.  V.  Sampson,  112  Ala.  42$,  20  So. 
666;  Louisville  &  N.  R.  Co.  v.  Stewart,  128 
Ala.  313,  29  So.  562;  Colorado  &  S.  R. 
Co.  ▼.  Webb,  86  Colo.  224,  85  Pac.  683; 
Atlanta  &  W.  P.  R.  Co.  v.  Wyly,  65  Ga. 
121;  Chicago,  B.  &  Q.  R.  Co.  v.  Johnson, 
103  111.  512;  Pennsylvania  Co.  v.  Conlan, 
101  111.  03;  Reidel  v.  Chicago,  R.  I.  &  P. 
R.  Co.  144-  111.  App.  424,  affirmed  on  other 
grounds  in  239  111.  362,  88  N.  E.  254; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Givens,  18 
111.  App.  404;  Detroit  &  M.  R.  Co.  v.  Stein- 
burg,  17  Mich  99;  Williams  v.  Kansas 
City,  S.  &  M.  R.  Co.  96  Mo.  275,  9  S.  W. 
673;  Wahh  v.  Missouri  P.  R.  Co.  102  Mo. 
582,  14  S.  W.  873,  15  S.  W.  757;  Covell 
V.  Wabash  R.  Co.  82  Mo.  App.  180;  Sher- 
man V.  Southern  P.  Co.  —  Nev.  — ,  111 
Pac.  416;  Hickey  v.  New  York  C.  &  H.  R. 
R.  Co.  8  App.  Div.  123,  40  N.  Y.  Supp.  484 ; 
Watson  v.  Erie  R.  Co.  10  Ohio  S.  &  C.  P. 
Dec.  454;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bell, 
24  Tex.  Civ.  App.  579,  58  S.  W.  .614; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Sullivan, 
—  Tex.  Civ.  App.  — ,  42  S.  W.  568;  Chip- 
man  V.  Union  P.  R.  Co.  12  Utah,  68,  41 
Pac  562;  McVey  v.  Chesapeake  &  O.  R. 
Co.  46  W.  Va.  Ill,  32  S.  E.  1012;  Muster 
v.  Chicago,  M.  k  St.  P.  R.  Co.  61  Wis.  325, 
50  Am.  Rep.  141,  21  N.  W.  141  (no  ques- 
tion appearing  to  have  been  raised  as  to 
its  admissibility) ;  Hoppe  v.  Chicago,  M.  & 
St  P.  R.  Co.  61  Wis.  357,  21  N.  W.  227 
(the  court,  however,  saying  that  such  proof 
was  very  unsatisfactory,  and  should  be  re- 
ceived with  great  caution)  ;  Birmingham 
Electric  R.  Co.  v.  Clay,  108  Ala.  233,  19 
"So.  309;  Southern  R.  Co.  v.  Bonner,  141 
Ala.  517,  37  So.  702  (witnesses  allowed  to 
testify  as  to  the  rate  of  speed  at  which  a 
train  was  traveling,  no  question  apparently 
raised  as  to  admissibility). 

So,  in  the  following  cases,  persons  quali- 
fied as  stated  were  held  competent  to  testi- 
fy as  to  the  speed  of  trains;  Johnson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  80  Kan.  456, 
103  Pac.  90  (testimony  by  witness  who  re- 
«ided  near  railroad  crossing,  and  had 
worked  upon  a  section  of  railroad,  who  had 
had  occasion  and  opportunity  to  observe 
the  speed  of  passenger  trains,  and  whose 
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attention  was  drawn  to  the  train  in  ques- 
tion) ;  Louisville  &  N.  R.  Co.  v.  Orr,  121 
Ala.  489,  26  So.  35  (testimony  as  to  speed 
of  train  by  one  who  had  ridden  on  trains 
and  worked  on  a  section, '  and  seen  them 
pass  by  him  n&any  times) ;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Foster,  74  111.  App.  387 
(testimony  by  trainmen  as  to  the  rate  of 
speed  train  was  running  per  hour,  no  point 
being  made  as  to  admissibility) ;  Seaboard 
Air  Line  R.  Co.  v.  Smith,  53  Fla.  375,  43 
So.  235  (testimony  by  nonexpert  witnesses 
as  to  speed  of  train,  where  one  witness  had 
railroaded  for  sixteen  years,  and  the  other 
had  been  traveling  on  trains  for  twenty 
years) ;  Lynch  v.  Chicago  &  A.  R.  Co.  208 
Mo.  1,  106  S.  W.  68  (testimony  by  witness 
who  was  required  to  ascertain  if  trains 
were  on  time,  kept  railroad  time,  and  for 
twelve  years  had  had  daily  opportunity  of 
observing  the  speed  of  trains);  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Shires,  108  111.  617 
(testimony  by  witness  who  had  been  brake- 
man  on  train  for  several  years  as  to  the 
rate  of  apeed);  Norfolk  &  W.  R.  Co.  v. 
Tanner,  100  Va.  379,  41  S.  E.  721  (testi- 
mony by  one  who  had  been  section  hand, 
and  was  accustomed  to  travel  upon  passen- 
ger trains;  also  by  a  witness  who  frequent- 
ly traveled  as  passenger  over  part  of  road 
where  accident  occurred,  and  by  one  who 
had  been  engaged  in  the  railroad  service 
for  thirty-one  years  as  forenran  of  shops, 
as  conductor  of  one  of  the  trains  of  the 
railroad,  and  as  yard  master) ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Holloway,  71  Kan.  1, 
114  Am.  St.  Rep.  462,  80  Pac.  31  (testi- 
mony by  ordinary  witnesses  who  had  given 
their  attention  to  the  running  of  trains, 
and  possessed  a  knowledge  of  time  and  dis- 
tance) ;  Donaldson  v.  Missouri  P.  R.  Co. 
128  Mo.  App.  245,  107  S.  W.  36  (testimony 
by  witnesses  who  had  been  about  and  were 
familiar  with  trains,  and  were  accustomed 
to  seeing  them  running) ;  Potter  v.  St. 
Louis  &,  S.  F.  R.  Co.  136  Mo.  App.  125, 
117  S.  W.  593  (testimony  by  one  familiar 
with  trains,  and  accustomed  to  seeing  them 
run)  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Gunder- 
son,  174  III.  495,  51  N.  E.  708  (testimony 
by  persons  familiar  with  trains  as  to  speed* 
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Alice  Bk*acken,  mother  of  the  child,  should 
be  added  to  the  pleadings  as  one  of  the  par- 
ties plaintiff. 

H.  W.  Storey,  counsel  for  defendant,  ob- 
jects to  the  amendment  for  the  reason  that 
the  statute  of  limitations  interposes,  inas- 
much as  the  death  of  the  son  occurred  on 
November  29,  1902,  and  that  the  making 
of  the  rule  absolute,  after  the  intervention 
of  several  regular  terms  of  court,  would  be 
improper  and  illegal,  and  we  ask  the  court 
to  note  an  exception. 

llie  further  facts  appear  in  the  opin- 
ion. 

Mr.  H.  W.  Storey,  for  appellant: 

Tlie  amendment  allowing  the  addition 
of  tlie  mother  of  the  decedent  as  a  party 
plaintilT  was  improper. 


Bracken  ▼.  Pennsylvania  R.  Go.  32  Pa. 
Super.  Ct.  23;  Atwater  v.  Hagar,  30  W. 
N.  C.  189;  Huntingdon  k  B.  T.  R.  &  Coal 
Co.  V.  Decker,  84  Pa,  419;  Davis  v.  Penn- 
sylvania R.  Co.  34  Pa.  Super.  Ct.  888. 

The  evidence  as  to. speed  was  improperly 
admitted. 

Green  v.  Erie  R.  Co.  65  N.  J.  L.  301,  47 
Atl.  418;  Diele  v.  Erie  R.  Co.  70  N.  J.  L. 
138,    56    Atl.    156. 

Mr.  W.  David  liloyd,  witii  Mr.  William 
Williams,  for  appellees. 

Stewart,  J.,  delivered  the  opiniexi  of  the 
court: 

lliat  the  evidence  was  sufficient  to  earry 
this  case  to  the  jury  on  the  question  of 
defendant's  negligence  is  not  disputed.    The 


ui  wuicij  Luey  weie  traveling);  Alabama 
G.  S.  R.  Co.  V.  Uall,  105  Ala.  599,  17  So. 
176  (person  who  was  on  train  at  time  of 
accident) ;  Chicago,  B.  &  Q.  R.  Co.  v.  Clark, 
26  Neb.  645,  42  N.  W.  703  (testimony  by 
nonexperts  who  were  riding  on  train,  and 
also  tliose  who  were  not  on  train,  as  to  ap- 
proximate rate  of  speed) ;  Scully  v.  New 
York,  L.  E.  A  W.  R.  Co.  80  Hun,  197,  30 
N.  Y.  Supp.  61,  affirmed  in  151  N.  Y.  672, 
46  N.  E.  ij51  (testimony  by  witness  who 
had  taken  notice  of  movement  of  trains 
and  judged  their  rate  of  speed) ;  Gregory 
V.  Wabash  R.  Co.  126  Iowa,  230,  101  N.  W. 
761  (testimony  by  witnesses  shown  to  have 
traveled  on  trains  and  noticed  their  rates 
of  speed  as  to  rate  of  speed) ;  Stotler  v. 
Chicago  &  A.  R.  Co.  200  Mo.  107,  98  S. 
W.  500  (pel sons  who  bad  observed  speed 
of  the  train  in  question,  and  who  had  made 
observations  through  a  series  of  years  upon 
the  speed  of  trains  by  watching  their  pas- 
sage) ;  Waldele  v.  New  York  C.  &  H.  R.  R. 
Co.  4  App.  Div.  549,  38  N.  Y.  Supp.  1009 
(testimony  of  persons  of  ordinary  ex- 
perience, who,  so  far  as  appeared,  were 
capable  of  impaiting  to  the  jury  a  fair 
idea  of  the  speed  of  the  train)  ;  Baltimore 
&  0.  R.  Co.  V.  StoUz,  18  Ohio  C.  C.  93, 
9  Ohio  C.  D.  638  (testimony  of  average 
ordinary  persons,  with  some  familiarity  as 
to  moving  trains,  and  who  saw  train  as  it 
approached)  ;  Baltimore  &  O.  R.  Co.  v.  Van 
Horn,  21  Ohio  C.  C.  337,  12  Ohio  C.  D.  lOU 
(testimony  by  witnesses  who  had  no  spe- 
cial knowledge  in  the  running  or  manage- 
ment of  railroad  trains)  ;  Salter  v.  Utica  & 
B.  River  R.  Co.  69  N.  Y.  631;  Flanagan  v. 
Now  York  C.  &  H.  R.  R.  Co.  70  App.  Div. 
605,  75  N.  Y.  Supp.  225,  affirmed  in  173 
N.  Y.  631,  66  N.  E.  1108  (testimony^  by 
persona  of  ordinary  experience). 

And  in  the  following  cases,  witnesses 
qualified  as  stated  were  allowed  to  testify 
in  the  manner  indicated:  CaTnpbell  v. 
Warner,  —  Tex.  Civ.  App.  — ,  24  S.  VV.  703 
(testimony  by  witness  who  had  traveled  on 
trains,  and  had  worked  on  railroad  about 
eleven  months,  during  which  time  trains 
passed  frequently,  who  stated  that  he  could 
judge  reasonably  well  as  to  the  rate  of 
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speed  at  which  a  train  was  going,  that 
train  was  going  at  about  40  or  50  miles  an 
hour)  ;  Johnson  v.  New  York  C.  &  H.  R. 
R.  Co.  40  Misc.  350,  82  N.  Y.  Supp.  254 
(testimony  by  railroad  men  who  had  been 
such  for  a  number  of  years  as  to  the  num- 
ber of  miles  a  train  was  traveling,  no  ob- 
jection appearing  to  have  been  raised  as  to 
their  competency) ;  Borneman  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  19  S.  D.  459,  104  N. 
W.  208  (testimony  by  witness  whose  busi- 
ness was  carpentering  and  farming,  who 
stated  that  he  had  seen  trains  run,  that  he 
had  ridden  on  them  a  great  deal,  and  knew 
something  in  regard  to  speed  of  trains 
from  having  seen  and  ridden  on  them,  that 
train  was  running  at  the  rate  of  30  miles 
an  hour)  ;  Tinkle  v.  St.  Louis  &  8.  F.  R. 
Co.  212  Mo.  445,  110  S.  W.  1086  (testi- 
mony by  witness  who  had  had  occasion 
while  riding  upon  trains  to  note  the  com- 
parative speed  of  them,  and  was  able  to 
tell  approximately  how  fast  the  train  in 
which  he  was  riding  was  going,  that  a 
train  was  going  a  certain  number  of  miles 
per  hour)  ;  Cronk  v.  Wabash  R.  Co.  123 
Iowa,  349,  98  N.  W.  884  (testimony  by 
woman  who  was  acquainted  with  speed  of 
trains,  having  had  some  experience  and 
observation  in  that  line;  and  had  ridden 
frequently,  and  timed  train  between  sta- 
tions with  her  watch  and  otherwise,  to  de- 
termine its  rate  of  speed,  and  had  been 
noticing  motion  of.  train,  and  observing 
fiom  window  rapidity  with  which  the  tele- 
graph and  switch  posts,  whiffed  by)  ;  Don- 
aldson V.  Missouri  P.  R.  Co.  128  Mo.  App. 
245,  107  S.  W.  36  (testimony  by  one  who 
had  been  about  and  was  familiar  with 
trains,  and  accustomed  to  seeing  them  run? 
ning,  as  to  the  number  of  miles  per  hour)  ; 
Lammers  v.  Great  Northern  R,  Co.  82 
Minn.  121,  81  N.  W.  728  (testimony  by  one 
accustomed  to  ride  on  train,  the  speed  of 
which  was  in  question,  that  it  was  going 
so  rapidly  that  she  became  afraid  there 
was  something  wrong.  No  question,  how- 
ever, was  made  as  to  the  admissibility  of 
such  evidence)  ;  Northrup  v.  New  York,  O. 
&  VV.  R.  Co.  37  Hun,  295  (testimony  as  to 
number  of  miles  per  hour  traiu  was  run- 
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effort  was  to  charge  the  young  lad  who 
met  his  death  with  contributory  negligence. 
These  were  the  circumstances:  The  hoy, 
Harry  Bracken,  under  the  age  of  thirteen 
years,  was  playing  with  some  companions 
at  a  point  near  the  railroad  crossing  be- 
tween Johnstown  and  Morrellville,  on  the 
Cambria  side.  The  safety  gates  at  the 
crossing  were  closed  to  give  a  clear  track 
to  a  passing  engine  or  train,  and  several 
wagons  and  cabs  were  waiting  outside  for 
the  lifting  of  the  gates.  As  soon  as  lifted, 
these  cabs  and  wagons  entered  upon  the 
crossing.  Young  Bracken  and  two  of  his 
companions  got  upon  the  rear  end  of  the 
wagon  third  from  the  gates,  with  a  view 
to  cross  over.  Ihe  railroad  tracks  at  this 
point  are  five  in  number.     Before  proceed- 


ing far  upon  the  crossing,  two  of  the  boys, 
not  because  of  any  sense  of  danger,  but 
simply  to  return  to  the  Cambria  side, 
jumped  from  the  wagon.  As  soon  as  they 
had  alighted,  they  observed  an  approaching 
passenger  train  coming  with  rapid  speed 
from  the  west,  and  then  not  more  than  15 
or  20  yards  from  the  wagon.  They  signaled 
as  best  they  could  to  Bracken,  who  was 
well  toward  the  front  of  the  wagon,  but 
in  another  instant  the  wagon,  with  Bracken 
in  it,  having  crossed  three  of  the  tracks, 
was  on  the  fatal  fourth,  where  the  collision 
occurred.  The  driver  escaped  by  jumping 
just  in  time;  the  wagon  was  utterly  de- 
molished, and  the  boy  instantly  killed  by 
the  passing  train.  Several  of  the  witnesses 
testified  that,  when  they  saw  the  boy  on 


ning  by  witness  who  had  often  ridden  up- 
on railroad's  trains,  and  had  observed  their 
speed,  and  timed  them  by  his  watch,  and 
estimated  their  speed,  although  he  stated 
he  did  not  know  as  he  could  accurately 
judge  as  to  speed  of  a'  train,  but  thought 
that  he  eould  tell  pretty  close  to  it) ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Duelm,  — 
Tex.  Civ.  App.  — ,  23  S.  W.  696  (testimony 
by  woman  who  was  on  train,  that  it  was 
running  so  fast  that  it  frightened  her,  and 
that  she  knew  the  train  was  running  very 
fast,  and  thought  so  before  the  collision, 
because  it  frightened  her) ;  Wilds  v.  Hud- 
son River  R.  Co.  29  N.  Y.  316  (testimony 
by  passenger  who  thought  his  attention 
was  directed  to  the  subject  of  speed,  and  of 
witnesses  who  were  standing  in  the  street 
when  the  train  passed,  that  the  speed  was 
unreasonably  and  unnecessarily  rapid,  and 
reached  the  speed  of  20  miles  an  hour)  ; 
Johnson  v.  Union  P.  R.  Co.  35  Utah.  285, 
100  Pae.  390  (testimony  by  nonexperts 
who  were  passengers  on  train  as  to  the 
number  of  miles  per  hour  train  was  travel- 
ing) ;  Parker  v.  Boston  &,  M.  R.  Co.  —  Vt. 
— ,  79  Atl.  865  (testimony  by  one  who  was 
on  train  at  time  of  its  derailment,  that  it 
was  running  very  fast)  ;  Missouri  P.  R. 
Co.  V.  Hildcbrand,  52  Kan.  284,  34  Pac. 
738  (testimony  by  one  who  was  accustomed 
to  see  and  hear  trains  pa^s  by,  and  to  tell 
by  the  sound  at  what  speed  they  were  go- 
ing, and  who,  upon  the  occasion  in  ques- 
tion, was  a  little  distance  from  the  track, 
but  did  not  see  the  train,  but  heard  the 
rattle  and  escape  of  steam  from  the  engine, 
as  to  the  rate  of  speed  at  which  it  was  go- 
ing, and  that  it  was  going  prettv  fast)  ; 
Thomas  v.  Chicacro  &  G.  T.  R.  Co.  86  Mich. 
400,  49  N.  W.  547  (te-timony  by  one  who 
had  observed  passage  of  trains  by  his  place 
for  several  years,  to  whom  others  had 
stated  the  speed  that  they  were  runninef. 
that  train  was  going  about  50  or  60  miles 
an  hour) ;  Union  P.  R.  Co.  v.  Ruzicka,  65 
Neb.  621,  91  N.  W.  543  (testimony  by  wit- 
nesses who  showed  familiarity  with  the  lo- 
cation where  accident  occurred,  and  obser- 
vation of  passing  train,  that  train  was 
running  at  30  or  35  miles  an  hour) ;  Shee- 
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han  V.  St.  Paul  &  D.  R.  Co.  22  C.  C.  A.  121, 
46  U.  S.  App.  498,  76  Fed.  201  (bystanders 
who  appeared  to  have  been  nonexperts  al- 
lowed to  testify  as  to  the  number  of  miles 
which  a  train  was  going,  apparently  with- 
out any  objection  being  made) ;  Guggen- 
heim V.  Lake  Shore  &  M.  S.  R.  Co.  66 
Mich.  150,  33  N.  W.  161  (testimony  by 
nonexperts  comparing  speed  of  train  at 
time  of  accident  to  that  of  same  train  on 
other  days  before  the  injurv) ;  Louisville 
&  St.  L.  Consol.  R.  Co.  v.  Gobin,  52  111. 
App.  565  (testimony  by  nonexpert  wit- 
ne-'ses  who  disclosed  their  means  and  op- 
portunity for  observing  the  number  of 
miles  per  hour  the  train  was  running)  ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones,  lOS 
Ind.  551,  9  N.  E.  476  (testimony  by  non- 
expert held  competent  as  to  whether  » 
train  was  moving  rapidlv  or  slowly)  ; 
Illinois  C.  R.  Co.  v.  France, 'l30  Ky.  20,  112 
S.  W.  929  (testimony  by  nonexperts  that 
train  was  running  as  fast  as  it  could  and 
stay  on  the  track,  and  from  50  to  00  miie^s 
an  hour) ;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Huebner,  —  Tex.  Civ.  App.  — ,  42  S. 
W.  1021  (testimony  by  a  nonexpert  that 
train  was  running  fast)  ;  Louisville  &  N. 
R.  Co.  v.  Jones,  50  Fla.  225,  39  So.  48i> 
(testimony  by  witness  who  saw  train  im- 
mediately before  accident,  that  it  was  go- 
ing pretty  fast,  about  40  miles  an  hour)  ; 
Dube  V.  Reg.  3  Can.  Exch.  147  (testi- 
mony by  number  of  witnesses  who  do 
not  api>ear  to  have  been  experts,  that 
train  was  going  fast,  and  that  it  was 
going  faster  than  usual;  no  question,, 
however,  seems  to  have  been  raised  as 
to  the  compctencv  of  such  witnesses  to  tes- 
tify) ;  Keiser  v. 'Lehigh  Vallev  R.  Co.  212 
Pa.  409,  108  Am.  St.  Rep.  872,  61  Atl. 
903  (testimony  by  one  who  does  not  ap- 
pear to  have  been  an  expert,  that  train 
was  run  very  fast,  but  not  stating  how 
fast,  nor  fixing  any  standard  by  which  the 
speed  of  the  train  could  be  ascertained ;  the 
only  objection  raised  appearinor  to  be  to  the 
weight  to  be  given  such  testimony) ;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Weach,  — 
Tex.  Civ.  App.  — ,  21  S.  W.  62  (testimony 
by  one  who  does  not  appear  to  have  beeo 
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the  wagon,  he  was  not  looking  in  the  direc- 
tion from  which  the  train  approached. 
None,  however,  say  that  they  had  him  under 
their  eyes  for  more  than  an  instant,  and 
that  immediately  before  the  accident  oc- 
curred. A  single  witness  testified  that  had 
the  hoy  looked  to  the  west  when  the  wagon 
was  on  track  No.  3,  while  he  might  not 
have  been  able  to  see  the  engine  or  cars  of 
the  approaching  train,  because  of  standing 
cars  on  a  nearer  track,  he  could  have  seen 
the,  smoke  and  steam  from  the  train  ap- 
proaching. The  inference  defendant  sought 
to  derive  from  the  testimony  was  that  the 
boy  was  either  negligent  in  failing  to  ob- 
serve the  train  approaching  in  time  to 
escape  the  danger,  or,  if  he  did  observe  it, 
was  reckless  in  attempting  to  cross  track 


No.  2  after  the  danger  beeame  apparent. 
That  failure  attended  the  effort  to  persuade 
the  jury  that  the  boy's  negligence  contribut- 
ed to  the^  accident  cannot  be  surprising  to 
one  who  reads  carefully  the  evidence.  We 
are  here,  however,  ccmcemed  only  to  in- 
quire whether  the  defendant,  because  of 
misdirection  by  the  trial  judge  as  to  the 
law  governing  the  case,  was  denied  a  fair 
opportunity  to  make  good  its  contention 
in  this  regard  before  the  jury.  The  com- 
plaint is  with  respect  to  the  answer  given 
the  first  of  the  points  submitted  by  the 
defendant.  The  point  asked  the  court  to 
say:  "Where  there  are  five  tracks  on  the 
main  line  of  a  trunk  railroad,  it  is  the  duty 
t>f  one  crossing  to  look  and  listen  in  both 
directions  even  after  he  has  passed  tliree 


an  expert,  as  to  the  number  of  miles  train 
was  going;  the  objection  considered,  how- 
ever, being  as  to  whether  his  answer  was 
responsive  to  the  question) ;  And  in  Moore 
V.  Central  R.  Co.  24  N.  J.  L.  268,  there 
was  testimony  that  a  train  was  going  fast, 
unusually  fast,  by  some  witnesses  who 
judged  from  seeing  the  train  as  it  passed, 
and  by  others,  who  judged  from  hearing  it 
only;  the  objection  raised  in  the  case, 
however,  seems  to  be  as  to  the  weight  which 
should  be  given  to  such  testimony. 

And  witnesses  living  near  the  railroad 
track,  and  having  an  opportunity  to  ob- 
serve the  speed  of  trains,  have  been  held  com- 
Setent.  Nutter  v.  Boston  &  M.  R.  Co.  60 
f.  H.  483;  Louisville,  N.  A.  k  C.  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  N.  E.  58; 
Louisville  &,  N.  R.  Co.  v.  Stewart,  131  Kv. 
665,  115  S.  W.  776;  Pence  v.  Chicago,  ft. 
I.  &  P.  R.  Co.  79  Iowa,  389,  44  N.  W.  686 
(testimony  by  witness  who  was  resident  of 
locality  in  question,  and  familiar  with  the 
running  of  trains) ;  Nichols  v.  Chicago, 
B.  &  Q.  R.  Co.  44  Colo.  501,  98  Pac.  808 
(wife  of  one  injured  by  train,  who  was 
with  him  at  the  time,  who  stated  that  she 
had  lived  in  vicinity  of  the  place  where 
the  accident  occurred  for  several  years, 
and  had  observed  the  rate  of  speed  at 
which  trains  and  engines  passed  the  point, 
held  competent  to  testify  to  speed  of  train)  ; 
Garran  v.  Michigan  C.  R.  Co.  144  Mich. 
26,  107  N.  W.  284  (testimony  by  witness 
living  near  a  railroad  track,  who  could 
tell  when  trains  were  going  at  a  high  rate 
of  speed  and  when  they  are  going  at  a  low 
rate,  and  who  had  observed  trains  to  see 
about  how  fast  they  ran) ;  Line  v.  Grand 
Rapids  &  L  R.  Co.  143  Mich.  163,  100  N. 
W.  719  (testimony  by  witness  who  had 
lived  side  of  a  railroad  for  four  years  had 
observed  the  speed  of  trains,  had  ridden 
upon  the  cars  and  timed  them  between  sta- 
tions, and  had  just  returned  from  a  rail- 
road  journey    to   another    state). 

It  has  been  held  that  a  witness  may  tes- 
tify that  a  train  was  running  fast  or  slow, 
although  he  could  not  state  the  speed  in 
miles  per  hour,  this  fact  only  afTecting  the 
weight  to  be  given  to  such  testimony  by 
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the  jury.  Indianapolis  &  St.  L.  R.  Co.  v. 
Stables,  62  111.  313;  Illinois  C.  R.  Co.  v. 
Ashline,  171  111.  313,  49  N.  E.  521;  Over- 
toom  V.  Chicago  A  E.  L  R.  Co.  181  IlL  323, 
54  N.  E.  898. 

In  Texas  A  P.  RT  Co.  v.  Rosedale  Street 
R.  Co.  4  Tex.  App.  Civ.  Cas.  (Willson) 
266,  15  S.  W.  120,  it  was  held  that  a  loco- 
motive engineer,  a  fireman,  a  switchman, 
and  the  foreman  of  yard  engines,  were 
prima  facie  experts,  and  competent  to  give 
their  opinion  as  to  the  speed  of  engines  an<l 
trains. 

And  in  Lockhart  v.  Lichtenthaler,  46  Pa. 
151,  it  was  held  that  experts  were  com- 
petent to  testify  to  the  rate  of  speed  at 
which  a  train  was  running,  and  that  such 
a  speed,  in  connection  with  the  condition 
of  the  track,  was  dangerous. 

In  Ward  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  85  Wis.  601,  55  N.  W.  771,  it  was  held 
that  a  witness  twenty  years  of  age,  who 
had  lived  near  a  railroad  for  many  years, 
and  had  seen  many  trains  pass,  was  com- 
petent to  state  his  opinion  as  to  the  num- 
ber of  miles  per  hour  which  a  train  was 
traveling,  although  he  did  not  know  how 
many  feet  or  rods  there  were  in  a  mile. 
The  court  said:  "It  does  not  follow  that 
a  witness  may  not  be  able  to  form  a  rea- 
sonably intelligent  opinion  of  the  distance 
or  space  of  a  mile  if  he  cannot  readily 
know  or  tell  how  many  feet  or  rods  there 
are  in  a  mile.  He  may  be  able  to  form  an 
opinion  of  what  is  a  foot  in  length,  height 
or  depth,  or  of  what  is  a  rod  or  a  mile.  A 
knowledge  of  these  main  spaces  is  acquired 
by  observation  and  practical  test,  while 
their  minute  subdivisions  depend  much  up- 
on the  tables  to  be  learned  and  remembered. 
The  weight  to  be  given  to  the  opinion  of 
any  witness  will  depend  upon  his  general 
intelligence,  learning,  and  experience;  but 
the  opinion  of  one  who  ranks  below  the 
common  standard  is  not  to  be  stricken  out 
as    incompetent." 

And  in  Louisville,  C.  &  L.  R.  Co.  v.  Ram- 
sey, 3  Ky.  L.  Rep.  385,  it  was  held  that  it 
was  not  necessary  for  a  witness  to  under- 
stand engineering  or  the  management  of 
railroad  trains  in  order  to  render  him  com- 
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of  the  tracks."  The  answer  to  this  ques- 
tion was  as  follows:  "This  proposition  is 
for  the  jury,  and  the  request  is  denied. 
We  may  add  that  we  know  of  no  court 
that  haa  ever  held  as  a  proposition  of  law 
that  one  must  stop,  look,  and  listen  be- 
tween several  tracks  of  the  railroad.  Neg- 
ligence has  been  defined  to  be  a  lack  of 
caution  according  to  the  circumstances; 
and  the  jury  must  determine  whether  or 
not,  after  one  has  crossed  a  number  of 
tracks  of  a  railroad,  it  would  be  safer 
for  him  to  stop,  or  safer  to  go  on."  Clear- 
ly, this  answer  went  wide  of  the  mark, 
l>ecause  of  a  misapprehension  of  what  was 
included  in  the  point  submitted.  The  at- 
tention of  the  trial  judge  should  have  been 
called  to  the  mistake.    The  point  did  not 

petent  to  testify  as  to  the  speed  of  a  train, 
or  to  make  him  capable  of  knowing  when 
it  is  running  faster  than  the  usual  rate 
or  safety  required. 

And  in  Van  Horn  v.  Burlington,  C.  R. 
A  N.  R.  Co.  69  Iowa,  33,  12  N.  W.  762, 
persons  were  allowed  to  testify  that  they 
judged  from  the  sound  of  the  train  at  the 
time  in  question  that  it  was  running  very 
rapidly,  and  more  than  6  miles  an  hour. 
The  only  objection,  however,  which  seems 
to  have  been  raised  in  this  case,  was  that 
the  knowledge  had  been  acquired  by  sound 
rather  than  otherwise. 

So,  ill  Hunter  v.  Cooperstown  k  S.  Val- 
ley R.  Co.  112  N.  Y.  371,  2  L.R.A.  832,  8 
Am.  St.  Rep.  752,  19  N.  E.  820,  the  ques- 
tion of  the  competency  of  nonexpert  wit- 
nesses to  testify  as  to  the  speed  of  trains 
was  not  in  issue,  but  Judge  Danforth,  in 
his  dissenting  opinion,  said  that  observers 
were  competent  witnesses  to  testify  to  the 
speed  of  trains,  but  that  few  were  able  to 
say  with  even  tolerable  accuracy  the  rate 
of  speed  at  which  a  train  at  any  given  mo- 
ment was  moving. 

And  in  Atlanta,  K.  A  N.  R.  Co.  v.  Strick- 
land, 116  Ga.  439,  42  S.  £.  864,  in  the  sylla- 
bus by  the  court,  it  is  said  that  the  ques- 
tion as  to  the  passage  of  time  and  the  speed 
of  trains  usually  involves  opinion,  and  that 
therefore  testimony  to  the  effect  that  a  pe- 
riod was  but  a  short  time,  or  that,  in  the 
opinion  of  the  witness,  the  train  was  run* 
ning  at  a  rate  of  4  or  6  miles  per  hour,  was 
competent.  The  exact  state  of  facts  in  that 
case,  however,  does  not  appear. 

And  in  Colorado  Midland  R.  Co.  v.  Rob- 
bins,  30  Colo.  449,  71  Pac.  371,  testimony 
by  one  who  had  be^n  a  fireman  on  a  loco- 
motive, that  the  train  was  running  a  cer- 
tain number  of  miles  per  hour,  and  testi- 
mony by  other  witnesses  that  the  train  was 
running  very  fast,  was  admitted,  and  al- 
though the  defendant's  witnesses  were  more 
familiar  with  the  movement  of  trains  than 
the  witnesses  who  were  so  allowed  to  tes- 
tify, it  was  held  that  the  jury  should  not 
have  ignored  the  testimony  of  these  wit- 
nesses. 

So,  in  Dunican  v.  Union  R.  Co.  56  App. 
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ask  instructions  to  the  effect  that  it  was 
the  duty  of  one  who  had  crossed  three 
tracks  to  stop^  look,  and  listen  before  enter- 
ing on  the  fourth  {rack.  Had  it  embraced 
any  such  proposition,  the  refusal  of  the 
point  would  have  been  entirely  correct. 
Ayers  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
201  Pa.  124,  50  Atl.  958.  The  standard 
of  duty  asserted  by  the  point  was  a  legal 
obligation  to  look  and  listen  before  ad- 
vancing upon  the  fourth  track.  In  other 
words,  what  the  point  asserted  was  that 
it  is  the  duty  of  one  attempting  to  cross 
several  tracks  not  to  cease  his  watchful- 
ness upon  crossing  the  first  or  the  second 
in  safety,  but  to  continue  to  exercise  his 
senses  and  be  observant  of  obvious  con- 
ditions until  the  crossing  has  been  accom- 

Div.  181,  q7  N.  Y.  Supp.  649,  affirmed  in 
171  N.  Y.  692,  64  N.  E.  1120,  it  was  held 
that  the  fact  that  the  witness  testified  that 
he  could  not  tell  just  how  fast  the  tram 
was  goin^  did  not  disqualify  him  later 
from  testifying  what  speed,  in  his  judg- 
ment it  was  moving. 

And  it  has  been  held  that  a  nonexpert 
was  competent  to  testify  as  to  the  distance 
a  train  upon  which  he  was  a  passenger  had 
gone  from  the  station  when  it  stopped,  al- 
though, on  account  of  darkness,  he  was  un- 
able to  observe  external  objects.  St.  Louis 
&  S.  F.  R.  Co.  V.  Brown,  62  Ark.  254,  35 
S.  W.  226. 

In  Grand  Rapids  &  I.  R.  Co.  v.  Huntley, 
38  Mich.  537,  31  Am.  Rep.  321,  in  holding 
'that  the  question  of  the  speed  of  trains  was 
not  properly  a  scientific  inquiry,  and  not 
beyond  the  competency  of  ordinary  witness- 
es who  had  the  means  and  habits  of  obser- 
vation, the  court  said :  "In  this  case  it  may 
be  doubted  whether  the  witnesses  were  all 
near  enough  to  observe,  and  some  of  them 
gave  no  such  data  as  to  indicate  what  the 
speed  was,  except  as  to  its  comparison  with 
ordinary  rates.  It  would  be  going  too  far 
to  hold  that  any  increase  over  ordinary 
speed  was  evidence  of  danger  or  of  negli- 
gence. The  testimony  should  at  least  show 
approximately  what  the  real  rate  was,  and 
that  it  was  faster  than  safety  warranted, 
before  the  case  should  be  allowed  to  go  to 
the  jury  on  such  a  point.  The  well-known 
liaCbility  of  all  common  observers  to  be  de- 
ceived as  to  the  rate  of  speed  of  heavy 
trains  renders  it  necessary  to  guard  as  far 
as  possible  against  vague  testimony,  which 
cannot  be  directly  met  or  corroborated  by 
the  proof  o^  persons  having  actual  knowl- 
edge on  the  subject.  Testimony  of  actual 
speed  is  tangible,  whatever  may  be  the  value 
of  the  opinions  of  particular  observers; 
but  opinions  on  relative  speed,  without 
some  standard  of  rapidity,  are  of  no  value 
by  themselves.  In  regard  to  opinions  of 
persons  riding  in  the  cars,  and  not  observ- 
ing from  the  outside,  we  are  not  prepared 
to  say  they  may  not  be  received,  but  we 
think  they  should  be  excluded  unless  the 
witnesses   first   show   such    extended   expe- 
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plished.  So  explained,  the  point  should 
have  been  affirmed.  But  we  cannot  see  that 
defendant  was  in  anywise  prejudiced  by  its 
rejection  or  the  answer  given,  in  view  of 
the  fact  that  two  other  points  were  sub- 
mitted by  the  defendant,  each  defining  vir- 
tually tlie  same  standard  of  duty  as  was 
asserted  in  the  first,  both  of  which  were 
unqualifiedly  affirmed.  These  points  were, 
second,  "that  if  the  driver  and  the  de- 
cedent were  guilty  of  contributory  negli- 
gence in  not  looking  and  listening  after 
entering  on  the  crossing,  the  plaintiff  can- 
not recover."  Fourth,  "that  if  the  jury 
believe  the  decedent  was  a  bright,  intel- 
ligent boy,  and  of  sufficient  mental  capacity 
and  knowledge  to  comprehend  danger,  and 
did  not  use  ordinary  precaution  by  look- 
ing for  the  approaching  train,  the  plain- 
tiff cannot  recover."  There  was  notliing 
in  the  answer  to  the  first  point  which  con- 
flicted in  the  slightest  with  the  law  as 
declared  in  the  answers  to  the  second  and 


fourth.  Had  the  first  point  contained  what 
the  trial  judge  supposed,  its  rejection  would 
have  been  entirely  correct.  All  the  defend- 
ant lost  through  the  mistake  was  a  quali- 
fied affirmance  of  the  first  point,  which 
loss  waa  fully  made  up  by  the  repeated 
and  unqualified  affirmance  of  the  doctrine 
therein  asserted  in  the  answers  to  the  suc- 
ceeding points.  This  must  have  left  de- 
fendant without  prejudice;  and  because  we 
think  this  so  evident,  conceding  the  mis- 
take, the  case  does  not  call  for  a  reversal 
on  this  assignment. 

The  third  and  fourth  assignments  relate 
to  the  admission  of  the  testimony  of  several 
witnesses  as  to  the  rate  of  speed  main- 
tained by  the  train  at  the  crossing.  These 
require  but  a  word  by  way  of  review.  Not 
being  trainmen,  and  being  without  any 
experience  which  would  enable  them  to  form 
any  intelligent  judgment  as  to  the  rate 
of  speed  per  hour  at  which  the  train  wa» 
moving,  but  being  familiar  with  the  par- 


rience  and  observation  as  to  qualify  them 
for  forming  such  opinions  as  would  be  re- 
liable. It  is  not  presumable  that  ordinary 
railway  travelers  usually  form  such  hab- 
its." 

In  Parsons  v.  Syracuse,  B.  A  N.  Y.  R.  Co. 
133  App.  Div.  461,  117  N.  Y.  Supp.  1058, 
it  was  held  error  to  permit  a  man  and  his 
wife  who  lived  a  little  over  a  half  mile  from 
the  crossing  in  question,  in  a  house  about 
7  or  8  rods  from  the  railroad  track,  and 
who  did  not  see  the  engine  in  question,  but 
heard  it,  to  testify  that  it  was  running  fast, 
about  a  mile  a  minute,  there  being  no  proof 
that  either  of  them  had  ever  made  any  test 
of  any  kind,  either  on  or  off  of  trains  or  oth- 
er moving  vehicles,  or  with  the  aid  of  time 
pieces  or  objects  to  mark  distances  in  judg- 
ing their  speed,  nor  that  either  of  them  had 
ever  seen  or  tested  the  speed  of  a  train  run- 
ning a  mile  a  minute.  The  court,  however, 
said  that  they  were  undoubtedly  qualified 
to  say  whether  the  engine  was  going  fast  or 
slow  when  it  passed  tneir  house. 

And  it  was  held  in  Grand  Rapids  &  I.  R. 
Co.  V.  Huntley,  supra,  that  the  speed  of 
trains  was  not  a  matter  for  scientific  testi- 
mony, but  that,  before  the  opinions  of  per- 
sons riding  in  the  cars,  and  not  observing 
from  the  outside,  were  received,  it  should 
be  show  that  such  witnesses  had  such  ex- 
tended experience  and  observation  as  to 
qualify  them  for  forming  such  opinions  as 
would  be  reliable,  it  not  being  presumable 
that  ordinary  railway  travelers  usually 
form  such  habits. 

In  Guyer  v.  Missouri  P.  R.  Co.  174  Mo. 
344,  73  S.  W.  684,  the  court  held  that  when 
a  witness  who  was  a  casual  onlooker  comes 
to  guess,  during  the  excitement  of  a  shock- 
ing catastrophe,  at  the  rate  of  speed  an 
engine  was  going,  and  that  is  made  the 
basis  of  a  calculation  to  show  what  could 
have  been  accomplished  in  two  seconds  by 
the  energetic  use  of  all  appliances,  the  cal- 
culation was  not  reliable. 
34  L.R.A.(N.S.) 


And  in  Northern  P.  R.  Co.  v.  Hayes,  30 
C.  C.  A.  676,  69  U.  S.  App.  711,  87  Fed. 
129,  it  was  held  to  be  error  to  allow  the 
plaintiff  to  state  the  number  of  miles  that 
the  train  which  struck  him  was  going, 
where  he  did  not  see  the  train  at  all,  was 
walking  in  the  same  direction  in  which  it 
was  traveling,  and  was  struck  in  the  back, 
and  formed  his  opinion  only  from  the  force 
of  the  blow  and  the  distance  he  was  thrown. 

In  Knox  v.  Philadelphia  k  R.  R.  Co.  202 
Pa.  604,  62  Atl.  90,  it  was  held  that  the 
testimony  of  a  passenger  on  a  railway 
train,  who  did  not  show  anything  which 
would  qualify  him  to  judge  of  the  rate  of 
speed,  that  the  train  was  running  a  certain 
number  of  miles  per  hour,  when  opposed  to 
the  schedule  of  the  train  in  question  and 
the  positive  evidence  of  the  engineer  in  con- 
tradiction of  such  witness's  testimony, 
ought  not  to  have  any  weight  with  the  court 
or  jury. 

In  Lederman  v,  Pennsylvania  R.  Co.  165 
Pa.  118,  44  Am.  St.  Rep.  644,  30  Atl.  725, 
it  was  held  proper  to  exclude  the  testi- 
mony of  a  witness  who  stated  that  he  was 
500  feet  away  from  a  certain  street,  and 
did  not  see  a  train  after  it  had  crossed  that 
street,  as  to  its  speed  after  the  brakes  were 
thrown  off  and  it  was  nearing  the  scene  of 
the  accident,  some  distance  fu2lher  on  the 
road. 

And  in  Cook  v.  Stimson  Mill  Co.  41  Wash. 
314,  83  Pac.  419,  it  was  held  that  a  brake- 
man  and  a  fireman  who  had  been  such  for 
about  two  years  werp  not  competent  to  tes- 
tify as  experts  as  to  the  speed  at  which  a 
logging  train  was  running,  where  they  had 
not  seen  the  train  in  motion,  but  judged 
merely  from  the  appearance  of  the  wreck, 
such  persons  not  having  been  shown  to 
have  had  an  opportunity  to  observe  similar 
wrecks  under  like  circumstances,  and  the 
conditions  of  the  wreck  in  4[ue8ti«n  being 
abnormaL 
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iieular  «rofl8ing»  and  frequently  having  seen 
trains  pass  at  this  point,  they  were  permit- 
ted to  state  that,  so  far  ss  they  could 
judge,  the  train  was  running  at  a  rate  which 
was  usually  maintained  at  the  crossing 
when  tlie  gates  were  closed.  We  see  no 
•error  in  this.  The  testimony  bore  upon 
both  disputed  points, — the  negligence  of 
the  defendant  and  the  contributory  negli- 
gence of  the  boy, — and  the  question  was 
one  of  fact,  in  regard  to  which  expert 
knowledge  was  not  required  in  order  to 
-qualify  one  to  speak  with  sufficient  ac- 
curacy for  the  legitimate  purposes  of  the 
•case.  It  could  be  determined  as  well  from 
•common    observation   and   experience. 

The  action  was  originally  brought  in  the 
name  of  Hudson  C.  Bracken,  the  father  of 
the  boy  wlto  was  killed,  and  a  trial  was 
liad  on  the  case  as  it  thus  stood  on  the 
record,  resulting  in  a  verdict  for  the  plain- 
tiff.    While  a  motion  for  a  new  trial  was 


pending,  and  at  the  instance,  of  the  plain- 
tiff, a  rule  issued  to  show  cause  whj  the 
name  of  Alice  Bracken,  the  mother  of  the 
decedent,  and  wife  of  Hudson  C.  Bracken, 
should  not  be  added  as  party  plaintiff. 
The  motion  for  a  new  trial  having  been 
refused,  an  appeal  was  taken  te  the  supe- 
rior  court,  which  resulted  in  a  reversal  for 
errors  which  are  not  repeated  here,  and 
therefore  do  not  concern  us.  When  the 
case  was  called  for  trial  a  second  time, 
March  2,  1908,  no  answer  had  been  filed 
to  the  rule  for  amendment,  and  the  motion 
remained  undisposed  of.  Before  the  jury 
was  sworn,  the  attention  of  the  court  hav- 
ing been  called  to  the  undisposed-of  motion, 
the  rule  was  made  absolute,  and  it  was 
ordered  "that  the  name  of  Alice  Bracken 
be  added  to  the  pleadings  as  one  of  the 
parties  plaintiff."  The  jury  was  then 
sworn  as  to  both  plaintiffs.  The  action 
of  the  court  in  allowing  the  amendment 
is    made    the    subject   of    another    assign- 


Hand   cars. 

The  ffeneral  rule  admitting  the  testimony 
of  nonexperts  as  to  the  speed  of  vehicles  is 
also  applied  to  cases  involving  the  speed  of 
hand  cars. 

In  Kansas  City,  M.  &  B.  R.  Co.  v.  Crock- 
er, 95  Ala.  412,  11  So.  262,  holding  a  non- 
expert competent  to  testify  as  to  the  speed 
•of  a  hand  car,  the  court  said:     "It  is  often 
impossible    for   the   appearance   which    was 
presented   by   a  moving  object   to  be   con- 
veyed to  the  minds  of  the  jury  so  clearly 
"that   they   could   form   a   satisfactory   con- 
clusion as  to  its  velocity  without  the  aid 
cf   the   opinions   of   eyewitnesses.     Conclu- 
sions upon  such  a  question  as  the  speed  of 
A  moving  vehicle  are  necessarily,  in  mo?t 
instancf'*!,  based  upon  the  opinions  of  per- 
sons  who   observed   it.     Because  no   better 
•evidence  can  ordinarily  be  obtained,  or  the 
facts  cannot  otherwise  be  presented  to  the 
jury,  the  law  admits  the  opinion  of  ordi- 
nary witnesses,   derived   from   observation, 
as  evidence  on  the  question  of  the  speed  at 
which  an  object  was  moving  at  a  certain 
time.    Such  opinions  may  often  be  no  more 
•definite   than   that   the   object   in   question 
was    moving  at  a  gi*eater  or  less  rate  of  speed 
than  other  familiar  objects  which  the  wit- 
ness   has    been    accustomed    to    observe    in 
motion.    That  the  witness  is  unable  to  state 
that  the  object  in  question  was  moving  at 
the  rate  of  a  certain  number  of  miles  in  an 
hour  would  not  necessarily  render  his  opin- 
ion unless  as  an  aid  to  the  jury.    Assistance 
in  coming  to  a  conclusion  on  such  a  ques- 
tion may  be  derived  from  a  statement  that 
the  object  was  going  slowly,  or  at  a  snail's 
pace,  or  no  faster  than   a  man  walks,  or 
faster  than   a  man  could  run.     Tlie  opin- 
ions are  admitted  to  enable  the  jury  to  real* 
ize,  as  far  as  possible,  the  impression  as  to 
<peed  made  by  the  moving  object  upon  the 
mind  of  one  who  saw  it.    It  would  be  more 
satisfactory    if   the    admissibility    of    such 
34  L.R.A.(N.S.| 


opinions  could  be  made  to  depend  upon  their 
conformity  to  some  definite  standard  of 
clearness  or  accuracy  in  their  formation 
and  expression.  It  is  not  practicable,  how- 
ever, to  fix  any  such  standard.  The  vague- 
'  ness  of  the  opinion  would  only  go  to  the 
weight  of  the  testimony,  and  not  to  its 
admissibility." 

In  Evansville  &  T.  H.  R.  Co.  v.  Crist, 
116  Ind.  446,  2  L.U.A.  450,  9  Am.  St.  Rep. 
865,  10  N.  E.  310,  one  who  had  managed 
hand  cars  or  assisted  in  managing  them  was 
held  competent  to  express  an  opinion  as 
to  the  rate  of  speed  of  a  hand  car  moving 
on  a  specified  occasion,  the  court  saying 
that  the  reason  for  the  admissibility  was 
that  velocity  or  speed  is  a  subject  which 
cannot  be  placed  before  a  jury  by  a  state- 
ment of  the  observed  facts 

And  in  Kansas  City,  M.  &  B.  R.  Co.  v. 
Crocker,  supra,  the  testimony  by  a  member 
of  a  section  gang  who  was  injured  was  ad- 
mitted. 

And  in  Haworth  v.  Kansas  City  Southern 
R.  Co.  94  Mo.  App.  216,  68  S.  W.  Ill,  one 
who  bad  worked  on  a  hand  car  for  more 
than  four  months,  and  was  injured  thereon, 
was  held  sufUciently  expert  to  give  testi- 
mony as  to  the  speed  of  a  hand  car  at  the 
time  he  was  injured. 

But  in  Mott  V.  Detroit,  G.  H.  &  M.  R.  Co. 
120  Mich.  127,  79  N.  W.  3,  a  witness  who 
testified  that  he  had  observed  bodies  move 
and  in  motion  a  good  many  times,  and  had 
seen  horses  trot  and  run,  was  held  incom- 
petent to  testify  that  a  hand  car  was  going 
a  given  number  of  miles  per  hour,  since  he 
was  not  shown  to  have  had  sufficient  ex- 
perience to  give  his  opinion. 

For  a  note  on  evidence  as  to  speed  of  au- 
tomobiles, s^e  Dugan  v.  Arthurs,  ante,  778, 
and  for  a  note  on  Evidence  as  to  speed  of 
street  cars,  see  Tecklenburg  v.  Everett  R. 
Light  &  Water  Co.  ante,  784. 

J.  T.  W. 
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inent.  It  is  only  necessary  to  refer  to  the 
case  of- Weaver  v.  Iselin,  161  Pa.  386,  29 
All.  49,  as  ample  and  conclusive  authority 
for  the  action  of  the  court.  In  that  case 
the  suit  was  brought  by  the  father  alone, 
and  the  amendment  adding  the  name  of 
the  wife  as  party  plaintiff  was  allowed  upon 
the  argument  of  the  appeal  in  this  court 
from  the  judgment  of  the  lower  court.  The 
matter  is  thus  disposed  of  in  the  opinion 
filed  in  the  case:  "We  have  no  doubt  as 
to  the  right  of  the  plaintiffs  to  amend, 
in  the  manner  proposed,  even  at  this  stage 
of  the  case.  It  appearing  that  the  name  of 
Susanna  Weaver,  wife  of  plaintiff  George 
Weaver,  was  omitted  from  the  record  by 
mistake,  and  counsel  having  moved  to 
amend  by  adding  her  name  as  one  of  the 
plaintiffs,  it  is  ordered  that  the  record  be 
amended  accordingly."  The  amendment  in 
that  case  was  open-  to  every  objection  that 
is  urged  here. 

Before  the  amendment  was  allowed  here, 
changing  the  parties,  the  case  had  appeared 
on  the  trial  list  as  that  of  Hudson  C. 
Bracken,  to  the  Use  of  W.  D.  Lloyd  v. 
Pennsylvania  Railroad  Company.  It  seems 
that,  after  the  result  was  reached  on  the 
first  trial,  Hudson  C.  Bracken  assigned  the 
judgment  obtained  to  Lloyd.  The  amend- 
ment omitted  the  name  of  this  use-plain- 
tiff, and  the  case  stood  in  the  name  of  the 
legal  plaintiffs  alone.  Because  of  this  omis- 
sion, defendant  claimed  surprise,  and  de- 
manded a  continuance,  which  was  refused. 
This  refusal  to  continue  is  made  the  sub- 
ject of  the  remaining  assignment.  The  fact 
that  the  case  appeared  on  the  trial  list  to 
the  use  of  another  than  the  legal  plaintiff 
was  of  no  consequence  whatever;  nor  was 
it  at  all  material  that,  in  the  appeal  to 
the  superior  court,  the  use-plain  tiff's  name 
appeared.  The  cause  of  action  was  in  the 
legal  plaintiffs  alone,  and  the  party  marked 
as  use-plaintiffs,  if  he  had  any  rights  what- 
ever in  the  action,  could  recover  them"  only 
as  the  cause  of  action  in  the  legal  plaintiffs 
was  established  on  the  trial.  It  was  not 
the  right  of  recovery  in  any  use-plaintiff 
that  defendant  was  called  upon  to  meet, 
but  the  right  of  the  legal  plaintiffs.  The 
amendment  omitting  the  use-party's  name 
was  not  merely  formal,  but  wholly  unneces- 
sary. .  If  the  defendant  thought  to  defeat 
the  action  solely  because  the  use-plaintiff 
had  no  right  to  recover,  and  neglected  to 
prepare  its  defense  against  the  legal  plain- 
tiffs, who  alone  had  the  right  of  action. 
it  was  the  kind  of  mistake  which  ought 
never  to  be  allowed  to  delay  the  trial  of 
a  case. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed* 

;i4  LJi.A.{1^.6.) 
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FRED  SCHMIDT. 

(206  Mass.  405,  92  N.  E.  496.) 

Landlord  —  unsafe  premises  —  liabili* 
ty. 

1.  A  landlord  is  not  liable  for  ini'ury  to 
his  tenant  through  a  decayed  condition  off 
the  piazza  floor,  if  he  made  no  warranty 
as  to  the  condition  of  the  premises,  and 
did  not  know  of  their  unsafe  condition  and 
conceal  the  defect  from  the  tenant. 

Same  —  ivarranty  —  sufficiency  of  state- 
ment. 

2.  A  statement  by  a  property  owner  to  a 
prospective  tenant  that  he  has  fixed  the 
house  all  right,  that  it  is  fit  for  anybody 
to  live  in,  does  not  constitute  an  express 
warranty  that  there  are  no  latent  defecta 
which  may  causa  injury  to  the  tenant. 

(September  7,  1910.) 

Xote. '^  Liability  of  landlord  for  injury 
to  tenants  from  defects  in  pretniaes, 

I.  Scope,    798. 

II.  Liability     for     injury    from     latent 
defect. 

a.  In   general,  790. 

b.  Doctrine   of    Hines   ▼.   Willcox, 
799. 

c.  Imputing  to  landlord  knowledge 

of  defect,     802. 

d.  Duty    of    landlord    to    disclose 

known  defect,  803. 

III.  Liability  for  injury  from  obvious  de- 

fect,  804. 

IV.  Liability  for  injury  from  subsequent 

defect,     804. 
V.  Liability  under  express  agreement  ti> 

repair,  804 
VI.  Liability    under    representations    or 
warranty  of  condition,  805. 
VII.  Liability    under    subsequent   promise 
to  repair. 

a.  In  general,     805. 

b.  Abandonment  before  completing* 

repairs,    800. 
VIII.  Where    defect    is    caused    by    subse- 
quent act  of  landlord. 

a.  In  general,  806. 

b.  Negligence    in    making    repairs,, 

806. 
IX.  Where    landlord    retains    control    of 
property, 
a.  In  general,   807. 
b.  Necessity  of  notice  of  defect,  808. 
X.  Statutory   provisions,  808. 
XI.  Contributory    negligence    ef    tenant,. 
808. 

f .  Scope, 

The  earlier  cases  on  this  snh'eet  can  be 
found  in  a  note  in  34  L.RJI.  824,  to  which 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampden  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  for 
plaintiff.    Sustained. 

The  facts  are  stated  in  the  opinion. 
•  Mr.  Frederic  A.  Ballon,  for  defendant : 

If  the  alleged  defect  was  not  concealed, 
or  if  the  defendant  did  not  know  that  the 
piazza  floor  was  unsafe  at  the  time  of  the 
hiring,  he  is  not  liable. 

Booth  V.  Merriam,  155  Mass.  521,  30  N. 
E.  85;  O'Malley  v.  Twenty-Five  Associates, 
178  Mass.  555,  60  N.  E.  387;  Bowe  v.  Bunk- 
ing, 135  Mass.  380,  46  Am.  Rep.  471. 

The  representations  made  by  the  defend- 


ant were  not  fraudulent,  and  therefore  he 
is  not  liable. 

Clogston  V.  Martin,  182  Mass.  469,  65  N. 
E.  839. 

•There  was  no  implied  warranty  that  the 
house  or  piazza  Hoor  was  at  the  time  of 
hiring  safe  and  fit  for  occupancy. 

Tuttle  V.  George  H.  Gilbert  Mfg.  Co.  145 
Mass.  169,  13  N.  K.  465;  Bowe  v.  Hunking, 
135  Mass.  380,  46  Am.  Rep.  471;  Booth  v. 
Merriara,  155  Mass.  521,  30  N.  E.  85. 

There  was  no  warranty. 

Parker  v.  Moulton,  114  Mass.  99,  19  Am. 
Rep.  315;  Morley  v.  Consolidated  Mfg.  Co. 
196  Mass.  257,  81  N.  E.  993;  Deraing  v. 
Darling,148  Mass.  504;  Tuttle  v.  George  H. 
Gilbert  Mfg.  Co.  145  Mass.  169,  13  N.  K. 
465;  Poland  v.  Brownell,  131  Mass.  138,  41 


this  note  is  supplemental.  Upon  the  gen- 
eral question  of  implied  covenants  of  fit- 
ness of  the  premises  for  purpose  intended, 
see  note  in  33  L.R.A.  440.  As  to  the  duty 
and  liability  of  a  landlord  as  to  premises 
upon  which  has  existed  a  contagious  dis- 
ease, see  note  in  6  L.R.A.  (N.S.)  977.  As  to 
the  landlord's  liability  for  injury  to  ten- 
ants by  the  escape  of  water,  see  note  in  15 
L.R.A.(N.S.)  545.  As  to  the  liability  of  n 
landlord  for  injury  to  tenant's  property 
from  breach  of  covenant  to  repair,  see  note 
in  16  L.R.A.(N.S.)  738. 

II,  Liahility  for  injury  from  latent  de- 

fect, 

a.  In  general. 

In  the  absence  of  warranty,  deceit,,  or 
fraud  on  the  part  of  a  landlord,  the  rule  of 
caveat  emptor  applies  to  leases  of  real  es- 
tate, the  control  of  which  passes  to  the 
tenant,  and  it  is  the  duty  of  the  tenant  to 
make  examination  of  the  demised  premises 
to  determine  their  safety  and  adaptabili- 
ty to  the  purposes  for  wliich  they  are  hired. 
Hence,  for  personal  injuries  received  by 
him  from  latent  defects  therein,  of  which 
the  landlord  had  no  knowledge  at  the  time 
of  the  lease,  the  latter  cannot  be  held  re- 
sponsible. Morgan  v.  Sheppard,  156  Ala. 
403,  47  So.  347;  Gately  v.  Campbell,  124 
Cal.  620,  57  Pac.  567;  Carpenter  v.  Stone. 
112  111.  App.  155;  Martin  v.  Surman,  116 

III.  App.  282;  Henry  v.  Breyer,  151  111. 
App.  566;  Sunasack  v.  Morey,  196  111.  560, 
63  N.  E.  1039;  Purcell  v.  English,  80  Ind. 
34,  44  Am.  Rep.  255;  Flaiierty  v.  Nieman, 
126  Iowa,  646,  101  N.  W.  280;  Harpel  v. 
Fall,  63  Minn.  620,  65  N.  W.  913;  Glenn  v. 
Hill,  210  Mo.  291,  16  L.R.A.(N.S.)  699,  109 
S.  W.  27 ;  Finer  ,v.  Nichols,  —  Mo.  App.  — , 
138  S.  W.  889;  Roberts  v.  Cottley,  100  Mo. 
App.  500,  74  S.  W.  886;  Gate  v.  Blodgett, 
70  N.  H.  316,  48  Atl.  281;  Towne  v.  'l*homp. 
son,  68  N.  H.  317,  46  L.R.A.  748,  44  Atl. 
492;  Clyne  v.  Holmes,  61  N.  J.  L.  358, 
93  Atl.  767;  Schwartz  v.  Apple,  21  Misc. 
613,  48  N.  Y.  Supp.  263;  Brown  v.  Wittner, 
48  App.  Div.  135,  59  N.  Y.  Supp.  386; 
34  L.R.A. (N.S.) 


Lendle  v.  Robinson,  46  App.  Div.  140,05  N. 
Y.  Supp.  894;  Lendle  v.  Robinson,  53  App. 
Div.  627,  65  N.  Y.  Supp.  'U38;  Wesener 
V.  Smith,  89  App.  Div.  211,  85  N.  Y.  Supp. 
837;  Keating  v.  Mott,  92  App.  Div.  156,  8(J 
N.  Y.  Supp.  1041;  Stackhouse  v.  Close,  85 
Ohio  St.  339,  94  N.  E.  746;  Mitchell  v. 
Stewart,  187  Pa.  217,  40  Atl.  799;  Reams  v. 
Taylor,  31  Utah,  288,  8  L.R.A.(N.S.)  436, 
120  Am.  St.  Rep.  930,  87  Pac.  1089,  11  A. 
&  E.  Ann.  Cas.  61;  McGinn  v.  French,  107 
Wis.  64,  82  N.  VV.  724;  Brown  v.  Toronto 
General  Hospital,  23  Ont.  Rep.  690. 

The  only  ground  upon  which  a  landlord 
can  be  held  for  an  injury  to  the  tenant 
from  defects  in  the  premises  is  that  he  un- 
conscionably led  the  other  party  into  a  trap 
with  reference  thereto.  O'Malley  v.  Twen- 
ty-Five Associates,  178  Mass.  555,  60  N.  E. 
387. 

In  the  absence  of  any  warranty,  deceit^ 
or  fraud  on  the  part  of  the  landlord,  tho 
lessee  takes  the  risk  of  the  quality  of  th» 
premises,  and  cannot  make  the  landlord  an- 
swerable for  any  injuries  sustained  by  hin> 
during  his  occupancy,  by  reason  of  the  defec- 
tive condition  of  the  premises  or  their  faul- 
ty construction.  Cftte  v.  Blod*?ett,  70  N.  H. 
316,  48  Atl.  281;  Towne  v.  Thompson,  6a 
N.  H.  317,  46  L.R.A.  748,  44  Atl.  41)2. 

The  mere  permission  of  a  landlord  to  a 
tenant,  to  use  the  roof  of  an  adjoining 
building  to  hang  their  clothes  on,  imposes 
on  the  landlord  no  opportunity  to  keep  the- 
roof  in  repair  for  such  a  purpose.  Culver 
V.  Kingsley,  78  111.  App.  640. 

ft.  Doctrine  of  Ilines  v.  WHJcox. 

But  one  case  is  to  be  found  holding  a 
landlord  liable  for  personal  injuries  recieved 
by  a  tenant  from  a  latent  defect  in  the  de- 
mised premises,  unknown  to  the  landlord  at 
the  time  of  the  letting,  when  the  control  of 
the  premises  passed  to  the  tenant.  This  cast- 
Hines  v.  Willcox,  96  Tenn.  148,  34  L.K.A. 
824,  64  Am.  St.  Rep.  823,  33  S.  W.  914, 
was  alTirmed  on  subsequent  appeal,  10(> 
Tenn.  638,  41  L.R.A.  278,  66  Am.  St.  Rep. 
770,  40  S.  W.  207.  The  doctrir.*  is  herf 
asserted  that  the  landlord  is  liable  for  per* 
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Am.  Rep.  215;  Toner  v.  MciissdorfTpr,  123 
Cal.  462,  66  Pac.  39;  Wilkinson  t.  Clauaou, 
29  Minn.  91,  12  N.  W.  147. 

There  was  nothing  to  show  that  the 
plain ti IT  and  her  husband  did  not  rely  solely 
on  their  own  judgment  in  renting  the  house 
or  in  using  the  piazza. 

Harrington  v.  Smith,  138  Mass.  92;  Po- 
land y.  Brownell,  131  Mass.  138,  41  Am. 
Rep.  '215;  Crocker-Wheeler  Electric  Co.  v. 
Johns-Pratt  Co.  29  App.  Div.  300,  51  N.  Y. 
Supp.  793,  affirmed  in  164  N.  Y.  593,  58 
N.  E.  1090. 

No  counsel  appeared  for  plaintiff. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 
This  is  an  action  of  tort,  to  recover  for 


personal  injuries  received  by  the  plaintiff 
while  standing  upon  a  chair  on  the  back 
piaxza  of  a  dwelling  house,  washing  a  win- 
dow. One  leg  of  the  chair  broke  through 
the  floor  near  the  wall  of  the  building,  and 
the  plaintiff  fell.  The  defendant  was  the 
owner  of  the  house  which  the  plaintiff's 
husband  occupied  as  his  tenant.  The  dec- 
laration is  for  negligence  of  the  defendant 
in  allowing  the  floor  to  become  rotten  and 
defective.  The  plaintiff  and  her  husband 
and  his  family  had  lived  in  the  heuse  about 
five  months  at  the  time  of  the  accident. 
The  question  before  us  is  whether  there 
was  evidence  on  which  the  plaintiff  could 
recover. 

It  is  plain  that  there  was  no  implied  con- 
tract or  duty  on  the  part  of  the  defendant 


tonal  injuries  received  by  a  tenant  from  de- 
fective 'preinises,    not   only    where    he    has 
actual  knowledge  of  the  defect,  but  also  if, 
by  the  exercise  of  reasonable  care  and  dili- 
ffence,  he  might  have  had  such  knowledge. 
?he  question  received  serious  consideration 
at  the  hands  of  the  court,  especially  when 
there  on  subsequent  appeal.    The  court  rea- 
soned that  the  ground  of  liability  on   the 
part  of  a  landlord  when  he  demises  danger- 
ous property  has  nothing  special  to  do  with 
the  relation  of  landlord  and  (tenant,  but  it 
is  the  ordinary  case  of  liability  for  person- 
al misfeasance,  which  runs  through  all  the 
relations  of  individuals  to  each  other.    The 
general  doctrine  is  asserted  that  the  land- 
lord  is  liable  for  defects  and  dangers  ex- 
isting when  the  lease  is  made,  provided  he 
knew  of  them  or  ought  to  know  of  them, 
and  provided,  also,  that  the  tenant  does  not 
know  of  them  and  could  not  know  of  them; 
both    parties   in   the  matter   exercising   rea- 
sonable care  and  diligence.     It  will  be  not- 
ed that  this  doctrine  goes  further  than  any 
of  the  cases  already  considered,  which  lim- 
it the   liability  of  the   landlord  to  defects 
known  to  him  at  the  time  of  the  letting, 
and  holds  the  landlord   liable  for   injuries 
to  a  tenant  not  only  from  defects  actual- 
ly known  to  the  former,  but  also  defects  of 
which  he  might  have  learned  by  exercising 
reasonable  care  and  diligence.     As  applied 
to    the   question    under  consideration,    this 
rule  is  not  based  upon  any  precedent,  and 
has  never  been  followed  by  the  courts   of 
any  other  jurisdiction,  although  in  Rhoades 
v.  Scidel,  139  Mich.  608,  102  N.  W.  1026, 
the  Willoox  Case  is  cited  as  authority  for 
the  proposition  that  the  liability  of  a  land- 
lord to  a  tenant  for  injuries  resulting  from 
defects  existing  at  the  time  the  premises 
are  leased  extends  only  to  defects  of  which 
he  knows  or  of  which  he  should  know,  and 
which   are  not  open  to  the  observation  of 
the  tenant.     But  this  doctritie  was  not  ap- 
plied in  that  case,  the  court  holding  that 
the  defect  in  question  was  equally  known 
to  both  parties.     On  the   other  hand,  the 
Willcox  Case  has  been  considered  in  a  num- 
ber of  jurisdictions,  and  the  doctrine  there- 
in asserted  .has  been  expressly  disapproved. 
:»4  L.R.A.(X.S.) 


Thus,  in  Shinkle,  W.  &  K.  Co.  v.  Birnev, 
68  Ohio  St.  328,  67  N.  E.  716,  the  cour't, 
referring  to  this  case,  said  that  it  was  in- 
correct to  say  that  the  doctrine  therein  as- 
serted had  ever  been  followed,  except  in  a 
later  opinion  in  the  same  case.  Referring 
to  the  doctrine  of  the  case,  that  the  lia- 
bility of  the  landlord  was  based  on  his  neg- 
ligence in  not  exercising  ordinary  care  to 
ascertain  the  condition  of  the  premises  be- 
fore leasing  them,  the  court  said  that, 
"in  cases  of  this  character,  there  is  no  place 
for  the  doctrines  or  phrases  of  the  law  of 
negligence,"  and  added:  "Negligence  is 
the  violation  of  an  obligation  to  exercise 
care.  That  obligation  may  inhere  in  the 
relations  into  which  parties  have  been 
brought  by  contract,  but  it  is  not  an  in- 
cident to  the  making  of  the  contract. 
What  the  law  exacts  in  that  regard  is  not 
care,  but  honesty.  .  .  .  Whue  the  law 
does  not  permit  one  party  to  defraud  the 
other  in  the  making  of  a  contract,  it  does 
not  constitute  either  the  guardian  of  the 
other."  Adverting  again  to  the  Willcox 
(Sase,  the  court  said:  "It  is  not  recon- 
cilable with  the  principles  of  the  law,  nor 
with  the  decided  cases  which  are  entitled 
to  be  recognized  as  authoritative.  It  is  at- 
tractive only  as  a  suggestion  of  the  intel- 
lectual repose  which  one  may  enjoy  when 
he  determines  the  liabilities  of  parties  ac- 
cording to  his  individual  notions  of  per- 
sonal duty,  instead  of  seeking  the  gi'ounds 
of  decision  in  the  rules  which  have  been 
approved  by  the  composite  judgment  of 
those  who  have  established  our  system  of 
jurisprudence." 

And  in  O'Malley  v.  Twenty-Five  Assoei- 
ates,  178  Mass.  566,  60  N.  E.  387,  the  court 
said:  "The  views  expressed  in  Willcox  v. 
nines  do  not  command  our  assent.  No 
doubt  a  duty  to  take  reasonable  care  to 
secure  reasonable  safety  might  be  Imposed 
upon  landlords  on  grounds  of  policy,  irre- 
spective of  the  condition  at  the  date  of 
the  lease.  But  we  see  no  sufficient  reason 
for  departing  from  tlie  general  rule  when 
we  consider  the  relation  of  landlord  and 
tenant  from  the  point  of  view  of  contract; 
and  if  there  is  no  implied  undertaking  to 
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tp  keep  the  premises  in  a  safe  condition 
while  they  were  in  possession  of  the  tenant. 
<ialvin  V.  Beals,  187  Mass.  250,  72*  N.  E. 
969;  Miles  v.  Janvrin,  196  Mass.  431,  13 
L.R.A.(N.S.)  378,  124  Am.  St.  Rep.  575,  82 
N.  E.  708;  s.  c.  200  Mass.  514,  86  N.  E. 
785.  There  was  no  allegation  or  evidence 
that  there  was  any  fraud  on  the  part  of 
the  defendant,  or  any  liability  for  the  con- 
cealment of  a  dangerous  condition  of  which 
he  had  knowledge.  Clogston  v.  Martin,  182 
Mass.  469;  65  N.  E.  839;  Booth  v.  Merriam, 
155  Mass.  521,  30  N.  E.  85;  O'Malley  v. 
Twenty- Five  Associates,  178  Mass.  555,  60 
N".  E.  387.  Indeed,  the  evidence  tended  to 
•show  not  only  that  the  defendant  had  no 
knowledge  that  the  floor  was  not  safe  at 
the  time  of  the  letting,  but  that  there  was 


nothing  in  the  appearance  of  it  to  indicate 
that  it  was  unsafe. 

There  was  no  implied  warranty  that  the 
house  or  the  piazza  floor  was  safe  and  fit 
for  occupancy  at  the  time,  of  the  letting. 
Bowe  V.  Hunking,  135  Mass.  380,  46  Am. 
Rep.  471;  Booth  v.  Merriam,  155  Mass.  521, 
30  N.  E.  85;  Tuttle  v.  George  H.  Gilbert 
Mfg.  Co.  145  Mass.  169,  13  N.  E.  465. 

In  the  plaintiff's  declaration  there  is  an 
averment  "that  the  defendant  expressly 
warranted  the  premises  to  be  fit  and  safe 
for  the  occupancy  of  the  plaintiff's  husband 
and  family."  The  claim  of  a  right  to  re- 
cover upon  this  averment  presents  the  only 
question  in  the  case  which  is  in  the  least 
doubtful.  Unless  there  was  an  express 
warranty     covering    the    condition    which 


give  the  tenant  more  than  be  hires,  we 
«an  see  no  ground  for  holding  a  landlord 
liable  in  tort  for  not  making  the  same  im- 
provement, or  for  not  mentioning  what  he 
-did  not  know." 

And  in  Whitmore  v.  Orono  Pulp  &  Paper 
Co.  91  Me.  297,  40  L.R.A.  377,  64  Am.  St. 
Rep.  229,  39  Atl.  1032,  the  court  referred  to 
the  statement  of  the  editor  in  the  note  in  34 
L.R.A.  824,  that  the  Hines  Case  was  a  new 
departure  in  the  law;  that  it  transfers  to 
the  landlord  a  duty  which  has  heretofore 
rested  upon  the  tenant, — ^the  duty  of  tak- 
ing active  care  to  find  out  unknown  and 
unsuspected  defects,  and  said:  "We  think 
it  is  for  the  legislature,  not  the  court,  to 
make  this  transfer  of  duty,  if  thought  de- 
sirable." 

Referring  to  these  cases,  in  Franklin  v. 
Tracy,  117   Ky.  267,  63  L.R.A.  649,  77  S. 
W.  1113,  the  court  said;     "With  the  high- 
est   respect    for    the    ability    and    learning 
evinced    in    the   utterance   of   the  supreme 
court  of  Tennessee  in  the  cases  cited,  we 
«annot    concur    in    the    conclusion    therein 
reached, — that    the    landlord    is    liable    to 
his  tenant  for  damiges  accruing  to  him  by 
reason  of  defects  existing  in  the  tenement 
«t   the  time  of  the  demise,   of  which   the 
landlord    had    no    actual    knowledge,    but 
which  he  could  have  known  by  the  exercise 
of  reasonable  diligence.     In  a  note  to  the 
Urst  of  the  cited  cases,  the  annotator  thus 
speaks  of  the  rule  announced  in  the  opin- 
ion  of   the   court:    *Hines   v.   Wilcox   is   a 
new  departure  in  the  law  of  landlord  and 
tenant.     It  places  a  duty  upon  the  land- 
lord  which   it   has    not  been   the    rule   to 
place    there,    and,   to    a    large   extent,    re- 
lieves the  tenant  from  a  duty  which   has 
always  rested  upon  him.     It  makes  a  gen- 
eral rule  of  an  exception  which  has  only 
l>een  applied   in   a  peculiar  class  of  cases, 
which  does  not  include  so  obvious  a  defect 
as  existed  in  Ilines  v.  Willcox.     No  active 
care  and  diligence  to  discover  defects  have 
generally    been    placed    on    the    landlord.' 
And    then    follows    a   review    of    the   cases 
bearing  upon  this  question,  which  demon- 
strates   that    the    principle    announced    by 
the  Tennessee  court  is  out  of  harmony  with 
34  L.R.A.(N.S.) 


the  overwhelming  weight  of  authority,  on 
the  subject.  ^Negligence,*  as  used  in  law, 
may  be  defined  as  tne  failure  to  discharge 
a  legal  duty,  whereby  injury  occurs.  There 
can  be  no  negligence  where  there  is  no 
duty  imposed.  The  law,  as  we  have  seen, 
imposes  no  duty  of  inspection  on  the  land- 
lord, but  casts  that  duty  on  the  tenant, 
who  has  equal  facility  with  the  owner  to 
examine  the  premises.  In  other  words,  it 
applies  to  the  contract  of  leasing  the  doc- 
trine of  caveat  emptoi\** 

Without   approving   the    Willcox    Cases, 
they  are  cited  in  Finney  v.  Steele,  148  Ala. 
197,  6  L.R.A.(N.S.)   977,  41  So.  976,  12  A; 
&  E.  Ann.  Cas.  510,  as  stating,  in  its  strong- 
est light,  the  doctrine  making  the  landlord 
liable  not  only  for  failing  to  make  known 
defects   that   are  known,   but  also  making 
him   responsible   for   those    he   could    have 
discovered  by  reasonable  care  and  diligence. 
Adverting  to  the  Willcox  Cases,  it  is  of 
interest  to  note  that  in  reaching  their  con- 
. elusion  the  court  seems  especially  to  have 
relied    upon    decisions    from    the    Massa- 
chusetts court,  but  that,  as  already  seen, 
the  Massachusetts  court  subsequently   dis- 
approved the  doctrine  of  the  Willcox  Case^. 
Iliis  fact  suggests  that  the  Massachusetts 
court  did  not  consider  the  cases  from  that 
court,  relied  upon  in  the  Willcox  Cases,  as 
authority  for  the  point  passed  upon  in  the 
latter  cases,  and  this  is  the  fact.     A  dis- 
tinction is  made  resting  upon  the  doctrine 
that  negligence  implies  a  failure  to  perform 
a  duty,  and,  there  being  no  duty  resting  up- 
on  the   landlord   in   leasing   premises,   the 
control  of  which  passes  to  the  tenant,  to 
do   more   than    inform    the    lessee   of   any 
dangerous  defects  therein  of  which  he  has 
knowledge,  therefore  the  doctrine  of  negli- 
gence cannot   apply.     On   the   other   hand, 
where  the  lease  is  of  property  to  be  used 
by  the  public  generally,  or  to  be  used  by 
tenants  of  the  landlord  generally,  or  prop- 
erty over   which   the   landlord   retains   the 
control,  a  duty  is  imposed  upon  him  to  ex- 
ercise reasonable  care  to  secure  the  safetv 
of  the  premises,  and  the  failure  to  perform 
this    duty    constitutes    negligence.      While 
the  court   in   the  WMHcox  Cases  had   this 
51 
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caused  the  accident,  it  is  plain  that  there 
is  no  cause  of  action.  The  testimony  of 
the  plaintiff  on  this  point  was  that  the 
defendant  "said  he  fixed  the  house  all  right. 
It  was  fit  for  anybody  to  live  in  it."  This 
was  before  the  contract  of  hiring  was  made. 
She  testified  that  he  said  "he  would  fix  it 
up  to  live  in, — fix  it  up  in  good  shape.  My 
husband  asked  him  what  kind  of  a  house 
it  was,  if  it  was  all  right.  He  said,  'Yes.' 
.  .  .  He  said  it  be  all  right  and  a  good 
place  to  live.  He  kept  talking  to  my  hus- 
band. I  didn't  pay  no  attention."  The  tes- 
timony of  the  plaintifTs  husband  was  of 
similar  purport.  It. appeared  that  both  the 
plaintiff  and  her  husband  looked  over  the 
house  and  examined  it  as  much  as  they 
chose.  They  passed  over  this  piazza  several 
times  a  day  during  the  five  months  before 
the  accident.  The  condition  of  the  fioor 
could  have  been  as  easily  discovered  at  any 


time  by  the  plaintiff  or  her  husband  as  by 
the  4(efendant.  The  floor  was  open  to  in-, 
spection  from  below  as  well  as  from  above. 
Neither  the  plaintiff  nor  her  husband  ever 
complained  to  the  defendant  of  the  condi- 
tion of  the  floor. 

The  rule  of  caveat  emptor  applies  to  the 
purchase  and  hiring  of  real  estate^  and  the 
question  before  us  is  whether  this  testi- 
mony, having  reference  to  the  subject  and 
nature  of  the  conversation  between  the  par- 
ties, would  warrant  a  finding  that  the  de- 
fendant expressly  warranted  the  house  to 
be  in  perfect  condition  in  all  its  parts,  so 
that  no  accident  could  happen  through  any 
imperfection  in  it,  from  any  proper  use  that 
could  be  made  of  it.  We  are  of  opinion 
that  it  would  not.  The  statement  was  that 
the  house  was  good,  safe,  and  fit  to  live  in. 
This  was  of  the  most  general  character. 
It  was  in  the  nature  of  representation  and 


point  in  mind,  the  distinction  was  not 
made,  the  court  in  effect  holding  that  it 
was  not  sound.  The  reasoning  of  the  court 
in  teaching  the  conclusion  that  this  dis- 
tinction should  not  be  maintained  was  that 
the  landlord  might  have  a  better  oppor- 
tunity to  know  of  hidden  defects  in  the 
leased  premises  than  the  lessee,  since  his 
attention  might  be  called  to  the  defect  by 
other  tenants.  This  theory  presents  no 
ground  for  a  change  in  the  well-settled  rule 
as  to  a  landlord's  liability;  it,  however, 
suggests  the  point  hereafter  considered,  as 
to  when  knowledi^  of  a  defect  will  be  im- 
parted to  a  landlord,  where  he  is  put  on 
notice  thereof,  and  of  its  dangerous  char- 
acter. In  this  connection  it  is  worthy  of 
notice  that  in  the  Willcox  Cases  it  ap- 
peared that  the  landlord's  attention  had 
been  more  than  once  called  to  the  defect 
causing  the  injury,  by  a  former  tenant, 
and  he  had  been  informed  of  the  danger. 
Had  the  conclusion  of  the  court  been  based 
upon  the  doctune  that  notice  to  the  land- 
lord of  this  character  was  sufficient  to  put 
him  upon  inquiry,  and  hence  he  was  charge- 
able with  knowledge  of  all  that  would  have 
been  revealed  had  he  investigated,  the  doc- 
trine would  not  have  been  without  support. 

o.  Imputing  to  landlord  Icnowledge  of 

defect. 

Cases  considering  the  sufficiency  of  no- 
tice to  the  landlord  of  defects  in  premises 
used  in  common  by  a  number  of  tenants  or 
by  the  public,  and  over  which  the  landlord 
retains  control,  to  put  him  upon  inquiry 
as  to  their  safety,  are  hardly  applicable  to 
the  question  of  the  sufficiency  of  a  notice 
of  a  dangerous  defect  in  premises  which  the 
landlord  leases  to  a  tenant  without  re- 
serving any  control  thereof,  in  order  to 
charge  him  with  knowIed<^e  of  the  defect, 
since  the  degree  of  duty  in  the  former 
class  of  cases  is  different  from  the  degree 
of  duty  in  the  lattr'r.  Indeed,  it  is  a  se- 
rious question  whether  anything  less  than 
34  L.R.A.(N.S.) 


actual  knowledge  will  render  a  landlord  re- 
sponsible for  defects  in  premises  which  he 
leases,  and  over  which  he  thereafter  exer- 
cises no  control.  Thus,  it  has  been  isserted 
that  the  only  ground  of  liability  on  the 
part  of  the  landlord  for  personal  injuries 
to  a  tenant  from  defects  in  the  demi-ed 
premises  is  that  he  unconscionably  led  the 
tenant  into  a  trap  with  reference  thereto. 
O'Malley  v.  Twenty-Five  Associates,  178 
Mass.  555,  60  N.  E.  387;  also  that  he  must 
have  actual  knowledge  of  the  defect  or  be 
culpably  responsible  for  it.  Booth  v.  Mer- 
riam,  155  Mass.  521,  30  N.  E.  85.  See  also 
cases  pupra,  under  "Liability  in  general" 
and  ** Doctrine  of  Hines  v.  Willcox." 

And  the  doctrine  is  asserted  in  Bennett 
V.  Sullivan,  100  Me.  118,  60  Atl.  886,  that 
the  owner  of  private  property  owes  to  a 
prospective  lessee  no  duty  to  exercise  or- 
dinary care  to  ascertain  and  apprise  him 
of  unknown  defects  in  the  property  to  be 
leased,  where  the  prospective  lessee  has 
equal  opportunity  to  ascertain  the  defects. 

Ihe  doctrine  has,  however,  been  as- 
serted that  it  is  the  duty  of  the  land- 
lord having  knowlcdi^e  of  defects  in  the 
leased  premises,  which  are  not  open  to 
the  observation  of  the  lessee,  to  disclose 
them,  in  order  that  the  latter  may  be  able 
to  guard  as^ainst  injury  therefrom.  Knowl- 
edge of  the  landlord,  however,  is  necessary,, 
and  it  is  not  sufficient  that  a  careful  in- 
spection of  the  premises  would  have  dis- 
closed the  defect.  The  tenant  is  charged 
with  that  duty  on  his  own  behalf.  Knowl- 
edge, however,  may  not  only  be  direct  and 
complete,  but  may  consist  aNo  of  the  knowl- 
edge of  facts  that,  under  the  eurroundin*? 
circumstances,  would  reasonably  and  just- 
Iv  put  one  upon  inquiry.  Howell  v^ 
Schnoidor,  24  App.  D.  C.  532. 

And  it  has  been  said  that  the  liability 
of  the  landlord  for  injuries  to  tenants 
from  defects  in  the  leaded  premises  ex- 
tends only  to  defects  of  which  he  knows  or 
of  which  he  should  know,  or  which  are  not 
open    to    the    observation    of    the    tenant.. 
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recommendationi  or  "dealer's  talk,**  which 
should  be  treated  as  the  expression  of  an 
opinion  about  the  effect  of  conditions  which 
in  general  were  open  and  obvious,  rather 
than  as  a  warranty  as  to  the  details  of 
construction  or  soimdness.  As  to  these 
matters  the  plaintiff  and  her  husband  could 
observe  and  judge  as  well  as  he  could.  It 
is  not  to  be  supposed  that  they  took  the 
house  relying  upon  these  representations  as 
express  stipulations  in  a  contract  which 
made  the  relations  of  the  parties  in  this 
respect  entirely  different  from  those  of  or- 
dinary landlords  and  tenants.  We  are  of 
opinion  that  the  jury  were  not  warranted 
in  finding  that  there  was  an  express  war- 
ranty of  the  soundness  and  strength  of 
every  part  of  the  house,  including  the  floor 
of  the  piazza,  to  such  a  degree  that  it  would 
not  give  way  in  any  place,  under  circum- 


stances of  peculiar  and  imuaual  strain  upon 
it 

Another  question  which  has  not  been  ar- 
gued is  whether,  if  there  were  an  express 
warranty  in  the  contract  with  the  plaintiff's 
husband,  this  plaintiff  could  maintain  au 
action  of  tort  founded  on  a  contract  to 
which  she  was  not  a  party,  for  an  accident 
that  occurred  five  months  afterwards,  when 
the  defendant  was  under  no  legal  obliga- 
tion to  keep  the  premises  in  repair.  The 
case  differs  materially  from  Farrell  v.  Man- 
hattan Market  Co.  198  Mass.  271-274,  15 
L.R.A.(N.S.)  884,  126 .Am.  St.  Rep.  436,  84 
N.  E.  481,  15  A.  &  E.  Ann.  Cas.  1076.  Upon 
this  part  of  the  case  we  express  no  opinion. 

T}]Ke  exceptions  must  be  sustained,  and 
under  Stat.  1909,  chap.  236,  the  entry  must 
be: 

Judgment  for  the  defendant. 


Rhoades  v.  Seidel,  139  Mich.  60S,  102  N. 
W.  1025. 

As  already  shown,  in  Willcox  v.  Hines 
100  Tenn.  538,  41  L.R.A.  278,  66  Am.  St 
Rep.  770,  46  S.  W.  297,  affirming  the  doc 
trine  of  Hines   v.   Willcox,   96  Tenn.    148 
34   L.R.A.   824,   54   Am.   St.   Rep.   823,   3C 
S.  W.  914,  a  landlord  is  held  liable  to  a 
tenant   not  only   for  personal   injuries   re- 
ceived from  defects  in  the  demised  prem- 
ises^ of  which  he  has  the  actual  knowledge 
but  also  for  injuries  received  from  any  .de- 
fects which,  by  the  exercise  of  reasonable 
care    and    diligence,    he    might    have    had 
knowledge.     S^  supra,  ''Doctrine  of  Hines 
V.  Willcox.? 

d.  Duty  of  landliMrd  to  disclose  Jcnoum 

defect. 

It  is  the  duty  of  the  landlord  to  give  in- 
formation to  the  tenant  of  any  defect  in 
the  premises  known  to  him,  which  render^' 
them  unsafe  for  the  purposes  for  which 
they  are  rented,  where  such  defect  is  un- 
known to  the  tenant,  and  is  not  easily  ap- 
parent, or  ia  not  discoverable  by  careful 
examination.  Morgan  v.  Sheppard,  156 
Ala.  403,  47  So.  147;  Miner  v.  McNamara, 
81  Conn.  690,  21  L.R.A.(X.S.)  477,  72  Atl. 
138;  Sunasack  v.  Morey,  196  111.  569,  63 
X.  E.  1039;  Borggard  v.  Gale,  205  111.  511, 
68  N.  E.  1063;  Holzhauer  v.  Sheeny,  127 
Ky.  28,  104  S.  W.  1034:  Coke  v.  Outkese, 
SO  Ky.  598,  44  Am.  Rep.  499;  Moore  v. 
Parker,  63  Kan.  52,  53  L.R.A.  778,  64  Pac. 
975;  Shackford  v.  Coffin,  95  Me.  69,  49 
Atl.  57;  O'Mallev  v.  Twentv-Five  Associ- 
ates, 178  Mass.  555,  60  N.  E.  387;  White- 
lev  V.  McLaughlin,  183  Mo.  160,  66  L.R.A. 
484,  81  S.  W.  ]094;  Mevers  v.  Russell,  124 
Mo.  App.  317,  101  S.  W.  606;  Rhoades  v. 
Soidel,  139  Mich.  608,  102  N.  W.  1025; 
Cate  v.  Blodgett,  70  N.  H.  316,  48  Atl. 
281;  Whitehead  v.  Comstock,  25  R.  I.  423, 
56  Atl.  446;  Oerter  v.  Ziegler,  59  Wash. 
421,   100  Pac.  1058. 

The  doctrine  of  caveat  emptor  does  i^t  > 
34  L.R.A,(M.8.) 


apply  where  there  is  any  defect  in  the 
.c«40^d  premises  not  easily  discoverable, 
which  renders  them  dangerous  and  unfit 
'or  the  purpose  for  which  they  are  being 
let.  If  the  landlord  has  knowledge  of  such 
lang^r,  it  is  his  duty  to  notify  the  lessee 
if  it.  Meyers  v.  Russell,  124  Mo.  App.  317, 
101  S.  W.  606. 

The  landlord  is  under  obligation  imposed 
upon  him  by  law,  to  disclose  to  the  tenant 
secret  defects  known  to  him,  and  unknown 
to  the  tenant,  in  order  that  the  latter  may 
'^ard  against  injury  therefrom;  and  upon 
the  landlord's  failure  to  perform  such  duty, 
he  is  liable  for  any  personal  injury  received 
by  the  tenant  bv  reason  thereof.  Sunasack 
V.  Morey,  196  111.  569,  63  N.  E.   1039. 

When  there  are  secret  structural  defects 
in  a  building  on  the  leased  premises,  ren- 
dering it  dangerous  for  occupancy,  known 
to  the  lessor,  but  unknown  and  undiscover- 
able  by  the  lessee  by  a  careful  examination, 
the  law  imposes  a  duty  upon  the  lessor  to 
make  such  condition  known  to  the  lessee. 
And  a  failure  to  do  so  is  negligence  on  his 
part,  which  makes  him  liable  for  any  in- 
jury re"ulting  to  the  lessee  thcefrom. 
Miner  v.  McNamara,  81  Conn.  690,  21 
L.R.A.(N.S.)    477,    72    Atl.    138. 

If  the  landlord  conceals  from  the  tenant 
defects  in  the  demised  premises  which  there- 
after are  the  direct  cause  of  personal  in- 
jury to  the  tenant,  the  former  is  liable  to 
answer  for  such  injury.  Morcran  v.  Shep- 
pard, 156  Ala.  403,  47  So.  447;  Moore  v. 
Parker,  63  Kan.  52,  53  L.R.A.  778,  64  Pac. 
975;  Coke  v.  Gutkese,  80  Ky.  598,  44  Am. 
Rep.  499;  Holzhauer  v.  Sheeny,  127  Ky. 
28,  104  S.  W.  1034:  Shackford  v.  CoOin, 
95  Me.  69,  49  Atl.  57;  Whitehead  v.  Com- 
stock, 25  R.  I.  423,  56  Atl.  446;  Oertter  v. 
Zieffler,  69  Wash.  421,  109  Pac.  1058. 

If  the  lessor  has  knowledi^e  of  defects 
in  the  premises  which  are  not  discoverable 
by  the  tenant  by  careful  examination,  and 
which  will  imperil  his  person  or  property, 
a  liability  arises  for  a  fraudulent  conceal- 
ment of  the  defect;  but  this  liability  does 
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not  cover  defects  which  the  tenant  might 
have  discovered  by  active  investigation. 
Shinkle,  W.  &  K.  Co.  v.  Birney,  68  Ohio  St. 
328,  67  N.  E.  715. 

///.  Liability  for  injury  from  obvious 

defect. 

In  the  absence  of  warranty  or  represen- 
tation in  that  regard,  a  landlord  is  under 
no  duty  to  disclose  to  the  tenant  obvious 
defects  in  the  premises,  apparent  to  obser- 
vation, especially  where  there  is  an  equal 
opportunity  for  observation  on  the  part  of 
«ach  party;  and  no  liability  is  imposed  on 
the  landlord  for  his  failure  to  make  known 
such  defects.  Hence  personal  injuries  suf- 
fered by  the  tenant  tnerefrom  are  not  re- 
coverable from  the  landlord.  Hatch  v.  Mc- 
Cloud  River  Lumber  Co.  160  Cal.  Ill,  88 
Pac.  355;  Rhoades  v.  Seidel,  139  Mich.  608, 
102  N.  W.  1026;  Barron  v.  Leidloff,  95 
Minn.  474,  104  N.  W.  289;  Harpel  v.  Fall, 
63  Minn.  .620,  66  N.  W.  913;  Land  v.  Fitz- 
gerald, 68  N.  J.  L.  28,  52  Atl.  229;  White- 
head V.  Comstock,  25  R.  I.  423,  56  Atl.  446; 
Baker  v.  Moeller,  52  Wash.  605,  101  Pac. 
231. 

The  doctrine  has  been  asserted  that  if, 
at  the  time  of  the  letting,  the  landlord 
knows  of  a  defect  in  the  premises  render- 
ing them  unsafe  for  use,  it  is  his  duty  to 
notify  the  tenant  thereof,  and  failing  in 
that  duty  he  is  liable  for  the  consequences,, 
unless  the  defect  is  so  apparent  that  the 
tenant  is  guilty  of  contributory  negligence 
in  using  the  premises.  Whiteley  v.  Mc- 
Laughlin, 183  Mo.  160,  66  L.R.A.  484,  81 
S.  W.  1094. 

Generally,  if  the  defect  is  obvious  at  the 
time  of  the  letting,  the  tenant  takes  pos- 
session of  the  premises  as  he  finds  them. 
Morgan  v.  Sheppard,  156  Ala.  403,  47  So. 
147. 

He  cannot  recover  for  injuries  received 
from  an  obvious  defect  existing  at  the 
time  of  the  lease.  Hannaford  v.  Kinne, 
199  Mass.  63,  85  N.  E.  187. 

And  in  the  absence  of  a  covenant  to  re- 

f)air,  no  active  duty  is  imposed  on  the  land- 
ord  to  disclose  apparent  defects  in  the 
leased  premises  which  are  equally  within 
the  knowledge  of  the  tenant.  Baker  v. 
Moeller,  52  Wash.  605,  101  Pac.  231. 

There  is  no  implied  duty  in  renting  a 
house  in  a  ruinous  and  unsafe  condition, 
to  inform  the  tenant  that  it  is  unfit  for 
habitation.  And  in  the  absence  of  fraud 
or  deceit,  no  action  will  lie  against  the 
landlord  for  his  failure  to  give  such  infor- 
mation, l^nd  V.  Fitzgerald,  68  N.  J.  L. 
28,  52  Atl.  229. 

That  a  nuisance  was  maintained  by  the 
landlord  near  the  demised  premises,  which 
rendered  it  obviously  dangerous,  does  not 
render  him  liable  to  a  tenant  for  the  in- 
juries received  thereby,  there  being  no 
fault  on  his  part.  Beauchamp  v.  Excelsior 
Brick  Co.  143  App.  Div.  48,  127  N.  Y.  Supp. 
'686. 
^4  L.R.A.(N.S.) 


IV,  Liability    for    injury    front    subae" 

quent  defect, 

A  landlord  is  under  no  obligation  to  call 
the  attention  of  his  tenant  to  defects  in 
the  premises  which  come  into  existence 
during  the  term  of  the  lease,  and  for  any 
injury  to  the  tenant  therefrom  he  is  not  re- 
sponsible. Lyon  V.  Buerman,  70  N.  J.  L. 
620,  67  Atl.  1009. 

V,  Liability  under  express  agreement 

to  repair. 

While  the  implication  of  the  cases  deny- 
ing the  liability  of  the  landlord  is  that 
the  landlord  is  liable  for  personal  injuries 
to  the  tenant  from  the  defective  condition 
of  the  premises  where  he  is  under  a  con- 
tractual duty  to  repair,  yet  that  question 
was  not  passed  upon  by  any  of  them;  on 
the  other  hand,  with  but  few  exceptions, 
where  the  question  has  been  specifically 
presented  it  has  been  held  that  the  breach 
by  the  landlord  of  his  contract  to  repair 
the  demised  premises  will  not  ordinarily 
entitle  the  tenant  personally  injured  from 
a  defect  therein,  existing  because  of  the 
negligence  of  the  landlord  in  failing  to 
comply  with  his  agreement  to  repair,  to 
recover  indemnity  for  such  injury,  wheth- 
er in  contract  or  tort,  since  such  damages 
are  too  remote,  and  cannot  be  said  to  be 
fairly  within  the  contemplation  of  the  par- 
ties. See  Dustin  v.  Curtis,  11  L.R.A.  (N.S.) 
504,  and  the  no^e  thereto,  wherein  this 
particular  question  is  discussed,  and  the 
cases  bearing  thereon  gathered. 

In  addition  to  the  cases  cited  in  this  note, 
attention  is  also  called  to  the  following, 
decided  subsequently  thereto,  which  sustain 
this  doctrine:  Cronwell  v.  Allen,  151  111. 
App.  404,  distinguishing  Sontag  v.  O'Hare, 
73  111.  App.  432,  commented  on  in  the  note 
in  11  L.K.A.(N.S.)  referred  to;  Miles  v. 
Janvrin,  196  Mass.  431,  13  L.R.A.(N.S.) 
378,  124  Am.  St.  Rep.  575,  82  N.  E.  708; 
Marcheck  v.  Klute,  133  Mo.  App.  280,  113 
S.  W.  654;  Kusher  v.  Ginsberg,  188  N.  Y. 
630,  81  N.  E.  1168,  affirming  99  App.  Div. 
417,  91  X.  Y.  Supp.  216;  Schiff  v.  Pott- 
litzer,  51  Misc.  611,  101  N.  Y.  Supp.  249; 
Goetchius  v.  Gale,  57  Misc.  192,  108  N.  Y. 
Supp.  1079;  Cuilhe  v.  Ackerman,  58  Misc. 
538,  109  N.  Y.  Supp.  714. 

In  Cromwell  v.  Allen,  151  111.  App.  404, 
it  is  said  that  even  where  there  is  an  ex- 
press agreement  to  repair,  the  landlord  is 
not  ordinarily  liable  in  tort  for  personal 
injuries  to  his  tenant  by  reason  of  tiis  fail- 
ure to  make  repairs.  But  in  order  that 
such  liability  exist,  the  circumstances 
must  plainly  indicate  that  such  damage 
was  contemplated  by  the  parties,  or  that 
there  was  some  duty  resting  upon  the  land- 
lord independent  of  the  contract. 

But  a  promise  to  repair  a  defect  in  the 
leased  premises,  of  a  character  so  danger- 
ous that  it  constitutes  a  constant  menace 
to  the  personal  safety  of  the  tenant,  creates 
a  duty  on  the  part  of   the  landlord,  the 
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negligent  breach  of  which  constitutes  a 
tort  rendering  him  liable  for  personal  in- 
juries to  the  tenant  therefrom.  GrafT  t. 
William  J.  Lemp  Brewing  Co.  145  Mo. . App. 
364,  129  8.  W.  1005. 

Ihus,  where  the  landlord  leases  premises 
that  are  dangerous  because  of  an  open  cis- 
tern thereon,  which  he  promises  immediate- 
ly to  repair,  and  he  fails  to  do  so,  he  is 
liable  to  the  tenants  for  the  death  of  their 
child  by  falling  into  the  cistern.  Still- 
well  V.  South  Louisville  Land  Co.  22  Ky. 
L.  Rep.  786,  62  L.R.A.  325,  68  S.  W.  696. 

On  the  theory  that  an  express  covenant 
to  repair  is  binding  upon  the  landlord, 
Collins  y.  Fillinghan,  129  Mo.  App.  340, 
108  S.  W.  616,  holds  a  landlord  liable  for 
personal  injuries  to  a  child  of  his  tenant, 
caused  by  his  failure  to  repair,  and  to  use 
reasonable  care  to  keep  the  premises  in  a 
safe  condition.  But  the  defect  causing  the 
injury  was  in  a  portion  of  the  premises 
over  which  the  landlord  exercised  control. 

In  Marcbeck  v.  Klute,  133  Mo.  App.  280, 
113  S.  W.  664,  the  doctrine  is  asserted  that 
the  recovery  by  a  tenant  for  personal  in- 
jury, based  on  the  breach  of  a  covenant  on 
the  part  of  the  landlord  to  repair,  is  some- 
times permitted  where  it  appears  such  an 
injury  was  within  the  intentions  of  the 
covenant,  or  the  circumstance  of  the  fail- 
ure to  perform  shows  negligence  on  tlie 
part  of  the  landlord,  he  not  only  omitting 
to  carry  out  his  agreement,  but  failing  to 
do  so  after  he  was  apprised  that  perform- 
ance was  essential  to  the  safety  of  his  ten- 
ant and  his  family.  But  the  court  was 
considering  a  case  where  the  landlord  re- 
tained control  of  his  property  wherein  ex- 
isted the  defect  complained  of. 

In  such  a  case  it  has  been  held  that  a 
landlord  is  not  liable  for  personal  injuries 
to  the  tenant,  under  his  agreement  to  re- 
pair, unless  he  has  notice  or  knowledge  of 
the  want  of  repair.  Tredway  v.  Macbin,  91 
L.  T.  N.  S.  310,  63  Week.  Rep.  136,  20 
Times  L.  R.  726;  Broggi  v.  Robins,  15 
Times  L.  R.  224. 

VI,  Liability  under  repreaentationa  or 
%varranty  of  condition. 

Under  a  landlord's  warranty  of  the  safe- 
ty of  the  demised  premises,  a  tenant  can 
recover  for  personal  injuries  received  from 
a  defect  therein,  if  the  defect  amounts  to 
a  breach  of  the  warranty.  Ousley  v. 
Ilampe,  128  Iowa,  676,  105  N.  W.  122. 

But  a  tenant  cannot  recover  for  personal 
injuries  received  from  the  defective  condi- 
tion of  the  leased  premises,  by  merely  al- 
leging that  the  landlord  warranted  the 
premises  to  be  in  first-class  tenantable  con- 
dition, and  fit  for  occupation  by  the  ten- 
ant, and  that  it  thereby  became  the  duty 
of  the  landlord  to  put  the  premises  in  good, 
safe,  and  substantial  repair,  and  that  he 
neglected  to  perform  this  duty,  and  left 
them  in  an  unsafe  and  dilapidated  state 
without  informing  the  tenant  of  their  con- 
dition, since  the  responsibility  of  the  land- 
lord arises  out  of  and  is  limited  by  his 
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warranty  that  the  premises  were  in  first- 
class  tenantable  condition  at  the  time  of 
making  the  lease,  there  being  no  express 
allegation  that  they  were  not  in  such  con- 
dition at  that  time,  and  such  allegation 
not  necessarily  being  drawn  from  the  facts 
stated.  Lyon  v.  Buerman,  70  N.  J.  L.  620, 
67  Atl.  1009. 

In  order  to  entitle  a  tenant  to  recover 
for  personal  injuries  caused  by  a  defect  in 
the  leased  premises,  on  the  ground  of  fraud 
on  the  part  of  the  landlord  in  representing 
the  premises  to  be  safe  when  in  fact  they 
were  unsafe,  it  must  appear  that  the  land* 
lord  knew  of  the  falsity  of  the  representa- 
tion when  he  made  it,  and  intended  there- 
by to  deceive  the  tenant.  Kushes  v.  Gins- 
berg, 99  App.  Div.  417,  91  N.  Y.  Supp.  216, 
affirmed  without  opinion  in  188  N.  Y.  630, 
81  N.  E.  1168. 

Damages  for  injury  to  a  tenant  arising 
from  the  defective  condition  of  plumbing 
may  be  recovered  from  the  landlord  where 
he  expressly  represented  that  the  plumb- 
ing was  in  good  condition.  Clogstou  y. 
Martin,  182  Mass.  469,  65  N.  E.  839. 

VII.  Liability  under  eubseqttent  prom* 
ise  to  repair, 

a.  In  general, 

A  promise  by  the  landlord  to  repair, 
made  after  the  lease  has-been  entered  into 
between  the  parties,  has  no  binding  force, 
and  does  not  render  him  liable  for  personal 
injuries  to  the  tenant  because  of  defects 
in  the  premises  caused  by  the  negligent 
breach  of  the  promise.  Roehrs  v.  Timmons, 
28  Ind.  App.  578,  63  N.  £.  481;  Watson 
v.  Moulton,  100  111.  App.  660;  Strong  v. 
Soodvoisky,  141  111.  App.  183;  Purcell  v. 
English,  86  Ind.  34,  44  Am.  Rep.  255;  Alt- 
slreler  v.  Conrad,  118  Ky.  647,  82  8.  W. 
257;  Rhoades  v.  Scidel,  139  Mich.  608,  102 
N.  W.  1025;  Glenn  v.  Hill,  210  Mo.  291, 
16  L.R.A.(N.S.)  699,  109  S.  W.  27;  Wynne 
v.  Haight,  27  App.  Div.  7,  60  N.  Y.  Supp. 
187;  \Vhitehead  v.  Comstock,  25  R.  I.  423, 
66  Atl.  446. 

And  it  is  not  sufficient  to  sustain  an  ac- 
tion for  personal  injuries  by  the  tenant, 
that  the  landlord  assumed  to  make  the  re- 
pairs and  assured  the  tenant  that  he  had 
done  so.  Galvin  v.  Reals,  187  Mass.  250, 
72  N.  E.  909. 

An  agreement  by  a  tenant  running  from 
month  to  month,  to  remain  providing  the 
landlord  makes  certain  repairs,  has  been 
held  to  be  a  sufficient  consideration  for  a 
promise  on  the  part  of  the  landlord  to 
make  them.  Good  y.  Von  Hemert,  —  Minn. 
— ,  131  N.  W.  466. 

It  has,  however,  been  held  that  the  fact 
that  a  tenancy  is  from  month  to  month 
does  not  render  the  landlord's  promise  to 
repair  binding  upon  him,  on  the  theory 
that  it  is  based  upon  a  valid  consideration, 
although  the  tenant  informed  the  landlord 
that  he  would  not  pay  the  rent  until  the 
repairs  were  made,  and  the  landlord  con- 
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sented  thereto.    Strong  v.  Soodvoisky,  141 
IlL  App.  183. 

b.  Abandonment  he  fore  completing  re^ 

pairs. 

Unleas  the  negligence  of  the  landlord  in 
making  repairs  which  he  has  voluntarily 
assumed  to  make  is  the  cause  of  personal 
injuries  to  the  tenant/  no  recovery  can  be 
had  by  the  tenant.  The  riglit  to  recover 
cannot  be  based  upon  the  negligence  of  the 
landlord  in  failing  completely  to  carry  out 
his  voluntary  promise.  Wynne  v.  Haight, 
27  App.  Div.  7,  50  N.  Y.  Supp.  187. 

And  even  though  the  landlord  assumes 
to  make  repairs,,  he  is  not  liable  for  an  in- 
jury to  the  tenant  caused  by  his  abandon- 
ment of  the  attempt  to  repair,  rather  than 
by  any  defect  in  the  repairs  which  he  made. 
Glenn  v.  Hili,  210  Mo.  291,  16  L.R.A.(N.S.) 
699,  109  S.  W.  27;  Galvin  v.  Reals,  187 
Mass.  250,  72  N.  E.  969 ;  Wynne  v.  Haight, 
27  App.  Div.  7,  60  N.  Y.  Supp.  187. 

The  fact  that  the  landlord  on  one  occa- 
sion undertook  fo  make  repairs  on  the 
leased  premises  constitutes  no  admission  on 
his  part  of  any  liability  in  that  regard,  and 
does  not  render  him,  liable  if  the  repaired 
portion  afterwards  gives  away  and  injures 
the  tenant.  Phelan  v.  Fitzpatrick,  188 
Mass.  237,  108  Am.  St.  Rep.  409,  74  N.  E. 
326. 

VIII.  Where  Refect  is  caused  by  siibsc- 
gtient  act  of  landlord, 

a.  In  general,^ 

While  the  relation  of  tenancy  exists, 
the  landlord  owes  the  duty  to  the  tenant 
not  to  do  or  cause  to  be  done  anything 
which  will  render  the  leased  premises  un- 
safe for  the  tenant,  and  he  is  liable  for 
any  injury  to  the  tenant  caused  by  a  breaeh 
of  this  duty,  either  through  negligence  or 
in  any  other  manner;  and  it  is  imma- 
terial whether  this  unsafe  condition  is 
caused  by  his  own  act  or  the  negligent  act 
of  an  independent  contractor.  Doyle  v. 
Franek,  82  Neb.  606,  118  N.  W..468. 

If  portions  of  the  demised'  premises  are 
rendered  dangerous  from  a  defect  caused 
by  the  landlord's  servant,  and  no  means 
have  been  taken  to  enable  the  tenant,  by 
the  exercise  of  reasonable  care,  to  guard 
against  accidents  therefrom,  a  prima  facie 
case  of  negligence  is  established  against 
the  landlord.  Acker  v.  Stiner,  62  Misc. 
157,  101  N.  Y.  Supp.  766. 

The  landlord  is  liable  for  personal  in- 
juries to  a  tenant  caused  by  the  negligence 
of  his  servant  in  leaving  open  a  trapdoor 
to  the  cellar  of  the  leased  premises  while 
occupied  by  the  lessee.  Hohly  v.  Sheely, 
21  Ohio  C.  C.  484,  11  Ohio  C.  D.  678. 

Where  a  landlord  negligently  replaces  a 
sidewalk  on  leased  premises,  which  he  tore 
up  for  purposes  of  his  own,  leaving  it  in 
an  unsa'*;  condition,  by  reason  of  which 
the  tenant  is  injured,  the  landlord  is  lia- 
ble if  the  tenant  is  not  guilty  of  contribu- 
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tory  negligence.     O'Dwyer  v.  O'Brien,   13 
Api.  Div.  670,  43  N.  Y.  Supp.  815. 

But  where  work  to  be  done  under  a  con- 
tract, to  other  portions  of  rented  premises, 
is  not  of  a  character  casting  upon  the  own- 
er any  affirmative  duty  to  the  tenants,  and 
alterations  are  made  by  an  independent 
contractor,  the  negligence  of  the  latter  in 
obstructing  a  hall  way  without  authority 
or  knowledge  of  the  owner  is  not  imputable 
to  the  owner.  Boss  v.  Jarmulowsky,  81 
App.  Div.  577,  81  N.  Y.  Supp.  400,  appeal 
dismissed  in  184  N.  Y.  597,  77  N.  E.  1182. 

b.  Negligence  in  making  repairs* 

A  landlord  making  repairs  on  the  demised 
premises  in  compliance  with  his  express 
contract  to  repair,  or  voluntarily  assume 
that  duty,  is  required  to  use  due  care 
to  leave  the  repaired  portion  free  from  de- 
fects; and  for  personal  injuries  received  by 
the  tenant  from  negligence  in  the  perform- 
ance of  this  duty  by  the  landlord,  the  lat- 
ter is  liable.  Aldag  v.  Ott,  28  Ind. 
App.  542,  63  N.  E.  480;  Upham  v.  Head, 
74  Kan.  17,  85  Pac.  1017;  Scboppel  v.  Daly, 
112  La.  201,  36  So.  322;  Biauchi  v.  Del 
Valle,  117  La.  587,  42  So.  148;  GUI  v. 
Middleton,  105  Mass.  477,  7  Am.  Rep.  648; 
Galvin  v.  Reals,  187  Mass.  250,  72  N.  E. 
909;  Myhre  v.  Schleuder^  98  Minn.  234, 
1U8  N.  W.  276;  Good  v.  Von  Hemert,  — 
Minn.  — ,  131  N.  W.  466;  Glenn  v.  Hill, 
210  Mo.  291,  16  L.R.A.(N.S.)  699,  109  S. 
W.  27;  Finer  v.  Nichols,  —  Mo.  App.  — , 
138  S.  W.  889;  Carlon  v.  City  Sav.  Bank,* 
85  Neb.  659,  124  N.  W.  91;  Wynne  v. 
liaight,  27  App.  Div.  7,  60  N.  Y.  Supp. 
187;  Wertheimer  v.  Saunders,  95  Wis.  5/3, 
37  L.R.A.  146,  70  N.  W.  824;  Schwartz  v. 
Apple,  21  Misc.  513,  48  N.  Y.  Supp.  253; 
Brown  v.  Wittner,  43  App.  Div.  135,  59 
N.  Y.  Supp.  385;  Lendle  v.  Robinson,  53 
App.  Div.  140,  65  N.  Y.  Supp.  894;  Lendle 
V.  Robinson,  53  App.  Div.  627,  65  N.  Y. 
Supp.  1138;  Wesener  v.  Smith,  89  App. 
Div.  211,  85  N.  Y.  Supp.  837;  Keating  v. 
Mott,  92  App.  Div.  156,  86  N.  Y.  Supp. 
1041;  Mitchell  v.  Stewart,  187  Pa.  217,  40 
Atl.  709. 

Thus,  where  the  landlord,  in  making  re- 
pairs upon  the  leased  premises,  injures 
other  portions  thereof,  and  leaves  the  same 
in  a  defective  condition,  he  is  liable  for 
personal  injuries  received  by  the  tenant  by 
reason  thereof,  where  the  tenant  had  no 
notice  of  such  defect  and  was  exercising 
due  care.  Aldag  v.  Ott,  28  Ind.  App.  542, 
63  N.  E.  480. 

And  a  lessor  undertaking  to  repair  the 
leased  premises  is  chargeable  with  knowl- 
edge of  any  defect  in  making  the  repairs. 
Ihe  lessee  is  entitled  to  rely  upon  the  land- 
lord to  make  the  premises  safe,  and  if  lie 
fails  in  this  regard,  and  the  tenant  is 
thereby  injured,  the  landlord  is  liable  for 
the  injury.  Schoppel  v.  Daly,  112  La.  201, 
36  So.  322. 

So,  the  landlord  is  liable  to  the  tenant 
for  any  injury  caused  by  a  defect  in  the 
leased  premises,  due  to  his  failure  to  ex- 
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ercise  due  care  and  skill  in  making  re- 
pairs, it  is  immaterial  that  the  making 
repairs  was  gratuitous  on  his  part,  and 
under  an  oral  promise  not  binding  upon 
him.  Gill  y.  Middleton,  105  Mass.  477,  7 
Am.  Rep.  548. 

The  negligence  of  a  landlord  in  removing 
steps  from  the  leased  premises  while  mak- 
ing repairs,  without  notifying  the  tenant, 
renders  him  liable  to  the  latter  for  person- 
al injuries  resulting  therefrom,  without 
contributory  negligence  on  his  part.  Lam- 
bert V.  Hamlin,  73  N.  H.  138,  59  Atl.  941, 
6  A.  &  E.  Ann.  Cas.  713. 

But  there  is  no  negligence  on  the  part  of 
the  landlord  merely  in  removing^ steps  to 
the  leased  premises  in  order  to  make  re- 
pairs, and  if  the  tenant,  desiring  to  leave 
the  house  by  means  of  these  steps,  with 
knowledge  that  they  have  been  taken  away, 
attempts  to  do  so  by  sliding  or  easing  her- 
self to  the  ground,  without  notifying  the 
landlord  or  asking  him  to  replace  the  steps, 
she  assumes  the  risk  or  hazard,  and  if  m- 
jured  cannot  look  to  the  landlord  for  dam- 
ages. Alexander  v.  Rhodes,  104  Ga.  807, 
30  S.  E.  968. 

Where  a  landlord  in  making  repairs  to 
a  certain  extent  temporarily  obstructs  a 
path  used  by  a  tenant,  the  question  of  his 
negligence  in  so  doing  is  for  the  jury. 
Sacks  V.  Segal,  101  N.  Y.  Supp.  41. 

But  a  tenant  cannot .  recover  for  an  in- 
jury received  from  an  obstruction  placed 
without  the  knowledge  or  consent  of  the 
landlord.  Aldrich  v.  I^ul,  126  App.  Div. 
427,  110  N.  Y.  Supp.  897. 

The  fact  that  repairing  which  it  was  the 
duty  of  landlord  to  do  was  done  by  an  in- 
dependent contractor  does  not  relieve  the 
landlord  from  liability  for  injuries  to  the 
tenant  from  the  negligence  of  the  contract- 
or. Rosenberg  v.  Zeitchik,  62  Misc.  153, 
101  N.  Y.  Supp.  591. 

IX,  Where  landlord  retains  control  of 

property. 

As  to  the  landlord's  responsibility  for 
the  condition  of  portions  of  the  leased  prop- 
erty remaining  under  his  control,  see  note 
in  3  L.R.A.(N.S.)  316.  As  to  the  liability 
of  a  landlord  for  injuries  from  defective 
condition  of  foundation,  walls,  chimneys,' 
or  roof  of  a  building,  the  different  floors  of 
which  are  let  to  different  tenants,  see  note 
in  4  L.R.A.(N.S.)  1142. 

a.  In  general. 

It  is  the  duty  of  the  landlord  to  use  rea- 
sonable care  to  keep  the  portion  of  the 
leased  premises 'reserved  by  him  for  use  in 
common  by  different  tenants,  in  safe  con- 
dition and  free  from  dangerous  defects, 
and  for  any  injury  to  a  tenant  by  reason 
of  negligence  in  this  regard,  the  landlord 
is  liable.  Schwandt  v.  Metzger  Linseed  Oil 
Co.  93  111.  App.  365;  Merchants'  Loan  &  T. 
Co.  v.  Boucher,  115  111.  App.  101;  La 
Plante  v.  La  Zear,  31  Ind.  App.  433,  68  N. 
E.  312;  Mospens  v.  Konz,  32  Ky.  L.  Rep. 
80,  105  S.  W.  381 ;  Hess  v.  Hinkson,  29  Ky. 
34  L.R.A.(N.S.) 


L.  Rep.  762,  96  S.  W.  436;  Mills  v.  Cavar 
naugh,  29  Ky.  L.  Rep.  685,  94  S.  W.  651 ; 
Glain  v.  Sparandeo,  119  La.  339,  44  So. 
120;  Lindsey  v.  Leighton,  150  Mass.  285, 
15  Am.  St.  Rep.  199,  22  N.  E.  901;  Widing 
V.  Penn  Mut.  L.  Ins.  Co.  95  Minn.  279,  111 
Am.  St.  Rep.  471,  104  N.  W.  239;  Udden 
V.  O'Reillv,  180  Mo.  650,  79  S.  W.  691; 
Lang  V.  Hill,  —  Mo.  App.  —,  138  S.  W. 
698 ;  Walsh  v.  Frey,  116  App.  Div.  527,  101 
N.  Y.  Supp.  774. 

Where  the  landlord,  after  notice,  fails 
to  remedy  defects  in  the  demised  premises 
remaining  under  his  control,  he  is  liable 
for  injury  sustained  by  a  tenant  in  conse- 
quence of  his  negligence  in  this  respect. 
Levine  v.  Baldwin,  87  App.  Div.  15U,  84 
N.  Y.  Supp.  92;  Rubenstein  v.  Hudson,  86 
N.  Y.  Supp.  750;  Quigley  v.  Johns  Mfg.  Co. 
26  App.  Div.  434,  60  N.  Y.  Supp.  98. 

So,  where  he  negligently  permits  prem- 
ises which  he  controls  to  become  and  re- 
main in  a  defective  and  dangerous  condi- 
tion, by  reason  of  which  the  tenant  is  per- 
s6nally  injured,  the  landlord  is  liable  for 
the  injury.  ■  Golob  v.  Pasinsky,  178  N.  Y. 
468,  70  N.  E.  973. 

Ihus,  the  landlord  is  liable  for  personal 
injuries  to  a  tenant  caused  by  a  falling 
ceiling  which  was  due  to  a  defective  roof, 
the  landlord  having  the  control  of  the 
roof.  Frank  v.  Simon,  109  App.  Div.  38, 
95  N.  Y.  Supp.  666. 

And  where  the  landlord  leases  to  the 
tenant  a  single  room  in  a  building,  retain- 
ing control  over  the  balance,  including  the 
roof,  it  is  his  duty  to  keep  the  roof  in  re- 
pair. Failing  to  do  so,  he  is  liable  for  a 
personal  injury  to  the  tenant*  by  reason 
thereof.  -  Johns  v.  Fichelberger,  109  111. 
App.  35. 

The  landlord  is  under  an  implied  duty  to 
keep  in  reasonably  safe  condition  that  por- 
tion of  the  premises  reserved  by  him  for 
use  in  common  by  different  tenants  of  the 
balance  of  the  premises.  B.  Shoninger  Co. 
V.  Mann,  209  111.  242,  3  L.R.A.(N.S.)  1097, 
76  N.  E.  364. 

The  duty  being  on  the  landlord  to  keep 
such  portion  of  the  premises  safe,  it  is  no 
defense  that  the  unsafe  condition  was 
caused  by  the  act  of  an  independent  con- 
tractor in  making  repairs.  Robbins  v.  At- 
kins, 168  Mass.  45,  46  N.  E.  426. 

But  where  the  landlord  leases  to  one  per- 
son the  whole  property  without  reserving 
control  over  any  part  of  it,  he  is  not  liable 
for  injuries  to  sublessees,  although  caused 
by  defects  in  portions  of  the  premises  used 
by  them  in  common.  Marlcy  v.  Wheel- 
wright, 172  Mass.  530,  52  N.  E.  1066. 

A  landlord  is  not  liable  for  injury  to  one 
tenant  caused  by  negligence  of  another  ten- 
ant in  leaving  open  a  trapdoor  used  by  ten- 
ants in  common,  and  which  was  meant  to 
be  kept  closed.  Strobel  v.  Liebmann,  197 
N.  Y.  348,  90  N.  E.  998. 

Even  though  the  landlord  cannot  be  com- 
pelled to  make  repairs,  and,  in  the  absence 
of  an  agreement  to  that  effect,  he  is  not 
responsible  for  injuries  resulting  from  such 
failure  to  repair,  yet  if  he  occupies  a  por- 
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tion  of  the  premises  himself,  he  cannot  use 
such  portion  in  a  manner  to  injure  his 
tenants;  and  if  by  his  negligence  in  such 
use,  personal  injury  occurs  to  the  tenant 
while  exercising  due  care,  the  landlord  is 
liable  for  such  injuries.  Indianapolis  Abat- 
toir Co.  V.  Temperly,  169  Ind.  651,  96 
Am.  St.  Rep.  330,  64  N.  E.  906. 

But  it  has  been  held  that  a  landlord  is 
not,  in  the  absence  of  an  express  agreement 
to  repair,  liable  for  injuries'  to  the  tenant 
caused  by  the  bursting  of  a  water  pipe 
running  through  the  tenailt's  room  on  the 
ground  floor,  to  a  lavatory  located  in  the 
rear  end  of  the  building  in  the  second 
story,  used  by  the  landlord.  Charlie's  Trans- 
fer. Co.  V.  Malone,  169  Ala.  326,  48  So. 
706. 

h.  Necessity  of  notice  of  defect. 

To  recover  for  injury  received  from  the 
defective  condition  of  the  premises  used  in 
common,  the  burden  is  on  the  tenant  in- 
jured to  show  that  the  landlord  knew  of 
the  defect  or  by  the  exercise  of  reasonable 
care  would  have  known  of  it.  Lynch  v. 
Swan,  167  Mass.  530,  46  N.  £.  51.  Either 
knowledge  of  the  defect  must  be  shown  or 
that  it  had  been  in  an  unsafe  condition  for 
such  a  length  of  time  that  the  landlord 
should  have  known  of  it.  Idel  v.  Mitchell, 
168  N.  Y.  134,  62  N.  E.  740;  Decker  v.  Os- 
terweil,  129^.  Y.  Supp.  681.  The  circum- 
stances must  be  equivalent  to  notice;  Han- 
selman  v.  Broad,  113  App.  Div.  447,  09  N. 
Y.  Supp.  404.  But  the  landlord  is  charge- 
able only  with  reasonable  care  in  the  dis- 
covery of  defects.  Smith  v.  Donnelly,  93 
App.  Div.  569,  87  N.  Y.  Supp.  893.  The 
measure  of  the  landlord's  duty  is  reason- 
able care  and  prudence.  Schwartz  v.  Mon- 
day, 49  Misc.  527,  97  N.  Y.  Supp.  978. 

It  is  not  necessary  that  the  knowledge  of 
the  landlord  should  be  actual.  If  his  want 
of  actual  knowledge  is  simply  the  result  of 
his  own  negligence,  knowledge  will  never- 
theless be  imputed  to  him.  Thum  Bros.  v. 
Rhodes,  12  Colo.  App.  246,  55  Pac.  264. 

In  order,  however,  that  it  may  be  the  duty 
of  the  landlord  to  investigate,  there  must 
be  something  to  suggest  an  investigation. 
It  is  not  negligence  to  fail  to  discover  a 
concealed  weakness  in  a  wall,  where  its  ap- 
pearance indicates  soundness  and  strength. 
Ibid. 

X.  Statutory  provisions^ 

A  statute  of  Louisiana  "requiring  a  land- 
lord to  repair  the  leased  premises  applies 
only  to  serious  defects.  It  does  not  apply 
to  defects  insignificant  in  character;  as  to 
such,  even  if  the  landlord  promises  Vo  re- 
pair them,  it  is  the  duty  of  the  tenant  to 
repair  if  the  landlord  fails  to;  and  if  he 
does  not  do  so,  but  uses  the  premises  and  is 
injured  thereby,  he  cannot  recover  from  the 
landlord.  Brodtroan  v.  Finerty,  116  La. 
1103,  41   So.  329. 

Under  the  Code  of  Georgia,  a  landlord,  in 
the  absence  of.  stipulations  to  the  contrary, 
is  bound  to  keep  the  premises  in  repair,  pro- 
81  L.R.A.(N.S.) 


viding  notice  of  the  need  of  repair  is  given 
him.  Stack  v.  Harris,  111  Ga.  149,  36  S. 
E.  616;  Veal  v.  Hanlon,  123  Ga.  642,  51 
S.  E.  679. 

Even  though  an  ordinance  requires  land- 
lords to  keep  rented  premises  in  repair,  a. 
tenant  injured  from  a  defect  in  the  prem- 
ises caused  by  the  failure  of  the  landlord 
to  repair  cannot  recover  for  the  injury,  un- 
less actual  notice  of  the  defect  is  brought 
home  to  the  landlord.  Battres  v.  Heiss, 
2  Ky.  L.  Rep.  308. 

Where,  by  statute,  it  is  a  duty  of  the 
landlord  to  keep  in  safe  repair  an  elevator 
in  the  leased  premises,  he  is  liable  for  per- 
sondl  injuries  received  from  a  defect  there- 
in, arising  from  his  neglect,  without  refer- 
ence to  any  express  agreement  on  his  part 
to  repair.  Welker  v.  Anheuser-Busch 
Brewing  Asso.  103  Minn.  189,  114  N.  W. 
746. 

XI.  Contributory  negligence  of  tenant. 

Even  where  the  landlord  is  primarily  lia- 
ble to  the  tenant  for  personal  injuries  re- 
ceived from  the  defective  condition  of  the  de- 
mised premises,  the  right  of  the  tenant  to 
recover  for  such  injuries  may  be  barred  by 
his  negligent  conduct  in  using  the  premises 
with  knowledge  of  their  unsafe  and  danger- 
ous condition,  since  in  such  cases  the  tenant,, 
in  thus  placing  himself  in  a  position  of  dan- 
ger, assumes  the  risk  of  any  injury  caused 
thereby.  Gallagher  v.  Button,  73  Conn. 
172,  46  Atl.  819;  Martin  v.  Surman,  11& 
111.  App.  282;  Purcell  v.  English,  86  Ind. 
34,  44  Am.  Rep.  255;  Vorrath  v.  Burke,  63 
N.  J.  L.  188,  42  Atl.  838. 

If  .the  dangerous  condition  is  open  and 
obvious,  and  the  tenant  voluntarily  exposes, 
himself  to  danger  therefrom,  and  receives 
injuries,  his  contributory  negligence  is  a 
bar  to  his  claim  against  the  landlord.  Mar- 
tin V.  Surman,  116  111.  App.  282;  PurceU 
V.  English,  86  Ind.  34,  44  Am.  Rep.  255; 
Vorrath  v.  Burke,  63  N.  J.  L.  188,  42  Atl. 
838;  O'Dwyer  v.  O'Brien,  13  App.  Div.  570^ 
43  N.  Y.  Supp.  815;  Schwartz  v.  Apple,  21 
Misc.  613,  48  N.  Y.  Supp.  253;  Brown  f. 
W  ittner,  43  App.  Div.  135,  59  N.  Y.  Supp. 
386;  Reams  v.  Tavlor,  31  Utah,  288,  8 
L.R.A.(N.S.)  436,  120  Am.  St.  Rep.  930,  87 
Pac.  1089,  11 -A.  &  E.  Ann.  Cas.  51;  Mc- 
Ginn v.  French,  107  Wis.  54,  8  N.  W.  724. 

Brown  v.  Toronto  General  Hospital,  23 
Ont.  Rep.  509  (especially  where  at  a  small 
expense  the  dangerous  condition  may  be 
obviated)  ;  Bianchi  v.  Del  Valle,  117  La. 
687,  42  So.  148;  Reams  v.  Taylor,  31  Utah^ 
288,  8  L.R.A.(N.S.)  436,  120  Am.  St.  Rep. 
930,  87  Pac.  1080,  11  A.  &  E.  Ann.  Cas.  51. 

In  Cavalier  v.  Pope  [1906]  2  K.  B.  767* 
74  L.  J.  K.  J.  B.  857,  54  Week.  Rep.  68,  93 
L.  T.  N.  S.  475,  21  Times  L.  R.  747,  it  i» 
ointed  out  that  an  agreement  by  a  land- 
ord  to  repair  cannot  be  taken  to  have  in- 
vited the  tenant,  pending  repairs  or  after 
the  expiration  of  a  reasonable,  time  when 
such  repairs  ought  to  have  beep  made,  to 
remain  in  occupancy  of  the  premiaes,  on 
tlie  footing  that,  as  between  them,  the 
premises  are  to  be  taken  as  repaired. 
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So,  when  the  landlord  is  under  contract 
to  keep  the  premises  in  repair,  and  is  noti- 
fied of  the  need  of  them,  and  fails  to  make 
them,  if  the  property  cannot  safely  be  oc- 
cupied, the  tenant  can  ordinarily  abandon 
it.  Hence,  if  with  knowledge  of  such  condi- 
tion he  remains  on  the  premises,  as  a  gen- 
eral rule  he  will  be  denied  the  right  to  re- 
cover for  injuries  received  thereby,  on  the 
ground  of  his  contributory  negligence,  even 
if  the  landlord  was  also  negligent.  Thomp- 
son V.  Clemens,  96  Md^  196,  60  L.R.A.  580, 
53  Atl.  919. 

But  in  Graff  x.  Lent  Brewing  Co.  130 
Mo.  App.  618,  109  S.  W.  1044,  it  is  said 
that  a  tenant  is  justified  in  relying  on  the 
promise  of  the  landlord  to  repair  a  defect 
in  the  premises,  notwithstanding  the  lapse 
of  a  reasonable  time  for  the  performance 
of  that  duty;  that  the  mere  failure  of  the 
landlord  to  act  with  reasonable  prompt- 
ness does  not  require  the  tenant  to  construe 
the  omission  as  a  refusal  to  perform  the 
agreement.  And  during  a  period  in  which 
a  reasonable  man  in  his  situation  would 
have  been  justified  in  relying  on  the  prom- 
ise, the  tenant  is  not  precluded  from  using 
the  premises,  unless  the  defect  is  of  such 
a  nature,  and  the  risk  of  using  them  is 
so  obvious  and  glaring,  as  to  threaten 
immediate  injury. 

Generally,  the  mere  fact  that  a  tenant  is 
aware  of  the  defective  condition  of  a  portion 
of  the  premises  which  it  is  the  duty  of  the 
landlord  to  repair  does  not,  as  a  matter  of 
law,  make  it  contributory  negligence  to 
continue  the  use  of  the  same,  if  it  reason- 
ably appears  that  he  might  safely  do  so 
with  the  exercise  of  care.  Karlson  v.  Healy, 
38  App.  Div.  486,  56  N.  Y.  Supp.  361; 
Brown  v.  Wittner,  43  App.  Div.  135,  59  N. 
Y.  Supp.  385;  Lendle  v.  Kobinson,  53  App. 
Div.  140,  65  N.  Y.  Supp.  894;  Wesener  v. 
Smith,  89  App.  Div.  211,  85  N.  Y.  Supp. 
837;  Keating  v.  Mott,  92  App.  Div.  166, 
86  N.  Y.  Supp.  1041. 

Moving  on  dangerous,  premises,  danger- 
ous because  of  an  open  cistern,  is  not  neg- 
ligence which  will  preclude  the  tenants' 
recovery  from  the  landlord  for  the  death  of 
their  child  by  falling  into  the  cistern,  where 
they  relied  upon  the  landlord's  promise  im- 
mediately to  repair  and  put  tne  &ame  in 
safe  condition.  Stillwell  v.  South  Louis- 
ville Land  Co.  22  Ky.  L.  Rep.  785,  52 
L.R.A.  325,  68  S.  W.  696. 

If  the  premises  were  out  of  repair,  but  not 
so  obviously  so  that  a  person  of  ordinary 
prudence  must  have  known  that  they  were 
dangerous,  a  tenant  injured  thereby  is  en- 
titled to  have  the  question  of  contributory 
negligence  in  using  the  premises  submit- 
ted to  the  injurv.  Johnson  v.  Collins,  98  Ga. 
271,  26  S.  E.  744. 

Negligence  9f  the  landlord  and  contribu- 
tory negligence  of  the  tenant  are  ques- 
tions for  the  jury.  Kenney  v.  Rhinelander, 
163  N.  Y.  576.  57  N.  E.*1114;  JollifTe  v. 
Miller.  126  App.  Div.  763,  111  N.  Y.  Supp. 
406;  De  Mateo  v.  Perano  —  N.  J.  — ,  78 
Atl.   162. 

If  a  tenant,  during  the  tenancy,  has  am- 
34  L.R.A.(N.S.) 


pie  opportunity  to  learn  of  the  condition 
of  appliances  attached  to  the  leased  prem- 
ises, the  jury  should  consider  this  fact, 
and  the  fact  that  the  tenant  made  use  of 
such  appliances  without  having  attempted 
to  ascertain  the  safety  thereof,  as  bearing^ 
upon  the  negligence  of  the  tenant,  who  was 
personally  injured  in  such  use.  Gallagher 
V.  Button,  73  Conn.  172,  46  Atl.  819. 

A.  G.  S. 


liOUISIANA  SUPREME  COURT 

STATE  OF  LOUISIANA 

V. 

REVEREND  DOCTOR  WALDRON,  Appt. 

(128  La.  559,  54  So.  1009.) 

Witness  —  defendant  —  testing  credi- 
bility. 

1.  Where  a  defendant  in  a  criminal  prosecu- 
tion tenders  himself  as  a  witness  in  liis  own 
behalf,  he  is  subject  to  the  same  treatment 
as  any  other  witness;  and  as  a  litigant,  or 
defendant  in  a  criminal  prosecution,  who 
tenders  a  witness,  thereby  in  effect  vouches 
for  his  credibility,  and  asks  the  court  and 
the  jury  to  accept  him  as  a  person  to  be 
believed,*the  apposing  litigant,  or  the  state, 
lias  a  right  to  elicit  further  information 
about  him  than  is  conveyed  by  the  mere 
name  that  he  chooses  to  give,  and  may  ask 
him  such  questions  as:  "Are  you  not  an  es- 
caped convict?"  "Are  you  not  a  fugitive 
from  justice?"  "Under  what  name  did  you 
register   at  the   Hotel?"   etc. 

Appeal  ^  oppressive  cross-examination. 

2.  The  trial  courts  may  protect  witnesscji 
from  unreasonable  or  oppressive  cross-ex- 
amination; but  this  court  would  be  rather 
slow  in  interfering,  in  a  matter  of  that  k*nd, 
with  the  exercise  of  the  discretion  vested  in 
these  tribunals*. 

(April  24,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  convicting  him  of  embez- 
zlement.   Aflfirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Murff  for  appellant. 

Mr.  G.  A.  Gondran,  with  Messrs.  Wal* 

Headnotes   by   Monboe,   J. 

Note.— The  question  suggested  in  the  fore- 
going case,  whether  cross-examination  is  a 
proper  means  of  proving  a  conviction  of 
crime,  for  purposes  of  impeachment,  or 
whether  such  conviction  must  be  proved  by 
the  record,  is  discussed  in  the  note  to  Dot- 
terer  v.  State,  30  L.R.A.(N.S.)  846. 
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Cer  Galon,  Attorney  General,  and  J.  M. 
Foster,  for  the  State. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

On  Motion  to  Dismiss  Appeal. 

,  Defendant  has  appealed  from  a  convic- 
tion of  embezzlement  and  the  sentence  im- 
posed therefor.  The  state  moves  to  dismiss 
the  appeal,  on  thS  grounds  (1)  that  it  was 
not    taken    within    three    days    aftei*    the 

'  sentence  had  been  pronounced;  and  (2) 
tliat  no  return  day  was  fixed  by  the  judge. 

1.  The  sentence  was  pronounced  on  Feb- 
ruary 25,  1911,  and  the  appeal  was  taken 
on  March  Ist,  following.  There  was  a  Sun- 
day intervening,  and  the  case  is  one  in 
which  that  day  is  to  be  excluded  in  comput- 
ing the  delay;  Act  No.  108  of  1898;  State 
V.  Boyle,  9  La.  Ann.  371 ;  State  ex  rel. 
State  Pharmaceutical  Asso.  v.  Michel,  52 
La.  Ann.  930,  49  L.R.A.  218,  78  Am.  St. 
Rep.  364,  27  So.  605. 

2.  By  an  amendment  to  the  transcript,  it 
appears  that  the  judge  did  fix  the  return 
■day,  according  to  law,  and  the  clerk  omitted 
to  make  the  entry  on  the  minutes. 

The  motion  to  dismiss  the  appeal  is 
thei'etore   overruled. 

On  the  Merits. 

Defendant,  having  taken  the  stand  as 
■a  witness  in  his  own  behalf,  was  asked, 
"Are  you  not  an  escaped  convict?"  to  which 
his  counsel  objected,  on  the  grounds:  "(1) 
Thnt  it  is  not  a  proper  method  of  testing 
the  truth  and  veracity  of  the  witness;  (2) 
txecause  it  calls  for  some  particular  crime, 
if  any  at  all,  unconnected  with  this,  and 
A  dissimilar  crime;  (3)  it  tends,  indirect- 
ly, to  bring  the  defendant's  character  be- 
fore the  jury  in  a  light  that  would  attack 
his  character  or  reputation,  which  cannot 
be  done  until  he  puts  his*  character  at 
«take." 

Other  questions  asked  were:  "Under 
what  name  did  you  register  at  the  hotel 
in   Joplin,  Missouri?" 

"Are  you  not  a  fugitive  from  justice 
from    Arkansas?" 

"I  will  ask  3'ou  if  you  are  not  a  fugitive 
from  justice  from  Phillips  county,  Ar- 
icansas." 

And  the  objections  were  the  same  in  each 
instance,  and  were  overruled.  To  the  ques- 
tions whether  he  was  an  escaped  convict  or 
•a  fugitive  from  justice,  the  defendant  an- 
swered, "No."  To  the  question,  "Under 
what  name  did  you  register  at  the  hotel  in 
Joplin,  Missouri?"  he  replied,  "J.  C.  Mil- 
ler," We  are  of  opinion  that  thei*  is  no 
•error  in  the  ruling  complained  of.  The  de- 
fendant had  tendered  himself  as  a  witness, 
and  was  subject  to  the  same  treatment  as 
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any  other  witness;  and  where  a  litigant,  or 
a  defendant  in  a  criminal  prosecution,  ten- 
ders a  witness,  thereby  in  effect  Vouching 
for  his  credibility,  and  asking  the  court  and 
the  jury  to  accept  him  as  a  person  to  be 
believed,  the  opposing  litigant,  or  the  state, 
has  the  right  to  elicit  further  information 
about  him  than  is  conveyed  by  the  mere 
name  that  he  chooses  to  give.  State  v. 
Taylor,  45  La.  Ann.  005,  12  So.  927;  State 
V.  Murphy,  45  La.  Ann.  959,  13  So.  229; 
State  V.  Casey,  110  La.  712,  34  So.  746; 
State  V.  Barrett,  117  La.  .1086,  42  So.  513; 
State  V.  Caron,  118  La.  356.  367,  42  So. 
960. 

"Under  most,  if  not  all,  of  the  modem 
statutes,  the  accused  may  become  a  witness 
if  he  so  desires;  but  he  is  not  obliged  to, 
and,  if  he  does,  he  is,  in  general,  subject 
to  cross-examination  and  impeachment,  the 
same  as  any  other  witness,  so  long  as  his 
constitutional  rights  or  privileges,  not  in 
some  way  expressly  waived  by  him,  are 
not  invaded."    4  Elliott,  Ev.  p.  6,  §  2705. 

It  is  admissible  to  ask  a  witness  whether 
he  has  not  been  in  the  penitentiary.  Real 
V.  People,  42  N.  Y.  270;  Wharton,  Crim. 
Ev.  §§  474,  488.  Where  the  inquiry  is 
whether  he  has  been  convicted,  and,  if  so, 
of  what,  a  different  rule  may,  perhaps,  ap- 
ply, and  the  production  of  the  record  may 
be  required,  as  such  an  inquiry  involves 
questions  as  to  the  jurisdiction  and  pro- 
ceedings of  the  court,  which  the  witness 
may  not  be  competent  to  answer.  Even  in 
such  case,  however,  where  the  defendant 
himself  becomes  a  witness.  Judge  Cooley, 
speaking  for  the  Michigan  court,  has  said: 
"We  think  the  reasons  for  requiring  the 
record  evidence  of  a  conviction  have  very 
little  application  to  a  case  where  the  party 
convicted  is  himself  upon  the  stand,  and 
is  questioned  concerning  it,  with  a  view 
to  sifting  his  character,  upon  cross-exam- 
ination. Tlie  danger  that  he  will  falsely 
testify  to  a  conviction  which  never  took 
place,  or  that  he  may  be  mistaken  about 
it,  is  so  slight  tiiat  it  may  almost  be 
looked  upon  as  purely  imaginary;  while 
the  danger  that  worthless  characters  will, 
unexpectedly,  be  placed  upon  the  stand, 
with  no  opportunity  for  the  opposite  party 
to  produce  the  record  evidence  of  their 
infamy,  is  always  palpable  and  imminent." 
Knobloch,  Crim.  Dig.  p.  424,  note;  Clemens 
V.  Conrad,  19  Mich.  170. 

The  trial  court  may  protect  a  witness 
from  unreasonable  or  oppressive  cross-ex- 
amination: but  this  court  would  be  rather 
slow  in  interfering,  in  a  matter  of  that 
kind,  with  the  exercise  of  the  discretion 
vested  in  those  tribunals,  and  finds  no 
occasion  to  do  so  in  this  case. 

Judgment  affirmed. 
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MISSISSIPPI  supreme:  court. 

ALBERT  BROWN,  Appt., 

V. 

,  STATE  OF  MISSISSIPPI. 

(—  Miss.  — ,  64  So.  305.) 

Indictment  ^  mnrder  —  statutory  man- 
slaughter. 

1.  It  is  not  reversible  error  to  indict  for 
murder  one  killing  a  trespasser  on  his  land, 
although  the  statute  provides  that  the  crime 
under  such  circumstances  shall  be  man- 
slaughter, since  the  benefit  of  the  statute 
must  be  secured  at  the  trial. 

Homicide  ^  manslaughter  —  statute  ^ 
murder. 

2.  One  who  prepares  himself  with  a  dead- 
ly  weapon    and    lies    in   wait   for   a   tres- 1 
passer  on  his  property  may  be  found  guilty 


of  murder  for  killing  him^  although  a  stat- 
ute provides  that  every  person  who  shall 
unnecessarily  kill  another  while  resisting  an 
attempt  by  such  person  to  do  an  unlawful 
act  shall  be  guilty  of  manslaughter. 

Criminal  law  —  failure  to  produce  wlt- 
'  ness  —  comment  by  prosecutor. 

3.  Failure  of  an  accused  to  produce  wit- 
nesses cannot  be  made  the  subject  of  un- 
favorable comment  by  the  prosecuting  at- 
torney, if  they  were  equally  available  to 
the  ^tate. 

(February  20,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Copiah  Coun- 
ty convicting  him  of  manslaughter.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Note.  —  Comment  by  prosecuting  attor^ 
neif  on  failure  of  defendant  to  pro- 
duce  witness  as  ground  for  reversal 
or  neio  trial, 

Tlie  earlier  cases  dealing  with  this  sub- 
ject are  gathered  in  a  note  to  People  v. 
Fielding,  46  L.R.A.  641. 

As  stated  in  that  note,  the  subject  of 
comment  on  failure  of  the  defendant  to  tes- 
tify is  an  independent  statutory  one,  gov- 
erned by  different  rules  from  those  appli- 
cable to  comments  alfecting  his  failure  to 
produce  others  as  witnesses,  and  is  there- 
fore excluded. 

Comments  on  absence  of  witnesses,  and  what 
they  would  testify  to  —  comments  held 
proper. 

While  there  is  some  conflict,  it  is  gen- 
erally held  tliat  it  is  not  ordinarily  error 
for  the  prosecuting  attorney  to  comment 
upon  the  failure  oi  the  defendant  to  pro- 
•duce  witnesses  to  testify. 

The  court  in  McGuire  v.  State,  2  Ohio, 
«G.  D.  318,  said:  "The  question  thus  pre- 
sented is  this:  Whether  in  a  criminal  case, 
where  it  appears  that  at  the  time  of  the  al- 
leged commission  of  the  criminal  act,  a  per- 
•son  jt)intly  charged  therewith  was  present, 
and  might  have  been  called  by  the  defend- 
ant as  a  witness,  and  was  not,  this  is  a 
•circumstance  which  may  be  referred  to  in 
argument,  or  be  considered  by  the  jury. 
On  this  point  the  authorities  differ.  We 
think  the  rule  as  stated  in  Abbott's  Trial 
Brief,  l''»2,  is  reasonable  and  correct,  viz: 
'The  mere  omission  to  call  a  competent  and 
.available  witness  who  has  some  knowl- 
edge of  the  transactions,  which  if  the 
claim  of  the  party  omitting  is  cor- 
rect, would  be  favorable,  and  who  is 
not  adversely  interested  or  biased,  is  a  cir- 
cumstance which  the  jury  may  consider.' 
See  cases  there  cited.  If  this  be  so,  it 
would  seem  also  to  be  a  legitimate  sub- 
ject of  argument  to  the  jury.  Of  course, 
if  both  sides  refuse  to  call  such  witness,  it 
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might  fairly  be  urged  by  either  of  the  par- 
ties, and  the  weight  to  be  given  to  it  would 
depend  upon  the  circumstances  of  each  par- 
ticular case,  and  largely  upon  the  position 
which  the  witness  occupies  to  each  of  the 
parties;  for  if  adverse  in  interest  to  one 
of  them,  such  party  would  hardly  be  ex- 
pected to  call  such  witness." 

And  comments,  of  the  nature  indicated, 
by  the  prosecuting  attorney,  have  been  held 
proper,  or  at  least  not  so  improper  as  to  re- 
quire a  new  trial  or  reversal: 

— comment  on  failure  to  call  codefendant 
as  a  witness.  People  v.  Ye  Foo,  4  Cal. 
App.  730,  89  Pac.  450  (murder) ;  People  v. 
Ruef,  14  Cal.  App.  576,  114  Pac.  48,  54  (of- 
fering bribe) ;  McGilire  v.  State,  2  Ohio 
C.  D.  318  (larceny)  ;  Davis  v.  Com.  —  Ky. 
— ,  121  S.  W.  429,  (murder).  In  the  last 
case  the  court  said  that  if  the  defendant 
had  offered  his  codefendant,  and  the  latter 
had  declined  to  testify  on  the  ground  that 
his  testimony  would  incriminate  him,  it 
would  have  been  improper  to.  comment  on 
such  failure.  But  see  Alabama  and  Tex- 
as cases,  infra,  involving  reference  to  code- 
fendants. 

— in  prosecution  for  adultery,  statement 
that  no  one  knew  better  than  defendant 
why  a  certain  woman  was  not  there  to  tes- 
tify, there  being  evidence  that  defendant 
had  taken  her  to  the  railroad  station  and 
given  her  money.  State  v.  Sanderson,  83 
Vt.  351,  75  Atl.  961. 

— in  prosecution  for  assault  on  girl, 
comment  on  failure  to  call  witness  to  prove 
that  defendant  was  not  afflicted  with  cer- 
tain disease,  notwithstanding  statute  to  ef- 
fect that  refusal  or  omission  of  accused  to 
testify  should  not  create  presumption 
against  him.  Lam  Yee  v.  State,  132  Wis. 
527,  112  N.  W.  425. 

— in  prosecution  for  forgery,  inquiry  why 
defendant  did  not  put  his  mother,  who  was 
present  in  court,  or  his  school  teacher,  on 
the  stand,  to  show  that  he  could  not  write; 
this  not  being  a  reference  to  defendant's 
failure  to  testify  in  his  own  behalf  or  to 
introduce  any  evidence  on  trial  in  hit  be- 
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Messrs.  Clayton,   Mitchell,  A  Clayton 
and  C.  P.  liong  for  appellant./ 
Mr.  Carl  Fox  for  the  State. 

McWillie,   Special  Judge,   delivered   the 
opinion  of  the  court: 

The  appellant,  on  an  indictment  for  the 
murder  of  Alonzo  Addison,  was  convicted 
of  manslaughter.  The  deceased,  a  youth 
under  twenty  years  of  age,  was  at  the  time 
of  the  homicide  engaged,  with  two  oom- 
panions,  in  stealing  watermelons  by  night 
from  the  melon  patch  of  a  brother  of  the 
appellant.  It  is  claimed  on  behalf  of  the 
appellant  that  the  court  below  erred  in 
submitting  to  the  jury  the  question  of 
whether  or  not  he  was  guilty  of  murder; 
manslaughter  being  the  only  crime  of  which 


he  could  be  convicted,  since  the  deceased 
was  himself  at  the  time  offending  against 
the  law. 

Section  1237,  Code  of  1906,  is  relied  on 
in  support  of  this  position.  We  quote  it  afr 
follows:  "Killing  unnecessarily,  while  re- 
sisting effort  of  slain  to  commit  felony  or 
do  unlawful  act,  etc. — Every  person  who 
shall  unnecessarily  kill  another,  either 
while  resisting  an  attempt  by  such  other 
person  to  commit  any  felony  or  to  do  any 
unlawful  act,  or  after  such  attempt  shall 
have  failed,  shall  be  guilty  of  manslaugh- 
ter."  With  the  propriety  of  returning  an 
indictment,  valid  upon  its  face,  this  court 
can  have  no  concern,  in  the  absence  of  any 
showing  of  misconduct  in  the'  proceedings- 
before  the  grand  jury.    The  indictment  he- 


half.     Reesenian   v.    State,   50   Tex.   Crim. 
Rep.  430,  128  S.  W.  1126. 

— comment  of  failure  of  defendant,  who 
claimed  that  deceased's  knife  slit  his  shirt 
open  and  cut  him,  to  introduce  shirt  in 
evidence,  and  allusion  to  fact  that  his  wife 
had  shirt  in  her  possession  and  refused  to 
produce  it.  Eggleston  v.  State,  69  Tex. 
Crim.  Rep.  642,  128  S.  W.  1105. 

— comment  on  failure  to  call  defendant's 
father,  who  was  in  court,  and  who  was  first 
on  scene  after  alleged  homicide  had  been 
committed.  Jackson  v.  State,  66  Tex.  Crim. 
Rep.  28,  117  S.  W.  990. 

— comment  on  failure  to  produce  one  who 
defendant  testified  was  his  friend  and  was 
with  him  on  the  night  the  alleged  murder 
was  committed,  or  refer  to  such  person  as 
an  accomplice  of  defendant.  W^hite  v.  State, 
—  Tex.  Crim.  Rep.  — ,  100  S.  W.  941. 

— in  prosecution  for  robbery,  comment  on 
manner  in  which  defendant's  grips  were 
spirited  away  by  his  attorney,  and  assign- 
ing this  as  reason  why  prosecution  was 
not  able  to  prove  their  contents,  although 
under  defendant's  attorney's  privilege  ne 
could  refuse  to  disclose  the  contents  of  such 
grips.  Tabor  v.  State,  52  Tex.  Crim.  Rep. 
387,  107  S.  W.  1116. 

— comment  on  failure  of  defendant  to  in- 
troduce his  father,  who  was  under  rule  as 
defendant's  witness.  Porch  v.  State,  50  Tex. 
Crim.  Rep.  335,  99  S.  W.  102. 

—-comment  on  failure  to  take  deposition 
of  sheriff  to  whom  defendant  testified  he 
voluntarily  surrendered  in  another  state, 
and  remarking  that  state  could  not  take 
such  deposition.  Johnson  v.  State,  —  Tex. 
Crim.  Rep.  —,  45  S.  W.  901. 

— comment  on  failure  to  examine  wit- 
nesses whom  defendant  subpoenaed,  or  to 
introduce  witnesses  to  show  where  he  spent 
night  upon  which  alleged  burglarly  was 
committed.  State  v.  Costner,  127  N.  C.  566, 
80  Am.  St.  Rep.  809,  37  S.  E.  326. 

— comment  on  fact  that  defendant  did 
not  put  witnesses  whom  he  had  present  up- 
on stand,  and  asking  why  he  did  not  prove 
by  his  brother  where  he  was  on  the  night 
the  alleged  larceny  was  committed,  the 
court  savintr  that  it  made  no  difference  that 
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I  his  brother  had  been  summoned  by  the  state 
or  had  not  been  summoned  at  all,  since 
defendant  could  have  summoned  him  as  his- 
witness  in  any  event.  State  v.  Kiger,  115 
N.  C.  746,  20  S.  E.  456. 

— inquiry  as  to  where  son  of  defendant 
was,  and  why  he  was  not  called  to  testify, 
since  defendant's  evidence  showed  that  he 
was  eyewitness  to  murder  with  which  de- 
fendant was  charged,  and  stating  that  he 
had  testified  on  former  trial.  State  v.  Park^ 
er,  172  Mo.  191,  72  S.  W.  650. 

— comment  on  failure  of  defendant,  ac- 
cused of  violating  dramshop  act,  to  call 
witness  who  could  have  corroborated  his 
evidence  as  to  alleged  sale.  State  v.  Up- 
ton, 130  Mo,  App.  316,  109  S.  W.  821. 

— comment  on  failure  of  defendant,  ar- 
rested soon  after  affray,  to  call  sheriff  and 
those  about  jail,  to  confirm  claim  that  he 
had  bump  on  his  head  caused  by  blow  by 
assailant.  State  v.  Mims,  36  Or.  316,  61 
Pac.    888. 

— interrogation  why  defense  in  murder 
trial  did  not  bring  witnesses  from  county 
where  witness  for  the  state  resided  to  im- 
peach him,  it  appearing  that  defendant's 
counsel  stated  that  such  witness  was  un- 
worthy of  belief.  Bardin  v.  State,  143  Ala. 
74,  38  So.  833. 

— argument  that  defendant,  charged  with 
maintaining  liquor  nuisance,  should  have 
produced  one  of  four  men  found  on  prem- 
ises, and  that  if  state  was  under  obligation 
to  produce  them  the  failure  was  explained 
by  fact  that  they  were  friends  of  defendants 
and  it  was  not  safe  for  government  to  sum- 
mon them.  Com.  v.  McCabe,  163  Mass.  08, 
39  N.  E.  777. 

— statement  that  only  testimony  offered 
to  refute  statements  of  prosecuting  wit- 
ness was  defendant's  own  testimony,  this 
being  merely  statement  of  fact  borne  .out 
by  record.  Hawkins  v.  State,  —  Tex.  Crim. 
Rep.  — ,  71  S.  W.  756. 

— comment  on  failure  of  defendant  to  call 
witness  who  appeared  upon  indictment  a» 
one  who  testified  before  grand  jury,  the 
defense  having  closing  argument.  State  v. 
Sheltrey,  100  Minn.  107,  110  N.  W.  353, 
10  A.  &  E.  Ann.  Cas.  245. 
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ing  duly  returned,  the  accused  was  triable 
on  it,  and  the  objection  founded  upon  the 
Above  statute  can  onlj  relate  to  the  pro- 
ceedings on  the.  trial. 

The  greater  charge  of  murder  includes 
the  lesser  charge  of  manslaughter,  and  the 
•conviction  of  the  lesser  crime  was  in  any 
event  within  the  statute.  But  on  the 
trial  there  was  evidence  tending  to  show 
facts  which  fully  warranted*  the  court  be- 
low in  submitting  to  the  jury  the  question 
•of  whether  or  not  the  appellant  was  guilty 
of  the  greater  crime  of  murder.  The  mal- 
ice essential  to  a  conviction  of  murder 
may  be  ascertained  from  previous  threats 
and  measures  taken  in  preparation,  and, 
too,  may  arise  suddenly  and  be  implied 
from  circumstances,  as  from  the  intention- 


al use  at  the  outset  of  a  deadly  weapon. 
There  was  evidence  that  appellant  had,  on 
the  day  preceding  the  night  of  the  trag- 
edy, threatened  that  the  next  trespasser 
upon  the  melon  patch  would  be  found  there 
the  next  morning,  which  threat,  while  not 
directed  against  the  deceased  individually, 
was  directed  against  a  class  of  which  he 
unfortunately  became  a  member,  and  that 
at  the  time  of  the  killing  appellant  was  in 
ambush,  armed  with  a  double-barreled  shot- 
gun, and  fired  upon  the  deceased  when  the 
latter  was  only  10  or  12  steps  distant  and 
in  an  attitude  wholly  inoffensive,  except 
as  to  the  prosecution  of  the  trespass  upon 
the  melon  patch,  and  deceased  and  his  com- 
panions all  being  unarmed.  It  is  true  that 
the  gun   was  loaded   with   bird  shot,   and 


— statement  that  as  defendant  had  not 
impeached  state's  witness  the  jury  might 
inter  that  his  reputation  could  not  be  im- 
peached. Earle  v.  State,  —  Ala.  App.  — , 
^6  So.  32. 

^-comment  on  failure  to  call  witnesses 
AS  to  plaintiff's  bad  character  from  her  home 
«ity,  as  reply  to  argument  of  defendant's 
counsel  that  jury,  in  determining  punish* 
ment  for  using  abusive  and  obscene  lan- 
guage, might  look  to  fact  that  woman  in 
whose  presence  language  was  uttered  was 
Accustomed  to  such  language  and  was  of 
bad  character.  Nicholson  v.  State,  149  Ala. 
«1,  42  So.  1016. 

— comment  on  failure  of  defendant  to 
•call  his  mother^  who  was  present  and  begged 
him  not  to  shoot.  State  v.  Thomas,  127 
La.  676,  —  L.KA.  ( N.S. )  — ,  63  So.  868. 
'  -—comment  on  failure  of  defendant's  coun- 
sel to  pross-examine  defendant's  clerks,  who 
were  familiar  with  the  book  in  which  he 
•claimed  there  were  errors,  notwithstanding 
statute  that  neglect  or  refusal  of  accused 
to  testify  should  not  be  commented  upon 
to  court  or  jury.  State  v.  Griswold,  73 
Conn.  96,  46  Atl.  829. 

So,  where  defendant's  counsel  asked  why 
«tate  did  not  produce  witness  whom  defend- 
ant was  claimed  to  have  conspired  with, 
and  why  such  witness  was  never  indicted, 
the  statement  of  the  prosecuting  attorney 
that  it  seemed  that  if  anyone  could  be  ex- 
pected to  have  called  witness  it  would  have 
been  defendant,  since  evidence  showed  they 
were  friendly,  and  that  if  no  conspiracy 
existed  between  them  it  would  have  been  eas}' 
matter  for  them  to  have  been  present  and 
explained  or  denied  the  conspiracy,  was 
held  proper  upon  same  principle  that  illegal 
evidence  may  be  rebutted  by  evidence  of 
same  character.  Hanners  v.  State,  147 
Ala.  27,  41  So.  973. 

And  where  the  court  instructed  the  jury 
to  disregard  them,  the  following  comments 
were  held  not  to  demand  a  reversal: 

— statement  that  it  was  only  fair  to  pre- 
sume that  testimony  of  witness,  who  was 
only  one  having  knowledge  of  fact,  and 
who  had  not  been  called,  would  not  benefit 
defendant,  or  defendant  would  have  had  | 
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him  at  the  trial.    People  v.  Quimby,  6  Cal. 
App.   482,  92   Pac.  493. 

— calling  attention  to  failure  of  defend- 
ant, charged  with  rape,  to  call  witnesses 
who  knows  about  marks  on  his  face.  Peo- 
ple V.  Bene,  130  Cal.  169,  62  Pac.  404. 

— comment  on  failure  of  defendant  to 
produce  witnesses  at  preliminary  examina- 
tion. State  V.  Wong  Tung  Hee,  41  Wasli. 
623,  84  Pac.  696. 

And  in  State  v.  Kullman,  226  Mo.  626, 
126  S.  W.  449,  which  was  a  prosecution 
for  forgery,  in  which  the  defendant  set  up 
the  statute  of  limitations,  it  was  held  that 
if  it  was  error,  which  the  court  doubted, 
for  the  prosecuting  attorney  to  state  in  his 
argument  that,  if  the  defendant  had  been 
in  the  state,  he  could  easily  have  brought 
witnesses  upon  the  stand  to  prove  the  fact, 
the  error  was  cured  by  the  order  of  the 
court  that  it  be  withdrawn  and  excluded 
from  the  jury,  which  was  all  that  the  de- 
fendant's counsel  requested. 

In  People  v.  McGarry,  136  Mich.  316, 
99  N.  W.  147,  it  was  held  not  reversible 
error  for  the  prosecuting  attorney  to  In- 
quire in  his  argument  why,  if  the  state- 
ment of  two  witnesses  was  not  true,  the  de- 
fendant should  not  bring  in  two  others  ap- 
parently qualified  to  testify  to  the  same 
matters  to  contradict  them,  and  to  state 
that  the  jury  could  see  why  it  was  that  such 
men  were  not  produced,  and  to  state  that 
even  the  deposition  of  a  certain  witness 
was  not  in  the  case  any  more.  Tlie  court 
said:  "There  are  many  cases  which  justi- 
fy comment  upon  the  failure  of  a  party  to 
produce  particular  witnesses,  and  the  rule 
extends  to  criminal  cases.  3  Rice,  £v.  29; 
State  V.  Ward,  61  Vt.  163,  17  Atl.  483,  8 
Am.  Grim.  Rep.  207.  It  is  not  an  unquali- 
fied right,  and  depends  upon  the  circum- 
stances of  the  case.  We  think  it  applies  to 
a  deposition  taken  by  the  party,  and  not 
used,  and  to  accomplices  and  other  wit- 
nesses within  their  control,  or  with  whom 
they  are  or  .have  been  closely  associated, 
especially  where  such  witnesses  are  in  a 
position  to  speak  on  matters  damaging  to 
such  party,  already  in  evidence." 

So,  in  Jackson  v.  United  States,  42  C.  C. 
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might  not,  when  so  loaded,  have  been  a 
deadly  weapon  when  fired  from  a  greater 
distance;  but,  as  the  result  showed,  and 
as  tlie  appellant  must  be  treated  as  know- 
ing, it  was  a  deadly  weapon  when  directed 
against  a  human  being  at  such  short  range. 
'I  he  case  of  Long  v.  State,  52  Miss.  2 J, 
in  which  the  statute  above  mentioned  was 
considered,  aflTords  no  sanction  for  the  view 
that  upon  an  indictment  for  murder  the 
fact  that  the  unnecessary  killing  was  of 
one  engaged  in  the  commission  of  a  misde- 
meanor precludes  an  inquiry  into  the  ques- 
tion of  malice,  in  order  to  determine 
whether  the  crime  was  murder  or  man- 
slaughter. In  a  murder  trial,  where  self- 
defense  was  set  up  and*  the  statute  in  ques- 
tion was  relied  on,  the  case  being  parallel 


with  the  one  at  bar  in  so  far  as  the  power 
of  the  jury  to  convict  either  of  murder 
or  manslaughter  was  concerned,  this  court 
declared:  "Code  1892,  §  1159,  has  never  yet 
been  and  never  will  be  applied,  in  a  case 
lik^  this,  to  reduce  a  homicide  from  mur- 
der to  manslaughter."  McMaster  v.  State,. 
—  Miss.  — ,  29  So.  622.  In  another  murder 
case,  where  the  statute  does  not  clearly 
appear  to  have  been  relied  on,  this  court 
condemned  an  instruction  for  the  state  on 
the  ground  that  a  killing  in  self-defense  i» 
not  an  unnecessary  killing;  and  it  may  be 
tliat  the  case  last  cited  was  predicated  on 
the  fact  that  a  killing  cannot  be  both  neces- 
sary and  unnecessary.  Brandon  v.  State,. 
75  Miss.  904,  23  So.  517. 
It   is  undeniable,   however,   that  a  tres- 


A.  452,  102  Fed.  473,  it  was  held  that  in 
a  case  where  defendant  put  in  on  evidence 
before  the  jury,  an  inquiry  by  the  prosecut' 
ing  attorney  in  his  argument,  "Why  didn't 
the  defendant  put  a  sworn  witness  on  the 
stand?"  did  not  necessarily  imply  that 
the  attorney  was  commenting  on  the  fact 
that  the  defendant  had  not  taken  the  wit- 
ness stand,  where  tliere  were  a  large  num- 
ber of  persons  present  when  the  act  in  ques- 
tion was  committed,  and  it  was  held  that 
it  was  not  such  a  plain  error  as  to  require 
a  reversal,  where  there  was  no  sufiicient 
assignment  of  error,  and  the  court  charged 
that  the  remarks  of  counsel  must  not  preju- 
dice the  minds  of  the  jury. 

In  Com.  v.  People's  Exp.  Co.  201  Mass. 
564,  131  Am.  St.  Rep.  416,  88  N.  E.  421,  it 
was  held  discretionary  with  the  judge 
whether  he  should  interrupt  the  district 
attorney  in  his  argument  to  the  jury  that 
the  defendant  was  in  a  position  to  prove  a 
material  fact,  if  it  was  a  fact,  and  that, 
having  failed  to  do  so,  the  fact  should  be 
considered  by  the  jury,  or  whether  the  judge 
would  allow  the  attorney  to  proceed  with 
his  argument  and  later  instruct  them  as  to 
the  correct  rule  of  law.  The  court  said: 
"Ihe  trial  judge  followed  the  latter  course, 
and,  having  declined  to  stop  the  argument, 
gave  full  instructions  in  accordance  with 
the  well-settled  principle,  that  where  in- 
criminating evidence  has  been  introduced 
by  the  commonwealth,  and  explanations 
consistent  with  his  innocence  could  be  pro- 
duced by  the  defendant  through  witnesses 
other  than  himself,  more  likely  to  be  known 
to  him  than  to  the  representatives  of  the 
government,  and  he  does  not  call  such  wit- 
nesses, his  failure  in  this  respect  is  fair 
matter  for  comment,  and  is  not  with  the 
protection    of    the    Constitution." 

— comments  held  improper. 

But  in  People  t.  Smith,  121  Cal.  355, 
53  Pac.  802,  11  Am.  Crim.  .Rep.  108,  it 
was  held  reversible  error  for  the  prosecut- 
ing attorney  to  make  unfavorable  com- 
ments upon  the  failure  of  the  defendant  to 
call  a  witness  who  was  present  when  the 
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alleged  homicide  was  comniitted,  where 
the  court  overruled  an  objection  to  such 
comment,  and  the  district  attorney,  in  pro- 
ceeding with  his  argument,  stated  that  the 
presumption  of  law  was  that  the  witness's 
tesitimony  would  have  been  adverse  to  the 
defense.  The  court  said:  "It  is  hardly 
necessary  to  say  that  these  statements  by 
the  district  attorney  were,  under  the  cir- 
cumstances, wholly  unauthorized  and  high- 
ly improper;  and  that  the  overruling  by 
the  court  of  defeudant's  objections  thereto 
was  error.  Nor  can  we  avoid  the  conclu- 
sion that  the  error  was  one  calculated  to 
greatly  prejudice  the  defendant's  case, 
'ihere  was,  as  we  have  seen,  no  evidence  to 
warrant  the  fact  stated  by  the  district  at- 
torney in  the  remarks  quoted,  nor  the  un- 
favorable inference  deduced  tlierefrom;  and 
yet  the  court,  by  its  ruling,  implicitly 
told  the  jury  that  both  the  stateiyent  of 
fact  and  the  deduction  made  by  the  dis- 
trict attorney  therefrom  were  proper  mat- 
ters for  their  consideration.  If  the  jury 
acted  in  the  belief,  as  presumptively  they 
did,  that  John  Smith  was  not  called  by  the 
defendant,  because  he  knew  that  his  evi- 
dence would  be  against  him,  the  considera- 
tion could  but  bear  heavily  against  the 
degree  of  credence  they  might  otherwise,, 
and  in  view  of  the  strong  impeachment  of 
the  main  witnesses  of  the  prosecution,  have 
given  the  case  of  the  defendant;  since  it 
appeared  without  conflict  that  John  Smith 
was  an  eyewitness  of  the  affair,  and  there- 
fore, presumably,  knew  the  truth  as  to 
whether  the  deceased  was  killed  by  the  de- 
fendant or  shot  himself.  The  error  was,, 
therefore,  a  material  one,  and  for  it  the 
case  must  be  reversed.  The  rule  is  uni- 
versal that  it  is  error  to  permit  counsel,, 
against  objection,  in  argument  before  the 
jury,  to  make  statements  of,  or  comments 
upon,  facts  not  in  evidence ;  and,  unless  the 
jouit  can  see  clearly  that  the  error  waa 
as  to  some  matter  which  could  not  in  its 
nature  have  prejudiced  the  defendant's 
case,  the  judgment  will  be  reversed." 

And  in  Davis  ▼.  State,  138  Ind.  11,  37 
N.  E.  397,  statements  by  the  prosecuting 
attorney,   that   the   defendant  did   not   go 
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the  state  as  to  the  accused.  Under  such 
circumstances,  the  remarks  of  the  district 
attorney  were  unwarranted  and  constitute 
reversible  error.  This  precise  question  has 
never  been  heretofore  decided  in  this  state, 
but  elsewhere  authority  is  not  lacking. 
The  rule  that  the  failure  of  either  party  to 
examine  a  witness  equally  accessible  to 
both  offers  no  foundation  for  a  prejudicial 
jnferen<^c  applies  to  both  civil  and  criminal 
proceedings.  The  cases  of  Crawford  v. 
iitate,  113  Ala.  601,  21  So.  64;  State  v. 
Cousins,  68  Iowa,  250,  12  N.  W.  281;  and 
State  v.  Rosier,  65  Iowa,  617,  8  N.  W.  345, 
cited  by  counsel  for  the  defendant,  are 
criminal  cases  in  which  it  was  so  held.  To 
these  may  be  added  the  following:  Brock 
V.  State,  123  Ala.  24,  26  So.  320;  State  v. 
Fitzgerald,  68  Vt.   125,  34  Atl.  429;    Peo- 


ple v.  Quimby,  6  Cal.  App.  482,  491,  92 
Pac.  493.  Vide  also  People  v.  Fowler,  104 
Mich.  449,  62  K.  W.  672.  The  following 
civil  cases  are  to  the  same  effect:  Indus- 
trial  Mut.  Indemnity  Co.  v.  Perkins,  81 
Ark.  87,  '98  S.  VV.  709 ;  Scovil  v.  Baldwin, 
27  Conn.  316;  Sears  v.  Duling,  79  Vt.  334, 
65  Atl.  90;  Malone  v.  Gates,  87  Mich.  332, 
339,  49  N.  W.  638;  Jordan  v.  Austin,  161 
Ala.  685,  50  So.  70;  Louisville  &  N.  R.  Co. 
V.  Sullivan  Timber  Co.  126  Ala.  96,  27  So. 
760. 

In  the  case  of  Story  v.  Concord  &  M.  R. 
Co.  70  N.  H.  364,  48  Atl.  288,  the  general 
rule  that  no  inference  can  be  drawn  because 
a  witness  equally  at  the  command  of  each 
party  is  not  called  was  fully  recognized, 
though  held  to  be  inapplicable  to  the  case 
of  a  railroad  company  failing  to  produce  an 


And  it  is  improper  for  the  prosecuting 
attorney  to  comment  on  the  defendant's 
failure  to  produce  witnesses  who  are  not 
ahown  to  be  competent  to  testify. 

Thus  in  Knox  \.  State,  112  Ga.  373,  37  S. 
£.  416,  14  Am.  Grim.  Rep.  11,  it  was  held 
a  ground  for  reversal  for  the  solicitor 
general  in  a  prosecution  for  murder  to 
call  the  attention  of  the  jury  in  his  argu- 
ment, to  the  fact  that  the  defendant  had 
not  called  his  own  daughter,  a  little  girl, 
who  was  present  at  the  homicide,  as  a  wit- 
ness, and  that  this  should  be  taken  as  a 
powerful  circumstance  against  him.  The 
court  said  the  evidence  tended  to  show 
that  this  was  a  little  girl.  There  was  not 
«  particle  of  evidence  to  show  that  she  was 
at  all  competent  as  a  witness.  Mere  fail- 
ure to  call-  and  examine  such  a  person, 
who  was  present  at  the  commission  of  an 
alleged  offense,  is  not  sufficient  to  raise  the 
presumption  against  the  accused,  that  this 
person,  if  introduced,  would  have  testified 
unfavorably  to  him.  It  should  further  ap- 
pear that  such  a  person  was  a  competent « 
witness.  , 

And  in  Landers  v.  State,  —  Tex.  Crim. 
Rep.  — ,  63  S.  W.  657,  where  the  statute 
•expressly  prohibited  one  indicted  for  the 
same  offense  to  be  a  witness  for  the  defend- 
ant, it  was  held  error  for  the  district  at- 
torney, in  his  argument,  to  refer  to  the 
failure  of  the  defendant .  to  have  such  a 
witness  before  the  jury  to  testify. 

And  in  Gann  v.  State,  —  Tex.  Crim. 
Rep.  — ,  59  S.  W.  896,  where  a  statute  pro- 
vided that,  when  a  new  trial  was  granted, 
the  former  conviction  should  not  be  allud- 
ed to  in  the  argument,  it  was  held  error 
for  the  prosecuting  attorney  to  state  that 
on  a  former  trial  the  defendant  had  a  cer- 
tain witness  sworn,  but  did  not  use  him  as 
a  witness,  and  that  the  defendant  claimed 
that  he  had  bought  tlie  cow  which  was  al- 
leged to  have  been  stolen  from  such  witness, 
and  that  he  did  not  on  the  second  trial  have 
such  person  present  as  a  witness,  since 
this  showed  an  eirort  on  the  part  of  the 
prosecuting  attorney  to  use  the  previous 
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conviction  as  a  circumstance  to  prove  the 
guilt  in  the  second  trial. 

And  where,  for  the  purpose  of  forcing  a 
trial,  the  prosecuting  attorney  makes  an 
admission  that  a  certain  witness  of  defense, 
if  present,  would  testify  to  a  certain  fact, 
he  cannot  in  his  argument  deny  the  exis- 
tence of  such  a  witness  or  try  to  raise  a 
doubt  in  that  regard,  and  the  defendant  is 
entitled  to  an  instruction  that  the  jury, 
has  no  right  to  believe  that  such  witness 
was  a  myth  and  did  not  exist.  State  v. 
Wilson,  124  La.  82,  49  So.  986. 

Comments   on   defendant's   failure   to   pro- 
duce his  wife  as  witness. 

Whether  or  not  the  prosecutin&r  atto^;- 
ney  may  properly  refer  to  tlie  defendant's 
failure  to  call  his  wife  as  a  witness  de- 
pends largely  upon  the  statute  relative  to 
her  competency  as  a  witness  in  criminal 
cases  in  which  her  husband  is  a  defendant. 

Where  statutes  provide  that  his  failure 
to  call  his  wife  shall  not  be  made  the  sub- 
ject of  conmient  by  the  prosecution,  it  has 
been  held  improper  for  the  prosecuting  at- 
torney to  comment  on  her  absence  as  a  wit- 
ness: Reg.  V.  Corby,  30  N.  S.  330;  State 
V.  Court,  225  Mo.  609,  125  S.  W.  461;  Rex 
V.  Hill,  36  N.  S.  253  (although  wife  had 
been  witness  on  preliminary  examination, 
but,  according  to  defendant's  testimony,  was 
in  distant  state  at  time  of  trial,  and  was 
not  called  because  of  defendant's  inability 
to  pay  her  fare);  State  v.  Shouse,  198  Mo. 
473,87  S.  W.  480  (reference  to  failure  of  de- 
fendant's wife  to  testify,  and  to  excuse 
state  for  not  producing  her  by  informing 
jury  that,  under  the  law,  it  could  not  do  bo>. 

And  under  a  statute  providing  that  the 
wife's  failure  to  be  examined  should  not 
be  used  to  the  prejudice  of  the  defendant, 
the  following  reference  and  tenders  were 
held  improper: 

— reference  to  failure  to  corroborate  de 
fendant's  testimony  by  that  of  his  wife,  and 
tender  to  defendant  of  his  wife  who  was  un- 
der subpoena  by  state,  the  court  instruct- 
ing that  state  could  not  use  wife  as  wit- 
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engineer,  Iti  employee,  who  was  tbe  very 
man  who  caused  the  action  in  question.  In 
the  case  of  Western  ft  A.  R.  Co.  t.  Morri- 
son, 102  Ga.  319,  40  L.K.A.  84,  66  Am.  St 
Rep.  173,  29  8.  E.  104,  another  civil  case, 
the  contrary  view  was  expressed  by  a  mar 
jority  of  the  court;  but  the  dissenting  opin- 
ion of  Chief  Justice  Simmons  is  stronger 
in  both  reason  and  authority  than  that  of 
the  majority  of  tlie  court,  and  is  really  the 
fullest  and  ablest  dissertation  on  the  sub- 
ject that  a  diligent  search  of  the  books  has 
afforded.  Among  other  matters  considered, 
he  shows  quite  plainly  that  the  fact  that 
the  persons  not  examined  as  witneses  are 
relatives  of  the  accused  affords  no  ground 
for  a  prejudicial  inference,  and  thereupon 
no  excuse  for  comment  on  the  failure  of 
the  accused  to  put  them  on  the  stand. 


There  was  in  the  present 
for  the  accused  tending  to  ] 
and  also  evidence  tending  t 
only  two  eyewitnesses  of 
upon  whose  testimony  reste 
cation  of  the  accused  as  th 
case  was,  therefore,  one  w 
were  not  constrained  to  coi 
murder  or  manslaughter;  a 
his  closing  argument  that  t 
torney  made  use  of  the  ob 
marks. 

As  the  case  is  to  go  back  f 
we  refrain  from  all  commei 
dence,  but  dispose  of  the  qi 
under  §  1237,  Code  of  1906, 
there  may  be  no  misappreh 
subject  when  the  case  is  tri 

Reversed   and   remanded. 


ness,  but  defendant  could.-  State  v.  Cox, 
150  N.  C.  846,  64  S.  E.  199,  17  A.  ft  K 
Ann.  Cas.  421. 

— tender  at  close  of  testimony  of  state, 
and  before  evidence  closed  of  several  wit- 
nesses, amon^  whom  was  defendant's  wife, 
for  examination,  and  upon  prisoner's  ob- 
jection to  tender,  stating  that  her  name 
was  among  witnesses  for  state  and  pros- 
ecuting attorney  thought  it  his  duty  to 
tender  her.  State  v.  Spivey,  161  N.  C.'676, 
65  S.  E.  996. 

And  in  some  states  where  the  statutes 
allow  the  husband  to  produce  his  wife  as 
a  witness,  but  forbid  the  state  to  do  so,  it 
is  held  that  it  is  improper  for  the  pros- 
ecuting attorney  to  comment  on  the  defend- 
ant's failure  to  call  his  wife  in  his  behalf: 
State  V.  Taylor,  67  W.  Va.  228,  60  S.  E. 
247;  Johnson  ▼.  State,  94  Miss.  91,  47  So. 
897. 

Tn  People  v.  Heacock,  10  Cal.  A  pp.  460, 
102  Pac.  643,  where  it  was  contended  in  a 
murder  trial  that  the  district  attorney,  in 
his  argument,  had  no  right  to  comment  up> 
on  the  failure  of  the  defendant's  wife  to 
take  the  stand,  it  was  unnecessary  for  the 
court  to  decide  the  point,  since  the  case 
WHS  set  for  a  new  trial  on  other  ground; 
bi  where  a  section  of  the  Code  provided 
that  the  neglect  or  refusal  of  the  defendant 
to  be  -a  witness  could  not  in  any  manner 
prejudice  him  or  be  used  against  him  on 
the  trial,  and  another  section  of  the  Code 
made  the  wife  incompetent,  except  by  tbe 
consent  of  both  husband  and  wife,  the 
court  advised  that  the  prosecuting  attor- 
ney refrain  from  comment  upon  the  wife's 
failure  to  testify  in  the  new  trial  proceed- 
ings. The  court  said:  ''The  reason  which 
underlies  the  provisions  of  §  1323  applies 
with  much  force  to  the  wife,  who  is  made 
incompetent  to  testify  for  or  aj^ainst  her 
husband  in  a  criminal  action,  except  both 
consent.  The  wife  may  be  willing  to  tes- 
tify, but  the  husband  may  not  consent,  and 
to  put  him  in  the  position  of  refusing  and 
subjecting    his    defense    to    comments    for 


fore  the  jury  that  both  defe 
wife  were  charged  with  t 
Steinhart  in  the  complaint 
magistrate,  wliich  would  seer 
the  impropriety  of  commen' 
failure  to  testify." 

And  in  Jamison  v.  United 
Terr.  661,  104  S.  W.  872,  it 
judicial  error  for  the  pros 
ney  to  refer  to  the  failure 
wife  to  testify,  and  state  tl 
competent  witness  unless  tl 
objected,  where  the  statute  <] 
from  testifying  for  or  again s 
and  the  court  did  not  correct 
ment. 

But  in  State  v.  Brown,  11 
So.  969,  a  statement  by  tl 
attorney  in  a  murder  trial  t 
one  person  whose  lip^  were 
mandate  of  the  law,  who,  if  i 
testified,  would  have  been  ] 
stand  by  the  state,  but  that 
being  the  wife  of  the  accused 
sealed  and  she  could  *  not  1 
against  her  husband,  did  not 
bounds  of  legitimate  argumer 
the  standpoint  of  the  prosed 
dence  warranted  it. 

And  under  provisions  all< 
fendant  in  a  criminal  ease  t 
a^  a  witness,  but  prohibiting 
doing  so,  it  has  been  held  p 
the  prosecntinpr  attorney  to  C( 
defendant's  failure  to  produce 
ness. 

Richardson  v.  State,  44  T< 
211,    70    S.    W.    320;    MoMic 
49  Tex.  Crim.  Rep.  422,  03  S. 
ment   that   defendant's    failu 
his  wife,  who  was  an  eyewit 
cide,   showed  that  he  was  a 
her  testimony  and  that  he  1 
in  his  tc«^timony)  ;  Smith  v. 
Crim.  Rep.  — ,  65  S.  W.  18( 
for  seduction  where  question 
fendant   was    married    or    no 
and  defendant  testified  that  h 
on  a  certain  date,  reference 


availing  himself  of  a  statutory  right  might 

be  very  prejudicial.     It  was  in  evidence  be-    failure  to  produce  his  wife 
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1  iage ) ;  Locklin  v.  State,  —  Tex.  Crim.  Rep. 
— ,  75  S.  W.  305  (allusion  to  fact  that  de- 
fendant failed  to  explain  or  rebut  certain 
criminative  matters  against  him  by  testi- 
mony of  his  wife,  who  was  a  witness  on 
his  behalf)  ;  Battles  v.  State,  53  Tex.  Crim. 
Rep.  202,  100  S.  W.  195  (prosecution  for 
rape  turning  to  defendant,  and  asking  why 
he  did  not  place  his  wife  on  stand  and 
why  she  was  not  by  his  side) ;  Burnam  v. 
State,  —  Tex.  Crim.  Rep.  — ,  135  S.  W. 
1175  (where  defendant  was  claimed  to  have 
been  participant  in  a  murder,  comment  on 
fact  that  wife  of  the  one  who  actually  com- 
mitted crime  was  in  court  and  had  been 
sworn  as* witness,  and  that  defendant  could 
have  used  her  as  witness,  but  the  state 
could  not). 

Comments    on    character,    and    failure    to 
prove  character. 

The  general  rule  seems  to  be  that  it  is 
not  allowable  for  the  prosecuting  attorney 
to  refer,  in  his  argument,  to  the  defend- 
ant's failure  to  produce  evidence  of  his 
good  character  i  since  he  being  presumed 
to  have  a  good  character,  it  is  rather  his 
privilege,  than  duty,  to  produce  such  evi- 
dence. 

This  rule  was  applied  in  the  following 
cases,  where  the  comments  referred  to  were 
held  improper. 

— statement  that  defendant  had  right  to 
offer  evidence  of  his  good  character,  and 
that  fact  that  he  had  not  shown  good  char- 
acter was  sufficient  evidence  of  his  bad 
character.  Lowdon  v.  United  States,  79  C. 
C.  A.  361,  149  Fed.  673,  affirmed  in  86  C. 
C.  A.  672,  158  Fed.  1021,  writ  of  certiorari 
denied;  State  v.  Williams,  122  Iowa,  115, 
97  N.  W.  992;  State  v.  Dudley,  147  Iowa, 
645,   126  N.  W.  812  .(rape); 

— comment  upon  defendant's  failure  to 
call  witnesses  from  another  state  to  sus- 
tain his  good  character.  State  v.  Blodgett, 
50  Or.  329,  92  Pac.  820. 

— reference,  in  argument,  to  defendant's 
failure  to  call  witnesses  to  prove  that  his 
reputation  for  being  peaceful  was  good,  and 
that  argument  that  therefore  the  jury  had 
the  right  to  presume  that  the  reputation 
of  defendant  was  that  of  a  violent  and  dan- 
gerous man.  Cline  v.  State,  —  Tex.  Crim. 
Rep.  —,  71  S.  W.  23. 

— statement  that  defendant  in  murder 
trial  said  she  had  witnesses  to  prove  her 
good  character,  and  inquiry  why  she  did 
not  bring  them  to  testify.  Turner  v.  State, 
94  Miss.  458,  48  So.  40*9,  19  A.  &  E.  Ann. 
Cas.  407. 

But  in  State  v.  Davis,  3  Penn.  (Del.) 
220,  50  Atl.  99,  the  attorney  general,  in  his 
argument  to  the  jury,  was  allowed  to  com- 
ment upon  the  fact  that  the  defendant  had 
offered  no  proof  as  to  his  good  character. 

In  Lake  v.  Com.  31  Ky.  L.  Rep.  1232,  104 
S.  W.  1003,  where  there  was  testimony  on 
befialf  of  the  commonwealth  tending  to  ov- 
erthrow the  presumption  of  good  charac- 
ter with  which  the  law  clothed  the  defend- 
ant, who  was  accused  of  rape,  it  was  held 
34  L.R.A.(N.S.) 


I  competent  for  counsel  for  the  state  to  com- 
ment on  the  defendant's  failure  to  intro- 
duce witnesses  to  prove  his  good  character. 
The  court  said  tlie  law  forbids  counsel  for 
the  commonwealth  to  comment  upon  or  re- 
fer to  the  failure  of  the  defendant  in  a  crim- 
inal case  to  testify  in  his  own  behalf,  but 
this  inference  does  not  exclude  the  right 
of  counsel  to  comment  upon  his  failure  to 
introduce  other  witnesses  in  his  behalf  as 
to  any  matter  relative  to  his  defense. 

In  State  v.  Hawkins,  27  Wash.  375,  67 
Pac.  814,  there  was  held  to  be  no  reversible 
error  in  the  prosecuting  attorney's  coul- 
menting  upon  the  defendant's  failure  to  put 
witnesses  on  the  stand  to  prove  his  good 
character,  where  the  court  immediately 
thereafter  instructed  the  jury  to  disregard 
such  comment  for  the  reason  that  the  de- 
fendant's character  was  presumed  to  be 
good.  J.  T,  W. 


0RE60X   SUPREME  COURT. 

R.  L.  WELLS,  Respt., 
v. 

GREAT     NORTHERN     RAILWAY    COM- 
PANY, Appt. 

(—  Or.  — ,  114  Pac.  92.) 

Carrier  —  hsiggsige  —  tools  ^  loss  —  lia- 
bility. 

1.  A  carrier  which  accepts  as  baggage 
the  tools  of  a  watchmaker  is  liable  to  him 
for  their  value  in  case  they  are  destroyed 
by  its  negligence. 

Same  ^  limitation  of  liability  —  assent 
^  negligence. 

2.  The  assent  by  a  passenger  purchasing 
a  reduced  fare  ticket  to  a  provision  therein 
limiting  the  liability  of  the  carrier  for  loss 

Note,  —  Limitation  of  carrier' 8  liability 
for  passenger's  baggage. 

This  note  is  supplementary  to  the  note 
of  the  same  title  appended  to  French  v. 
Merchants'  &  M.  Transp.  Co.  19  L.R.A. 
(N.S.)  1006,  and  includes  only  such  cases 
as  have  been  reported  since  its  compilation. 

In  addition  to  the  cases  which  follow, 
reference  should  be  had  to  the  case  of 
Gardiner  v.  New  York  C.  &  H.  R.  R.  Co. 
post,  826. 

In  Robert  v.  Chicago  &  A.  R.  Co.  148 
Mo.  App.  96,  127  S.  W.  925,  it  is  said  that 
agreements  limiting  liability  for  damage  to 
property  in  transit,  caused  by  the  negli- 
gence of  the  carrier,  are  regarded  as  in- 
valid  in  Missouri. 

But  a  common  carrier  may  by  express  con- 
tract exonerate  itself  from  liability  for  loss 
of  baggage  occurring  bevond  its  own  lines. 
Griffith  V.  Atchison,  T.  &  S.  F.  R.  Co.  114 
Mo.  App.  591,  90  S.  W.  408. 

In  Hooker  v.  Boston  &  M.  R.  Co.  — 
Mass.  — ,  95  N.  E.  945,  it  is  held  that  a 
common  carrier  may  relieve  itself  from 
many  of  the  heavy  responsibilities  amount 
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of  baggage  to  a  certain  Bum  is  ineffective  in 
case  of  loss  caused  by  carrier's  negligence. 

ETidence  ~  limitation     of     liability  ~ 
burden  of  proof. 

3.  The  carrier  must  show  that  the  de- 
railment and  burning  of  a  car  in  which  it 
was  carrying  baggage  under  a  limited-lia- 
bility contract  was  not  due  to  its  negli- 
gence, in  order  to  secure  the  benefit  of  the 
contract. 

Pleading  ^  carrier*s  negligence  ^  sug- 
gestion ^  sulHciency. 

4.  A  suggestion  of  negligence  on  the  part 
of  the  carrier  is  sufficient  in  a  complaint 
to  hold  it  liable  for  loss  of  baggage  carried 
under  a  limited-liability  contract,  since  it 
has  the  burden  of  showing  its  freedom  from 
negligence. 

Trial  ^  special  finding  ^  Immaterial- 
ity. 

5.  A  finding  upon  the  existence  of  a  spe- 
cial limited-liability  contract  is  unnecessary 
in  an  action  to  hold  a  carrier  liable  for 
loss  of  baggage,  where  the  court  has  found 
that  the  loss  was  due  to  the  carrier's  negli- 


I  gence'  which   renders  the  existence   of   the 
contract  immaterial. 

On  Petition  for  Rehearing. 

Carrier  —  limitation    of    baggage    lia- 
bility —  interpretation  off  contract. 

6.  A  stipulation  in  a  railway  ticket  that 
baggage  liability  is  limited  to  an  amount 
not  exceeding  a  specified  sum  in  value  is  not 
a  stipiflation  by  tlie  parties  as  to  the  valuo 
of  the  baggage  which  will  bind  the  owner 
in  case  it  is  lost  through  the  carrier's  neg- 
ligence. 

Same  —  filing  schedule  —  effect. 

7.  A  statement  of  limitation  of  baggage 
liability  in  the  schedules  filed  by  a  railroad 
company  under  the  interstate  commerce  act 
does  not,  although  it  appears  in  connection 
with  the  rates  to  be  charged  for  transpor- 
tation, bind  the  shipper  so  as  to  prevent 
his  holding  the  carrier  for  the  full  value  of 
his  baggage  in  case  it  is  lost  through  the 
carrier's  negligence. 

(March  14,  1911.) 


ing  to  insurance,  cast  upon  it  by  the  law 
with  respect  to  the  transportation  of  bag- 
gage; that  while  it  may  not  exonerate  itself 
by  regulation  or  by  contract  from  liability 
for  its  own  negligence,  it  may  make  just 
and '  reasonable  stipulations  in  good  faith 
as  to  the  value  of  the  property  intrusted 
to  its  care,  and  the  amount  for  which  it 
shall  respond  in  damages  in  case  of  loss, 
even  though  occurring  through  its  own  neg- 
ligence. 

In  Robert  v.  Chicago  &  A.  R.  Co.  supra, 
it  is  held  that  a  stipulation  in  a  railway 
ticket  limiting  the  amount  of  the  carrier's 
responsibility  for  baggage  is  enforceable  if 
agreed  to  by  the  passenger  advisedly  and  of 
a  free  choice  between  the  restricted  agree- 
ment and  the  alternative  right  accorded  to 
him  by  the  carrier  to  have  his  property 
carried  under  an  unrestricted  one,  provided 
such  stipulation  is  supported  by  an  inde- 
pendent consideration,  such  as  a  reduced 
rate.  Such  stipulation  is  regarded  not  as  a 
restriction  of  the  carrier's  responsibility  for 
negligence,  but  as  a  liquidation  of  the  dam- 
ages recoverable  in  the  event  the  property 
is  lost  or  damaged  in  any  manner  for  which 
the  carrier  is  answerable. 

A  stipulation  in  a  mileage  book  that,  in 
the  event  of  loss  or  damage  to  baggage, 
no  claim  shall  be  made  except  for  the  wear- 
ing apparel  of  the  purchaser,  the  liability 
for  which  is  limited  to  $100,  was  held  to 
fix  the  measure  of  th^  defendant's  liability, 
in  Kast  v.  Philadelphia  &  R.  R.  Co.  28  Pa. 
Super.  Ct.  107. 

In  Black  v.  Atlantic  Coast  Line  R.  Co. 
82  S.  C.  478,  64  S.  E.  418,  it  is  said  to  be 
a  well-settled  rule  that  while  a  common  car- 
rier cannot  by  contract  exempt  itself  from 
liability  for  negligence,  a  carrier  and  ship- 
per may  ma^e  a  special  contract  upon  con- 
sideration, agreeing  upon  a  valuation  of 
the  baggage  in  case  of  loss  or  damage. 

In  Gomm  v.  Oregon  R.  &  Nav.  Co.  52 
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Wash.  686,  25  L.R.A.(N.S.)  537,  101  Pac. 
361,  it  is  held  that  a  condition  in  a  rail- 
road ticket  sold  at  a  price  below  the  usual 
fare,  limiting  baggage  liability  to  wearing 
apparel  not  exceeding  $100  in  value,  was  a 
reasonable  one,  which  would  be  enforced  by 
the  courts. 

A  provision  in  a  steamship  ticket  that  the 
carrier  shall  not  be  held  liable  or  respon- 
sible in  any  event  for  loss  of  baggage  be- 
yond the  sum  of  $100,  unless,  at  the  time 
of  delivery  thereof,  notice  is  given  to  the 
carrier  in  writing  of  the  character  and  true 
value  thereof,  and  I  per  cent  of  the  excess 
value  paid  as  compensation  for  the  addi- 
tional risk  incurred,  was  held  to  be  not  un- 
reasonable, in  The  Morro  Castle,  168  Fed. 
655. 

A  provision  on  a  check  issued  by  a  rail- 
road company  maintaining  a  check  room  in 
its  station,  limiting  its  liability  for  eacli 
article  lost,  is  binding  on  the  patron.  Ter- 
ry V.  Southern  R.  Co.  81  S.  C.  279,  18 
L.R.A.(N.S.)   295,  62  S.  £.  249. 

Hand  baggage. 

A  provision  in  a  passenger's  ticket  that 
the  carrier  assumes  no  risk  on  baggage  ex- 
cept for  wearing  apparel,  and  limiting  its 
responsibility  to  $100  in  value,  applies  only 
to  baggage  that  is  regularly  checked  and 
not  to  hand  baggage  retained  in  possession 
of  the  passenger,  except  temporarily  in  get- 
ting on  and  off  trains;  and  therefore  does 
not  preclude  recovery  for  the  full  value  of 
money  and  jewelry  abstracted  from  a  suit 
case  while  in  the  custody  of  a  brakeman 
who,  at  the  request  of  the  passenger,  has 
undertaken  to  carry  it  off  the  train.  Has- 
brouck  V.  New  \ork  C.  &  H.  R.  R.  Co.  — 
N.  Y.  — ,  96  N.  E.  808. 

Statutes  authorizing  limitation  of  liability. 
Under  the  New  Jersey  act  of  1903  con- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  value  of  the  con- 
tenta  of  a  ti'unk  lost  while  in  defendant's 
possession  for  transportation.     Affirmed. 

Statement  by  Moore,  J.: 

This  is  an  action  to  recover  $469.70  as 
the  value  of  a  trunk  and  its  contents,  lost 
by  the  derailing  and  burning  of  a  baggage 
car,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  whose  agent, 
it  is  averred,  was  informed  of  the  contents 
of  the  trunk  before  undertaking  its  trans- 
portation. The  answer  denied  all  care- 
lessness in  operating  the  train,  and  as  a 
partial  defense  alleged  that  for  a  valuable 
consideration  .the  parties  had  agreed  that, 
in  case  of  loss  or  injury  to  plaintiff's  bag- 
gage, a  recovery  therefor  should  not  exceed 
$100.  The  statements  of  new  matter  in  the 
answer  having  been  denied  in  the  reply, 
the  cause  was  tried  without  a  jury,  and 
findings  of  fact  and  of  law  were  made  con- 
formable to  the  averments  of  the  com- 
plaint, except  that  the  value  of  the  prop- 
erty involved  was  ascertained  to  have  been 
only  $390.45,  for  which  sum  judgment  was 
rendered,  and  the  defendant  appeals. 

Messrs.  li.  C.  Gilman,  Carey  &  Kerr, 
and  Omar  C.  Spencer,  for  appellant: 

The  burden  was  on  the  respondent  to 
show  that  n^ligence  or  misconduct  of  the 
appellant  was  the  proximate  cause  of  loss. 

Peterson  v.  Chicago,  M.  k  St.  P.  R.  Co. 
19  8.  D.  122,  102  N.  W.  695;  Hansen  v. 
(Seattle  Lumber  Co.  31  Wash.  608,  72  Pac. 
457;  4  Am.  &  Eng.  Enc.  Law,  Supp.  p.  235. 

When  there  is  no  proof  that  the  loss  of 
baggage  was  caused  by  negligence,  the  pro- 
vision in  the  contract  ticket  as  to  value 
must  control. 

York  Mfg.   Co.  ▼.   Illinois   C.  R.   Co.   3 


Wall.  107,  18  L.  ed.  170;  New  York  C.  R. 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  Oppenheimer  v.  United  States  Exp. 
Co.  69  111.  62,  18  Am.  Rep.  596;  Boorman 
V.  American  Exp.  Co.  21  Wis.  154. 

The  respondent  should  have  been  limited, 
in  recovering  for  the  loss  of  his  baggage,  to 
$100,  if  it  be  assumed  that  the  loss  was 
caused  by  the  negligence  of  the  appellant. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  6  Sup.  Ct.  Rep.  151; 
Normi'le  v.  Oregon  Nav.  Co.  41  Or.  178,  69 
Pac.  928;  Rose  v.  Northern  P.  R.  Co.  35 
Mont.  70,  ]19  Am.  St.  Rep.  836,  88  Pac. 
767;  Tewes  v.  North  German  Lloyd  S.  S. 
Co.  186  N.  Y.  161,  8  L.R.A.(N.S.)  199,  78 
N.  E.  866,  9  A.  &  £.  Ann.  Cas.  909;  Re 
Released  Rates,  13  Inters.  Com.  Rep.  553. 
On  Petition  for  Rehearing. 

The  overwhelming  weight  of  authority 
upholds  a  contract  of  the  cliaracter  here 
involved. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  161; 
York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3  Wall. 
107,  18  L.  ed.  170;  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627; 
Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556;  Bank  of  Kentucky  ▼. 
Adams  Exp.  Co.  93  U.  S.  174,  23  L.  ed. 
872;  Normile  v.  Oregon  Nav.  Co.  41  Or. 
177,  69  Pac.  928;  McGregor  v.  Oregon  R.  k 
Nav.  Co.  50  Or.  527,  14  L.R.A.(N.S.)  668, 
93  Pac.  465;  Rose  v.  Northern  P.  R.  Co. 
35  Mont.  70,  119  Am.  St.  Rep.  836,  88  Pac. 
767;  Gomm  v.  Oregon  R.  &  Nav.  Co.  52 
Wash.  685,  25  L.ILA«(N.S.)  537,  101  Pac. 
361;  Windmiller  v.  Northern  P.  R.  Co. 
52  Wash.  613,  101  Pac.  225;  Miley  ▼. 
Northern  P.  R.  Co.  41  Mont.  51,  108  Pac. 
5;  Donlon  Bros.  v.  Southern  P.  Co.  151  Cal. 
763,  11  L.R.A.(N.S.)  811,  91  Pac.  603, 
12  A.  ft  E.  Ann.  Cas.  1118;  Atkinson  v. 
New  York  Transfer  Co.  76  N.  J.  L.  608,  71 


cerning  railroads  (P.  L.  1903,  p.  670,  §  48), 
which  provides:  "Any  railroad  company 
may,  by  giving  notice  to  any  person  offer- 
ing goods,  merchandise,  or  baggage  for 
transportation  on  the  railroad,  or  in  the 
vessels  of  the  company,  limit  their  respon- 
sibility as  carriers  thereof  to  $100  for  every 
100  pounds  weight,  unless  such  person 
shall  pay  to  the  company,  by  way  of  in- 
surance for  any  additional  amount  of  re- 
sponsibility to  be  assumed,  such  rate  as  may 
be  charged  by  said  company  therefor,  not  to 
exceed  the  legal  rates  for  transporting  100 
pounds  for  every  $200  of  additional  re- 
sponsibility assumed  on  each  100  pounds, 
and  at  that  rate  for  a  greater  or  less  quan- 
tity," a  railroad  may  limit  its  liability  for 
baggage  to  $1  per  pound,  even  where  such 
baggage  is  of  less  than  100  pounds  weight. 
Westhall  v.  Central  R.  Co.  79  N.  J.  L.  87, 
74  Atl.  297. 
34  L.R.A.(N.6.) 


Under  the  New  York  public  service  com- 
missions law  (I^ws  1907,  p.  911,  chap. 
429)  providing  that  every  common  carrier 
shall  be  liable  for  loss  of  baggage  up  to 
the  full  value,  unless  the  value  in  excess 
of  $150  shall  be  stated  on  delivery  to  the 
carrier,  who  is  authorized  to  make  an  ex- 
cess charge, — recovery  of  lost  baggage  must 
be  limited  to  $160  on  each  piece  carried 
under  separate  voucher.  Richardson  v. 
Woolverton,  117  N.  Y.  Supp.  908. 

Such  provision  of  the  New  York  statute 
has,  however,  been  held  not  to  apply  in 
the  case  of  baggase  sent  to  a  railway  sta- 
tion by  an  intending  passenger  who  subse- 
quently abandons  his  projected  journey  and 
reclaims  the  baggage,  with  respect  to  which 
the  railway  company  is  in  the  position  of 
a  warehouseman.  Hofford  v.  New  York  C. 
ft  H.  R.  R.  Co.  43  Pa.  Super.  Ct  303. 
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Atl.  278;  Robert  v.  Chicago  &  A.  R.  Co.  148 
Mo.  App.  96,  127  S.  W.  925;  Black  v.  At- 
lantic Coast  Line  R.  Co.  82  S.  C.  478,  64 
S.  E.  418. 

Messrs.  W.  W.  Cotton,  A.  O.  Spencer, 
and  W.  A.  Bobbins,  for  Oregon-Washing- 
ton Railroad  &  Navigation  Company: 

Section  6  of  the  interstate  commerce  act 
makes  the  rates,  rules,  and  regulations 
which  are  filed  with  the  Interstate  *Com- 
merce  Commission,  as  required  by  law,  a 
standard  of  reasonableness,  and  conclusive 
as  to  everyone  except  the  Interstate  Com- 
merce  Commission. 

Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill,  204 
U.  S.  449,  51  L.  ed.  562,  27  Sup.  Ct.  Rep. 
358;  Meeker  v.  Lehigh  Valley  R.  Co.  162 
Fed.  354;  Southern  R.  Co.  v.  Tift,  206  U. 
S.  428,  51  L.  ed.  1124,  27  Sup.  Ct.  Rep. 
709;  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  464,  51  L. 
ed.  1137,  27  Sup.  Ct.  Rep.  700;  Hite  v. 
Central  R.  Co.  96  C.  C.  A.  326,'  171  Fed. 
370. 

When  the  iarifTs  of  rates,  rules,  and  reg- 
ulations have  been  published  and  filed  with 
the  Interstate  Commerce  Commission,  they 
are  no  longer  the  rates,  rules,  and  regula- 
tions imposed  by  the  carriers,  but  the  rates, 
rules,  and  regulations  imposed  by  the  law, 
and  are  as  fixed  *  and  unalterable. 

A.  J.  Poor  Grain  Co.  v.  Chicago,  B.  ft 
Q.  R.  Co.  12  Inters.  Com.  Rep.  418;  Gerber 
V.  Wabash  R.  Co.  63  Mo.  App.  145;  17  Am. 
ft  Eng.  Enc.  Law,  pp.  160-162. 

Messrs.  John  F.  Logan  and  Isham  N. 
Smith,  for  respondent: 

The  respondent  did  not  fix  a  valuation 
on  his  goods  at  the  time  of  shipment,  nor 
does  the  limited  amount  stated  in  the  tick- 
et purport  to  be  an  agreed  valuation.  In 
all  such  cases  the  stipulation  is  void  as 
against  loss  due  to  the  carrier's  negligence 
or  other  misconduct. 

Eells  V.  St.  I-.ouis,  K.  ft  N.  W.  R.  Co.  62 
Fed.  903;  Louisville  ft  N.  R.  Co.  v.  Wynn, 
88  Tenn.  320,  14  S.  W.  311;  Alabama  G. 
S.  R.  Co.  V.  Little,  71  Ala.  611;  Scruggs 
V.  Baltimore  ft  0.  R.  Co.  5  McCrary,  590, 
18  Fed.  318;  Ormsby  v.  Union  P.  R.  Co.  2 
McCrary,  48,  4  Fed.  706;  Judson  v.  West- 
em  R.  Corp.  6  Allen,  486,  83  Am.  Dec.  646; 
Adams  Exp.  Co.  v.  Stettaners,  61  111.  184, 
14  Am.  Rep.  67;  Georgia  P.  R.  Co.  v.  Hug- 
hart,  90  Ala.  30,  8  So.  62;  Georgia  R.  ft 
Bkg.  Co.  V.  Keener,  93  Ga.  808,  44  Am.  St. 
Rep.  107,  21  S.  E.  287;  Ullman  v.  Chicago 
ft  N.  W.  R.  Co.  112  Wis.  150,  56  L.R.A. 
246,  ^  Am.  St.  Rep.  949,  88  N.  W.  41; 
Louisville  ft  N.  R.  Co.  v.  Sowell,  90  Tenn. 
17,  15  S.  W.  837;  Rosenfeld  v.  Peoria,  D. 
ft  E.  R.  Co.  103  Ind.  121,  53  Am.  Rep.  500, 
2  N.  E.  344;  Western  R.  Co.  v.  Harwell, 
01  Ala.  340.  8  So.  649;  4  Elliott,  Railroads, 
34  L.R.A.(N.S.) 


2336;  Note  to  Ballou  ▼.  Earle,  14  L.R.A. 
434;  6  Cyc.  Law  ft  Proc.  p.  400b;  Hut- 
chinson, Carr.  3d  ed.  §§  425-427. 

There  is  no  evidence  showing  that  a  re- 
duced rate  or  other  consideration  for  the 
limitation  of  loss  of  the  baggage  was  given, 
and  in  the  absence  thereof  it  is  well  set- 
tled a  common  carrier  cannot  limit  its 
common-law  liability. 

Mcintosh  V.  Oregon  R.  ft  Nav.  Co.  17 
Idaho,  100,  105  Pac.  66;  Phoenix  Powder 
Mfg.  Co.  V.  Wabash  R.  Co.  101  Mo.  App. 
442,  74  ^.  W.  492,  196  Mo.  663,  94  S.  W. 
235,  120  Mo.  App.  566,  97  S.  W.  256; 
Kellerman  v.  Kansas  City,  St.  J.  ft  C.  B. 
R.  Co.  136  Mo.  177,  34  S.  W.  41,  37  S.  W. 
828;  George  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
214  Mo.  551,  127  Am.  St.  Rep.  690,  113 
S.  W.   1099. 

The  $100  limitation  of  liability  cannot  be 
considered  as  liquidated '  damages. 

Pengra  v.  Wheeler,  24  Or.  532,  21  L.R.A. 
726,  34  Pac.  354;  Wilhelm  v.  Eaves,  21 
Or.  194,  14  L.R.A.  297,  27  Pac.  1053 ;  Pom. 
Eq.  Jur.  443;  Tayloe  ▼.  Sandiford,  7 
Wheat.  13,  5  L.  ed.  384;  Van  Buren  v. 
Digges,  11  How.  461,  13  L.  ed.  771;  Hig- 
ginson  v.  Weld,  14  Gray,  165;  Harrison  v. 
Wright,  13  East,  343;  Spencer  v.  Tilden, 
6  Cow.  144;  Powell  v.  Burroughs,  64  Pa. 
329,  8  Mor.  Min.  Rep.  631;  Watts  v.  Cam- 
ors,  115  U.  S.  353,  29  L.  ed.  406,  6  Sup. 
Ct.  Rep.  91. 

The  limitation  of  liability  cannot  stand 
in  this  case,  because  it  is  not'  based  upon 
the  theory  of  an  adequate  compensation  in 
case  of  total  loss. 

Davis  V.  Freeman,  10  Mich.  188;  Condon 
V.  Kemper,  47  Kan.  126,  13  L.R.A.  671,  27 
Pac.  829;  Watts  v.  Camors,  116  U.  S.  363, 
29  L.  ed.  406,  6  Sup.  Ct.  Rep.  91;  Wilhelm 
V.  Eaves,  21  Or.  194,  14  L.R.A.  297,  27 
Pac.  1053;  Myer  v.  Hart,  40  Mich.  517,  29 
Am.  Rep.  653;  Fisher  v.  Barrett,  4  Cush. 
381;  Hale,  Damages,  137;  People  v.  Cen- 
tral P.  R.  Co.  76  Cal.  29,  18  Pac.  90. 

As  respects  baggage,  a  carrier  of  passen- 
gers is  held  to  the  same  liability  as  ft 
common  carrier  of  goods. 

Oakes  ▼.  Northern  P.  R.  Co.  20  Or.  392, 
12  L.ILA.  318,  23  Am.  St.  Rep.  126,  26  Pac 
230;   3  Thomp.  Neg.  §  3402. 

A  reasonable  quantity  of  his  tools  is 
proper  baggage  for   a  mechanic. 

3  Thomp.  Neg.  §  3416;  Porter  ▼.  Hilde- 
brand,  14  Pa.  129;  Davis  v.  Cayuga  ft  S. 
R.  Co.  10  How.  Pr.  330;  Kansas  City,  Ft. 
S.  ft  G.  R.  Co.  V.  Morrison,  34  Kan.  502, 
55  Am.  Rep.  252,  9  Pac.  226;  Charlotte 
Trouser  Co.  v.  Seaboard  Airline  R.  Co.  139 
N.  C.  382,  61  S.  E.  973;  Wolf  v.  Grand 
Rapids,  H.  ft  C.  R.  Co.  149  Mich.  76,  112 
N.  W.  732;  Martin  v.  Central  R.  Co.  121 
App.  Div.  562,  106  N.  Y.  Supp.  226;  Hanni- 
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bal  &  St.  J.  R.  Co.  ▼.  Swift.  12  Wall.  260, 
20  L.  ed.  423;  Saunders  v.  Southern  R.  Co. 
02  C.  C.  A.  623,  lis6  Fed.  15;  St.  Louia,  I. 
M.  &  S.  R.  Co.  V.  Green,  44  Tex.  Civ.  App. 
13,  97  S.  W.  531;  La  Bourgoyne,  75  C.  C. 
A.  047,  144  Fed.  781;  Trimble  v.  New  York 
C.  &  H.  R.  R.  Co.  39  App.  Div.  403,  57 
N.  Y.  Supp.  437 ;  Glovinsky  v.  Cunard  S.  S. 
Co.  6  Misc.  388,  56  N.  Y.  S.  R.  407,  26 
N.  Y.  Supp.  751;  Strouss  v.  Wabash,  St. 
L.  &  P.  R.  Co.  17  Fed.  209;  Stoneman  v. 
Erie  R.  Co.  1  Sheldon,  286,  Affirmed  in 
62  N.  Y.  429;  Wasserberg  v.  Cunard  S.  S. 
Co.  8  Misc.  78,  28  N.  Y.  Supp.  520;  Dib- 
ble V.  Brown,  12  Ga.  217,  56  Am.  Dec.  460; 
Sloman  v.  Great  Western  R.  Co.  67  N.  Y. 
208;  Glasco  v.  New  York  C.  R.  Co.  36 
Barb.  557;  Wensky  v.  Canadian  Develop- 
ment Co.  8  B.  C.  190. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It   appears   from   the  bill   of  exceptions 
that  on  April   13,   1907,  first-class  passen- 
ger fare  from  Chicago,  Illinois,  to  Portland, 
Oregon,   over  the   lines  of   railway   herein- 
after   named    was    $61.50,    on    which    day 
plaintiff,   for  the   sum   of   $33,   secured   at 
Chicago  a  coupon  limited  "colonist"  ticket, 
good  for  a  passage  from  that  city  over  the 
line  of  the  Chicago,  Burlington,  &  Quincy 
Railway  Company  to  St.  Paul,  Minnesota; 
thence  over  the  line  of  the  defendant,  the 
Great  Northern  Railway  Company,  to  Spo- 
kane, Washihgton ; .  and  thence  over  the  line 
of  the  Oregon  Railway  &  Navigation  Com- 
pany to   Portland.     The   ticket   contained, 
inter  alia  the  following  clause:  "(7)   Bag- 
gage liability  is  limited  to  wearing  apparel 
only,  not  exceeding  $100  in  value.     I  here- 
by agree  to  all  the  conditions  of  the  con- 
tract,"— ^which  plaintiff  signed.     Wells  tes- 
tified that  when  lie  delivered  to  the  railway 
agent  at  Chicago  his  trunk  to  be  checked, 
he  was  compelled  to  pay  excess  baggage; 
that,  in  answer  to  the  inquiry  of  the  bag- 
gage master  as  to  the  contents  of  the  trunk, 
he  replied  that  it  consisted  of  his  watch- 
maker's and  jeweler's  tools  and  clothing; 
that,    while   making   the    journey,    defend- 
ant's  train    on   which   he   was   riding   left 
the  track,  by  reason  of  spreading  rails,  and 
the     locomotive    and    baggage    cars    were 
burned,  destroying  his  trunk  and  its  con- 
tents;  and  that  at  the  time  of  the  derail- 
ment the   train   was   running   pretty   fast. 
The  defendant  offered  no  evidence  respect- 
ing the  cause  of  the  loss.    It  is  maintained 
bv  defendant's  counsel  that,  the  ticket  hav- 
ing  been  purchased  at  a  reduced  rate,  the 
contract    limiting    the    recovery    was    sup- 
ported by  an  adequate  consideration,  and, 
such  being  the  case,  an  error  was  committed 
in  rendering  iudgment  for  more  than  $100. 
34  L.R.A.(N.S.) 


By  the  principles  of  the  common  law  the 
person  who,  for  hire,  undertook  to  carry  for 
the  public  goods  that  he  customarily  trans- 
ported, and  which  were  left  with  him  for 
that  purpose,  was  an  insurer,  and  could 
not  escape  liability  for  nonperformance  of 
the  contract,  except  by  showing  that  his 
failure  was  occasioned  by  the  act  of  God  or 
the  public  enemy.  Angel  1,  Carr.  4th  ed. 
§  46;*  Lawson,  Contracts  of  Carriers,  §  127; 
Hollister  v.  Nowlen,  19  Wend.  234,  238, 
32  Am.  Dec.  455.  'The  law,"  says  Lord 
Chief  Justice  Holt  in  Coggs  v.  Bernard,  1 
Smith,  Lead.  Cas.  (Hare  &  W.)  369,  376, 
"charges  this  person  thus  intrusted  to 
carry  goods,  against  all  events,  but  acts 
of  God,  and  of  the  enemies  of  the  King. 
For,  though  the  force  be  never  so  great,  as 
if  an  irresistible  multitude  of  people  should 
rob  him,  nevertheless  he  is  chargeable. 
And  this  is  a  politic  establishment,  con- 
trived by  the  policy  of  the  law  for  the 
safety  of  all  persons  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sorts 
of  persons,  that  they  may  be  safe  in  their 
ways  of  dealing;  for  else'  these  carriers 
might  have  an  opportunity  of  undoing  all 
persons  that  had  any  dealings  with  them, 
by  combining  with  thieves,  etc.,  and  yet 
doing  it  in  such  a  clandestine  manner  as 
would  not  be  possible  to  be  discovered. 
And  this  is  the  reason  the  law  is  founded 
upon  in  that  point." 

To  the  original  exceptions  of  the  act  of 
God  or  the  public  enemy,  courts,  in  order 
to  meet  the  reasonable  requirements  of  a 
commercial  age,  have  added  exemptions 
from  lia.bility  of  a  common  carrier  when  a 
failure  to  transport  or  deliver  goods  arose 
from  an  act  of  public  authority,  an  act  of 
the  shipper,  or  the  intrinsic  nature  of  the 
property  intrusted  to  it.  Hutchinson, 
Carr.  3d  ed.  §  265;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  265;  6  Cyc.  Law  &  Proc.  p. 
377.  A  carrier  of  passengers,  upon  the 
sale  to  any  person  of  a  ticket  good  for  a 
passage  by  a  designated  mode  of  convey- 
ance from  one  place  to  another,  by  issuing 
to  him  a  baggage  check  upon  the  delivery 
to  it  of  his  traveling  effects,  of  a  specified 
weight  and  properly  incased,  impliedly 
stipulates  for  the  consideration  thus  re- 
ceived also  to  transport  his  personal  bag- 
gage, and  in  caring  for  the  receptacle  and 
its  contents  is  governed  by  the  rule  and 
subject  to  the  exceptions  applicable  to  com- 
mon carriers  of  goods.  Angell,  Carr.  4th 
ed.  §  571;  Woods  v.  Devin,  13  111.  746,  748, 
56  Am.  Dec.  483;  Chicago  &  R.  I.  R.  Co. 
V.  Fahey,  52  111.  81,  83,  4  Am.  Rep.  687; 
Merrill  v.  Grinnell,  30  N.  Y.  594,  609; 
Hannibal  &  St.  J.  R.  Co.  v.  Swift,  12  Wall. 
262,  273,  20  L.  ed.  423,  428;  Orange  Ctmn- 
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ty  Bank  v.  Brown,  9  Wend.  85,  114,  24  Am. 
Dec.   129. 

The  right  of  a  common  carrier  by  an  ex- 
press contract  that  is  reasonable  and  just 
to  limit  his  liability  as  an  insurer  of  goods 
when  intrusted  to  him  for  transportation 
is  well  recognized.  Lawson,  Contracts  of 
Carriers,  §  28;  Moore  v.  Evans,  14  Barb. 
624;  Normile  v.  Oregon  Nav.  Go.  41  Or. 
177,  69  Pac.  928;  Laing  v.  Colder,  8  Pa. 
479,  49  Am.  Dec.  533;  Rose  v.  Northern  P. 
R.  Co.  36  Mont.  70,  119  Am.  St.  Rep.  836, 
88  Pac.  767 ;  Gomm  v.  Oregon  R.  &  Nav.  Co. 
52  Wash.  685,  25  L.R,A.(N.S.)  537,  101 
Pac.  361;  York  Mfg.  Co.  v.  Illinois  C.  R. 
Co.  3  Wall.  107,  18  L.  ed.  170;  Bingham  v. 
Rogers,  6  Watts  &  S.  495,  40  Am.  Dec.  581 ; 
Atwood  y.  Reliance  Transp.  Co.  9  Watts, 
87,  34  Am.  Dec.  603.  Though  a  contrary 
rule  may  exist  in  England  (Lawson,  Con- 
tracts of  Carriers,  §  25),  public  policy,  in 
America,  inhibits  a  bailee  for  hire,  by  any 
special  agreement  that  he  can  make,  to  re- 
lieve himself  from  liability  resulting  from 
his  negligence,  and  as  a  deduction  from 
this  principle  it  follows  that,  when  a  loss 
of  or  injury  to  goods  arises  from  his  care- 
lessness or  that  of  his  agents,  a  contract 
attempting  to  limit  liability  in  that  par- 
ticular is  rendered  nugatory.  Angell,  Carr. 
4th  ed.  §  267;  Lawson,  Contracts  of  Car- 
riers, §  28;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  381,  21  L.  ed.  627,  640; 
Bank  of  Kentucky  v.  Adams  Exp.  Co.  93 
U.  S.  174,  183,  23  L.  ed.  872,  876.  In 
Tewes  v.  North  German  Lloyd  S.  S.  Co.  180 
N.  Y.  151,  8  L.R.A.(N.S.)  199,  78  N.  E. 
864,  9  A.  &  E.  Ann.  Cas.  909,  a  different 
conclusion  was  reached;  but  the  dissent- 
ing opinion  of  Mr.  Justice  Haight  seems  to 
present  the  better  reason.  The  notes  to 
that  case  show  the  conflict  of  authority  on 
the  subject  under  consideration.  As  illus- 
trating the  rule  that  an  agreement  endeav- 
oring to  exempt  a  carrier  of  passengers 
from  liability  occurring  from  its  careless- 
ness is  invalid,  it  has  been  held  that  a  rail- 
road pass,  given  for  a  consideration,  but 
having  printed  on  the  back  of  the  ticket 
a  declaration  that  the  person  accepting  it 
assumed  all  risk  of  accidents  resulting 
from  negligence  of  the  carrier's  agents,  did 
not  estop  the  passenger  from  showing  that 
he  was  not  subject  to  the  conditions  under- 
taken to  be  imposed.  Grand  Trunk  R.  Co. 
V.  Stevens,  95  U.  S.  655,  24  L.  ed.  536.  It 
has  been  ruled  that  the  liability  of  a  rail- 
road company  does  not  depend  on  the  fact 
that  compensation  for  the  transportation 
of  a  passenger  has  been  paid  to  it,  but  that 
the  same  degree  of  care  is  imposed  upon 
the  carrier  in  the  case  of  a  person  traveling 
on  a  free  pass  as  in  the  case  of  a  passen- 
ger paying  full  fare,  and  that  the  negli- 
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gence  of  an  agent  from  which  injury  re- 
sults fixes  upon  the  carrier  a  liability 
which  cannot  be  avoided  or  limited  by  ex- 
press contract.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
McGown,  65  Tex.  640;  Jacobus  v.  St.  Paul 
&  C.'R.  Co.  20  Minn.  125,  Gil.  110,  18  Am. 
Rep.  360;  Yazoo  &  M.  Valley  R.  Co.  v. 
Grant,  4  A.  &  E.  Ann.  Cas.  556.  See  notes 
to  latter  case  as  to  a  contrary  doctrine. 

In  Coward  v.  East  Tennessee,  V.  &  G.  R. 
Co.  16  Lea,  225,  67  Am.  Rep.  226,  a  ticket 
was  purchased  at  a  reduced  rate,  contain- 
ing the  following  clause:  "None  of  the 
companies  represented  in  this  ticket  will 
assume  any  liability  on  baggage  except  for 
wearing  apparel,  and  then  only  for  a  sum 
not  exceeding  $100," — ^which  provision, 
with  full  understanding  thereof,  the  pas- 
senger assented  to  by  appending  his  sig- 
nature. Based  on  the  ticket,  a  trunk  was 
checked  that  did  not  reach  its  destination 
until  several  hours  after  the  passenger's  ar- 
rival, and  it  was  then  discovered  that  the 
lock  had  been  filed,  and  a  watch  and  chain 
and  a  diamond  pin  had  been  stolen.  In  an 
action  to  recover  tlie  value  of  the  property 
taken,  it  was  held  that  the  jewelry  was  the 
customary  wearing  apparel  of  a  lady  oc- 
cupying the  station  of  the  passenger,  and 
that  the  payment  of  the  reduced  rate  did 
not  absolve  the  carrier  from  liability  for 
its  own  negligence,  which  consisted  in  a 
failure  to  transport  the  trunk  on  the  same 
train  with  the  passenger;  the  court  saying: 
"The  separation  of  the  passenger  and  the 
baggage,  and  their  transportation  by  dif- 
ferent trains,  is  nowhere  explained."  And 
a  judgment  was  rendered  against  the  car- 
rier for  $1,400,  as  the  value  of  the  property 
stolen. 

In  the  case  at  bar,  the  defendant  under- 
took to  escape  liability  for  the  watchmak- 
er's and  jeweler's  tools,  a  reasonable  quan- 
tity of  which,  when  placed  in  plaintiff's 
trunk  for  transportation,  constituted  a 
part  of  his  personal  baggage.  Davis  v.  Ca- 
yuga &  S.  R.  Co.  10  How.  Pr.  330;  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v.  Morrison,  34 
Kan.  602,  65  Am.  Rep.  252,  9  Pac.  226; 
Porter  v.  Hildebrand,  14  Pa.  129.  The  de- 
icndant  was  authorized  to  refuse  the  trans- 
portation of  anything  but  personal  ef- 
fects of  a  passenger.  This  was  a  right, 
however,  which  it  could  waive,  and  when 
Wells  delivered  to  its  Chicago  agent  a 
trunk,  and  asserted  that  it  contained  prop- 
erty not  classified  as  baggage,  the  issuing 
of  a  check  with  knowledge  of  the  contents 
rendered  the  carrier  liable  for  the  loss  in 
case  the  derailing  and  burning  of  the  car 
were  occasioned  by  the  negligence  of  its 
servants.  3  Thomp.  Neg.  §  3402;  Oakes 
V.  Northern  P.  R.  Co.  20  Or.  392,  12  L.R.A. 
318,   23   Am.   St.   Rep.   126,  26  Pac.   230; 
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Bergatrom  y.  Chicago,  R.  I.  &  P.  R.  Co.  134 
Iowa,  223,  10  L.R.A.  (N.S.)  1119,  111  N. 
W.  818;  13  A.  &  E.  Ann.  Caa.  239. 

As  the  principles  under  which  the  free- 
dom of  contract  and  private  dealings  is 
restricted  by  law  for  the  good  of  the  eom- 
munity  demanded  that  defendant  should 
exercise  due  care  in  transporting  baggage, 
we  conclude  that  the  ticket  issued  to  him 
at  a  reduced  rate,  and  the  clause  attempt- 
ing to  limit  liability  as  to  the  character 
and  the  value  of  the  contents  of  the  trunk, 
though  assented  to  by  him,  did  not  exon- 
erate it  from  accountability  for  the  loss 
if  it  resulted  from  the  negligence  of  the 
carrier's  agents. 

The  burning  of  the  trunk  and  its  con- 
tents in  the  manner  alleged  in  the  com- 
plaint having  been  admitted  by  the  answer, 
the  remaining  question  to  be  considered  is: 
Upon  whom  was  cast  the  burden  of  proof 
as  to  whether  or  not  the  loss  was  caused 
by  the  negligence  of  defendant's  servants? 

Though  a  limitation  by  express  agree- 
ment may  relieve  a  common  carrier  of  lia- 
bility for  loss  of  or  injury  to  goods  in- 
trusted to  him  for  transportation,  except 
for  negligence  of  his  servants^  the  prepon- 
derance of  authority  in  America  supports 
the  doctrine  that  in  cases  of  special  con- 
tract the  burden  of  proving  negligence  de- 
volves on  the  shipper.  Lawson,  Contracts 
of  Carriers,  §  248.  In  the  next  section 
this  author  observes:  "In  Greenleaf  on 
Evidence  it  is  said:  'And,  if  the  acceptance 
of  the  goods  was  special,  the  burden  of 
proof  is  still  on  the  carrier  to  show  not 
only  that  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also  that 
there  was  on  his  part  no  negligence  or 
want  of  due  care.'  2  Greenl.  £v.  §  219. 
This  rule  has  the  support  of  a  few  au- 
thorities." As  upholding  the  principle 
thus  announced,  attention  is  called  to  sev- 
eral decisions,  and  among  them  to  the  case 
of  Grey  v.  Mobile  Trade  Co.  55  Ala.  387, 
28  Am.  Rep.  729,  in  referring  to  which  the 
text  writer  further  remarks:  "It  and  the 
rule  •  as  stated  by  Mr.  Greenleaf  are  cer- 
tainly founded  upon  reason  and  public  pol- 
icy, but  they  lack,  as  has  been  seen,  the 
support  of  authority."  Lawson,  Contracts 
of  Carriers,  §  250. 

In  case  of  injury  to  goods  the  carriage 
of  which  has  been  undertaken  pursuant  to 
an  express  contract  made  with  the  owner, 
limiting  liability,  we  believe  that,  as  the 
common  carrier  is  not  a  gratuitous  bailee, 
the  burden  ought  to  be  imposed  on  him  to 
disprove  negligence,  which  should  be  pre- 
sumed from  the  failure  to  ship  or  deliver. 
This  rule  would  require  the  proving  of  a 
negative;  but,  as  the  agents  of  the  car- 
rier must  have  a  better  knowledge  of  the 
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origin  and  consequences  of  the  loss  than 
any  other  person,  he  should  be  required  to 
show  that  the  damage  did  not  result  from 
negligence.  Any  other  rule  would  subject 
the  shipper  to  much  expense  in  attempting 
to  discover  the  cause  of  the  injury  to  or 
loss  of  his  goods,  and  since  this  informa- 
tion can  readily  be  supplied  by  the  carrier, 
he  ought  to  be  required  to  disprove  negli- 
gence. If  the  burden  devolved  on  the  ship- 
per, he  might  be  compelled  to  rely  upon  the 
testimony  of  servants  in  the  employ  of  the 
carrier,  whose  hope  of  continual  engage- 
ment might  affect  their  sworn  statements. 
For  these  reasons  we  think  it  was  incum- 
bent upon  the  defendant  to  show  that  the 
derailing  and  burning  of  the  baggage  car 
did  not  result  from  negligence. 

In  actions  to  recover  damages  based  on 
carelessness,  the  proximate  cause  is  any 
act  or  omission  that  immediately  produces 
or  fails  to  prevent  the  injury,  or  that 
which  directly  puts  into  operation  another 
agency  or  force,  or  interposes  an  obstacle 
whereby  injury  is  inflicted  that  would  not 
have  happened  except  for  the  original  neg- 
ligent act  or  omission.  8  Am.  &  Eng.  Enc. 
Law  2d  ed.  p.  571;  32  Cyc.  Law  &>  Proc. 
p.  745;  Hartvig  v,  N.  P.  Lumber  Co.  19 
Or.  522,  25  Pac.  358;  Ahem  ▼.  Oregon 
Teleph.  &  Teleg.  Co.  24  Or.  276,  22  L.R.A. 
635,  33  Pac.  403,  35  Pac.  549;  Robinson  v. 
Taku  Fishing  Cb.  42  Or.  537,  71  Pac.  790. 
When,  in  such  an  action,  the  complaint  sets 
forth  the  facts  constituting  the  negligent 
act  or  omission,  discloses,  in  logical  se- 
quence, the  facts  composing  the  secondary 
agency,  force,  or  obstacle,  if  any,  and  de- 
tails the  resultant  injury  and  the  damages, 
the  pleading  is  sufficient.  In  the  case  at 
bar,  the  complaint  does  not  conform  to 
these  requirements,  but,  as  the  burden  of 
proof  rested  on  the  defendant,  a  suggestion 
of  negligence  in  plaintiff's  primary  plead- 
ing was,  in  our  opinion,  adequate  for  that 
purpose.  The  defendant,  probably  relying 
on  the  weight  of  authority  respecting  the 
burden  of  proof,  offered  no  evidence  on  tlie 
question  of  negligence. 

Objection  is  made  because  the  court  did 
not  make  a  finding  as  to  the  special  con- 
tract alleged  in  the  answer  and  denied  by 
the  reply.  The  finding  that  defendant  was 
negligent,  in  consequence  of  which  plain- 
tiff's trunk  and  its  contents  were  destroyed, 
renders  void  the  attempted  limitation  of 
liability,  which  conclusion  determined  the 
right  of  recovery,  rendering  it  unnecessary 
to  make  any  findings  on  such  issue.  Lewis 
v.  First  Nat.  Bank,  46  Or.  182,  78  Pac 
990;  Freeman  v.  Tninmier,  50  Or.  287, 
01  Pac.  1077;  Naylor  v.  McColloch,  54  Or. 
305,  103  Pac.  68. 

It  follows  from  these  considerations  thai 
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the  judgment  should  he  affirmed^  and  it  is 
BO  ordered. 

A  petition  for  rehearing  having  heen 
filed,  the  following  Per  Curiam  response 
was  handed  down  June  22,  1911: 

In  the  petition  for  rehearing,  it  is  urged 
that  the  limitation  of  the  liability  was 
based  on  a  special  consideration,  viz,,  a 
reduction  in  the  price  of  the  ticket.  But 
defendant's  counsel  mistake  the  terms  of 
the  stipulation  in  the  ticket.  The  reduc- 
tion of  the  price  of  the  ticket  is  not  made 
in  consideration  of  the  limitation  of  the 
^>^S^^'  '^^^  ticket  is  in  form  a  first- 
class  ticket.  Whether  it  is  sold  as  a  first 
or  second-class  ticket  is  to  be  indicated,  as 
the  one  or  the  other,  by  the  place  it  is 
punched  on  the  first  coupon.  The  contract 
of  the  ticket  contains  seven  specifications. 
The  third  one  states  that,  if  sold  as  a  sec- 
ond class,  the  purchaser  is  only  entitled  to 
second-class  passage,  and  each  of  the  other 
six  conditions  of  the  ticket  apply  alike  to 
the  holder  of  the  ticket,  whether  first  or 
second  class;  and  the  seventh  condition, 
limiting  the  liability  of  the  baggage,  ap- 
plies to  all  holders  of  the  ticket,  regardless 
of  the  price  for  which  it  was  purchased, 
and  has  no  bearing  on  the  price  of  the 
ticket,  other  than  it  may  have  been  con- 
sidered in  fixing  the  fare  specified  in  the 
schedule  filed  with  the  Interstate  Commerce 
Commission.  But  it  is  held  in  the  case 
of  Normile  v.  Oregon  Nav.  Co.  41  Or.  177, 
69^  Pac.  928:  "No  sort  of  consideration, 
whether  it  is  based  upon  a  different  or  low- 
er tariff,  or  whether  it  might  be,  will 
therefore  exempt  the  carrier,  in  whole  or  in 
part,  from  liability  attributable  to  his  own 
negligence;  and,  where  such  is  the  essen- 
tial purpose  of  the  contract,  it  cannot  be 
upheld." 

Defendant  also  mistakes  the  effect  of 
the  seventh  clause  of  the  contract,  limiting 
the  liability  of  the  company.  It  is  not  a 
stipulation  of  the  value  of  the  goods 
shipped,  but  limits  the  liability  to  $100  in 
any  case,  and  is  not  an  agreed  value  of  the 
goods  shipped.  "The  baggage  liability  is 
limited  to  wearing  apparel  only,  not  ex- 
ceeding $100  in  value,"  and  the  passenger 
does  not  participate  in  fixing  the  amount. 
He  is  required  to  accept  the  stipulation 
on  the  ticket,  or  leave  his  baggage.  This 
is  conceded  in  the  second  brief  filed  on  this 
motion,  where  it  is  contended  that  the 
limitation  is  fixed  by  the  schedule  of  rates 
filed  by  the  company  with  the  Interstate 
Commerce  Commission,  and  has  the  force 
and  effect  of  a  law.  Without  assenting  to 
that  statement,  certainly  there  was  no 
agreement  as  to  the  value  of  the  goods 
shipped. 
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I  Mr.  Justice  Wolverton,  in  i^ormile  t. 
I  Oregon  Nav.  Co.,  makes  the  distinction  be- 
tween an  attempt  by  the  carrier  to  stipu- 
late against  liability,  regardless  of  the 
value,  and  a  stipulation  fixing  the  value 
of  the  freight  to  be  carried;  and  counsel 
for  defendant  claim  that  this  case  comes 
within  the  latter  class,  but  in  this  he  is 
in  error.  It  is  said  at  page  184  of  41  Or.^ 
69  Pac.  930:  "It  is  a  sound  and  wholesome 
doctrine,  hased  upon  considerations  of  pub- 
lic policy  and  fair  dealing,  that  a  common 
carrier  will  not  be  permitted  to  stipulate 
against  liability  for  the  loss  or  injury  of 
property  intrusted  to  it  for  carri:.ge  and 
transportation,  occasioned  by  its  own  neg- 
ligence. .  .  .  Nor  can  tho  carrier  be 
permitted  to  stipulate  or  contract  for  par- 
tial or  limited  exemption  from  liability 
occasioned  by  its  negligence  with  any  more 
reason  than  it  may  for  a  total  exemption." 
And,  on  the  other  hand,  he  recognizes  that 
the  shipper  may  agree  with  the  company 
upon  the  value  of  the  goods  shipped,  and 
be  bound  thereby,  and  "if  the  plaintiff 
freely,  and  without  restraint — that  is,  was 
laboring  under  no  such  inequality  of  condi- 
tions as  that  ho  was  compelled  to  enter  into 
the  contract,  whether  he  would  or  not,  ih 
order  to  have  his  stock  carried — executed 
the  contract  in  question,  he  is  bound  by  the 
stipulations  as  to  the  value."  Here  there 
is  no  stipulation  as  to  value,  but  there  is 
an  attempt  to  limit  the  liability,  regardless 
of  value. 

In  the  second  brief,  it  is  contended  that 
as,  by  the  first  paragraph  of  §  6  of  the 
interstate  commerce  act  (act  Feb.  4,  1887, 
chap.  104,  24  Stat,  at  L.  380,  U.  S.  Comp. 
Stat.  1901,  p.  3156,  railroads  are  required 
to  print  for  public  inspection  "schedules 
showing  the  rates  and  fares  and  charges 
for  the  transportation  of  passengers  and 
property  .  .  .  and  shall  also  state  sep- 
arately the  terminal  charges  and  any  rules 
or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggre- 
gate of  such  aforesaid  rates  and  fares  and 
charges,"  and  by  the  fifth  paragraph  of  §  6 
it  must  "file  with  the  Commission,  here- 
inafter provided  for,  copies  of  its  schedules 
of  rates,  fares,  and  charges  which  hav^ 
been  established,"  that  therefore,  such 
schedules,  when  filed  with  the  Commission, 
are  conclusive  on  the  shipper  and  the  car- 
rier, and  that  as  the  schedule  so  filed  by 
the  defendant  provides  that  "liability  of 
this  company  and  of  other  lines  over  which 
baggage  is  checked  is  limited  to  $100," 
therefore  both  the  company  and  the  plain- 
tif  were  bound  by  that  limitation.  But 
we  do  not  concur  in  these  views.  Rules 
and  reflfulations  affecting  the  rates  are  to 
be   printed    in   the   schedule   kept  by   the 
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company  for  public  inspection;  but  it  is  the 
schedules  of  the  rates,  fares,  and  charges 
that  are  to  be  filed  with  the  Commission, 
and  cannot  be  deviated  from.  There  id 
nothing  in  the  act  that  authorizes  the  com- 
pany to  limit  its  liability  against  its  own 
negligence,  or  that  makes  a  statement  of 
limitation  of  liability  in  the  schedule  en- 
forceable  by  the  Commission,  or  binding 
upon  the  shipper.  In  this  case  neither  was 
it  the  subject  of  agreement  between  the 
company  and  the  carrier,  but  w^as  imposed 
by  the  company  as  a  condition  of  the  sale 
of  the  ticket,  and  in  signing  the  ticket  the 
plaintiff  was  laboring  under  such  an  in- 
equality of  conditions  as  that  he  was  com- 
pelled to  enter  into  the  contract,  whether 
he  would  or  not,  in  order  to  have  his  bag- 
gage checked.  As  said  in  Normile  v.  Ore- 
gon Nav.  Co.:  "If  the  purpose  of  the  con- 
tract was  merely  to  place  a  limit  on  the 
amount  for  which  the  defendant  shall  be 
liable, — ^that  is  to  say,  exempt  it  in  any 
measure  from  full  liability,  as  respects  the 
value  of  the  property  concerned, — ^then 
clearly,  as  to  any  losses  resulting  from  neg- 
ligence, it  cannot  be  helped  [upheld],  and 
this  upon  the  ground  that  it  would  not  be 
just  and  reasonable." 
The  petition  is  denied. 
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EDITH  V.  GARDINER,  Appt., 

V. 

NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER RAILROAD  COMPANY,  Respt. 

(201  N.  Y    387,  94  N.  E.  876.) 

Carrier  —  loss  of  baggage  —  limitation 
of  liability  —  carrier's  negligence. 

1.  A  provision  in  a  reduced  rate  passen- 
ger ticket  that  the  carrier's  liability  for 
baggage  shall  not  exceed  a  specified  sura 
fixes  the  valuation  of  the  baggage,  and  lim- 
its the  liability  of  the  carrier  to  that 
amount,  even  when  loss  is  occasioned  by 
its  negligence,  although  the  contract  does 


not  contain  an  express  exemption  from  lia- 
bility for  loss  caused  by  such  negligence. 

Same  —  fixing  liability  for  baggage  — 
failure  to  permit  passenger  to  name 
value. 

2.  Failure  to  afford  the  passenger  an  op- 
portunity to  name  a  different  amount  will 
not  render  a  provision  in  a  reduced  rate 
passenger  ticket  limiting  the  carrier's  lia- 
bility for  baggage  to  a  specified  sum,  in- 
valid where,  by  paying  the  full  regular 
fare,  he  might  have  imposed  upon  the  car- 
rier full  liability  for  the  baggage. 

(CuUen,  Ch.  J.,  and  Willard  Bartlett  and 
Vann,  JJ.,  dissent.) 

(April  4,  191L) 

APPEAL  by  plaintiff  from  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  in- 
terlocutory judgment  of  a  Special  Term 
for  New  York  County  overruling  plaintiff's 
demurrer  to  the  partial  defense  in  defend- 
ant's answer  in  an  action  brought  to  re- 
cover the  alleged  value  of  certain  baggage 
claimed  to  have  been  lost  through  defend- 
ant's  negligence.     Affirmed. 

Statement  bv  Hiscock,  J.: 

lliis  is  an  appeal  by  permission  on  cer- 
tified questions  from  an  order  and  judg- 
ment (139  App.  Div.  17,  123  N.  Y.  Supp. 
805)  of  the  first  appellate  division  affirm- 
ing an  interlocutory  judgment  of  the  su- 
preme court  overruling  plaintiff's  demurrer 
to  the  partial  defense  contained  in  defend- 
ant's answer.  'Ihe  action  was  brought  to 
recover  several  hundred  dollars  as  the  al- 
leged value  of  certain  baggage  received  and 
checked  by  defendant  for  plaintiff,  and 
claimed  to  have  been  lost  through  the  neg- 
ligence of  the  former.  The  substance  of 
the  partial  defense  which  has  been  de- 
murred to  is  as  follows: 

The  plaintiff,  as  passenger,  was  riding, 
and  her  baggage  was  checked  on  and  under 
a  special  form  of  ticket  known  as  a  50- 
trip  family  ticket,  which  was  issued  at 
reduced  rates  in  conformity  with  the  pro- 


Note.  —  Does  stipulation  exempting  caV" 
rier  from  liahility  for  paaaenger^a 
baggage  or  limiting  the  amount 
thereof  cover  loss  due  to  negligence. 

This  question  has  already  been  annotated 
in  connection  with  the  case  of  Tewes  v. 
North  German  Lloyd  S.  S.  Co.  8  L.R.A. 
(N.S.)  199,  and  the  present  note  therefore 
contains  only  such  cases  as  have  appeared 
since  the  compilation  of  the  note  referred  to. 

The  question  under  consideration  is  also 
passed  upon  in  the  case  of  Wells  v.  Great 
Northern  R.  Co.  ante,  818. 

In  West^^all  v.  Central  R.  Co.  79  N.  J. 
34  L.R.A.(N.S.) 


L.  87,  74  Atl.  297,  a  stipulation  authorized 
by  statute  (Pamph.  Laws  1903,  p.  670, 
§  48)  limiting  liability  for  baggage  to  $1 
per  pound  was  held,  without  discussion  of 
the  point,  applicable  in  the  case  of  baggage 
lost  through  negligence. 

But  in  Martin  v.  Central  R.  Co.  121  App. 
Div.  552,  106  N.  Y.  Supp.  226,  it  is  said 
that  the  limitation  of  liability  authoriiced 
bv  such  New  Jersev  statute  is  not  a  limi- 
tation  in  the  case  of  negligence,  and  there- 
fore that  an  allegation  of  such  statute  did 
not  amount  to  a  partial  defense  where  it 
was  not  also  alleged  that  the  baggage  was 
not  lost  through  negligence. 


1911. 
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visions  of  defendant's  tariff  filed  with  the 
public  service  commission,  as  provided  and 
required  by  law.  Said  ticket  contained 
the  following  conditions:  "Conditions.  In 
consideration  of  the  reduced  fare  at  which 
this  ticket  is  sold,  the  purchaser  agrees 
that  its  use  shall  be  subject  to  the  follow- 
ing conditions:  •  .  .  *  (3)  That  this 
company's  liability  for  baggage  belonging 
to  each  passenger  shall  not  exceed  fifty  dol- 
lars ($50)."  That  plaintiff  knew  of  and 
assented  to  the  conditions  contained  in 
said  ticket,  and  thus  became  bound  thereby 
and  limited  in  her  claim  to  said  sum  of 
$50.  The  tariff  filed  and  under  which  said 
ticket  was  issued  as  aforesaid,  in  addition 
to  a  schedule  showing  the  reduced  rates 
at  which  tickets  of  that  class  were  sold, 
contained,  amongst  others,  the  following 
provisions : 

"(10)  Baggage.  (a)  Wearing  apparel 
only  will  be  checked  as  baggage  on  tickets 
at  fares  named  herein,  and  for  such  bag- 
gage belonging  to  one  passenger  this  com- 
pany will  not  accept  a  greater  liability 
than  $50.  The  weight  of  baggage  which 
will  be  carried  free  is  explained  in  the 
following  paragraph: 

"(11)  Excess  baggage. — Baggage  in  ex- 
cess of  free  allowance  will  be  charged  for 
in  accordance  with  excess  baggage  rates,  as 
shown  in  baggage  tariff,"  etc. 

The  following  question  was  certified: 
''Is  the  second  and  partial  defense  set  up 
in  the  amended  answer  sullicient  in  law, 
upon  the  face  thereof,  as  a  partial  defense 
to  the  cause  of  action  set  forth  in  the 
complaint?" 

Messrs.  Choate  &  liarocqae,  for  appel- 
lant: 

The  partial  defense  contains  no  denial 
that  the  loss  occurred  through  the  negli- 
gence of  the  defendant,  and  it  must  there- 
fore be  assumed  that  the  plaintiff's  loss 
was  due  to  the  defendant's  negligence. 

Outcault  V.  Bonheur,'120  App.  Div.  168, 
104  N.  Y.  Supp.  1099 ;  Sanford  v.  Rhoads, 
39  Misc.  548,  80  N.  Y.  Supp.  404. 


The  third  condition  in  the  ticket  can  be 
invoked  merely  as  limiting  the  carrier's 
liability  as  insurer  for  losses  occurring 
without  negligence  on  its  part.  It  can  have 
no  application  to  the  liability  of  the  car- 
rier as  bailee  for  hire,  for  losses  occasioned 
by  its  negligence. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151; 
Tewes  v.  North  (German  Lloyd  S.  S.  Co. 
186  N.  Y.  151,  8  L.R.A.(N.S.)  199,  78  N. 
E.  864,  9  A.  &  £.  Ann.  Caa.  909;  Zimmer 
V.  New  York  C.  &  H.  R.  R.  Co.  137  N.  Y. 
460,  33  N.  E.  642;  Steers  v.  Liverpool,  N. 
Y.  &  P.  S.  S.  Co.  57  N.  Y.  1,  16  Am.  Rep. 
453;  Belger  v.  Dinsmore,  51  N.  Y.  166, 
10  Am.  Rep.  575;  Greenwald  v.  Barrett, 
199  N.  Y.  170,  —  L.R.A.(N.S.)  — ,  92  N. 
E.  218;  New  York  C.  R.  Co.  v.  Lockwood, 
17  Wall.  357,  21  L.  ed.  627;  Mynard  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  71  N.  Y.  180, 
27  Am.  Rep.  28;  Nicholas  v.  New  York 
C.  &  H.  R.  R.  Co.  89  N.  Y.  370;  Holsapple 
V.  Rome,  W.  &  O.  R.  Co.  86  N.  Y.  275; 
Kenney  v.  New  York  C.  &  H,  R.  R.  Co. 
125  N.  Y.  422,  26  N.  E.  626;  Rosenthal 
V.  Weir,  54  App.  Div.  275,  66  N.  Y.  Supp. 
841;  Condict  v.  Grand  Trunk  R.  Co.  54 
N.  Y.  500;  Rathbone  v.  New  York  C.  & 
H.  R.  R.  Co.  140  N.  Y.  48,  35  N.  E.  418; 
1  Shearm.  &  Redf.  Neg.  4th  ed.  §  40;  Ber- 
mel  V.  New  York,  N.  H.  &  H.  R.  Co.  62 
App.  Div.  389,  70  N.  Y.  Supp.  804 ;  Wheeler 
V.  Oceanic  Steam  Nav.  Co.  125  N.  Y.  155, 
21  Am.  St.  Rep.  729,  26  N.  E.  248;  Hohl 
V.  Norddeutscher  Lloyd,  99  C.  C.  A.  166, 
175  Fed.  544;  Eells  v.  St.  Loi^is,  K.  &  N. 
W.  R.  Co.  52  Fed.  905;  Schwarzchild  v. 
National  S.  S.  Co.  74  Fed.  257. 

The  plaintiff's  right  to  recover  full  dam- 
ages is  not  affected  by  the  provisions  of 
the  public  service  commissions  law. 

Martin  v.  Central  R.  Co.  121  App.  Div. 
562,  106  N.  Y.  Supp.  226;  Wheeler  v. 
Oceanic  Steam  Nav.  Co.  125  N.  Y.  155, 
21  Am.  St.  Kep.  729,  26  N.  E.  248. 

Mr.  William  Mann,  with  Mr.  Alex- 
ander S.  liyman,  for  respondent: 

Plaintiff's  recovery  for  the  negligent  loss 


It  may  also  be  of  interest  in  the  present 
connection  to  note  that  it  has  been  held  that 
a  condition  in  a  steamship  ticket  that  the 
carrier  should  not  be  responsible  for  any 
loss  of  baggage  "by  whatsoever  cause  or  in 
whatever  manner  .  .  .  occasioned,  and 
whether  arising  from  the  act  of  God,  King's 
enemies  •  .  .  thieves  (whether  on  board 
or  not),  accidents  to  or  by  machinery. 
boilers,  or  steam,  unseaworthiness  of  the 
steamer  even  existing  at  the  time  of  sail- 
ing, or  form  any  act,  neglect,  or  default 
what  so  ever  of  the  pilot,  master  mariners, 
or  other  servants  of  the  steamer,"  is  so 
34  L.R.A.(N.S.) 


sufficiently  broad  as  to  protect  the  carrier 
from  liability  to  make  good  a  loss  occa- 
sioned by  the  felonious  act  of  its  servants. 
Marriott  v.  Yeoward  Bros.  [1900]  2  K.  B. 
987,  101  L.  T.  N.  S.  394,  26  Times  L.  R. 
755,  53  Sol.  Jo.  790,  14  Com.  Cas.  279. 

Upon  the  general  question  whether  a  car- 
rier may  limit  its  liability  for  loss  or  in- 
jury to  a  passenger's  baggage,  see  note  to 
French  v.  Merchants'  &  M.  Iransp.  Co.  19 
L.R.A.(N.S.)  1006,  and  its  continuation  ap- 
pended to  the  case  of  Wells  v.  Great  North- 
ern R.  Co.  ante,  818.  £.  S.  O. 
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of  her  baggage  is  limited  to  the  stun  speci- 
fied iD  the  contract. 

Magnin  v.  Dinsmore,  62  N.  Y.  35,  20  Am. 
Rep.  442;  Cau  v.  Texaa  &  P.  R.  Co.  194 
U.  S.  427,  48  L.  ed.  1053,  24  Sup.  Ct.  Rep. 
063;  Hart  v.  Pennsylvania  R.  Co.  112  U. 
S.  331,  28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151; 
Squire  v.  New  York  C.  R.  Co.  08  Mass. 
239,  93  Am.  Dec.  162;  Greenwald  v.  Bar- 
rett, 199  N.  Y.  170,  —  L,R.A.(N.S.)  — , 
92  N.  E.  218;  Tewes  v.  North  German 
Lloyd  S.  S.  Co.  186  N.  Y.  157,  8  L.R.A. 
(N.S.)  199,  78  N.  E.  864,  9  A.  &  E.  Ann. 
Cas.  909;  Wheeler  v.  Oceanic  Steam  Nav. 
Co.  72  Hun,  5,  25  N.  Y.  Supp.  678,  af- 
firmed in  149  N.  Y.  576,  43  N.  E.  990; 
Zimmer  v.  New  York  C.  &  H.  R.  R.  Co. 
137  N.  Y.  460,  33  N.  E.  642;  Magnin  v. 
Dinsmore,  70  N.  Y.  410,  26  Am.  Rep.  608; 
Hohl  V.  Norddeutscher  Lloyd,  99  C.  C.  A. 
166,  175  Fed.  644;  Steers  v.  Liverpool,  N. 
Y.  &  P.  S.  S.  Co.  57  N.  Y.  1,  15  Am.  Rep. 
453;  Belger  v.  Dinsmore,  51  N.  Y.  166,  10 
Am.  R«p.  575;  Arthur  v.  Texas  &  P.  R. 
Co.  71  C.  C.  A.  391,  139  Fed.  127,  204  U. 
S.  514,  51  L.  ed.  593,  27  Sup.  Ct.  Rep. 
338.  • 

Plaintiff,  having  paid  the  charge  pre- 
scribed by  defendant's  tariffs  for  the  trans- 
portation of  herself  and  her  baggage  not 
exceeding  $50  in  value,  is  not  entitled  to 
recover  more  than  that  sum. 

Greenwald  v.  Weir,  130  App.  Div.  696, 
115  N.  Y.  Supp.  311;  Jonasson  v.  Weir, 
130  App.  Div.  528,  115  N.  Y.  Supp.  6; 
Baltimore  &  O.  R.  Co.  v.  La  Due,  128  App. 
Div.  594,  112  N.  Y.  Supp.  964;  New  York 
C.  A;  H.  R.  R.  Co.  v.  Smith,  62  Misc.  526,- 
115  N.  Y.  Supp.  838. 

Hiscock,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  alleges  that  her  baggage 
checked  by  respondent  under  a  special  form 
of  ticket  issued  at  reduced  rates  was  lost 
through  the  carrier's  own  neglect,  and  the 
criticism  made  of  the  latter's  partial  de- 
fense setting  up  a  clause  in  said  ticket 
limiting  its  liability  to  a  specified  amount 
is  that  such  clause  does  not  expressly  ex- 
cuse the  respondent's  own  negligence  as 
bailee,  and  therefore  is  not  a  defense  in 
this  case  where  such  neglect  is  relied  on. 

The  question  thus  raised  under  the  cir- 
cumstances of  this  case  will  be  a  narrow 
one.  Its  determination  will  be  controlled 
by  the  interpretation  and  meaning  which 
we  shall  give  to  the  limitation  clause  above 
quoted,  and  will  not  involve  any  uncertain 
groping  for  general  principles  which  are 
to  govern  its  effect  after  such  interpreta- 
tion has  fixed  its  proper  meaning. 

Counsel  for  the  appellant  is  entirely 
right  in  his  claim  that  a  clause  simply  re- 
34  L.R.A.(N.S.) 


leasing  a  carrier  from  liability  for  loss  of 
goods  wilt  not  include  a  case  like  this,  of 
its  own  negligence,  unless  such  exemption 
is  expressly  and  plainly  stated.  He  con- 
cedes also  correctly  that  a  clause  in  con- 
sideration of  reduced  rates  properly  and 
reasonably  limiting  the  liability  of  a  car- 
rier to  a  specified  valuation  of  the  goods 
received  by  it  will  include  a  case  of  a  loss 
or  damage  arising  from  its  own  negligence 
without  express  mention  thereof.  There 
can  be  no  doubt  about  this  proposition, 
since  our  recent  decision  in  Tewes  v.  North 
German  Lloyd  S.  S.  Co.  186  N.  Y.  151, 
8  L.R.A.(N.S.)  199,  78  N.  K  864,  9  A. 
&  E.  Ann.  Cas.  909.  He  contends  that 
the  clause  here  involved  is  not  sufiicient 
within  the  principle  first  stated,  because 
it  does  not  expressly  excuse  the  respond- 
ent's own  negligence,  and  in  that  conten- 
tion I  agree  with  him. 

He  then  finally  reaches  the  debatable 
ground  of  the  case,  and  insists  that  the 
provision  which  has  been  quoted  is  not 
sufiicient  under  the  principle  secondly 
stated,  because  it  is  not  one  of  limited  or 
fixed  valuation,  and  therefore  effective  with- 
out express  enumeration  of  such  negligence. 
With  this  contention  I  do  not  agree,  but 
think  that  the  clause  is  to  be  construed  as 
one  relating  to  and  fixing  a  valuation  on 
appellant's  baggage,  and  limiting  respond- 
ent's liability  thereto  in  consideration  of 
reduced  rates.  The  choice  is  between  an 
interpretation  that  this  was  a  mere  general 
clause  releasing  the  carrier  from  liability 
without  any  reference  to  the  diaracter  and 
value  of  tne  goods,  and  one  that  it  fixed 
the  amount  and  value  of  free  baggage  which 
a  passenger  could  check  on  this  ticket,  and 
limited  the  carrier's  liability  to  that 
amount. 

Of  course,  it  was  not  necessary  to  use 
the  specific  word  "value,"  or  "valuation," 
in  order  to  frame  a  clause  of  limited  valu- 
ation and  liability.  If  the  fair  meaning 
and  purpose  of  the  clause  as  understood 
and  intended  by  the  parties  was  to  fix  a 
liability  based  on  a  reduced  and  limited 
valuation  of  goods  in  consideration  of  re- 
duced rates  of  f|ire,  we  ought  to  enforce 
this  meaning,  and  carry  out  this  purpose, 
if  permissible.  In  determining  what  must 
have  been  the  understanding  of  the  parties 
concerning  the  meaning  of  the  clause  at 
the  time  when  appellant  checked  her  bag- 
gage under  the  ticket  containing  it,  it 
will  be  well  to  recall  some  of  the  general 
statutory  and  other  legal  rules  which  sur- 
rounded that  transaction,  and  with  knowl- 
edge of  which  she  must  be  charged.  She 
knew  that,  under  long-established  rules, 
on  a  ticket  at  full  rates  she  could  compel 
the    respondent    to    transport    at    its    full 
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value  all  of  the  property  which  she  might 
properly  check  as  baggage.  She  also  must 
be  charged  with  knowledge  of  the  statute, 
§  '38  of  the  public  service  commissions  law 
(Laws  1907,  chap.  429),  which  provided, 
in  absence  of  special  contract:  "Every 
common  carrier  and  railroad  corporation 
shall  be  liable  for  loss,  damage,  and  injury 
to  property  carried  as  baggage  up  to  the 
full  value  and  regardless  of  the  character 
thereof,  but  the  value  in  excess  of  $150 
shall  be  stated  upon  delivery  to  the  car- 
rier;" and  also  with  knowledge  of  the  pro- 
visions of  said  act  (§  33),  ''that  nothing 
in  this  act  shall  prevent  the  issuance  of 
mileage  ...  or  commutation  passenger 
tickets,  .  .  .  with  special  privileges  as 
to  the  amount  of  free  baggage  that  may  be 
carried  under  mileage  tickets  of  1,000  miles 
or  more,"  and  requiring  (§28)  every  com- 
mon carrier  to  file  and  give  public  notice 
of  "schedules  showing  the  rates,  fares,  and 
charges'  for  the  transportation  of  passen- 
gers and  property;"  also  with  knowledge 
of  the  schedule  heretofore  quoted  filed  by 
respondent  with  the  public  service  com- 
mission, providing,  in  case  of  such  a  ticket 
as  she  was  using,  "wearing  apparel  only 
will  be  checked  as  baggage  on  tickets  at 
fares  named  herein,  and  for  such  baggage 
belonging  to  one  passenger  this  company 
will  not  accept  a  greater  liability  than 
$60." 

With  these  statutes  and  principles  pre- 
sumably in  her  mind,  and  telling  her  that, 
independent  of  statute,  she  had  a  riglit, 
under  an  unlimited  ticket,  to  enforce  upon 
the  respondent  a  liability  for  the  full  value 
of  anything  properly  constituting  baggage, 
and  that  under  the  statute  she  had  a  right 
on  proper  terms  to  enforce  upon  it  a  lia^ 
bility  of  full  valuation  of  anything  which 
she  might  desire  to  have  transported  as 
haggage  "regardless  of  the  character  there- 
of," appellant  preferred  to  secure  a  bet- 
ter rate  of  transportation,  and  check  her 
baggage  under  a  tariff  schedule  and  ticket 
which  limited  her  as  to  the  character  of 
baggage  and  as  to  the  amount  for  which 
liability  would  arise.  She  must  necessarily 
have  understood,  as  it  seems  to  me,  that, 
although  she  could  hold  the  respondent  for 
the  full  value  of  anything  she  wanted  to 
check  as  baggage,  she  was  consenting  to 
a  restriction  of  the  character  and  on  the 
value  of  what  she  might  check;  that  when 
the  tariff  schedule  explained  that  "wearing 
apparel  only  will  be  checked  as  baggage 
.  .  .  and  for  such  baggage  this  company 
will  not  accept  a  greater  liability  than 
$50,"  and  her  ticket  said  the  company's 
"liability  for  baggage  shall  not  exceed  $30," 
it  meant  that  the  company  would  not  be  I 
liable  for  the  value  of  baggage  beyond  the  * 
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sum  mentioned,  and  thereby  the  value  was 
fixed  at  that  amount  as  a  limit  of  liability. 
I  do  not  see  how  the  clause  reasonably 
could  be  given  any  other  relation,  meaning, 
or  effect.  The  clause  certainly  was  not 
ope  imposing  a  penalty  of  $50.  on  the  car- 
rier for  misconduct,  and  nobody,  I  think, 
will  claim  that  it  fixed  an  amount  of  liqui- 
dated damages  which  could  be  recovered  in 
a  case  of  loss  of  the  baggage  independent 
of  its  value.  The  appellant  would  not  be 
allowed  to  recover  even  this  $50  by  simply 
showing  that  she  had  checked  and  lost  her 
haggage,  but  she  would  be  compelled  to 
prove  that  it  was  worth  at  least  $50.  Con- 
versely, when  she  attempts  to  establish 
that  her  lost  baggage  was  worth  more 
than  $50,  the  respondent,  as  I  think,  is 
entitled  to  invoke  the  benefit  of  this  clause, 
and  say,  "You  shall  pot  recover  for  a  valua- 
tion in  excess  of  $50,  because  we  have 
limited  our  liability  to  thai  amount  of 
value." 

Probably  no  one  will  ever  point  to  this 
clause  as  a  model  in  form,  yet  it  is  not 
far  different  in  effect  from  the  one  inter- 
preted in  the  Tewes  Case.  There  the  clause, 
which  was  held  to  be  one  of  limited  valuar 
tion  and  liability,  provided:  "Nor  shall 
this  company  be  liable  for  any  loss  or 
damage  of  any  box,  package,  or  thing  for 
over  $50  unless  the  true  and  just  value 
thereof  is  herein  stated."  The  first  portion 
of  the  clause  is,  for  all  practical  purposes, 
identical  with  the  one  now  under  review. 
All  that  can  be  claimed  to  aid  in  making 
a  valuation  clause  which  does  not  exist  in 
this  case  is  the  last  portion  of  the  pro- 
vision, that  the  limited  liability  should 
prevail  "unless  the  true  and  just  value 
thereof  is  herein  stated."  But  under  the 
circumstances  adverted  to,  that  sentence 
hardly  differentiates  that  case  from  this. 
The  defendant  there  secured  a  limited  lia- 
bility, unless,  as  expressly  stated  in  the 
ticket  itself,  the  shipper  gave  a  valuation 
of  a  larger  amount.  The  respondent  here 
secured  a  limited  liability,  unless  the  ap- 
pellant desired  an  enlarged  liability  for 
the  full  valuation  of  the  goods,  and  which 
the  law  and  respondent's  tariff  schedules 
told  her  how  to  secure.  In  either  ease  the 
meaning  and  effect  of  the  limited  liability 
clause  was  the  same.  It  limited  the  valu- 
ation of  the  goods  which  the  shipper  might 
prove  against  the  carrier,  unless  the  former 
elected  on  proper  terms  to  secure  a  liability 
for  a  full  or  larger  valuation.  In  one  case 
the  ticket  itself  suggested  the  right  to  fix 
a  greater  valuation.  In  the  other  the  stat- 
ute and  rules,  presumably  present  in  the 
mind  of  the  shipper,  suggested  and  guar- 
anteed the  same  right. 

It  seems  to  be   argued   as  a  secondary 
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and,  perhaps,  Bubordinate,  proposition,  tbnt, 
even  should  the  clause  which  we  have  dis- 
cussed be  interpreted  as  one  of  valuation 
instead  of  mere  release  from  liability,  it 
is  defective,  and  therefore  ineffective  be- 
cause the  carrier  arbitrarily  fixed  the  valu- 
ation, and  did  not  specifically  tender  to  the 
passenger  the  opportunity  to  name  a  dif- 
ferent one.  I  do  not  think  that  this  con- 
tention can  be  sustained  if  it  is  relied  on. 

I  do  not  understand  it  to  be  argued, 
nor  can  it  well  be  in  my  opinion,  that  Ihe 
amount  fixed  by  the  carrier  was  unreason- 
able or  unjust  as  matter  of  law.  No  at- 
tempt was  made  to  impose  some  illegal  con- 
dition on  the  right  of  the  passenger  to  fix 
a  greater  value,  but  the  rights  which  she 
had  in  this  direction  and  already  referred 
to  were  left  unimpaired.  In  these  respects 
the  case  differs  from  those  cited  by  the 
appellant  of  The  Kensington.  183  U.  S. 
263,  46  L.  ed.  190,  22  Sup.  Ct.  Rep.  102; 
Eells  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
(C.  C.)  52  Fed.  903;  Schwarzchild  v.  Na- 
tional S.  S.  Co.  (D.  C.)  74  Fed.  257.  It 
is  admitted,  also,  that  the  appellant  knew 
of  and  fuly  understood  the  clause. 

Under  such  circumstances,  it  is  estab- 
lished by  authorities  which  should  be  con- 
trolling with  us,  that  the  shipper  assents 
and  agrees  to  the  valuation  adopted  by  the 
carrier,  and  that  this  agreement  is  not 
rendered  less  binding  because  the  carrier 
has  fixed  the  valuation  without  negotiation 
and  without  express  tender  to  the  shipper 
of  opportunity  to  name  a  different  one. 

As  I  have  already  suggested,  it  was  un- 
necessary for  the  respondent  to  point  out 
to  the  appellant  that  she  could  compel  it 
to  carry  her  baggage  at  a  different  valua- 
tion and  without  limitation  of  liability. 
The  statutes  and  rules  of  law  outside  of 
the  statute  notified  her  of  that  right  and 
secured  it  to  her.  She  could  not  at  the 
same  time  cling  to  an  unlimiied  liability 
and  to  a  reduced  rate  of  transportation, 
and  under  her  contract  she  exercised  her 
option  and  enjoyed  all  of  her  rights  by 
letting  go  of  the  former  and  holding  on  to 
the  latter  with  its  defined  consequences  as 
to  bnggage.  Zimmer  v.  New  York  C.  &  H. 
R.  R.  Co.  137  N.  Y.  460,  33  N.  E.  642; 
Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  331, 
28  L.  ed.  717,  5  Sup.  Ct.  Rep.  151;  Cau  v. 
Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L.  ed. 
1063,  24  Sup.  Ct.  Rep.  063;  Arthur  v. 
Texas  &  P.  R.  Co.  204  U.  S.  505,  514,  51 
L.  ed.  590,  593,  27  Sup.  Ct.  Rep.  338; 
Fohl  V.  Norddeutscher  Lloyd,  99  C.  C.  A. 
166,  175  Fed.  544. 

The  learned  counsel  for  the  appellant 
has,  with  much  pains  and  industry,  col- 
lected and  discussed  many  cases  which  he 
insists  sustain  his  view  of  the  clause  under 
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discussion.  It  will  not  be  possible  within 
reasonable  limits  to  review  these  cases  in 
detail,  but,  as  I  think,  all  of  those  in  the 
appellate  courts  of  this  state  may  be  plain- 
ly distinguished  from  the  present  one,  or 
else  have  already  been  limited  in  their  ap- 
plication. Several  of  them  are  of  the  samo 
class  as  Mynard  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  71  N.  Y.  180,  27  Am.  Rep.  28,  where 
the  court  discussed  what  was  plainly  a 
general  release  from  all  liability,  and  not 
a  limitation  on  the  amount  thereof.  Oth- 
ers, like  Rosenthal  v.  Weir,  54  App.  Div. 
275,  66  N.  Y.  Supp.  841,  and  Rathbone 
v.  New  York  C.  &  H.  R.  R.  Co.  140  N.  Y. 
48,  35  N.  E.  418,  were  disposed  of  on  pe- 
culiar» features  not  prevailing  in  this  case. 
The  case  of  Bermel  v.  New  York,  N.  H. 
&  H.  R.  Co.  62  App.  Div.  389,  70  N.  Y. 
Supp.  804,  afiirmed  in  172  N.  Y.  639,  65 
N.  E.  1113,  must  be  regarded,  either  as 
decided  on  the  special  features  of  that  case, 
or  else  as  limited  in  its  application  to  a 
case  like  the  present  one  by  our  decision 
in  the  Tewes  Case.  Not  one  of  these  cases, 
unless  it  be  the  Bermel  Case,  holds  that 
a  clause  like  the  present  one  limiting, 
rather  than  wholly  releasing  from,  liability, 
may  not  be  regarded  in  effect  as  one  of 
valuation,  and  therefore  effective  even 
against  the  carrier's  negligence. 

The  order  should  be  affirmed,  with  costs, 
and  the  question  certified  to  us  answered 
in  the  affirmative. 

Vann,  J.,  dissenting: 

The  defendant,  a  common  carrier,  admits 
that  the  plaintiff  was  its  passenger,  and 
that  it  undertook  to  safely  transport  her- 
self as  well  as  her  baggage,  worth  the  sum 
of  $1,359,  to  the  place  of  destination,  and 
that  such  baggage  was  lost  through  its 
own  negligence.  It  pleads,  however,  that 
it  is  not  liable  for  the  loss  of  the  baggage 
to  an  amount  exceeding  $50,  because  the 
ticket  sold  by  it  to  the  plaintiff  contained 
the  condition,  founded  on  a  reduced  fare, 
that  "this  company's  liability  for  baggage 
belonging  to  each  passenger  shall  not  ex- 
ceed $50."  Assuming  that  this  condition 
limits  the  liability  of  the  defendant  as  an 
insurer  lor  a  loss  occurring  through  want 
of  care  on  its  part,  the  question  presented 
for  decision  is  whether  it  also  limits  its 
liability  as  bailee  for  a  loss  arising  from 
its  own  negligence. 

In  a  recent  case,  following  others  that 
preceded  it,  we  held  that  "contracts  intend- 
ed to  limit  the  liability  of  a  common  car- 
rier are  to  be  construed  strictly  against 
the  carrier.  A  common  carrier  has  two 
distinct  liabilities, — one,  foj*  losses  by  ac- 
cident or  mistake,  where  he  is  liable  as 
an  insurer;  the  other,  for  losses  by  default 
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or  negligence,  where  he  is  answerable  as 
an  ordinary  bailee.  Provisions  in  a  bill 
of  lading  issued  by  a  railroad  company, 
intended  to  limit  its  liability  for  loss  or 
damage  to  the  goods  carried,  will,  unless 
otherwise  expressly  stipulated,  be  construed 
to  relate  to  the  carrier's  common-law  lia- 
bility as  an  insurer,  and  not  to  his  liabil- 
ity as  a  bailee  for  hire."  Bermel  v.  New 
York,  N.  H.  &  H.  R.  Co.  62  App.  Div.  389, 
70  N.  Y.  Supp.  804,  Id.,  172  N.  Y.  639,  65 
N.  E.  1113. 

In  Wheeler  v.  Oceanic  Steam  Nav.  Co. 
125  N.  Y.  155,  161,  21  Am.  St.  Rep.  729, 

26  N.  £.  248,  249,  Judge  Find),  after  re- 
viewing certain  cases,  wrote  for  all  the 
judges  as  follows:  "These  cases  show  that 
the  liability  for  negligence  as  bailee  sur- 
vives even  when  by  special  contract  the 
carrier  has  thrown  off  his  liability  as  such; 
and  the  courts  of  this  state  have  exhibited 
a  very  decided  purpose  to  retain  and  en- 
force that  liability  wherever  it  is  possible. 
Even  that,  may  be  thrown  off  by  force  of  a 
special  agreement,  but  we  hikve  refused  to 
permit  any  general  words  to  accomplish 
such  result,  and  have  insisted  that,  where 
the  carrier  seeks  to  contract  against  the 
consequences  of  his  own  negligence,  he  must 
say  so  openly  and  plainly,  so  a«  not  to 
ho  in  the  slightest  degree  misunderstood. 
.  .  .  Nicholas  v.  New  York  C.  &  H.  R. 
R.  Co.  89  N.  Y.  372." 

The  defendant  claima  to  have  thrown  off 
its  liability  as  bailee  by  virtue  of  the  con- 
dition above  quoted,  which  it  regards  as 
a  special  agreement  of  valuation.  I  can- 
not assent  to  this  position  under  the  rule 
of  strict  construction  against  the  carrier, 
which,  unless  many  precedents  are  to  be 
disregarded,  must  be  applied  in  this  case. 
There  is  nothing  in  the  stipulation  that 
suggests  valuation  to  my  mind.  Neither 
the  word  "value"  nor  "valuation,"  nor  any 
equivalent  word  or  expression,  appears  in 
the  condition,  which  is  simply  an  arbitrary 
and  flat  limitation  of  liability  to  the  sum 
of  $50,  not  as  a  valuation,  but  as  a  limita- 
tion, pure  and  simple.  The  opportunity, 
afforded  in  many  of  the  reported  cases,  to 
declare  a  higher  value  and  pay  at  a  higher 
rate,  was  not  given  to  the  plaintiff.  Such 
a  provision  shows  an  intention  to  value  at 
the  sum  named,  by  offering  as  an  alterna- 
tive the  chance  to  value  at  a  higher  rate, 
if  the  shipper  so  elects.  There  was  no  ex- 
press valuation,  and  a  valuation  by  im- 
plication is  not  stated  ''in  unequivocal 
terms"  or  "so  that  it  cannot  be  misunder- 
stood," as  the  cases  require.  Mynard  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.  71  N.  Y.  180, 

27  Am.  Rep.  28;  Nicholas  v.  New  York  C.  j 
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&  H.  R.  R.  Co.  89  N.  Y.  370;  Canfield  v. 
Baltimore  &  O.  R.  Co.  93  N.  Y.  532,  45 
Am.  Rep.  268. 

As  was  said  in  Kenney  v.  New  York  C. 
&  II.  R.  R.  Co.  125  N.  Y.  422,  425,  26  N. 
E.  626,  627:  "Our  decision,  however,  is 
placed  upon  the  ground  that  this  contract 
does  not  in  unmistakable  language  provide 
for  an  exemption  from  liability  for  the 
neglig&nce  of  the  defendant's  employees. 
The  rule  is  firmly  established  in  this  state 
that  a  common  carrier  may  contract  for 
immunity  for  its  negligence  or  that  of  its 
agents;  but  that,  to  accomplish  that  ob- 
ject, the  contract  must  be  so  expressed,  and 
it  must  not  be  left  to  a  presumption  from 
the  language.  Considerations  based  upon 
public  policy  and  the  nature  of  the  car- 
rier's undertaking  influence  the  application 
of  the  rule,  and  forbid  its  operation,  ex- 
cept where  the  carrier's  immunity  from 
the  consequences  of  negligence  is  read  in 
the  agreement  ipsisaimia  verbia,*' 

The  plaintiff  did  not  agree  directly  or 
indirectly  that  her  baggage  should  be  val- 
ued at  the  amount  named  or  at  any  amount. 
There  was  no  mutual  valuation,  and  no  ref- 
erence was  made  to  a  loss  by  negligence. 
Instead  of  saying  "openly  and  plainly"  that 
her  baggage  was  "valued  at,"  or  was  re- 
ceived "at  a  valuation  of,"  or  something 
that  would  call  her  attention  to  the  sub- 
ject, nothing  whatever  was  said  to  even 
suggest  that  a  valuation  was  intended.  Un- 
less we  reverse  our  well-established  rule 
of  strict  construction  against  the  carrier,  , 
and  lay  down  its  opposite  of  strict  construc- 
tion against  the  passenger  or  shipper,  this 
judgment  cannot  logically  be  sustained. 

The  claim  that  the  Bermel  Case,  decided 
in  1902,  was  overruled  by  a  later  case  de- 
cided in  1906,  has  slender  support  when 
the  facts  of  the  two  cases  and  the  opinions 
written  therein  are  compared.  Tewes  v. 
North  German  Lloyd  S.  S.  Co.  186  N.  Y. 
151,  152,  8  L.R.A.(N.S.)  199,  78  N.  E. 
864,  9  A.  &  £.  Ann.  Cas.  909.  In  the  lat- 
ter case  there  was  a  limitation  of  liability 
"beyond  the  amount  of  $50,"  but  this  was 
directly  followed  by  the  significant  pro- 
vision, "unless  the  value  of  the  same  in 
excess  of  that  sum  be  declared  at  or  before 
the  issue  of  this  contract,  or  at  or  before 
the  delivery  of  said  luggage  to  the  ship, 
and  freight  at  current  rates  for  every  kind 
of  property  is  paid  thereon." 

I  And  no  caae  in  this  court  nor  any  well- 
considered  case  in  any  court  holding  that 
there  was  a  valuation  agreement,  unless 
there  was  either  a  stipulation  making  a 
valuation  in  express  terms,  or  a  reserva* 
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tion  in  favor  of  the  shipper  of  the  right 
to  value  himself  and  pay  accordingly. 

I  vote  to  reverse  and  to  answer  the  ques- 
tion certified  in  the  negative. 

Werner,  Chase,  and  Collin,  JJ.,  eon- 
cur  with  HIscock,  J.  Cullen,  Ch.  J.,  and 
Willard  Bartlett,  J.,  concur  with  Vann,  J. 


KENTUCKY  COUIIT  OP  APPEAIiS. 

DOROTHY  ECKLES  et  al.,  Appts., 

V. 

INEZ   D.   WOOD  et   al. 
(143  Ky.  451,  136  S.  W.  907.) 

■ 

Deed  —  validation  of  acknowledgment 
—  impairment  of  obligation  of  con- 
tract. 

1.  The  legislature  may  validate  the  ac- 
knowledgment of  an  existing  deed  which 
was  taken  by  a  proper  otHcer,  but  was  lack- 
ing in  certain  formal  matters  required  by 
statute,  so  as  to  render  the  deed  efTectual 
against  the  grantor,  without  unconstitu- 
tionally impairing  the  obligation  of  a  con- 
tract. 

Same  —  ex  post  facto  law. 

2.  A  statute  validating  an  informal  ac- 
knowledgment to  a  deed,  so  as  to  render  the 
instrument  binding  on  the  grantor,  is  not 
an  ex  poat  facto  law. 

Same  —  legislative  transfer  of  prop- 
erty. 

3.  No  unconstitutional  transfer  of  prop- 
erty from  one  person  to  another  is  ef- 
fected by  a  statute  validating  an  informal 
acknowledgment  of  a  deed  which  is  sup- 
ported by  a  sufficient  consideration,  so  as 
to  make  it  binding  on  the  grantor. 

(May  2,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Christian  Coun- 
ty in  plaintiffs'  favor  in  an  :«      .. 
to  remove  a  cloud  from  the  title  of  a  tract 
of  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  W.  liinton  for  appellants. 
Messrs.  Hester  St  Allensworth  for  ap- 
pellees. 

Nunn,  J.,  delivered  the  opinion  of  the 
court: 

Appellees  instituted  this  action  May  24, 
1910,  for  the  purpose  of  removing  a  cloud 
from  the  title  of  a  tract  of  land  in  Christian 
county.  According  to  the  testimony,  th** 
land  is  worth  about  $2,500.    This  land,  be- 

Note.  —  As   to   constitutionality   of   stat- 
utes  curing   defective   acknowledgements    oT 
conveyances   of   real   pro  per  tv,   see   note  to 
Downs  V.  Blount,  31  L.R. A.!:  N.S. )    1076. 
34  L.R.A.(N,S.) 


fore  her  death,  in  1902,  belonged  to  Daisy 
W.  Ecklea,  the  wife  of  appellant  A.  H. 
Eckles  and  the  mother  of  the  infant  ap- 
pellant, Dorothy  Eckles,  her  only  child. 

A  short  time  before  her  death,  a  deed 
was  prepared  by  A.  H.  Eckles,  wherein  he 
and  his  wife,  Daisy  W.  Eckles,  were  grant- 
ors and  ^frs.  Inez  D.  Wood,  appellee,  was 
grantee.  The  deed  was  duly  signed  and 
acknowledged  by  the  husband  August  11, 
1902,  and  then  sent  by  mail  to  Daisy  W. 
Eckles,  the  wife,  who  was  in  Colorado  for 
her  health,  for  her  to  sign  and  acknowledge, 
which  she  did  before  a  notary  public  in 
Arapahoe  oounty,  Colorado,  who  certified 
her  acknowledgment  as  follows: 

State  of  Colorado,  Arapahoe  County — ss.: 
I,  Burt  B.  Bloom,  a  notary  public  in  and 
for  said  county,  in  the  state  aforesaid,  do 
hereby  certify  that  Daisy  W.  Eckles,  per- 
sonally known  to  me  to  be  the  same  person 
whose  name  is  subscribed  to  the  annexed 
instrument  of  writing,  appeared  before  me 
this  day  in  person  and  acknowledged  that 
she  signed  and  delivered  the  said  instru- 
ment of  writing  as  her  free  and  voluntary 
act,  for  the  uses  and  purposes  therein  set 
forth.  I  further  certify  that  my  commis- 
sion expires  January  '9,  1905.  Given  under 
my  hand  and  notarial  seal,  this  18  day  of 
August,  1902. 

[Signed]     Burt  B.  Bloom,  Notary  Public. 
[Seal.] 

It  will  be  observed  that  this  certificate 
is  in  the  correct  form  for  an  acknowledg- 
ment taken  in  this  state  (Ky.  Stat.  §  507 
[Russell's  Stat.  §  2077]),  but  is  not  the 
form  of  certificate  required  by  subsec.  2  of 
§  507,  Ky.  Stat.,  which  applies  when  the 
acknowledgment  of  a  married  woman  is 
taken,  out  of  this  state,  to  a  deed  convey- 
ing land  within  this  state.  The  deed  was 
delivered  to  appellee  and  recorded,  and  she 
was  put  in  possession  of  the  land,  which 
she  has  held  ever  since.  Shortly  previous 
to  the  filing  of  this  action,  she  contracted 
a  sale  of  it,  but  failed  to  complete  it,  a« 
the  purchaser  refused  to  accept  a  deed  from 
her  and  her  husband  because  of  the  defect 
in  the  certificate  copied  above,  and  it  was 
for  the  purpose  of  remedying  this  alleged 
defect  that  she  brought  this  action. 

The  circumstances  which  induced  the  ex- 
ecution of  the  deed  were,  in  substance,  as 
follows:  Daisy  W.  Eckles's  father  and  ap- 
pellee's husband  were  brothers.  Daisy's 
mother  died  when  she  was  about  three 
years  old,  and,  by  consent  of  Daisy's  father, 
appellee  took  her,  raised,  cared  for,  and 
educated  her.  She,  in  fact,  gave  her  a  good 
education  and  she  grew  into  a  fine  lady. 
Daisy  was,  however,  at  all  times  physically 
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weak,  and  her  aunt  required  very  little 
work  of  her;  she  gave  her  many  trips,  one 
to  California  for  her  health.  In  short,  ap- 
pellee treated  Daisy  as  a  good  mother 
would  have  treated  her,  and  Daisy  treated 
her  aunt  as  a  dutiful  child  would  her 
mother.  When  Daisy  was  grown,  she  mar- 
ried appelli^^Eckles,  who  was  and  is  a 
good  man  ^Vin  good  financial  condition. 
After  her  imurriage  she  received  from  one 
of  her  uncles'  estate  quite  a  good  deal  of 
property  which  made  her  financially  inde- 
pendent, and,  as  her  aunt  was  in  moderate 
circumstances  only,  she  made  her  this  deed, 
intending  to  remunerate  her  in  part  for 
what  she  had  done  for  her.  The  considera- 
tion named  in  the  deed  is  *'love  and  affec- 
tion," and  the  payment  hy  her  aunt  of  a 
$500  mortgage  which  was  against  the  land 
at  that  time,  which  the  aunt  paid  off.  Daisy 
made  her  home  with  appellee  from  the 
time  her  mother  died  until  her  death  from 
consumption,  and  appellee  gave  her  the  care 
of  a  mother  during  that  time.  Notwith- 
standing these  equities  in  appellee's  favor, 
the  deed  was  and  is  invalid  on  account  of 
the  defect  in  the  certificate,  unless  the  act 
of  the  general  assembly  of  1910  cures  it  of 
the  defect.    Acts  1910,  pp.  249,  250,  251. 

W*e  copy  that  part  of  the  act  which  has 
reference  to  the  question  under  considera- 
tion, to  wit,  §  502,  Ky.  Stat.  (§  2072,  Rus- 
seirs  Stat.) ;  as  amended,  which  is  as  fol- 
lows: "Deeds  executed  out  of  the  state, 
and  within  the  United  States,  by  married 
women  or  other  persons,  may  be  admitted 
to  record,  when  the  same  shall  be  certified, 
under  his  seal  of  office,  by  the  clerk  of  a 
oourt,  or  his  deputy,  or  by  a  notary  public, 
mayor  of  a  city,  or  secretary  of  state,  or 
commissioner  to  take  the  acknowledgment 
of  deeds,  or  by  a  judge  under  the  seal  of 
his  court,  to  have  been  acknowledged  or 
proved  before  him  in  the  manner  hereby  re- 
quired." Section  507  was  repealed,  and  in 
lieu  thereof  was  enacted  the  following: 
"Where  the  acknowledgment  of  a  deed  shall 
be  taken  by  an  officer  of  this  state  or  by 
an  officer  residing  out  of  this  state,  he  may 
simply  certify  that  it  was  acknowledged  be- 
fore him,  and  when  it  was  done."  The  act 
repeals  the  words  "by  persons  other  than 
married  women,"  in  §  501  (§  2071)  of  the 
Kentucky  Statutes,  and  inserts  the  words 
"by  married  women  or  other  persons."  The 
words  "by  persons  other  than  married 
women"   are   stricken   out    of    §    502,   and 


in  liea  thereof  are  inserted  the  words 
**by  married  women  or  other  persons." 
Thus  we  see  that  §  507,  Kentucky  Stat- 
utes, th«  one  relied  upon  by  appellant,  was 
repealed  and  another  enacted  in  lieu  there- 
of, which,  when  taken  in  connection  with 
the  other  amendments  set  out,  we  are  of  | 
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the  opinion  relieves  the  deed  in  question  of 
its  infirmities  and  makes  it  a  valid  and 
binding  contract. 

The  guardian  €id  litems  however,  contends 
in  his  able  brief  that  the  generr.1  assembly 
had  no  right  or  power  to  enact  such  a  stat- 
ute; that  it  violates  the  provisions  of  the 
state  and  United  States  Constitutions; 
that  it  partakes  of  the  nature  of  an  ox 
post  facto  law  and  impairs  the  obligations 
of  contracts,  both  of  which  are  forbidden 
by  the  Constitutions.  In  the  case  of  Thorn- 
ton V.  McGrath,  1  Duv.  350,  where  this 
court  was  considering  a  curative  statute 
passed  to  make  a  sale  of  infants'  real  es- 
tate valid,  it  was  said:  "Retrospective 
legislation  is  not,  merely  as  such,  uncon- 
stitutional; and,  though  it  may  often  be 
impolitic  and  unjust,  the  judiciary  is  bound 
by  it,  unless  it  shall  have  an  effect  forbid- 
den by  the  fundamental  law.  Ea  post 
fcLoto  statutes,  applying  only  to  crimes,  and 
statutes  impairing  the  obligation  of  con- 
tracts, are  expressly  forbidden  by  the  Con- 
stitution. The  retroaction  of  the  statute 
may  be  also  unconstitutional  constructively, 
if  it  devest  vested  rights.  The  only  provi- 
sion in  the  Constitution  which  authorizes 
this  constructive  inhibition  is  that  which 
secures  private  property  from  appropria- 
tion to  public  use  without  the  owner's  con- 
sent or  a  just  compensation;  and  the  judi- 
ciary has  construed  this  guaranty  against 
the  public  use  as  an  implied  guaranty 
against  private  use,  subject  to  the  same 
limitation  of  the  owner's  consent,  or  a  just 
equivalent.  And  this  prevents  the  taking 
away  of  one  man's  property  and  giving  it 
to   another,   which   would   be   devesting   a 

vested   right The   confirmatory 

statutes  were  intended  for  the  benefit  of 
such  purchasers,  as  well  as  for  the  benefit 
of  such  infants,  by  securing  good  titles  to 
the  purchasers  and  the  fruits  of  good  sales 
to  the  infants  whose  estates  may  be  dis- 
posed of  by  their  state  as  parens  patriae; 
and  the  state  may,  if  necessary  for  the  ef- 
fectual exercise  of  the  power,  even  abolish 
the  legal  disability  of  infancy,  as  it  has 
virtually  done  in  this  class  of  cases  pro 
hoc  vice.  .  .  .  The  foregoing  views  and 
principles  are  sustained  by  many  decisions 
of  the  Supreme  Court  of  the  nation,  and  of 
that  of  most  of  the  states,  a  specific  cita- 
tion of  which  is  deemed  unnecessary."  We 
see  this  statute  is  not  inhibited  by  the  rule 
applying  to  ex  post  facto  laws,  as  it  applies 
alone  to  crimes.  Nor  does  it  impair  the  ob- 
ligation of  a  contract,  or  take  the  property 
of  one  and  give  it  to  another,  which  can  be 
done  only  when  the  property  is  to  be  used 
for  public  purposes.  This  statute  was 
passed  for  the  purpose  of  providing  the 
character  of  evidence  by  which  one  can  re- 
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tain  property  obtained  under  a  fair  con- 
tract, and  not  for  the  purpose  of  impairing 
contracts. 

In  the  case  at  bar,  appellee  paid  the  own- 
er more  than  the  value  of  the  land,  and  the 
owner,  Daisy  Eckles,  realizing  that  fact, 
executed  the  deed,  according  to  the  testi- 
mony, as  our  statute  before  the  amendment 
of  1910  required,  but  the  notary  public  who 
took  her  acknowledgment  in  Colorado,  be- 
ing ignorant  of  what  our  statute  required 
his  certificate  to  ■  show,  failed  to  insert 
therein  all  the  requirements  of  the  statute 
as  it  then  existed.  The  enactment  of  this 
statute  did  not  take  the  property  of  one  and 
give  it  to  another;  nor  did  it  impair  the 
obligation  of  a  contract;  but  it  does  estab- 
lish a  rule  of  evidence,  whereby  appellee  is 
enabled  to  hold  the  land  she  received  under 
the  contract  fairly  made,  and  that  which 
the  contracting  parties  desired  her  to  do. 
The  passage  of  the  amendments  simply  en- 
acted a  new  rule  of  evidence,  whereby  such 
contracts  may  be  proved,  which  it  clearly 
had  a  right  to  do.  The  case  of  Pearce  v. 
Patton,  7  B.  Mon.  162,  45  Am.  Dec.  61,  is 
unlike  the  case  at  bar.  In  that  case  the 
person  who  took  the  acknowledgment  of 
Mrs.  Patton  had  no  authority  to  do  so; 
but  the  notary  in  the  case  at  bar  had  the 
authority  and  performed  all  the  require- 
ments of  the  statute,  but  failed  to  make  his 
certificate  show  that  fact. 

Cooley,  in  his  Constitutional  Limitations, 
puts  the  matter  in  its  proper  light,  on  pages 
463  and  464,  when  he  says:  "Other  cases 
go  much  farther  than  this,  and  hold  that, 
although  the  deed  was  originally  ineffectual 
for  the  purpose  of  conveying  the  title,  the 
healing  statute  may  accomplish  the  intent 
of  the  parties  by  giving  it  effect.  At  first 
sight  these  cases  may  seem  to  go  beyond 
the  mere  confirmation  of  a  contract,  and  to 
be  at  least  technically  objectionable,  as  de- 
priving a  party  of  property  without  an  op- 
portunity for  trial,  inasmuch  as  they  pro- 
ceed upon  the  assumption  that  the  title 
still  remained  in  the  grantor,  and  that  the 
healing  act  was  required  for  the  purpose  of 
devesting  him  of  it,  and  passing  it  over  to 
the  grantee.  Apparently,  therefore,  there 
would  seem  to  be  some  force  to  the  objec- 
tion that  such  a  statute  deprives  a  party  of 
vested  rights.  But  the  objection  is  more 
specious  than  sound.  If  all  that  is  want- 
ing to  a  valid  contract  or  conveyance  is  the 
observance  of  some  legal  formality,  the 
party  may  have  a  legal  right  to  avoid  it; 
but  this  right  is  coupled  with  no  equity, 
even  though  the  case  be  such  that  no  remedy 
could  be  afforded  the  other  party  in  the 
courts.  The  right  which  the  healing  act 
takes  away  in  such  a  case  is  the  right  in 
the  party  to  avoid  his  contract, — a  naked 
a4  L.K.A.(N.S.) 


legal  right  which  it  is  usually  unjust  to  in- 
sist upon,  and  which  no  constitutional  pro- 
vision was  ever  designed  to  protect.  As 
the  point  is  put  by  Chief  Justice  Parker  of 
Massachusetts,  a  party  cannot  have  a  vest- 
ed right  to  do  wrong;  or,  as  stated  by  the 
supreme  court  of  New  Jersey:  'Laws  cur- 
ing defects  which  would  ot^kwise  operate 
to  frustrate  what  must  be^Hsumed  to  be 
the  desire  of  the  party  affecled  cannot  be 
considered  as  taking  away  vested  rights. 
Courts  do  not  regard  rights  as  vested,  con- 
trary   to    the    justice    and    equity    of    the 
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case. 

It  would  be  inequitable  to  deprive  appel- 
lee o<f  this  land  under  the  facts  of  this  case, 
and  in  our  opinion  this  curative  amendment 
is  not  unconstitutional. 

The  judgment  is  affirmed* 
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(221  U.  S.  1,  56  L.  ed,  619,  31  Sup.  Ct.  Rep. 

502. )     . 

Federal     courts   —  jurisdiction   —  de- 
fendants of  several  districts. 

1.  The  presence  of  one  of  the  defendants 
in  the  Federal  district  in  which  suit  by  the 
United  States  under  the  anti-trust  act  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap,  '647, 
U.  S.  Comp.  Stat.  1901,  p.  3201),  §  4,  is 
brought  to  restrain  violations  of  that  act, 


Note. —  The  United  States  Supreme 
Court  having,  in  the  case  reported,  finally 
and  authoritatively  determined  the  ques- 
tion whether  or  not  the  Federal  anti-trust 
act  is  applicable  to  reasonable,  as  well  as 
to  undue,  restraints  of  trade,  a  presenta- 
tion in  connection  therewith  of  earlier  deci- 
sions of  such  question  would  serve  no  use^ 
ful  purpose. 

For  other  annotation  in  this  series,  as  to 
the  construction  and  operation  of  anti- 
monopoly  legislation,  see  note  to  I^nyon  v. 
Garden  City  Sand  Co.  9  L.R.A.(N.S.)  446, 
on  "Contracts  in  partial  restraint  of  trade, 
as  affected  bv  modern  anti-trust  acts;" 

— ^note  to  Cleland  v.  Anderson,  6  L.R.A. 
(N.S.)  136,  on  "Legality,  under  modern 
anti-trust  acts,  of  combinations  or  agree- 
ments which  restrict  the  class  of  persons 
to  whom  commodities  shall  be  sold,  or  from 
whom  they  shall  be  bought;'' 

— ^note  to  Pocahontas  Coke  Co.  v.  Po- 
whatan Coal  &  Coke  Co.  16  L.R.A.(N.S.) 
268,  on  "Relation  of  contract  or  combina- 
tion to  interstate  commerce  which  will  bring 
it  within  Federal  anti-trust  act;" 

— ^note  to  Jayne  v.  Loder,  7  L.R.A. (N.S.) 
984,  on  "Combination  of  dealers  as  giving 
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gives  the  circuit  court  jurisdiction,  and 
justifies  it  in  making  an  order  under  §  5 
for  the  service  of  process  upon  all  the  other 
defendants,  wherever  they  may  be  found. 

Appeal  —  prejudicial     error  —  excep- 
tions to  pleadings. 

2.  The  overruling  of  the  exceptions  tak- 
en on  the  ground  of  impertinence  to  so 
much  of  the  bill  filed  by  the  United  States 
under  the  act  of  July  2,  1890,  §  4,  to  re- 
strain violations  of  that  act,  as  counted 
upon  facts  occurring  prior  to  its  enactment, 
cannot  be  regarded  as  prejudicial  error, 
where  the  court  gave  no  weight  to  the  testi- 
mony adduced  under  the  averments  com- 
plained of,  except  in  so  far  as  it  tended 
to  throw  light  upon  the  acts  done  after  the 
passage  of  the  statute,  the  results  of  which, 
it  was  charged,  were  being  participated  in 
and  enjoyed  by  the  alleged  combination  at 
the  time  of  the  filing  of  the  bill. 

Statutes  —  construction  —  congression- 
al debates. 

.  3.  The  rule  that  congressional  debates 
may  not  be  used  as  a  means  to  an  inter- 
pretation of  an  act  of  Congress  is  not  vio- 
lated by  resorting  to  them  to  ascertain  the 
history  of  the  period  when  the  statute  was 
adopted. 

Monopoly  —  under  anti-trust  act  —  un- 
due restraint. 

4.  Only  undue  restraints  of  interstate  or 
foreign  trade  or  commerce  are  prohibited 
by  the  provisions  of  the  act  of  July  2,  1890, 
§§  1,  2,  declaring  illegal  every  contract, 
combination  in  the  form  of  trust  or  other- 
wise,  or   conspiracy,    in    restraint   of   such 


trade  or  commerce,  and  making  guilty  of  a 
misdemeanor  every  person  who  sliall  mon- 
opolize or  attempt  to  monopolize,  or  com- 
bine or  conspire  with  s^ny  other  person  or 
persons  to  monopolize,  any  part  of  such 
trade  or  commerce. 

Same  —  undue  restraints  —  reason  as 
criterion. 

5.  The  standard  of  reason  which  had 
theretofore  been  applied  at  the  common  law 
and  in  the  United  States  in  dealing  with 
subjects  of  the  character  embraced  by  the 
prohibitions  of  the  act  of  July  2,  1890, 
§§  1,  2,  against  combinations  in  restraint 
of  interstate  or  foreign  trade  or  commerce, 
or  monopolization  or  attempts  to  monopo- 
lize any  part  of  such  trade  or  commerce, 
was  intended  to  be  the  measure  used  for  the 
purpose  of  determining  whether,  in  a  giveu 
case,  a  particular  act  had,  or  had  not, 
brought  about  the  wrong  against  which  the 
statute  provided. 

Commerce  —  power  of  Congress  —  va- 
lidity of  anti-trust  act. 

6.  The  prohibitions  of  the  anti-trust  act 
of  July  2,  1890,  §§  1,  2,  against  restraints 
or  monopolization  of  trade  or  commerce,  do 
not  exceed  the  authority  of  Congress  to 
regulate  commerce,  as  applied  to  undue  re- 
straints of  interstate  or  foreign  commerce 
in  petroleum  and  its  products,  by  contract, 
combination,  or  conspiracy,  or  monopoliza- 
tion, or  attempts  to  monopolize  any  part  of 
such  commerce.. 

Constitutional  law  —  delegation  of  leg- 
islative power. 

7.  Legislative    power    is   not   unconstitu- 


right  of  action  for  damages,  under  Federal 
anti-trust  law,  to  merchants  tliereby  re- 
stricted in  or  prevented  from  obtaining 
goods;" 

— note  to  State  v.  Duluth  Bd.  of  Trade, 
23  L.R.A.(N.S.)  1260,  entitled  "Is  com- 
bination to  control  price  of  labor  or  other 
personal  service  per  se  a  violation  of  stat- 
ute against  trusts  and  monopolies;" 

— note  to  Com.  v.  Strauss,  11  L.R.A. 
(N.S.)  968,  on  "Power  of  state  to  make  in- 
valid a  provision  in  a  sale  of  goods  for  re- 
sale, forbidding  the  purchaser  to  handle 
goods  of  other  dealers." 

As  to  the  character  of  injury  necessary 
to  give  a  right  of  action  for  triple  damages, 
under  the  Federal  anti-trust  act,  see  Wheel- 
er-Stenzel  Co.  v.  National  Window  Glass 
Jobbers*  Asso.  10  L.R.A.(N.S.)   972. 

As  to  the  effect  of  anti-trust  laws  on 
validity  of  contracts  giving  the  exclusive 
right  to  handle  goods  in  a  given  locality, 
see  note  to  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Greenwood  Hardware 
Co.  9  L.R.A.(N.S.)   601. 

As  to  whether  a  combination  which  af 
fects  only  the  trade  or  commerce  of  a  par- 
ticular   community    violates    the     Federal 
anti-trust  act,  see  Tribolet  v.  United  States, 
16  L.R.A.(N.S.)   223,  and  note. 

As  to  whetlier  a  combination  among  pro- 
duce buyers  contravenes  anti -monopoly 
laws,  see  note  to  Arnold  v.  Jones  Cotton 
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Co.  12  L.R.A.(N.S.)  150,  on  "Combination 
among  produce  buyers  as  monopoly." 

As  to  the  effect  of  such  legislation  on 
combinations  of  insurance  underwriters,  see 
note  to  Louisville  Fire  Underwriters  v. 
Johnson,  24  L.R.A.(N.S.)  153,  on  "L^ality 
of  combination  among  underwriters." 

As  to  whether  a  person  not  a  party  to 
an  agreement,  who  is  injured  thereby  in 
his  business,  may  assail  the  validity  there- 
of, under  the  anti-trust  laws,  on  the  ground 
that  it  tends  to  create  or  promote  a  monop- 
oly, see  note  to  National  Fire  Proofing'  Co. 
V.  Mason  Builders'  Asso.  26  L.R.A.(N.S.) 
148. 

The  question  as  to  who  may  raise  the 
objection  that  anti-trust  laws  inVolve  un- 
constitutional discrimination  is  considered 
in  a  note  to  Pugh  v.  Pugh,  32  L.R.A.(N.S.) 
954,  upon  the  general  question  as  to  who 
may  raise  objection  of  unconstitutional  dis- 
crimination. , 

As  to  whether  a  merchant  entering  into 
an  agreement  to  refrain  from  handling 
goods  of  the  other  party's  competitor  may 
be  treated  as  a  party  to  an  unlawful  con* 
spiracy,  under  the  anti-trust  acts,  see 
Standard  Oil  Co.  v.  United  States,  10 
L.R.A.(N.S.)   1015. 

For  further  annotation  as  to  the  validity 
generally  of  various  contracts  and  com- 
binations allogod  to  be  in  restraint  of  trade, 
see  Indexes  to  Notes. 
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tionally  delegated  to  the  courts  by  the  pro- 
visions of  the  act  of  July  2,  3890,  §§  1,  2, 
.  prohibiting  combinations  in  restraint  of 
interstate  or  foreign  trade  or  commerce,  or 
the  monopolization  or  attempt  to  monopo- 
lize any  part  of  such  commerce,  because  the 
general  language  of  these  provisions  leaves 
it  to  the  judiciary  to  decide  whether,  in  a 
given  case,  the  particular  acts  come  within 
the  condemnation  of  the  statute. 

Evidence  —  presumption  —  intent. 

8.  The  unification  of  power  and  control 
over  the  oil  industry  which  results  from 
combining  in  the  hands  of  a  holding  com- 
pany the  capital  stock  of  the  various  cor- 
porations trading  in  petroleum  and'its  prod- 
ucts raises  a  presumption  of  an  intent 
to  e^cclude  others  from  the  trade,  and  thus 
centralize  in  the  combination  a  perpetual 
control  of  the  movement  of  these  commodi- 
ties in  the  channels  of  interstate  and  for- 
eign commerce,  in  violation  of  the  prohibi- 
tions of  the  act  of  July  2,  1890,  §§  1,  2, 
against  combinations  in  restraint  of  inter- 
state or  foreign  trade  or  commerce,  or  mon- 
opolization or  attempt  to  monopolize  any 
part  of  such  trade  or  commerce. 

Monopolies  —  anti-trust  act  —  holding 
company. 

9.  The  combination  of  the  stocks  of  the 
various  corporations  trading  in  petroleum 
and  its  products  in  the  hands  of  a  holding 
company,  with  the  intent  to  exclude  others 
from  the  trade,  and  thus  centralize  in  the 
combination  the  perpetual  control  of  the 
movement  of  these  commodities  in  the  chan- 
nels of  interstate  and  foreign  commerce, 
constitutes  a  violation  of  the  prohibitions  of 
the  act  of  July  2,  1890,  §§  1,  2,  against  com- 
binations in  restraint  of  interstate  or  for- 
eign commerce,  or  the  monopolization  or 
attempt  to  monopolize  any  part  of  such 
trade  or  commerce. 

Judgment  —  dissolution  of  monopoly  — 
effect. 

10.  Power  to  make  normal  and  lawful 
contracts  or  agreements  is  not  taken  from 
the  stockholders  of  the  subsidiary  corpora- 
tions, or  the  corporations  themselves,  by  a 
decree  for  the  dissolution  of  a  holding  com- 
pany found  to  offend  against  the  anti-trust 
act  of  July  2,  1890,  which  enjoins  such 
stockholders  and  corporations  from  in  any 
way  conspiring  to  violate  the  statute,  or 
from  monopolizing  or  attempting  to  mo- 
nopolize, in  virtue  of  their  stock  ownership, 
and  prohibits  all  agreements  between  them 
tending  to  produce  or  bring  about  further 
violations  of  the  statute,  but  such  decree 
merely  restrains  them  from,  by  any  device 
whatever, '  recreating,  directly  or  indirectly, 
the  illegal  combination  which  the  decree  dis- 
solves. 

Same  —  monopoly  —  time     for     com- 
pliance. 

11.  The  magnitude  of  the  interests  in- 
volved and  their  complexity  require  that  six 
months  be  given  in  which  to  execute  a  de- 
cree for  the  dissolution  of  a  holding  com- 
pany controlling  the  oil  industry  in  viola- 
tion of  the  anti-trust  act  of  July  2,  1890, 
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and  for  the  transfer  back  to  the  stock- 
liolders  of  the  subsidiary  corporations  of 
the  stock  which  had  been  turned  over  to 
the  holding  company  in  exchange  for  its 
own  stock. 

Injunction   —   against    violating    anti- 
trust act  —  extent  of  relief. 

12.  The  possible  serious  injury  to  the 
public  from  an  absolute  cessation  of  inter- 
state commerce  in  petroleum  and  its  prod- 
ucts by  the  agencies  embraced  in  a  holding 
company  controlling  the  oil  industry,  iu 
violation  of  the  anti-trust  act  of  July  2, 
1890,  requires  that  upon  dissolving  the 
holding  company,  the  subsidiary  corpora- 
tions should  not  be  enjoined  from  canying 
on  interstate  commerce  until  the  dissolu- 
tion of  the  combination  should  be  effected, 
in  accordance  with  the  decree,  by  the  trans- 
fer back  to  the  stockholders  of  the  sub- 
sidiary corporations  of  the  stock  which  had 
been  turned  over  to  the  holding  company 
in  exchange  for  its  own  stock. 

(Mr.  Justice  Harlan  dissents  in  part.) 

(May  16,  1911.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Coiirt  of  the  United  States 
for  the  Eastern  District  of  Missouri  in 
complainant's  favor  in  a  suit  brought  to 
enforce  the  provisions  of  the  anti-trust 
act.     Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Milburn,  John  O. 
Johnson,  Frank  li.'  Crawford,  M.  F. 
Clliott,  and  Martin  Carey,  for  appel- 
lants : 

The  acquisition  of  the  stocks  of  the  manu- 
facturing and  producing  corporations  is 
not  a  transaction  subject  to  national  con- 
trol or  regular  on,  or  within  the  Sherman 
act. 

United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  39  L.  ed.  326,  15  Sup.  Ct  Rep. 
249. 

The  contracts,  combinations  and  con- 
spiracies of  §  1  of  the  Sherman  act  are 
contracts  and  combinations  which  contrac- 
tually restrict  the  freedom  of  one  or  more 
of  the  parties  to  them  in  the  conduct  of 
his  or  their  trade,  and  combinations  or 
conspiracies  which  restrict  the  freedom  of 
others  than  the  parties  to  them  in  the 
conduct  of  their  business,  when  these  re- 
strictions directly  affect  interstate  or  for- 
eign trade.  Purchases  or  acquisitions  of 
property  are  not  in  any  sense  such  con- 
tracts, combinations^  or  conspiracies. 

Pollock,  Contr.  7th  ed.  p.  362;  Oregon 
Steam  Nav.  Co.  v.  Winsor,  20  Wall.  68. 
22  L.  ed.  315;  Alger  v.  Thacher,  19  Pick. 
64,  31  Am.  Dec.  119;  Hilton  v.  Eckersley, 
6  El.  &  Bl.  47,  25  L.  J.  Q.  B.  N.  S.  199, 
2  Jur.  N.  S.  587,  4  Week.  Rep.  326;  Mor- 
ris Hun  Coal  Co.  v.  Barclay  OmlI  Co.   68 
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Pa.  173,  8  Am.  Rep.  159;  Central  Ohio 
Salt  Co.  V.  Guthrie,  35  Ohio  St.  666;  Arnot 
V.  Pittston  &  E.  Coal  Co.  68  N.  Y.  658, 
23  Am.  Rep.  190;  Craft  v.  McConoughy, 
79  111.  346,  22  Am.  Rep.  171;  India  Bag- 
ging Asso.  V.  Sock,  14  La.  Ann.  164;  Vul- 
can Powder  Co.  v.  Hercules  Powder  Co. 
96  Cal.  610,  31  Am.  St.  Rep.  242,  31  Pac. 
681;  Texas  Standard  Oil  Co.  v,  Adoue,  83 
Tex.  660,  16  L.R.A.  698,  29  Am.  St.  Rep. 
690,  19  S.  W.  274;  Chapin  v.  Brown  Bros. 
83  Iowa,  166,  12  L.R.A.  428,  32  Am.  St. 
Rep.  297,  48  N.  W.  1074;  People  v.  North 
River  Sugar  Ref.  Co.  64  Hun,  364,  5  L.R.A. 
386,  7  N.  Y.  Supp.  406,  121  N.  Y.  682, 
9  L.RA.  33,  18  Am.  St.  Rep.  843,  24  N. 
£.  834;  State  v.  Nebraska  Distilling  Co. 
29  Neb.  700,  46  N.  W.  156;  Pocahontas 
Coke  Co.  V.  Powhatan  Coal  &  Coke  Co. 
60  W.  Va.  608,  10  L.R.A.(N.S.)  268,  116 
Am.  St  Rep.  901,  66  S.  £.  264,  9  A.  &  E. 
Ann,  Cas.  667;  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41 
L.  ed.  1007,  17  Sup.  Ct.  Rep.  640;  United 
States  V,  Joint  Traffic  Asso.  171  U.  S. 
505,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25; 
Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct. 
Rep.  96;  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct. 
Rep.  307;  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  49  L.  ed.  618,  25  Sup.  Ct. 
Rep.  276;  Loewo  v.  Lawlor,  208  U.  S.  274, 
62  L.  ed.  488,  28  Sup.  Ct.  Rep.  301,  13 
A.  &  E.  Ann.  Cas.  815;  Continental  Wall 
Paper  Co.  v.  Louis  Voight  &  Sons  Co.  212 
U.  S.  227,  53  L.  ed.  486,  29  Sup!  Ct.  Rep. 
280. 

Monopolizing  is  the  exclusion  of  others 
from  a  trade  by  illegal  means. 

4  Bl.  Com.  p.  160;  Butchers*  Union,  S. 
H.  &  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  766,  28  L.  ed. 
690,  4  Sup.  Ct.  Rep.  652;  Re  Greene,  62 
Fed.  116. 

Price  cutting  and  rebating,  collecting  in- 
formation of  the  trade  of  competitors,  the 
'operation  of  companies  under  other  names 
to  obviate  prejudice  or  secure  an  adviintage 
or  for  whatever  reason,  are  all  legal  metli- 
ods  of  competition,  whatever  moral  criti- 
cism they  may  justify. 

Pollock,  Torts,  8th  ed.  p.   152. 

There  is  no  rule  of  fairness  or  reason- 
ableness  which    regulates  competition. 

Mogul  S.  S.  Co.  V.  McGrejTor,  L.  R.  23 
Q.  B.  Div.  616  [1892]  A.  C.  51,  61  L.  J. 
Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P. 
101. 

The  acquisition  of  existing  plants  or 
properties,  however  extensive,  though  made 
to  obtain  their  trade  and  eliminate  their 
competition,  is  not  a  monopoly  at  common 
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law,  or  monopolizing  under  the  Sherman 
act,  in  the  absence  of  the  exclusion  of  oth- 
ers from  the  trade  by  conspiracies  to  that 
end,  or  contracts  in  restraint  of  trade  on 
an  elaborate  and  effective  scale,  or  other 
systematic,  wrongful,  tortious,  or  illegal 
acts;  and  when  such  monopolizing  is  pres- 
ent the  remedy  of  the  act  is  to  prohibit 
the  offending  conspiracies,  contracts,  and 
illegal  acts  or  means  of  exclusion,  leaving 
the  individual  or  corporation  to  pursue  his 
or  its  business  with  the  properties  and 
plants  that  have  been  acquired  or  created, 
shorn  of  the  monopolizing  elements  in  the 
conduct  of  the  business. 

See  Re  Greene,  62  Fed.  104;  Trenton 
Potteries  Co.  v.  Oliphant,  68  N.  J.  Eq.  607, 
46  L.R.A.  256,  78  Am.  St.  Rep.  612,  43  Atl. 
723;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484,  23  L.R.A.  639,  49  Am.  St.  Rep.  784, 
28  Atl.  973;  State  ex  rel.  Crow  v.  Conti- 
nental Tobacco  Co.  177  Mo.  1,  76  S.  W. 
737;  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Davis  V.  A.  Booth  &  Co.  66  C.  C.  A.  269, 
131  Fed.  31;  Robinson  v.  Suburban  Brick 
Ca  62  C.  C.  A.  484,  127  Fed.  804. 

In  determining  questions  of  jurisdiction, 
the  court  will  look  at  the  real  controversy, 
disregarding  allegations  which  are  mere 
conclusions  or  inferences  from  facts  spe- 
cifically pleaded,  or  which  patently  are  in- 
serted only  to  give  color  to  the  claim  of 
jurisdiction. 

Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  449,  44  L.  ed.  842,  20  Sup. 
Ct.  Rep.  690;  Geer  v.  Mathieson  Alkali 
Works,  190  U.  S.  428,  47  L.  ed.  1122,  23 
Sup.  Ct.  Rep.  807;  Wecker  v.  National 
Enameling  &  Stamping  Co.  204  U.  S.  176, 
61  L.  ed.  430,  27  Sup.  Ct.  Rep.  184,  9  A.  & 
E.  Ann.  Cas.  767;  Lockard  v.  St.  Louis  & 
S.  F.  R  Co.  167  Fed.  875;  Gustafson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  128  Fed.  85; 
Arrowsmith  v.  Nashville  &  D.  R.  Co.  67 
Fed.    165. 

The  power  of  Congress  to  confer  jurisdic- 
tion on  the  circuit  court  of  any  district 
over  parties  not  residing  or  found  within 
the  district,  and  to  authorize  the  service  of 
process  upon  such  parties  wherever  they 
may  be  found,  is  not  questioned.  In  ex- 
ceptional cases  this  power  has  been  exer- 
cised. 

United  States  v.  Union  P.  R.  Co.  98  U.  S. 
569,  25  L.  ed.  143. 

Except  in  so  far  as  special  power  has 
been  conferred  by  Congress,  the  jurisdic- 
tion of  a  circuit  court  is  limited  to  its  own 
district;  its  process  does  not  nm  outside 
of  its  district;  and  it  has  authority  only 
over   persons   and   property  found   therein. 

Toland  v.  Sprague,  12  Pet  300,  9  L.  ed. 
1093;   Herndon  v,  Ridgway,  17  How.  424, 
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J  5  L.  ed.  100;  ChafToo  v.  Hay  ward,  20  How. 
208,  15  L.  cd.  804;  Mississippi  &  M.  R.  Co. 
V.  Ward,  2  Jllack,  485,  17  L.  ed.  311;  But- 
terworth  v.  Hill,  114  V.  S.  128,  29  L.  ed. 
119,  5  Sup.  Ct.  Rep.  796;  Re  Hohorst,  160 
U.  S.  653,  37  L.  ed.  1211,  14  Sup.  Ct.  Rep. 
221;  Clark  v.  Wells,  203  U.  S.  164,  61  L. 
ed.  138,  27  Sup.  Ct.  Rep.  43;  Laborde 
V.  Ubarri,  214  U.  S.  173,  63  L.  ed.  965,  29 
Sup.  Ct.  Rep.  652;  United  States  v.  Amer- 
ican Lumber  Co.  29  C.  C.  A.  431,  66  U.  S. 
App.  655,  86  Fed.  827. 

Proceedings  are  not  pending  in  a  circuit 
court  unless  the  defendant  in  such  proceed- 
ings is  subject  to  the  process  of  the  court. 

Bisbee  v.  Evans,  17  Fed.  474;  United 
States  V.  American  Lumber  Co.  80  Fed.  309, 
29  C.  C.  A.  431,  56  U.  S.  App.  655,  85  Fed. 
827;  Herndon  v.  Ridg\\'ay,  17  How.  424, 
16  L.  ed.  100;  Laborde  v.  Ubarri,  214  U.  S. 
173,  53  L.  ed.   955,  29  Sup.  Ct.  Rep.  552. 

A  plaintiff  having  a  cause  of  action 
against  two  joint  tort  feasors  makes  the 
controversy  inseparable  by  electing  to  bring 
a  joint  suit. 

Louisville  &  N.  R.  Co.  v.  Wangelin,  132 
U.  S.  599,  33  L.  ed.  474,  10  Sup.  Ct.  Rep. 
203. 

Mr.  D.  T.  Watson,  also  for  appel- 
lant: 

There  is  nothing  in  this  case  to  show, 
and  the  court  did  not  pretend,  that  after 
1899  the  combination  did  unlawfully  com- 
pete, did  unlawfully  restrict  interstate 
trade,  did  by  unlawful  means  seek  to  mo- 
nopolize the.  interstate  trade;  yet  such 
evidence  was  indispensable  to  prove  that 
.the  combination  was,  in  1906,  when  the  bill 
was  filed,  violating  the  Sherman  act. 

Bigelow  V.  Calumet  &  II.  Min.  Co.  167 
Fed.  716,  94  C.  C.  A.  13,  167  Fed.  728; 
United  States  v.  Reading  Co.  183  Fed.  427. 

The  lower  court's  theory  of  "potential" 
competition   is  without  foundation. 

Fairbank  v.  Leary,  40  Wis.  642;  Whit- 
well  V.  Continental  Tobacco  Co.  64  L.R.A. 
689,  60  C.  C.  A.  290,  125  Fed.  454;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  505, 
667,  43  L.  ed.  259,  286,  19  Sup.  Ct.  Rep. 
25;  State  ex  rel.  Cascade  R.  Co.  v.  Supe- 
rior Ct.  5]  Wash.  346,  98  Pac.  730;  United 
States  V.  E.  C.  Knight  Co.  156  U.  S.  1, 
39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249;  North- 
ern Securities  Co.  v.  United  States,  193  U. 
S.  407,  48  L.  ed.  728,  24  Sup.  a.  Rep.  436. 

Congress  did  not  attempt  by  the  Sherman 
act  to  assert  the  power  to  deal  with  a  mo- 
nopoly directly  as  such;  or  to  limit  and 
restrict  the  rights  of  corporations  created 
by  the  states,  or  the  citizens  of  the  states, 
in  the  acquisition,  control,  or  disposition 
of  property,  or  to  make  criminal  the  acts 
of  persons  in  the  acquisition  and  control 
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of  property,  which  the  states  of  their  resi- 
dence or  creation  sanctioned  or  permitted. 

United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  346,  48  t.  ed.  679,  704, 
24  Sup.  Ct.  Rep.  436;  Kidd  v.  Pearson,  128 
U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6. 

The  decree  authorized  by  the  Sherman 
act  is  one  that  merely  enjoins,  stops,  an 
illegal  thing  in  operation  when  the  petition 
is  tiled,  or  which  then  is  foreseen. 

Lacassagne  v.  Chapuis,  144  U.  S.  124, 
36  L.  ed.  370,  12  Sup.  Ct.  Rep.  669;  United 
States  v.  E.  C.  Knight  Co.  156  U.  S.  1, 
17,  39  L.  ed.  325,  331,  15  Sup.  Ct.  Rep.  249; 
Harrlman  v.  Northern  Securities  Co.  197 
U.  S.  244,  289,  49  L.  ed.  739,  761,  25  Sup. 
Ct.  Rep.  493 ;  Swift  &  Co.  v.  United  States, 
196  U.  S.  375,  402,  49  L.  ed.  618,  627,  25 
Sup.  Ct.  Rep.  276;  United  States  v.  Read- 
ing Co.   183   Fed.  427. 

The  modes  of  relief  authorized  by  the  act 
are  exclusive  of  all  others. 

Noyes,  Intercorporate  Relations,  1W9, 
2d  ed.  §  406;  Greer,  M.  &  Co.  v.  Stoller,  77 
Fed.  3;  Minnesota  v.  Northern  Securities 
Co.  194  U.  S.  48,  71,  48  L.  ed.  870,  881,  24 
Sup.  Ct.  Rep.  698;  Barnet  v.  Muncie  Nat. 
Bank,  98  U.  S.  666,  558,  25  L.  ed.  212, 
213;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Southern  Teleg.  Co.  112  U.  S.  306,  310,  28 
L.  ed.  746,  747,  5  'Sup.  Ct.  Rep.  168; 
Farmers'  &  M.  Nat.  Bank  v.  Bearing,  91 
U.  S.  29,  35,  23  L.  ed.  196,  199;  United 
States  v.  Union  P.  R.  Co.  98  U.  S.  669,  25 
L.   ed.   143. 

The  decree  is  indefinite  in  not  defining 
"potentially  competitive  party,"  or  "like 
agreement." 

Swift  &  Co.  V.  United  States,  196  U.  8. 
375,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276. 

The  decree  hampers  and  greatly  injures 
the  value  of  the  stock  of  the  stockholders, 
though    they   are    not   parties   to   the   bill. 

Taylor  v.  Southern  P.  Co.  122  Fed.  153; 
Brown  v.  Pacific  Mail  S.  S.  Co.  6  BlaUhf. 
525,  Fed.  Cas.  No.  2,025;  Morse  v.  Bay 
State  Gas  Co.  91  Fed.  946;  Harriman  v, 
Xorthern  Securities  Co.  197  U.  S.  244, 
288-290,  49  L.  ed.  739,  760,  761,  26  Sup. 
Ct.    Rep.   493. 

The  Sherman  act  .does  not  authorize  a 
decree  which  destroys  or  disintegrates 
business. 

Ibid;  State  ▼.  Omaha  Elevator  Co.  75 
Neb.  637,  106  N.  W.  979,  110  N.  W.  874. 

The  mere  existence  of  the  power  to  re- 
strain trade  by  a  grouping  of  private  trad- 
ing plants  does  not  of  itself  constitute  a 
violation  of  the  Sherman  act. 

Bigelow  v.   Calumet  &  H.  Min.   Co.   107 
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Fed.  704,  94  C.  C.  A.  13,  167  Fed.  721, 
overruling  165  Fed.  869. 

The  Sherman  act  is  a  criminal  statute. 
The  proof  of  the  government  must  be 
plain,  clear,  and  convincing. 

United  States  v.  Trans-Missouri  Freight 
AsBO.  24  L.R.A.  73,  4  Inters.  Com.  Kep. 
443,  7  C.  C.  A.  16,  19  U.  S.  App.  36,  58 
Fed.  77;  Northetn  Securities  Co.  v.  United 
States,  193  U.  S.  197,  401,  48  L.  ed.  679, 
726,  24  Sup.  Ct.  Rep.  436;  United  States  v. 
Reading  Go.  183  Fed.  427;  State  ex  rel. 
Crow  V.  Continental  Tobacco  Co.  177  Mo.  1, 
75  S.  W.  737. 

It  has  no  retroactive  effect,  but  is  pro- 
spective only. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  .342,  41  L.  ed.  1028,  17 
Sup.  Ct.  Rep.  540;  Dueber  Watch-Case  Mfg. 
Co.  V.  E.  Howard  Watch  &  Clock  Co.  14 
C.  0.  A-  14,  36  U.  S.  App.  16,  66  Fed.  641. 

The  size  or  magnitude  of  a  business  is 
not  controlled  by  the  Sherman  act,  and 
therefore  the  size  of  the  Standard  Oil  Com- 
pany, its  large  properties,  resources,  and 
power,  are  just  as  lawful  under  the  Sher- 
man act  as  if  it  owned  one  refinery  instead 
of  eighteen,  or  one  mile  of  pipe  line  in- 
stead of  thousands. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  407,  48  L.  ed.  728,  24  Sup.  Ct. 
Rep.  436;  United  States  v.  American  To- 
bacco Co.  164  Fed.  709;  United  States  v. 
American  Naval  Stores  Co.  172  Fed.  458; 
Re  Greene,  52  Fed.  115;  Re  Corning,  61 
Fed.  211;  Eddy,  Combinations,  §  177;  Co- 
quard  v.  National  Linseed  Oil  Co.  171  111. 
484,  49  N.  E.  563 ;  Mogul  S.  S.  Co.  v.*  Mc- 
Gregor, L.   R.   23   Q.   B.   Div.   618. 

The  Sherman  act  does  not  prohibit,  but 
recognizes  as  lawful,  in  private  trade,  the 
association  of  individuals  as  joint  owners, 
partners,  or  as  corporations  or  trusts,  to 
hold  and  use  properties  and  engage  in 
interstate  trade  and  commerce. 

United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  567,  43  L.  ed.  259,  286,  19  Sup. 
Ct.  Rep.  25;  Chesapeake  &  0.  Fuel  Co.  v. 
United  States,  53  C.  C.  A.  266,  115  Fed. 
620;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  410,  48  L.  ed.  679, 
730,  24  Sup.  Ct.  Rep.  436;  Oakdale  Mfg. 
Co.  V.  Garst,  18  R.  I.  484,  23  L.R.A.  639, 
49  Am.  St.  Rep.  784,  28  Atl.  973;  Dueber 
Watch-Case  Mfg.  Co.  v.  E.  Howard  Watch 
&  Clock  Co.  14  C.  C.  A.  14,  35  U.  S.  App. 
16,  66  Fed.  643;  Re  Greene,  62  Fed.  104; 
Re  Grice,  79  Fed.  642;  Smiley  v.  Kansas, 
196  U.  S.  447,  456,  457,  49  L.  ed.  546,  661, 
25  Sup.  Ct.  Rep.  289. 

It  is  not  illegal  imder  the  Sherman  act 
for  individuals  to  buy  up  the  properties 
and  business  of  competitors. 

Northern  Securities  Co.  v.  United  States, 
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193  U.  S.  361,  409,  48  L.  ed.  710,  729,  24 
Sup.  Ct.  Rep.  436;  Smiley  v.  Kansas,  196 
U.  S.  457,  49  L.  ed.  551,  26  Sup.  Ct.  Rep. 
289;  Re  Greene,  62  Fed.  104;  Davis  v.  A. 
Booth  &  Co.  65  C.  C.  A.  269,  131  Fed.  31; 
Robinson  v.  SuburBan  Brick  Co.  62  C.  C. 
A.  484,  127  Fed.  804;  Cincinnati,  P.  B.  S. 
&  P.  Packet  Co.  v.  Bay,  200  U.  S.  179, 
50  L.  ed.  428,  26  Sup.  Ct.  Rep.  208 ;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  605, 
667,  43  L.  ed.  259,  286,  19  Sup.  Ct.  Rep. 
25;  United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A.  141, 
54  U.  S.  App.  723,  86  Fed.  271;  Dolph  v. 
Troy  Laundry  Machinery  Co.  28  Fed,  566; 
United  States  v.  E.  C.  Knight  Co.  166  U. 
S.  1,  39  L.  ed.  326,  15  Sup.  Ct.  Rep.  249; 
National  Ben.  Co.  v.  Union  Hospital  Co. 
45  Minn.  272,  11  L.R.A.  440,  47  N.  W.  806; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
483,  60  Am.  Rep.  464,  13  N.  E.  419;  Tren- 
ton Potteries  Co.  v.  Oliphant,  68  N.  J.  Eq. 
507,  46  L.R.A.  263,  78  Am.  St.  Rep.  .612, 
43  Atl.  723;  Bigelow  v.  Calumet  &  H.  Min. 
Co.  167  Fed.  704,  94  C.  C.  A.  13,  167  Fed. 
721,   overruling   155   Fed.   869. 

A  lawful  monopoly  may  be  gained  under 
the  Sherman  act. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  401,  408,  48  L.  ed.  726,  729,  24 
Sup.  Ct.  Rep.  436;  United  States  v.  Patter- 
son, 4  Inters.  Com.  Rep.  775,  66  Fed.  640; 
Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  689,  60  C.  C.  A.  290,  125  Fed. 
454;  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.  129,  49  L.  ed.  694,  25  Sup.  Ct. 
Rep.  379;  United  States  v.  Trans-Missouri 
Freight  Asso.  24  L.R.A.  73,  4  Inters.  Com. 
Rep.  443,  7  C.  C.  A.  16,  19  U.  S*.  App.  36, 
58  Fed.  82;  2  Wharton,  Crim.  Law,  p,  219, 
§  1369;  United  States  v.  American  Naval 
Stores  Co.  172  Fed.  458;  Fonotipia  Lim- 
ited V.  Bradley,  171  Fed.  959;  United 
States  V.  American  Tobacco  Co.  164  Fed. 
722;  West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.  50  W.  Va.  617,  56  L.R.A.  804, 
88  Am.  St.  Rep.  895,  40  S.  E.  691;  Phillips 
V.  lola  Portland  Cement  Co.  61  C.  C.  A. 
19,  126  Fed.  594. 

A  lawful  thing  that  one  may  do  is  not 
made  unlawful  or  criminal  because  several 
join   in  so  doing. 

Mogul  S.  S.  Co.  V.  McGregor  [1892] 
A.  C.  50,  61  L.  J.  Q.  B.  N.  S.  295, 
66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101 ; 
Macauley  Bros.  v.  Tierney,  19  R.  L_265,  37 
L.R.A.  465,  61  Am.  St.  Rep.  770,  33  Atl. 
1;  Bohn  Mfg.  Co.  v.  Hollis  (Bohn  Mfg.  Co. 
V.  Northwestern  Lumbermen's  Asso.)  64 
Minn.  233,  21  L.R.A.  337,  40  Am.  St.  Rep. 
319,  55  N.  W.  1119;  State  v.  Duluth  Bd.  of 
Trade,  107  Minn.  645,  23  L.R.A.(N.S.) 
1260,  121  N.  W.  396;  Martens  v.  Reilly,  109 
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WiB.  472,  84  N.  W.  840;  National  Pro- 
tective Abso.  v.  Cumming,  170  N.  Y.  315, 
58  L.R.A.  138,  88  Am.  St.  Rep.  648,.  63 
N.  E.  369;  Collins  v.  American  News  Co. 
34  Misc.  263,  69  N.  Y.  Supp.  638;  Jacobs 
V.  Cohen,  183  N.  Y.  207,  2  L.R.A,(N.S.) 
294,  111  Am.  St.  Rep.  730,  76  N.  E.  6,  5 
A.  &  E.  Ann.  Cas.  280;  John  D.  Park  & 
Sons  Co.  V.  National  Wholesale  Druggists' 
Asso.  64  App.  Div.  227,  66  N.  Y.  Supp. 
615;  Bilafsky  v.  Conveyancers'  Title  Ins. 
Co.  192  Maas.  606,  78  N.  E.  534;  Vegelahn 
V.  Guntner,  167  Mass.  92,  35  L.R.A.  727, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077. 

Competition  knows  no  limit  except  that 
the  means  used  must  be  lawful. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  837,  41  L.  ed.  1007, 
1026,  17  Sup.  Ct.  Rep.  540;  Allen  v.  Flood 
[1898]  A.  C.  166,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  46  Week.  Rep.  258,  62 
,T.  P.  595,  17  Eng.  Rul.  Cas.  285;  Com.  v. 
Hunt,  4  Met.  134,  38  Am.  Dec.  346;  Mar- 
tell  V.  White,  186  Mass.  255,  64  L.R.A.  260, 
102  Am.  St.  Rep.  341,  69  N.  E.  1085;  Citi- 
zens* Light  Heat  &  P.  Co.  v.  Montgomery 
Light  &  Water  Power  Co.  171  Fed.  553; 
Continental  Ins.  Co.  v.  Fire  Underwriters, 
67  Fed.  322;  Montgomery  Ward  A.  Co.  v. 
South  Dakota  Retail  Merchants'  &  H. 
Dealers'  Asso.  150  Fed.  417;  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  142  Fed.  184; 
Mogul  8.  S.  Co.  ▼.  McGregor,  L.  R.  21  Q.  B. 
Div.  544,  affirmed  in  L.  R.  23  Q.  B.  Div. 
698;  Ajello  v.  Worsley  [1898]  1  Ch.  280, 
07  L.  J.  Ch.  N.  S.  172,  77  L.  T.  N.  S.  783, 
46  Week.  Rep.  245;  Pollock,  Torts,  8th  ed. 
p.  152;  National  Protective  Asso.  v.  Cum- 
ming,  170  N.  Y.  316,  58  L.R.A.  142,  88 
Am.  St.  Rep.  648,  63  N.  E.  369;  Lough  v. 
Outerbridge,  143  N.  Y.  283,  25  L.R.A.  674, 
42  Am.  St.  Rep.  712,  38  N.  E.  292;  Bohn 
Mfg.  Co.  V.  Hollis  (Bohn  Mfg.  Co.  v.  North- 
western Lumbermen's  Asso.)  54  Minn.  223, 
21  L.R.A.339,40  Am.  St.  Rep.  319,  55  N.  W. 
1119;  Macauley  Bros.  v.  Tiemey,  19  R.  I. 
265,  37  L.R.A.  455,  61  Am.  St.  Rep.  770, 

33  Atl.  1;  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.  50  W.  Va.  611,  56  L.R.A. 
804,  88  Am.  St.  Rep.  895,  40  S.  E.  591; 
Vegelahn  v.  Guntner,  167  Maas.  92,  36 
L.R.A.  726,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077;    Bowen  v.   Matheson,   14  Allen,  499. 

It  is  the  right  of  every  citizen  of  the 
United  States  to  engage  in  interstate  com- 
merce, and  to  use  all  lawful  and  legitimate 
means  to  gain  aa  much  of  that  interstate 
trade  as  he  or  his  partnership  or  corpora- 
tion can.  It  is  one  of  the  natural,  inde- 
feasible rights  of  an  American  citizen  so 
to  do. 

Gibbons  v.  Ogden,  9  Wheat.  211,  6  L.  ed. 
73;  Gilman  v.  Philadelphia,  3  Wall.  713, 
737,    18   L.    ed.    96,    103;    Slaughter-House 

34  L.R.A.(N.S.) 


Cases,  16  Wall  36,  116,  21  L.  ed.  994,  421 ; 


Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
4  Inters.  Com.  R^p.  788,  62  Fed.  819;  Con- 
ner V.  Elliott,  18  How.  691,  15  L.  ed.  497; 
Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;  Oooley,  Const.  Lim.  p.  37,  and  notes; 
Monongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622. 

Congress  caAnot  constitutionally  pro- 
hibit, and  in  the  Sherman  act  has  not  at- 
tempted to  prohibit,  individuals  from  unit- 
ing to  secure  community  of  interest  in 
carrying  on  business. 

Re  Greene,  52  Fed.  115;  Northern  Se- 
curities Co..  ▼.  United  States,  193  U.  S. 
197,  361,  48  L.  ed.  679,  710,  24  Sup.  Ct. 
Rep.  436;  Smiley  v.  Kansas,  196  U.  S. 
447,  456,  457,  49  L.  ed.  646,  661,  25  Sup. 
Ct.  Rep.  289;  Butchers'  Union  S.  H.  k  L. 
S.  L.  Co.  V.  Cresent  City  U  S.  L.  & 
S.  H.  Co.  Ill  U.  S.  762,  28  L.  ed.  688, 
4  Sup.  Ct.  Rep.  652;  Cooley,  Const.  Lim.  p. 
231;  Munn  v.  Illinois,  94  U.  S.  142,  24  L. 
ed.  90;  Allgeyer  v.  Louisiana,  166  U.  S. 
578-589,  41  L.  ed.  832-836/  17  Sup.  Ct.  Rep. 
427;  Western  U.  Teleg.  Co.  ▼.  Kansas,  216 
U.  S.  1,  21,  54  L.  ed.  356,  363,  30  Sup.  CL 
Rep.  190. 

Not  only  does  not  the  Sherman  act  pro- 
hibit corporations  or  trusts  or  combina- 
tions, but  it  really  authorizes  their  exis- 
tence  and  participation  in  trade. 

United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  567,  43  L.  ed.  286,  19  Sup.  Ct.  Rep. 
25;  Smiley  v.  Kansas,  196  U.  S.  447,  456, 
457,  49  L.  ed.  646,  551,  26  Sup.  Ct.  Rep. 
289 ;  *  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.  115,  128,  49  L.  ed.  689,  693,  25 
Sup.  Ct.  Rep.  379;  Chesapeake  &  O.  Fuel 
Co.  V.  United  States,  63  C.  C.  A.  266,  115 
Fed.  620;  Northern  Securities  Co.  ▼.  United 
States,  193  U.  S.  197,  410,  48  L.  ed.  679, 
730,  24  Sup.  Ct.  Rep.  436. 

The  purpose  of  the  Sherman  act  is  to 
further  free  competition  in  interstate  trade. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  331,  48  L.  ed.  697,  24  Sup.  Ct. 
Rep.  436;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  569,  43  L.  ed.  287,  19  Sup. 
Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96;  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  392,  394,  49 
L.  ed.  518,  622,  523,  25  Sup.  Ct.  Rep.  276; 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  337,  41  L.  ed.  1026,  17  Sup. 
Ct.  Rep.  640 ;  United  States  v.  E.  C.  Knight 
Co.  166  U.  S.  1,  16,  39  L.  ed.  326,  330,  15 
Sup.  Ct.  Rep.  249;  Hopkins  v.  United 
States,  171  U.  S.  587,  43  L.  ed.  294,  It 
Sup.  Ct.  Rep.  40;  Anderson  v.  United 
States,  171  U.  S.  604,  617,  43  L.  ed.  300,. 
306,  19   Sup.  Ct.  Rep.  50;   W.  W.  Monta^ 
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gue  A  Co.  V.  Lowry,  103  U.  S.  38,  46,  48 
L.  ed.  608,  611,  24  Sup.  Ct.  Rep.  307; 
ITarriman  v.  Northern  Securities  Co.  197 
U.  S.  244,  291,  49  L.  ed.  739,  761,  25  Sup. 
Ct.  Rep.  493;  Shawnee  Compress  Co.  v.  An- 
derson, 209  U.  S.  423,  435,  52  U  ed.  865, 
875,  28  Sup.  Ct.  Rep.  672;  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  S.  86,  110,  63  L. 
ed.  417,  430,  29  Sup.  Ct.  Rep.  220;  E. 
Bement  k  Sons  v.  National  Harrow  Co.  186 
U.  S.  70,  94, -46  L.  ed.  1068,  1070,  22  Sup. 
Ct.  Rep.  747;  Continental  Wall  Paper  Co. 
V.  Louis  Voight  &  Sons  Co.  212  U.  S.  227, 
256,  63  L.  ed.  486,  603,  29  Sup.  Ct.  Rep. 
280;  Chattanooga  Foundry  &  Pipe  Works 
▼.  Atlanta,  203  U.  S.  390,  396,  61  L.  ed. 
241,    244,    27    Sup.    Ct.    Rep.    65. 

The  joint  owners  of  several  parcels  of 
property  are  under  no  duty  to  compete. 

National  Cotton  Oil  Co.  v.  Texas,  197 
U.  S.  116,  128,  49  L.  ed.  689,  693,  26  Sup. 
Ct.  Rep.  379;  Atcheson  v.  Mallon,  43  N.  Y. 
151,  3  Am.  Rep.  678;  Cooke,  Combinations, 
1009,  2d  ed.  §  129;  Fairbank  v.  Leary,  40 
Wis.  642;  Marsh  v.  Russell,  66  N.  Y.  291; 
Stanton  v.  Allen,  '6  Denio,  442,  49  Am.  Dec. 
282;  Dolph  v.  Troy  Laundry  Machinery  Co. 
28  Fed.  655;  Union  Pacific  Coal  Co.  ▼. 
United  States,  97  C.  C.  A.  578,  173  Fed. 
737 ;  Fechteler  v.  Palm  Bros.  &  Co.  66  C.  C. 
A.  336,  133  Fed.  471;  Re  Grice,  79  Fed. 
642;  Willson  v.  Morse,  117  Iowa,  684, 
91  N.  W.  823;  Wheelet-Stenzel  Co.  v. 
American  Window  Glass  Co.  202  Mass.  476, 
—  L.R.A.(N.S.)  — ,  89  N.  E.  28. 

Messrs.  George  W.  Wtckersham,  At- 
torney General,  Frank  B.  Kellogg, 
Charles  B.  Morrison  and  Cordenio  A. 
Severance,  for  appellee: 

It  is  immaterial  that  this  conspiracy 
liad  its  inception  prior  to  the  enactment  of 
the  Sherman  law,  or  that  many  of  the 
rebates  i^d  discriminations  granted  by  the 
railroads,  which  enabled  the  defendants  to 
monopolize  the  commerce  in  petroleum,  an- 
tedated the  enactment  of  the  interstate 
commerce  law;  the  principles  of  the  com- 
mon law  applied  to  interstate  as  well  as 
to  intrastate  commerce. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  U.  S.  92,  46  L.  ed.  765,  21  Sup.  Ct.  Rep. 
661;  Murray  v.  Chicago  &  N.  W.  R.  Co. 
62  Fed.  24;  Interstate  Commerce  Commis- 
sion V.  Baltimore  &  O.  R.  Co.  145  U.  S. 
263,  36  L.  ed.  699,  4  Inters.  Com.  Rep.  92, 
32  Sup.  Ct.  Rep.  844;  Bank  of  Kentucky  v. 
Adams  Exp.  Co.  93  U.  S.  174,  23  L.  ed.  872. 
The  trust  agreements  of  1879  and  1882 
were  in  unreasonable  restraint  of  trade, 
tended  to  monopoly,  and  were  void  at  com- 
mon law. 

State  ex  rel.  Watson  v.  Standard  Oil  Co. 
49  Ohio  St.  137,  15  L.R.A.  145,  34  Am. 
St.  Rep.  641,  30  N.  E.  279;  Pocahontas 
34  L.R.A.(N.S.) 


Coke  Co.  V.  Powhatan  Coal  &  Coke  Co.  60 
W.  Va.  508,  10  L.R.A.(N.S.)   268,  116  Am. 
St.  Rep.  901,  60  S.  E.  264,  9  A.  &  E.  Ann. 
Cas.   667;    Charleston  Natural   Gas   Co.   v. 
Kanawha  Natural  Gas,  Light  &   Fuel  Co. 
58  W.  Va.  22,   112  Am.   St.  Rep.   936,  60 
S.  E.  877,  6  A.  &  E.  Ann.  Cas.  154;  Slaugh- 
ter  V.  Thacker  Coal  k  Coke  Co.  65  W.  Va. 
642,  66  L.R.A.  342,  104  Am.  bt.  Rep.  1013, 
47   S.  E.  247,  2   A.  &  E.  Ann.  Cas.  336; 
Finck   V.    Schneider   Granite   Co.    187    Mo. 
244,  106  Am.  St.  Rep.  462,  86  S.  W.  213; 
Shawnee   Compress    Co.    v.    Anderson,   209 
U.  S.  423,  62  L.  ed.  866,  28  Sup.  Ct.  Rep. 
572;  Bigelow  v.  Calumet  k  H.  Min.  Co.  166 
Fed.   869;    Continental  Wall  Paper  Co.   v. 
Lewis  Voight  k  Sons  Co.  19  L.R.A.(N.S.) 
143,  78  C.  C.  A.  667,  148  Fed.  939;  United 
States   v.   Addyston   Pipe   k   Steel   Co.   46 
L.R.A.  122,  29  C.  C.  A.  141,  64  U.  S.  App. 
723,    86    Fed.    279;    Dunbar    v.    American 
Teleph.  k  Teleg.  Co.  224  111.  9,  116  Am.  St. 
Rep.   132,  79  N.   E.  423,   8  A.   A  E.  Ann. 
Cas.  67;  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650,  16  L.R.A.  698,  29  Am.  St.  Rep. 
690,   19   S.  W.  274;   Pacific  Factor  Co.  v. 
Adler,  90  Cal.   110,  26  Am.  St.  Rep.   102, 
27  Pac.  36;  Nester  v.  Continental  Brewing 
Co.  161  Pa.  473,  24  L.R.A.  247,  41  Am.  St. 
Rep.  894,  29  Atl.  102;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep. 
169;  Butchers'  Union  S.  H.  k  L.  S.  L.  Co. 
V.  Crescent  City  L.  S.  L.  k  S.  H.  Co.  Ill 
U.  S.  746,  28  L.  ed.  686,  4  Sup.  Ct.  Rep. 
652;    Stanton   y.   Allen,  6   Denio,   434,   49 
Am.  Dec.  282;  Watson  v.  Harlem  k  N.  Y. 
Nay.   Co.   62   How.   Pr.    348;  .Anderson   v. 
Jett,  89  Ky.  376,  6  L.R.A.  390,  12  S.  W. 
670;    Leslie    v.    Lorillard,    40    Hun,    392; 
India  Bagging  Asso.  v.  Kock,  14  La.  Ann. 
164;  Craft  v.  McConoughy,  79  111.  346,  22 
Am.   Rep.   171;    Cummings  v.   Union   Blue 
Stone  Co.  16  App.  Div.  602,  44  N.  Y.  Supp. 
787;   People  v.  Sheldon,  66  Hun,  690,  21 
N.  Y.  Supp.  869,  139  N.  Y.  251,  23  L.R.A. 
221,  36  Am.  St  Rep.  690,  34  N.  E.  785; 
People  V.  Milk  Exchange,   146  N.  Y.  267, 
27   L.R.A.   437,   46   Am.   St.   Rep.   609,   39 
N.  E.  1062;  Emery  v.  Ohio  Candle  Co.  47 
Ohio  St.  320,  21  Am.  St.  Rep.  819,  24  N.  E. 
660;   Judd  v.  Harrington,   139  N.  Y.   105, 
34  N.  E.  790;  Leonard  v.  Poole,  114  N.  Y. 
371,  4  L.R.A.  728,  11  Am.  St.  Rep.  667,  21 
N.  E.  707;  Central  Ohio  Salt  Co.  v.  Guth- 
rie,   35    Ohio    St.    666,'    Chapin   v.    Brown 
Bros.  83  Iowa,  166,  12  L.R.A.  428,  32  Am. 
St.    Rep.   297,   48   N.   W.    1074;    Pittsburg 
Carbon  Co.  v.  McMillin,  119  N.  Y.  46,  7 
L.R.A.    46,    23    N.    E.    630;    Santa    Clara 
Valley   Mill   k   Lumber   Co.   v.   Hayes,   76 
Cal.  387,  9  Am.  St.  Rep.  211,  18  Pac.  391; 
De  Witt  WMfe-Cloth    Co.  v.  New  Jersey  Wire- 
Cloth  Co.  16  Daly,  529,  14  N.  Y.  Supp.  277; 
Hoffman  ▼.  Brooks,   6  Ohio  Dec.   Reprint, 
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1215;  State  ex  rel.  Crow  v.  Armour  Pack- 
ing Co.  173  Mo.  350,  61  L.R.A.  464,  96  Am. 
St.  Rep.  515,  73  S.  W.  652;  State  ex  rel. 
Crow  V.  Swarzschild  &  S.  Co.  173  Mo.  304, 
73  S.  W.  1132;  Clark  v.  Needham,  125 
Mich.  84,  51  L.R.A.  785,  84  Am.  St.  Rep. 
59,  83  N.  W.  1027;  State  ex  rel.  Snyder  v. 
Portland  Natural  Gas  &  Oil  Co.  153  Ind. 
483,  63  L.R.A.  413,  74  Am.  St.  Rep.  314, 
53  N.  E.  1089;  Chicago  v.  Rumpflf,  45  111. 
90,  92  Am.  Dec.  196,  Arnot  v.  Pittston  & 
E.  Coal  Co.  68  N.  Y.  558,  23  Am.  Rep.  190; 
People  V.  North  River  Sugar  Ref.  Co.  54 
Hun,  354,  6  L.R.A.  386,  7  N.  Y.  Supp.  406; 
State  V.  Nebraska  Distilling  Co.  29  Neb. 
700,  46  N.  W.  156;  Distilling  &  Cattle 
Feeding  Co.  v.  People,  156  111.  449,  47  Am. 
St.  Rep.  200,  41  N.  E.  188  j  Harding  v. 
American  Glucose  Co.  182  111.  551,  64 
L.R.A.  738,  74  Am.  St.  Rep.  189,  55  N.  E. 
577;  People  ex  rel.  Peabody  v.  Chicago 
Gas  Trust  Co.  130  111.  268,  8  L.R.A.  497, 
17  Am.  St.  Rep.  319,  22  N.  E.  798;  Na- 
tional Lead  Co.  v.  S.  E.  Grote  Paint  Store 
Co.  80  Mo.  App.  247;  Unckles  v.  Colgate, 
148  N.  Y.  529,  43  N.  E.  69;  Finck  v. 
Schneider  Granite  Co.  187  Mo.  244,  106 
Am.  St.  Rep.  452,  86  S.  W.  213;  General 
Paper  Co.  v.  United  States,  201  U.  S.  117, 
60  L.  ed.  686,  26  Sup.  Ot.  Rep.  356;  Fair- 
bank  V.  Leary,  40  Wis.  637;  Arnold  &  Co. 
V.  Jones  Cotton  Co.  152  Ala.  501,  12 
L.R.A.(N.S.)    150,  44  So.  662. 

From  the  earliest  date  these  various 
corporations  were  held  together  by  trust 
agreements  which  were  void  at  common 
law;  but  whether  they  were  void  or  /lot 
is  manifestly  immaterial  in  view  of  the 
decisions  of  this  court.  The  combination 
was  a  continuing  one.  There  was  no  vested 
right  by  reason  of  the  acquisition  of  these 
stocks  by  the  trustees,  and  when  the  Sher- 
man act  was  passed  the  continuance  of 
the  combination  became  illegal. 

United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17 
Sup.  Ct.  Rep.  540;  Waters-Pierce  Co.  v. 
Texas,  212  U.  S.  86,  63  L.  ed.  417,  29  Sup. 
Ct.  Rep.  220;  Thomsen  v.  Union  Castle 
Mail  S.  S.  Co.  92  C.  C.  A.  315,  166  Fed. 
251;  United  States  v.  American  Tobacco 
Co.  164  Fed.  700;  Finck  v.  Schneider  Gran- 
ite Co.  187  Mo.  244,  106  Am.  St.  Rep.  452, 
86  S.  W.  221 ;  Ford  v.  Chicago  Milk  Ship- 
pers' Asso.  155  111.  166,  27  L.R.A.  298,  39 
N.   E.   651. 

The  present  combination  is  void  under 
the  Sherman  act  and  as  a  monoply. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct. 
Rep.  436;  United  States  v.  American  To- 
bacco Co.  164  Fed.  700;  Shawnee  Compress 
Co.  V.  Anderson,  209  U.  S.  423,  52  L.  ed. 
865,  28  Sup.  Ct.  Rep.  572;  Swift  &  Co. 
34  L.R.A.  (N.S.) 


V.  United  States,  196  U.  S.  375,  49  L.  cd. 
518,  25  Sup.  Ct.  Rep.  276;  Loewe  v.  Law- 
lor,  208  U.  S.  274,  52  L.  ed.  488,  28  Sup. 
Ct.  Rep.  301,  13  A.  &  E.  Ann.  Cas.  815; 
Continental  Wall  Paper  Co.  v.  I^wis  Voiglit 
&  Sons  Co.  19  L.R.A.(N.S.)  143,  78  C.  C.  A. 
667,  148  Fed.  939,  212  U.  S.  227,  53  L.  ed. 
486,  29  Sup.  Ct.  Rep.  280;  Burrows  v.  In- 
terborough  Metropolitan  Co.  156  Fed.  389; 
Bigelow  V.  Calumet  &  H.  Min.  Co.  165  Fed. 
869;  Pennsylvania  Suger  Ref.  Co.  v.  Amer- 
ican Sugar  Ref.  Co.  92  C.  C.  A.  318,  166 
Fed.  254,  reversing  160  Fed.  144;  Noyes, 
Incorporate  Relations,  §§  331,  332,  383; 
Eddy,  Combinations,  chaps.  15,  16,  18, 
§§  606,  607;  W.  W.  Montague  &  Co.  v. 
Lowry,  193  U.  S.  38,  48  'L.  ed.  608,  24  Sup. 
Ct.  Rep.  307;  Harriman  v.  Northern  Se- 
curities Co.  197  U.  S.  244,  49  L.  ed.  739, 
25  Sup.  Ct.  Rep.  493;  Distilling  &  Cattle 
Feeding  Co.  v.  People,  156  HI.  448,  47  Am. 
St.  Rep.  200,  41  N.  E.  188;  People  ex  rel. 
Peabody  v.  Chicago  Gas  Trust  Co.  130  111. 
268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319,  22 
N.  E.  798;  Harding  v.  American  Glucose 
Co.  182  HI.  551,  64  L.R.A.  738,  74  Am.  St. 
Rep.  189,  55  N.  E.  577;  Dunbar  v.  American 
Teleph.  &  Teleg.  Co.  224  111.  9,  115  Am.  St 
Rep.  132,  79  N.  E.  427,  8  A.  &  E.  Ann.  Cas, 
57;  National  Lead  Co.  v.  S.  E.  Grote  Paint 
Store  Co.  80  Mo.  App.  247;  Richardson  v. 
Buhl,  77  Mich.  632,  6  L.R.A,  457,  43  N.  W. 
1102;  American  Biscuit  &  Mfg.  Co.  v. 
Klotz,  44  Fed.  721;  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  176  U.  S.  211,  44  L. 
ed.  136,  20  Sup.  Ct.  Rep.  96,  46  L.R.A.  122, 
29  C.  C.  A.  141,  54  U.  S.  App.  723,  86  Fed. 
271;  National  Harrow  Co.  v.  Hench,  76 
Fed.  667,  36  L.R.A.  299,  27  C.  C.  A.  349,  56 
U.  S.  App.  53,  83  Fed.  36;  E.  Bement  & 
Sons  V.  National  Harrow  Co.  186  U.  S.  70, 
46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747;  Merz 
Capsule  Co.  v.  l^nited  States  Capsule  Co. 
67  Fed.  414;  Hunt  v.  Riverside  Co^op.  Club, 
140  Mich.  638,  112  Am.  St.  Rep.  420,  104 
N.  W.  40;  General  Paper  Co.  v.  United 
States,  201  U.  S.  117,  60  L.  ed.  686,  26 
Sup.  Ct.  Rep.  356;  Pocahontas  Coke  Co. 
V.  Powhatan  Coal  &  Coke  Co.  60  W.  Va. 
508,  10  L.R.A.(N.S.)  268,  116  Am.  St. 
Rep.  901,  66  S.  E.  264,  9  A.  &  E.  Ann.  Cas. 
667;  Slaughter  v.  Tliacker  Coal  &  Coke 
Co.  66  W.  Va.  642,  65  L.R.A.  342,  104  Am. 
St.  Rep.  1013,  47  S.  E.  247,  2  A.  &  E. 
Ann.  Cas.  335;  Finck  v.  Schneider  Granite 
Co.  187  Mo.  244,  106  Am.  St.  Rep.  462,  86 
S.  W.  213;  Strait  v.  National  Harrow  Co. 
18  N.  Y.  Supp.  224;  John  D.  Park  &  Sons 
Co.  V.  Hartman,  12  L.R.A.(N.S.)  136,  82 
C.  C.  A.  158,  153  Fed.  24. 

The  defendants  are  engaged  in  interstate 
commerce. 

Swift  &  Co.  V.  United  States,  196  U.  S. 
376,  49  L.  ed.  518,  25  Sup.  Ct.  Rep.  276; 
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United  States  t.  American  Tobacco  Co.  164 
Fed.  700;  Shawnee  Compress  Co.  v.  Ander- 
son, 209  U.  S.  423,  52  h.  ed.  865,  28  Sup, 
Ct.  Rep.  572;  Loewe  v.  Lawlor,  208  U.  S. 
274,  52  L.  ed.  488,  28  Sup.  Ct.  Rep.  301, 
13  A.  &  E.  Ann.  Cas.  815;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  632,  47 
L.  ed.  336,  341,  23  Sup.  Ct.  Rep.  229;  Rob- 
bins  V.  Taxing  Dist.  120  U.  S.  489,  497,  30 
L.  ed.  694,  697,  1  Inters.  Com.  Rep.  45, 
7  Sup.  Ct.  Rep.  692. 

The  evidence  failed  to  disclose  any  in- 
tention   to   affect   interstate   commerce. 

United  States  v.  E.  C.  Knight  Co.  150 
U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249. 

Any  contract  or  combination  in  the  form 
of  a  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade,  which  tends  to  monop- 
oly, is  prohibited  by  the  1st  section. 

Addyston  Pipe  &  Steel  Co.  v.  United 
States,  176  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  96;  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  334,  48  L.  ed. 
699,  24  Sup.  Ct.  Rep.  436. 

The  acts  of  the  defendants  in  securing 
the  control  of  the  commerce  in  petroleum 
and  its  products,  by  the  Standard  Oil  Com- 
pany of  New  Jersey,  through  its  various 
subsidiary  corporations,  amount  to  the  mo- 
noplizing,  or  attempting  to  monopolize,  in- 
terstate trade  and  commerce  within  §  2  of 
the  Sherman  act. 

Waters-Pierce  Co.  v.  Texas,  212  U.  S. 
86,  110,  111,  53  L.  ed.  417,  430,  29  Sup. 
Ct.  Rep.  220;  Addyston  Pipe  &  Steel  Co. 
V.  United  States.  175  U.  S.  237,  44  L.  ed. 
146,  20  Sup.  Ct.  Rep.  96;  Northern  Se- 
curities Co.  V.  United  States,  193  U.  S. 
332,  48  L.  ed.  698,  24  Sup.  Ct.  Rep.  436; 
National  Cotton  Oil  Co.  v.  Texas,  197  U.  S. 
129,  49  L.  ed.  694,  25  Sup.  Ct.  Rep.  379; 
Shawnee  Compress  Co.  v.  Anderson,  209  U. 
S.  433,  434,  52  L.  ed.  875,  28  Sup.  Ct.  Rep. 
672;  Burrows  t.  Interborough  Metropoli- 
tan Co.  166  Fed.  392;  Pocahontaa  Coke 
Co.  V.  Powhatan  Coal  &  Coke  Co..  60  W.  Va. 
626,  10  L.R.A.  (N.S.)  268,  116  Am.  St. 
Rep.  901,  66  S.  E.  264,  9  A.  &  E.  Ann. 
Cas.  667;  American  Biscuit  Mfg.  Co.  v. 
Klotz,  44  Fed.  721 ;  National  Lead  Co.  v. 
S.  E.  Grote  Paint  Store  Co.  80  Mo.  App. 
247;  Distilling  &  Cattle  Feeding  Co.  v. 
People,  156  111.  448,  47  Am.  St.  Rep.  200, 
41  N.  E.  188;  Harding  v.  American  Glu- 
cose Co.  182  111.  551,  64  L.R.A.  738,  74 
Am.  St.  Rep.  189,  55  N.  E.  577;  People  ex 
rel.  Peabody  v.  Chicago  Gas  Trust  Co.  130 
111.  295,  8  L.R.A.  497,  17  Am.  St.  Rep.  319, 
22  N.  E.  798;  Dunbar  v.  American  Teleph. 
&  Teleg.  Co.  224  111.  9,  115  Am.  St.  Rep. 
132,  79  N.  E.  423,  8  A.  &  E.  Ann.  Cas.  67; 
Richardson  v.  Buhl,  77  Mich.  660,  6  L.R.A. 
457,  43  N.  W.  1102;  State  ex  rel.  Watson 
V.  Standard  Oil  Co.  49  Ohio  St.  137,  16 
34  L.R.A.(N.S.) 


L.R.A.  146,  34  Am.  St.  Rep.  541,  30  N.  E. 
279;  State  ex  rel.  Hadley  v.  Standard 
Oil  Co.  218  Mo.  1,  116  S.  W.  902;  Standard 
Oil  Co.  V.  State,  117  Tenn.  618,  10  L.R.A. 
(N.S.)    1015,  100  S.  W.  705. 

If  the  court  finds  this  combination  to  be 
in  restraint  of  trade,  and  a  monopoly,  it 
is  authorized  by  §  3  to  enjoin  the  same, 
and  has  plenary  power  to  make  such  de- 
cree as  is  necessary  to  enforce  the  terms 
and  provisions  of  the  act. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  336,  337,  344,  48  L.  ed.  699,  700, 
703,  24  Sup.  Ct.  Rep.  436;  Swift  &  Co.  v. 
United  States,  196  U.  S.  376,  49  L.  ed. 
518,  25  Sup.  Ct.  Rep.  276;  United  States 
V.  Marigold.  9  How.  560-566,  13  L.  ed.  257- 
260;  Crutcherv.  Kentucky,  141  U.  S.  67, 
35  L.  ed.  652,  11  Sup.  Ct.  Rep.  851;  Re 
Rapier,  143  U.  S.  110,  36  L.  ed.  93,  12  Sup. 
Ct.  Rep.  374;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  47  L.  ed.  492,  23  Sup. 
Ct.  Rep.  321,  13  Am.  Crira.  Rep.  661; 
United  States  v.  American  Tobacco  Co. 
164  Fed.  700;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Union  P.  R.  Co.  47  Fed.  26;  Re  Debs, 
158  U.  S.  682,  39  L.  ed.  1101,  16  Sup.  Ct. 
Rep.  900. 

There  can  be  no  question  about  the  pow- 
er of  Congress  to  absolutely  prohibit  in- 
terstate commerce  being  carried  on  by  a 
combination  in  restraint  of  trade,  or  by 
a  corporation  or  corporations  engaged  in 
monopoly. 

Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.  212  U.  S.  227,  53  L.  ed. 
480,  29  Sup.  Ct.  Rep.  280. 

In  cases  of  conspiracy  it  is  always  per- 
missible to  allege  and  prove  the  history 
and  various  steps  culminating  in  the  final 
conspiracy,  even  though  the  previous  steps 
were  separate  and  distinct  offenses,  if  they 
tend  to  throw  light  on  the  present  conspir- 
acy, and  to  show  the  intent  with  whict 
the  final  acts  were  committed. 

Wharton,  Crim.  Ev.  §  32;  Greenl.  Ev. 
§  111;  8  Cyc.  Law  &  Proc.  pp.  677,  678, 
684;  Swift  &  Co.  v.  ITnited  States,  196  U. 
S.  395,  49  L.  ed.  523,  25  Sup.  Ct.  Rep. 
276;  United  States  v.  Greene,  115  Fed. 
344;  Lincoln  v.  Claflin,  7  Wall.  132,  19  L. 
ed.  106;  Mutual  T^.  Ins.  Co.  v.  Armstrong, 
117  U.  S.  598,  29  L.  ed.  999,  6  Sup.  Ct. 
Rep.  877;  Moline-Milburn  Co.  v.  Franklin, 
37  Minn.  137,  33  N.  W.  .323;  Com.  v.  Scott, 
123  Mass.  222,  25  Am.  Rep.  81;  Carroll  v. 
Com.  84  Pa.  107,  2  Am.  Crim.  Rep.  290; 
Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 
320,  12  N.  E.  865,  17  N.  E.  898,  6  Am. 
Crira.  Rep.  570;  State  v.  McCahill,  72  Iowa, 
111,  30  N.  W.  553,  33  N.  W.  699;  Tarbox 
V.  State,  38  Ohio  St.  581 ;  Com.  v.  O'Brien, 
140  Pa.  555,  21  Atl.  385;  State  v.  Adams, 
20   Kan.   311;    Wood  v.    United   States,   16 
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Pet.  360,  10  L.  ed.  994;  Nelson  v.  State, 
43  Tex.  Crim.  Rep.  553,  87  S.  W.  320 ;  Ford 
V.  State,  34  Ark.  650;  Card  v.  State,  109 
Ind.  415,  9  N.  E.  691 ;  State  v.  Greenwade, 
72  Mo.  298;  People  v.  Saunders,  25  Mich. 
119;  Swan  v.  Com.  104  Pa.  218,  4  Am. 
Crim.  Rep.  188;  lorenz  v.  United  States, 
24  App.  D.  C.  337 ;  Smith  v.  Schwed,  9  Fed. 
483;  People  v.  Van  Tassel,  156  N.  Y.  561, 
51  N.  E.  274;  Davis  v.  United  States,  46 
C.  C.  A.  619,  107  Fed.  753;  Kelley  v.  Peo- 
ple, 55  N.  Y.  666,  14  Am.  Rep.  342; 
Mussina  v.  Clark,  17  Abb.  Pr.  188;  Molony 
^.  Dows,  16  How.  Pr.  261;  United  States 
V.  Lancaster,  10  L.R.A.  333,  44  Fed.  896; 
Mussel  Slough  Case,  6  Sawy.  612,  6  Fed. 
680;  United  States  v.  Newton,  62  Fed.  275; 
Reilley  v.  United  States,  46  C.  C.  A.  25, 
106   Fed.   896. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

The  Standard  Oil  Company  of  New  Jer- 
sey and  thirty-three  other  corporations, 
John  D.  Rockefeller,  William  Rockefeller, 
and  five  other  individual  defendants,  prose- 
cute this  appeal  to  reverse  a  decree  of  the 
court  below.  Such  decree  was  entered  upon 
a  bill  filed  by  the  United  States  under  au- 
thority of  §  4  of  the  act  of  July  2,  1890 
[26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3201],  known  as  the  anti- 
trust act,  and  had .  for  its  object  the  en- 
forcement of  the  provisions  of  that  act. 
The  record  is  inordinately  voluminous,  con- 
sisting of  twenty-three  volumes  of  printed 
matter,  aggregating  about  12,000  pages, 
containing  a  vast  amount  of  confusing  and 
conflicting  testimony  relating  to  innumer- 
able, complex,  and  varied  business  transac- 
tions, extending  over  a  period  of  nearly 
forty  years.  In  an  effort  to  pave  the  way 
to  reach  the  subjects  which  we  are  called 
upon  to  consider,  we  propose  at  the  outset, 
following  the  order  of  the  bill,  to  give  the 
merest  possible  outline  of  its  contents,  to 
summarize  the  answer,  to  indicate  the 
course  of  the  trial,  and  point  out  briefly 
the  decision  below  rendered. 

The  bill  and  exhibits,  covering  170  pages 
of  the  printed  record,  was  filed  on  Novem- 
ber 15,  1906.  Corporations  known  as 
Standard  Oil  Company  of  New  Jersey, 
Standard  Oil  Company  of  California,  Stand- 
ard Oil  Company  of  Indiana,  Standard  Oil 
Company  of  Iowa,  Standard  Oil  Company 
of  Kansas,  Standard  Oil  Company  of  Ken- 
tucky, Standard  Oil  Company  of  Nebraska, 
Standard  Oil  Company  of  New  York,  Stand- 
ard Oil  Company  of  Ohio,  and  sixty-two 
other  corporations  and  partnerships,  as  also 
seven  individuals,  were  named  as  defend- 
ants. The  bill  was  divided  into  thirty 
numbered  sections,  and  sought  relief  upon 
84  L.R.A.(N.S.) 


the  theory  that  the  various  defendants  were 
engaged  in  conspiring  "to  restrain  the  trade 
and  commerce  in  petroleum,  commonly 
called  'crude  oil,'  in  refined  oil,  and  in  the 
other  products  of  petroleum,  among  the 
several  states  and  territories  of  the  United 
States  and  the  District  of  Columbia  and 
with  foreign  nations,  and  to  monopolize  the 
said  commerce."  The  conspiracy  was  al- 
leged to  have  been  formed  in  or  about  the 
year  1870  by  three  of  the  individual  de 
fendants,  viz:  John  D.  Rockefeller,  Wil- 
liam Rockefeller,  and  Henry  M.  Flagler. 
The  detailed  averments  concerning  the  al- 
leged conspiracy  were  arranged  with  ref- 
erence to  three  periods,  the  first  from  1870 
to  1882,  the  second  from  1882  to  1899,  and 
the  third  from  1899  to  the  time  of  the  filing 
of  the  bill. 

The  general  charge  concerning  the  period 
from   1870  to   1882  was  as  follows: 

"That  during  said  first  period  the  said 
individual  defendants,  in  connection  with 
the  Standard  Oil  Company  of  Ohio,  pur- 
chased and  obtained  interests  through  stock 
ownership  and  otherwise  in,  and  entered 
into  agreements  with,  various  persons, 
firms,  corporations,  and  limited  partner- 
ships engaged  in  purchasing,  shipping,  re- 
fining, and  selling  petroleum,  and  its  prod- 
ucts among  the  various  states,  for  the 
purpose  of  fixing  the  price  of  crude  and  re- 
fined oil  and  the  products  thereof,  limiting 
the  production  thereof,  and  controlling  the 
transportation  therein,  and  thereby  re- 
straining trade  and  commerce  among  the 
several  states,  and  monopolizing  the  said 
commerce." 

To  establish  this  charge  it  was  averred 
that  John  D.  and  William  Rockefeller  and 
several  other  named  individuals,  who,  prior 
to  1870,  composed  three  separate  partner- 
ships engaged  in  the  business  of  refining 
crude  oil  and  shipping  its  products  in  inter- 
state commerce,  organized  in  the  year  1870 
a  corporation  known  as  the  Standard  Oil 
Company  of  Ohio,  and  transferred  to  that 
company  the  business  of  the  said  partner- 
ships, the  members  thereof  becoming,  in 
proportion  to  their  prior  ownership,  stock- 
holders in  the  corporation.  It  was  averred 
that  the  other  individual  defendants  soon 
afterwards  became  participants  in  the  il- 
legal combination,  and  either  transferred 
property  to  the  corporation  or  to  individ- 
uals, to  be  held  for  the  benefit  of  all  par- 
ties in  interest  in  proportion  to  their  re- 
spective interests  in  the  combination;  that 
is,  in  proportion  to  their  stock  ownership 
in  the  Standard  Oil  Company  of  Ohio.  By 
the  means  thus  stated,  it  was  charged  that 
by  the  year  1872,  the  combination  had  ac- 
quired substantially  all  but  three  or  four 
of  the  thirty-five  or  forty  oil  refineries  lo* 
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cated  in  Cleveland,  Ohio.  By  reason  of 
the*  power  thuB  obtained,  and  in  further 
execution  of  the  intent  and  purpose  to 
restrain  trade  and  to  monopolize  the  com- 
merce, interstate  as  well  as  intrastate,  in 
petroleum  and  its  products,  the  bill  alleged 
that  the  combination  and  its  members  ob- 
tained large  preferential  rates  and  rebates 
in  many  and  devious  ways  over  their  com- 
petitors from  various  railroad  companies, 
and  that  by  means  of  the  advantage  thus 
obtained  many,  if  not  virtually  all,  com- 
petitors were  forced  either  to  become  mem- 
bers of  the  combination  or  were  driven  out 
of  business ;  and  thus,  it  was  alleged,  during 
the  period  in  question,  the  following  results 
were  brought  about;  (a)  That  the  com- 
bination, in  addition  to  the  refineries  in 
Cleveland  which  it  had  acquired,  as  pre- 
viously stated,  and  which  it  had  either  dis- 
mantled to  limit  production,  or  continued 
to  operate,  also  from  time  to  time  acquired 
a  large  number  of  refineries  of  crude  pe- 
troleum, situated  in  New  York,  Pennsyl- 
vania, Ohio,  and  elsewhere.  The  properties 
thus  acquired,  like-  those  previously  ob- 
tained, although  belonging  to  and  being 
held  for  the  benefit  of  the  combination,  were 
ostensibly  divergently  controlled,  some  of 
them  being  put  in  the  name  of  the  Standard 
Oil  Company  of  Ohio,  some  in  the  name  of 
corporations  or  limited  partenrships  af- 
filiated therewith,  or  some  being  left  in  the 
name  of  the  original  owners,  who  had  be- 
come stockholders  in  the  Standard  Oil  Com- 
pany of  Ohio,  and  thus  members  of  the  al- 
leged illegal  combination,  (b)  That  the 
combination  had  obtained  control  of  the 
pipe  lines  available  for  transporting  oil 
from  the  oil  fields  to  the  refineries  in 
Cleveland,  Pittsburg,  Titusville,  Philadel- 
phia, New  York,  and  New  Jersey,  (c) 
That  the  combination  during  the  period 
named   had   obtained    a    complete  mastery 


over  the  oil  industry,  controlling  90  per 
cent  of  the  business  of  producing,  shipping,, 
refining,  and  selling  petroleum  and  its  prod- 
ucts, and  thus  was  able  to  fix  the  price 
of  crude  and  refined  petroleum,  and  to 
restrain  and  monopolize  all  interstate  com- 
merce in  those  products. 

The  averments  bearing  upon  the  second 
period  (1882  to  1^99)  had  relation  to  the 
claim : 

"That  during  the  said  second  period  of 
conspiracy  the  defendants  entered  into  a 
contract  and  trust  agreement,  by  which  va- 
rious independent  firms,  corporations,  lim- 
ited partnerships,  and  individuals  engaged 
in  purchasing,  transporting,  refining,  ship- 
ping, and  selling  oil  and  the  products 
thereof  among  the  various  states,'  turned 
over  the  management  of  their  said  business, 
corporations,  and  limited  partnerships  to 
nine  trustees,  composed  chiefiy  of  certain 
individuals  defendant  herein,  which  said 
trust  agreement  was  in  restraint  of  trade 
and  commerce,  and  in  violation  of  law, 
as   hereinafter  more  particularly  alleged." 

The  trust  agreement  thus  referred  to  was 
set  out  in  the  bill.  It  was  made  in  Janu- 
ary, 1882.  By  its  terms  the  stock  of  forty 
corporations,  including  the  Standard  Oil 
Company  of  Ohio,  and  a  large  quantity  of 
various  properties  which  had  been  previous- 
ly acquired  by  the  alleged  combination,  and 
which  was  held  in  diverse  forms,  as  we 
have  previously  indicated,  for  the  benefit 
of  the  members  of  the  combination,  was 
vested  in  the  trustees  and  their  successors, 
"to  be  held  for  all  parties  in  interest  joint- 
ly." In  the  body  of  the  trust  agreement 
was  contained  a  list  of  the  various  in- 
dividuals and  corporations  and  limited 
partnerships  whose  stockholders  and  mem- 
bers, or  a  portion  thereof,  became  parties 
to  the  agreement.  This  list  is  in  the 
margin.t 


fist.  All  the  stockholders  and  members 
of  the  following  corporations  and  limited 
partnerships,  to  wit: 

Acme  Oil  Company,  New  York. 

Acme   Oil   Company,  Pennsylvania. 

Atlantic  Refining  Company  of  Phila- 
delphia. 

Bush  &  Company   (Limited). 

Camden  Consolidated  Oil  Company. 

Elizabethport  Acid  Works. 

Imperial    Refining   Company    (Limited). 

Charles  Pratt  &  Company. 

Paine,  Ablett^  &  Company. 

Standard  Oil  Company,  Ohio. 

Standard  Oil   Company,  Pittsburg. 

Smith's  Ferry  Oil  Transportation  Com- 
pany. 

Solar  Oil  Company   (Limited). 

Stone  &  Fleming  Manufacturing  Compitny 
(Limited). 

Also  all  the  stockholders  and  members  of 
34  L.R.A.(N.a) 


such  other  corporations  and  limited  part- 
nerships as  may  hereafter  join  in  this 
agreement  at  the  request  of  the  trustees 
herein  provided  for. 
2d.  The  following  individuals,  to  wit: 
W.  C.  Andrews,  «^hn  D.  Archbold,  Lide 
K.  Arter,  J.  A.  Bostwick,  Benjamin  Brew- 
ster, D.  Bushnell,  Thomas  C.  Bushnell,  J. 
N.  Camden,  Henry  L.  Davis,  H.  M.  Flagler, 
Mrs.  H.  M.  Flagler,  John  Huntington,  H. 
A.  Hutchins,  Charles  F.  G.  Heye,  A,  B. 
Jennings,  Charles  Lockhart,  A.  M.  Mc- 
Gregor, William  H.  Macy,  William  H. 
Macy,  Jr.,  estate  of  Josiah  Macy,  William 
H.  Macy,  Jr.,  executor;  O.  H.  Payne,  A.  J. 
Pouch,  John  D.  Rockefeller,  William  Rocke- 
feller, Henry  H.  Rogers,  W.  P.  Thompson, 
J.  J.  Vandergrift,  William  T.  Wardell,  W. 
G.  Warden,  Joseph  L.  Warden,  Warden 
Frew  &  Company,  Louise  C.  Wheaton,  H. 
M.  Hanna,  and  George  W.  Chapin,  D.  M, 
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The  agreement  made  proviBion  for  the 
method  of  controlling  and  managing  the 
property  by  the  trustees,  for  the  forma- 
tion of  additional  manufacturing,  etc.,  cor- 
porations in  various  states,  and  the  trust, 
unless  terminated  by  a  mode  specified,  was 
to  continue  "during  the  lives  of  the  sur- 
vivors and  survivor  of  the  trustees  named 
in  the  agreement  and  for  twenty-one  years 
thereafter."  The  agreement  provided  for 
the  issue  of  Standard  Oil  Trust  certificates 
to  represent  the  interest  arising  under  the 
trust  in  the  properties  affected  by  the  trust, 
which,  of  course,  in  .view  of  the  provisions 
of  the  agreement  and  the  subject  to  which 
it  related  caused  the  interest  in  the  cer- 
tificates to  be  coincident  with  and  the  exact 
representative  of  the  interest  in  the  com- 
bination, that  is,  in  the  Standard  Oil 
Company  of  Ohio.  Soon  afterwards  it  was 
alleged  the  trustees  organized  the  Standard 
Oil  Company  of  New  Jersey  and  the  Stand- 
ard Oil  Company  of  New  York,  the  former 
having  a  capital  stock  of  $3,000,000  and 
the  latter  a  capital  stock  of  $5,000,000,  sub- 
sequently increased  to  $10,000,000  and  $15,- 
000,000,  respectively.   The  bill  alleged  "that 


pursuant  to  said  trust  agreement  the  said 
trustees  caused  to  be  transferred  to  them- 
selves the  stocks  of  all  corporations  and 
limited  partnerships  named  in  said  trust 
agi'eement,  and  caused  various  of  the  in- 
dividuals and  copartnerships  who  owned 
apparently  independent  refineries  and  other 
properties  employed  in  the  business  of  re- 
fining and  transporting  and  selling  oil  in 
and  among  said  various  states  and  terri- 
tories of  the  United  States,  as  aforesaid,  to 
transfer  their  property  situated  in  said 
several  states  to  the  respective  Standard 
Oil  Companies  of  said  states  of  New  York, 
New  Jersey,  Pennsylvania,  and  Ohio,  and 
other  corporations  organised  or  acquired  by 
said  trustees  from  time  to  time.  .  .  ." 
For  the  stocks  and  property  so  acquired 
the  trustees  issued  trust  certificates.  It 
was  alleged  that  in  1888  the  trustees  "un- 
lawfully controlled  the  stock  and  ownership 
of  various  corporations  and  limited  part- 
nerships engaged  in  such  purchase  and 
transportation,  refining,  selling,  and  ship- 
ping of  oil,"  as  per  a  list  which  is  ex- 
cerpted in  the  margin. t 

The  bill  charged  that  during  the  second 


Harkness,  D.  M.  HarkneSs,  trustee,  S.  V. 
Harkness,  O.  H.  Payne,  trustee;  Charles 
Pratt,  Horace  A.  Pratt,  C.  M.  Pratt,  Julia 
H.  York,  George  H.  Vilas,  M.  R.  Keith, 
trustees,  George  F.  Chester. 

Also  all  such  individuals  as  may  here- 
after join  in  the  agreement  at  the  request 
of  the  trustees  herein  provided  for. 

3d.  A  portion  of  the  stockholders  and 
members  of  the  following  corporations  and 
limited  partnerships  to  wit: 

American   Lubricating  Oil   Company. 

Baltimore  United  Oil  Company. 

Beacon  Oil  Company. 

Bush  k  Denslow  Manufacturing  Com- 
pany. 

Central  Refining  Company  of  Pittsburg. 

Chesebrough    Manufacturing    Company. 

Chess  Carley  Company. 

Consolidated  Tank  Line   Company. 

Inland  Oil  Company. 

Keystone  Refining  Company. 

Maverick  Oil  Company. 


National  Transit  Company. 

Portland   Kerosene   Oil   Company. 

Producers'  Consolidated  Land  &  Petro- 
leum Company. 

Signal   Oil   Works    (Limited). 

Thompson  &  Bedford  Company  (Limited). 

Devoe  Manufacturing  Company. 

Eclipse  Lubricating  Oil  Company  (Lim- 
ited). 

Empire  Refining  Company    (Limited). 

Franklin   Pipe  Company    (Limited). 

Galena  Oil  Works  (Limited). 

Galena  Farm  Oil   Company    (Limited). 

Germania    Mining    Company. 

Vacuum  Oil  Company. 

H.  C.  Van  Tine  &  Company   (Limited). 

Waters-Pierce  Oil  Company. 

Also  stockholders  and  members  (not  be- 
ing all  thereof)  of  other  corporations  and 
limited  partnerships  who  may  hereafter 
join  in  this  agreement  at  the  request  of 
the  trustees  herein  provided  for. 


fList  of  Corporations   the   Stocks  of  Which   Were  Wholly   or  Partially  Held  by  tie 

Trustees  of  Standard  Oil  Trust. 


New  York  state: 

Acme    Oil    Company,    manufacturers    of    petroleum' 
products     

Atlas  Refining  Company,  manufacturers  of  petroleum 
products    

American    Wick    Manufacturing   Company,  manufac- 
turers of  lamp  wicks   

Bush  &  Denslow  Alanu fact u ring  Company,  manufac- 
turers of  petroleum  products 

Chesebrough  Mannfacturiup;  Company,  manufacturers 
of  petroleum .' 

Central  Refining  Company    (Limited),  manufacturers 

of  petroleum  products 

34  L.R.A.(N.S.) 
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period  quo  warranto  proceedings  were  com 
menced  against  the  Standard  Oil  Company 
of  Ohio,  which  resulted  in  the  entry  by  the 
supreme  court  of  Ohio,  on  March  2,  1892, 
of  a  decree  adjudging  the  trust  agreement 
to  be  void,  dbt  only  because  the  Standard 
Oil  Company  of  Ohio  was  a  party  to  the 
same,  but  also  because  the  agreement  in 
and  of  itself  was  in  restraint  .of  trade  and 
amounted  to  the  creation  of  an  unlawful 
monopoly.  It  was  alleged  that  shortly  after 
this  decision,  seemingly  for  the  purpose 
of  complying  therewith,  voluntary  proceed- 
ings were  had  apparently  to  dissolve  the 
trust,  but  that  these  proceedings  were  a 
subterfuge  and  a  sham  because  they  simply 
amounted  to  a  transfer  of  the  stock  held 
by  the  trust  in  sixty-four  of  the  companies 
which  it  controlled  to  some  of  the  remain- 
ing twenty  companies,  it  having  controlled 
before  the  decree  eight-four  in  all,  there- 
by, while  seemingly  in  part  giving  up  its 
dominion,  yet  in  reality  preserving  the 
same  by  means  of  the  control  of  the  com- 
panies as  to  which  it  had  retained  com- 
plete authority.  It  was  charged  that 
especially  was  this  the  case,  as  the  stock 
in  the  companies  selected  for  transfer  was 
virtually  owned  by  the  nine  trustees  or 
the  members  of  their  immediate  families  or 


associates.  The  bill  further  alleged  that  in 
1897  the  attorney  general  of  Ohio  insti- 
tuted contempt  proceedings  in  the  quo  war- 
ranto case,  based  upon  the  claim  that  the 
trust  had  not  been  dissolved  as  required 
by  the  decree  in  that  case.  About  the  same 
time,  also,  proceedings  in  quo  warranto 
were  commenced  to  forfeit  the  charter  of  a 
pipe  line  known  as  the  Buckeye  Pipe  Line 
Company,  an  Ohio  corporation,  whose  stock, 
it  was  alleged,  was  owned  by  the  members 
of  the  combination,  on  the  ground  of  its 
connection  with  the  trust  which  had  been 
held  to  be   illegal. 

The  result  of  these  proceedings,  the  bill 
charged,  caused  a  resort  to  the  alleged 
wrongful  acts  asserted  to  have  been  com- 
mitted during  the  third  period,  as  follows: 

"That  during  the  third  period  of  said 
conspiracy,  ana  in  pursuance  thereof,  the 
said  individual  defendants  operated  through 
the  Standard  Oil  Company  of  New  Jersey, 
as  a  holding  corporation,  which  corporation 
obtained  and  acquired  the  majority  of  the 
stocks  of  the  various  corporations  engaged 
in  purchasing,  transporting,  refining,  ship- 
ping, and  selling  oil  into  and  among  the 
various  states  and  territories  of  the  United 
States  and  the  District  of  Columbia  and 
with  foreign  nations,  and  thereby  managed 
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Devoe    Manufacturing   Company,    packers,   manufac- 
turers of  petroleum    $300,000     Entire. 

Empire  Refining  Company    (Limited),  manufacturers 

of  petroleum  products    100,000     80  per  cent. 

Oswego   Manufacturing  Company,   manufacturers   of 

wood  cases   100,000     Entire. 

Pratt    Manufacturing    Company,    manufacturers    of 

petroleum  products   500,000        Do. 

Standard  Oil  Company  of  New  York,  manufacturers 

of  petroleum  products    5,000,000        Do. 

Stone  &  Fleming  Manufacturing  Company  (Limited), 

manufacturers  of  petroleum  products 250,000        Do. 

Thompson  &  Bedford  Company   (Limited),  manufac- 
turers of  petroleum  products    250,000    80  per  cent. 

Vacuum   Oil   Company,  manufacturers   of  petroleum 

products     25,000    75  per  cent. 

New  Jersey: 

Eagle    Oil    Company,    manufacturers    of    petroleum 

products     350,000     Entire. 

McKirgan  Oil  Company,  jobbers  of  petroleum  products  75,000        Do. 

Standard  Oil  Company  of  New  Jersey,  manufacturers 

of  petroleum  products 3,000,000        Do. 

Pennsylvania : 

Acme    Oil    Company,    manufacturers     of    petroleum 

products     300,000        Do. 

Atlantic  Refining  Company,  manufacturers  of  petro- 
leum products    , 400,000        Do, 

Galena  Oil  Works  (Limited),  manufacturers  of  petro- 
leum products    150,000    862  P«r  cent. 

Imperial  Refining  Company  (Limited),  manufacturer? 

of  j)etroleum  products 300,000     Entire. 

Producers*  Consolidated  Land  &  Petroleum  Company, 

producers  of  crude  oil 1,000,000     m^^  P^r  cent. 

National  Transit  Company,  transporters  of  crude  oil        25,455,200     94  per  cent. 

Standard  Oil  Company,  manufacturers  of  petroleum 

products 400,000     Entire. 
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and  controlled  the  same,  in  violation  of 
the  laws  of  the  United  States,  as  herein- 
after more  particularly  alleged." 

It  was  alleged  that  in  or  about  the  month 
of  January,  1899,  the  individual  defendants 
caused  the  charter  of  the  Standard  Oil 
Company  of  New  Jersey  to  be  amended, 
"so  that  the  business  and  objects  of  said 
company  were  stated  as  follows,  to  wit: 
To  do  all  kinds  of  mining,  manufacturing, 
and  trading  business;  transporting  goods 
and  merchandise-  by  land  or  water  in  any 
manner;  to  buy,  sell,  lease,  and  improve 
land;  build  houses,  structures,  vessels,  cars, 
wharves,  docks,  and  piers;  to  lay  and 
operate  pipe  lines;  to  erect  lines  for  con- 
ducting electricity;  to  enter  into  and  carry 
out  contracts  of  every  kind  pertaining  to 
its  business;  to  acquire,  use,  sell,  and  grant 
licenses  under  patent  rights;  to  purchase 
or  otherwise  acquire,  hold,  sell,  assign,  ahd 
transfer  shares  of  capital  stock  and  bonds 
or  other  evidences  of  indebtedness  of  cor- 
porations, and  to  exercise  all  the  privi- 
leges of  ownership,  including  voting  upon 
the  stock  so  held;  to  carry  on  its  business 
and  have  offices  and  agencies  therefor  in  all 
parts  of  the  world,  and  to  hold  purchase, 
mortgage,  and  convey  real  estate  and  per- 
sonal property  outside  the  state  of  New 
Jersey/  " 

The   capital  stock  of  the  company — ^which, 


since  March  19,  1892,  had  been  $10,000,000 
— ^was  increased  to  $110,000,000;  and  the 
individual  defendants,  as  theretofore,  con- 
tinued to  be  a  majority  of  the  board  of 
directors. 

Without  going  into  detail*  it  suffices  to 
say  that  it  was  alleged  in  the  bill  that 
shortly  after  these  proceedings  the  trust 
came  to  an  end,  the  stock  of  tlie  various 
corporations  which  had  been  controlled  by 
it  being  transferred  by  its  holders  to  the 
Standard  Oil  Company  of  New  Jersey, 
which  corporation  issued  therefor  certifi- 
cates of  its  common  stock  to  the  amount 
of  $97,250,000.  The  bill  contained  allega- 
tions referring  to  the  development  of  new 
oil  fields;  for  example,  in  California,  south- 
eastern Kansas,  northern  Indiana  territory, 
and  northern  Oklahoma,  and  made  reference 
to  the  building  or  otherwise  acquiring  by 
the  combination  of  refineries  and  pipe  lines 
in  the  new  fields  for  the  purpose  of  re- 
straining and  monopolizing  the  interstate 
trade  in  petroleum  and  its  products. 

Reiterating  in  substance  the  averments 
that  both  the  Standard  Oil  Trust  from  1882 
to  1899,  and  the  Standard  Oil  Company  of 
New  Jersey,  since  1899,  had  monopolized 
and  restrained  interstate  commerce  in  pe- 
troleum and  its  products,  the  bill  at  great 
length  additionally  set  forth  various  means 
by    which,    during    the    second    and    third 
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Signal  Oil  Works  (Limited),  manufacturers  of  petro- 
leum products    $100,000    38J  per  cent. 

Ohio: 

Consolidated  Tank-Line  Company,  jobbers  of  petro- 
leum products    1,000,000     57  per  cent. 

Inland  Oil  Company,  jobbers  of  petroleum  products . . .  50,000     50  per  cent. 

Standard  Oil  Company,  manufacturers  of  petroleum 

products    3,500,000    Entire. 

Solar  Refining  Company,  manufacturers  of  petroleum 

products 500,000        Do. 

Kentucky: 

Standard  Oil  Company,  jobbers  of  petroleum  products  600,000        Do. 

Maryland : 

Baltimore   United   Oil   Company,    manufacturers    of 

petroleum  products 600,000     5,059-6,000 

West  Virginia: 

Camden    Consolidated    Oil    Company,    manufacturers 

of  petroleum  products  200,000     51  per  cent. 

Minnesota : 

Standard  Oil  Company,  jobbers  of  petroleum  products  100,000    Entire. 

Missouri : 

Waters- Pierce    Oil    Company,   jobbers   of   petroleum 

products     400,000     50  per  cent. 

Massachusetts : 

Beacon  Oil  Company,  jobbers  of  petroleum  products..  100,000     Entire. 

Maverick  Oil  Company,  jobbers  of  petroleum   products  100,000         Do. 

Maine: 

Portland  Kerosene  Oil  Company,  jobbers  of  petroleum 

products     200,000        Do. 

Xo^7a* 

Standard  Oil  Company,  jobbers  of  petroleum  products  600,000     60  per  cent. 

Continental     Oil    Companv,    jobbers     of     petroleum 

products ,.       300,000     62}  per  cent. 
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periods,  in  addition  to  the  effect  occasioned 
by  the  combination  of  alleged  previously 
independent- concerns,  the  monopoly  and  re- 
strain  t  complained  of  were  continued. 
Without  attempting  to  follow  the  elaborate 
averments  on  these  subjects,  spread  over 
fifty-seven  pages  of  the  printed  record,  it 
suffices  to  say  that  such  averments  may 
properly  be  grouped  under  the  following 
heads:  Rebates,  preferences,  and  other  dis- 
criminatory practices  in  favor  of  the  com- 
bination by  railroad  companies;  restraint 
and  monopolization  by  control  of  pipe  lines, 
and  unfair  practices  against  competing 
pipe  lines;  contracts  with  competitors  in 
restraint  of  trade;  unfair  methods  of  com- 
petition, such  as  local  price  cutting  at  the 
points  where  necessary  to  suppress  com- 
petition; espionage  of  the  business  of  com- 
petitors, the  operation  of  bogus  independ- 
ent companies,  and  payment  of  rebates  on 
oil,  with  the  like  intent;  the  division  of  the 
United  States  into  districts,  and  the  limit- 
ing the  operations  of  the  various  subsidiary 
corporations  as  to  such  districts  so  that 
eompetition  in  the  sale  of  petroleum  prod- 
ucts between  such  corporations  had  been 
entirely  eliminated  and  destroyed;  and 
finally  reference  was  m&de  to  what  was  al- 
leged to  be  the  "enormous  and  unreasonable 
profits"  earned  by  the  Standard  Oil  Trust 
and  the  Standard  Oil  Company  as  a  result 
of  the  alleged  monopoly;  which  presumably 
was  averred  as  a  means  of  reflexly  infer- 
ring the  scope  and  power  acquired  by  the 
alleged  combination. 

Coming  to  the  prayer  of  the  bill,  it 
sulTices  to  say  tliat  in  general  terms  the 
substantial  relief  asked  was,  first,  that  the 
combination  in  restraint  of  interstate  trade 
and  commerce,  and  which  had  monopolized 
the  same,  as  alleged  in  the  bill,  be  found 
to  have  existence,  'and  that  the  parties 
thereto  be  perpetually  enjoined  from  doing 
any  further  act  to  give  effect  to  it;  second, 
that  the  transfer  of  the  stocks  of  the  various 
corporations  to  the  Standard  Oil  Company 
of  New  Jersey,  as' alleged  in  the  bill,  be 
held  to  be  in  violation  of  the  1st  and  2d 
sections  of  the  anti-trust  act,  and  that  the 
Standard  Oil  Company  of  New  Jersey  be 
enjoined  and  restrained  from  in  any  man- 
ner continuing  to  exert  control  over  the 
subsidiary  corporations  by  means  of  owner- 
ship of  said  stock  or  otherwise;  third,  that 
specific  relief  by  injunction  be  awarded 
against  further  violation  of  the  statute 
by  any  of  the  acts  specifically  complained 
of  in  the  bill.  There  was  also  a  prayer 
for  general  relief. 

Of  the  numerous  defendants  named  in  the 
bill,  the  Waters-Pierce  Oil  Company  was 
the  only  resident  of  the  district  in  which 
the  suit  was  commenced  and  the  only  de- 
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fendant  served  with  process  therein.  Con- 
temporaneous with  the  filing  of  the  bill 
the  court  made  an  order,  under  §  5  of 
the  anti-trust  act,  for  the  service  of  proc- 
ess upon  all  the  other  defendants,  where- 
ever  they  could  be  found.  Thereafter  the 
various  defendants  unsuccessfully  moved  to 
vacate  the  order  for  service  on  nonresident 
defendants  or  filed  pleas  to  the  jurisdic- 
tion.* Joint  exceptions  were  likewise  im- 
successfully  filed,  upon  the  ground  of  im- 
pertinence, to  many  of  the  averments  of  the 
bill  of  ccMnplaint,  particularly  those  which 
related  to  acts  alleged  to  have  been  done 
by  the  combination  prior  to  the  passage 
of  the  anti-trust  act,  and  prior  to  the  year 
1899. 

Certain  of  the  defendants  filed  separate 
answers,  and  a  joint  answer  was  filed  on 
behalf  of  the  Standard  Oil  Company  of 
New  Jersey  and  numerous  of  the  other 
deilndants.  The  scope  of  the  answers  will 
be  adequately  indicated  by  quoting  a  sum- 
mary on  the  subject,  made  in  the  brief 
for  the  appellants. 

"It  is  sufficient  to  say  that,  whilst  ad- 
mitting many  of  the  alleged  acquisitions 
of  property,  the  formation  of  the  so-called 
trust  of  1882,  its  dissolution  in  1892,  and 
the  acquisition  by  the  Standard  Oil  Com- 
pany of  New  Jersey  of  the  stocks  of  the 
various  corporations  in  3899,  they  deny  all 
the  allegations  respecting  combinations  or 
conspiracies  to  restrain  or  monopolize  the 
oil  trade;  and  particularly  that  the  so- 
called  trust  of  1882,  or  the  acquisition  of 
the  shares  of  the  defendant  companies  by 
the  Standard  Oil  Company  of  New  Jersey 
in  1899,  was  a  combination  of  independent 
or  oompeting  concerns  or  corporations.  The 
averments  of  the  petition  respecting  the 
means  adopted  to  monopolize  the  oil  trade 
are  traversed  either  by  a  denial  of  the  acta 
alleged,  or  of  their  purpose,  intent,  or 
effect." 

On  June  24,  1907,  the  cause  being  at 
issue,  a  special  examiner  was  appointed 
to  take  the  evidence,  and  his  report  was 
filed  March  22,  1909.  It  was  heard  on 
April  5  to  10,  1909,  under  the  expediting 
act  of  February  11,  1903  [32  Stat,  at  L. 
823,  chap.  544,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1211],  before  a  circuit  court  con- 
sisting of  four  judges. 

The  court  decided  in  favor  of  the  United 
States.  In  the  opinion  delivered,  all  the 
multitude  of  acts  of  wrongdoing  charged 
in  the  bill  were  put  aside,  in  so  far  as 
they  were  alleged  to  have  been  committed 
prior  to  the  passage  of  the  anti-trust  act, 
"except  as  evidence  of  their  (the  defend- 
ants') purpose,  of  their  continuing  conduct, 
and  of  its  effect."     (173  Fed.  177.) 

By  the  decree  which  was  entered  it  was 
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adjudged  that  the  combining  of  the  stocks 
of  various  companies  in  the  hands  of  the 
Standard  Oil  Company  of  New  Jersey  in 
1809  constituted  a  combination  in  restraint 
of  trade  and  also  an  attempt  to  monopolize 
and  a  monopolization  under  §  2  of  the 
anti-trust  act.  The  decree  was  against 
seven  individual  defendants,  the  Standard 
Oil  Company  of  New  Jersey,  thirty-six 
domestic  companies,  and  one  foreign  com- 
pany which  the  Standard  Oil  Company  of 
New  Jersey  controls  by  stock  ownership; 
these  thirty-eight  corporate  defendants  be- 
ing neld  to  be  parties  to  the  combination 
found  to  exist.t 

The  bill  was  dismissed  as  to  all  other 
corporate  defendants,  thirty-three  in  num- 
ber, it  being  adjudged  by  §  3  of  the  decree 
that  they  "have  not  been  proved  to  be  en- 
gaged in  the  operation  or  carrying  out  of 

the  combi nation." tt 

The  Standard  Oil  Company  of  New  Jer- 
sey was  enjoined  from  voting  the  stocks 
or  exerting  any  control  over  the  said 
thirty-seven  subsidiary  companies,  and  the 
subsidiary  companies  were  enjoined  from 
paying  any  dividends  as  to  the  Standard 
Company,  or  permitting  it  to  exercise  any 
control  over  them  by  virtue  of  the  stock 
ownership  or.  power  acquired  by  means  of 
the  combination.  The  individuals  and  cor- 
porations were  also  enjoined  from  entering 
into  or  carrying  into  effect  any  like  com- 
bination which  would  evade  the  decree. 
Further,  the  individual  defendants,  the 
StandRid  Company,  and  the  thirty-seven 
subsidiary  corporations,  were  enjoined 
from  ent^nging  or  continuing  in  interstate 
commerce  in  petroleum  or  its'  products 
during  the  continuance  of  the  illegal  com- 
bination. 

At  the  outset  a  question  of  jurisdiction 
requires  consideration,  and  we  shall,  also, 
as  a  preliminary,  dispose  of  another  ques- 


tCounsel  for  appellants  says:  "Of  the 
thirty -eight  (thirty-seven)  corporate  defend- 
ants named  in  §  2  of  the  decree,  and  as  to 
which  the  judgment  of  the  court  applies, 
four  have  not  appealed;  to  wit:  Corsicana 
RetinincT  Company,  Manhattan  Oil  Com- 
pany, Security  Oil  Company,  Waters-Pierce 
Oil  Company,  and  one,  the  Standard  Oil 
Company  of  Iowa,  has  been  liquidated  and 
no  longer  exists." 

'  ttOf  the  dismissed  defendants,  sixteen 
were  natural  gas  companies  and  ten  were 
companies  which  were  liquidated  and  ceaseu 
to  exist  before  the  filing  of  the  petition. 
The  other  dismissed  defendants,  seven  in 
number,  were:  Florence  Oil  Refining  Com- 
pany, United  Oil  Company,  Tidewater  Oil 
Company,  Tu}e  Water  Pipe  Company 
(L't'd),  Piatt  &  Washburn  Refining  Com- 
pany, Franklin  Pipe  Company,  and  Penn- 
sylvania Oil  Company. 
34  L.R.A.(N.S.) 


tion,  to  the  end  that  our  attention  may 
be  completely  concentrated  upon  the  merit» 
of  the  controversy  when  we  come  to  con- 
sider them. 

First.  We  are  of  opinion  that,  in  con- 
sequence of  the  presence  within  the  district 
of  the  Waters-Pierce  Oil  Company,  the 
court,  under  the  authority  of  §  6  of  the 
anti-trust  act,  rightly  took  jurisdiction 
over  the  cause,  and  properly  ordered  notice 
to  be  served  upon  the  nonresident  defend- 
ants. 

Second.  The  overruling  of  the  exceptions 
taken  to  so  much  of  the  bill  as  counted 
upon  facts  occurring  prior  to  the  passage 
of  the  anti-trust  act, — ^w*hatever  may  be 
the  view  as  an  original  question  of  the  duty 
to  restrict  the  controversy  to  a  much  nar- 
rower area  than  that  propounded  by  the 
bill, — we  think  by  no  possibility,  in  the 
present  stage  of  the  case,  can  the  action 
of  the  court  be  treated  as  prejudicial  error 
justifying  reversal.  We  say  this  because 
the  court,  as  we  shall  do,  gave  no  weight 
to  the  testimony  adduced  under  the  aver- 
ments complained  of  except  in  so  far  as  it 
tended  to  throw  light  upon  the  acts  done 
after  the  passage  of  the  anti-trust  act  and 
the  results  of  which  it  was  charged  were 
being  participated  in  and  enjoyed  by  the 
alleged  combination  at  the  time  of  the  filing 
of  the  bill. 

We  are  thus  brought  face  to  face  with 
the  merits  of  the  controversy. 

Both  as  to  the  law  and  as  to  the  facts, 
the  opposing  contentions  pressed  in  the 
argument  are  numerous,  and  in  all  their 
aspects  are  so  irreconcilable  that  it  is  dif- 
ficult to  reduce  them  to  some  fundamental 
generalization,  which,  by  being  disposed  of, 
would  decide  them  all.  For  instance,  as  to 
the  law.  While  both  sides  agree  that  the 
determination  of  the  controversy  rests  upon 
the  correct  construction  and  application 
of  the  1st  and  2d  sections  of  the  anti-trust 
act,  yet  the  views  as  to  the  meaning  of 
the  act  are  as  wide  apart  as  the  poles, 
since  there  is  no  real  point  of  agreement 
on  any  view  6i  the  act.  And  this  also 
is  the  case  as  to  the  scope  and  effect  of 
authorities  relied  upon,  even  although  in 
some  instances  one  and  the  same  authority 
is  asserted  to  be  controlling. 

So  also  is  it  as  to  the  facts.  Thus,  on 
the  one  hand,  with  relentless  pertinacity 
and  minuteness  of  analysis,  it  is  insisted 
that  the  facts  establish  that  the  assailed 
combination  took  its  birth  in  a  purpose 
to  unlawfully  acquire  wealth  by  oppressing 
the  public  and  destroying  the  just  rights 
of  others,  and  that  its  entire  career  exem- 
plifies an  inexorable  carrying  out  of  such 
wrongful  intents,  since,  it  is  asserted,  the 
pathway  of  the  combination  from  the  begin- 
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ning  to  the  time  of  the  filing  of  the  bill 
is  marked  with  constant  proofs  of  wrong 
inflicted  upon  the  public,  and  is  strewn 
with  the  wrecks  resulting  from  crushing 
out,  without  regard  to  law,  the  individual 
rights  of  others.  Indeed,  so  conclusive,  it 
is  urged,  is  the  proof  on  these  subjects, 
that  it  is  asserted  that  the  existence  of 
the  principal  corporate  defendant, — the 
Standard  Oil  Company  of  New  Jei'sey, — 
with  the  vast  accumulation  of  property 
which  it  owns  or  controls,  because  of  its 
infinite  potency  for  harm  and  the  dangerous 
example  which  its  continued  existence  af- 
fords, is  an  open  and  enduring  menace  to 
all  freedom  of  trade,  and  is  a  byword  and 
reproach  to  modern  economic  methods.  On 
the  other  hand,  in  a  powerful  analysis  of 
the  facts,  it  is  insisted  that  they  demon- 
strate that  the  origin  and  development  of 
the  vast  business  which  the  defendants  con- 
trol was  but  the  result  of  lawful  com- 
petitive methods,  guided  by  economic  genius 
of  the  highest  order,  sustained  by  courage, 
by  a  keen  insight  into  commercial  situa- 
tions, resulting  in  the  acquisition  of  great 
wealth,  but  at  the  same  time  serving  to 
stimulate  and  increase  production,  to  wide- 
ly extend  the  distribution  of  the  products 
of  petroleum  at  a  cost  largely  below  that 
which  would  have  otherwise  prevailed,  thus 
proving  to  be  at  one  and  the  same  time  a 
benefaction  to  the  general  public  as  well 
as  of  enormous  advantage  to  individuals. 
It  is  not  denied  that  in  the  enormous  vol- 
ume of  proof  contained  in  the  record  in  the 
period  of  almost  a  lifetime,  to  which  that 
proof  is  addressed,  there  may  be  found 
acts  of  wrongdoing,  but  the  insistence  is 
that  they  were  rather  the  exception  than 
the  rule,  and  in  most  cases  were  either 
the  result  of  too  great  individual  zeal  in 
the  keen  rivalries  of  business,  or  of  the 
methods  and  habits  of  dealing  which,  even 
if  wrong,  were  commonly  practised  at  the 
time.  And  to  discover  and  state  the  truth 
concerning  these  contentions  both  arguments 
call  for  the  analysis  and  weighing,  as  we 
have  said  at  the  outset,  of  a  jungle  of  con- 
flicting testimony  covering  a  period  of  forty 
years, — a  duty  diflicult  to  rightly  perform, 
and,  even  if  satisfactorily  accomplished,  al- 
most impossible  to  state  with  any  reason- 
able regard  to  brevity. 

Duly  appreciating  the  situation  just 
stated,  it  is  certain  that  only  one  point  of 
concord  between  the  parties  is  discernible, 
which  is,  that  the  controversy  in  every 
aspect  is  controlled  by  a  correct  conception 
of  the  meaning  of  the  1st  and  2d  sections 
of  the  anti-trust  act.  We  shall  therefore 
— departing  from  what  otherwise  would  be 
the  natural  order  of  analysis — ^make  this 
one  point  of  harmony  the  initial  basis  of 
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our  examination  of  the  contentions,  rely- 
ing upon  the  conception  that  by  doing  so 
some  harmonious- resonance  may  result  ade- 
quate to  dominate  and  control  the  discord 
with  which  the  case  abounds.  That  is  to 
say,  we  shall  first  come  to  consider  the 
meaning  of  the  1st  and  2d  sections  of  the 
anti-trust  act  by  the  text,  and  after  dis- 
cerning what  by  that  process  appears  to 
be  its  true  meaning,  we  shall  proceed  to 
consider  the  respective  contentions  of  the 
parties  concerning  the  act,  the  strength 
or  weakness  of  those  contentions,  as  well 
as  the  accuracy  of  the  meaning  of  the  act 
as  deduced  from  the  text  in  the  light  of 
the  prior  decisions  of  tliis  court  concern- 
ing it.  When  we  have  done  this,  we  shall 
then  approach  the  facts.  Following  this 
course,  we  shall  make  our  investigation 
under  four  separate  headings:  First.  The 
text  of  the  Ist  and  2d  sections  of  the  act, 
originally  considered,  and  its  meaning  in 
the  light  of  the  common  law  and  the  law 
of  this  country  at  the  time  of  its  adoption. 
Second.  The  contentions  of  the  parties  con- 
cerning the  act,  and  the  scope  and  effect 
of  the  decisions  of  this  court  upon  which 
they  rely.  Third.  The  application  of  the 
statute  to  facts;  and,  Foui-th.  The  remedy, 
if  any,  to  be  afforded  as  the  result  of  such 
application. 

iHrat,  The  text  of  the  act  and  Ua  meaiu 
ing. 

We  quote  the  text  of  the  1st  and  2d 
sections  of  the  act,  as  follows: 

"Section  1.  Every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign 
nations,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any  such 
contract,  or  engage  in  any  sucli  combina- 
tion or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  by  fine  not  exceeding 
$5,000,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  per- 
sons to  monopolize,  any  part  of  the  trade 
or  commerce  among  the  several  states,  or 
with  foreign  nations,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  by  fine  not  exceeding 
$5,000,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in 
the  discretion  of  the  court."  [20  Stat,  at 
L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901, 
p.  3200.] 

The  debates  show  that  doubt  as  to  wheth- 
er there  was  a  common  law  of  the  United 
States  which  governed  the  subject  in  the 
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absence. of  legislation  was  among  the  in- 
fluences leading  to  the  passage  of  the  act. 
They  conclusively  show,  however,  tlmt  the 
main  cause  which  led  to  the  legislation  was 
the  thought  that  it  was  required  by  the 
economic  condition  of  the  times;  that  is, 
the  vast  accumulation  of  wealth  in  the 
hands  of  corporations  and  individuals,  the 
enormous  development  of  corporate  organi- 
zation, the  facility  for  combination  which 
such  organizations  afforded,  the  fact  that 
the  facility  was  being  used,  and  that  com- 
binations known  as  trusts  were  being  mul- 
tiplied, and  the  widespread  impression  that 
their  power  had  been  and  w^ould  be  exerted 
to  oppress  individuals  and  injure  the  pub- 
lic generally.  Although  debates  may  not 
be  used  as  a  means  for  interpreting  a  stat- 
ute (United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  318,  41  L.  ed. 
1019,  17  Sup.  Ct.  Rep.  548,  and  cases  cited), 
that  rule,  in  the  nature  of  things,  is  not 
violated  by  resorting  to  debates  as  a  means 
of  ascertaining  the  environment  at  the 
time  of  the  enactment  of  a  particular  law; 
that  is,  the  history  of  the  period  when  it 
was  adopted. 

There  can  be  no  doubt  that  the  sole 
subject  with  which  the  1st  section  deals 
is  restraint  of  trade  as  therein  contemplat- 
ed, and  that  the  attempt  to  monopolize  and 
monopolization  is  the  subject  with  which 
the  2d  section  is  concerned.  It  is  certain 
that  those  terms,  at  least  in  their  rudi- 
mentary meaning,  took  their  origin  in  the 
common  law,  and  were  also  familiar  in  the 
law  of  this  country  prior  to  and  at  the 
time  of  the  adoption  of  the  act  in  ques- 
tion. 

We  shall  endeavor,  then,  first,  to  seek 
their  meaning,  not  by  indulging  in  an  elab- 
orate and  learned  analysis  of  the  English 
law  and  of  the  la\r  of  this  country,  but 
by  making  a  very  brief  reference  to  the 
elementary  and  undisputable  conceptions  of 
both  the  English  and  American  law  on  the 
subject  prior  to  the  passage  of  the  anti- 
trust act. 

a.  It  is  certain  that  at  a  very  remote 
period  the  words  ''contract  in  restraint  of 
trade"  in  England  came  to  refer  to  some 
voluntary  restraint  put  by  contract  by  an 
individual  on  his  right  to  carry  on  his 
trade  or  calling.  Originally  all  such  con- 
tracts were  considered  to  be  illegal,  be- 
cause it  was  deemed  they  were  injurious  to 
the  public  as  well  as  to  the  individuals 
who  made  them.  In  the  interest  of  the 
freedom  of*  individuals  to  contract,  this 
doctrine  was  modified  so  that  it  was  only 
when  a  restraint  by  contract  was  so  general 
as  to  be  coterminous  with  the  kingdom  that 
it  was  treated  as  void.  That  is  to  say,  if 
the  restraint  was  partial  in  its  operation, 
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and  was  otherwise  reasonable,  the  contract 
was  held  to  be  valid: 

b.  Monopolies  were  defined  by  Lord  Coke 
as  follows: 

"  'A  monopoly  is  an  institution  or  al- 
lowance by  the  King  by  his  grant,  com- 
mission, or  otherwise,  to  any  person  or  per- 
sons, bodies  politic  or  corporate,  of  or  for 
the  sole  buying,  selling,  making,  working, 
or  using  of  anything,  whereby  any  person 
or  persons,  bodies  politic  or  corporate,  are 
sought  to  be  restrained  of  any  freedom  or 
liberty  that  they  had  before,  or  hindered 
in  their  lawful  trade.'     (3  lust  181.)" 

Hawkins  thus  defined  them: 

"'A  monopoly  is  an  allowance  by  the 
King  to  a  particular  person  or  persons  of 
the  sole  buying,  scUiVig,  making,  working, 
or  using  of  anything  whereby  any  person 
is  sought  to  be  restrained  from  any  free- 
dom [of  manufacturing  or  tradingi]  which 
he  had  before.'  (Hawk.  P.  C.  bk.  1,  chap. 
79.)" 

The  frequent  granting  of  monopolies  and 
the  struggle  which  led  to  a  denial  of  the 
power  to  create  them,  that  is  to  say,  to 
the  establishment  that  they  were  incom- 
patible with  the  English  Constitution,  is 
known  to  all  and  need  not  be  reviewed. 
The  evils  which  led  to  the  public  outcry 
against  monopolies  and  to  the  final  denial 
of  the  power  to  make  them  may  be  thus 
summarily  stated:  (1)  The  power  which 
the  monopoly  gave  to  the  one  who  enjoyed 
it,  to  fix  the  price  and  thereby  injure  the 
public;  (2)  The  power  which  it  engendered 
of  enabling  a  limitation  on  production; 
and  (3)  The  danger  of  deterioration  in 
quality  of  the  monopolized  article  which  it 
was  deemed  was  the  inevitable  resultant 
of  the  monopolistic  control  over  its  produc- 
tion and  sale.  As  monopoly,  as  thus  con- 
ceived, embrr?ed  only  a  consequence  arising 
from  an  exertion  of  sovereign  power,  no 
express  restrictions  or  prohibitions  obtained 
against  the  creation  by  an  individual  of 
a  monopoly  as  such.  But  as  it  was  con- 
sidered, at  least,  so  far  as  the  necessaries 
of  life  were  concerned,  that  individuals,  by 
the  abuse  of  their  right  to  contract,  might 
be  able  to  usurp  the  power  arbitrarily  to 
enhance  prices  (one  of  the  wrongs  arising 
from  monopoly),  it  came  to  be  that  laws 
were  passed  relating  to  offenses  such  as 
forestalling,  regrating,  and  engrossing  by 
which  prohibitions  were  placed  upon  the 
power  of  individuals  to  deal  under  such 
circumstances  and  conditions  as,  according 
to  the  conception  of  the  times,  created  a 
presumption  that  the  dealings  were  not 
simply  the  honest  exertion  of  one's  right 
to  contract  for  his  own  benefit,  unaccom- 
panied by  a  wrongful  motive  to  injure  oth- 
ers, but  were  the  consequence  of  a  contract 
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or  course  of  dealing  of  such  a  character  as 
to  give  rise  to  the  presumption  of  an  intent 
to  injure  others  through  the  means,  for 
instance,  of  a  monopolistic  increase  of 
prices.  This  is  illustrated  by  the  definition 
of  engrossing  found  in  the  statute,  5  and 
6  Edw.  VI.,  chap.  14,  as  follows: 

"Whatsoever  person  or  persons  .  .  . 
shall  engross  or  get  into  his  or  their  hands 
by  buying,  contracting,  or  promise-taking, 
other  than  by  demise,  grant,  or  lease  of 
land,  or  tithe,  any  corn  growing  in  the 
fields,  or  any  other  com  or  grain,  butter, 
cheese,  fish,  or  other  dead  victuals  what- 
soever, within  the  realm  of  England,  to  the 
intent  to  sell  the  same  again,  shall  be  ac- 
cepted, reputed,  and  taken  an  unlawful 
engrosser  or  engrossers." 

As  by  the  statutes  providing  against 
engrossing  the  quantity  engrossed  was  not 
required  to  be  the  whole  or  a  proximate 
part  of  the  whole  of  an  article,  it  is  clear 
that  there  was  a  wide  difference  between 
monopoly  and  engrossing,  etc.  But  as  the 
principal  wrong  which  it  was  deemed  would 
result  from  monopoly,  that  is,  an  enhance- 
ment of  the  price,  was  the  same  wrong  to 
which  it  was  thought  the  prohibited  en- 
grossment would  give  rise,  it  came  to  pass 
that  monopoly  and  engrossing  were  regard- 
ed as  virtually  one  and  the  same  thing. 
In  other  words,  the  prohibited  act  of  en- 
grossing, because  of  its  inevitable  accom- 
plishment of  one  of  the  evils  deemed  to  be 
engendered  by  monopoly,  came  to  be  re- 
ferred to  as  being  a  monopoly  or  constitut- 
ing an  attempt  to  monopolize.  Thus  Pol- 
lexfen,  in  his  argument  in  East  India  Co. 
V.  Sandys,  Skinner,  105,   169,  said: 

"By  common  law,  be  said  that  trade  is 
free,  and  for  that  cited  3  Co.  Inst.  181; 
F.  B.  65;  Taylors  de  Ipswich  v.  Sberring, 
1  Kolle,  Rep.  4;  that  the  common  law  is 
as  much  against  monopoly  as  engrossing; 
and  that  they  differ  only  that  a  monopoly 
is  by  patent  from  the  King,  the  other  is 
by  the  act  of  the  subject  between  party 
and  party;  but  that  the  mischiefs  are  the 
same  from  both,  and  there  is  the  same  law 
against  both.  Darcy  v.  Allen,  F.  Moore, 
673,  11  Coke,  84.  The  sole  trade  of  any- 
thing is  engrossing  ea  ret  naiura,  for  who- 
soever hath  the  sole  trade  of  buying  and 
selling  hath  engrossed  that  trade;  and 
whosoever  hath  the  sole  trade  to  any  coun- 
try hath  the  sole  trade  of  buying  and  sell- 
ing the  produce  of  that  country,  at  his 
own  price,  which  is  an  engrossing." 

And  by  operation  of  the  mental  process 
which  led  to  considering  as  a  monopoly  acts 
which,  although  they  did  not  constitute  a 
monopoly,  were  thought  to  produce  some 
of  its  baneful  effects,  so  also  because  of  the 
impediment  or  burden  to  the  due  course 
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of  trade  which  they  produced,  such  acts 
came  to  be  referred  to  as  in  restraint  of 
trade.  This  is  shown  by  my  Lord  Coke's 
definition  of  monopoly  as  being  "an  in- 
stitution or  allowance  .  .  .  whereby  any 
person  or  persons,  bodies  politic  or  corpo- 
rate, are  sought  to  be  restrained  of  any 
freedom  or  liberty  that  they  had  before, 
or  hindered  in  their  lawful  trade."  It  is 
illustrated  also  by  the  definition  which 
Hawkins  gives  of  monopoly  wherein  it  is 
said  that  the  effect  of  monopoly  is  to  re- 
strain the  citizen  "from  the  freedom  of 
manufacturing  or  trading  which  he  had 
before."  And  see  especially  the  opinion  of 
Parker,  C.  J.,  in  Mitchel  v.  Reynolds 
(1711)  1  P.  Wms.  181,  where  a  classifica- 
tion is  made  of  monopoly  which  brings  it 
generically  within  the  description  oi  re- 
straint of  trade. 

Generalizing  these  considerations,  the 
situation  is  this:  1.  That  by  thr  common 
law,  monopolies  were  unlawful  because  of 
their  restrictions  upon  individual  freedom 
of  contract  and  their  injury  to  tlie  public. 
2.  That  as  to  necessaries  of  life,  the  free- 
dom of  the  individual  to  deal  was  restricted 
where  the  nature  and  character  of  the  deal- 
ing was  such  as  to  engender  the  presump- 
tion of  intent  to  bring  about  at  least  one 
of  the  injuries  which  it  was  deemed  would 
result  from  monopoly, — ^that  is,  an  undue 
enhancement  of  price.  3.  That  to  protect 
the  freedom  of  contract  of  the  individual, 
not  only  in  his  own  itnerest,  but  principally 
in  the  interest  of  the  common  weal,  a 
contract  of  an  individual  by  which  he 
put  an  unreasonable  restraint  upon  himself 
as  to  carrying  on  his  trade  or  business 
was  void.  And  that  at  common  law  the 
evils  consequent  upon  engrossing,  etc., 
caused  those  things  to  be  treated  as  coming 
within  monopoly  and  sometimes  to  be  called 
monopoly,  and  the  same  considerations 
caused  monopoly,  because  of  its  operation 
and  effect,  to  be  brought  within  and  spoken 
of  generally  as  impeding  the  due  course 
of,  or  being  in  restraint  of,  trade. 

From  the  development  of  more  accurate 
economic  conceptions  and  the  changes  in 
conditions  of  society,  it  came  to  be  recog- 
nized that  the  acts  prohibited  by  the  en- 
grossing, forestalling,  etc.,  statutes  did  not 
have  the  harmful  tendency  which  they  were 
presumed  to  have  when  the  legislation  con- 
cerning them  was  enacted,  and  therefore 
did  not  justify  the  presumption  which  had 
previously  been  deduced  from  them,  but, 
on  the  contrary,  such  acts  tended  to  fructify 
and  develop  trade.  See  the  statutes  of  12th 
George  III.,  chap.  71,  enacted  in  1772,  and 
statute  of  7  and  8  Victoria,  chap.  24  enacted 
in  1844,  repealing  the  prohibitions  against 
engrossing,  forestalling,  etc.,  upon  the  ex- 
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press  ground  that  the  prohibited  acts  had 
come  to  be  considered  as  favorable  to  the 
development  of,  and  not  in  restraint  of, 
trade.  It  is  remarkable  that  nowhere  at 
common  law  can  there  be  found  a  pro- 
hibition against  the  creation  of  monopoly 
by  an  individual.  This  would  seem  to 
manifest,  either  consciously  or  intuitively, 
a  profound  conception  93  to  the  inevitable 
operation  of  economic  forces  and  the  equi- 
poise or  balance  in  favor  of  the  protection 
of  the  rights  of  individuals  which  resulted. 
That  is  to  say,  as  it  was  deemed  that  mo- 
nopoly in  the  concrete  could  only  arise  from 
an  act  of  sovereign  power,  and,  such 
sovereign  power  being  restrained,  prohibi- 
tions as  to  individuals  were  directed  not 
against  the  creation  of  monopoly,  but  were 
only  applied  to  such  acts  in  relation  to 
particular  subjects  as  to  which  it  was 
deemed,  if  not  restrained,  some  of  the  con- 
sequences of  monopoly  might  result.  After 
all,  this  was  but  an  instinctive  recognition 
of  the  truisms  that  the  course  of  trade 
could  not  be  made  free  by  obstructing  it, 
and  that  an  individual's  right  to  trade 
could  not  be  protected  by  destroying  such 
right. 

From  the  review  just  made  it  clearly 
results  that  outside  of  the  restrictions  re- 
sulting from  the  want  of  power  in  an 
individual  to  voluntarily  and  unreasonably 
restrain  his  right  to  carry  on  his  trade 
or  business,  and  outside  of  the  want  of 
right  to  restrain  the  free  course  of  trade 
by  contracts  or  acts  which  implied  a  wrong- 
ful purpose,  freedom  to  contract  and  to 
abstain  from  contracting,  and  to  exercise 
every  reasonable  right  incident  thereto,  be- 
came the  rule  in  the  English  law.  The 
scope  and  effect  of  this  freedom  to  trade 
and  contract  is  clearly  shown  by  the  de- 
cision in  Mogul  8.  S.  Co.  v.  McGregor 
[1891]  A.  C.  26,  61  L.  J.  Q.  B.  N.  S.  295, 
66  L.  T.  N.  8.  1,  40  Week.  Rep.  337,  7 
Asp.  Mar.  L.  Gas.  120,  66  J.  P.  101.  While 
it  is  true  that  the  decision  of  the  House 
of  Lords  in  the  case  in  question  was  an- 
nounced shortly  after  the  passage  of  tlie 
anti-trust  act,  it  serves  reflexly  to  show 
the  exact  state  of  the  law  in  England  at 
the  time  the  anti-trust  statute  was  enacted. 

In  this  country  also  the  acts  from  which 
it  was  deemed  there  resulted  a  part,  if  not 
all,  of  the  injurious  consequences  ascribed 
to  monopoly,  came  to  be  referred  to  as 
a  monopoly  itself.  In  other  words,  here 
as  had  been  the  case  in  England,  practical 
common  sense  caused  attention  to  be  con- 
•centrated  not  upon  the  theoretically  correct 
•name  to  be  given  to  the  condition  or  acts 
nvhich  gave  rise  to  a  harmful  result,  but 
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to  the  result  itself  and  to  the  remedying 
of  the  evils  which  it  produced.  The  state- 
ment just  made  is  illustrated  by  an  early 
statute  of  the  province  of  Massachusetts, 
that  is,  chap.  31  of  the  Laws  of  1778-1779, 
by  which  monopoly  and  forestalling  were 
expressly  treated  as  one  and  the  same 
thing. 

It  is  also  true  that  while  the  principles 
concerning  contracts  in  restraint  of  trade, 
that  is,  voluntary  restraint  put  by  a  person 
on  his  right  to  pursue  his  calling,  hence 
only  operating  subjectively,  came  generally 
to  be  recognized  in  accordance  with  the 
English  rule,  it  caihe  moreover  to  pass 
that  contracts  or  acts  which  it  was  con- 
sidered had  a  monopolistic  tendency,  es- 
pecially those  which  were  thought  to  un- 
dulj  diminish  competition  and  hence  to 
enhance  prices — in  other  words,  to  monopo- 
lize— came  also  in  a  generic  sense  to  be 
spoken  of  and  treated  as  they  had  been  in 
England,  as  restricting  the  due  course  of 
trade,  and  therefore  as  being  in  restraint 
of  trade.  The  dread  of  monopoly  as  an 
emanation  of  governmental  power,  while 
it  passed  at  an  early  date  out  of  mind  in 
this  country,  as  a  result  of  the  structure 
of  our  government,  did  not  serve  to  as- 
suage the  fear  as  to  the  evil  consequences 
which  might  arise  from  the  acts  of  individ- 
uals producing  or  tending  to  produce  the 
consequences  of  monopoly.  It  resulted  that 
treating  such  acts  as  we  have  said  as 
amounting  to  monopoly,  sometimes  con- 
stitutional restrictions,  again  legislative 
enactments  or  judicial  decisions,  served 
to  enforce  and  illustrate  the  purpose 
to  prevent  the  occurrence  of  the  evils  recog- 
nized in  the  mother  country  as  consequent 
upon  monopoly,  by  providing  against  con- 
tracts or  acts  of  individuals  or  cmnbina- 
tions  of  individuals  or  corporations  deemed 
to  be  conducive  to  such  results.  To  refer 
to  the  constitutional  or  legislative  pro- 
visions on  the  subject,  or  the  many  judicial 
decisions  which  illustrate  it,  would  un- 
necessarily prolong  this  opinion.  We  ap- 
pend in  the  margin  a  note  to  treaties,  etc., 
wherein  are  contained  references  to  con- 
stitutional and  statutory  provisions  and  to 
numerous  decisions,  etc.,  relating  to  the 
8ubject.t 

It  will  be  found  that,  as  modern  con- 
ditions arose,  the  trend  of  legislation  and 
judicial   decision  came  more  and  more  to 

t2  Piirdy's  Beach,  Priv.  Corp.  pp.  1403  et 
seq.,  chapter  on  Trusts  and  Monopolies; 
Cooke,  Trade  k  Labor  Combinations,  Appx. 
II,  pp.  194,  196;  20  Am.  A  Eng.  Enc.  Law, 
2d  ed.  article  ''Monopolies  and  Trusts/'  pp. 
844  et  seq. 
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adapt  the  recognized  restrictions  to  new 
manifestations  pf  conduct  or  of  dealing 
which  it  was  thought  justified  the  inference 
of  intent  to  do  tlie  wrong  which  it  had 
been  the  purpose  to  prevent  from  the  be- 
ginning. The  evolution  is  clearly  pointed 
cut  in  National  Cotton  Oil  Co.  v.  Texas, 
197  U.  S.  115,  49  L.  ed.  689,  26  Sup.  Ct. 
Hep.  379,  and  Shawnee  Compress  Co.  ▼. 
Anderson,  209  U.  S.  423,  52  L.  ed.  865,  28 
Sup.  Ct.  Kep.  672;  and,  indeed,  will  be 
found  to  be  illustrated  in  various  aspects 
by  ti.c  decisions  of  this  court  which  have 
been  concerned  with  the  enforcement  of  the 
act  we  are   now  considering. 

Without  going  into  detail,  and  but  very 
briefly  surveying  the  whole  field,  it  may 
be  with  accuracy  said  that  the  dread  of 
enhancement  of  prices  and  of  other  wrongs 
which  it  was  thought  would  flow  from  the 
undue  limitation  on  competitive  conditions 
caused  by*  contracts  or  other  acts  of  in- 
dividuals or  corporations  led,  as  a  matter 
of  public  policy,  to  the  prohibition  or 
treating  as  illegal  all  contracts  or  acts 
which  were  unreasonably  restrictive  of 
competitive  conditions,  either  from  the  na- 
ture or  character  of  the  contract  or  act, 
or  where  the  surrounding  circumstances 
were  such  as  tp  justify  the  conclusion  that 
they  had  not  been  entered  into  or  per- 
formed with  the  legitimate  purpose  of 
reasonably  forwarding  personal  interest  and 
delevoping,  trade,  but,  on  the  contrary, 
were  of  such  a  character  as  to  give  rise 
to  the  inference  or  presumption  that  they 
had  been  entered  into  or  done  with  the  in- 
tent to  do  wrong  to  the  general  public 
and  to  limit  the  right  of  individuals,  thus 
restraining  the  free  flow  of  commerce  and 
tending  to  bring  about  the  evils,  such  as 
•enhancement  of  prices,  which  were  con- 
sidered to  be  against  public  policy.  It 
is  equally  true  to  say  that  the  survey  of 
the  legislation  in  this  country  on  this  sub- 
ject from  the  beginning  will  show,  depend- 
ing, as  it  did,  upon  the  economic  concep- 
tions which  obtained  at  the  time  when  the 
legislation  was  adopted  or  judicial  decision 
was  rendered,  that  contracts  or  acts  were 
4it  one  time  deemed  to  be  of  such  a  char- 
acter as  to  justify  the  inference  of  wrong- 
ful intent  which  were  at  another  period 
thought  not  to  be  of  that  character.  But 
this  again,  as  we  have  seen,  simply  fol- 
lowed the  line  of  development  of  the  law 
of  England. 

Let  us  consider  the  language  of  the  1st 
and  2d  sections,  guided  by  the  principle 
that  where  words  are  employed  in  a  stat- 
ute which  had  at  the  time  a  well-known 
meaning  at  common  law  or  in  the  law  of 
this  country,  they  are  presumed  to  have 
S4  L.R.A.{N.S.) 


been  used  in  that  sense  unless  the  context 
compels   to  the  contrary.* 

As  to  the  1st  section,  the  words  to  be 
interpreted  are:  "Every  contract,  combina- 
tion in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  com- 
merce ...  is  hereby  declared  to  be 
illegal."  As  there  is  no  room  for  dispute 
that  the  statute  was  intended  to  formulate 
a  rule  for  the  regulation  of  interstate  and 
foreign  commerce,  the  question  is.  What 
was  the  rule  which  it  adopted? 

In  Tiew  of  the  common  law  and  the  law 
in  this  country  as  to  restraint  of  trade, 
which  we  have  reviewed,  and  the  illuminat- 
ing effect  which  that  history,  must  have 
under  the  rule  to  which  we  have  referred, 
we  think  it  results: 

a.  That  the  context  manifests  that  the 
statute  was  drawn  in  the  light  of  the 
existing  practical  conception  of  the  law 
of  restraint  of  trade,  because  it  groups  as 
within  that  class,  not  only  contracts  which 
were  in  restraint  of  trade  in  the  subjective 
sense,  but  all  contracts  or  acts  which  theo- 
retically were  attempts  to  monopolize,  yet 
which  in  practice  had  come  to  be  con- 
sidered as  in  restraint  of  trade  in  a  broad 
sense. 

b.  That  in  view  of  the  many  new  forms 
of  contracts  and  combinations  which  were 
being  evolved  from  existing  economic  condi- 
tions, it  was  deemed  essential  by  an  all- 
embracing  enumeration  to  make  sure  that 
no  form  of  contract  or  combination  by 
which  an  undue  restraint  of  interstate  or 
foreign  commerce  was  brought  about  could 
save  such  restraint  from  condemnation.  The 
statute  under  this  view  evidenced  the  Intent 
not  to  restrain  the  right  to  make  and  en- 
force contracts,  whether  resulting  from 
combinations  or  otherwise,  which  did  not 
tmduly  restrain  interstate  or  foreign  com- 
merce, but  to  protect  that  commerce  from 
being  restrained  by  methods,  whether*  old 
or  new,  which  would  constitute  an  inter- 
ference^— ^that  is,  an  undue  restraint. 

c.  And  as  the  contracts  or  acts  embraced 
in  the  provision  were  not  expressly  defined, 
since  the  enumeration  addressed  itself  sim- 
ply to  classes  of  acts,  those  classes  being 
broad  enough  to  embrace  every  conceivable 
contract  dr  combination  which  could  be 
made  concerning  trade  or  commerce  or  the 

fSwearingen  v.  United  States,  161  U.  S. 
446,  40  L.  ed.  765,  16  Sup.  Ct.  Rep.  602; 

United  States  v.  Wong  Kim  ArK,  169  U.  S. 
649,  42  L.  ed  890,  18  Sup.  Ct.  Rep.  456; 
Keck  V.  United  States,  172  U.  S.  446,  43 
L.  ed.  610,  19  Sup.  Ct.  Rep.  254;  Kepner 
V.  United  States,  195  U.  S.  126,  49  L.  ed. 
123,  24  Sup.  Ct.  Rep.  797,  1  A.  &  £.  Ann. 
Cas.  665. 
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subjects  of  such  commerce,  and  thus  caused 
any  act  done  by  any  of  the  enumerated 
methods  anywhere  in  the  whole  field  of 
human  activity  to  be  illegal  if  in  restraint 
of  trade,  it  inevitably  follows  that  the  pro- 
vision necessarily  called  for  the  exercise 
of  judgment  which  required  that  some 
standaid  should  be  resorted  to  for  the 
purpose  of-  determining  whether  the  pro- 
hibitions contained '  in  the  statute  had  or 
had  not  in  any  given  case  been  violated. 
Thus  not  specifying,  but  indubitably  con- 
templating and  requiring  a  standard,  it 
follows  that  it  was  intended  that  the  stand- 
ard of  reason  which  had  been  applied  at 
the  common  law  and  in  this  country  in 
dealing  with  subjects  of  the  character  em- 
braced by  the  statute  was  intended  to  be 
the  measure  used  for  the  purpose  of  de- 
termining whether,  in  a  given  case,  a  par- 
ticular act  had  or  had  not  brought  about 
the  wrong  against  which  the  statute  pro- 
vided. 

And  a  consideration  of  the  text  of  the 
2d  section  serves  to  establish  that  it  was 
intended  to  supplement  the  1st,  and  to 
make  sure  thai  by  no  possible  guise  could 
the  public  policy  embodied  in  the  1st  sec- 
tion be  frustrated  or  evaded.  The  pro- 
hibitions of  the  2d  embrace  "every  person 
who  shall  monopolize,  or  attempt  to  mo- 
nopolize, or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize,  any 
part  of  the  trade  or  commerce  among  the 
several  states  or  with  foreign  nations 
.  .  ."  By  reference  to  the  terms  of  §  8 
it  is  certain  that  the  word  "person"  clearly 
implies  a  corporation  as  well  as  an  individ- 
ual. 

The  commerce  referred  to  by  the  words 
"in  part,"  construed  in  the  light  of  the 
manifest  purpose  of  the  statute,  has  both 
a  geographical  and  a  distributive  signifi- 
cance; that  is,  it  includes  any  portion  of 
the  United  States  and  any  one  of  the 
classes  of  things  forming  a  part  of  inter- 
state or  foreign  commerce. 

Undoubtedly,  the  words  "to  monopolize" 
and  "monopolize,"  as  used  in  the  section, 
reach  every  act  bringing  about  the  pro- 
hibited results.  The  ambiguity,  if  any,  is 
involved  in  determining  what  is  intended 
by  monopolize.  But  this  ambiguity  is 
readily  dispelled  in  the  light  of  the  pre- 
vious history  of  the  law  of  restraint  of 
trade  to  which  we  have  referred  and  the 
indication  which  it  gives  of  the  practical 
evolution  by  which  monopoly  and  the  acts 
which  produce  the  same  result  as  monopoly, 
that  is,  an  undue  restraint  of  the  course 
of  trade,  all  came  to  be  spoken  of  as,  and 
to  be  indeed  synonymous  with,  restraint  of 
trade.  In  other  words,  having  by  the  1st 
section  forbidden  all  means  of  monopolizing 
34  L.R.A.(N.S.) 


trade,  that  is,  unduly  restraining  it  by 
means  of  every  contract,  combination,  etc,, 
the  2d  section  seeks,  if  possible,  to  make 
the  prohibitions  of  the  act  all  the  more  com- 
plete and  perfect  by  embracing  all  attempts 
to  reach  the  end  prohibited  by  the  Ist  sec- 
tion, that  is,  restraints  of  trade,  by  any 
attempt  to  monopolize,  or  monopolization 
thereof,  even  although  the  acts  by  which 
such  results  are  attempted  to  be  brought 
about  or  are  brought  about  be  not  embraced 
within  the  general  enimneration  of  the  Ist 
section.  And,  of  course,  when  the  2d  sec- 
tion is  thus  harmonized  with  and  made,  aa 
it  was  intended  to  be,  the  complement  of 
the  1st,  it  becomes  obvious  that  the  criteria 
to  be  resorted  to  in  any  given  case  for 
the  purpose  of  ascertaining  wllbther  viola^ 
tions  of  the  section  have  been  committed 
is  the  rule  of  reason  guided  by  the  estab- 
lished law  and  by  the  plain  duty  to  enforce 
the  prohibitions  of  the  act,  and'  thus  the 
public  policy  which  its  restrictions  were 
obviously  enacted  to  subserve.  And  it  is 
worthy  of  observation,  as  we  have  previous- 
ly remarked  concerning  the  common  law, 
that  although  the  statute,  by  the  compre- 
hensiveness of  the  enumerations  embodied 
in  both  the  1st  and  2d  sections,  makes  it 
certain  that  its  purpose  w«s  to  prevent 
undue  restraints  of  every  kind  or  nature,, 
nevertheless  by  the  omission  of  any  airect 
prohibition  against  monopoly  in  the  don- 
Crete,  it  indicates  a  consciousness  that  the 
freedom  of  the  individual  right  to  contract, 
when  not  unduly  or  improperly  exercised, 
was  the  most  efficient  means  for  the  pre- 
vention of  monopoly,  since  the  operation 
of  the  centrifugal  and  centripetal  forces 
resulting  from  the  right  to  freely  contract 
was  the  means  by  which  monopoly  would  be 
inevitably  prevented  if  no  extraneous  or 
sovereign  power  imposed  it  and  no  rignt 
to  make  unlawful  contracts  having  a  monop- 
olistic tendency  were  permitted.  In  other 
words,  that  freedom  -  to  contract  was  the 
essence  of  freedom  from  undue  restraint 
on  the  right  to  contract. 

Clear  as  it  seems  to  us  is  the  meaning 
of  the  provisions  of  the  statute  in  the  light 
of  the  review  which  we  have  made,  never- 
theless, before  definitively  applying  that 
meaning,  it  behooves  us  to  consider  the 
contentions  urged  on  one  side  or  the  other 
concerning  the  meaning  of  the  statute^ 
which,  if  maintained,  would  give  to  it,  in 
some  aspects,  a  much  wider  and  in  every 
view,  at  least,  a  somewhat  different,  sig- 
nificance. And  to  do  this  brings  us  to  t!:e 
second  question,  which,  at  the  outset,  we 
have  stated  it  was  our  purpose  to  consider 
and  dispose  of. 

Second.  The  contentions  of  the  parii^^ 
08  to  the  meaning  of  the  statute,  and  the 
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decisiona   of   thia   court   relied   upon   con- 
oemin^  those  contentio7^8. 

In  Bubstance,  the  propositions  urged  by 
the  government  are  reducible  to  this:  That 
the  language  t)f  the  statute  embraces  every 
contract,  combination,  etc.,  in  restraint  of 
trade,  and  hence  its  text  leaves  no  room 
for  the  exercise  of  judgment,  but  simply 
imposes  the  plain  duty  of  applying  its 
prohibitions  to  every  case  within  its  literal 
language.  Ihe  error  involved  lies  m  as- 
suming the  matter  to  be  decided.  This  is 
true,  because,  as  the  acts  which  may  come 
under  the  classes  stated  in  the  Ist  section 
and  the  restraint  of  trade  to  which  th&t 
section  applies  are  not  specifically  enumer- 
ated or  defined,  it  is  obvious  that  judg- 
ment must  in  every  case  be  called  into 
play  in  order  to  determine  whether  a  par- 
ticular act  is.  embraced  within  the  statu- 
tory clases,  and  whether,  if  the  act  is  within 
such  classes,  its  nature  or  effect  causes  it 
to  be  a  restraint  of  trade,  within  the  in- 
tendment of  the  act.  To  hold  to  the  con- 
trary would  require  the  conclusion  either 
that  every  contract,  act,  or  combination  of 
any  kind  or  nature,  whether  it  operated  a 
restraint  on  trade  or  not,  was  within  the 
statute,  and  thus  the  statute  would  be  de- 
structive of  all  right  to  contract  or  agree 
or  combine  in  any  respect  whatever  as  to 
subjects  embraced  in  interstate  trade  or 
commerce,  or,  if  this  conclusion  were  not 
reached,  then  the  contention  would  require 
it  to  be  held  that,  as  the  statute  did  not 
define  the  things  to  which  it  related,  and 
excluded  resort  to  the  only  means  by  which 
the  acts  to  which  it  relates  could  be  ascer- 
tained,— the  light  of  reason, — ^the  enforce- 
ment of  the  statute  was  impossible  because 
of  its  uncertainty.  The  merely  generic 
enumeration  which  the  statute  makes  of 
the  acts  to  which  it  refers,  and  the  absence 
of  anv  definition  of  restraint  of  trade  as 
used  in  the  statute,  leaves  room  for  but 
one  conclusion,  which  is,  that  it  was  ex- 
pressly designed  not  to  unduly  limit  the 
application  of  the  act  by  precise  definition, 
but,  while  clearly  fixing  a  standard,  that 
is,  by  defining  the  ulterior  boundaries  which 
could  not  be  transgressed  with  impunity, 
to  leave  it  to  be  determined  by  the  light 
of  reason,  guided  by  the  principles  of  law 
and  the  duty  to  apply  and  enforce  the  pub- 
lic policy  embodied  in  the  statute,  in  every 
given  case  whether  any  particular  act  or 
contract  was  within  the  contemplation  of 
the  statute. 

Cut,  it  is  said,  persuasive  as  these  views 
may  be,  they  may  not  be  here  applied,  be- 
cause the  previous  decisions  of  this  court 
have  given  to  the  statute  a  meaning  which 
expressly  excludes  the  construction  which 
must  result  from  the  reasoning  stated.  The  i 
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cases  are  United  States  v.  Trans-MitwoTiri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed.  1007, 
17  Sup.  Ct.  Rep.  540,  and  United  States 
v.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L. 
ed.  259,  19  Sup.  Ct.  Rep.  25.  Both  the 
cases  involved  the  legality  of  combinations 
or  associations  of  railroads  engaged  in 
interstate  commerce  for  the  purpose  of 
controlling  the  conduct  of  the  parties  to 
the  association  or  combination  in  many 
particulars.  The  association  or  combina- 
tion was  assailed  in  each  case  as  being  in 
violation  of  the  statute.  It  was  held  that 
they  were.  It  is  undoubted  that,  in  the 
opinion  in  each  case,  general  language  was 
made  use  of,  which,  when  separated  from 
its  context,  would  justify  the  conclusion 
that  it  was  decided  that  reason  could  not 
be  resorted  to  for  the  purpose  of  determin- 
ing whether  the  acts  complained  of  were 
within  the  statute.  It  is,  however,  also 
true  that  the  nature  and  character  of  the 
contract  or  agreement  in  each  case  was 
fully  referred  to,  and  suggestions  as  to  their 
unreasonableness  pointed  out  in  order  to 
indicate  that  they  were  within  the  pro- 
hibitions of  the  statute.  As  the  cases  can- 
not, by  any  possible  conception,  be  treated 
as  authoritative  without  the  certitude  that 
reason  was  resorted  to  for  the  purpose  of 
deciding  them,  it  follows  as  a  matter  of 
course  that  it  must  have  been  held  by  the 
light  of  reason,  since  the  conclusion  could 
not  have  been  otherwise  reached,  that  the 
assailed  contracts  or  agreements  were  with- 
in the  general  enumeration  of  the  statute, 
and  that  their  operation  and  effect  brought 
about  the  restraint  of  trade  which  the  stat- 
ute prohibited.  This  being  inevitable,  the 
deduction  can  in  reason  only  be  this: 
That  in  the  cases  relied  upon,  it  having 
been  found  that  the  acts  complained  of  were 
within  the  statute,  and  operated  to  pro- 
duce the  injuries  which  the  statute  forbade, 
that  resort  to  reason  was  not  permissible 
in  order  to  allow  that  to  be  done  which  the 
statute  prohibited.  This  being  true,  the 
rulings  in  the  cases  relied  upon  when  right- 
ly appreciated,  were  therefore  this,  and 
nothing  more:  That  as  considering  the 
contracts  or  agreements,  their  necessary 
?fl'ect,  and  the  character  of  the  parties  by 
whom  they  were  made,  they  were  clearly 
restraints  of  trade  within  the  purview  of 
the  statute,  they  could  not  be  taken  out  of 
that  category  by  indulging  in  genera^  rea- 
soning as  to  the  expediency  or  nonexpe- 
diency  of  having  made  the  contracts,  or  the 
wisdom  or  want  of  Wisdom  of  the  statute 
which  prohibited  their  being  made.  That 
is  to  say,  the  cases  but  decided  that  the 
nature  and  character  of  the  contracts,  cre- 
ating, as  they  did,  a  conchisive  presump- 
tion which  brought  them  within  the  stat- 
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ute,  such  result  was  not  to  be  disregarded 
by  the  substitution  of  a  judicial  apprecia- 
tion of  Avhat  the  law  ought  to  be  for  the 
plain  judicial  duty  of  enforcing  the  law  as 
it  was  made. 

But  aside  from  reasoning,  it  is  true  to 
say  that  the  cases  relied  upon  do  not, 
whQU  rightly  construed,  sustain  the  doc- 
trine contended  for,  is  established  by  all 
of  the  numerous  decisions  of  this  court 
which  have  applied  and  enforced  the  anti- 
trust act,  since  they  all,  in  the  very  nature 
of  things,  rest  upon  the  premise  that  rea- 
son was  the  guide  by  which  the  provisions 
of  the  act  were  in  every  case  interpreted. 
Indeed,  intermediate  the  decision  of  the 
two  cases,  that  is,  after  the  decision  in  the 
Freight  Association  Case,  and  before  the 
decision  in  the  Joint  Traffic  Case,  the  case 
of  Hopkins  v.  United  States,  171  U.  S. 
578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40, 
was  decided,  the  opinion  being  delivered 
by  Mr.  Justice  Peckham,  who  wrote  both 
the  opinions  in  the  Freight  Association  and 
in  the  Joint  Traffic  Cases.  And,  referring 
in  the  Hopkins  Case  to  the  broad  claim 
made  as  to  the  rule  of  interpretation  an- 
nounced in  the  Freight  Association  Case, 
it  was  said  (p.  692) :  "To  treat  as  con- 
demned by  the  act  all  agreements  under 
which,  as  a  result;  the  cost  of  conducting 
an  interstate  commercial  business  may  be 
increased,  would  enlarge  the  application  of 
the  act  far  beyond  the  fair  meaning  of  the 
language  used.  There  must  be  some  direct 
and  immediate  effect  upon  interstate  com- 
merce in  order  to  come  within  the  act." 
And  in  the  Joint  Traffic  Case  this  state- 
ment was  expressly  reiterated  and  approved 
and  illustrated  by  example.  Like  limi- 
tation on  the  general  language  used  in 
Freight  Association  and  Joint  Traffic  Cases 
is  also  the  clear  result  of  E.  Bement  & 
Sons  V.  National  Harrow  Co.  186  U.  S.  70, 
92,  46  L.  ed.  1058,  1069,  22  Sup.  Ct.  Rep. 
747,  and  especially  of  Cincinnati,  P.  B.  S. 
&  P.  Packet  Co.  v.  Bay,  200  U.  S.  179, 
60  L.  ed.  428,  26  Sup.  Ct.  Rep.  208. 

If  the  criterion  by  which  it  is  to  be  de- 
termined in  all  cases  whether  every  con- 
tract, combination,  etc.,  id  a  restraint  of 
trade  within  the  intendment  of  the  law,  is 
the  direct  or  indirect  effect  of  the  acts  in- 
volved, then  of  course  the  rule  of  reason 
becomes  the  guide,  and  the  construction 
which  *we  have  given  the  statute,  instead  of 
beingf  refuted  by  the  cases  relied  upon,  ie 
by  those  cases  demonstrated  to  be  correct 
This  is  true,  because  the  construction  whic^ 
we  have  deduced  from  the  history  of  the 
act  and  the  analysis  of  its  text  is  simpl} 
that  in  every  case  where  it  is  claimer^ 
that  an  act  or  acts  are  in  violation  of  thr 
statute,  the  rule  of  reason,  in  the  light  of 
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the  principles  of  law  and  the  public  policy 
which  the  act  embodies,  must  be  applied. 
From  this  it  follows,  s'lnce  that  rule  and 
the  result  of  the  test  as  to  direct  or  in- 
direct, in  their  ultimate  aspect,  come  to  one 
and  the  same  thing,  that  the  difference 
between  the  two  is  therefore  only  that 
which  obtains  between  things  which  do  not 
differ  at  all. 

If  it  be  true  that  there  is  this  identity 
of  result  between  the  rule  intended  to  be 
applied  in  the  Freight  Associatioh  Case, 
that  is,  the  rule  of  direct  and  indirect, 
and  the  rule  of  reason  which,  under  the 
statute  as  we  construe  it,  should  be  here 
applied,  it  may  be  asked  how  was  it  that, 
in  the  opinion  in  the  Freight  Association 
Case,  much  consideration  was  given  to  the 
subject  of  whether  the  agreement  or  com- 
bination which  was  involved*  in  that  case 
could  be  taken  out  of  the  prohibitions  of 
the  statute  upon  the  theory  of  its  reason- 
ableness. The  question  is  pertinent  and 
must  be  fully  and  frankly  met;  for  if  it 
be  now  deemed  that  the  Freight  Associa- 
tion Case  was  mistakenly  decided  or  too 
broadly  stated,  the  doctrine  winch  it  an- 
nounced should  be  either  expressly  over- 
ruled or  limited. 

The  confusion  which  gives  rise  to  the 
question  results  from  failing  to  distinguish 
between  the  want  of  power  to  take  a  case 
which,  by  its  terms  or  the  circumstances 
which  surrounded  it,  considering  among 
such  circumstances  the  character  of  the 
partres,  is  plainly  within  the  statute,  out 
of  the  operation  of  the  statute  by  resort 
to  reason  in  effect  to  establish  thnt  the 
contract  ought  not  to  be  treated  as  within 
the  statute,  and  the  duty  in  every  case 
where  it  becomes  necessary  from  the  nature 
and  character  of  the  parties  to  decide 
whether  it  was  within  the  statute,  to  pass 
upon  that  question  by  the  light  of  reason. 
This  distinction,  we  think,  serves  to  point 
out  what,  in  its  ultimate  conception,  was 
the  thought  underlying  the  reference  to 
the  rule  of  reason  made  in  the  Freight  As- 
sociation Case, — especially  when  such  ref- 
erence is  interpreted  by  the  context  of  the 
opinion  and  in  the  light  of  the  subsequent 
opinion  in  the  Hopkins  Case  and  in  Cin- 
cinnati, P.  B.  S.  &  P.  Packet  Co.  v.  Bay. 

And  in  order  not  in  the  slightest  de- 
cree to  be  wanting  in  frankness,  we  say 
that  in  so  far,  however,  as  by  separating 
the  general  language  used  in  the  opinions 
in  the  Freight  Associatioh  and  Joint  Traf- 
1c  Cases  from  the  context  and  the  subject 
md  parties  with  which  the  cases  were  con- 
cerned, it  may  be  conceived  that  the  Ian- 
Tuage  referred  to  conflicts  with  the  con- 
struction which  we  give  the  statute,  they 
are  necessarily  now  limited  and  qualified. 
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We  see  no  possible  escape  from  this  con- 
clusion if  we  are  to  adhere  to  the  many 
^ases  decided  in  this  court  in  which  the 
anti-trust  law  has  been  applied  and  en- 
forced, and  if  the  duty  to  apply  and  enforce 
that  law  in  the  future  is  to  continue  to 
•exist.  The  first  is  true,  because  the  con- 
struction which  we  now  give  the  statute 
4oe8  not  in  the  slightest  degree  con- 
flict with  a  single  previous  case  decided 
•concerning  the  anti-trust  law,  aside  from 
the  coutentions  as  to  the  Freight  Asso- 
«ciation  and  Joint  Traffic  Cases,  and  be- 
cause every  one  of  those  cases  applied  the 
rule  of  reason  for  the  purpose  of  deter- 
mining whether  the  subject  before  the  court 
was  within  the  statute.  The  second  is 
also  true,  since,  as  we  have  already  pointed 
out,  unaided  by  the  light  of  reason  it  is 
impossible  to  understand  how  the  statute 
may  in  the  future  be  enforced  and  the  pub- 
lic policy  which  it  establishes  be  made 
efficacious. 

So  far  as  the  objections  of  the  appel- 
lants are  concerned,  they  are  all  embraced 
under  two  headings: — 

a.  That  the  act,  even  if  the  averments  of 
the  bill  be  true,  cannot  be  constitutional- 
ly applied,  because  to  do  so  would  extend 
the  power  of  Congress  .to  subjects  dehors 
the  reach  of  its  authority  to  regulate  com- 
merce, by  enabling  that  body  to  deal  with 
mere  questions  of  production  of  commodi- 
ties within  the  states.  But  all  the  struc- 
ture upon  which  this  argument  proceeds  is 
based  upon  the  decision  in  >  United  States 
V.  E.  C.  Knight  Co.  166  U.  8.  1,  39  L.  ed. 
325,  15  Sup.  Ct.  Rep.  249.  The  view,  how- 
ever, which  the  argument  takes  of  that  case, 
and  the  arguments  based  upon  that  view, 
have  been  so  repeatedly  pressed  upon  this 
court  in  connection  with  the  interpretation 
and  enforcement  of  the  anti-trust  act,  and 
have  been  so  necessarily  and  expressly  de- 
cided to  be  unsound,  as  to  cause  the  con- 
tentions to  be  plainly  foreclosed  and  to  re- 
quire no  express  notice.  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  334, 
48  L.  ed.  699,  24  Sup.  Ct.  Rep.  436;  Loewe 
V.  Lawler,  208  U.  S.  274,  62  L.  ed.  488, 
28  Sup.  Ct.  Rep.  301,  13  A.  &  E.  Ann.  Cas. 
816;  Swift  &  Co.  v.  United  States,  196  U. 
S.  376,  49  L.  ed.  518,  25  Sup.  Ct.  Rep. 
276;  W.  W.  Montague  &  Co.  v.  Lowry,  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Shawnee  Compress  Co.  v.  Anderson, 
209  U.  S.  423,  62  L.  ed.  865,  28  Sup.  Ct. 
Rep.  572. 

b.  Many  arguments  are  pressed  in  vari- 
ous forms  of  statement  which  in  substance 
amount  to  contending  that  the  statute  can- 
not be  applied  under  the  facts  of  this 
case  without  impairing  rights  of  property 
and  destroying  the  freedom  of  contract  or 
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trade  which  is  essentially  necessary  to 
the  well-being  of  society,  and  which,  it  is 
insisted,  is  protected  by  the  constitutional 
guaranty  of  due  process  of  law.  But  the 
ultimate  foundation  of  all  these  arguments 
is  the  assumption  that  reason  may  not  be 
resorted  to  in  interpreting  and  applying 
the  statute,  and  therefore  that  the  statute 
unreasonably  restricts  the  right  to  contract, 
and  unreaBonabiy  operates  upon  the  right 
to  acquire  and  hold  property.  As  the  prem- 
ise is  demonstrated  to  be  unsound  by  the 
construction  we  have  given  the  statute, 
of  course  the  propositions  which  rest  upon 
that  premise  need  not  be  further  noticed. 

So  far  as  the  arguments  proceed  upon 
the  conception  that,  in  view  of  the  general- 
ity of  the  statute,  it  is  not  susceptible  of 
being  enforced  by  the  courts  because  it 
cannot  be  carried  out  without  a  judicial 
exertion  of  legislative  power,  they  are  clear- 
ly unsound.  The  statute  certainly  generic- 
ally  enumerates  the  character  of  acts 
which  it  prohibits  and  the  wrong  which 
it  w^  intended  to  prevent.  The  proposi- 
tions therefore  insist  that,  consistentiy  with 
the  fundamental  principles  of  due  process 
of  law,  it  never  can  be  left  to  the  judiciary 
to  decide  whether,  in  a  given  case,  particu- 
lar acts  come  within  a  generic  statutory 
provision.  But  to  reduce  the  propositions, 
however,  to  this,  their  final  meaning,  makes 
it  clear  that  in  substance  they  deny  tlie 
existence  of  essential  legislative  authority, 
and  challenge  the  right  of  the  judiciary 
to  perform  duties  which  that  department 
of  the  government  has  exerted  from  the  be- 
ginning. This  is  so  clear  as  to  require  no 
elaboration.  Yet,  let  us  demonstrate  that 
which  needs  no  demonstration,  by  a  few 
obvious  examples.  Take,  for  instance,  the 
familiar  eases  where  the  judiciary  is  called 
upon  to  determine  whether  a  particular  act 
or  acts  are  within  a  given  prohibition,  de- 
pending upon  wrongful  intent.  Take  ques- 
tions of  fraud.  Consider  the  power  which 
must  be  exercised  in  every  case  where  the 
courts  are  called  upon  to  determine  whether 
particular  acts  are  invalid  which  are,  ab- 
stractly speaking,  in  and  of  themselves 
valid,  but  which  are  asserted  to  be  invalid 
because  of  their  direct  effect  upon  inter- 
state commerce. 

We  come,  then,  to  the  third  proposition 
requiring  consideration,  viz,: 

Third,  The  facta  and  the  application  of 
the  statute  to  them. 

Beyond  dispute  the  proofs  establish  sub- 
stantially as  alleged  in  the  bill  the  follow- 
ing facts: 

1.  The  creation  of  the  Standard  Oil  Com- 
pany of  Ohio. 

2.  The  organization  of  the  Standard  Oil 
IVust  of  1882,  and  also  a  previous  one  of 
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1879>  not  referred  to  in  the  bill,  and  the 
proceedings  in  the  supreme  court  of  Oliio, 
culminating  in  a  decree  based  upon  the 
finding  that  the  company  was  unlawfully 
a  party  to  that  trust;  the  transfer  by  the 
truartees  of  stocks  in  certain  of  the  com- 
panies; the  contempt  proceedings;  and, 
finally,  the  increase  of  the  capital  of  the 
Standard  Oil  Company  of  New  Jersey  and 
the  acquisition  by  that  company  of  the 
shares  of  the  stock  of  the  other  corpora- 
tions in  exchange  for  its  certificates. 

The  vast  amount  of  property  and  the 
possibilities  of  far-reaching  control  which 
resulted  from  the  facts  last  stated  are 
shown  by  the  statement  which  we  have 
previously  annexed  concerning  the  parties 
to  the  trust  agreement  of  1882,  kud  the 
corporations  whose  stock  was  held  by  the 
trustees  under  the  trust,  and  which  came 
therefore  to  be  held  by  the  New  Jersey 
corporation.  But  these  statements  do  not 
with  accuracy  convey  an  appreciation  of 
the  situation  as  it  existed  at  the  time  of 


the  entry  of  the  decree  below,  since,  during 
the  more  than  ten  years  which  elapsed  be- 
tween the  acquiring  by  the  New  Jersey  cor- 
poration of  the  stock  and  other  property 
which  was  formerly  held  by  the  trustees 
under  the  trust  agreement,  the  situation, 
of  course,  had  somewhat  changed, — a  change 
which,  when  analyzed  in  the  light  of  the 
proof,  we  think  establishes  that  the  result 
of  enlarging  the  capital  stock  of  the  New 
Jersey   company    and   giving   it   the   vast 
power  to  which  we  have  referred  produced 
its   normal   consequence;    t^^at  is,   it  gave 
to  the  corporation,  despite  enormous  divi- 
dends   and    despite    the    dropping    out   of 
certain  corporations  enumerated  in  the  de- 
cree of  the  court  below,  an  enlarged  and 
more   perfect  sway   and   control  over   the 
trade  and  commerce  in  petroleum  and  its 
products.     The  ultimate  situation  referred 
to  will  be  made  onanifest  by  an  examination 
of  §§  2  and  4  of  the  decree  below,  which 
are  excerpted  in  the  margin.f 
Giving  to  the  facts  just  stated  the  weight 


t  Section  2.  That  the  defendants  John  D.  Rockefeller,  William  Rockefeller,  Henry  H. 
Rogers,  Henry  M.  Flagler,  John  D.  Archbold,  Oliver  H.  Pavne,  and  Charles  M.  Pratt, 
hereafter  called  the  seven  individual  defendants,  united  with  the  Standard  Oil  Com- 
pany and  other  defendants  to  form  and  effectuate  this  combination,  and  since  its 
formation  have  ^een  and  still  are  engaged  in  carrying  it  into  effect  and  continuing  it; 
tbat  the  defendants  Anglo-American  Oil  Company  (limited),  .Atlantic  Refining  Com- 
pany, Buckeye  Pipe  Line  Company,  Bome-Scrymser  Company,  Chesebrou<yh  Manufac- 
turing Company,  Consolidated,  Cumberland  Pipe  Line  Company,  Colonial  Oil  Company, 
Continental  Oil  Company,  Crescent  Pipe  Line  Company,  Henry  C.  Folger,  Jr.,  ani 
Calvin  N.  Payne,  a  copartnership  doing  business  under  the  firm  name  and  style  of 
Corsicana  Refining  Company,  Eureka  Pipe  Line  Company,  Galena  Signal  Oil  Company, 
Indiana  Pipe  Line  Company,  Manhattan  Oil  Company,  National  Transit  Company,  New 
York  Transit  Company,  Northern  Pipe  Line  Company,  Ohio  Oil  Company,  Prairie  Oil 
&  Gas  Company,  Security  Oil  Company,  Solar  Refining  Company,  Southern  Pipe  Line 
Company,  South  Penn  Oil  Company,  Southwest  Pennsylvania  Pipe  Lines  Company, 
Standard  Oil  Company  of  California,  Standard  Oil  Company  of  Indiana,  Standard  Oil 
Company  of  Iowa«  Standard  Oil  Company  of  Kansas,  Standard  Oil  Company  of  Ken- 
tucky, Standard  Oil  Company  of  Nebraska,  Standard  Oil  Company  of  New  York,  Stand- 
ard Oil  Company  of  Ohio,  Swan  &  Finch  Company,  Union  Tank  Line  Company,  Vacuum 
Oil  Company,  Washington  Oil  Company,  Waters-Pierce  Oil  Company, — ^have  entered  into 
and  become'  parties  to  this  combination,  and  are  either  actively  operating  or  aiding  in 
the  operntion  of  it;  that  by  means  of  this  combination  the  defendants  named  in  this 
section  have  combined  and  conspired  to  monopolize,  have  monopolized,  and  are  continu- 
ing to  monopolize,  a  substantial  part  of  the  commerce  among  the  states,  in  the  terri- 
tories, and  with  foreign  nations,  in  violation  of  §  2  of  the  anti-trust  act. 

Section  4.  That  in  the  formation  and  execution  of  the  combination  or  conspiracy  the 
Standard  Company  has  issued  its  stock  to  the  amount  of  more  than  $90«000.000  in  ex- 
change for  the  stocks  of  other  corporations  which  it  holds,  and  it  now  owns  and  controls 
all  of  the  capital  stock  of  many  corporations,  a  majority  of  the  stock  or  controlling  inter- 
ests in  some  corporations,  and  stock  in  other  corporations  as  follows: 


Name  of  company. 


stock. 

Ansrlo- American  Oil  Company,  Limited  £1,000,000 

Atlantic  Refining  Company  $5,000,000 

Bome-Scrymser  Company  200.000 

Buckeye  Pipe  Line  Company 10,000,000 


Total  Owned  by 

capital      Standard   Oil 


Chesebrough  Manufacturing  Company,  Consolidated 

Colonial  Oil  Tompany    

Continental  Oil  Company   

Crescent  Pipe  T»in3  Company    

Eureka  Pipe  Line  Company    
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500,000 
250,000 
S'^O.OOO 

3.000.000 
5,000,000 


Comoany. 

£999,740 

$5,000,000 

199,700 

9,999,700 
277.70a 
249,300 
300,000 

3.000,000 

4^99,400 


1911. 
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vhich  it  was  deemed  they  were  entitled 
to,  in  the  light  afforded  by  the  proof  of 
•other  cognate  facts  and  circumstances,  the 
<;ourt  below  held  that  the  acts  and  deal- 
ings established  by  the  proof  operated  to 
destroy   the  "potentiality   of  competition" 


which  otherwise  would  have  existed  to  such 
an  extent  as  to  cause  the  transfers  of  stock 
which  were  made  to  the  New  Jersey  Cor- 
poration and  the  control  which  resulted 
over  the  many  and  various  subsidiary  cor- 
porations to  be  a  combination  or  conspir- 


Name  of  company. 


stock. 

Calena-Signal  Oil  Company *. $10,000,000 

Indiana  Pipe  Line  Company ^ 1,000,000 

Lawrence  Natural  Gas  Company 450,000 

Mahoning  Gas  Fuel  Company , .  160,000 

Mountain  State  Gas  Company 500,000 

National  Transit  Company   25,455,200 

New  York  Transit  Company 5,000,000 

Northern  Pipe  Line  Company 4,000,000 

Northwestern  Ohio  Natural  Gas  Company   2,775,250 

Ohio  Oil  Company    10,000,000 

People's  Natural  *Gas  Company  1,000,000 

Pittsburg  Natural  Gas  Company 810,000 

Solar  Refining  Company   500,000 

"Southern  Pipe  Line  Company  10,000,000 

~  "  2,500,000 

3.500,000 
17,000,000 

1,000,000 

1,000,000 
1,000,000 

1,000,000 
600,000 


Total  Owned  by 

capital      Standard   Oil 


South  Penn  Oil  Company 
Southwest  Pennsylvania  Pipe  Lines    . 
Standard  Oil  Company  (of  California) 
Standard  Oil  Company  (of  Indiana)   . 

Standard  Oil  Company  (of  Iowa)   

Standard  Oil  Company  (of  Kansas)   . . , 

Standard  Oil  Company  (of  Kentucky) 

Standard  Oil  Company  (of  Nebraska) 

Standard  Oil  Company  (of  New  York)   15,000,000 


Standard  Oil  Company  (of  Ohio) 

Swan  &  Finch  Company 

Union  Tank  Line  Company    .... 

Vacuum  Oil  Company  

Washington  Oil  Company    

Waters-Pierce  Oil  Company 

That  the  defendant  National  Transit  Company,  which  is  owned  and  controlled  by 
the  Standard  Oil  Company  as  aforesaid,  owns  and  controls  the  amounts  of  the  capital 
stocks  of  the  follow in?-named  corporations  and  limited  partnerships  stated  opposite 
«each^  respectively,  as  follows: 


3,500,000 

100,000 

3,500,000 

2,500,000 

100,000 

400,000 


Company. 

$7,070,500 

999,700 

450,000 

149,900 

500,000 

25,451,650 

5,000,000 

4,000,000 

1,649,450 

9,999,850 

1,000,000 

310,000 

499,400 

10,000,000 

2,^0,000 

3,500,000 

16,999,500 

999,000 

1,000,000 

999,300 

997,200 

599,500 

15,000,000 

3,499,400 

100,000 

3,499,400 

2,500,000 

71,480 

274,700 


Name  of  company. 


Total  Owned  by 

capital     National  Tran- 
stock       sit  Company. 


$825,000 

1.000,000 

6,000,000 

50,000 


$412,000 

998,500 

5,999,500 

19,500 

9,999,500 


Connecting  Gas  Company  

Cumberland  Pipe  Line  Company 

East  Ohio  Gas  Company  

Franklin  Pipe  Companv,  Limited 

Prairie  Oil  &  Gas  Company 10,000,000 

That  the  Standard  Company  has  also  acquired  the  control  by  the  ownership  of  its 
stock  or  otherwise  of  the  Security  Oil  Company,  a  corporation  created  under  the  laws  of 
Texas,  which  owns  a  refinery  at' Beaumont  in  that  state,  and  the  Manhattan  Oil  Com- 
pany, a  corporation,  which  owns  a  pipe  line  situated  in  the  states  of  Indiana  and  Ohio; 
that  the  Standard  Company  and  the  corporations  and  partnerships  named  in  §  2  are 
engaged  in  the  various  branches  of  the  business  of  producing,  purchasing,  and  transport- 
ing petroleum  in  the  principal' oil-producing  districts  of  the  United  States,  in  New  York, 
Pennsylvania,  West  Virginia,  Tennessee,  Kentucky,  Ohio,  Indiana,  Illinois,  Kansas,  Okla- 
homa, Ix>ui8iana,  Texas,  Colorado,  and  California,  in  shipping  and  transporting  the  oil 
through  pipe  lines  owned  or  controlled  by  these  companies  from  the  various  oil-producing 
districts  into  and  through  other  states,  in  refining  the  petroleum  and  manufacturing  it 
into  various  products,  in  shipping  the  petroleum  and  the  products  thereof  into  the  states 
and  territories  of  the  United  States,  the  District  of  Columbia,  and  to  foreign  nations,  in 
shipping  the  petroleum  and  its  products  in  tank  cars  owned  or  controlled  by  the  subsid- 
iary companies  into  various  states  and  territories  of  the  United  States  and  into  the  Dis- 
trict of  Columbia,  and  in  selling  the  petroleum  and  its  products  in  various  places  in  the 
states  and  territories  of  the  United  States,  in  the  District  of  Columbia,  and  in  foreign 
countries;  that  the  Standard  Company  controls  the  subsidiary  companies  and  directs  the 
management  thereof,  so  that  none  of  the  subsidiary  companies  competes  *with  any  other 
of  those  companies  or  with  the  Standard  Company,  but  their  trade  is  all  managed 
that  of  a  Binsrle  person. 
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acy  in  restraint  of  trade,  in  Tiolation  of  the 
Ist  section  of  the  act,  but  also  to  be  an 
attempt  to  monopolize  and  monopolization 
bringing  about  a  perennial  violation  of  the 
2d  section. 

We  see  no  cause  to  doubt  the  correctness 
of  these  conclusions,  considering  the  sub- 
ject from  every  aspect;  that  is,  both  in 
view  of  the  facts  established  by  the  record 
and  the  necessary  operation  and  effect  of* 
the  law  as  we  have  construed  it  upon  the 
inferences  deducible  from  the  facts,  for 
the  following  reasons: 

a.  Because  the  unification  of  power  and 
control  over  petroleum  and  its  products 
which  was  the  inevitable  result  of  the  com- 
bining in  the  New  Jersey  corporation  by 
the  increase  of  its  stock  and  the  transfer 
to  it  of  the  stocks  of  so  many  other  cor- 
porations, aggregating  so  vast  a  capital, 
gives  rise,  in  and  of  itself,  in  the  absence 
of  countervailing  circumstances,  to  say  the 
least,  to  the  prima  facie  presumption  of 
intent  and  purpose  to  maintain  the  domi- 
nancy  over  the  oil  industry,  not  as  a  result 
of  normal  methods  of  industrial  develop- 
ment, but  by  new  means  of  combination 
which  were  resorted  to  in  order  that  great- 
er power  might  be  added  than  would  other- 
wise have  arisen  had  normal  methods  been 
followed,  the  whole  with  the  purpose  of 
excluding  others  from  the  trade,  and  thus 
centralizing  in  the  combination  a  perpetual 
control  of  the  movements  of  petroleum  and 
its  products  in  the  channels  of  interstate 
commerce. 

b.  Because  the  prima  facie  presumption 
of  intent  to  restrain  trade,  to  monopolize 
and  to  bring  about  monopolization,  result- 
ing from  the  act  of  expanding  the  stock 
of  the  New  Jersey  corporation  and  vesting 
it  with  such  vast  control  of  the  oil  indus- 
try, is  made  conclusive  by  considering  (1) 
the  conduct  of  the  persons  or  corporations 
who  were  mainly  instrumental  in  bringing 
about  the  extension  of  power  in  tli'e  New 
Jersey  corporation  before  the  consumma 
tion  of  that  result  and  prior  to  the  forma- 
tion of  the  trust  agreements  of  1879  and 
1882;  (2)  by  considering  the  proof  as  to 
what  was  done  under  those  agreements  and 
the  acts  which  immediately  preceded  the 
vesting  of  power  in  the  New  Jersey  cor- 
poration, as  well  as  by  weighing  the  modes 
in  which  the  power  vested  in  that  corpora- 
tion has  been  exerted  and  the  results  which 
have  arisen  from  it. 

Recurring  to  the  acts  done  by  the  in- 
dividuals or  corporations  who  were  mainly 
instrumental  in  bringing  about  the  expan- 
sion of  the  New  Jersey  corporation  dur- 
ing the  period  prior  to  the  formation  of 
the  trust  agreements  of  1879  and  1882,  in- 
cluding those  agreements,  not  for  the  pur- 
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pose  of  weighing  the  substantial  merit  of 
the  numerous  charges  of  wrongdoing  made- 
during  such  period,  but  solely  as  an  aid- 
lor  discovering  intent  and  purpose,  we 
think  no  disinterested  mind  can  survey  the- 
period  in  question  without  being  irresistibly 
driven  to  the  conclusion  that  the  very 
genius  for  commercial  development  and  or- 
ganization which  it  would  seem  was  mani- 
fested from  the  beginning  soon  begot  ai> 
intent  and  purpose  to  exclude  others  which 
was  frequently  manifested  by  acts  and  deal* 
ings  wholly  inconsistent  with  the  theory 
that  they  were  made  with  the  single  con- 
ception of  advancing  the  development  of 
business  power  by  usual  methods,  but 
which,  on  the  contrary,  necessarily  involved 
the  intent  to  drive  others  from  the  field 
and  to  exclude  them  from  their  right  to> 
trade,  and  thus  accomplish  the  mastery 
which  was  the  end  in  view.  And,  consider- 
ing the  period  from  the  date  of  the  trust 
agreements  of  1879  and  1882,  up  to  the 
time  of  the  expansion  of  the  New  Jersey 
corporation,  the  gradual  extension  of  the 
power  over  the  commerce  in  oil  which  en- 
sued, the  decision  of  the  supreme  court  of 
Ohio,  the  tardiness  or  reluctance  in  con> 
forming  to  the  commands  of  that  decision^ 
the  methods  first  adopted  and  that  which 
finally  culminated  in  the  plan  of  the  New 
Jersey  corporation,  all  additionally  served 
to  make  manifest  the  continued  existence  of 
the  intent  which  we  have  previously  in- 
dicated, and  which,  among  other  things, 
impelled  the  expansion  of  the  New  Jersey 
corporation.  The  exercise  of  the  power 
which  resulted  from  that  organization  for- 
tifies the  foregoing  conclusions,  since  the 
development  which  came,  the  acquisition 
here  and  there  which  ensued  of  every  effi- 
cient means  by  which  competition  could 
have  been  asserted,  the  slow  but  resistless 
methods  which  followed  by  which  means  of 
transportation  were  absorbed  and  brought 
under  control,  the  system  of  marketing 
which  was  adopted  by  which  the  country 
was  divided  into  districts  and  the  trade 
in  each  district  in  oil  was  turned  over  to  a 
designated  corporation  within  the  combina- 
tion, and  all  others  were  excluded,  all  lead 
the  mind  up  to  a  conviction  of  a  purpose 
and  intent  which  we  think  is  so  certain 
as  practically  to  cause  the  subject  not  to- 
be  within  the  domain  of  reasonable  con- 
tention. 

The  inference  that  no  attempt  to> monop- 
olize could  have  been  intended,  and  that 
no  monopolization  resulted  from  the  acts 
complained  of,  since  it  is  established  that 
a  very  small  percentage  of  the  crude  oil 
produced  was  controlled  by  the  combina- 
tion, is  unwarranted.  As  substantial  po«r> 
er  over  the  crude  product  was  the  ineTip 
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table  result  of  the  absolute  control  which 
existed  over  the  refined  product,  the  mo- 
nopolization of  the  one  carried  with  it 
the  power  to  control  the  other;  and  if  the 
inferences  which  this  situation  suggests 
were  developed,  which  we  deem  it  unneces- 
sary to  do,  they  might  well  serve  to  add 
additional  cogency  to  the  presumption  of 
intent  to  monopolize  which  we  have  found 
arises  from  the  unquestioned  proof  on  other 
subjectsw 

We  are  thus  brought  to  the  last  subject 
which  we  are  called  upon  to  consider,  viz,: 

Fourth.    The  remedy  to  he  administered. 

It  may  be  conceded  that  ordinarily  where 
it  was  found  that  acts  had  been  done  in 
violation  of  the  statute,  adequate  measure 
of  relief  would  result  from  restraining  the 
doing  of  such  acts  in  the  future.  Swift 
A  Co.  V.  United  States,  196  U.  S.  375,  49 
L.  ed.  618,  25  Sup.  Ct.  Rep.  276.  But 
in  a  case  like  this,  where  the  condition 
which  has  been  brought  about  in  violation 
of  the  statute,  in  and  of  itself  is  not  only  a 
continued  attempt  to  monopolize,  but  also 
a  monopolization,  the  duty  to  enforce  the 
statute  requires  the  application  of  broader 
and  more  controlling  remedies.  As  pen- 
alties which  are  not  authorized  by  law  may 
not  be  inflicted  by  judicial  authority,  it 
follows  that  to  meet  the  situation  with 
which  we  are  confronted  the  application  of 
remedies  two-fold  in  character  becomes  es- 
sential: 1st.  To  forbid  the  doing  in  the 
future  of  acts  like  those  which  we  have 
found  to  have  been  done  in  the  past  which 
would  be  violative  of  the  statute.  2d.  The 
exertion  of  such  measure  of  relief  as  will 
effectually  dissolve  the  combination  found 
to  exist  in  violation  of  the  statute,  and 
thus  neutralize  the  extension  and  contin- 
ually operating  force  which  the  possession 
of  the  power  unlawfully  obtained  has 
brought  and  will  continue  to  bring  about. 

In  applying  remedies  for  this  purpose, 
however,  the  fact  must  not  be  overlooked 
that  injury  to  the  public  by  the  prevention 
of  an  undue  restraint  on,  or  the  monopoli- 
zation of,  trade  or  commerce,  is  the  founda- 
tion upon  which  the  prohibitions  of  the 
statute  rest,  and  moreover  that  one  of 
the  fundamental  purposes  of  the  statute  is 
to  protect,  not  to  destroy,  rights  of  prop- 
erty. 

Let  us,  then,  as  a  means  of  accurately 
determining  what  relief  we  are  to  afford, 
first  come  to  consider  what  relief  was  af- 
forded by  the  court  below,  in  order  to  fix 
how  far  it  is  necessary  to  take  from  or  add 
to  that  relief,  to  the  end  that  the  prohi- 
bitions of  the  statute  may  have  complete 
and    operative    force. 

The  court  below,  by  virtue  of  §§  1,  2,  and 
4  of  its  decree,  which  we  have  in  part  pre- 
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viously  excerpted  in  the  margin,  adjudged 
that  the  New  Jersey  corporation,  in  so 
far  as  it  held  the  stock  of  the  various 
corporations  recited  in  §§  2  and  4  of  the 
decree,  or  controlled  the  same,  was  a  com- 
bination in  violation  of  the  1st  section 
of  the  act,  and  an  attempt  to  monopolize 
or  a  monopolization  contrary  to  the  2d  sec- 
tion of  the  act.  It  commanded  the  disso- 
lution of  the  combination,  and  therefore 
in  effect  directed  the  transfer  by  the  Kew 
Jersey  corporation  back  to  the  stockholders 
of  the  various  subsidiary  corporations  en- 
titled to  the  same  of  the  stock  which  had 
been  turned  over  to  the  New  Jersey  com- 
pany in  exchange  for  its  stock.  To  make 
this  command  effective,  §  5  of  the  decree 
forbade  the  New  Jersey  corporation  froxxk 
in  any  form  or  manner  exercising  any  own- 
ership or  exerting  any  power  directly  or 
indirectly  in  virtue  of  its  apparent  title 
to  the  stocks  of  the  subsidiary  corporations,, 
and  prohibited  those  subsidiary  corpora^ 
tions  from  paying  any  dividends  to  the 
New  Jersey  corporations,  or  doing  any  act 
which  would  recognize  further  power  in 
that  company,  except  to  the  extent  that  it 
was  necessary  to  enable  that  company  to 
transfer  the  stock.  So  far  as  the  ownera 
of  the  stock  of  the  subsidiary  corporations 
and  the  corporations  themselves  were  con- 
cerned after  the  stock  had  been  transferred, 
§  6  of  the  decree  enjoined  them  from  in 
any  way  conspiring  or  combining  to  vio- 
late the  act,  or  to  monopolize  or  attempt 
to  monopolize  in  virtue  of  their  ownership 
of  the  stock  transferred  to  them,  and 
prohibited  all  agreements  between  the  sub- 
sidiary corporations  or  other  stockholders 
in  the  future,  tending  to  produce  or  bring 
about  further  violations  of  the  act. 

By  §  7,  pending  the  accomplishment  of 
the  dissolution  of  the  combination  by  the 
transfer  of  stock,  and  until  it  was  con- 
summated, the  defendants  named  in  §  1,. 
constituting  all  the  corporations  to  which 
we  have  referred,  were  enjoined  from  en- 
gaging in  or  carrying  on  interstate  com- 
merce. And  by  §  9,  among  other  things,  a 
delay  of  thirty  days  was  granted  for  the 
carrying  into  effect  of  the  directions  of 
the  decree. 

So  far  as  the  decree  held  that  the  own- 
ership of  the  stock  of  the  New  Jersey  cor- 
poration constituted  a  combination  in  vio- 
lation of  the  1st  section  and  an  attempt 
to  create  a  monopoly  or  to  monopolize  un- 
der the  2d  section,  and  commanded  the  dis- 
solution of  the  combination,  the  decree 
was  clearly  appropriate.  And  this  also  i» 
true  of  §  5  of  the  decree,  which  restrained 
both  the  New  Jersey  corporation  and  the 
subsidiary  corporations  from  doing  any- 
thing which  would  recognize  or  give  effect 
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to  further  ownership  in  the  New  Jersey 
corporation  of  the  stocks  which  were  or- 
dered to  be  retransferred. 

But  the  contention  is  that,  in  bo  far  as 
the  relief  by  way  of  injunction  which  was 
awarded  by  §  6  against  the  stockholders 
of  the  subsidiary  corporations  or  the  sub- 
flidiary  corporations  themselves  after  the 
transfer  of  stock  by  the  New  Jersey  cor- 
poration was  completed  in  conformity  to 
the  decree,  that  the  relief  awarded  was  too 
broad:  a.  Because  it  was  not  sufficiently 
flpeciiic,  and  tended  to  cause  those  who  were 
within  the  embrace  of  the  order  to  cease 
to  be  under  the  protection  of  the  law  of 
the  land  and  required  them  to  thereafter 
conduct  their  business  under  the  jeopardy 
of  punishments  for  contempt  for  violating 
a  general  injunction.  New  York,  N.  H. 
&  n.  R.  Co.  V.  Interstate  Commerce 
Commission,  200  U.  S.  404,  50  L.  ed.  526, 
26  Sup.  Ct.  Rep.  272.  Besides  it  is  said 
that  the  restraint  imposed  by  §  6— even 
putting  out  of  view  the  consideration  just 
stated — was,  moreover,  calculated  to  do 
injury  to  the  public,  and  it  may  be  in 
and  of  itself  to  produce  the  very  restraint 
on  the  due  course  of  trade  which  it  was 
intended  to  prevent.  We  say  this  since  it 
does  not  necessarily  follow  because  an  il- 
legal restraint  of  trade  or  an  attempt  to 
monopolize  or  a  monopolization  resulted 
from  the  combination  and  the  transfer  of 
the  stocks  of  the  subsidiary  corporations  to 
the  New  Jersey  corporation  that  a  like  re- 
straint or  attempt  to  monopolize  or  mo- 
nopolization would  necessarily  arise  from 
agreements  between  one  or  more  of  the  sub- 
sidiary corporations  after  the  transfer  of 
the  stock  by  the  New  Jersey  corporation. 
For  illustration,  take  the  pipe  lines.  By 
the  effect  of  the  transfer  of  the  stock,  the 
pipe  lines  would  come  under  the  control 
of  various  corporations  instead  of  being 
subjected  to  a  uniform  control.  If  various 
corporations  owning  the  lines  determined 
in  the  public  interests  to  so  combine  as  to 
make  a  continuous  line,  such  agreement  or 
combination  would  not  be  repugnant  to  the 
act,  and  yet  it  might  be  restrained  by  tho 
decree.  As  another  example,  take  the  Un- 
ion Tank  Line  Company,  one  of  the  sub- 
sidiary corporations,  the  owner  practically 
of  all  the  tank  cars  in  use  by  the  com- 
bination. If  no  possibility  existed  of  agree- 
ments for  the  distribution  of  these  cars 
among  the  subsidiary  corporations,  the 
most  serious  detriment  to  the  public  inter- 
est might  result.  Conceding  the  merit,  ab- 
stractly considered,  of  these  contentions 
they  are  irrelevant.  We  so  think,  since  wc 
construe  the  sixth  paragraph  of  the  decree, 
not  as  depriving  the  stockholders  or  the 
corporations,  after  the  dissolution  of  the 
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combination,  of  the  power  to  make  normal 
and  lawful  contracts  or  agreements,  but  as 
restraining  them  from,  by  any  device  what- 
ever, recreating,  directly  or  indirectly,  the 
illegal  combination  which  the  decree  dis- 
solved. In  other  words,  we  construe  the 
sixth  paragraph  of  the  decree,  not  as  de- 
priving the  stockholders  or  corporations  of 
the  right  to  live  under  the  law  of  the  land, 
but  as  compelling  obedience  to  that  law. 
As  therefore  the  sixth  paragraph  as  thus 
construed  is  not  amenable  to  the  criticism 
directed  against  it  and  cannot  produce  the 
harmtul  results  which  the  arguments  sug- 
gest, it  was  obviously  right.  We  think 
that,  in  view  of  the  mi^gnitude  of  the  in- 
terests involved  and  their  complexity,  the 
delay  of  thirty  days  allowed  for  executing 
the  decree  was  too  short  and  should  be  ex- 
tended so  as  to  embrace  a  period  of  at 
least  six  months.  So  also,  in  view  of  the 
possible  serious  injury  to  result  to  the  pub- 
lic from  an  absolute  cessation  of  interstate 
commerce  in  petroleiun  and  its  products 
by  such  vast  agencies  as  are  embraced  in 
the  combination,  a  result  which  might  arise 
from  that  portion  of  the  decree  which  en- 
joined carrying  on  of  interstate  commerce 
not  only  by  the  New  Jersey  corporation, 
but  by  all  the  subsidiary  companies,  tmtil 
the  dissolution  of  the  combination  by  the 
transfer  of  the  stocks  in  accordance  with 
the  decree,  should  not  have  been  awarded. 

Our  conclusion  is  that  the  decree  below 
was  right  and  should  be  affirmed,  except  as 
to  the  minor  matters  concerning  which  we 
have  indicated  the  decree  should  be  modi- 
fied. Our  order  will  therefore  be  one  of 
affirmance,  with  directions,  however, .  to 
modify  the  decree  in  accordance  with  this 
opinion.  The  court  below  to  retain  juris- 
diction to  the  extent  necessary  to  compel 
compliance  in  every  respect  with  ita  de- 
cree. 

And  it  is  so  ordered. 

Mr.  Justice  Harlan,  concurring  in  part 
and  dissenting  in  part: 

A  sense  of  duty  constrains  me  to  ex- 
press the  objections  which  I  have  to  certain 
declarations  in  the  opinion  just  delivered 
on  behalf  of  the  court. 

I  concur  in  holding  that  tue  Standard 
Oil  Company  of  New  Jersey  and  its  sub- 
sidiary companies  constitute  a  combination 
in  restraint  of  interstate  commerce,  and 
that  they  have  attempted  to  monopolize, 
and  have  monopolized,  parts  of  such  com- 
merce,— all  in  violation  of  what  is  known 
as  the  an ti- trust  act  of  1890.  26  Stat  at 
L.  209,  chap.  647,  U.  S.  Comp.  Stot.  1901, 
p.  3200.  The  evidence  in  this  case  over- 
whelmingly sustained  that  view  and  led 
the   circuit   court,  by   its   final   decree,   to 
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order  the  dissolution  of  the  New  Jersey  cor- 
poration and  the  discontinuance  of  the  il- 
legal combination  between  that  corporation 
and  its  subsidiary  companies. 

In  my  judgment,  the  decree  below  should 
have  been  affirmed  without  qualification. 
But  the  court,  while  affirming  the  decree, 
directs  some  modifications  in  respect  of 
what  it  characterizes  as  "minor  matters/' 
It  is  to  be  apprehended  that  those  modifica- 
tions may  prove  to  be  mischievous.  In 
saying  this,  I  have  particularly  in  view  the 
statement  in  the  opinion  that  "it  does  not 
necessarily  follow  because  an  illegal  re- 
straint of  trade  or  an  attempt  to  monopo- 
lize or  a  monopolization  resiilted  from  the 
combination  and  the  transfer  of  the  stocks 
of  the  subsidiary  corporations  to  the  New 
Jersey  corporation,  that  a  like  restraint  of 
trade  or  attempt  to  monopolize  or  monopo- 
lization would  necessarily  arise  from  agree- 
ments between  one  or  more  of  the  subsid- 
iary corporations  after  the  transfer  of  the 
stock  by  the  New  Jersey  corporation.''  Tak- 
ing this  language,  in  connection  with  other 
parts  of  the  opinion,  the  subsidiary  com- 
panies are  thus,  in  effect,  informed — un- 
wisely, I  think — ^that  although  the  New 
Jersey  corporation,  being  an  illegal  com- 
bination, must  go  out  of  existence,  they 
may  join  in  an  agreement  to  restain  com- 
merce  among  the  states  if  such  restraint 
be  not  "undue." 

In  order  that  my  objections  to  certain 
parts  of  the  court's  opinion  may  distinctly 
appear,  I  must  state  the  circumstances 
under  which  Congress  passed  the  anti-trust 
act,  and  trace  the  course  of  judicial  deci- 
sions as  to  its  meaning  and  scope.  This 
is  the  more  necessary  because  the  court 
by  its  decision,  when  interpreted  by  the  lan- 
guage of  its  opinion,  has  not  only  upset 
the  long-settled  interpretation  of  the  act, 
but  has  usurped  the  constitutional  func- 
tions of  the  legislative  branch  of  the  gov- 
ernment. With  all  due  respect  for  the 
opinions  of  others,  I  feel  bound  to  say  that 
what  the  court  has  said  may  well  cause 
some  alarm  for  the  integprity  of  our  institu- 
tions.   Let  us  see  how  the  matter  stands. 

All  who  recall  the  condition  of  the  coun- 
try in  1890  will  remember  that  there  was 
everywhere,  among  the  people  generally,  a 
deep  feeling  of  unrest.  The  nation  had  been 
rid  of  human  slavery, — fortunately,  as  all 
now  feel, — ^but  the  conviction  was  universal 
that  the  country  was  in  real  danger  from 
another  kind  of  slavery  sought  to  be  fas- 
tened on  the  American  people;  namely,  the 
slavery  that  would  result  from  aggregations 
of  capital  in  the  hands  of  a  few  individuals 
and  corporations  controlling,  for  their  own 
profit  and  advantage  exclusively,  the  entire 


duction  and  sale  of  the  necessaries  of  life. 
Such  a  danger  was  throught  to  be  then  im- 
miment,  and  all  felt  that  it  must  be  met 
firmly  and  by  such  statutory  regulations  as 
would  adequately  protect  the  people  against 
oppression  and  wrong.  Congress  therefore 
took  up  the  matter  and  gave  the  whole  sub- 
ject the  fullest  consideration.  All  agreed 
that  the  national  government  could  not  by 
legislation,  regulate  the  domestic  trade 
carried  on  wholly  within  the  several  states; 
for  power  to  regulate  such  trade  remained 
with,  because  never  surrendered  by,  the 
states.  But,  under  authority  expressly 
granted  to  it  by  the  Constitution,  Congress 
could  regulate  commerce  along  the  sev- 
eral states  and  with  foreign  states.  Its 
authority  to  regulate  such  commerce  was 
and  is  paramoxmt,  due  force  being  given  to 
other  provisions  of  the  fundamental  law, 
devised  by  the  fathers  for  the  safety  of  the 
government  and  for  the  protection  and  se- 
curity of  the  essential  rights  inhering  in 
life,  liberty,  and  property. 

Guided  by  these  considerations,,  and  to 
the  end  that  the  people,  so  far  as  interstate 
commerce  was  concerned,  might  not  be 
dominated  by  vast  combinations  and  mo- 
nopolies, having  power  to  advance  their  own 
selfish  ends,  regardless  of  the  general  inter- 
ests and  welfare,  Congress  passed  the  anti- 
trust act  of  1890  in  these  words  (the  ital- 
ics here  and  elsewhere  in  this  opinion  are 
mine)  : 

"§  1.  Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.  Every  per- 
son who  shall  make  any  such  contra<it  or 
engage  in  any  such  combination  or  conspir* 
acy  shall  be  deemed  guilty  of  a  misdemean- 
or, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court.  §  2. 
Every  person  who  shall  monopolize  or  at^ 
tempt  to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons  to  monop- 
olize, any  part  of  the  trade  or  commerce 
among  the  several  states  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punish- 
ments, in  the  discr&tio9  of  the  court.  §  3. 
Every  contract,  combination  in  form  of 
trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  in  any  terri- 
tory of  the  United  States  or  of  the  Dis- 
trict of  Columbia,  or  in  restraint  of  trade 
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and  another,  or  between  any  such  territory 
or  territories  and  any  state  or  states  or 
the  District  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  of  Colum- 
bia and  any  state  or  states  or  foreign  na- 
tions, is  hereby  declared  illegal.  Every 
person  who  shall  make  any  such  contract  or 
engage  in  any  suck  combination  or  con- 
spiracy shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punislicd  by  tine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court."  26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3200. 

The  important  inquiry  in  the  present 
case  is  as  to  the  meaning  and  scope  of  that 
act  in  its  appllication  to  interstate  com- 
merce. 

In  1896  this  court  had  occasion  to  deter- 
mine the  meaning  and  scope  of  the  act  in 
an  important  case  known  as  the  Trans-Mis- 
souri Freight  Case,  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  640.  The  question 
there  was  as  to  the  validity  under  the  anti- 
trust act  of  a  certain  agreement  between 
numerous  railroad  companies,  whereby  they 
formed  an  association  for  the  purpose  of 
establishing  and  maintaining  rates,  rules, 
and  regulations  in  respect  of  freight  traffic 
over  specified  routes.  Two  questions  were 
involved:  first,  whether  the  act  applied  to 
railroad  carriers;  second,  whether  the 
agreement  which  was  the  basis  of  the  suit 
which  the  United  States  brought  to  have 
the  agreement  annulled  was  illegal.  The 
court  held  that  railroad  carriers  were  em- 
braced by  the  act.  In  determining  that 
question,  the  court,  among  other  things, 
said: 

"The  language  of  the  act  includes  every 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy',  in  restraint  of 
trade  or  commerce  among  the  several 
states  or  with  foreign  nations.  So  far  as 
the  very  terms  of  the  statute  go,  they  apply 
to  any  contract  of  the  nature  described.  A 
contract,  therefore,  that  is  in  restraint  of 
trade  or  commerce,  is,  by  the  strict  lan- 
guage of  the  act,  prohibited,  even  though 
such  contract  is  entered  into  between  com- 
peting common  carriers  by  railroad,  and 
only  for  the  purposes  of  thereby  affecting 
tralKc  rates  for  the  transportation  of  per- 
sons and  property.  If  such  an  agreement 
restrains  trade  or  coqimerce,  it  is  pro- 
hibited by  the  statute,  unless  it  can  be  said 
that  an  agreement,  no  matter  what  its 
terms,  relating  only  to  transportation,  can- 
not restrain  trade  or  commerce.  We  see 
no  escape  from  the  conclusion  that  if  an 
agreement  of  such  a  nature  does  restrain 
it,  the  agreement  is  condemned  by  this 
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act.  .  •  •  Nor  is  it  for  the  substan- 
tial interests  of  the  country  that  any 
one  commodity  should  be  within  the  sole 
power  and  subject  to  the  sole  will  of  one 
powerful  combination  of  capital.  Congress 
has,  so  far  as  its  jurisdiction  extends,  pro- 
hibited all  contracts  or  combinations  in  the 
form  of  trusts  entered  into  for  the  purpose 
of  restraining  trade  and  commerce.  •  •  • 
While  the  statute  prohibits  all  combina- 
tions in  the  form  of  trusts  or  otherwise, 
the  limitation  is  not  confined  to  that  form 
alone.  All  combinations  which  are  in  re- 
straint  of  trade  or  commerce  are  prohib- 
ited, whether  in  the  form  of  trusts  or  in 
any  other  form,  whatever,"  166  U.  S.  290, 
312,  324,  326. 

The  court  then  proceeded  to  consider  the 
second  of  the  above  questions,  saying:  "The 
next  question  to  be  discussed  is  as  to  what 
is  the  true  construction  of  the  statute,  as- 
suming that  it  applies  to  common  carriers 
by  railroad.  What  is  the  meaning  of  the 
language  as  used  in  the  statute,  that  'every 
contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  states 
or  with  foreign  nations,  is  hereby  declared 
to  be  illegal?'  Is  it  confined  to  a  contract 
or  combination  which  is  only  in  unrea- 
sonable restraint  of  trade  or  commerce,  or 
does  it  include  what  the  language  of  the  act 
plainly  and  in  terms  covers, — all  contracts 
of  that  nature?  ...  It  is  now  with 
much  amplification  of  argument  urged  that 
the  statute,  in  declaring  illegal  every  com- 
bination in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  com- 
merce, does  not  mean  what  the  language 
used  therein  plainly  imports,  but  that  it 
only  means  to  declare  illegal  any  such  con- 
tract which  is  in  unreasonable  restraint  of 
trade,  while  leaving  all  others  unaffected 
by  the  provisions  of  the  act;  that  the  com- 
mon-law meaning  of  the  term  'contract  in 
restraint  of  trade'  includes  only  such  con- 
tracts as  are  in  unreasonable  restraint  of 
trade;  and  when  that  term  is  used  in  the 
Federal  statute  it  is  not  intended  to  in- 
clude all  contracts  in  restraint  of  trade, 
but  only  those  which  are  in  unreasonable 
restraint  thereof.  ...  By  the  simple 
use  of  the  term  'contract  in  restraint  of 
trade,'  all  contracts  of  that  nature,  whether 
valid  or  otherwise,  would  be  included,  and 
not  alone  that  kind  of  contract  which  teas 
invalid  and  unenforceable  as  being  in  un^ 
reasonable  restraint  of  trade.  When, 
therefore,  the  body  of  an  act  pronounces 
as  illegal  every  contract  or  combination  in 
restraint  of  trade  or  commerce  among  the 
several  states,  etc.,  the  plain  and  ordinary 
meaning  of  such  language  is  not  limited 
to  that  kind  of  contract  alone  which  ib  in 
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unreasonable  restraint  of  trade,  but  all 
contracts  are  included  in  such  language, 
and  no  exception  or  limitation  can  be  added 
without  placing  in  the  act  that  which  has 
been  omitted  by  Congress.  ...  If  only 
that  kind  of  contract  which  is  in  unreason- 
able  restraint  of  trade  be  within  the  mean- 
ing of  the  statute,  and  declared  therein  to 
be  illegal,  it  is  at  once  apparent  that  the 
subject  of  what  is  a  reasonable  rate  is  at- 
tended with  great  uncertainty.  ...  To 
say,  therefore,  that  the  act  excludes  agree- 
ments which  are  not  in  unreasonable  re- 
straint of  trade,  and  which  tend  simply  to 
keep  up  reasonable  rates  for  transporta- 
tion, is  substantially  to  leave  the  question 
of  reasonableness  to  the  companies  them- 
selves. .  .  .  But  assuming  that  agree- 
ments of  this  nature  are  not  void  at  com- 
mon law,  and  that  the  various  cases  cited 
by  the  learned  courts  below  show  it,  the 
answer  to  the  statement  of  their  validity 
now  is  to  be  found  in  the  terms  of  the 
statute  under  consideration.  .  .  .  The 
argiunents  which  have  been  addressed  to  us 
against  the  inclusion  of  all  contracts  in 
restraint  of  trade,  as  provided  for  by  the 
language  of  the  act,  have  been  based  upon 
the  alleged  presumption  that  Congress, 
notwithstanding  the  language  of  the  act, 
could  not  have  intended  to  embrace  all 
'xiontracts,  but  only  such  contracts  as  were 
in  unreasonable  restraint  of  trade.  Under 
these  circumstances  we  are,  therefore, 
asked  to  hold  that  the  act  of  Congress  ex- 
cepts contracts  which  are  not  in  unreason- 
able restraint  of  trade,  and  which  only 
keep  rates  up  to  a  reasonable  price,  not- 
withstanding the  language  of  the  act  makes 
no  such  exception.  In  other  words,  we  are 
asked  to  read  into  the  act  by  ivay  of  ju- 
dicial  legislation  an  exception  that  is  not 
placed  there  hy  the  lawmaking  branch  of 
the  government^  and  this  is  to  be  done  up- 
on the  theory  that  the  impolicy  of  such 
legislation  is  so  clear  that  it  cannot  be 
supposed  Congress  intended  the  natural  im- 
port of  the  language  it  used.  This  we  can- 
not and  ought  not  to  do.     .     .     . 

"If  the  act  ought  to  read,  as  contended 
for  by  defendants,  Congress  is  the  body  to 
amend  it,  and  not  this  court,  by  a  process 
of  judicial  legislation  wholly  unjustifiable. 
Large  numbers  do  not  agree  that  the  view 
taken  by  defendants  is  sound  or  true  in 
substance,  and  Congress  may  and  very 
probably  did  share  in  that  belief  in  passing 
the  act.  The  public  policy  of  the  govern- 
ment is  to  be  found  in  its  statutes,  and 
when  they  have  not  directly  spoken,  then 
in  the  decisions  of  the  courts  and  the  con- 
stant practice  of  the  government  officials; 
but  when  the  lawmaking  power  speaks  up- 
on a  particular  subject,  over  which  it  has 
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constitutional  power  to  legislate,  public 
'  policy  in  such  a  case  is  what  the  statute 
eTiacts.  If  the  law  prohibit  any  contract 
or  combination  in  restraint  of  trade  or 
commerce,  a  contract  or  combination  made 
in  violation  of  such  law  is  void,  whatever 
may.  have  been  theretofore  decided  by  the 
courts  to  have  been  the  public  policy  of  the 
country  On  that  subject.  The  conclusion 
which  we  have  drawn  from  the  examination 
above  made  into  the  question  before  us  is 
that  the  anti-trust  act  applies  to  railroads, 
and  that  it  renders  illegal  all  agreements 
which  are  in  restraint  of  trade  or  commerce 
as  we  have  above  defined  that  expression, 
and  the  question  then  arises  whether  the 
agreement  before  us  is  of  that  nature." 

I  have  made  these  extended  extracts 
from  the  opinion  of  the  court  in  the  Trans- 
Missouri  Freight  Case  in  order  to  show 
beyond  question  that  the  point  was  there 
urged  by  counsel  that  the  anti-trust  act 
condemned  only  contracts,  combinations, 
trusts,  and  conspiracies  that  were  in  ttn- 
reasonable  restraint  of  interstate  com- 
merce, and  that  the  court  in  clear  and  de- 
cisive language  met  that  point.  It  ad- 
judged that  Congress  had  in  unequivocal 
words  declared  that  ** every  contract,  com- 
bination in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  commerce 
among  the  several  states,"  shall  be  illegal, 
and  that  no  distinction,  so  far  as  inter- 
state commerce  was  concerned,  was  to  be 
tolerated  between  restraints  of  such  com- 
merce as  were  undue  or  unreasonable,  and 
restraints  that  were  due  or  reasonable. 
With  full  knowledge  of  the  then  condition 
of  the  country  and  of  its  business,  Con- 
gress determined  to  meet,  and  did  meet, 
the  situation  by  an  absolute,  statutory  pro- 
hibition of  "every  contract,  combination  in 
the  form  of  trusts  or  otherwise,  in  restraint 
of  trade  or  commerce."  Still  more:  in  re- 
sponse to  the  suggestion  by  able  counsel 
that  Congress  intended  only  to  strike  down 
such  contracts,  combinations,  and  monopo- 
lies as  unreasonably  restrained  interstate 
commerce,  this  court,  in  words  too  clear  to 
be  misunderstood,  said  that  to  so  hold  was 
"to  read  into  the  act  by  way  of  judicial 
legislation,  an  exception  not  placed  there 
by  the  lawmaking  branch  of  the  govern- 
ment." "This,"  the  court  said,  as  we  have 
seen,   "we  cannot   and   ought  not  to   do." 

It  thus  appears  that  fifteen  years  ago, 
when  the  purpose  of  Congress  in  passing 
the  anti-trust  act  was  fresh  in  the  minds 
of  courts,  lawyers,  statesmen,  and  the  gen- 
eral public,  this  court  expressly  declined 
to  indulge  in  judicial  legislation,  by  insert* 
ing  in  the  act  the  word  "unreasonable"  or 
any  other  word  of  like  import.  It  may  be 
stated  here  that  the  country  at  large  ac- 
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cepted  this  yiew  of  the  act,  and  the  Federal 
courts  throughout  the  entire  country  en- 
forced its  provisions  according  to  the  inter- 
pretation given  in  the  Freight  Association 
Case.  What,  then,  was  to  be  done  by  those 
who  questioned  the  soundness  of  the  inter- 
pretation placed  on  the  act  by  this  court 
in  that  case?  As  the  court  had  decided 
that  to  insert  the  word  "unreasonable"  in 
the  act  would  be  "judicial  legislation"  on 
its  part,  the  only  alternative  left  to  those 
who  opposed  the  decision  in  that  case  was 
to  induce  Congress  to  so  amend  the  act  as 
to  recognize  the  right  to  restrain  interstate 
commerce  to  a  re<i8onahle  extent.  The  pub- 
lic press,  magazines,  and  law  journals,  the 
debates  in  Congress,  speeches  and  addresses 
by  public  men  and  jurists,  all  contain  abun- 
dant evidence  of  the  general  understand- 
ing that  the  meaning,  extent,  and  scope  of 
the  anti-trust  act  had  been  judicially  deter- 
mined by  this  court,  and  that  the  only 
question  remaining  open  for  discussion 
was  the  wisdom  of  the  policy  declared  by 
the  act, — a  matter  that  was  exclusively 
within  the  cognizance  of  Congress.  But  at 
every  session  of  Congress  since  the  decision 
of  1896,  the  lawmaking  branch  of  the  gov- 
ernment, with  full  knowledge  of  that  deci- 
sion, has  refused  to  change  the  policy  it 
had  declared,  or  to  so  amend  the  act  of 
1890  as  to  except  from  its  operation  con- 
tracts, combinations,  and  trusts  that  rea- 
sonably restrain  interstate  commerce. 

But  those  who  were  in  combinations  that 
were  illegal  did  not  despair.  They  at  once 
set  up  the  baseless  claim  that  the  decision 
of  1896  disturbed  the  "business  interests  of 
the  country,"  and  let  it  be  known  that  they 
would  never  be  content  until  the  rule  was 
established  that  would  permit  interstate 
commerce  to  be  subjected  to  reasonable  re- 
straints. Finally,  an  opportunity  came 
again  to  raise  the  same  question  which  this 
court  had,  upon  full  consideration,  deter- 
mined in  1896.  I  now  allude  to  the  case 
of  United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  605,  43  L.  ed.  269,  19  Sup.  Ct.  Rep. 
26,  decided  in  1898.     What  was  that  case? 

It  was  a  suit  by  the  United  States 
against  more  than  thirty  railroad  compa- 
nies, to  have  the  court  declare  illegal,  under 
the  anti-trust  act,  a  certain  agreement  be- 
tween these  companies.  The  relief  asked 
was  denied  in  the  subordinate  Federal 
courts  and  the  government  brought  the 
case  here. 

It  is  important  to  state  the  points  urged 
in  that  case  by  the  defendant  companies 
charged  with  violating  the  anti-trust  act, 
and  to  show  that  the  court  promptly  met 
them.  To  that  end  I  make  a  copious  ex- 
tract from  the  -opinion  in  the  Joint  Traffic 
Case.  Among  other  things,  the  court  said: 
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"Upon  comparing  that  agreement  [the  one 
in  the  Joint  Traffic  Case,  then  under  con- 
sideration (171  U.  S.  506)]  with  the  one 
set  forth  in  the  case  of  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540, 
the  great  similarity  between  them  suggests 
that  a  similar  result  should  be  reached  in 
the  two  cases."  (p.  568.)  Learned  coun- 
sel in  the  Joint  Traffic  Case  urged  a  recon- 
sideration of  the  question  decided  in  the 
Trans-Missouri  Case,  contending  that  "the 
decision  in  that  case  [the  Trans-Missouri 
Freight  Case]  is  quite  plainly  erroneous, 
and  the  consequences  of  such  error  are  far- 
reaching  and  disastrous,  and  clearly  at  war 
with  justice  and  sound  policy,  and  the  con- 
struction placed  upon  the  anti-trust  stat- 
ute has  been  received  by  the  public  with 
surprise  and  alarm."  They  suggested  that 
the  point  made  in  the  Joint  Traffic  Case 
as  to  the  meaning  and  scope  of  the  act 
might  have  been,  but  was  not,  made  in  the 
previous  case.  The  court  said  (171  U.  S. 
659)  that  "the  report  of  the  Trans-Mis- 
souri Case  clearly  shows  not  only  that 
the  point  now  taken  was  there  urged  upon 
the  attention  of  the  court,  but  it  was  then 
intentionally  and  necessarily  decided." 

The  question  whether  the  court  should 
again  consider  the  point  decided  in  the 
Trans-Missouri  Case  was  disposed  of  in  the 
most  decisive  language,  as  follows:  "Final- 
ly, we  are  asked  to  reconsider  the  question 
decided  in  the  Trans-Missouri  Case,  and  to 
retrace  the  steps  taken  therein,  because  of 
the  plain  error  contained  in  that  decision 
and  the  widespread  alarm  with  which  it 
was  received,  and  the  serious  consequeneea 
which  have  resulted,  or  may  soon  result, 
from  the  law  as  interpreted  in  that  case. 
It  is  proper  to  remark  that  an  applica- 
tion for  a  reconsideration  of  a  question  but 
lately  decided  by  this  court  is  usually  base6 
upon  a  statement  that  some  of  the  argu- 
ments employed  on  the  original  hearing 
of  the  question  have  been  overlooked  or 
misunderstood,  or  that  some  controlling 
authority  has  been  either  misapplied  by  the 
court  or  passed  over  without  discussion  or 
notice.  While  this  is  not  strictly  an  appli- 
cation for  a  rehearing  in  the  same  .case, 
yet  in  substance  it  is  the  same  thing.  The 
court  is  asked  to  reconsider  a  question  but 
just  decided  after  a  careful  investigation 
of  the  matter  involved.  There  have  here- 
tofore been  in  effect  two  arguments  of  pre- 
cisely the  same  questions  now  before  the 
court,  and  the  same  arguments  were  ad- 
dressed to  us  on  both  those  occasions.  The 
report  of  the  Trans-Missouri  Case  shows  a 
dissenting  opinion  delivered  in  that  case, 
and  that  the  opinion  was  concurred  in  by 
three  other  members  of  the   court.     That 
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opinion,  it  will  be  seen,   gives  with  great 
force    and    ability    the    arguments    against 
the  decision  which  was  finally  arrived  at 
by  the  court.    It  was  after  a  full  discussion 
of   the    questions    involved,    and    with   the 
knowledge  of  the  views  entertained  by  the 
minority,    as    expressed    in    the    dissenting 
opinion,    that    the    majority   of    the    court 
came  to  the  conclusion  it  did.     Soon  after 
the  decision  a  petition  for  a  rehearing  of 
the  case  was  made,  supported  by  a  printed 
argument  in  its  favor,  and  pressed  with  an 
earnestness    and    vigor    and    at    a    length 
which   were   certainly    commensurate   with 
the   importance   of   the   case.     This   court, 
>  ioith  care  and  deliberation  and  also  with 
a    full    appreciation    of    their    importance, 
again  considered  the  questions  involved  in 
its   former   decision.      A   majority   of   the 
court  once  more  arrived  at  the  conclusion 
it  had  first  announced,  and  accordingly  it 
denied  the  application.     And  now  for  the 
third    time  the   same   arguments    are   em- 
ployed,  and   the   court   is  again   asked   to 
recant   its   former   opinion,   and   to   decide 
the  same  question  in  direct  opposition  to 
the  conclusion   arrived    at    in    the    Trans- 
Missouri  Case.     The  learned  counsel,  while 
making    the    application,    frankly    confess 
that    the    argument    in    opposition    to    the 
decision  in  the  case  above  named  has  been 
so  fully,   so   clearly,   and   so  forcibly   pre- 
sented   in    the   dissenting    opinion    of    Mr. 
Justice  White  [in  the  Freight  Case]   that 
it  is  hardly  possible  to  add  to  it,  nor  is  it 
necessary  to  repeat  it.    The  fact  that  there 
was  so  close  a  division  of  opinion  in  this 
court  when  the  matter  was  first  under  ad- 
visement, together  with  the  different  views 
taken  by  some  of  the  judges  of  the  lower 
courts,    led    us    to    the   most    careful    p.nd 
scrutinizing  examination  of  the  arguments 
advanced  by  both   sides,  and  it  was  after 
such  an  examination  that  the  majority  of 
the   court   came   to   the   conclusion   it  did. 
It  IS  not  now  alleged  that  the  court  on  the 
former  occasion   overlooked   any   argument 
for  the  respondents  or  misapplied  any  con- 
trolling  authority.     It   is   simply   insisted 
that  the  court,  notwithstanding  the  argu- 
ments for  an  opposite  view,  arrived  at  an 
erroneous    result,    which,    for    reasons    al- 
ready stated,  ought  to  be  reconsidered  and 
reversed.     As  tee  have  twice  already  delib- 
erately and  earnestly  considered  the  same 
arguments  which  are  now  for  a  third  time 
pressed  upon  our  attention,  it  could  hard- 
ly be  expected  that  our  opinion  should  now 
change  from  that  already  expressed." 

These  utterances,  taken  in  connection 
with  what  was  previously  said  in  the  Trans- 
Missouri  Freight  Case,  show  so  clearly  and 
affirmatively  as  to  admit  of  no  doubt  that 
this  court,  many  years  ago,  upon  the  fuU- 
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est    consideration,     interpreted    the    anti- 
trust act  as  proliibiting  and  making  illegal 
not  only  every  contract  or  combination,  in 
whatever  form,  which  was  in  restraint  of 
intek'state  commerce,  without  regard  to  its 
reasonableness  or  unreasonableness,  but  all 
monopolies  or  attempt  to  monopolize  "any 
part"  of  such  trade  or  commerce.     Let  me 
refer  to   a  few   other   cases   in   which   the 
scope  of  the  decision  in  the  Freight  Asso- 
ciation Case  was  referred  to:     In  E.  Be- 
ment  &  Sons  v.  National  Harrow  Co.  186 
U.  S.  70,  92,  46  L.  ed.  1068, 1069, 22  Sup.  Ct. 
Rep.  747,  the  court  said:     "It  is  true  that 
it   has  been  held  by  this  court  that  the 
act  (anti-trust  act)   included  any  restraint 
of  commerce,  whether  reasonable  or  unrea- 
sonable,**— citing   United    States  v.   Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41  L. 
ed.    1007,    17    Sup.    Ct.   Rep.   640;    United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  606, 
43  L.  ed.  269,  19  Sup.  Ct.  Rep.  26;  Addy- 
ston  Pipe  &  Steel  Co.  v.  United  States,  176 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep. 
96.     In  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38,  46,  48  L.  ed.  608,  611,  24  Sup. 
Ct.  Rep.  307,  which  involved  the  validity 
under  the  anti-trust  act,  of  a  certain  asso- 
ciation formed  for  the  sale  of  tiles,  man- 
tels, and  grates,  the  court,  referring  to  the 
contention   that  the   sale  of  tiles  in  San 
Francisco  was  so  small  "as  to  be  a  negli- 
gible quantity,"  held  that  the  association 
was  nevertheless  a  combination  in  restraint 
of  interstate  trade  or  commerce,  in  viola- 
tion  of  the   anti-trust  act.     In   Loewe  v. 
Lawlor,  208  U.  S.  274,  297,  62  L.  ed.  488, 
498,  28  Sup.  Ct.  Rep.  301,  13  A.  &  E.  Ann. 
Cas.  816,  all  the  members  of  this  court  conr 
curred  in  saying  that  the  Trans-Missouri, 
Joint  Traffic,  and  Northern  Securities  [193 
U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep. 
4361    Cases  "hold  In  effect  that  the  anti- 
trust law  has  a  broader  application  than 
the  prohibition  of  restraints  of  trade  un- 
lawful at  common  law."    In  Shawnee  Com- 
press Co.   V.    Anderson    (1908)    209   U.   S. 
423,  432,  62  L.  ed.   866,  874,  28  Sup.  Ct. 
Rep.    672,   all    the   members   of   the  court 
again  concurred  in  declaring  that  "it  has 
been    decided    that   not   only    unreasonable 
but  all  direct  restraints  of  trade  are  pro- 
hibited,    the     law    being    thereby    distin- 
guished from  the  common  law."     In  Unit- 
ed States  V.  Addyston  Pipe  &  Steel  Co.  46 
L.R.A.  122,  29  C.  C.  A.  141,  64  U.  S.  App. 
723,    86    Fed.    278,    Judge    Taft,    speaking 
for  the  circuit  court  of  appeals  of  the  sixth 
circuit,  said  that  according  to  the  decision 
of  this   court   in  the   Freight  Association 
Case,  "contracts  in  restraint  of  interstate 
transportation    were    within    the    statute, 
whether   the   restraints   could   be   regarded 
as  reasonable  at  common  law  or  not."     In 
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Chesapeake  &.  0.  Fuel  Co.  v.  United  States 
(1902)  53  C.  C.  A.  256,  116  Fed.  010,  619, 
the  circuit  court  of  appeals  for  the  sixth 
circuit,  after  referring  to  the  riglit  of  Con- 
gress, to  regulate  interstate  commerce,  thus 
interpreted  the  prior  decision  of  this  court 
in  the  Trans-Missouri,  the  Joint  Traffic, 
and  the  Addyston  Pipe  &  Steel  Co.  Cases: 
"In  the  exercise  of  this  right.  Congress  has 
seen  fit  to  prohibit  all  contracts  in  re- 
straint of  trade.  It  has  not  left  to  the 
courts  the  consideration  of  the  question 
whether  such  restraint  is  reasonable  or  un- 
reasonable, or  whether  the  contract  would 
have  been  illegal  at  the  common  law  or  not. 
The  act  leaves  for  consideration  by  judicial 
authority  no  question  of  this  character,  but 
all  contracts  and  combinations  are  declared 
illegal  if  in  restraint  of  trade  or  commerce 
among  the  states."  As  far  back  as  Rob- 
bins  V.  Taxing  District,  120  U.  S.  489,  497, 
30  L.  ed.  694,  697,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592,  it  was  held  that 
certain  local  regulations  subjecting  drum- 
mers enga.  'd  in  both  interstate  and  domes- 
tic trade  could  not  be  sustained  by  reason 
of  the  fact  that  no  discrimination  was 
made  among  citizens  of  the  different  states. 
The  court  observed  that  this  did  not  meet 
the  difficulty,  for  the  reason  that  "inter- 
state commerce  cannot  be  taxed  at  alV* 
Under  this  view  Congress  no  doubt  acted 
when  by  the  anti-trust  act  it  forbade  any 
restraint  whatever  upon  interstate  com- 
merce. It  manifestly  proceeded  upon  the 
theory  that  interstate  commerce  could  not 
be  restrained  at  all  by  combinations, 
trusts,  or  monopolies,  but  must  be  allowed 
to  flow  in  its  accustomed  channels,  wholly 
un vexed  and  unobstructed  by  anything  that 
would  restrain  its  ordinary  movement.  See 
also  Minnesota  v.  Barber,  136  U.  S.  313, 
326,  34  L.  ed.  455,  460,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct.  Rep.  862;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  82,  83,  34  L.  ed.  862, 
864,  3  Inters.  Com.  Rep.  485,  11  Sup.  Ct. 
Rep.  213. 

In  the  opinion  delivered  on  behalf  of  the 
minority  in  the  Northern  Securities  Case, 
193  U.  S.  our  present  chief  justice  referred 
to  the  contentions  made  by  the  defendants 
in  the  Freight  Association  Case,  namely, 
one  of  which  was  that  the  agreement  there 
involved  did  not  unreasonably  restrain  in- 
terstate commerce,  and  said:  "Both  these 
contentions  were  decided  against  the  asso- 
ciation, the  court  holding  that  the  anti- 
trust act  did  embrace  interstate  carriage 
by  railroad  corporations,  and  as  that  act 
prohibited  any  contract  in  restraint  of  in- 
terstate commerce,  it  h€7ice  embraced  all 
contracts  of  that  character,  whether  they 
were  reasonable  or  unreasonable.**  One  of 
the  justices  who  dissented  in  the  North- 
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ern  Securities  Case  in  a  separate  opinion, 
concurred  in  by  the  minority,  thus  referred 
to  the  Freight  and  Joint  Traffic  Cases: 
"For  it  cannot  be  too  carefully  remembered 
that  that  clause  applies  to  'every'  contract 
of  the  forbidden  kind, — a  consideration 
which  was  the  turning  point  of  the  Trans- 
Missouri  Freight  Association  Case.  .  .  . 
Size  Has  nothing  to  do  with  the  matter.  A 
monopoly  of  'any  part'  of  commerce  among 
the  states  is  unlawful."  In  this  connection 
it  may  be  well  to  refer  to  the  adverse  re- 
port made  in  1909,  by  Senator  Nelson,  on 
behalf  of  the  Senate  Judiciary  Committee, 
in  reference  to  a  certain  bill  offered  in  the 
Senate,  and  which  proposed  to  amend  the 
anti-trust  act  in  various  particulars.  That 
report  contains  a  full,  careful,  and  able 
analysis  of  judicial  decisions  relating  to 
combinations  and  monopolies  in  restraint 
of  trade  and  commerce.  Among  other  thinga 
said  in  it  which  bear  on  the  questions  in- 
volved in  the  present  case  are  these:  ''The 
anti-trust  act  makes  it  a  criminal  offense 
to  violate  the  law,  and  provides  a  punish- 
ment both  by  fine  and  imprisonment.  To 
inject  into  the  act  the  question  of  whether 
an  agreement  or  combination  is  reason- 
able or  unreasonable  would  render  the  act 
as  a  criminal  or  penal  statute  indefinite 
and  uncertain,  and  hence,  to  that  extent, 
utterly  nugatory  and  void,  and  would  prac- 
tically amount  to  a  repear  of  that  part  of 
the  act.  .  .  .  And  while  the  same  tech- 
nical objection  does  not  apply  to  civil 
prosecutions,  the  injection  of  the  rule  of 
reasonableness  or  unreasonableness  would 
lead  to  the  greatest  variableness  a/nd  un- 
certainty in  the  enforcement  of  the  law. 
The  deferwie  of  reasonable  restraint  would 
be  made  in  every  case,  and  there  would  be 
as  many  different  rules  of  reasonableness 
as  cases,  courts,  and  juries.  What  one 
cburt  or  jury  might  deem  unreasonable 
another  court  or  jury  might  deem  reason- 
able. A  court  or  jury  in  Ohio  might  find 
a  given  agreement  or  combination  reason- 
able, while  a  court  and  jury  in  Wiscon- 
sin might  find  the  same  agreement  and 
combination  unreasonable.  In  the  case  of 
the  People  v.  Sheldon,  139  N.  Y.  264,  23 
L.R.A.  221,  36  Am.  St.  Rep.  690,  34  N. 
E.  785,  Chief  Justice  Andrews  remarks: 
'If  agreements  and  combinations  to  pre< 
vent  competition  in  prices  are  or  may  be 
hurtful  to  trade,  the  only  sure  remedy  is 
to  prohibit  all  agreements  of  that  charac- 
ter. If  the  validity  of  such  an  agreement 
was  made  to  depend  upon  actual  proof  of 
public  prejudice  or  injury,  it  would  bo  very 
difficult  in  any  case  to  establish  the  invalid- 
ity, although  the  moral  evidence  might  be 
very  convincing.'  ...  To  amend  the 
an  ti -trust  act,  as   suggested  by  this   bill. 
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would  be  to  entirely  emasculate  it,  and  for 
all  practical  purposes  render  it  nugatory 
as  a  remedial  statute.  Criminal  prosecu- 
tions would  not  lie,  and  civil  remedies 
would  labor  under  the  greatest  doubt  and 
uncertainty.  The  act  as  it  exists  is  clear, 
comprehensive,  certain,  and  highly  reme- 
dial. It  practically  covers  the  field  of  Fed- 
eral jurisdiction,  and  is  in  every  respect 
a  model  law.  To  destroy  or  undermine  it 
at  the  present  juncture,  when  combinations 
are  on  the  increase,  and  appear  to  be  as  ob- 
livious as  ever  of  the  rights  of  the  public, 
would  be  a  calamity."  The  result  was  the 
indefinite  postponement  by  the  Senate  of 
any  further  consideration  of  the  proposed 
amendments  of  the. anti-trust  act. 

After  what  has  been  adjudged,  upon  full 
consideration,  as  to  the  meaning  and  scope 
of  the  anti-trust  act,  and  in  view  of  the 
usages  of  this  court  when  attorneys  for 
litigants  have  attempted  to  reopen  ques- 
tions that  have  been  deliberately  decided,  I 
confess  to  no  little  surprise  as  to  what  has 
occurred  in  the  present  case.  The  court  says 
that  the  previous  cases,  above  cited,  "can- 
not by  any  possible  conception  be  treated 
as  authoritative  without  the  certitude  that 
reason  was  resorted  to  for  the  purpose  of 
deciding  them."  And  its  opinion  is  full 
of  intimations  that  this  court  proceeded  in 
those  cases,  so  far  as  the  present  question 
is  concerned,  without  being  guided  by  the 
"rule  of  reason"  or  "the  light  of  reason." 
It  is  more  than  once  intimated,  if  not  sug- 
gested, that  if  the  anti-trust  act  is  to  be 
construed  as  prohibiting  every  contract  or 
combination,  of  whatever  nature,  which  is 
in  fact  in  restraint  of  commerce,  regardless 
of  the  reasonableness  or  unreasonableness 
of  such  restraint,  that  fact  would  show 
that  the  court  had  not  proceeded,  in  its 
decision,  according  to  "the  light  of  reason," 
but  had  disregarded  the  "rule  of  reason." 
If  the  court,  in  those  cases,  was  wrong  in 
its  construction  of  the  act,  it  is  certain  that 
it  fully  apprehended  the  views  advanced 
by  learned  counsel  in  previous  cases  and 
pronounced  them  to  be  untenable.  The  pub- 
lished reports  place  this  beyond  all  ques- 
tion. The  opinion  of  the  court  was  deliv- 
ered by  ft  justice  of  wide  experience  as  a 
judicial  officer,  and  the  court  had  before  it 
the  Attorney  General  of  the  United  States 
and  lawyers  who  were  recognized,  on  all 
sides,  as  great  leaders  in  their  profession. 
The  same  eminent  jurist  who  delivered  the 
opinion  in  the  Trans-Missouri  Case  deliv- 
ered the  opinion  in  the  Joint  Traffic  Case, 
while  the  Association  in  the  latter  case'was 
represented  by  lawyers  whose  ability  was 
universally  recognized.  Is  it  to  be  supposed 
that  any  point  escaped  notice  in  those  cases 
when  we  think  of  the  sagacity  of  the  justice 
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who  expressed  the  views  of  the  court,  or 
of  the  ability  of  the  profound,  astute  law- 
yers who  sought  such  an  interpretation  of 
the  act  as  would  compel  the  court  to  insert 
words  in  the  statute  which  Congress  had 
not  put  there,  and  the  insertion  of  which 
words  would  amount  to  "judicial  legisla- 
tion?" Now  this  court  is  asked  to  do  that 
which  it  has  distinctly  declared  it  could 
not  and  would  not  do,  and  has  now  done 
what  it  then  said  it  could  not  constitu- 
tionally do.  It  has,  by  mere  interpreta- 
tion, modified  the  act  of  Congress,  and  de- 
prived it  of  practical  value  as  a  defensive 
measure  against  the  evils  to  be  remedied. 
On  reading  the  opinion  just  delivered,  the 
first  inquiry  will  be,  that  as  the  court  is 
unanimous  in  holding  that  the  particular 
things  done  by  the  Standard  Oil  Company 
and  its  subsidiary  companies,  in  this  case, 
were  illegal  under  the  an ti- trust  act,  wheth- 
er those  things  were  in  reasonable  or  un- 
reasonable restraint  of  interstate  commerce, 
why  was  it  necessary  to  make  an  elaborate 
argument,  as  is  done  in  the  opinion,  to 
show  that  according  to  the  "rule  of  reason" 
the  act  as  passed  by  Congress  should  be  in- 
terpreted as  if  it  contained  the  word  "un« 
reasonable"  or  the  word  "undue?"  The  only 
answer  which,  in  frankness,  can  be  given 
to  this  question,  is,  that  the  court  intends 
to  decide  that  its  deliberate  judgment,  fif- 
teen years  ago,  to  the  effect  that  the  act 
permitted  no  restraint  whatever  of  inter- 
state commerce,  whether  reasonable  or  un- 
reasonable, was  not  in  accordance  with  the 
"rule  of  reason."  In  efi'ect  the  court  says 
that  it  will  now,  for  the  first  time,  bring 
the  discussion  under  the  "light  of  reason," 
and  apply  the  "rule  of  reason"  to  the  ques- 
tions to  be  decided.  I  have  the  authority 
of  this  court  for  saying  that  such  a  course 
of  proceeding  on  its  part  would  be  "judi- 
cial legislation." 

Still  more,  what  is  now  done  involves 
a  serious  departure  from  the  settled  usages 
of  this  court.  Counsel  have  not  ordinarily 
been  allowed  to  discuss  questions  already 
settled  by  previous  decisions.  More  than 
once  at  the  present  term,  that  rule  has 
been  applied.  In  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Taylor,  210  U.  S.  281,  62  L.  ed.  1061, 
28  Sup.  Ct.  Rep.  616,  the  court  had  oc- 
casion to  determine  the  meaning  and  scope 
of  the  original  safety  appliance  act  of 
Congress,  passed  for  the  protection  of  rail- 
road employees  and  passengers  on  inter- 
state trains.  27  Stat,  at  L.  531,  chap.  196, 
U.  S.  Comp.  Stat.  1901,  p.  3174.  A  par- 
ticular construction  of  that  act. was  insist- 
ed upon  by  the  interstate  carrier  which  was 
sued  under  the  safety  appliance  act;  and 
the  contention  was  that  a  difl'erent  con- 
struction  than   the   one   insisted   upon  by 
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the  carrier  would  be  a  harsh  one.  After 
quoting  the  words  of  the  act,  Mr.  Justice 
Moody  said  for  the  court:  ''There  is  no 
escape  from  the  meaning  of  these  words. 
Explanation  cannot  clarify  them,  and  ought 
not  to  be  employed  to  confuse  them  or  less- 
en their  significance.  The  obvious  pur- 
pose of  the  legislature  was  to  supplant  the 
qualified  duty  of  the  common  law  with  an 
absolute  duty  deemed  hy  it  more  just.  If 
the  railroad  does,  in  point  of  fact,  use  cars 
which  do  not  comply  with  the  standard, 
it  violates  the  plain  prohibitions  of  the 
law,  and  there  arises  from  that  violation 
the  liability  to  make  compensation  to  one 
who  is  injured  by  it.  It  is  urged  that  this 
IB  a  harsh  construction.  To  this  we  reply 
that,  if  it  be  the*  true  construction,  its 
harshness  is  no  concern  of  the  courts.  They 
have  no  responsibility  for  the  justice  or 
wisdom  of  legislation,  and  no  duty  except 
to  enforce  the  law  a>s  it  is  written,  unless 
it  is  clearly  beyorid  the  constitutional  pow- 
er of  the  lavmiaking  body.  ...  It  is 
quite  conceivable  that  Congress,  contem- 
plating the  inevitable  hardship  of  such  in- 
juries, and  hoping  to  diminish  the  economic 
loss  to  the  community  resulting  from 
them,  should  deem  it  wise  to  impose  their 
burdens  upon  those  who  could  measurably 
^  control  their  causes,  instead  of  upon  those 
who  are,  in  the  main,  helpless  in  that  re- 
gard. Such  a  policy  would  be  intelligible, 
and,  to  say  the  least,  not  so  unreasonable 
as  to  require  us  to  doubt  that  it  was  in- 
tended, and  to  seek  some  unnatural  inter- 
pretation of  common  words.  We  see  no 
error  in  this  part  of  the  case."  And  at 
the  present  term  of  this  court  we  were 
asked,  in  a  case  arising  under  the  safety 
appliance  act,  to  reconsider  the  question 
decided  in  the  Taylor  case.  We  declined  to 
do  so,  saying  in  an  opinion  just  now  hand- 
ed down:  "In  view  of  these  facts,  we  are 
unwilling  to  regard  the  question  as  to  the 
meaning  and  scope  of  the  safety  appliance 
act,  BO  far  as  it  relates  to  automatic  coup- 
lers on  trains  moving  interstate  traffic,  as 
open  to  further  discussion  here.  //  the 
court  was  wrong  in  the  Taylor  Oase,  the 
way  is  open  for  such  an  a/mendment  of  the 
statute  as  Congress  may,  in  its  discretion j 
deem  proper.  This  court  ought  not  now 
disturb  what  has  been  so  widely  accepted 
and  acted  upon  by  the  courts  as  having  been 
decided  in  that  case.  A  contrary  course 
would  cause  infinite  uncertainty,  if  not 
mischief,  in  the  administration  of  the  law 
in  the  Federal  courts.  To  avoid  misappre- 
heniion,  it  is  appropriate  to  say  that  we 
are  not  to  be  understood  as  questioning 
the  soundness  of  the  interpretation  hereto- 
fore placed  by  this  court  upon  the  safety 
appliance  act.  We  only  mean  to  say  that 
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until  Congress,  by  an  amendment  of  the 
statute,  changes  the  rule  announced  in  the 
Taylor  Case,  this  court  will  adhere  to  and 
apply  that  rule."  Chicago,  B.  &  Q.  R.  Co. 
V.  United  States,  220  U.  S.  559,  55  L.  ed. 
582,  31  Sup.  Ct.  Rep.  612.  When  counsel 
in  the  present  case  insisted  upon  a  rever- 
sal of  the  former  rulings  of  this  court,  and 
asked  such  an  interpretation  of  the  anti- 
trust act,  as  would  allow  reasonable  re- 
straints of  interstate  commerce,  this  court, 
in  deference  to  established  practice,  should, 
I  submit,  have  said  to  them:  "That  ques- 
tion, according  to  our  practice,  is  not  open 
for  further  discussion  here.  This  court 
long  ago  deliberately  held  (1)  that  the  act, 
interpreting  its  words  in  their  ordinary  ac- 
ceptation, prohibits  all  restraints  of  inter- 
state commerce  by  combinations  in  what- 
ever form,  and  whether  reasonable  or  un- 
reasonable; (2)  the  question  relates  to 
matters  of  public  policy  in  reference  to 
commerce  among  the  states  and  with  for- 
eign nations,  and  Congress  alone  can  deal 
with  the  subject;  (3)  this  court  would 
encroach  upon  the  authority  of  Congress 
if,  under  the  guise  of  construction,  it 
should  assume  to  determine  a  matter  of 
public  policy;  (4)  the  parties  must  go 
to  Congress  and  obtain  an  amendment  of 
the  anti-trust  act  if  they  think  this  court 
was  wrong  in  its  former  decisions;  and  (5) 
this  court  cannot  and  will  not  judicially 
legislate,  since  its  function  is  to  declare 
the  law,  while  it  belongs  to  the  legislative 
department  to  make  the  law."  Such  a 
course,  I  am  sure,  would  not  have  offended 
the  "rule  of  reason." 

But  my  brethren,  in  their  wisdom,  have 
deemed  it  best  to  pursue  a  different  course. 
They  have  now  said  to  those  who  condemn 
our  former  decisions  and  who  object  to  all 
legislative  prohibitions  of  contracts,  com- 
binations, and  trusts  in  restraint  of  inter- 
state commerce,  "You  may  now  restrain 
such  commerce,  provided  you  are  reasonable 
about  it;  only  take  care  that  the  restraint 
is  not  undue."  The  disposition  of  the  case 
under  consideration,  according  to  the  views 
of  the  defendants,  will,  it  is  claimed,  quiet 
and  give  rest  to  "the  business  of  the  coun- 
try." On  the  contrary,  I  have  a  strong  con- 
viction that  it  will  throw  the  buBinesa  of 
the  country  into  confusion  and  invite  wide- 
ly-extended and  harassing  litigation,  the 
injurious  effects  of  which  will  be  felt  for 
many  years  to  come.  When  Congress  pro- 
hibited every  contract,  or  combination,  or 
monopoly,  in  restraint  of  commerce,  it  pre- 
scribed a  simple,  definite  rule  that  all  could 
understand,  and  which  could  be  easily  ap- 
plied by  everyone  wishing  to  obey  the  law, 
and  not  to  conduct- their  business  in  viola- 
tion of  law.     But  now,  it  is  to  be  feared. 
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we  are  to  have,  in  cases  without  number, 
the  constantly  recurring  inquiry — difficult 
to  solve  by  proof — ^whether  the  particular 
contract,  combination,  or  trust  involved  In 
each  case  is  or  is  not  an  ''unreasonable"  or 
"undue"  restraint  of  trade.  Congress,  in 
effect,  said  that  there  should  be  no  re- 
straint of  trade,  in  any  form,  and  this  court 
solemnly  adjudged  many  years  ago  that 
Congress  meant,  what  it  thus  said  in  clear 
and  explicit  words,  and  that  it  could  not 
add  to  the  words  of  the  act.  But  those  who 
condemn  the  action  of  Congress  are  now,  in 
effect,  informed  thai  the  courts  will  al- 
low such  restraints  of  interstate  commerce 
as  are  shown  not  to  be  unreasonable  or 
undue. 

It  remains  for  me  to  refer,  more  fully 
than  I  have  heretofore  done,  to  another,  and, 
in  my  judgment, — ^if  we  look  to  the  future, 
— the  most  important,  aspect  of  this  case. 
That  aspect  concerns  the  usurpation  by  the 
judicial  branch  of  the  fzovernment  of  the 
functions  of  the  legislative  department. 
The  illustrious  men  who  laid  the  founda- 
tions of  our  institutions  deemed  no  part  of 
the  national  Constitution  of  more  conse- 
quence or  more  essential  to  the  permanency 
of  our  form  of  government  than  the  provi- 
sions imder  which  were  distributed  the 
powers  of  government  among  thrcfe  sep- 
arate, equal,  an4  co-ordinate  departments, 
legislative,  executive,  and  judicial.  This 
was  at  that  time  a  new  feature  of  govern- 
mental regulation  among  the  nations  of  the 
earth,  and  it  is  deemed  by  the  people  of 
every  section  of  our  own  country  as  most 
vital  in  the  workings  of  a  representative 
republic  whose  Constitution  was  ordained 
and  established  in  order  to  accomplish  the 
objects  stated  in  its  Preamble  by  the  means, 
hut  only  by  the  meana,  provided,  either  ex- 
pressly or  by  necessary  implication,  by  the 
instrument  itself.  No  department  of  that 
government  can  constitutionally  exercise 
the  powers  committed  strictly  to  another 
and  separate  department. 

I  said  at  the  outset  that  the  action  of 
the  court  in  this  case  might  well  alarm 
thoughtful  men  who  revered  the  Constitu- 
tion. I  meant  by  this  that  many  things  are 
intimated  and  said  in  the  court's  opinion 
which  will  not  be  regarded  otherwise  than 
as  sanctioning  an  invasion  by  the  judiciary 
of  the  constitutional  domain  of  Congress, 
—an  attempt  by  interpretation  to  soften  or 
modify  what  som«  regard  as  a  harsh  pub- 
lic policy.  This  court,  let  me  repeat, 
solemnly  adjudged  many  years  ago  that 
it  could  not,  except  by  "judicial  legisla- 
tion,** read  words  into  the  anti-trust  act 
not  put  there  by  Congress,  and  which,  be- 
ing inserted,  gives  it  a  meaning  which  the 
words  of  the  act,  as  passed,  if  properly  in- 
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terpretcd,  would  not  justify.  The  court  has 
decided  tTfat  it  could  not  thus  change  a 
public  policy  formulated  and  declared  by 
Congress;  that  Congress  has  paramount  au- 
thority to  regulate  interstate  commerce, 
and  that  it  alone  can  change  a  policy  once 
inaugurated  by  legislation.  The  courto  have 
nothing  to  do  with  the  wisdom  or  policy 
of  an  act  of  Congress.  Their  duty  is  to 
ascertain  the  will  of  Congress,  and  if  the 
statute  embodying  the  expression  of  that 
will  is  constitutional,  the  courts  must  re- 
spect it.  They  have  no  function  to  de- 
clare a  public  policy,  nor  to  amend  legis- 
lative enactments.  "Wliat  is  termed  the 
policy  of  the  government  with  reference  to 
any  particular  legislation,"  as  this  court 
has  said,  ''is  generally  a  very  imcertain 
thing,  upon  which  all  sorts  of  opinions, 
each  variant  from  the  other,  may  be  formed 
by  different  persons.  It  is  a  ground  much 
too  unstable  upon  which  to  rest  the  judg- 
ment of  the  court  in  the  interpretation  of 
statutes."  Hadden  v.  The  Collector  (Had- 
den  V.  Barney)  6  Wall.  107,  18  L.  ed.  618. 
Nevertheless,  if  I  do  not  misapprehend  its 
opinion,  the  court  has  now  read  into  the 
act  of  Congress  words  which  are  not  to  be 
found  there,  and  has  thereby  done  that 
which  it  adjudged  in  1896  and  1898  could 
not  be  done  without  violating  the  Constitu- 
tion; namely,  by  interpretation  of  a  stat- 
ute changed  a  public  policy  declared  by  the 
legislative  department. 

After  many  years  of  public  service  at 
the  national  capital,  and  after  a  somewhat 
close  observation  of  the  conduct  of  public 
affairs,  I  am  impelled  to  say  that  there  is 
abroad  in  our  land  a  most  harmful  ten- 
dency to  bring  about  the  amending  of  con- 
stitutions and  legislative  enactments  by 
means  alone  of  judicial  construction.  As  a 
public  policy  has  been  declared  by  the  leg- 
islative department  in  respect  of  interstate 
commerce,  over  which  Congress  has  entire 
control,  under  the  Constitution,  all  con- 
cerned must  patiently  submit  to  what  has 
been  lawfully  done,  until  the  people  of  the 
United  States — ^the  source  of  all  national 
power — shall,  in  their  own  time,  upon  re- 
flection and  thro\igh  the  legislative  depart- 
ment of  the  government,  require  a  change 
of  that  policy.  There  are  some  who  say 
that  it  is  a  part  of  one's  liberty  to  conduct 
commerce  among  the  states  without  being 
subject  to  governmental  authority.  But 
that  would  not  be  liberty  regulated  by  law, 
and  liberty  which  cannot  be  regulated  by 
law  is  not  to  be  desired.  The  supreme  law 
of  the  land,  which  is  binding  alike  upon 
all, — ^upon  Presidents,  Congresses,  the  courts 
and  the  people, — ogives,  to  Congress,  and  to 
Congress  alone,  authority  to  regulate  inter- 
state commerce,  and  when  Congress  forbids 
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Ktny  rastraint  of  such  commerce,  in  any 
form,  all  must  obey  its  mandate.  To  over- 
reach  the  action  of  Congress  merely  by  ju- 
dicial construction,  that  is,  by  indirection, 
is  a  blow  at  the  integrity  of  our  govern- 
mental system,  and  in  the  end  will  prove 
most  dangerous  to  all.  Mr.  Justice  Brad- 
ley widely  said,  when  on  this  bench,  that 
illegitimate  and  unconstitutional  practices 
get  their  first  footing  by  silent  approaches 
and  slight  deviations  from  legal  modes  of 
legal  procedure.  Boyd  v.  United  States, 
116  U.  S.  616,  635,  29  L.  ed.  746,  752,  6 
Sup.  Ct.  Rep.  524.  We  shall  do  well  to 
heed  the  warnings  of  that  great  jurist. 

I  do  not  stop  to  discuss  the  merits  of 
the  policy  embodied  in  the  anti-trust  act 
of  1800;  for,  as  has  been  often  adjudged, 
the  courts,  under  our  constitutional  sys- 
tem, have  no  rightful  concern  with  the  wis- 
dom or  policy  of  legislation  enacted  by  that 
branch  of  the  government  which  alone  can 
make  laws. 

For  the  reasons  stated,  while  concurring 
in  the  general  affirmance  of  the  decree  of 
the  Circuit  Court,  I  dissent  from  that  part 
of  the  judgment  of  this  court  which  directs 
the  modification  of  the  decree  of  the  Cir- 
cuit Court,  as  well  as  from  those  parts 
of  the  opinion  which,  in  effect,  assert  au- 
thority in  this  court  to  insert  words  in  the 
anti-trust  act  which  Congress  did  not  put 
there,  and  which,  being  inserted.  Congress 
is  made  to  declare,  as  part  of  the  public 
policy  of  the  country,  what  it  has  not  chos- 
en to  declare. 
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SAMUEL    GOMPERS    et    al.,    Petitioners, 

V. 

BUCK'S  STOVE  &  RANGE  COMPANY. 

(221  U.  S.  418,  55  L.  ed.  797,  31  Sup.  Ct. 

Rep.    492.) 

Injunction  -*  boycott  -*  verbal  acts. 

1.  A  court  of  equity  may  enjoin  the  con- 
tinuance of  a  boycott,  although  spoken 
words  or  written  matter  were  used  as  one 


of  the  instrumentalities  by  which  the  boy- 
cott was  made  effective. 

Appeal  —  contempt  —  reversible  error 
—  sentence  on  defective  count. 

2.  A  decree  adjudging  each  defendant 
guilty  of  the  independent  acts  set  out  in 
separate  paragraphs  of  a  petition  charging 
them  with  contempt  of  an  injunction  order, 
and  consolidating  sentence  without  indicat- 
ing how  much  of  the  punishment  was  im- 
posed for  the  disobedience  in  any  particy- 
lar  instance  should  be  reversed  if  it  appears 
that  the  defendants  have  been  sentenced 
on  any  charge  which,  in  law  or  in  fact* 
does  not  constitute  a  disobedience  of  the  in- 
junction. 

Contempt  '^  civil  or  criminal  —  punish- 
ment. 

3.  A  punitive  sentence  appropriate  only 
to  a  proceeding  at  law  for  criminal  con- 
tempt, where  the  contempt  consisted  in  do- 
in^  that  which  had  been  prohibited  by  an 
injunction,  could  not  properly  be  imposed  in 
contempt  proceedings  Which  were  instituted, 
entitled,  tried,  and,  up  to  the  moment  of 
sentence,  treated,  as  a  part  of  the  original 
cause  in  equity. 

Same  —  effect  of  settlement  of  main 
cause  '^  dismissal.     ^ 

4.  A  proceeding  in  equity  for  civil  con- 
tempt consisting  in  doing  that  which  was 
forbidden  by  an  injunction,  where  the  only 
remedial  relief  possible  was  a  fine  payable 
to  the  complainant,  must  be  dismissed 
without  prejudice  to  the  power  and  right 
of  the  court  granting  the  injunction  to  pun- 
ish for  contempt  by  proper  proceedings, 
where  there  has  been  a  complete  settlement 
between  the  parties  of  all  the  matters  in- 
volved in  the  original  cause. 

(May  15,  1911.) 

(CERTIORARI  to  the  Court  of  Appeals 
J  of  the  District  of  Columbia  to  review 
a  judgment  affirming  a  judgment  of  the 
Supreme  Court  punishing  petitioners  by 
imprisonment  for  alleged  contempt  of  an 
injunction  against  the  continuance  of  a 
boycott.     Reversed. 

Statement  by  Mr.  Justice  Lamar : 
This  is  a  proceeding  to  reverse  a  judg- 
ment  finding  that  Samuel  Gompers,  John 


Note.  —  Is  proceeding  for  contempt  for 
violation  of  injunction  civil  or  crim- 
inal. 

This  question  is  discussed  in  a  note  to 
Vilter  Mfg.  Co.  v.  Humphrey,  13  L.R.A. 
(N.S.)  691,  where  the  earlier  cases  will  bo 
found  collected.  In  that  note  it  is  stated 
that  mucli  confusion  exists  in  the  reported 
decisions  as  to  whether  or  not  contempt 
proceedings  in  such  cases  are  civil  or  crim- 
inal. The  reasons  for  this  confusion,  and 
the  proper  rule  to  be  applied  for  the  solu- 
tion of  this  question,  are  so  clearly  stated 
in  Hammond  Lumber  Co.  v.  Sailors'  Union. 
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107  Fed.  809,  that  a  lengthy  (quotation  from 
the  opinion  therein  will  be  justified.  The 
specific  '  holding  was  that  a  proceeding 
against  members  of  labor  unions  for  vio- 
lation of  an  injunction  restraining  inter- 
ference with  the  business  or  employees  of 
the  complainant  was  a  criminal  proceed- 
ing within  the  terms  and  meaning  of  a 
Federal  statute  providing  that  no  pleading 
of  a  party,  nor  any  discovery  or  evidence 
obtained  by  means  of  judicial  proceeding, 
should  be  given  in  evidence,  or  in  any 
manner  used  against  him  in  any  criminal 
proceeding.  The  court  said:  "The  power 
to  punish  for  contempt   is  universally  tec 
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Mitcliell,  and  Frank  Morrison  were  guilty 
of  contempt  in  violating  the  terms  of  an 
injunction  restraining  them  from  continu- 
ing a  boycott,  or  from  publishing  any  state- 
ment that  there  was  or  had  been  a  boycott ! 
against  the  Buck's  Stove  &  Range  Com- 
pany. The  contempt  case  grew  out  of  liti- 
gation reported  in  33  App.  D.  C.  83,  32 
L.R.A.(N.S.)  748,  33  App.  D.  C.  510.  It 
will  only  be  necessary  to  briefly  refer  to 
the  facts  set  out  rn  that  record. 

The  American  Federation  of  Labor  is 
composed  of  voluntary  associations  of  labor 
unions  with  a  large  membership.  It  pub- 
lishes the  American  Federation ist,  which 
has  a  wide  circulation  among  the  public 
and  the  Federation.  Samuel  Gompers  is 
president   and   editor   of   the   paper.     John 


Mitchell  is  vice  president  of  the  Federation 
and  president  of  the  United  Mine  Workers, 
one  of  the  affiliated  unions.  Frank  Morrison 
lias  charge  of  the  circulation  of  the  paper. 
The  Federation  had  a  diiforence  as  to  the 
hours  of  labor  with  the  Buck's  Stove  & 
Range  Company,  of  which  J.  W.  Van  Cleave 
was  president,  who  was  also  president  of 
tlie  American  Manufacturers'  Association. 
This  controversy  over  the  hours  of  work  re- 
sulted in  a  boycott  being  declared  against 
the  Buck's  Stove  &  Range  Company,  and  it 
was  thereupon  declared  "unfair"  and  was 
published  in  the  American  Federationist  on 
the  "Unfair"  and  "We  Don't  Patronize" 
lists.  The  company  filed  in  the  supreme ' 
court  of  the  District  of  Columbia  its  bill 
against     the     Federation,     the     defendants 


ognized  as  one  inherent  in  the  very  nature 
and  purpose  of  courts  of  justice;  it  is 
coeval  with  their  power  to  administer  jus- 
tice, and,  while  it  may  be  in  some  respects 
limited,  cannot  be  entirelv  taken  awav.  It 
subserves  at  once  tlie  double  office  of  pro- 
tecting the  dignity  and  authority  of  the 
tribnnal  and  aiding  in  the  enforcement  of 
civil  remedies,  and  mav  be  exerted  in  either 
civil  or  criminal  cases,  or  independently  of 
either,  and  either  solely  for  the  preserva- 
tion of  the  court's  autlioritv,  or  in  aid  of 
the  rights  of  the  litigant,  or  for  both  those 
purposes  combined.  By  reason  of  this  at- 
tribute, proceedings  in  contempt  are  regard- 
ed as  being  in  their  nature  anomalous, — 
that  is,  possessed  of  characteristics  which 
render  them  more  or  less  difficult  of  ready 
or  definite  classification  in  the  realm  of 
judicial  power;  and  this  has  led  to  their 
being  aptly  styled  sui  generis.  That  they 
are  largely  of  a  criminal  nature,  by  reason 
of  the  power  being  one  to  convict  and  pun- 
ish for  wrong  committed,  is  universally  con- 
ceded; and  yet  that  in  some  respects  they 
partake,  by  reason  of  the  ends  subserved,  of 
the  nature  of  a  civil  remedy,  is  likewise 
recognized.  This  duel  characteristic  has 
given  rise,  to  many  and  bitter  controvert 
sies  in  the  courts,  the  difficulty  being,  in 
most  cases,  to  determine  when  a  particu- 
lar proceeding  assumes  the  criminal  rather 
than  the  civil  aspect,  or  when  of  botli;  and 
if  the  latter,  which  feature  must  control." 
The  court  went  on  to  say  that  an  exam- 
ination of  the  decisions  of  the  Supreme 
Court  of  the  United  States  "will  disclose 
that  that  court  has  from  the  first  declared, 
and  since  consistently  maintained,  that  con- 
tempt proceedings,  while  not  to  be  re- 
garded as  in  any  sense  a  substitute  for  the 
ordinary  criminal  laws  of  the  country  (Re 
Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  900),  yet,  by  reason  of  the 
very  nature  of  the  power  involved,  they  are 
in  their  essential  characteristics  to  be 
deemed  primarily  criminal  and  punitory; 
that  while  they  possess  in  a  sense  and  for 
certain  purposes  a  civil  and  remedial  aspect, 
growing  out  of  the  fact  that  they  may  be 
invoked  to  coerce  or  aid  in  the  enforce- 
•U  L.R.A.(N.S.) 


ment  of  a  private  right  or  remedy,  this 
aspect  can  only  arise  in  any  instance  out 
of  the  nature  and  purpose  of  the  punish- 
ment adjudicated,  and  then  only  to  affect 
the  question  of  how  the  judgment  awarding 
such  punishment  may  be  reviewed.  In  oth- 
er, words,  the  result  of  those  cases  is  that 
where  the  punishment  imposed,  whether 
against  a  party  to  the  suit  or  a  stranger, 
is  wholly  or  primarily  to  protect  and  vindi- 
cate the  dignity  and  power  of  the  court, 
either  by  fine  payable  to  the  government, 
or  by  imprisonment,  or  both,  it  is  deemed 
a  jud^'ment  in  a  criminalcase  and  subject 
to  review  only  in  the  manner  provided  for 
review  of  judgments  in  criminal  cases; 
but  where  the  punishment  is  by  fine  direct- 
ed to  he  paid  to  a  party  in  the  nature  of 
damages  for  the  wrong  inflicted,  or  by  im- 
prisonment as  a  coercive  measure  to  enforce 
the  performance  of  some  act  for  the  benefit 
of  the  party,  or  in  aid  of  the  final  judgment 
or  decree  rendered  in  his  behalf,  in  such 
case  the  contempt  judgment  will,  if  made 
before  final  decree,  be  treated  as  in  the 
nature  of  an  interlocutory  order,  or,  if  made 
after  final  decree,  as  remedial  in  nature, 
and  will  be  reviewed  only  on  appeal  from 
the  final  decree,  or  in  such  other  mode  as  is 
appropriate  to  the  review  of  judgments  in 
civil  cases.  And  certain  it  is,  as  will  fur- 
thermore be  seen,  that  the  contention  of 
complainant,  that  the  nature  of  the  con- 
tempt proceeding  in  ^  any  case  necessarily 
partakes  of  the  nature  of  the  original  ac- 
tion or  proceeding  out  of  which  it  arises, 
is  wholly  unfounded.  The  fact  that  a  con- 
tempt has  arisen  in  a  civil  action,  such  as 
this,  in  no  way  tends  to  characterize  the  na- 
ture of  the  proceeding  for  its  correction. 
While  it  is  true  that  it  would  be  hard  to 
imagine  a  contempt  of  a  civil  aspect  arising 
in  a  criminal  case,  it  is  equally  true  that 
acts  of  contempt  of  a  criminal  aspect  do 
— and  most  frequently — arise  in  actions  of 
a  purely  civil  character." 

And  that  the  proceedings  to  punish  for 
the  violation  of  an  injunction  are  criminal 
in  their  nature,  rather  than  civil,  finds  sup- 
port in  Dunlavey  v.  Doggett,  38  Mont.  204, 
99  J*ac.  436,  in  which  a  recovery  was  denied 
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above  named  and  other  officers,  alleging , 
that  the  defendants  had  entered  into  a  con* 
spiracy  to  restrain  the  company's  state  and 
interstate  business,  in  pursuance  of  which 
they  had  boycotted  it,  published  it  on  the 
unfair  lists,  and  had  by  threats  also  coerced 
merchants  and  others  to  refrain  from  buy- 
ing Buck's  products  for  fear  that  they 
themselves  would  be  boycotted  if  they  con- 
tinued to  deal  with  that  company.  The 
result  of  the  boycott  had  been  to  prevent 
persons  from  dealing  with  it,  and  had  great- 
ly lessened  its  business  an£  caused  irrep- 
arable damage. 

After  a  lengthy  hearing,  the  court,  on 
December  18,  1907,  signed  a  temporary 
injunction,  which  became  efTective  when  the 
bond  required  was  given  on  December  the 
23d.    The  order  is  published  in  the  margin.t 

Thereafter  testimony  was  regularly  tak- 


en, and  on  March  23d,  1908,  the  injunction 
was  made  permanent,  with  provisions  al- 
most identical  with  the  temporary  order  of 
December  17,  1907. 

From  this  final  decree  the  defendants 
appealed,  but  before  a  decision  was  had, 
tlie  Buck's  Stove  &  Range  Company  began 
contempt  proceedings  by  filing  in  the  su- 
preme court  of  the  District  a  petition  en- 
titled "Buck's  Stove  &  Range  Company, 
plaintiff,  v.  The  American  Federation  of 
Labor  et  al.,  defendants.  No.  27,  305,  Equi- 
ty," alleging  that  petitioner  had  "filed  in 
this  cause  its  original  bill  of  complaint, 
naming  as  defendants,  among  others,  Samu- 
el Gompers,  Frank  Morrison,  and  John 
Mitchell."  All  of  the  record  and  testimony 
in  the  original  cause  was  made  a  part  of 
the  petition,  as  follows: 

"Reference  is  hereby  made  to  the  orig- 


to  the  plaintiff  for  his  expenses  in  a  former 
action  brought  to  punish  the  defendant's 
violation  of  a  restraining  order  of  the  court. 
It  was  declared  that  "contempt  proceed- 
ings under  the  Code  of  Civil  Procedure  are 
8ui  generis,  and  have  most,  if  not  all,  of 
the  characteristics  of  a  criminal  case,  and 
few,  if  any,  of  a  civil  action." 

On  the  other  hand,  in  Costilla  Land  & 
Invest.  Co.  v.  Allen,  15  N.  M.  528,  110  Pac. 
847,  proceedings  to  punish  the  violation  of 
a  preliminary  injunction  order  were  spe- 
cifically held  to  be  civil  in  character.  The 
court  said:  "The  border  line  between  what 
may  be  termed  civil  and  what  criminal  con- 
tempt is,  as  has  been  pointed  out  by  many 
authorities,  exceedingly  indistinct  and  nar- 
row, leaving  it  often  a  question  of  extreme 
refinement  as  to  whether  the  act  was  one  or 
the  other.  Of  course,  all  judgments  for  con- 
tempt are  in  a  sense  punitive,  since  the  sen- 
tence imposed,  even  if  simply  to  preserve 
private  rights,  and  even  if  the  so-called 
fine  go  to  the  litigant  purely  by  way  of 
reimbursement,  has  the  effect  to  punish  the 
recalcitrant  and  to  declare  the  purpose  of 
the  court  that  its  orders  shall  not  be 
trifled  with.  The  authorities,  however, 
draw  a  distinction  between  those  contempts 
where  the   protection   of  the   court  and   a 


vindication  of  its  dignity  are  the  main  ob- 
jects of  the  proceeding  and  those  where  a 
more  effective  remedy  to  private  litigants 
is,  after  all,  the  purpose  of  what  is  done." 

And  in  Re  McCormick,  132  App.  Div. 
921,  117  N.  Y.  Supp.  70,  a  proceeding  to 
punish  for  "a  criminal  contempt"  under  the 
Code  of  Civil  Procedure  for  the  wilful  vio- 
lation of  an  injunction  was  held  to  be  a 
"civil  special  proceeding." 

And  that  a  proceeding  in  contempt  based 
on  the  violation  of  an  injunction  is  a  civil 
proceeding  seems  properly  inferred  from 
the  language  used  in  Gorham  v.  New  Haven, 
82  Conn.  153,  72  Atl.  1012,  in  which  it  was 
held  that  a  motion  for  an  attachment  of 
contempt  for  tlie  disobedience  of  an  injunc- 
tion order  was  not  disconnected  from  the 
decree  which  it  sought  to  enforce,  it  being 
but  an  incident  to  the  original  action.  The 
court  then  went  on  to  say  that  proceeding^ 
for  contempt  were  of  two  classes, — crimi- 
nal, to  preserve  the  power  and  vindicate  the 
dignity  of  the  courts  and  to  punish  disobe- 
dience of  their  orders;  and  civil,  to  protect 
and  enforce  the  rights  of  private  parties, 
and  compel  obedience  to  the  orders  and 
judgments  of  courts  made  to  enforce  such 
parties*  rights  and  remedies.       J.  A.  C. 


tOrdered  that  the  American  Federation 
of  Labor,  Samuel  Gompers,  Frank  Morri- 
son, .  ^  •  John  Mitcliell,  .  .  .  their 
and  each  of  their  agents,  servants,  attor- 
neys, confederates,  and  any  and  all  persons 
acting  in  aid  of  or  in  conjunction  with  them 
or  any  of  them,  be,  and  they  are  hereby, 
restrained  and  enjoined  until  the  final  de- 
cree in  said  cause  from  conspiring,  agreeing, 
or  combining  in  any  manner  to  restrain,  ob- 
struct, or  destroy  the  business  of  the  com 
plainant,  or  to  prevent  the  complainant 
from  carrying  on  the  same  without  inter- 
ference from  them  or  any  of  them,  and 
from  interfering  in  any  manner  with  the 
sale  of  the  product  of  the  complainant's 
factory  or  business  by  defendants,  or  by 
any  other  person,  firm,  or  corporation,  and 
from  declaring  or  threatening  anv  bovcott 
U  L.R.A.(N.S.) 


against  the  complainant  or  its  business,  or 
the  product  of  its  factory,  or  against  any 
person,  firm,  or  corporation  engaged  in  hand- 
ling or  selling  the  said  product,  and  from 
abetting,  aiding,  or  assisting  in  any  such 
boycott,  and  from  printing,  issuing,  pub- 
lishing or  distributing  through  the  mails, 
or  in  any  other  manner,  any  copy  or  copies 
of  the  American  Federationist,  or  any  other 
printed  or  written  newspapers,  magazine, 
circular,  letter,  or  other  document  or  in- 
strument whatsoever,  which  shall  contain 
or  in  any  manner  refer  to  the  name  of  the 
complainant,  its  business  or  its  product  in 
the  "We  Don't  Patronize,"  or  the  "Unfair" 
list  of  the  defendants,  or  any  of  them,  their 
agents,  servants,  attorneys,  confederates,  or 
other  person  or  persons  acting  in  aid  of 
or  in  conjunction  with  them,  or  which  con- 
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inal  bill  and  exhibits  filed,  the  answer  and 
amended  answer  of  the  defendants,  the 
testimony  taken  on  both  sides,  the  original 
order  restraining  and  enjoining  the  defend- 
ants pendente  lite,  and  the  final  decree  in 
the  cause,  and  each  and  every  other  paper 
and  proceeding  in  this  cause  from  the  insti- 
tution of  the  suit  to  the  filing  of  this 
petition,  and  it  is  prayed  that  the  same 
may  be  taken  and  read  as  a  part  thereof 
at  any  and  all  hearings  on  this  petition, 
whether  in  this  court  or  on  appeal  from 
its  decisions  herein  rendered." 

Some  of  the  publications  were  charged 
to  be  in  violation  of  the  terms  of  the 
temporary  injunction,  dated  •December  23, 
1907,  and  others  were  alleged  to  be  in 
violation  of  the  final  decree  dated  March 
23,   1908. 

The  petition  set  out  in  nine  distinct  para- 
graphs the  speeches,  editorials,  and  publica- 
tions made  at  different  times  by  the  several 
defendants,  charging  that  in  each  instance 
they  continued  and  were  intended  to  con- 
tinue the  boycott,  and  to  republish  the  fact 
that  the  complainant  was  or  had  been  on 
the  "unfair  list."  It  concluded  by  alleging 
that  by  the  devices,  means,  speeches,  and 
publications  set  forth,  and  in  contempt  of 
court,  the  defendants  had  disobeyed  its 
orders  and  violated  the  injunction.  The 
prayer  was  (1)  that  the  defendants  be 
required  to  show  cause  why  they  should  not 


be  attached  for  contempt,  and  adjudged  by 
the  court  to  be  in  contempt  of  its  order  and 
its  decree  in  this  cause,  and  be  punished 
for  the  same.  (2)  And  that  petitioner 
may  have  such  other  and  further  relief  as 
the  nature  of  its  case  may  require.  Signed: 
Buck's  Stove  &  Range  Company,  by  J.  W. 
Van  Cleave,  President.  It  was  also  sworn 
to  by  the  president  of  the  company  and 
signed  by  its  solicitors. 

A  rule  to  show  cause  issued,  requiring 
eacn  of  the  defendants  to  show  cause  why 
they  should  not  be  adjudged  to, be  in  con- 
tempt and  be  punished  for  the  same.  Each 
of  the  defendants  answered  under  oath,  and, 
as  treating  the  contempt  proceeding  as  a 
part  of  tlie  original  cause,  admitted  the 
allegations  as  to  the  history  of  the  liti- 
gation in  paragraphs.  2,  3,  4,  and  5  of  the 
petition,  but  "for  greater  accuracy  refer 
to  the  record  in  tins  cause,"  Publications 
were  admitted,  but  explained.  Each  of  the 
defendants  denied  under  oath  that  he  had 
been  in  disregard  or  contempt  of  the  court's 
order,  and  denied  that  any  of  the  acts  and 
charges  complained  of  constituted  a  vio- 
lation of  the  order.  There  were  several 
issues  bf  fact  on  %vhich  much  evidence  was 
taken.  This  related  to  the  question  of 
intent,  and  whether  there  had  been  a  pur- 
pose and  plan  to  evade  any  injunction 
which  might  be  granted.  There  was  also 
an  issue  as  to  whether  John  Mitchell  had 


tains  any  reference  to  the  complainant,  its 
business  or  product,  in  connection  with  the 
term  "Unfair"  or  with  the  "We  Don't  Pat- 
ronize" list,  or  with  any  other  phrase, 
word,  or  words  of  similar  import,  and  from 
publishinfl^  or  otherwise  circulating,  wheth- 
er in  writing  or  orally,  any  statement  or 
notice  of  any  kind  or  character  whatsoever, 
calling  attention  of  the  complainant's  cus* 
tomers,  or  of  dealers  or  tradesmen,  or  the 
public,  to  any  boycott  against  the  com- 
plainant, its  business  or  its  product,  or  that 
the  same  are,  or  were,  or  have  been  declared 
to  be  "unfair,"  or  that  it  should  not  be 
purchased  or  dealt  in  or  handled  by  any 
dealer,  tradesman,  or  other  person  whom- 
soever, or  by  the  public,  or  any  representa- 
tion or  statement  of  like  effect  or  import, 
for  the  purpose  of,  or  tending  to,  any  in- 
jury to  or  interference  with  the  complain- 
ant's business,  or  with  the  free  and  unre- 
stricted Rale  of  its  product,  or  of  coercing 
or  inducing  any  dealer,  person,  firm,  or  cor- 
poration, or  the  public,  not  to  purchase, 
use,  buy,  trade  in,  deal  in,  or  have  in  pos- 
session stoves,  ranges,  heating  apparatus, 
or  other  product  of  the  complainant,  and 
from  threatening  or  intimidating  any  per- 
son or  persons  whomsoever  from  buying, 
selling,  or  otherwise  dealing  in  the  com- 
plainant's product,  either  directly  or 
through  orders,  directions,  or  suggestions 
to  committees,  assoc-iationa,  officers,  agents, 
or  others,  for  the  performance  of  any  such 
acts  or  threats  as  hereinbefore  above  speci- 
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fied,  and  from  in  any  manner  whatsoever 
impeding,  obstructing,  interfering  with,  or 
restraining  the  complainant's  business, 
trade,  or  commerce,  whether  in  the  state  of 
Missouri  or  in  other  states  and  territories 
of  the  United  States,  or  elsewhere  where- 
soever, and  from  soliciting,  directing,  aid- 
ing, assisting,  or  abetting  any  person  or 
persons,  company  or  corporation,  to  do  or 
cause  to  be  done  any  of  the  acts  or  things 
aforesaid. 

And  it  is  further  ordered  by  the  court 
that  this  order  shall  be  in  full  force,  obliga- 
tory and  binding  upon  the  said  defend- 
ants and  each  of  them  and  their  said  offi- 
cers, members,  agents,  servants,  attorneys, 
confederates,  and  all  persons  acting  in  aid 
of^or  in  conjunction  with  them,  upon  the 
service  of  a  copy  thereof  upon  them  or  their 
solicitors  or  solicitor  of  record  in  this 
cause:  Provided,  The  complainant  shall 
first  execute  and  file  in  this  cause,  with  a 
surety  or  sureties  to  be  approved  by  the 
court  or  one  of  the  justices  thereof,  an  un- 
dertaking to  make  good  to  the  defendants 
all  damage  by  them  suffered  or  sustained 
by  reason  of  wrongfully  and  inequitably 
suing  out  this  injunction,  and  stipulating 
that  the  damages  may  be  ascertained  in 
such  manner  as  the  justice  of  this  court 
shall  direct,  and  that,  on  dissolving  the  in- 
junction, he  may  give  judgment  thereon 
ngainst  the  principal  and  sureties  for  said 
damages  in  the  decree  itself,  dissolving  the 
injunction. 
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put  a  resolution  to  tlie  convention  of*  the 
United  Mine  Workers;  whether  Samuel 
Gompers  and  Frank  Morrison  had  rushed 
the  mailing  jf  the  January  issue  of  the 
American  Federationist,  on  December  22,  so 
as  to  avoid  the  injunction  dated  December 
17,  which  became  operative  on  giving  bond 
by  complainant  on  Decemfber  23;  and  also 
whether  they-  had  thereafter  sold  and  cir- 
culated copies  of  this  issue  containing  the 
Buck's  Stove  Company  on  the  "Unfair"  and 
"We  Don't  Pafronize"  lists.  Evidence  \aB 
taken  partly  by  deposition,  partly  before 
an  examiner  in  chancerv. 

Each  of  the  defendants  was  called  as 
a  witness  by  the  complainant,  and  each 
testified  as  to  facts  on  which  the  allega- 
tion of  intent  or  evasion  was  based,  and  as 
to  the  publications,  speeches,  and  resolu- 
tions which  he  was  accused  of  having  made, 
and  which  the  petition  alleged  constituted 
an  act  of  disobedience  and  contempt  of 
court. 

"The  court  made  a  special  finding  as  to 
two  of  the  nine  charges,  and  then  found 
that  all  three  of  the  defendants  were  guilty 
of  the  several  acts  charged  in  paragraphs 
17  and  26;  that  respondents  Gompers  and 
Morrison  were  guilty  of  the  several  acts 
charged  in  the  16th  and  20th  paragraphs; 
that  respondent  Morrison  was  guilty  of  the 
acts  charged  in  the  25th  paragraph;  and 
that  respondent  Gompers  was  guilty  of  the 
several  acts  charged  in  the  paragraphs  19, 
21,    22    and    23.      The    finding    concluded: 

"The  court,  being  fully  advised  in  the 
premises,  it  is  by  it,  this  23d  day  of 
December,  A.  d.  1908,  considered  that  the 
said  respondents,  Samuel  Gompers,  Frank 
Morrison,  and  John  Mitchell,  are  guilty 
of  contempt  in  their  said  disobedience  of 
th&  plain  mandates  of  the  said  injunction; 
and  it  is  therefore  ordered  and  adjudged 
that  the  said  respondent  Frank  Morrison 
be  confined  and  imprisoned  in  the  United 
States  jail  in  the  District  of  Columbia 
for  and  during  a  period  of  six  months; 
that  the  said  respondent  John  Mitchell  be 
confined  and  imprisoned  in  the  said  jail 
for  and  during  a  period  of  nine  months; 
and  that  the  respondent  Samuel  Gompers 
be  confined  and  imprisoned  in  tlie  said  jail 
for  and  during  a  period  of  twelve  months: 
said  imprisonment  as  to  each  of  said 
respondents  to  take  efl'ect  from  and  includ- 
ing the  date  of  the  arrival  of  said  respec- 
tive respondents   at  said  jail." 

On  the  same  day  the  defendants  entered 
an  appeal,  which  was  allowed,  and  bail 
fixed.  After  notice  to  the  defendants  the 
complainant  moved  "the  court  to  amend  or 
supplement  its  decree  by  awarding  to  it 
its  costs  against  the  defendants  under  the 
proceedings  in  contempt  against  them." 
This  motion  was  granted  in  an  order  which 
34  L.R.A.(N.S.) 


recited  that  "upon  consideration  of  the 
motion  of  complainant,  filed  in  the  above 
cause,  for  award  of  its  costs  in  the  con- 
tempt proceedings  in  said  cause  against  the 
defendants  Samuel  Gompers,  John  Mitchell, 
and  Frank  Morrison,  and  after  argument 
by  the  solicitors  of  the  respective  parties, 
the  motion  is  granted,  and  it  is  ordered 
that  the  complainant,  the  Buck's  Stove  & 
Range  Company,  do  recover  against  the 
defendants  named,  its  costs  in  the  said  con- 
tempt proceeding,  to  be  taxed  by  the  clerk, 
and  that  it  have  execution  therefor  as  at 
law." 

The  parties  also  entered  into  a  stipu- 
lation, the  material  portions  of  which  are 
as  follows: 

"For  the  purpose  of  avoiding  unnecessary 
cost  in  the  matter  of  the  appeal  by  the 
defendants  Samtuel  H.  Gompers,  John 
Mitchell,  and  Frank  Morrison  from  the 
judgment  against  them  under  the  contempt 
proceedings  in  the  above  entitled  cauSfe,  it 
is  stipulated  that,  .  .  .  with  the  ap- 
proval of  the  court  of  appeals,  the  record 
in  the  above  cause  [Buck's  Stove  &  Range 
Co.  V.  American  Federation  of  Labor  et  al.] 

.  .  .  may  be  read  from  by  either  party 
to  the  appeal  in  said  contempt  proceedings, 
in  so  far  as  the  same  may  be  relevant  and 
material,  with  like  effect  as  if  the  said 
record  of  the  original  cause  were  embraced 
in  the  transcript,  in  the  appeal  from  the 
said  contempt  proceedings." 

This  stipulation  was  signed  by  counsel 
for  the  defendants  and  for  the  Buck's  Stove 
&  Range  Company. 

Tlie  petition  in  the  contempt  proceeding, 
the  answer,  orders,  final  decree,  amendc^l 
decree,  and  stipulations,  were  all  entitled 
in  the  orginal  cause,  "Buck  Stove  &  Range 
Company  v.  The  American  Federation  of 
Labor,  Samuel  Gompers,  John  Mitchell, 
Frank  Morrison,  et  al."  The  appeal  papers 
in  the  court  of  appeals  of  the  District 
were,  and  those  here  on  certiorari  are, 
entitled  "Samuel  Gompers,  John  Mitchell, 
and  Frank  Morrison,  appellants,  v.  The 
Buck  Stove  &  Range  Company." 

On  December  23d,  1908,  the  defendants 
were  found  guilty  of  contempt,  and  on  the 
same  day  they  appealed.  On  March  2C, 
1909,  the  court  of  appeals  rendered  its 
decision  in  favor  of  the  Buck's  Stove  Com- 
pany on  the  appeal  from  the  decree  of 
March  23d,  1908,  and  found  that  the  decree 
was,  in  some  respects,  erroneous,  and  modi- 
fied it  accordingly.  From  that  decision 
both  parties  appealed  to  this  court, — ^the 
Buck's  Stove  Company  contending  that  it 
was  error  to  modify  in  any  respect;  the 
American  Federation  of  Labor  et  al.  con- 
tending that  the  court  of  appeals  erred  in 
not  reversing  and  setting  aside  as  a  whole 
the  decree  granting  the  injunction. 
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There  subsequently  came  on  to  be  beard 
in  the  court  of  appeals  of  the  District  of 
Columbia  the  appeal  from  the  decree  in  the 
contempt  proceeding.  On  that  hearing  the 
Buck's  Stove  and  Range  Company  moved  to 
dismiss  the  appeal,  because  the  evidence 
had  not  been  incorporated  in  a  bill  of 
exceptions,  claiming  that  it  was  a  criminal 
proceeding  and  was  governed  by  the  prac- 
tice applicable  to  law  cases.  This  motion 
was  resisted  bv  the  defendants,  who  con- 
tended  that  the  contempt  proceedings  were 
a  part  of  the  equity  cause,  and  that  the 
case  was  to  be  governed  by  equity  practice, 
in  which  the  whole  record  could  be  exam- 
ined on  appeal. 

The  court  of  appeals  held  that  the  pro- 
ceeding was  for  criminal  contempt,  and 
that  for  want  of  a  bill  of  exceptions  it 
could  not  examine  the  testimony,  but  must 
treat  the  findings  of  fact  by  the  judge  as 
conclusive,  and  limit  its  consideration  to 
the  question  whether,  as  a  matter  of  law, 
the  petition  charged  and  the  finding  found 
acts  which  amounted  to  a  violation  of  the 
injunction.  It  held  that  some  of  the  facts 
alleged  did  constitute  a  good  charge  of 
contempt,  and  as  each  of  the  defendants 
was  found  to  be  guilty  of  at  least  one  of 
such  acts  of  disobedience  constituting  a 
violation  of  the  injunction  and  a  contempt 
of  court,  it  held  that  the  conviction  must 
be  sustained,  lliis  ruling  was  put  on  the 
ground  that  on  a  general  verdict  of  guilty, 
the  conviction  and  sentence  on  an  indict- 
ment containing  several  counts,  some  of 
which  were  bad,  must  stand,  if  those  which 
were  good  would  sustain  the  sentence.  It 
therefore  not  only  refused  to  examine  the 
evidence,  to  determine  whether  the  proof 
was  sufficient  to  sustain  the  conviction,  but 
it  also  declined  to  consider  the  sufficiency 
of  the  other  charges  in  the  petition,  of 
which  the  defendants  were  also  found  guil- 
ty. It  affirmed  the  judgment  of  the  supreme 
court  of  the  District.  The  defendants  there- 
upon applied  for  and  obtained  a  writ  of 
certiorari. 

The  appeal  and  cross* appeal  in  the  orig- 
inal cause  of  the  Buck's  Stove  &  Range 
Company  v.  American  Federation  of  Labor 
were  heard  here  together.  During  the  argu- 
ment it  appeared  that  the  parties  had 
settled  their  differences,  and  on  the  ground 
that  the  questions  were  moot  this  court 
dismissed  both  appeals.  219  U.  S.  581, 
66  L.  ed.  345,  31  Sup.  Ct.  Rep.  472.  Follow- 
ing this  disposition  of  those  appeals,  and 
on  the  same  day,  the  contempt  case  was 
called,  and  was  argued  by  counsel  for  the 
Buck's  Stove  &  Range  Company  and  coun- 
sel for  Samuel  Oompers,  Frank  Morrison, 
and  John  MitchelL 
H  L.R.A.(N.S.) 


Messrs.  Alton  B.  Parker  and  Jackson 
H.  Ralston  F.  Ij.  Slddons,  W.  E. 
Kichardson,    and   John   T.   Walker,   for 

petitioners: 

The  contempt  proceedings  were  civil,  not 
criminal. 

Re  Nevitt,  54  C.  C.  A.  622,  117  Fed.  460; 
Bessette  v.  W.  B.  Conkey  Co.  194  U.  S.  328, 
48  L.  ed.  1002,  24  Sup.  Ct.  Rep.  665;  Re 
Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15  Sup. 
Ct.  Rep.  900;  Fischer  v.  Hayes,  19  Blatchf. 
184,  7  Fed.  96;  Garrigan  v.  United  States, 
23  L.R.A.(N.S.)  1295,  89  C.  C.  A.  494,  163 
Fed.  19;  Indianapolis  Water  Co.  v.  Amer- 
ican Strawboard  Co.  75  Fed.  972;  Hendryx 
V.  Fitzpatrick,  19  Fed.  813. 

An  order  of  a  court  in  excess  of  its  power 
in  a  case  or  proceeding  within  its  jurisdic- 
tion as  to  parties  and  subject-matter  is 
void;  of  no  more  force  than  if  it  had  acted 
without  jurisdiction  of  either  the  parties 
or  the  subject-matter;  a  mere  nullity  which 
cannot  be  made  the  basis  of  a  proceeding 
for  contempt  or  any  proceeding  whatever; 
and  a  party  sentenced  for  disobedience  of 
such  an  order  will  be  discharged  on  habeas 
corpus. 

Ex  parte  Rowland,  104  U.  S.  604,  26  L. 
ed.  861;  Ex  parte  Harding,  120  U.  S.  782, 
30.  L.  ed.  824,  7  Sup.  Ct.  Rep.  780;  Re 
Ayers,  123  U.  S.  443,  31  L.  ed.  216,  8  Sup. 
Ct.  Rep.  164;  Ex  parte  Terry,  128  U.  S. 
289,  32  L.  ed.  405,  9  Sup.  St.  Rep.  77;  Re 
Coy,  127  U.  S.  731,  32  L.  ed.  274,  8  Sup. 
Ct.  Rep.  1263;  Ex  parte  Reed,  100  U.  S. 
13,  25  L.  ed.  538;  Ex  parte  Clark,  100  U. 
S.  399,  26  L.  ed.  715;  Ex  parte  Curtis,  106 
U.  S.  371,  27  L.  ed.  232,  1  Sup.  a.  Rep. 
381 ;  Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed. 
1117,  5  Sup.  Ct.  Rep.  724;  Ex  parte  Wil- 
son, 114  U.  S.  417,  29  L.  ed.  89,  5  Sup.  Ct. 
Rep.  935,  4  Am.  Crim.  Rep.  283;  Re  Tyler, 
149  U.  vS.  180,  37  L.  ed.  694,  13  Sup.'  Ct. 
Rep.  785;  Ex  parte  Siebold,  100  U.  S.  371, 
25  L.  ed.  717;  Ex  parte  Parks,  93  U.  8. 
18,  23  L.  ed.  787;  Re  Mills,  135  U.  S.  263, 
34  L.  ed.  107,  10  Sup.  Ct.  Rep.  762;  Ex 
parte  Lange,  18  Wall.  163,  21  L.  ed.  872; 
Virginia  v.  Rives,  100  U.  S.  313,  25  L.  ed. 
667;  Re  Nielsen,  131  U.  S.  176,  33  L..ed. 
118,  9  Sup.  Ct.  Rep.  672. 

As  an  attribute  of  citizenship,  every  per- 
son has  a  right  to  speak,  print,  and  circu- 
late any  statement  or  any  speech  in  any 
terms  he  may  see  fit,  subject  only  to  respon- 
sibility for  damages,  to  be  ascertained  in 
a  civil  action  brought  by  any  other  person 
who  shall  claim  to  have  sustained  injury 
thereby,  or  to  a  penalty  previously  de- 
clared by  legislative  enactment  to  be  im- 
posed, and  enforced  by  due  process  in  a 
court  of  common  law. 

Patterson  v.  Colorailo,  205  IT.  S.  454, 
463-465,  61  L.  ed.  879,  881,  882,  27  Sup. 
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Ct.  Rep.  556,  10  A.  &  E.  Ann.  Cas.  689;  . 
Life  Asso.  of  America  v.  Boogher,  3  Mo. 
App.  173;  State  ex  rel.  Laversey  v.  Civil 
Diet.  Judge,  34  La.  Ann.  741;  Lindsay  & 
Co.  V.  Montana  Federation  of  Labor,  37 
Mont.  264,  18  L.R.A.(N.S.)  707,  127  Am. 
St.  Rep.  722,  98  Pac.  127;  Marks  &  H. 
Jeans  Clothing  Co.  v.  Watson,  168  Mo.  133, 
56  L.R.A.  951,  90  Am.  St.  Rep.  440,  67  S. 
W.  391;  Marlin  Fire  Arms  Co.  v.  Sheilds, 
171  N.  Y.  384,  59  L.R.A.  310,  64  N.  E.  163; 
16  Pari.  Deb.  341;  May,  Const.  History  of 
England;  H.  C.  1795,  32  Pari.  Hist.  419. 
'  There  is  no  remedy  for  an  abuse  of  the 
right  of  free  speech  and  tlie  freedom  of  the 
press,  except  an  action  at  law  for  damages 
or  a  criminal  prosecution. 

Patterson  v.  Colorado,  205  U.  S.  454,  51 
L.  ed.  879,  27  Sup.  Ct.  Rep.  556,  10  A.  & 
E.  Ann.  Cas.  689;  Fleming  v.  Newton,  J 
H.  L.  Cas.  363;  Story,  Const.  §  1885;  De 
Lolme,  Const.  England,  872;  Abbott's  Law 
Diet.;  Negley  v.  Farrow,  60  Md.  176,  45 
Am.  Rep.  715;  Cooley,  Const.  Lim.  §  441; 
Kent,  Com.  24;  Gee  v.  Pritchard,  2  Swanst. 
413,  19  Revised  Rep.  87 ;  Martin  v.  Wright, 
6  Sim.  297;  Seeley  v.  Fisher,  11  Sim.  58J, 

10  L.  J.  Ch.  N.  S.  274;  Clark  v.  Freeman, 

11  Beav.  112,  17  L.  J.  Ch.  N.  S.  142,  12 
Jur.  149;  Francis  v.  FHnn,  112  U.  S.  385, 
30  L.  ed.  165,  6  Sup.  Ct.  Rep.  1148;  Balliet 
V.  Cassidy,  104  Fed.  705;  Montgomery 
Ward  &  Co.  v.  South  Dakota  Retail  Mer- 
chants' &  H.  Dealers'  Asso.  150  Fed.  418. 

Messrs.  J.  J.  Darlington  and  Daniel 
Davenport  for  respondent: 

The  injunction  was  not  invalid  as  being 
in  violation  of  the  constitutional  right  of 
free  speech  and  a  free  press. 

Rocky  Mountain  Bell  Teleph.  Co.  v.  Mon- 
tana Federation  of  Labor,  156  Fed.  822; 
Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo. 
421,  22  L.R.A.(N.S.)  607,  128  Am.  St.  Rep. 
492,  114  S.  W.  997;  Graham  v.  St.  Charles 
Street  R.  Co.  47  La.  Ann.  214,  27  L.R.A. 
416,  49  Am.  St.  Rep.  366,  16  So.  806;  State 
V.  Goodwin,  37  I^.  Ann.  713;  Reynolds  v. 
Davis,  198  Mass.  300,  17  L.R.A.(N.S.)  162, 
84  N.  E.  457;  Sherry  v.  Perkins,  147  Mass. 
212,  9  Am.  St.  Rep.  689,  17  N.  E.  307; 
Erdman  v.  Mitchell,  207  Pa.  79,  63  L.R.A. 
534,  99  Am.  St.  Rep.  783,  56  Atl.  327;  Pur- 
vis V.  Local  No.  500,  U.  B.  C.  &  J.  214  Pa. 
348,  12  L.R.A. (N.S.)  642,  112  Am.  St.  Rep. 
757,  63  Atl.  585,  0  A.  &  E.  Ann.  Cas.  275; 
Barr  r.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Goldberg,  B.  k  Co.  v. 
Stablemens*  Union  Local  No.  8760,  149  Cal. 
432,  8  L.R.A.(N.S.)  460,  117  Am.  St.  Rep. 
145,  86  Pac.  800,  9  A.  &  E.  Ann.  Cas.  1219; 
Re  Chiles  (Texas  v.  White)  22  Wall.  157- 
167,  22  L.  ed.  819-822;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich.  498, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13;  State  v.  Stewart,  59  Vt.  286,  59  Am. 
Rep.  710,  9  Atl.  5r)9;  Coeur  d'Alene  Consol. 
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Min.  Co.  ▼.  Miners'  Union,  19  L.R.A.  382, 
51  Fed.  267;  Thomas  v.  Cincinnati,  N.  O.  A 
T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788,  62 
Fed.  805 ;  National  Teleph.  Co.  v.  Kent,  156 
Fed.  176;  People  v.  Croswell,  3  Johns.  Cas. 
337;  Gilbert  v.  Micklc,  4  Sandf.  Ch.  357; 
Story,  Const.  §  1885;  Ogden,  Libel  &  Slan- 
der, chap.  11;  Kent,  Com.  pp.  393,  394. 

Circulars,  placards,  banners,  inscriptions, 
letters,  verbal  notices,  demands  and  claims, 
however  expressed,  in  aid  of  boycotts,  have 
been  held  the  proper  subjects  of  injunction. 

Sherry  v.  Perkins,  147  Mass.  212,  0  Am. 
St.  R^p.  689,  17  N.  E.  307;  My  Maryland 
Lodge  No.  186  v.  Adt,  100  Md.  249,  68 
L.R.A.  752,  59  Atl.  721;  Jackson  v.  Stan- 
field,  137  Tnd.  592,  23  L.R.A.  G88,  36  N.  E. 
345,  37  N.  E.  14;  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  63  L.R.A.  763,  103 
Am.  St.  Rep.  477,  97  N.  W.  663,  1118,  t 
A.  k  E.  Ann.  Cas.  172;  Brown  r.  Jacobs' 
Pharmacy  Co.  116  Ga.  439,  67  L.R.A.  647, 
90  Am.  St.  Rep.  126,  41  S.  E.  563;  Erdman 
V.  Mitchell,  207  Pa.  79,  63  L.R.A.  634,  99 
Am.  St.  Rep.  783,  56  Atl.  327;  Purvis  v. 
Local  No.  500,  U.  B.  C.  &  J.  214  Pa.  848,  12 
L.R.A.(N.S.)  642,  112  Am.  St.  Rep.  767,  63 
Atl.  685,  6  A.  &  E.  Ann.  Cas.  276;  Emackv. 
Kane,  34  Fed.  46;  Casey  v.  Cincinnati  Ty- 
pographical Union  No.  3,  12  L.R.A.  193, 
45  Fed.  135;  Loewe  v.  California  Federa- 
tion of  Labor,  139  Fed.  71;  Rocky  Moun- 
tain Bell  Teleph.  Co.  v.  Montana  Federation 
of  Labor,  156  Fed.  809;  National  Teleph. 
Co.  V.  Kent,  156  Fed.  173. 

Even  the  want  of  jurisdiction  in  some 
cases — e.  g,,  where  the  pecuniary  amount  in- 
volved is  insufficient,  or  where  the  inad- 
equacy of  the  remdy  at  law  is  erroneously 
assumed — will  be  insufficient  to  render  the 
court's  action  void  when  attacked  collater- 
ally. 

Des  Moines  Nav.  ft  R.  Co.  v.  Iowa  Home- 
stead Co.  123  U.  S.  652,  31  L.  ed.  202,  8 
Sup.  Ct.  Rep.  217;  Re  Tyler,  149  U.  S.  181, 
37  L.  ed.  694,  13  Sup.  Ct.  Rep.  786;  Re 
Eaton,  51  Fed.  804. 

The  disobeyed*  order  must  be  one  wholly 
without  the  jurisdiction  of  the  court  which 
made  it,  so  that  it  was,  when  made,  coram 
non  judice  in  order  to  render  a  judgment 
in  contempt  reviewable. 

Dodd  V.  Una,  40  N.  J.  Eq.  706,  6  Atl.  165. 

Even  if  it  be  doubtful  whether  a  court 
has  jurisdiction  of  a  case,  it  has  jurisdic- 
tion, until  its  judgment  declining  juris- 
diction is  announced,  to  make  orders  pre- 
serving existing  conditions;  and  a  wilful 
disregard  of  those  orders  constitutes  con- 
tempt. 

United  States  v.  Shipp,  203  U.  S.  663. 
51  L.  ed.  319,  27  Sup.  Ct.  Rep.  166,  8  A.  A 
E.  Ann.  Cas.  265;  United  States  v.  Shipp, 
214  U.  S.  386,  63  L.  ed.  1041,  29  Sup.  Ct 
Rep.  637. 

A  fortiori,  where  the  jurisdiction  is  not 
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in  dispute,  and  the  only  question  is  whether  subject-matter,    but    must    liave    authority 


the  court,  in  exercising  it,  reached  a  cor- 
rect conclusion,  disobedience  and  defiance 
of  its  orders  must  constitute  that  offense. 
Fisher  y.  Hepburn,  48  N.  Y.  53;  Bangs  v. 
Duclvinfield,  18  N.  Y.  600;  Davis  ▼.  Pack- 
ard, 10  Wend.  71  r  Hagerman  y.  Sutton,  01 
Mo.  628,  4  S.  W.  73;  Chose  y.  Christianson, 
41  Cal.  253;  Rorer,  Judicial  Sales,  §  50; 
Gray  y.  Bowles,  74  Mo.  423;  Freeman, 
Judgm.  §  118;  Babb  v.  Bruere,  23  Mo.  App. 
608;  Gilbert  v.  Priest,.  85  Barb.  448;  Peo- 
ple ex  rel.  Gay  nor  v.  McKane,  78  Hun,  154, 
28  N.  Y.  Supp.  081;  Rhodus  v.  Manning. 
217  U.  S.  507,  54  L.  ed.  806,  30  Sup.  Ct. 
Rep.  606;  Richards  r.  West,  3  N.  J.  Eq. 
456;  Ketchura  v.  Edwards,  163  N.  Y.  530, 
47  N.  E.  018;  Franklin  Union  No.  4  v. 
People,  220  111.  367,  4  L.R.A.(N.S.)  1001, 
110  Am.  St.  Rep.  248,  77  N.  E.  176. 

Mr.  Justice  Iiamar,  delivered  ttie  opin- 
ion of  the  court: 

The  defendants,  Samuel  Gompers,  John 
Mitchell,  and  Frank  Morrison,  were  found 
guilty  of  contempt  of  court  in  making  cer- 
tain publications  prohibited  by  aa  injunc- 
tion from  tlie  supreme  court  of  the  Dis- 
trict of  Columbia.  They  were  sentenced 
to  imprisonment  for  twelve,  nine,  and  six 
months  respectively,  and  this  proceeding 
is  prosecuted  to  reverse  that  judgment. 

The  order  alleged  to  have  been  violated 
was  granted  in  the  equity  suit  of  the 
"Buck's  Stove  &  Range  Company  y.  The 
American  Federation  of  Labor  and  others,'' 
in  which  the  court  issued  an  injunction  re- 
straining all  the  defendants  from  boycot- 
ting the  complainant,  or  from  publishing  or 
otherwise  making  any  statement  that  the 
Buck's  Stove  &  Range  Company  was,  or  had 
been,  on  the  "Unfair"  or  "We  Don't  Pat- 
ronize"  lists.  Some  months  later  the  com- 
plainant filed  a  petition  in  the  cause,  al- 
leging that  the  three  defendants  above 
named,  parties  to  the  original  cause,  in  con- 
tempt of  court  and  in  violation  of  its  order, 
had  disobeyed  the  injunction  by  publishing 
statements  which  either  directly  or  indi- 
rectly called  attention  to  the  fact  that  the 
Buck's  Stove  &  Range  Company  was  on  the 
••Unfair"  list,  and  that  they  had  thereby 
continued  the  boycott  which  had  been  en- 
joined. 

The  defendants  filed  separate  answers 
under  oath,  and  each  denied:  (1)  That 
they  had  been  in  contempt  or  disregard 
of  the  court's  orders.  (2)  That  the  state- 
ments complained  of  constituted  any  vio- 
lation of  the  order;  and,  on  the  argument, 
( 3 )  contended  that  if  the  publication  should 
l)e  construed  to  amount  to  a  violation  of 
the  injunction,  they  could  not  be  punished 
therefor,  becniise  the  court  must  not  only 
possess  jurisdiction  of  the  parties  and  the 
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to  render  tlie  particular  judgment.  Insist- 
ing, therefore,  that  the  court  could  not 
abridge  the  liberty  of  speech  or  freedom  of 
the  press,  the  defendants  claim  •that  the 
injunction  as  a  whole  was  a  nullity,  and 
that  no  contempt  proceeding  could  be  main- 
tained for  any  disobedience  of  any  of  its 
provisions,  general  or  special. 

If  this  last  proposition  were  sound,  it 
would  be  unnecessary  to  go  further  into 
an  examination  of  the  case,  or  to  determine 
whether  the  defendants  had  in  fact  dis- 
obeyed the  prohibitions  contained  in  the  in- 
junction. Ex  parte  Rowland,  104  U.  S. 
012,  26  L.  ed.  804.  But  we  will  not  enter 
upon  a  discussion  of  the  constitutional  ques- 
tion raised,  for  the  general  provisions  of  the 
injunction  did  not,  in  terms,  restrain  any 
form  of  publication.  The  defendants'  at- 
tack on  this  part  of  the  injunction  raises 
no  question  as  to  an  abridgment  of  free 
speech,  but  involves  the  power  of  a  court 
of  equity  to  enjoin  the  defendants  from 
continuing  a  boycott  which,  by  words  and 
signals,  printed  or  spoken,  caused  or  threat- 
ened irreparable  damage. 

Courts  differ  as  to  what  constitutes  a 
boycott  that  may  be  enjoined.  All  hold 
that  there  must  be  a  conspiracy  causing 
irreparable  damage  to  the  business  or  prop- 
erty of  the  complainant.  Some  hold  that 
a  boycott  against  the  complainant,  by  a 
combination  of  persons  not  immediately  con- 
nected with  him  in  business,  can  be  re- 
strained. Others  hold  that  the  secondary 
boycott  can  be  enjoined,  wh£re  the  con- 
spiracy extends  not  only  to  injuring  the 
complainant,  but  secondarily  coerces  or  at- 
tempts to  coerce  his  customers  to  refrain 
from  dealing  with  him  by  threats  that 
unless  they  do,  they  themselves  will  be  boy- 
cotted. Others  hold  that  no  boycott  can 
be  enjoined  unless  there  are  acts  of  physical 
violence,  or  intimidation  caused  by  threats 
pf  physical  violence. 

But  wliatever  the  requirement  of  the  par- 
ticular jurisdiction,  as  to  the  conditions 
on  which  the  injunction  against  a  boycott 
may  issue,  when  these  facts  exist,  the  strong 
current  of  authority  is  that  the  publication 
and  use  of  letters,  circulars,  and  printed 
matter  may  constitute  a  means  whereby 
a  boycott  is  unlawfully  continued,  and  their 
use  for  such  purpose  may  amount  to  a 
violation  of  the  order  of  injunction. 
Reynolds  v.  Davis,  108  Mass.  300,  17  L.R.A. 
(N.S.)  102,  84  N.  E.  457;  Sherry  v.  Per- 
kins,  147  Mass.  212,  0  Am.  St.  Rep.  680,  17 
N.  E.  307;  Davis  v.  New  England  R.  Pub. 
Co.  203  Mass.  470,  25  L.R.A.(N.S.)  1024. 
133  Am.  St.  Rep.  318,  80  N.  E.  565; 
Brown  v.  Jaeoi)s*  Pharmacy  Co.  115  Ga. 
431,  452,  57   L.R.A.  547,  00  Am.  St.  Rep. 
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326,  41  S.  E.  553;  Gray  v.  Building  Trades' 
Council,  91  Minn.  183,  63  L.R.A.  763,  103 
Am.  St.  Rep.  477,  07  N.  VV.  663,  1118,  1  A. 
&  E.  Ann.  Cas.  172;  Lohse  Patent  Door  Co. 
V.  Fuelle,*215  Mo.  421,  472,  22  L.R.A.(N.S.) 
607,  128  Adi.  St.  Rep.  402,  114  S.  W.  997; 
Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  4  Inters.  Com.  Rep.  788,  62  Fed.  803, 
821;  Continental  Ins.  Co.  v.  Fire  Under- 
writers, 67  Fed.  312;  Beck  v.  Railway 
Tean-sters'  Protective  Union,  118  Mich.  527, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13;  Pratt  Food  Co.  v.  Bird,  148  Mich. 
632,  118  Am.  St.  Rep.  601,  112  N.  W.  701; 
Barr  v.  Essex  Trades'  Council,  53  N.  J. 
Eq.  102,  30  Atl.  881.  Sec  also  Ludwig  v. 
Western  U.  Teleg.  Co.  216  U.  S.  156,  54 
L.  ed.  427,  30  Sup.  Ct.  Rep.  280;  Bitterman 
V.  Louisville  &  N.  R.  Co.  207  U.  S.  206, 
62  L.  ed.  172,  28  Sup.  Ct.  Rep.  91,  12  A. 
&  E.  Ann.  Cas  693;  Board  of  Trade  v. 
Christie  Grain  &  Stock  Co.  198  U.  S.  236, 
49  L.  ed.  1031,  25  Sup.  Ct.  Rep.  637; 
Scully  V.  Bird,  209  U.  S.  489,  52  L.  ed. 
903.  28  Sup.  Ct.  Rep.  597. 

While  the  bill  in  this  case  alleged  that 
complainant's  interstate  business  was  re- 
strained, no  relief  was  asked  under  the 
provisions  of  the  Sherman  anti-trust  act. 
But  if  the  contention  be  sound  that  no 
court,  under  any  circumstances,  can  enjoin 
a  boycott  if  spoken  words  or  printed  mat- 
ter were  used  as  one  of  the  instrumentali- 
ties by  whicli  it  was  made  effective,  then 
it  could  not  do  so,  even  if  interstate  com- 
merce was  restrained  bv  means  of  a  black- 
list,  boycott,* or  printed  device  to  accomplish 
its  purpose.  And  this,  too,  notwithstand- 
ing §  4  (26  Stat,  at  L.  209,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3201)  of  that  act 
provides  that  where  such  commerce  is  un- 
lawfully restrained,  it  shall  be  the  duty  of 
the  Attorney  General  to  institute  proceed- 
ings in  equity  to  prevent  and  enjoin  vio- 
lations of  the  statute. 

In  Loewe  v.  Lawler,  208  U.  S.  306,  52 
L.  ed.  505,  28  Sup.  Ct.  Rep.  301,  13  A.  & 
E.  Ann.  Cas.  815,  the  statute  was  held 
to  apply  to  any  unlawful  combination  re- 
sulting in  restraint  of  interstate  commerce. 
In  that  case  the  damages  sued  for  were 
occasioned  by  acts  which,  among  other 
things,  did  include  the  circulation  of  adver- 
tisements. But  the  principle  announced  by 
the  court  was  general.  It  covered  any 
illegal  means  by  which  interstate  commerce 
is  restrained,  whether  by  unlawful  combina- 
tions of  capital,  or  unlawful  combinations 
of  labor;  and  we  think,  also,  whether  the 
restraint  be  occasioned  by  unlawful  con- 
tracts, trusts,  pooling  arrangements,  black- 
lists, boycotts,  coercion,  threats,  intimida- 
tion, and  whether  these  be  made  effective, 
in  whole  or  in  part,  by  acts,  words,  or 
printed  matter. 
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The  court's  protective  and  restraining 
powers  extend  to  every  device  whereby  prop- 
erty ia  irreparably  damaged  or  commerce  is 
illegally  restrained.  To  hold  that  the  re- 
straint of  trade  under  the  Sherman  anti- 
trust act,  or  on  general  principles  of  law, 
could  be  enjoined,  but  that  the  means 
through  which  the  restraint  was  accom- 
plished could  not  be  enjoined,  would  be  to 
render  the  law   impotent. 

Society  itself  is  an  organization,  and 
does  not  object  to  organizations  for  social, 
religious,  business,  and  all  legal  purposes. 
The  law,  therefore,  recognizes  the  right  of 
workingmen  to  unite  and  to  invite  others 
to  join  their  ranks,  thereby  making  avail- 
able the  strength,  influence,  and  power  that 
come  from  such  association.  By  virtue  of 
this  right,  powerful  labor  unions  have  been 
organized. 

But  the  very  tact  that  it  is  lawful  to 
form  these  bodies,  with  multitudes  of  mem- 
bers, means  that  they  have  thereby  ac- 
quired a  vast  power,  in  the  presence  of 
which  the  individual  may  be  helpless.  Tliis 
power,  when  unlawfuHy  used  against  one. 
cannot  be  met,  except  by  his  purchasing 
peace  at  the  cost  of  submitting  to  terms 
whicn  involve  the  sacrifice  of  rights  pro- 
tected by  the  Constitution;  or  by  standing 
on  such  rights,  and  appealing  to  tne  pre- 
ventive powers  of  a  court  of  equity.  When 
such  appeal  is  made,  it  is  the  duty  of 
government  to  protect  the  one  against  the 
many,  as  well  as  the  many  against  the 
one. 

In  tlie  case  of  an  unlawful  conspiracy, 
the  agreement  to  act  in  concert  when  the 
signal  is  published  gives  the  words  *'Un- 
fair,"  "We  Don't  Patronize,"  or  similar  ex- 
pressions, a  force  inhering  in  the  words 
themselves,  and  therefore  exceeding  any 
possible  right  of  speach  which  a  single 
individual  might  have.  Under  such  circum- 
stances they  become  what  have  been  called 
''verbal  acts,"  and  as  much  subject  to  in- 
junction as  the  use  of  any  other  force 
whereby  property  is  unlawfully  damaged. 
When  the  facts  in  such  cases  warrant  it,  a 
court  having  jurisdiction  of  the  parties  and 
subject-matter  has  powe;*  to  grant  an  in- 
junction. 

Passing,  then,  to  the  consideration  of  the 
question  as  to  whether  the  defendants  dis- 
obeyed the  injunction  and  were  therefore 
guilty  of  contempt,  we  are  met  with  the 
objection  that,  for  want  of  a  bill  of  excep- 
tions, we  must  treat  the  decree  as  con- 
clusive as  to  the  fact  of  disobedience,  and 
can  only  examine  the  petition  and  the  find- 
ing to  determine  whether  one  charges  and 
the  other  finds  acts  which  constitute  a 
contempt  of  court.  This  view  was  adopted 
by  the  majority  of  the  court  of  appeal^, 
which   treated  this  as  a  criminal   proceed- 
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ing,  refused  to  examine  the  testimony,  and 
affirmed  the  judgment  in  analogy  to  the 
rule  that,  on  a  general  verdict  of  guilty 
upon  an  indictment  containing  several 
counts,  some  of  which  were  bad,  the  convic* 
tion  would  not  b«  reversed  if  there  was 
one  good  count  warranting  the  judgment. 

Tlie  rule  originated  in  cnses  where  the 
finding  of  guilt  was  by  the  jury  while 
the  sentence  was  by  the  judge.  In  such 
cases  the  presumption  is  that  the  judge 
ignored  the  finding  of  the  jury  on  the  bad 
counts,  and  sentenced  only  on  those  which 
were  sufficient  to  sustain  the  conviction. 

But  there  is  no  room  for  such  presump- 
tion here.  The  trial  judge  made  no  general 
finding  that  the  defendants  were  guilty. 
But  in  one  decree  he  adjudged  that  each 
defendant  was  respectively  guilty  of  the 
nine  independent  acts  set  out  in  separate 
paragraphs  of  the  petition.  Having  found 
that  each  was  guilty  of  these  separate  acts, 
he  consolidated  the  sentence  without  indi- 
cating how  much  of  the  punishment  was 
imposed  for  the  disobedience  in  any  par- 
ticular instance.  We  cannot  suppose  that 
he  found  the  defendants  guilty  of  an  act 
charged  unless  he  considered  that  it  amount- 
ed to  a  violation  of  the  injunction.  Nor 
can  we  suppose  that,  having  found  them 
guilty  of  these  nine  specific  acts,  he  did 
not  impose  some  punishment  for  each.  In- 
stead, therefore,  of  affirming  the  judgment 
if  there  is  one  good  count,  it  should  be 
reversed  if  it  should  appear  that  the  defend- 
ants have  been  sentenced  on  any  count 
which,  in  law  or  in  fact,  did  not  consti- 
tute a  disobedience  of  the  injunction. 

But,  in  making  such  investigation,  it  is 
again  insisted  that  this  is  a  proceeding  at 
law  for  criminal  contempt,  where  the  find- 
ings of  fact  by  the  trial  judge  must  be 
treated  as  conclusive,  and  that  our  inves- 
tigation must  be  limited  solely  to  the  ques- 
tion whether,  as  a  matter  of  law,  the  acts 
of  alleged  disobedience  set  out  in  the  find- 
ing constitute  contempt  of  court. 

This  contention  on  the  part  of  the  Buck's 
Stove  &  Range  Company  prevents  a  con- 
sideration of  the  case  on  its  merits,  and 
mak«8  it  necessary  to  enter  into  a  dis- 
cussion of  questions  more  or  less  technical, 
as  to  whether  this  was  a  proceeding  in 
equity  or  at  law.  Where  results  so  con- 
trolling depend  upon  proper  classification, 
it  becomes  necessary  carefully  to  consider 
whether  this  was  a  case  at  law  for  crimi- 
nal contempt,  where  the  evidence  could  not 
lie  examined,  for  want  of  a  bill  of  excep- 
tions; or  a  case  in  equity  for  civil  con- 
tempt, where  the  whole  record  may  be  ex- 
amined on  appeal  and  a  proper  decree  en- 
tered. 

Contempts  are  neither  wholly  eivil  nor 
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altogether  criminal.  And  ''it  may  not  al- 
ways be  easy  to  classify  a  particular  act  as 
belonging  to  either  one  of  these  two  classes. 
It  may  partake  of  the  characteristics  of 
both."  Bessette  v.  W.  B.  Conkey  Co.  194 
U.  S.  329,  48  L.  ed.  1002,  24  Sup.  Ct.  Rep. 
665.  But  in  either  event,  and  whether  the 
proceedings  be  civil  or  criminal,  there  must 
be  an  all^ation  that  in  contempt  of  court 
the  defendant  has  disobeyed  the  order,  and 
a  prayer  that  he  be  attached  and  punished 
therefor.  It  is  not  the  fact  of  punishment, 
but  rather  its  character  and  purpose,  that 
often  serve  to  distinguish  between  the  two 
classes  of  cases.  If  it  is  for  civil  contempt 
the  punishment  is  remedial,  and  for  the 
benefit  of  the  complainant.  But  if  it  is  for 
criminal  contempt  the  sentence  is  punitive, 
to  vindicate  the  authority  of  the  court.  It 
18  true  that  punishment  by  imprisonment 
may  be  remedial  as  well  as  punitive,  and 
many  civil  contempt  proceedings  have  re- 
sulted not  only  in  the  imposition  of  a  fine, 
payable  to  the  complainant,  but  also  in  com- 
mitting the  defendant  to  prison.  But  im- 
prisonment for  civil  contempt  is  ordered 
where  the  defendant  has  refused  to  do  an 
affirmative  act  required  by  the  provisions 
of  an  order  which,  either  in  form  or  sub- 
stance, was  mandatory  in  its  character. 
Imprisonment  in  such  cases  is  not  infiicted 
as  a  punishment,  but  is  intended  to  be 
remedial  by  coercing  the  defendant  to  do 
what  he  had  refused  to  do.  The  decree  in 
such  cases  is  that  the  defendant  stand 
committed  unless  and  until  he  performs 
the  affirmative  act  required  by  the  court's 
order. 

For  example:  If  a  defendant  should  re- 
fuse to  pay  alimony,  or  to  surrender  prop- 
erty ordered  to  be  returned  over  to  a  receiv- 
er, or  to  make  a  conveyance  required  by  a 
decree  for  specific  performance,  he  could  be 
committed  until  he  complied  with  the  order. 
Unless  there  were  special  elements  of 
contumacy,  the  refusal  to  pay  or  to  comply 
with  the  order  is  treated  as  being  rather 
in  resistance  to  the  opposite  party  than  in 
contempt  of  the  court.  The  order  for  im- 
prisonment in  this  class  of  cases,  therefore, 
is  not  to  vindicate  the  authority  of  the  law, 
but  is  remedial,  and  is  intended  to  coerce 
the  defendant  to  do  the  thing  required  by 
the  order  for>  the  benefit  of  the  complain- 
ant. If  imprisoned,  as  aptly  said  in  Re 
Nevitt,  54  C.  C.  A.  622,  117  Fed.  451,  "he 
carries  the  keys  of  his  prison  in  his  own 
pocket."  He  can  end  the  sentence  and  dis- 
charge himself  at  any  moment  by  doing 
what  he  had  previously  refused  to  do. 

On  the  other  hand,  if  the  defendant  does 
that  which  he  has  been  commanded  not  to 
do,  the  disobedience  is  a  thing  accomplished. 
Imprisonment  cannot  undo  or  remedy  what 
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has  been  done,  nor  afford  any  compensation 
for  the  pecuniary  injury  caused  by  the  dis- 
obedience. If  the  sentence  is  limited  to 
imprisonment  for  a  definite  period,  the  de- 
fendant is  furnished  no  key,  and  he  cannot 
shorten  the  term  by  promising  not  to  re- 
peat the  offense.  Such  imprisonment  op- 
erates not  as  a  remedy  coercive  in  its  na- 
ture, but  solely  as  punishment  for  the  com- 
pleted act  of  disobedience. 

It  is  true  that  either  form  of  imprison- 
ment has  also  an  incidental  effect.  For 
if  the  case  is  civil  and  the  punishment  is 
purely  remedial,  there  is  also  a  vindication 
of  the  court's  authority.  On  the  other 
hand,  if  the  proceeding  is  for  criminal 
contempt  and  the  imprisonment  is  solely 
punitive,  to  vindicate  the  authority  of  the 
law,  the  complainant  may  also  derive  some 
incidental  benefit  from  the  fact  that  such 
punishment  tends  to  prevent  a  repetition 
of  the  disobedience.  But  such  indirect 
consequences  will  not  change  imprisonment 
which  is  merely  coercive  and  remedial,  into 
that  which  is  solely  punitive  in  character, 
or  vice  versa. 

The  fact  that  the  purpose  of  the  punish- 
ment could  be  examined  with  a  view  to 
determining  whether  it  was  civil  or  crimi- 
nal is  recognized  in  Doyle  v.  London  Guar- 
antee &  Acci.  Co.  204  U.  S.  605,  607,  61  L. 
ed.  644,  645,  27  Sup.  Ct.  Rep.  313,  where  it 
was  said  that  ^while  it  is  true  that  the 
fine  imposed  is  not  made  payable  to  the 
opposite  party,  compliance  with  the  order 
relieves  from  payment,  and  in  that  event 
there  is  no  final  judgment  of  either  fine  or 
imprisonment.  .  .  .  The  proceeding  is 
against  a  party,  the  compliance  with  the 
order  avoids  the  punishment,  and  there 
is  nothing  in  the  nature  of  a  criminal  suit 
or  judgment  imposed  for  public  purposes 
upon  a  defendant  in  a  criminal  proceed- 
ing." Bessette  v.  W.  B.  Conkey  Co.  194 
U.  S.  328,  48  L.  ed.  1002,  24  Sup.  Ct.  Rep. 
665;  Re  Nevitt,  64  C.  C.  A.  622,  117  Fed. 
448;  Howard  v.  Durand,  36  Ga.  359,  91 
Am.  Dec.  767;  Phillips  v.  Welch,  11  Nev. 
187. 

The  distinction  between  refusing  to  do 
an  act  commanded  (remedied  by  imprison- 
ment until  the  party  performs  the  required 
act),  and  doing  an  act  forbidden  (punished 
by  imprisonment  for  a  definite  term),  is 
sound  in  principle,  and  generally,  if  not 
universally,  affords  a  test  by  which  to  de- 
termine the  character  of  the  punishment. 

In  this  case  the  alleged  contempt  did 
not  consist  in  the  defendants'  refusing  to 
do  any  affirmative  act  required,  but  rather 
in  doing  that  which  had  been  prohibited. 
The  only  possible  remedial  relief  for  sucli 
disobedience  would  have  been  to  impose 
a  fine  for  the  use  of  complainant,  measured 
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in  some  degree  by  the  pecuniary  iniury 
caused  by  the  act  of  disobedience.  Rapalje, 
Contempts,  §§  131-134;  Wells,  F.  k  Co.  v. 
Oregon  R.  k  Nav.  Co.  9  Sawy.  601,  19 
Fed.  20;  Re  North  Bloomfield  Gravel  Min. 
Co.  11  Sa^vy.  690,  27  Fed.  795;  Sabin  v. 
Fogarty,  70  Fed.  483. 

But  when  tlie  court  found  that  the  de- 
fendants had  done  what  the  injunction  pro- 
hibited, and  thereupon  sentenced  them  to 
jail  for  fixed  terms  of  six,  nine,  and  twelve 
months,  no  relief  whatever  was  granted  to 
the  complainant,  and  the  Buck'4  Stove  & 
lUnge  Company  took  nothing  by  that  de- 
cree. 

If,  then,  as  the  court  of  appeals  correctly 
held,  the  sentence  was  wholly  punitive,  it 
could  have  been  )properly  imposed  only 
in  a  proceeding  instituted  and  tried  as  for 
criminal  contempt.  The  question  as  to  the 
character  of  such  proceedings  has  generally 
been  raised,  in  the  appellate  Qourt,  to 
determine  whether  the  case  eould  be  re- 
viewed by  writ  of  error  or  on  appeal. 
Bessette  v.  W.  B.  Conkey  Co.  194  U.  S.  324, 
48  L.  ed.  997,  24  Sup.  Ct.  Rep.  665.  But 
it  may  involve  much  more  than  mere  mat- 
ters of  practice.  For,  notwithstanding  the 
many  elements  of  similarity  in  procedure 
and  in  punishment,  there  are  some  differ- 
ences between  the  two  classes  of  proceedings 
which  involve  substantial  rights  and  con- 
stitutional privileges.  Without  deciding 
what  may  be  the  rule  in  civil  contempt, 
it  is  certain  that  in  proceedings  for  criminal 
contempt  the  defendant  is  presumed  to  be 
innocent,  he  must  be  proved  to  be  guilty 
beyond  a  reasonable  doubt,  and  cannot  be 
compelled  to  testify  against  himself.  Boyd 
V.  United  States,  116  U.  S.  616,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524;  United  States  ▼. 
Jose,  63  Fed.  961;  State  y.  Davis,  60  W.  Va. 
100,  40  S.  E.  331,  14  Am.  Crim.  Rep.  282; 
King  y.  Ohio  It  M.  R.  Co.  7  Biss.  529,  Fed. 
Cas.  No.  7,800;  Sabin  v.  Fogarty,  70  Fed. 
482;  Drakeford  y.  Adams,  98  Ga.  724,  25  S. 
E.  833. 

There  is  another  important  difference. 
Proceedings  for  civil  contempt  are  between 
the  original  parties,  and  are  instituted  and 
tried  as  a  part  of  the  main  cause.  But, 
on  the  other  hand,  proceedings  at  law  for 
criminal  contempt  are  between  the  public 
and  the  defendant,  and  are  not  a  part  of  the 
original  cause.  The  court  of  appeals,  rec- 
ognizing this  difference,  held  that  this  wos 
not  a  part  of  the  equity  cause  of  the  Buck's 
Stove  &  Range  Company  v.  American  Fed- 
eration of  Labor,  and  said  that  "the  order 
finding  the  defendants  guilty  of  contempt 
was  not  an  interlocutory  order  in  the  in- 
junction proceeding.  It  was  in  a  separate 
action^  one  personal  to  the  defendants,  with 
the  defendants  on  one  side  and  the  court 
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vindicating  its  authority  on  the  other."  [33 
App.  D.  C.  667.] 

In  this  view  we  cannot  concur.  We  find 
nothing  in  the  record  indicating  that  this 
was  a  proceeding  with  the  court,  or  more 
properly  the  government,  on  one  side  and 
the  defendants  on  the  otiier.  On  the  con- 
trary, the  contempt  proceedings  were  insti- 
tuted, entitled,  tried,  and,  up  to  the  mo- 
ment of  sentence,  treated  as  a  part  of  the 
original  cause  in  equity.  The  Buck's  Stove 
&  Range  Company  was  not  only  the  nomi- 
nal, but  the  actual,  party  on  the  one  side, 
with  the  defendants  on  the  other.  The 
Buck's  Stove  Company  acted  throughout  as 
complainant  in  charge  of  the  litigation.  Aa 
such  and  through  its  counsel,  acting  in 
its  name,  it  made  consents,  waivers,  and 
stipulations  only  proper  on  the  theory  that 
it  was  proceeding  in  its  own  right  in  an 
equity  cause,  and  not  as  a  representative 
of  the  United  States,  prosecuting  a  case 
of  criminal  contempt.  It  appears  here  also 
as  the  sole  party  in  opposition  to  the  de- 
fendants; and  its  counsel,  in  its  name,  have 
filed  briefs  and  made  arguments  in  this 
court  in  favoring  affirmance  of  the  judg- 
ment of  the  court  below. 

But,  as  the  court  of  appeals  distinctly 
held  that  this  was  not  a  part  of  the  equity 
cause,  it  will  be  proper  to  set  out  in  some 
dc*tail  the  facts  on  this  subject  as  they 
appear  in  the  record. 

In  the  first  place  the  petition  was  not 
entitled  "United  States  v.  Samuel  Gompers 
et  al."  or  "In  re  Samuel  Gompers  et  al.,*' 
as  would  have  been  proper,  and,  according 
to  some  decisions,  necessary,  iif  the  pro- 
ceedings had  been  at  law  for  criminal  con- 
tempt. This  is  not  a  mere  matter  of  form, 
for  manifestly  every  citizen,  however  un- 
learned in  the  law,  by  mere  inspection  of 
the  papers  in  contempt  proceedings  ought 
to  be  able  to  see  whether  it  was  instituted 
for  private  litigation  or  for  public  pros- 
ecution, whether  it  sought  to  benefit  the 
complainant  or  vindicate  the  court's  au- 
thority. He  should  not  be  left  in  doubt  as 
to  whether  relief  or  punishment  was  the 
object  in  view.  He  is  not  only  entitled  to 
be  informed  of  the  nature  of  the  charge 
against  him,  but  to  know  that  it  is  a 
charge,  and  not  a  suit.  United  States  v. 
Ouikshank,  92  U.  S.  642,  660,  23  L.  ed. 
688,  693. 

Inasmuch,  therefore,  a^  proceedings  for 
civil  contempt  are  a  part  of  the  original 
cause,  the  weight  of  authority  is  to  the 
effect  that  they  should  be  entitled  therein. 
But  the  practice  has  hitherto  been  so  un- 
settled in  this  respect  that  we  do  not  now 
treat  it  as  controlling,  but  only  as  a  fact 
to  be  considered  along  with  others,  as  was 
done  in  Worden  v.  Searle,  121  U.  S.  25, 
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30  L.  fd.  857,  7  Sup.  Ct.  Rep.  814,  in 
determining  a  similar  question.  Thus  con- 
sidering it,  we  find  that  the  petition  insti- 
tuting the  contempt  proceeding  was  entitled 
in  the  main  cause,  "Buck's  Stove  k  Range 
Company,  plaintiff,  v.  American  Federation 
of  Labor  et  al.,  defendants,'  No.  27,306, 
Equity,"  and  that  the  answers  of  the  de- 
fendants, every  report  by  the  examiner  in 
chancery,  every  deposition,  motion,  and  stip- 
ulatiouj  every  order,  including  the  final 
decree  and  the  amended  decree,  were  all 
uniformly  entitled  in  the  equity  cause.  Not 
only  the  pleadings  in  the  original  cause, 
but  all  the  testimony,  oral  and  written, 
was,  by  reference  in  the  petition,  made  a 
part  of  the  contempt  proceedings.  The  tri- 
al judge  quoted  largely  from  this  oral  testi- 
mony thus  introduced  in  bulk,  and  the 
severity  and  character  of  the  sentence  indi- 
cate that  he  was  largely  influenced  by  this 
evidence,  which  disclosed  the  great  damage 
done  to  the  complainant's  business  by  the 
boycott  before  the  injunction  issued. 

It  is  argued  the  defendants'  answers  con- 
cluded with  a  statement  that,  as  questions 
of  criminal  and  quasi  criminal  intent  were 
involved,  a  jury  was  better  qualified  to  pass 
on  the  issue  than  a  judge,  and  in  the  event 
he  should  be  of  opinion  that  the  charges 
had  not  been  sworn  away,  they  moved  that 
issues  of  fact  should  be  framed  and  submit- 
ted to  a  jury.  Such  a  motion  was  not  in- 
consistent with  the  theory  that  this  was  a 
proceeding  for  civil  contempt  in  equity,  but 
was  in  strict  accord  with  the  practice  under 
which  questions  of  fact  may  be  referred 
by  the  chancellor  to  a  jury  for  determina- 
tion. 

In  proceedings  for  civil  contempt,  the 
complainant,  if  successful,  is  entitled  to 
costs.  Rapalje,  Contempts,  §  132.  And  evi- 
dently on  the  theory  that  this  was  a  civil 
proceeding,  and  to  be  governed  by  the  rules 
applicable  to  an  equity  cause,  the  Buck's 
Stove  &  Range  Company  moved  the  court  to 
amend  the  decree  so  as  to  award  to  it  "its 
costs."  After  argument  by  solicitors  for 
both  parties,  the  motion  was  granted,  and 
the  court  adjudged  that  the  complainant  do 
recover  against  the  defendants  its  costs  in 
said  contempt  proceeding.  This  ruling  was 
no  doubt  correct,  as  this  was  a  civil  case, 
but  could  not  have  been  granted  in  a  pro- 
ceeding for  criminal  contempt,  where  costs 
are  not  usually  imposed  in  addition  to  the 
imprisonment.  Where  they  are  awarded, 
they  go  to  the  government,  for  the  use  of  its 
officers,  as  held  by  Justice  Miller,  on  cir- 
cuit. Durant  v.  Washington  County,  Woolw. 
377,  Fed.  Cas.  No.  4,191. 

In  another  most  important  particular  the 
parties  clearly  indicated  that  they  regard- 
ed  this   as   a  civil   proceeding;.     The   com- 
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plainant  made  each  of  the  defendants  n 
witness  for  the  company,  and,  as  such,  each 
was  required  to  testify  against  himself, — 
a  thing  that  most  likely  would  not  have 
been  done  or  suffered  if  either  party  had 
regarded  this  as  a  proceeding  at  law  for 
criminal  contempt,  because  the  provision  of 
the  Constitution  that  "no  person  shall  be 
compelled  in  any  criminal  case  to  be  a 
witness  against  himself"  is  applicable  not 
only  to  crimes,  but  also  to  quasi-criminal 
and  penal  proceedings.  Boyd  v.  United 
States,  ]16  U.  S.  616,  29  L.  ed.  746,  6  Sup. 
Ct.  Rep.  524. 

Both  on  account  of  'the  distinct  ruling 
to  the  contrary  by  the  court  of  appeals, 
and  the  importance  of  the  results  flowing 
from  a  proper  classification,  we  have  with 
some  detail  discussed  the  facts  appearing 
in  the  record,  showing  that  both  parties 
treated  this  as  a  proceeding  which  was 
a  part  of  the  original  equity  cause.  In 
case  of  doubt  this  might,  of  itself,  justiiy 
a  determination  of  the  question  in  accord- 
ance with  the  mutual  understanding  of  the 
parties,  and  the  procedure  adopted  by  them. 
But  there  is  another  and  controlling  fact, 
found  in  the  brief  but  sufficient  prayer  with 
which  the  petition  concludes.  We  have  al- 
ready shown  that  in  both  classes  of  cases 
there  must  be  allegation  and  proof  that  the 
defendant  was  guilty  of  contempt,  and  a 
prayer  that  he  be  punished.  The  classi- 
fication, then,  depends  upon  the  question 
as  to  whether  the  punishment  is  punitive, 
in  vindication  of  the  court's  authority,  or 
whether  it  is  remedial,  by  way  of  a  coer- 
cive imprisonment,  or  a  compensatory  fine, 
payable  to  the  complainant.  Bearing  these 
distinctions  in  mind,  the  prayer  of  the 
petition  is  significant  and  determinative 
After  setting  out  in  detail  the  acts  of 
alleged  disobedience,  the  petition  closes  with 
the  following  prayers:  (1)  "That  the  de- 
fendants show  cause  why  they  should  not 
be  adjudged  in  contempt  of  court  and  be 
punished  for  the  same;"  and  (2)  "that 
petitioner  may  have  such  other  and  further 
relief  as  the  nature  of  its  case  may  require." 

"Its  case,"  not  the  goveroment's  case. 
"That  petitioner  may  have  relief,"  not  that 
the  court's  authority  may  be  vindicated. 
The  Buck's  Stove  &  Range  Company  was 
not  asserting  the  rights  of  the  public,  but 
seeking  "such  other  and  further  relief  as 
the  nature  of  its  case  may  require."  If 
it  had  asked  that  the  defendants  be  forced 
to  pay  a  fine  to  the  government,  or  be 
punished  by  confinement  in  jail,  there  could 
have  been  no  doubt  that  punishment  pure 
and  simple  was  sought. 

On  the  other  hand,  if  it  had  prayed  that 
the  court  impose  a  fine  payable  to  the 
Buck's  Stove  &  Range  Company,  the  lan- 
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guage  would  have  -left  no  doubt  that  re- 
iiiedial  punishment  was  sought.  It  is  not 
difTerent  in  principle,  if,  instead  of  praying 
sj^ecifically  for  a  fine  payable  to  itself,  it 
asks  generally  for  "such  relief  as  the  nature 
of  its  case  may  require."  In  either  event 
such  a  prayer  was  appropriate  to  a  civil 
proceeding,  and  under  it  the  court  could 
have  granted  that  form  of  relief  to  which 
the  petitioner  was  entitled.  But,  as  the 
act  of  disobedience  consisted  not  in  refus- 
ing to  do  what  had  been  ordered,  but  in 
doing  what  had  been  prohibited  by  the  in- 
junction, there  could  be  no  coercive  im- 
prisonment, and  therefore  the  only  relief, 
if  any,  which  "the  nature  of  petitioner's 
case"  admitted,  was  the  imposition  of  a 
fine,  payable  to  the  Buck's  Stove  &,  Range 
Company. 

There  was  therefore  a  departure — a  vari- 
ance— between  the  procedure  adopted  and 
the  punishment  imposed,  when,  in  answer  to 
a  prayer  for  remedial  relief,  in  the  equity 
cause,  the  court  imposed  a  punitive  sen- 
tence appropriate  only  to  a  proceeding  at 
law  for  criminal  contempt.  The  result  was 
as  fundamentally  erroneous  as  if  in  an  ac- 
tion of  "A  vs.  B,  for  assault  and  battery," 
the  judgment  entered  had  been  that  the  de- 
fendant be  confined  in  prison  for  twelve 
months. 

If,  then,  this  sentence  for  criminal  con- 
tempt was  erroneously  entered  in  a  pro- 
ceeding which  was  a  part  of  the  equity 
cause,  it  would  be  necessary  to  set  asi'^.s 
the  order  of  imprisonment,  examine  the 
testimony,  and  thereupon  make  such  decree 
as  was  proper,  according  to  the  practice  in 
equity  causes  on  appeal.  And  if,  upon  the 
examination  of  the  record,  it  should  appear 
that  the  defendants  were  in  fact  and  in  law 
guilty  of  the  contempt  charged,  there  could 
be  no  more  important  duty  than  to  render 
such  a  decree  as  would  serve  to  vindicate 
the  jurisdiction  and  authority  of  courts  to 
enforce  orders  and  to  punish  acts  of  dis- 
obedience. For  while  it  is  sparingly  to  be 
used,  yet  the  power  of  courts  to  punish  for 
contempts  is  a  necessary  and  integral  part 
of  the  independence  of  the  judiciary,  and 
is  absolutely  essential  to  the  performance 
of  the  duties  imposed  on  them  by  law. 
Without  it  they  are  mere  boards  of  arbi- 
tration, whose  judgment  and  decrees  would 
be  only  advisory. 

If  a  party  can  make  himself  a  judge  of 
the  validity  of  *  orders  which  have  been 
issued,  and  by  his  own  act  of  disobedience 
set  them  aside,  then  are  the  courts  impo- 
tent, and  what  the  Constitution  now  fitting- 
ly calls  the  "judicial  power  of  the  United 
States"  would  be  a  mere  mockery. 

This  power  "has  been  uniformly  held  to 
be  necessary  to  the  protection  of  the  court 
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from  insults  and  oppression  while  in  the 
ordinary  exercise  of  its  diitj,  nnd  to  enable 
it  to  enforce  its  judgments  and  orders  nec- 
essary to  the  due  administration  of  law 
and  the  protection  of  the  rights  of  citizens." 
Bessette  v.  W.  B.  Conkey  Co.  194  U.  S. 
333,  48  L.  ed.  1004,  24  Sup.  Ct.  Rep.  665. 

There  has  been  general  recognition  of  the 
fact  that  the  courts  are  clothed  witli  this 
power,  and  must  be  authorized  to  exercise 
it  without  referring  the  issues  of  fact  or 
law  to  another  tribunal  or  to  a  jury  in  the 
aame  tribunaL  For,  if  there  was  no  such 
authority  in  the  first  instance,  there  would 
be  no  power  to  enforce  its  orders  if  they 
were  disregarded  in  such  independent  in- 
vestigation. Without  authority  to  act 
promptly  and  independently  the  courts 
could  not  administer  public  justice  or  en- 
force the  rights  of  private  litigants.  Bes- 
sette V.  W.  B.  Conkey  Co.  104  U.  S.  337,  48 
L.  ed.  1005,  24  Sup.  Ct.  Rep.  665. 

Congress,  in  recognition  of  the  necessity 
of  the  case,  has  also  declared  (Rev.  Stat. 
725,  U.  8.  Comp.  SUt.  1901,  p.  583)  that 
the  courts  of  tlie  United  States  "shall  have 
power  ...  to  punish  by  fine  or  im- 
prisonment .  .  .  contempts  of  their  au- 
thority," including  ''disobedience  .  .  . 
by  any  party  ...  to  any  lawful 
.  .  .  order  ...  of  the  said  courts." 
But  the  very  amplitude  of  the  power  is  a 
warning  to  use  it  with  discretion,  and  a 
command  never  to  exert  it  where  it  is  not 
necessary  or  proper.  For  that  reason  we 
can  proceed  no  further  in  this  case,  because 
it  is  both  unnecessary  and  improper  to 
make  any  decree  in  this  contempt  proceed- 
ing. 

For,  on  the  hearing  of  the  appeal  and 
cross  appeal  in  the  original  cause  in  which 
the  injunction  was  issued,  it  appeared  from 
the  statement  of  counsel  in  open  court  that 
there  had  been  a  complete  settlement  of  all 
matters  involved  in  the  ease  of  Buck'H 
Stove  Sl  Range  Co.  v.  American  Federation 
of  Labor.  This  court  therefore  declined  to 
further  consider  the  case,  which  had  become 
moot,  and  those  two  appeals  were  dis- 
missed. 219  U.  6.  581,  55  L.  ed.  345,  31 
•Sup.  Ct.  Rep.  478.  When  the  main  case 
was  settled^  every  proceeding  which  was 
dependent  on  it,  or  a  part  of  it,  was  also 
necessarily  settled,-— of  course,  without 
prejudice  to  the  power  and  right  of  the 
court  to  punish  for  contempt  by  proper 
proceedings.  Worden  v.  Searls,  121  U.  S. 
27,  30  L.  ed.  858,  7  Sup.  Ct.  Rep.  814.  If 
this  had  been  a  separate  and  independent 
proceeding  M  law  for  criminal  contempt, 
to  vindicate  the  authority  of  the  court, 
with  the  public  on  one  side  and  the  de- 
fendants on  the  other,  it  could  not,  in  any 
way,  have  been  affected  by  any  settlement 
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whicli  the  parties  to  the  equity  cause  made 
ill  their  private  litigation. 

But,  as  we  have  shown,  this  was  a  pro- 
ceeding in  equity  for  civil  contempt,  where 
the  only  remedial  relief  possible  was  a  fine, 
payable  to  the  complainant.  The  company 
prayed  "for  such  relief  as  the  nature  of  its 
case  may  require,"  and  when  the  main 
cause  was  terminated  by  a  settlement  of 
all  diiterences  between  the  parties,  the  com- 
plainant did  not  require,  and  was  not  enti- 
tled to,  any  compensation  or  relief  of  any 
other  character.  The  present  proceeding 
necessarily  ended  with  the  settlement  of 
I  the  main  cause  of  which  it  is  a  part.  Bes- 
'  sette  v.  W.  B.  Conkey  Co.  194  U.  S,  328, 
333,  48  L.  ed.  1002,  1004,  24  Sup.  Ct.  Rep. 
665;  Worden  v.  Searls,  121  U.  S.  27,  30 
L.  ed.  858,  7  Sup.  Ct.  Rep.  814;  State  v. 
Nathans,  49  S.  C.  207,  27  S.  E.  52.  The 
criminal  sentences  imposed  in  the  civil  case, 
therefore,  should  be  set  aside. 

The  judgment  of  the  Court  of  Appeals 
is  reversed,  and  the  case  remanded,  with 
directions  to  reverse  the  judgment  of  the 
Supreme  Court  of  the  District  of  Colum- 
bia, and  remand  the  case  to  that  court  with 
direction  that  the  contempt  proceedings  in- 
stituted by  the  Buck's  Stove  &  Range  Com- 
pany be  dismissed,  but  without  prejudice 
to  the  power  and  right  of  the  Supreme 
Court  of  the  District  of  Columbia  to  pun- 
ish by  a  proper  proceeding,  contempt,  if 
any,  committed  against  it. 


NEBRASICA  SUPREME  COURT. 

SINGER  SEWING  MACHINE  COMPANY, 

Appt., 

WILLIAM  ROBERTSON,  JR. 

(87  Neb.  542,  127  N.  W.  866.) 

Replevin  »  property  In  hands  of  stran- 
ger. 

1.  In  executing  a  writ  of  replevin,  a 
sheriff  is  not  authorized  to  seize  the  prop- 
erty in  the  hands  of  a  stranger  claiming  to 
be  the  owner,  but  not  protected  by  the  re 
plevin  bond,  though  plaintiff  and  the  owner 
are  directed  by  defendant  to  the  place  where 
the  property  may  be  found. 

Same  »  property   transferred   In   Iwd 
faith. 

2.  Under  §  186  of  the  Code,  providing 
that,  when  property  has  not  been  taken  un- 
der a  writ  of  replevin,  the  action  may  pro- 

Headnotes  by  Rose,  J. 

Note.^As  to  right  to  maintain  action 
to  recover  property  in  specie  against  ono 
not  in  possession,  see  note  to  Andrews  T. 
Hocslech,  18  L.R.A.(N.S.)  1265. 
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oeed  as  one  for  damages,  a  defendant  may 
be  held  liable  for  the  value  of  the  property, 
if  transferred  by  him  in  bad  faitli,  though 
it  was  not  in  his  possession  or  under  his 
control  when  he  was  sued,  nor  taken  under 
the  writ. 

Appeal  —  erroneous  Instruction  —  er- 
ror. 

3.  llie  giving  of  an  instruction  which 
misstates  the  law  on  a  material  issue,  tu 
the  prejudice  of  plaintiff,  is  a  sufficient 
ground  for  the  reversal  of  a  judgment 
against  him. 

(September  26,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lancaster  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  possession  of  a  sewing  machine 
which  was  alleged  to  belong  to  plaintiff  and 
to  be  unlawfully  detained  by  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Claude  S.  Wilson  and  C.  T. 
Dickinson  for  appellant. 

Mr.  John  S.  Bishop,  for  appellee: 

The  gist  of  an  action  in  replevin  is  the 
unlawful  detention  by  the  defendant. 

School  Dist.  No.  2  v.  Shoemaker,  6 
Neb.  36;  Mercer  v.  James,  6  Neb.  406; 
Brown  v.  Hogan,  49  Neb.  746,  60  N.  W. 
100;  Schreck  v.  Gilbert,  62  Neb.  813,  73 
N.  W.  276;  Fuller  v.  Brownell  &  Co.  48 
Neb.  146,  67  N.  W.  6;  67  Neb.  368,  77  N. 
W.  775. 

Plaintiff  cannot  recover  damages  for 
property  not  in  defendant's  possession  or 
under  his  control  at  the  beginning  of  the 
suitu 

Heidiman-Benoist   Saddlery    Co.   v.    Sch- 
ott,  59  Neb,  20,  80  N.  W.  47 ;  Burr  v.  Mc- 
Callum,  59  Neb.  329,  80  Am.  St.  Rep.  677, ' 
80  N.  W.  1040;  Willis  v.  DeWitt,  3  S.  D. 
281,  62  N.  W.  1090. 

Mr.  A.  S.  Tibbets  also  for  appellee. 

Rose,  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  replevin,  and  the  property 
in  controversy  is  a  sewing  machine  alleged 
to  be  of  the  value  of  $40.  Plaintiff  did  not 
get  the  property  under  the  writ,  but  to  re- 
cover its  value  prosecuted  the  suit  to  final 
judgment.  The  trial  resulted  in  a  verdict 
for  defendant,  and,  from  an  order  of  dis- 
missal, plaintiff  has  appealed. 

Several  rulings  in  giving  or  refusing  in- 
structions, and  in  admitting  or  excluding 
testimony,  are  challenged  by  plaintiff  as  er- 
roneous, but  defendant  argues  they  should 
all  be  disregarded  for  the  reason  it  is  con- 
clusively shown  by  uncontradicted  testi- 
mony, properly  admitted,  that  defendant 
was  not  in  possession  of  the  sewing  ma- 
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chine  when  the  action  was  instituted,  and 
that  consequently  no  right  to  recover  ex- 
isted in  favor  of  plaintiff.     There  is  proof 
tending  to   show:     Several  months  before 
the  suit  was  commenced,  defendant  bought 
the  sewing  machine  from  one  who  had  pur- 
chased it  from  plaintiff.    The  original  pur- 
chaser, according  to  her  own  testimony,  paid 
the  purchase  price  to  an  agent  of  plaintiff, 
but  the  name  of  the  person  to  whom  it  wa< 
paid  was  not  divulged.     Defendant,  before 
plaintiff  brought  suit  or  threatened  to  do 
so,  told  one  of  plaintiff's   agents  that  he 
had  given  the  sewing  machine  to  his  sis- 
ter, and  that  she  sold  it  to  Laura  McCand- 
lees,  to  whom  it  has  been  delivered  at  120 
North  Thirty-First  street,  Lincoln,  Nebras- 
ka, where  it  could  still  be  found.     When 
the  sheriff  attempted  to  serve  the  writ  of 
replevin,  be  was  informed  by  defendant  that 
the  latter  did  not  have  the  property,  but 
was  directed  where  to  find  it.  Plaintiff  did 
not  get  possession  of  the  sewing  machine 
by  means  of  the  writ,  and  the  sheriff  stated 
in  his  return  that  it  could  not  be  found. 
From  proofs  of  this  nature,  defendant  draws 
the  conclusion  that  plaintiff  knew  where  the 
sewing  machine   was,   that  it  could-  have 
been  taken  under  the  writ,  and  that  plain- 
tiff was  not  entitled  to  a  verdict,  since  the 
property  was  not  in  possession  of  defendant 
when  he  was  sued.    The  writ  did  not  direct 
the   sheriff  to   seize   the   property   in    the 
hands  of  a  stranger  to  the  suit.    Pursuant 
to   a  statutory   requirement,  the   affidavit 
for  the  writ  contained  this  allegation :  "The 
property  is  wrongfully  detained  by  defend- 
ant."    Code,  §  182.     In  replevin  the  bond 
under    which    plaintiff   obtains    possession 
runs  to  the  defendant  alone.     Code,  §  186. 
The  wTit  authorized  the  sheriff  to  take  the 
property  from  defendant,  but  did  not  di- 
rect him   to   seize   it   in   the  hands   of  a 
stranger  claiming  in  good  faith  to  be  the 
owner,  but  who  is  not  protected  by  plain- 
tiff's bond.     Sexton  v.  McDowd,  38  Mich. 
148;  Lehman  v.  Mayer,  8  App.  Div.  311,  40 
N.  Y.  Supp.  933;   King  v.  Orser,  4  Duer, 
431.     If  defendant  was  answerable  in  re- 
plevin for  the  wrongful  detention  of  the^ 
property,  he  did  not  relieve  himself  from* 
liability  by  directing  the  officer  to  the  place 
where  it  could  be  found  in  possession  of  a 
third  person.     If  the  action  was  properly 
brought   against   defendant,    plaintiff   was 
not  required  to  commence  a  new  suit,  give 
a  new  bond,  and  with  another  writ  pursue 
a  stranger.    The  latter  might  be  insolvent, 
and   consequently  unable  to  pky  costs  or 
damages.    To  sustain  his  position,  defend- 
ant   relies   on    Heidiman-Benoist   Saddlery 
Co.  V.  Schott,  69  Neh.  20,  80  N.  W.  47,  and 
Burr  V.  McCallum,   69   Neb.   326,   80   Am. 
St.  Rep.  677,  80  N.  W.  1040.     The  latter 
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case  follows  the  earlier  one  wherein  the 
rule  was  stated  aa  follows:  "In  replevin 
the  plaintiff  cannot  recover  damages  for 
property  which  was  not  in  defendant's  pos- 
session or  under  his  control  at  the  beginning 
of  the  suit."  This  is  the  common-law  rule, 
and  the  court,  in  applying  it,  recognized 
the  exception  announced  in  Depriest  v.  Mc- 
Kinstry,  38  Neb.  194,  56  N.  W.  800,  to  the 
effect  that  replevin  is  a  proper  remedy 
where  defendant  concealed,  removed,  or  dis- 
posed of  the  property  for  the  purpose  of 
avoiding  the  writ.  The  exceptioti  is  about 
as  well  established  as  the  rule  itself.  An- 
drews V.  Hoeslich,  47  Wash.  220,  18  L.R.A. 
(N.S.)  1265,  125  Am.  St.  Rep.  896,  91  Pac. 
772,  14  A.  &  E.  Ann.  Caa.  1118,  and  cases 
collected  in  note.  The  statute  gives  a  plain- 
tiff in  replevin  the  benefit  of  the  excep- 
tion. IJniJi-fcr  v.  Mills,  29  Neb.  297,  45 
N.  W.  463.  Section  186  of  the  Code  re- 
quires the  plaintiff,  as  a  condition  of  ob- 
taining possession  of  the  property  under 
the  writ,  to  give  a  bond  for  defendant's 
protection.  Section  193,  among  other 
things,  declares:  "When  the  property 
claimed  has  not  been  taken,  or  has  been  re- 
turned to  the  defendant  by  the  sheriff  for 
want  of  the  undertaking  required  by  §  180 
the  action  may  proceed  as  one  for  dam- 
ages only,  and  the  plaintiff  shall  be  en- 
titled to  such  damages  as  are  right  and 
proper.*' 

"When  the  property  claimed  has  not 
been  taken,"  says  the  statute,  "the  action 
may  proceed  as  one  for  damages  only." 
In  an  action  properly  commenced  this 
statute  provides  a  remedy  where  the  prop- 
erty has  not  been  taken  under  the  writ.  Re- 
plevin is  a  common-law  action,  llie  provision 
quoted,  therefore,  was  not  enacted  in  der- 
ogation of  the  common  law.  The  common 
law  is  supplemented  or  extended  by  the 
Code,  and  the  statute  should  be  liberally 
construed.  The  tendency  of  recent  deci- 
sions is  to  make  replevin  more  flexible,  and 
in  this  regard  they  reflect  the  spirit  of 
modern  legislation.  A  plaintiff  beginning 
a  suit  to  recover  possession  of  a  chattel 
alleged  to  be  wrongfully  detained  by  a  de- 
fendant who  disposed  of  it  in  bad  faith 
before  the  action  was  instituted  is  not  now 
required  to  resort  to  a  different  form  of 
action  for  redress.  In  the  language 
of  the  Code,  "the  action  may  pro- 
ceed as  one  for  damages.''  McBrian 
v.  Morrison,  55  Mich.  351,  21  N. 
W.  368;  Br(5ckway  v.  Biirnap,  16  Barb. 
.309:  Holman  v.  Witliers,  3  Ind.  App.  632, 
50  Am.  St.  Rep.  295,  30  N.  E.  5;  Andrews 
V.  Hoeslich,  47  Wash.  220,  18  L.R.A.(N.S.) 
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1265,  125  Am.  St.  Rep.  896,  91  Pac.  772, 
14  A.  &  E.  Ann.  Cas.  1118,  and  cases  cited 
in  note.    Is  the  present  case  within  the  ex- 
ception ?    The  record  contains  evidence  teiid- 
ing   to   prove:      The    sewing   machine   was 
manufactured  and  owned  by   plaintiff     If 
was  shipped  from  Chicago  to  Lincoln,  and 
within  a  short  time  disappeared  from  the 
storeroom  of  plaintiff's  Lincoln  agency.    It 
was  never  sold,  and  plaintiff  never  parted 
with  the  title  to  it.     It  was  stolen  or  lont. 
Defendant  was  a  dealer  in  secondhand  goods 
at  1450  O  street,  Lincoln,  Nebraska.     For 
a  time  the  sewing  machine  was  stored  in 
a  bam  occupied  by  one  of  his  employees. 
Later  the  employee  traded  it  to  defendant 
for   a   horse,   giving   $10   to   boot.  Defend- 
ant did  not  comply  with  the  statutory  pro- 
vision requiring  dealers  in  secondhand  goods 
to  report  purchases  to  the  chief  of  police, 
nor  take  the  sewing  machine  to  his  store, 
but  left  it  at  his  sister's  residence,  where 
it  remained  several  months.     A  few  days 
before  the  bringing  of  the  suit,  the  sister 
sold  the  sewing  machine  to  Laura  McCand- 
less,  and  defendant  delivered  it  to  the  pur- 
chaser, afterward  receiving  and  cashing  a 
check   in   part  payment,   and   later   giving 
his  sister  a  rug  instead  of  money.     After 
the  sewing  machine  was  removed  from  the 
sister's  house,  and  before  it  was  delivered 
to  Laura  McCandless,  it  stood  for  probably 
four  hours  on  the  sidewalk  in  front  of  de- 
fendant's store.    There  it  was  seen  by  one 
of   plaintiffs   agents   who   drove  up   in   a 
vehicle  bearing  the  sign,   "Singer   Sewing 
Machine  Company,"  which  was  observed  by 
an  employee  of  defendant.    Plaintiff's  agent 
made  inquiries  at  the  time,  and  took  the 
number,  which  proved  to  be  the  same  as 
that  of  the  missing  sewing  machine.  What 
occurred  was  reported  to  defendant  by  his 
employee  before  the  sewing  machine  was 
taken  away.     Plaintiff  made  a  demand  on 
defendant  for  the  property,  but  did  not  get 
it.      An     acrimonious     controversy     was 
promptly   started,   and   this  suit   followed 
within  a  few  days.    If  plaintiff's  witnesses 
truthfully  testified  to  the  facts  which  tend 
to  show  that  plaintiff  originally  owned  the 
sewing  machine,  and  never  sold  it  or  parted 
with  the  title,  defendant,  of  course,  never 
owned  it,  and  never  legally  transferred  it 
to  his  sister.     The  circumstances  narrated 
and   other   proofs   not   mentioned   raise  a 
question  as  to  the  mala  fides  of  defendant 
m  his  dealings  with  the  property.    His  lia- 
bility to  plaintiff  for  its  value,  therefore, 
in  view  of  the  principles  of  law  stated,  is  a 
proper  matter  for  litigation  in  this  action, 
within  the  meaning  of  §  193  of  the  Code, 
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though  the  sewing  machine  may  not  have 
been  in  his  possession  or  iiiider  his  con- 
trol when  plaintiff  5ued  him. 

It  follows  that  the  judgment  in  his  fa- 
vor cannot  be  affirmed  without  examining 
the  merits  of  plaintiff's  appeal. 

The  giving  of  the  following  instruction 
is  assigned  as  error:  "If  you  find  from  the 
evidence  that,  prior  to  September  13,  1904, 
the  sewing  machine  in  controversy  was  in 
the  possession  and  exclusive  control  of  the 
defendant's  sister,  and  that  on  said  date 
the  defendant  was  given  the  possession  of 
said  machine  for  the  purpose  and  only  pur- 
pose of  transporting  the  machine  to  Mr. 
or  Mrs.  McCandless,  who  had  purchased 
said  machine,  and  in  the  pursuance  of  such 
purpose  on  said  date  the  defendant  deliv- 
ered the  said  machine  to  the  said  purchas- 
er, then  and  in  that  case  the  defendant 
could  not  be  said  to  have  parted  with 
the  machine  for  the  purpose  of  avoiding 
the  writ  sued  out  in  this  case,  and  the 
plaintiff  could  not  recover  whether  it  was 
the  real  owner  or  not.  If,  on  the  other 
hand,  you  should  find  that  the  machine  at 
the  time  was  in  defendant's  possession,  and 
that  he  did  not  part  with  it  in  good  faith 
for  the  purpose  of  delivering  it  into  the 
possession  of  McCandless,  who  was  entitled 
to  the  possession  as  between  the  defendant 
and  McCandless,  but,  on  the  contrary,  part- 
ed with  his  possession  of  the  same  in  bad 
faith  for  the  purpose  of  avoiding  the  writ 
sued  out,  or  about  to  be  sued  out,  then  in 
such  case,  if  vou  find  the  other  facts  in 
favor  of  the  plaintiff  necessary  for  its  recov- 
ery as  told  you  in  these  instructions,  the 
plaintiff  would  be  entitled  to  recover." 

This  instruction  disregards  any  liability 
arising  from  the  preliminary  act  of  bad 
faith  on  part  of  defendant  in  concealing 
the  stolen  or  lost  machine  at  his  sister's 
residence,  or  in  presenting  it  to  her  for  the 
purpose  of  avoiding  the  writ,  if  such  were 
the  fact.  The  effect  of  the  direction  quoted, 
when  considered  with  the  entire  charge,  was 
to  authorize  a  verdict  in  favor  of  defend- 
ant, if  the  jury  found  that  his  sister,  at 
the  time  she  sold  the  machine,  had  exclu- 
sive possession  and  control  of  it,  and  that 
in  delivering  it  he  acted  alone  for  her. 
This  was  a  misstatement  of  the  law  on  a 
material  issue,  and  it  cannot  be  said  to  be 
harmless  error.  Not  finding  it  necessary  to 
discuss  other  rulings  of  which  complaint 
is  made,  the  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded  for  fur- 
ther   proceedings. 

Reversed. 

Petition   for  rehearing  denied. 
34  L.R.A.(N.S.) 
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C.  W.  TOLLIVER,  Appt., 

V. 

G.  W.  BLIZZARD,  Police  Judge. 

n43  Ky.  773,  137  S.  W.  509.) 

Muiilctpal   corporation   »  sale   of   soft 
drinks  —  power  to  prohibit. 

1.  Power  to  prohibit  the  sale  of  soft 
drinks  is  not  conferred  upon  a  municipality 
by  charter  authority  to  enact  and  enforce 
all  local  sanitary,  police,  and  other  regu- 
lations. 

Constitutional  laiv  —  sale  of  drinks  — 
prohibition. 

2.  The  police  power  does  not  extend  to 
the  prohibition  of  the  sale  of  harmless  soft 
drinks,  even  though,  under  the  guise  of  sell- 
ing such  drinks,  some  persons  may  attempt 
to  soil  those  which  are  intoxicating. 

(May  23,  1911.) 

Note, » Bower  to  prohibit  or  regulate 
the  sale  of  **sofV*  drinks. 

Nonalcoholic  drinks. 

In  Bradford  v.  Jones,  142  Ky.  820,  135 
8.  W.  290,  an  ordinance  imposing  a  license 
fee  of  $50  on  persons  selling  soft  drinks 
was  held  not  unreasonable  as  to  one  who 
failed  to  show  that  the  drinks  sold  by  him 
contained  no  alcohol.  The  court  said:  ''A 
license  of  $50  or  $100,  or  more,  for  the 
sale  of  'soft  drinks'  like  'next  to  beer.* 
that  contain  any  quantity  or  per  cent  of 
alcohol,  might  be  reasonable;  while  the 
same  tax  upon  the  sale  of  'soft  drinks'  such 
as  lemonade,  that  contain  no  alcohol,  mi^ht 
be  unreasonable.  It  might  be  arbitrary  and 
oppressive  to  fix  the  license  fee  for  selling 
useful  and  pure  mineral  or  health-giving 
waters  at  a  sum  that  would  virtually  pro- 
hibit their  sale,  when  it  would  not  be  arbi- 
trary or  oppressive  to  fix  a  license  fee  at 
a  prohibitive  figure  for  the  sale  of  bever- 
ages that  are  not  wholesome  or  necessary. 
If  appellant  was  selling  one  class  of  'soft 
drinks.'  the  tax  would  not  be  so  unreason- 
able or  oppressive  as  to  warrant  us  in  in- 
terfering. If  he  was  selling  another  kind, 
then  it  might  or  miglit  not  be.  Having 
this  view  of  the  law,  we  are  not  prepared 
to  say  that  the  tax  was  unreasonable  or 
arbitrary.  If  appellant  was  only  engaged 
in  the  sale  of  lemonade  or  like  useful  and 
innocent  beverages,  he  should  have  so  stated 
in  his  petition,  and  then  we  could  deal  with 
the  precise  case  that  the  appellant  had. 
His  objection  to  the  ordinance  should  have 
been  more  specific.  .  .  .  The  ordinance 
in  question  is  not  on  its  face  oppressive  or 
unreasonable,  and  there  is  nothing  in  the 
record  to  advise  us  that  it  is.  As  the  ap- 
pellant does  not  inform  us  what  kind  of 
'soft  drinks'  he  was  selling,  the  presump- 
tion is  he  was  selling  that  character  that 
authorized  the  town  to  impose  the  license 
tax  it  did." 
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APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Carter  County,  dis- 
missing a  petition  for  a  writ  of  prohibi- 
tion to  restrain  defendant  from  trying 
plaintiff  on  a  warrant  charging  him  with 
violation  of  an  ordinance  prohibiting  the 
sale  of  soft  drinks.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  Ij.  Woods  for  appellant. 

Mr.  H.  Clay  Brown  for  appellee. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

This  appeal  involves  the  validity  of  the 
following  ordinance,  enacted  by  the  city 
council  of  Olive  Hill,  a  city  of  the  fifth 
class: 

'*The  city  council  of  the  city  of  Olive 
Hill,  Kentucky,  do  ordain  as  follows: 

"That  it  shall  be  unlawful  for  any  per- 


j  son  or  persons,  corporations  dr  firms,  on 
'  and  after  the  17th  day  of  May,  1910,  to 
sell  or  conduct  or  operate  a  place  for  the 
sale,  barter,  or  loan,  by  retail  or  whole- 
sale, of  any  proprietary  or  soft  drinks,  ex- 
cept lemonade,  milk-shake,  soda  water  la- 
beled pop,  and  coca-cola,  within  the  city 
limits  of  Olive  Hill,  Carter  county,  Ken- 
tucky. 

"Any  person  conducting  or  operating  a 
place  for  the  sale  of  the  above-described  soft 
drinks,  before  commencing  the  business  of 
above  mentioned,  shall  make  his  applica- 
tion in  writing,  and  file  with  the  clerk  of 
said  city,  ten  days  before  the  meeting  of 
said  council,  stating  the  kind  of  business 
he  intends  to  engage  in,  the  place,  and  true 
name  and  address  of  applicant  and  all  part- 
ners concerned  in  the  intended  business, 
said  application  to  be  read  and  acted  up- 


In  Barling  v.  West,  29  Wis.  307,  9  Am. 
Rep.  576,  it  is  held  that  an  ordinance  pro- 
hibiting, among  other  things,  the  sale  at 
temporary  stands  or  tables  "of  any  lemon- 
ade,'  etc.,  within  the  city  limits  without  a 
license,  is  in  contravention  of  common 
right,  unreasonable,  and  void.  The  court 
said:  "Now,  the  sale  of  lemonade,  etc.,  is 
a  perfectly  lawful  trade,  and  its  restraint 
or  regulation  is  not  demanded  by  the  pub- 
lic welfare,  nor  for  the  'good  order  of  the 
village/  nor  *for  the  benefit  of  trade  and 
commerce,'  nor  for  the  public  health  of  the 
citizens.  Why,  then,  should  the  business 
be  prohibited,  or  a  person  engaged  in  it  be 
required  to  procure  a  license  to  carry  it 
on,  as  if  it  were  immoral  or  prejudicial  to 
the  public  health  or  to  the  good  order  of 
society?  It  seems  to  us  that  the  ordinance 
is  an  invasion  of  private  rights  and  an  un- 
warranted interference  with  an  entirely  in- 
nocent and  lawful  business.  .  .  .  The 
ordinance  is  a  clear  and  direct  infringe- 
ment of  the  rights  and  privileges  of  tno 
individual  citizen  who  may  wish  to  'sell 
lemonade,  etc.,  within  the  corporate  limits 
of  the  village  of  Monroe,  and  is  wholly  un- 
authorized and  most  unreasonable.  Nor 
can  the  power  of  the  trustees  to  enact  the 
ordinance  be  sustained  under  the  taxing 
power.  The  ordinance  was  doubtless  adopt- 
ed with  a  view  to  revenue.  But  the  power 
of  raising  money  by  taxation  to  defray  the 
necessary  expenses  of  the  corporation,  to 
meet  its  debts  and  various  liabilities,  is 
fully  conferred  in  other  provisions  of  the 
charter.  And  the  right  to  enact  and 
enforce  proper  ordinances  does  not  imply 
or  include  tlie  right  to  charge  a  license  for 
engaging  in  a  business  which  is  perfectly 
innocent,  and  sanctioned  by  the  general 
laws  of  the  state.  If  there  were  any  facts 
showing  that  this  ordinance  requiring  a  li- 
cense to  sell  lemonade  was  essential  for  the 
health  and  good  order  of  the  village,  it 
was  incumbent  upon  the  defendant  to  prove 
them  on  the  trial.  .  .  .  We  are  unable 
to  conceive  of  any  reason  why  the  sale  of 
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such    an    innocent    drink    should    be    pro- 
hibited or  restrained." 

And  in  Roberts  v.  State,  4  Ga.  App.  207, 
60  S.  £.  1082,  in  determining  whether  a 
statute  aimed  at  the  sale  of  intoxicating 
liquors  included  a  nonalcoholic  syrup  used 
for  making  a  soft  drink,  the  court  said: 
"The  right  to  regulate  or  prohibit  the 
manufacture  and  sale  of  intoxicating  li- 
quors for  use  as  a  beverage  is  well  estab- 
lished as  being  within  the  exercise  of  the 
police  powers  of  the  state,  to  protect  the 
public  against  the  evils  which  result  from 
the  excessive  use  of  ardent  spirits.  But  to 
say  that  the  legislature  has  a  right  to  for- 
bid the  manufacture  or  sale  of  every  liquid, 
regardless  of  the  amount  of  alcohol  it  con- 
tains, or  regardless  of  the  presence  of  other 
ingredients  which  prevent  any  use  of  the 
liquid  as  a  beverage,  is  to  give  an  elastic 
construction  to  the  right  of  legislation  not 
warranted  by  the  Constitution  or  laws,  or 
supported  by  any  respectable  authority." 

Nonintoxicating  alcoholic  liquors. 

Cases  discussing  the  general  question  of 
the  constitutional  power  to  prohibit  or  reg- 
ulate the  sale  of  nonintoxicating  alcoholic 
liquors  are  collected  in  a  note  to  State  v. 
Fargo  Bottling  Works  Co.  26  L.R.A.{N.S.) 
872,  to  which  the  following  cases  are  added : 

In  Feibelman  v.  State,  130  Ala.  122,  30 
So.  384,  the  court,  in  upholding  the  power 
of  the  legislature  to  prohibit  the  sale  of 
malt  liquors,  although  not  intoxicating, 
said  that  the  legislature  may  not, '  in  the 
exercise  of  the  police  power,  prohibit  the 
sale  of  a  malt  liquor  which  is  not  intoxi- 
cating nor  otherwise  deleterious  in  any  way, 
where  the  sole  purpose  and  object  is  the 
prevention  of  the  sale  of  that  particular 
character  or  quality  of  malt  liquors.  But 
the  lawmakers,  having  undoubted  power  to 
prohibit  rnd  prevent  the  sale  of  intoxicat- 
ing malt  liquors,  and  to  enact  to  that  end 
a  law  which  can  be  executed  so  as  to  se- 
cure  it,   and   finding   that  this   cannot  be 
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on  by  a  majority  of  said  city  board,  and 
tlie  vote  taken,  yeaa  and  nays,  whether  or 
not  said  license  shall  issue.  The  license 
fee  for  the  sale  of  the  above-specified  soft 
drinks  shall  he  $6  per  annum,  payable  in 
advance;  the  said  city  council  reserves  the 
right  to  reject  or  refuse  to  grant  any  or  all 
license?  upon  said  application.  If  said 
council  vote  to  grant  said  license,  then  the 
city  clerk  of  said  city  shall  issue  said  li- 
cense upon  the  license  fee  being  paid  to  him, 
which  he  shall  turn  over  to  the  treasurer 
of  said  city,  and  take  his  receipt  for  the 
same.  Said  city  council  reserves  the  right 
to  have  said  places  of  business  that  are 
licensed  by  them,  inspected  by  someone  ap- 
pointed by  said  board  at  any  and  all  times 
they  may  desire,  using  so  much  of  the  soft 
.drinks,  or  any  drinks  found  in  such  places, 
and  have  same  analyzed,  and  if  any  com- 
mittee or  inspector  find  any  of  said  drinks 
containing  alcohol  or  any  per  cent,  they 
reserve  the  right  to  revoke  any  or  all  said 
licenses  by  first  paying  back  to  said  licen- 
see his  unearned  money  for  the  unexpired 
term  of  said  license  pro  rata.  Any  or  all 
other  proprietary  or  so-called -soft  drinks, 
except  what  is  mentioned  in  this  ordinance, 
are  by  this  ordinance  prohibited  from  being 
sold  in  said  city. 
*'Any    person    or    persons,    corporations, 


firms,  or  individuals  violating  this  ordi- 
nance, directly  or  indirectly,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  not  less  than  twenty-five 
dollars  ($25)  nor  inore  than  one  hundred 
dollars  ($100)  for  each  offense,  and  each 
sale  shall  be  deemed  a  separate  offense. 
The  city  council  reserves  the  right  to  re- 
voke the  license  of  any  person  or  persons, 
corporations  or  firms  convicted  of  violat- 
ing this  ordinance.  All  other  ordinances 
of  said  city  of  Olive  Hill,  in  conflict  with 
this  ordinance,  shall  be  and  are  herebv  re- 
pealed  bj'  this  ordinance." 

Tlie  question  arises  in  the  following  man- 
ner: Appellant  conducts  a  restaurant  and 
soft-drink  stand  in  Olive  Hill.  He  holds 
a  license  from  the  county  clerk  of  Carter 
county,  authorizing  him  to  sell  soft  drinks. 
Among  the  drinks  he  sells  are  lemon  sours, 
lemon  sodas,  and  malt  mead.  On  May  19, 
1910,  appellee,  G.  W.  Blizzard,  as  police 
judge  of  Olive  Hill,  issued  a  warrant  for 
appellant's  arrest,  charging  him  with  a  vio- 
lation of  the  ordinance  in  question.  Alleg- 
ing that  the  soft  drinks  which  he  was  en- 
gaged in  selling  were  nonintoxicating,  and 
that  the  ordinance  in  question  was  invalid 
for  several  reasons,  and  that  appellee,  un- 
less restrained  by  the  circuit  court,  would 
fine  him,  and  would  continue  to  arrest  and 


accomplished  without  extending  the  pro- 
hibition to  all  malt  liquors,  whether  in- 
toxicating or  not,  such  extension,  being  nec- 
essary to  prevent  the  sale  of  intoxicants,  is 
as  essentially  the  proper  exercise  of  the 
police  power  as  the  innibition  with  refer- 
ence to  intoxicants. 

In  Elder  v.  State,  162  Ala.  41,  50  So. 
.370,  on  a  rehearing,  "an  act  to  prohibit 
the  sale  of  hop  jack,  hop  tea,  hop  weiss, 
hop  ale,  malt  tonic,  or  other  beverages  the 
product  of  maltose  or  gencose,  at  any  place 
where  the  sale  of  spirituous,  vinous,  or  malt 
liquors  is  prohibited  by  law,"  was  held  un- 
constitutional. A  majority  of  the  court, 
on  a  former  trial  of  the  case,  in  upholding 
the  constitutionality  of  the  act,  speaking 
through  Dowdell,  Ch.  J.,  said:  "The  .con- 
stitutionality of  the  act  is  further  assailed 
upon  the  ground  that  the  attempted  legis- 
lation is  not  within  the  police  power  of  the 
state,  and  is  an  unwarranted  invasion  of 
the  rights  of  the  citizen.  The  argument  is 
based  upon  the  theory  that  the  legislature 
has  no  power  to  prohibit  the  sale  of  an 
article  which  is  not  injurious  to  either  the 
health  or  morals  of  the  people.  If  it  should 
be  conceded  that  the  articles  the  sale  of 
which  is  prohibited  by  the  act  are  not  in 
themselves  injurious  to  health  or  morals, 
still  there  caji  be  no  doubt,  under  former 
decisions  of  this  court,  that  to  prohibit 
the  sale  of  the  articles  mentioned  is  not 
without  legislative  competency.  To  pro- 
hibit the  sale  of  malt  liquors  is  undeniably 
within  the  police  power  of  the  state.  The 
exercise  of  this  power  by  the  legislature,  in 
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the  prohibition  of  the  sale  of  malt  liquor., 
is  upon  the  idea  of  the  conservation  of 
public  morals.  To  this  end  it  must  logical- 
ly follow  that  it  is  within  the  police  power 
of  the  state,  through  its  lawmakers,  to  en- 
act any  and  all  laws  in  their  wisdom  neces- 
sary to  prevent  any  evasion  of  the  primary 
purpose.  If,  in  the  wisdom  of  the  legisla- 
ture, in  order  more  thoroughly  to  prohibit 
the  sale  of  malt  liquor,  which*  is  known  t<i 
be  an  intoxicant,  and  to  safeguard  against 
evasions  of  such  law,  it  should  be  deemed 
necessary  to  prohibit  the  sale  of  any  and 
all  beverages  containing  as  an  ingredient 
'maltose,'  a  known  constituent  of  malt,  li- 
quor, we  are  unable  to  see  why  such  legis- 
lation would  not  reasonably  come  within 
the  exercise  of  the  state's  police  power." 
In  concurring  with  this  view,  Simpson,  J., 
said:  "I  think,  therefore,  that  the  legis- 
lature has  the  right  to  select  such  bever- 
ages as  are* recognized  as  convenient  vehi- 
cles for  the  evasion  of  the  prohibition  laws, 
and  to  exercise  a  reasonable  discretion  in 
prohibiting  the  sale,  eK\,  of  such;  and  I 
cannot  say  that  in  this  case  the  legislature 
has  gone  beyond  the  bounds  of  its  legis- 
lative discretion."  In  a  dissenting  opinion 
in  which  Mayfield  and  Savre  concurred, 
Anderson,  J.,  said:  "The  majority  do  not 
pretend,  as  I  understand  them,  that  the 
drinks  involved  in  the  case  at  bar  are  cal- 
culated to  produce  intoxication,  or  will. 
per  ae,  have  any  influence  upon  the  public 
health  or  morals,  except  in  so  far  as  they 
may  be  used  as  a  means  for  evading  the  pro- 
hibition  laws.     Thev  therefore  based  their 
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fine  him,  for  violating  the  ordinance,  ap- 
pellant brought  this  action  in  the  Carter 
circuit  court  to  obtain  a  writ  of  prohibi- 
tion, restraining  appellee  from  trying  him 
on  the  warrant  referred  to,  or  again  ar- 
resting and  trying  him  for  violations  of  the 
ordinance  in  question.  The  trial  court, 
being  of  the  opinion  that  the  ordinance  was 
valid,  sustained  a  demurrer  to  appellant's 
petition;  and  from  an  order  dismissing 
the  petition,  this  appeal  is  prosecuted. 

The  method  adopted  by  appellant  for  test- 
ing the  ordinance  in  question  is  authorized 
by  §  3639  of  the  Kentucky  Statutes,  which 
provides:  '*The  validity  or  constitutional- 
ity of  any  city  ordinance,  by-law,  or  rules 
of  the  fifth-class  cities  shall  be  tried  by 
a  writ  of  prohibition  from  the  judge  of  the 
circuit  court  in  which  said  city  is  located, 
with  right  of  appeal  by  either  party  to  the 
court  of  appeals." 

The  sole  question  before  us,  then,  is: 
Is  the  ordinance  valid?  In  the  case  of 
Bradford  v.  Jones,  142  Ky.  820,  135  S.  W. 
200,  we  recognized  the  right  of  municipal 
corporations  to  enact  reasonable  ordinances 
classifying  soft  drinks,  and  to  provide  one 
license  fee  for  soft  drinks  containing 
any  per  cent  of  alcohol,  and  another  li- 
cense fee  for  the  sale  of  those  drinks  con- 
taining no  alcohol   whatever.     Here  there 


is  no  attempt  to  classify  soft  drinks,  and 
to  provide  a  certain  license  fee  for  one  class 
and  another  license  fee  for  another  class. 
By  the  ordinance  in  question,  the  sale  of 
all  soft  drinks,  except  those  enumerated, 
is  absolutely  prohibited.  The  question, 
then,  is  one  of  power.  For  appellee,  it  is 
insisted  that  the  ordinance  is  authorized 
by  §  3037,  subsec.  7,  of  the  Kentucky  Stat- 
utes ( Russell's  Stat.  §  1043,  subsec.  6),  re- 
lating to  cities  of  the  fifth  class,  which 
provides:  *'To  do  and  perform  any  and 
all  acts  and  things  necessary  and  proper 
to  carry  out  the  provisions  of  this  chapter, 
and  to  enact  and  enforce,  within  the  lim- 
its of  sucli  city,  all  other  local  police,  san- 
itary, and  other  regulations  as  do  not  con- 
fiict  with  genaral  laws."  While  it  is  true 
that  the  above  section  contains  a  broad 
grant  of  police  power,  it  by  no  means. fol- 
lows that  such  power  is  unlimited.  The 
rule  is  that,  in  order  to  sustain  legislative 
interference  with  the  business  of  the  citizen, 
by  virtue  of  the  police  power,  the  act  or  or- 
dinance must  have  some  reasonable  rela- 
tion to  the  subjects  included  in  such  pow- 
er. If  it  is  claimed  that  the  statute  or 
ordinance  is  referable  to  the  police  power, 
the  court  must  be  able  to  see  that  it  tends 
in  some  degree  towards  the  prevention  of 
offenses,  or  the  preservation  of  the  public 


holding  that  the  legislature  has  the  right 
to  prohibit  these  harmless  drinks  solely 
and  entirely  upon  the  idea  that  the  dealing 
in  same  will  afi'ord  a  means  to  sell  pro- 
hibited drinks  in  disguise.  I  cannot  under- 
stand why  they  can  be  so  used,  unless  it 
be  that  they  may  resemble  certain  intoxi- 
cating drinks  which  might  be  sold  in  the 
name  of  these  nonintoxicating  drinks,  and 
which  would  be  a  violation  of  the  law,  re- 
gardless of  the  name  under  which  they  arc 
8old.  Iced  tea  resembles  malt  drinks  as 
well  as  whisky  diluted,  as  also  do  ginger 
ale,  cider,  and  many  other  harmless  bever- 
ages or  drinks;  yet,  under  the  holding  of 
the  majority,  the  legislature  can  prohibit 
the  sale  of  these  harmless  drinks  simplv 
because  they  may  resemble  certain  intoxi- 
cating liquors.  These  drastic  prohibitory 
laws  are  doubtless  intended  for  the  moral 
benefit  and  elevation  of  mankind;  but  their 
moral  purpose  or  beneficent  results  must 
not  be  considered  to  save  them,  when  they 
invade  the  sanctity  of  the  constitutional 
rights  of  our  citizens."  The  constitution- 
ality of  the  act,  on  rehearing,  being  at- 
tacked on  other  grounds,  the  case  was  re- 
versed, and  the  act  held  unconstitutional, 
ns  before  stated.  Justices  Anderson,  May- 
field,  and  Sayre  concurring  in  reversal  for 
reasons  set  out  in  their  original  dissenting 
opinion. 

In  Intoxicating-Liquor  Cases,  25  Kan. 
705,  37  Am.  Rep.  284,  Mr.  Justice  Brewer, 
in  construing  the  Kansas  statute  prohibit- 
ing the  sale   of   intoxicating   liquors,   uses 
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this  language:  "I  do  not  think  the  legib- 
lature  can  prohibit  the  sale  or  use  of  any 
article  whose  sale  or  use  involves  no  dan- 
ger to  the  general  public.  The  habits,  the 
occupation,  the  food,  the  drink,  the  life  of 
the  individual,  are  matters  of  his  own 
choice  and  determination,  and  can  be 
abridged  or  changed  by  the  majority,  speak- 
ing through  the  legislature,  only  when  the 
public  safety,  the  public  health,  or  the 
public  protection  requires  it.  I  do  not 
think  the  legislature  has  the  power  to  pro- 
hibit the  raising  or  sale  of  corn,  though  out 
of  it  whisky  may  be  obtained.  No  more  do 
I  believe  that  the  legislature  has  the  power 
to  prohibit  the  sale  of  cologne,  though  alco- 
hol be  in  it.  The  constitutional  guaranty 
of  'life  and  liberty  in  the  pursuit  of  happi- 
ness' is  not  limited  by  the  temporary  ca- 
price of  a  present  majority,  and  can  be  lim- 
ited only  by  the  absolute  necessities  of  the 
public." 

For  cases  as  to  the  power  of  a  mu- 
nicipality to  regulate  the  sale  of  nonin- 
toxicating alcoholic  beverages,  see  note  to 
State  V.  Dannenburg,  20  L.R.A.(N.S.)  890. 
One  other  case  is  added,  Parker  v.  Grifiith, 
151  N.  C.  000,  00  S.  £.  505,  where  it  is  held 
that  since  the  general  assembly  by  the  near- 
beer  tax  act  has  expressed  the  general 
policy  of  permitting  its  sale,  the  counties 
may  not  prohibit  it,  and  incorporated  cities 
and  towns  may  only  regulate,  but  not  for- 
bid, its  sale,  or  destroy  the  business  by  un* 
reasonable  and  prohibitive  taxation. 

J.  D.  C. 
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health,  morals,  safety,  or  welfare.  It  must 
be  apparent  that  some  such  end  is  the  one 
actually  intended,  and  that  there  is  some 
connection  between  the  provisions  of  the 
law  and  such  purpose.  If  it  is  manifest 
that  the  statute  or  ordinance  has  no  such 
object,  but,  under  the  guise  of  the  police 
regulation,  is  an  invasion  of  tlie  property 
rights  of  the  citizen,  it  is  the  duty  of  the 
court  to  declare  it  void.  Chicago  v.  Net- 
cher,  183  111.  104,  48  L.II.A.  201,  75  Am. 
St.  Rep.  93,  65  N.  E.  707. 

The  state,  for  the  purpose  of  public  pro- 
tection, may,  in  the  proper  exercise  of  the 
police  power,  impose  restrictions  and  regu- 
lations;  but  the  right  to  acquire  and  dis- 
pose  of  property  is  subject  only  to  that 
power.  The  individual  may  pursue,  with- 
out let  or  hindrance  from  anyone,  all  such 
callings  or  pursuits  as  are  innocent  in  them- 
selves and  not  injurious  to  the  public. 
These  are  fundamental  rights  of  every  per- 
son living  under  this  government.  The  leg- 
islature cannot,  by  an  enactment  of  its  own, 
interfere  with  such  rights,  nor  can  it  au- 
thorize a  municipal  corporation  to  do  so. 
Frorer  v.  People,  141  111.  171,  16  L.R.A. 
492,  31  N.  E.  395;  Ramsey  v.  People,  142 
111.  380,  17  L.R.A.  853,  32  N.  E.  364;  Brace- 
ville  Ccal  Co-,  v.  People,  147  111.  60,  22 
L.R.A.  340,  37  Am.  St.  Rep.  206,  35  N.  E. 
N.  E.  62;  Cooley,  Const.  Lim.  §  393.  In 
proportion  to  the  severity  or  extent  of  the 
police  power  must  a  strict  observance  of 
the  constitutional  limitation  upon  the 
police  power  be  required.  The  test  in 
every  case  is:  Is  the  prohibition  of  a  par- 
ticular  business  or  the  sale  of  a  particular 
article  necessary  to  prevent  the  infliction 
of  a  public  injury?  It  is  not  sufficient 
that  the  public  sustains  harm  from  a  cer- 
tain trade  or  employment  as  it  is  conduct- 
ed by  some  engaged  in  it.  Because  many 
men  engaged  in  the  calling  persist  in  so 
conducting  the  business  that  the  public  suf- 
fers, and  their  acts  cannot  otherwise  be 
effectually  controlled,  is  no  justification  for 
a  law  which  prohibits  an  honest  man  from 
conducting  the  business  in  such  a  manner 
as  not  to  inflict  injury  upon  the  public. 
Therefore  the  power  of  prohibition  may  not 
be  invoked  as  to  certain  harmless  drinks, 
merely  because  certain  persons,  under  the 
guise  of  selling  such  drinks,  may  sell  in- 
toxicating liquors.  Where  it  is  possible  to 
conduct  the  business  without  harm  to  the 
public,  all  sorts  of  police  regulation  may 
be  instituted,  which  will  tend  to  suppress 
the  evil.  A  rigid  system  of  inspection  may 
be  provided;  and  it  may  be  made  a  condi- 
tion of  the  license  that  it  shall  be  revoked 
in  case  the  licensee  violates  the  local-op- 
tion law.  Thus  the  public  may  be  protect- 
ed from  the  acts  of  a  violator  of  the  law, 
34  L.R.A.(N.S.) 


while,  at  the  same  time,  honest  men  may 
be  protected  in  their  right  to  pursue  an  in- 
nocent calling.  Tiedeman,  Pol.  Power,  § 
102. 

In  the  light  of  the  foregoing  principles, 
let  us  examine  the  ordinance.  It  specifies 
certain  soft  drinks  which  may  be  sold.  The 
sale  of  all  other  soft  drinks  is  prohibited. 
Among  the  number  might  be  enumerated 
several  soft  drinks  that  are  absolutely 
harmless.  It  will  not  do  to  say  that  the 
city  council  is  the  arbiter  of  publie  taste. 
It  cannot  prescribe  what  harmless  drinks 
shall,  or  shall  not,  be  sold.  Its  power  to 
prohibit  is  confined  to  those  drinks  which 
are  harmful  or  deleterious  to  the  public 
health  and  morals.  The  ordinance  before 
us  is  not  restricted  in  its  application.  It 
prohibits  the  sale  of  many  harmless  drinks, 
and  is  so  broad  in  its  scope  and  so  discrim- 
inatory in  its  character  as  to  constitute  an 
unlawful  interference  with  the  liberty  of 
the  citizen,  which  includes  not  merely  the 
right  to  acquire  property,  but  the  right  to 
buy  and  sell  it.  That  being  true,  we  con- 
clude th()  ordinance  is  unreasonable  and 
void. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opin- 
ion. 


UNITED     STATES    CIRCUIT    COURT 
OF  APPEALS,  THIRD  CIRCUIT. 

JOHN   B.   GLEASON 

V. 

HARRY  KENDALL  THAW. 

(107  C.  C.  A.  463,  186  Fed.  345.) 

Bankruptcy  »  securing  services  by 
fraud  —  provable  debt. 

Securing  the  performance  of  personal 
services  by  false  and  fraudulent  represen- 
tations is  not  an  obtaining  of  property  by 
such  means,  within  the  meaning  of  the 
provision  of  the  bankruptcy  act  which  ex- 
cepts liabilities  for  so  obtaining  property 
from  the  debts  which  may  be  proved  and 
discharged  in  the  bankruptcy  proceedings, 
and  therefore  the  bankruptcy  court  may 
stay  an  independent  action  to  recover  such 
claim. 

(February  24,  1911.) 

S^ote,  ^  Batihruptcy ;  effect  of  discharge 
on  claim  for  services  procured  by 
hanlcrupVs  fraud. 

As  to  fraud  in  preventing  collection  of 
claim  as  excepting  from  discharge  in  bank- 
ruptcy, see  the  note  in  28  L.R.A.(N.S.) 
423. 

As  to  the  right  of  a  bankrupt  to  a  dis- 
charge as  affected  by  the  act  of  his  partner 


1011. 


GLKASON  V.  TUAW. 


806 


PETITION  to  r«»iew  an  order  of  the 
Pistrict  Court  of  the  United  Stated  for 
the  Western  District  of  Pennsylvania,  in 
bankruptcy,  staying  an  action  brought  by 
the  petitioner  against  the  bankrupt  to  re- 
cover a  claim  for  personal  services.  Af- 
tirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Buffington,  and  Lan- 
ning,   Circuit   Judges. 

Messrs*  Houston,  Frew  St  Wilson,  and 
John  B.  Gleason  for  petitioner. 

Messrs.  Stone  A  Stone  for  trustee. 

Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  to  review,  under  §  24 
(b)  of  the  bankruptcy  act  (act  July  1, 
1808,  chap.  541,  30  Stat,  at  L.  563,  U.  S. 
Comp.  Stat.  1001,  p.  3432),  a  final  order 
of  the  district  court  of  the  United  States 
for  the  western  district  of  Pennsylvania, 
in  bankruptcy,  staying  an  action  brought 
by  the  petitioner  against  the  bankrupt. 

The  petition  recites  the  fact  that  the  pe- 
titioner, John  B.  Gleason,  brought  an  ac- 
tion  in   1008,   in   the  circuit  court  of  the 


United  States  for  the  southern  district  of 
New  York,  which  was  stayed  by  the  court 
below,  sitting  in  bankruptcy,  and  upon  a 
petition  for  review  of  that  order,  the  same 
was  affirmed  by  this  court  (Gleason  v. 
O'Mara,  103  C.  C.  A.  563,  180  Fed.  417); 
that  thereupon  that  action  was  discon- 
tinued, and  another  action  was  commenced 
in  the  said  circuit  court  for  the  southern 
district  of  New  York,  on  the  8th  day  of 
December,  1900,  wherein  the  petitioner  was 
plaintiff  and  Henry  Kendall  Thaw,  bank- 
rupt, was  defendant.  The  cause  of  action 
set  forth  in  this  new  suit  is  in  the  same 
form  and  based  upon  the  same  facts  as 
those  set  forth  in  the  prior  suit.  It  is 
asserted,  however,  in  the  complaint,  that  the 
services  rendered,  and  for  which  compensa- 
tion was  sought,  were  property  obtained 
from  the  said  plaintiff  by  the  said  defend- 
ant by  false  pretenses  or  false  representa- 
tions. 

The  complainant  sets  out  at  great  length 
his  interviews  with  the  defendant.  Thaw, 
in  which  are  alleged  to  have  occurred  the 
false  pretenses  and  representations  by 
which  the  plaintiff  was  afterwards  induced 


or  agent,  see  the  notes  in  20  L.R.A.  (N.S.) 
785,  and  30  L.R.A.(N.S.)   023. 

As  to  tlic  character  of  false  statements 
which  will  prevent  a  discliarge,  see  the  note 
in   20  L.R.A.(N.S.)    1023. 

The  question  indicated  by  the  foregoing 
title  is,  as  will  be  seen  by  a  perusal  of 
Gleason  v.  Thaw,  dependent  upon  whether 
services  arc  property  within  the  meaning 
of  §  17a  (2)  of  the  bankruptcy  act,  ex- 
cepting from  discharge  liabilities  for  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations. It  will  be  observed  that  the 
decision  of  the  circuit  court  of  appeals, 
that  services  are  not  property  within  the 
meaning  of  this  section,  is  placed  upon 
broad  ground,  whereas  the  district  court 
(see  180  Fed.  410),  deprecating  the  ten- 
dency to  commercialize  the  relation  of  at- 
torney and  client,  declared  that  the  word 
"property"  as  used  in  this  section  of  the 
bankruptcy  net  could  not  apply  to  services 
and  advice  ''received  from  one  who  follows 
the  honorable  profession  of  the  law."  The 
circuit  court  of  appeals  in  this  case,  and 
it  apears  to  be  the  only  case  in  which  the 
question  has  been  raised,  concedes  that  a 
man's  right  to  labor,  to  carry  on  a  lawful 
business,  or  to  practise  a  lawful  profession, 
may  properly  be  regarded  as  property  with- 
in the  meaning  of  the  constitutional  in- 
hibition against  the  deprivation  of  property; 
and  before  the  case  and  the  principle  for 
which  it  stands  is  accepted  as  a  guide  for 
future  decisions,  it  would  seem  peHinent 
to  inquire  whether,  m  the  last  analysis,  it 
is  the  right  to  labor  or  the  ultimate  fruit 
of  that  labor  that  is  protected.  Of  course, 
it  is  to  be  conceded  that  there  is  consider- 
ahle  difference  between  the  construction  of 
siioli  a  constitutional  provision  and  the  con* 
34  L.R,A.(N.S.) 


st ruction  of  a  particular  statute,  and  es- 
pecially of  one  of  the  nature  of  the  bank- 
ruptcy statute,  and  it  might  well  have  been 
said  by  the  circuit  court  of  appeals  that 
this  section  of  the  bankruptcy  act  should 
be  strictly  construed,  with  the  result  that 
it  would  not  include  services.  But  the  de- 
cision is  placed  upon  the  broad  ground  tliat, 
while  the  right  to  labor  is  property,  the  la- 
bor bestowed  is  not.  Now,  it  is  fundamen- 
tal that  one  of  the  primary  incidents  of 
property  is  the  right  to  its  beneficial  enjoy- 
ment, and  it  is  also  probably  true  that  most 
work  is  dictated  by  necessity,  and  is  not 
an  affinity  of  mankind.  It  is  difficult  to 
conceive  of  anything  more  intangible  than 
the  right  to  work  dissociated  from  the  right 
to  compensaton,  which  is  in  fact  a  correla- 
tive, and  if  it  is  not  too  intangible  to  come 
within  the  constitutional  protection  of  prop- 
erty, it  is  not  absolutely  certain  that  serv- 
ices rendered  in  the  exercise  of  this  consti- 
tutional right  are  too  intangible  to  be  re- 
garded as  property  for  the  purposes  of  pi'o- 
tection.  And  if,  on  the  other  hand,  it  is  not 
only  the  right  to  labor,  but  also  the  recipro- 
cal right  to  compensation,  that  is  protected 
by  the  organic  law,  it  might  also  be  con- 
tended that  personal  services  which  consti- 
tute a  sufficient  consideration  to  sustain  a 
contract  for  the  delivery  of  property  or 
money  might  well  be  regarded  as  a  species 
of  property.  And  finally,  if  the  right  to 
labor  is  to  be  distinguished  from  the  serv* 
ices  performed  in  the  exercise  of  such  right, 
the  constitutional  guaranty  of  the  right 
could,  so  far  as  any  beneficial  enjoyment  is 
concerned,  be  nullified  by  acts  and  measures 
impairing  the  means  of  enforcing  the  right 
to  compensation.  h.  A.  W. 
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to  engage  bis  services  for  one  year  as 
leading  counsel  for  the  said  defendant  in 
relation  to  the  defendant's  impending  trial 
under  indictment  for  murder.  He  also  al- 
leges that  $30,000  was  paid  to  the  plain- 
tiif  by  the  said  defendant,  as  his  chief 
counsel,  to  be  used  in  his  discretion  for 
the  general  purposes  of  his  defense,  and 
that  out  of  this  sum  the  plaintiff  made  cer- 
tain disbursements,  for  the  defendant  and 
at  his  request,  amounting  to  the  sum  of 
$10,115. 

The  petition  of  Harry  K.  Thaw,  the  bank- 
rupt, to  the  said  district  court  for  the  west- 
ern district  of  Pennsylvania,  in  bankrupt- 
cy, was  thereupon  preferred,  in  which,  inter 
alia,  it  is  stated  that  the  debt  for  which 
said  action  was  brought  against  him  by 
the  petitioner,  in  the  southern  district  of 
Xew  York,  was  one  which  would  be  dis- 
charged by  the  act  of  bankruptcy,  and  that 
if  such  suit  is  not  stayed,  great  injury 
would  be  done  to  the  said  petitioner,  and 
he  would  be  precluded  from  setting  up  his 
bankruptcy  as  a  release  from  said  debt. 
Upon  the  presentation  and  consideration  of 
this  petition,  the  court  below,  on  the  15th 
day  of  March,  1910,  ordered  and  directed 
an  injunction,  as  prayed  for,  restraining 
the  said  Gleason,  his  agents,  etc.,  from 
taking  any  further  steps  or  proceeding  in 
said  action  until  the  question  of  the  dis- 
charge of  the  said  Thaw,  as  bankrupt,  be 
determined,  or  until  further  orders  of  the 
court. 

The  petition  for  review  of  this  order  in 
matter  of  law,  under  §  24  (b)  of  the  bank- 
ruptcy act,  brings  before  us  the  single 
question,  whether  the  debt  sqed  for  in  the 
action  brought  by  the  petitioner  against  the 
bankrupt,  in  the  circuit  court  for  the  south- 
ern district  of  New  York,  was  a  liability 
for  obtaining  property  by  false  pretenses 
or  false  representations,  within  the  mean- 
ing of  §  17a  (2)  of  the  bankruptcy  act, 
as  amended  in  1903  (act  Feb.  5,  1903,  chap. 
487.  §  5,  32  Stat,  at  L.  708,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1310), providing  that 
such  liabilities  are  exceptions  to  the  prov- 
able debts  from  which  a  bankrupt  may  be 
discharged.  By  the  act  of  1898,  as  it  orig- 
inally stood,  judgments  in  actions  for 
frauds  were  made  such  exceptions,  and 
as  such  would  be  binding  upon  a  court  of 
bankruptcy.  The  amendment  of  1903 
changed  this  language  to  "liabilities  for  ob- 
taining property  under  false  pretenses  or 
false  representations,"  so  that  debts  which 
are  such  liabilities  are  now  excluded  from 
the  provable  debts  of  which  the  bankrupt 
may  be  discharged.  While  enlarging  some- 
what the  scope  of  such  exceptions,  this 
amendment  imposed  upon  the  court  of 
iiankruptcy  the  duty  of  determining  wheth- 
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er  the  debt  sought  to  be  excepted  was  or 
was  not  such  a  liability.  The  order  of  the 
court  below  is  supported  by  a  well-rea- 
soned opinion,  with  which  we  agree  and 
to  which  little  need  be  added  by  this  court 

The  very  ingenious  and  forceful  argu- 
ment presented  to  this  court  by  the  peti- 
tioner for  review  is  founded  mainly  upon 
the  proposition  that  "the  right  to  com- 
mand services  of  the  value  of  $80,000  is 
property;  the  services  also  are  property; 
the  test  is  value, — not  degree  of  intangi- 
bility." 

Several  decisions  in  the  Federal  courts, 
cs  well  as  in  state  courts,  are  cited  in  sup- 
port of  this  proposition.  As  to  these,  the 
often  repeated  observation  is  pertinent,  that 
the  authority  of  cited  decisions  depends 
largely  upon  the  facts  and  circumstances 
of  the  case  in  which  they  are  made.  That 
the  word  "property"  is  nomen  generalis9i- 
mum,  as  asserted  by  the  petitioner,  is  not  to 
be  denied,  but  no  more  is  it  to  be  denied 
that  its  meaning  may  be  restricted  not 
only  by  the  application  of  the  maxim,  fio»- 
ciiur  a  sociiSf  but  by  the  purpose  for  whicli 
it  is  used,  or  by  its  evident  use  as  a  word 
of  art,  or  by  its  use  in  a  technical  sense. 
The  very  generality  of  the  word  requires 
restriction,  according  to  the  circumstances 
in  which  it  is  used.  In  some  judgments, 
as  well  as  in  some  obiter  dicta,  the  word 
"property"  has  been  made  to  cover,  by  a 
sort  of  rhetorical  flourish,  everything  t^angi- 
bie  or  intangible  of  which  value  may  be 
predicated.  There  are,  however,  well-con- 
sidered decisions  of  the  highest  authority, 
in  whicli,  from  the  view  point  of  the  par- 
ticular caM',  personal  rights  and  libertir^ 
are  to  be  included  within  the  meaning  of 
the  word  ''property. "  Thus,  a  man's  right 
to  labor,  to  carry  on  a  lawful  business,  or 
to  practise  a  lawful  profession,  may  not  be 
taken  away  from  him  or  be  restricted  by 
any  act  of  the  state  not  within  its  police 
powers,  such  act  being  considered  as  a  dep- 
rivation of  property  within  the  constitu- 
tional inhibition,  Federal  or  state.  So  a 
combination  or  conspiracy  to  destroy  or 
prevent  the  carrying  on  of  the  bustnens  of 
any  person  within  the  protection  of  the  law 
may  be  enjoined  as  a  threatened  trespass 
upon  a  property  right.  Such  cases,  how- 
ever, are  far  from  saying  that  services  ac- 
tually rendered  under  a  supposed  contract 
are  themselves  property,  which  have  been 
taken  fraudulently  from  the  possession  of 
the  one  who  has  rendered  the  service,  with- 
the      meaning      of      that      word      as 
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used  in  the  section  of  the  bankrupt- 
cy act  now  under  consideration.  It  is  one 
thing  to  say  that  a  man's  right  to  engage 
or  sell  his  services  according  to  hi«  own 
volition  may,  for  the  purposes  of  its  pro- 
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tectioxi,  be  considered  a  species  of  proper- 
ty, and  quite  another  to  assert  that  serv- 
ices already  rendered  by  one  person  to  an- 
other are  to  be  considered  as  property,  in 
order  to  enlarge  or  change  the  ordinary 
remedies  by  which  the  debt  due  from  the 
person  to  whom  such  serviQes  were 
rendered  may  be  recovered.  The  right  to 
labor  in  any  calling  or  profession  in  the 
future  may  be  considered  a  property  right, 
for  the  purpose  of  protection,  but  no  right 
exists  as  to  labor  or  services  already  ren- 
dered, and  there  is  nothing  to  protect,  ex- 
cept the  right  of  recovering  due  compen- 
sation therefor.  In  the  latter  case,  noth- 
ing has  been  transferred  from  the  posses- 
sion of  the  one  who  has  rendered  the  servi- 
ces to  the  other,  for  whom  the  services 
were  rendered.  We  must  not  allow  ourselves, 
by  a  subtle  verbal  casuistry,  to  confuse  a 
concept  of  the  right  to  work  or  render  serv- 
ice with  the  service  itself  when  it  has  been 
rendered.  The  right  to  render  labor  or  serv- 
ice is  one  thing;  the  service  itself  is  quite  a 
different    thing. 

It  would  serve  no  good  purpose  to  dis- 
cuss all  the  cases  deferred  to  by  the  peti- 
tioner, and  we  only  remark  that,  underlying 
tliem  all,  will  be  found  the  distinction  to 
which  we  have  just  adverted. 

In  Ritchie  v.  People,  165  111.  98,  29 
L.K.A.  79,  46  Am.  St.  Rep.  315,  40  N.  E. 
454,  the  court  held  a  statute  of  the  state 
prohibiting  the  employment  of  females  in 
any  factory  for  more  than  eight  hours  a 
day,  unconstitutional,  on  the  ground  that 
the  right  to  labor  and  employ  labor  is  a 
property  right,  of  which  the  citizen  can- 
not be  deprived  without  due  process  of 
law. 

The  same  was  said  in  Gillespie  v.  People, 
188  111.  176,  52  L.R.A.  283,  80  Am.  St. 
Rep.  176,  58  N.  E.  1007.  There,  a  law 
making  it  criminal  for  an  employer  to 
attempt  to  prevent  his  employees  from 
joining  labor  unions,  or  to  discharge  them 
because  of  their  connection  with  labor 
unions,  was  held  unconstitutional,  as  being 
in  contravention  of  the  guaranty  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law. 

Ex  parte  Steinman,  95  Pa.  220,  40  Am. 
Rep.  637,  also  referred  to  by  the  petitioner, 
states  merely  that  the  office  of  attorney  at 
law  is  his  property,  of  which  he  cannot  be 
deprived,  unless  by  the  judgment  of  his 
peers  and  the  laws  of  the  land.  This  deci- 
sion, of  course,  was  concerned  with  the  en- 
forced deprivation  of  the  right  generally  to 
practise  a  profession  in  futuro,  and  no 
more  than  any  of  the  other  cases  cited  by 
the  petitioner  does  it  establish  his  propo- 
sition, that  services  already  rendered  are 
a  species  of  property  that  have  been  trans- 
34  L.R.A.(N.S.) 


ferred  from  the  owner  to  another  person, 
and  that  in  the  case  before  us,  they  have 
been  obtained  by  the  transferee  under 
false  pretences. 

The  language  used  in  the  17th  section  of 
the  bankruptcy  act,  to  which  we  have  al- 
ready referred,  by  which  liabilities  for  ob- 
taining property  by  false  pretenses  are  ex- 
empted from  the  provable  debts  discharged 
in  bankruptcy,  are  the  usual  and  most 
general  words  for  describing  a  specific 
crime.  Their  use  in  this  connection  dates 
back  as  far  as  the  statute  of  30  Geo.  II. 
chap.  34  (1757),  and  they  have  since  then, 
so  far  as  they  define  the  crime,  remained 
uncl)anged.  19  Cyc.  Law  k  Proc.  p.  387. 
The  same  language,  in  substance,  has  been 
used  in  the  statutes  in  this  country,  and 
where  departed  from,  it  is  only  by  way  of 
enumeration  of  certain  kinds  of  property 
that  may  be  included  under  the  general 
designation.  These  enumerations  all  refer 
to  substantive  things, — to  a  res, — and  in 
no  case  to  which  our  attention  has  been 
called  is  anything  included  in  the  enumera- 
tion which  approaches,  in  its  description 
or  definition,  services  rendered.  Certainly 
under  no  proper  and  strict  administration 
of  the  criminal  law  could  anyone  be  in- 
dicted under  the  general  language  of  ob- 
taining property  under  false  pretenses,  on 
the  ground  that  services,  whose  perform- 
ance has  been  induced  by  a  false  pretense, 
are  property,  within  the  meaning  of  the 
act. 

We  have  no  difiiculty,  therefore,  in  af- 
firming the  order  of  the  court  below. 


TENNESSEE  SUPREME  COURT. 

DIXIE  FIRE  INSURANCE  COMPANY  et 

al. 

V. 

AMERICAN  CONFECTIONERY  COM- 
PANY,  Impleaded,  etc.,  Plflf.  in  Cer- 
tiorari. 

(—  Tenn.  — ^,  136  S.  W.  916.) 

Eqnlty  »  multiplicity  of  8ult9  ~  sev- 
eral policies  on  same  property. 

1.  Equity  has  jurisdiction  on  the  ground 
of  preventing  a  multiplicity  of  suits,  of  a 
suit  to  adjust  the  respective  liabilities  of 
several   insurers  who   have  issued  policies 

Note. —  As  shown  in  the  note  appended 
to  Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Dis- 
tilling Co.  32  L.R.A.(N.S.)  940,  the  mere 
fact  that  a  multiplicity  of  suits  may  bo 
saved,  or  that  the  amount  to  be  paid  un- 
der several  fire  insurance  policies  cover- 
ing the  same  property,  as  indemnity  for  the 
loss  of  the  property,  may  be  fixed  by  differ- 
ent juries  at  different  amounts,  presents  no 
67 
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upon  a  manufacturing  plant,  which  are  di- 
vided between  the  several  items  of  build- 
ing, machinery,  stock,  and  fixtures,  tlie  re- 
spective items  being  covered  by  more  than 
one  policy  and  the  policies  providing  a 
pro  rata  liability,  where  all  the  insurers 
set  up  a  common  defense  against  all  lia- 
bility because  of  noncompliance  with  con- 
ditions in  the  policies;  and  it  is  immaterial 
that  some  insurers  have  no  interest  in  AU 
the  items,  or  that  a  court  of  law  could  af- 
ford a  remedy,  and  might  consolidate  the 
actions  if  all  were  brought  at  the  same 
time. 

Same  —  fraiidnlent  award  —  jurisdic- 
tion —  settling  whole  case. 

2.  Equity  has  jurisdiction  of  a  suit  by 
one  of  several  insurers  of  different  portions 
of  a  manufacturing  plant,  to  set  aside  an 
award  of  appraisers  on  the  ground  of  fraud, 
and,  having  taken  jurisdiction,  it  may  pro- 
ceed to  consider  defenses  to  the  liability 
because  of  breach  of  conditions  in  the. pol- 
icy, and  adjust  the  loss  between  the  several 
insurers  if  liability  is  found  to  exist. 

(March  30,  1011.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing 
a  decree  of  the  Chancery  Court  for  David- 
son County  which  dismissed  a  bill  and  cross 
bill  filed  to  settle  the  liability  of  several 
insurers  for  fire  losses  upon  the  insured 
property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  S.  Stokes  and  J.  T.  Ijillyett 
for  plaintiff  in  certiorari. 

Messrs.  Stokes  &  Stokes  and  Treze- 
▼ant,  Bartels,  &  Trezevant,  defendants 
in  certiorari: 

Equity  has  jurisdiction. 

Virginia-Carolina  Chemical  Co.  v.  Home 
Ins.  Co.  51  C.  C.  A.  22,  113  Fed.  1,  109  Fed. 
681;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Clunie, 
88  Fed.  167;  Tisdale  v.  Three  Ins.  Cos.  84 
Miss.  709,  36  So.  568;  American  Cent.  Ins. 
Co.  V.  Landau,  56  N.  J.  Eq.  513,  39  Atl. 
400;  1  High,  Inj.  4th  ed.  §  65 A. 

ground  for  equitable  jurisdiction,  and  does 
not  entitle  fire  insurance  companies  to  have 
the  amount  to  be  paid  under  their  respec- 
tive policies  determined  in  one  suit  in 
equity.  The  right  of  the  insured  to  sue 
at  law  upon  the  different  policies  cannot 
be  defeated  unless  some  independent  ground 
for  equitable  interposition  is  presented. 
In  this  respect  Dixie  F.  Ins.  Co.  v.  Ameri- 
can Confection EBT  Co.  is  opposed  to  the 
great  weight  of  authority.  It  is  to  be 
noted,  however,  that  in  this  case  there  was 
also  presented  the  question  of  fraud  on  the 
part  of  the  insured  in  procuring  the  poli- 
cies involved,  and  the  award  was  also  at- 
tacked in  a  cross  bill  for  fraud.  That  ques- 
tion has  apparently  been  considered  in  no 
case  other  than  Dixie  F.  Ins.  Co.  v.  Amebi- 
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There  is  a  community  of  interest  in  the 
subject-matter  of  this  controversy  among 
the  insurers. 

National  F.  Ins.  Co.  v.  Frost  (April,  1909; 
Tenn.)  Garrison  v.  Memphis  Ins.  Co.  19 
How.  318,  15  L.  ed.  658;  Smyth  v.  Ames, 
169  U.  S.  517,  42  L.  ed.  838,*  IS  Sup.  Ct. 
Rep.  418. 

Apportionment  is  a  well- recognized 
ground  of  equity. 

1  Story,  Eq.  Jur.  §  478;  Fuller  v.  De- 
troit F.  &  M.  Ins.  Co.  1  L.R.A.  801,  36  Fed. 
469;  Pennyfeather  v.  Baltimore  Steam- 
Packet  Co.  58  Fed.  481. 

The  remedy  at  law  is  inadequate. 

Gibson,  Suit  in  Qi.  §  294;  Hale  v.  Allin- 
son,  188  U.  S.  56,  47  L.  ed.  380,  23  Sup. 
Ct.  Rep.  244;  Smyth  v.  Ames,  169  U.  S. 
466.  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

Neil,  J.,  delivered  the  opinion  of  the 
court : 

The  original  bill  in  this  case  was  filed 
by  the  Dixie  Fire  Insurance  Company,  the 
North  British  &.  Mercantile  Insurance  Com- 
pany, and  the  Stuyvesant  Insurance  Com- 
pany against  the  American  Confectionery 
Company,  the  Globe  Underwriters*  Agency, 
and  the  International  Fire  Insurance  Com- 
pany. 

There  was  also  a  cross-bill  filed  by  the 
two  latter  companies  against  the  complain- 
ants and  the  American  Confectionery  Com- 
pany. 

There  was  a  demurrer  filed  to  the  orig- 
inal bill,  and,  upon  the  hearing  in  the  court 
below,  the  chancellor  dismissed  both  bills 
for  want  of  jurisdiction,  and  thereupon  the 
complainants  and  the  cross-complainants 
appealed  to  the  court  of  civil  appeals.  In 
that  court  the  decree  of  the  chancellor  was 
reversed,  and  the  cause  remanded  to  tho 
chancery  court  of  Davidson  county  for  fur- 
ther proceedings.  A  petition  for  certiorari 
and  supersedeas  was  then  filed  ih  this  court 
by  the  American  Confectionery  Company, 
the  prayer  of  which  petition  was  granted, 

can  Confectionery  Co.  subsequently  to 
the  note  referred  to.  For  a  discussion  of 
different  phases  of  the  question  of  the 
jurisdiction  of  equity  to  save  a  multiplicity 
of  suits,  see  note  in  28  L.R.A.(N.S.)  74;i, 
as  to  the  jurisdiction  of  equity  to  enforce 
the  liability  of  members  of  a  club  or  cor- 
poration; and  note  in  20  L.R.A.  (N.S.)  848, 
as  to  equity  jurisdiction  to  save  a  mul- 
tiplicity of  suits  for  personal  injuries  grow- 
ing out  of  a  single  tort.  See  also  note  in 
14  L.R.A. (N.S.)  239,  as  to  equity  juris- 
diction  to  entertain  a  suit  for  possession 
of  separate  parcels  of  land  held  adversely 
by  different  defendants  claiming  under  a 
common  source,  on  the  ground  that  a  mul- 
tiplicity of  suits  will  thereby  be  slived. 


1911. 


DIXIE  FIRB  INS.  CO.  r.  AMERICAN  CONFECTIONERY  00. 


899 


and  the  eause  was  set  down  for  argument, 
and  was  argued  at  the  bar  of  this  court. 

The  original  bill  alleged:  That  on  the 
15th  of  September,  1909,  the  Dixie  Fire 
Insurance  Company  issued  to  the  American 
Confectionery  Company  a  policy  of  insur- 
ance for  $5,000,  under  which  it  insured  the 
defendant  for  the  period  of  one  year  against 
loss  by  fire  upon  the  machinery  located  in 
the  manufacturing  plant  of  the  insured. 
That  on  August  11,  1909,  the  North  British 
&  Mercantile  Insurance  Company  issued 
two  policies  of  insurance  to  the  same  in- 
sured, one  policy  being  for  $7,720,  of  which 
amount  $1,250  was  upon  the  machinery  in 
said  plant  and  $6,470  was  upon  the  stock, 
and  the  other  policy  being  for  $5,000,  of 
which  amount  $1,000  was  upon  machinery 
and  $4,000  was  upon  stock.  That  on  Au- 
gust 20,  1909,  the  same  insurance  company 
last  named  issued  another  policy  for  $6,000, 
of  which  amount  $1,250  was  upon  machin- 
ery and  $4,750  was  upon  stock.  That  the 
StujTvesant  Insurance  Company,  on  Janu- 
ary 28,  1910,  issued  to  the  same  insured  a 
policy  of  $10,000  upon  the  machinery,  and 
on  June  4,  1910,  issued  another  policy  for 
the  sum  of  $6,000  upon  the  stock.  That 
on  February  21,  1910,  the  Globe  Under- 
writers* Agency  issued  a  policy  for  $28,- 
720,  of  which  $18,720  was  upon  the  build- 
ing, $9,500  upon  the  machinery,  and  $500 
upon  office  fixtures.  That  the  International 
Fire  Insurance  Company,  on  March  7,  1910, 
issued  a  policy  for  $8,780  upon  the  stock  of 
the  said  American  Confectionery  Company. 

That,  excepting  in  the  name  of  the  in- 
surer, the  property  insured,  the  amount  in- 
sured, and  the  date  of  the  policy,  all  of  the 
contracts  of  insurance  issued  by  the  com- 
plainant and  defendant  companies  were  in 
every  respect  identical. 

That  on  the  morning  of  July  4,  1910,  a 
fire  occurred  in  the  manufacturing  estab- 
lishment of  the  American  Confectionery 
Company,  by  which  some  of  the  property 
covered  by  the  said  insurance  was  de- 
stroyed, and  some  was  damaged.  Thai 
various  representatives  of  the  insurance 
companies  appeared  in  Nashville  soon  after 
the  fire,  with  a  view  to  investigating  it  and 
ascertaining  the  amount  of  the  loss.  That 
prior  to  entering  upon  this  work,  these  rep- 
resentatives requested  of  the  defendant 
American  Confectionery  Company  the  ex- 
ecution of  an  agreement  under  which  they 
would  be  pern^tted  to  make  such  investi- 
gation without  waiving  any  of  the  legal 
rights  or  defenses  that  each  company  might 
have  on  the  policy  or  policies  issued  by  it, 
respectively.  That  in  accordance  with  the 
request,  such  an  agreement  in  writing  was 
entered  into  separately  by  each  of  the  com- 
panies, all  of  said  agreements  being  identi- 
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cal  in  form,  differing  only  in  the  signature 
of  the  company  thereto. 

That  an  appraisal  was  demanded  by  the 
defendant  Globe  Underwriters'  Agency,  for 
the  purpose  of  ascertaining  the  injury  done 
to  the  blinding,  and  the  appraisers  esti- 
mated the  damage  thereto  at  $3,617.43. 
That  complainants  are  in  no  way  inter- 
ested in  the  amount  of  that  award,  except 
that,  as  subsequently  shown  in  the  bill,  the 
amount  should  be  increased,  for  the  reason 
that  the  appraisers  charged  up  certain 
sums  for  loss  on  the  machinery  that  sliould 
have  been  charged  up  for  loss  on  the  build- 
ing. 

That  an  appraisal  was  demanded  regard- 
ing the  loss  on  the  engine,  boiler,  and  ma- 
chinery, and  that,  in  accordance  therewith, 
the  appraisers  fixed  the  damage  thereof  at 
$20,064.  That  apportioning  said  sums  rata- 
bly among  the  various  companies  having 
policies  of  insurance  on  these  items  of  prop- 
erty would  make  the  amount  due  from  the 
different  companies,  if  said  appraisal  was 
correct,  as  follows: 

roUcy  No.  171866,  Dixie    Fire    Insur- 
ance Company   .   $8,571 54 
■*        «*    62596,   Globe  Underwrit- 
ers' Agency   . . .     6,786  93 
*'  508976,  North      Britisb     A 
Mercantile      In- 
surance Company       802  89 
*•  608986,  North     British     A 
Mercantile      In- 
sarance  Company       714  80 
*•         **  608986,  North     British     A 

Mercantile      In- 
surance Company   .    892  89 
**         **     71102,  North     British     A 

Mercantile      In- 
surance -Company    7,148  09 

It  is  further  alleged  that  this  appraisal 
was  incorrectly  made.  That  various  items 
of  damage  to  the  property  were  charged  up 
to  machinery,  when  these  items  should 
have  been  charged  up  to  the  building;  that 
among  the  items  so  erroneously  charged  up 
to  machinery  was  one  amounting  to  about 
$400,  for  protecting  and  bracing  the  water 
tank  on  top  of  the  building,  which  fur- 
nished water  for  the  sprinkling  plant, 
which  property  was  included  in  the  insur- 
ance taken  on  the  building,  and  not  on  the 
machinery. 

That  the  adjustment  of  the  damage  done 
to  the  stock  could  not  be  ascertained  or 
appraised,  and  that  the  defendant  American 
Confectionery  Company  prepared  and  filed 
with  each  of  the  companies  papers  purport- 
ing to  be  proofs  of  loss  on  account  of  the 
burning  and  damage  to  the  stock.  That  tt 
is  claimed  by  *he  defendant  American  Con- 
fectionery Company  in  these  proofs  of  loss, 
that  different  sums  are  owin^  to  it  b^  the 
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companies  that  issued  policies  upon  the 
stock,  and  that  the  total  amount  of  dam- 
age claimed  on  account  of  the  destruction 
or  injury  to  the  stock  is  $27,258.09. 

That  by  the  terms  of  each  of  the  insur- 
ance policies  issued  by  the  several  compa- 
nies, it  is  expressly  provided  that  no  com- 
pany shall  be  liable  under  its  policy  for  a 
greater  proportion  of  any  loss  on  the  de- 
scribed property,  or  for  loss  by  the  expense 
of  removal  from  the  premises  endangered 
by  fire,  than  the  amount  insured  by  such 
policy  shall  bear  to  the  whole  insurance, 
whether  valid  or  not,  or  by  solvent  or  in- 
solvent insurers,  covering  such  property. 

That  the  amount  fixed  as  the  loss  on  the 
machinery  by  the  appraisers,  as  well  as  the 
amount  named  in  the  proofs  of  loss  as  the 
damage  sustained  upon  the  stock,  are  both 
erroneous,  and  that,  if  the  companies  are 
liable  at  all,  they  can  be  liable  only  for 
their  proportionate  amount  of  such  loss,  to 
wit,  as  the  amount  of  each  insurance  bears 
to  the  total  insurance.  That  to  do  justice 
between  the  companies,  and  to  carry  out 
the  terms  of  their  contracts,  it  is  necessary 
that  the  amount  of  loss,  if  any,  should  be 
ascertained;  also  the  amount  of  insurance, 
and  the  percentage  that  the  amount  of  each 
policy  bears  to  the  total  amount  of  insur- 
ance, and  to  the  total  amount  of  loss  to  be 
ascertained  and  fixed.  That  if  the  insurers 
are  liable  at  all,  the  loss  should  be  appor- 
tioned between  them  in  accordance  with 
the  terms  and  stipulations  of  their  con- 
tracts. That  by  virtue  of  these  contracts 
of  insurance,  each  insurer  is  interested  in 
the  liability  of  the  other.  That  the  only 
possible  way  in  which  all  these  matters 
could  be  justly  and  equitably  determined 
would  be  in  one  suit.  That  the  American 
Confectionery  Company  is  threatening  to 
institute,  and  will  institute,  separate  suits 
against  each  of  the  complainants  and  the 
defendant  insurers,  claiming  the  amount 
alleged  to  be  owing  by  them  under  the 
proofs  of  loss,  and  this  would  necessitate 
the  institution  of  nine  separate  and  dis- 
tinct lawsuits.  That  it  would  be  an  im- 
possibility to  arrive  at  justice  between  the 
insurers  through  such  a  multiplicity  of 
suits.  That  in  one  suit  one  set  of  values 
might  be  fixed,  and  in  another  another  set 
of  values,  and  in  this  way  one  insurance 
company  might  be  called  upon  to  pay  its 
proportion  in  one  case  upon  a  certain  ratio 
different  from  that  fixed  in  another  case, 
so  that,  instead  of  the  insurers,  if  liable 
at  all,  paying  in  accordance  with  their 
covenants,  they  would  pay  in  accordance 
with  the  divergent  findings  of  separate 
juries  and  separate  trials,  and  possibly  in 
separate  tribunals.  That,  if  liability  at  all 
exists,  this  presents  a  cose  for  making  a 
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common  apportionment,  and  determining 
the  contribution  that  each  of  the  insurers 
should  bear  to  the  common  loss.  That  this 
can  be  apportioned  only  in  a  court  of  equi- 
ty, where  matters  of  account,  apportion- 
ment, and  contribution  are  cognizable,  and 
that  it  could  not  be  done  in  the  nine  sep- 
arate suits  threatened  as  aforesaid.  That 
all  the  insurance  companies  have  the  same 
defense  against  the  claims  of  the  assured, 
arising  from  a  common  interest  in  the  lit- 
igation and  that  by  one  comprehensive  suit 
in  equity  all  the  rights  and  interests  of  the 
insurers  can  be  determined  as  between 
them  and  the  confectionery  company.  That 
the  various  insurance  contracts  are  inter- 
dependent, and  are  not  enforceable  without 
reference  to  each  other,  and  in  that  way  it 
would  be  necessary  to  determine  the  equi- 
ties to  all  of  them  before  the  liability  of 
any  one  of  them  could  be  ascertained  and 
determined.  That,  for  the  purpose  of  pre- 
venting a  multiplicity  of  suits,  and  to  equi- 
tably and  legally  adjust  the  rights  of  the 
parties,  the  court  of  chancery  has  jurisdic- 
tion, and  should  enjoin  the  confectionery 
company  from  instituting  the  said  nine 
separate  suits. 

The  bill  thereupon  proceeds  to  charge 
several  grounds  under  which  it  is  alleged 
the  companies  are  not  liable.  We  need  not 
state  these  matters  with  particularity, 
since  the  demurrer  goes  to  the  jurisdiction 
of  the  court,  rather  than  to  the  validity 
of  the  defenses  urged  against  the  policies. 
We  shall,  however,  state  these  matters 
briefly. 

It  is  alleged  that  each  policy  containeii 
the  following  clause:  "This  entire  policy 
shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise, 
any  material  fact  or  circumstance  concern- 
ing this  insurance  or  the  subject  thereof." 
Under  this  two  distinct  and  -important 
specifications  are  made. 

It  is  further  alleged  that  each  policy  con- 
tains this  clause:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  h«?reto,  shall  be 
void  ...  if  (any  usage  or  custom  or 
trade  or  manufacture  to  the  contrary  not- 
withstanding) there  be  kept,  used,  or  al- 
lowed on  the  above- described  premises,  ben- 
zin,  benzol,  dynamite,  ether,  fireworks, 
gasolene,  Greek  fire,  gunpowder  exceeding  25 
pounds  in  quantity,  naphtha,  nitroglycerin, 
or  other  explosives."  There  is  a  specifica- 
tion under  this  to  the  effect  that  the  fire 
wns  caused  by  an  explosion,  or  a  series  of 
explosions,  when  there  was  no  fire  in  the 
building  at  all,  and  had  not  been  for  two  or 
three  days. 

It  is  also  alleged  that  each  policy  con- 
tains the  following  clause:     "J*f  fire  occur. 
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the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  com- 
pany, and  protect  the  property  from  fur- 
ther damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put 
it  in  the  best  possible  order,  make  a  com- 
plete inventory  of*  the  same,  stating  the 
quantity  and  cost  of  each  article,  and  the 
amount  claimed  thereon."  The  specification 
under  this  is  that  the  confectionery  com- 
pany did  not  separate  the  damaged  and  un- 
damaged personal  property;  that  it  did  not 
put  the  personal  property  in  the  best  pos- 
sible order;  that  it  did  not  make  a  complete 
inventory  of  it,  stating  the  quantity  and 
cost  of  each  article,  and  the  amount 
claimed;  but  that  the  confectionery  com- 
pany, before  the  representatives  of  the  in- 
surance companies  arrived,  which  was  not 
more  than  three  or  four  davs  after  the  fire, 
sold  or  caused  to  be  hauled  away  the  dam- 
aged personal  property;  that  no  effort  was 
made  to  separate  it,  or  to  put  it  in  good 
condition,  or  to  make  an  inventory  there- 
of. 

It  is  further  alleged  that  there  is  in 
each  policy  the  following  provision:  "It  is 
understood  and  agreed  that  this  policy  is 
issued,  and  the  rate  of  premium  charged 
therein  is  fixed  and  determined,  on  condi- 
tion that  the  assured  shall  use  due  diligence 
to  maintain,  in  complete  working  order  at 
all  times  during  the  full  term  of  this  in- 
surance, the  automatic  sprinkler  system 
now  in  ,use,  and  that  no  change  shall  be 
made  in  such  system  without  the  consent 
in  writing  of  this  company."  That,  by  vir- 
tue of  this  clause,  the  defendant  confec- 
tionery company  was  enabled  to  obtain  in- 
surance at  a  rate  two  thirds  less  than  it 
could  have  obtained  it  otherwise;  but  that 
the  said  confectionery  company  violated 
this  provision  of  the  policy  by  allowing 
the  sprinkler  system  to  become  wholly  in- 
effective, although  from  time  to  time  it  was 
warned  that  the  said  system  was  out  of  or- 
der, and  that,  by  reason  of  such  defective 
condition  of  the  sprinkler  system,  the  in- 
surance companies  were  greatly  injured,  in 
that  they  did  not  have  the  benefit  of  this 
protection  against  fire.  It  is  alleged  that 
the  clause  in  the  policies  upon  this  sub- 
ject was  employed  by  both  parties  with  a 
full  understanding  ''that  it  was  a  statement 
and  assumption  of  condition  and  undertak- 
ing on  the  part  of  the  insured,  relating  to 
the  risk,  and  affecting  its  character  and  ex- 
tent," and  that  this  statement  was  both  a 
warranty  and  a  condition  of  the  contract; 
that  the  companies  did  not  know  that  there 
was  a  breach  of  this  condition  until  after 
the  fire  occurred ;  that  there  was  an  associa- 
tion separate  and  apart  from  the  insur- 
ance  companies,  whose  business  it  was  to 
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make  an  inspection  of  different  sprinkler 
systems  installed  in  buildings  over  the 
country,  and  that  such  an  inspection  was 
made,  on.  the  21st  day  of  February,  1910, 
of  the  sprinkler  system  owned  by  the  de- 
fendant confectionery  company,  and  its  de- 
fective condition  shown,  as  above  stated, 
and  notification  issued  to  the  confectioner}' 
company,  and  again  only  a  few  months  be- 
fore the  fire  occurred,  to  the  same  effect. 

The  prayer  of  the  bill  was  for  an  injunc- 
tion against  the  bringing  of  the  nine  sepa- 
rate suits,  to  the  end  that  all  the  suits 
might  be  tried  in  one  in  the  chancery  court. 

The  cross  bill  filed  by  the  Globe  Under- 
writers' Agency  and  the  International  Fire 
Insurance  Company  briefly  recites  the 
substance  of  the  original  bill,  partly  in  the 
form  of  a  recapitulation,  and  partly  in. the 
form  of  an  original  statement  covering  the 
same  matters. 

The  only  real  difference  between  the  two 
bills  is  to  be  found  in  the  charges  in  the 
cross. bill  in  respect  of  the  appraisement.  It 
goes  into  too  much  particularity  upon  this 
subject,  and  make  some  additional  charges. 

It  is  alleged  that  the  agreement  for  sub- 
mission to  the  appraisers  was  drawn  up, 
signed,  and  executed  by  all  the  insurers  in- 
terested in  the  machinery  and  by  the  in- 
sured, under  and  by  virtue  of  which  one  Wil- 
liam Fay,  of  St.  Louis,  Missouri,  was  ap- 
pointed by  the  insured  as  its  appraiser,  and 
one  Frederick  W.  Hardwick,  of  Louisville, 
Kentucky,  was  appointed  by  the  insurers 
as  their  appraiser,  and  the  appraisers  ap- 
pointed J.  R.  Andrews,  of  Nashville,  Ten- 
nessee, as  umpire.  That  the  agreement  for 
submission  was  in  strict  accord  with  the 
several  contracts  of  insurance  relating  to 
appraisal,  that  is  to  say,  it  provided  that 
the  two  appraisers  should  appraise  and  es- 
timate the  Boimd  value  of  the  loss  and 
damage,  that  the  appraisement  was  to  be 
made  for  the  sole  purpose  of  fixing  the 
amount  of  sound  value  and  damage,  that 
it  should  not  waive  and  invalidate  any  of 
the  rights  of  either  party  under  their  sev- 
eral contracts  of  insurance,  and  that,  in 
making  the  appraisal,  the  appraisers  should 
estimate  the  actual  cash  cost  of  replacing 
or  repairing  the  damaged  or  destroyed 
property,  allowing  proper  deduction  for  de- 
preciation. That  the  appraisers  proceeded 
to  act,  and,  on  the  26th  day  of  July,  1910, 
made  an  award,  estimating  the  loss  and 
damage  at  $20,064.  That  this  award  was 
signed  by  Wiliam  Fay,  the  appraiser  for 
the  insured,  and  J.  R.  Andrews,  the  umpire. 

That  the  award  on  the  machinery  was 
improperly  arrived  at.  That  it  was  unfair 
and  unjust  to  the  insurers,  and  should  be 
set  aside,  for  the  following  reasons,  to  wit: 
The  policies  of  insurance  provided  that  the 
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appraisers  together  should  estimate  and 
appraise  the  loss,  and,  failing  to  agree, 
should  submit  their  difTerences  to  the  um- 
pire. That  the  appraisers  did  not  together 
appraise  or  undertake  to  appraise  the 
loss  and  damage  to  the  property,  but 
each  acted  independently  of  the  other, 
and  made  no  attempt  whatever  to 
agree  upon  any  differences  which  existed 
between  them.  That  each  appraiser  took 
a  copy  of  the  inventory  furnished  by  the 
insured,  and  each  appraiser  separately 
noted  on  his  respective  inventory  his  esti- 
mate of  the  sound  value  and  damage  to  the 
property.  That  there  was  no  discussion  be- 
tween the  appraisers  with  reference  to  their 
respective  estimates,  and  no  attempt  on 
their  part  to  compare  their  figures,  in  an 
effort  to  agree  upon  the  amount  of  damage. 
That  Mr.  Fay,  the  appraiser  for  the  insured, 
suggested  to  Mr.  Hardwick,  the  appraiser 
for  the  insurers,  that  each  appraiser  should 
separately  put  down  in  figures  of  ciphers, 
on  their  respective  sheets,  just  what  dam- 
age was  done  to  the  respective  articles  of 
machinery.  That  this  was  done,  and  after- 
wards Mr.  Fay  repaired  to  his  room,  and 
there  fixed  upon  the  amount  of  sound  value 
and  damage  according  to  his  estimate,  had 
it  typewritten,  and  the  respective  estimates 
of  each  appraiser  were  turned  over  to  the 
umpire  for  his  action.  That  the  umpire 
made  no  personal  examination  of  the  prop- 
erty in  the  presence  of  the  appraisers.  That 
he  was  not  present  at  the  time  that  the 
appraisers  made  their  several  estimates  or 
appraisements,  and  was  not  called  upon  to 
settle  any  differences  between  the  two  ap- 
praisers, save  and  except  in  the  manner  as 
above  set  out.  That,  when  the  umpire  pre- 
sented his  award  to  the  appraisers  to  be 
signed,  Mr.  Hardwick  requested  him  to  dis- 
cuss the  matter  in  detail,  which  the  umpire 
declined  to  do.  That  fhe  award  was  then 
signed  by  the  umpire  and  Mr.  Fay,  the  ap- 
praiser for  the  insured. 

That  among  the  articles  embraced  in  the 
property  appraised  by  Messrs.  Hardwick 
and  Fay,  there  were  55,000  pounds  of 
molding  starch.  That  this  starch  was  on 
the  inventory  handed  to  the  appraisers  by 
the  insured.  That  whatever  amount  of 
molding  starch  was  in  the  fire  was  com- 
pletely and  wholly  destroyed.  That  no  in- 
voices were  furnished  relative  to  this 
molding  starch.  That  with  reference  to  it, 
Mr.  Harris,  of  the  American  Confectionery 
Company,  was  called  in  by  the  appraisers 
and  questioned  in  regard  to  it;  he  stating 
that  he  was  willing  to  make  affidavit  to  the 
effect  that  55,000  pounds  of  molding  starch, 
worth  the  amount  stated  in  the  inventory 
furnished  the  appraisers  by  the  insured, 
were  on  hand  at  the  time  of  the  fire.  That, 
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acting  upon  this  statement,  the  appraisers 
allowed  the  American  Confectionery  Com- 
pany for  55,000  pounds  of  molding  starch 
at  the  figure  put  upon  the  inventory  fur- 
nished the  appraisers  by  the  insured.  That 
neither  the  insurers  nor  their  representa- 
tives (other  than  Mr.  Hardwick)  were 
present  at  the  time  this  information  was 
furnished  to  the  appraisers  by  Mr.  Harris. 
That,  this  being  an  item  of  property  totally 
destroyed,  the  insurers  were  entitled  to  no- 
tice from  the  appraisers  as  to  the  time  and 
place  when  this  matter  would  be  considered, 
so  that  they  might  have  an  opportunity  of 
putting  before  the  appraisers  such  infor- 
mation as  they  might  have  or  could  obtain 
relative  to  it. 

That  there  were  other  articles  included  in 
the  appraisal  which  were  totally  destroyed, 
and  with  reference  to  which  the  appraisers 
necessarily  had  to  act  on  information  and 
evidence,  and  that  in  none  of  such  cases 
were  the  insurers  notified  of  the  time  and 
place  when  such  matters  would  be  consid- 
ered, though  under  the  law  they  were  en- 
titled to  such  notice. 

That  the  failure  of  the  appraisers  to 
act  together  in  making  the  appraisement  in 
itself  operated  to  defeat  the  award,  wheth- 
er signed  by  one  or  both  of  the  appraisers, 
inasmuch  as  said  appraisal  was  not  made 
pursuant  to  the  agreement  for  submission 
to  appraisal,  and  the  policy  provisions  per- 
taining to  the  appraisal;  likewise  that  the 
failure  of  the  appraisers  to  give  notice  to 
the  insurers  of  the  time  and  place  when 
they  would  consider  articles  totally  de- 
stroyed operated  to  defeat  the  appraisal,  or 
the  award  made  thereunder. 

That  the  appraiser  for  the  insured,  Mr. 
Fay,  was  biased  in  favor  of  the  insured, 
and  prejudiced  against  the  insurers.  That, 
by  reason  of  his  bias  and  prejudice,  he  was 
not  a  "disinterested"  appraiser,  as  he  was 
required  to  be,  both  under  the  law  and  un- 
der the  contract  and  agreement  for  submis- 
sion. That,  because  of  not  being  a  "dis- 
interested'* appraiser,  the  appraisal  made 
by  him  was  excessive,  and  the  amount  of 
sound  value  and  damage  fixed  by  him  upon 
the  various  articles  appraised  did  not  truly 
and  correctly  represent  the  loss  and  dam- 
age. 

That  the  act  of  the  umpire  in  refusing  to 
discuss  the  award  with  the  appraisers  for 
tlie  insurers  was  an  act  arbitrary  in  itself, 
and  wholly  without  warrant  either  in  law 
or  equity.  That  the  failure  of  the  umpire 
to  personally  examine  the  appraised  articles 
in  the  presence  of  the  appraisers,  and  to  ac- 
company them  while  making  their  apprais- 
al, necessarily  prevented  him  from  deter- 
mining the  relative  merits  and  demerits  of 
the  estimates  of  each  appraisal.     That  hui 


1911. 


DIXIE  FIRE  INS.  CO.  v.  AAIERICAN  CONFECTIONERY  CO. 


003 


fixation  of  the  award  at  some  place  other 
than  that  where  the  appraised  property 
was  located,  and  in  the  absence  of  the  ap- 
praiser for  the  insurers,  was  wholly  in  dis- 
regard of  his  duties  as  an  umpire. 

It  is  further  alleged  that  the  amount  of 
the  award  did  not  truly  and  correctly  repre- 
sent the  actual  cash  value  of  the  loss  and 
damage  to  the  articles  submitted  to  ap- 
praisal, but  that  the  award  in  itself  was  so 
grossly  excessive  as  to  shock  the  conscience. 

The  demurrer  filed  to  the  original  bill 
presents  sixteen  grounds;  but,  so  far  as 
they  are  material,  they  may  all  be  em- 
braced under  the  single  proposition  that  the 
bill  does  not  state  sufficient  grounds  for  en- 
joining the  contemplated  suits  of  law  and 
embracing  all  within  one  suit  in  equity. 

The  chancellor  took  this  view,  and  on  his 
own  motion  dismissed  both  the  original  bill 
and  crossbill,  holding  that  the  chancery 
court  had  no  jurisdiction  under  the  facts 
stated  in  either  bill,  but  that  the  matters 
involved  were  such  as  could  be,  and  should 
be,  entertained  in  a  court  of  law. 

The  exact  question  arising  on  the  orig- 
inal bill  and  the  cross  bill,  as  to  the  juris- 
diction of  the  court  of  equity,  arose  in  two 
cases  decided  by  this  court  in  1908,  both 
of  which  the  decision  was  in  favor  of  the 
jurisdiction  of  the  court.  Georgia  Home 
Ins.  Co.  V.  Beasley,  MS.  Jackson,  April 
term,  1908,  and  Globe  &  R.  F.  Ins.  Co.  v. 
Trabue,  MS.  Jackson,  April  term,  1908.  In 
the  last  of  these  cases  the  court  said: 
"There  is  some  contrariety  of  opinion  in 
the  authorities  as  to  the  circumstances  un- 
der which  a  bill  may  be  maintained  in  equi- 
ty to  enjoin  actions  at  law  on  the  ground 
of  multiplicity  of  suits.  It  would  be  a  use- 
less consumption  of  time,  in  the  present 
opinion,  to  undertake  to  reconcile  the  au- 
thorities. Suffice  it  to  say  that  we  have 
carefully  considered  the  question,  and  wc 
think  the  )l>etter  rule  is  stated  in  the  fol- 
lowing cases:  Virginia-Carolina  Chemical 
Co.  v.  Home  Ins.  Co.  51  C.  C.  A.  22,  113  Fed. 
1,  Id.  (C.  C.)  109  Fed.  681 ;  Tisdale  v.  Threo 
Ins.  Cos.  84  Miss.  709,  36  So.  568;  Amer- 
ican Cent.  Ins.  Co.  v.  Landau,  56  N.  J.  £q. 
513,  39  Atl.  400;  Fuller  v.  Detroit  F.  &  M. 
Ins.  Co.  (0.  0.)  1  L.R.A.  801,  36  Fed.  469; 
Garrison  v.  Memphis  Ins.  Co.  19  How.  312, 
15  L.  ed.  656.  Other  cases  are  cited  in 
opposition  to  this  view;  .  .  .  but,  with- 
out going  into  the  particulars  of  these 
cases,  we  thing  it  suffices  to  say  that  the 
cases  first  mentioned  announce  the  better 
rule.  As  above  stated,  it  is  unnecessary,  in 
the  present  case,  to  go  into  the  conflict  of 
the  cases  on  this  subject  (see  16  Cyc.  Law 
&  Proc.  pp.  64-66,  and  notes),  since  the 
rule  for  this  state  has  been  laid  down  in 
Ducktown  Sulphur,  Copper,  &  I.  Co,  v. 
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Fain,  109  Tenn.  56,  70  S.  W.  813,  and  as 
stated  in  Hale  v.  Allinson,  188  U.  S.  56,  77, 
47  L.  ed.  380,  392,  23  Sup.  Ct.  Rep.  244, 
252,  in  which  an  excellent  discussion  of  the 
subject   appears : 

"  'Each  case,  if  not  brought  directly  with- 
in the  principle  of  some  preceding  case, 
must,  as  we  think,  be  decided  upon  its 
merits,  and  upon  a  survey  of  the  real  and 
substantial  convenience  of  all  parties,  the 
adequacy  of  the  real  remedy,  the*  situa- 
tions of  the  different  parties,  the  points 
to  be  contested,  and  the  result  which  would 
follow  if  jurisdiction  should  be  assumed  or 
denied;  these  various  matters  being  factors 
to  be  taken  into  consideration  upon  the 
question  of  equitable  jurisdiction  on  this 
ground,  and  whether  within  reasonable  and 
fair  grounds  the  situation  is  calculated  to 
be  in  truth  one  which  will  practically  pre- 
vent a  multiplicity  of  litigation,  and  will 
be  an  actual  convenience  to  all  parties,  and 
will  not  unreasonaly  overlook  or  obstruct 
the  material  interests  of  any.  The  single 
fact  that  a  multiplicity  of  suits  may  be 
prevented  is  not  in  all  cases  enough  to  sus- 
tain it.  It  might  be  that  the  exercise  of 
equitable  jurisdiction  on  this  ground,  while 
preventing  a  formal  multiplicity  of  suits, 
would  nevertheless  be  attended  with  much 
more  and  deeper  inconvenience  to  the  de- 
fendants than  would  be  compensated  for 
by  the  convenience  of  a  single  plaintiff;  and 
where  the  case  is  not  covered  by  any  con- 
trolling precedent,  the  inconvenience  might 
constitute  good  ground  for  denying  juris- 
diction.' " 

The  principle  copied  from  Hale  v.  Al- 
linson has  been  the  rule  in  this  state  for 
seventy  years. 

Johnson  v.  Brown,  2  Humph.  327-329,  87 
Am.  Dec.  556  (April  term,  1841):  "Mr. 
Justice  Story  has  justly  remarked  that,  nu- 
merous as  are  the  cases  upon  this  subject, 
no  principle  can  be  extracted  from  them 
that  can  be  safely  adhered  to  as  a  general 
rule;  but  the  courts  must  determine  each 
case  upon  its  own  peculiar  circumstances. 
While  multiplicity  of  actions,  on  the  one 
hand,  ought  to  be  avoided,  we  should  be 
careful,  on  the  other,  to  guard  against  that 
complication  and  confusion,  in  the  investi- 
gation of  rights  ond  the  application  of  rem- 
edies, arising  from  the  attempt  to  blend  in 
one  suit  distinct  and  incongruous  claims 
and  liabilities.  The  interest  and  liability 
of  defendants  may  be  separate,  and  yet 
they  can  be  joined  in  the  same  suit.  But 
then  their  liability  must  flow  from  the 
same  fountain,  their  interests  radiate  from 
some  common  center,  as  if  they  have  dis- 
tinct portions  of  complainant's  distributive 
share,  or  have  purchased  severally  and  each 
for  himself,  from  the  complainant's  testa- 
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tor,  separate  portions  of  his  trust  property, 
and  in  such  like  cases.  It  is  upon  this  prin- 
ciple, perhaps,  that  the  judgment  in  the 
case  of  Fellows  y.  Fellows,  4  Cow.  682,  15 
Am.  Dec.  412,  can  be  maintained,  if  at  all 
maintainable.  In  that  case  several  persons, 
at  distinct  times  and  without  confederation 
with  each  other,  had  fraudulently  pur- 
chased separate  portions  of  property  of  B, 
the  debtor  of  A,  who  had  a  judgment 
against  B.  It  was  held  that  a  bill  filed 
against  all  Was  not  multifarious.  B,  the 
common  and  fraudulent  vendor  to  all  the 
defendants,  was  the  debtor  to  A,  and  con- 
stituted a  common  connecting  link,  a  cen- 
tral point  to  all." 

The  Governor  v.  McEwen,  6  Humph.  241, 
263,  264  (December  term,  1844):  'This 
doctrine  of  multifariousness,  in  each  par- 
ticular instance,  peculiarly  refers  itself  to 
the  sound  legal  discretion  of  the  court  to  be 
guided  by  the  analogies  of  the  decided  cases, 
the  principle  of  which,  however,  is.  the  i^t- 
tainment  of  justice  by  means  the  most  con- 
venient and  least  embarrassing." 

Bartee  v.  Tompkins,  4  Sneed,  623,  635, 
636  (December  term,  1857):  "Was  the  bill 
as  filed  multifarious  7  It  is  well  said  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Gaines  t.  Chew,  2  How.  619,  11 
L.  ed.  402.  'As  to  what  constitutes  multi- 
fariousness it  is  impossible  to  lay  down  any 
general  rule.  Every  case  must  be  governed 
by  its  own  circumstances,  and  the  court 
must  exercise  a  sound  discretion  on  the 
subject.'  Neither  the  number  of  parties, 
nor  the  intricacy  of  the  claims  on  the  one 
side  or  the  other,  will  render  a  bill  multi- 
farious. It  is  their  disconnection  or  incon- 
sistency, or  the  practical  inconvenience  of 
considering  them  together,  that  renders  it 
improper  that  they  should  be  embraced 
under  a  single  bill.  Whenever  a  series  of 
transactions  have  a  common  root  or  origin, 
and  are  so  connected  in  the  manner  in 
which  they  transpire  as  that  it  is  impos- 
sible to  tell  in  advance  what  bearing  one 
may  have  upon  another,  or  how  respective 
parties  may  be  charged  in  reference  to  each 
other,  embracing  them  under  one  bill  would 
not  subject  it  to  the  charge  of  multifarious- 
ness. See  Story,  Eq.  PI.  §§  284-286. 
Wliere  a  debtor  having  many  creditors 
makes  a  fraudulent  conveyance  of  different 
portions  of  his  property  to  different  gran- 
tees, and  the  property  is  further  disposed 
of  to  different  persons  not  innocent  pur- 
chasers, the  creditors  may  all  join  in  a  bill 
against  all  the  fraudulent  grantees  and 
those  who  may  claim  under  them.  Story, 
Eq.  PL  §  286.  Again,  says  Mr.  Story,  in 
§  539,  Eq.  PI.,  after  stating  that  there  is 
no  inflexible  rule:  It  is  not  very  easy  a 
priori  to  say  exactly  what  is,  or  what 
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ought  to  be,  the  true  line  regulating  the 
course  of  pleading  on  this  point.'  'In  new 
cases,  it  is  to  be  presumed  that  the  court 
will  be  governed  by  those  analogies  which 
seem  best  founded  in  general  convenience, 
and  will  best  promote  the  due  administra- 
tion of  justice.*" 

Fogg  V.  Rogers,  2  Coldw.  290  (December 
term,  1865J :  The  third  syllabus,  which  is 
fully  sustained  by  the  body  of  the  opin- 
ion, reads :  *'No  '  principle,  in  regard  to 
multifariousness  in  bills  of  chancery,  can 
be  adhered  to  as  a  general  rule;  but  the 
courts  must  determine  each  case  upon  its 
own    peculiar    circumstances." 

Miller  v.  Harris,  9  Baxt.  101  (April  term, 
1877) :  "On  a^  question  of  multifariousness, 
the  court  must  look  to  the  circumstances  of 
each  case,  to  avoid  on  the  one  hand  multi- 
plicity of  suits,  and  on  the  other  inconven- 
ience and  hardship  to  defendants,  in  being 
called  upon  to  defend  as  to  matters  that 
have  no  connection,  and  to  avoid  complicar 
tion  and  confusion  of  evidence." 

All  our  other  authorities  are  in  line,  viz. : 
Bruton  v.  Rutland,  3  Humph.  435;  Ohio 
Life  Ins.  &  T.  Co.  v.  Merchants'  Ins.  &  T. 
Co.  11  Humph.  1,  53  Am.  Dec  742;  Har- 
rison y.  Hallum,  5  Coldw.  525;  Rogers  ▼. 
Simpson,  10  Heisk.  655;  Cartmell  y.  Mc- 
Claren,  12  Heisk.  41;  Walker  y.  Day,  8 
Baxt.  77;  Woodward  v.  Hall,  2  Tenn.  Ch. 
164;  Hughes  v.  Tennison,  3  Tenn.  Ch.  641; 
Ducktown  Sulphur,  Copper  &  I.  Co.  y.  Fain, 
109  Tenn.  56,  70  S.  W.  813. 

In  the  cases  last  cited  there  are  some  il- 
lustrations which  may  be  useful  to  en&ble 
us  to  thoroughly  understand  the  position  of 
our  authorities  upon  the  subject. 

In  Burton  v.  Rutland  it  is  said:  "The 
bill  in  this  case  is  clearly  multifarious.  (1) 
It  sets  Up  the  complainant's  equity  against 
a  portion  of  the  defendants,  and  seeks  to 
get  a  decree  vesting  their  legal  title  in  him. 
(2)  It  seeks  to  investigate  the  validity  of  a 
sale  by  the  sheriff  of  the  share  of  one  of  the 
heirs  imder  whom  complainant  claims.  (3) 
It  seeks  to  investigate  the  question  arising 
upon  the  forcible  entry  and  detainer.  (4) 
It  asks  for  an  account  for  rents  and  prof- 
its." 

In  Ohio  Life  Ins.  &  T.  Co.  v.  Merchants' 
Ins.  &  T.  Co.  11  Humph.  1,  34,  35,  53  Am. 
Dec.  742:  "In  the  last  place,  it  is  said  the 
bill  was  multifarious.  It  makes  the  per- 
sons who  compose  the  members  of  the  cor- 
poration parties,  and  seeks  to  impose  upon 
them  a  personal  liability  in  their  private 
capacity,  and  independent  of  the  charter,  to 
the  extent  of  the  complainant's  demand.  It 
makes  the  same  persons  parties  in  their 
corporate  capacity,  and  seeks  to  enforce 
against  them  a  liability  as  corporators,  to 
the  extent  of  the  capital  stock  of  the  com- 
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pany.  It  makes  the  corporation,  as  such,  a 
party,  and  seeks  to  enforce  against  it  a  lia- 
bility, not  as  upon  the  contract  stated  in 
the  bill,  but  upon  the  ground  of  fraud.  It 
makes  the  trustees  in  the  deed  of  .assign- 
ment parties,  and,  impeaching  it  for  fraud, 
seeks  to  set  aside  the  assignment  and  to 
subject  those  assets  to  the  payment  of  com- 
plainant's claims.  Now  the  question  is 
whether  the  various  subjects  and  parties 
may  all  be  united  in  the  same  record,  as 
one  suit.  And  we  are  clearly  of  the  opin- 
ion that  they  cannot.  If  a  bill  'seek  to  en- 
force different  demands  against  persons  lia- 
ble respectively,  but  not  as  connected  with 
each  other,  it  is  clearly  multifarious'  (per 
Lord  Eldon,  in  Saxton  v.  Davis,  ,18  Ves.  Jr. 
79) ;  but  if  there  be  a  common  interest  in 
the  plaintiffs,  and  the  defendants  represent 
and  are  interested  in  all  the  different  ques- 
tions raised  in  the  record,  and  the  suit  have 
a  common  object,  it  is  not  to  be  considered 
as  multifarious.  Campbell  y.  Mackay,  1 
Myl.  &  C.  603,  7  Sim.  564.  The  interest 
alluded  to  must  not  be  remote  and  con- 
sequential, but  such  as  will  be  affected  and 
concluded  by  the  decree.  Story,  Eq.  PI.  §§ 
140,  226." 

In  Harrison  v.  Hallum,  5  Coldw.  525,  528, 
529:  ''The  objection  that  the  bill  as  to 
these  defendants  is  multifarious  is  not  well 
taken.  It  is  altogether  proper  where  there 
are  several  judgment  debtors,  and  one  of 
them  ha9  made  a  fraudulent  conveyance  to 
one  grantee,  and  another  has  made  a  fraud- 
ulent conveyance  to  another  grantee,  and 
another  has  made  a  like  conveyance  to  an- 
other' grantee,  to  unite  all  these  debtors 
and  their  several  fraudulent  grantees  in 
one  common  bill.  The  one  judgment  and 
the  one  object  of  the  bill,  the  satisfaction 
of  the  judgment,  and  the  common  purpose 
to  defraud  the  creditor,  constitute  a  quite 
sufficient  link  to  take  the  bill  out  of  the 
objection  of  multifariousness." 

Rogers  v.  Simpson,  10  Ilcisk.  655,  657: 
"The  ground  of  multifariousness  is  the  only 
one  we  need  notice.  It  is  that  one  of  the 
complainants  seeks  to  enforce  a  private 
debt,  when  the  general  object  of  the  bill  is 
for  partition  or  sale,  for  distribution  among 
the  heirs.  This  objection  was  unquestion- 
ably well  taken.  The  claim  for  an  enforce- 
ment of  his  private  debt  against  John 
Rogers's  interest  in  the  estate,  as  one  of  the 
heirs  of  Jeremiah  Rogers,  had  no  connection 
whatever  with  the  right  of  the  heirs  to 
have  a  partition  of  the  estate.,  and  could 
not  properly  be  joil^ed  with  such  claim  for 
partition." 

Cartmell  v.  McClaren,  12  Heisk.  41,  42, 
43:  The  bill  in  this  case  was  filed  in  chan- 
cery court  to  enjoin  the  collection  of  several 
judgments  rendered  against  complainants 
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as  sureties  of  one  Clark.  The  bill  alleged 
that  these  judgments,  which  were  in  favor 
of  different  persons,  were,  as  rendered  by 
the  circuit  court,  against  Clark  only,  the 
judge  refusing  to  give  judgments  against 
the  sureties,  but  that  after  the  adjourn- 
ment of  the  term,  the  entries  were  fraudu- 
lently interlined,  so  as  to  convert  them  into 
judgments  against  the  complainants  also. 
It  was  alleged  that  there  was  a  fund  under 
the  control  of  the  sheriff  which  should  be 
applied  to  these  judgments.  Two  grounds 
of  demurrer  were  relied  upon.  The  court 
said:  'Tt  is  said  that  the  bill  is  multifa- 
rious, containing  distinct  causes  of  com- 
plaint against  distinct  parties  without  com- 
munity of  interest.  But  for  the  allegation 
that  there  is  in  the  hands  of  the  sheriff  a 
fund  applicable  to  the  several  judgments, 
this  ground  of  demurrer  would  be  well 
taken;  but  the  bill  shows  that  a  negro  was 
levied  on  for  these  debts,  and  that  a  fund 
arose  from  his  hire,  under  the  direction  of 
the  court,  which  should  be  applied  towards 
their  satisfaction,  though  it  does  not  ap- 
pear in  what  proportions,  nor  even  what  is 
the  amount  of  the  fund.  But  sUb  this 
amount,  whatever  it  be,  should  be  credited 
on  the  judgments,  the  complainants  might 
well  unite  in  a  bill  to  enforce  this  object." 

Walker  v.  Day,  8  Baxt.  77-80:  The  ob- 
ject of  the  bill  was  to  set  aside  sales  of 
real  estate  under  a  decree  of  the  chancery 
court;  the  bill  assuming  that  under  the 
facts  relied  on  the  sale  was  absolutely  void. 
There  was  a  demurrer  for  multifariousness. 
The  court  said  upon  this  subject:  "The 
demurrer  for  multifariousness  is  not  well 
taken.  The  sales  of  the  several  lots  were 
the  result  of  a  single  proceeding.  The  par- 
ties, by  their  purchases,  made  themselves 
parties  to  that  proceeding,  and  derived 
whatever  rights  or  titles  they  may  have 
therefrom.  It  was  the  title  and  property  of 
Walker  attempted  to  be  reached,  and  the 
claims  of  right  of  the  purchasers  came  from 
that  common  source  through  the  judicial 
sale.  The  decree  attacked  by  this  bill,  and 
through  which  ,the  defendants  are  com- 
pelled to  claim,  is  the  single  fountain;  and, 
if  it  fail,  the  claims  flowing  from  it  must 
also  fail." 

Woodward  v.  Hall,  2  Tenn.  Ch.  164,  166, 
167:  The' bill  in  this  case  was  filed  by  the 
executor  of  one  Allen  to  recover  for  serv- 
ices performed  by  his  testator  in  securing 
the  share  of  certain  heirs  in  the  estate  of 
one  John  L.  Harris,  who  died  leaving  a 
large  amount  of  property  in  the  states  of 
Ix)uisiana,  Mississippi,  and  Virginia.  The 
contract  stated  in  the  bill  was  that  com- 
plainant's testator  was  first  employed  by 
his  wife,  Mary  C.  Allen,  and  by  John  Vin- 
ing  and  William  Vining,  which  three  do* 


006 


TENNESSEE  SUPREME  COURT. 


Mab., 


fendants  had  a  common  interest  as  the 
children  of  a  deceased  sister  of  Harris.  The 
other  two  defendants  were  themselves  sis- 
ters of  Harris,  and  e^iployed  John  Dillard 
to  look  to  their  interest.  At  the  death  of 
John  Dillard  in  1865,  the  bill  alleged  that 
all  of  said  parties,  including  the  defendants 
Charlotte  Hall  and  Elizabeth  Dillard,  em- 
ployed the  testator  to  act  for  them:  "It  is 
obyiouB,  therefore,"  said  the  court,  "that 
there  was  at  first  a  contract  made  with 
complainant's,  testator  by  only  three  of  the 
defendants,  and  that,  conceding  for  the 
moment  that  the  contracts  were  joint,  and 
not  independent,  the  other  two  defendants 
were  not  parties  to  the  joint  contract  until 
after  Dillard's  death  in  1865.  The  demur- 
rer, then,  raises  the  question  whether  the 
complainant  can  join  in  one  and  the  same 
bill  a  cause  of  action  against  all  of  the  de- 
fendants and  a  cause  of  action  against  only 
a  part  of  them;  the  causes  of  action  being, 
however,  in  relation  to  the  same  estate,  in 
which  the  several  sets  of  defendants  had 
separate,  but  undivided,  interests.  In  this 
view  the  objection  is  to  the  uniting  in  the 
same  bill  of  several  matters  of  a  distinct 
nature  against  several  defendants.  But  this 
objection,  it  is  well  settled,  must  be  con- 
fined to  cases  where  the  case  of  each  par- 
ticular defendant  is  entirely  distinct  and 
separate  in  its  subject-matter  from  that  of 
the  other  defendants;  for  the  case  against 
one  defendant  may  be  so  entire  as  to  be  in- 
capable of  being  prosecuted  in  several  suits, 
and  yet  some  other  defendant  may  be  a  nec- 
essary party  to  some  portion  only  of  the 
case  stated.  In  the  latter  case  the  objection 
of  multifariousness  cannot  be  allowed  to 
prevail.  Story,  Eq.  PI.  §  271,  a.  *So,'  con- 
tinues the  author,  'it  is  not  indispensable 
that  all  the  parties  should  have  an  interest 
in  all  the  matters  contained  in  the  bill.  It 
will  be  sufficient  if  each  party  has  an  inter- 
est in  some  matters  in  the  suit,  and  they 
are  connected  with  the  others.'  Ibid,  and 
cases  cited.  And  upon  this  general  prin- 
ciple it  has  be<^n  held  by  our  own  supreme 
court  that  a  bill  is  not  multifarious  where 
the  interests  and  liability  of  the  defendants 
are  separate,  but  grow  out  of,  or  relate  to, 
a  common  subject-matter." 

Hughes  V.  Tennison,  3  Tenn.  Ch.  641,  642: 
"The  other  defendants  move  to  dismiss  the 
bill  for  multifariousness  and  the  misjoinder 
of  parties.  But  the  motion  is  clearly  not 
well  taken.  'The  interest  and  liability  of 
defendants  may  be  separate,  and  yet,'  as 
said  by  our  supreme  court,  'they  can  be 
joined  in  the  same  suit,'  provided  their  lia- 
bility fiows  from  the  same  fountain,  and 
their  interests  radiate  from  some  com- 
mon center.  Johnson  v.  Brown,  2  Humph. 
328,  37  Am.  Dec.  556.  And  the  authorities 
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all  recognize  the  case  before  us  as  falling 
witliin  the  rule  where  a  debtor  conveys,  at 
difl'erent  times  and  independently,  distinct 
portions  of  his  property  to  several  persons, 
in  fraud  of  the  rights  of  his  creditors." 

Ducktown  Sulphur,  Copper,  &  I.  Co.  v. 
Fain,  109  Tenn.  56,  70  S.  W.  813:  This  was 
a  case  in  which  the  copper  company  had 
been  sued  by  numerous  persons  for  a  tort 
committed  by  killing  trees  and  vegetation 
with  copper  smoke.  It  sought  to  unite  all 
of  these  suits  into  one.  The  case  of  Trib- 
ette  v.  Illinois  G.  R.  Co.  70  Miss.  182,  19 
L.R.A.  660,  35  Am.  St.  Rep.  642,  12  So.  32, 
was  referred  to  and  relied  on.  In  that  case 
it  appeared  that  a  number  of  different  own- 
ers of  property  destroyed  by  fire  from 
sparks  emitted  by  an  engine  of  the  company 
sued  separately  in  the  circuit  court  to  re- 
cover damages  for  their  respective  losses  by 
said  fire,  alleged  to  have  resulted  from  the 
negligence  of  the  defendant.  The  company 
filed  a  bill  in  equity  seeking  to  enjoin  the 
prosecution  of  the  suits  upon  the  ground 
that  they  all  grew  out  of  the  same  occur- 
rence, and  depended  for  their  solution  upon 
the  same  questions  of  fact  and  law,  and  to 
prevent  a  multiplicity  of  suits  and  the  har- 
assment and  vexation  consequent  thereon. 
The  decision  in  that  case  was  approved, 
wherein  it  was  held  that  mere  community 
of  interest  "in  the  questions  of  law  and  fact 
involved  in  the  general  controversy,  or  in 
the  kind  and  form  of  relief  demanded  and 
obtained  by  or  against  each  individual  mem- 
ber of  the  numerous  body,"  would  not  be 
ground  for  the  interposition  of  chancery  to 
settle  in  one  suit  the  several  controversies; 
that  the  recovery  of  damages  for  a  tort 
does  not  pertain  to  courts  of  chancery, 
which  are  accustomed  to  decree  damages 
only  in  a  very  limited  class  of  cases,  or  un- 
der peculiar  circumstances,  or  as  incident  to 
some  other  relief;  that  the  sound  doctrine 
is  that,  in  order  to  warrant  a  bill  to  pre- 
vent multiplicity  of  suits,  "  there  must  be 
some  recognized  ground  of  equitablis  inter- 
ference, or  some  community  of  interest  in 
the  subject  matter  of  controversy,  or  a 
common  right  or  title  involved,  ...  or 
there  must  be  some  common  purpose  in 
pursuit  of  a  common  adversary,  where  each 
may  resort  to  equity  in  order  to  be  joined 
in  one  suit;  and  it  is  not  enough  that  there 
is  a  community  of  interest  merely  in  the 
question  of  law  or  of  fact  involved.'" 

Referring  to  the  question  which  the  su- 
preme court  of  Mississippi  had  under  con- 
sideration in  Tribette  v.  Illinois  C.  R.  Co. 
and  which  this  court  had  in  Ducktown  Sul- 
phur, Copper,  &  I.  Co.  v.  Fain,  supra,  as  to 
whether  there  could  be  a  bill  in  equity  unit- 
ing several  actions  of  tort  arising  out  of  a 
single  act  of  misconduct,  Stiness,  Ch.  J.,  said. 
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in  Whipple  v.  Guile:  "The  defendants  call 
our  attention  to  a  question  put  by  Jessel, 
M.  R.,  in  Appelton  v.  Chapel  Town  Paper 
Co.  45  L.  J.  C.  N.  S.  276,  in  illustratiop  of 
'the  real  essence  of  the  difficulty  with  a 
bill  like  that  in  the  case  at  bar/  The 
question  was:  *If  twenty  people  were  hurt 
in  a  railway  collision^  would  that  be  a  com- 
mon injury?  And  could  they  all  join  as 
plaintiffs  in  one  action  for  compensation?' 
Of  course  they  could  not,  because  the  extent 
of  injury  would  be  different  in  each  case, 
and  require  a  separate  assessment  and 
judgment.  But,  if  they  were  creditors  of 
the  railroad  company,  they  could  join  in  a 
bill  for  a  receiver.  The  controlling  question 
is  not  that  of  diversity  of  interest,  but  of 
unity  in  remedy.'*  22  R.  I.  578,  84  Am.  St. 
Rep.  855,  48  Atl.  936. 

The  language  we  have  quoted  from  Duck- 
town  Sulphur,  Copper,  &  I.  Co.  v.  Fain,  was 
reproduced  by  this  court  in  the  above-men- 
tioned case  of  Georgia  Home  Ins.  Co.  v. 
Beasley  (April  term,  1908),  a  case  similar  in 
its  facts  to  the  case  now  before  us,  and  it 
was  held  to  cover  the  facts  involved  in  that 
case,  and  to  justify  the  filing  of  the  bill  in 
equity,  which  had  been  filed  therein,  to  en- 
join the  bringing  of  the  several  suits,  and  to 
compel  their  trial  together  in  one  compre- 
hensive suit  in  equity. 

It  is  insisted  by  counsel  for  the  defendant 
in  the  present  case  that  the  two  cases  decid- 
ed by  this  court  in  1908  are  not  well  found- 
ed in  law,  because  the  court  referred,  among 
other  authorities,  to  the  case  of  Virginia- 
Carolina  Chemical  Co.  v.  Home  Ins.  Co.  51 
C.  C.  A,  22,  113  Fed.  1,  id.  (C.  C.)  109  Fed. 
681,  and  this  latter  case  was  doubted  sub- 
sequently in  the  case  of  Rochester  Ger- 
man Ins.  Co.  V.  Schmidt,  99  C.  C.  A.  296, 
175  Fed.  720,  which  was  an  opinion  deliv- 
ered in  the  circuit  court  of  appeals,  also  in 
the  fourth  circuit,  by  Pritchard,  Circuit 
Judge.  So  far  as  the  mattter  of  pure  au- 
thority is  concerned,  of  course,  the  later 
Federal  case  very  much  weakens  the  for- 
mer; but  we  prefer  the  reasoning  in  the 
former  case.  However,  setting  aside  both 
of  these  Federal  cases,  the  authority  is  am- 
ple in  decisions  of  our  own  court.  More- 
over, the  lower  Federal  courts  are  not  in 
accord.  In  Wyman  v.  Bowman,  in  the  cir- 
cuit court  of  appeals  for  the  eighth  circuit, 
62  C.  C.  A.  189,  195,  196,  127  Fed.  257,  263, 
264,  it  is  said:  "This  court  has  repeatedly 
held — and  that  holding  is  sustained  by  the 
great  weight  of  authority — that  a  bill  in 
equity  against  several  defendants  separate- 
ly liable,  either  at  law  or  in  equity,  may  be 
maintained,  in  order  to  avoid  multiplicity 
of  actions  at  law  or  of  suits  in  equity, 
whenever  there  is  a  common  and  decisive 
point  of  litigation  between  the  complain- 
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ants  and  the  defendants,  the  complainant 
has  no  remedy  at  law  as  prompt,  practical, 
and  eflicient  to  attain  the  ends  of  justice  as 
the  suit  in  equity,  and  the  convenience  of 
the  complainant  in  pursuing  the  single  suit 
in  equity  is  not  overcome  by  the  deeper  in- 
convenience of  such  a  course  to  the  defend- 
ants. [Authorities.]  In  the  suit  under  con- 
sideration, every  point  of  litigation  between 
complainant  and  the  defendants  is  common 
to  all  the  latter.  One  of  them  has  demurred 
to  the  bill,  and  eight  have  joined  in  a  com- 
mon answer.  Their  alleged  liability  is  based 
on  their  signatures  to  the  same  agreement 
of  subscription.  They  all  defend  on  the 
ground  that  their  subscriptions  were  con- 
ditional, that  their  contracts  were  rescinded, 
that  41.625  per  cent  of  their  subscriptions 
was  paid  by  Johnson  and  his  associates, 
that  the  questions  presented  in  this  suit  are 
rea  judicata,  that  the  complainant  has  no 
legal  capacity  to  maintain  the  suit,  and 
that  the  court  below  had  no  jurisdiction  in 
equity.  The  same  facts,  proved  by  the  same 
evidence,  condition  the  defenses  of  each  of 
the  defendants,  and  the  same  questions  of 
law  are  presented  by  each  of  them  fgr  our 
determination.  Why  does  not  this  suit 
prevent  a  multiplicity  of  actions  at  law, 
and  give  to  the  complainant  a  more  efficient 
and  practical  remedy,  without  inconvenience 
to  the  defendants,  than  nine  separate  ac- 
tions at  law  could  give?  The  remedy  at  law 
which  will  preclude  the  maintenance  of  a 
suit  in  equity  must  be  'plain  and  adequate, 
or,  in  other  words,  as  practical  and  efficient 
to  the  ends  of  justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity.'  [Author- 
ities.] Would  nine  actions  at  law  in  which 
the  same  questions  of  law  and  fact  would 
be  tried  nine  times,  upon  the  production  and 
reproduction  of  the  same  evidence  before 
nine  different  juries,  be  as  efTicient  and 
prompt  or  as  practical  a  means  to  deter- 
mine the  questions  here  at  issue,  and  to  at- 
tain the  ends  of  justice,  as  this  single  suit 
in  equity?  The  question  is  its  own  answer. 
Is  there  any  deeper  inconvenience  to  the  de- 
fendants than  would  be  compensated  for  by 
the  convenience  of  the  plaintiff  in  pursuing 
this  remedy?  None  is  proved.  None  can 
be  conceived.  Indeed,  the  single  suit  in 
equity  entails  less  expense,  less  labor,  and 
less  trouble  upon  the  defendants,  by  as 
much  as  it  is  less  expensive  and  trouble- 
some to  try  a  single  suit  in  equity  than  it 
is  to  try  nine  actions  at  law,  involving  the 
same  controversies,  conditioned  by  the  same 
evidence." 

In  Risely  v.  Utica  (C.  C.)  173  Fed.  502, 
506,  507,  it  was  held  that  a  bill  to  enjoin 
the  collection  of  illegal  taxes  is  .not  multi- 
farious because  it  includes  taxes  levied  for 
different  purposes,  where  all  are  subject  to 
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the  same  infirmity,  and  the  bill  has  a  single 
purpose,  which  is  to  have  all  the  taxes  ad- 
judged illegal. 

In  Snelling  v.  Richard  (G.  C.)  166  Fed. 
635,  636,  it  was  held  in  a  suit  by  stockhold- 
ers against  directors,  where  the  only  relief 
prayed  was  an  injunction  against  issuing 
any  of  the  company's  new  stock  -without 
first  giving  complainants  reasonable  oppor- 
tunity to  take  their  proportionate  share, 
and  against  voting,  or  permitting  to  vote, 
stock  that  might  have  been  issued  in  viola- 
tion of  their  rights,  complainants  had  a 
common  interest  in  such  relief,  and  could 
properly  be  joined  in  a  single  bill. 

In  Bracken  v.  Rosenthal  (C.  C.)  151  Fed. 
136-138,  it  was  held  that  a  bill  for  infringe- 
ment of  the  copyrights  of  different  pieces  of 
sculpture  would  not  be  held  demurrable  for 
multifariousness,  where  the  parties  and  the 
general  methods  of  alleged  infringement  are 
the  same,  and  especially  where  it  appears 
from  the  bill  that  all  of  the  acts  of  infringe- 
ment were  committed  pursuant  to  a  com- 
mon purpose  by  the  defendants. 

In  Pennsylvania  Co.  v.  Bay  (C.  C.)  150 
Fed.  770,  773,  774,  it  was  held  that  a  bill  by 
a  railroad  company  for  an  injunction  to  re- 
strain brokers  from  dealing  in  special  non- 
transferable tickets  issued  by  it  was  not 
multifarious  because  a  number  of  defend- 
ants were  joined  who  had  no  connection 
with  each  other,  where  all  were  engaged  in 
the  same  business,  and  were  alike  inter- 
ested in  the  questions  at  issue,  and  a  join- 
der would  save  a  multiplicity  of  suits. 

In  Smyth  v.  Ames,  169  U.  S.  466,  517,  518, 
42  L.  ed.  819,  838,  839,  18  Sup.  Ct.  Rep. 
418,  it  appeared  that  the  state  of  Nebraska 
had  passed  a  law  providing  for  the  fixing 
of  certain  railroad  rates.  The  statute  ex- 
pressly provided  that,  if  those  rates  were 
deemed  by  the  railroad  companies  unjust 
or  unreasonable,  they  should  have  a  right 
of  action  in  the  supreme  court  of  the  state 
for  the  purpose  of  obtaining  an  increase 
of  rates;  but  in  the  meantime  they  were 
subject  to  heavy  penalties  for  any  viola- 
tion of  the  law.  Under  the  operation  of 
the  law  the  companies  might  be  subjected 
to  various  suits  for  penalties  in  case  of  a 
violation  of  its  provisions.  The  several  rail- 
roads joined  in  one  bill,  filed  on  the  equi- 
ty side  of  the  United  States  court,  to 
enjoin  action  under  this  law,  on  the  ground 
of  its  unconstitutionality.  Objection  wa^ 
made  to  the  jurisdiction  of  the  equity  court, 
on  the  ground  that  the  railroads  had  a 
complete  remedy  at  law,  expressly  provided 
for  by  statute.  The  court  said  there  was  a 
remedy  at  law,  but  that  it  was  not  .effica- 
cious, and  therefore  did  not  take  away  from 
the  court  of  equity  a  right  to  entertain  the 
bill  because  that  jurisdiction  was  dependent, 
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not  alone  on  whether  there  was  a  remedy 
at  law,  but  whether  that  remedy  afforded 
relief  as  comprehensive  and  efi&cacious  as 
that  afforded  in  equity;  and  in  view  of 
the  fact  that  the  whole  matter  could  be  de- 
termined by  one  comprehensive  suit  in  equi- 
ty, whil^  a  multiplicity  of  suits  at  law 
would  be  required,  it  was  held  that  the  bill 
was  maintainable. 

In  Bitterman  v.  Louisville  &  K.  R.  Co.  207 
U.  S.  205,  226,  52  L.  ed.  171,  183,  28  Sup. 
Ct.  Rep.  91,  12  A.  &  E.  Ann.  Cas.  693,  it 
was  held  that  the  objection  of  multifarious- 
ness, based  on  misjoinder  of  parties  an- 1 
causes  of  action,  would  not  lie  against  a  bill 
to  enjoin  ticket  brokers  from  dealing  in 
nontransferable  reduced-rate  excursion  tick- 
ets, where  the  acts  complained  of  as  to 
each  defendant  were  of  a  like  character,  and 
their  operation  and  effect  upon  the  rights 
of  the  complaining  carrier  were  indentical; 
the  relief  sought  against  each  defendant  be- 
ing the  same,  and  the  defenses  which  might 
be  interposed  being  common  to  each  de- 
fendant, and  involving  like  legal  questions. 

In  State  ex  rel.  Brooks- Scanlon  Lumber 
Co.  V.  Rnife  Falls  Boom  Corp.  96  Minn.  194, 
199,  104  N.  W.  817,  it  was  held  that  a  bill 
in  equity  is  not  multifarious,  where  one 
general  right  only  is  claimed  by  it,  though 
defendants  have  only  separate  interests  in 
distinct  questions  which  arise  out  of  sucli 
a  right;  and  it  is  not  necessary  that  all  the 
defendants  should  be  equally  affected. 

In  Hanson  v.  Neal,  215  Mo.  256,  271,  114 
S.  W.  1073,  wherein  it  appeared  that  de- 
fendants, pursuant  to  a  common  under- 
standing, had,  between  them,  received  the 
deeds  to  land  sold  at  a  trust  deed  sale,  it 
was  held  a  bill  to  set  aside  the  deeds  was 
not  multifarious  for  joining  them  as  de- 
fendants, where  the  causes  of  action  against 
them  depended  on  the  same  evidence. 

In  Blumer  v.  Ulmer,  —  Miss.  — ,44  So. 
161,  it  was  held  that  equity  had  jurisdic- 
tion of  a  suit  by  several  depositors  of  an 
insolvent  bank  against  the  directors  for 
deceit  in  inducing  complainants  to  make 
deposits  when  the  bank  was  insolvent,  in 
order  to  prevent  a  multiplicity  of  suits, 
tliough  the  cause  of  action  of  each  depositor, 
if  asserted  alone,  would  properly  be  at  law. 

In  Tisdale  v.  Three  Ins.  Cos.  84  Miss.  709, 
36  So.  568,  the  court  said:  "The  appel- 
lant brought  three  separate  suits  ono 
against  each  company,"  in  a  court  of  law. 
'*The  property  insured  was  the  same,  and 
the  principles  of  law  governing  the  three 
cases  were  the  same,  and  the  facts  were 
substantially  identical.  The  bill  further  al- 
leges incorrect  and  false  bookkeeping,  in 
this:  That  he  did  not  keep  such  an  inven- 
tory and  such  a  set  of  books  as  the  policies 
required,  and  that  they  did  not  ihow  the 
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truth  about  the  purchases  and  shipments 
in  the  business,  and  were  not  a  complete 
record  of  the  business  transacted  by  %he  ap- 
pellant. The  bill  was  demurred  to,  and  the 
demurrer  overruled;  hence  this  appeal.  We 
think  the  equity  jurisdiction  is  maintainable 
on  the  ground  of  the  prevention  of  a  multi- 
plicity of  suits,  as  well  as  upon  the  inade- 
quacy of  the  remedy  at  law.  The  very 
same  principles  of  law  and  the  very  same 
facts  determine  each  case.  Besides,  it  is 
important  to  note  that  there  could  be  but 
one  true  fixation  of  the  actual  amount  of 
the  loss,  and  yet  each  jury  might  put  it  at 
a  different  sum." 

In  American  Cent.  Ins.  Co.  v.  Landau, 
supra,  it  appeared  that  thirty-two  insurers 
under  twelve  separate  policies,  filed  a  bill 
to  enjoin  separate  suits  against  them,  and 
alleged  that  some  of  their  policies  covered 
insured's  property  in  one  of  three  buildings, 
and  some  in  another,  and  some  in  all  of  the 
buildings;  that  each  policy  contained  a  pro- 
vision that  the  insurer  should  not  be  held 
liable  for  .a  greater  proportion  of  any  loss 
than  the  amount  insured  therein  should  bear 
to  the  whole  insurance;  that  insurers  had 
jointly  tendered  the  aggregate'  amount  of 
an  award  that  had  been  made  under  in- 
sured's agreement  with  them  jointly  to  ar- 
bitrate according  to  the  provisions  of  each 
policy.  Held,  such  bill  was  not  subject  to 
demurrer  for  multifariousness.  56  N.  J.  £q. 
513,  and  see  numerous  cases  cited  on  pages 
522  and  523. 

In  Scofield  v.  Lansing,  infra,  the  case  of 
Kensington  v.  White,  3  Price,  164,  is  re- 
ferred to,  wherein  it  appeared  that  seventy- 
two  different  underwriters,  upon  different 
policies  of  insurance  upon  which  complain- 
ants had  been  severally  sued  at  law  for 
their  respective  subscriptions,  joined  in  one 
bill,  the  object  of  which  was  to  establish 
a  defense  which  was  common  to  all.  The 
bill  was  sustained  as  not  multifarious. 

Fegelson  v.  Niagara  F.  Ins.  Co.  94  Minn. 
486,  103  N.  W.  495,  was  a  case  wherein  the 
insured  brought  a  single  joint  action 
against  six  fire  insurance  companies,  for 
the  purpose  of  holding  them  liable  on  sis 
separate  policies  of  insurance,  covering  his 
stock  of  merchandise,  furniture,  and  fix- 
tures. The  complainant  alleged  that  a  fire 
had  occurred,  whereby  the  insured  had  sus- 
tained loss,  and  that  each  of  the  companies 
denied  liability.  It  also  alleged  that  the 
amount  of  liability  of  each  defendant  for 
such  loss  depended  upon  the  liability  of  the 
other  defendants,  and  that,  to  adjust  their 
respective  liabilities,  it  was  necessary  at  the 
same  time  to  determine  the  liability  of  each, 
and  for  this  reason,  and  to  prevent  a  multi- 
plicity of  suits,  it  was  necessary  to  join  all 
of  the  defendants  in  one  action.  The  prayer 
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of  the  complainant  was  that  the  court  would 
ascertain  the  facts  and  the  amount  of  the 
plaintiff's  loss,  and  the  proportionate  share 
thereof  of  each  defendant,  and  award  judg- 
ment accordingly.  There  was  a  demurrer 
making  objection  that  the  several  causes  of 
action  were  improperly  joined.  Each  of  the 
policies  contained  a  rule  of  provision  for  ap- 
portioning liability  between  the  several 
companies,  in  substance  the  same  as  that 
which  is  embraced  in  the  policies  involved 
in  the  present  controversy,  except  that  only 
valid  insurance  was  to  be  considered.  The 
court  sustained  the  complaint,  assigning  as 
grounds  of  its  judgment:  That,  in  order  to 
determine  the  amount  which  the  plaintiff 
was  entitled  to  recover  against  each  of  the 
defendants,  At  was  necessary  to  determine 
conclusively  against  each  two  questions  in 
which  there  was  a  community  of  interest 
among  them  all,  namely,  the  amount  of  the 
plaintiff's  loss,  and  the  amount  of  his  valid 
insurance;  that  if  the  plaintiff  could  not 
bring  all  of  the  defendants  into  one  action, 
and  have  these  questions  settled  as  a  basis 
for  accurately  and  conclusively  determining 
the  pro  rata  liability  of  each  insurer  for  the 
loss,  he  was  without  any  certain,  speedy, 
adequate,  and  convenient  remedy  in  the 
premises,  but  would  be  remitted  to  the  un- 
certain remedy  of  a  multiplicity  of  suits. 
"If  a  separate  action  against  each  defend- 
ant," continued  the  court,  "be  his  only  rem- 
edy, he  must  bring  six  actions,  instead  of 
one,  in  each  of  which  the  same  evidence  ou 
the  two  essential  questions  must  be  gone 
over,  and  the  law  applicable  thereto  deter- 
mined, with  the  not  improbable  result  that 
the  amount  of  his  loss  and  the  amount  of 
his  valid  insurance  will  be  fixed  at  a  differ- 
ent amount  in  each  case.  Such  a  remedy 
is  neither  certain  nor  adequate,  depending, 
as  it  does,  upon  the  aggregate  result  of  a 
multiplicity   of   vexatious    actions." 

In  general  accord  with  all  the  cases  cited, 
see  also  the  following:  Baumgartner  v. 
Bradt,  207  111.  345,  348,  ^50,  69  N.  E. 
912;  Charles  Simons  Sons  Co.  v.  Maryland* 
Teleph.  &  Teleg.  Co.  99  Md.  141,  180,  63 
L.R.A.  727,  57  Atl.  193;  Scofield  v.  Lansing, 
17  Mich.  437,  444 ;  Torrent  v.  Hamilton,  95 
Mich.  159,  161-163,  54  N.  W.  634;  Blaken- 
burg  V.  Black,  200  Pa.  629,  50  Atl.  198; 
Whipple  V.  Guile,  22  R.  L  576,  84  Am.  St, 
Rep.  855,  48  Atl.  935;  Brown  v.  Tilley,  25 
R.  L  579,  57  Atl.  380;  Almond  v.  Wilson, 
75  Va.  613,  623,  624;  Johnson  v.  Black,  103 
Va.  477,  68  L.R.A.  264,  106  Am.  St.  Rep. 
890,  49  S.  E.  633;  Fidelity  &  D.  Co.  v. 
Fidelity  Trust  Co.  (C.  C.)  143  Fed.  152, 
156,  157;  Illinois  C.  R.  Co.  v.  Caffrey,  128 
Fed.  770,  774,  775;  Louisville  &  N.  R.  Co. 
V.  Smith,  63  C.  C.  A.  1,  128  Fed.  1;  Ourran 
V.  Campion,  29  C.  C.  A.  26,  56  U.  S.  App. 
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383,  85  Fed.  67;  Kelley  v.  Boettcher,  29  C. 
C.  A.  14,  66  U.  S.  App.  363,  85  Fed.  55,  64. 

NumerouB  other  cases  could  be  added,  but 
these  will  suffice.  They  present  various  in- 
teresting  illustrations  of  the  subject. 

In  the  foregoing  citations  we  have  re- 
ferred to  authorities  upon  misjoinder  of 
parties  complainant  and  parties  defendant, 
and  upon  cases  on  the  subject  of  multi- 
fariousness in  general;  all  being  questions 
closely  akin,  and  throwing  light  upon  the 
subject  of  inquiry. 

Of  course,  the  application  of  the  doctrine 
to  insurance  litigation  presents  only  one 
very  small  aspect  of  a  very  broad,  general 
question.  It  would  be  preposterous  to  es- 
tablish a  rule,  in  this  branch  of  the  law, 
applicable  ta  such  contracts  alone. 

Now,  bringing  this  class  of  eases  under 
the  general  principles,  it  is  perceived  at  a 
glance  that  the  five  contracts  of  insurance 
upon  which  the  nine  suits  complained  of 
might  be  brought  all  cover  property  which 
was  destroyed  or  injured  by  the  fire  which 
occurred  at  the  plant  of  the  confectionery 
company.     The  liability  under  each  policy 
springs  from  that  loss.     Each  company  is 
interested  in  the  ascertainment  of  the  loss, 
and  in  fixing  the  amount  thereof,  since  each 
is  liable  for  the  loss  only  in  the  proportion 
which  the  amount  of  each  policy  bears  to 
the    whole    amount    of    insurance.     There 
could  be  brought  at  law  certainly  five  suits, 
one  on  each  policy.     Why  should  there  be 
five    difl'erent   valuations    of    five    separate 
juries  on  the  same  evidence,  when  one  trial 
before   the   court   of  chancery,  or  in   that 
court  before  a  jury,  would  settle  the  ques- 
tion with  very  much  less  labor  and  expense 
to  the  parties,   and  with   very   much  less 
expenditure  of  the  public  time  and  public 
money  in  affording  the  parties  the  facili- 
ties of  a  trial?     In  addition  to  this,  it  Is 
to  be  noted  that   there  are   several  other 
questions  which  are  common  to  the  parties, 
and  which  must  be  settled  by  the  same  evi- 
dence, or  substantially  the.  same  evidence, 
iill  of  which  are  suggested  in  the  bill,  viz.:. 
First,    concerning    the    misrepresentations 
which  are  alleged  to  have  been  made  for 
the  purpose  of  procuring  the  policies;  sec- 
ondly, the   keeping  of  explosives;    thirdly, 
the   failure   to   separate   the  damaged  and 
undamaged  personal  property,  and  to  put 
the  property  in  the  best  possible  order,  and 
the  failure  to  make  an  inventory  thereof; 
fourthly,  concerning  the  misconduct  of  the 
insured  in  respect  of  the  sprinkler  system. 
While    the    existence    of    these    questions 
alone,  although  common  to  all  the  parties, 
might  not  justify  the  enjoining  of  the  suits 
at  law,  and  trying  them  all  in  the  court 
of  equity  (although  we  do  not  decide  this 
question  one  way  or  the  other),  yet  when 
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they  are  found  in  connection  with  the  ques- 
tion first  mentioned,  they  become  very  im- 
portant, under  the  rule  that  a  court,  for 
the  purpose  of  preventing  a  multiplicity 
of  suits,  will  act  upon  the  facts  of  each 
case,  with  a  view  to  the  convenience  of 
the  parties,  and  to  affording  complete  and 
adequate  relief. 

The  fact  that  the  five  separate  suits 
might  be  entertained  at  law,  and  five  sep- 
erate  valuations  had  of  the  property  lost, 
and  that  the  whole  amount  of  insurance 
might  ascertained  in  each  such  case,  and 
the  jury  instructed  to  return  against  each 
defendant  company  in  such  separate  suit 
only  such  amount  of  the  loss  as  the  amount 
of  the  policy  sued  on  would  bear  to  the 
whole  amount  of  the  insurance,  is  no  an- 
swer to  the  relief  sought  in  the  bill;  since 
the  rule  whereby  a  court  of  equity  may 
enjoin  such  numerous  suits  at  law  is  not 
based  on  the  postulate  that  the  court  of 
law  is  without  jurisdiction,  but  simply  on 
the  ground  that  a  multiplicity  of  suits 
would  be  thereby  prevented,  and  that  in 
such  prevention  both  the  public  add  private 
interest  would  be  subserved. 

Nor  is  it  any  answer  to  say  that,  if 
the  suits  at  law  should  all  be  brought  in 
one  court  of  law,  they  could  all  be  consoli- 
dated and  heard  together  by  order  of  the 
judge  of  such  court.  This  presupposes  that 
they  would  all  be  so  brought,  and  likewise 
that  they  would  all  remain  in  court,  when 
in  truth  there  would  be  nothing  to  prevent 
the  dismissal  of  any  of  the  cases  on  volun- 
ary  motion  of  the  plaintiff  therein,  and 
their  subsequent  renewal  at  such  times  and 
in  such  ways  as  would  effectually  prevent 
consolidation.  Relief  in  equity  cannot  be 
denied  on  such  grounds.  Moreover,  con- 
solidated cases,  involving  numerous  and  di- 
verse questions  affecting  different  branches 
of  a  composite  controversy,  cannot  be  so 
well  handled  in  trials  at  law  as  in  equity, 
owing  to  the  difference  in  the  methods  of 
practice  in  the  two  courts,  and  particu- 
larly to  the  difference  in  the  functions  of 
tlie  jury  in  the  respective  tribunals. 

In  addition  to  the  foregoing  questions, 
common  to  the  various  insurance  compa- 
nies, the  question  made  in  the  cross  bill, 
wherein  the  award  is  attacked  for  fraud, 
is  a  very  important  one.  The  jurisdiction 
of  a  court  of  equity  to  set  aside  an  award 
for  fraud  is  clear.  The  relief  in  such  a 
case  is  in  equity,  and  not  at  law.  1  Clem- 
ent Fire  Ins.  p.  183,  4  Cooley,  Briefs  on 
Insurance,  3654;  Robertson  v.  Scottish 
Union  &  Nat.  Ins.  Co.  68  Fed.  178,  175; 
Fire  Asso.  of  Philadelphia  v.  Allesina,  45 
Or.  154,  158,  77  Pac.  123.  The  court  of 
chancery,  obtaining  jurisdiction  on  this 
ground,   wpuld   proceed   to  dispose  of   the 
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whole  case,  even  if  the  other  matters  re- 
ferred to  were  not  involved. 

We  note  that  one  of  the  policies  is  on 
machinery  alone,  six  of  them  on  machinery 
and  stock,  and  one  on  stock  alone,  and  one 
insured  oflSce  furniture  along  with  other 
property.  This,  however,  will  not  alter  the 
application  of  the  principle,  since  all  the 
property  was  destroyed  in  the  same  fire, 
and  the  same  common  questions  remain  as 
above  indicated.  While  there  is  one  policy 
upon  the  machinery  alone,  and  one  upon 
the  stock  alone,  the  same  facts  of  loss 
govern,  and,  besides,  it  is  not  necessary  that 
each  of  the  parties  should  be  interested  in 
all  of  the  questions.  This  is  shown  by  the 
authorities  above  referred  to. 

It  results  that  the  judgment  of  the  Court 
of  Civil  Appeals,  reversing  the  decree  of 
the  Chancellor,  must  be  affirmed,  and  the 
cause  remanded  for  further  proceedings. 


IOWA  SUPREMS  COURT* 

W.  N.  McKAY,  Appt., 

V, 

c.  G.  McCarthy. 

(146  Iowa,  646,  123  N.  W.  766.) 

liimitation  of  actions  —  fraudulent  sale 
of  stock. 

1.  An  action  for  deceit  in  the  sale  of 
corporate  stock  is  cognizable  at  law,  and 
accrues  when  the  transaction  is  consum- 
mated, and  is  not  within  the  operation  of  a 
statute  providing  that  actions  for  relief  on 
the  ground  of  fraud  shall  not  be  deemed 
to  have  accrued  until  the  fraud  is  discov- 
ered, which  has  been  construed  to  apply  only 
to  eases  cognizable  in  a  court  of  equity. 

Same  —  delaying  suit  —  proiuise  —  ef- 
fect. 

2.  The  mere  persuasion  of  one  defrauded 
into  purchasing  corporate  stock  not  to 
bring  an  action  for  the  damages,  by  repre- 
senting to  him  that  the  stock  is  all  right, 
and  that  the  concern  is  to  be  reorganized  and 
new  capital  put  in,  and  a  promise  to  see 
that  the  purchaser  gets  his  money  back,  will 
not,  in  the  absence  of  fraud,  prevent  the  one 
who  effected  such  result  from  taking  advan- 
tage of  tlie  statute  of  limitations  when  the 
action  is  brought. 

Pleading   —    inconsistent    defenses    — - 
remedy. 

3.  Pleading  affirmative  defenses  and  de- 
nials in  one  division  of  an  answer  is  not 

Note.  —  The  general  subject  of  estoppel 
to  plead  defense  of  limitations  is  treated  in 
the  note  to  Chesapeake  &  N.  R.  Co.  v. 
Speakman,  63  L.R.A.  193.  And  the  specific 
question  as  to  the  effect  of  a  request  not  to 
sue  or  agreement  not  to  plead  is  also  treat- 
ed in  the  note  to  Brown  v.  Atlantic  Coast 
Line  R.  Co.  16  L.R.A.(N.S.)  646. 
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ground  for  striking  the  whole  division,  but 
the  remedy  is  by  motion  to  compel  defend- 
ant to  plead  the  several  defenses  separately 
or  to  elect  on  which  he  vill  rely. 

Same  —  repetition  —  striking. 

4.  Affirmative  defenses  incorporated  in  a 
division  of  an  answer  with  denials  should 
be  stricken  therefrom  as  surplusage,  where 
the^  are  separately  set  out  in  subsequent 
divisions. 

Appeal  —  refusal  to  purge  pleadings  — 
error. 

5.  Refusal  to  compel  the  striking  out  of 
affirmative  defenses  from  a  division  of  an 
answer  containing  denials  is  prejudicial 
error  where  the  complaint  is  dismissed  be- 
cause plaintiff  refuses  to  proceed  to  trial 
with  the  surplus  matter  in  the  answer. 

Contract  —  promise  to  protect  purchas- 
er of  stock  —  effect  of  bids. 

6.  That  one  defrauded  into  purchasing 
corporate  stock  was  offered  more  than  he 
paid  for  it  is  not  a  defense  to  an  action  on 
a  promise  by  the  one  effecting  the  sale  that 
he  would  see  that  the  purchaser  got  his 
money  back,  unless  the  offers  were  made 
after  the  promise  was  made. 

Same  —  disposal  of  stock  —  effect. 

7.  That  one  defrauded  into  purchasing 
stock  of  a  corporation  has  parted  with  it 
does  not  affect  his  right  to  hold  the  one 
guilty  of  the  fraud  liable  for  the  damages 
caused  thereby,  or  to  sue  upon  his  promise, 
made  to  avoid  an  action  for  the  fraud,  to 
see  that  the  purchaser  got  his  money  back. 

(December  16,  1009.) 

APPEAL  by  plaintiff  from  orders  of  the 
District  Court  for  Polk  County  in  de- 
fendant's favor  in  an  action  brought  to 
recover  damages  for  deceit  practised  by 
defendant  in  selling  corporate  stock  to 
plaintiff  and  for  breach  of  his  promise  to 
reimburse  plaintiff  for  any  loss  sustained 
by  reason  of  purchasing  said  stock.  Modi- 
fied. 

Statement  by  Ijadd,  J.: 

The  petition  as  amended  alleged  the  or- 
ganization of  the  Rocky  ^fountain  Smelting 
Company  prior  to  May  11,  1900,  at  which 
time  defendant  and  others  were  directors 
thereof,  for  the  purpose  of  constructing  and 
operating  a  smelting  and  refining  plant  at 
Florence,  Colorado;  that  in  1903,  through 
foreclosure  proceedings,  the  company's 
plant  was  sold  to  Anna  Kendall;  that  de- 
fendant, with  others,  organized  the  Iowa 
Fiduciary  Company,  which  acquired  the 
property  from  Anna  Kendall,  and  there- 
after the  same  parties  organized  the  Colo- 
rado Smelting  &  Refining  Company,  which 
purchased  the  property  from  the  Iowa 
Fiduciary  Company  May  10,  1904,  when 
owners  of  preferred  stock  in  the  Rocky 
Mountain  Smelting  Companjr  were  given  ^ 
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like  amount  of  stock  in  the  company  last 
organized,  upon  condition  they  purchase  a 
stipulated  per  cent  additional  stock  therein. 
Plaintiflf  surrendered  the  fifty-six  shares  in 
the  company  first  mentioned  with  $140, 
and  received  in  lieu  thereof  seventy  shares 
in  the  Colorado  Smelting  &  Refining  Com- 
pany. The  plaintiff  alleged  that  through 
false  representations  of  defendant  he  was 
induced  to  and  did  purchase  fifty-six  shares 
of  the  preferred  stock  in  the  Rocky  Moun- 
tain Smelting  Company,  paying  therefor 
$750  on  May  11,  1900,  $250  on  September 
27th,  and  $400  on  October  16th  of  the  same 
year,  that  he  did  not  discover  the  fraud 
practised  on  him  until  in  1902,  within 
five  years  prior  to  the  commencement  of 
this  action;  that  upon  such  discovery  he 
tendered  the  stock  back  to  the  directors  of 
the  company  in  1903,  by  whom  it  was  re- 
fused, and  was  about  to  bring  suit,  because 
of  said  fraud,  when  defendant  induced  him 
not  to  do  so  by  promising  to  see  that  plain- 
tiff got  his  money  back,  and  causing  en- 
couraging reports  to  be  sent  to  him,  and 
represented  that  the  stock  was  all  right 
and  the  plant  would  soon  be  in  operation, 
and  that  such  a  suit  would  ruin  the  credit 
of  the  company,  and,  because  of  these  and 
other  statements,  plaintiff  forbore  bringing 
suit.  That,  after  the  foreclosure  proceed- 
ings, plaintiff  was  again  about  to  bring 
suit  when  defendant  represented  the  com- 
pany would  be  reorganized,  that  men  of 
influence  were  going  to  invest  therein  and 
the  plant  would  soon  be  in  operation,  sM, 
if  plaintiff  would  forbear  bringing  suit,  de- 
fendant would  personally  agree  to  see  that 
plaintiff  got  his  money  back,  and,  in  con- 
sideration of  that  promise,  plaintiff  agreed 
to  and  did,  forbear  bringing  suit,  and  said 
representations  and  promises  were  repeated 
at  divers  times  up  to  1907,  but,  although 
often  requested,  defendant  has  never  re- 
turned the  moneys  paid  for  said  stock,  and 
plaintiff  prayed  judgment  therefor  and  for 
certain  expenses  and  moneys  paid  out  and 
for  loss  of  time.  In  the  second  count  of 
the  petition,  the  allegations  with  reference 
to  the  promises  of  defendant  that  plaintiff 
would  get  his  money  back  or  that  defend- 
ant would  see  to  this  are  repeated;  and  it 
is  alleged  that,  though  often  requested,  de- 
fendant has  refused  payment.  Prayer  was 
for  the  amounts  mentioned,  with  interest. 
It  was  stipulated  that  the  first  count  was 
based  on  false  representations,  and  the  sec- 
ond on  the  promise  alleged  to  have  been 
made  as  an  inducement  not  to  bring  suit, 
and  thereupon  the  defendant  demurred  to 
the  counts  of  the  petition  separately.  The 
demurrer  to  count  1  was  sustained,  and, 
as  plaintiff  elected  to  stand  on  the  ruling, 
the  count  was  dismissed.  The  demurrer  to 
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count  2  was  overruled,  and  defendant  filed 
an  answer  in  six  divisions,  which  was  as- 
sailed by  a  motion  to  strike  in  fifteen  para- 
graphs. This  motion  was  overruled,  and 
plaintiff  demurred  to  each  of  the  last  five 
divisions  of  the  answer.  The  demurrer  was 
overruled,  and  plaintiff  having  elected  to 
stand  on  the  ruling  on  the  motion,  *in  so 
far  as  it  assailed  division  1,  and  on  that 
on  the  demurrer  to  the  remaining  five  divi- 
sions of  the  answer,  the  petition,  as  amend- 
ed, was  dismissed.  The  plaintiff  appeals. 
Affirmed  in  part,  and  reversed  in  part. 

Messrs.  Hubert  Utterback  and  Spurri- 
er A  Parsons,  for  appellant: 

The  facts  pleaded  estop  defendant  from 
pleading  the  statute  of  limitations. 
.  Bennett  v.  Lutz,  1;19  Iowa,  215,  93  N.  W. 
288;  Tiffany  v.  Anderson,  55  Iowa,  405, 7  N, 
W.  683;  Lucas  v.  Hart,  5  Iowa,  415;  Ses- 
sions V.  Rice,  70  Iowa,  306,  30  N.  W.  735; 
16  Cyc.  Law  &  Proc.  pp.  722,  724;  11  Am. 
&  Eng.  Enc.  Law,  p.  421;  Carrier  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  79  Iowa,  80,  6  L.R.A. 
799,  44  N.  W.  203;  District  Twp.  v.  French, 
40  Iowa,  601;  Riley  v.  Bell,  120  Iowa,  618, 
95  N.  W.  170;  25  Cyc.  Law  &  Proc.  p.  1016; 
19  Am.  &  Eng.  Enc.  Law,  pp.  161,  243,  245, 
288;  16  Cyc.  Law  &  Proc.  pp.  743,  744, 
786;  Lyon  v.  Aiken,  70  Iowa,  16,  29  N.  W. 
785;  tlikenberry  v.  Edwards,  67  Iowa,  14, 

24  N.  W.  570;  Holman  v.  Omaha  &  C.  B. 
R.  &  Bridge  Co.  117  Iowa,  268,  62  L.R.A. 
395,  94  Am.  St.  Rep.  293,  90  N.  W.  833; 
Wilson  V.  McElroy,  83  Iowa,  693,  50  N. 
W.  55. 

Forbearance  to  bring  suit  is  a  good  con- 
sideration for  a  promise. 

25  Cyc.  Law  &  Proc.  p.  1015;  Holman  v. 
Omaha  &  C.  B.  R.  &  Bridge  Co.  117  Iowa, 
268,  62  L.R.A.  395,  94  Am.  St.  Rep.  293, 
90  N.  W.  833;  Klass  v.  Detroit,  129  Mich. 
35,  95  Am.  St.  Rep.  416,  88  N.  W.  204; 
Glasscock  v.  Glasscock,  66  Mo.  627. 

The  facts  picided  show  such  fraud  and 
fraudulent  concealment  as  will  prevent  the 
statute  running  until  discovery. 

10  Cyc.  Law  &  Proc.  pp.  824,  842,  843; 
19  Am.  &  Eng.  Enc.  Law,  pp.  243,  245;  25 
Am.  &  Eng.  Enc.  Law,  pp.  1214,  1215, 
1222;  Hubbard  t.  Weare,  79  Iowa,  678,  44 
N.  W.  915;  Carrier  ▼,  Chicago,  R.  L  &  P. 
R.  Co.  79  Iowa,  80,  6  L.R.A.  799,  44  N.  W. 
203;  District  Twp.  v.  French,  40  Iowa,  601; 
Findley  v.  Stewart,  46  Iowa,  655;  Bradford 
V.  McCormiek,  71  Iowa,  129,  32  N.  W.  93; 
Cook  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  81  Iowa, 
551,  9  LJR.A.  764,  3  Inters.  Com.  Rep.  383, 

25  Am.  St.  Rep.  512,  46  N.  W.  1080;  Faust 
V.  Hosford,  119  Iowa,  99,  93  N.  W.  58. 

To  permit  recovery  it  is  not  necessary 
to  show  that  the  false  representations  and 
promises  be  made  by  the  defendant  in  hit 
own  behalf,  or  for  his  use  and  benefit. 
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20  Cyc.  Law  &  Proc.  pp.  12,  13,  37;  10 
Cj'c.  Law  &  Proc.  p.  843;  Hanson  v.  Kline, 
136  Iowa,  101,  113  N.  W.  504;  Hubbard  v. 
Weare,  79  Iowa,  678,  44  N.  W.  915;  Riley 
V.  Bell,  120  Iowa,  618,  95  N.  W.  170;  Boddy 
V.  Henry,  126  Iowa,  31,  101  N.  W.  447,  113 
Iowa,  462,  53  L.R.A.  769,  85  N.  W.  771. 

The  representations  were  not  mere  ex- 
pressions of  opinion,  but  were  made  as  true 
within  the  knowledge  of  defendant. 

Riley  v.  Bell,  120  Iowa,  618,  95  N.  W. 
170;  Hanson  v.  Kline,  136  Iowa,  101,  118 
N.  W.  504;  Boddy  v.  Henry,  126  Iowa,  31, 
101  N.  W.  447 ;  10  Cyc.  Law  &  Proc.  p.  847. 

The  plaintiff  had  the  right  to  rely  on 
the  representations  of  defendant. 

Hanson  v.  Kline,  136  Iowa,  101,  113  N. 
W.  504;  Riley  v.  Bell,  120  Iowa,  618,  95 
N.  W.  170;  Hubbard  v.  Weare,  79  Iowa, 
678,  44  N.  W.  915;  Boddy  v.  Henry,  126 
Iowa,  31,  101  N.  W.  447;  Warfield  v.  Clark, 
118  Iowa,  69,  91  N.  W.  833;  10  Cyc.  Law 
&  Proc.  pp.  80,  81,  268. 

It  is  not  necessary  that  there  be  a  con- 
sideration for  falsQ  representations. 

Hubbard  v.  Weare,  79  Iowa,  678,  44  N. 
W.  915;  Boddy  v.  Henry,  126  Iowa,  31,  101 
N.  W.  447;  10  Cyc.  Law  &  Proc.  pp.  12, 
13,  843. 

Several  distinct  defenses  shall  not  be 
placed  in  same  division  of  the  answer. 

Code,  §  3568;  Donahue  v.  Prosser,  10 
Iowa,  276;  Davis'  Sons  v.  Robinson,  67 
Iowa,  355,  25  N.  W.  280;  Wright  v.  Con- 
nor, 34  Iowa,  240. 

Immaterial  or  irrelevant  matter  in  a 
pleading  should  be  stricken  on  motion. 

Code,  §  3618;  Evans  v.Robbins,  29  Iowa, 
472;  Johns  v.  Pattee,  55  Iowa,  665,  8  N. 
W.  663. 

It  is  no  defense  that  defendant  in  a  suit 
to  recover  on  account  of  false  representa- 
tions offered  to  buy  the  property  sold  to 
plaintiff  as  a  result  of  such  false  repre- 
sentations, or  that  plaintiff  refused  to  sell. 

20  Cyc.  Law  &  Proc.  pp.  92,  136;  14  Am. 
&  Eng.  Enc.  Law,  p.  178,  ^  3. 

Each  division  of  an  answer  should, 
standing  alone,  present  a  complete  defense. 

National  Bank  v.  Green,  33  Iowa,  140; 
Davis'  Sons  V.  Robinson,  67  Iowa,  355,  25 
N.  W.  280. 

Messrs.  Baily  A  Stipp,  for  appellee: 

Plaintiff's  cause  of  action  was  barred  by 
the  statute  of  limitations. 

Code,  §§  3447  (6),  3448;  Gebhard  v.  Sat- 
tlor,  40  Iowa,  152;  District  Twp.  v.  French, 
40  Iowa,  601;  Brown  v.  Brown,  44  Iowa, 
349;  Phopnix  Ins.  Co.  v.  Dankwardt,  47 
Iowa,  432;  McGinnis  v.  Hunt,  47  Iowa, 
668;  Higgins  y.  Mendenhall,  51  Iowa,  141, 
50  N.  W.  539;  Carrier  v.  Chicago,  R.  I.  i^ 
P.  R.  Co.  79  Iowa,  80,  6  L.R.A.  799,  44  N. 
W.  203;  Campbell  v.  Long,  20  Iowa.  382; 
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Shreves  v.  Leonard,  56  Iowa,  74,  8  N.  W. 
749;  Brunson  v.  Ballou,  70  Iowa,  34,  29 
N.  W.  794;  Brown  v.  Atlantic  Coast  Line 
R.  Co.  147  N.  C.  217,  16  L.R.A.(N.S.)  645, 
60  S.  E.  985;  Chambers  v.  Garland,  3  G. 
Greene,  322;  Daugherty  v.  Daugherty,  116 
Iowa,  245,  90  N.  W.  65;  Relf  v.  Eberly,  23 
Iowa,  467;  Moore  v.  Greene,  2  Curt.  C.  C. 
202,  Fed.  Cas.  No.  9,763,  affirmed  in  19 
How.  69,  15  L.  ed.  533;  Holraan  v.  Omaha 
&  C.  B.  R.  &  Bridge  Co.  117  Iowa,  268,  62 
L.R.A.  395,  94  Am.  St.  Rep.  293,  90  N.  W. 
833;  Hill  V.  Perrin,  21  S.  C.  356;  Morehead 
V.  Gallinger,  9  Iowa,  519;  Brenneman  v. 
Edwards,  55  Iowa,  374,  7  N.  W.  621. 

The  petition  does  not  state  facts  which 
entitle  plaintiff  to  the  relief  demanded,  be- 
cause the  representations  complained  of 
were  not  such  as  would  entitle  plaintiff  to 
recover  damages. 

Swan  V.  Mathre,  103  Iowa,  261,  72  N. 
W.  522;  Percival  v.  Harger,  40  Iowa,  286; 
Hale  V.  Philbrick,  47  Iowa,  217;  Hazlett  v. 
Burge,  22  Iowa,  535;  Van  Vechten  v.  Smith, 
59  Iowa,  173,  13  N.  W.  94;  Bondurant  v. 
Crawford,  22  Iowa,  40;  Scroggin  v.  Wood, 
87  Iowa,  497,  54  N.  W.  437;  Davis  v.  Camp- 
bell, 93  Iowa,  524,  61  N.  W.  1053;  Holmes 
V.  Clark,  10  Iowa,  423;  Courtney  v.  Carr, 
11  Iowa,  295;  Kimmans  v.  Chandler,  13 
Iowa,  327;  Hallam  v.  Todhunter,  24  Iowa, 
166;  McKnown  v.  Furgason,  47  Iowa,  636: 
Avery  v.  Chapman,  62  Iowa,  144,  17  N.  W. 
454;  Watson  Coal  &  Min.  Co.  v.  James,  72 
Iowa,  184,  33  N.  W.  622;  Phelps  v.  James, 
79  Iowa,  262,  44  N.  W.  543;  Sylvester  v. 
Henrich,  93  Iowa,  489,  61  N.  W.  942;  Hub- 
bard V.  Weare,  79  Iowa,  678,  44  N.  W.  915; 
Allison  V.  Jack,  76  Iowa,  205,  40  N.  W. 
811;  Gee  v.  Moss,  68  Iowa,  318,  27  N.  W. 
268. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  gravamen  of  the  action  pleaded  in 
the  first  count  of  the  petition  is  fraud  al- 
leged to  have  been  perpetrated  in  the  sale 
of  stock  in  a  smelting  company.  The  rep- 
resentations alleged  to  have  been  false,  and 
by  which  plaintiff  is  said  to  have  been 
induced  to  part  with  his  money,  were  that 
defendant  had  examined  into  the  affairs 
and  property  of  the  company;  that  it  was 
the  best  located  of  any  plant  in  the  coun- 
try because  of  which  it  would  smelt  ore 
for  25  per  cent  less  in  cost  than  other 
smelters;  that  the  metallurgical  process 
which  it  would  use  had  been  tested,  and 
was  superior  to  that  of  other  plants;  that 
the  company  had  contracted  with  the  rail- 
road company  to  haul  ore  from  Cripple 
Creek  at  $1  per  ton  less  than  it  could  bo 
carried  to  other  competing  smelters;  that 
the  smelter  would  use  300  to  500  tons  of 
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ore  per  day,  and  that  the  preferred  Btock 
would  earn  an  annual  dividend  of  81  per 
cent  and  the  common  stock  73  per  cent 
when  in  operation;  that  no  smelter  had 
ever  failed,  and  that  the  investment  was 
safe,  and  defendant  had  invested  his  own 
money  therein;  that  no  commission  or  sala- 
ries had  been  or  would  be  paid  for  the  sale 
of  preferred  stock,  and  that  the  entire 
proceeds  thereof  would  be  used  in  equip- 
ping and  building  the  plant.  The  defend- 
ant claims  that  these  were  no  more  than 
opinions,  and  not  statements  of  fact,  and 
that  in  any  event  the  action  is  barred  by 
the  statute  of  limitations;  while  plaintiff 
contends  that  the  cause  of  action  is  not 
deemed  to  have  accrued  until  the  discovery 
of  the  fraud  which  was  within  five  years 
prior  to  the  bringing  of  the  suit,  and  that, 
regardless  of  this,  defendant  is  estopped 
from  taking  advantage  of  such  plea  in  bar. 
Section  3447  of  the  Code  (^  6)  provides 
that  action  must  be  commenced  "for  re- 
lief on  the  ground  of  fraud  in  cases  hereto- 
fore solely  cognizable  in  a  court  of  chan- 
cery and  all  other  actions  not  otherwise 
provided  for  in  this  respect,  within  five 
years."  Section  3448:  'In  actions  for  re- 
lief on  the  ground  of  fraud  or  mistake,  and 
those  for  trespass  to  property,  the  cause 
of  action  shall  not  be  deemed  to  have  ac- 
crued until  the  fraud,  mistake,  or  trespass 
complained  of  shall  have  been  discovered 
by  the  party  aggrieved."  The  last  section 
has  been  held  to  refer  to  "fraud  in  cases 
heretofore  solely  cognizable  in  a  court  of 
chancery."  Daugherty  v.  Daugherty,  116 
Iowa,  245,  90  N.  W.  65.  In  Relf  v.  Eberly, 
23  Iowa,  467,  the  court,  in  construing  these 
sections,  decided  that  the  intention  was  "to 
protect  the  rights  of  parties  and  to  recog- 
nize their  right  to  relief,  not  in  every  case 
allowed  by  the  prior  rule,  but  in  those  cases 
where  the  relief  asked  was  alone  grantable 
in  a  court  of  equity."  In  that  case  it  was 
conceded  that,  had  the  action  been  for  dam- 
ages, the  delay  in  discovering  the  alleged 
fraud  would  not  have  postponed  the  time 
when  the  cause  of  action  accrued,  but,  as 
the  suit  was  for  the  rescission  of  a  con- 
tract procured  by  fraud,  it  was  not  deemed 
to  have  accrued  until  the  discovery  of  such 
fraud.  In  Higgins  v.  Mendenhall,  51  Iowa, 
135,  50  N.  W.  539,  the  true  test  was  said 
to  be  whether  chancery,  before  the  enact- 
ment of  the  statute,  had  exclusive  juris- 
diction to  grant  the  relief  prayed,  and  the 
court  declared  in  substance  that  an  action 
for  damages  based  on  deceit  was  not  such  a 
suit.  Such  relief  was  obtainable  at  the 
common  law  in  an  action  on  the  case,  and 
appears  to  have  been  founded  on  the  an- 
cient writ  of  deceit.  The  first  count  of  the 
petition  as  amended  states  no  more  than 
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a  cause  of  action  for  deceit,,  which  was 
cognizable  at  the  common  law,  and  there- 
fore accrued  when  the  transaction  was  con- 
summated rather  than  when  the  fraud  was 
discovered  by  the  aggrieved  party.  Jacobs 
V.  Frederick,  81  Wis.  254,  51  N.  W.  320; 
25  Cyc.  Law  &  Proc.  p.  1081.  See  Mason 
V.  Henry,  152  N.  Y.  529,  46  N.  E.  837; 
Jaffray  v.  Bep-,  103  N.  C.  165,  9  S.  E. 
382;  Lenhardt  v.  French,  57  S.  C.  493,  35 
S.  E.  761.  It  is  not  alleged  that  the  cause 
of  action  was  concealed  by  defendant,  and, 
for  this  reason,  Faust  v.  Hosford,  119 
Iowa,  97,  93  N.  W.  68,  Blakeney  v.  Wy- 
land,  115  Iowa,  607,  89  N.  W.  16,  District 
Twp.  V.  French,  40  Iowa,  601,  and  Carrier 
V.  Chicago,  R.  I.  &  P.  R.  Co.  79  Iowa,  80, 
6  L.R.A,  799,  44  N.  W.  203,  are  not  in 
point. 

But  it  is  argued  that  the  defendant,  by 
reason  of  having  asked  plaintiff  to  forbear 
bringing  suit  and  promising  him  that  if  he 
would  do  so  defendant  would  see  that  he 
got  his  money  back,  and  plaintiff  having 
complied  with  such  request,  is  now  estopped 
from  pleading  the  period  of  limitations  in 
bar.  It  is  not  alleged  that  defendant  agreed 
not  to  interpose  such  a  plea,  as  in  Holman 
V.  Omaha  &  C.  B.  R.  &  Bridge  Co.  117  Iowa, 
268,  62  L.R.A.  395,  94  Am.  St.  Rep.  293, 
90  N.  W.  833,  nor  is  it  asserted  that  the 
promise  was  made  with  the  fraudulent  de- 
sign of  taking  advantage  of  the  statute  of 
limitations.  Probably  the  conduct  of  a 
party  may  be  quite  as  potential  in  estop- 
ping him  from  taking  advantage  of  the 
statutory  bar  as  an  express  promise,  but 
we  do  not  regard  the  mere  promise  to  sec 
that  the  person  claiming  to  have  been  de- 
frauded will  get  his  money  back,  and  ro- 
seate representations  of  what  is  likely  to 
be  the  outcome  of  the  enterprise  concern- 
ing which  the  fraud  is  alleged  to  have  been 
practised,  alone  sufficient  for  this  purpose. 
What  was  said  to  dissuade  plaintiff  from 
bringing  suit  the  first  time,  in  addition  to 
the  promise,  was  no  more  than  a  repre- 
sentation that  the  plant  was  all  right  and 
would  be  put  in  operation  soon,  that  to 
start  the  suit  would  ruin  the  company's 
credit,  and  that  plaintiff  would  make  a 
mistake  if  he  did  not  keep  the  stock;  and 
the  second  time,  that  the  company  would 
be  reorganized  in  a  few  months,  that  men 
of  means  would  invest  heavily  therein,  that 
the  plant  would  be  in  operation  soon,  an%l 
that  he  would  make  a  great  mistake  if  he 
disposed  of  his  stock,  and  a  repetition  of 
encouraging  statements  of  this  kind  sub- 
sequently. These  were  mere  arguments 
and  opinions  concerning  the  outcome  of  the 
enterprise,  calculated  to  persuade  plaintiff 
that  he  might  derive  greater  advantage 
from  holdi]\g  his  stock  without  instituting 
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suit  for  damages  tban  from  prosecuting  it. 
The  propriety  and  probable  advantage,  as 
well  as  the  disadvantage,  of  litigation,  are 
matters  to  be  considered  in  bringing  any 
action.  What  was  said  by  defendant  bore 
solely  on  the  advisability  of  instituting  the 
action,  and  not  in  determining  when  it 
should  be  begun.  In  other  words,  the  alle- 
gations amount  to  this, — that  defendant 
talked  plaintiff  out  of  bringing  suit  at  all, 
rather  than  into  postponing  it  until  a  speci- 
fied time  or  the  ■  happening  of  some  event, 
contingent  or  otherwise.  This  being  so,  it 
is  plain  that  the  facts,  in  the  absence  of 
fraud,  are  not  sufficient  to  estop  defendant 
from  interposi.<g  the  bar  of  the  statute  of 
limitations  when  plaintiff  subsequently 
changed  his  mind,  as  he  might  have  done 
at  any  time  during  the  statutory  period 
and  prosecuted  the  action.  If  this  were 
not  so,  one  against  whom  claim  is  made 
might  not  present  reasons  against  prose- 
cuting suit  thereon  without  taking  the, risk 
of  indefinitely  postponing  the  time  within 
which  such  suit  to  be  maintained  must  be 
begun.  We  are  of  opinion  that  statements 
calculated  to  dissuade  a  litigant  from  be- 
ginning an  action,  and  not  designed  to  in- 
duce its  postponement  merely,  will  not,  in 
the  absence  of  fraud,  estop  the  party  mak- 
ing them  from  availing  himself  of  the  plea 
of  the  statute  of  limitations  in  event  of 
the  subsequent  prosecution  of  such  action. 
Nor,  for  the  like  reasons,  is  defendant  es- 
topped from  interposing  such  a  plea,  by  the 
promise  to  see  that  plaintiff  would  get  his 
money  back  if  suit  were  not  brought  based 
on  the  deceit  alleged  to  have  been  practised 
on  him  by  defendant.  This  did  no  more 
than  give  the  plaintiff  an  option  to  proceed 
with  his  action  for  deceit,  or  rely  on  the 
promise  to  see  that  he  should  get  his 
money  back  in  consideration  of  a  forbear- 
ance to  bring  suit.  No  suggestion  or  re- 
quest of  postponement  is  alleged.  Every- 
thing said  to  have  been  stated  by  defend- 
ant was  directed  to  obviating  suit  entirely, 
not  to  delay  the  beginning  of  it.  If,  in 
reliance  on  the  prospects  of  the  enterprise 
as  depicted  by  defendant,  or  on  his  promise 
that  he  would  sec  that  the  amount  invested 
would  be  restored,  plaintiff  was  induced  not 
to  institute  suit,  this  furnishes  no  reason 
for  setting  aside  a  statute  enacted  in  the 
interest  of  a  beneficient  public  policy,  when 
he  finally  changes  his  mind.  Moreover,  if 
a  promise  to  pay  may  be  interposed  by 
way  of  a  plea  in  estoppel  to  defeat  the  bar 
of  the  statute  of  limitations,  then  the  pro- 
vision of  §  8456  of  the  Code,  that  a  debt 
is  revived  by  a  written  promise  to  pay 
signed  by  the  party  to  be  charged,  is  nuga- 
tory, for,  though'  a  like  oral  promise  may 
not  revive  the  claim,  it  would  be  quite  as 
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effective  in  estopping  the  promisor  from 
availing  himself  of  the  benefit  of  the  stat- 
ute. These  views  find  support  in  Monroe 
V.  Herrington,  110  Mo.  App.  509,  85  S.  W. 
1002,  where  an  indorser  of  a  promissory 
note  agreed  to  pay  any  balance  left,  after 
collecting  what  could  be  out  of  the  estate 
of  another  indorser,  with  a  request  not  to 
sue  until  such  estate  had  been  settled.  The 
court  held  the  promise  and  requests  not  to 
estop  the  defendant  from  taking  advan- 
tage of  the  statute.  Bank  of  Tennessee  v. 
Hill,  10  Humph.  176,  51  Am.  Dec.  698,  was 
an  action  against  an  indorser  on  a  bill  of 
exchange.  Hill,  when  pressed  for  payment, 
requested  the  bank  to  enforce  collection 
against  a  prior  indorser,  and  pointed  out 
land  belonging  to  the  latter.  The  bank 
acquiesced,  and  instituted  suit  as  requested 
and  attached  the  land,  but  it  was  exhausted 
by  superior  liens,  and,  owing  to  the  law's 
delays,  the  statute  of  limitations  run  in 
favor  of  Hill  before  suit  W9.S  begun  against 
him.  The  court  held  that  he  was  not  es- 
topped from  interposing  the  plea  of  the 
statute  in  bar,  regarding  it  as  "the  common 
case  of  one  who  induces  an  indulgent  cred- 
itor not  to  sue  by  promises  to  pay,  or  by 
protestations  that  he  is  not  pecuniarily  lia- 
ble, and  that  he  ought  not  to  be  sued  be- 
fore the  remedy  against  those  who  are  has 
been  exhausted,  whereby  he  becomes  re- 
leased by  the  operation  of  time.  In  all 
such  cases,  it  becomes  the  imperious  duty 
of  the  creditor,  if  he  wish  to  be  protected 
against  the  bar  of  time,  so  to  contract;  to 
hold  otherwise  would  be  to  destroy  the  de- 
fense of  statute  of  limitations,  which  has 
of  late  years  been  looked  upon  most  favor- 
ably both  at  law  and  equity."  See  An- 
dreae  v.  Redfield,  98  U.  S.  225,  25  L.  ed. 
158.  The  only  decision  we  have  been  able 
to  find  holding  to  the  contrary  is  Arm- 
strong V.  Levan,  109  Pa.  177,  1  Atl.  204. 
There,  a  prothonotary  in  entering  judg- 
ment inserted  another  name  instead  of  de- 
fendant's, and  upon  being  informed  by,  the 
plaintiff's  attorney  that,  unless  settled,  suit 
for  damages  would  be  brought,  assured  him 
that  if  his  client  suffered  any  loss  he  would 
make  it  good,  and  would  see  that  she  lost 
nothing  through  his  mistake.  Suit  was  not 
begun  against  him  until  after  the  lapse  of 
the  statutory  period,  and  the  court,  con- 
struing the  promise  as  one  to  pay,  held 
that  it  estopped  defendant  from  interpos- 
ing the  plea  of  the  statute  of  limitations. 
The  court  in  Monroe  v.  Herrington,  supra, 
declined  to  follow  the  decision.  The  vice 
in  its  reasoning  lies  in  the  assumption  that 
the  promise  might  be  relied  on  as  an  in- 
ducement not  to  institute  suit  within  the 
statutory  period.  The  promise  put  the 
complainant  under  no  obligation  to  forbear 
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suing.  If  it  were  not  kept,  she  knew  this 
quite  as  well  as  defendant,  and  was  quite 
as  well  aware  as  he  within  what  time  an 
action  for  misfeasance  must  have  been 
brought.  Surely,  then,  it  was  not  of  a 
character  calculated  to  mislead  her  into 
unduly  postponing  the  action,  and  for  this 
reason,  in  all  deference  to  that  court,  a  dif- 
ferent conclusion  might  well  have  been 
reached.  Such  a  case  differs  essentially 
from  those  deciding  that  an  agreement  to 
refer  to  arbitration  and  perform  the  award  ( 
will  estop  the  parties  from  taking  advan- 
tage of  the  statute,  for  another  mode  of 
adjusting  the  dilferences  of  the  parties  has 
been  agreed  upon,  the  necessary  effect  of 
which  is  to  prevent  either  party  rrom  pros- 
ecuting his  cause  of  action.  Neither  in 
Armstrong  v.  Levan,  supra,  nor  in  the  case 
at  bar,  was  there  a  promise  to  forbear  suit 
in  consideration  of  the  alleged  promise  to 
pay,  and,  for  all  that  appears,  suit  might 
have  been  begun  at  any  ^ime,  as  in  Monroe 
V.  Herrington,  supra,  where  this  was  re- 
garded as  a  controlling  circumstance.  The 
decided  weight  of  authority  is  to  the  effect 
that  the  statute  may  be  pleaded  unless 
waived  by  an  agreement,  express  or  .clearly 
to  be  implied,  that  this  will  not  be  done. 
In  the  case  at  bar,  the  plaintiff  may  have 
made  a  mistake  in  forbearing  the  beginning 
of  suit  in  consideration  of  the  defendant's 
promise,  but  having  done  so  furnishes  no 
reason  for  allowing  him  to  repent  of  his 
bargain  after  the  lapse  of  the  period  with- 
in which  the  action  for  deceit  might  have 
been  maintained,  and,  abandoning  his  claim 
on  the  promise,  prosecute  the  action  for  de- 
ceit. Having  elected  to  rely  on  the  prom- 
ise, it  is  not  available  to  estop  defendant 
from  interposing  the  plea  that  his  action 
for  deceit  was  not  instituted  within  the 
statutory  period. 

2.  The  second  count  of  the  petition  as 
amended  is  based  on  the  alleged  promise  of 
defendant  that,  if  plaintiff  would  forbear 
suing  him  for  deceit,  he  would  see  that  he 
got  his  money  back.  The  demurrer  thereto 
was  overruled,  and  the  defendant  filed  an 
answer  in  six  divisions.  In  the  first,  he 
admitted  having  been  a  director  of  the  cor- 
poration, as  alleged,  but  denied  having  sold 
plaintiff  any  stock  therein  or  having  made 
any  of  the  representations  alleged,  or  hav- 
ing been  instrumental  therein;  admitted 
plaintiff  purchased  stock,  but  denied  that 
he  ever  promised  that  he  w^ould  see  that 
plaintiff  would  get  his  money  back,  or  that 
plaintiff  ever  requested  him  so  to  do; 
averred  that  he  at  one  time  offered  plaintiff 
much  more  for  his  stock  than  he  had  paid 
for  it,  as  did  others;  that  plaintiff  surren- 
dered and  transferred  his  stock  in  the  Rocky  . 
Mountain  Smelting  Company  to  the  Iowa  ' 
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Fiduciary  Company,  and,  in  consideration 
thereof  and  $140  additional,  received  from 
the  latter  company  $1,750  par  value  of 
stock  in  the  Colorado  Smelting  &,  Refining 
Company,  .and  that  through  said  transac- 
tions the  cause  of  action  was  settled  or 
transferred  to  the  Iowa  Fiduciary  Com- 
pany; that  since  beginning  the  action  plain- 
tiff had  sold  the  stock  in  the  Colorado 
Smelting  &,  Refining  Company  to  one  Conk- 
lin,  and  had  thereby  waived  and  forfeited 
his  cause  of  action;  that,  in  so  doing,  he 
had  transferred  said  cause  of  action  to 
Conklin.  The  allegations  with  respect  to 
the  offers  to  purchase  the  stock,  the  trans- 
fers to  the  Iowa  Fiduciary  Company  and 
to  Conklin,  are  each  repeated  in  separate 
paragraphs,  constituting  the  remaining  five 
divisions.  The  plaintiff  filed  a  motion  to 
strike  in  fifteen  paragraphs,  and  this  was 
overruled.  Thereupon  he  filed  a  demurrer 
to  the  last  five  divisions  of  the  answer, 
and  this  was  overruled.  The  plaintiff 
elected  to  stand  on  these  rulings,  and  the 
second  count  of  the  petition  was  dismissed. 
It  will  be  noted  that,  aside  from  the  de- 
nials of  division  1  of  the  answer,  there 
were  included  five  affirmative  defenses,  but 
this  was  not  ground  for  strikin«T  the  entire 
division.  The  remedy  was  by  motion  to 
require  defendant  to  separately  plead  th.- 
several  defenses  or  to  elect  on  which  one 
the  defendant  would  rely.  Wright  v.  Con- 
nor, 34  Iowa,  240.  See  §  3568  of  the  Code, 
directing  that  ''<^ach  affirmative  defense 
shall  be  stated  in  a  distinct  division  of  t\\2 
answer,  and  must  be  sufficient  in  itself, 
and  must  intelligibly  refer  to  that  part  of 
the  petition  to  which  it  is  intended  to 
apply."  The  motion  also  asked  that  the 
parts  of  division  1  alleging  such  affirma- 
tive defenses  be  stricken  therefrom.  Had 
the  effect  of  this  been  to  eliminate  these 
from  the  answer  entirely,  there  might  be 
some  doubt  whether  the  proper  remedy 
would  not  be  as  above  indicated.  But  each 
afilirmative  defense  was  pleaded  in  a  sepa- 
rate division  of  the  answer,  as  by  statute 
required,  and  there  was  no  occasion  for  the 
remedy,  as  above  indicated.  Asserting 
these  defenses  in  division  1  was  but  vain 
repetition,  in  a  manner  contrary  to  the 
statute  quoted,  of  matters  subsequently 
properly  pleaded,  and  should  have  been 
stricken  as  surplusage.  But  for  the  con- 
dition of  the  record,  this  ruling  might  be 
regarded  as  without  prejudice.  It  appears, 
however,  that  though  the  motion  was  over- 
ruled, on  an  election  to  stand  on  the  ruling, 
the  court  dismissed  the  count  of  the  peti- 
tion to  which  the  division  was  an  answ^er. 
Upon  overruling  of  the  motion  there  was 
nothing  for  plaintiff  to  do  save  to  proceed 
to  trial,  and,  as  he  was  not  required  to  do 
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this,  the  court  ought  not  to  have  entered 
the  dismissal.  Because  of  having  done  so, 
the  ruling  on  the  motion  must  be  treated 
not  only  as  erroneous,  but  prejudicial  as 
well.  The  ground  of  the  demurrer  to  each 
of  the  last  five  divisions  of  the  ahswer  was 
that,  conceding  the  facta  as  stated,  they 
did  not  ouerate  as  a  complete  defense.  In 
the  second  division,  it  was  alleged  that  at 
a  date  defendant  was  unable  to  state  he 
offered  plaintiff  more  for  his  stock  than  he 
had  paid  therefor,  and  in  the  third  division 
that  others  had  done  the  same.  UnlesH 
these  offers  were  subsequent  to  the  alleged 
promises,  neither  of  them  constituted  a  de- 
fense, regardless  of  whether  it  w^ould  have 
been  otherwise  if  subsequent  thereto.  They 
are  not  alleged  to  have  been  made  there- 
after, and  therefore  the  demurrer  to  each 
division  should  have  been  sustained.  The 
fourth  division  alleged  the  surrender  of  the 
stock  to  the  Iowa  Fiduciary  Company  and 
the  receipt,  in  lieu  thereof,  of  stock  in  the 
Colorado  Smelting  &  Refining  Company, 
and  that  thereby  the  cause  of  action  was 
settled  or  was  transferred  to  the  Fiduciary 
Company.  Just  how  this  might  operate  as 
a  settlement  or  transfer  is  not  perceived. 
Upon  ascertaining  that  he  had  been  induced 
by  fraud  to  purchase  the  stock,  two  reme- 
dies were  open  to  Ihe  plaintiff:  He  might 
elect  to  rescind  by  tendering  back  the 
stock  and  claimi!ig  the  return  of  the  price; 
or  he  might  elect  to  confirm  the  purchase, 
retain  the  stock,  and  sue  for  damages.  He 
elected  to  pursue  the  latter  course,  and 
might  dispose  of  the  stock  as  he  chose 
without  parting  with  his  claim  for  dam- 
ages. In  lieu  of  such  claim,  as  is  averred, 
defendant  promised  to  see  that  he  should 
get  the  money  which  he  had  paid  for  tho 
stock  back.  How  this  was  to  be  broug}it 
about  does  not  appear.  The  fact  that  he 
may  have  exchanged  the  stock  first  re- 
ceived for  other  stock,  or  subsequently  have 
sold  that  for  which  he  exchanged,  did  not 
of  itself  effect  such  restoration  of  the 
amount  invested,  and  was  not  alleged  to 
have  had  that  effect  in  cash  or  in  value. 
Counsel  sugpost  that,  by  disposing  of  the 
stock,  plaintiff  put  it  beyond  his  power  to 
rely  on  defendant's  promise.  There  was 
no  allegation  that,  as  a  condition  to  such 
promise,  plaintiff  would  retain  his  stock  or 
transfer  it  to  defendant.  Nothing  in  the 
undertaking  of  either  party  restrained  him 
from  such  disposition  thereof  as  he  niipjht 
deem  for  his  interest.  Of  course,  plaintiff 
cannot  retain  the  stock  or  its  proceeds  if 
sold,  and  at  the  same  time  insist  upon  the 
entire  amount  of  money  paid  for  the  stock 
bcin*?  returned.  But,  as  the  promise  al- 
leged was  that  he  would  get  the  money  he 
paid  for  the  stock  back,  it  is  not  material, 
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in  BO  far  as  the  fulfilment  of  the  contract 
is  concerned,  whether  this  came  in  consid- 
eration of  stock  transferred  or  sold  or  from 
the  defendant.  If  he  received  for  the  stock 
other  property  of  value  or  money,  this,  as 
far  as  it  goes,  discharged  defendant's  obli- 
gation. But  in  none  of  the  last  three  divi- 
sions were  the  facts  so  pleaded.  The  mere 
transfer  and  sale  of  the  stock  subsequent  to 
the  alleged  promise,  without  more,  were 
set  up  as  complete  defenses,  and,  as  they 
were  not  such,  the  demurrer  should  have 
been  sustained.  The  validity  of  the  alleged 
promise  is  challenged  by  appellee,  but  the 
point  is  not  involved  on  this  appeal.  The 
judgment  dismissing  the  first  count  of  the 
petition  is  afidrmed,  and  the  rulings  on  the 
motion  to  strike  and  demurrer,  as  well  as 
the  judgment  dismissing  count  2  of  the 
petition,  are  reversed. 
Affirmed  in  part.    Reversed  in  part. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  on  March  16,  1910: 

Our  ruling,  as  announced  in  the  opinion 
filed  December  15,  1909,  appears  to  have 
been  construed  by  the  parties  as  reversing 
the  order  of  the  district  court  in  overruling 
the  motion  to  strike  in  its  entirety. 
Though  the  discussion  therein  indicates 
otherwise,  to  avoid  any  misunderstanding, 
the  last  sentence  of  the  opinion  is  modified 
by  inserting  after  the  words,  "motion  to 
strike,"  the  following  words:  "Those  parts 
of  the  first  division  of  the  amended  and 
substituted  answer  alleging  the  substance 
of  the  remaining  five  divisions  thereof." 

As  so  modified,  the  opinion  is  approved, 
and  the  petition  for  rehearing  overruled. 
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IOWA  supreme:  court. 

EMILY  M.  RICE  et  al.,  Appta., 

V. 

WILLIAM  I.  RICE  et  al. 

(147  Iowa,  1,  125  N.  W.  826.) 

• 

Dower  —  conveyances  by  husband  —  re- 
maining: property. 

1.  Children  receiving  voluntary  deeds  of 
real  estate  from  their  father  are  entitled 
to  require  his  widow  to  take  her  dower  in- 

Note.  — Bight  of  husband's  grantee  to 
exoneration  of  land  conveyedf  by  aU 
lotment  of  dower  from  other  lands. 


at  common   law  a  widow  wag  en- 
have   dower  assigned  to   her  out 
separate   tract   of  which   she   was 
the  practice  was  not  unknown  of 
dower,    as    a    matter    of    conven- 
'  lence,  in  one  parcel;   and  this  was  known 
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terests  out  of   his  remaining   land,  if   she 
will  not  be  prejudiced  thereby. 

Same  —  rights  of  devisees. 

2.  Devisees  of  remaining  land  of  one  who 
has  made  voluntary  deeds  to  certain  of  his 
children  cannot  complain  that  testator's 
widow  is  required  to  take  her  dower  in- 
terests out  of  such  remaining  land,  in  ex- 
oneration of  the  land  conveyed. 

Same  —  exoneration  —  advancements. 

3.  One  of  three  children  of  a  testator 
who  has  directed  the  land  left  at  his  death 
to  be  equally  divided  between  the  three 
cannot  require  the  other  two,  who  have  re- 
ceived deeds  from  testator  in  his  lifetime 
to  parcels  of  his  land,  and  who  required  the 
widow  to  take  her  dower  all  out  of  the  tract 
so  devised,  to  relieve  him  from  contribu- 
tion to  the  satisfaction  of  the  portion  of 
the  dower  out  of  the  tract  devised  which  is 
in  lieu  of  that  issuing  from  the  part  deed- 
ed to  them. 

Same  —  dwelling  house  —  compulsory 
selection. 

4.  The  court  cannot,  in  allotting  dower, 
compel  the  widow  to  take  the  dwelling 
house,  under  a  statute  providing  that  her 
distributive  share  shall  be  set  off  so  as  to 
include  the  dwelling  house,  unless  she  pre- 
fers a  different  arrangement. 

(Deemer,  Ch.  J.,  and  Sherwin,  J.,  dissent.) 
(April  9,  1910.) 

APPEAL  by  plaintiffs  from  a  decree  of 
.  the  District  Court  for  Mahaska  Coun- 


tyi  partitioning  certain  lands  of  the  estate 
of  William  H.  H.  Rice,  deceased,  in  a 
manner  alleged  to  be  in  conflict  with  the 
rights  of  appellants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  Lacey  and  William  R. 
Ijacey  for  appellants. 

Mr.  W.  H.   Keating,  for  apnellees: 

Wills  speak  from  the  date  of*  the  death 
of  the  testator,  unless  a  different  intention 
is  expressed  in  the  will. 

Holmes,  Probate  Law  &  Pr.  p.  71;  Otto 
V.  Doty,  61  Iowa,  23,  16  N.  W.  57S;  Bowen 
V.  Evans,  70  Iowa,  368,  30  N.  W.  638; 
Re  MiUer,  128  Iowa,  620,  105  Iff.  W. 
105. 

The  burden  of  proving  ademption  is  on 
those  claiming  against  the  will. 

Wickliffe  v.  Preston,  4  Met  (Ky.)  178; 
Haselwood  v.  W^ebster,  82  Ky.  409. 

Drawing  a  scroll  through  the  testator's 
signature  does  not  revoke  the  will. 

Gay  V.  Gay,  60  Iowa,  415,  46  Am.  Kep. 
78,  14  N.  W.  238. 

•The  doctrine  of  ademption  applies  only 
to  a  legacy,  and  has  no  reference  to  real 
estate. 

Bumham  v.  Comfort,  37  Hun,  216,  af- 
firmed in  108  N.  Y.  535,  2  Am.  St.  Rep. 
562,  15  N.  W.  710;  Hall  v.  Hall,  132  Iowa, 
664,  110  N.  W.  148;  Davis  v.  Whittaker, 
38  Ark.  435. 

The  will  must  stand  and  speak  for  it- 


as  assignment  contrary  to  common  right. 
Accordingly,  courts  of  equity,  where  it  ap- 
pears that  a  purchaser  from  the  husband 
has,  in  event  of  assignment  of  dower  out  of 
the  land  purchased,  a  remedy  over  by  action 
upon  covenant  against  the  husband's  es- 
tate, have,  for  the  purpose  of  avoiding  mul- 
tiplicity of  actions,  and  doing  complete  jus- 
tice to  the  parties  to  the  controversy,  uni- 
formly espoused  the  practice  of  requiring 
the  widow  to  take  her  dower  out  of  the 
husband's  remaining  lands,  where  she  will 
not  be  prejudiced  thereby,  and  such  lands 
are  sufficient  for  the  purpose. 

Thus,  in  Wood  v.  Keyes,  6  Paige,  478, 
equity  interposed  to  restrain  a  widow  from 
prosecuting  ejectment  suits  "against  the 
grantees  of  her  late  husband,  and  to  compel 
her  to  take  an  assignment  of  her  whole  dow- 
er out  of  the  estate  of  which  he  died  seised, 
to  prevent  the  husband's  estate,  which  must 
ultimately  have  borne  the  loss,  from  being 
impaired  by  litigation,  although  it  was 
stated  to  be  at  least  doubtful  whether  the 
whole  dower  might  be  assigned  out  of  the 
husband's  remaining  estate  in  a  court  of 
law,  without  the  assent  of  the  widow. 

So,  also,  in  Lawson  v.  Morton,  6  Dana, 
471,  and  Morgan  v.  Conn.  3  Bush,  58,  it 
was  held  that  where  the  husband  in  his  life- 
time had  sold  a  portion  of  a  tract  of  land, 
the  widow's  dower  should,  in  the  absence 
of  anything  to  show  that  an  injustice  would 
be  done  her  thereby,  be  allotted  to  her  in  the 
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part  remaining  unsold,  thereby  avoiding  in- 
justice to  the  purchaser  and  the  circuity 
and  contingencies  of  another  suit  by  him 
against  his  vendor's  representatives. 

And  in  Stimson  r.  Thorn,  25  Gratt.  278, 
in  which  the  question  before  the  court  was 
as  to  whether  the  title  to  certain  lands 
was  such  as  a  purchaser  might  be  required 
to  take,  the  opinion  was  expressed  that  the 
widow  of  a  previous  owner  of  the  lands, 
i^  entitled  to  dower  therein,  ought  to  have 
such  dower  assigned  to  her  out  of  any 
other  real  estate  of  inheritance  of  which  be 
may  have  died  seised,  rather  than  out  of  the 
lands  sold  by  him. 

In  some  jurisdictions  such  practice  im 
supported  and  rendered  binding  in  law  as 
well  as  in  equity  by  statutory  provisions 
permitting  dower  to  be  assigned  in  one  par- 
cel, rather  than  out  of  each  separate  tract, 
where  for  the  best  interests  of  all  con- 
cerned. 

Thus,  in  Longshore  v.  Longshore.  200  111. 
470,  65  N.  E.  1081,  and  Lavery  v.  Hutchin- 
son, 240  111.  86,  94  N.  E.  6,  it  was  held  that, 
in  view  of  a  statute  providing  that  "dower 
need  not  be  assigned  to  the  widow  in  each 
tract  separately,  but  may  be  allotted  in  a 
body  out  of  one  or  more  of  the  tracts  of 
land,  when  the  same  can  be  done  without 
prejudice  to  the  interest  of  any  person  in- 
terested in  the  premises,"  as  well  as  of  the 
equitable  considerations  hereinbefore  men- 
tioned, dower  in  a  tract  conveyed  with  cov- 
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self,  unless  it  has  ben  revoked  or  changed 
in  the  manner  provided  by  statute. 

Re  Lyons,  70  Iowa,  375,  30  N.  W.  642; 
Gilmore  v.  Jenkins,  129  Iowa,  693,  106 
N.  W.  193,  6  A.  ft  E.  Ann.  Cas.  1008; 
Adams  v.  Cowen,  177  U.  S.  475,  44  L.  ed. 
852,  20  Sup.  Ct.  Rep.  668;  Eckford  v.  Eck- 
ford,  91  Iowa,  64,  26  L.R.A.  370,  68  N. 
W.  1906. 

Specific  devises  take  precedence  over 
residuary  bequests  or  devises,  and  the  devi- 
sees take  only  such  portion  of  the  es- 
tate imder  the  residuary  clause  of  the  will 
as  remains  after  all  specific  devises  are  de- 
termined or  paid. 

Re  Lyons,  70  Iowa,  375,  30  N.  W.  642; 
Adams  ▼.  Cowen,  177  U.  S.  473,  44  L.  ed. 
862,  20  Sup.  Ct.  Rep.  668;  Gilmore  v. 
Jenkins,  129  Iowa,  688,  106  K.  W.  193, 
6  A.  &  E.  Ann.  Cas.  1008;  Spaan  v.  Ander- 
son, 116  Iowa,  121,  88  N.  W.  200;  Hall 
V.  Hall,  332  Iowa,  664,  110  N.  W.  148; 
8  Current  Law,  2343;  Re  Russell,  150  Cal. 
604,  89  Pac.  346 ;  Ostrom  v.  De  Yoe,  4 
Cal.  App.  326,  87  Pac.  811. 

The  dower  right  was  an  encimibrance 
upon  all. the  real  estate  attempted  to  be 
conveyed. 

Morey  v.  Morey,  113  Iowa,  152,  84  N.  W. 
1039;  Jacobs  v.  Button,  79  Conn.  360,  66 
Atl.  160;  Montgomery  v.  Horn,  46  Iowa, 
286;  Jones  v.  Jones,  47  Iowa,  337. 

The  widow,  having  refused  to  accept  the 
provisions  of  the  will,  is  only  entitled  to 


an  undivided  one  third  in  value  of  all  the 
property  of  which  her  husband  died  seised, 
and  of  which  she  made  no  relinquishment 
during  marriage. 

Wright  V.  Breckenridge,  125  Iowa,  197, 
101  N.  W.  Ill;  Code,  §  3366;  Edinger  v. 
Bain,  125  Iowa,  391,  98  N.  W.  568,  101 
N.  W.  119. 

The  widow  can  waive  her  right  to  the 
homestead,  as  such,  and  the  law  does  not 
force  it  upon  her. 

Wright  V.  Breckenridge,  125  Iowa,  197, 
101  N.  W.  Ill;  Edinger  v.  Bain,  126  Iowa, 
391,  98  N.  W.  568,  101  N.  W.  119. 
On  Petition  for  Rehearing. 

Messrs.  Bowen,  Bremner,  A  Alberson, 
also  for  appellees: 

A  wife's  interest  in  land  is  a  lien  or 
an  encumbrance  against  it. 

Morey  v.  Morey,  113  Iowa,  152,  84  N. 
W.  1039;  Henderson  v.  Green,  34  Iowa, 
440,  11  Am.  Rep.  149;  McQuire  v.  Luckey, 
129  Iowa,  659,  106  N.  W.  1004;  Jacobs 
V.  Button,  79  Conn.  360,  65  Atl.  150. 

Contribution  is  the  rule  from  residuary 
devisees. 

Adams  v.  Cowen,  177  U.  S.  473,  44  L. 
ed.  852,  20  Sup.  Ct.  Rep.  668;  Re  Lyons, 
70  Iowa,  375,  30  N.  W.  642;  Gilmore  v. 
Jenkins,  329  Iowa,  688,  106  N.  W.  393, 
6  A.  &  E.  Ann.  Cas.  1008;  Spaan  v.  Ander- 
son, 135  Iowa,  121,  88  N.  W.  200;  8  Cur- 
rent Law,  2343. 

The  court  had  the  right  to  require  dower 


enants  of  warranty  would  be  allotted  out  of 
the  grantor's  remaining  lands. 

In  Richmond  v.  Harris,  102  Ky.  389,  43 
S.  W.  703,  it  is  held  that  the  principle  of 
equity  by  which  a  widow  is  required  to  ac- 
cept an  assignment  of  the  whole  of  her  dow- 
er out  of  the  estate  of  which  her  husband 
died  seised,  and  which  is  liable  to  sustain 
the  whole  charge  of  dower  rights  in  lands 
conveyed  with  general  warranty,  and  which 
is  recognized  by  the  Kentucky  statute  pro^ 
viding  that  where  lands  are  not  severally 
held  by  different  devisees  or  purchasers,  it 
shall  not  be  necessary  to  assign  dower  out 
of  each  separate  portion,  but  an  equitable 
allotment  may  be  made  in  one  or  more 
parcels,  in  lieu  of  the  whole, — is  applica- 
ble in  cases  where  dower  is  sought  in  sepa- 
rate and  distinct  tracts  which  have  been 
conveyed  ^y  decedent,  as  well  as  in  cases 
where  only  a  portion  of  the  tract  has  been 
disposed  of. 

In  Price  v.  Price,  41  Hun,  486,  it  is  held 
that  the  referee  or  commissioners  appoint- 
ed to  admeasure  dower  have,  under  the 
provisions  of  the  Code  of  Civil  Procedure, 
authority  to  assign,  in  satisfaction  of  a 
widow's  dower  interest  in  lands  conveyed  by 
her  husband  in  his  lifetime,  and  lands 
sold  by  his  devisees,  a  distinct  parcel  out 
of  lands  remaining  unsold. 

In  Harrington  v.  Harrington,  142  N.  C. 
517,  66  S.  E.  409,  9  A.  &  E.  Ann.  Cas.  489, 
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it  was  held  that,  in  view  of  a  statute  pro- 
viding that  the  jury  summoned  for  the 
purpose  of  assigning  dower  to  a  widow 
"shall  not  be  restricted  to  assign  the  same 
in  every  separate  and  distinct  tract  of 
land,  but  may  allow  her  dower  in  one  or 
more  tracts,  having  a  due  regard  to  the  in- 
terests of  the  heirs  as  well  as  the  rights  of 
the  widow,"  purchasers  of  lands  from  the 
husband  have  a  right  to  require  that  dower 
be  allotted  out  of  lands  descended,  and 
the  lands. which  they  have  purchased  and 
paid  for  be  relieved  of  the  widow's  claim. 

But  the  allotment  of  the  dower  interest 
in  lands  sold,  out  of  the  lands  held  by  the 
husband  at  his  death,  should  be  required 
only  in  instances  where  no  injustice  will 
be  done  the  widow;  and  if  the  lands  owned 
by  decedent  at  his  death  are  not  sufficient 
to  furnish  dower  in  such  tracts  and  in  the 
tracts  alienated,  it  should  not  be  so  re- 
quired.   Richmond  r.  Harris,  supra. 

It  may  be  of  interest  in  this  connection  to 
note  that  it  has  been  held  that  dower  in 
lands  a  portion  of  which  have  been  con- 
veyed with  covenants  of  warranty  by  one 
deraigning  title  through  the  husband  should, 
to  prevent  circuity  of  action,  be  allotted  in 
the  unsold  portion  of  the  premises,  if  prac- 
ticable; and  that  the  portions,  which  have 
been  sold  should  be  applied  in  the  inverse 
order  of  alienation.  Kaynor  v.  Raynor.  21 
Ilun,  36.  E.  S.  O. 
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in  all  of  the  lands  to  be  set  apart  out  of 
the  land  of  which  testator  died  seised  of 
title. 

Montgomery  v.  Horn,  46  Iowa,  286 ;  Jones 
V.  Jones,  47  Iowa,  337;  Wood  v.  Keyes, 
6  Paige,  478;  Richmond  v.  Harris,  102 
Ky.  389,  43  S.  W.  703;  10  Am.  &  Eng. 
Enc.  Law,  pp.  183,  184. 

Messrs.  Bolton  A  Bolton  aUor  for  appel- 
lees. 

EranSy  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  the  partition  of 
real  estate  foxnerly  belonging  to  Wm.  H. 
H.  Rice.  It  was  brought  by  his  widow, 
Emily  M.  Rice,  and  her  son,  A.  L.  Rice; 
but  she  has  died  since  the  case  was  de- 
cided in  the  district  court,  and  her  son 
and  administrator,  A.  L.  Rice,  has  been 
substituted  as  plaintiff.  In  1889  Wm.  H. 
H.  Rice  made  a  will,  by  the  terms  of  which 
he  devised  to  his  wife,  Emily  M.  Rice, 
one  third  of  all  the  real  estate  of  which 
he  might  die  seised,  in  lieu  of  her  statu- 
tory share  therein.  In  the  seventh  clause 
of  said  will  he  bequeathed  to  his  daughter, 
Mrs.  Ella  J.  Cochran,  80  acres  of  land 
"free  from  any  lien  or  indebtedness  what- 
ever," and  by  the  eighth  clause  of  said 
will  he  bequeathed  to  his  son  Wm.  I.  Rice 
another  80  acres  of  land  "free  from  any  lien 
or  encumbrance  whatever."  Both  of  these 
tracts  of  land  were  specifically  described, 
and  together  they  constituted  the  tract 
spoken  of  in  the  record  as  the  "169  acres 
lying  south  of  the  east  and  west  road." 
At  the  time  the  will  was  made,  and  at  the 
time  of  the  testator's  death,  he  also  owned 
what  was  known  as  the  "homestead  farm," 
consisting  of  244  acres  just  north  of  the 
road  in  question,  and  separated  from  the 
169-acre  tract  by  such  road.  The  tenth 
clause  of  the  will  was  as  follows:  "I 
hereby  give  and  bequeath  all  the  rest  and 
residue  of  my  estate,  both  real  and  per- 
sonal, not  heretofore  bequeathed,  to  my 
said  children,  Mrs.  Ella  J.  Cochran,  Wm. 
I.  Rice,  and  Abraham  L.  Rice,  in  equal 
shares,  hereby  intending  to  vest  in  my 
lafit-named  children  share  and  share  alike, 
all  the  rest  and  residue  of  my  estate  in 
fee  simple  absolutely,  not  heretofore  con- 
veyed to  my  legatee."  Ella  J.  Cochran 
and  Wmu  I.  Rice  were  children  by  a  former 
wife,  while  Abraham  L.  Rice  was  his  son 
by  his  then  wife,  Emily  M.  Rice.  In  the 
twelfth  clause  of  the  will  this  was  said: 
"My  beloved  son  Abraham  L.  Rice,  being 
the  only  son  of  my  wife  Emily  M. .  Rice, 
and  the  heir  to  the  estate  by  me  hereby 
bequeathed  to  her,  is  the  reason  why  I 
make  no  further  provision  for  him  than 
I  have  in  this  my  last  will  and  testament." 
34  L.R.A.(N.S.) 


No  change  was  ever  made  in  this  will, 
but  on  the  19th  of  March,  1900,  the  testar 
tor  executed  and  delivered  to  Ella  J.  Coch- 
ran and  W  m.  I.  Rice  separate  warranty 
deeds,  conveying  to  each  of  them  the  specifie 
land  that  was  bequeathed  to  them  by  the 
seventh  and  eighth  clauses  of  his  will.  On 
the  same  day  that  these  two  conveyances 
were  made,  Ella  J.  Cochran  and  her  hus- 
band conveyed  by  warranty  deed  to  Wm. 
I.  Rice  the  80  that  had  just  been  conveyed 
to  her  by  her  father.  In  December,  1892, 
Wm.  H.  H.  Rice  executed  and  delivered  to 
Wm.  I.  Rice,  a  writing  wherein  he  referred, 
to  his  will  of  1889  and  the  bequest  of  the 
80  acres  therein  described  to  Wm.  I.  Rice, 
and  agreed  that,  in  case  the  purpose  of  his 
will  was  not  so  carried  out  as  to  give 
Wm.  I.  Rice  the  80  devised  to  him,  the 
value  of  the  improvements  placed  thereon 
by  said  son  was  to  be  a  claim  against  his 
estate;  and  it  was  further  said  therein: 
"But  if  said  W.  I.  Rice  receive  said  land 
by  bequest,  as  contemplated  and  intended 
and  provided  in  my  said  will,  then  this 
agreement  shall  become  void  and  of  no 
effect  either  in  law  or  equity."  .The  wife, 
Emily  M.  Rice,  did  not  join  in  the  deeds 
from  her  husband  to  Ella  J.  Cochran  and 
Wm.  I.  Rice;  and  it  is  conceded  that  she 
retained  her  statutory  interest  in  the  land 
at  the  time  suit  was  brought,  she  having 
declined  to  take  under  the  will.  The  wid- 
ow's share  in  the  two  tracts  named  was  set 
apart  from  the  244-acre  tract,  and  in- 
cluded the  buildings,  and,  by  taking  her 
Interest  in  the  169-acre  tract  from  the 
244-acre  tract,  two  thirds  of  the  residue 
of  which  was  given  to  A.  L.  and  W.  I. 
Rice  and  Mrs.  Cochran  by  the  will,  A,  L. 
Rice  was  compelled  to  contribute  to  the 
satisfaction  of  the  widow's  interest  in  the 
169-acre  tract. 

The  appellants  claim  that  the  widow  had 
the  right  to  take  her  statutory  interest  in 
the  169-acre  tract  from  that  tract,  and 
that  the  same  should  be  set  apart  to  her 
without  reference  to  her  interest  in  the 
land  north  of  the  road;  but,  if  that  is  not 
done,  that  her  share  of  the  169  acres  should 
be  charged  against  only  the  interests  of 
Wm.  I.  Rice  and  Ella  J.  Cochran  in  the 
244-acre  tract.  At  common  law^t  was  the 
general  rule  that  the  widow  was  entitled 
to  havci  her  dower  assigned  in  the  several 
parcels  in  which  she  held  the  same,  and 
the  only  exception  to  this  rule  was  made 
in  specific  instances  when  the  husband  died 
seised;  and  in  O'Ferrall  v.  Simplot,  4 
Iowa,  381,  we  held  that,  when  the  husband 
had  conveyed  one  of  several  parcels  to 
which  dower  attached,  the  widow  could 
not  be  compelled  to  take  from  one  parcel 
alone.    The  decision  in  that  case  rests  large* 


1010. 


RICE  V.  RICE. 


021 


ly  upon  the  tlimight  that  the  widow  should 
not  be  required  to  take  in  such  way  as  to 
endanf^er  her  interest,  and  such  is  undoubt- 
edly the  law;  but  in  subHequent  cases  this 
enurt  held  that  the  widow's  interest  might 
be  assigned  in  one  tract,  when  it  could 
be  done  without  injury  to  such  interest. 
Montgomery  v.  Horn,  4(5  Iowa,  286;  Jones 
V.  Jones,  47  Iowa,  338.  It  is  true  that  in 
both  of  the  cases  just  referred  to  the  hus- 
band died  seised  of  the  several  tracts;  but, 
as  the  statute  (Code,  §  .3306)  provides  that 
"one  third  in  value''  shall  be  set  apart  to 
the  widow,  we  see  no  reason  why  the  inter- 
est in  several  tracts  may  not  be  assigned 
from  so  much  of  one  or  more  tracts  as  will 
in  fact  constitute  one  third  in  value  of  the 
whole.  If  this  can  be  done  without  in  any 
way  diminishing  the  estate  of  Mie  widow, 
she  surely  cannot  complain. 

2,  That  Ella  J.  Cochran  and  \V.  I.  Rice 
acquired  title  to  the  land  described  in  the 
seventh  and  eighth  clauses  of  the  will  by 
conveyance,  and  not  through  the  will,  can- 
not be  questioned.  The  execution  of  the 
deeds  constituted  a  satisfaction  of  the  will, 
and  thereafter  there  was  no  property  to 
pass  under  said  clauses.  Hall  v.  Hall,  132 
Iowa,  664,  110  N.  W.  148;  Re  Miller,  128 
Iowa,  612,  105  N.  W.  105;  Davis  v.  C^lose, 
104  Iowa,  261,  73  N.  W.  600.  This  is-  in 
accord  with  the  contention  of  appellants, 
and  is  conceded  by  appellees.  We  are  there- 
fore relieved  of  the  necessity  of  construing 
paragraphs  7  and  8  of  the  will.  We  see 
no  way,  however,  to  avoid  giving  effect  to 
these  conveyances  strictly  in  accord  with 
their  terms.  They  were  warranty  deeds 
with  full  covenants.  So  far  as  the  estate 
itself  and  the  beneficiaries  of  the  will  are 
concerned,  these  deeds  carried  to  the  gran- 
tees the  full  and  complete  title  to  the  tracts 
therein  described.  Only  the  widow  can 
ignore  them.  And  she  is  in  no  position  to 
do  so  if  her  "one  third  in  value"  can  be 
set  apart  without  prejudice  to  her  in  the 
remaining  real  estate  owned  by  the  dece- 
dent at  the  time  of  his  death.  The  devi- 
sees of  the  will  can  stand  in  no  better 
position  than  the  testator  himself  occupied 
after  making  such  conveyances.  If  the 
warranty  deeds  were  complete  and  binding 
as  to  him,  they  are  clearly  so  as  to  his 
devisees.  It  is  argued  that  the  remedy  of 
grantees  would  be  an  action  for  damages 
for  breach  of  covenants,  and  that  thev 
could  recover  therein  only  nominal  damages, 
because  the  deeds  were  executed  as  a  gift 
of  the  land.  But  the  grantees  are  not 
bound  to  resort  to  an  action  for  damages. 
We  see  no  ground  for  holding  that  they 
may  not  maintain  their  possession  and 
ownership  under  their  deeds  and  in  accord- 
ance with  the  terms  thereof,  subject  only 
34  L.R.A.(N.S.) 


to  the  contingency  that  the  widow  might 
resort  to  the  conveyed  lands  if  necessary 
to  the  protection  of  her  rights.  Surely, 
if  the  grantees  were  purchasers  for  value, 
equity  would  protect  them  in  their  pur- 
chase to  the  extent  that  it  would  require 
the  widow  to  take  her  one- third  value  in 
the  remaining  lands  if  it  could  be  done 
without  prejudice  to  her.  We  see  no  logical 
way  of  escape  from  applying  the  same  rule, 
even  though  the  conveyances  were  intended 
by  the  grantor  as  completed  gifts.  Even 
then  the  form  of  the  conveyance  must  be 
considered  as  evincing  the  intent  of  the 
testator  that  the  widow's  sliare  should  be 
taken  in  the  remaining  lands,  if  possible. 
The  devisees  of  the  estate  are  m  no  po- 
sition to  ignore  the  deeds.  We  must  bold, 
therefore,  that  the  grantees  in  the  deeds 
in  question,  as  between  them  and  their 
grantor,  and  as  between  them  and  his  es- 
tate and  its  beneficiaries,  took  full  title  in 
accord  with  the  terms  of  the  instruments. 
It  being  made  to  appear,  also,  that  the  wid- 
ow can  take  her  share  out  of  the  remaining 
lands  without  prejudice  to  her,  it  follows 
that  she  must  be  required  to  do  so.  This 
was  the  result  reached  by  the  trial  court 
at  this  point,  although  reached  by  a  differ- 
ent course.  The  question  has  been  argued 
whether  the  devise  contained  in  the  tenth 
clause  of  the  will  was  a  specific  devise. 
The  question  is  a  debatable  one,  but,  in  the 
view  we  take  of  the  case,  we  have  no  occa- 
sion to  determine  it.  Even  if  it  should  be 
regarded  as  a  specific  devise,  it  could  not 
change  the  effect  of  the  warranty  deeds  re- 
ferred to.  We  hold  that  the  residue  of  the 
244  acres  over  and  above  the  widow's  full 
dower  interest  carved  therefrom  should  be 
equally  divided  among  the  three  children, 
and  this  was  the  finding  of  the  trial  court, 
as  above  indicated. 

3.  Land  was  set  apart  to  the  widow  upon 
which  was  situated  the  dwelling  house  giv- 
en by  law  to  the  homestead.  Of  this  com- 
plaint |s  made;  the  appellants  contending 
that,  under  the  provisions  of  §  3367  of 
the  Code,  she  had  the  right  to  elect  what 
land  should  be  assigned  to  her,  inasmuch  as 
there  were  no  debts  of  the  decedent.  The 
section  in  question  is  as  follows:  "The  dis- 
tributive share  of  the  survivor  shall  be  set 
off  so  as  to  include  the  ordinary  dwelling 
house  given  by  law  to  the  homestead,  or  so 
much  thereof  as  will  be  equal  to  the  share 
allotted  to  her  by  the  last  section  unless 
she  prefers  a  different  arrangement,  but  no 
such  arrangement  shall  be  permitted  unless 
there  be  sufficient  property  remaining  to 
pay'  the  debts  of  the  decedents."  The  pri- 
mary intent  of  this  section  is  to  protect 
and  favor  the  widow  to  the  extent  of  al- 
lowing her  to  continue  in  the  use  and  do- 
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cupancy  of  the  homestead  if  she  so  desires; 
but  she  may  waive  this  right,  and,  if  she 
does  so,  the  statute  under  consideration 
clearly  gives  her  the  right  to  take  her 
share  from  a  portion  of  the  property  which 
does  not  include  the  dwelling  house  given 
by  law  to  the  homestead.  It  does  not,  in 
our  judgment,  however,  permit  her  to  dic> 
tate  absolutely  the  difTetent  arrangement, 
or  to  arbitrarily  name  the  particular  por- 
tion that  shall  be  set  ofif  to  her,  regardless 
of  the  other  interests.  She  may,  of  course, 
indicate  the  arrangement  that  she  prefers, 
but  the  final  determination  of  the  question 
rests  with  the  court.  Wright  v.  Brecken- 
ridge,  125  Iowa,  197,  101  N.  W.  Ill;  Edin- 
ger  V.  Bain,  126  Iowa,  391,  98  N.  W.  668, 
101  N.  W.  119.  There  was  error  in  com- 
pelling the  widow  to  take  a  share  which 
included  the  dwelling  house. 

It  is  urged  by  appellee  that  it  was  im- 
possible to  make  an  equitable  division  in 
kind  of  the  244  acres  without  including  the 
dwelling  house  in  the  share  of  the  widow. 
It  is  true  that  the  evidence  tends  to  show 
that    the   improvements    in    question   were 
adapted  in  size  to  the  use  of  the  farm  of 
244  acres.     It  appears,  also,  from  the  tes- 
timony, that,  if  the  widow's  full  share  is 
awarded    to   her    in    kind    outside    of   the 
dwelling   house   and   its   appurtenances,   it 
would  only  leave  60  or  60  acres  with  the 
dwelling   house   to   be    divided   among   the 
three    residuary    legatees.      It    is    claimed 
that  a  division  of  that  kind,  including  the 
dwelling    house,    would    be    impracticable 
between   the   three   residuary   devisees,   be- 
cause the   dwelling  would  have  to  be   in- 
cluded   in    some    share.      Manifestly    this 
could   not   be   done   without   reducing   the 
acreage  of   such   share,   and   the  buildings 
could  not  have  a  normal  value  without  a 
reasonable    acreage    of    land    appurtenant 
to  them.     This  argument  appeals  to  us  as 
a  strong  reason  why  none  of  the  resi4uary 
devisees    should    be    required    to   take    the 
dwelling.     It  furnished,  also,  a  reasonable 
ground  of  objection  by  the  widow  against 
including  the  same  in  her  share,  although 
it  would  involve  a  less  degree  of  hardship 
to  her  than  to  the  others.     This  argument 
does  not  furnish  a  sound  reason  why  the 
widow    should    be    compelled    to    take   the 
dwelling  house.     It  does  furnish  a  reason 
why  the  lower  court  should  order   a  sale 
of  the  tract,  either  in  whole  or  in  part,  in 
lieu  of  a  partition  in  kind.     If  a  division 
in  kind  is  not  practicable  without  a  sacri- 
fice of  value  in  the  improvements,  the  low- 
er court  has  full  power  to  deal  with  the 
situation  as  it  is,  and  to  order  a  sale  in 
whole  or  in  part,  as  the  best  interests  of 
the  parties  require.    Tliis  action  is  in  par- 1 
tition,  and  our  statutes  on  that  subject  are 
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applicable  thereto.  For  the  «rror  pointed 
out  in  requiring  the  widow  to  take  the 
dwelling  house,  the  decree  of  the  trial  court 
is  reversed,  and  the  cause  is  remanded, 
with  full  power  to  the  trial  court  to  deal 
with  the  case  in  harmony  with  this  opinion, 
including  the  power  to  take  further  evi- 
dence if  necessary,  and  to  order  a  parti- 
tion sale  of  the  244  acres  if  he  be  so  ad- 
vised. 
Reversed   and   remanded. 

Sherwin,  J.,  dissenting: 

I  eannol  agree  with  the  conclusion 
reached  by  the  majority  in  the  second 
division   of   the   opinion. 

Deemer,  Gh.  J.,  dissenting: 

As  I  understand,  the  majority  opinion 
holds  that  the  widow  is  not  required  to 
take  the  dwelling  house  which  is  situ- 
ated upon  the  244-acre  tract  of  land;  but 
that  she  is  required  to  take  her  distributive 
share  out  of  the  244  acres,  thus  relieving 
the  169  acres  of  any  burden,  aud  that,  by 
reason  of  the  warranty  deeds  executed  by 
the  testator,  his  wife  not  joining  therein, 
the  grantees  therein  should  not  be  held  to 
contribute  toward  her  distributive  share 
taken  out  of  the  244  acres.  This  conclu- 
sion is  reached  against  the  widow's  con- 
sent, and  is  bottomjed,  if  I  understand  the 
case  correctly,  largely  upon  the  deeds  exe- 
cuted by  the  testator  to  Ella  J.  Codiran 
and  Wm.  I.  Rice.  I  cannot  agree  to  this 
conclusion. 

Section  3270  of  the  Code  provides:  "Any 
person  of  full  age  and  sound  mind  may  dis- 
pose by  will  of  all  his  property,  subject  to 
the  rights  of  homestead  and  exemption 
created  by  law,  and  the  distributive  share 
in  his  estate  given  by  law  to  the  surviving 
spouse,  except  sufiicient  to  pay  his  debts 
and  expenses  of  administration."  Section 
3376  of  the  Code  Supplement  reads  as  fol- 
lows: "The  survivor's  share  cannot  be  af- 
fected by  any  will  of  the  spouse,  unless 
consent  thereto  is  given  within  six  months 
after  a  copy  thereof  has  been  served  upon 
the  survivor  by  the  other  parties  interested 
in  the  estate."  Section  3366  of  the  Code 
reads:  "One  third  in  value  of  all  the  legal 
or  equitable  estates  in  real  property  pos- 
sessed by  the  husband  at  any  time  during 
marriage,  which  have  not  been  sold  on 
execution  or  other  judicial  sale,  and  to 
which  the  wife  had  made  no  relinquishment 
of  her  right,  shall  be  set  apart  as  her  prop- 
erty in  fee  simple,  if  she  survive  him," 
Section  3367  provides:  "The  distributive 
share  of  the  survivor  snail  be  set  off  so 
as  to  include  the  ordinary  dwelling  house 
given  by  law  to  the  homestead,  or  so  much 
thereof  as  will  be  equal  to  the  share  allot- 
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ted  to  her  by  the  last  section,  unless  she 
prefers  a  different  arrangement;  but  no 
such  arrangement  shall  be  permitted  unless 
there  be  suflicient  property  remaining  to 
pay  the  debts  of  the  decedents."  Section 
3369  provides:  "The  survivor's  share  may 
be  set  off  by  the  mutual  consent  of  all  par- 
ties in  interest,  or  by  referees  appointed  by 
the  court  or  the  judge  thereof,  the  applica- 
tion therefor  to  be  made  in  writing,  after 
twenty  days  from  the  death  of  the  intes- 
tate, and  within  ten  years,  which  applica- 
tion must  describe  the  land  in  which  the 
share  is  claimed,  and  pray  the  appointment 
of  referees  to  set  it  off."  Section  3376 
provides:  "If  the  referees  report  that  the 
property  or  any  part  of  it  cannot  be  read- 
ily divided,  the  court  may  order  the  whole 
sold  and  one  third  of  the  proceeds  paid 
over  to  the  survivor,  but  no  sale  shall  be 
ma'le  if  anyone  interested  gives  security 
to  the  satisfaction  of  the  court,  conditioned 
to  pay  the  survivor  the  appraised  value  of 
the  share,  with  8  per  cent  interest  on  the 
same,  within  sucli  reasonable  time  as  it 
may  fix,  not  exceeding  one  year."  Section 
3378  reads  as  follows:  "Subject  to  the 
rights  and  changes  hereinbefore  .provided, 
the  remaining  estate  of  which  the  decedent 
dies  seised  shall,  in  the  absence  of  a  will, 
descend  in  equal  shares  to  his  children." 
And  §  3279a  of  the  Code  Supplement  reads 
as  follows:  "All  claims  which  it  becomes 
necessary  to  satisfy,  and  all  amounts  nec- 
essary to  be  paid  from  the  estate  of  a  tes- 
tator in  disregard  of  or  in  opposition  to  the 
provisions  of  a  will,  shall  be  taken  ratably 
from  the  interests  of  heirs,  devisees,  and 
legatees." 

I  think  it  clear  from  these  sections  that 
the  widow  is  entitled  to  her  distributive 
share  in  all  real  property  possessed  by  the 
husband  and  at  any  time  during  the  mar- 
riage, and  to  whfch  she  had  made  no  re- 
linquishment cf  her  right,  and  that  the 
same  should  be  set  apart  to  her  in  fee 
simple;  and  it  is  also  clear  that  no  one 
can  by  will  dispose  of  the  right  of  home- 
stead or  distributive  share  given  by  law 
to  the  8ur%'iving  spouse.  The  widow  has 
the  right  to  take  the  homestead  in  lieu  of 
dower,  and  may  have  her  distributive  share 
so  set  off  as  to  include  the  dwelling  house, 
unless  she  prefers  a  different  arrange- 
ment. Her  share  may  be  set  off  by  mutual 
consent  or  by  referees  appointed  by  the 
court,  and  a  sale  rather  than  a  partition 
in  kind  may  be  ordered.  Primarily  it  is 
for  the  widow  to  say  whether  she  will  take 
bomestead  or  'distributive  share,  and,  if  the 
latter,  how  she  will  have  it  set  apart  to 
her, — ^that  is  'to  say,  whether  it  shall  be  a 
part  of  each  of  several  tracts,  or  out  of 
one  or  more  separate  tracts,  and  whether 
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it  shall  include  the  dwelling  house.  Unless 
her  wishes  be  arbitrary  or  opposed  to 
§  3367;  they  should  be  respected,  for  the 
reason  that  neither  the  husband,  his  gran- 
tees, nor  his  heirs,  can  deprive  her  of  her 
distributive  share,  or  in  any  manner  limit 
her  rights  or  privileges.  I  think  this  has 
been  held  in  all  our  cases.  See  O'Ferrall 
V.  Simplot,  4  Iowa,  381 ;  Montgomery'  v. 
Horn,  46  Iowa,  286;  Jones  v.  Jones,  47 
Iowa,  337;  Corriell  v.  Bronson,  6  Iowa, 
471.  It  will  be  noticed  in  each  of  these 
that  the  survivor's  wishes  were  made  con- 
trolling. It  is  clear  to  my  mind  that  the 
widow  has  her  right  of  dower  or  distribu- 
tive share  in  each  of  the  several  parcels  of 
land  owned  by  her  husband  at  any  time 
during  marriage  to  which  she  has  made  no 
relinquishment,  and  that,  generally  speak- 
ing, she  has  the  right  to  say  how  it  shall 
be  set  aside.  If  she  does  not  take  from 
each  tract,  then  the  statute  (Code  Supp. 
§  3279a)  says  in  effect  that  the  overplus 
taken  from  any  other  shall  be  ratably 
taken  from  the  interests  of  the  heirs, 
devisees,  and  legatees.  In  my  opinion 
the  widow  had  the  right,  at  her  election,  to 
take  her  distributive  share  from  the 
169  acres,  one  third  in  value  thereof,  prop- 
erly marked  out  by  metes  and  bounds,  and 
one  third  in  value  of  the  244  acres  set 
off  to  her  by  metes  and  bounds,  so  as  not 
to  include  the  homestead,  if  she  so  elected. 
The  majority  do  not  seem  to  entertain 
this  opinion,  and  this  is  the  first  point  of 
difference  between  us. 

The  majority  say,  as  I  understand  it, 
that  she  must  take  her  share  out  of  the 
244-acre  tract;  that  she  will  not  be  com- 
pelled to  take  the  dwelling  house,  but  that 
nothing  shall  be  taken  from  the  169  acres; 
and  that  in  no  event  shall  the  grantees  of 
the  169  acres  by  deed  from  the  testator 
alone  be  made  to  contribute  to  the  share 
of  which  the  devisees  imder  the  tenth 
clause  of  the  will  are  deprived  by  reason 
of  the  widow's  taking  her  dower  out  of  the 
244-acre  tract.  In  other  words,  the  devi- 
sees und^r  the  tenth  clause  of  the  will  are 
made  to  bear  the  entire  burden  of  the  dis- 
tributive share.  Here  again  I  am  con- 
strained to  register  my  dissent.  If  the 
widow  is  compelled,  without  her  consent, 
to  take  her  distributive  share  oUt  of  the 
244  acres,  it  seems  to  me  that  all  the  other 
legatees,  heirs,  and  devisees  should  be 
compelled  to  bear  their  proportion  ratably 
out  of  the  property  received  by  them.  This 
is  the  language  of  the  statute  as  I  under- 
stand it.  The  effect  of  the  opinion  of  the 
majority  is  to  make  Abraham  L.  Rice  bear 
almost  the  entire  burden  of  the  widow's 
distributive  share.  I  do  not  think  this 
was  the  testator's  intent,  and,  if  it  were, 
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Buch  a  rule  is  contrary  to  the  express  lan- 
puajro  of  the  statute.    I  find  nothing  in  the 
twelfth   clause  of  the  will  which   justifies 
the  conclusion   of  the  majority.     The  tes- 
tator know  that  he  could  not  dispose  of,  or 
in  any  manner  limit,  his  widow's  distrib- 
utive  share,    and    he    did    not   attempt   in 
any  manner  to  do  so.     In  fact,  he  recog- 
nized his  wife's  right  to  her  one  third  in 
the  will  itself.    U'he  conclusion  of  the  ma- 
jority  is   bottomed   wholly   upon   the   con- 
veyances made  by  the  testator  to  his  chil- 
dren, Ella  J.  Cochran  and  William  I.  Rice, 
of  property  which  he  had   theretofore  de- 
vised   them    by    will.      These    conveyances 
were    signed    by    the    testator    alone,    his 
wife  not  joining  therein,  and  were  purely 
voluntary.       No     consideration     was    paid 
therefor,  and  the  grantees  obtained  nothing 
more  than  they  would  have  received  under 
the   will.     These   conveyances   did   nothing 
more   than   satisfy   or   adeem   the   devisees 
already  made  to  them   in   the  will.     Hall 
v.    Hall,    132    Iowa,   664,   110   N.    W.    148. 
And  the  grantees  are  not  entitled  to  any 
gi'eater  rights  thereunder,  in  so  far  as  the 
widow  is  concerned,  than  if  they  had  taken 
under  the  will.     In  neither   case  was  the 
widow's  distributive  share  in  any  manner 
affected.      Moreover,    while    these    convey- 
ances  may   have   been   by    warranty   deed, 
nothing  was  paid   for   said   deeds,   and   no 
action  may  be  maintained  against  the  es- 
tate or  the  heirs  on   account  of  the  war- 
ranty.    Knadler  v.   Sharp,  36  Iowa,  234; 
Richards  v.  Iowa  Homestead  Co.  44  Iowa, 
304,  24  Am.  Rep.  746.     Even  if  the  cove- 
nants of  warranty  were  enforceable,  I  do 
not  see  how  they  can  be  worked  out  in  this 
proceeding   for    a   partition.      If    recovery 
may  be  had  thereon,  it  must  be  of  damages, 
and  for  this  the  personal  estate  of  the  de- 
ceased is  liable,  and  claims  should  be  made 
against  the  estate  therefor.    So  worked  out, 
each  and  all  the  heirs  will  bear  their  just 
and  equitable  proportion  thereof.    The  con- 
clusion  of  the  majority  makes  the  heavy 
part  of  the  contribution  to  be  borne  by  A. 
,   L.  Rice,  who  takes  under  the  tenth  para- 
graph of  the  will.     This,   I   think,   is  not 
only  inequitable,  but  contrary   to   law.     I 
do  not  think  these  warranty  deeds  cut  any 
figure   in   the   case;    but,    if    they   do,   the 
majority     has    made     them    do    a     service 
which  the  law  does  not  warrant.     See,  as 
sustaining  these  conclusions,  Morey  v.  Mor- 
ey,  113  Iowa,  152,  84  N.  W.  1039;'McGuirc 
T.  Luckey,  129  Iowa,  559,  105  X.  W.  1004. 
In  my  opinion   the  decree  of  the   district 
court   is   wrong   in   the   particulars    above 
mentioned,    and    the    majority    opinion    is 
also   erroneous    in    the   respects    above    set 
forth.     I  think  the  widow  should   be  per- 
mitted to  take  her  share  out  of  both  the  159 
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and  the  244  acre  tracts,  and  that  she  should 
not  be  compelled  to  take  the  dwelling  house 
on  the  244  acres.  If  this  be  done,  there 
will  be  no  need  for  any  accounting.  If. 
however,  she  should  elect  to  take  all  out 
of  the  244  acres,  the  amounts  taken  in  dis- 
regard of  the  will  should  be  apportioned 
ratably  out  of  the  interests  of  all  the 
heirs,  devisees,  and  legatees.. 

I  would  not  only  reverse,  but  I  would  go 
to  the  extent  indicated  in  this  dissent. 
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A.  A.  BURKEE,  Appt., 
v. 

M.  M.  MATSON,  Respt. 

(—  Minn.  — ,  130  N.  W.  1025.) 

Trial  —  court  or  Jury  —  claimants  of 
reward. 

1.  After  claimants  to  an  offered  reward 
have  interpleaded  under  the  statute,  and 
raised  an  issue  as  to  their  respective  rights 
in  the  reward,  a  case  is  made  properly 
triable    by  the  court  without  a  jury. 

Reward  —  intcrpreader  —  fall     deter- 
mination. 

2.  On  the  trial  of  such  a  case,  the  right 
of  each  claimant  to  the  whole  or  a  portion 
of  the  reward  should  be  determined,  even 
though  by  consent  a  jury  trial  is  had. 

Same  —  village  president  —  rights. 

3.  It  is  not  part  of  the  official  duty  of 
the  president  of  a  village  council  to  detect 
and  apprehend  persons  suspected  of  com- 
mitting crimes  outside  of  his  village.  Such 
officer  may  therefore  earn  a  reward  oflfered 
for  the  arrest  and  conviction  of  the  per- 
petrators \-f  such  a  crime. 

(April  28,  1911.) 

Headnotes  by  Simpson,  J. 

Note.  -~  Right  of  public  officer  to  claim 
reward  for  arrest. 

The  earlier  decisions  are  collected  in  the 
note  to  Somerset  Bank  V.  Edmund,  11 
L.R.A.(N.S.)  1170,  and  the  present  an- 
notation is  supplementary  thereto. 

The  few  late  decisions  accord  in  the 
main  with  the  principles  and  conclusions 
announced  in  the  earlier  note. 

Thus,  in  Rogers  v.  McCoach,.  66  Misc. 
85,  120  N.  Y.  Supp.  686,  the  court  an- 
nounced the  rule  to  be  that  public  officers, 
such  as  policemen,  constables,  or  sheriffs, 
whose  efforts  are  made  in  the  performance 
of  official  duty,  are  not  entitled  to  share 
in  a  reward  offered  by  public  officials  for 
the  arrest  of  perpetrators  of  a  certain  crime 
unless  thev  have  rendered  some  extraordi- 
nary  service  entirely  outside  of  the  scope 
(if  their  official  dutv. 

And  a  jailer  who  was  enabled  to  return 
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APPEAL  by  plaintifT  from  a  judgment  of 
the  District  Court  for  Roseau  County 
in  defendant's  favor,  and  from  an  order 
denying  plaintiff's  motion  for  judgment 
notwithstanding  the  verdict,  or  for  new 
trial,  in  an  action  brought  to  recover  the 
amount  of  a  reward  offered  by  a  Bankers' 
Association.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  M.  Stebblns  and  Taw- 
iiey,  Smith,  &  Tawney,  for  appellant: 

Where  a  reward  is  offered  for  the  arrest 
and  conviction  of  a  criminal,  both  the  ar- 
rest and  conviction  are  conditions  precedent 
to  a  recovery  of  the  reward. 

21  Am.  &  Enc.  Law,  p.  396;  Jones  v. 
Phcenix  Bank,  8  N.  Y.  228;  Furman  v. 
Parke,  21  N.  J.  L.  310;  Blain  v.  Pacific  Exp. 
Co.  69  Tex.  74,  6  S.  W.  679. 

The  plaintiff  was  not  an  officer  whoso 
duty  it  was  to  arrest  the  suspected  men 
without  process,  upon  the  request  of  de- 
fendant, after  being  furnished  by  him  with 
facts  tending  strongly  to  inculpate  them. 

Kinn  v.  First  Nat.  Bank,  99  Am.  St.  Rep. 
1012,  and  note,  118  Wis.  537,  95  N.  W. 
969;  21  Am.  &  Eng.  Enc.  Law,  p.  400; 
Kngland  v.  Davidson,  11  Ad.  &  El.  856,  3 
Perry  &  D.  594,  9  L.  J.  Q.  B.  N.  S.  287,  4 
Jur.  1032;  Neville  v.  Kelly,  12  C.  B.  N.  S. 
740,  32  L.  J.  C.  P.  N.  S.  118,  10  Week.  Rep. 
697;  Dam  v.  Munson,  43  Vt.  676,  5  Am. 
Rep.  315;  Russell  v.  Stewart,  44  Vt.  170; 
Bronnenberg  v.  Coburn,  110  Ind.  169,  UN. 
E.  29;  Gregg  v.  Pierce,  53  Barb.  387;  War- 
ner V.  Grace,  14  Minn.  487,  Gil.  364;  34 
Cyc.  Law  &  Proc.  p.  1775;  Mechem,  Pub. 
Off.  S§  376,  885. 

Defendant  is  not  entitled  to  recover  the 
reward  in  controversy. 

Couch  V.  State,  14  N.  D.  361,  103  N.  W. 


942;  Smith  v.  Vernon  County,  188  Mo.  501, 
70  L.R.A.  59,  107  Am.  St.  Rep.  324,  87  S. 
W.  949;  Williams  v.  West  Chicago  Street 
R.  Co.  191  111.  610,  85  Am.  St.  Rep.  278, 
61  N.  E.  456;  Marvin  v.  Treat,  37  Conn. 
96,  9  Am.  Rep.  307;  City  Bank  v.  Bangs, 
2  Edw.  Ch.,  95;  Morrell  v.  Quarles,  35  Ala. 
544;  Reif  v.  Paige,  55  Wis.  496,  42  Am. 
Rep.  731,  13  N.  W.  473;  Juniata  County  v. 
McDonald,  122  Pa.  115,  15  Atl.  696;  Kinn 
V.  First  Nat.  Bank,  118  Wis.  537,  99  Am. 
St.  Rep.  1012,  95  N.  W.  969;  Shuey  v. 
•United  States,  92  U.  S.  73,  23  L.  ed.  697; 
Everman  v.  Hyman,  26  Ind.  App.  165,  84 
Am.  St.  Rep.  284,  28  N.  E.  1022. 

Mr.  Constant  Larson  for  respondent. 

Simpson,  J.,  delivered  the  opinion  of 
the  court: 

The  Minnesota  Bankers'  Association  of- 
fered a  reward  of  $250  for  the  arrest  and 
conviction  of  any  person  blowing  the  safe 
or  vault  of  any  member  of  the  association. 
THe  Scandia  Bank  of  Stephen,  a  member, 
had  its  safe  blown  and  its  bank  burglar- 
ized. One  Joseph  Zalinski  was  arrested 
and  convicted  of  the  crime.  The  plaintilT 
brought  an  action  against  the  association, 
claiming  the  right  to  recover  the  offered 
reward.  Thereupon,  on  its  application,  the 
association  was  permitted  to  pay  the 
amount  of  the  reward  into  court.  Three 
parties,  represented  to  be  claimants  of  the 
reward,  were  joined  as  defendants,  and  an 
order  of  interpleader  made.  One  of  the 
parties  so  joined  answered,  claiming  right 
to  the  reward.  The  issue  so  made  was 
tried  by  a  jury,  and  the  answering  defend- 
ant had  a  verdict  for  the  full  amount  of 
the  reward.  The  plaintiff  appeals  from  an 
order  denying  his  alternative  motions  for 


stolen  property  by  procuring  a  confession 
as  to  its  place  of  concealment  from  the 
suspected  thief,  who  was  officially  in  his 
custody,  was  held,  in  Buck  v.  Nance,  — 
Va,  — ,  70  8.  E.  615,  to  be  precluded  by 
public  policy  from  claiming  a  reward  of- 
fered by  a  private  person  for  the  return  of 
the  property.  This  was  reasoned  as  fol- 
lows: The  officers'  only  right  of  access  to 
and  control  of  the  accused  was  by  virtue 
of  his  official  position,  and  the  confession 
having  been  obtained  under  such  circum- 
stances, it  was  his  duty  to  communicate  it 
immediately  to  the  proper  authorities;  and 
that  to  permit  the  officer  to  withhold  the 
information  and  turn  it  to  his  private  gain 
would  place  a  bonus  on  official  derelic- 
tion. 

And  police  officers  of  a  foreign  state  can- 
not earn  a  reward  by  arresting  a  fugitive 
from  another  state,  at  least,  in  the  absence 
of  proof  that  such  arrests  were  not  within 
the  general  line  of  official  duties  of  police 
officers  of  such  foreign  state.  Rogers  v. 
McCoach,  supra. 
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But  policemen  who  deliver  a  principal 
have  been  held  entitled  to  a  reward  of- 
fered by  his  surety  on  a  bail  bond,  it  being 
said  that  tn  such  case,  as  the  promise  to 
pay  the  reward  is  for  the  individual  bene- 
fit of  the  surety,  to  allow  a  public  officer 
to  claim  the  reward  does  not  contravene 
any  rule  of  public  policy  or  positive  law. 
Curran  v.  Collier,  7  Ind.  Terr.  148,  104  S. 
W.  672. 

And  in  Forsythe  v.  Murnane,  113  Minn. 
181,  129  N.  W.  134,  a  police  officer  in 
charge  of  a  bureau  of  identification  of  crim- 
inals was  held  entitled  to  recover  a  reward 
offered  by  a  railroad  company  for  the  ar- 
rest of  certain  train  robbers,  where  his 
recognition  of  the  photograph  of  one  held 
on  another  charge  led  to  the  arrest  of  such 
other  as  one  of  the  robbers.  The  decision, 
however,  was  upon  the  ground  that  the 
arrest  was  not  one  of  his  official  or  con- 
tractual duties,  and  that  therefore  he  was 
not  precluded  from  recovering  the  reward. 

Q.  J.  C. 
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judgment  notwithstanding  the  verdict,  or 
for  a  new  trial. 

The  parties  elected  to  try  the  case  be- 
fore a  jury,  rather  than  to  follow  the  usual 
and  more  appropriate  practice  of  submit- 
ting their  respective  claims  to  the  whole 
or  to  a  part  of  the  fund  for  determination 
to  the  trial  judge.  The  statutory  proceed- 
ing of  interpleader,  where  applicable,  pro- 
vides substantially  the  remedy  formerly 
obtained  by  a  bill  of  interpleader  in  equity. 
Where,  upon  the  issues  framed,  it  is  ap- 
parent, as  in  this  case,  that  the  right  of 
one  person  to  participate  in  the  fund  in- 
volved is  not  necessarily  exclusive  of  the 
rights  of  others  therein,  and  that  the  facts 
may  require  an  equitable  distribution  of  the 
fund,  a  proper  case  is  presented  for  trial 
by  the  court,  and  neither  side  is  entitled, 
as  a  matter  of  right,  to  a  jury  trial. 
Weibeler  v.  Ford,  61  Minn.  398,  63  N.  W. 
l075. 

Under  the  issues  made,  each  claimant 
was  entitled  to  a  determination,  not  only 
of  his  right  to  the  whole  fund,  but  as  well 
of  his  right  to  a  portion  of  the  reward; 
and  the  right  to  such  determination  was 
not  affected  by  the  election  of  the  parties 
to  submit  the  issues  to  a  jury.  The  case 
was  in  fact,  however,  submitted  to  the  jury 
on  the  theory  that  either  the  plaintiff  or 
defendant  was  entitled  to  the  entire  fund. 
The  portion  of  the  charge  defining  the  de- 
fendant's right  to  recover  is  as  follows: 
'The  defendant  Matson  contends  that  he 
asked  Burkee  to  arrest  the  two  suspected 
men,  that  he  was  the  one  that  furnished 
the  information  to  Mr.  Burkee  that  caused 
him  to  act  in  the  matter,  and  that  that 
led  directly  to  the  arrest  of  the  bank  bur- 
glars. If  you  find  this  to  be  a  fact,  and 
also  find  that  Matson  acted  with  the 
knowledge  of,  and  with  a  view  of  obtain- 
ing, the  reward,  then  your  verdict  should 
be  for  the  defendant." 

This  portion  of  the  charge,  while  correct- 
ly stating  the  principles  which  should  gov- 
ern the  jury  in  determining  whether  the  de- 
fendant was  entitled  to  share  in  the  re- 
ward, was  erroneous,  because  it  amounted 
to  a  direction  that,  if  the  defendant  was  a 
moving  cause  in  the  arrest,  the  plaintiff 
could  not  have  effectively  participated 
therein.  As  an  abstract  proposition  this 
would  be  inaccurate,  and  it  was  clearly 
inapplicable  to  the  evidence  in  the  case. 
The  following  facts  appear  without  much 
confiict  in  the  evidence: 

The  defendant,  on  the  forenoon  of  the 
second  day  after  the  burglary  at  Stephen, 
gave  a  ride  to,  and  brought  into  the  vil- 
lage of  Greenbush  with  him,  two  men 
whom  he  suspected  of  participation  in  the 
burglary.  Meeting  the  plaintiff — who  was 
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president  of  the  village  council  of  Green- 
I  bush — on  the  street,  defendant  informed 
him  of  his  suspicion  as  to  the  character  of 
the  men.  The  plaintiff  thereupon  sum- 
moned a  constable  and  a  posse  of  citizens, 
and,  after  the  defendant  had  idei^tified  the 
men  he  referred  to,  the  plaintiff  placed 
them  under  arrest.  Upon  searching  them 
the  plaintiff  found  some  soap  and  a  bottle 
of  liquid  in  the  pockets  of  one.  He  there- 
upon employed  two  of  his  posse  to  act  as 
watchmen  over  the  suspects,  notified  the 
sheriff  of  the  county,  and  insisted  on  the 
sheriff  taking  the  men  into  custody. 
Thereafter,  one  of  the  men  made  a  confes- 
sion, and  the  other  was  convicted,  upon 
trial,  of  having  committed  the  crime  in- 
volved. Both  plaintiff  and  defendant  tes- 
tified at  such  trial.  The  plaintiff  and  de- 
fendant each  testified  in  the  present  case 
that  they  knew  of  the  reward  offered,  and 
that  (in  what  they  did  concerning  the  ar- 
rest and  conviction)  they  acted  with  a  view 
of  obtaining  the  reward. 

The  fact  that  the  plaintiff  was  presi- 
dent of  the  village  council,  and  ew  officio  a 
peace  officer,  and  authorized  to  give  direc- 
tions to  the  constable,  is  only  important 
here  as  tending  to  show  that  the  defendant, 
in  giving  him  the  information  as  to  the  sus- 
pected parties,  was  taking  a  reasonable  and 
proper  course  to  bring  about  their  arrest 
and  conviction.  The  official  position  of  the 
plaintiff  does  not  in  any  way  affect  hi.** 
right  to  recover  the  offered  reward,  if  he 
is  shown  to  have  complied  with  the  termis 
of  the  offer.  Section  721,  Rev.  Laws  1905, 
referring  to  village  officers,  provides:  *The 
president  and  the  trustees  shall  be  peace 
officers,  and  may  suppress  in  a  summary 
manner  any  riotous  or  disorderly  conduct 
in  the  streets  or  other  public  places  of  the 
village,  and  may  command  the  assistance 
of  all  persons,  under  such  penalties  as  may 
be  prescribed  by  the  by-laws  and  ordi- 
nances." 

Neither  under  this  statute,  nor  as  an  in- 
cident  to  his  general  powers,  is  the  detec- 
tion and  apprehension  of  persons  suspected 
of  the  commission  of  a  crime  beyond  the 
village  limits  made  a  part  of  the  ofi&ciat 
duties  of  the  president  of  the  village  coun- 
cil. Such  officer  might,  therefore,  in  the 
apprehension  of  such  a  criminal,  act  in  re- 
sponse to  the  offer  of  a  reward,  and  not  in 
the  discharge  of  his  official  duties.  War- 
ner V.  Grace,  14  Minn.  487,  Gil.  364;  Day 
V.  Putnam  Ins.  Co.  16  Minn.  408,  Gil.  365; 
Kinn  v.  First  Nat.  Bank,  118  Wis.  537,  99 
Am.  St.  Rep.  1012,  95  N.  W.  969;  34  Cyc. 
Law  &  Proc.  p.  1755. 

It  is  apparent  that  this  evidence  amply 
sustains  the  determination  of  the  jury  that 
the   defendant's   services    and    information 
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materially  and  proximately  aided  in  the  ar- 
rest and  conviction.  Forsythe  v.  Mumane, 
113  Minn.  181,  129  N.  W.  134.  The  facts 
as  stated,  however,  would  also  sustain  a 
finding  that  the  plaintiff  made  the  arrest 
and  aided  largely  in  the  holding  and  sub- 
sequent conviction  of  the  guilty  parties, 
and  that  the  plaintiff,  therefore,  was  enti- 
tled to  participate  in  the  reward  offered. 
The  jury,  by  the  charge,  were  not  given  an 
opportunity  to  so  find.  Under  the  charge, 
as  given,  if  they  found  that  the  defendant 
caused  the  arrest,  they  could  not  find  that 
the  plaintiff  was  also  a  moving  and  effect- 
ive cause  therein. 

It  appearing,  for  the  reasons  given,  that 
the  plaintiff,  under  the  evidence,  might 
have  been  found  entitled  to  a  part  of  the 
reward,  it  only  remains  to  consider  wheth- 
er, at  the  trial  or  since,  he  has  waived  a 
determination  of  such  issue,  under  the  rule 
that  parties  consenting  to  try  their  case 
on  a  theory  of  what  the  law  applicable 
thereto  is  cannot  complain  of  the  result, 
if  correct  according  to  the  theory  so  adopt- 
ed. White  V.  Western  Assur.  Go.  52  Minn. 
352,  54  N.  W.  195;  Davis  v.  Jacoby,  54 
Minn.  144,  55  N.  W.  908;  Burgraf  v. 
Byrnes,  104  Minn.  343,  116  N.  W.  838. 

At  the  conclusion  of  the  charge  to  the 
jury  the  plaintiff  duly  excepted  to  the  por- 
tion of  the  charge  quoted  herein,  and  upon 
his  appeal  he  has  assigned  as  error  the  giv- 
ing of  the  same,  and  has  discussed  such  as- 
signment in  his  brief.  While  in  such  dis- 
cussion the  only  claim  directly  made  is 
that  the  plaintiff  has  an  exclusive  right  to 
the  reward,  it  does  not  conclusively  appear 
that,  either  here  or  in  the  court  below,  he 
has  consented  to  the  theory  on  which  the 
ease  was  submitted  to  the  jury,  or  has 
adopted  as  the  law  of  the  case  that  the 
defendant,  if  entitled  to  any  part  of  the 
reward,  is  entitled  to  it  all. 

The  order  denying  a  new  trial  is  reversed, 
and  a  new  trial  ordered.  In  view,  however, 
of  the  position  taken  by  the  respective  par- 
ties on  the  trial  and  on  the  hearing  in  this 
court,  no  statutory  costs  are  allowed  in 
this  court. 
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(200  N.  Y.  268,  93  N.  E.  936.) 

Auction  —  notice  to  bidder  —  restric- 
tion on  real  estate  —  sufficiency. 

1.  A  notice  at  an  auction  sale  of  lots 
in  a  residence  tract,  that  the  property  is 
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restricted  as  to  buildings  and  against  nui- 
sances, does  not  give  fair  notice  to  bidders 
of  a  provision  which,  after  restricting  the 
property,  character  of  buildings,  and  usage 
which  may  be  made  of  the  property, 
empowers  the  grantor  or  his  assignees  to 
annul  any  restriction  at  pleasure  in  favor 
of  any  lot  owner. 

Same  —  time  to  investigate  —  unmar- 
ketable title. 

2.  One  who  has  bid  in  a  lot  at  an  auc- 
tion sale«  and  who  signs  the  terms  of  sale 
with  notice  merely  of  restrictions  as  to 
buildings  and  against  nuisances,  under  the 
assurance  that  they  are  all  right,  has  a 
reasonable  time  to  investigate  their  char- 
acter if  they  are  so  tmreasonable  and  un- 
precedented as  to  make  the  title  unmarket- 
able. 

Same  —  rescission  —  recovering;     de- 
posit. 

3.  One  who,  having  bid  in  a  lot  in  a 
tract  of  land  at  an  auction  sale,  signs  the 
terms  of  sale  with  notice  merely  that  there 
are  restrictions  as  to  buildings  and  against 
nuisances,  wliicli  upon  investigation  prove 
to  be  so  unreasonable  and  unprecedented  as 
to  make  the  title  unmarketable,  may  rC' 
cover  the  amount  paid  down  and  the  rea- 
sonable expenses  incurred  in  investigating 
the  title. 

(January  3,   1011.) 

Note, '^  Relief  front  purchase   at   auc* 
lion  on  ground  of  tnistalce. 

The  court  in  Soiins  v.  Bravis  says  that 
a  sale  of  land  in  the  haste  and  confusion 
of  an  auction  room  is  not  governed  by  the 
strict  rules  applicable  to  formal  contracts 
made  with  deliberation  after  ample  oppor- 
timity  to  investigate  and  inquire. 

The  restrictive  covenants  which  were  con- 
tained in  the  title  in  this  case  and  which 
were  imperfectly  described  in  the  terms  of 
sale  were  assumed  by  the  court  to  have 
been  material,  and  hence,  upon  the  pur- 
chaser showing  that  he  was  mistaken  in  re- 
gard thereto,  he  was  entitled  to  relief. 

The  cases  are  decided  largely  upon  their 
own  particular  facts.  As  is  said  in  Reid 
V.  House,  infra,  "each  case  must,  indeed, 
be  determined  upon  its  own  circumstances 
and  the  time  of  the  application  and  the  at- 
titude of  the  parties  before  the  court.  * 

Mistakes  as  to  identity. 

In  Vingut  v.  Vingut,  42  N.  Y.  S.  R.  787, 
17  N.  Y.  Supp.  169,  a  purchaser  who  had 
not  seen  the  advertisement,  but  had  a  hand- 
bill of  the  sale  describing  the  property, 
which,  however,  he  did  not  have  time  to 
examine,  was  held  entitled  to  relief  where 
his  bid  was  in  excess  of  the  real  value  of 
the  property  actually  sold,  although  much 
below  the  value  of  the  property  if  it  had 
been  situated  as  he  believed,  he  having 
notified  the  auctioneer  as  soon  as  he  dis- 
covered  his  mistake. 

So  it  was  held  in  Clay  v.  Kagelmacher, 
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APPEAL  by  defendants  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
a  judgment  of  a  Special  Term  for  New 
York  County,  Part  V.,  dismissing  the  com- 
plaint on  the  merits  in  an  action  brought 
to  recover  earnest  money  paid  down  upon 
an  auction  sale  of  real  estate,  and  expenses 
incurred  in  investigating  the  title.  Af- 
firmed. 

Statement  by  Vann,  X: 

The  action  was  brought  to  recover  earn- 
est money  paid  down  upon  a  sale  of  real 
estate  at  auction,  as  well  as  expenses  in- 
curred in  examining  the  title.  The  plain- 
tiflf  rejected  the  deed  tendered  on  the  ad- 
journed law  day  on  account  of  the  follow- 


ing covenant  appearing. therein  immediate- 
ly after  the  description:  "Subject  neverthe- 
less to  the  restrictive  covenants  contained 
in  the  deed  from  the  Bankers  Realty  &,  Se- 
curity Company  to  Frank  S.  Beavis,  dated 
April  29,  1907,  and  recorded  May  3,  1907, 
Jin  liber  67  of  conveyances  relating  to  the 
annexed  district,  at  page  390,  reference  to 
which  is  had  for  a  more  particular  de- 
scription." The  deed  thus  referred  to  con- 
tained the  following  covenants  on  the  part 
of  the  grantee  therein,  the  defendant  Beav- 
is, who  is  the  present  vendor: 

"The  party  of  the  second  part,  by  the  ac- 
ceptance thereof,  for  himself,  his  heirs,  and 
assigns,  hereby  covenants  and  agrees  as  fol- 
lows: 

"(1)   That    there    shall    not    be    erected 


98  Ga.  149,  26  S.  E.  493, — an  action  for  the 
difference  between  the  bid  and  the  price 
realized  on  a  resale, — ^that  a  purchaser  was 
entitled  to  rescind  if  misled  by  the  auc- 
tioneer's misstatement  that  the  lot  bid  up- 
on was  the  one  about  which  he  had  pre- 
viously inquired;  and  that  whether  he  was 
in  fact  misled  was  a  question  for  the  jury. 

In  Lay  v.  Shaubhut,  6  Minn.  273,  GiY 
182,  80  Am.  Dec.  446,  where  a  sheriff,  in- 
stead of  selling  on  execution  property  that 
had  been  previously  attached  by  the  execu- 
tion creditors,  ac  was  his  duty,  by  mistake 
described  and  sold  other  property  whicli 
did  not  beloncr  to  the  execution  debtor,  and 
the  same  was  oid  in  by  the  execution  credit- 
ors in  the  belief  that  it  was  the  attached 
property,  they  were  held  entitled  to  the 
cancelation  of  the  satisfaction  of  their 
judgment  as  against  other  judgment  credit- 
ors whose  lien  was  subject  to  the  attach- 
ment, saving,  however,  rights  acquired  by 
purchasers  under  subsequent  judgments  on 
the  faith  of  such  satisfaction. 

So,  relief  will  be  gianted  to  a  purchaser, 
and  the  satisfaction  of  his  judgment  can- 
celed, where  the  defendant  in  the  execution 
did  not  own  the  property  sold.  First  Nat. 
Bank  v.  Rogers,  22  Minn.  224. 

So,  in  Frasher  v.  Ingham,  4  Neb.  531, 
the  rule  caveat  emptor  was  held  inappli- 
cable and  the  purchaser  entitled  to  relief 
where  the  property  described  in  the  execu- 
tion was  a  piece  of  worthless  lowland,  but 
the  sheriff,  by  mistake,  had  levied  upon 
some  timber  land,  which  was  appraised, 
advertised,  and  purchased  under  the  mis- 
taken belief  that  it  was  the  property  de- 
scribed  in  the  execution. 

So,  one  who  bid  in  for  $800  a  garden 
worth  about  $150,  in  the  mistaken  belief, 
induced  by  a  statement  by  the  execution 
defendant  that  the  property  sold  was  that 
on  which  a  woolen  mill  valued  at  about 
$1,000  was  situated,  is  entitled  to  relief. 
Mulks  v.  Allen,  12  Wend.  253. 

So,  a  purchaser  was  held  in  Fallis  v. 
Lo'.i<rhhead,  9  Ohio  Dec.  Reprint,  128  en- 
titled to  relief  upon  payment  of  the  costs 
of  sale,  where  he  was  informed  that  certain 
property  was  to  be  sold  on  execution,  and 
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sent  an  agent  to  purchase  the  same,  and  the 
latter  bid  in  the  adjoining  property  in  the 
mistaken  belief  that  it  was  the  property 
which  he  was  authorized  to  purchase,  his 
act  having  been  repudiated  by  the  princi- 
pal as  soon  as  tlie  mistake  was  discovered. 

So,  in  Ilowlett  v.  Central  Carolina  Land 
&  Improv.  Co.  50  S.  C.  1,  27  S.  E.  533,  an 
action  to  compel  compliance  with  the  bid,  a 
purchaser  was  held  entitled  to  relief  where 
the  bid  was  made  by  an  agent  in  reliance 
upon  mistaken  information  given  in  eood 
faith  as  to  the  identity  of  the  lot  on  wnicb 
some  tenement  houses  had  been  built. 

So  a  purchaser  who,  relying  on  a  map 
or  plan  used  at  a  partition  sale,  and  er- 
roneously representing  the  lot  to  be  a  cor- 
ner lot,  purchased  on  the  faith  of  such  loca- 
tion, is  entitled  to  be  relieved  from  his 
purchase  when  the  value  of  the  lot  is  one 
third  less  than  if  it  had  been  a  corner  lot. 
Fairchild  v.  Fairchild,  59  How.  Pr.  351. 

But  in  Neal  v.  Gillaspy,  56  Ind.  451,  26 
Am.  Rep.  37,  where  the  description  in  a 
mortgage  and  foreclosure  proceedings  called 
for  property  which  the  mortgagor  did  not 
own,  instead  of  the  latter 's  house  and  lot, 
as  all  the  parties  supposed,  it  was  held 
tliat  the  purcliaser  bought  at  his  own  risk, 
and  could  not  recover  back  the  purchase 
money. 

Likewise,  one  who  purchases  land  at  a 
judicial  sale  under  the  mistaken  belief  that 
it  is  a  corner  lot  is  not  entitled  to  re- 
scind the  contract  and  be  relieved  from  his 
purchase  where  the  advertisement  of  the 
property  is  correct.  Clarke  v.  Cooper,  148 
Mo.   App.   230,   128   S.   W.  47. 

So,  the  purchasers  of  a  mill  property 
under  a  mistaken  belief,  not  contributed 
to  nor  shared  by  the  other  parties  in  in- 
terest, that  it  included  a  road  and  valu- 
able water  privileges,  are  held  not  entitled 
to  relief  in  T^ng  v.  Weller,  29  Gratt  347. 

Mistakes  as  to  quantity. 

Mistakes  in  regard  to  quantity  have 
quite  frequently  been  the  subject  of  dis- 
cussion by  the  courts  j  and  here  the  ques- 
tion of  the  materiality  of  the  mistake  be- 
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upon  any  portion  of  said  premises  any 
house  or  dwelling  less  than  two  stories  in 
height,  or  any  house  not  having  a  cellar  or 
costing  less  than  $2,500,  or  any  Iiouse  or 
dwelling  commonly  known  as  a  tenement, 
or  any  house  with  a  roof  of  the  character 
by  description  known  as  a  Hat  roof,  or  any 
store  for  the  sale  of  merchandise. 

"{2)  That  all  buildings  erected  shall 
stand  back  at  least  twenty  (20)  feet  from 
the  line  of  the  street  or  avenue  on  which 
said  lots  front,  for  the  purpose  of  forming 
courtyards,  in  front  of  said  premises. 
This  covenant  shall  not,  however,  apply  to 
stoops  or  open  piazzas  attached  to  resi- 
dences. That  there  shall  not  be  erected  any 
stable  or  outbuilding  on  said  premises  with- 
in sixty   (60)   feet  of  the  line  of  the  street 


or  avenue  on  which  said  lots  front;  that 
any  such  stable  or  outbuilding  shall  be 
used  only  for  private  family  purposes,  and 
not  for  business,  and  no  stable  or  out- 
building shall  be  erected  without  the  writ- 
ten consent  of  the  party  of  the  first  part. 

"(3)  That  there  shall  not  be  erected  or 
permitted  upon  said  premises  any  fence  or 
hedge  above  four  (4)  feet  in  height,  nor 
any  fence  or  hedge  of  a  character  and  kind 
except  as  approved  in  writing  by  the  party 
of  the  first   part. 

''(4)  There  shall  not  be  erected  upon 
any  portion  of  said  premises  any  carpenter 
shop,  blacksmith  shop,  cow  stable,  slaugh- 
terhouse, pigsty,  brass  foundry,  nail  or 
other  foundry  or  fertilizing  manufactor}', 
or   any   manufactory  of  gunpowder,  dyna- 


comes  more  difficult  to  determine,  and  the 
courts  consequently  are  not  as  uniform  in 
decision. 

in  iStevens  v.  Giddings.  45  Conn.  507, 
denying  recovery  of  the  purchase  price  on 
account  of  the  purchaser's  reliance  on  the 
advertisement  of  the  property  as  100  feet 
in  length,  whereas  it  was  only  05  feet,  not- 
withstanding that  the  vendor  had  never 
measured  the  lots  and  did  not  know  the 
exact  length,  the  court,  in  answer  to  the 
contention  that  the  purchaser,  who  lived  in 
the  vicinity,  had  an  opportunity  to  measure 
the  lot,  said  that  he  was  under  no  such 
duty  in  view  of  the  positive  assertion  as 
to  its  depth. 

So,  where  a  plan  exhibited  by  the  auc- 
tioneer makes  the  rear  line  of  the  property, 
although  not  stating  it  in  figures,  appear 
to  be  over  19  feet  when  in  fact  it  was  only 
a  little  over  8  feet,  and  the  superficial  area 
to  be  one-fifth  more  than  it  actually  is, 
the  purchaser,  who  had  never  seen  the 
property  but  relied  on  the  plan,  is  entitled 
to  relief.  Nick  v.  Bautovich,  119  La.  1039, 
44  So.  880. 

So,  where  a  notice  of  sale  in  a  fore- 
closure proceeding  describes  the  land  gross- 
ly in  excess  of  its  actual  quantity,  a  pur- 
chaser, who  believes  the  land  to  be  an 
adjoining  piece  of  much  greater  value,  is 
entitled  to  relief.  Dunn  v.  Herbs,  56  Hun, 
457,  31  N.  Y.  S.  R.  476,  10  N.  Y.  Supp. 
34. 

So,  in  Dobell  v.  Hutchinson,  3  Ad.  k  £1. 
355,  5  Xev.  &  M.  251,  1  Hurlst.  k  W.  394, 
4  L.  J.  K.  B.  N.  S.  201,  a  purchaser  of  a 
leasehold  at  public  auction  was  held  en- 
titled to  relief  where  he  refused  to  com- 
plete the  purchase  because  the  rent  was 
more  than  was  stated  in  the  particulars, 
and  the  property  did  not  comprise  a  yard, 
as  was  announced,  although  the  vendor  was 
not  aware  of  the  latter  fact. 

In  Roberts  ▼.  French,  153  Mass.  60,  10 
L.R.A.  656,  25  Am.  St.  Rep.  611,  26  N.  E. 
416,  the  purchaser  was  held  entitled  to  re- 
cover back  amount  paid  on  the  purchase 
price,  if  he  relied  upon  a  misstatement  by 
the  auctioneer  in  the  presence  of  the  own- 
er's agent,  that  he  had  measured  the  lines 
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and  found  them  of  a  certain  length,  which 
was  in  excess  of  their  real  length,  notwith- 
standing that  the  sale  was  made  on  the 
land  and  tlie  boundaries  were  correctly 
pointed  out. 

In  Veeder  v.  Fonda,  3  Paige,  94,  the 
court,  while  conceding  that  ordinarily 
equity  will  not  grant  relief  because  of  a 
mere  mistake  as  to  the  amount  of  land 
contained  within  specified  boundaries,  in 
the  absence  of  misrepresentation  or  con- 
cealment, held  that  a  purchaser  at  a  mas- 
ter's sale  of  a  tract  described  as  "contain- 
ing about  20  acres  be  the  same  more  or 
less,"  which  ii^  fact  contained  less  than  13 
acres,  was  entitled  to  relief  where  one  of 
the  persons  interested  in  the  sale,  and  who 
was  present  and  actively  assisted  therein, 
was  aware  of  the  fact. 

So,  a  purchaser  who  was  the  bolder  of 
the  mortgage  which  was  being  foreclosed, 
and  who  purchased  without  further  investi- 
gation after  filing  a  correct  decree,  is  en- 
titled to  relief  where  he  believes  he  is  se- 
curing all  the  mortgaged  premises,  part  of 
which  had  been  omitted  by  the  clerk. 
Snyder  v.  Ives,  42  Iowa,  157  (in  recording 
the  foreclosure  decree  and  issuing  subse- 
quent writs) ;  Latimer  v.  Jones,  55  Iowa, 
503,  8  X.  W.  327  (in  issuing  a  special  exe- 
cution on  the  foreclosure  decree). 

In  the  case  of  Kellogff  v.  Decatur  Coun- 
ty, 38  Iowa,  524,  a  K>reclosure  sale  of 
mortgaged  premises  was  set  aside  for  a 
mistake  of  the  clerk  in  omitting  part  of 
the  mortgaged  premises,  but  the  court  puts 
it  upon  the  ground  of  prejudice  to  the 
owners  of  the  mortgaged  premises. 

So,  a  purchaser  at  an  execution  sale 
where  all  parties  erroneously  believed  that 
a  part  of  a  third  lot  on  which  were  some 
valuable  buildings  was  included  in  the  de- 
scription of  two  lots  which  were  being  sold 
was  held  entitled  to  relief  in  Reid  v.  House, 
2   Humph.   576. 

Where  an  advertisement  of  an  auction 
sale  of  real  estate  describes  it  as  "con- 
taining 300  acres  of  patented  land,  and 
the  usual  allowance  for  roads,  etc.,"  and 
at  the  sale  it  was  announced  that  it  would 
59 
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mite,  glue,  varnish,  vitrio],  ink,  or  turpen- 
tine, or  the  tanning,  dressing,  or  preparing 
of  skins,  hides,  or  leather,  or  any  bone- 
boiling  establishment,  or  manufactory  of 
baking  powder,  cream  of  tartar,  brewery,  dis- 
tillery, or  other  offensive,  noxious  or  dan- 
gerous trade  or  business  whatsoever. 

"(5)  That  all  these  covenants  shall  run 
with  the  land  until  January  1,  1920,  when 
tliey  shall  cease  and  terminate,  except,  how- 
ever, that  it  is  mutually  understood  and 
agreed  that  the  above  covenants  and  re- 
strictions, or  any  of  them,  may  be  altered 
and  annulled  at  any  time  prior  to  said 
January  first,  nineteen  hundred  and  twen- 
ty (1920),  by  written  agreement  by  and 
between  the  party  of  the  first  part  hereto, 
its  successors  or   assigns,   and  the  owner 


or  any  of  the  owners  of  the  premises  here- 
by conveyed  or  any  part  thereof,  and  such 
agreement  shall  be  effectual  to  alter  or 
annul  said  covenants  and  restrictions  as 
to  any  portion  of  said  premises  without  the 
consent  of  *  any  owner  or  owners  of  any 
other  premises  situate  in  Tremont  terrace.'* 
Upcm  the  trial  it  appeared  that  in  the 
advertisement  of  the  auction  delivered  to* 
the  plaintiff  several  days  before  the  sale 
by  the  defendant  Kennelly,  the  auctioneer, 
it  was  stated  that  the  property  was  re- 
stricted as  to  nuisances,  but  there  was  no 
statement  as  to  any  other  restriction.  The 
terms  of  sale,  however,  contained  the  fol- 
lowing: "The  property  is  sold  by  a  good 
title  in  fee  simple,  and  will  be  conveyed  by 
usual  warranty  deed  free  and  clear  of  all 


be  sold  by  the  acre  as  300  acres  more  or 
less,  a  purchaser  who  buys  the  land  by  the 
acre  is  not  entitled  to  be  relieved  from  his 
purchase  on  the  ground  of  mistake,  when 
it  turns  out  that  the  land  which  all  par- 
ties supposed  contained  300 'acres  actually 
contain  345.  Ashcom  v.  Smith,  2  Penr.  & 
W.  211,  21  Am.  Dec.  437. 

In  Davis  v.  Evans,  62  Ala.  401,  the  right 
of  a  purchaser  to  relief  from  an  adminis- 
trator's sale,  on  a  bill  filed  three  years 
after  the  sale,  was  denied  on  the  ground 
of  delay  and  failure  to  show  the  materiality 
of  the  misrepresentation,  it  appearing  that 
a  narrow  strip  which  was  within  the 
boundaries  as  pointed  out  to  the  purchaser 
did  not  belong  to  the  estate,  but  that  the 
tract  actually  acquired  contained  at  least 
tlie  amount  of  land  described,  and  it  not 
appearing  that  there  were  any  improve- 
ments on  the  strip  or  that  it  had  any  spe- 
cial value  above  the  average  of  the  tract. 

And  when  as  in  Dennerlein  ▼.  Denner- 
lein,  111  N.  Y.  618,  19  N.  E.  86,  a  prop- 
erty was  advertised  in  the  handbills  as  the* 
farm  of  "the  late  John  Dennerlein,  con- 
taining 31  acres,"  whereas  in  fact  it  con- 
tained only  24f  acres,  a  purchaser  who  re- 
lied on  the  .handbills  was  held  not  entitled 
to  relief  from  his  purchase,  where  the  sale 
took  place  on  the  premises,  and  it  did  not 
appear  that  the  purchaser  had  not  seen  the 
advertisement  of  the  sale  in  which  the  prem- 
ises were  described  as  containing  31  acres 
"more  or  less." 

So,  in  Keith  v.  Brewster,  114  Ga.  176, 
39  S.  E.  850,  it  is  held  that  a  purchaser 
who  is  the  holder  of  the  mortgage  being 
foreclosed  is  not  entitled  to  be  relieved 
from  his  purchase,  when  he  believes  that 
he  is  purchasing  all  the  mortgaged  prem- 
ises, part  of  which  had  been  omitted  from 
the  advertisement  and  sale,  a  fact  of  which 
the  mortgage  debtor  was  aware,  when  an 
examination  of  the  record  would  have  cor- 
rected the  error  of  the  purchaser. 

Mistakes  as  to  restrictive  covenants. 

The  decision  in  Riggs  ▼.  Pursell,  66  N. 
Y.  193,  that  a  purchaser  at  a  foreclosure 
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sale  was  not  entitled  to  be  relieved  because 
of  a  restrictive  covenant,  not  brought  to 
his  attention,  reserving  the  use  of  the  front 
7i  feet  of  the  lot  sold  for  a  courtyard  in 
connection  with  adjoining  lots  coi^taining 
similar  restrictive  covenants,  was  upon  the 
ground  that  there  was  no  proof  that  the 
restrictive  covenant  in  any  way  diminished 
the  value  of  the  premises. 

And  upon  a  similar  ground  of  imma- 
teriality in  Blanck  v.  Sadlier,  153  N.  Y. 
661,  40  L.R.A.  666,  47  N.  £.  920,  a  pur- 
chaser at  auction  of  property  subject  to 
mortgage  was  denied  relief,  although  his 
attention  was  not  called  to  the  fact  that 
the  mortgage  contained  a  covenant  for  pay- 
ment in  gold. 

Mistakes  as  to  improvements. 

Where  the  auctioneer  without  authority 
of  the  master,  at  a  foreclosure  sale  incor- 
rectly announces  the  size  of  the  house  on 
the  lot  which  is  being  sold,  the  purchaser 
is  entitled  to  be  relieved  from  his  purchase 
when  he  was  misled  by  such  statement. 
Laight  V.  Pell,  1  Edw.  Ch.  677. 

So,  a  purchaser  was  held  entitled  to  re- 
lief in  Leach  v.  Mullett,  3  Car.  k  P.  115, 
notwithstanding  a  clause  in  the  particu- 
lars of  sale  that  an  error  was  not  to  vitiate 
the  sale,  where  the  property  sold  was  de- 
scribed as>  lots  numoers  3  and  4,  which 
contained  some  improvements,  and  it  was 
represented  that  the  taxes  on  3  were  paid 
by  the  tenant,  and  the  purchase  was  made 
in  that  belief,  whereas  in  fact  the  lots  sold 
were  numbers  2  and  3,  and  the  taxes  on 
3  were  farmed  by  the  landlord. 

But  a  purchaser  who  buys  two  lots  which 
are  being  sold  together  as  one  tract,  at  a 
foreclosure  sale,  under  the  mistaken  belief 
that  the  buildings  are  situated  entirely  on 
one  of  the  lots,  as  announced  at  tlie  sale, 
is  not  entitled  to  relief  where  the  buildings 
project  'only  about  2  feet  on  the  other, 
king  V.  Bardeau,  6  Johns.  Ch.  38,  10  Am. 
Dec.  312. 

Mistakes  as  to  character  or  quality. 
That    land   which    was    in    fact   covered 
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encumbrances,  with  restrictionB  as  to  build- 
ings and  against  nuisances."  Just  before 
the  sale  these  terms  were  read  by  a  repre- 
sentative of  the  defendants  to  the  crowd 
assembled,  but  the  plaintiff  testified  that 
he  did  not  hear  it,  as  he  was  not  present 
when  the  sale  began.  Right  after  the  sale 
the  plaintiff  signed,  without  reading,  a  con- 
tract whereby  he  agreed  to  comply  with 
*'the  terms  and  conditions  as  announced 
at  the  sale,"  and  a  few  minutes  later,  when 
he  paid  his  earnest  money,  he  was  required 
to  sign  %k  similar  paper  to  which  the  formal 
terms  of  sale  were  annexed.  The  words 
relating  to  restrictions  had  been  interlined 
in  ink  in  the  printed  terms  of  sale.  He 
had  never  purchased  real  estate  at  auction 
before,  and  he  did  not  discover  what  the 


restrictions  were  until  he  employed  a  law- 
yer to  look  into  the  matter.  Upon  learn- 
ing their  real  nature  he  refused  to  com- 
plete the  purchase  on  account  of  the  last 
clause  in  the  list  of  restrictions.  There 
were  seventy-three  lots  in  the  Tremont  ter- 
race, and  all  were  sold  at  the  auction  in 
question. 

The  trial  justice  dismissed  the  complaint 
on  the  merits  without  stating  any  ground 
in  his  formal  findings,  but  in  his  opinion 
he  based  his  action  on  the  ground  that, 
"if  the  purchaser  is  aware  of  the  existence 
of  an  encumbrance,  he  is  chargeable  with 
knowledge  of  its  scope,  and,  in  the  absence 
of  fraud,  he  cannot  avoid  the  purchase  be- 
cause of  his  failure  to  apprise  himself  of 
the  actual  facts."     The  appellate  division, 


with  water  was  appraised  and  advertised 
at  a  judicial  sale  as  dry  land,  and  was 
purchased  in  that  belief,  does  not  entitle, 
the  purchaser  to  relief,  at  least  after  con- 
summation of  the  sale,  it  not  being  al- 
,  Icged  that  there  was  any  bad  faith,  or  that 
tlie  purchaser  was  misled  or  deceived  by 
the  representation,  or  that  the  property 
was  not  worth  the  price  bid  or  as  much  as 
if  it  were  dry.  Mechanics'  Sav.  k  Bldg. 
Loan  Asso.  v.  O'Connor,  29  Ohio  St.  661. 
The  court  said  that,  if  before  the  consum- 
mation of  the  sale,  the  purchaser  had  ap- 
plied for  relief,  it  might  nave  been  granted. 
But  a  misrepresentation  inducing  a  pur- 
chase, that  the  property  furnished  a  place 
for  a  first-rate  steamboat  landing,  was  held 
in  Lewis  v.  McLemore,  10  Yerg.  206,  to  be 
a  good  ground  for  relief  in  equity  not- 
withstanding that  it  was  made  in  good 
faith. 

In  the  following  miscellaneous  cases,  the 
purchasers  have  been  held  entitled  to  re- 
lief: 

— ^where  he  relied  on  an  announcement 
at  a  receiver's  sale  understating  the  amount 
of  cash  required  to  pay  preferred  claim 
before  a  judgment  held  by  him  could  be  ap- 
plied on  the  purchase  price.  Interstate 
Nat.  Bank  v.  O'Dwyer,  16  Tex.  Civ.  App. 
33,  38  S.  W.  368. 

— ^where  the  purchaser  mistakenly  be- 
lieved that  a  mortgage  prior  to  the  one  be- 
ing foreclosed  had  eighteen  months  to  run, 
when  in  fact  it  was  then  being  foreclosed, 
— ^a  mistake  that  was  contributed  to  by 
the  advertisement  of  sale.  Bradley  v. 
Leahy,  54  Hun,  390,  7  N.  Y.  SUpp.  491. 

— where  the  terms  of  the  sate  were  that 
all  assessments  and  encumbrances  were  to 
be  paid,  and  an  assessment  lor  a  street 
that  had  been  constructed  for  several  years, 
and  of  wliich  the  purchasers  knew,  could 
not  be  paid  because  it  had  not  been  con- 
firmed.    Post  ▼.  Leet,  8  Paige,  337. 

— where  he  relied  on  the  eherifTs  state- 
ment that  there  were  no  encumbrances, 
when  in  fact  there  were,  linker  v.  Irvin, 
1  How.  Pr.  112;  Finley  t.  McCuIley,  2 
Pbila.  212. 

—where,  by  the  misleading  character  of 
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the  advertisement,  he  was  led  to  believe 
that  an  amount  stated  was  the  rent  for  the 
moiety  which  he  purchased,  rather  than 
the  total  rent.  Swaisland  v.  Dearsley,  29 
Beav.  430,  30  L.  J.  Ch.  N.  S.  652,  4  L.  T. 
N.  S.  432,  9  Week.  Rep.  526. 

— ^where  he  purcliased  a  leasehold  at  pub- 
lic auction,  under  the  mistaken  belief  that 
the  tenancy  was  to  continue,  and  ignorant 
that  the  tenant  had  been  iniformed  that  it 
would  be  terminated  unless  he  repaired  the 
premises.  Stevens  v.  Adamson,  2  Starkie, 
422,  20  Revised  Rep.  707. 

— where  property  subject  to  a  mortgage 
was  described  as  an  immediate  reversion 
in  fee  simple,  and  he  did  not  hear  the  an- 
nouncement that  the  sale  would  be  subject 
to  the  mortgage.  Torrance  v.  Bolton,  42 
L.  J.  Ch.  N.  S.  177,  27  L.  T.  N.  S.  738,  L. 
R.  8  Ch.  118,  21  Week.  Rep.  134. 

In  the  following  cases,  relief  has  been 
denied  to  the  purchaser: 

— ^where  he  was  ignorant  of  the  fact  that 
a  part  of  the  premises  on  which  some  valu- 
able buildings  were  located  was  within  the 
lines  of  a  previously  laid-out  street  which 
it  was  claimed,  by  reason  of  certain  legis- 
lation, could  be  opened  without  compen- 
sating the  landowner  for  the  buildings,  a 
claim  tliat  was  decided  adversely  by  the 
court,  which  therefore  held  that  he  had  ob- 
tained all  that  he  expected.  Seaman  v. 
Hicks,  8  Paige,  655. 

— where  he  bought  under  the  mistaken 
belief  that  some  fair  grounds  opposite  the 
lots  purchased  would  be  divided  into  lots, 
when  he  was  present  and  heard  an  an- 
nouncement that,  if  the  fair  grounds  could 
be  sold  as  a  whole,  it  would  be  done;  and 
the  application  for  relief  is  not  made  un- 
til after  confirmation.  Hickson  v.  Rucker, 
77  Va.  135. 

— where  the  purchaser  relied  on  the  state- 
ment of  the  commissioner  making  the  sale, 
that  the  title  was  unencumbered  except  as 
to  a  certain  claim,  when  in  fact  there  was 
another  outstanding  claim  which  was  after- 
wards asserted.  Redd  v.  Dyer,  83  Va.  331, 
6  Am.  St.  Rep.  272,  2  S.  E.  283. 

-—where  he  purchases  land  of  an  estate 
at  a  judicial  sale  thereof  with  knowledge 
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one  of  the  justices  dissenting,  reTersed  upon 
the  ground,  among  others,  that  "one  who 
purchases  lands  in  an  auction  room  is  not 
bound  by  the  general  rule  governing  cases 
of  sale  by  contract,  which  charges  the  pur- 
chaser of  lands  subject  to  encumbrances 
with  knowledge  of  the  nature  of  such  en- 
cumbrances, in  the  absence  of  deceit  or 
fraud."  The  defendants,  upon  the  usual 
stipulation,    appealed    to    this    court. 

Mr.  H.  B.  Bradbury,  for  appellants: 

Plaintiff  was  estopped  from  claiming  a 
return  of  his  money. 

Feist  V.  Block,  115  App.  Div.  211,  100 
N.  Y.  Supp.  843;  Feltenstein  v.  Ernst,  49 
Misc.  262,  97  N.  Y.  Supp.  376,  affirmed  in 
113  App.  Div.  903,  98  N.  Y.  Supp.  1101; 
Schnitzer  t.  Bernstein,  119  App.  Div.  47, 
103  N.  Y.  Supp.  860;  Sweet  v.  Henry,  176 
N.  Y.  268,  67  N.  E.  674. 

So  long  as  plaintiff  did  not  object  to  the 
nuisance  clause,  and  there  was  no  finding 
or  exception  on  the  subject,  this  was  hard- 
ly ground  for  reversing  the  judgment. 


Keuman  v.  New  York  Mut.  Sav.  &,  L. 
Asso.  164  N.  Y.  248,  68  N.  E.  100. 

The  purchaser  was  bound  by  the  written 
terms  of  sale,  which  were  read  before  the 
sale  was  begun,  and  which  tne  respondent 
subsequently   signed. 

Vanleer  t.  Fain,  6  Humph.  107;  4  Cyc. 
Law  &  Proc.  p.  1042;  Chandler  v.  Morey, 
96  111.  App.  278;  Ashcom  ▼.  Smith,  2  Penr. 
&  W.  211,  21  Am.  Dec.  440;  Mead  v.  Hen- 
dry, 1  U.  C.  Q.  B.  238;  Rankin  v.  Mat- 
thews, 29  N.  C.  (7  Ired.  L.)  286;^  Cannon 
V.  Mitchell,  2  Deaauss.  £q.  320. 

Mr.  Edward  R.  Koch  for  respondent. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

We  agree  with  the  learned  appellate  di- 
vision, that  a  sale  of  land  in  the  haste  and 
confusion  of  an  auction  room  is  not  gov- 
erned by  the  strict  rules  applicable  to  form- 
al contracts  made  with  deliberation,  after 
ample  opportunity  to  investigate  and  in- 
quire. Wben  the  plaintiff  was  required  to 
sign  the  terms  of  sale  or  lose  the  benefit 


of  a  vendor's  lien,  but  under  the  mistaken 
belief  that  the  estate  of  the  decedent  was 
solvent  and  would  be  able  to  discharge  the 
lien,  and  the  sale  has  been  confirmed. 
Mountcastle  ▼.  Moore,  11  Heisk.  481. 

— where  the  purchaser's  attorney  had  for- 
gotten encumbrances  prior  to  the  judgment 
under  which  the  sale  was  had.  Benedict 
V.  Jones,  18  Hun,  627. 

— where  he  was  mistaken  as  to  the 
amount  of  rent  of  the  premises  at  the  time 
of  auction,  when  the  amount  was  as  sup- 
posed at  the  time  set  for  completion  of 
purcliase,  by  reason  of  certain  improve- 
ments having  been  made  ailcL  the  rent 
raised.  Goddard  v.  Jeffreys,  51  L.  J.  Ch. 
N.  S.  67,  45  L.  T.  N.  S.  676,  30  Week.  Rep. 
270. 

— where  he  mistakenly  believed  that  the 
vendor  of  a  leasehold  interest  was  the 
lessee,  when  in  fact  such  vendor  was  a  sub- 
lessee, and  the  consent  of  the  lessee  was 
necessary  to  secure  a  release  of  a  covenant 
against  Sunday  trading,  which  it  was  an- 
nounced at  the  sale  would  be  released  up- 
on payment  of  a  certain  sum  to  the  lessor. 
Allen  V.  Richardson,  L.  R.  13  Ch.  Div.  524, 
49  L.  J.  Ch.  N.  S.  137,  41  L.  T.  N.  S.  «16, 
28   Week.  Rep.  313. 

— ^where  the  purchaser  mistakenly  be- 
lieved that  a.  spring  which  furnished  water 
to  the  building  on  a  lot  which  he  purchased 
at  a  trustee's  sale  in  bankruptcy  was  on 
another  lot  purchased  by  him.  Wells  v. 
Day,  124  Mass.  38. 

— ^where  the  purchaser  made  a  mistake 
in  calculation.  Alexander  v.  Herring,  64 
Ga.  200. 

Mistakes  of  law. 

The  courts  have  not  been  so  free  to  grant 
relief  from  mistakes  of  law,  and  especial- 
34  L.R.A.(N.S.)  • 


ly  not  where  the  purchaser's  mistake  is 
the  result  of  his  own  failure  to  correctly 
inform  himself. 

Thus  relief  has  been  denied  in  the  fol- 
lowing cases: 

— where  the  purchaser  bid  under  the  mis- 
taken belief  that  there  were  no  encumbran- 
ces, because  of  the  erroneous  assumption 
that  encumbrances  were  always  advertised. 
Hartman  v.  Pemberton,  24  Pa.  Super.  Ct. 
222. 

— where  the  purchaser  at  an  execution 
sale  believed  that  the  amount  of  a  prior 
mortgage  would  be  deducted  from  the 
amount  of  the  bid,  a  mistake  that  would 
have  been  corrected  by  reading  the  adver- 
tisement or  by  the  slightest  inquiry.  Up- 
ham  V.  Hamill,  11  R.  I.  666,  23  Am.  Rep. 
626. 

— ^where  the  purchaser  believed  that  the 
surplus  would  be  applied  to  a  prior  en- 
cumbrance held  by  him  on  the  propeHy, 
he  havinff  informed  other  prospective  pur- 
chasers that  the  purchaser  would  take  the 
property  subject  to  the  encumbrance.  Led- 
yard  v.  Phillips,  32  Mich.  13. 

— hvhere  the  purchaser,  a  senior  mortga- 
gee, buys  property  at  an  execution  sale  un- 
der the  mistaken  belief  that  he  can  credit 
the  amount  of  his  bid  on  his  mortgage,  and 
makes  no  application  to  the  court  to  set 
the  sale  aside.  Crawford  v.  Boyer,  14  Pa. 
380. 

— where  the  purchaser,  who  was  the  judg- 
ment creditor,  mistakenly  believed  that  his 
purchase  of  an  entire  tract  under  one  exe- 
cution would  render  his  purchase  of  a  part 
thereof  under  a  prior  execution  of  no  ef- 
fect and  entitle  him  to  a  return  of  the  bond 
and  notes  given  on  that  purchase.  Good"- 
man  v.  Connelly,  21  Ky.  L.  Rep.  317,  51 
S.  W.  427. 

— where  the  purchaser  mistakely  believed. 
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of  his  bid,  he  could  not  ascertain  the  ex- 
tent of  the  restrictions  relating  to  build- 
ings, which  then  came  to  his  notice  for  the 
lirst  time.  While  he  then  learned  that 
there  were  building  restrictions,  he  did  not 
know  their  nature,  and  he  was  told  by 
the  clerk  to  whom  he  paid  the  money  that 
"these  restrictions  are  all  right.  They  are 
only  for  private  houses,  and  you  are  all 
right."  The  description  delivered  to  him 
by  the  auctioneer  before  the  sale  gave >  no- 
tice of  restrictions  against  nuisances,  but 
none  as  to  restrictions  upon  the  right  to 
build.  When  he  signed  the  terms  of  sale 
within  a  few  minutes  after  the  property 
]iad  been  struck  off  to  him,  he  had  no 
chance  to  investigate,  but  had  to  act  at 
once.  The  building  restrictions  were  not 
fairly  or  sufficiently  described,  because  the 
extraordinary  feature,  of  which  good  faith 
required  disclosure,  was  in  no  wise  alluded 
to.  Under  the  circumstances,  he  had  the 
right  to  assume  that  the  ''restrictions  as  to 
buildings"  therein  contained  were  of  the 
ordinary   kind   for    "private    houses,"    and 


,  that  they  were  "all  right,"  according  to  the 
assurance  given,  or  at  least  that  they  were 
not  so  unprecedented  and  unreasonable  as 
to  make  the  title  unmarketable.  When 
compelled  to  sign  so  suddenly,  although  he 
then  knew  that  the  restrictions  extended 
to  buildings,  as  was  said  by  Mr.  Justice 
Scott,  writing  for  the  appellate  division, 
"he  was  entitled  to  a  reasonable  oppor- 
tunity to  ascertain  what  the  restrictions 
were."  If  they  had  turned  out  to  be  within 
the  range  of  ordinary  experience,  even  if 
strict  and  severe,  the  plaintiff  would  have 
been  bound  to  complete  his  purchase,  for 
the  circumstances  surrounding  the  s^le 
would  afford  protection  only  against  a 
situation  so  far  beyond  reason  as  to  amount 
to  imposition.  The  restrictions,  however, 
were  not  within  reason  or  precedent,  and 
would  not  have  been  regarded  as  possible 
even  by  the  most  prudent  and  cautious.  If 
the  covenant  in  the  original  deed  had  been 
to  build  only  out  of  Carrara  marble  or 
Russian  malachite,  or  not  to  build  at  all, 
clearly  the  plaintiff  would   not  have  been 


largely  on  account  of  his  own  negligence, 
that  the  foreclosure  proceedings  were  full 
and  perfect,  and  that  his  title  would  be 
good  as  against  persons  acquiring  rights 
subsequent  to  the  mortgage  on  which  the  de- 
cree of  sale  was  founded,  the  owner  of  one 
such  interest  not  having  been  made  a  par- 
ty.   Hayes  v.  Stiger,  29  N.  J.  Eq.  196. 

— where  the  purchaser,  who  was  a  senior 
mortgagee,  mistakenly  overestimated  the 
authority  of  a  person  with  whom  he  dealt 
in  making  an  agreement  to  pay  his  own 
mortgage  and  apply  the  balance  of  the  pur- 
cliase  price  on  the  mortgage  being  fore- 
closed, and  therefore  the  agreement  failed. 
In  the  decision  the  court  recognizes  that 
the  purchaser  might  have  been  relieved  if 
he  had  asked  to  have  the  bid  set  aside,  and 
offered  to  place  the  parties  in  statu  quOf 
instead  of  selling  the  land,  as  was  done. 
First  Nat.  Bank  v.  Conger,  37  Iowa,  474. 

— where  a  widow  bid  at  the  executor's 
sale  of  her  deceased  husband's  property 
more  than  'it  was  worth,  in  the  mistaken 
belief  that  she  was  entitled  to  his  entire 
estate.    Fraser  v.  Fraser,  349  111.  App.  186. 

And  so,  in  Burns  v.  Hamilton,  33  Ala. 
210,  70  Am.  Dec.  570,  upon  the  ground  that 
relief  cannot  be  granted  because  of  ignor- 
ance of  the  legal  effect  of  known  facts,  the 
court  denied  relief  to  one  who  purchased  at 
an  administrator's  sale  without  any  war- 
ranty or  fraud  as  to  the  title,  and  with 
knowledge  of  the  facts  that  the  decedent 
had  only  a  pre-emption  right  to  the  land, 
and  that  the  certificate  of  entry  was  issued 
to  the  administrator,  whereas  the  law  un- 
der such  circumstances  requires  the  certifi- 
cate to  issue  to  the  heirs,  the  (certificate 
having  in  fact  been  issued  to  them  subse- 
quently.to  the  sale. 

Relief  has  been  granted  in  the  following 
cases: 

— where  the  purchaser  at  a  trustee's  sale 
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erroneously  believed  that  a  prior  mortgage 
would  be  paid  out  of  the  proceeds  of  the 
sale.     Hunting  v.  Walter,  33  Md.  60. 

— where  it  would  work  a  hardship  on  the 
purchaser,  who  bought  under  the  mistaken 
uelief  that  he  could  apply  the  purchase  price 
on  a  mortgage  held  by  him,  as  well  as  on 
the  judgment  which  he  owned  and  under 
which  the  land  was  being  sold,  and  applica- 
tion is  made  to  the  court  before  confirma- 
tion.    Cummings's  Appeal,  23  Pa.  609. 

— ^where  the  purchaser  at  an  execution 
sale  mistakenly  believed  that  the  surplus 
over  the  judgment  would  be  applied  to  a 
mortgage, — a  belief  that  was  induced  by 
the  sheriff's  statement  to  that  effect,  and 
hence  not  an  unmixed  mistake  of  law.  Bay 
V.  Harnett,  68   Iowa,  344,   12  N.  W.  336. 

— ^where  the  purchaser,  who  is  a  holder  of 
a  mortgage  on  the  premises,  bids  at  the 
sale  on  advice  of  counsel  that  it  would  be 
necessary  to  protect  his  mortgage  against 
a  prior  judgment,  which,  in  fact,  was  in- 
valid.   Shakespear  v.  Fisher,  11  Phila.  251. 

— where  the  holder  of  a  judgment  under 
which  the  land,  which  was  subject  to  a  pri- 
or mortgage,  was  being  sold,  bid  less  tnan 
he  intended  to  bid,  in  order  to  protect  his 
judgment.  Ontario  Bank  v.  Lansing,  2 
Wend.  260. 

— ^where  the  purchaser  had  agreed  with 
the  trustee  previous  to  the  sale,  in  regard 
to  the  pfiyment  of  the  purchase  price  of  the 
land,  and  it  was  afterwards  discovered  that 
the  agreement  would  not  stand.  Curry  ▼. 
Greffet,  115  Mo.  App.  364,  90  S.  W.  1166. 

— where  the  purchaser  of  the  property 
of  one  of  two  joint  judgment  debtors  er- 
roneously believed  that  only  half  the  judg- 
ment would  be  paid  out  of  the  purchase 
price  and  the  balance  applied  on  a  prior 
mortgage.  Davis  v.  Ruth,  17  Lane.  L.  Rev. 
181.  W.  A.  E. 
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bound  to  comply  with  the  terms  of  sale, 
although  he  had  signed  them.  Such  a  cove> 
nant  would  be  fraudulent  upon  its  face, 
for  it  is  a  fraud  for  one  person  to  take 
undue  advantage  of  another  to  his  pecun- 
iary injury. 

Building  restrictions,  if  mutual  and  uni- 
form throughout  a  large  tract  consisting 
of  many  lots,  may  be  an  advantage  instead 
of  a  detriment  to  all  concerned.  Through 
the  protection  afforded  against  cheap  build- 
ings, offensive  trades,  and  irregular  loca- 
tion of  building  lines  with  reference  to  the 
street  line,  the  value  of  every  lot  may  be 
materially  increased,  for  the  restraint  upon 
all  the  lot  owners  may  give  such  character 
to  the  neighborhood  as  to  make  it  desirable 
for  residences  of  the  best  claas.  ''Restric- 
tions as  to  buildings/'  in  the  absence  of 
any  further  description,  according  to  com- 
mon usage,  means  restrictions  of  the 
general  character  thus  alluded  to,  and 
would  be  so  understood  by  the  average 
purchaser.  Tho^e  words  do  not  mean  re- 
strictions which  do  not  restrain  except 
nt  the  election  of  a  remote  grantor.  A 
restriction  "with  a  string  to  it*'  does  not 
restrain  if  its  creator  sees  fit  to  pull  the 
string.  As  was  said  below:  "The  advan- 
tage to  a  purcliaser  of  real  estate  from  a 
covenant  against  nuisances  is  not  that  his 
own  property  is  restricted,  but  that  his 
neighbors*  property  is."  The  plaintiff  had 
the  right  to  assume  from  the  printed  terms 
of  sale  that  all  the  purchasers  were  re- 
strained in  the  same  way  and  to  the  same 
extent  that  he  was,  himself,  and  that  no 
one  could  vary  or  release  without  the  con- 
sent of  all.  A  club  held  by  a  former  owner 
by  retaining  control  of  the  right  to  build 
is  not  a  building  restriction  in  any  proper 
sense. 

The  restrictions  in  question  were  not 
usual,  mutual,  uniform,  or  reasonable,  be- 
cause they  restrained  one  party,  and  by 
express  agreement  opened  the  door  wide 
to  the  other.  During  the  period  of  thirteen 
years,  the  original  grantor  of  the  entire 
tract,  "its  successors  and  assigns,"  even 
after  it  had  sold  every  lot,  could  agree 
with  "the  owner  or  any  of  the  owners*'  of 
any  lot  or  any  part  of  any  lot,  "to  alter 
or  annul  said  covenants  and  restrictions 
as  to  any  portion  of  said  premises,  with- 
out the  consent  of  any  owner  or  owners  of 
any  other  premises  situate  in  Tremont 
terrace,"  which  comprised  the  seventy-three 
lots  sold  at  the  auction.  This  singular 
provision  was  not  written  in  the  deeds  of 
the  lots  so  sold,  nor  did  it  appear  other- 
wise than  by  reference  to  the  record  of  a 
deed  given  by  a  realty  company  conveying 
the  tract  to  the  defendant  Beavis,  for  whom 
the  sale  at  auction  was  held.  A  restrictive 
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covenant  of  this  kind  would  enable  the 
original  grantor  to  hold  every  one  of  its 
grantees  and  their  grantees  at  its  mercy. 
They  would  be  bound  and  helpless,  while 
it  would  be  in  a  position  to  exact  and  ex- 
tort. After  the  tract  had  been  well  built 
up  with  beautiful  homes,  unless  the  exac- 
tions of  the  company  were  complied  with, 
it  could  open  any  part  of  it  to  any  kind 
of  business  from  a  livery  stable  to  a  saloon. 
In  the  absence  of  local  regulations,  it  could 
bring  virtual  destruction  to  any  dwelling 
house,  however  valuable  for  residential  pur- 
poses, by  selling  the  right  to  tan  hides 
or  make  dynamite  upon  either  side  thereof. 
It  could  permit  every  alternate  lot  owner 
to  build  up  to  the  street  line  and  prevent 
the  others  from  building  within  20  feet 
of  the  line.  It  could  place  at  defiance  all 
the  lot  owners  but  one,  by  releasing  the 
latter  from  the  covenants  by  which  all  the 
others  were  bound.  The  question  is  not 
what  will  be  done,  but  what  may  be  done. 

We  think  that  the  restrictions  so  imper- 
fectly described  in  the  terms  of  sale  did 
not  give  fair  notice  of  the  restrictions  after- 
ward put  in  the  deed  tendered  to  the  plain- 
tiff; that  under  the  circumstances  sur- 
rounding the  sale  and  the  assurance  given 
right  after  the  sale  he  had  a  reasonable 
time  to  investigate;  that  upon  discovery 
of  the  actual  facts  he  had  the  right  to 
rescind  the  transaction  and  sue  for  the  re- 
covery of  the  amount  paid  down,  together 
with  the  reasonable  expenses  incurred  in 
examining  the  title. 

The  order  of  the  Appellate  Division  should 
be  afiirmed  and  judgment  absolute  rendered 
against  the  defendants  upon  their  stipula- 
tion, with  costs  in  all  courts. 

Cullen,  Ch.  J.,  aiid  Gray,  Haight,  Wil- 
lard  Bartlett,  Hiscock,  and  Collin,  JJ., 

concur. 


NORTH    CAROLINA   SUPREBfS 
COURT. 

L.  L.  KERNODLE,  Appt., 

V. 

J.  J.  WILLIAMS  and  Wife. 

(153  N.  C.  476,  69  S.  E.  431.) 

Evidence  —  bond  —  intent  —  advance- 
ment. 

In  a  suit  upon  a  bond,  evidence  is  ad- 
missible to  show  that  it  was  given  for 
money  advanced  to  the  obligor,  and  was  to 
be  accounted  for  as  an  advancement  in  the 
settlement  of  the  estate  of  the  obligee,  and 

Note. —The  question  whether  parol  evi- 
dence is  admissible  to  show  that  a  written 
instrument  for  the  payment  of  money  was 
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was  not  to  be  repaid  unless  needed  to  pay 
debts  of  such  estate. 


(Manning  and  Brown,  J  J.,  dissent.) 

(November  23,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Guilford  Coun- 
ty in  defendants'  favor  in  an  action  on  a 
bond  alleged  to  have  been  given  as  a  part 
of  the  purchase  price  for  real  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Long  A  Long,  King  &  Kim- 
ball, and  W.  H.  Carroll  for  appellant. 

Messrs.  W.  P.  Bynum,  Jr.,  J.  A.  Bar- 
ringer,  J.  S.  Cook,  and  Parker  A  Park- 
er, for  appellees: 

Evidence  is  admissible  to  show  that  a 
note  given  by  a  child  to  a  parent  was  in- 
tended by  the  parties  to  it  as  a  memoran- 
dum or  receipt  that  the  parent  had  ad- 
vanced that  amount  to  the  child,  and  that 
it  was  the  intention  of  the  parent  that  it 
should  never  be  collected. 

Gamer  v.  Taylor,  —  Tenn.  — -^  58  S.  W. 
758;  Fankboncr  v.  Fankboner,  20  Ind.  62; 
Pcabody  ▼.  Peabody,  59  Ind.  556;  Harris 
v.  Harris,  69  Ind.  181;  Baum  v.  Palmer, 
165  Ind.  513,  76  N.  £.108;  Boblett  ▼.  Bar- 
low, 26  Ky.  L.  Rep.  1076,  83  S.  W.  145; 
Marsh  v.  Chown,  104  Iowa,  556,  73  S.  W. 
1046;  Dawson  v.  Macknet,  42  N.  J.  Eq. 
633,  8  Atl.  312;  Penniman  v.  Alexander, 
111  N.  C.  427,  16  S.  E.  408;  Evans  v.  Free- 
man, 142  N.  C.  61,  54  8.  E.  847;  Smith 
Premier  Typewriter  Co.  v.  Rowan  Hard- 
ware Co.  143  N.  C.  97,  65  S.  E.  417. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  by  a  father 
against  his  daugliter  and  son-in-law  to  re- 
cover upon  a  certain  bond  for  $915,  dated 
January  4,  1902,  and  due  one  day  after 
date.  The  defendant  in  their  answer  ad- 
mitted the  execution  of  the  bond,  and  set 
up  the  further  agreement  made  at  the  time, 
that  the  defendants  would  pay  certain 
amounts  upon  the  bond,  which  have  since 
been  paid,  and  that  the  balance  thereof  was 
to  be  accounted  for  in  settlement  with  their 
father's  estate,  as  an  advancement,  and 
that -no  part  thereof  was  to  be  paid  to  his 
executor  unless  needed  to  pay  debts  of  the 
estate. 

There  were  88  exceptions  to  the  admis- 
sion of  evidence  and  to  the  charge,  but  they 
all  present  only  one  question,  and  that  is 


whether  it  was  competent  to  prove  the 
contemporaneous  agreement  set  tip  in  the 
answer.-  While  it  is  true  that  a  contempo- 
raneous parol  agreement  is  not  competent 
to  vary,  alter,  or  contradict  a  written 
agreement,  still,  when  a  contract  is  not 
required  to  be  in  writing,  it  may  be  partly 
written,  and  partly  oral,  and  in  such  cases, 
when  the  written  contract  is  put  in  evi- 
dence, it  is  admissible  to  prove  the  oral 
part  thereof.  Nissen  v.  Genesee  Gold  Min. 
Co.  104  N.  C.  310,  10  S.  £.  512.  This  is 
not  varying,  altering,  or  contradicting  the 
written  instrument,  but  merely  showing 
forth  the  entire  contract  that  was  made. 
If  the  entire  contract,  as  set  up  by  the  de- 
fendants, which  the  jury  find  to  be  true, 
had  been  made  entirely  in  writing,  or  en- 
tirely oral,  there  would  have  been  no  dif- 
ficulty in  holding  it  valid.  For  instance  a 
mortgage  on  its  face  is  a  conveyance  of 
land,  with  a  further  clause  providing  for 
a  condition  upon  which  it  is  a  nullity, 
or  under  which  the  land  may  be  sold.  The 
latter  part  is  not  held  to  contradict  the 
former,  though  in  no  event  is  the  instru- 
ment really  a  conveyance.  So,  also,  with 
a  penal  bond,  which  is  generally  in  a  large 
sum,  with  a  condition  annexed  by 
which  it  is  of  no  effect  unless  a  certain 
event  happens,  and  even  then  the  obligor 
is  usually  called  on  to  pay  a  much  smaller 
sum.  There  are  many  other  instances  which 
might  be  given  of  a  like  nature. 

In  the  present  case  the  contract,  as  al- 
leged by  the  defendants,  and  found  to  be 
true  by  the  jury,  in  its  entirety  was  that 
the  plaintiff  gave  his  daughter  $500  abso- 
lutely, and  took  her  note  for  the  other 
$915,  upon  which  certain  payments  were 
to  be  made  (which  are  admitted  to  have 
been  made),  and  the  balance  was  given 
conditionally  that  it  was  to  be  accounted 
for  with  the  father's  executor,  i.  e.,  to  be 
required  only  if  needed  for  the  payment 
of  the  debts  of  the  estate.  Such  an  agree- 
ment is  not  a  contradiction  of  the  terms 
of  the  bond,  for  the  full  amount  would  be 
paid,  if  necessary,  upon  the  happening  of 
the  conditions  stipulated  for.  Agreenients 
of  this  nature  have  often  been  held  valid. 

In  Garner  v.  Taylor,  —  Tenn.  — ,  58  S. 
W.  758,  it  is  said:  "It  may  be  shown 
by  parol  that  a  note  given  by  a  child 
to  a  parent  was  intended  by  the  parties  to 
it  as  a  memorandum  or  receipt  to  show  that 
the  parent  had  advanced  that  amount  to 
the  child,  and  that  it  was  the  intention  of 
the  parent  that  it  should  never  be  collected. 


executed  in   reliance  upon  a  promise  that 

payment  was  to  be  subject  to  a  condition 

not  incorporated  therein  is  discussed  in  the 

note  to  Gandy  v.  Weckerly,  18  L.R.A.(N.S.) 

434. 
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Upon  the  allied  question  as  to  the  admis- 
sibility of  parol  evidence  to  show  that  a 
bill  or  note  was  delivered  upon  a  condi- 
tion, see  note  to  Beach  y.  Nevins,  18  ItJRJL 
(N.S.)  288. 
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In  some  of  the  states — Maine,  Massachu- 
setts, and  Vermont,  for  instance — ^their  stat- 
utes prescribe  what  evidence  is  required  to 
establish  the  fact  of  an  advancement.  In 
other  states  where  there  are  no  statutes 
like  those  in  the  states  mentioned,  it  has 
Ijeen  held  that  the  declarations  of  the  par- 
ent before,  after,  or  at  any  time,  of  the 
transaction,  are  admissible  in  evidence  to 
show  the  intention  to  make  the  advance- 
ment." That  case  cites  many  others. 
Among  numerous  other  cases  to  the  same 
effect  are  Fankboner  v.  Fankboner,  20  Ind. 
62;  Peabody  v.  Peabody,  69  Ind.  656;  Har- 
ris V.  Harris,  60  Ind.  181 ;  Baum  v.  Palmer, 
165  Ind.  613,  76  N.  E.  108;  Boblett  v.  Bar- 
low, 26  Ky.  L.  Rep.  1076,  83  S.  W.  145; 
Marsh  v.  Chown,  104  Iowa,  566,  73  N.  VV. 
1046;  Dawson  v.  Macknet,  42  N.  J.  Eq. 
033,   8   Atl.   312. 

In  Penniman  v.  Alexander,  111  N.  C.  427, 
16  S.  E.  408,  it  is  said  that  it  is  competent 
for  the  maker  of  a  promissory  note,  "if 
sued  on  the  note  by  the  payees,  to  prove 
that  there  was  a  collateral  agreement  be- 
tween him  and  them  to  the  effect  that  he 
should  not  be  required  to  pay  except  upon 
the  happening  of  certain  events,  or  that 
the  note  was  without  consideration."  In 
Evans  v.  Freeman,  142  N.  C.  61,  64  S.  E. 
847,  it  is  said  that  if  an  agreement  is  part- 
ly in  writing  and  partly  oral,  evidence  is 
competent  ''for  the  purpose  of  establishing 
the  other  and  unwritten  part  of  the  con- 
tract or  even  of  showing  a  collateral  agree- 
ment made  contemporaneously  with  the 
execution  of  the  writing."  The  court  adds 
ing.''  The  court  adds  that  this  has  been 
that  this  has  been  repeatedly  held  by  this 
court,  and  "it  has  been  adjudged  com- 
petent to  show  by  oral  evidence  a  collater- 
al agreement  as  to  how  an  instrument  for 
the  payment  of  money  should,  in  fact,  be 
paid,  though  the  instrument  is  necessarily 
in  writing,  and  the  promise  it  -contains  is 
to  pay  so  many  dollars."  To  same  purport. 
Smith  Premier  Typewriter  Co.  v.  Rowan 
Hardware  Co.  143  N.  C.  97,  65  S.  E.  417. 

In  Benton  v.  Martin,  62  N.  Y.  570,  it 
was  held  that  the  annexing  of  conditions 
to  the  delivery  of  a  note  is  not  an  oral  con- 
tradiction of  the  written  obligation  (though 
this  were  negotiable)  as  between  the  par- 
ties to  it  or  others  having  notice  thereof. 
This  rule  was  reiterated  in  Higgins  v.  Ridg- 
way,  163  N.  Y.  130,  47  N.  E.  32.  Both 
these  cases  were  cited,  with  a  restatement 
of  the  same  proposition,  and  approved,  in 
A.  H.  Andrews  &  Co.  v.  Hess  (1897)  20 
App.  Div.  199,  46  N.  Y.  Supp.  706.  In  Fen- 
nell  V.  Henry,  70  Ala.  484,  45  Am.  Rep. 
91,  it  was  held  that  when  a  father  delivered 
certain  slaves  to  his  daughter,  and  took 
from  her  a  note  bearing  interest,  for  their 
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estimated  value,  it  was  competent  to  re- 
ceive parol  evidence  to  show  that  the 
slaves  were  intended  as  an  advancement. 
Indeed,  the  cases  in  support  of  the  above 
proposition  are  numerous. 

lliis  principle  is  of  most  frequent  appli- 
cation in  cases  like  the  present.  In  Brook 
V.  Latimer,  44  Kan.  431,  11  L.R.A.  805, 
21  Am.  St.  Rep.  292,  24  Pac.  946,  it  was 
held :  "An  absolute  promise  in  the  form  of 
a  note  to  pay  a  certain  sum  of  money,  giv- 
en by  a  child  to  a  parent,  may  be  shown 
by  parol  evidence  to  be  intended  between 
the  parties  to  it  as  a  mere  receipt  or  memo- 
randum to  show  that  the  parent  has  made 
an  advancement  of  that  amount  to  hia 
child,  and  that  it  was  the  intention  of  the 
parent  that  it  should  never  be  collected." 
The  subject  is  thus  summed  up  by  Browne 
on  Parol  Evidence,  252,  who,  quoting  the 
last-named  case  and  many  others,  says  that 
parol  evidence  is  competent,  between  the 
original  parties,  to  show  that  the  consid- 
eration was  illegal,  or  to  show  the  real 
consideration  and  purpose,  or  to  show  that 
it  was  fraudulent,  or  to  show  an  addition- 
al collateral  consideration, — giving  many 
instances,  among  them  the  most  common  be- 
ing to  show  that  a  note  given  by  a  child 
to  a  parent,  though  absolute  in  terms,  was 
by  parol  agreement  to  be  deemed  an  ad- 
vancement. 

No   error. 

Manning,  J.,  dissenting: 

I  regret  that  I  cannot  concur  in  the  con- 
clusion reached  by  a  majority  of  the  court 
in  the  disposition  of  this  case.  But  for 
the  importance  of  the  question  involved,  I 
should  be  content  to  have  my  dissent  not- 
ed, in  my  opinion,  the  conclusion  of  the 
court,  followed  to  its  legal,  logical  results, 
destroys  a  principle  approved  by  the  wis- 
dom of  centuries.  It  would  seem  to  be 
well  and  firmly  established,  whether  as  a 
principle  of  substantive  law  or  as  a  mere 
rule  of  evidence  is  immaterial  in  the  con- 
sideration of  the  question  now  presented, 
that  evidence  of  a  contemporaneous  parol 
agreement  is  not  admissible  to  vary,  add  to, 
or  contradict  the  terms  of  a  written  con- 
tract. In  Clark  on  Contracts,  2d  ed.  85, 
the  author  says  and  this  has  been  quoted 
by  this  court  in  several  opinions:  "Where 
a  contract  does  not  fall  within  the  statute 
[of  frauds],  the  parties  roav,  at  t^ieir  op- 
tion, put  their  agreement  in  writing,  or 
may  contract  orally.  ...  In  the  lat- 
ter case,  although  that  which  is  written 
cannot  be  varied  by  parol  evidence,  yet 
the  terms  arranged  orally  may  be 
proved  by  parol,  in  which  case  they 
supplement  the  writing,  and  the  whole 
'  constitutes  one  entire  contract."  Cobb  v. 
Clegg,  137  N.  C.  163,  49  S.  E.  80;  Evans 
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V.  Freeman,  142  N.  C.  61,  54  S.  E.  847; 
Woodson  V,  Beck,  ]51  N.  C.  144,  31  L.R.A. 
(N.S.)  235,  65  S.  E.  751.  In  Woodaon  v. 
Beck,  supra,  we  said:  "The  limitations, 
however,  upon  the  application  of  this  prin- 
ciple, recognized  in  all  the  cases  in  which 
this  principle  has  been  applied,  is  that  the 
oral  collateral  agreement,  or  that  part  of 
the  agreement  not  reduced  to  writing,  can- 
not be  permitted  to  vary,  add  to,  or  contra- 
dict the  written  agreement,  'but,  leaving 
it  in  full  force,  as  it  has  been  expressed 
by  the  parties  in  the  writing,  the  other 
part  of  the  contract  is  permitted  to  be 
shown  in  order  to  round  it  out  and  present 
it  in  its  completeness,  the  same  as  if  all 
of  it  had  been  committed  to  writing.' "  Ev- 
ans V.  Freeman,  142  N.  C.  61,  54  S.  E.  847. 
In  the  present  case  the  plaintiff  sued  up- 
on the  following  bond: 

$916.07. 

One  day  after  date  we  jointly  promise  to 
pay  L.  L.  Kemodle  nine  hundred  and  fif- 
teen dollars  and  seven  cents,  value  received. 
This  January  4,  1902. 

[Signed]    E.   J.    Williams.  [Seal.] 
J.  J.  Williams.     [Seal.]. 

The  following  credits  appear  on  the  bond 
and  are  admitted  by  the  answer:  Dec.  25, 
1902,  paid  $27.84;  April  7,  1903,  paid  $27- 
06;  July  12,  1904,  paid  $25;  February  1, 
1905,  paid  $25;  May  28,  1906,  $100;  Octo- 
beV  7,  1907,  $144.29;  June  1,  1908,  $28.50. 
The  plaintiff  alleged  demand  and  refusal 
to  pay  before  suit  begun.  The  defendants, 
admitting  execution  of  the  bond  and  the 
credits  above  stated,  rested  their  defense 
upon  the  following  averment:  "These  de- 
fendants aver  that  at  the  time  they  exe- 
cuted and  delivered  to  the  plaintiff  the  bond 
or  note  sued  on,  there  was  a  contempo- 
raneous contract  and  agreement  made  and 
entered  into  by  and  between  the  plaintiff 
on  the  one  hand  and  these  defendants  on 
the  other,  under  the  terms  of  which  these 
defendants  were  to  pay  the  note  or  bond 
sued  on  only  from  funds  received  by  the 
feme  defendant,  E.  J.  W^illiams,  from  the 
estate  of  the  plaintiff,  who  is  the  father 
of  the  said  feme  defendant,  and  these  de- 
fendants plead  this  contract  and  agreement 
as  a  bar  to  the  plain tiff*s  right  to  collect 
the  said  note  or  bond  in  this  action."  It 
was  admitted  at  the  trial  that  the  bond 
sued  upon  was  the  balance  of  the  purchase 
money  of  a  tract  of  land  which  had  there- 
tofore been  conveyed  by  the  plaintiff  to 
the  feme  defendant.  It  appeared  that  the 
entire  purchase  price  was  $1,950;  that  the 
defendant  had,  by  payment  made  prior  to 
the  date  of  the  bond,  reduced  it  to  $1,415.- 
07;  that  plaintiff  reduced  the  amount  to 
$915.07  and  .advanced  to  liis  dausrhter  $500 
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of  the  said  balance  due,  and  took  the  bond 
of  the  defendant  for  the  amount  stated. 
To  all  the  evidence  offered  by  the  defend- 
ants in  support  of  their  defense,  the  plain- 
tiff objected  and  excepted  to  its  admission 
by  his  Honor.  This  evidence  tended  to 
show  that  plaintiff  did  not  intend  to  col- 
lect the  principal  of  the  bond,  but  that  it 
should  evidence  the  further  amount  ad- 
vanced to  his  daughter,  to  be  accounted  for 
by  her  in  the  settlement  of  his  estate,  and 
in  explanation  of  the  payments  on  the  bond, 
the  defendants  were  permitted  to  testify 
that,  as  a  part  of  the  contemporaneous 
parol  agreement,  they  were  to  pay  interest 
on  the  bond  until  the  plaintiff  was  out  of 
debt,  when  they  were  to  pay  no  more  in- 
terest or  principal,  but  the  bond  was  to 
stand  simply  as  evidence  of  the  amount  ad- 
vanced by  the  father  to  his  daughter,  and 
to  be  accounted  for  in  the  settlement  of 
his  estate  after  his  death. 

I  do  not  think  the  evidence  offered  in 
support  of  the  defense  or  in  explanation  of 
the  payments  on  the  bond  was  competent. 
The  effect  of  it  was  to  change  an  abso- 
lute promise  to  pay  a  specific  sum  of  money 
into  a  mere  receipt.  In  commenting  upon 
evidence  somewhat  similar,  this  court,  in 
Moffitt  V.  Mane?8,  102  N.  C.  457,  9  S.  E. 
309,  said:  "Here  is  a  bond,  containing  an 
abHolute  promise  to  pay  to  the  obligee  a 
certain  sum  of  money,  and  without  the 
slightest  suggestion  of  fraud,  mistake,  or 
accident,  either  in  the  pleadings  or  testi- 
mony, it  is  proposed  to  show  that  it  was 
not  an  absolute  promise  to  pay  a  definite 
sum,  but  that  it  was  agreed  that  it  should 
cover  whatever  should  be  found  to  be  due 
upon  a  settlement.  It  cannot,  it  seems  to' 
me,  be  doubted  that  the  proposed  testimony 
materially  contradicts  and  varies  the  terms 
of  the  writing."  So  in  the  present  case, 
here  is  a  bond,  importing  consideration  by 
its  seal,  and  admitted! v  executed  for  a 
valuable  consideration,  to  wit,  the  balance 
of  the  purchase  money  of  land,  containing 
an  absolute  promise  to  pay  the  obligee  a 
definite  sum  of  money  at  a  specified  time, 
and  the  obligors  are  permitted  to  show 
that  by  a  parol  contemporaneous  promise 
of  the  obligee,  they  were  to  pay  nothing, 
at  no  time,  or  to  any  person,  but  that  it 
was  the  mere  written  evidence  of  the 
amount  advanced  to  the  feme  obligor,  to 
be  accounted  for  after  the  death  of  the 
obligee  in  the  settlement  of  his  estate  be- 
tween her  brothers  and  herself,  and  that 
the  plaintiff,  by  devolution  of  his  estate 
by  descent  to  the  feme  defendant,  should 
provide  her  with  the  means  to  make  good 
the  note.  Can  it  be  doubted  that  the  en- 
tire character  of  the  writing  is  changed, 
and  changed  in  every  particular?     Can  it 
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bo  doubted  that  an  absolute  promise  to 
pay  a  definite  sum  is  directly  contradicted? 
And  this,  without  the  slightest  suggestion 
of  fraud,  mistake,  or  accident  in  the  plead- 
ings or  in  the  evidence.  By  this  parol 
promise  of  the  obligee,  sought  to  be  en- 
forced against  him,  and  unsupported  by 
any  consideration  moving  from  the  obli- 
gors, a  bond,  based  upon  a  valuable  con- 
sideration moving  from  the  obligee,  is  con- 
verted into  a  mere  receipt,  and  nothing  of 
the  writing  remains;  not  its  promise,  nor 
the  payment  of  a  definite  sum,  nor  to  a 
certain  obligee,  nor  at  a  fixed  time.  I 
quote  again  from  Moffitt  v.  Maness,  supra, 
the  following  words:  "Tliere  is,  we  fear, 
too  great  a  tendency  to  relax  the  well-set- 
tled rules  of  evidence  against  the  admissi- 
bility of  parol  testimony  to  contradict, 
vary,  or  add  to  the  terms  of  a  written  con- 
tract, and  it  is  thought  that  the  courts,  in 
their  anxiety  to  avoid  probable  injustice 
in  particular  cases,  are  gradually  con- 
struing away  a  principle  which  has  always 
been  considered  one  of  the  greatest  barriers 
against  fraud  and  perjury." 

In  Russell  v.  Smith,  116  Iowa,  261,  88  N. 
W.  361,  the  court  held:  "In  partition  of 
land  between  heirs,  evidence  that  a  note 
given  by  one  of  the  heirs  to  the  decedent 
did  not  evidence  a  debt,  but  an  advance- 
ment, was  incompetent,  ai9  tending  to  con- 
tradict the  terms  of  the  note.''  In  Mason 
V.  Mason,  72  Iowa,  457,  34  N.  W.  208,  it 
was  held:  "A  son  purchased  certain  stock 
at  a  public  sale'  held  by  his  father,  and 
gave  his  note  for  the  stock,  upon  the  de- 
livery of  the  same  to  him.  In  an  action 
by  the  father  on  the. note,  the  son  sought 
to  show  that,  at  the  time  of  the  s^le,  his 
father  told  him  that  he  might  buy  all  tlie 
stock  he  wanted  and  give  his  note  for  it, 
and  that  he  would  hold  the  note  simply  as 
a  receipt  for  so  much  money  as  an  advance- 
ment, and  that  the  note  was  so  given  and 
received.  Held,  that  this  evidence  was 
not  admissible,  under  the  ruling  of  Dickson 
V.  Harris,  60  Iowa,  727,  13  N.  W.  335,  as 
the  effect  of  it  was  to  show  that  the  note 
was  intended  for  a  receipt,  and  not  that  It 
was  without  consideration."  In  that  case 
the  court  further  said:  "It  may  be,  if  a 
parent  should  make  an  advancement  to  a 
child,  and,  .  .  .  after  thus  fully  exe- 
cuting the  gift,  he  should  take  a  promis- 
sory note,  the  note  would  be  void  as  being 
wholly  without  consideration.  It  would  be 
a  transaction  independent  of  the  gift,  in 
that  the  gift  was  fully  executed."  The 
fact  that  a  note  sued  upon  was  without 
consideration  is  undoubtedly  a  good  de- 
fense between  the  parties  to  it  and  other 
holders,  except  bona  fide  purchasers  for 
value,  without  notice;  and  this  is  the  prin- 
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ciple  upon  which  the  better-considered  de- 
cisions are  made  to  rest. 

Another  exception  to  the  rule  excluding 
parol  evidence  is  illustrated  by  several  of 
the  New  York  cases,  and  is  applied  where 
a  note  or  draft  is  executed  for  accommoda- 
tion and  without  consideration.  The  maker 
or  drawer  may,  by  parol,  attach  conditions 
to  its  delivery,  and  the  admission  of  such 
oral  conditions  are  not  deemed  violations 
of  the  general  rule,  but  exceptions  to  it. 
This  principle  was  applied  at  this  term  in 
the  case  of  Dunlap  v.  Willett,  153  N.  C. 
317,  69  S.  E.  222.  In  A.  H.  Andrews  &  Co. 
V.  Hess,  20  App.  Div.  194,  46  N.  Y.  Supp. 
796,  it  is  held :  "This  state  of  facts  .  .  . 
brings  the  case  fairly  within  the  rule  that 
the  delivery  of  the  note  having  been  limited 
by  the  conditions  upon  which  the  delivery 
was  made,  the  performance  of  those  con- 
ditions was  essential  to  the  validity  of  the 
notes."  In  the  case  of  Benton  v.  Martin, 
52  N.  Y.  570,  it  was  held  that  the  annexing 
of  conditions  to  the  delivery  of  a  note  is 
not  an  oral  contradiction  of  the  written 
obligation,  though  the  instrument  be  ne- 
gotiable, as  between  the  parties  to  it  or 
others  having  notice  thereof;  and  in  the 
case  of  Higgins  v.  Ridgway,  153  N.  Y.  130, 
47  N.  E.  32,  which  is  the  latest  decision 
involving  a  consideration  of  this  question, 
the  rule  as  stated  in  the  Benton  Case  is 
reiterated  and  the  precise  language  of  the 
latter  case  is  adopted.  We  think  the  fair 
and  reasonable  import  of  the  defendant's 
evidence  in  this  case  is  that  the  delivery 
was  simply  to  entice  Bums  to  prove  by 
some  tangible  evidence  that  he  had  made 
a  sale  for  his  company;  that  there  was 
practically  no  consideration  for  the  notes, 
and  that,  in  violation  of  the  oral  agree- 
ment, they  were  diverted  from  their  true 
destination.  In  Higgins  v.  Ridgway,  su- 
pra, it  is  held  that,  as  between  the  original 
parties  to  a  promissory  note  and  others 
Iiaving  notice,  a  conditional  delivery,  as 
well  as  want  of  consideration,  may  be 
shown,  and  parol  evidence  that  the  delivery 
was  conditional,  and  of  the  terms  of  the 
condition,  is  not  open  to  the  objection  of 
varying  or  contradicting  the  written  con- 
tract." In  Benton  v.  Martin,  62  N.  Y.  674, 
the  court  said:  "Instruments  not  under 
seal  may  be  delivered  to  the  one  to  whom 
upon  their  face  they  are  made  payable, 
or  who  by  their  terms  is  entitled  to  some 
interest  or  benefit  under  them,  upon  condi- 
tions, the  observance  of  which  is  essential 
to  their  validity.  And  the  annexing  of 
such  conditions  to  the  delivery  Is  not  an 
oral  contradiction  of  the  written  obliga- 
tion, though  negotiable,  as  between  the  par- 
ties to  it,  or  others  having  notice.  It  needs 
a  delivery  to  make  the  obligation  operative 
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at  all,  and  the  effect  of  the  delivery  and 
the  extent  of  the  operation  of  the  instru- 
ment may  be  limited  by  the  conditions  with 
which  delivery  is  made.  And  so  also,  as 
between  the  original  parties  and  others 
having  notice,  the  want  of  consideration 
may  be  shown."  It  would  seem,  therefore, 
that  under  the  doctrine  illustrated  by  these 
cases,  parol  evidence  is  admissible  to  show 
(1)  that  the  delivery  was  conditional;  (2) 
want  of  consideration;  (3)  and  this  is  re- 
stricted to  instruments  not  under  seal. 

In  Marsh  v.  Chown,  104  Iowa,  556,  73 
N.  W.  1046,  it  is  held  that  where  property 
i^  given  as  an  advancement  and  after  the 
gift  is  completely  executed,  a  note  given 
thereafter  is  without  consideration,  and 
such  want  of  consideration  is  a  good  de- 
fense. In  the  present  case,  the  question 
of  the  want  of  consideration  is  not  pre- 
sented, for  it  is  admitted  that  the  bond 
sued  upon  was  given  for  a  full  and  ade- 
quate consideration, — the  balance  due  on 
the  land  conveyed  by  the  plaintiff  to  the 
feme  defendant.  In  Indiana,  the  decisions 
of  whose  highest  court  are  cited  as  holding 
a  different  doctrine,  it  is  held  in  Denman 
V,  McMahin,  37  Ind.  241 :  "The  promise  of 
a  father  to  give  up  to  his  son  certain  notes 
executed  by  the  latter  to  the  former  is  a 
promise  which  natural  love  and  affection 
is  not  a  sufficient  consideration  to  sup- 
port. Nor  can  it  be  supported  as  an  ad- 
vancement of  the  sum  for  which  the  notes 
were  taken  from  the  son."  And  in  Fank- 
boner  v.  Fankboner,  20  Ind.  62,  the  court 
said:  "But  if  such  defense  [that  the  notes 
were  intended  only  to  show  the  amount  ad- 
vanced] can  prevail,  it  must  evidently  be 
upon  the  ground  that  the  notes  were  given 
without  consideration,  .  .  .  for  if  it  be 
admitted  that  these  notes  were  based  upon 
a  valuable  consideration,  it  is  clear  that 
no  parol  evidence  of  a  contemporaneous 
agreement  or  understanding  could  be  in- 
troduced to  destroy  their  le<?al  effect." 
This  case  has  been  cited  with  approval 
many  times  by  the  Indiana  Court,  as  late 
as  Baum  ▼.  Palmer  (1005)  165  Ind.  513, 
76  N.  E.  108.  In  Denman  v.  McMahin, 
supra,  it  is  further  held  tliat  'Vhen  a 
father  loans  money  to  his  son,  and  takes 
his  note  for  the  same,  his  oral  declaration 
that  he  will  not  collect  the  same,  but  let 
his  son  have  it  at  his  death,  does  not 
change  the  transaction  into  an  advance- 
ment which  the  father  cannot  recall."  In 
Henry  Wood's  Sons  Co.  v.  Schaefer,  173 
Mass.  443,  73  Am.  St.  Rep.  305,  53  N.  E. 
881,  it  is  held  that  "an  agreement  by  the 
payee  of  a  promissory  note  not  to  enforce 
the  note  according  to  its  tenor,  made  at 
the  time  when  the  note  is  delivered,  cannot 
be  proved  in  an  action  upon  the  note."  To 
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the  same  effect,  Barnett  v.  Barnett,  83  Va. 
504,  2  S.  E.  733;  Towner  v.  Lucas,  13 
Gratt.  706.  In  Western  Carolina  Bank  ▼. 
Moore,  138  N.  C.  529,  51  S.  E.  79,  Mr.  Just- 
ice Hoke,  speaking  for  this  court,  clearly 
and  unequivocally  expressed  the  same  prin- 
ciple: "The  only  defense  attempted 
amounts  in  substance  to  this:  That  though 
the  defendant  executed  his  note  and  re- 
ceived a  valuable  consideration  for  the 
same,  there  was  an  understanding  and 
agreement  at  the  time  that  payment  should 
never  be  enforced  or  demanded.  All  the 
authorities  are  agreed  that  such  a  defense 
is  not  open  to  the  defendant."  This  case 
has  been  approved  in  Mudge  v.  Varner, 
146  N.  C.  147,  69  S.  E.  640;  Rivenbark  v. 
Teachey,  150  N.  C.  289,  63  S.  E.  1036; 
Basnight  v.  Southern  Jobbing  Co.  148  N. 
.C.  350,  62  S.  E.  420.  In  all  the  cases  in 
which  it  has  been  held  that  it  is  competent 
to  show  by  parol  the  conditions  contempo- 
raneously attached  to  the  delivery  of  a  writ- 
ten contract,  it  will  be  discovered,  I  think, 
that  none  of  these  written  instruments 
were  based  upon  a  present  consideration, 
or  that  the  maker  executed  them  as  evi- 
dence of  an  existing  liability,  but  for  ac- 
commodation of  the  payee,  and  without 
consideration. 

But  the  facts  of  the  present  case  do  not 
bring  this  bond  within  either  class.  Tlie 
principle  upon  which  the  doctrine  of  the 
admissibility  of  evidence  of  collateral  oral 
agreements  rests,  as  recognized  by  this 
court,  is  thus  stated  in  Evans  v.  Freeman, 
142  N.  C.  61,  54  S.  E.  847,  and  quoted  with 
approval  in  Smith  Premier  Typewriter  Co. 
V.  Rowan  Hardware  Co.  143  N.  C.  97,  55 
S.  E.  417:  '"It  is  competent  to  show  by 
oral  evidence  a  collateral  agreement  as  to 
how  an  instrument  for  the  payment  of 
money  should,  in  fact,  be  paid,  though  the 
instrument  is  necessarily  in  writing,  and 
the  promise  it  contains  is  to  pay  so  many 
dollars,'  citing  several  decisions  of  our  own 
court.  And  further,  'Numerous  other  cases 
have  been  decided  by  this  court  in  which 
the  application  of  the  same  principle  has 
been  made  to  various  combinations  of  facts, 
all  tending,  though,  to  the  same  general 
conclusion,  that  such  evidence  is  competent 
where  it  does  not  conflict  with  the  written 
part  of  the  agreement,  and  tends  to  supply 
its  complement,  or  to  prove  some  collateral 
agreement  made  at  the  same  time." '  The 
evidence  admitted  in  the  present  case  over 
the  objection  of  plaintiff,  in  my  opinion, 
goes  far  beyond  any  case  yet  decided  by 
this  court  and  of  any  other  court,  except, 
perhaps.  Brook  v.  Latimer,  44  Kan.  431, 
11  L.R.A.  805,  21  Am  St.  Rep.  292,  24  Pac. 
040,  and  Garner  v.  Taylor,  —  Tenn.  — ,  68 
S.  W.  758.     It  is  obvious  that  writing  the 
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contemporaneous  oral  promise  of  the  plain- 
tiff in  the  bond,  the  bond  as  a  promise  to 
pay  money  is  entirely  destroyed;  it  is 
varied  and  contradicted  in  every  word,  and 
the  oral  agreement  is  utterly  inconsistent 
with  its  every  term;  it  is,  in  fact,  reduced 
to  a  mere  receipt,  though  it  is  admitted 
that  as  a  fact  it  was  executed  to  evidence 
a  debt  due  for  the  balance  of  the  purchase 
price  of  a  tract  of  land  conveyed  by  the 
plaintiff  to  the  feme  defendant,  and  on 
which  the  defendants  now  live.  It  dis- 
tinctly appears  that  the  parties  knew  well 
the  difference  between  a  debt  and  an  ad- 
vancement, for  the  $500 — difference  be- 
tween the  total  balance  of  $1,415.07,  due  on 
the  land,  and  the  amount  of  the  bond — ^no 
note  was  taken,  and  that  sum,  $500,  was 
an  advancement  in  the  value  of  the  land, 
— "an  irrevocable  gift  in  anticipation  of  the 
share  of  the  heir  in  the  estate," — and  be- 
came the  absolute  property  to  that  extent 
of  the  feme  defendant.  The  cases  are  nu- 
merous in  every  jurisdiction  in  which  the 
rule  has  been  applied  excluding  parol  evi- 
dence the  effect  of  which  was  to  add  to, 
vary,  or  contradict  the  terms  of  the  writ- 
ten contract,  and  I  think  that,  in  the  ab- 
sence of  allegations  of  fraud,  mistake,  or 
accident,  parol  evidence  will  be  heard  when 
the  suit  is  between  the  payee  or  holder, 
with  notice,  and  the  maker,  only  when  the 
note  sued  upon  has  been  executed  (1)  with- 
out consideration;  (2)  and  being  without 
consideration,  the  obligor  may  attach,  by 
parol,  conditions  to  its  delivery,  which  con- 
ditions it  is  competent  for  him  to  show; 
(3)  that  it  is  competent  to  show  by  parol 
how  an  instrument  for  the  payment  of 
money  shall  in  fact  be  paid  by  the  obligor. 
In  Penniman  v.  Alexander,  111  N.  C.  427, 
16  S.  E.  408,  cited  by  the  court,  this  court 
said:  "If  he  had  done  so,  that  is,  had  giv- 
en to  plaintiff  hie  promissory  note  for  the 
amount  of  the  order,  it  would  have  been 
competent  for  him,  if  sued  on  the  note  by 
the  payees,  to  prove  that  there  was  a  col- 
lateral agreement  between  him  and  them 
to  the  effect  that  he  should  not  be  required 
to  pay  except  upon  the  happening  of  cer- 
tain events,  or  that  the  note  was  without 
consideration."  It  may  be  said  of  that  case 
that  it  goes  further  than  any  case  in  our 
reports  in  admitting  the  parol  evidence  of- 
fered. It  goes  further  than  the  cases  cited 
in  the  opinion  of  Bras  well  v.  Pope,  82  N. 
C.  67,  or  Kerchner  v.  McRae,  80  N.  C.  219. 
It  is  undoubtedly  true  and  is  uniformly  so 
held  that  it  is  competent  to  show  by  parol 
that  the  note  sued  upon  is  without  con- 
sideration. But  the  evidence  admitted  and 
held  by  this  court  in  that  rase  competent 
is  thus  stated:  "The  defendant  proposed 
to  show  that  his  acceptance  of  paper  was 
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on  condition  that  the  drawer  Mooney  was 
building  some  houses  for  defendant  where 
brick  were  used,  and  was  building  same  by 
contract,  payable  in  instalments  as  work 
progressed;  that  said  Mooney  abandoned 
work  and  gave  up  contract  before  pajrments 
were  due,  and  he  never  became  indebted  to 
said  Mooney,  and  that  he  was  only  to  pay 
bill  on  hand  acceptance  in  case  he  became 
indebted  'to  Mooney  for  said  amounts." 
The  acceptance  by  defendant  of  order  of 
Mooney,  drawn  in  favor  of  the  plaintiff, 
was  unconditional  on  its  face.  The  only 
ground  upon  which  I  think  this  evidence 
could  have  been  held  competent  was  that, 
as  defendant  was  not  bound  to  accept  the 
order,  and  as  his  acceptance  was  apparent- 
ly without  consideration,  he  had  the  right 
to  annex,  by  parol,  a  condition  to  his  ac- 
ceptance and  delivery  of  the  accepted  paper 
which  would  be  good  between  him  and  the 
plaintiffs  in  whose  favor  it  was  drawn. 
This  would  harmonize  the  decision  with  the 
decisions  already  quoted  from,  but  even 
then  I  do  not  think  it  would  sustain  the 
decision  in  the  present  case.  I  cannot 
think  it  would  have  been  held  competent 
in  that  case  for  the  defendant  to  prove 
that  the  parol  agreement  was  that  the 
plaintiffs — the  payees — were  to  furnish  the 
defendant — the  payer — with  the  money  to 
pay  his  own  obligation  to  the  payees,  and 
unless  they  did,  the  order  was  never  to 
be  paid.  Such  is  the  effect  of  the  evidence 
in  the  present  case.  I  think,  therefore, 
there  was  error  in  the  rulings  of  the  court, 
and  the  plaintiff  was  entitled  to  judgment 
as  prayed. 

Brown,  J.,  concurs  in  this  opinion. 

Petition  for  rehearing  denied. 


NEW   JERSEY   COURT   OF   ERRORS 
AND  APPEAIiS. 

HELEN  K.  VREELAND,  Respt., 

V. 

RICHARD  M.  VREELAND,  Appt 

(~  N.  J.  — ,  79  Atl.  336.) 

Marriage  ^  presumptions  flowing  from 
^overcoming  presumption  of  life. 

The  presumptions  flowing  from  a  mar- 
riage ceremony  overcome  that  of  the  con- 
tinuance of  life,  so  that  if  a  woman  whose 
husband  has  been  absent  and  unheard  from 

Note,  ^  Presumptions     flowing     from 
marriage  ceremony. 

It  was  pointed  out  in  an  earlier  note 
upon  this  question,  in  16  L.R.A.(N.S.)  98, 
that  as  a  general  rule,  where  a  marriage 
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for  four  years  enters  into  a  marriage  witb 
another  person,  and  has  children  by  him, 
the  presumptions  of  absence  of  guilt  and 
legitimacy  of  the  children  will  overcome 
that  of  the  continued  life  of  the  former 
husband,    and    render   the   marriage   valid. 

(March   6,   1911.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Chancery  in  complainant's 
favor  in  a  suit  for  separate  maintenance. 
AiTirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Peter  W.  ^tagj^  for  appellant. 
Mr.  Jerome  I>.  Gedney  for  respondent. 

Gummere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  for  maintenance  brought 
by  the  complainant  under  the  statute,  upon 
the  ground  that  the  defendant,  her  hus- 
band, has  abandoned  her  without  justifiable 


cause,  and  refuses  and  neglects  to  provide 
for  her  support.  Two  defenses  were  inter- 
posed: (1)  That  the  complainant  deserted 
her  husband  without  cause  and  went  to 
live  with  her  mother;  and  (2)  that  the 
marriage  between  the  parties  was  void,  be- 
cause the  complainant  had  another  husband 
then  living,  and  from  whom  she  had  not 
been  divorced.  The  complainant  had  a  de- 
cree. 

We  concur  in  the  view  expressed  by  the 
learned  vice  chancellor  before  whom  the 
case  was  tried,  that,  upon  the  proofs  sub- 
mitted, the  complainant  is  entitled  to  the 
relief  which  she  seeks,  unless  her  marriage 
to  the  defendant  was  shown  to  be  void. 
The  parties  were  married  on  the  16th  of 
April,  1875,  and  two  children  were  born  to 
them,  who  are  now  living.  It  was  proved 
in  the  case,  and  not  denied,  that  a  little 
more  than  four  years  before  the  complain- 
ant   and   the   defendant   were    married,   to 


ceremony  is  shown,  it  will  be  presumed 
valid  until  the  contrary  is  established; 
and  that  this  includes  the  presumption  that 
no  impediment  thereto  existed.  But  it 
was  further  pointed  out  in  the  earlier  note 
that  while  this  was  true  in  respect  of  a 
single  marriage,  it  was  also  generally  true 
that  the  presumption  shifts  to  the  second 
marriage  of  one  who  remarries  during  the 
life  of  a  former  spouse.  To  ascertain 
whether  these  statements  are  likewise  ap- 
plicable to  the  later  cases  is  the  purpose 
of  the  present  note. 

When  a  marriage  is  shown  to  have  been 
celebrated,  the  law  raises  a  strong  presump- 
tion in  favor  of  its  validity.  Reifschneidcr 
V.  Reifschneidcr,  241  111.  92.  89  N.  E.  255. 
This  presumption  is  one  of  the  strongest 
known  to  the  law;  for  the  law  presumes 
morality,  not  immorality;  marriage,  not 
concubinage;  legitimacv,  not  bastardy. 
Maier  v.  Brock,  222  Mo.  74,  133  Am.  St. 
Rep.  613,  120  S.  W.  1167,  17  A.  &  E.  Ann. 
Cas.  673.  A  strong  presumption  always 
obtains  that  a  child  born  either  in  lawful 
wedlock,  or  within  the  competent  time  after 
its  termination,  .is  legitimate;  and  before 
it  can  be  found  to  be  a  bastard,  the  proof 
must  be  clear  and  convincing.  Powell  v. 
Stote,  84  Ohio  St.  165,  — L.R.A.(N.S.)  ~, 
95  N.  £.  660.  When  a  ceremonial  marriage 
is  established,  it  is  presumed  that  the  par- 
ties compli^  with  all  the  preliminary  re- 
2uirement8.  Clayton  v.  Haywood,  —  Tex. 
!iv.  App.  — ,  133  S.  W.  1082.  So,  the  au- 
thority of  the  officiating  officer,  together 
with  all  other  prerequisites,  will  be  pre- 
sumed in  the  absence  of  countervailing  evi- 
dence, where  the  marriage  is  consummated 
with  the  belief  on  the  part  of  either  or  both 
of  the  contracting  parties  that  they  have 
been  lawfully  joined  in  marriage.  Weath- 
erall  v.  Weatherall,  56  Wash.  344,  105  Pac. 
822.  But  the  presumption  of  removal  of 
prior  obstacles  in  support  of  a  marriage 
does  not  prevail  where  it  is  attacked,  and 
evidence  is  introduced  on  either  side,  but 
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the  question  then  becomes  one  of  fact  to 
be  decided  in  the  light  of  all  the  circum- 
stances and  the  reasonable  inferences  from 
them.  Turner  v.  Williams,  202  Mass.  500, 
24  L.R.A.(N.S.)  1199,  132  Am.  St.  Rep. 
511,  89  X.  E.  110. 

The  rule  that  when  the  existence  of  a 
person,  a  personal  relation,  or  a  state  of 
things,  is  once  established  by  proof,  the 
law  presumes  that  he  or  it  continues  to 
exist  as  before,  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised. 
— ^applies  to  the  marriage  status  (Hilliard 
V.  Wisconsin  L.  Ins.  Co.  137  Wis.  208,  117 
N.  W.  999),  so  that,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed 
that  persons  once  married  continued  to 
bear  to  each  other  the  relation  of  husband 
and  wife.  Killackey  v.  Killackey,  156 
Mich.  127,  120  N.  W.  680. 

Tq  overcome  the  presumption  of  the  va- 
lidity of  a  marriage,  the  evidence  must  be 
so  strong  and  persuasive  as  to  leave  no 
room  for  a  reasonable  doubt.  Maier  v. 
Brock,  supra.  And  the  fact  that  years 
after  the  marriage,  no  record  of  it  or  of 
the  issuance  of  a  license  can  be  found,  is 
not  sufficient  to  overcome  the  presumption 
which  the  law  invokes  in  support  of  the 
legality  of  a  marriage;  and  this  is  especial- 
ly true  where  the  marriage  took  place  in  a 
jurisdiction  under  whose  marriage  license 
statute  the  failure  to  procure  a  license  does 
not  invalidate  the  marriage.  Ollschlager 
V.  Widmer,  65  Or.  145,  105  Pac.  717. 

Plural  marriages. 

A  marriage  sought  to  be  annulled  upon 
the  ground  of  the  previous  marriage  of  one 
of  the  parties  will  be  presumed  valid  until 
the  contrary  is  shown  (Ricard  v.  Ricard. 
143  Iowa,  182,  26  L.R.A.(N.S.)  500,  136 
Am.  St.  Rep.  763.  121  N.  W.  525,  20  A. 
&  £.  Ann.  Cas.  1346),  for  the  law  seizes 
upon  all  presumptions  of  law  and  fact  to 
sustain   a  marriage   alleged  to  be   invalid 
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wit,  in  March,  1871,  she  went  through  a 
marriage  ceremony  with  one  James  Mc^ 
Ginn,  and  that  the  marriage  was  solem- 
nized  by  a  priest  of  the  Roman  Catholic 
church.  She  declared,  however,  upon  the 
witness  stand,  that  at  the  time  this  cere- 
mony was  performed  she  was  only  eleven 
years  old;  that  in  conducting  it  the  priest 
used  the  Latin  language;  and  that  she  did 
not  understand  that  she  was  being  married 
to  McGinn,  but  supposed  that  she  was  be- 
ing "made  a  Catholic,"  that  being  what  she 
was  told  b]^  the  priest  and  by  McGinn. 
She  also  testified  that  she  and  McGinn  sep- 
arated immediately  after  the  ceremony  was 
performed,  and  that  she  never  saw  him 
afterward.  The  vice  chancellor  accepted 
this  story  of  the  complainant  as  true,  and 
held  that,  as  the  marriage  between  her  and 
McGinn  had  been  contracted  before  she  had 
reached  the  age  of  consent,  it  was  null  and 
void. 

We  are  not  all  convinced  of  the  truth  of 
the  complainant's  story  with  relation  to 
her  marriage  with  McGinn.  The  unlikeli- 
hood of  a  Roman  Catholic  priest  being  will- 


ing to  perform  a  marriage  ceremony  .where 
one  of  the  parties  was  a  little  girl  of  eleven 
years,  without  knowing  whether  or  not  it 
met  with  the  approval  of  her  parents  or 
guardians,  is  apparent.  Equally  apparent 
is  the  improbability  that  he  would  be 
guilty  of  so  gross  a  fraud  as  is  charged 
against  him  in  leading  the  child  to  believe 
that  it  was  something  other  than  a  mar- 
riage ceremony  which  was  being  performed. 
We  might,  perhaps,  be  compelled  to  accept 
the  plaintiff's  testimony  upon  this  point, 
notwithstanding  its  improbability,  if-  she 
appeared  in  other  respecfs  to  be  an  entirely 
credible  and  trustworthy  witness.  But  this 
is  not  the  fact.  There  is  much  in  the 
proofs  which  affect  unfavorably  the  credit 
to  be  accorded  to  her  testimony,  and  she  is 
directly  contradicted  by  the  defendant  upon 
the  matter  of  her  age;  for  her  marriage 
with  him  followed  four  years  and  one 
month  after  that  with  McGinn,  and  he  tes- 
tifies that  she  was  then  twenty  or  twenty 
one  years  old.  Moreover,  we  consider  it 
significant  that,  although  contradicted  upon 
this  vital  point,  the  complainant  made  no 


upon  the  ground  that  at  the  time  of  its 
consummation  one  of  the  parties  had  a  liv- 
ing spouse.  Thomas  v.  Thomas,  53  Wash. 
297,  101  Pac.  865.  A  man  who,  with  knowl- 
edge of  all  the  facts  and  circumstances,  in- 
duces a  woman  to  marry  him  by  represent- 
ing to  her  that  her  former  marriage  with 
another  was  void,  cannot,  in  defense  to  an 
action  against  him  for  separation,  invoke 
the  presumption  of  the  validity  of  the  cere- 
monial first  marriage,  to  overcome  the  pre- 
sumption of  the  validity  of  his  marriage 
with  the  plaintiff.  Johannessen  v.  Johan- 
nessen,  70  Misc.  361,  128  N.  Y.  Supp.  892. 
So,  one  attempting  to  set  aside  a  marriage 
settlement  alleged  to  have  been  secured 
by  the  woman's  false  representation  that 
she  was  single  has  the  burden  of  showing 
the  existence,  at  the  time  of  the  second 
marriage,  of  a  valid,  subsisting  prior  one. 
Turner  v.  Williams,  202  Mass.  600,  25 
L.RA.(N.S.)  1199,  132  Am.  St.  Rep.  611, 
89  N.  E.  110.  The  presumption  of  marriage 
from  cohabitation  and  repute  will  not  be 
invoked  against  a  subsequent  ceremonial 
marriage  of  one  of  the  parties.  Wallace's 
Estate,  40  Pa.  Super.  Ct.  595.  Or  if  such 
presumption  be  invoked,  proof  of  a  subse- 
quent actual  marriage  will  overcome  it. 
Re  Campbell,  12  Cal.  App.  707,  108  Pac. 
669,  rehearing  denied  in  12  CaL  App.  724, 
108  Pac.  .676.  In  the  absence  of  any  evi- 
dence as  to  the  date  of  a  woman's  prior 
marriage  to  another  man,  or  as  to  their 
relation  since  that  marriage,  or  as  to  the 
continuance  or  termination  of  such  rela- 
tion, the  presumption  of  legality  which  at- 
taches to  the  second  marriage  must  be  held 
not  to  have  been  impeached,  Killackey  v. 
Killackey,  supra.  And  the  presumption  of 
the  validity  of  a  husband's  second  marriage 
during  the  lifetime  of  his  first  wife  will  be 
34  L.R.A.(N.S.) 


indulged,  where  it  appears  that  the  first 
wife  acquiesced  in  the  second  marriage,  and 
that  her  son  recognized  the  legitimacy  of 
the  children  of  the  second  marriage,  and  it 
appears  that  the  parties  to  both  marriage^ 
which  occured  sixty  years  ago,  have  been 
dead  at  least  twenty-five  years.  Re  Stan- 
ton, 123  N.  Y.  Supp.  458.  It  was,  how- 
ever, held  in  Re  Fitzgibbons,  162  Mich. 
416,  139  Am.  St.  Rep.  670,  127  N.  W.  313, 
that  where  a  husband  died  without  knowl- 
edge upon  the  part  of  himself  or  of  his  wife, 
of  the  previous  death  of  his  former  wife,  it 
would  not  be  presumed  that  the  parties  en- 
tered into  a  new  contract  after  the  re- 
moval of  the  impediment,  for  the  purpose 
of  validating  the  second  marriage. 

AfiSrmative  proof  of  an  alleged  statute 
of  another  state  validating  slave  marriages 
must  be  introduced  before  it  will  be  con- 
sidered for  the  purpose  of  defeating  a  sub- 
sequent marriage  of  one  of  the  parties.  Re 
Campbell,  supra.  And  the  presumption 
that  a  marriage  performed  in  another  state 
was  entered  into  in  accordance  with  its 
laws  will  not  be  invoked  in  respect  of  an 
alleged  first  marriage  in  another  state,  in 
a  prosecution  for  bigamy.  Staley  v.  Stiate, 
87  Neb.  639,  127  N.  W.  878.  In  thU  ease 
the  court  said  that  generally,  upon  proof 
of  a  marriage,  the  presumption  exists  in 
favor  of  the  lawful  union,  but  that  where 
two  successive  marriages  occur,  the  pre- 
sumption in  favor  of  the  legality  of  each 
is  equal,  and  that  actual  marriage  must  be 
established  by  proof.  The  facts  in  the  case 
were  that  the  parties  to  the  first  marriage 
were  first  cousins,  and  that  the  laws  of 
Nebraska  forbade  the  marriage  of  cousins 
of  the  whole  blood,  and  the  court  said  that, 
to  sustain  a  conviction,  the  state  should 
have  established  either  that  the  parties  to 
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effort  to  support  her  statement  as  to  her 
&g6  by  other  proof,  notwithstanding  that 
her  mother  was  living  with  her  at  the  time 
of  the  trial,  and,  presumably,  better  than 
anyone  else,  could  have  proved  the  exact 
date  of  her  birth.  We  conclude  that  the 
contention  of  the  defendant  that  his  mar- 
riage with  the  complainant  was  void  can- 
not be  decided  adversely  to  him  upon  the 
ground  that  the  marriage  of  the  latter  with 
McGinn  was  a  nullity. 

Assuming,  then,  that  by  the  solemniza- 
tion of  the  marriage  between  the  complain- 
ant and  McGinn,  she  became  his  lawful 
wife,  is  that  fact  a  bar  to  the  relief  which 
she  seeks?  It  was  proved  in  the  case  that 
in  June,  1874,  a  suit  for  divorce  was  insti- 
tuted in  the  superior  court  of  Fairfield 
county  in  the  state  of  Connecticut  (a  court 
of  competent  jurisdiction),  in  the  name  of 
the  complainant  and  against  James  Mc- 
Ginn; and  that  such  proceedings  were  had 
thereon  that,  at  its  August  term  of  that 
year,  a  decree  was  pronounced  by  the  court 
divorcing  the  parties,  and  adjudging  the 
complainant   to   be   single   and   unmarried. 


If  full  force  and  effect  be  given  to  this 
decree,  the  subsequent  marriage  of  the 
complainant  and  defendant  must,  of  course, 
be  held  to  be  entirely  valid.  The  defend- 
ant, however,  insists  that  it  must  be  dis- 
regarded (1)  because  of  the  fact  (which  he 
claims  has  been  shown  by  the  proofs)  that 
neither  the  complainant  nor  McGinn  were 
residents  of  the  state  of  Connecticut  at  the 
time  of  the  institution  of  the  suit,  or  dur- 
ing its  pendency;  and  (2)  because  the  suit 
was  not  instituted  by  the  complainant,  or 
by  her  authority,  but  by  her  mother  and 
brother  without  her  knowledge,  as  she  her- 
self stated  on  the  witness  stand. 

Assuming,  for  the  purpose  of  deciding 
the  case,  that  the  contention  of  the  defend- 
ant must  prevail,  and  the  decree  of  the 
Connecticut  court  must  be  disregarded, 
what  is  the  situation?  There  was  no  tes- 
timony, except  hearsay,  as  to  McGinn's  be- 
ing alive  or  dead  at  any  time  later  than 
ten  months  after  his  marriage  with  the 
complainant.  He  may  have  been  dead  at 
the  time  of  the  marriage  of  the  complain- 
ant with  the  "defendant,  or  he  may  have 


the  first  marriage  were  cousins  of  the  half 
blood,  or  that,  if  they  were  cousins  of  the 
whole  blood,  notwithstanding  the  parties 
could  not  lawfully  marry  in  Nebraska,  they 
^ould  marry  in  the  foreign  state.  It  was 
said  in  Pierce  v.  Pierce,  58  Wash.  622,  109 
Pac.  45,  that  where  the  validity  of  a  mar- 
riage of  a  divorced  person  in  another  state, 
before  the  lapse  of  the  period  of  prohibition 
prescribed  by  a  statute  of  the  forum,  de- 
pended upon  the  acquisition  of  a  domicil 
in  the  other  state,  all  doubt  should  be  re- 
solved in  favor  of  the  validity  of  the  second 
marriage,  and  the  legitimacy  of  the  child 
thereof  born. 

It  has  been  held  that  from  a  marriage 
arises  the  presumption  that  a  previous  mar- 
riage of  one  of  the  spouses  was  terminated 
b^  a  divorce.  Lyon  v.  Lash,  79  Kan.  342, 
9y  Pac.  698;  Gambkr  v.  Rucker,  —  Tenn. 
— ,  137  S.  W.  499.  This  presumption  pro- 
ceeds from  the  presumption  of  innocence  on 
the  part  of  the  parties  consummating  the 
second  marriage  (McCord  v.  McCord,  — 
Ariz.  — ,  114  Pac.  968),  and  it  will  not, 
where,  several  years  after  the  wife's  first 
marriage,  the  first  husband  obtained  a  di- 
vorce, be  regarded  as  overcome  upon  the 
theory  that  such  fact  constitutes  presump- 
tive evidence  that  she  did  not  obtain  a  di- 
vorce in  the  meantime.  Wingo  v.  Rudder, 
—  Tex.  Civ.  App.  — ,  120  S.  W.  1073.  The 
presumption  of  the  continuance  of  a  valid 
marriage  in  favor  of  a  wife  asserting  a 
right  £>  dower  is  superseded  by  the  pre- 
sumption that  it  was  dissolved  by  divorce, 
where  it  appears  that  the  marriage  took 
place  in  a  foreign  country,  after  which  the 
husband  immigrated  to  America,  where, 
during  thirty  years'  residence,  he  con- 
tracted three  other  marriages,  all  of  which] 
were  valid  if  the  first  marriage  was  dis-J 
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solved.  Maier  v.  Brock,  222  Mo.  74,  1313 
Am.  St.  Rep.  613,  120  S.  W.  1167,  17  A.  & 
E.  Ann.  Cas.  673,  followed  in  Maier  v. 
Waters,  222  Mo.  102,  120  S.  W.  1174.  But 
since  an  averment  of  the  nonexistence  of  a 
divorce  from  the  bonds  of  the  first  mar-, 
riage  is  in  the  negative,  it  is  not  neces- 
sary to  introduce  plenary  proof,  in  order  to 
support  such  averment,  and  to  overcome  th<> 
presumption  of  the  validity  of  the  second 
marriage;  but  it  is  enough  that  there  is 
introduced  such  evidence  as,  in  the  ab- 
sence of  all  counter  testimony,  will  afford 
reasonable  ground  for  presuming  that  the 
allegation  is  true.  McCord  v.  McCord,  su- 
pra. Therefore  evidence  is  sufficient  to  es- 
tablish the  nonexistence  of  a  divorce,  and 
to  overcome  the  presumption  of  the  valid- 
ity of  a  second  marriage  of  one  of  the  par- 
ties, where  it  shows  that  .  no  divorce  is 
recorded  in  the  respective  counties  in  which 
the  parties  to  the  first  marriage  have  re- 
sided since  their  separation.  Sullivan  v. 
Grand  Lodge,  K.  P.  —  Miss.  — ,  62  So.  360. 
The  presumption  of  the  validity  of  a 
marriage  overcomes  that  of  the  continued 
life  of  a  former  spouse.  Ibid.  In  this  case, 
the  presumption  was  indulged  in  favor  of 
the  second  marriage  of  a  woman  who 
claimed  the  proceeds  of  a  policy  on  the  life 
of  the  second  husband,  in  opposition  to  the 
claim  of  a  subsequent  wife  of  the  latter. 
But  no  presumption  that  a  first  wife  wad 
sentenced  to  imprisonment  for  life  will  bo 
indulged  for  the  purpose  of  validating  the 
husband's  second  marriage  during  her  life- 
time, by  virtue  of  a  statute  under  which 
a  spouse  is  entitled  to  remarry  upon  the 
other's  being  finally  sentenced  to  imprison- 
ment for  life    Re  Stanton,  supra. 
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been  alive.  What  the  fact  is  we  are  not 
shown.  The  law  presumes  a  continuation 
of  life  until  seven  years  have  elapsed  after 
a  person  has  been  last  heard  of;  and,  if 
this  presumption  is  accepted  as  equivalent 
to  proof  of  the  fact,  the  marriage  of  the 
complainant  and  defendant  is  void.  Not 
only'  is  it  void,  but  it  is  bigamous,  and  the 
complainant  is  guilty  of  the  crime  of  biga- 
my, the  defendant  has  (unwittingly)  com- 
mitted the  crime  of  adultery,  and  their 
children  are  bastards.  But  it  is  also  a 
maxim  of  the  law  that  every  person  shall 
be  presumed  innocent  of  a  crime  until 
proved  guilty  thereof;  and  if  this  presump- 
tion is  to  prevail,  the  complainant  has  not 
been  guilty  of  the  crime  of  bigamy,  and 
the  defendant  has  not  been  guilty  of  the 
crime  of  adultery.  The  law  also  presumes 
that  children  who  have  been  bom  as  the 
result  of  a  cer^nonial  marriage  are  legiti- 
mate. Sparks  v.  Ross,  75  N.  J.  Eq.  550, 
552,  73  Atl.  241.  All  of  these  latter  pre- 
sumptions are  absolutely  antagonistic  to 
the  presumption  of  the  continuance  of  the 
life  of  McGinn.    Which  is  to  prevail? 

In  the  case  of  Rex  v.  Twyning,  2  Barn.  & 
Aid.  386,  20  Revised  Rep.  480  (an  appeal 
from  the  quarter  sessions  court  of  Glou- 
cester county),  the  court  of  King's  bench 
had  before  it  a  similar  problem  for  solu- 
tion. Bayley,  J.,  expressed  himself  upon 
the  point  as  follows:  "The  law  presumes 
the  continuation  of  life,  but  it  also  pre- 
sumes against  the  commission  of  crimes, 
and  that  even  in  civil  cases,  until  the  con- 
trary be  proved.  .  .  .  There  is  a  mar- 
riage of  .  ,  .  [Mary  Burns]  with  Fran- 
cis Burns  which  is  prima  facie  valid,  but 
the  year  before  that  took  place  she  was 
the  wife  of  Richard  Winter,  and  if  he  was 
alive  at  the  time  of  the  second  marriage, 
it  was  illegal,  and  she  was  guilty  of  biga- 
my. But  are  we  to  presume  that  Winter 
was  then  alive?  If  .  .  .  [she]  had 
been  indicted  for  bigamy,  it  would  clearly 
not  be  sufficient.  In  that  case  Winter  must 
have  been  proved  to  have  been  alive  at  the 
time  of  the  second  marriage.  It  is  con- 
tended that  his  death  ought  to  have  been 
proved,  but  the  answer  is  that  the  pre- 
bumption  of  law  is  that  he  was  not  alive, 
when  the  consequence  of  his  being  so  is 
that  another  person  has  committed  a  crim- 
inal act.  I  think,  therefore,  that  the  ses- 
sions decided  right  in  holding  the  second 
marriage  to  have  been  valid,  unless  proof 
had  been  given  that  the  first  husband  was 
alive  at  the  time."  Best,  J.,  concurred, 
Haying:  "The  sessions  .  .  .  had  a  right 
to  presume  that  the  .  .  .  [woman]  had 
not  committed  a  crime;  and,  if  so,  the  sec- 
ond marriage  would  be  valid,  unless  proof 
had  been  given  of  the  first  husband  being 
.J4  L.R.A.(N.S.) 


then  alive.  The  cases  cited  are  very  dis- 
tinguishable; they  only  decide  that  seven 
years  after  a  person  has  been  last  heard 
of,  you  are  in  all  cases  to  presume  his 
death.  But  they  do  not  show  that  where 
conflicting  presumptions  exist,  you  may  not 
presume  the  death  at  an  earlier  period. 
Now  those  conflicting  presumptions  exist 
here,  and  I  think  the  sessions  were  war- 
ranted in  presuming  the  death  of  the  first 
husband  on  the  ground  that  they  would 
not  presume  that  the  woman  had  commit- 
ted bigamy."  Rex  v.  Twyning  was  ap- 
proved and  followed  by  the  supreme  court 
of  Vermont  in  the  case  of  Greensboro  v. 
Underbill,  12  Vt.  604. 

In  the  later  case  of  Lapsley  v.  Grierson, 
1  H.  L.  Cas.  498,  the  case  was  commented 
upon  and  explained,  but  not  overruled.  Lord 
Campbell  saying:  "What  is  there  said  by 
Mr.  Justice  Bayley  has  been  much  mis- 
understood. He,  who  was  one  of  the  most 
learned,  accurate,  and  conscientious  of 
judges,  never  laid  down  what  in  this  argu- 
ment has  been  attributed  to  him.  All  that 
he  said  was  that  there  were  presumption d 
of  law  on  both  sides,  and  that,  as  the  quar- 
ter sessions  had  come  to  a  conclusion  upon 
the  facts,  the  court  of  King's  bench  would 
not  say  that  in  fact  they  had  come  to  a 
wrong  conclusion."  With  due  respect  to 
the  learning  and  acumen  of  Lord  Campbell, 
we  cannot  agree  with  him  in  the  construc- 
tion which  he  puts  upon  the  language  of 
Mr.  Justice  Bayley.  The  declaration  of  the 
latter  that  '^he  presumption  of  law  is  that 
he  (the  first  husband)  was  not  alive,  when 
the  consequence  of  his  being  so  is  that 
another  person  has  committed  a  criminal 
act,"  seems  to  us  hardly  equivalent  to  say- 
ing that,  as  the  quarter  sessions  had  come 
to  a  conclusion  upon  the  facts,  the  court 
of  King's  bench  would  not  say  that  its 
conclusion  was  wrong.  As  we  read  the 
Twyning  Case,  it  establishes  the  proposi- 
tion that  where  a  marriage  is  solemnized 
between  a  man  and  woman,  it  is  prima 
-facie  valid,  and  (inferentially)  that  issue 
born  of  that  marriage  is  prima  facie  legiti- 
mate; and,  further,  that  when  the  validity 
of  the  marriage  is  attacked  upon  the 
ground  that  one  of  the  parties  to  it  had 
a  husband  or  wife  living  at  the  time  it  was 
contracted,  the  party  asserting  its  invalidi- 
ty must  not  only  prove  the  former  mar- 
riage, but  also  that  the  former  husband  or 
wife  was  then  living;  and  that  such  fact  is 
not  proved  by  showing  that  the  former  hus- 
band or  wife  was  alive  at  a  time  less  than 
seven  years  previous  to  the  time  of  the 
second  marriage.  To  this  extent  we  con- 
sider the  decision  logically  sound;  that  it 
establishes  a  wise  public  policy  tending  to 
safeguard  the  rights  of  children  after  the 


1911. 


VREELAND  y.  VREELAND. 


946 


death  of  their  parents,  and  when  their 
ability  to  prove  their  legitimacy  may  be 
ditllcult,  and  makes  more  secure  and  stable 
property  rights  which  descend  to  the  heirs 
and  next  of  kin,  devisees,  and  legatees  of 
decedents.  It  further  holds  that,  at  tho 
expiration  of  twelve  months  after  the  for- 
mer husband  or  wife  has  been  last  heard 
of,  the  presumption  that  he  or  she  is  still 
alive  ceases  to  be  strong  enough  to  over- 
come the  antagonistic  presumptions  of  the 
validity  of  the  second  marriage,  the  legiti- 
macy of  the  issue  resulting  from  it,  and  the 
innocence  of  crime  on  the  part  of  the  per- 
sons contracting  it.  It  cannot  be  disputed 
that  the  presumption  of  continuing  life 
grows  weaker  as  time  passes.  It  is  stronger 
the  day  after  a  person  disappears  than  it 
is  a  year  after.  Stronger  after  the  expira- 
tion of  a  year  than  at  the  end  of  two 
years.  Stronger  then  than  at  the  expira- 
tion of  five  or  six  years.  At  the  end  of 
seven  years  it  has  become  so  attenuated 
that  the  law  terminates  its  existence. 

Whether  the  judges  who  decided  Rex  v. 
Twyning  were  right  in  considering  that 
this  presumption  has  become  so  weakened 
after  the  lapse  of  twelve  months  as  to  be 
compelled  to  give  way  to  the  conflicting 
presumptions  therein  recited  is  a  question 
not  involved  in  the  determination  of  the 
present  case,  for  here  the  time  which  had 
elapsed  between  the  disappearance  of  Mc- 
Ginn and  the  marriage  of  the  complainant 
and  defendant  was  between  three  and  four 
years.  We  think  that  after  the  expiration 
of  that  period  of  time,  the  presumption 
that  he  was  still  living  had  become  so  re- 
duced in  strength  as  to  be  overcome  by 
those  to  which  it  was  opposed,  and  that 
consequently  the  defendant  has  failed  to 
establish  his  contention  that  the  complain- 
ant had  a  husband  living  at  the  time  of 
her  marriage  to  him. 

The  decree  appealed  from  will  be  af- 
firmed. 

Garrison,  J.,  concurring: 

I  concur  in  the  opinion  of  the  Chief  Jus- 
tice. 

In  Bower  v.  Bower,  78  N.  J.  L.  387,  74 
Atl.  522,  we  pointed  out  that  the  funda- 
mental characteristic  of  a  presumption  was 
that  it  affected  the  duty  of  producing  fur- 
ther proof.  Under  this  rule  the  presump- 
tion in  the  present  case,  in  favor  of  inno- 
cence and  legitimacy,  cast  upon  the  defend- 
ant, who  was  in  effect  asserting  his  own 
guilt  and  that  of  the  complainant,  and  the 
illegitimacy  of  their  offspring,  the  duty  of 
producing  proof  that  should  meet  and  over- 
come such  presumption.  This,  so  pointed 
out  by  the  Chief  Justice,  he  did  not  do.  It 
is  not  a  question  of  what  inferences  of  fact 
34  L,R.A.(N.S.; 


might  logically  be  indulged  in,  but  of  a 
rule  of  law,  and  of  the  defendant's  failure 
to  bring  his  case  within  it,  and  such  fail- 
ure is  not  cured  or  helped  by  the  common- 
law  rule  as  to  the  presumption  of  death,  or 
by  our  statutory  substitute  therefor. 
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RE  ESTATE  OF  MARGARET  KING,  De- 

ceased. 

(200  N.  Y.  189,  93  N.  E.  484.) 

Will  ~  bequest  to  class  ~  lapse. 

A  bequest  to  the  nephews  and  nieces  of 
testatrix's  late  husband,  "who  were  living" 
at  the  time  of  his  death,  is  one  to  indi- 
viduals, and  not  to  a  class,  and  will  lapse 
pro  tanto  as  to  all  who  predecease  the 
testatrix,  and  their  shares  will  fall  into 
the  residue,  which  is  disposed  of  by  the 
will. 

(December  13,  1910.) 

Note.'^Oift  to  persons  not  designated 
hy  name  but  by  general  descriptionf 
and  as  being  living  at  a  certain  time 
prior  to  testator's  decease,  as  a  gift 
to  individuals  to  a  calss. 

Research  has  disclosed  but  few  decisions 
in  which  the  language  in  the  testamentary 
gift  under  construction  was  so  sul!icient]y 
similar  as  to  render  their  presentation  use- 
ful in  connection  with  the  case  reported. 

Such  decisions,  however,  lend  themselves 
to  the  generalization  that  where  the  ele- 
ment of  description  referring  to  existence  at 
a  certain  time  is  to  be  taken  merely  as  sig- 
nifying an  intention  that  persons  corres- 
ponding to  the  genera]  description,  but  who 
subsequently  come  into  existence,  should 
not  participate  in  the  testamentary  provi- 
sion, the  gift  is  one  to  a  class;  but  that 
where  such  element  may  fairly  be  taken 
in  its  ordinary  descriptive  signification,  the 
gift  is  not  to  a  class,  but  to  the  individuals 
answering  the  description  at  the  time  re- 
ferred to. 

In  Morse  v.  Mason,  11  Allen,  36,  where  a 
testatrix  devised  her  residuary  estate  "to 
the  surviving  children,  not  knowing  all 
their  names,  of  my  late  sister,  Nancy 
Mason,  they  living  in  the  State  of  Maine, 
to  be  divided  equally  between  them  all," 
it  was  held  that  the  language  of  the  gift 
showed  that  the  testatrix  would  have  giv- 
en the  property  to  her  sister's  children  by 
name  if  she  had  known  what  their  nanieit 
were,  and  therefore  that  the  children  amon^ 
whom  the  residue  was  intended  to  be  equal- 
ly divided  were  those  surviving  at  the  time 
the  will  was  made. 

In  Starling  v.  Price,  16  Ohio  St.  29. 
d^here  a  testator  made  a  bequest  "to  each 
of  the  daughters  that  is  now  living"  of  one 
of  his  nieces,  it  was  held  that,  taking  into 
consideration  the  fact  that  testator  was  a 
60 
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APPEAL  by  the  executors  of  the  estate 
of  Dyckman  Odell,  deceased,  from  an 
order  of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirm- 
ing a  decree  of  the  Surrogate  Court  for 
Orange  County  settling  the  accounts  of 
Rufus  King  as  executor  of  the  last  will 
and  testament  of  Margaret  King,  deceased, 
and  directing  the  distribution  of  the 
moneys  in  his  hands  in  accordance  with 
the  provision  of  the  fourth  provision  of 
her  will.     Reversed. 

Statement  by  Werner,  J.: 

One  Margaret  King  died  in  July,  1906, 


leaving  a  last  will  and  testament  dated  the 
30th  (lay  of  March,  1876,  which  was  ad- 
mitted to  probate  in  the  surrogate's  court 
of  Orange  county  on  the  17th  day  of  July. 
1906.  Letters  testamentary  were  there- 
upon issued  to  Rufus  King,  who  was  nomi- 
nated in  the  will  as  executor.  In  this  will 
the  testatrix,  after  sundry  dispositions  to 
next  of  kin,  made  the  following  provision 
for  certain  nephews  and  nieces  of  her 
deceased  husband:  '*Fourthlv.  1  sive 
and  devise  to  my  executors,  hereinafter 
named,  my  house  and  lot  No.  138  Seventh 
avenue,  west  side,  third  door  below 
Twentieth  street,  New  York  city,  in  trust. 


bachelor  whose  principal  legatees  and  dev- 
isees were  his  nephews  and  nieces  and 
their  children;  who  were  very  numerous, 
many  of  them  bearing  the  same  name,  so 
that  it  was  likely  that  in  drafting  his  will 
testator  would  resort  to  phraseology  de- 
scriptive of  the  person  of  his  legatees  and 
devisees,  in  preference  to  an  enumeration 
of  them  by  name,  as  being  less  tedious  anc| 
more  concise;  the  further  fact  that  in  none 
of  the  provisions  of  a  lengthy  will  was 
there  any  express  and  unequivocal  provi- 
sion made  for  any  person  unborn  at  the 
time  of  its  writing,  except  in  one  instance, 
which  was  by  way  of  a  limitation  over  upon 
a  contingency;  ard  the  fact  that  while 
testator  niiglit  be  presumed  to  have  been 
acquainted  with  the  birth  of  another  daugh- 
ter to  his  niece,  he  made  no  provision  for 
her  in  codicils  subsequently  executed;  to- 
gether with  the  consideration  that  the  ef- 
fect of  construing  the  gift  as  one  to  a  class 
would  have  been  to  take  it  as  evincing  an 
intention  to  provide  for  future  daugliters  of 
the  niece,  but  not  for  any  future  son, — it 
was  apparent  that  testator  employed  the 
phrase  under  the  construction  as  descrip- 
tive of,  and  for  the  purpose  of  identifying, 
individual  persons  known  to  him,  and  as  a 
substitute  for  the  proper  names  of  such 
persons,  and  not  as  the  mere  designation 
of  a  class  of  persons. 

Jn  Coffin's  Estate,  4  Pa.  Dist.  R.  93,  it 
is  said  by  way  of  illustration  that  where  a 
gift  is  to  "the  brothers  and  sisters  of  A 
living  at  the  death  of  B,"  and  B  dies  before 
the  testator,  the  class  being  thus  ascer- 
tained to  consist  of  C,  B,  D,  &  F,  the 
death  of  one  of  them  will  cause  a  lapse  in- 
uring to  the  benefit  of  the  residuary 
legatee,  and  the  surviving  brothers  and  sis- 
ters will  take  no  more  than  their  original 
shares.  This  statement,  however,  is  not 
material  to  the  decision,  and  in  view  of 
certain  of  the  English  decisions  which  fol- 
low may  scarcely  be  considered  good  law. 

In  Jones  v.  Hunt,  96  Tenn.  369,  34  S.  W. 
693,  a  residuary  bequest  to  the  children  of 
testator's  deceased  brothers  and  sisters,  "to 
be  divided  equally  between  them,  share 
and  share  alike,  it  being  my  intention  to 
give  to  each  one  of  said  children  an  equal 
portion  of  said  residue.  Said  children  now 
reside  in  Louisiana,"  was  held  to  be  a  gift 
to  all  the  particular  nephews  and  nieces  liv- 
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ing  at  the  date  of  the  will,  the  court  say- 
ing:   "The  beneficiaries   are   particularized 
as  'the  children'  of  certain  deceased  broth- 
ers and  sisters,     .     .     .     and,  finally,  it  in 
declared,   as   a   present   existing   fact   that 
'said    children    now    reside    in    Louisiana.' 
Thus,  they  are  ^verally  referred  to  as  being 
in  existence  at  the  time  the  will  is  executed. 
The  place  of  their  then  abode  is  mentioned 
by  the  use  of  a  verb  in  the  present  tense, 
and  an  adverb  denoting  present  time, — ^*now 
reside.'     It  is  true  that  the  mere  place  of 
their  residence  is  of  no  great  moment  in  as- 
certaining the  intention  of  the  testatrix,  be- 
ing matter  of  description  only    (Morse   v. 
Mason,  11  Allen,  36;  Smith  v.  Campbell,  19 
Ves.  Jr.  400,  13  Revisecf  Rep.  224),  but  that 
their   then    residence   somewhat   was   men- 
tioned as  an   existing  fact,  as  an   actual, 
subsisting  thing  in  prcesenti,  is  a  matter  of 
controlling  importance.     Tt  shows,  beyond 
doubt,  there  being  no  conflicting  or  counter- 
vailing word  or  expression  in  the  will,  that 
all   the   particular   nephews   and  nieces   so 
designated   were   thought  of  and   provided 
for  as  persons  then   living,  and  that  each 
and  every  one  of  those  particular  nephews 
and  nieces  then  living  was  in  the  mind  of 
the  testatrix,  and  intended  to  be  included 
in  the  benefaction  given." 

In  order  adequately  to  explain  the  Eng- 
lish decisions  apparently  opposed  to  the  de- 
cision in  Re  King,  but  which  may- be  recon- 
ciled therewith  upon  the  basis  of  the  gener- 
alization made  at  the  beginning  of  this  note, 
it  is  necessary  to  advert  to  certain  case:} 
which,  so  far  as  the  testamentary  provi- 
sions therein  under  construction  are  con- 
cerned, do  not  properly  fall  within  the  scope 
of  this  note  as  defined  by  its  title.  The 
first  of  these  is  Viner  v.  Francis,  2  Cox, 
Ch.  Cas.  190,  2  Bro.  Ch.  658,  2  Revised  Rep. 
29,  in  which  the  gift  was  to  the  children 
of  testator's  "late  sister"  who  were  not 
otherwise  particularized.  It  was  held  that 
the  fact  of  the  sister  being  dead  at  the  time 
the  will  was  made  was  not  sufficient  to 
show  that  testator  had  particular  individu- 
als in  vie\v,  but  that  he  would  be  deemed 
to  have  meant  such  of  his  sister's  children 
as  should  be  living  at  the  time  of  his  own 
decease. 

Upon  the  basis  of  this  decision  the  courts 
proceeded  to  hold  that  where  a  gift  is  made 
to  such  of  the  children  of  a  certain  person 
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to  sell  the  same  within  eighteen  months 
after  my  decease,  either  at  public  or  pri- 
vate sale,  for  the  best  price  they  can  obtain, 
and  give  to  the  purchaser  or  purchasers  a 
good  and  sufficient  deed  therefor,  and 
divide  the  entire  proceeds  of  such  sale 
equally  between  the  nephews  and  nieces  of 
my  late  husband,  being  the  children  of  his 
brother,  Rufus  S.  King,  of  New  York,  who 
were  living  at  the  death  of  my  late  hus- 
band, and  the  children  also  of  his  sister, 
Margaret  M.  Petty,  of  Orient,  Long  Island, 
share  and  share  alike^  to  them  and  their 
heirs."  This  fourth  paragraph  is  supple- 
mented   by    a    general    residuary    clause, 


which  reads  as  follows:  "Fifthly.  I  give, 
devise,  and  bequeath  to  my  sister,  Eliz- 
abeth Odell^  all  the  rest,  residue,  and  re- 
mainder of  my  property  of  whatever  kind 
and  wherever  situate,  not  herein  otherwise 
disposed  of,  to  her,  her  heirs,  and  assigns. 
But,  if  she  shall  not  survive  me,  then  the 
said  rest  and  residue  to  go  to  and  belong 
to  my  next  of  kin,  as  the  same  would  de- 
scend under  the  statute."  The  will  of  the 
testatrix  was  made  in  March,  1867,  and  her 
husband  died  in  November,  1866.  At  both 
of  these  dates  there  were  living  nine 
nephews  and  nieces  of  the  deceased  hus- 
band, four  of  whom  were  the  children  of 


as  shall  be  living  at  the  death  of  such  per- 
son, who  ia  living  at  the  time  the  will  is 
made  but  who  predeceases  the  testator,  the 
gift  is,  notwithstanding,  a  gift  to  a  class, 
so  that  in  the  event  of  the  death  of  one 
of  such  children  after  that  of  its  parent 
but  before  that  of  the  testator,  there  is  no 
lapse.  Lee  v.  Pain,  4  Hare,  201;  Cruse  v. 
Howell,  4  Drew,  215,  6  Week.  Rep.  271. 
And  see  also  Re  Kinnear,  90  L.  T.  N.  S. 
537,  in  which  it  was  held  that,  under  such 
a  combination  of  circumstances,  a  substi- 
tutional gift  to  the  children  of  deceased 
children  does  not  take  effect  in  the  case  of 
a  child  surviving  its  parent  but  dying  in 
testator's  lifetime. 

Accordingly  when  the  question  arose  in 
Leigh  v.  Leigh,  17  Beav.  605,  23  L.  J.  Ch.  N, 
S.  287,  18  Jur.  115,  2  Week.  Rep.  205,  as  to 
whether,  in  the  case  of  a  bequest  to  ''all 
the  present  born  children"  of  a  certain  per- 
son, the  share  of  one  of  such  children  who 
died  between  the  date  of  the  will  and  the 
death  of  testatrix  lapsed,  the  court  pro- 
ceeded to  hold  that  the  gift  was  one  to  a 
class,  and  therefore  that  there  was  no  lapse, 
evidently  regarding  the  words  "present 
born"  merely  as  precluding  any  fluctua- 
tion by  addition,  rather  than  as  referring 
to  the  then  existing  children  as  individuals. 

And  the  foregoing  decisions  evidently 
exerted  a  strong  influence  in  inducing  the 
court  in  Dimond  v.  Bostock,  L.  R.  10  Ch. 
358,  to  consider  the  phrase,  "who  was  living 
at  the  time  of  his  death,"  in  a  residuary 
bequest,  "in  trust  for  all  the  nephews  and 
nieces  in  the  first  degree  of  relationship 
to  my  late  husband,  Ellis  Bostock,  who  were 
living  at  the  time  of  his  decease^  excepting 
[certain  individuals],  in  equal  shares  as 
tenants  in  common,"  as  showing  merely  that 
the  class  was  not  to  be  capable  of  increase; 
the  statement  being  made  by  one  of  the 
justices  participating  in  the  decision  that, 
if  it  had  b^en  the  first  occasion  On  which 
the  point  had  arisen,  there  might  have  been 
good  ground  for  contending  that  the  lega- 
tees were  personce  deaigndtw,  just  as  if  the 
testator  had  mentioned  their  names.  It 
should,  however,  be  observed  in  connection 
with  this  case  that,  the  bequest  being  of 
residuary  estate,  a  construction  which 
would  have  occasioned  u  lapse  with  respect 
to  the  shares  of  nephews  and  nieces  dying  1 
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in  the  lifetime  of  testatrix  would  have  oc- 
casioned a  partial  intestacy, — a  circum- 
stance which,  although  not  alluded  to,  may 
have  exerted  a  strong  influence  upon  the 
court. 

But  where  the  element  of  description  is 
such  as  not  to  be  explainable  upon  the  the- 
ory of  an  intention  to  restrict  the  mem- 
bership of  the  presumed  class,  the  English 
courts  have  construed  the  gift  as  one  of  the 
individuals  comprehended  by  the  terms  of 
the  description. 

Thus  in  Ackerman  v.  Burrows,  3  Ves.  & 
B.  54,  a  bequest  in  the  form  of  a  letter  to 
testator's  mother  and  sisters,  expressing  the 
wish  that  his  property  should  "be  divided 
amongst  you,"  was  held  to  afford  the  infer- 
ence that  testator  meant  that  the  individu- 
als to  whom  the  letter  was  addressed  were 
the  objects  of  the  provision. 

And  in  Re  Ham,  2  Sim.  N.  S.  106,  where 
testator  directed  that  a  sum  of  stock 
should  be  divided  "between  and  amongst  the 
said  relations  of  my  said  late  wife  in  such 
manner,  shares,  and  proportions  as  would 
have  been  the  case,  in  case  my  said  late 
wife  had  died  possessed  of  the  said  sum  of 
£6,000  stock,  a  spinster  and  intestate,"  it 
was  held  that,  if  the  beneficiaries  of  the 
gift  should  be  limited  to  those  who  sur- 
vived the  testator,  they  would  not  take  it 
either  in  the  same  manner  or  in  the  same 
shares  and  proportions  as  they  would  have 
taken  at  the  wife's  death  under  the  statute 
of  distributions,  and  therefore  that  the 
shares  of  those  of  the  wife's  relations  who 
would  have  taken  by  inheritance  from  her 
at  the  time  of  her  death,  but  who  died  in 
testator's  lifetime,  lapsed. 

And  in  Kekewich  v.  Barker,  88  L.  T.  N. 
S.  130,  a  bequefst  of  a  residuary  estate  in 
trust  for  two  certain  persons  "and  the  chil- 
dren now  living"  of  another  person,  who 
should  attain  the  age  of  twenfy-one  or,  it 
females,  marry,  was  a  gift  to  persons,  exact- 
ly as  if  they  were  named. 

As  to  whether  the  statute  against  laps- 
ing in  cases  of  bequest  to  children  applies' 
in  case  of  a  bequest  to  children  as  a  class, 
one  of  whom  died  leaving  descendants  be- 
fore the  execution  of  the  will,  see  Pimel 
v.  Betjemann,  2  L.R.A.(N.S.)  680  and  note. 

E.  S.  O. 
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Rufus  6.  KiDg,  a  brother  of  the  husband, 
and  five  of  whom  were  the  children  of 
Margaret  M.  Petty,  a  sister  ot  the  hus- 
band. Between  the  date  of  the  will  and  the 
death  of  the  testatrix  five  of  these  nephews 
and  nieces  died,  two  of  them  being  the 
children  of  said  Rufus  S.  King,  and  three 
of  them  the  children  of  said  Margaret  M. 
Petty,  BO  that  only  four  of  these  nephews 
and  nieces  survived  the  testatrix.  The  first 
residuary  legatee,  Elizabeth  Odell,  a  sister 
of  the  testatrix,  predeceased  the  latter,  and 
the  will  provided  that  upon  the  happening 
of  that  event  the  residuary  estate  should 
go  to  the  next  of  kin  of  the  testatrix.  Her 
only  surviving  next  of  kin  was  her  brotlier, 
Dyckman  Odell,  who  has  since  died,  and 
his  estate  is  represented  by  his  executors. 
The  matter  in  controversy  is  the  division 
of  the  proceeds  of  the  New  York  real  estate 
described  in  the  fourth  clause  of  the  will, 
and  the  question  is  whether  the  four  sur- 
viving nephews  and  nieces  of  the  deceased 
husband  of  the  testatrix  take  it  all,  or 
whether  the  shares  of  the  five  who  pre- 
deceased the  testatrix  lapsed  and  fell  into 
the  residuary  estate.  The  surrogate  de- 
cided ''that  it  was  the  intention  of  the 
said  Margaret  King  to  give  the  entire  pro- 
ceeds of  the  sale  of  the  premises  de- 
scribed in  the  fourth  paragraph  of  her  will 
to  those  nephews  of  her  late  husband  who 
were  living  at  the  time  of  his  death,  and 
who  survived  the  said  Margaret  King." 
From  the  decree  entered  upon  that  de- 
cision, an  appeal  was  taken  to  the  ap- 
pellate division,  wher^  it  was  affirmed,  and 
the  case  is  now  in  this  court  for  final  dis- 
position. 

Mr.  Lewis  C.  Piatt,  for  appellant  Tay- 
lor: 

A  legacy  to  a  person  other  than  a  lineal 
descendant  lapses  when  the  legatee  dies 
before  the  testator. 

Re  Wells?  113  N.  Y.  396,  10  Am.  St.  Rep. 
467,  21  N.  E.  137. 

The  legacy  was  to  individuals,  and  not 
to  a  class. 

1  Jarman,  Wills,  6th  ed.  269;  Re  Kimber- 
ly,  160  N.  Y.  90,  44  N.  E.  946;  Manier  v. 
Phelps,  16  Abb.  N.  C.  123;  Re  Brown,  154 
N.  Y.  313,  48  N.  E.  637;  Re  Russell,  168 
N.  Y.  176,  61  N.  E.  166;  Herzog  v.  Title 
Guarantee  &  T.  Co.  177  N.  Y.  97,  67  L.R.A. 
146,  69  N.  E,  283;  Moffett  v.  Elmendorf, 
82  Hun,  476,  31  N.  Y.  Supp.  726;  affirmed 
in  152  N.  Y.  476,  67  Am.  St.  Rep.  629,  46 
N.  E..846. 

Mr.  William  W.  Scraffham,  for  re- 
spondents : 

The  legacy  is  to  a  class,  and  the  members 
surviving  at  the  death  of  the  testatrix  take 
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the    whole  t>f   the     fund    specified    in    the 
fourth  paragraph  of  testatrix's  will. 

2  Redf.  Wills,  4th  ed**  175,  186;  Barber 
V.  Barber,  3  Myl.  &  G.  697,  8  L.  J.  Cli.  N.  S. 
36,  2  Jur.  1029;  Jackson  v.  Roberts,  14 
Gray,  646;  Moffett  v.  Elmendorf,  152  N.  Y. 
476,  67  Am.  St  Rep.  629,  46  N.  E.  845; 
Mowatt  V.  Carow,  7  Paige,  328,  32  Am. 
Dec.  641;  Downing  v.  Marshall,  23  N.  Y. 
366,  80  Am.  Dec.  290;  Hoppock  v.  Tucker, 
69  N.  Y\  202;  Mount  v.  Mount,  3  N.  Y. 
Supp.  190;  Hornberger  v.  Hiller,  28  App. 
Div.  199,  50  N.  Y.  Supp.  1079;  affirmed 
in  163  X.  Y.  678,  57  N.  E.  1119;  Kerr  v. 
Dougherty,  59  How.  Pr.  44;  1  Jarman, 
Wills,  6th  ed.  262,  ^232;  Scliouler,  Wills, 
§§  532,  563;  Re  Kimberly,  150  X.  Y.  90. 
44  N.  E.  945;  Re  Brown,  154  X.  Y.  313,  48 
X.  E.  537;  Herzog  v.  Title  Guarantee  &  T. 
Co.  177  X.  Y.  86,  67  L.R.A.  146,  69  X.  E. 
283;  Campbell  v.  Rawdon,  18  X.  Y.  412; 
Jenkins  v.  Freyer,  4  Paige,  47;  Lorillard 
v.  Coster,  5  Paige,  206;  Re  Tallmadge,  60 
Misc.  394,  113  X.  Y,  Supp.  621;  2  Jar- 
man, Wills,  0th  ed.  p.  165,  *1009;  2  Redf. 
Wills,  4th  ed.  *171 ;  Magaw  v.  Field,  4S 
X.  Y.  668;  Dimond  v.  Bostock,  L.  R.  10 
Ch.  358,  33  L.  T.  X.  S.  217,  23  Week.  Rep. 
554;  Stires  v.  \'an  Renssalaer,  2  Bradf. 
172;  Ferrer  v.  Pyne,  81  X.  Y.  281;  Manier 
V.  Phelps,  15  Abb.  X'.  C.  125;  Roosevelt  v. 
Porter,  30  Misc.  441,  73  X.  Y.  Supp.  800; 
Re  Brownell,  60  Misc.  52,  112  X.  Y.  Supp. 
597;  Re  Chapeau,  1  Tucker,  410;  Re  Muir, 
46  Hun,  555;  Re  Russell,  168  X.  Y.  169, 
61  X.  E.  166;  Schneider  v.  Heilbron,  115 
App.  Div.  720,  101  X.  Y,  Supp.  152;  Re 
Krummenacker,  60  Misc.  55,  112  X.  Y. 
Supp.  596. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

It  has  been  justly  observed  by  some 
jurist  possessed  of  philosophical  percep- 
tion "that  no  will  has  a  twin  brother." 
This  sage  epigram  points  directly  at  the 
difficulties  encountered  by  courts  in  trying 
to  construe  wills  in  the  light  of  authority. 
These  troubles  are  nowhere  more  cogently 
illustrated  than  in  Mr.  Jarman's  Standard 
Treatise  on  the  Law  of  Wills,  where  one 
may  find  authority  for  almost  any  proposi- 
tion which  the  exigencies  of  a  given  case 
may  suggest  or  demand.  Yet,  despite  this 
confusion,  which  is  the  natural,  if  not  the 
inevitable,  outgrowth  of  efforts  to  apply 
the  law  to  a  numberless  variety  of  wills 
and  circumstances,  there  are  some  early 
rules  which  have  survived  to  keep  this 
branch  of  the  law  as  uniform  and  certain 
as  may  be.  One  of  these  ancient  and  still 
existing  rules  underlies  the  construction  to 
be  given  to  the  will  before  us.  The  broad 
question  is  whether  the  gift  in  the  fourth 
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clause  is  to  a  class,  which  is  represented  by 
those  who  sunrise  the  testatrix,  or  whether 
it  is  a  gift  to  designated  persons  in  being 
at  a  specified  time,  the  death  of  any  of 
whom,  prior  to  the  decease  of  the  testa- 
trix, caused  a  lapse  of  the  gift  pro  tanto. 

The  gift  is  to  the  nephews  and  nieces  of 
the  deceased  husband  of  the  testatrix  "who 
vTcre  living  at  the  death"  of  said  husband. 
When  this  husband  died,  in  1866,  and  when 
this  will  was  executed,  in  1867,  there  were 
nine  such  nephews  and  nieces.  The  testa- 
trix died  in  1906,  and  at  that  time  only 
four  of  the  nephews  and  nieces  were  alive. 
The  question,  more  concretely  stated,  is 
whether  these  four  survivors  take  the  whole 
gift  or  whether  the  shares  of  the  other 
Hve  lapsed  upon  their  respective  deaths. 
The  answer  depends,  as  we'  have  said,  upon 
the  nature  of  the  gift,  and  that  in  turn 
depends  upon  the  construction  of  the  fourth 
clause  of  this  will.  If  the  gift  made  by 
tliat  paragraph  was  to  a  class,  the  surviv- 
ors  are  entitled  to  the  whole;  but  if  it 
(vas  a  gift  to  designated  persons,  as  dis- 
tinguished from  a  class,  there  was  a  lapse 
of  the  shares  intended  for  those  who  prcde- 
(.eased  the  testatrix,  and  these  lapsed 
shares  fall  into  the  residuary  estate. 

A  gift  to  a  class  has  been  defined  as  "a 
gift  of  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  in  number  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time,  and 
who  are  all  to  take  in  equal  or  in  some 
other  definite  proportions,  the  share  of  each 
being  dependent  for  its  amount  upon  the 
ultimate  number  of  persons."  1  Jarman, 
Wills,  6th  ed.  *232.  This  definition  has 
been  approved  by  this  court  in  Re  Kimbcr- 
ly,  160  N.  Y.  90,  44  N.  E.  945,  and  in  other 
later  cases. 

The  exacf  converse  of  this  definition  is 
well  stated  by  Vice  Chancellor  Kindersley 
in  the  English  case  of  Cruse  v.  Howell,  4 
Drew,  217:  "If  there  is  a  bequest  to  certain 
persons  nominatimj  or  so  described  as  to 
be  fixed  at  the  time  of  the  gift,  so  that 
there  can  be  no  fluctuation,  then,  if  one 
of  them  dies  in  the  lifetime  of  the  testator, 
his  share  lapses." 

These  two  antithetical  definitions  clearly 
mark  the  line  which  must  be  followed  in 
construing  the  will  now  before  the  court. 
If  the  gift  were  to  the  nephews  and  nieces 
of  the  deceased  hiisband  of  the  testatrix 
generally,  without  designation,  restriction, 
or  limitation,  it  would  be  a  gift  to  a  class, 
because  the  ultimate  number  of  the  bene- 
ficiaries would  have  remained  uncertain 
and  Incapable  of  ascertainment  until  the 
death  of  the  testatrix.  In  that  event  the 
survivors  would,  of  course,  represent  the 
class  and  take  the  whole  gift.  But  that,  as 
we  have  se^n.  is  not  this  case.  The  gift 
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of  the  testatrix  was  not  "to  a  body  of  pcrr 
sons'  uncertain  in  number  at  the  time  of 
the  gift,  to  be  ascertained  at  some  future 
time,"  but  to  certain  persons  "so  described 
as  to  be  fixed  at  the  time  of  the  gift."    The 
bequest  was  to  the  nephews  and  nieces  of 
the  deceased  husband  of  the  testatrix  who 
were  living  at  the  time  of  his  death.    That 
was  as  distinct  a  designation  of  the  several 
beneficiaries  as  though  they  had  been  de- 
scribed nominatim.     It  was  as  though  the 
testatrix  had  named  nine  persons  and  had 
added,  "I  give  to  these  nine  nephews  and 
nieces  of  my  late  husband,  who  were  living 
at  the  time  of  his  death,  the  proceeds  of  my 
New  York  house,  share  and  share  alike." 
There  can  be  no  doubt,  we  think,  that  this 
was  a  gift  to  designated  persons  in  being 
at  a   specified   time   which    antedated    the 
death  of  the  testatrix,  and  that  there  was 
a  lapse  of  the  shares  of  those  who  did  not 
survive  her.     It  would  not  be  difiicult,  as 
we  have  suggested,  to  find   many   decided 
cases  either  to  support  or  demolish  this  o 
priori   view   of   the   case.     To   attempt   to 
analyze  or  reconcile  any  great  number  of 
them   would   only   make   "confusion   worse 
confounded." 

The  other  side  of  the  question  has  been  ' 
most  ably  stated  by  Mr.  Justice  Miller,  in 
the  appellate  division,  in  an  opinion  which 
frankly  discloses  the  author's  hesitation  in 
reaching    the    conclusion   adopted    by    his 
court.     It  is  apparent  that  he  reluctantly 
yielded   his   own   impressions   to   what   he 
supposed  to  be  the  trend  of  authority,  for 
in  one  place  he  argUes:   "If  the  testatrix 
had  in  mind  a  class,  i.  e.,  the  nephews  and 
nieces  of  her  husband,  and  not  particular 
individuals  of  the  class,  so  that  she  might 
be  presumed  to  have  intended  to  benefit  all 
of  the  class  living  at  the  time  of  her  death, 
it   is   difiicult   to   understand   why   she   re- 
stricted  the  number  by  the    clause,    'who 
were  living  at  the  death  of  mv   late  hus- 
band.'    Had    the    gift   been    to    'the   nine 
nephews   and   nieces   of   my   late   husband,' 
there  would  have  been  no  doubt,  according 
to   the   cases   hereinbefore   cited,   that  the 
gift    was    to    particular    individuals;    and 
it  seems   to  me  that,   standing  alone,   the 
expression   used  by  the  testatrix  amount^s 
to   the   same   thing."     And   again,    in   an 
earlier  paragraph  of  the  opinion  the  learned 
justice  says:    "It  would  seem  that,  where 
the  testator  fixes  a  point  of  time  for  ascer- 
taining the  donees,  which  is  prior  to  the 
mnkiiig   of   the   (^ift,   they   should   be   con- 
sidered  as  peraoncD  designata  nominatim; 
for,  in   either  case,  the  description   wouM 
tend  to  indicate  that  the  testator  had  in 
dividuals,  not  a  fluctuating  class,  in  mind." 
[136  App.  Div.  781,  139  N.  Y".  Supp.  869.] 
To  this  extent   the   argument   is   precisely 
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in  accord  with  our  views,  and  so  clearly 
stated  that  we  have  been  able  to  do  little 
more  than  to  paraphrase  it.  Certain  cases 
are  cited,  however,  as  tending  to  estab- 
lish the  contrary  rule,  and  we  shall  briefly 
analyze  them  for  the  purpose  of  showing 
that  they  are  so  variable,  in  fact,  as  to 
render  some  of  them  inapplicable  as  au- 
thorities to  the  facts  before  us;  and  when 
that  is  done  it  will  be  perceived,  we  think, 
that  the  few  which  are  really  pertinent 
tend  to  sustain  our  views. 

In  Viner  v.  Francis,  2  Cox,  Ch.  Cas.  190, 
2  Bros.  Ch.  658,  2  Revised  Rep.  29,  the  gift 
was  to  the  children  of  a  deceased  sister, 
without  describing  or  naming  them,  and 
without  any  mention  of  the  time  when  they 
were  to  be  ascertained  Tliis  was  clearly 
a  gift  to  a  class,  and  the  death  of  the  tes- 
tator was  the  time  for  ascertaining  who 
comprised  the  class,  because  there  was 
nothing  in  the  will  to  indicate  a  different 
intent.  Campbell  v.  Rawdon,  18  N.  Y. 
412.  In  the  will  before  us  there  is  a  plain 
statement  fixing  the  time  when  the  objects 
of  the  gift  are  to  be  ascertained,  and  that  is 
one  of  the  reasons  why  the  cases,  in  which 
there  is  an  unmistakable  gift  to  a  class, 
are  not  controlling  of  the  case  at  bar.  In 
Leigh  V.  Leigh,  17  Beav.  606,  23  L.  J.  Ch.  N. 
S.  287,  18  Jur.  115,  2  Week.  Rep.  205,  the 
gift  was  to  A  B  for  life,  and  after  his 
death  to  "all  the  present-born  children  of 
A  B."  That  was  held  to  be  a  legacy  to  a 
class,  evidently  upon  the  theory  that  it  was 
liable  to  fluctuation  by  diminution,  if  not 
by  addition,  but  the  short  opinion  of  Sir 
John  Romilly,  master  of  the  rolls,  makes 
no  mention  of  the  much  more  conclusive 
fact  that  the  will  contained  no  direction  as 
to  the  time  when  the  class  was  to  be 
ascertained,  and  that  is  a  point  which  dif- 
ferentiates that  case  from  this.  Then  we 
are  referred  to  Cruse  v.  Howell,  4  Drew. 
215,  from  which  we  have  quoted  what  we 
regard  as  a  fair  definition  of  a  gift  peraoncB 
designatcB,  where  it  was  held  that  a  gift 
to  take  effect  upon  the  death  of  A,  one  of 
his  children,  in  favor  of  such  of  the  testa- 
tor's other  children  who  should  be  living 
at  the  death  of  A,  was  a  gift  to  a  class. 
This  is  another  illustration  showing  that 
when,  as  in  that  case,  the  beneficiaries  are 
to  be  ascertained  at  some  future  time  after 
the  testator^s  death,  there  are  elements  of 
a  gift  to  a  class  which  we  do  not  find  in 
the  case  at  bar.  To  the  same  effect  is  the 
case  of  Magaw  v.  Field,  48  N.  Y.  668,  where 
there  was  a  devise  to  the  children  of  M, 
without  limitation,  under  a  will  made  in 
1833,  where  the  testator  lived  until  1864. 
In  Re  Smith,  L.  R.  9  Ch.  Div.  117,  38  L.  T. 
N.  S.  905,  27  Week.  Rep.  132,  the  bequest 
was  that  the  residue  of  the  estate  should 
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be  equally  divided  between  the  five  daugh- 
ters of  Samuel  and  Mary  L.  This  was  held 
to  be  a  bequest  personae  designatiB,  because 
there  was  a  distinct  limitation  as  to  the 
number  of  daughters  to  five,  so  that  after- 
born  ds^ughters  could  not  participate  in 
the  gift. 

The  case  which  seems  to  have  been  most 
influential  in  determining  the  decision  in 
the  court  below  is  Hoppock  v.  Tucker,  59 
N.  Y.  202,  210,  in  which  it  was  held  that  a 
bequest  to  J.  H.  and  W.,  children  of  A.  M., 
a  deceased  daughter  of  the  testator,  was 
a  gift  to  a  class.  The  learned  judge  who 
wrote  the  opinion  in  that  case  conceded 
that  the  clause  containing  this  bequest, 
taken  alone,  would  be  construed  as  a  be- 
quest to  the  persons  named  as  individuals, 
but  concluded  that  the  general  scheme  of 
the  will,  and  certain  specific  provisions 
thereof,  indicated  an  intent  to  regard  these 
legatees  as  members  of  a  class,  rather  than 
as  individuals.  The  will  in  that  case  was 
long  and  involved,  and  even  its  most  salient 
features  are  too  extended  for  reproduction 
here ;  but  the  point  upon  which  the  question 
turned  was  that  the  will  as  a  whole  indi- 
cated that  the  testator  intended  that  the 
issue  of  his  children,  where  they  took  un- 
der the  will,  should  take  by  representation, 
and  that  is  emphasized  by  the  following 
sentences  from  the  opinion:  '*We  cannot 
suppose  that  the  testator  intended  that 
these  children  should  take  a  comparatively 
small  legacy  as  a  class,  while  the  principal 
legacy  was  given  to  them  as  individuals. 
If  any  reason  can  be  imagined  for  a  dis- 
tinction between  these  children  and  the 
issue  of  his  other  children,  no  possible  rea- 
son can  be  supposed  for  prescribing  a  dif- 
ferent rule  for  these  children  in  taking  dif- 
ferent legacies.  These  provisiQps  and  the 
general  scheme  of  the  will,  that  the  issue 
of  all  his  children  should  take  by  repre- 
sentation, satisfies  me,  not  that  the  omis- 
sion to  prescribe  the  rule  in  the  eleventh 
clause  was  intended  to  make  the  bequest 
personal,  but  that  the  language  employed 
was  not  designed  to  have  that  effect,  and 
that  the  description  of  the  persons  as  the 
children  of  his  deceased  daughter  was  in- 
tended to  be  controlling."  Quite  apart 
from  the  reasons  given  for  that  decision, 
there  is  another,  which  is  not  mentioned 
in  the  opinion.  In  §  29  of  the  decedent  es^ 
tate  law,  which  was  taken  from  the  Revised 
Statutes,  we  find  that  "whenever  any  estate, 
real  or  personal,  shall  be  devised  or  be- 
queathed to  a  child  or  other  descendant  of 
the  testator,  and  such  legatee  or  devisee 
shall  die  during  the  lifetime  of  the  testator, 
leaving  a  child  or  other  descendant  who 
shall  survive  such  testator,  such  devise  or 
legacy  shall  not  lapse,  but  the  property  so 
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devised  or  bequeathed  shall  vest  in  the  sur- 
viving child  or  other  descendant  of  the 
legatee  or  devisee,  as  if  such  legatee  or 
devisee  had  survived  the  testator  and  had 
died  intestate."  •  Consol.  Law,  cl.  13. 
That  provision  which  seems  to  have  been 
applicable  to  Hoppock  v.  Tucker  is  not 
pertinent  here,  because  this  will  contains 
no  devise  or  bequest  to  children  of  the  tes- 
tatrix. In  following  Hoppock  v.  Tucker  the 
court  below  sought  for  indications  in  the 
will  before  us,  of  an  intent  to  regard  the 
nephews  and  nieces  referred  to  in  the  fourth 
paragraph,  as  members  of  a  class  rather 
than  as  individual's.  The  fact  that  there 
are  no  words  of  gift  to  the  nephews  and 
nieces  was  regarded  as  significant,  and  the 
disposition  of  the  second,  third,  and  fifth 
clauses  of  the  will,  making  provision  for 
the  brothers  and  sister  of  the  testatrix,  are 
cited  as  affording  some  evidence  that  in 
the  fourth  clause  the  testatrix  was  speaking 
of  a  class.  We  think  otherwiee.  Neither 
the  nature  nor  the  extent  of  the  bequests 
made  in  the  second  and  third  clauses  of 
the  will  seem  to  suggest  any  reason  to  sup- 
port that  conclusion. 

This  discussion  of  the  cases  cited  by  the 
court  below  in  support  of  its  decision  is 
but  a  preface  to  the  volume  that  would  have 
to  be  written  if  we  should  consider,  aeria- 
tim,  the  many  cases  set  forth  in  the  ex- 
haustive brief  of  the  respondent's  counsel.' 
That  we  shall  not  attempt,  for  we  deem 
it  sufiicient  to  say  that  the  authorities 
cited  in  the  briefs  of  both  counsel  for  ap- 
pellant and  respondent,  when  closely  ex- 
amined, will  disclose  some  special  reason 
for  classifying  them  into  one  or  the  other 
of  the  two  groups  representing  the  opposite 
sides  of  the  question,  which  is  decisive  of 
this  case. 

Campbell  v.  Rawdon,  and  Magaw  v. 
Field,  supra;  Downing  v.  Marshall,  23  N. 
Y.  366,  80  Am.  Dec.  290;  Hoppock  v. 
Tucker,  supra,  and  Ferrer  v.  Pyne,  81  N. 
Y.  281,  are  examples  of  gifts  to  classes 
as  distinguished  from  individuals;  and  Re 
Kimberly,  160  N.  Y.  90,  44  N.  E.  945, 
and  Herzog  v.  Title  Guaranty  &  T.  Co.  177 
N.  Y.  86,  97,  67  L.R.A.  146,  69  N.  E.  283, 
are  illustrations  of  gifts  to  individuals  as 
distinguished  from  members  of  a  class. 
Then  there  is  an  intermediate  line  of  cases, 
of  which  Re  Russell,  168  N.  Y.  169,  61  N. 
E.  166,  is  fairly  typical,  which  may  be  re- 
garded as  neutral  ground,  because  they  were 
so  obviously  decided  upon  their  own  special 
circumstances  as  to  render  them  authorita- 
tive only  in  identical  cases. 

Our  conclusion,  therefore,  is  that  the  sur- 
viving nephews  and  nieces  take  only  their 
own  shares,  that  there  was  a  lapse  of  the 
"shares  of  the  five  who  predeceased  the  tes- 
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tatrix,  and  that  these  five  shares  passed 
into  the  residuary  estate  by  virtue  of  th? 
fifth  clause  of  the  will.  The  order  of  the 
appellate  division  and  the  decree  of  tho 
surrogate  must  therefore  be  reversed,  with 
costs  to  appellant  in  all  courts,  and  the  ease 
remitted  to  the  surrogate's  court  for  dis- 
position  in   accordance  with  our   decision. 

Cnllen,  Ch.  J.,  and  Gray,  Haight, 
Vann,  Chase,  and  Wlllard  Bartlett,  JJ., 
concur. 


OREGON  SUPRE»£E  COURT. 

BERNARD  GOBBI,  Respt., 

V. 

FRANCESCO  DILEO 
and 
UNITED    STATES    FIDELITY   4b   GUAR- 
ANTEE COMPANY,  Appt. 

(—  Or.  — ,  111  Pac.  49.) 

Appeal  —  bill  of  exceptions  —  report- 
er's notes. 

1.  A  transcript  of  the  reporter's  short- 
hand notes  of  a  trial  can  be  regarded  as  a 
bill  of  exceptions  only  to  the  ruling  on  a 
motion  for  nonsuit  or  a  directed  verdict. 

Injunction  —  lK>nd  —  removal  of  wood. 

2.  A  bond  to  support  an  interlocutory  in- 
junction to  restrain  the  removal  of  wood 
from  land  claimed  by  plaintiff  is  not  lia- 

Note,  ^' LidhiUty     of    injunction     hontl 
for  iicts  of  third  persons, 

WMle  there  is  little  authority  on  the 
precise  question  as  to  the  liability  of  an 
injunction  bond  for  the  acts  of  third  per- 
sons, it  seems  generally  well  settled  that 
only  such  damages  can  be  recovered  on  an 
injunction  bond  as  are  caused  by  the  in- 
junction itself.  Joyce,  Inj.  §  191;  High, 
Inj.  4th  ed.  §  1663;  Sutherland,  Damages, 
3d  ed.  §§  526-528.  And  accordingly,  where, 
as  in  GoBBi  v.  Dileo,  the  injunction  mere- 
ly restrains  certain  acts  upon  the  part  of 
the  defendant  with  respect  to  certain  prop- 
erty in  his  possession,  but  does  not  de- 
prive him  of  the  right  to  the  possession 
thereof,  it  would  seem  that  he  remains  re- 
sponsible for  the  protection  of  the  property 
against  trespassers,  and  that  damages  re- 
sulting from  the  acts  of  third  persons  are 
not  so  caused  by  the  injunction  as  to  ren- 
der the  sureties  on  the  injunction  bond  lia- 
ble, but  are,  at  most,  only  remotely  occa 
sioned  by  the  injunction. 

So,  an  injunction  bond  is  not  even  lia- 
ble for  entirely  wrongful  acts  of  the  in- 
junction plaintiff  in  converting  property 
which  defendant  is  merely  restrained  from 
removing  or  in  any  way  intermeddling  with. 
— the  damage  not  being  a  natural  result  of 
the  legal  effect  of  the  writ  of  injunction. 
Cummings  v.  Mugge,  94  III.  l86. 

And  a  bond  given  on  the  granting  of  a 
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ble  for  the  loss  of  the  wood  through  its 
removal  from  the  property  by  a  stranger, 
since  the  injunction  does  not  change  the 
right  to  possession  of  the  wood. 

Same  ~  loss  of  vessel  hire. 

3.  A  bond  to  support  a  temporary  in- 
junction against  the  removal  of  wood  from 
land  claimed  by  plaintiff  is  not  liable  for 
the  rental  value  of  a  vessel  which  had  been 
hired  to  remove  the  wood,  if  there  is  no 
proof  that  the  writ  was  ever  served. 

On  Petition  for  Rehearing. 

Appeal  ~  transcript  of  reporter's  notes 
—  bin  of  exceptions  — *  omission  of 
exhibit. 

4.  The  omission  from  a  transcript  of  the 
reporter's  notes  of  the  trial  of  an  exhibit 
consisting  of  a  volume  of  public  statutes 
will  not  preclude  the  court  from  consider- 
ing such  notes  as  a  bill  of  exceptions,  for 
the  purpose  of  determining  the  correctness 
of  a  ruling  on  motion  for  nonsuit,  where  the 
court  has  access  to  copies  of  the  omitted 
volume. 

(October  18,  1910.) 

APPEAL  by  the  defendant  surety  com- 
pany from  a  judgment  of  the  Circuit 
Court  for  Multnomah  County  in  plaintiff's 
favor  in  ai\  action  brought  to  hold  the 
surety  on  an  injunction  bond  liable  for 
injuries  which  were  alleged  to  have  been 
inflicted  by  the  injunction.     Reversed. 

Statement  by  Eakln,  J.: 

This  is  an  action  upon  an  injunction 
bond,  upon  which  defendant  Dileo  is  prin- 
cipal, and  defendant  the  United  States 
Fidelity  4b  Guarantee  Company  is  surety, 
filed  in  a  suit  brought  by  Dileo  against 
this  plaintiff  Gobbi  et  al.,  in  the  superior 
court  of  the  state  of  Wasliington  for  the 


county  of  Wahkiakum.  The  complaint  in 
the  suit,  which  was  tiled  November  13, 
1003,  alleges  facts  showing  that  defend- 
ants therein,  Gobbi  et  al.,  by  fraud,  ac- 
quired the  title  to  certain  lands  in  that 
county  from  Dileo,  and  have  cut  wood, 
vi9.,  600  cords,  from  the  timber  thereon, 
and  placed  the  same  upon  the  bank  of  the 
Columbia  river  for  removal  from  the  land; 
that  they  threaten,  and  are  about,  to  re- 
move the  same,  and,  unless  restrained,  will 
do  so,  and  prays  that  the  defendants  be 
required  to  reconvey  such  land  to  plaintiff, 
and  that  defendants  be  restrained  from  re- 
moving or  disposing  of  said  wood  or  timber 
pending  the  suit.  Thereafter,  on  November. 
17|  1903,  the  judge  of  the  court  signed  an 
interlocutory  injunction,  directed  to  de* 
fendants,  in  which  it  is  recited  and  ordered 
that  ''it  satisfactorily  appearing  therefrom 
that  it  is  a  proper  case  for  an  injunction, 
and  that  sufficient  grounds  exist  therefor, 
and  upon  the  filing  and  approval  of  the 
necessary  undertaking  in  the  sum  of  $500, 
it  is  ordered  by  me,  the  judge  of  said  su- 
perior court,  that,  until  further  order  in 
the  premises,  you  and  each  of  you,  the 
said  defendants  herein,  ...  do  abso- 
lutely desist  and  refrain  from  cutting,  re- 
moving, disposing,  or  in  any  manner  in* 
cumbering  any  or  all  timber,  cordwood  now 
in  or  upon  certain  land.  ..."  On  No- 
vember 20,  1903,  defendants  were  about  to 
remove  the  wood  when  they  received  some 
notice  or  information  that  an  injunction 
had  been  issued  in  the  suit,  and  they  there- 
after desisted  from  further  removal  of  the 
wood.  On  the  3d  day  of  December,  1903, 
plaintiff  in  said  suit  filed  the  undertaking 
sued  on  herein  in  the  sum  of  $500,  in  com- 
pliance  with   the   order,     llie    defendants 


temporary  injunction  restraining  a  sale  of 
property  under  a  deed  of  trust  is  not  lia- 
ble for  a  loss  of  the  debt  secured  by  the 
deed  of  trust  through  a  sale  of  the  prop- 
erty, pending  the  injunction,  under  a  prior 
deed  of  trust  held  by  a  third  person.  Al- 
liance Trust  Co.  V.  Stewart,  115  Mo.  236, 
21  S.  W.  793. 

Where  an  injunction  is  granted  in  con- 
nection with  the  appointment  of  a  receiver, 
the  sureties  on  the  injunction  bond  are  not 
liable  for  damages  from  the  acts  or  omis- 
sions of  the  receiver,  which  do  not  result 
exclusively  from  the  injunction  (Wood  v. 
Hollander,  84  Tex.  394,  19  S.  W.  651), 
such  as  damages  fiowing  from  the  bad 
management  of  the  receiver  (Hotchkiss  v. 
Piatt,  8  Hun,  46),  especially  after  the 
receiver's  accounts  have  been  approved,  and 
he  has  been  discharged  without  objection 
(Lehman  v.  McQuown,  31  Fed.  138),  such 
damages  not  being  attributable  to  the  in- 
junction. 

Of  course,  where  the  injunction  itself 
34  L.R.A.(N.S.) 


deprives  the  owner  of  his  property,  giving 
the  injunction  plaintiff  possession  thereof, 
the  subsequent  loss  thereof  to  the  owner 
is  a  direct  result  of  the  injunction ;  and  so, 
where,  during  the  pendency  of  such  an  in- 
junction, the  plaintiff  takes  possession  of 
the  property,  destroys  its  identity,  and 
converts  it  or  the  proceeds  thereof,  the  in- 
junction bond  is  liable.  Barton  v.  Fisk, 
30  N.  Y.  166. 

And  in  this  case  the  court  said:  "If  it 
had  been  carried  off  and  converted  by  a 
stranger  while  the  owners  were  prohibited 
from  doing  anything  to  protect  it,  the  per- 
sons who  restrained  them  ought  to  make 
recompense  for  the  loss.  A  fdrtiori,  he 
should  make  compensation  when  he  himself 
carried  it  off  and  converted  it  during  the 
restraint  which  he  had  procured  to  be  im- 
posed. The  efficient  cause  of  the  loss  was 
the  inability  of  the  defendants,  caused  by 
the  injunction,  to  take  care  of  and  preserve 
that  which  was  their  own."        A.  C.  W« 
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in  personam.  Bellinger  &  C.  Anno.  Codes 
&  Statutes,  §  417;  1  Spelling,  Inj.  k  Extr. 
Rem.  §  1.  And  the  order  signed  in  this 
case  only  restrained  defendants  from  do- 
ing certain  acts,  viz,,  that  they  desist 
from  cutting,  removing  or  disposing  of 
the  wood.  It  could  not  have  the  effect 
to  transfer  the  title  or  possession  of  the 
wood  to  plaintiff.  As  a  rule,  equity  will 
not  interfere  by  interlocutory  injunction 
lo  change  the  possession  of  real  property, 
the  title  being  in  dispute.  High,  Inj.  § 
.*]55.  Nor  is  it  a  proper  remedy  for  re- 
covering possession  of  personal  property. 
San  Antonio  Water  Co.  v.  Bodenhamer,  133 
Cal.  248,  251,  65  Pac.  471;  Toledo,  A.  A. 
&  N.  M.  R.  Co.  V.  Detroit,  L.  &  N.  R.  Co. 
61  Mich.  9,  11,  27  N.  W.  715;  Welsch  v. 
Belleville  Sav.  Bank,  94  111.  191.  And  the 
possession  remained  after  the  alleged  serv- 
ice of  the  writ  where  it  waa  at  that  time, 
unaffected  by  the  writ.  The  wood  was  cut 
from  the  land,  the  title  to  which  was  in 
dispute,  and  practically  conceded  to  be  in 
the  possession  of  defendant  in  the  writ,  and 
the  wood  remained  on  the  land.  Barton  v. 
Fisk,  30  N.  Y.  166,  cited  by  plaintiff,  is 
not  in  point,  as  the  effect  of  the  injunction 
there  was  to  change  the  possession  of  the 
property  from  defendant  to  plaintiff,  and 
the  same  is  true  in  the  case  of  Alexander 
v.  Colcord,  85  111.  323.  The  distinction 
between  those  cases  and  the  one  before  us 
is  maintained  in  Sutherland,  Damages,  3d 
ed.  §§  627,  628.  Therefore  the  injunction, 
if  issued  and  served,  did  not  operate  to 
deprive  defendants  in  the  suit  of  the  pos- 
session of  either  the  land  or  the  wood.  The 
obligation  of  the  undertaking   is  that  the 

sureties  shall  pay  to  defendants  all  dam- 
ages and  costs  which  may  accrue  by  reason 
of  the  injunction  if  the  same  be  wrongful, 
llierefore  the  damages  for  which  the  sure- 
ties are  liable  are  such  as  defendants  suf- 
fered by  reason  of  being  prevented  from  re- 
moving or  selling  the  wood.  The  wood 
still  remained  in  defendant's  possession, 
and,  if  removed  by  others,  it  was  not  plain- 
tiff's fault. 

This  only  disposes  of  the  damages  for 
the  value  of  the  wood.  There  still  remains 
the  claim  for  damages  for  the  loss  of  the 
hire  of  the  scow  which  was  there  to  take 
the  wood  on  November  20th.  The  com- 
plaint makes  no  contention  that  there  was 
either  liability  upon  the  bond  or  damage 
incurred  prior  to  the  execution  of  the  bond, 
which  is  alleged  to  be  December  4th.  The 
allegation  is  "that  upon  the  issuance  of 
said  restraining  order  and  the  filing  of  said 
undertaking,  to  wit,  December  4,  1903, 
.  .  .  the  defendants  .  .  .  were  pro- 
hibited and  prevented  from  taking  .  .  . 
said  cordwood,  and  were,  on  account  there- 
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of,  compelled  to  and  did  at  that  time,  to 
wit,  on  or  about  December  4,  1903,  leave 
171  cords  thereof.  .  .  .  That  said  re- 
straining order  was  served  on  defendants 
therein  on  the  4th  day  of  December,  1903, 
by  the  sheriff  of  Wahkiakum  county,  Wash- 
ington." And  it  is  further  alleged  that 
the  scow  had  been  procured  prior  to  the 
issuance  of  the  restraining  order,  and  was 
being  loaded  with  the  wood  at  the  time  the 
restraining  order  was  served  on  the  de- 
fendants as  aforesaid,  to  wit,  on  or  about 
December  4,  1903.  These  allegations  are 
not  substantiated  by  the  proof.  The  ex- 
pense for  the  scow  was  incurred  on  No- 
vember 20,  1903.  Neither  is  there  any- 
thing in  the  record  to  indicate  that  the 
writ  tvas  ever  issued.  The  language  of  the 
order,  in  effect,  only  authorizes  its  issue 
after  the  bond  is  filed.  It  was  filed  De- 
cember 4,  1903,  after  which  the  order  might 
have  been  issued.  The  bond  recites  that 
the  injunction  has  been  granted,  and  the 
sureties  have  a  right  to  rely  upon  its  con- 
dition that  it  shall  be  operative  only  after 
the  bond  is  filed.  The  case  cited  by  coun- 
sel for  plaintiff  to  the  effect  that  the  bond 
will  have  a  retroactive  effect,  viz.,  Meyers 
V.  Block,  120  U.  S.  206,  30  L.  ed.  642,  7 
Sup.  Ct.  Rep.  '625,  is  not  in  point,  that 
case  being  decided  upon  the  fact  that  the 
undertaking  was  given  with  knowledge  that 
the  writ  had  been  served  and  in  terms  was 
retroactive.  However,  the  record  fails  to 
show  that  the  order  was  issued  or  served. 
It  is  stipulated  that  the  sheriff  made  no 
return  of  service  on  it,  and  it  does  not 
appear  that  it  was  ever  in  his  hands. 
Therefore,  what  took  place  on  November 
20,  1903,  when  Capt.  Hagstrom  was  load- 
ing the  wood  on  the  bank  of  the  river, 
when  he  says*  two  men  came  there,  one 
representing  himself  to  be  a  deputy  sheriff 
and  the  other  the  plaintiff  in  the  suit, 
Dileo,  and  delivered  to  him  a  copy  of  the 
injunction  order  in  the  suit,  does  not  estalv 
lish  that  the  order  had  been  issued  nor 
that  such  order  was  served.  Therefore  the 
plaintiff  failed  to  prove  a  cause  sufficient 
to  be  submitted  to  a  jury. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

A  petition  for  rehearing  having  been 
filed,  Eakln,  Ch.  J.,  on  February  7,  1911, 
handed  down  the  following  response: 

It  is  contended  by  plaintiff  that  this 
court  has  erred  in  recognizing  the  tran- 
script of  the  reporter's  notes  of  the  trial 
as  sufficient  to  enable  it  to  review  the  ac- 
tion of  the  lower  court  in  denying  the  mo- 
tion for  a  nonsuit,  for  the  reasons,  first, 
that  ib  is  not  a  bill  of  exceptions;    and. 
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second,  that  it  does  not  contain  exhibit 
No.  6. 

Counsel  for  plaintiff,  in  the  brief,  con- 
tends that  a  transcript  of  the  reporter's 
notes  of  the  trial,  even  when  signed  by  the 
judge,  is  not  a  bill  of  exceptions  within 
the  statute  and  the  decision  of  this  court 
in  Nosier  v.  Coos  Bay  Nav.  Co.  40  Or. 
305,  63  Pac.  1050,  64  Pac.  855,  and  urges 
that  the  case  of  Bigelow  v.  Columbia  Gold 
Min.  Co.  54  Or.  452,  103  Pac.  56,  1007, 
which  holds  that  the  transcript  of  the 
whole  evidence  given  prior  to  a  motion 
for  nonsuit  is  a  .proper  bill  of  exceptions 
to  present  the  alleged  error  of  the  court 
in  denying  the  motion  in  effect  overrules 
Daton  V.  Oregon  R.  &  Nav.  Co.  22  Or. 
497,  30  Pac.  311.  But  counsel  miscon- 
oeives  the  effect  of  that  case.  The  prin- 
ciple announced  in  Bigelow  v.  Columbia 
Gold  Min.  Co.  supra,  was  decided  in  John- 
ston V.  Oregon  Short  Line  R.  Co.  23  Or. 
94,  31  Pac.  283,  in  which  Eaton  v.  Oregon 
R.  &  Nav.  Co.  is  distinguished,  and  this 
case  has  been  followed  ever  since.  The 
plaintiff's  brief  expressly  stated  that  the 
bill  of  exceptions  is  a  transcript  of  the 
reporter's  notes,  and  it  does  not  question 
its  sufficiency  or  identification. 

Exhibit  No.  6  is  vol.  2  of  Hill's  Anno- 
tated Codes  &  Statutes  of  Washington, 
which  was  offered  in  evidence  for  the  pur- 
pose of  introducing  10  pages  thereof.  We 
do  not  deem  its  absence  from  the  record 
sufficient  ground  to  preclude  a  considera- 
tion of  the  motion  for  nonsuit,  as  it  is  a 
duplicate  of  an  authoritative  book  of  which 
there  are  great  numbers,  there  being  one 
in  the  State  i^ribrary;  and  it  would  be  a 
sacrifice  of  substance  to  mere  form  to  hold 
that  the  court  would  refuse  to  consider 
the  statute,  when  we  have  it  at  hand, 
simply  because  a  different  copy  was  in- 
troduced at  the  trial. 

We  also  adhere  to  our  holding  that  there 
is  no  evidence  in  the  record  that  the  re- 
straining order  was  ever  issued  or  served. 
Although  the  motion  for  nonsuit  is  not 
very  specific,  it  questions  the  validity  of  the 
injunction  order. 

The  motion,  is  denied. 
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MARTIN  ROGERS  et  al. 
v. 

GEORGE  W.  PARKER,  Plff.  in  Err. 

(159  Mich.  278,  123  N.  W.  1109.) 

Fire  — *  Independent    contractor  —  lia- 
bility of  property  owner. 

1.  One  wl)o  gives  another  permission  to 
34  L.R.A.(N.8.) 


clear  such  of  his  wild  land  as  the  latter 
desires,  at  a  certain  price  per  acre,  is  not 
bound  to  take  precautions  to  see  that  fii-es 
set  by  him  do  not  injure  his  neighbors, 
since  the  person  undertaking  to  perform 
the  service  occupies  the  position  of  an  in- 
dependent contractor. 

Same  —  spread  —  statutory  liability  — 
possession  of  tenant. 

2.  Under  a  statute  making  the  owner  of 
land  liable  for  injury  to  neighboring  prop- 
erty by  fire  wilfully  or  negligently  per- 
mitted to  escape  therefrom,  the  owner  is 
not  answerable  for  lire  escaping  from  prop- 
erty in  possession  of  a  tenant  unless  he  * 
knew  of  the  existence  of  a  fire  thereon,  oi 
had  knowledge  of  facts  which  would  charge 
him  with  notice  that  the  danger  of  such  fire 
breaking  out  thereon  was  imminent. 

(December  30,  1909.) 

ERROR  to  the  Circuit  Court  for  Grand 
Traverse  County  to  review  a  judgment 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  the  destruction  of 
plaintiffs'  property  by  fire  alleged  to  have 
been  negligently  permitted  to  escape  from 
defendant's  premises.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Patchin,  for  plaintiff  in 
error : 

Where  a  person  turns  over  premises  to 
another,  he  may  transfer  the  responsibility 
for  the  safety  of  others  with  it. 

Samuelson  v.  Cleveland  Iron  Min.  CO.  40 
Mich.  164,  43  Am.  Rep.  456,  13  N.  W.  499. 

The  owner  is  not  responsible  for  injuries 
caused  by  the  negligence  of  an  independent 
contractor. 

Charlebois  v.  Gogebic  &.  M.  River  R.  Co. 
91  Mich.  59,  51  N.  W.  812;  Piette  v.  Ba- 
varian Brewing  Co.  91  Mich.  605,  52  N.  W. 
152;  St.  Louis,  I.  M.  ^  S.  R.  Co.  v.  Yonley, 
53  Ark.  503,  9  L.R.A.  604,  13  S.  W.  333,  14 
S.  W.  800. 

The  landlord  is  not  liable  for  injuries 
arising  on  account  of  the  premises  becom- 
ing out  of  repair,  or  nuisances  caused  by 
the  tenant  after  the  leasing  of  the  premises.' 

Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
Rep.  422;  Harris  v.  Cohen,  50  Mich.  324,  J  5 
N.  W.  493;  Johnson  v.  McMillan,  69  Mich. 
36,  36  N.  W.  803;  24  Cyc.  Law  &  Proc.  p. 
1129. 

Mr.  liCSter  I.  Welch  for  defendants  in 
error. 

Blair,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action   on   the  case  to   recover  damages 


Note.  ~  As  to  liability  of  employer  for 
acts  of  independent  contractor  in  setting 
out  fire,  see  note  to  St.  Louis  &  S.  F.  R. 
Co.  v.  Madden,  17  L.R.A.(N.S.)  788,  ami 
later  case,  Thomas  v.  Hammer  Lumber  Co. 
32  L.R*.A.(N.S.)    584. 
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for  the  deatructiuD  of  property  on  plain- 
tiffs' farm  by  fire  alleged  to  have  been 
negligently  permitted  to  escape  from  de- 
fendant's premises.  Defendant,  being  the 
owner  of  a  tract  of  80  acres,  of  which 
about  one  half  was  cleared  land  and  the 
other  half  wild  land,  made  a  verbal  ar- 
rangement with  one  Crawford,  whereby 
Crawford  was  to  crop  the  land  for  two- 
thirds  of  the  crop.  After  Crawford  bad 
gone  into  possession,  defendant  agreed 
that  "he  would  give  me  $3  an  acre  for  all 
the  land  I  would  clear."  There  was  a  con- 
flict in  the  evidence  as  to  whether  tbe 
original  agreement  covered  the  entire  80 
acres  or  only  the  cleared  portion,  and  it 
was  open  to  the  jury  to  find  that,  defend- 
ant retained  control  of  the  wild  land. 
There  was  no  agreement  binding  Craw- 
ford to  clear  any  specified  amount  or  any 
amount  of  land,  and  there  was  testimony 
to  the  effect  thai  defendant  arranged  with 
one  Smith,  with  reference  to  this  same 
wild  land,  that  he  could  clear  all  the  land 
he  wanted  for  one  crop.  Plaintiffs'  farm 
joined  defendant's  80  acres  on  the  north. 
Crawford  cleared  a  few  acres,  and,  in  the 
course  of  his  work,  burned  up  the  refuse, 
having  fires  going  most  of  the  spring,  and 
there  was  a  fire  of  his  setting  which 
escaped  from  the  land  being  cleared,  made 
its  way  across  the  intervening  wild  land 
to  plaintiffs'  land,  and  injured  their  prop- 
erty. Defendant  testified:  "Q.  State 
whether  or  not  you  knew  at  any  time  that 
Mr.  Crawford  was  setting  fires  that  were 
spreading,  or  liable  to  spread,  on  land  that 
was  not  cleared.  A.  I  didn't  know  that 
it  was  spreading.  I  knew  that  he  was  fir- 
ing over  there.  It  is  a  common  method  of 
clearing  land  in  this  country,  after  it  has 
been  logged  and  brushed,  to  set  fires  to 
the  brush  heaps  and  logs.  No  one  had 
given  me  any  notice  during  the  summer 
that  there  were  fires  upon  my  land  that 
were  liable  to  spread  upon  theirs.  I  may 
*have  been  to  my  place  where  Mr.  Crawford 
was  five  or  six  times  during  the  summer." 
Defendant  lived  at  the  village  of  Kingsley, 
2  miles  from  the  farm,  where  he  was  en- 
gaged in  conducting  a  general  store.  At 
the  time  plaintiffs'  premises  were  fired,  it 
was  quite  dry,  and  a  high  wind  was  blow- 
ing from  the  south. 

At  the  close  of  plaintiffs'  testimony,  and 
again  at  the  close  of  the  case,  defendant's 
counsel  moved  for  a  directed  verdict,  upon 
the  ground,  among  others,  that  defendant 
was  not  liable,  because  the  negligence,  if 
any,  was  that, of  an  independent  contractor 
who  had  exclusive  control  of  the  work. 
The  court  refused  to  direct  a  verdict,  but 
instructed  the  jury  upon  this  question  as 
follows:  "Now,  in  relation  to  the  inde- 
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pendent  contract,  there  is  no  question  in 
this  case  but  that,  from  all  the  evidence, 
Mr.  Crawford  was  to  receive  $3  per  acre 
for  what  he  did,  and  that  he  is  a  careful 
person,  and  if  this  land  had  been  measured 
off  and  was  adjoining  the  land  of  the  plain- 
tiff, and  the  fire  had  escaped  from  the 
lands  of  the  defendant,  which  this  party 
had  taken  a  contract  to  clear,  directly  upon 
the  lands  of  the  plaintiff,  then  there  is  no 
question  but  what  the  defendant  would  not 
be  liable,  because  there  is  no  duty  on  his 
part  to  perform.  Let  us  state  that  again, 
gentlemen,  in  another  way:  Suppose  that 
this  line  between  these  two  farms — that 
these  parties  had  fenced  off  a  piece  of  land, 
and  that  the  defendant  had  given.  Crawford 
an  independent  contract,  under  the  circum- 
stances which  they  claim  in  this  case,  to 
clear  that  land,  and  fire  had  escaped  from 
that  land.  Under  these  circumstances,  I 
would  have  to  direct  you  that  there  was  *io 
cause  of  action.  But  in  this  case  there 
were  no  lands  set  off.  There  is  a  question 
whether  Mr.  Crawford  was  in  actual  pos- 
session of  the  unimproved  lands,  and  actu- 
ally the  land  which  he  did  improve  was 
some  distance  from  the  line,  so  that  the 
fire — if  you  find  it  was  the  fire  which  came 
from  the  defendant's  land  and  did  the  dam- 
age— that  fire  had  to  cross  this  land  of  de- 
fendant before  it  entered  upon  the  land  of 
the  plaintiff,  and  that  makes  a  different 
situation.  It  is  for  you  to  say,  gentle- 
men,— ^there  is  no  question  but  what  there 
was  an  independent  contract, — it  is  for  you 
to  say  whether  this  intervening  land  was 
in  the  possession  of  Mr.  Parker,  or  in  the 
actual  and  undisputed  possession  of  Mr. 
Crawford.  If  Mr.  Crawford  was,  for  the 
time  being,  the  owner  of  that  land,  by 
reason  of  the  lease  which  was  given  for 
one  year,  then  he  would  have  no  duty  to 
be  looking  after  it  and  anticipating  that 
there  was  negligence  on  the  part  of  Mr. 
Crawford.  If,  on  the  other  hand,  Mr.  Par- 
ker was  in  tbe  actual  possession  of  that 
unimproved  land,  if  he  had  it  under  liis 
control,  and  the  lease  did  not  cover  it,  as 
claimed  by  the  plaintiff,  then  he  would 
have  a  liability  in  the  matter^  provided  you 
find  that  this  fire  escaped  from  this  land 
which  was  being  cleared  upon  this  inde- 
pendent contract,  upon  the  land  of  Mr. 
Parker, — this  unimproved  land, — and  by 
his  negligence  escaped  to  the  land  of  the 
plaintiffs." 

Defendant  brings  the  record  to  this  court 
for  review  upon  writ  of  error.  We  are  of 
the  opinion  that  the  court  erred  in  refus- 
ing to  direct  a  verdict.  The  obligations  of 
the  parties  under  the  arrangement  to  clear 
the  land  are  not  free  from  doubt,  but  de- 
fendant had  licensed  Crawford  and  Smith 
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to  clear  up  all  of  the  wild  land 'until  he 
saw  fit  to  revoke  their  license.  Under  this 
license,  they  could  begin  upon  any  part  of 
the  land.  They  could  clear  an  acre  here 
and  an  acre  there,  or  they  could  employ  a 
large  force  and  clear  it  all  in  one  season. 
Until  defendant  revoked  their  license,  they 
had  such  charge  and  control  of  the  land  as 
was  necessary  to  enable  them  to  clear  it 
all  if  they  saw  fit.  But,  assuming  that  de- 
fendant's relation  to  the  uncleared  wild 
land  remained  unchanged,  was  his  negli- 
gence sufficiently  established  by  the  testi- 
mony? There  was  no  testimony  whatever 
to  charge  him  with  knowledge  that  there 
was  any  fire  upon  his  portion  of  the  wild 
land,  and,  if  he  is  to  be  held  responsible,  it 
must  be  upon  the  principle  that,  knowing 
the  dangerous  character  of  fire,  and  its 
liability  to  escape  and  do  damage  unless 
preventive  measures  are  taken,  he  must 
see  to  it  himself  that  such  precautions  are 
taken.  To  so  hold  would  be  to  abolish  the 
doctrine  of  independent  contractor  with  re- 
lation to  fires, — a  doctrine  which  has  re- 
ceived the  approval  of  the  courts  in  many 
well-considered  cases.  >Shute  v.  Princeton 
Twp.  58  Minn.  337,  59  N.  W.  1060;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Yonley,  53  Ark. 
503,  9  L.R.A.  604,  13  S.  W.  333,  14  S.  W. 
800;  Ferguson  v.  Hubbell,  97  N.  Y.  507, 
49  Am.  Rep.  544;  Gillson  v.  North  Gray  R. 
Co.  33  U.  G.  Q.  B.  128;  Same  case'  on 
appeal,  36  U.  C.  Q.  B.  475;  Kellogg  v. 
Payne,  21  Iowa,  575. 

It  is  true  that  it  has  been  repeatedly 
held  that  the  rule  relieving  the  employer 
where  the  work  has  been  committed  to  an 
independent  contractor  is  subject  to  the 
well-established  exceptions  that  "if  the 
thing  to  be  done  is  in  itself  unlawful,  or 
if  it  is  per  ae  a  nuisance,  or  if  it  cannot  be 
done  without  doing  damage,  he  who  causes 
it  to  be  done  by  another,  be  the  latter 
servant,  agent,  or  independent  contractor, 
is  as  much  liable  for  injuries  which  may 
.  happen  to  third  persons  from  the  act 
done  as  though  he  had  done  the  act  in 
person.  So  it  is  the  duty  of  every  person 
who  does  in  person,  or  causes  to  be  done 
by  another,  an  act  which,  from  its  nature, 
is  liable,  unless  precautions  are  taken, 
to  do  injury  to  others,  to  see  to  it  that 
those  precautions  are  taken;  and  he  cannot 
escape  this  duty  by  turning  the  whole  per- 
formance over  to  a  contractor.  Of  the 
same  nature  is  the  duty  which  the  law  im- 
poses upon  every  person,  who,  for  his  own 
purposes,  brings  on  his  lands,  and  collects 
or  keeps  there,  anything  likely  to  do  mis- 
chief if  it  escapes,  to  keep  it  in  at  his 
peril;  and  if  he  does  not  do  so,  he  is  prima 
facie  answerable  for  all  the  damage  which 
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is   the  natural  consequence  of  its  escap'.** 
Mechem,  Agency,  §  747  and  cases  cited. 

These  distinctions  were  considered  in  the 
cases  above  cited,  and  were  held,  as  we 
think  properly,  not  to  apply.  The  setting 
of  fires  in  this  state  in  the  process  of  fit- 
ting lands  for  cultivation  is  a  lawful  and 
proper  act,  without  which  the  extension  of 
husbandry  would  have  been  greatly  limit- 
ed. The  statute  upon  which  plaintiffs 
count  in  this  suit  recognizes  the  lawful- 
ness of  such  fires,  and  only  makes  the  own- 
er of  lands  responsible  for  the  escape  of 
fire  therefrom  to  the  lands  of  another 
where  such  escape  was  wilfully  or  negli- 
gently permitted.  In  other  words,  the 
statute  recognizes  that,  if  the  work  is 
properly  done,  no  injurious  consequences 
will  follow;  and.  therefore  only  holds  the 
owner  liable  where  the  work  has  been  im- 
properly done.  This  statute  came  under 
consideration  in  the  case  of  Bovd  v.  Rice, 
38  Mich.  599.  In  that  case,  while  James 
Boyd,  the  owner  of  a  farm,  was  absent  from 
the  state,  his  servant,  Wm.  Boyd,  without 
his  knowledge  or  previous  instructions,  set 
fire  to  a  stubble  field,  from  which  it  escaped 
to  adjoining  lands.  In  the  course  of  the 
opinion  by  Mr.  Justice  Cooley,  it  was  said: 
'*But  whfle  the  defendant  William  Boyd 
might  be  subject  to  an  action  at  the  com- 
mon law  for  his  negligence,  it  seems  plain 
that  he  cannot  be  liable  under  this  statute. 
It  was  not  from  his  premises  that  the  fire 
was  negligently  permitted  to  spread;  and 
this  statute  carefully  restricts  its  penalties 
to  him  who  wilfully  or  negligently  per- 
mits 'the  fire  to  pass  from  'his  own  woods, 
prairies,  or  grounds'  to  the  injury  of  an- 
other. William  Boyd  was  not  within  its 
provisions.  But  it  is  quite  as  plain  that 
James  Boyd  was  not  liable  for  the  act  of 
William  Boyd,  of  which  he  had  no  knowl- 
edge, and  for  which  it  is  not  pretended  he 
was  at  fault.  The  private  action  for  the 
recovery  of  doiible  damages  is  only  given 
where  the  misdemeanor  has  been  commit- 
ted, and  there  is  no  misdemeanor  where  the 
owner  of  the  land  has  had  no  knowledge  of 
the  fire,  and  cannot  be  charged  in  respect 
to  it  with  either  wilfulness  or  negligence. 
He  also  may  have  been  responsible  at  the 
common  law  for  the  fault  of  his  servant, 
but  the  penal  consequences  are  only  im- 
posed by  this  statute  where  there  has  been 
personal  fault." 

While  plaintiffs  did  not  claim  double 
damages  either  in  their  original  or  amend- 
ed declaration,  and  expressly  waived  such 
claim  on  the  trial,  they  did  amend  their 
declaration  so  as  to  count  on  the  statute, 
"being  chapter  320,  Compiled  Laws  of  the 
State  of  Michigan  of  1897,  particularly  §§ 
11,653  and   11,058  and  all  of  the  sectiouH 
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intervening."  It  seems  evident  that  the 
liability  of  the  owner  of  lands  for  negli- 
gently permitting  fire  to  escape  therefrom 
is  predicated  upon  his  knowledge  of  the 
existence  of  a  fire  thereon;  or,  at  least,  of 
knowledge  of  facts  which  would  charge 
him  with  notice  that  the  danger  of  such 
fire  breaking  out  thereon  was  imminent. 
Tliis  record  is  barren  of  any  such  evidence, 
and  a  verdict  should  have  been  directed  for 
defendant. 

The   judgment   is    reversed,    and    a    new 
trial  granted. 

Grant,  Mooce,  McAlvay,  and  Brooke, 
JJ.,  concur. 


VIRGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

G.  A.  SAUNDERS,  Plff.  in  Err., 

V. 

D.    E.    BALDWIN. 

(—  Va.  — ,  71  S.  E.  620.) 

Malicious    prosecution  —  probable  cause 
—  conviction  by  justice. 

Conviction  by  a  justice  of  the  peace  not 
procured  by  the  fraud  of  the  prosecuting 
witness,  or  by  means  of  evidence  which  he 
knows  to  be  false,  is  conclusive  proof  of 
probable  cause  for  arrest,  which  will  pre- 
vent holding  him  liable  for  malicious 
prosecution,  although  the  conviction  is  re- 
versed on  appeal. 

(June  8,   1911.) 


Ij^RROR  to  the  Circuit  Court  for  Mecklen- 
J  burg  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  to  recover 
damages  for  malicious  prosecution.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  K.  P.  Bnford,  for  plaintiff  in  error: 

Petitioner  had  "probable  cause"  for  the 
institution  of  the  prosecution. 

Singer  Mfg.  Co.  v.  Bryant,  105  Va.  403, 
54  S.  E.  320;  Evans  v.  Atlantic  Coast  Line 
R.  Co.  105  Va.  72,  53  S.  E.  3;  Sisk  v.  Hurst, 
1  W.  Va.  53 ;  Jones,  v.  Finch,  84  Va.  204,  4 
S.  E.  342;  Womack  v.  Circle,  32  Gratt. 
324;  Crescent  City  L.  S.  L.  &  S.  H.  Co.  v- 
Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  120 
U.  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 
472. 

Messrs.  Faulkner  &  Faulkner,  for  de- 
fendant in  error: 

Saunders  did  not  have  "probable  cause" 
to  swear  out  the  warrant  for  larceny. 

Scott  V.  Shelor,  28  Gratt.  906;  1  Billiard, 
Torts,  chap.  16,  §  18;  Womack  v.  Circle,  32 
Gratt.  324;  Blanks  v.  Robinson,  1  Va.  Dec 
603;  Evans  v.  Atlantic  Coast  Line  R.  Co. 
105  Va.  72,  53  S.  E.  3. 

Buchanan,  J.,  delivered  the  opinion  oi 
the  court: 

The  defendant  in  error,  D.  E.  Baldwin, 
was  arrested,  tried,  and  found  guilty  of 
petit  larceny,  upon  a  warrant  issued  by  ti 
justice  of  the  peace  of  the  county  of  !Meck- 
lenburg,  upon  the  complaint  of  G.  A.  Saun- 
ders, the  plaintiff  in  error.  Upon  appeal  to 
the  circuit  court  of  that  county,  the  judg- 


Xote,  —  Malicious  prosecution:  conviC' 
tion  hy  magistrate  or  justice  of  peace 
which  has  been  reversed  or  set  aside, 
as  probable  cause. 

Cases  in  which  the  justice  of  the  peace 
acted  only  as  an  examining  officer,  and 
bound  over  accused  for  the  grand  jury  or  a 
higher  court,  are  not  within  the  scope  of 
this  note. 

It  has  been  held  in  some  cases  that  where 
a  justice  of  the  peace  had  jurisdiction  to 
render  final  judgment,  and  did  not  act 
simply  as  a  committing  magistrate,  a  con- 
viction before  him  is  conclusive  proof  of 
probable  cause,  even  though  on  appeal  the 
plaintiff  may  have  been  acquitted.  Whit- 
nev  v.  Peckham,  15  Mass.  243;  Griffis  v. 
Sellars,  19  N.  C.  (2  Dev.  &  B.  L.)  492,  31 
Am.  Dec.  422,  same  cause  on  later  appeal 
in  20  N.  C.  315  (4  Dev.  &  B.  L.  176)  (con- 
viction in  county  court  set  aside  in  superi- 
or court) ;  Price  v.  Stanley,  128  N.  C.  38, 
38  S.  W.  33;  Smith  v.  Thomas,  149  N.  C. 
TOO,  62  S.  E.  772;  Herman  v.  Brookerhoff, 
8  Watts,  240.  And  that  the  plaintiff  cannot 
show  that  his  conviction  before  the  justice 
was  procured  by  fraud,  perjury,  or  subor- 
nation. Griffis  V.  Sellars,  19  N.  C.  (2  Dev. 
&  B.  L.  492,  31  Am.  Dec.  422,  S.  C.  on  later 
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appeal  in  20  N.  C.  315  (4  Dev.  &  B.  L.  176) 
(conviction  in  county  court  set  aside  in 
superior  court) ;  Price  v.  Stanley,  128  N. 
C.  38,  38  S.  E.  33;  Smith  v.  Thomas,  149 
N.  C.  100,  62  S.  E.  772. 

But  by  the  weight  of  authority  a  convic- 
tion before  a  juctice  of  the  peace  reversed 
on  appeal  is  conclusive  on  the  question  of 
probable  cause  when,  and  only  when,  the 
hearing  is  fair  and  free  from  perjury. 
Thomas  v.  Muehlmann,  92  111.  App.  571; 
Adams  v.  Bicknell,  326  Ind.  210,  22  Am. 
St.  Rep.  676,  25  N.  E.  804;  Blucher  v. 
Zonker,  19  Ind.  App.  615,  49  N.  E.  911; 
Witham  v.  Gowan,  14  Me.  362;  Payson  v. 
Caswell,  22  Me.  212;  Cloon  v.  Gerry,  13 
Gray,  201;  Dennehey  v.  Woodsum,  100 
Mass.  195  (semble)  Morrow  v.  Wheeler  & 
W.  Mfg.  Co.  166  Mass.  349,  43  N.  E.  105; 
Phillips  v.  Kalamazoo,  53  Mich.  33,  18  N. 
W.  547;  Thick  v.  Washer,  137  Mich.  165, 
100  N.  W.  394;  Schnider  v.  Montross,  158 
Mich.  263,  122  N.  W.  534;  Welch  v.  Bos- 
ton &  P.  R.  Corp.  14  R.  I.  609.  And  in 
such  jurisdictions  it  is  held  that  a  com- 
plaint in  an  action  for  malicious  prosecu- 
tion, which  admits  that  complainant  was 
convicted  before  a  justice  of  the  peace, 
though  alleging  that  he  was  acquitted  on 
appeal,  is  demurrable  where  it  does  not  fur- 
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ment  of  the  justice  was  reversed,  and  the 
accused  acquitted.  He  thereupon  insti- 
tuted his  action  of  trespass  on  the  case 
against  Saunders,  for  malicious  prosecu- 
tion. 

Upon  the  trial  of  the  cause  there  was  a 
verdict  and  judgment  against  the  latter. 
To  that  judgment  this  writ  of  error  was 
awarded. 

The  trial  court  overruled  a  demurrer  to 
the  declaration,  and  to  each  count  thereof. 
This  action  of  the  court  is  assigned  as 
error. 

The  declaration  contains  two  counts.  It 
is  not  denied  here  that  the  second  count 
states  a  cause  of  action.  The  demurrer  to 
the  declaration  as  a  whole,  and  to  the  sec- 
ond count,  was  therefore  properly  over- 
ruled. 


The  objection  made  to  the  first  count  is 
that,  although  the  want  of  probable  cause 
is  alleged  for  the  complaint  and  proceed- 
ings mentioned  therein,  yet  the  judgment 
of  the  justice  of  the  peace,  which  is  averred, 
although  reversed  and  the  accused  acquit- 
ted, is  conclusive  evidence  of  the  existence 
of  probable  cause,  in  the  absence  of  aver- 
ment that  such  judgment  was  procured  by 
evidence  known  by  the  defendant  (Saun- 
ders) to  be  false.  This  objection  will  be 
considered  in  disposing  of  the  exception  of 
the  defendant  to  the  action  of  the  trial 
court  in  refusing  to  give  instruction  No.  3 
offered  by  the  defendant. 

That  instruction  is  as  follows:  "If  the 
jury  believe  from  the  evidence  that  the  de- 
fendant caused  the  warrant  mentioned  in 
the   declaration   to   be   issued   against   the 


ther  aver  that  such  conviction  w^s  procured 
by  fraud,  collusion,  perjury,  or  subornation 
of  perjury.  Thomas  v.  Muehlmann,  92 
111.  App.  671;  Adams  v.  Bicknell,  126  Ind. 
210,  22  Am.  St.  Rep.  676,  26  N.  E.  804; 
Blucher  v.  Zenker,  10  Ind.  App.  615,  49 
N.  E.  911.  Where,  by  fraud,  the  defendant 
convicted  before  a  justice  of  the  peace  was 
prevented  from  making  a  proper  defense, 
and  the  conviction  was  set  aside  in  a  higher 
court,  it  is  not  conclusive  evidence  of  prob- 
able cause  in  a  subsequent  action  of  ma- 
licious prosecution.  Burt  v.  Place,  4  Wend. 
501  (civil  action  in  which  the  defendant 
in  the  action  before  the  justice  of  the 
peace  was  arrested). 

But  in  some  jurisdictions  a  conviction 
before  a  justice  of  the  peace  is  considered 
only  prima  facie  evidence  of  probable  cause, 
xvhere  on  appeal  to  a  higher  court  the  con- 
viction is  spt  aside.  Goodrich  v.  Warner, 
21  Conn.  432;  Olson  V.  Neal,  63  Iowa,  214, 
18  N.  W.  863;  Skeffington  v.  Eylward,  97 
Minn.  244,  114  Am.  St.  Rep.  711,  106  N.  W. 
638  (conviction  in  municipal  court  re- 
versed in  district  court) ;  Maynard  v,  Sig- 
man.  65  Neb.  600,  01  N.  W.  676;  Nicholson 
v.  Sternberg,  61  App.  DiV.  61,  70  N.  Y. 
Supp.  212.  And  that  in  such  case  th'e  bur- 
den is  not  on  the  plaintiff  to  prove  fraud, 
conspiracy,  or  subornation  in  procuring  the 
judgment,  but  the  question  of  probable 
cause  is  one  for  the  jury  upon  all  the  evi- 
dence of  tlie  case.  Nicholson  v.  Sternberg, 
61  App.  Div.  51,  70  N.  Y.  Supp.  212.  If 
the  trial  was  full  and  fair,  it  is  entitled 
to  great  consideration.  Goodrich  v.  War- 
ner, 21  Conn.  432. 

Where  a  justice  of  the  peace  has  juris- 
diction to  hear  and  determine  a  proceed- 
ing to  require  security  to  keep  the  peace, 
and. does  not  act  merely  as  a  magistrate 
committing  to  another  court  for  trial  or 
hearing,  it  has  been  held  that  his  judgment 
requiring  security  to  be  given  is  conclu- 
sive evidence  of  probable  cause,  if  not  pro- 
cured by  fraud,  although  the  judgment  is 
reversed  on  appeal.  Holliday  v.  Hollidav, 
123  Cal.  26.  5.)  Pac.  703;  Womack  v.  Cir- 
cle, 32  Gratt.  324  (holding  judgment  of 
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justice    conclusive    unless    defendant    knew 
the  testimony  before  the  justice  was  false). 

But  it  has  also  been  held  that  the  action 
of  the  justice  in  requiring  security  to  be 
given  to  keep  the  peace  furnished  only  a 
prima  facie  presumption  of  probable  cause. 
Johnston  v.  Meaghr,  14  Utah,  426,  47  Pac. 
861. 

The  case  of  Reynolds  v.  Kennedy,  1  Wils. 
232,  though  not  literally  within  the  scope 
of  this  note,  is  so  frequently  cited  that  it 
is  here  given.  It  was  there  held  that  a  con- 
viction  before  a  subcommissioner  of  ex- 
cise, for  violation  of  the  excise  laws,  shows 
a  foundation  for  the  information  and  prose- 
cution, so  that  the  informant  is  not  liable 
in  an  action  for  malicious  prosecution,  al- 
though the  conviction  on  appeal  was  set 
aside  by  the   commissioner. 

See  also  Hope  v.  Evered,  L.  R.  17  Q.  B. 
Div.  338,  55  L.  J.  Mag.  Cas.  N.  S.  146,  55 
L.  T.  N.  S.  320,  34  Week.  Rep.  742,  16  Cox, 
C.  C.  112,  and  Lea  v.  Charrington,  L.  R. 
23  Q.  B.  Div.  46,  37  Week.  Rep.  736,  58  L. 
J.  Q.  B.  N.  S.  461,  61  L.  T.  N.  S.  222,  16 
Cox,  C.  C.  704,  63  J.  P.  614,  holding  that 
under  a  statute  providing  that  "if  it  ap- 
pears to  any  justice  of  the  peace  on  infor- 
mation made  before  him  on  oath  by  any 
parent,  relative,"  etc.,  of  any  woman  or 
girl,  "that  there  is  reasonable  cause  to  sus- 
pect that  such  woman  or  girl  is  unlawfully 
detained  for  immoral  purposes  by  any  per- 
son, .  .  .  such  justice  may  issue  a  war- 
rant authorizing  any  person  named  therein 
to  search  for  .  .  .  such  w*oman  or  girl," 
the  justice  has  a  judicial  duty  to  pertorm, 
and  that  his  decision  that  there  is  reason- 
able cause  for  such  suspicion  is  a  protec- 
tion to  any  person  who  bona  fide  applien 
for  a  search  warrant,  and  answers  to  an 
action  for  malicious  prosecution  for  ma- 
liciously causing  the  warrant  to  issue. 

The  question  whether  a  verdict  of  guilty 
net  aside  or  reversed,  and  followed  by  ac- 
quittal or  7U>lle  prosequif  constitutes  prob- 
able cause,  is  considered  in  MacDonald 
r.   Schroeder,  6  L.R.A.(N.S.)    701. 
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plaintifT,  and  that  the  plaintiff  upon  his 
trial  before  the  justice  of  the  peace  on 
said  warrant  was  convicted  by  the  judg- 
ment of  the  justice,  such  conviction  is  con- 
clusive evidence  of  probable  cause,  and  the 
jury  should  find  for  the  defendant,  unless 
they  further  believe  from  the- evidence  that 
the  defendant  procured  the  conviction  of 
the  plaintiff  before  said  justice  by  means 
of  evidence  known  to  said  defendant  to  be 
false,  or  that  such  conviction  was  procured 
through  the  fraud  of  the  defendant." 

That  instruction,  as  does  the  demurrer  to 
the  first  count  of  the  declaration,  raises  the 
question  whether  or  not,  in  an  action  for 
malicious  prosecution,  the  conviction  of  the 
plaintiff  of  the  offense  charged,  which  judg- 
ment of  conviction  has  been  reversed  upon 
appeal  and  the  accused  acquitted,  is  conclu- 
sive or  only  prima  facie  evidence  that  prob- 
able cause  existed  for  such  prosecution,  un- 
less such  conviction  was  procured  by  the: 
defendpjit  through  fraud,  or  by  means  of 
evidence  which  he  knew  to  be  false. 

This  question  has  been  passed  on  by 
many  of  the  courts  of  this  country,  and  dif- 
ferent conclusions  reached.  Some  of  the 
courts,  as  in  the  state  of  Xorth  Carolina, 
seem  to  hold  that  such  a  judgment  is  con- 
clusive evidence  of  probable  cause,  even 
though  unfairly  obtained.  Griffis  v.  Sel- 
lars,  20  N.  C.  315  (4  Dev.  &  B.  L.  176) : 
Price  V.  Stanley,  128  N.  C.  38,  38  S.  E.  33, 
34.  In  the  courts  of  some  of  the  other 
states,  as  in  Connecticut,  Iowa,  and  Minne- 
sota, such  a  judgment  is  deemed  merely 
prima  facie  evidence  of  probable  causc>. 
Goodrich  v.  Warner,  21  Conn.  432;  Moffatt 
V.  Fisher,  47  Iowa,  473;  Skefiington  v.  Eyl- 
ward,  97  Minn.  244,  114  Am.  St.  Rep.  711, 
105  N.  W.  638.  In  the  great  majority  of 
the  jurisdictions  which  have  passed  upon 
the  question,  such  a  judgment  is  held  to  be 
conclusive  evidence  of  probable  cause,  un- 
less (as  is  the  rule  in  most  of  the  cases) 
such  judgment  was  procured  by  fraud  or 
undue  means  on  the  part  of  the  defendant. 
See  Crescent  City,  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers*  Union  S.  H.  &  L.  S.  L.  Co.  120 
l\  S.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep. 
472;  Bacon  v.  Towne,  4  Cush.  217;  Mor- 
row V.  Wheeler  &  W.  Mfg.  Co.  165  Mass. 
349,  43  N.  E.  105;  Herman  v.  Brookerhoff, 
8  Watts,  240;  Cooper  v.  Hart,  147  Pa.  594, 
23  Atl.  833;  Burt  v.  Place,  4  Wend.  591; 
Palmer  v.  Avery,  41  Barb.  290;  Spring  v. 
Eesore,  12  B.  Mon.  551;  Kaye  v.  Kean,  18 
B.  Mon.  839;  Payson  v.  Caswell,  22  Me. 
212,  226;  Thomas  v.  Muehlnmnn.  92  111. 
App.  571;  Adams  v.  Bioknell.  126  Ind.  210. 
22  Am.  St.  Rep.  576,  25  X.  K.  804;  Holli- 
clay  V.  Holliday.  123  Cal.  26.  55  Pac  703; 
Hartshorn  v.  Smith.  104  Oa.  235,  30  S.  E. 
C(:6;  (Irillis  v.  Sellnrs,  19  X.  C.  (2  Dcv.  & 
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B.  L.)  492,  31  Am.  Dec.  422;  Booglier  y. 
Hough,  99  Mo.  183,  12  S.  W.  524;  Welsh  t. 
Boston  &  P.  R.  Corp.  14  R.  I.  609;  Root  v. 
Rose,  6  X.  D.  581,  72  X.  W.  1022;  Hope  v. 
Evered,  L.  R,  17  Q.  B.  Div.  338,  55  L.  J. 
Mag.  Cas.  X.  S.  146,  55  L.  T.  X.  S.  320,  34 
Week.  Rep.  742,  16  Cox,  C.  C.  112;  Rey- 
nolds V.  Kennedy,  1  Wils.  232;  Xewell,  Ma- 
licious Prosecution,  pp.  299,  300;  1  Cooley, 
Torts,  3d  ed.  333,  334;  2  Greenl.  £v.  15th 
ed.  §  457;  Freeman's  note  to  Ross  v.  Hixon, 
26  Am.  St.  Rep.  142,  143,  3  Lawson's  Rights, 
Rem.  &  Pr.  §  1093;  26  Cyc.  Law  &  Proc. 
pp.  39,  40;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  666,  667;  note  to  Wells  v.  Parker,  6  A. 
&  £.  Ann.  Cas.  261. 

The  precise  question  involved  in  this 
case,  and  now  under  consideration,  has  nev- 
er been  raised  and  passed  upon  by  this 
court  in  any  case  officially  reported.  In  the 
case  of  Blanks  v.  Robinson,  1  Va.  Dec.  600, 
it  was  held  that  such  a  judgment  was 
merely  prima  facie  evidence  of  probable 
cause.  That  case  was  never  officially  re- 
ported, and  bears  internal  evidence,  as  it 
seems  to  us,  that  the  question  involved  was 
not  very  carefully  considered.  If  it  had 
been,  the  learned  judge  who  delivered  the 
opinion  of  the  court  would  not,  we  think, 
have  supposed  that  the  same  question  was 
involved  in  that  case  as  was  passed  upon  in 
Womack  v.  Circle,  32  Gratt.  324.  or  that 
the  conclusion  reached  was  in  accord  with 
the  weight  of  authority  on  the  subject. 
The  opinion  is  a  very  short  one,  and  relies 
chiefly  upon  the  reasoning  of  the  dissent- 
ing opinipn  in  the  case  of  Womack  v.  Cir- 
cle. 

The  question  in  the  last-named  case  waa 
not  the  same  as  that  involved  in  Blanks  v. 
Robinson.  The  action  of  the  justice  in 
Womack  v.  Circle,  held  to  be  conclusive 
evidence  of  probable  cause,  was  a  proceed- 
ing under  statutes  now  found  in  chapter 
191  of  Pollard's 'Code  of  1904,  by  which,  up- 
on complaint  made  to  a  justice  or  other 
conservator  of  the  peace  that  there  is  gootl 
cause  to  fear  that  a  person  intends  to  com- 
mit an  offense  against  the  person  or  this 
property  of  another,  the  justice  shall  issue 
his  warrant,  and  when  the  accused  t^ 
brought  before  him  and  the  witnesses 
heard,  if  he  be  of  opinion  that  there  is  good 
cause  for  the  complaint,  he  may  require 
of  the  accused  a  recognizance  to  keep  the 
peace  and  be  of  good  behavior.  The  accuseil 
is,  however,  given  the  right  of  appeal  to 
the  court  having  jurisdiction  of  appeals 
from  such  justice,  which  court,  upon  the 
hearing,  may  affirm,  or  reverse  the  action 
of  the  justice  and  dismiss  the  complaint 
In  thnt  case  the  justice  was  of  opinion 
that  thorp  was  good  cause  for  the  com- 
plaint, and  bound  the  accused  ov^er  to  keep 
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^8  peace,  etc  Upon  appeal  the  county 
court  held  that  there  was  not  good  cause 
for  the  complaint,  and  discharged  the  ac- 
fused.  The  only  question  involved  before 
the  justice  and  the  county  court  was 
whether  or  not  there  was  good  cause  for 
the  complaint.  The  justice  held  that  there 
was;  the  county  court,  that  there  was  not. 
In  such  a  case  there  is  much  to  be  said  in 
favor  of  the  view  of  the  dissenting  judges, 
that  the  opinion  or  judgment  of  the*  jus- 
tice, that  there  was  good  cause  for  the  com- 
plaint, ought  not  to  be  held  as  conclusive, 
but  merely  prima  facie,  evidence  of  proba- 
ble cause,  since  the  county  court,  in  pass- 
ing upon  the  identical  question,  had  been 
of  the  opinion  that  there  was  not  good 
cause  for  the  complaint. 

In  the  case  of  Blanks  v.  Robinson,  where 
the  warrant  was  for  petit  larceny,  the  jus- 
tice was  not  merely  of  the  opinion  that 
there  was  probable  cause  for  believing  that 
the  accused  had  committed  the  larceny, 
but  was  satisfied  that  he  was  guilty,  and 
convicted  him.  The  county  court,  upon  ap- 
peal, although  it  may  have  been  entirely 
satisfied  that  there  was  not  only  probable 
cause  for  the  prosecution,  but  a  strong 
probability  of  the  guilt  of  the  accused,  was 
bound  to  reverse  the  judgment  of  conviction 
and  acquit,  unless  it  was  satisfied  that  he 
was  guilty  beyond  a  reasonable  doubt. 

In  the  one  case  the  trial  court  and  the 
appellate  court  passed  upon  but  one  and  the 
same  question,  viz.,  whether  or  not  there 
was  good  cause  for  the  complaint,  and  the 
judgment  of  reversal  necessarily  held  that 
there  was  not  good  cause  for  it.  But  in 
the  other  case,  reversing  the  judgment  of 
conviction  did  not  show  that  the  appellate 
court  was  of  opinion  that  there  was  not 
probable  cause  for  the  prosecution.  In  the 
one  case  the  courts  differ  as  to  the  ques- 
tion of  good  cause;  in  the  other,  the  rever- 
sal of  the  judgment  of  conviction  shows 
that  they  differ  as  to  the  guilt  of  the  ac- 
cused,' but  it  does  not  show  or  tend  to 
show  that  there  was  not  probable  cause  for 
the  prosecution. 

The  general  rule  is  that  the  acquittal 
of  the  accused  is  not  evidence  of  a  want 
of  probable  cause.  Such  evidence  is  admis- 
sible merely  to  show  that  the  prosecution 
has  terminated.  Singer  Mfg.  Co.  v.  Bry- 
ant, 105  Va.  405,  418,  54  S.  E.  320;  Newell, 
Malicious  Prosecution,  293,  294;  19  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  665,  666;  26  Cyo. 
Law  ft  Proc  pp.  40,  41;  Fox  v.  Smith,  3 
A.  ft  E.  Ann.  Cas.  110,  and  note.  One  of 
the  reasons  given  why  an  acquittal  of  the 
accused  is  not  evidence  of  a  want  of  proba- 
ble cause  is  that  the  prosecution  must  not 
only  prove  that  the  accused  is  probably 
guiHy,  which  would  show  that  there  was 
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probable  cause  for  the  prosecution,  but  it 
must  prove  that  he  is  guilty  beyond  a  rea- 
sonable doubt;  and  it  would  be  manifestly 
unreasonable  to  hold  that  the  failure  of 
the  prosecution  to  make  out  such  a  case  is 
evidence  of  the  want  of  probable  cause  for 
instituting  the  prosecution.  An  acquittal 
may  result  from  some  technical  error  or 
irregularity,  or  other  cause  having  no  bear- 
ing upon  the  question  of  probable  cause. 
The  prosecution  may  be  unable  to  produce 
a  witness,  and  many  other  facts  and  cir- 
cumstances may  exist  which,  while  having 
a  bearing  on  the  action  of  the  trying  court 
in  acquitting,  have  no  bearing  whatever  on 
the  question  of  probable  cause.  See  last 
case  cited,  and  note  to  Lindsey  v.  Couch, 
18  A.  ft  £.  Ann.  Cas.  65,  66,  and  cases 
cited. 

The  conclusion  reached  in  Blanks  v.  Rob- 
inson is  not  only  contrary  to  the  current  of 
authority,  but  is,  as  it  seems  to  us,  unten- 
able upon  principle.  The  court,  in  giving 
its  reasons  for  that  conclusion,  says:  "The 
ground  upon  which  the  cases  whiclv  hold 
the  contrary  doctrine  are  rested  is  that  the 
judgment  of  conviction  is  evidence  of  such 
high  and  conclusive  character  that  it  con- 
stitutes an  estoppel,  which  concludes  all 
further  inquiry  into  the  facts  and  circum- 
stances of  the  case.  It  leaves  entirely  out 
of  view  the  facts  that  this  very  judgment 
may  have  been  obtained  through  the  fraud 
of  the  prosecutor,  the  ignorance  and  incom- 
petence of  the  justice,  and  gives  to  a  judg- 
ment which  has  been  reversed  and  vacated 
the  same  force  and  effect  aa  a  judgment 
which  has  never  been  reversed  or  assailed. 
It  not  only  ignores  one  of  the  cardinal  doc- 
trines applicable  to  estoppels,  namely,  that 
all  estoppels  must  be  mutual,  but  it  vio- 
lates the  principle  that  the  records  of  the 
proceedings  in  a  criminal  trial  are  never 
to  be  taken  as  conclusive  of  the  facts  upon 
which  it  is  based  in  a  civil  action.  For 
these  reasons  we  regard  any  rule  which 
would  make  such  a  judgment  conclusive 
evidence  of  probable  cause  ...  as  too 
arbitrary  to  effect  justice  between  the 
parties." 

The  true  ground  upon  which  such  a  judg- 
ment is  held  to  be  conclusive  evidence  of 
j  probable  cause  is  not  upon  the  principle  ot 
estoppel,  within  the  ordinary  or  technical 
meaning  of  that  term,  but  upon  the  prin- 
ciple that,  when  the  prosecuting  witness, 
or  the  person  who  has  started  the  prose- 
cution, acts  upon  facts  which  are  of  such  a 
character  as  that,  when  they  are  stated  to 
a  calm  and  dispassionate  person  capable  of 
judging,  they  lead  him  to  believe  that  the 
person  charged  is  guilty,  they  are  such  as 
make  out  a  case  of  probable  cause,  upon 
which  the  prosecuting  witness  or  prosecu** 
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tor  has  a  right  to  act.  It  is  upon  this  prin- 
ciple that  the  doctrine  recognized  in  most 
jurisdictions,  and  in  this  state,  that  the 
advice  of  a  reputable  attorney  at  law, 
properly  sought  and  acted  on  in  good  faith, 
constitutes  probable  cause  ad  a  matter  of 
law,  and  furnishes  a  complete  defense  to 
an  action  of  malicious  prosecution.  Jones 
V.  Morris,  97  Va.  43,  33  S.  E.  377;  Newell, 
Malicious  Prosecution,  pp.  309  et  seq.  See 
Evans  v.  Atlantic  Coast  Line  R.  Co.  105 
Va.  72,  53  S.  E.  3;  note  to  King  v.  Apple 
River  Power  Co.  11  A.  &  E.  Ann.  Cas.  951, 
954-956. 

"So,"  as  has  been  said  (Newell,  Mali- 
'•ious  Prosecution,  at  page  255),  "where 
the  judgment  of  conviction  is  appealed 
from,  and  an  acquittal  had,  if  the  prosecut- 
ing witness  presented  the  facts  to  one 
court  competent  to  try  the  cause,  and  the 
court  found  the  defendant  guilty,  it  makes 
out  a  case  of  probable  cause,  and  exonerates 
him  from  liability,  though  the  court  erred 
in  its  judgment.  This  is  undoubtedly  the 
true  -rule.  It  is  the  duty  of  citizens,  when 
they  are  in  possession  of  facts  which,  when 
fully  and  fairly  presented  to  a  calm  and 
dispassionate  lawyer  capable  of  determin- 
ing whether  such  facts  constitute  a  crime 
such  as  should  be  prosecuted  and  punished, 
or  sufficient,  when  presented  to  a  court  hav- 
ing jurisdiction  to  try  the  offense,  to  lead 
the  court  to  act  upon  them  and  find  the 
defendant  guilty,  to  take  legal  steps  for 
the  punishment  of  such  offenders;  and 
they  should,  when  they  act  in  good  faith 
upon  such  facts,  be  exonerated  from  any 
liability  in  an  action  for  malicious  prose- 
cution." 

The  reason  why  such  advifce  of  counsel,  or 
such  judgment  of  conviction  by  a  court  hav- 
ing jurisdiction  to  try,  is  held  to  be  a  com- 
plete defense  to  an  action  of  malicious 
prosecution,  is  no  more  upon  the  principle 
of  estoppel  in  the  latter  case  than  in  the 
former.  The  true  ground  upon  which  it  is 
held  that  such  advice  or  such  conviction  is 
a  complete  defense  is  because  the  attorney 
in  the  one  case,  and  the  court  in  the  other, 
are  persons,  by  reason  of  their  capacity  or 
their  official  position,  presumed  to  be  cap- 
able of  judging  of  the  facts  in  their  legal 
bearing.  It  may  be,  and  no  doubt  is,  true 
in  some  instances  that  justices  are  not 
highly  qualified  for  the  performance  of 
their  important  duties;  but  this  court  can- 
not on  that  account  adjudge  as  incompetent 
and  unfit  for  the  performance  of  their 
duties  that  large  class  of  judicial  officers 
upon  whom  the  general  assembly,  in  its 
wisdom,  has  seen  proper  to  confer  not 
only  jurisdiction  for  the  trial  of  all  cases 
of  misdemeanor,  but  exclusive  original  ju- 
risdiction of  almost  all  such  cases. 
34  L.R.A.(N.S.) 


But  if  the  reasoning  of  the  court  in 
Blanks  v.  Robinson  were  sound,  that  the 
judgment  of  the  trial  court  cannot  be  re- 
garded as  conclusive  evidence  of  probable 
cause,  because  to  do  so  would  violate  the 
principles  applicable  to  the  doctrine  of  es- 
toppel, then  the  reasoning  applies  with 
equal  force  to  a  judgment  of  conviction 
rendered  in  a  circuit  or  corporation  court, 
which  has  been  reversed  upon  a  writ  of  er- 
ror  to  this  court,  and  the  accused  subse- 
quently adl^uitted.  If  it  be  held  to  be  ,the 
law  that  a  verdict  of  guilty  by  a  jury  and 
a  judgment  of  conviction  in  a  circuit  or 
corporation  court,  where  that  judgment  is 
reversed  upon  a  writ  of  error,  and  the  ac- 
cused subsequently  acquitted,  is  not  con- 
clusive evidence  of  probable  cause,  few  per- 
sons would  dare  make  the  effort  to  put  in 
motion  proceedings  to  enforce  the  criminal 
laws  of  the  state;  for. to  do  so  would  cause 
such  person,  wherever  the  final  result  was 
the  acquittal  of  the  accused,  to  run  the  risk 
of  vexatious  litigaticm,  and  probably  sub- 
ject him  to  heavy  damages.  Few  men 
would  be  expected  or  willing  to  incur 
such  hazards.  Besides,  it  would  be  an 
anomaly,  if  not  an  absurdity,  to  hold  that 
the  advice  of  counsel,  properly  obtained  and 
followed  in  good  faith,  before  making  an 
effort  to  set  in  motion  criminal  proceedings, 
would  be  conclusive  evidence  of  probable 
cause,  and  a  complete  defense,  yet  that, 
upon  a  full  presentation  of  the  facts  by 
both  the  prosecution  and  the  accused  upon 
the  trial,  the  verdict  of  guilty  by  a  jury 
approved  by  the  judgment  of  the  trial 
judge  is,  if  reversed  and  the  accused  finally 
acquitted,  merely  prima  facie  evidence  of 
probable  cause.  By  what  process  of  rea- 
soning or  rule  of  logic  is  the  judgment  of 
the  circuit  or  corporation  court,  upon  a  full 
presentation  of  all  the  facts  by  both  sides, 
to  be  considered  as  of  less  weight  as  evi- 
dence of  probable*  cause  than  the  opinion 
of  counsel  upon  an  ex  parte  statement  of 
the  facts  by  the  prosecutor?  Yet  such  is 
the  logical  result  of  the  reasoning  in  Blanks 
V.  Robinson. 

It  would  seem  to  follow  necessarily, 
therefore,  that  either  the  advice  of  counsel, 
under  the  circumstances  indicated,  must  be 
held  not  to  be  conclusive  evidence  of  proba- 
ble cause,  or  the  judgment  of  the  trial 
court  must  be,  unless  improperly  procured. 

Another  ground  relied  on  in  Blanks  ▼. 
Robinson  to  show  that  the  judgment  of  the 
trial  court  should  not  be  treated  as  conclu- 
sive evidence  of  probable  cause  is  because 
the  court  in  that  case  "left  entirely  out  of 
view  the  fact  that  this  very  judgment  may 
have  been  obtained  through  the  fraud  of 
the  prosecutor."  Neither  the  trial  court 
in  that  case,  nor  the  opinion  of  the  court  i& 
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Womack  v.  Circle,  which  was  overruled, 
holds  that  the  judgment  of  the  trial  court 
should  be  considered  as  conclusive  evidence 
of  probable  cause,  if  procured  by  the  fraud 
of  the  prosecutor,  but,  on  the  contrary,  the 
trial  court  in  Blanks  v.  Robinson  had  in- 
structed the  jury  in  effect  that  the  justice's 
judgment  was  not  conclusive  evidence  of 
probable  cause,  if  procured  by  the  fraud  of 
the  prosecutor,  and  that  was  the  view  of 
this  court  in  yVomack  v.  Circle,  as  clearly 
appears  from  its  opinion.  See  32  Gratt. 
338,  339. 

Another  ground  relied  on  in  the  dissent- 
ing opinion  in  Womack  v.  Circle,  why  the 
judgment  of  the  justice  should  not  be  treat- 
ed as  conclusive  evidence  of  probable  cause, 
is  that,  in  exhibiting  articles  of  peace  auil 
in  other  criminal  proceedings,  the  accused  is 
bound  over  or  convicted  by  the  justice  upon 
the  testimony  of  the  prosecutor  alone,  when 
the  mouth  of  the  accused  i*  closed.  What- 
ever merit  there  may  have  been  in  that  rea- 
son at  that  time,-  it  has  lost  much,  if  not 
all,  of  its  force  by  the  change  in  the  law 
made  since  that  decision  was  rendered,  bv 
which  the  accused,  in  all  cases  of  felony  or 
misdemeanor,  is  entitled  to  testify  m  his 
own  behalf.    Code  1904,  §  3897. 

Upon  principle,  as  well  as  upon  author- 
ity, it  seems  to  us  that,  if  there  be  a  con- 
viction by  a  justice  or  other  trial  court  hav- 
ing jurisdiction  of  the  case,  which  is  re- 
versed upon  appeal  or  writ  of  error,  and 
the  accused  acquitted,  such  judgment  of 
conviction,  in  an  action  for  malicious  prose- 
cution, should  be  held  to  be  conclusive  evi- 
dence of  probable  cause,  unless  it  be  shown 
that  it  was  procured  by  the  defendant 
through  fraud,  or  by  means  of  testimony 
which  he  knew  to  be  false. 

This  is  substantially  the  doctrine  ap- 
proved in  the  case  of  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  V.  Butchers'  Union  S.  H.  &  L. 
S.  L.  Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472,  by  the  Supreme  Court  of  the 
United  States,  after  a  review  of  a  number 
of  the  conflicting  decisions  on  the  subject. 
The  conclusion  reached  by  the  court  in  that 
case,  in  our  opinion,  does  to  a  great  extent, 
as  that  court  said,  seem  ''to  reconcile  the 
apparent  contradiction  in  the  authorities, 
and  states  the  rule  which  we  think  to  be 
well  grounded  in  reason,  fair  and  just  to 
both  parties,  and  consistent  with  the  prin- 
ciple on  which  the  action  for  malicious 
prosecution  is  founded." 

It  follows  from  what  has  been  said  that 
we  are  of  opinion  that  the  circuit  court 
erred  not  only  in  refusing  to  give  instruc- 
tion No.  3  offered  by  the  plaintiff  in  error, 
but  also  erred  in  overruling  the  demurrer  to 
the  first  count  of  the  declaration.  That 
count  fails  to  aver  that  the  judgment  of 
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conviction  by  the  justice,  whic£  is  alleged, 
was  procured  by  the  defendant  through 
fraud,  or  by  means  of  testimony  which  he 
knew  to  be  false.  Having  alleged  such  con- 
viction in  the  count,  an  allegation  which 
would  destroy  the  conclusiveness  of  the 
conviction  was  indispensable;  for,  unless 
made,  as  was  said  in  Spring  v.  Besore,  12 
B.  Mon.  551,  555,  the  other  facts  stated 
"establish  the  existence  of  probable  cause, 
and  the  count  is  suicidal."  See  also  Car- 
penter V.  Sibley,  153  Cal.  215,  94  Pac.  879, 
15  L.R.A.(N.S.)  1143,  126  Am.  St.  Rep. 
77,  15  A.  &  £.  Ann.  Cas.  484,  and  note  on 
486,  and  cases  cited. 

The  other  assignments  of  error  need  not 
be  considered,  as  the  precise  questions 
raised  by  them  are  not  likely  to  arise  upon 
another  trial. 

The  judgment  of  the  Circuit  Court  must 
be  reversed,  the  verdict  of  the  jury  set 
aside,  the  demurrer  to  the  first  count  of 
the  declaration  sustained,  and  the  cause  re- 
manded, with  leave  to  the  plaintiff  to 
amend  his  declaration,  if  he  be  so  advised, 
and  for  further  proceedings  not  in  conflict 
with  the  views  expressed  in  this  opinion. 
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W.  A.  CONOWAY,  Appt., 

V. 

SALLIE  A.  FULMER  et  al. 

(—  Ala.  — ,  64     So.  624.) 

Will  —  Indefinite  description  —  refusal 
of  probate. 

1.  A  will  revoking  prior  ones  and  ap- 
pointing an  executor  cannot  be  refused  pro- 
bate because  property  intended  to  be  devised 
is  so  indefinitely  described  that  nothing  can 
pass  under  the  will. 

Same  —  appointment  of  administrator 
—  validity. 

2.  That  one  nominated  by  a  will  to  exe- 
cute it  is  designated  as  '^executor  and  ad- 
ministrator" does  not  render  the  provision 
void. 

(February  2,  1911.) 

APPEAL  by  proponent  from  a  decree  of 
the  Probate  Court  for  Clay  County, 
holding  a  paper  offered  for  probate  not  a 
will.     Reversed. 

The  facts  arc  stated  in  the  opinion. 

Note,  —  Contents    of    will    as    affecting 
right   to   probate, 

I.  Introductory,    964. 
II.  Probate   limited  to   factum. 

a.  In  general,    965. 

b.  Defects    and    circumstances    im- 

material on   probate,    966, 
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Messrs.  kiddle,  Ellis,  Riddle,  &  Pru- 
et  and  Wbatley  &  Cornelias  for  appel- 
lant. 

Messrs.  R.  6.  Roland  and  Wbltson  & 
Harrison  for  appellees. 

Simpson,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  propounded  for  probate  a 
paper  purporting  to  be  the  last  will  and 
testament  of  William  A.  Yancey,  in  which 
the  proponent  was  named  as  executor.  The 
will  is  in  words  and  figures  as  follows,  to- 
wit: 

"I,  W.  A.  Yancey,  being  of  sound  dispos- 
ing mind  and  memory,  do  make  this  my  last 
will  and  testamentj  hereby  revoking  all 
others  heretofore  made  by  me. 


''Item  First.  I  direct  that  all  my  just 
debts  be  paid  as  soon  as  possible  after  my 
death. 

"Item  Two.  It  is  my  will  and  I  hereby 
bequeath  unto  Henry  Yancey  40  acres  of 
my  real  estate. 

"Item  Three.  It  is  my  will  and  I  hereby 
bequeath  unto  Amanda  Yancey  40  acres  of 
my  real  estate. 

"Item  Four.  It  is  my  will  and  I  hereby 
bequeath  unto  J.  T.  Williafns  80  acres  of 
my  real  estate. 

"Item  Five.  It  is  my  will  and  I  hereby 
bequeath  unto  G.  M.  Tomlin  80  acres  of 
my  real  estate. 

"Item  Six.  It  is  my  will  and  I  hereby  be- 
queath unto  L.  Cunard  and  A.  D.  Meadows 
all  of  my  real  estate  which  may  be  left 


III.  Will  at  least  valid  in  part,  908. 

IV.  Where  invalidity  may  be  total,  969. 
V.  More  than  one  instrument,   970. 

VI.  Limited  or  partial  probate. 

a.  As  to  real  and  personal  estate, 

971. 

b.  Omitting  part  of  will  from  pro- 

bate. 

1.  In    general,  972. 

2.  Undue     influence     affecting 

part  of  will,  973. 

3.  Scandalous  matter,    974. 

4.  Changes,  erasures,  etc.,  975. 
VII.  Charitable  gifto  as  affected  by  date 

of  will,  etc.,   976. 
VIII.  Joint  or  mutual  wills,   976. 
IX.  Miscellaneous,  976. 

I.  Introductory, 

This  note  presupposes  that  the  instru- 
ment in  question  was  in  testamentary  form, 
and  was  properly  executed  by  a  competent 
testator;  and  those  points  are  therefore 
not  within  its  scope.  Nor  does  the  note 
deal  with  the  question  of  undue  influence 
except  as  undue  influence  may  be  relied 
upon  to  exclude,  not  the  entire  instrument, 
but  a  particular  part  thereof  from  probate. 
The  note  is  not  concerned  with  the  power 
of  the  probate  court  to  pass  on  that  ques- 
tion in  addition  to  admitting  the  will  to 
probate,  but  is  concerned  merely  with  the 
question  whether  probate  may  be  refused 
because  of  the  invalidity  of  such  provisions. 

The  questions  whether  the  instrument 
is  a  conditional  or  contingent  will,  and  the 
effect  of  provisions  in  favor  of  attesting 
witnesses,   are  excluded. 

While  the  statutory  requirements  of 
signed  and  witnessed  wills  vary  somewhat 
in  different  jurisdictions,  it  may  be  said 
that,  in  general,  the  probate  of  a  will 
means  that  the  signatures  of  the'  testator 
and  the  witnesses  are  genuine,  that  the 
testator  announced  to  the  witnesses  the 
testamentary  character  of  the  instrument, 
that  he  was  sane  and  acted  voluntarily, 
that  the  instrument  is  of  testamentary 
character,  and  that  it  docs  not  appear  to 
have  been  revoked.  The  function  of  the 
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probate  court  is  thus  midway  between  that 
of  a  notary  public  and  that  of  a  chan- 
cellor. It  is  the  general  theory  that  the 
probate  of  a  will  should  mean  no  more  than 
that  the  instrument  is  the  last  will  and 
testament  of  the  testator,  and  it  is  the 
general  rule  that  the  legal  construction  and 
effect  of  the  various  clauses  of  the  will  are 
not  a  matter  for  the  probate  court,  at  least, 
until-  after  the  will  has  been  admitted  to 
probate,  and  that  where  the  question  of 
probate  is  tried  in  courts  of  larger  juris- 
diction, matters  of  construction  should  be 
excluded  from  the  controversy,  as  beyond 
the  issue  to  be  tried.  This  note  does  not 
deal  with  the  powers  of  particular  probate 
courts,  nor  with  the  effect  of  probate  as 
conclusive,  or  as  open  to  attack  directly 
or  indirectly,  or  as  of  greater  force  in  -le- 
lation  to  personal  property  than  to  real, 
as  to  which  matters  there  is  great  statu- 
tory diversity  in  the  various  jurisdictions; 
but  some  of  the  cited  cases  necessarilv  de- 
pend  in  part  for  their  decision  on  features 
of  the   local   statutes. 

For  cases  on  the  conclusiveness  of  pro- 
bate as  res  judicata^  see  the  note  to  Sly 
V.    Hunt,    21    L.K.A.    680. 

For  cases  on  the  incorporation  of  ex- 
trinsic documents  into  a  will,  see  the  note 
to  Bryan's  Appeal,  68  L.R.A.  353. 

For  cases  on  separate  wills  in  relation 
to  property  in  different  countries,  see  the 
same  note,  page  384. 

For  cases  on  the  right  of  probate  of  a 
joint  or  mutual  will,  see  the  note  to  Re 
Davis,    38    L.R.A.    289. 

For  cases  on  admitting  to  probate  parts 
of  a  lost  or  destroyed  will  where  there  ia 
not  complete  proof  of  other  parts  of  it, 
see  the  note  to  Re  Patterson,  26  L.R.Ai 
(N.S.)    654. 

Some  examination  of  contents  necessary. 

Of  course,  the  instrument  propounded 
for  probate  must  be  looked  to  for  several 
purposes. 

Thus,  in  Jolliffe  v.  Fanning,  10  Rich.  L. 
186,  where  it  was  claimed  that  a  will  was 
contrary  to  the  public  policy  of  the  state. 
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after  the  above  division,  divided  into  two 
equal  parts. 

"Item  Seven.  I  do  hereby  appoint  W.  A. 
Conoway  of  Hollins,  Alabama,  as  executor 
and  administrator  of  my  estate. 

"Wm.  A.  Yancey.  [L.  S.] 

"Signed,  sealed,  and  published  as  the  last 
will  and  testament  of  W.  A.  Yancey,  we 
signing  at  his  request,  and  in  his  presents 
[presence],  and  he  signing  in  our  presents, 
and  each  of  us  signing  in  the  presents 
each  other. 

"This  18th  day  of  May,  1910. 

"Witnesses:  M.  J.  Dewberry.  F.  T.  Con- 
oway.   F.  G.  Harrington." 

A  contiBst  was  filed.  The  proper  execu- 
tion of  the  will  and  the  mental  capacity  of 
the  testator  were  duly  proved.    The  ground 


upon  which  the  contest  was  sustained,  and 
which  is  here  insisted  upon  by  the  appellee, 
is  that  the  devises  are  so  indefinite  in  the 
description  of  the  property  intended  to  be 
devised  that  the  same  are  void,  and  that 
therefore  the  paper  offered  for  probate  Ib 
not  a  will. 

In  this  the  court  erred.  Even  if  it  should 
be  admitted  that  the  devisees  could  not 
claim  anything,  by  reason  of  the  indefinite- 
ness  of  the  description  (which  we  do  not 
decide),  yet  it  is  no  part  of  the  duty  of 
the  probate  court  to  construe  the  will,  or 
to  pass  upon  the  effect  of  its  provisions. 
If  the  paper  is  in  form  a  will,  is  executed 
according  to  law,  and  the  testator  is  shown 
to  possess  the  requisite  capacity,  and  no  un- 


but  appointed  an  executor,  the  court,  in 
reversing  a  judgment  against  probate, 
said:  "Where  it  becomes  necessary  to  draw 
from  the  contents  of  a  paper  presented  as 
a  will,  evidence  touching  its  due  execution 
and  validity  as  such,  any  tribunal  charged 
with  the  examination  of  that  subject  is 
authorized  to  scrutinize  the  contents.  As, 
for  example,  whether  a  provision  in  the 
paper  may  affect  the  competency  of  an 
attesting  witness,  and  whether  the  statute 
of  25  Geo.  II.  applies  to  make  the  witness 
a  good  one;  whether  all  that  is  presented 
was  executed  by  the  testator,  or  a  portion 
was  not,  and  has  been  surreptitiously  in- 
terpolated; whether  the  contents  be  such 
as  to  render  the  paper  wholly  void,  by  force 
of  a  statute,  if  any  such  there  be,  and  the 
like.  But  if  the  paper  be  duly  executed 
by  one  competent,  agreeably  to  the  forms 
prescribed,  and  in  the  presence  of  the 
requisite  number  of  credible  witnesses,  and 
contain  the  revocation  of  all  prior  wills, 
and  the  appointment  of  an  executor  (as  the. 
testamentary  paper  before  us  does),  and 
be  silent,  in  fact,  or  for  want  of  validity, 
as  to  all  other  matters,  it  is  a  will,  and 
must  be  admitted  to  probate  accordingly." 

The  instrument  must  be  examined  to 
see  if  it  is  of  testamentary  character. 

The  contents  of  the  paper  are  important 
upon  the  issue  of  sanity,  and  necessary 
when  there  is  an  issue  of  undue  influence. 

Where  there  is  more  than  on^  instru- 
ment, the  court  must  determine  whether 
both  are  to  be  probated,  or  whether  one 
revokes  the  other  ^  which  is,  of  course,  an 
entirely  different  question  from  the  joint 
construction  of  two  admitted  instru- 
ments). For  example,  in  St.  Helens  v.  Ex- 
eter, reported  in  a  note  to  Fawcett  v.  Jones, 
3  Phillim.  Eccl.  Rep.  434,  the  testator  in 
a  codicil  described  his  will  as  being  of 
1798,  and  the  court  admitted  to  probate  a 
wiU  of  1800  and  this  codicil,  and  neld  that 
the  testator  had  been  mistaken  in  the  date 
of  his  will. 

The  court  must  examine  and  decide 
whether  the  will  appoints  an  executor,  as 
is  illustrated  in  Re  Lowe,  3  Swabcy  &  T. 
478,  where,  bv  a  will,  the  testator  appoint- 
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ed  A  and  B  executors,  and  by  a  codicil  he 
appointed  his  wife  sole  executrix  of  his 
will,  and  it  was  held  that  letters  were  to 
issue  to  her  alone. 

II,  Probate  limited  to  factum. 

a.  Jn  general, 

"Upon  the  probate  proceeding;  the  court 
does  not  examine  the  contents  of  the  will, 
except  as  they  bear  upon  the  question  of 
its  execution  and  authenticity,  and  the  ca- 
pacity of  the  testator."  Re  McLaughlin, 
Tucker,  79. 

In  ^lontrose  v.  Byrne,  24  Wash.  288,  64 
Pac.  534,  the  court  said:  "The  only  ques- 
tion for  consideration  in  a  proceeding  to 
have  the  will  established  in  probate,  is  as 
to  its  validity.  The  questions  which  have 
been  discussed  by  counsel  for  appellant 
relative  to  its  construction  and  the  vesting 
of  the  real  and  personal  property  men- 
tioned in  the  will  are  not  cognizable  in  this 
proceeding,  and  will  not  be  further  con- 
sidered." 

In  Redmond  v.  Collins,  15  N.  C.  (4  Dev. 
L.)  440,  27  Am.  Dec.  208,  the  court  said 
that  the  question  before  a  court  of  probate 
is  "whether  the  paper  is  duly  executed  to 
pass  the  legal  estate.  It  has  no  concern 
with  the  trusts  upon  which  it  is  given,  or 
the  construction  of  the  will." 

In  Waters  v.  Cullen,  2  Bradf.  354,  the 
court,  while  denying  probate  on  account 
of  the  mental  incapacity  of  the  testatrix, 
nevertheless  said:  "What  real  or  personal 
property  passes  by  the  will,  and  what  does 
not,  is  clearly  a  matter  which  has  nothing 
to  do  with  the  probate  in  this  class  of  cases, 
more  than  in  any  other.  As  it  would  be  ao 
extraordinary  and  novel  objection  to  make 
to  the  proof  of  a  will  of  a  male,  that  it 
undertook  to  give  property  not  belonging 
to  the  testator,  so,  it  is  quite  as  incon- 
gruous to  urge,  as  an  objection  against  the 
proof  of  the  will  of  a  married  woman,  that 
it  disposes  of  property  belonging  to  her 
husband  by  virtue  of  his  marital  right. 
The  power  to  make  a  will  is  one  thing,  and 
the  power   to  dispose  of  certain   property 
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due  influence  be  shown,  it  is  jthe  duty  of  the 
court  to  admit  it  to  probate. 

It  is  admitted  by  the  contestants  that,  if 
any  item  of  the  will  can  have  any  legal  ef- 
fect, the  will  should  be  probated.  The.  first 
clause  performs  one  of  the  most  important 
functions  of  a  will, — to  wit,  the  revocation 
of  all  previous  wills;  and  the  item  num- 
bered "First"  directs  that  all  of  the  testa- 
tor^s  debts  be  paid  as  soon  as  possible  after 
the  death  of  the  testator.  But,  aside  from 
that,  the  utmost  that  can  be  claimed  is 
that,  if  all  the  devises  are  void  for  uncer- 
tainty, the  result  would  be  that,  after  the 
payment  of  debts,  the  property  of  the  de- 
cedent should  be  distributed  according  to 
the  statutes  of  descent  and  distribution; 
and  a  ,will  so  directing  would  be  valid. 
Lucas  V.  Parsons,  24  Ga.  640,  71  Am.  Dec. 
147. 

There  is  also  eminent  authority  for  the 
proposition  that  a  will  which  makes  no  dis- 
positiom  of  property,  but  merely  nominates 
an  executor,  is  entitled  to  probate,  Schoul- 
er,  Wills,  2d  ed.  §  297,  p.  312;  Barber  v. 
Barber,   17  Hun,  72;   Re  Jordan,  L.  R.   1 


Prob.  &  Div.  655,  37  L.  J.  Prob.  N.  S.  22, 
16  Week.  Rep.  407.  The  will  is  but  the  ex- 
pression of  the  desire  of  and  direction  by 
the  testator  as  to  what  shall  be  done  with 
the  property  left  by  him,  and  if  he  does  not 
desire  to  make  any  disposition  save  such  as 
the  law  provides,  but  does  desire  to  name 
the  one  who  shall  administer  upon  his  ei- 
fects,  he  has  a  right  so  to  do;  and  unless 
the  person  named  is  not  a  fit  person,  under 
the  provisions  of  the  statutes,  it  is  the  duty 
of  the  court  to  issue  letters  to  him. 

There  is  no  force  in  the  suggestion  that, 
because  the  last  item  designates  Conoway 
''as  executor  and  administrator,"  it  can- 
not be  complied  with.  The  will  was  evi- 
dently written  by  one  who  did  not  under- 
stand legal  terms,  and,  while  there  is  a 
technical  distinction  between  an  executor 
and  administrator,  yet  really  the  executor 
docs  administer  upon  the  estate. 

The  decree  of  the  court  is  reversed,  and 
the  cause  remanded. 

Dowdell,  Ch.  J.,  and  McClellan  and 
Mayfield,  JJ.,  concur. 


another.  The  former  relates  to  the  per- 
sonal capacity  and  the  probate,  the  latter 
to  the  effect  of  the  instrument,  when 
proved,  and  its  construction." 

In  Graham  v.  Burch,  47  Minn.  171,  28 
Am.  St.  Rep.  339,  49  N.  W.  697,  where  it 
was  claimed  on  probate  that  the  court 
should  have  declared  a  devisee  a  trustee 
ew  maleficio,  the  court  quoted  from  Green- 
wood v.  Murray,  26  Minn.  259,  2  N.  W. 
945,  the  following:  ''The  decree  of  that 
court  establishing  a  will  is,  unless  reversed 
on  appeal,  conclusive  that  it  was  duly  exe- 
cuted by  the  person  whose  will  it  purports 
to  be,  and  that  such  person  had  legal  ca- 
pacity to  execute  it.  But  the  probate  de- 
cides nothing  beyond  this." 

Upon  the  issue  devisavit  vel  non,  the 
issue  as  to  the  ultimate  ownership  of  the 
property  ought  not  to  be  gone  into.  Coal- 
ter  v.   Bryan,   1   Gratt.   18. 

Under  the  Ohio  practice,  the  method  of 
contesting  a  will  by  bill  in  chancery  in  the 
common  pleas  is  construed  to  mean  that 
upon  such  bill  the  will  shall  not  be  con- 
strued, but  merely  the  question  of  its 
probate  considered.  Mears  v.  Hears,  15 
Ohio  St.  90. 

h.  Defects  and  circumstances  immate- 
«Hal  on  probate. 

— ^blanks. 

That  spaces  have  been  left  blank  will 
not  defeat  probate.  Harris  v.  Pue,  39  Md. 
635,  where  spaces  for  the  amounts  of  some 
of    the    legacies    were   unfilled. 

In  Kultz  v.  Jaeger,  29  App.  D.  C.  300, 
where  the  names  of  the  residuary  legatees 
were  left  blank,  but  the  will  appointed  an 
executor,  the  court  said  that,  upon  an 
o4  L.R.A.(N.S.) 


appeal  from  a  decree  admitting  the  paper 
to  probate,  the  validity  or  invalidity  of 
any  of  its  bequests  would  not  be  considered. 

— omission   of   children. 

In  Doane  v.  Lake,  32  Me.  268,  52  Am. 
Dec.  654,  it  was  held  that  where  one  or 
more  of  the  children  were  omitted  in  the 
will,  and  might  have,  it  seems,  some  inter- 
est in  the  estate  in  Maine,  the  will  must 
be  admitted  to  probate,  and  thereafter  they 
might  raise  the  question,  if  they  had  any 
right. 

In  Lorieux  v.  Keller,  5  Iowa,  196,  68  Am. 
Dec.  696,  where,  at  the  time  of  the  date  of 
the  will,  the  statute  provided  that  omitted 
children  should  take  as  in  intestacy  unless 
provided  for  in  the  lifetime  of  the  testator, 
or  "unless  it  shall  appear  that  such  omis- 
sion was  intentional,  and  not  occasioned  by 
mistake  or  accident,"  the  court,  while  hold- 
ing that  the  repeal  of  the  statute  rendered 
the  provision  nugatory,  as  the  will  spoke 
as  of  the  time  of  the  death  of  the  testator, 
held  that  in  any  event  the  duty  of  the 
court  on  probate  did  not  extend  to  solving 
the  question  whether  other  provisions  for 
omitted    children    had    been   made   or   not. 

In  Cox  v.  Cox,  101  Mo.  168,  13  S.  W. 
1055,  the  court,  in  holding  that  the  alle- 
gation in  a  petition  to  contest  the  validity 
of  a  will,  that  the  plaintiff  was  the  only 
son  of  the  testator,  and  was  not  mentioned 
in  his  will,  was  not  germane  to  the  issue 
to  be  tried,  stated  that  in  a  proceeding  in 
the  circuit  court  to  contest  the  validity 
of  a  will,  or  to  have  a  will  proved  which 
has  been  rejected,  the  statute  prescribes 
the  issue  that  shall  ho  tried,  and  that 
issue  is:  "\A'bether  the  writing  produced 
be  the  will   of  the  testator  or  not;"  and 


1911. 


CONOWAY  V.  FULMER. 


967 


said  that  in  such  a  proceeding,  that  is  the 
only  issue  which  can  be  tried. 

— ^murderer   of   testator   as   legatee. 

In  Bliss  V.  Macomb  Probate  Judge,  129 
Mich.  127,  88  N.  W.  390,  where  the  chief 
beneficiary  under  the  will  of  his  father 
was  accused  of  murdering  him,  and  pending 
his  trial,  the  judge  of  probate  declined  to 
proceed  with  the  probate,  but  adjourned 
it,  the  supreme  court  ordered  a  mandamus 
to  issue  to  the  judge  of  probate  to  hear  and 
determine  the  matter,  t lie  court  not  deciding 
what  would  be  the  effect  of  a  murderer  be- 
ing the  principal  legatee,  but  held  that 
t)iat  was  a  question  which  did  not  arise 
upon  probate. 

It  may  be  noted  that,  in  Riggs  v.  Palmer, 
115  N.  Y.  606,  5  L.R.A.  340,  12  Am.  St. 
Rep.  819,  22  N.  E.  188,  where  a  grandson 
murdered  his  grandfather,  under  whose 
will  he  was  the  chief  legatee,  the  will  was 
admitted  to  probate,  and  then  an  action 
brought  to  cancel  and  annul  it  so  far  as 
it  benefited  the  murderer,  which  was  done, 
and  he  was  also  debarred  of  any  interest 
as  heir. 

— clauses  against  public  policy. 

•  It  is  no  objection  to  the  probate  of  a  will 
that  it  contains  clauses  contrary  to  public 
policy.  Pool  V.  Pool,  36  Ala.  12;  Hall  v. 
Hall,  38  Ala.  131;  JoUiffe  v.  Fanning,  10 
Rich.  L.  186. 

In  Lusk  V.  Lewis,  32  Miss.  297,  where  a 
petition  was  made  to  set  aside  probate  and 
declare  certain  provisions  invalid,  as  con- 
trary to  the  public  policy  of  the  state,  etc., 
it  was  held  that  the  court  had  no  jurisdic- 
tion to  determine  on  probate  any  such  ques- 
tion. 

— subsequent  conveyance. 

That  the  greater  part  of  the  property 
has  been  since  conveyed  is  no  objection  to 
probate.  Wade  v.  Holbrook,  2  Redf.  378; 
Hawes  v.  Humphrey,  9  Pick.  350,  20  Am. 
Dec.    481. 

Where  a  will  disposed  of  a  testator's  es- 
tate and  appointed  an  executor,  and  after 
tke  making  of  the  will,  by  deed  and  bill  of 
sale,  he  disposed  of  all  his  real  estate  and 
considerable  personal  estate,  if  not  all  of  it, 
the  probate  court  found  that  there  was  a 
revocation  of  the  will  by  reason  of  the  deed 
and  bill  of  sale,  and  declined  to  admit  it 
to  probate;  but,  on  appeal,  it  not  appearing 
that  all  the  personal  property  of  the  tes- 
tator was  conveyed  by  the  bill  of  sale,  it 
was  held  that  the  will  should  be  admitted 
to  probate.    Prater  v.  Whittle,  16  S.  C.  40. 

— ^uncertainty. 

Indefiniteness  or  uncertainty  of  some  pro- 
visions is  immaterial.  Conoway  v.  Ful- 
MEB;  Leak  v.  Leak,  24  Ky.  L.  Rep.  2/7, 
73  S.  W.  789;  George  v.  Georjre,  47  N.  H. 
46;  Re  Murray,  141  N.  C.  688,  58  S.  E. 
436. 
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In  Werkheiser  v.  Werkheiser,  6  Walts  & 
S.  184,  where  a  jury  found  that  the  de- 
ceased had  left  a  nuncupative  will,  in  re- 
versing the  judgment  on  another  ground, 
the  court  said  that  it  was  no  reason  for 
denying  the  probate  of  a  will,  that  its 
provisions  were  uncertain  or  obscure;  that 
that  was  a  matter  for  further  consideration 
between  the  parties  interested.  The  will 
found  by  the  jury  was  as  follows :  "  'I  give 
and  bequeath,  and  it  is  my  will,  that  all 
my  money  and  other  property  shall  be 
given  to  my  two  sisters,  Sarah  and  Cath- 
erine, and  that  my  mother  shall  have  no 
part  thereof.  The  principal  part  of  my 
property  to  go  to  my  sister  Sarah,  and  the 
balance  to  be  secured  for  my  sister  Cath- 
erine and  her  children,  so  that  her  hus- 
band cannot  spend  it.' 
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— ^void  gifts  or  devises. 

It  is  no  objection  to  probate  that  a  will 
contains  a  void  devise,  or  that  there  is  a 
void  condition  annexed  to  a  devise.  Small 
V.  Small,  4  Me.  220,  16  Am.  Dec.  253. 

In  Bent's  Appeal,  35  Conn.  523,  it  was 
held  that  a  decree  admitting  a  will  to  pro- 
bate did  not  validate  bequests  therein  whose 
invalidity,  if  any,  appeared  on  the  face 
of  the  will,  nor  was  it  necessary  to  appeal 
from  the  decree  of  probate  to  raise  the 
question  of  the  validity  of  such  bequests; 
and  such  an  appeal  was  therefore  dis- 
missed. 

This  has  illustration  in  cases  where  it 
was  claimed  there  was  an  attempt  illegally 
to  suspend  the  power  of  alienation  (Re 
Pforr,  144  Cal.  121,  77  Pac.  825;  Re  Mc- 
Laughlin, Tucker,  79;  Wade  v.  Holbrook, 
2  Redf.  378 ) ;  or  to  create  a  void  charitable 
use  (Clearspring  Twp.  v.  Blough,  173  Ind. 
16,  88  N.  E.  511,  89  N.  E.  369;  Hawes 
v.  Humphrey,  9  Pick.  360,  20  Am.  Dec.  481; 
Re  Murray,  141  N.  C.  588,  58  S.  E.  436). 

In  Leak  v.  Lealc,  24  Ky.  L.  Rep.  217, 
73  S.  W.  789,  where  the  will  gave  the  entire 
estate  upon  trust  for  religious  and  char- 
itable purposes,  and  appointed  the  trustee 
executor,  and  the  probate  court  declined 
to  admit  the  will  to  probate,  because  the 
devises  therein  were  so  indefinite  and  un* 
certain  as  to  be  void,  but,  on  appeal,  this 
judgment  was  reversed  and  the  will  was 
admitted  to  probate,  the  court  of  appeals 
said:  "As  to  whether  or  not  certain  devises 
are  void  for  uncertainty,  or  for  any  other 
reason,  that  can  be  determined  in  a  pro- 
ceeding to  put  the  instrument  in  execution; 
but  upon  an  appeal  from  an  order  of  the 
county  court,  probating,  or  refusing  to  pro' 
bate,  a  writing  purporting  to  be  a  will,  the 
only  question  is  whether  or  not  it  was  the 
will  of  the  decedent." 

In  Lillv  v.  Tobbein,  103  Mo.  477,  23  Am. 
St.  Rep.  '887,  15  S.  W.  618,  where  a  will 
was  rejected  on  probate,  and  a  suit  was 
brought  under  the  Missouri  statute  to  es- 
tablish it  as  a  will,  the  court,  in  holding 
tl»at.  in  that  suit,  the  question  whether  a 
certain  church  named  as  legatee  could  take 
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its  legacy  or  not  would  not  be  determined, 
said :  "The  only  issue  to  be  tried  is  whether 
the  writing  is  the  will  of  the  testator.  In 
trying  this  issue  the  court  is  not  called 
upon  to  construe  the  will,  nor  is  it  called 
upon  to  say  whether  the  provisions  of  the 
will  are  legal  or  illegal.  If  a  particular 
clause  has  been  inserted  by  fraud  or  for- 
gery, it  may  be  rejected,  and  this  for  the 
plain  reason  that  it  is  no  part  of  the  will; 
but  when  the  particular  clause  is  found  to 
be  a  part  of  the  will,  the  whole  must  be 
probated;  and  this,  too,  though  the  par- 
ticular clause  cannot  be  enforced." 

— ^will  breaking  contract. 

That  there  is  an  outstanding  contract 
against  the  provisions  of  the  will  is  no 
reason  for  refusing  probate. 

The  fact  that  the  testatrix  could  not 
dispose  of  certain  property  by  reason  of 
some  contract  or  family  arrangement  haja 
nothing  to  do  with  the  probate  of  the  will. 
Shaaber  v.  Johnston,  10  Sadler  (Pa.)  566, 
13  Atl.  776. 

In  Sumner  v.  Crane,  156  Ma^s.  483,  15 
L.R.A.  447,  29  N.  E.  1161,  where  it  was 
clbimed  that  the  testatrix  had  made  a  con- 
tract to  dispose  of  her  property  differently 
from  the  way  in  which  she  had  disposed  of 
it,  the  will  was  nevertheless  admitted  to 
probate,  it  •being  admitted  that  she  had 
a  right  to  change  her  executor  and  appoint 
whomever  she  chose,  even  under  the  con- 
tract, the  court  stating  that  the  rights 
would  be  fully  protected  under  the  contract, 
if  any  such  rights  there  were. 

In  Heath  v.  Heath,  18  Misc.  521,  42  N. 
Y.  Supp.  1087,  it  was  held  that  the  pro- 
bate is  not  an  obstacle  to  an  action  to  en- 
force a  parol  agreement  that  property  de- 
vised therein  should  pass  to  another,  as 
the  surrogate  could  not  refuse  probata  for 
that   reason. 

And  it  is  not  a  ground  for  revocation 
of  probate  that  there  is  a  mutual  irrev- 
ocable earlier  will  outstanding.  Re  Keep, 
17  N.  Y.  S.  R.  812,  2  N.  Y.  Supp.  76a 
And  see  the  note  to  Re  Davis,  38  L.R.A. 
289. 

///.  Will  at  least  valid  in  part. 

It  is  familiar  law  that  a  will  which 
merely  appoints  an  executor  is  entitled  to 
probate,  and  numerous  cases  where  the 
probate  is  opposed  on  the  ground  that  some 
of  the  clauses  of  the  instrument  are  in- 
valid are  disposed  of  by  the  court  pointing 
cut  that  the  instrument  has  at  least  some 
valid  clause,  as  appointing  an  executor,  or 
giving  some  plain  and  definite  legacy,  etc. 
Pool  V.  Pool,  35  Ala.  12;  Hall  v.  Hall,  38 
Ala.  131;  Woodruff  v.  Hundley,  127  Ala. 
640,  86  Am.  St.  Rep.  146,  29  So.  98  {sem- 
hie)  ;  Re  Shillaber,  74  Cal.  144,  6  Am.  St. 
Rep.  433,  15  Pac.  453;  Bent's  Appeal,  35 
Conn.  523;  Kultz  v.  Jaeger,  29  App.  D.  C. 
300;  Harris  v.  Pue,  39  Md.  536;  Sumner 
V.  Crane,  155  Mass.  483,  15  L.R.A.  447,  29 
N.  E.  1161;  Wade  v.  Holbrook,  2  Redf. 
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378;  Mears  v.  Mears,  15  Ohio  St.  90; 
Prater  v.  Whittle,  16  S.  C.  40. 

In  Re  Pforr,  144  Cal.  121,  77  Pac.  825, 
where  probate  of  part  of  the  will  was  con- 
tested as  attempting  to  create  a  trust 
which  unduly  suspended  the  power  of  alien- 
ation, the  court  said:  "An  instrument  tes- 
tamentary in  character,  and  issued  in  the 
form  required  for  a  will,  cannot  be  denied 
probate  upon  the  ground  that  some  of  its 
provisions  are  invalid,  or  contrary  to  the 
provisions  of  law.  The  probate  of  the  in- 
strument merely  determines  the  validity  of 
its  execution.  The  sufficiency  or  invalidity 
of  its  provisions  will  be  determined  when 
effect  is  sought  to  be  given  to  them.  The 
statute  makes  no  provision  by  which  a 
portion  of  such  an  instrument  can  be  ad- 
mitted to  probate,  and  probate  denied  to 
the  remainder.  Re  Cobb,  49  Cal.  699;  Re 
Murphy,  104  Cal.  654,  38  Pac.  643;  Toland 
V.  Toland,  123  Cal.  140,  55  Pac.  681." 

In  Indiana,  where  the  probate  courts 
have  large  powers  of  construction,  etc., 
these  will  not  be  exercised  on  probate  if 
any  part  of  the  will  is  valid.  Thus,  in 
Clearspring  Twp.  v.  Blough,  173  Ind.  15, 
88  N.  E.  511,  89  N.  E.  369,  where  it  was 
claimed  that  the  scheme  of  the  will  was 
to  create  an  illegal  charitable  use,  the 
court,  in  reversing  the  decision  of  the 
court  of  probate  in  refusing  probate  to  a 
will,  said:  "If,  upon  tendering  a  will  for 
probate,  resistance  being  made  thereto,  pro- 
fert  of  the  instrument  should  disclose  that 
no  part  of  it  is  valid, — such  validity  being 
wholly  committed  to  the  judge,-  with  juris- 
diction under  our  statute  not  only  to  pro- 
bate, but  to  construe  and  revoke, — ^it  would 
be  an  idle  ceremony  to  probate  it  as  a 
will,  when  probate  thereof  must  be  revoked 
on  application.  We  therefore  hold  that 
where  the  instrument  offered  is  invalid  for 
any  purpose,  probate  may  be  denied;  but 
if  it  is  valid  for  any  purpose,  it  must  be 
probated,  and  the  further  jurisdiction  of 
the  court  properly  invoked  to  construe 
doubtful  provisions,  or  to  declare  invalid 
ones  void." 

In  George  v,  George,  47  N.  H.  45,  the 
court,  after  discussing  the  question  whether 
part  of  the  will  was  uncertain,  and  inclin- 
ing to  the  opinion  that  it  was  not,  said: 
"These  questions  in  regard  to  uncertainty 
do  not,  however,  properly  aris^  here,  for 
if  it  may  take  effect  in  any  part,  although 
indefinite  in  others,  it  may  properly  be 
proved." 

Where  probate  was  objected  to,  among 
other  reasons,  on  account  of  what  was 
claimed  to  be  a  void  charitable  bequest, 
and  on  account  of  the  vagueness  and  un- 
certainty of  it,  and  because  there  was  no 
beneficiary  of  the  will,  the  court  lield  that 
this  was  all  immaterial,  as  the  will  ap- 
pointed an  executor,  and  was  therefore  en- 
titled to  be  admitted  to  probate.  Re  Mur- 
ray, 141  N.  C.  588,  58  S.  E.  435. 

On  an  appeal  from  probate,  where  it 
was  claimed  that  a  son  of  the  testator  was 
believed  by  the  testator  to  be  illegitimate. 
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while  he  was  legitimate,  the  court  held 
that,  aa  there  were  in  any  case  some  pro- 
visiona  in  the  will  not  affected  by  such 
belief,  it  must  be  admitted  to  probate; 
not  deciding,  it  seems,  whether  this  ques- 
tion was  a  proper  one  to  be  decided  upon 
probate  or  not.  Baxter's  Appeal,  1  Brewst. 
(Pa.)  451.  In  the  intermediate  court, 
however,  the  judge  seemed  to  be  of  the 
opinion  that  the  decision  in  question  could 
have  no  effect  upon  the  probate  of  the 
wilL 

IV,  Where  invalidity  may  he  total,  ' 

It  is  rare  that  an  instrument  properly 
and  voluntarily  executed  by  a  competent 
testator  is  totally  invalid;  at  least,  it 
usually  contains  an  appointment  of  an 
executor.  Consequently  there  are  few  cases, 
if  any,  where  the  question  has  directly 
arisen  on  probate  whether  a  will  that  may 
be  totally  nugatory  in  law  will  b^  admit- 
ted to  probate. 

Some  of  the  cases  heretofore  cited  to  the 
rule  that  partial  defects  are  immaterial 
on  probate  contain  dicta  that  a  will  whose 
provisions  were  wholly  invalid  might  not 
be  admitted  to  probate.  On  the  other  hand, 
in  most  of  the  cases  asserting  or  implying 
a  contrary  view,  the  will  in  question  is 
not  without  some  valid  clause,  or  is  not 
set  out  in  full  in  the  report,  so  that  the 
precise  value  of  the  decision  can  be  seen. 

Thus,  in  one  of  the  strongest  cases  on  the 
subjeet,  the  will  contained  a  clause  re- 
voking all  former  wills.  In  Re  Davis,  182 
N.  Y.  468.  76  N.  E.  530,  affirming  106  App. 
Div.  221,  93  N.  Y.  Supp.  1004,  where  the 
will  revoked  all  former  wills  made  by  the 
testatrix,  and  gave  her  whole  estate  to  her 
sister,  whom  she  appointed  executrix,  and 
who  predeceased  her,  the  court  said:  ''We 
agree  with  the  learned  appellate  division 
that,  'the  true  rule  of  law  is  that  when  a 
paper  unrevoked,  testamentary  in  charac- 
ter, purporting  on  its  face  to  devise  or  be- 
queath real  or  personal  propetry,  executed 
according  to  the  formalities  of  the  stat- 
ute by  a  person  of  proper  age  and  qual- 
ifications, and  shown  satisfactorily  to  be 
of  sound  mind,  and  not  under  restraint, 
is  presented  to  a  surrogate's  court  for  pro- 
bate, such  court  has  no  authority  upon  the 
question  of  its  admission  to  probate  to 
inquire  whether  the  provisions  of  the  paper 
are  ineffectual  to  pass  title  because  the 
sole  beneficiary  and  executor  is  dead,  and 
the  devise  or  bequest  has  thereby  lapsed, 
or  because  the  provisions  of  the  instru- 
ment are  ineffectual  to  pass  title  to  the 
person  named.  Any  other  rule  would  lead 
to  confusion  and  to  the  introduction  of 
false  issues*  in  the  probate  of  wills.' " 

In  Be  Cobb,  49  Cal.  599,  where,  in  ad- 
dition to  the  ordinary  objections  to  capac- 
ity, etc.,  it  was  objected  that  the  instrument 
propounded  had  no  person  or  corporation 
named  therein  as  legatee  competent  to 
take,  that  no  testamentary  disposition  was 
therein  made  of  any  property  or  estate, 
and  therefore  the  same  could  not  be  ad- 
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mitted  to  probate  as  a  will,  it  was  held 
that,  as  the  instrument  was  evidently  of  a 
testamentary  character,  the  other  ques- 
tions attempted  to  be  raised  concerned  its 
construction,  and  could  not  be  considered 
until  it  should  have  been  admitted  to  pro- 
bate; but  here  the  will  appointed  exec- 
utors. 

In  Hawley  v.  Brown,  1  Root,  494,  where 
the  will  is  not  reported,  it  was  held,  upon 
an  application  for  probate,  that  an  objec- 
tion that  the  will  attempted  to  entail  the 
estate  beyond  what  the  law  would  allow 
was  an  insufficient  objection.  It  appears 
that  the  .executor  named  in  the  will  re- 
nounced, so  that  if,  in  fact,  the  clause  at- 
tacked was  the  only  remaining  provision, 
the  question  seems  to  have  been  direcrtly 
decided  (but  there  is  authority  to  the  effect 
that  if  the  nomination  of  an  executor  makes 
a  paper  or  will,  his  renunciation  cannot  tiJce 
away  such  effect  of  the  nomination.  Re 
Jordan,  L.  R.  1  Prob.  &  Div.  565,  37  L.  J. 
Prob.  N.  8.  22,  16  Week.  Rep.  407,  where 
it  was  so  held  in  case  of  a  will  only  dis- 
posing of  real  estate,  and  appointing  an 
executor). 

In  Re  Stickney,  41  Misc.  70,  83  N.  Y. 
Supp.  650,  it  was  held  that,  aa  the  will 
of  a  widow  was  properly  drawn  and  duly 
published  according  to  law,  it  was  there- 
fore entitled  to  l^  admitted  to  probate, 
although  the  court  said  that  this  was  a 
useless  formality,  as  it  appeared  by  the 
evidence  that  the  testatrix  "had  absolutely 
no  property  of  any  kind  whatever,  except 
what  she  derived  from  the  will"  of  her 
late  husband,  under  which  she  took  only 
a  life  estate. 

Where  the  only  disposition  of  property 
in  a  will  was  a  devise  which  was  illegal, 
it  was  held  that  a  decree  admitting  the 
will  to  probate  did  not  make  the  devise 
valid.  Whether  there  was  an  appointment 
of  an  executor  does  not  appear.  The  court 
said:  "The  legal  effect  of  the  will  or  of 
its  various  provisions,  its  construction  and 
operation,  do  not  come  in  question,  and 
cannot  be  passed  upon,  on  an  application 
to  admit  the  will  to  probate.  It  makes  no 
difference  that  there  is  but  one  devise  in 
it.  The  probate  does  not  assume  to  de- 
termine the  validity  of  such  devise,  but 
only  that  the  instrument  presented  for  pro- 
bate was  executed  as  his  last  will  and  testa- 
ment by  the  testator,  in  the  manner  pre- 
scribed by  statute,  and  that  he  was  legally 
competent  to  make  a  will."  Greenwooid  ▼. 
Murray,  26  Minn.  259,  2  N.  W.  945. 

In  Ainsworth  v.  Briggs,  49  Tex.  Civ. 
App.  344,  108  S.  W.  753,  it  was  held  that 
whether  a  will  was  in  the  alternative  or 
whether  one  of  its  clauses  was  contingent 
or  conditional  or  not  had  nothing  to  do 
with  the  probate  of  the  will.  In  this  case, 
it  seems  that  if  the  clause  claimed  to  be 
conditional  or  contingent  had  been  such, 
it  would  have  involved  the  entire  estate. 

In  Cox  V.  Cox,  101  Mo.  168,  13  S.  W. 
1055,  where  the  will  appointed  an  executor 
and  contained  provisions  apparently  good 
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on  their  face,  the  court  said :  **  'It  is  no 
part  of  the  proceeding  on  probate  to  con- 
Htrue  or  interpret  the  will  or  any  of  its 
provisions,  or  to  distinguish  between  valid 
and  void,  rational  and  impossible  dispo- 
Hitions;  if  the  will  De  properly  executed 
and  proved,  it  must  be  admitted  to  probate, 
although  it  contain  not  a  single  provision 
capable  of  execution,  or  valid  under  the 
law.  Uence,  the  probate  does  not  estab- 
lish the  validity  of  any  of  its  provisions; 
this  is  to  be  determined  by  the  courts  of 
construction  when  any  question  arises  re- 
quiring their  interposition.'  1  Woerner, 
Am.  Law  of  Administration,  §  228,  p.  502. 
'I  his  is  the  uniform  doctrine,  both  in  this 
country  and   in   England." 

On  the  other  hand,  in  Osgood  v.  Breed, 
12  Mass.  625,  where  it  appeared  that  part 
of  the  estate  of  a  married  woman  she  was 
authorized  to  devise,  and  part  she  was  not, 
the  court,  in  affirming  the  court  of  probate, 
stated  that  the  will  would  not  be  admitted 
to  probate,  as  it  would  only  take  effect  in 
part  in  such  way  as  to  defeat  the  intention 
of   the   testatrix. 

In  Ralston's  Estate,  1  Chester  Co.  Rep. 
482,  under  a  statute  declaring  void  all  dis- 
positions for  religious  or  charitable  uses 
except  the  same  be  made  by  deed  or  will, 
attested  by  two  witnesses,  at  least  one 
month  before  the  decease  of  the  testator 
or  alienor,  where  the  will  contained  no  pro- 
vision except  for  such  uses,  not  even  ap- 
pointing an  executor,  and  was  executed  less 
than  a  month  before  the  death  of  the  tes- 
tatrix, and  without  witnesses,  its  probate 
was  denied,  the  court  stating  that,  inas- 
much as  it  was  in  the  handwriting  of  the 
testatrix,  it  would  have  been  entitled  to 
probate  had  it  contained  any  other  provi- 
sions than  those  for-  religion  and  charity. 
In  Niemand  v.  Seemann,  136  Iowa,  713, 
114  N.  W.  48,  the  court  said,  by  way  of  il- 
lustration, that  it  would  be  proper,  if  a 
statute  prohibited  a  man  having  a  family 
from  devising  any  property  to  a  corpora- 
tion, and  the  will  of  such  a  man  devised 
his  entire  estate  to  a  corporation,  to  deny 
probate  to  the  paper. 

V,  More   than   one   instrument. 

It  is  not  within  the  scope  of  this  note 
to  consider  the  cases  where  one  of  two  or 
more  instruments  is  rejected  as  not  prop- 
erly executed,  or  as  having  been  revoked 
by  another  paper;  nor  the  question  of  the 
effect  of  attempting  to  incorporate  extrin- 
sic documents  into  a  will  (see  the  note  to 
Bryan's  Appeal,  68  L.R.A.  353)  ;  nor  of 
the  validation  of  an  instrument  by  a  sub- 
sequent codicil  (see  said  note,  p.  306). 

That  the  construction  should  be  separate 
from  the  probate  is  illustrated  by  the  rule 
that  real  or  apparent  inconsistencies  in 
two  or  more  papers  will  not,  in  general, 
be  considered  on  probate  unless  the  incon- 
sistency is  such  that  the  court  can  find 
the  intention  to  revoke.  A  like  rule  is 
followed  where  an  unexecuted  paper  re- 
ferred to  in  a  will  may  throw  the  con- 
struction of  the  will  into  uncertainty. 
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llius,  in  Besancon  v.  Brownson,  39  Mich. 
388,  the  court  said,  as  to  revocation  infer- 
ential ly  or  by  necessary  repugnancy:  "We 
do  not  conceive  that  the  decision  of  such 
a  question,  as  affecting  a  former  probate, 
is  pioper  in  a  mere  probate  proceeding, 
where  there  is  any  room  for  dispute  as  to 
construction.  In  such  a  case,  if  probate  of 
the  second  will  ia  allowed,  the  former  pro- 
bate should  be  left  to  stand  for 
what  it  is  worth,  and  if  parties 
dispute  the  construction  or  effect,  it  should 
be  decided  elsewhere.  It  is  not  the  prop- 
er function  of  a  probate  court  to  devest 
or  decide  upon  vested  rights  of  property 
which  are  derived  or  assured  under  pro- 
ceedings which  were  regular  and  valid  ou 
their    face." 

Where  two  instruments,  both  bearing  the 
same  date,  were  both  admitted  to  probate, 
it  was  held  that  the  revocation  of  the  pro- 
bate was  error,  it  having  been  done  on  the 
ground  that  the  instruments  were  incon- 
sistent one  with  the  other.  The  court  said: 
"It  is  not  necessary  for  us  to  determine 
here — ^what  a  court  may  never  be  called 
upon  to  determine — whether  or  not  tliere 
are  any  such  inconsistencies  in  the  two 
instruments  as  those  contended  for  by  re- 
spondents. They  refer  only  to  future  con- 
tingencies which  may  never 'happen,  and 
in  no  way  affect  the  question  whether  or 
not  the  said  two  instruments  constitute  a 
will,  entitled,  as  such,  to  be  probated;  and 
the  latter  question  is  the  only  one  here 
involved.  When  a  proponent  presents  to 
a  probate  court  one  or  more  instruments 
claimed  by  him  to  constitute  the  will  of 
a  deceased  person,  and  asks  to  have  the 
same  probated  as  such  will,  the  only  ques- 
tion legitimately  before  the  court  is  wheth- 
er or  not  such  instrument  or  instruments 
constitute  the  will  of  such  deceased  person. 
In  determining  that  question  the  court  has 
ordinarily  nothing  to  do  with  the  construc- 
tion of  the  proposed  will.  ...  It  may 
be  conceded,  for  the  purposes  of  the  case  at 
bar,  that,  under  peculiar  circumstances,  a 
court,  in  determining  whether  a  certain  in- 
strument is  entitled  to  probate,  may  look 
somewhat  into  the  body  of  the  instrument; 
but  this  exercise  of  the  power  of  constru- 
ing is  admissible  only  as  necessarily  inci- 
dental to  the  determination  of  the  ques- 
tion: Will,  or  no  willT"  Re  Murphy,  104 
Cal.  554,  38  Pac.  543. 

Where  two  instruments,  bearing  the  same 
date,  were  both  admitted  to  probate,  the 
court  said:  '^Consideration  of  the  question 
does  not  permit  me  to  doubt  that  the  point 
or  question  of  repugnancy  or  inconsisten- 
cy in  the  provisions  of  the  two  instruments 
did  not  arise,  and  could  not  properly  be 
considered,  in  the  probate  proceeding;  that 
the  two  instruments,  if  executed  and  attest- 
ed at  the  same  time,  could  constitute  a  will, 
and  might  properly  be  admitted  to  probate 
as  such,  notwithstanding  their  repugnancy 
in  certain  particulars;  that  the  question 
or  point  of  repugnancy  might  or  would 
be  a  subject  for  consideration,  after  the 
probate  of  the  will,  when  the  two  instm- 
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Where  a  will  gave  all  the  testator's  es- 
tate, real  and  personal,  after  payment  of 
debts,  to  the  United  States  of  America, 
the  court  declined  to  admit  the  will  as  m 
will  of  real  estate,  and  admitted  it  only  as 
a  will  of  personal  estate,  on  the  ground 
that  the  United  States  had  no  power  to 
take  the  real  estate;  and  this  decision  was 
affirmed  by  the  court  of  appeals  (Re  Fox, 
52  N.  Y.  630,  11  Am.  Rep.  761),  that 
couiii  not  apparently  considering  any  ques- 
tion but  the  validity  of  the  devise.  This 
decision  was  affirmed  in  the  Supreme  Court 
of  the  United  States  under  the  title  of, 
United  States  v.  Fox,  94  U.  S.  316,  24 
L.  ed.  102,  the  sole  question  passed  on  there 
also  being  simply  as  to  wnether  the  de- 
vise was  good  or  not. 

But  that  this  was  not  the  proper  practice 
is  shown  in  Re  Merriam,  136  N.  Y.  58, 
32  N.  E.  621,  where  it  was  held  that  a 
will  was  properly  admitted  as  a  will  of 
real  and  personal  estate,  although  the  ques- 
tion was  attempted  to  be  raised  that  a 
devise  in  it  was  void  as  a  devise  to  the 
Federal  government,  as  that  was  a  ques- 
tion not  to  be  determined  on  probate,  and 
not  concluded  by  the  probate.  The  court 
said  further:  ''The  testator  may  not  have 
been  the  owner  of  any  lands  when  he 
died,  and  yet,  if  the  will  assumes  to  make 
a  devise  of  realty,  or  is  broad  enough  to 
include  a  transfer  of  such  property,  the 
surrogate  must  probate  it  as  a  will  of  real 
property,  if  the  petitioner  so  requests. 
What  is  meant  by  the  words  of  the  stat- 
ute, 'a  will  valid  to  pass  real  property.' 
is  an  instrument  duly  executed  which  un- 
dertakes in  terms  to  convey  that  species 
of  property." 

It  was  held  in  Re  Maccafil,  127  App. 
Div.  21,  111  N.  Y.  Supp.  315,  that  a  will 
of  a  childless  married  woman  which  revokes 
all  former  wills,  and  in  terms  disposes 
of  real  property,  and  appoints  an  execu- 
tor, is  entitled  to  probate  as  a  will  of  real 
and  personal  property,  and  letters  will 
issue  to  the  executor,  and  the  husband  of 
the  testatrix  may  not  have  letters  of  ad- 
ministration, as  entitled  to  the  personalty. 

5.  Omitting  part  of  will  from  probate, 

1,  In  general. 

In  general  the  courts  show  great  indis- 
position to  omit  from  probate  any  part  of 
a  paper  propounded;  which  is,  of  course, 
an  entirely  different  question  from  that 
raised  by  the  exclusion  of  one  of  several 
papers. 

so  far  as  void  or  indefinite  clauses  are 
concerned,  the  cases  heretofore  cited,  to  the 
effect  that  such  clauses  are  no  objection 
to  probate,  may  be  here  referred  to. 

The  court,  on  probate,  has  no  jurisdic- 
tion to  eliminate  certain  provisions  of  the 
will  on  the  ground  that  they  are  illegal 
and  void  for  uncertainty,  and  do  not  con- 
stitute a  valid  charitable  trust.  Wood- 
ruff V.  Hundley,  127  Ala.  640,  85  Am.  St. 
Rep.  145,  29  So.  98. 
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In  Re  Pforr,  144  Cal.  121,  77  Pac.  826, 
where  it  was  claimed  that  there  was  an 
attempt  unduly  to  suspend  the  power  of 
alienation,  the  court  said:  "The  statute 
makes  no  provision  by  which  a  portion  of 
such  an  instrument  can  be  admitted  to 
probate,  and  probate  denied  to  the  remain- 
der." 

In  Re  Meyer,  131  N.  Y.  Supp.  27,  it 
was  held  that  the  surrogate  had  no  pow- 
er, imder  a  statute  authorizing  him,  when 
requested,  on  admitting  a  contested  will  to 
probate,  to  determine  the  validity,  con- 
struction, or  effect  of  a  clause,  to  strike 
out  of  the  will  as  void  the  appointment  of 
a  guardian. 

On  the  other  hand,  in  Allison  v.  Smith, 
16  Mich.  405,  the  court,  while  sending  the 
case  back  for  a  new  trial  on  other  grounds, 
seems  to  have  approved  the  practice  of 
striking  out  a  void  legacy  on  probate. 

In  Kenrick  v.  Cole,  61  Mo.  672,  which 
was  a  proceeding  to  establish  a  clause  of 
a  will,  which  clause  had  been  stricken  out 
of  the  probate  as  void,  it  being  a  bequest 
which  was  forbidden  by  the  Constitution 
of  the  state,  the  court,  in  a0irming  a  judg- 
ment against  the  clause,  said:  "There  is 
no  direct  precedent  bearing  upon  the  ques- 
tion in  this  state.  Redfield  says  that  it 
is  customary,  in  the  English  practice,  to 
exclude  portions  of  the  will  from  probate 
when  they  do  not  legitimately  belong  to 
the  instrument.  As,  for  instance,  where 
they  are  illegal  or  fraudulent;  and  he  is 
of  the  opinion  that  there  is  no  reason  why 
the  same  course  should  not  be  pursued 
here.     3  Redf.  Wills,  2d  ed.  62,  pi.  2." 

This  case  is  criticized  as  not  to  be  sus- 
tained on  principle  or  authority,  in  Cox 
V.  Cox,  101  Mo.  168,  13  S.  W.  1055;  but 
see  dicta  in  Southworth  v.  South  worth,  173 
Mo.  59,  73  S.  W.  129,  and  in  Varnon  v. 
Varnon,  67  Mo.  App.  634. 

In  a  few  of  the  earlier  Ehiglish  cases 
words  or  clauses  have  been  elniminated  as 
not  expressing  the  intention  of  the  testator. 
These  cases  cannot  be  taken  as  authorita- 
tive in  most  American  jurisdictions,  owing 
to  the  general  rigidity  of  our  probate  stat- 
utes. 

In  Morrell  v.  Morrell,  L.  R.  7  Prob.  Div. 
68,  where  there  occurred  several  times  in 
the  will  mention  of  shares  of  the  testator 
in  a  certain  enterprise,  in  each  instance 
preceded  by  the  word  "forty,"  the  testi- 
mony of  the  solicitor  who  drew  the  will, 
and  his  memoranda,  etc.,  were  admitted  in 
evidence,  and  the  court  instructed  the  jury 
it  was  for  them  to  find  whether  the  word 
"forty"  was  read  over  to  the  testator,  or 
whether  he  intended  it  to  be  in  the  will, 
and  whether  it  was  in  accordance  with  his 
instructions;  and  the  finding  being  in  the 
negative,  the  word  "forty"  was  stricken 
out  as  having  been  inserted  by  mistake, 
and  without  the  authority  of  the  testator. 

In  Re  Duanc,  2  Swabey  &  T.  590,  31 
L.  J.  Prob.  N.  S.  173,  8  Jur.  N.  8.  752.  6 
L.  T.  N.  S.  788,  where  a  soldier  made  his 
will  on  a  printed  blank,  and  the  person 
who  assisted  him  testified  that  he  made  in- 
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terlineations,  or  rather,  lilled  out  a  part, 
and  read  over  to  him  through  what  had 
been  written  in,  but  not  the  rest,  which 
was  print,  though  above  the  signature,  it 
was  held  that  the  part  which  had  not  been 
read  over  to  the  testator  would  not  be 
admitted  to  probate,  as  it  had  been  in- 
serted **per  incuriam" 

And  in  the  New  York  case  of  Burger  y. 
Hill,  1  Bradf.  360,  where  a  will  gave  real 
estate  to  certain  parties  and  personal  es- 
tate to  another  party,  the  court  admitted 
evidence  to  the  enect  that  the  testator  sup- 
posed that  leasehold  property  was  real  es- 
tate, and  in  its  decree  of  probate  excluded 
such  leasehold  estate  from  the  probate,  as 
not  passing  under  the  will. 

But  in  Harter  v.  Harter,  L.  R.  3  Prob. 
&  Div.  11,  42  L.  J.  Prob.  N.  S.  1,  27  L.  T. 
N.  S.  858,  21  Week.  Rep.  341,  where  it  was 
claimed  that  the  word  *'Te&V*  before  the 
word  "estate,"  in  the  residuary  clause,  was 
inserted  by  mistake,  but  it  had  been  read 
over  to  the  testator,  who  afterwards  exe- 
cuted a  codicil  confirming  the  will,  the 
court,  while  of  thie  opinion  that  the  tes- 
tator would  net  have  left  the  word  un- 
changed had  he  known  the  effect  of  it, 
held  that  it  could  not  make  a  different 
will  for  him  than  he  had  made. 

So,  in  Fawcett  v.  Jones,  3  Phillim.  Eccl. 
Rep.  434,  an  effort  was  made  to  expunge 
part  of  the  will  as  having  been  misunder- 
stood by  the  solicitor  who  drew  it,  but  the 
court  probated  the  instrument  as  produced. 

In  Owens  v.  Sinklear,  110  Mo.  54,  19  S. 
W.  813,  the  probate  court  had  admitted  a 
will  except  two  items,  and  a  suit  was  then 
brought  to  have  the  will  rejected  on  the 
ground  of  the  testator's  incapacity,  and  of 
undue  influence,  and  in  this  suit  the  court 
sustained  all  the  will,  expressly  trying  the 
question  whether  a  certain  devise  had  been 
adeemed.  On  appeal,  the  court  modified 
the  judgment  by  Excluding  any  adjudica- 
tion as  to  ademption,  holding  that  in  that 
suit  the  question  of  ademption  could  not  be 
determined. 

In  Rhodes  v.  Rhodes,  L.  R.  7  App.  Gas. 
192,  a  suit  to  recall  the  probate  and  strike 
out  of  it  a  clause  in  the  will,  on  the 
ground  that  the  same  was  not  in  accord- 
ance with  the  instructions  and  the  wish 
of  the  testator,  the  court  admitted,  on  prin- 
ciple, that  words  in  a  will  may  be  stricken 
out  when  they  are  not  the  will  of  the  tes- 
tator, provided  that  they  do  not  alter  the 
effect  of  the  words  which  remain,  but  stated 
that  it  had  never  been  decided  whether,  in 
the  latter  case,  words  could  be  stricken 
out,  and  that  it  was  not  necessary  to  de- 
cide in  this  instance.  The  court  was  of 
the  opinion  that  the  testator  did  not  fully 
understand  the  words,  but  that  he  trusted 
absolutely  to  his  solicitor,  and  said: 
"Their  lordships  think  that  there  is  no  dif- 
ference between  the  words  which  a  testator 
himself  uses  in  drawing  up  his  will,  and 
the  words  which  are  bona  fide  used  by  one 
whom  he  trusts  to  draw  it  up  for  him. 
In  either  case  there  is  a  groat  risk  that 
words  mav  Ix*  used  that  do  not  express  the 
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intention.  There  probably  are  very  few 
wills  in  which  it  might  not  be  contended 
that  words  have  been  so  used.  However 
this  may  be,  the  court  which  has  to  con- 
strue the  will  must  take  the  words  as  they 
find  them." 

WiHs  of  married  women. 

The  validity,  construction,  and  effect  of 
the  wills  of  married  women  as  such  are 
without  the  scope  of  this  note.  It  may  b» 
said  that  whether,  upon  the  application 
for  probate  of  the  will  of  a  married  woman 
in  a  jurisdiction  where  the  validity  of  such 
wills  depends  on  settlements  or  other  in- 
struments, the  courts  should  admit  the 
will  if  it  appears  to  be  valid  in  part,  or 
should  limit  its  probate  to  the  property 
on  which  it  may  take  effect,  is  a  matter 
upon  which  the  authorities  are  not  agreed, 
but  the  weight  of  opinion  seems  to  be  that, 
upon  the  issue  of  devisavit  vel  non  of  a 
feme  covert,  the  marriage  settlement  should 
be  looked  to  in  so  far  as  to  see  that  it 
gave  color  to  the  act  of  the  wife,  and,  if  so, 
the  will  should  be  admitted  to  probate. 
Whitfield  V.  Hurst,  31  N.  C.  (9  Ired.  L.) 
170,  where  it  was  said:  "We  put  no  con- 
struction on  the  paper  further  than  to  say 
that  it,  at  least,  gives  a  color  to  the  act  of 
the  wife;  for  that  is  sufiicient  to  induce 
the  court  of  probate  to  admit  the  paper, 
leaving  it  to  the  court  of  equity  ultimate- 
ly to  construe  and  enforce  the  articles  and 
compel  the  execution  of  the  will,  if  made, 
in  the  view  of  that  court,  under  a  suf- 
ficient authority,  or  by  virtue  of  a  BuflS- 
cient  estate  in  the  wife." 

2,  Undue   influence    affecting    part    of 

will. 

There  are  several  cases  containing  dicta 
to  the  effect  that  part  of  a  will  vitiated 
.by  undue  influence  may  be  excluded  from 
probate  and  the  remainder  of  the  will  ad- 
mitted. But  the  cases  are  few  where  this 
has  been  directly  held. 

In  Harrison's  Appeal,  48  Conn.  202, 
where  probate  was  contested  on  the  ground 
that  one  of  the  legatees  had  exercised  un- 
due influence,  it  was  held,  in  reversing  a 
decision  against  probate,  to  be  error  to  re- 
fuse to  charge  the  jury  that,  if  they  found 
that  there  had  been  undue  influence  by 
this  legatee,  that  would  make  her  legacy 
void,  but  not  the  whole  will  void, .  unless 
the  jury  found  that  the  undue  influence 
extended   to   other   provisions. 

So,  in  Fastis  v.  Montgomery,  93  Ala. 
293,  9  So.  311,  it  was  held  to  be  error  in 
a  contested  proceeding  for  probate  to '  re- 
fuse to  instruct  the  jury  that,  "if  the  jury 
believe  from  the  evidence  that  Mrs.  Mont- 
gomery, in  signing  the  paper  now  offered 
for  probate  as  her  will,  intended  to  make 
the  provisions  therein  set  forth  for  her 
insane  Oau^^hter  Fannie,  but,  as  to  the 
other  provisions  of  the  will,  was  unduly 
influenced  to  make  them,  then  they  may 
find   the   will   valid    as    to   the    provisions 
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made  for  Fannie,  and  invalid  as  to  its 
other  provisions." 

In  Griffin's  Estate,  9  Pa.  Dist.  R.  248, 
it  was  said  that  the  entire  will  is  not  nec- 
essarily vitiated  because  of  fraud  or  un- 
due in&uence  as  to  certain  provisions  there- 
in. 

In  Summer  v.  Statoh,  151  N.  C.  198, 
66  S.  E.  902,  18  A.  &  E.  Ann.  Cas.  802, 
where  a  particular  devise  was  claimed  to 
be  void  as  induced  by  undue  influence,  it 
was  held  by  the  court  of  equity  that  the 
question  was  one  for  the  probate  court, 
the  court  saying:  "It  is  well  settled  that 
when  the  probate  of  a  will  is  contested  on 
the  ground  of  undue  influence,  one  or  more 
of  the  provisions  may  be  sustained  as  valid, 
while  others  are  set  aside.  The  whole  will 
is  not  necessarily  void  because  of  undue  in- 
fluence, but  it  will  be  left  to  the  jury  to 
determine  what  gifts  or  devises  were  ob- 
tained by  such  fraudulent  influences,  and 
such  gifts  and  devises  only  will  be  declared 
void." 

In  Lyons  v.  Campbell,  88  Ala.  462,  7  So. 
250,  it  was  held  (citing  Florey  v.  Florey, 
24  Ala.  241),  that  in  chancery  equally  as 
well  as  in  the  probate  court,  items  may 
be  contested  for  fraud  or  undue  influence, 
leaving  the  remainder  of  the  will  unaffect- 
ed; the  action  being  under  a  statute  per- 
mitting the  validity  of  a  probated  will  to 
be  contested  in  chancery;  but  in  this  case 
the  court  held  the  bill   insufficient. 

In  Billinghurst  v.  Vickers,  1  Phi  Him. 
Eccl.  Rep.  187,  where  the  first  part  of  the 
will  was  in  the  handwriting  of  the  tes- 
tator, and  the  latter  part,  containing  a 
legacy  to  a  servant,  a  legacy  to  the  person 
who  wrote  the  will,  and  which  also  ap- 
pointed the  latter  residuarj'^  legatee  and 
sole  executor,  was  in  the  latter's  hand- 
writing; and  it  appearing  to  the  court  on 
the  evidence  that  this  part  of  the  will  had 
not  been  read  over  to  the  testator  at  first, 
and  that  his  condition  was  not  of  testa- 
mentary sufliciency  at  the  time  when  it 
was  first  brought  before  him,  that  is,  he 
was  not  competent  to  understand  it  as  a 
change,  or  to  recognize  it  as  such,  all  of 
the  will  except  that  in  the  handwriting 
of  the  testator  was  stricken  out  on  pro- 
bate. 

In  Barton  v.  Robins,  reported  in  a  note 
to  Fawcett  v.  Jones,  3  Phillim.  Eccl.  Rep. 
434,  where  the  eyesight  of  the  testator 
was  bad,  and  it  was  not  clear  that  all  the 
will  had  been  read  over  to  him,  a  legacy 
to  the  writer  of  the  will,  and  his  appoint- 
meut  as  executor,  was  stricken  out  by  the 
court. 

In  Trimlestown  v.  D*Alton,  1  Dow  &  C. 
85,  where  a  case  was  sent  back  in  order 
that  the  issue  should  be  tried  as  to  what 
the  will  was,  at  least,  that  seemed  to  be 
the  intention  of  the  House  of  Lords  in  so 
doing,  Lord  Eldon  was  of  the  opinion,  that 
where  there  had  been  a  charge  of  undue  in- 
fluence, some  of  the  items  in  the  will  miglit 
be  good  and  some  not. 

In  Ogden  v.  Greenleaf,  143  Mass.  349, 
9  N.  E.  745,  the  court,  in  referring  to  a 
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claim  that  there  was  undue  influence  in 
procuring  a  certain  provision,  or  a  codicil 
containing  it,  made  the  following  dictum: 
"That,  under  certain  circumstances,  there 
may  be  a  partial  probate  of  a  will,  as 
where  certain  property  of  which  it  dis- 
poses is  properly  subject  to  it,  while  other 
property  of  which  it  assumes  to  dispose  is 
not,  cannot  be  controverted." 

In  Cuthbertson's  Appeal,  97  Pa.  163, 
the  court,  in  reversing  a  decision  dismiss- 
ing an  appeal  from  the  probate  of  a  will 
and  codicil,  and  in  directing  an  issue  of 
devisavit  vel  non  to  be  tried  as  to  tlie 
codicil,  as  to  which  undue  influence  was  as- 
serted, said:  "There  mav  be  a  case  where 
the  alleged  undue  influence  is  applicable 
only  to  a  single  independent  provision  in  a 
will,  and  that  provision  may  fail,  leaving 
the  rest  of  the  will  to  stand.  It  is  certain- 
ly not  this  case,  where  the  clause  objected 
to  is  a  residue,  and  that  residue  made  up 
or  largely  increased  by  alterations  made, 
as  a  jury  may  conclude,  under  the  same  in- 
fluence for  that  purpose.  It  may  be,  how- 
ever, that  if  the  bequest  of  the  residue  in 
the  codicil  fail  and  the  rest  stands,  the 
general  direction  of  the  will  in  the  four- 
teentli  item  will  apply  to  the  legacies  in 
the  codicil  as  taking  the  place  merely  of 
the  legacies  from  item  20  up  to  Item  .39  m 
the  original  will." 

In  Widdowsoii's  Estate,  189  Pa.  338,  41 
Atl.  977,  the  court,  in  affirming  a  decree 
of  probate,  approved  a  statement  from  Jar- 
man  on  Wills,  that,  in  case  of  undue  in- 
fluence, the  whole  will  need  not  neces-*arilv 
fail,  but  only  the  gifts  unduly  made,  and 
said:  "If  some  of  the  legacies  were  tam- 
pered with  and  changed  without  the  t.es- 
tator*8  knowledge,  the  amount  of  those 
legacies  would  be  called  in  question  on  tlie 
distribution,  but  the  will  would  stand  as 
to  all  others.  We  will  not  decide  that 
question  now,  as  the  p'arties  interested  are 
not  all  before  us,  and  it  is  no  part  of  the 
matter  that  is  before  us." 

In  Florey  v.  Florey,  supra,  the  court,  in 
sustaining  a  verdict  against  a  will,  owing 
to  lack  of  capacity  and  undue  influence, 
adverted  to  the  question  whether  a  will 
might,  from  these  causes,  be  void  only  in 
part;  but  intimated  no  opinion  upon  it. 

3.  Scandalous  matter. 

There  seems  to  be  but  a  single  case 
where  a  clause  was  stricken  from  the  pro- 
bate as  scandalous.  In  Re  T  —  B  — , 
27  Abb.  N.  C.  425,  44  N.  Y.  S.  R.  304, 
18  N.  Y.  Supp.  214,  where  it  appeared  that 
a  clause  of  the  will  suggested  doubt  upon 
the  legitimacy  of  a  grandson  of  the  tes- 
tator, and  directed  that  he  should  take  no 
part  of  the  estate,  the  court  held  that  as 
it  was  fully  admitted  by  all  parties  that 
the  grandson  was  legitimate,  such  an  at- 
tack upon  him  ought  not  to  be  permitted 
upon  the  record;  and  inasmuch  as  the  es- 
tate was  entirely  disposed  of  without  this 
clause,  it  would  not  be  admitted  to  probals. 
The  court  said:     '*A  will  is  an  instrum«tt 
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which  disposes  of  one's  property,-  to  take 
efTect  aiter  death,  and  should  not  be  per- 
mitted to  be  made  a  vehicle  for  libel  or 
contumely;  and  when  such  design  plainly 
appears  from  the  context,  such  matter,  in 
so  far  as  it  is  not  dispositive,  should  be  re- 
fused probate  and  record.  The  same  rea- 
soning would  apply  to  the  opprobrious 
designation  of  a  beneficiary  in  a  will.  A 
beneficiary  ought  not  to  be  compelled  to 
take  a  legacy  cum  onere.  The  opprobrious 
designation  should  not  be  probated  or  re- 
corded; the  dispositive  words  only  should 
be  admitted." 

But  there  is  another  case  in  which  the 
court  permitted  libelous  words  on  a  stran- 
ger, with  no  dispositive  eilect,  to  be  omit- 
ted from  the  probate  copjjr  of  a  will,  but 
not  omitted  from  the  original  probate.  Re 
Wartnaby,  1  Rob.  Eccl.  Rep.  423. 

In  Curtis  v.  Curtis,  3  Addams,  Eccl. 
Rep.  33,  where  the  will  offered  for  probate 
read  as  follows:  "I  leave  all  property  of 
every  kind  to  my  sister  Mary,  in  conse- 
quence of  the  cruel  and  murderous  conduct 
of  my  wife,  in  this  illness,  as  well  as  in 
past  instances.  13th  December,  1823. 
James  Curtis," — all  parties  consented  that 
the  clause  after  the  word  **Mary"  should 
be  stridden  out;  but  the  court  held  that  it 
had  no  authority  to  do  so  upon  a  verbal 
application  of  that  kind. 

In  Re  Meyer,  131  N.  Y.  Supp.  27,  it  was 
held  that  the  surrogate  had  no  power  to 
strike  scandalous  matter  out  of  a  pro- 
pounded paper,  as  the  paper  ^vas  private 
property,  and  not  public  property;  and 
while  referring  to  Re  T  —  B  — ,  27  Abb. 
N.  C.  426,  18  N.  Y.  Supp.  214,  as  holding 
that  probate  of  such  matter  might  be  re- 
fused, and  not  deciding  to  the  contrary, 
the  surrogate  greatly  doubted  the  sound- 
ness of  such  decision,  and  held  the  matter 
in  the  Meyer  case  was  not  grave  enough  to 
invoke  the  power  of  refusing  probate  to 
it 

4.  (JhangeSf  erasures^  etc. 

It  is  the  function  of  the  probate  court 
to  decide  what  the  words  of  the  will  are. 

Thus,  where  the  orphans'  courts  on  pro- 
bate are  confined  to  the  factum  of  the  will, 
when  a  question  arises  of  interlineations 
and  erasures,  the  court  may  find  the  ac- 
tual wording  of  the  will,  but  not  its  con- 
struction.   Ramsey  v.  Welby,  63  Md.  584. 

In  Wood  V.  Wood,  1  Fhillim.  Eccl.  Rep. 
357,  where  the  unexecuted  instructions  of 
the  testator  were  admitted  to  probate, 
words  written  in  them  after  the  death  of 
the  testator  were  excluded  from  probate. 

This  note  does  not  include  the  question, 
varying  in  difTcront  jurisdictions,  as  to  the 
effect  of  unattested  changes  made  by  the 
testator  after  the  will  has  been  executed; 
in  some  jurisdictions  a  partial  cancelation 
without  formalities  is  a  revocation  pro 
ianiOy  but  in  others  the  instrument  will  be 
admitted  to  probate  as  originally  written. 
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It  may  be  noted  that  it  has  been  held 
where  a  partial  change  requires  formal!- 
ties,  that  if  the  court  cannot  tell  whether 
an  unattested  change  was  made  before  or 
after  execution,  the  whole  instrument  must 
be  rejected.  Re  Barber,  92  Hun,  489,  37 
N.  Y.  Supp.  235;  Re  Curtis,  135  App.  Div. 
745,  119  K.  Y.  Supp.  1004   {dictum). 

Reference  may  be  here  made  to  South- 
worth  V.  Southworth,  173  Mo.  59,  73  S.  W. 
129,  where  it  appeared  that  the  will  as  ad- 
mitted to  probate  had  been  changed  in  two 
particulars  after  the  testator  had  executed 
it,  to  wit:  a  blank  for  the  executor  had 
been  filled  in  with  the  name  of  a  certain 
person,  and  a  clause  just  before  or  above 
the  appointment  of  the  executor,  reading 
as  follows:  "I  further  desire  that  this 
last  will  and  testament  shall  not  be  pro- 
bated or  become  of  public  record,"  had  been 
erased;  it  was  held  that  the  probate  de- 
cree must  be  modified  by  striking  out  the 
name  of  the  person  inserted  in  the  blank 
as  executor,  and  that,  as  to  the  other 
clause,  it  was  immaterial  whether  it  was 
admitted  to  probate  or  not,  or  whether  it 
was  canceled  or  not,  as  it  was  of  no  legal 
effect. 

Similarly,  where  the  testator  had  writ- 
ten on  the  back  of  the  will,  "all  these  are 
revoked,"  and  had  scratched  out  part  of 
it,  leaving  the  words  legible,  the  whole 
will  as  originally  written  was  admitted  to 
probate,  as  it  was  held  that  there  was  no 
sufiicient  proof  of  revocation  under  the 
statute.  Cheese  v.  Love  joy,  L.  R.  2  Prob. 
Div.  261,  46  L.  J.  Prob.  N.  S.  66,  37  L.  T. 
N.  S.  294,  25  Week.  Rep.  853. 

As  to  the  admission  of  wills  executed 
in  duplicate,  with  change<)  only  in  one  of 
the  duplicates,  see  Re  Grossman,  2  N.  Y. 
Civ.  Proc.  Rep.   (McCarty)     394,  and  note. 

As  to  the  necessity  of  the  production  of 
both  duplicates,  and  of  the  nonproduction 
of  one  as  evidence  of  revocation,  see  Re 
Schofield,  129  N.  Y.  Supp.  190. 

VII,  Charitable  gifts  as  affected  hy  date 

of  ufillf  etc. 

Where  a  will  provided  for  the  payment 
of  debts,  and  appointed  an  executrix,  and 
the  only  other  material  provision  in  the 
will  was  one  which  was  claimed  to  evade 
the  statute  against  illegal  charities,  and 
to  avoid  the  statute  as  to  giving  more 
than  a  certain  amount  to  a  charity,  and 
as  to  gifts  to  charity,  executed  a  certain 
time  before  the  death  of  the  testator,  it 
was  held  that  it  was  error  to  refuse  to 
admit  the  will  to  probate,  as  the  question 
of  the  validity  of  these  provisions  ought 
not  to  bo  determined  upon  probate,  and 
that  the  will  could  not  be  denied  probate 
on  account  of  them.  Re  Bobbins,  41  Mont. 
39,  108  Pac.  7. 

So,  in  Re  Lennon,  152  Cal.  327,  125  Am. 
St.  Rep.  58,  92  Pac.  870,  14  A.  &  E.  Ann. 
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Cas.  1024,  it  was  held  that  it  was  not  a 
reason  for  revocation  of  probate  that  the 
will  was  against  the  statute  as  to  charit- 
able uses,  which  provided  that  such  wills 
must  be  made  thirty  days  before  the  death 
of  the  testator,  and  also  limiting  the 
amount  of  the  estate  which  could  be  given 
to  such  uses. 

A  Pennsylvania  statute  providing  that 
the  probate  by  a  register  shall  be  conclu- 
sive as  to  realty  unless  the  caveat  is  filed 
within  five  years  after  the  probate  does 
not  conclude  an  heir  at  law,  after  the  five 
years,  from  claiming  the  real  estate  of  the 
testator,  on  the  ground  that  it  was  devised 
by  the  will  to  a  charitable  use,  and  was 
executed  not  long  enough  before  the  death 
of  the  testator  to  be  valid  under  the  charit- 
able-use acts  or  statutes.  Hegarty's  Ap- 
peal, 75  Pa.  503. 

Even  under  the  New  York  statute  em- 
powering the  surrogate,  when  requested  on 
admitting  to  probate  a  contested  will,  to 
determine  the  validity,  construction,  and 
effect  of  a  clause,  he  may  not,  upon  pro- 
bate, pass  upon  the  right  of  a  charitable 
legatee  to  receive  only  half  of  the  estate, 
where  there  are  children.  Re  Walker,  136 
N.  Y.  20,  32  N.  E.  633  (overruling  in  ef- 
fect Dans*er  v.  Jeremiah,  3  Redf.  130) ; 
Re  Evans,  27  Misc.  475,  59  N.  Y.  Supp.  164 
(dictum). 

On  the  other  hand,  where  the  gift  of  the 
residuary  estate  had  been  stricken  out  of 
the  probate  on  the  around  that  the  will 
had  not  been  executed  the  requisite  length 
of  time  prior  to  the  death  oi  the  testator 
in  order  to  effectuate  a  gift  to  such  a 
society,  it  was  held  (in  sending  the  case 
back  for  a  new  trial  on  account  of  an  er- 
ror in  the  charge)  that  it  was  proper  that, 
upon  probate,  all  questions  should  be  de- 
termined bearing  upon  the  validity  of  the 
gift.     Allison  v.  Smith,   .'6  Mich.  405. 

And  there  is  authority  to  the  effect  that 
if  the  entire  will  relates  to  charitable  lega- 
cies void  on  account  of  the  time  of  the  exe- 
cution, it  will  not  be  admitted  to  probate. 
Ralston*8  Estate,   1   Chester  Co.  Rep.  482. 

VIII,  Woint  or  mutual  wills. 

The  contents  of  the  instrument  must  be 
looked  to  where  the  will  is  of  a  joint  or 
mutual  character,  for,  apart  from  the  gen- 
eral matter  of  construction,  the  question  is 
necessarily  to  be  determined  on  probate 
whether  the  instrument  can  be  given  effect 
on  the  death  of  the  decedent  as  to  the  prop- 
erty of  such  decedent.  See  the  note  to  Re 
Davis,  38  L.R.A.  289;  see  also  Gerbrich  v. 
Freitag,  213  111.  552,  104  Am.  St.  Rep.  234, 
73  N.  E.  338,  2  A.  &  E.  Ann.  Cas.  24. 

IX,  Miscellaneous, 

In  Brown  v.  Just,  118  Mich.  678,  77  N. 
W.  263,  where  the  testator,  by  his  will, 
gave  the  judge  of  probate  power  to  appoint 
an  executor,  and  the  will  was  admitted  to 
probate  and  the  appointment  made,  on  ap- 
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peal,  it  was  claimed,  among  other  things, 
that,  inasmuch  as  the  persons  who  desired 
the  surrogate's  appointee  to  act  were  the 
heirs  of  the  testator's  wife,  and  as  ahe  had 
predeceased  him,  there  was  an  intestacy 
in  so  far  as  the  will  bequeathed  to  such 
wife  personal  property,  and  therefore  the 
persons  supporting  the  court's  appointee 
had  no  interest  in  the  estate;  but  the  court 
said  it  would  not  determine  that  question 
upon  probate;  that  the  property  rights  un- 
der the  will  could  not  be  litigated  in  that 
proceeding,  and  that  everyone  admitted 
tliat  the  will  was  properly  executed  and 
should  be  admitted  to  probate. 

In  Brooks  v.  Paines,  123  Ky.  271,  90  S. 
W.  600,  where  a  will  in  great  part  disin- 
herited sons  in  favor  of  their  children,  it 
was  held  that  the  creditors  of  the  heirs 
might  contest  the  probate,  and  might  ap- 
peal from  it. 

In  Dickinson  v.  Hayes,  31  Conn.  417,  it 
was  held  that  the  decree  of  the  probate 
court  admitting  a  will  to  probate  was  not 
a  conclusive  adjudication  that  the  testatrix 
was  qualified  to  make  a  will  of  real  estate, 
as  not  necessarily  involved  in  the  decision, 
although  the  court's  power  over  real  and 
personal  estate  was  the  same.  The  matter 
arose  thereafter,  where  it  was  claimed  that 
the  testatrix  was  between  the  ages  of  seven- 
teen and  twenty-one  years  of  age,  and 
therefore  not  able  to  make  a  will  of  real 
estate,  although  she  could  bequeath  her  per- 
sonal estate,  and  there  was  nothing  to 
show  that  the  question  had  «ver  oeen 
raised  in  the  probate  court. 

In  Re  Davis,  182  N.  Y.  468,  76  N.  E.  630, 
affirming  105  App.  Div.  221,  93  N.  T.  Supp. 
1004,  the  court  said  that  the  provision  of 
§  2624  of  the  New  York  Code  of  Civil 
Procedure,  "if  a  party  expressly  puts  in 
issue,  before  the  surrogate,  the  validity, 
construction,  or  effect  of  any  disposition  of 
personal  property,  contained  in  the  will  of 
a  resident  of  the  state,  executed  within  the 
state,  the  surrogate  must  determine  the 
question,  upon  rendering  a  decree;  unless 
the  decree  refuses  to  admit  the  will  to  pro- 
bate, by  reason  of  a  failure  to  prove  any 
of  the  matters  specified  in  the  last  section," 
contemplated  that  unless  the  will  was  ad- 
mitted to  probate,  there  was  no  power  to 
construe  it;  and  that  there  was  no  author- 
ity to  construe  it  for  the  purpose  of  defeat- 
ing probate. 

In  Brown  v.  Burdett,  L.  R.  21  Ch.  Div. 
667,  it  appeared  that  the  testatrix's  will 
and  seTeral  codicils  were  admitted  to  pro- 
bate, and  thereafter  in  chancery  the  ques- 
tion was  considered  whether  a  trust  in 
some  of  the  codicils  as  to  certain  of  her 
real  estate,  which  directed  that  the  chief 
parts  of  her  dwelling  house  be  blocked  up 
with  brick  and  kept  so  twenty  years,  was 
valid,  and  the  court  adjudicated  an  in- 
testacy as  to  this  property  during  the  term 
of  the  trust.  (Note  that  the  win  was  pro- 
bated and  that  this  was  in  oliancerv.) 

B.  B.  B. 
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V. 

ANNA  BERMAN  et  aL 

(—  Arit  — ,  131  S.  W.  62.) 

liandlord  ~  offer  to  sarrender  —  termi- 
nation of  lease. 

1.  Mere  offer  to  surrender  leased  premi- 
868,  and  tender  of  the  keys,  which  is  not  fol- 
lowed by  abandonment  of  the  property  and 
resumption  of  possession  by  the  lessor,  or 
such  a  relinquishment  of  tne  property  by 
the  lessee  as  will  justify  a  resiunption  of 
possession  by  the  lessor,  does  not  terminate 
the  lease  so  as  to  relieve  the  lessee  from 
liability  for  rent. 


Same  —  breach  of  covenant  to  repair 
—  effect. 

2.  The  breach  by  a  lessor  of  his  covenant 
to  repair  does  not  absolve  the  lessee  from 
the  duty  to  comply  with  his  covenant  to  pay 
rent. 

Damasres  —  breach  of  covenant  to  re- 
pair. 

3.  The  measure  of  damages  for  breach  of 
a  covenant  by  a  landlord  to  repair  is  the 
cost  of  the  repairs,  where  they  are  not  ex- 
pensive in  comparison  with  the  rent. 

Evidence  »  set-off  —  cost  of  repairs  — 
rent. 

4.  Exclusion  from  evidence  of  letters  de- 
scribing the  repairs  to  be  made  on  leased 
property,  in  an  action  for  rent  in  which 
damages  for  breach  of  covenant  to  repair 
are  souffht  to  be  set  ofT,  is  not  prejudicial 
error  where  the  lease  itself  contains  a  cov- 


Note,  —  Landlord's  breach  of  covenant 
to  repair' or  make  improvements,  as 
defense  to  action  for  rent. 

Gases  involving  the  right  of  a  tenant,  in 
an  action  to  recover  rent,  to  recoup  or  set 
off  damages  for  the  failure  of  a  landlord 
to  repair,  are,  of  course,  not  within  the 
scope  of  this  note. 

Upen  the  question  of  the  landlord's 
breach  of  covenant  to  repair  or  make  im- 
provements as  justificatioh  of  abandon- 
ment of  premises,  see  the  note  to  Partridge 
V.  Dykins,  post,  984. 

The  note  to  Kirby  v.  Wylie,  21  L.R.A. 
(N.S.)  130,  considers  the  question  whether 
destruction  by  decay,  rendering  premises 
untenantable,  is  within  landlord's  covenant 
to  repair,  or  statute  relieving  tenant  from 
rent  in  case  of  destruction  by  act  of  God 
or  elements. 

And  the  destruction  of  premises  as  af- 
fecting rent  paid  or  payable  in  advance  is 
considered  in  the  note  to  Harvey  v.  Weis- 
baum,  33  L.R.A.(N.S.)  540. 

The  question  of  the  enforcement  by  pub- 
lic officers  of  restrictions  or  conditions  as  to 
the  use  of  leased  premises  as  amounting  to 
an  eviction  of  the  tenant  is  considered  in 
a  note  to  Taylor  v.  Finnigan,  2  L.R.A. 
(N.S.)   973. 

In  1  Tiffany  on  Landlord  and  Tenant, 
§  182,  r.  (1),  there  is  a  clear  statement  of 
the  ruling  principle  in  the  determination 
of  the  question  whether  a  breach  by  the 
landlord  of  his  covenant  to  repair  or  im- 
prove the  premises  is  available  as  a  defense 
to  the  tenant  in  an  action  for  rent.  He 
says:  "The  question  whether  the  breach  of 
a  particular  covenant  or  stipulation  by  the 
landlord  is  a  defense  to  the  claim  for  rent 
is  in  its  nature  one  to  be  determined  by 
reference  to  the  intention  of  the  parties,  as 
expressed  in  the  lease.  That  is,  if  a  partic- 
ular stipulation  by  the  landlord,  and  that 
by  the  tenant  for  the  payment  of  rent,  'are 
dependent,'  then,  the  nonperformance  by  the 
landlord  is  a  defense  to  the  claim  for  rent, 
while  it  is  otherwise  if  the  stipulations  arc 
'independent.'  This  is  merely  an  applica- 
tion of  a  general  principle  applicable  to  all 
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contracts  or  instruments  containing  execu* 
tory  stipulations  by  both  parties." 

And  Groldthwaite,  J.,  writing  along  the 
same  lines  in  Hill  v.  Bishop,  2  Ala.  320, 
which  is  directly  in  point,  says:  "Judges 
have  often  perplexed  themselves  and  others 
by  endeavoring  to  ascertain  determinate  and 
arbitrary  rules  under  which  to  class  all 
covenants.  After  repeated  failures  in  such 
efforts  to  settle  rules,  it  seems  now  to  be 
generally  conceded  that  the  safest  and  best 
course  is  to  ascertain  what  was  the  inten- 
tion of  the  parties  from  the  instrument  they 
have  executed,  and  then  to  give  it  such  a 
construction  as  will  carry  this  intention  in- 
to effect.  .  .  .  The  form  of  the  cove- 
nant, or  the  manner  in  which  the  several 
stipulations  to  be  performed  by  either  party 
are  stated  in  the  agreement,  is  of  very  little 
importance;  because  courts  must  frequeiitly 
construe  covenants  to  be  entirely  independ- 
ent even  in  cases  where  a  dependence  is  in- 
dicated by  express  words." 

"In  the  construction  of  covenants,"  said 
Nash,.  J.,  in  Watters  v.  Smaw,  32  N.  C. 
(10  Ired.  L.)  292,  "courts  of  justice  are 
tied  down  to  no  precise  and  technical  rules. 
The  object  is  to  ascertain  the  sense 
and  meaning  of  the  parties.  To  arrive  at 
a  just  conclusion,  the  nature  'of  the  trans- 
action and  the  instrument  itself  must  form 
the  guides.  Nor  is  it  material  in  what 
order  the  covenants  to  be  performed  by 
the  several  parties  appear  in  the  instru- 
ment, the  court  will,  if  necessary,  trans- 
pose, to  arrive  at  the  true  sense.  The 
whole   instrument   must  be   consulted." 

But  the  rule  that  is  laid  down  and  sus- 
tained by  the  cases,  even  if  it  is  not  logic- 
ally in  conformity  with  the  excerpts 
quoted,  supra,  is  clearly  to  the  effect  that 
a  covenant  to  pay  rent  for,  and  a  covenant 
to  make  proper  repairs  or  improvements 
to,  the  premises,  are  considered  independ- 
ent of  one  another,  and,  as  a  consequence 
thereof,  the  failure  of  a  lessor  to  keep  his 
covenant  to  repair  docs  not  relieve  the 
lessee  from  his  obligation  to  pay  the  rent 
as  long  as  he  remains  in  po^se^^sion.  Ty- 
son v.  Weil,  109  Ala.  558,  53  So.  912; 
Hill  V.  Bishop,  supra;  White  v.  Young 
62 
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enant  to  keep  the  building  in  habitable  re- 
pair. 

Judgment  »  rent  —  sabseqaent  recov- 
ery. 

6.  A  judgment  for  rent  will  not  bar  an 
action  for  that  of  a  certain  month  where  at 
the  trial  the  original  complaint  was  orally 
amended  so  as  to  include  that  which  had 
accrued  since  the  commencement  of  the  ac- 
tion,  but  a  doubt  was  expressed  whether  or 
not  that  for  the  month  mentioned  had  ac- 
crued under  the  contract,  and  it  was  not 
included  in  the  verdict. 

(June  27,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Sebastian 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  rent.    Affirmed. 


Statement  by  Frauenthal,  J.: 
This  was  an  action  instituted  by  the 
appellees  to  recover  for  the  rent  of  a  two- 
story  brick  storehouse  situated  in  the  city 
of  Ft.  Smith.  The  original  complaint  was 
filed  in  May,  1909,  and  sought  to  recover 
the  rent  for  the  month  of  April,  1909.  The 
cause  was  not  tried  until  November  6, 
1909,  and  on  that  day  it  was  agreed  by 
the  parties  orally  in  open  court  that  the 
complaint  might  be  considered  amended  so 
as  to  sue  for  rents  due  under  the  herein- 
after mentioned  lease  for  the  months  of 
April,  June,  July,  August,  September,  Oc- 
tober, and  November,  1909.  There  is  a 
question  as  to  whether  or  not  the  rent  for 
the  month  of  November  was  included  in 
this   amendment,   which   will  be  hereafter 


Men's  Christian  Asso.  233  111.  526,  84  N. 
E.  668,  affirming  137  111.  App.  286; 
Rubens  v.  Hill,  213  111.  523,  72  N.  E. 
1127,  affirming  115  III.  App.  665;  Haven  v. 
Wakefield,  39  111.  609;  Reno  v.  Menden- 
hall,  58  111.  App.  87;  Clark  v.  Ford,  41 
111.  App.  199;  Welshbillig  v.  Dienhart,  66 
Ind.  94;  Bryan  v.  Fisher,  3  Blackf.  316; 
Taylor  v.  Finnigan,  189  Mass.  668,  2  L.R.A. 
(N.S.)  973,  76  N.  E.  203;  Long  v.  Gieriet, 
57  Minn.  278,  59  N.  W.  194;  Hall  v.  Smith, 
16  Minn.  58,  Gil.  46;  Meridith  Mechanic 
Asso.  V.  American  Twist  Drill  Co.  67  N. 
H.  450,  39  Atl.  330  (tenant  remained  in 
possession  of  part  of  premises) ;  Baldwin 
V.  Cohen,  132  App.  Div.  87,  116  N.  Y. 
Supp.  510;  Henning  v.  Savage,  51  Misc. 
609,  100  N.  Y.  Supp.  1015;  Ely  v.  Spiero, 
28  App.  Div.  485,  51  N.  Y.  Supp.  124; 
PUnt  V.  Hernreich,  19  Misc.  308,  44  N.  Y. 
Supp.  477;  Thomson-Houston  Electric  Co. 
V.  Durant  Land  Improv.  Co.  144  N.  Y.  34, 
39  N.  E.  7,  reversing  on  another  point,  4 
Misc.  207,  63  N.  Y.  S.  Jl.  467,  23  N.  Y. 
Supp.  900,  same  case  on  another  point  ap- 
pears in  2  Misc.  182,  21  N.  Y.  Supp.  764; 
McCullough  V.  Cox,  6  Barb.  386;  Knox  v. 
Hezter,  71  N.  Y.  461  (reversing  10  Jones  & 
S.  8;  Tibbits  v.  Percy,  24  Barb.  39;  Allen  v. 
Pell,  4  Wend.  605;  Etheridge  v.  Osborn, 
12  Wend.  529;  Waiters  v.  Smaw,  32  N.  C. 
(10  Ired.  L.)  292;  Bradley  v.  Citizens' 
Trust  &  Surety  Co.  7  Pa.  Super.  Ct.  419; 
Smith  V.  Wiley,  1  Baxt.  418;  Arbenz  v. 
Exley,  52  W.  Va.  476,  61  L.R.A.  957,  44 
S.  E.  149 ;  Young  v.  Burhans,  80  Wis.  438, 
50  N.   W.  343. 

Writing  directly  on  the  point  in  Smith 
V.  Wiley,  1  Baxt.  418,  Mr.  Justice  Sneed 
said:  "The  contract  sued  on  does  not  be- 
long to  that  class  of  covenants  called  con- 
ditional and  dependent,  in  which  the  per- 
formance of  one  depends  upon  the  prior 
performance  of  another,  but  to  the  class 
known  in  the  law  as  mutual  and  independ- 
ent covenants,  where  either  party  may  re- 
cover damages  from  the  other  for  the  in- 
jury he  may  have  sustained  by  a  breach 
of  the  covenants  in  his  favor,  and  where 
it  is  no  excuse  to  the  defendant  to  alle^ 
a  breach  of  the  covenants  of  the  plaintiff 
'  34  L.R.A.(N.S.) 


in  bar  of  his  action.  The  effect  of  the 
charge  is  to  exonerate  the  defendant  from 
any  liability  whatever  for  the  slightest 
breach  of  the  plaintiff's  covenants,  whether 
the  defendant  had  been  actually  damaged 
or  not,  and  leave  him  to  the  use  and  en- 
joyment of  the  plaintiff's  property  for  noth- 
ing. If  actually  damaged  by  the  plain- 
tiff's nonperformance  of  his  covenants,  the 
defendant  has  the  right  of  separate  action, 
or  his  right  in  this  action,  to  prove  and 
recoup  his  damages,  and  the  jury  should 
have  been  so  instructed.  The  reason  of 
the  rule  of  law  is  that  where  a  person  has 
received  a  part  of  the  consideration  for 
which  he  entered  into  the  agreement,  it 
would  be  unjust  that  because  he  has  not 
had  the  whole  he  should  therefore  be  per- 
mitted to  enjoy  that  part  without  paying 
for  it.  The  law,  in  such  case,  obliges  him 
to  perform  the  agreement  on  his  part,  and 
leaves  him  to  his  remedy,  by  recoupment 
or  otherwise,  to  recover  any  actual  dam- 
age he  may  have  sustained  in  not  having 
received  the  whole  consideration.  2  Par- 
sons, Contr.  531,  532." 

In  Wilkes  v.  Steele,  14  U.  C.  Q.  B.  670, 
it  was  said:  "If  a  failure  on  the  plain- 
tiff's part  to  comply  with  anything  he 
covenanted  to  do  would  be  a  good  defense 
against  an  action  of  covenant  for  the  rent, 
which  is  what  the  defendant  assumes,  then 
there  could  be  no  such  things  as  independ- 
ent covenants  in  a  lease,  and  the  landlord 
would  lose  his  whole  rent  for  some  trifling 
default  on  his  part.  The  parties  might 
come  into  those  terms  if  they  pleased,  but 
it  is  not  shown  that  they  did,  and  it  cer- 
tainly is  not  the  law  that  when  the  land- 
lord does  not  keep  every  covenant  in  his 
lease,  he  cannot  recover  his  rent." 

And  in  Douglas  v.  Chcsebrough  Bldg. 
Co.  56  App.  Div.  403,  67  N.  Y.  Supp.  765, 
MoLaughtin,  J.,  said:  "A  breach  of  a 
covenant  [to  make  improvements]  on  the 
part  of  a  lessor  is  not  a  legal  excuse  for 
the  nonpayment  of  rent.  If  a  landlord 
fails  to  keep  his  part  of  the  agreement, 
then  a  tenant  can  recover  such  damages  as 
he  may  show  he  is  entitled  to,  and  when 
called  upon  to  pay  the  rent  may,  as  a  de- 
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further  noticed.  The  action  was  founded 
upon  a  written  lease.  On  January  1,  1909, 
the  parties  entered  into  a  written  contract 
by  which  appellees  rented  to  appellant  the 
above  property  for  a  term  of  two  years 
at  a  rental  to  be  paid  monthly  in  instal- 
ments of  $187.50  per  month  from  the  1st 
to  the  5th  of  each  month.  The  contract 
contained  the  following  provisions  relative 
to  the  repairs  of  the  property:  "Any  re- 
pairs deemed  necessary  by  lessee  on  the 
inside  of  the  building  for  his  convenience 
to  be  made  by  him  at  his  own  expense  with 
the  consent  of  the  lessor,  and  all  repairs 
and  alterations  so  made  to  remain  on 
premises  without  cost  to  lessor,  excepting 
that  lessee  may  remove  all  shelving,  gas, 
and  electric  fixtures  and  furniture.    Lessor 


to  keep  building  in  habitable  repair  at  all 
times.  Said  lessee  and  all  holding  under 
him  agree  to  use  reasonable  diligence  in 
the  care  and  protection  of  premises  during 
the  term  of  this  lease;  to  pay  water  license 
assessed  against  property,  to  keep  water 
pipes  and  plumbing  in  order,  unless  beyond 
his  control  or  power  to  prevent.  It  is  un- 
derstood that  said  premises  are  to  be  kept 
free  of  all  nuisances,  whether  of  privy, 
yard,  cellar,  or  sewer,  at  the  expense  of 
said  lessee.  The  lessee  obligates  himself  to 
keep  the  premises  at  all  times  free  from 
the  accumulation  of  ashes,  trash,  or  any 
rubbish."  The  appellant  had  been  in  pos- 
session of  the  building  under  a. prior  lease, 
for  some  years  before  January,  1909.  On 
December  19, .  1908,  he  wrote  to  appellees 


fense,  set  up  a  breach  of  the  lease  and  off- 
set the  damages  which  he  has  sustained 
against  the  rent  due.  ...  A  tenant, 
when  called  upon  to  pay  rent,  must  do  one 
of  two  things, — he  must  either  pay  the  rent 
due,  or  else  restore  possession  of  the  prem- 
ises to  the  landlord.  He  cannot  keep  both 
the  rent  and  the  possession." 

Wliere  there  was  a  covenant  on  the  part 
of  the  landlord  to  keep  the  buildings  in 
good  repair  and  condition  for  the  piyposes 
of  the  business  conducted  therein,  and  one 
was  subsequently  destroyed  by  fire,  and 
not  rebuilt  by  the  landlord,  it  was  held 
that,  since  the  covenant  to  repair  was  in- 
dependent of  the  covenant  to  pay  rent,  it 
was  error  for  the  trial  court  to  hold  that 
the  performance  by  the  landlord  was  a  con- 
dition precedent  to  any  liability  on  the 
part  of  the  tenants  for  rent.  Newman  v. 
French,  45  Hun,   66. 

And  in  Lutz  v.  Goldfine,  129  N.  Y.  Supp. 
6.%  where  a  tenant  entered  into  possession 
of  part  only  of/  the  premises,  it  was  held 
that  the  landlord's  breach  of  his  covenant 
to  repair  and  make  alterations  and  to 
have  the  entire  premises  ready  for  occu- 
pancy at  a  certain  time  was  no  defense  to 
the  action  for  rent. 

In  Obermyer  v.  Nichols,  6  Binn.  159,  6 
Am.  Dec.  439,  an  action  of  covenant  for 
rent  due  was  brought  on  a  lease  in  which 
the  landlord  had  covenanted  to  make  im- 
provements. The  court  below  charged  the 
jury  that  the  covenants  on  the  part  of  the 
landlord  were  minor  and  subordinate,  and 
that  the  damages  for  their  nonperform- 
ance could  be  "defalked"  against  the  rent. 
Chief  Justice  Tilghman,  in  delivering  the 
opinion  of  the  appellate  court,  said  it  was 
for  the  court  to  coiistrue  the  lease  and  de- 
cide whether  the  covenants  to  be  performed 
by  the  landlord  were  of  such  a  nature 
that,  without  the  performance  of  them, 
there  was  no  obligation  to  pay  the  rent  or 
any  part  of  it,  and  that  the  ruling  of  the 
court  below  was  right,  for  the  reasons  that 
the  entry  of  the  tenant  was  to  precede  the 
acts  to  DC  performed  by  the  landlord,  and 
it  was  evident  that  the  former  would  en- 
joy a  considerable  benefit  from  the  lease 
34  L.R.A.(N.S.) 


independent  of  those  acts,  and  that  full 
justice  was  done,  therefore,  to  the  tenant 
when  it  was  left  to  the  jury  to  take  into 
consideration  the  nonperformance  of  the 
covenants,  and  deduct  from  the  rent  the 
amount  of  the  injury  which  the  tenant  had 
sustained.  Recognizing  the  authority  of 
the  case,  Mr.  Justice  Yeates,  in  a  concur- 
ring opinion,  said:  "Every  man's  feelings 
would  revolt  at  the  doctrine  that  a  tenant 
should  be  sufi'ered  to  receive  the  profits  of 
a  valuable  mill  and  tract  of  land  for  a 
whole  year,  without  making  any  compensa- 
tion therefor  to  the  owner,  on  the  ground 
that  he  did  not  make  some  trifling  repairs 
according  to  his  contract.  All  that  he 
could,  in  common  honesty,  require  in  such 
a  case,  would  be  to  be  allowed  such  a  sum 
out  of  the  rent  as  would  be  full  amends 
for  the  loss  and  inconvenience  he  had  been 
subjected  to  by  the  want  of  such  repairs, 
but  not  to  be  discharged  absolutely  from 
all  liability  to  his  landlord."  And  see  to 
the  same  effect  as  the  preceding  case,  Pres- 
cott  V.  Otterstatter,  85  Pa.  534. 

So,  in  Allen  v.  Culver,  3  Denio,  284, 
where  a  lease  of  premises  on  which  there 
were  several  buildings  contained,  in  addi- 
tion to  the  covenant  that  in  case  of  dam- 
age to  the  buildings  on  the  demised  prem- 
ises by  fire  rendering  the  same  untenant- 
able the  lessor  would  repair,  a  provision 
that  the  rent  should  cease  for  such  part  of 
the  buildings  as  should  be  rendered  unten- 
antable on  account  of  injury  by  fire,  while 
they  should  remain  untenantable,  and  a 
part  of  the  buildings  were  destroyed  by 
fire,  and  the  landlord  neglected  to  rebuild, 
it  was  held  that  the  covenants  to  pay  rent 
and  to  repair  were  independent,  and  that 
the  lessee  was  bound  to  pay  a  proportion- 
ate part  of  the  rent  on  account  of  the 
buildings  left  uninjured,  notwithstanding 
the  default  in  rebuilding. 

A  tenant  in  possession  of  a  house  under 
a  lease  stipulating  that  the  house  was  to 
be  put  in  good  repair  within  two  months 
after  the  commencement  of  the  term  is  not 
justified  in  occupying  the  house  free  of 
rent  because  it  was  not  put  in  repair.  Winn 
V.  Spearing,  26  La.  Ann.  384. 
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that  the  building  was  in  an  unsanitary 
condition,  caused  by  the  faulty  construc- 
tion of  the  sewer,  which  admitted  sewage 
into  the  basement;  and  he  asked  the  appel- 
lees to  make  repairs  necessary  to  remedy 
the  condition.  On  December  22,  1908,  the 
appellees  replied  by  letter,  saying  that  they 
had  sent  a  plumber  to  investigate  the  mat- 
ter, and  that  he  had  reported  that  he  could 
correct  the  defect.  They  also  claimed  in 
the  letter  that  the  unsanitary  condition 
was  due  to  negligent  acts  of  appellant,  and 
stated  that  they  would  do  their  part 
towards  placing  the  premises  in  perfectly 
sanitary  condition,  and  that  it  was  the 
duty  of  appellant  to  make  certain  altera- 
tions in  his  management  of  the  building, 
and  to  keep  it  in  sanitary  condition.    After 


this  correspondence,  the  above  written  con- 
tract of  lease  was  prepared  and  sent  to 
appellant  for  his  execution.  He  signed 
same  and  sent  it  to  appellees  with  a  letter, 
in  which  he  stated  that  "my  acceptance 
and  signing  of  this  lease  is  conditioned*^ 
that  the  repairs  which  appellees  agreed  to 
make  in  the  above  letter  of  December  22d 
would  be  promptly  attended  to.  In  their 
complaint  the .  plaintiffs  alleged  that  the 
appellant  had  paid  the  rents  for  the 
months  of  January,  February,  March,  and 
May,  1909,  but  had  failed  to  pay  the  rents 
for  the  other  months  above  named.  In  his 
answer,  the  defendant  alleged  that  appel- 
lees had  failed  to  make  the  repairs  to  keep 
the  building  in  habitable  repairs,  as  re- 
quired by  the  contract;  that,  by  reason  of 


Where  a  lessee  entered  upon  premises 
under  a  lease  containing  no  covenant  to 
repair  or  improve,  it  was  held  that  he 
could  base  no  defense  to  an  action  for  rent 
upon  an  alleged  oral  promise  of  the  land- 
lord, without  any  new  consideration,  made 
after  he  entered,  to  make  certain  repairs 
or  improvements,  nor  could  he  use  the  oral 
agreement  as  a  ground  for  recoupment  of 
damages.  Reeves  v.  Hyde,  14  111.  App. 
233. 

YouNO  y.  Bebman  accentuates  the  fact 
that  a  tenant  who  remains  in  possession 
of  the  premises  after  a  breach  of  the  land- 
lord's covenant  to  repair,  even  though  he 
may  tender  the  keys  thereof  and  offer  to 
surrender,  is  nevertheless  liable  for  the 
rent;  to  obtain  relief  from  his  covenant  to 
pay  rent  it  is  held  that  he  must  relinquish 
possession  of  the  premises  and  the  landlord 
acquiesce  in  such  act  by  resuming  posses- 
sion thereof  in  some  way. 

And  so  in  Arbenz  v.  Exley,  52  W.  Va. 
476,  61  L.R.A.  967,  44  S.  E.  149,  where 
there  was  only  a  covenant  to  keep  the  roof 
in  order,  it  was  hejd  that,  after  a  fire 
which  destroyed  the  premises,  the  tenants 
could  not  avoid  their  covenant  to  pay  rent 
for  the  term  by  attempting,  an  abandon- 
ment of  the  premises  on  the  ground  of  a 
breach  of  the  covenant  to  repair  the  roof, 
when,  up  to  4;he  time  of  the  fire,  there  was 
no  suggestion  of  an  abandonment  for  such 
cause.  The  court  said:  "I  do  not  under- 
stand that  failure  of  Arbenz  to  repair  the 
roof  before  the  fire  gave  cause  of  abandon- 
ment and  released  lessees  from  rent,  be- 
cause failure  to  repair  does  not  warrant 
abandonment,  unless  the  property  is  there- 
from untenantable,  whieh  is  not  claimed, 
and  remaining  in  possession  after  breach 
is  a  waiver  of  right  to  abandon.  The  les- 
sees kept  on  in  possession  and  paying  rent. 
.  .  .  But  why  speak  of  this  when  there 
was  no  al  "  '.(lonment  or  cla^im  or  show  of 
it,  before  tl»e  fire,  for  want  of  repair  of 
the  roof?  I  do  not  see  that  the  question 
of  abanflonnient  is  material."  But,  as 
stated  in  tlie  bo^inniiip;  of  this  note,  the 
cases  touching  the  fact  of  abandonment  of 
the  premises  as  a  measure  relieving  a  ten- 
34  L.R.A.(N.S.) 


ant  from  his  covenant  to  pay  rent  upon  a 
breach  of  the  landlord*s  covenant  to  repair 
or  make  improvements  are  collated  in  a 
note  to  Partridge  v.  Dykins,  post,  984. 

Where  repairs  or  improvements  are  condi- 
tions   precedent. 

In  order  to  make  a  covenant  to  repair 
a  condition  precedent  to  the  payment  of 
rent,  it  must  be  expressly  made  so  by  the 
lease.  Baldwin  v.  Cohen,  132  App.  Div. 
87,  116  N.  Y.  Supp.  510. 

Where  the  lease  was  conditioned  upon 
the  fact  that,  before  the  day  designated 
for  the  commencement  of  the  term,  the  les- 
sor should  put  the  house  ''in  complete  ten- 
antable  order  and  condition,"  and  it  was 
expressly  "understood  and  agreed  that  the 
payment  of  rent  is  not  to  commence  until 
the  said  work  shall  be  finished,"  and  op- 
tional with  the  tenant  to  abandon  and  give 
up  the  lease  if  the  work  should  not  be  com- 
pleted within  three  months  after  the  time 
of  the  commencement  of  the  lease,  it  was 
held  that  no  rent  accrued  until  all  the 
work  was  completed,  even  tliough  the  ten- 
ant did  not  give  up  the  premises  at  the 
end  of  the  first  three  months.  Epping  v. 
Devanny,  28  Ga.  422. 

Where  a  lessor  covenanted  to  make  cer- 
tain repairs  "satisfactory  to  the  lessee," 
and  expressly  stipulated  that  no  liability 
for  rent  phould  be  incurred  by  the  lessee 
until  such  repairs  had  been  made,  it  was 
held  that  the  lessee  was  not  liable  for  rent 
while  the  repairs  were  going  on,  notwith- 
standing he  was  concurrently  in  possession 
of  the  premises  while  the  repairs  were  in 
progress  and  "a  part  of  the  plant  had  been 
put  in  operation."  Sharpless  v.  Zellev,  37 
Pa.  Super.  Ct.  102. 

In  La  Farge  v.  Mansfield,  31  Barb.  ,34o, 
where  there  was  an  implied  covenant  that 
"the  store  should  be  finished  and  fit  for 
use,  as  a  store,  by  the  time  stipulated  for 
the  commencement  of  the  term,"  and  both 
parties  were  in  possession  of  the  premi-cs, 
making  them  ready,  at  the  time  of  a  fire 
which  dostroved  tlie  building  after  the  date 
named   for   the   term's   commencement  and 
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111  is  breach  of  the  contract  on  the  part  of 
appellees,  he  had  surrendered  the  lease,  and 
therefore  was  not  liable  for  the  rents  sued 
for.  He  also  alleged  that  he  was  damaged 
by  reason  of  the  failure  of  appellees  to  re- 
pair the  building,  and  sought  a  recoupment 
of  such  damages  against  any  claim  that  ap- 
pellees might  have  for  rents. 

The  appellant  introduced  testimony  tend- 
ing to  prove  that  appellees  had  failed  to 
place  and  keep  the  building  in  a  sanitary 
and  habitable  condition.  On  the  other 
hand,  the  appellees  introduced  testimony 
tending  to  prove  that  about  the  time  of 
the  execution  of  the  lease  they  had  em- 
ployed a  plumber,  who  corrected  the  Refect 
in  the  sewer,  and  that  they  had  placed  the 
building  in  a  sanitary  condition  and  kept 


it  in  habitable  repair;  that,  after  the  re- 
pair of  the  sewer  had  been  made,  the  bo:: 
over  the  drain  had  been  disturbed  and  the 
cover  broken,  causing  some  water  to  accu- 
mulate in  the  cellar;  and  that  this  was 
due  to  acts  of  appellant. 

The  undisputed  proof  was  that  appellant 
was  and  continued  in  possession  of  the 
building  under  the  lease,  and  sublet  it  dur- 
ing the  months  of  February,  March,  and 
April.  On  March  3;  1909,  appellant  wrote 
to  appellees,  stating  that  the  bmlding  was 
not  and  had  not  been  placed  in  habitable 
repair,  and  asking  that  it  be  put  in  that 
condition.  To  this  letter  appellees  made 
no  reply.  On  April  6th  appellant  again 
wrote  to  appellees,  stating  that  the  build- 
ing was  in  an  unsanitary  condition,  and, 


yet  before  the  building  was  fit  for  store 
purposes,  it  was  lield  that  the  tenant  was 
liable  for  no  rent. 

In  Fallis  v.  Gray,  115  Mo.  App.  253, 
91  S.  W.  175,  it  is  stated  that  there  is  no 
doubt  that  an  express  covenant  to  make 
premises  tenantable  before  a  lessee  shall 
be  bound  to  occupy  them  or  the  rent  begin 
is  a  condition  precedent;  and,  until  com- 
plied with,  a  lessee  is  not  bound  for  the 
•  rent;  and  if  he  has  paid  it  before  the  les- 
sor refuses  to  repair,  he  may  counterclaim 
for  damages. 

And  in  Hall  v.  Smith,  16  Minn.  68,  Gil. 
40,  where  one  of  the  covenants  of  the  land- 
lord was  that  he  would  make  all  repairs 
that  should  exceed  a  certain  sum,  and  the 
lease  further  provided  that  the  rent  should 
cease  until  the  repairs  were  made,  it  was 
held  that  the  agreement  to  pay'  rent  was 
expressly  made  a  dependent  agreement. 

If  the  lessor  covenants  to  repair  or  make 
improvements  before  the  term  commences, 
or  on  or  before  a  certain  time,  it  may  be 
the  tenant  might  refuse  to  enter  upon  the 
term  until  the  repairs  were  made,  but,  hav- 
ing entered  upon  the  term  and  received 
gossession,  he  cannot  refuse  to  pay  rent. 
Lubens  v.  Hill,  213  111.  623,  72  N.  E.  1127, 
affirming  115  111.  App.  565;  Haven  v. 
Wakefield,  39  111.  509;  Wright  v.  Lattin, 
38  111.  293  {ohiter  dictum) ;  Williamson  v. 
Miller,  55  Iowa.  86,  7  N.  W.  416;  Kelsey 
V.  Ward,  16  Abb.  Pr.  98,  affirmed  in  38  N. 
Y.  83;  Lewis  v.  Ritoff,  61  Misc.  605,  101 
N.  Y.  Supp.  40;  Lynch  v.  Sauer,  16  Misc. 
1,  37  N.  Y.  Supp.  666;  Cantwell  v.  Burke, 
26  N.  Y.  Week.  Dig.  447,  6  N.  Y.  S.  R.  308; 
McClure  v.  Little,  19  L.  T.  N.  S.  287 

Hiese  decisions  are  based  upon  the  prin- 
ciple that  the  tenant,  by  entering  into  pos- 
session, waives  the  right  to  interpose  the 
landlord's  breach  of  covenant  as  a  defense 
to  the  action  for  rent.  Rubens  v.  Hill,  213 
ni.  623,  72  N.  E.  1127,  affirming  116  111. 
App.  666;  Haven  v.  Wakefield,  39  111.  509. 

Where  the  lessees  actually  entered  and 
occupied  the  premises  l)efore  the  comple- 
tion of  the  repairs,  it  was  held  that  it 
34  L.U.A.{N.S.) 


would  be  most '  inequitable  to  hold  that 
they  had  not  thereby  waived  their  right 
to  performance  as  a  condition  precedent  to 
the  beginning  of  the  term.  Bonaparte  v. 
Thayer,  95  Md.  548,  52  Atl.  496,  wherein 
it  was  also  held  that  if  they  entered  into 
the  possession  of  the  premises  under  a  cer- 
tain lease  they  were  legally  bound  accord- 
ing to  the  terms  of  the  lease,  notwithstand- 
ing there  may  have  been  an  understanding 
between  the  parties  that  the  paper  was  not 
to  be  signed  by  one  of  the  lessees  until  the 
repairs  had  been   completed. 

And  where  one  of  two  lessees  went  into 
possession  of  the  premises,  it  was  held  that 
he  did,  by  so  doing;  waive  the  condition 
precedent  of  putting  the  premises  in  re- 
pair before  entering  into  possession,  and 
that  his  act  bound  the  other  lessee,  so  that 
neither  could  refuse  to  pay  rent  for  the 
reason  that  the  premises  were  ngt  in  re- 
pair.    Harger  v.  Edmonds,  4  Barb.  256. 

Baird  v.  Evans,  20  111.  29,  discloses  that 
an  action  was  brought  upon  a  lease  in 
which  it  was  provided  that  the  landlord 
should  provide  certain  stable  room  on  the 
farm,  furnish  sufficient  crib  room  for  the 
grain,  dig  a  stock  well,  and  fence  the  farm, 
all  of  which  stipulations  were  alleged  to 
have  been  performed.  The  court  held  that 
the  foregoing  stipulations  on  the  part  of 
the  landlord,  considering  the  whole  con- 
tract, were  conditions  precedent  to  the  pay- 
ment of  the  rent,  and  prOof  of  their  per- 
formance must  be  made  before  the  rent 
could  be  collected. 

But  where  a  lease  is  made  for  a  term 
of  years  to  commence  from  the  time  the 
lessor  "shall  finish,  and  have  in  readiness 
the  same  for  occupation,"  and  the  lessees 
go  into  possession  and  subsequently  find 
out  that  the  cellar  to  the  house  is  not 
finished,  it  has  been  held  that  this  taking 
of  possession  does  not  constitute  a  waiver 
of  the  right  to  a  performance  of  the  cove- 
nant, and  that  its  breach  is  a  good  defense 
to  an  action  for  rent,  since  the  term  has 
not  commenced.  Clarke  v.  Spaulding,  20 
N.  H.  313.  £.  M.  S. 
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ou  that  account,  he  declined  to  be  further 
bound  by  the  contract,  and  that  he  was 
ready  to  turn  over  the  building,  and  re- 
quested them  to  indicate  to  whom  they 
desired  him  to  deliver  the  keys.  On  April 
10th  appellees  replied  that  tliey  declined  to 
accept  a  surender  of  the  lease,  and  insisted 
that  they  had  complied  with  the  provisions 
of  the  contract  on  their  part.  Subsequent- 
ly appellant  again  wrote  appellees  that  he 
surrendered  the  lease  and  tendered  to  them 
the  keys  of  the  buildings  which  appellees 
refused  to  accept.  The  uncontroverted  evi- 
dence shows  that  appellant  did  not  vacate 
the  building*  or  actually  surrender  the  pos- 
session thereof.  He  remained  in  the  pos- 
session of  and  actually  occupied  it  during 
all  the  months  from  the  date  of  the  execu- 
tion of  the  contract  to  the  day  of  the  trial. 
He  paid  the  rent  for  the  month  of  .May, 
1909,  and  had  an  application  from  a  mer- 
chant to  rent  it  in  May,  1909,  and  refused 
to  do  so,  not  because  he  had  abandoned  it 
and  did  not  have  the  right  to  sublet  it, 
but  because,  as  he  claimed,  this  person  de- 
sired to  rent  only  a  part  of  the  building 
and  for  a  short  time. 

At  the  request  of  the  appellees  the  court 
gave,  among  others,  the  following  instnie- 
tions: 

"(D)  If  the  .jury  find  from  the  evidence 
that  the  building  was  not  in  habitable  re- 
pair during  any  of  the  months  for  which 
plaintiffs  sue  for  rent,  defendant  would  be 
entitled  to  a  credit  on  the  rent  sued  for, 
whatever  amount  you  find  from  the  evi- 
dence it  would  cost  to  put  the  building  in 
habitable  repair. 

"(E)  The  jury  will  find  for  the  plaintiflf 
$187.50  for  each  of  the  months  sued  for, 
with  6  per  cent  interest  on  each  month's 
payment  from  the  Ist  day  of  the  month 
it  was  due  to  the  present  time.  And,  if 
you  find  from  the  evidence  that  the  build- 
ing was  not  in  habitable  repair  during  any 
of  these  months,  you  will  find  for  the  de- 
fendant for  the  amount  you  find  from  the 
evidence  it  would  cost  to  put  it  in  habita- 
ble repair,  and  from  the  two  sums  so  found 
you  will  strike  a  balance,  and  return  the 
verdict  accordingly." 

The  appellant  requested  a  number  of  In- 
structions which  were  refused.  They  em- 
bodied substantially  the  following  declara- 
tions: That,  if  the  appellees  failed  to  keep 
the  building  in  habitable  repair  so  that 
same  became  unfit  for  the  purpose  for 
'Which  it  was  rented,  then  appellant  had 
the  right  to  cancel  the  lease,  and  would 
not  be  liable  for  any  rents. 

The  jury  returned  a  verdict  in  favor  of 
appellees  for  the  rents  of  all  the  months 
except  November. 
34  L.R.A.(N.S.) 


Mr.  Ira  D.  Oglesby  for  appellant. 

Messrs.  Read  A  HcDonoa^h,  for  appel- 
lees: 

Failure  of  the  lessor  to  keep  his  cove- 
nant does  not  release  the  lessee  from  his 
obligation  to  pay  rent  while  he  remains  in 
possession. 

Jones,  Land.  &  T.  §  673. 

If  the  landlord  failed  to  repair  according 
to  his  covenant  contained  in  the  written 
lease,  the  defendants  may  recoup  as  dam- 
ages what  it  would  have  cost  them  to  make 
such  repairs,  but  not  the  indirect  and  con- 
sequential damages  flowing  from  such  fail- 
ure to  repair. 

Varner  v.  Rice,  39  Ark.  344;  Ward  v. 
Kelsey,  42  Barb.  682. 

The  offer  of  defendant  to  surrender  the 
keys  was  not  a  surrender  of  possession. 

Hays  V.  Goldman,  71  Ark.  251,  72  S.  W. 
563;  Williamson  v.  Crossett,  62  Ark.  393, 
36  S.  W.  27;  Meyer  v.  Smith,  33  Ark.  632; 
Taylor,  Land.  &  T.  §  611;  Wood,  Land.  & 
T.  463. 

Frauenthal,  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  contends  that  he  was  en- 
titled to  an  instruction  embodying  the 
principle  that,  in  event  the  appellees  failed 
to  comply  with  their  covenant  to  keep  the 
building  in  habitable  repair,  then  the  ap- 
pellant could  not  be  compelled  to  comply 
with  his  covenant  to  pay  rent.  In  other 
words,  it  is  urged  that,  if  the  appellees  first 
committed  a  breach  of  the  contract  of 
lease,  then  appellant  had  the  right  to  can- 
cel and  surrender  the  lease,  and  in  such 
event  would  not  be  liable  for  the  rents  of 
the  building.  He  relies  upon  the  principles 
announced  by  this  court  in  the  case  of 
Berman  v.  Shelby,  93  Ark,  472,  125  S.  W. 
124,  to  support  this  contention.  But  we  do 
not  think  that  the  doctrine  set  out  in  that 
case  is  applicable  to  the.  facts  in  this  case. 
In  that  case,  upon  a  breach  of  the  cove- 
nants in  the  contract  of  lease  on  the  part 
*of  the  lessor,  the  lessee  vacated  the  prop- 
erty and  surrendered  the  actual  possession 
thereof.  Thereupon  the  lessor  took  actual 
possession  of  the  property,  and  leased  it  to 
other  parties.  In  the  case  at  bar  the  ap- 
pellant, according  to  'the  uncontroverted 
testimony,  did  not -vacate  the  building,  but 
continued  to  occupy  it  and  hold  the  actual 
possession  thereof  for  all  the  months  for 
which  recovery  was  had.  He  only  tendered 
back  the  keys  of  the  building  and  offered 
to  surrender  the  possession  thereof.  A 
mere  agreement  for  a  surrender  of  the 
leased  property,  where  not  actually  exe- 
cuted, does  not  operate '  as  a  surrender. 
There  can  be  no  such  surrender  unless,  in 
addition  to  the  offer  or  tender  of  surrender. 
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there  is  an  abandonment  of  the  property 
by  the  lessee  and  a  resumption  of  the  pos- 
session by  the  lessor,  or  such  a  vacation 
and  relinquishment  of  the  property  by  the 
lessee  as  will  justify  a  resumption  of  the 
actual  possession  by  the  lessor.  Where  the 
lessee  continues  to  occupy  the  premises  and 
hold  the  possession,  there  is  no  surrender 
thereof,  and  the  mere  tender  of  the  keys, 
or  the  offer  to  turn  over  the  possession, 
will  not  operate  as  such  a  surrender.  Such 
a  tender  or  offer  to  surrender  is  like  a 
tender  of  payment  without  actual  pay- 
ment, or  like  an  accord  without  satisfac- 
tion, in  all  of  which  cases  there  is  no  bar 
to  recovery.  24  Cyc.  Law  &  Proc.  pp.  1163- 
1372;  Fish  v.  Thompson,  129  Mich.  313,  88 
N.  W.  896.  As  long  as  the  lessee  remains 
in  possession,  he  is  not  relieved  of  his  lia- 
bility to  pay  rent.  He  is  entitled,  under 
such  circumstances,  only  to  a  claim  for 
damages  for  a  breach  of  some  covenant  in 
the  lease,  oh  the  part  of  the  lessor,  which 
he  may  recoup  against  a  recovery  of  the 
rents.    Jones,  Land.  &  T.  §  673. 

There  has  been  a  diversity  of  opinion  in 
the  courts  of  the  various  states  as  to  the 
measure  of  the  damages  to  which  the  lessee 
is  entitled  when  the  lessor  has  failed  to 
comply  with  his   covenant   to   repair.     In 
some  comrts  it  has  been  held  that  he  may 
recover  all  damages  which  may  result  from 
such  breach;   in  others,  that  the  measure 
of  the  damages  is  the  diminution  in  the 
rental  value  of  the  premises  by  reason  of 
such  breach.    In  this  court  it  has  been  held 
that  the  damages  which  are  recoverable  in 
such  and  similar  cases  should  be  compensa- 
tory only;  that  is,  such  damages  as  result 
directly  from  the  breach  and  which  would 
make  good  the  actual  loss  caused  thereby. 
A  party  injured  by  a  breach  of  contract 
must  make  reasonable  effort  to  prevent  or 
reduce  the  damages.    Walworth  v.  Pool,  9 
Ark.  394.    And  if,  under  the  circumstanceii 
of  the  case,  he  can,  by  the  use  of  reasonable 
exertion  or  reasonable  expense,  arrest  the 
loss  caused  by  such  breach,  then  the  meas- 
ure  of  damages  which  he  should  recover 
will  be  the  amoimt  of  such  expense.     In 
Collins  V.  Karatopsky,  36  Ark.  316,  it  was 
held  that  damages  sustained  by  a  lessee  in 
the  death  of  a  member  of  his  family  from 
the  failure  of  the  lessor  to  repair  were  too 
remote,  and  could  not  be  recouped  against 
a  demand  for  the  rent.    In  the  case  of  St. 
Louis,  I.  M.  &  S.  R.  Co.   v.  Sanders,  91 
Ark.  153,  121  S.  W.  337,  it  was  held  that 
the  measure  of  damages  for  a  breach  of  a 
contract  to  build  or  repair  a  levee  was  not 
the  damages  to  the  crops  and  land  result- 
ing from  an  overflow  caused  by  sajd  breach, 
34  L.R.A.(N.B.) 


but  that  the  true  measure  of  the  damages 
in  such  case  was  the  cost  of  building  or 
repairing  the  levee.  In  Varner  v.  Rice,  39 
Ark.  344,  it  was  held  that,  in  an  action  for 
rent,  the  tenant  may  recoup  damages  for 
the  landlord's  breach  of  covenant  to  repair, 
the  amount  it  would  have  cost  the  tenant 
to  make  the  repairs.  See  2  Wood,  Land. 
&  T.  p.  897,  §  400;  Jones,  Land.  &  T. 
§  592;  Sparks  v.  Bassett,  17  Jones  &  8. 
270;  Green  v.  Bell,  3  Mo.  App.  291. 

Where  there  has  been   a  breach  of  an 
agreement  on  the  part  of  the  landlord  to 
repair,  the  general  rule  for  the  measure  of 
the  damages  growing  out  of  such  breach 
is  that  where  the  repairs  to  be  made  are 
extensive,  and  where  the  cost  thereof  would 
be  excessively  large  and  expensive  in  com- 
parison with  the  amount  of  the  rent,  the 
diminution  in  the  rental  value  of  the  prop- 
erty by  reason  of  said  breach  or  the  dif- 
ference between  the  rental  value  of  said 
property    without    such    repairs    and    the 
rental  value  of  the  property  with  such  re- 
pairs would  be  the  measure  of  the  damages 
recoverable.     But   where   the  character  of 
the  repairs  is  not  extensive,  and  are  not 
thus  costly   and   expensive   in   comparison 
with  the  rent,  the  measure  of  the  damages 
caused  by  a  breach  to  make  such  repairs 
would  be  the  cost  thereof.    Miller  v.  Sulli- 
van, 77  Kau.  252,  16  L.RA.(N.S.)   737,  94 
Pac.  266,  15  A.  &  E.  Ann.  Cas.  561,  and 
note   thereto.     It   is   incumbent  upon   the 
party  claiming  the  damages  growing  out  of 
such  a  breach  to  prove  the  actual  cost  of 
making  such  repairs,  and  by  such  evidence 
to  show  that  the  expense  of  making  same 
would  not  be  slight,  but  large  and  exces- 
sive, in  comparison  with  the  amount  of  the 
rent.    In  this  case  the  appellant  has  intro- 
duced no  testimony  as  to  the  actual  cost 
of  making  the  repairs  which  he  contends 
the  landlord  agreed  to  make.    On  the  other 
hand,  the  testimony  introduced  by  appel- 
lees as  to  the  actual  cost  of  making  such 
repairs  shows  that  the  expenses  of  making 
same  would  have  been  small.     Under  the 
circumstances  of  this  case,  the  measure  of 
the  damages  for  the  breach  by  appellee  of 
his*  agreement  to   repair  was  the  cost  of 
making  the  repairs. 

In  the  case  at  bar,  the  appellant  did  not 
vacate  the  leased  premises  upon  the  alleged 
breach  of  the  contract  committed  by  appel- 
lees, but  retained  possession  thereof.  Un- 
der the  circumstances  of  this  case,  he  had 
a  right  to  make  the  repairs  which  appellees 
had  failed  under  their  covenant  to  make, 
and  to  recover  the  cost  thereof  from  appel- 
lees, and  the  value  of  the  use  of  the  prem- 
ises  during  the  time  he  may  have  been 
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deprived  thereof  while  iraking  the  repairs; 
and  in  event  appellant  dfd  not  make  the 
repairs  then  he  had  the  right  to  recoup  as 
damages  against  a  recovery  of  the  rent  the 
cost  of  such  repairs.  We  are  of  opinion, 
therefore,  that  the  court  was  correct  in  all 
its  rulings  upon  the  instructions. 

At  the  trial  of  the  case  the  court  refused 
to  permit  the  introduction  of  the  above  let- 
ters that  passed  between  the  parties  prior 
to  the  signing  of  the  lease.  It  is  urged  that 
these  letters  became  a  part  of  the  written 
contract,  because  the  lease  was  signed  and 
delivered  by  appellant  only  on  condition 
that  the  agreements  made  by  appellees  in 
the  letter  of  December  22d,  to  make  cer- 
tain repairs,  should  be  a  part  of  the  writ- 
ten contract.  But  we  do  not  think  that 
the  exclusion  of  said  letters  was  preju- 
dicial. In  the  contract  of  lease,  the  ap- 
pellees had  covenanted  to  keep  the  building 
in  habitable  repair,  and  this,  we  think,  cov- 
ered every  promise  of  repair  made  by  ap- 
pellees in  said  letter.  The  appellant  intro- 
duced testimony  tending  to  prove  that 
appellees  had  failed  to  make  all  such  re- 
pairs, and  the  court  instructed  the  jury 
that  the  appellant  was  entitled  to  recover 
as  damages  the  cost  of  all  these  repairs. 
This  was  the  full  measure  of  his  damages; 
and  the  appellant  was  entitled,  under  the 
undisputed  evidence,  to  no  other  right  or 
remedy  by  reason  of  the  breach  by  appel- 
lees to  make  any  repairs  mentioned  in  said 
letter  or  in  the  written  lease.  We  do  not 
think,  therefore,  that  the  exclusion  of  said 
letters  constituted  any  prejudicial  error. 

At"  the  time  that  the  pleadings  were 
orally  amended  during  the  progress  of  the 
trial,  some  doubt  was  expressed  by  coun- 
sel, in  the  presence  of  the  jury,  as  to 
whether  or  not  the  rent  for  the  month  of 
November,  1909,  could  be  sued  for.  This 
doubt  was  expressed  for  the  reason  that  it 
was  thought  that  the  rent  for  November 
was  not,  at  the  time  of  said  amendment, 
payable  under  the  contract.  The  amend- 
ment was  not  made  in  writing.  The  jury 
specifically  named  the  rents  for  each  of 
the  other  months  in  their  verdict,  but  made 
no  mention  of  the  rent  for  November.  We 
are  of  opinion  that  under  these  circum- 
stances the  rent  for  the  month  of  Novem- 
ber was  not  included  in  the  amendment, 
and  therefore  was  not  put  in  issue  in  the 
case,  and  was  not  sued  for.  The  judgment 
in  this  case  cannot,  therefore,  be  a  bar  to 
any  suit  hereafter  seeking  to  recover  the 
rent  for  the  month  of  November,  1909. 

Finding  no  prejudicial  error  in  the  trial 
of  this  case,  the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 
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liandlord  and  tenant  —  covenant  to 
fence  —  breach  —  liability  for  rent. 

1.  One  of  the  covenants  in  the  lease  of 
a  farm  for  one  year  was  that  the  lessors 
were  to  inclose  the  premises  with  fence  sufii' 
cient  to  turn  in  live  stock,  the  same  to  be 
completed  in  time  for  the  occupancy  there- 
of by  the  lessee.  At  the  time  of  its  exe* 
cution  the  lessee  was  in  possession  and  en- 
joyed the  premises  until  August  of  that 
year,  when  he  abandoned  same,  but  returned 
in  October  and  harvested  a  crop  of  cane 
thereon.  Held,  that  the  covenant  to  repair 
wa6  not  a  condition  precedent,  and  that  the 
lessors  were  entitle  to  recover  the  rent,  not- 
withstanding their  breach  of  said  covenant. 

Damages  —  breach  of  covenant  to  fence 
rented  farm. 

2.  In  an  action  for  r^nt  by  a  landlord 
against  his  tenant  under  a  lea)9e,  the  meas- 
ure of  defendant's  damages,  in  a  eross 
action  for  failure  to  fence,  is  the  difference 
between  the  rental  vulue  of  the  premises  as 
they  were  and  what  they  would  have  been 
if  repaired  as  covenanted  in  the  lease,  tak- 
ing   into    consideration    the    purposes    for 

which  they  were  to  be  used. 

« 

(January  10,  1911.) 
Headnotes  by  Tubneb,  J. 

Note. ^-Landlord's  breach  of  covenant 
to  repair  or  make  improvements  as 
fusttflcation  of  ahandonment  of 
premises. 

Cases  involving  the  right  of  a  tenant,  in 
an  action  to  recover  rent,  to  recoup  or  set 
off  damages  for  the  failure  of  a  landlord 
to  repair,  are,  of  ^urse,  not  within  the 
scope  of  this  note. 

Upon  the  question  of  the  landlord's 
breach  of  covenant  to  repair  or  make  im- 
provements as  a  defense  in  an  action  for 
rent,  see  note  to  Young  t.  Berman,  ante, 
977. 

A  note  to  Kirby  v.  Wylie,  21  L.R.A.(N.S.) 
130,  considers  the  question  whether  de- 
struction by  decay  rendering  premises  un- 
tenantable is  within  landlord's  covenant  to 
repair,  or  statute  relieving  tenant  from 
rent  in  case  of  destruction  by  act  of  God 
or    elements. 

And  the  destruction  of  premises  as  affect- 
ing rent  paid  or  payable  in  advance  is 
considered  in  the  note  to  Harvey  v.  Weis- 
baum,  33  L.R.A.(N.S.)    640. 

The  question  of  the  enforcement  by  pub- 
lic oflScers  of  restrictions  or  conditions  as 
to  the  use  of  leased  premises  as  amounting 
to  an  eviction  of  the  tenant  is  considered 
in  a  note  to  Taylor  v.  Finnigan,  2  L.R.A, 
(N.S.)   973. 

Ordinarily,  that  is,  in  the  absence  of  an 
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i^RROR  to  the   County   court   for   Okla- 


'j  homa  County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  to  recover  the 
balance  of  rent  alleged  to  be  due  from  de- 
fendant.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  S.  Caldwell  for  plaintiff  in 
error. 

Messrs.  S.  A.  Byers  and  W.  li.  Mc- 
Cann,  for  defendants  in  error: 

The  measure  of  damages  which  the  de- 
fendant is  entitled  to  recover  is  the  amount 
which  will  compensate  him  for  all  the  detri- 
ment approximately  caused  by  the  breach 
which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom,  limit- 
ing the  same  to  the  difference  between  the 
rental  value  of  the  premises  as  they  were 


and  what  they  would  have  been  if  repaired 
as  covenanted  in  the  lease,  taking  into  con- 
sideration the  purpose  for  which  they  were 
to  be  used. 

Miller  v.  Sullivan,  77  Kan.  252,  16  L.R.A. 
(N.S.)  737,  94  Pac.  266,  16  A.  &  E.  Ann. 
Cas.  561 ;  Park  v.  Ensign,  10  Kan.  App.  173, 
63  Pac.  280;  Parker  v.  Meadows,  86  Tenn. 
181,  6  S.  W.  49 ;  Bien  v.  Hess,  42  C.  C.  A. 
421,  102  Fed.  436;  Frederick  v.  Daniels,  74 
Conn.  710,  52  Atl.  414;  Taylor  v.  Lehman, 
17  Ind.  App.  685,  46  N.  E.  84,  47  N.  E.  230; 
Ross  y.  Stockwell,  19  Ind.  App.  86,  49  N.  E. 
50;  Hopkins  v.  Ratliff,  115  Ind.  213,  17  N. 
E.  288;  Leick  v.  Tritz,  94  Iowa,  322,  62  N. 
W.  865;  Central  M.  E.  Church  v.  Harris, 
62  Conn.  93,  26  Atl.  466;  Thomson-Houston 
Electric  Co.   v.  Durant  Land  Improv.   Co. 


express  agreement  to  the  contrary,  the  cove-  , 
nant  on  the  ^art  of  the  landlord  to  make 
repairs  is  entirely  independent  of  the  cove- 
nant on  the  part  of  the  tenant  to  pay  rent, 
and,  for  this  reason,  a  breach  of  the  land- 
lord's covenant  is  no  defense  to  the  tenant 
when  he  is  sued  for  the  rent. 

The  rule  upon  the  question  of  the  ten- 
ant's right  to  abandon  the  premises  upon 
a  breach  of  the  landlord's  covenant  to  re- 
pair is  well  stated  in  18  Am.  A,  Eng.  Enc. 
Law,  2d  ed.  p.  231,  as  follows:  "Where 
the  landlord  is  under  an  agreement  to  re- 
pair, and  fails  to  do  so,  and  the  premises 
in  consequence  thereof  become  untenant- 
able, the  tenant  may  abandon  the  premises 
without  liability  for  further  rent.  The 
mere  failure,  however,  of  the  landlord  to 
make  repairs  the  need  of  which  does  not 
render  the  premises  untenantable  will  not 
warrant  an  abandonment  of  the  premises 
or  relieve  the  tenant  from  liability  for 
rent."  This  rule  is  clearly  recognized  in 
Pabtbidge  v.  Dykins,  and  is  either  direct- 
ly or  impliedly  recognized  in  all  of  the 
cases  cited  in  this  note. 

Since  the  covenant  of  the  landlord  to 
make  repairs  is  independent  of  the  ten- 
ant's covenant  to  pay  rent,  it  has  been  held 
that  it  logically  follows  that  breach  of  the 
former  covenant,  which  merely  impairs 
the  value  of  the  premises  without  destroy- 
ing their  use,  is  no  defense  to  tlie  tenant 
when  sued  for  the  rent,  even  though  he 
may  have  abandoned  the  premises.  Lew- 
is V.  Chisholm,  68  Ga.  40.  And  to  the 
same  effect  is  Meredith  Mechanic  Asso.  v. 
American  Twist  Drill  Co.  67  N.  H.  450, 
39  Atl.  330,  same  case  on  another  point, 
66  N.  H.  639,  30  Atl.  1119;  Doolittle  v. 
Selkirk,  7  Misc.  722,  28  N.  Y.  Supp.  43, 
wherein  it  was  held  that  when  a  tenant 
abandoned  the  premises  the  mere  fact  that 
he  returned  th€  keys  to  the  landlord's  agent, 
who  retained  them,  did  not  constitute  a 
surrender  and  acceptance.  The  court  said: 
"The  retention  of  the  keys  did  not  amount 
to  an  acceptance  and  surrender.  Tlie  land- 
lord was  not  bound  to  tender  a  return  of 
them." 

Even  where  the  landlord  accepts  a  sur- 
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render  of  premises  which  have  become  un- 
tenantable, it  is  no  defense  in  an  action 
for  rent  for  the  months  during  which  the 
tenant  occupied  the  premises.  Henning  v. 
Savage,  51  Misc.  609,  100  N.  Y.  Sup^.  1016, 
wherein  the  court  said  the  same  is  true 
where  the  facts  show  a  constructive  evie- 
tion. 

And  where  the  act  of  abandonment  of 
the  premises  is  set  up  as  a  defense  to  an 
action  for  rent,  the  question  of  surrender 
and  acceptance  by  the  landlord  has  been 
held  to  be  one  for  the  jury.  Baldwin  v. 
Cohen,  132  App.  Div.  87,  116  N.  Y.  Supp. 
610. 

Where  a  landlord  has  covenanted  to  re- 
pair, and  does  not  do  so,  the  tenant  may 
abandon  the  premises  if,  by  reason  of  the 
want  of  repair,  they  have  become  unten- 
antable. McCardell  v.  Williams,  19  R.  I. 
701,  36  Atl.  719;  Bissell  v.  Lloyd,  100  111. 
214;  Harthill  v.  Cooke,  19  Ky.  L.  Rep. 
1625,  43  S.  W.  705;  Piper  v.  Fletcher,  116 
Iowa,  263,  88  N.  W.  380;  Pierce  v.  Jolders- 
ma,  91  Mich.  463,  61  N.  W.  1116;  Fisher 
V.  Nergararian,  112  Mich.  327,  70  N.  W. 
1009;  Rutledge  v.  Quinlan,  127  Mo.  App. 
419,  106  S.  W.  663,  Belfour  v.  Weston, 
1  T.  R.  310,  1  Revised  Rep.  210. 

In  Mylander  v.  Beimschla,  102  Md.  689, 
6  L.R.A.(N.S.)  316,  62  Atl.  1038,  there  is 
a  dictum  to  the  effect  that  a  tenant  is  not 
relieved  of  paying  the  rent,  "unless  his 
landlord  has  agreed  to  make  the  repairs, 
and  the  property  has  become  untenantable 
by  reason  of  his  failure  or  neglect  to  do 
so.  Under  those  circumstances  one  of  the 
tenant's  remedies  is  to  abandon  the  prop- 
erty and  thereby  relieve  himself  from  lia- 
bility for  rent."  And  there  is  a  dictum 
to  the  same  effect  in  Spero  v.  Levy,  43 
Misc.  24,  86  N.  Y.  Supp.  869. 

In  an  agreement  for  a  tenancy  of  build- 
ings for  a  term,  the  landlord  to  do  the  re- 
pairs, there  is  no  implied  condition  that 
the  tenant  may  quit  the  premises  if  the 
repairs  are  not  made  and  be  absolved  from 
the  rent.  Surplice  v.  Farnsworth.  7  Mann. 
&  G.  676,  13  L.  J.  C.  P.  N.  S.  215,  8  Jur. 
760,  8  Scott,  N.  R.  307. 

Thus    in    Huber   v.   Ryan,   26   Misc.   428, 
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144  N/Y.  34,  39  N.  E.  7;  Pry  or  v.  Foster, 
130  N.  Y.  171,  29  N.  E.  123;  Spencer  v. 
Hamilton,  113  N.  C.  49,  37  Am.  St.  Rep. 
Gil,  18  S.  E.  167;  Rogers  v.  Bemus,  69  Pa. 
432;  Kohne  v.  White,  12  Wash.  199,  40  Pac. 
794. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

On  December  28,  1907,  W.  R.  Dykins  and 
Delia  Dykins,  defendants  in  error,  as  plain- 
tiffs, sued  John  A.  Partridge,  plaintiff  in 
error,  before  a  justice  of  the  peace  in  Okla- 
homa county.  Their  second  amended  bill  of 
particulars  substantially  states  that  plain- 
tiff in  error  is  justly  indebted  to  them  $150, 
balance  due  for  the  rent  of  tneir  farm  for 
1907,  by  virtue  of  the  terms  of  a  lease  con- 


tract therewith  filed  as  an  exhibit;  that 
while  holding  under  said  lease  for  the  year 
1907  defendant  made  a  crop  (describing 
it)  and,  after  alleging  statutory  grounds 
therefor,  asked  that  the  same  be  attached 
to  satisfy  their  lien  as  landlords,  which  was 
done.  For  a  second  cause  of  action,  they 
alleged  that  under  the  terms  of  the  lease 
defendant  agreed  to  surrender  possession  of 
the  demised  premises  at  the  expiration  of 
his  term  in  as  good  condition  as  they  were 
when  he  took  possession  of  them,  "wear  and 
tear  excepted;''  that  he  had  violated  said 
agreement  by  making  excavations  in  the 
cellar  of  the  dwelling  house  situated  there- 
on, and  thereby  injuring  its  foundation 
walls,  to  their  damage  $50,  and  prayed 
judgment  for  $200.     For  answer  defendant. 


56  N.  Y.  Supp.  135,  Gaynor,  J.,  said:  "Did 
the  landlords  breach  of  his  covenant  to 
improve  or  repair  give  the  tenant  the  right 
to  quit  the  demised  premises  and  cease  to 
pay  rent?  Not  unless  the  keeping  of 
such  covenant  was  a  condition  to  the  cove- 
nant to  pay  rent.  Such  a  condition  is  not 
expressed  in  the  lease,  and  the  established 
rule  of  construction  of  leases  seems  to  for- 
bid that  it  be  implied.  If  the  tenant  wants 
it,  he  should  have  it  expressed  in  the  lease. 
The  two  covenants  being  independent  of 
each  other,  the  tenant  may  not  elect  to 
surrender  the  demised  premises  and  end 
the  lease  for  failure,  by  the  landlord,  to  keep 
his  covenant."  And  this  point  was  consid- 
ered settled  under  the  doctrine  of  stare 
decisis  in  67  App.  Div.  34,  67  N.  Y.  Supp. 
972. 

A  tenant  who  enters  into  the  possession 
of  premises  under  an  agreement  with  a 
lessor  that  the  latter  will  execute  a  lease 
therefor  for  a  certain  period,  as  well  as 
make  certain  repairs, — "but  the  doing  of 
the  repairs  was  not  a  condition  of  the  leas- 
ing,''— cannot,  upon  a  breach  of  the  lease 
by  the  lessor,  repudiate  the  lease,  abandon 
the  premises,  and  be  absolved  from  liability 
for  rent  while  he  was  in  possession.  Good- 
fellow  V.  Noble,  25  Mo.  60. 

And  a  tenant  of  agricultural  subjects 
is  not  entitled  to  renounce  his  lease  be- 
cause the  fences  are  in  bad  order,  contrary 
to  stipulation.  Accordingly,  if  on  such  a 
ground  he  abandons  the  farm,  there  has 
been  no  "determination  of  the  lease"  in 
the  sense  pf  §  42  of  the  agricultural  hold- 
ings (Scotland)  act  1883.  Todd  v.  Bowie, 
1902,  4  F.  435,  39  Scot.  L.  R.  307,  9  Scot. 
L.  T.  365,  1  Scot's  Dig.  1231. 

The  failure  to  make  repairs  within  a  rea- 
sonable time  (three  months)  in  case  of  par- 
tial destruction,  whether  it  renders  the 
building  untenantable  or  not,  entitles  the 
tenant  to  surrender  under  a  covenant  with 
a  general  provision  that,  in  case  of  par- 
tial destruction,  the  landlord  shall  repair 
the  buildings  as  speedily  as  possible,  fol- 
lowed by  a  specific  provision  for  cessation 
of  rent  until  completion  of  repairs  if  the 
building  is  rendered  untenantable,  and  by 
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a  third  provision  to  the  effect  that  the 
lease  shall  terminate  upon  total  destruc- 
tion of  the  buildings.  Bacon  v.  Albany 
Perforated  Wrapping  Paper  Go.  22  Misc. 
592,  49  N.  Y.  Supp.  620. 

But  a  statute  relieving  a  lessee  from 
further  liability  for  rent  where  the  prem- 
ises, without  the  fault  of  the  lessee,  are 
destroyed  or  so  injured  by  the  elements  or 
any  other  cause  as  to  be  untenantable, 
unless  he  is  expressly  bound  therefor  by 
written  agreement,  is  not  applicable  to  a 
case  where  the  premises  become  untenant- 
able through  mere  decay,  but  applies  only 
to  cases  where  the  building,  becomes  un- 
tenantable by  reason  of  some  sudden  and 
unexpected  calamity.  Hatch  v.  Stamper, 
42  Conn.  28,  wherein  it  was  held  that  a 
lessee  who  entered  premises  under  a  parol 
lease  in  which  the  lessors  agree  "to  repair 
the  roof  and  water  pipes,  but  nothing 
more"  could  not,  when  the  premises  became 
untenantable  in  the  course  of  time,  quit 
the  premises  and  be  absolved  from  liability 
for  further  rent. 

And  to  warrant  an  abandonment,  it  has 
been  held  that  it  must  be  shown  that  the 
premises  became  untenantable  by  reason 
of  the  landlord's  failure  to  comply  with 
his  agreement.  Piper  v.  Fletcher,  115  Iowa, 
263,  88  N.  W.  380. 

A  tenant,  already  in  possession  of  the 
premises,  may  renew  his  lease  upon  condi- 
tion that  the  lessor  will  at  once,  before 
the  commencement  of  the  new  term,  put 
the  premises  in  good  repair,  and  upon  a 
breach  of  this  covenant,  if  the  tenant  acts 
promptly,  he  may  abandon  the  premises 
without  liability  for  the  subsequently  ac- 
cruing rent.  Kiernan  v.  Germain,  61  Miss. 
498. 

But  in  Hunt  v.  Silk,  5  East,  449,  2  Smith. 
15,  7  Revised  Rep.  739,  where  the  lessor 
expressly  covenanted  to  repair  the  prem- 
ises within  a  certain  time,  which  would  not 
be  until  after  the  lessee  had  gone  into 
possession,  and  the  lessor  breached  the 
covenant,  the  lessee  nevertheless  remain- 
ing in  possession,  it  was  held  that  he  h&d 
not  acted  promptly,  and  could  not  aban- 
don the  premises. 
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after  general  denial,  admitted  the  lease  and 
the  grounds  of  attachment,  but  denied  the 
lien,  and  averred  that  if  any  rent  was  due 
it  vas  a  balance  of  $148.60,  but  that  none 
was  due,  because  he  says  that  plaintiffs 
covenanted  in  the  lease  to  put  in  proper 
repair  the  paper  on  the  walls  and  ceiling 
of  said  house  and  inclose  the  premises  with 
a  fence  sufficient  to  turn  in  live  stock,  the 
same  to  be  completed  in  time  for  occupancy 
thereof  by  defendant,  and  furnish  suihcient 
oil  and  paint,  and  brushes  to  apply  the 
same,  to  put  in  repair  the  woodwork  of  the 
rooms  of  said  house,  all  of  which  they  neg- 
lected and  refused  to  do.  And,  by  way  ol 
cross-petition,  alleged  that,  because  of  plain- 
tiffs' failure  to  inclose  the  leased  prenil' 
ses  as  agreed,  defendant  was  compelled  tu 

And  where  a  lessee  ^ocs  into  the  posses- 
sion of  premises  under  a  lease  containing 
a  covenant  on  the  part  of  the  lessor  to 
make  certain  improvements  before  a  cer- 
tain day  after  the  commencement  of  tlie 
term,  he  cannot,  afterwards,  abandon  the 
premises  on  the  ground  that  the  improve- 
ments made  are  not  as  covenanted  for, 
and  thus  be  absolved  from  liability  for 
rent.  Obermyer  v.  Nichols,  6  Binn.  159,  6 
Am.  Dec.  439. 

Where  premises  are  let  and  certain  re- 
pairs are  to  be  done  by  the  landlord  before 
the  tenant  takes  possession,  it  is  a  condi- 
tion precedent,  which  must  be  performed, 
otherwise  no  rent  is  recoverable  if  the  oc- 
cupation is  abandoned  for  want  of  these 
repairs;  and  the  fact  that  the  tenant  went 
into  possession  before  the  day  stipulated 
is  no  waiver  of  the  repairs  as  a  condition 
precedent.  Strohecker  v.  Barnes,  21  Ga. 
430. 

When  the  preceding  case  was  before  the 
Georgia  court  on  an  earlier  hearing,  17 
Ga.  340,  it  was  held  that  "construing  the 
contract  to  mean  that  the  tenant  was  to 
get  possession''  at  a  stated  time,  and  "that 
the  repairs  was  a  condition  precedent,  still 
his  going  into  the  house  after  that  time 
might  be  considered  as  a  waiver  of  the 
repairs  before  that  time,  but  that  it  did 
not  dispense  with  the  making  them  within 
a  reasonable  time  thereafter." 

But  where  the  lessor  was  to  finish  cer- 
tain work  in  a  basement  prior  to  the  com- 
mencement of  the  lease,  and  subsequently 
breached  his  agreement,  it  was  held  that, 
since  the  lessee  had  never  been  in  posses- 
sion of  the  premises,  he  was  justified  in  re- 
scinding the  lease,  and  was  liable  for  no 
rent.  Wyman  v.  Sperbcck,  66  Wis.  495, 
29  N.  W.  245. 

When  under  the  stipulations  of  a  lease 
the  lessor  was  to  make  certain  -improve- 
ments or  repairs  before  the  lessee  was  to 
acquire  possession  of  the  premises  and  the 
term  was  to  commence,  it  was  held  that 
the  lessee  was  justified  in  not  accepting 
the  lease,  when  at  the  time  for  its  per- 
formance the  lessor  had  not  fulfilled  his 
stipulations,  and  neither  was  the  lessee 
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catch  and  securely  tie  up  each  head  of  his 
live  stock  kept  thereon  each  night  for  a 
period  of  100  days  to  prevent  them  from 
straying  away,  to  his  damage  $50,  and  for 
loss  of  time  in  hunting  up  such  stock  as 
did  stray  from  the  premises,  owing  to  plain- 
tiffs' breach  of  the  covenant  to  fence,  he 
says  he  was  damaged  in  the  further  sum  of 
$25,  and,  by  reason  of  his  inability  to  turn 
his  stock  upon  ttie  grass  lands  on  the  premi- 
ses owing  to  said  breach,  he  was  damaged 
in  the  further  sum  of  $100,  and  prayed 
damages  in  all  for  $175.  After  trial  be- 
fore the  justice  the  cause  was  appealed  to 
the  county  court,  where,  on  trial  anew, 
judgment  was  rendered  in  iavor  of  plain- 
tiffs for  $96.45,  and  defendant  brings  the 
case  here. 

iiabie  for  any  rent.  Hickman  v.  Rayl,  65 
Ind.  551. 

In  some  cases  where  the  premises  have 
become  untenantable  because  of  a  lack  of 
repairs,  where  there  was  a  covenant  for 
that  purpose,  the  ruling  has  been  that  a 
"constructive  eviction"  has  taken  place, 
and  the  lessee  is  justified  in  vacating  the 
possession.  Rea  v.  Algren,  104  Minn.  316, 
124  Am.  St.  Rep.  627,  116  N.  W.  680. 
But  in  order  to  constitute  an  eviction  that 
justifies  an  abandonment  there  must  be 
"such  an  unlawful  interference  with  his 
[tenant]  beneficial  use  of  the  demised  prem- 
ises as  amounts  to  a  permanent  substan 
trial  impairment  of  it.  Mere  breach  of 
covenant  to  repair,  improve,  or  rebuild  is 
no  eviction.".  Huber  v.  Ryan,  26  Misc. 
428,  56  N.  Y.  Supp.  135. 

While  the  breach  of  the  landlord's  agree- 
ment to  make  repairs  or  improvements  for 
the  benefit  of  the  tenant  may  not  relieve 
the  tenant  in  possession  from  liability  to 
pay  rent,  nevertheless,  where  the  failure 
to  repair  amounts  to  a  constructive  evic- 
tion, the  tenant  will  be  justified  in  leav- 
ing the  premises,  and  his  liability  for  rent 
will  thereupon  terminate.  Rea  v.  Algren, 
supra,  wherein  it  was  held  that  a  leaky 
roof  and  defective  plumbing  constituted 
a  constructive  eviction,  and  the  defend- 
ant was  justified  in  leaving  the  premises. 

Covenant  to  fit  premises  for  certain  busi- 
ness, etc. 

The  breach  of  a  covenant  to  repair  or  to 
make  improvements  in  order  to  make  tht 
promises  fit  and  suitable  for  some  particu- 
lar business  or  purpose  has  been  neld  in 
some  cases  to  constitute  a  failure  of  con- 
sideration and  therefore  a  valid  ground  for 
an   abandonment   of   the   premises. 

Thus  where  a  lessor  breached  his  cove- 
nant to  make  certain  improvements  and 
repairs  about  the  premises,  in  order  to  make 
them  fit  for  the  lessee's  business,  it  was 
held  that  there  was  a  failure  of  considera- 
tion for  the  lessee's  promise  to  pay  rent, 
and  he  had  the  right  to  abandon  the  lease 
and  refuse  to  pay   rent  after  the  time  of 
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The  testimony  discloses  that  the  term  con- 
veyed in  the  lease  relied  on  commenced  Feb- 
ruary 1,  1907,  and  ended  January  31,  1008; 
that  the  lease  was  executed  about  April  1, 
1907,  at  which  time  defendant  was  in  pos- 
eession  of  the  demised  premises  under  a 
prior  lease  between  the  same  parties,  which 
was  intended  to  be  superseded  by  said  new 
lease;  that  $150  of  the  consideration  of 
$288.45  was  paid,  cash  in  hand,  on  the  date 
of  its  execution ;  that  the  balance  was  there- 
in agreed  to  be  paid  January  1,  1908;  that 
the  crop  attached  was  raised  on  the  leased 
premises,  which  was  abandoned  in  Au- 
gust of  that  year,  and  that  in  October 
following  defendant  returned  and  harvested 
a  crop  of  cane  thereon.  The  testimony  also 
disclosed  that  plaintiff  breached  the  cove- 


nant to  fence,  owing  to  which  defendant 
was  damaged  as  set  forth  in  his  answer. 
It  is  insisted,  in  effect,  that  the  duty  to  in- 
close the  leased  premises  with  a  fence  suf- 
ficient to  turn  in  live  stock,  as  stipulated 
in  the  lease,  was  a  condition  precedent,  to 
be  performed  by  plaintiffs  before  they  could 
maintain  an  action  for  the  recovery  of  the 
rent,  and  that,  as  plaintiffs  had  failed  to 
show  prima  facie  a  performance  thereof,  it 
was  error  for  the  court  to  refuse  to  per- 
emptorily instruct  the  jury  to  that  effect. 
It  is  also  assigned  that  the  court  erred  in 
refusing  to  charge  the  jury  in  effect  that, 
should  they  find  that  plaintiff  did  not  per- 
form said  condition  precedent,  then  their 
verdict  should  be  for  defendant  and  against 
the  plaintiff  on  the  issue  of  rent. 


such  abandonment.  Vincent  v.  Central  City 
Loan  &  Invest.  Co.  45  Tex.  Civ.  App.  36, 
99  S.  W.  428,  wherein  it  was  said:  ''It 
is  true,  in  this  case,  the  tenant  remained 
in  possession  long  after  he  discovered  that 
the  landlord  failed  to  make  the  essential 
repairs  required  by  the  contract;  but  the 
answer  shows  that  this  was  done  at  the 
instance  and  by  the  request  of  the  plain- 
tiff, accompanied  by  renewed  promises  to 
repair.  Under  these  circumstances  we  do 
not  think  that  the  tenant  should  be  held  to 
have  waived  any  right  under  the  contract." 

The  case  of  Bostwick  v.  Losey,  67  Mich. 
554,  35  N.  W.  246,  is  very  much  like  the 
preceding  case;  here  the  defendants  con- 
tracted for  the  use  of  a  sawmill,  "and 
the  sawmill  was  dependent  in  its  use  upon 
the  water  power  which  propelled  it.  The 
plaintiff  covenanted  to  keep  the  flumes 
through  which  the  water  passed  to  the 
mill  in  repair.'  If  he  neglected  or  refused 
to  do  this  when  notified,  and  on  account 
of  such  neglect  the  water  power  was  de- 
stroyed, and  the  mill  thereby  rendered 
useless  to  the  defendants,  the  consideration 
of  the  agreement  or  lease  failed,  and  the 
defendants  were  justified  in  abandoning  the 
premises,  and  the  stipulated  rent  could 
not  ^e  recovered  after  such  failure  of  con- 
sideration." 

And  in  Tyler  v.  Disbrow,  40  Mich.  416, 
where  the  lessee  was  made  to  covenant 
that  she  "has  received  said  demised  prem- 
ises in  good  order  and  condition"  and  that 
"she  will  keep  said  premises  in  a  clean 
and  healthy  condition,"  it  was  said:  "It 
is  manifest  from  these '  covenants  that  the 
condition  of  the  premises  was  a  distinct 
consideration,  and  the  lessor,  who  signed 
the  lease  and  accepted  these  covenants,  can- 
not now  be  heard  to  make  any  claim  to 
the  contrary.  The  effect  of  the  assertion 
could  not  be  stronger  if  the  covenant  had 
been  made  by  the  lessor  instead  of  the  les- 
see. This  consideration  having  failed,  the 
lessee  was  justified  in  leaving  and  in  re- 
fusing to  pay  further   rent." 

And  it  was  said  in  New  York  &  T.  Land 
Co.  V.  Cruger,  —  Tex.  Civ,  App.  — ,  27  S. 
W.  212,  where  there  was  a  covenant  to 
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drill  certain  wells  and  erect  windmills 
with  certain  water  capacity,  that  a  total 
failure  to  comply  with  the  covenant  would 
be  a  failure  of  consideration,  and  that 
the  lessee  would  have  the  right  to  plead  it 
as  a   defense. 

Where  the  covenants  in  a  lease  bind  the 
landlord  to  "put  a  water  heister  in  the  bath 
room"  and  obligate  the  tenant  to  pay  rent, 
the  tenant  may  refuse  to  pay  the  agreed 
rent  and  abandon  the  premises,  if  the  land- 
lord fails  to  furnish  the  water  heater.  Ber- 
man  v.  Shelby,  93  Ark.  472,  126  S.  W.  124. 
This  decision  is  upon  the  ground  that  the 
obligations  of  the  contract  were  mutual, 
and  the  failure  of  the  landlord  to  perform 
gave  the  tenant  a  right  to  rescind  it. 

But  in  Young  v.  Berman,  —  Ark.  — ,  ante, 
977,  131  S.  W.  62,  while  the  court  recog- 
nizes the  doctrine  as  laid  down  in  Berman 
V.  Shelby,  supra,  yet,  nevertheless,  since 
the  lessee  did  not  abandon  the  premises 
but  remained  in  possession  despite  the  les- 
sor's breach  of  covenant  to  keep  the  prem- 
ises in  habitable  repair,  it  was  held  that 
he   was    liable    for    rent. 

Where  the  premises  are  unljenantahle 
and  unsuitable  for  the  purpose  for  which 
they  were  rented  because  of  the  land- 
lord's failure  to  repair  them  according^  to 
his  express  covenant,  the  tenant  may  aban- 
don them,  and  have  cancelation  of  the  lease 
without  paying  the  rent,  since  the  cove- 
nants are  independent.  Piper  v.  Fletcher, 
115  Iowa,  263,  88  N.  W.  380. 

A  stipulation  by  the  lessor  to  furnish 
the  lessee  "with  right  to  connect  with  sew- 
er drain  at  rear  of  store  building,  with 
drainage  and  fall  sufficient  to  carry  off 
water,"  has  been  held  to  confer  not  a  per- 
mission to  the  lessee  to  make  the  connec- 
tion, but  an  obligation  upon  the  lessor  to 
furnish  a  sewer  drain  which  should  have 
fall  sufficient  to  carry  off  the  water  in 
quantity  and  manner  involved  in  the  use 
of  the  building  for  laundry  purposes,  the 
specific  use  to  which  the  premises  were 
to  be  put,  and  that  consequently  wheio 
the  lessor  failed  to  provide  sufficient  drain- 
age the  lessee  was  justified  in  abandon ins^ 
the  premises,  and  was  liable  for   n«  rent 
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There  was  no  error  in  this.  Said  cove- 
nant to  repair  and  to  pay  rent  are  inde- 
pendent, and  not  dependent.  Defendant, 
having  taken  possesaion  of  the  demised 
premises  under. the  lease,  is  bound  to  pay 
the  stipulated  rent.  It  is  no  defense  in  a 
suit  therefor  that  said  covenant,  on  behalf 
of  the  landlord,  is  not  performed.  In  Lewis 
V.  Chisholm,  68  Ga.  40,  the  landlord  sued 
out  a  distress  warrant  for  rent  under  a 
written  contract.  The  defense  was  that  the 
same  was  not  due  or  to  become  due,  be- 
cause plaintiff  had  failed  to  keep  the 
premises  in  repair  as  he  had  agreed  to  do, 
by  reason  of  which  defendants  were  forced 
to  leave  the  place.  The  fourth  ground  of 
the  motion  for  a  new  trial  was  found  in 
the  charge  of  the  court:  "The  court  is  of 
opinion  and  so  instructs  you  that,  under 
the  contract  of  lease,  which  you  have  out 
before  you,  the  covenant  of  the  landlord  to 
make  repairs  is  an  independent  covenant, 
and  a  mere  failure  to  make  repairs  to  the 
extent  of  merely  diminishing  the  value  of 
the  use  of  the  premises,  and  not  to  entirely 
destroy  it,  would  not  defeat  his  right  to  re- 
cover." The  supreme  court,  speaking  of 
those  covenants,  quoting  approvingly  from 
Taylor's  American  Landlord  and  Tenant, 
7th  ed.  §  265,  said :  "  'It  dependent,  they  are 
in  the  nature  of  conditions,  and  are  prece- 


dent each  to  the  other,  and  in  that  case  the 
nonperformance  of  one  is  not  only  a  defense 
to  the  exaction  of  performance  by  the  other, 
but  is  ground  for  an  action,  without  a 
tender  of  performance,  by  the  other.  If, 
however,  they  are  independent,  as  where  a 
landlord  engages  to  keep  the  premises  in 
repair,  or  to  place  certain  improvements 
on  them  within  a  specified  time,  his  nonper- 
formance does  in  neitlier  case  discharge  th3 
tenant's  covenant  to  pay  rent.*  West  v. 
£mmons,  5  Johns.  17U;  Slocum  v.  Despard, 
8  Wend.  615;  Morris  v.  Sliter,  1  Denio,  59; 
Couch  V.  Ingersoll,  2  'Pick.  292."  And  it  sus- 
tained the  charge.  See  also  24  Gyc.  Law 
&  Proc.  p.  1159;  13  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  230,  notes,  1,  5;  Doolittle  v.  Sel- 
kirk, 7  Misc.  722,  28  N.  Y.  Supp.  43; 
Rubens  v.  Hill,  213  111.  532,  72  N.  K  1127 ; 
Watters  v.  Smaw,  32  N.  C.  (10  Ired.  L.) 
292;  Long  v.  Gieriet,  67  Minn.  278,  59  N 
W.  194;  Newman  v.  French,  45  Hun,  65; 
Kelsey  v.  Ward,  16  Abb.  Pr.  98;  Huber  v. 
Ryan,  26  Misc.  428,  56  N.  Y.  Supp.  135. 

Neither  did  the  court  err  in  instructing 
the  jury  that  "the  measure  of  damages,  if 
any,  which  defendant  is  entitled  to  recover 
in  this  case  is  the  amount  which  will  com- 
pensate him  for  all  the  detriment  approxi- 
mately caused  thereby,  or  which  in  the  or- 
dinary course  of  things  would  be  likely  to 


after  such  abandonment.  Marks  v.  Chap- 
man, 135  Iowa,  320,  112  N.  W.  817. 

So,  the  failure  of  the  landlord  of  a  single 
room  in  a  building  to  repair  a  leaky  roof 
in  conformity  with  his  duty  "to  do  cer- 
tain things  to  put  the  room  in  readiness 
for  occupancy  for  a  mercantile  business" 
justifies  an  abandonment  by  the  tenant. 
Johns  V.  Eichelberger,  109  111.  App.  35. 

In  Lunn  v.  Gage,  37  111.  19,  87  Am.  Dec. 
233,  it  was  held  that  covenants  by  lessees 
to  pay  rent,  and  by  the  lessor  to  make  im- 
provements and  repairs,  without  which 
the  property  leased  would  be  useless  for 
the.  desired  hotel  purposes,  were  mutual 
and  dependent,  and  that,  notwithstanding 
no  time  was  designated  for  the  perform- 
ance of  the  covenant  to  make  the  improve- 
ments and  repairs,  they  must  be  made 
within  a  reasonable  time;  and  that,  where 
the  lessor  failed  to  perform  his  covenant, 
the  lessees  were  justified  in  abandoning 
the  premises,  and  only  liable  to  pay  rent 
for  tne  time  they  occupied  them. 

In  Mulhaupt  v.  Enders,  38  La.  Ann.  744, 
it  was  held  that  the  failure  of  a  lessor 
to  comply  with  his  obligation  to  maintain 
the  thing  leased  in  a  condition  such  as 
to  serve  the  use  for  which  it  was  hired 
may  entitle  the  lessee  to  claim  dissolution 
of  the  lease  on  restoring  or  tendering  the 
premises  to  the  lessor,  or  to  claim  dam- 
ages for  nonrepair;  but  where  he  continues 
voluntarily  to  use  and  occupy  the  premises 
without  even  offering  to  restore  them,  a 
suit  for  a  dissolution  of  the  lease  will  not 
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"dispense  him  from  paying  the  rent  during 
such  occupancy." 

But  where,  by  statute,  the  lessor  is  bound 
to  keep  the  premises  in  a  tenantable  con- 
dition for  the  purposes  leased,  if  he  fails 
to  do  BO,  the  lessee  may  abandon  the  place 
and  be  absolved  from  further  liability  for 
rent,  even  though  the  untenantableness  of 
the  premises  is  without  fault  of  the  les- 
sor. Coleman  v.  Haight,  14  La.  Ann.  570; 
King  V.  Grant,  43  La.  Ann.  817,  9  So.  642. 

In  Young  .V.  Burhans,  80  Wis.  438,  500 
N.  W.  343,  where  there  was  a  cove- 
nant to  repair,  and  the  lessee  went  into 
possession  of  the  premises  and  then  aban- 
doned them  because,  as  he  alleged,  they 
were  not  fit  for  the  required  use  and  pur- 
pose, the  court  left  it  to  the  jury  to  say 
whether  he  was  justified  in  abandoning  the 
place.  In  this  case,  however,  the  repairs 
had  been  made,  but  there  was  some  delay 
in  doing  the  work.  Upon  which  point  the 
court  said:  "Now,  we  suppose  the  law 
would  allow  the  defendants  a  reasonable 
time  for  making  the  repairs,  regard  being 
had  to  the  state  of  the  weather,  the  con- 
dition of  the  premises,  the  progress  the 
city  was  making  in  constructing  the  sewer 
in  the  rear  of  the  lots,  which  afforded  the 
only  means  of  draining  off  the  water,  and 
the  possibility  of  procuring  competent  men 
to  do  the  work. 

In  view  of  all  these  things,  it  was  a 
question  for  the  jury  to  say,  upon  the  evi- 
dence, whi'ther  the  defendants  had  kept 
their  covenant  or  not."  £.  M.  S. 
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result  therefrom,  but  the  same  va  limited 
to  the  difference  between  the  reason&ble 
rental  value  in  the  case  of  the  farm  in  ques- 
tion for  the  year  1907  inclosed  with  fence 
sufficient  to  run  live  stock,  as  provided  in 
the  lease,  and  its  condition  during  said  year 
as  occupied  by  the  defendant;  but  the  jury 
in  arriving  thereat  must  take  into  consid- 
eration the  loss  of  pasture  sustained  by 
the  defendant,  and  such  other  detriment  as 
w'as  caused  to  him  thereby," — for  the  rea- 
son that,  after  substantially  stating  the 
rule,  it  charged  that  in  addition  thereto  he 
might  recover  for  the  loss  of  pasture,  and 
such  other  injury  as  was  caused  to  him 
thereby.  Of  this  charge  defendant  had  no 
reason  to  complain.  His  measure  of  dam- 
ages was-  the  difference  between  the  rental 
value  of  the  premises  as  they  were  and 
what  they  would  have  been  if  repaired  as 
covenanted  in  the  lease,  taking  into  con- 
sideration the  purpose  for  which  they  were 
to  be  used.  Bien  v.  Hess,  42  C.  C.  A.  421, 
102  Fed.  436;  Cleningham  v.  McFarland, 
16  Daly,  402,  11  N.  Y.  Supp.  719;  Jack- 
son V.  Doherty,  17  Misc.  629,  40  N.  Y.  Supp. 
655;  Ross  v.  Stockwell,  19  Ind.  App.  86,  49 
N.  E.  50;  Leick  v.  Tritz,  94  Iowa,  322,  62 
N.  VV.  855;  Biggs  v.  McCurley,  76  Md. 
409,  25  Atl.  466;  Cook  v.  Soule,  56  N.  \. 
420;  Long  v.  Gieriet,  57  Minn.  278,  59  N. 
W.  194;  Parker  v.  Meadows,  86  Tenn.  181, 
6  S.  W.  49;  18  Am.  &  Eng.  Enc.  Law,  p. 
233.  This  the  jury  under  said  instruction 
found  to  be  at  least  the  difference  between 
$150,  the  balance  of  the  rent  sued  for,  and 
$96.45,  the  amount  of  their  verdict  for 
plaintiff.  « 

Finding  no  error  in  the  record  the  judg- 
ment of  the  lower  court  is  affirmed. 

All  the  Justices  concur,  except  Hayes,  J., 
not  participating. 
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V. 

STATE  OF  ALABAMA. 

(—  Ala.  — ,   55   So.   255.) 

Venue  —  proof  of  town  —  judicial  no- 
tice of  county. 

1.  Proof  that  a  homicide  occurred  in  a 
certain  town  is  sufGcient  to  show  that  the 
venue  was  in  the  county  in  which  that  town 

Note. —As  to  right  of  jury  to  abide  by 
presumption  of  defendant's  sanity  as 
against  uncontradicted  evidence  to  con- 
trary, see  note  to  State  v.  Brown,  24  L.R.A. 
'N.S.)  545.  referred  to  in  the  foregoing 
opinion. 
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was  situated,  although  there  is  no  evidence 
as  to  what  that  county  is,  since  the  court 
takes  judicial  notice  of  that  fact. 

Homicide  —  defense. of  insanity  —  fail- 
ure to  meet  —  ailirmative  charge. 

2.  Where  insr.nity  is  an  affirmative  de- 
fense, one  accused  of  crime  is  not  entitled 
to  the  general  aflirmative  charge,  although 
the  state  offers  no  evidence  to  meet  evi- 
dence offered  by  him  tending  to  show  in- 
sanity, where  the  evidence  tending  to  show 
insanity  is  not  so  conclusive  that  reason- 
able men  could  not  differ  as  to  the  con- 
clusion to  be  drawn  from  it. 

Evidence  —  homicide  —  threats  by  de- 
ceased. 

3.  Where  one  charged  with  homicide  of- 
fered evidence  tending  to  show  self-defense, 
evidence  is  admissible  to  show  recent 
threats  by  deceased  to  kill  accused  ad  tend- 
ing to  show  who  was  the  aggressor,  al- 
though they  were  not  communicated  to  ac- 
cused. 

Same  —  restriction  to  issue. 

4.  The  court  may  properly  restrict  evi- 
dence offered  in  a  homicide  case  to  show  in- 
sanity to  that  issue,  if  it  is  not  admissible 
on  the  general  question  of  guilt   vel  non, 

(April  18,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Covington 
County  convicting  him  of  piurder  in  the 
second  degree.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  SamfoM,  J.  Morg^an 
Prestwood,  Albritton  &  Albritton,  and 
Henry  Opp,  for  appellant: 

Bare  presumption  of  sanity  is  not  suffi- 
cient to  support  a  conviction,  in  the  face 
of  competent  and  uncontradicted  evidence 
to  the  contrary. 

State  V.  Brown,  24  L.R.A.(N,S.)  545,  and 
note,  36  Utah,  46,  102  Pac.  641;  Harris  v. 
Nashville,  C.  &  St.  L.  R.  Co.  153  Ala.  139, 
14  L.R.A.(N.S.)  261,  44  So.  962;  Amos  v. 
State,  73  Ala.  498;  Gafford  v.  State,  122 
Ala.  54,  25  So.  10. 

Messrs.  William  li.  Martin  and  Rob- 
ert C.  Brickell,  Attorney  General,  for  the 
State: 

The  determination  whether  or  not  a 
given  locality  is  in  a  particular  county  is 
a  question  of  law  for  the  court. 

Tidwell  V.  State,  70  Ala.  44. 

It  is  not  necessary  that  it  be  proven  in 
explicit  terms  that  the  offense  was  com- 
mitted in  the  county  in  which  the  indict- 
ment was  made.  If  evidence  is  adduced 
from  which  the  jury  may  infer  venue,  the 
general  affirmative  charge  is  properly  re- 
fused. 

Tinney  v.  State,  111  Ala.  74,  20  So.  597; 
Clarke  v.  State,  78  Ala.  474,  56  Am.  Rpp. 
45,  6  Am.  Crim.  Rop.  525;  Elsberry  v. 
State,  52  Ala.  9. 
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Somerville,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  tried  on  an  indict- 
ment charging  him  with  the  unlawful  kill- 
ing of  George  Baglcy,  with  malice  afore- 
thought. He  pleaded,  '"Not  guilty,"  and 
also,  ''Not  guilty  by  reason  of  insanity," 
and  upon  the  issues  thus  made  and  joined 
the  defendant  was  found  guilty  of  murder 
in  the  second  degree,  and  sentenced  for  a 
term  of  fifteen  years. 

1.  The  defendant  requested  in  writing  the 
general  affirmative  charge  that,  if  the  jury 
believed  the  evidence  in  the  case,  they 
should  find  the  defendant  not  guilty.  The 
charge  was  refused,  and  error  is  imputed 
on  the  theory  that  there  was  no  evidence 
as  to  the  venue  of  the  crime.  W.  S.  Hart, 
a  witness  for  the  state,  testified  that  "he 
(the  deceased  Bagley)  died  in  my  shop  in 
the  county  and  in  the  town  of  Andalusia;" 
and  he  and  other  witnesses  testified  that 
Bagley's  wounds  from  which  he  died  were 
inflicted  in  this  same  shop.  We  judicially 
know  that  Andalusia  is  in  Covington  coun- 
ty; and  hence  no  other  proof  of  the  venuo 
was  necessary. 

2.  The  defendant  also  requested  in  writ- 
ing the  general  affirmative  charge  that,  if 
the  jury  believed  the  evidence  in  the  case, 
they  should  find  the  defendant  not  guilty 
by  reason  of  insanity.  This  charge  was  re- 
fused, and  it  is  vehemently  insisted  for  the 
defendant  that  its  refusal  was  erroneous; 
the  contention  being  that  the  initial  pre- 
sumption of  the  sanity  of  the  defendant 
was  fully  met  and  completely  overthrown 
by  the  direct  and  positive  evidence  of  hi>9 
insanity,  introduced  on  behalf  of  the  de- 
fendcmt,  in  rebuttal  of  which  the  state  of- 
fered no  evidencrf  at  all,  choosing — to  quote 
the  language  of  counsel — to  treat  the  issue 
of  insanity  "with  silent  and  cynical  con- 
tempt." Tlie  question  thus  presented  has 
not  heretofore  been  considered  by  this 
court;  and  among  all  the  reported  cases  we 
find  but  a  single  instance  in  point.  It  is 
therefore  open  to  us  to  inquire  whether,  on 
reason  and  principle,  such  an  instruction 
on  such  an  issue  may,  in  any  case,  be  prop- 
erly given  by  the  court  to  the  jury;  and, 
if  80,  whether  it  should  have  been  given  in 
the  present  case. 

The  evidence  introduced  for  tlie  defend- 
ant tended  to  show  very  strongly,  if  not 
conclusive!}',  that  Mrs.  Bagley,  the  wife  of 
the  deceased,  had  circulated  reports  im- 
puting to  defendant's  sister,  who  lived  with 
nnd  was  dependent  upon  him,  a  want  of 
chastity,  and  that  she  had  several  times 
aspersed  defendant's  character  to  a  young 
woman  to  whom  ho  was  engaged  to  be 
married,  and  warned  her  not  to  keep  his 
company,  and  that  these  facts  had  been 
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communicated  to  defendant.  That  the  de- 
ceased .had  affirmed  the  accuracy  of  his 
wife's  statements,  had  insulted  defendant's 
sister  in  a  personal  conversation  with  her, 
and  threatened  to  kill  defendant  if  she  told 
him  about  it,  of  all  of  which,  except  the 
threat,  she  had  informed  defendant.  That, 
under  the  stress  of  this  situation,  which 
continued  for  some  time,  defendant  became 
nervous,  irritable,  and  morose,  and  finally 
determined  to  secure  a  retraction  of  the 
injurious  charges,  and  to  stop  their  further 
circulation. 

According  to  the  defendant's  own  testi- 
mony, he  went  to  see  the  deceased  at  about 
9  o'clock  on  the  morning  of  the  killing, 
with  a  view  to  getting  him  to  go  with  him 
to  see  Mrs.  Bagley  and  help  in  the  settle- 
ment -of  the.  trouble,  which  the  deceased 
declined  to  do;  and  an  hour  or  two  later, 
being  advised  thereto  by  a  friend,  he  re- 
peated his  visit  to  deceased,  at  the  shop 
where  he  worked,  with  the  same  request; 
and  it  was  then  that  the  altercation  en- 
sued, during  which  defendant  fired  the 
three  pistol  shots,  resulting  in  Bagley 'b  al- 
most immediate  death. 

Defendant's  father  testified  that'  defend- 
ant was  a  pale,  nervous  boy,  and  always  of 
a  melancholy  disposition,  though  he  had 
seen  him  only  once  or  twice  in  the  two  or 
three  years  preceding  this  killing;  that  der 
fendant's  mother,  several  months  before  his 
birth,  fell  down  the  porch  steps  and  suf- 
fered serious  injury,  which  confined  her  in 
bed  lor  five  n\onths;  that  thereafter  she 
became  nervous  and  irritable  and  a  physi- 
cal wreck;  and,  though  she  lived  twenty- 
five  years  longer,  she  went  from  bad  to 
worse,  and  finally  died  insane.  The  witness 
also  testified  that  an  aunt  of  his  wife  died 
in  a  hospital,  violently  insane,  and  that  a 
younger  brother  of  defendant  is  weak- 
minded,  violent  at  times,  and  requires  the 
care  of  an  attendant. 

Two  physicians,  Drs.  Broughton  bnd 
Lightfoot,  testified  from  personal  knowl- 
edge to  the  abnormality  of  defendant's 
mother,  and  agree  that  she  suffered  from 
the  form  of  insanity  known  as  paranoia. 
They  stated,  from  protracted  personal  ob- 
servation of  the  defendant,  that  in  their 
opinion  he  had  from  infancy  suffered  from 
paranoia,  a  disease  of  the  brain,  and  pro- 
ductive of  insanity  in  a  greater  or  less  de- 
gree, though  often  intermittent  in  its 
character;  that  defendant  was  peculiar, 
eccentric,  and  morose,  and  easily  excited 
and  provoked  to  the  verge  of  insane  acts; 
that  he  was  morbidly  sensitive  where  his 
honor  was  involved;  that  his  condition 
would  often  render  him  unable  to  distin- 
guish right  from  wrong  in  particular  ctMeat 
and  that,  from  their  personal  knowledge  of 
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his  ancestry,  his  mental  and  physical  con- 
stitution, and  the  traits  he  exhibited, 
coupled  with  the  exciting  and  provoking  in- 
cidents shown  by  the  evidence,  they  were 
of  the  opinion  that,  at  the  time  of  the  act 
of  killing  Bagley,  he  either  did  not  know 
the  moral  nature  of  the  act,  or  was  unable 
to  refrain  therefrom,  and  that  the  act  was 
the  product  solely  of  his  mental  condition. 
•  We  are  referred  by  appellant's  counsel  to 
but  a  single  authority  dealing  with  the  pre- 
cise question  here  involved,  and  we  have 
been  able  to  find  no  other.  The  case  is 
that  of  State  v.  Brown,  36  Utah,  46,  102 
Pac.  641,  reported  also  in  24  L.R.A.(N.S.) 
545.  We  do  not  feel  justified  in  presenting 
here  an  exhaustive  review  of  this  case,  but, 
for  the  purpose  of  comparison,  we  briefly 
epitomize  the  facts  and  conditions  which 
the  Utah  court  held  to  be  a  sufficient  predi- 
cate for  a  peremptory  instruction  to  the 
jury  in  favor  of  the  defendant,  on  the  issue 
of  insanity. 

The  defendant.  Brown,  about  thirty 
years  old,  was  charged  with  the  forgery  of 
a  bank  check,  which  act  was  not  disputed 
by  him  before  or  during  the  trial.  On  the 
trial  no  attempt  was  made  by  him  to  ex- 
plain or  extenuate  the  act;  his  sole  reliance 
being  on  his  plea  of  insanity.  We  infer 
that  he  did  not  testify  at  all  before  the 
jury.  A  paternal  great-grandmother,  great- 
grandfather, and  aunt,  besides  the  father 
himself,  had  all  been  insane.  Although 
earlier  he  had  been  mentally  alert  and  com- 
petent in  business  affairs,  for  several  years 
previous  to  this  forgery  he  exhibited  nu- 
merous mental  vagaries  and  hallucinations, 
many  of  them  being  of  the  most  fantastic 
character.  The  defendant's  conduct  and 
declarations  in  relation  to  the  forgery,  as 
narrated  by  witnesses  for  the  state,  were 
well  ca^lculated  in  themselves  to  cast  doubt 
upon  his  mental  integrity,  as  the  opinion 
points  out.  To  quote,  from  the  opinion: 
"The  witnesses,  fourteen  in  number,  among 
whom  were  business  men,  lawyers,  police 
officers,  county  attorney,  and  court  officers, 
all  were  of  one  mind  that  the  defendant, 
at  the  time  of  the  alleged  offense,  was 
mentally  unbalanced,  did  not  know  or  real 
ize  the  consequences  of  his  act,  and  that 
his  state  of  mind  was  such  that  he  did  not 
know  the  nature  and  quality  of  the  act 
with  which  he  was  charged,  and  that  he 
did  not  know  or  realize  that  the  act  was 
wrong.  .  .  .  Some  of  the  witnesses  laid 
special  stress  upon  the  incoherent  character 
of  his  conversations,  and  upon  his  apparent 
inability  to  think  and  talk  in  a  connected 
manner." 

The  rationale  of  the  conclusion  reached 
is  thus  stated:  *'In  this  case,  as  we  have 
pointed  out,  the  evidence  of  defendant's 
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mental  unsoundness  before,  at  the  time  of, 
and  after  the  commission  of  the  alleged 
offense  is  all  one  way.  It  comes  from  a 
class  of  witnesses  who  had  ample  oppor- 
tunities to  observe  defendant's  acts  and 
conduct.  Many  of  them  knew  him  for  a 
long  term  of  years,  and  thus  from  time  to 
time  noted  the  change  in  his  mental  con- 
dition. Moreover  mental  unsoundness — 
that  is,  insanity — is  shown  as  a  part  of 
defendant's  family  history.  The  insane 
temperament  is  thus  shown  to  have  ex- 
isted. Among  the  witnesses  were  men  who 
came  in  contact  with  crime  and  criminals 
almost  daily,  and  as  a  part  of  their  official 
duties,  and  thus  could  not  be  easily  de- 
ceived. It  was  also  shown  that  but  few 
of  all  those  witnesses  had  any  special  in- 
terest in  the  defendant.  It  is  not  a  case 
where  the  testimony  was  limited  to  the 
friends  of  the  family  or  relatives  of  the 
defendant,  who  sought  to  shield  the  family 
from  disgrace;  but  it  is  a  case  where  a 
large  number  of  witnesses,  without  any 
apparent  interest  or  bias,  all  agree  that 
the  defendant  before,  at  the  time  of,  and 
after  the  commission  of  the  alleged  offense 
was,  and  continued  to  be,  insane,  and  that 
he  was  mentally  irresponsible.  Under  such 
circumstances,  can  it  be  said,  with  any 
show  of  reason,  that  there  is  any  evidence 
in  support  of  defendant's  sanity?"  The 
opinion  discusses  the  question  of  the  bur- 
den of  proof  at  some  length,  and  says: 
"When,  however,  he  [defendant]  has  of- 
fered sufficient  competent  evidence  to  over- 
come this  presumption  [of  sanity],  the 
state  must,  nevertheless,  establish  bis  sani- 
ty beyond  a  reasonable  doubt,  for  the  rea- 
son that,  whenever  intent  is  an  essential 
ingredient  of  the  crime  changed,  this  intent, 
to  constitute  the  act  a  crime,  must  be 
shown." 

This  is  not  the  rule  in  Alabama,  where 
insanity  is  treated  as  an  affirmative  de- 
fense, which  must  be  established  to  the  rea- 
sonable satisfaction  of  the  jury.  Martin  v. 
State,  119  AlA.  1,  25  So.  255.  To  what 
extent'  this  doctrine  may  have  influenced 
the  decision  of  the  court,  we  are  unable  to 
judge.  Without  approving  it,  we  are  not 
dispo&ed  to  criticize  the  correctness  of  the 
decision  in  the  Brown  Case,  as  applied  to 
the  facts  shown.  In  fact,  we  agree  with 
the  observation  of  the  editor  of  the  L.R.A. 
in  his  note  appended  thereto  (24  L.R.A. 
(N.S.)  545),  that,  although  the  theory  of 
the  decision  is  sound,  "the  question  does 
not,  and  in  fact  cannot,  arise  frequently. 
It  is  almost  inconceivable  that  there  would 
be  no  evidence  at  all  to  show  sanity,  or, 
at  least,  that  a  case  would  go  beyond  the 
trial  court,  if  the  prosecution  has  nothing 
but    the    bare    presumption    of    sanity    on 
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which  to  base  its  claim  that  the  defendant 
was  sane,  and  consequently  responsible  for 
his  acts." 

But  there  are  decisive  distinctions  be- 
tween the  Brown  Case  and  the  case  we  are 
liere  considering:  First,  the  antecedent 
conduct  and  declarations  of  the  defendant 
were  there  thoroughly  indicative  of  actual 
insanity,  and  perhaps  reasonable  men  could 
not  differ  as  to  the  conclusion;  second,  all 
of  the  fourteen  witnesses  testified,  from 
more  or*  less  intimate  acquaintance  and 
prolonged  personal  observation  of  the  de- 
fendant, that  he  was  undoubtedly  insane 
and  irresponsible  at  the  time  of  the  for- 
gery; and,  third,  there  was  apparently 
nothing  before  the  jury  to  rebut  the  great 
mass  of  testimony  directly  showing  actual 
insanity  before,  at  the  time  of,  and  after 
the  act  in  question. 

In  the  present  case,  while  predisposing 
causes  and  favorable  symptoms  are  not 
wanting,  and  are  even  abundant,  yet  no 
witness*  expresses  the  opinion  that  defend- 
ant was  insane  prior  to,  or  independently 
of,  the  circumstances  of  the  provocation 
leading  up  to  the  homicide.  His  father 
says  no  more  than  that  he  was  a  pale, 
delicate  boy  from  birth,  and  disposed  to  be 
melancholic.  Nor  do  the  two  physicians, 
who  testify  as  experts,  undertake  to  di- 
rectly say,  from  their  own  ample  acquaint- 
ance and  observation  alone,  that  he  was  at 
any  time,  by  the  mere  force  of  cerebral 
disease,  a  victim  of  settled  insanity.  As 
we  interpret  their  testimony,  as  bearing 
upon  the  defendant's  mental  condition  at 
the  time  of  the  homicide,  it  presents  only 
their  opinion  or  belief  that  his  general  men- 
tal instability,  with  its  hereditary  genesis, 
as  actually  known  to  them,  acted  upon  by 
numerous  exciting  causes,  "which  are  hy- 
pothesized, would  produce  a  condition  of 
mental  inability  to  understand  the  nature 
of  the  act,  or  to  refrain  from  its  commis- 
sion. This  may  be  strongly  persuasive; 
but  it  can  hardly  be  said  to  be  conclusive. 
But,  be  this  as  it  may,  there  were  facts 
before  the  jury  from  which  opposing  infer- 
ences might  be  rationally  drawn  by  them. 

The  defendant  testified  on  the  witness 
stand  in  his  own  behalf,  and  his  recital  of 
the  slanderous  wrongs  done  his  sister  by 
the  wife  of  the  deceased,  contumaciously 
shared  in  by  deceased  himself;  of  the  per- 
sonal insult  to  his  sister  offered  by  de- 
ceased; of  the  interference  with  defend- 
ant's matrimonial  prospects;  and  his  com- 
plete narrative  of  the  res  geatw  of  the 
homicide  itself, — all  afforded  sC  fruitful  op- 
portunity to  the  jury  to  form  an  estimate 
of  his  mental  condition.  It  exposed  to 
their  view,  in  some  measure  at  least,  tho 
operations  of  his  mind,  his  perception  of 
34  Ii,R.A.(N.S.) 


the  right  relation  of  things,  his  self-re- 
straint under  great  provocation,  and  per- 
haps an  intelligent  effort  to  adjust  his 
conduct  to  the  requirements  of  the  law  of 
self-defense.  We  do  not  mean  to  say  that, 
even  so,  he  may  not  have  been  legally  in- 
sane. Indeed,  we  are  deeply  sensible  of 
the  significance  of  his  unhappy  nativity, 
and  of  the  hereditary  incuhi,  which,  in  view 
of  his  delicate  physical  constitution,  may 
well  have  cast  for  him  in  infancy  a  gloomy 
horoscope.  We  only  mean  to  say  that 
there  was  before  the  jury  substantial  evi- 
dence from  which  they  might  rationally 
infer  that  defendant's  mental  infirmities 
did  not  obscure  his  intelligence,  nor  destroy 
his  free  agency,  in  relation  to  the  act  with 
which  he  stands  charged,  and  the  issue  was 
properly  submitted  to  the  jury. 

In  inquiries  as  to  sanity  or  insanity,  it 
has  been  said  that  "every  act  of  the  par; 
ty's  life  is  relevant  to  the  issue."  1  Greenl 
Ev.  16th  ed.  p.  58.  So,  statements  of  the 
defendant,  made  after  the  homicide,  ar€ 
competent  to  show  the  condition  of  his 
mind.  Braham  v.  State,  143  Ala.  28,  39, 
38  So.  919.  And,  in  general,  his  acts,  dec- 
larations, and  conduct.  McCurry  v.  Hooper, 
12  Ala.  823,  46  Am.  Dec.  280. 

In  McAllister  v.  State,  17  Ala.  434,  438, 
52  Am.  Dec.  180,  pertinent  to  the  question 
under  discussion,  this  court  said:  ''The 
opinion,  too,  of  medical  men  is  by  no  means 
binding  on  the  jury,  even  when  they  have 
had  tho  most  ample  opportunity  to  observe 
the  character  and  phenomena  of  this  dis- 
ease. .  .  .  But  it  is  now  settled  that 
the  opinions  of  medical  men  may  be  ad- 
mitted as  evidence  to  be  weighed  by  the 
jury;  but,  if  the  whole  evidence  does  not 
satisfy  their  minds  that  insanity  existed 
at  the  time  the  act  was  done,  they  should 
find  the  prisoner  guilty,  although  the  medic- 
al witnesses  were  of  the  opinion  that  the 
prisoner,  was  insane."  And  to  the  same 
effect  is  Watson  v.  Anderson,  13  Ala.  202. 
This  view  was  reaflfirmed  in  the  case  of 
Braham  v.  State,  143  Ala.  42,  38  So.  924, 
where  it  was  declared  that  "the  jury  is  not 
concluded  by  the  opinions  given  by  experts 
on  the  question  of  sanity  vel  non,  and, 
while  the  court  pronounces  upon  the  com- 
petency of  witnesses  as  experts,  it  is  the 
province  of  the  jury  to  measure  the  weight 
of  their  opinions."— citing  McAllister  v. 
State,  supra. 

We  are  referred  to  the  case  of  Harris  v. 
Nashville,  C.  &  St.  L.  R.  Co.  153  Ala.  139, 
14  L.R.A.{N.S.)  261,  44  So.  962,  as  fur- 
nishing a  striking  analogy  in  support  of 
appellant's  contention.  The  distinctions, 
however,  are  obvious;  for  in  that  case  tho 
testimony  of  the  engineer  as  to  the  best 
means  for  quickly  stopping  a  moving  train 
63 
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was  not  opposed  by  any  presumption  of 
law  to  the  contrary,  and,  more  especially, 
because  the  testimony  related  to  "a  scien- 
tific question,  rather  than  one  of  common 
knowledge,  .  .  .  and  that  there  is  no 
room  for  the  exercise  of  common  knowl- 
edge as  against  the  undisputed  testimony 
of  an  expert."  153  Ala.  143.  While  here 
we  have  both  the  opposing  presumption, 
and  also  a  subject-matter  involving  the 
application  of  common  knowledge,  and  as 
to  w^hich  nonexpert  witnesses  may  testify, 
as  well  as  technical  experts. 

3.  The  defendant  testified  that,  at  the 
time  he  shot  and  killed  Bagley,  the  latter 
was  advancing  to  attack  him,  first  with  a 
rasp  or  file,  and  afterwards  with  a  hammer, 
which  attack  was  prefaced  with  a  threat  to 
kill,  and  that  defendant  was  retreating  as 
he  fired.  His  testimony,  if  believed,  legiti- 
mately tended  to  make  out  a  case  of  self- 
defense.  Upon  this  issue,  and  on  these 
facts,  evidence  of  the  fact  that  Bagley  had 
recently  threatened  to  kill  the  defendant, 
although  not  communicated  to  him,  was 
admissible  to  show  the  quo  animo  of  the 
demonstration  or  attack;  and  also,  if  it 
was  doubtful  who  commenced  the  aflfray, 
as  tending  to  show  who  was  probably  the 
first  assailant.  Roberts  v.  State,  68  Ala. 
156,  164;  1  Greenl.  Ev.  16th  ed.  p.  55.  And, 
being  in  evidence,  it  was  manifest  error  for 
the  trial  court  to  instruct  the  jury  to  dis- 
regard it,  as  was  done  in  the  charge  ex 
mero  motu: 

But,  as  to  those  parts  of  the  evidence 
which  were  admissible  on  the  issue  of  in- 
sanity, and  inadmissible  on  the  general  is- 
sue of  guilt  vel  non,  it  was  proper  for  the 
court  to  instruct  the  jury  to  consider  such 
evidence  only  upon  the  ifasue  to  which  it 
was  legally  appropriate. 

For  the  error  above  pointed  out,  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 

Simpson,    Anderson,    and    Sayre,   JJ., 

concur. 
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FREEMAN  S.  HODGES,  Plflf.  in  Err., 

V. 

HUNTER  COMPANY  et  aL 

(—  Fla.  — ,  64   So.   811.) 

Action  —  oonrersion    of    trees  ^  tran- 
sitory. 

A  count  in  a  declaration  for  the  conver- 
sion by  the  defendants  of  eypross  trees, 
which   had  been   cut  from   plaintill's   land, 

Headnote  by  Hocker,  J. 
34  L.R.A.(N.S.) 


situate  in  the  state  of  Georgia,  and  claim- 
ing damages  based  on  the  value  of  the 
cypress  trees,  states  a  transitory  cause  ot 
action,  of  which  the  Florida  courts  hava 
jurisdiction;  the  plaintiff  and  defendants 
being  domiciled  in  Florida,  and  process  hav- 
ing  been  served  on  the  defendants  in 
Florida. 

(March  36,  1911.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  for  the  con- 
version by  defendants  of  certain  trees. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  St.  Clair-Abrams  for 
plaintiff  in  error. 

Messrs.  Toomer  Sk  Reynolds,  Bryan 
&  Bryan,  and  Pratt  A.  Brown  for  de- 
fendants in  error. 

Hocker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  brought  an  action 
at  law  in  the  circuit  court  of  Duval  coun- 
ty against  the  defendants  in  error;  the 
declaration  containing  the  two  following 
counts : 

Freeman  S.  Hodges,  a  resident  of  Jack- 
sonville, Duval  county,  Florida,  by  Alex. 
St.  Clair-Abrams  and  E.  K.  Wilcox,  his 
attorneys,  sues  the  Hunter  Company,  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Florida,  and 

Note.  —  Right  to  maintain  action  for 
conversion  of  timber,  crops,  builA* 
ings,  etc,,  from,  land  4n  another  state 
or  country. 

This  question  is  treated  in  the  note  to 
Smith  V.  Southern  R.  Co.  26  L.R,A.(N.S.) 
928,  covering  the  general  subject  of  the 
jurisdiction  of  an  action  at  law  for  dam.- 
ages  for  breach  of  contract  or  for  tort  in 
relation  to  real  property  in  another  state 
or  country.  In  addition  to  the  cases  there 
cited  in  support  of  the  right  to  maintain  an 
action  in  one  state  for  the  conversion  of 
timber,  crops,  or  mineral  from  land  in  an- 
other, where  such  conversion  is  made  a 
distinct  cause  of  action,  and  not  a  mere  inci- 
dent of  the  cause  of  action  for  trespess 
upon  the  land,  should  be  added  the  case 
of  Stone  V.  United  States,  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778,  which 
is  discussed  in  the  opinion  of  Hodqes  v. 
Hunter  Co. 

The  point  that  the  action,  in  order  to 
be  transitory,  so  as  to  lie  in  a  state  other 
than  that  in  which  the  land  is  situated, 
must  rest  upon  the  conversion  as  an  inde- 
pendent cause  of  action,  and  not  merely  as 
a  part  of  the  cause  of  action  for  trespass 
upon  the  land,  is  also  illustrated  by  the 
case  of  American  U.  Teleg.  Co.  v.  Middle- 
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having  its  principal  place  of  bubiness  in 
Jacksonville,  Duval  county,  Florida,  and 
Dexter  Hunter,  a  resident  of  Duval  county, 
Florida,  in  an  action  on  the  case  for  trover 
and  conversion. 

For  that,  whereas,  the  plaintiff,  Freeman 
S.  Hodges,  on  the  Ist  day  of  January,  a.  d. 
1908,  was  the  owner  of,  and  was  possessed 
as  of  his  own  property  of,  a  large  number 
of  cypress  trees  standing  on  certain  lots 
lying  and  situate  in  the  county  of  Echols, 
state  of  Georgia,  and  known  and  described 
as  follows,  to  wit: 

Lots  Nos.  154,  216,  217,  218,  219,  and 
228  of  the  thirteenth  district  of  Echols 
county  (originally  Appling  county),  Geor- 
gia. 

Which  said  trees  contained  b^  estima- 
tion 7,000,000  feet  of  boards,  ordinary 
board  measurement,  1x12,  of  the  value  of 
thirty  dollars  ($30)  per  thousand  feet, 
and  of  the  aggregate  value  of  two  hundred 
and  fifty  thousand  dollars  ($250,000) ;  and 
being  so -possessed  thereof,  on  the  day  afore- 
said, and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of 
this  suit,  said  cypress  trees  were  severed 
from  the  realty,  and,  being  severed,  became 
and  then  was  personal  property  belonging 
to  the  plaintiff,  and  in  his  lawful  posses- 
sion, and  the  same  afterwards,  to  wit,  on 
the  sftrae  day  and  on  divers  other  days  and 
times  between  that  day  and  the  commence- 
ment of  this  suit,  there  were  taken  posses- 
sion of  by  the  defendants.    Yet  the  defend- 


ants, well  knowing  the  said  goods  and  chat- 
tels, to  wit,  the  said  cypress  trees  then  cut 
and  severed  from  the  realty,  to  be  the  prop- 
erty of  the  plaintiff,  without  authority  or 
knowledge  of  the  plaintiff,  and  against  his 
will,  removed  said  goods  and  chattels,  to 
wit,  the  said  cypress  trees,  from  the  land 
on  which  they  were  lying,  and  converted 
and  disposed  of  the  said  goods  and  chat- 
tels, to  wit,  the  said  cypress  trees,  to  its, 
his,  and  their  own  use,  to  the  damage  6i 
the  plaintiff  in  the  sum  of  $250,000. 

Wherefore  the  plaintiff  brings  this  his 
suit,  and  claims  $250,000  damages. 

Second  Count. 

And  for  that,  whereas,  the  plaintiff,  the 
said  Freeman  S.  Hodges,  being  then  and 
there,  to  wit,  on  the  1st  day  of  January, 
A.  D.  1908,  a  resident  of  the  county  of  Du- 
val and  state  of  Florida,  was  the  owner 
and  was  possessed  in  fee  simple  of  certain 
tracts  or  parcels  of  land  lying  and  situate 
in  the  county  of  Echols  and  state  of 
Georgia,  and  known  and  described  as  fol- 
lows, to  wit: 

Lots  Nos.  154,  216,  217,  218,  219,  and 
228  of  the  thirteenth  district  of  Echols 
county  (originally  Appling  county)  Geor- 
gia. 

And  the  defendant  the  Hunter  Company, 
a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  Florida^  and 
having  its  principal  place  of  business  in 
Jacksonville,  Duval  county,  Florida,  and 
being  then  and  there  a  resident  of  Duval 


ton,  80  N.  Y.  408,  where  the  court,  in  deny- 
ing the  jurisdiction  of  a  court  of  New  York 
to  entertain  an  action  for  damages  for  the 
wrongful  and  malicious  cutting  down  and 
removing  of  certain  telegraph  poles  and 
their  equipment  in  New  Jersey,  said,  in  an- 
swer to  the  contention  that  the  action  was 
for  conversion,  that  the  cutting  of  the  poles 
and  the  removal  of  them  was  one  continu- 
ous and  uninterrupted  transaction,  in- 
separably connected  together,  constituting 
a  single  cAuse  of  action  which  could  not  be 
divided  into  two  actions,  one  for  the  cut- 
ting and  another  for  the  conversion;  that 
the  one  was  a  part  of  the  other,  and  the 
conversion  was  so  connected  with  the  cut- 
ting that  they  were  the  same,  and  both  of 
them  were  thus  made  local. 

So,  in  Ophir  Silver  Min.  Co.  v.  Superior 
Ct.  147  Cal.  467,  82  Pac.  70,  3  A.  A  E. 
Ann.  Cas.  340,  the  court,  while  conceding 
that  an  action  will  lie  in  one  state  for  the 
conversion  of  timber  or  ores  in  land  from 
another,  notwithstanding  that  the  plaintiff 
may  be  compelled  to  allege,  and,  if  denied, 
to  prove,  ownership  of  the  land  from  which 
the  timber  is  cut  or  the  ore  extracted,  yet 
held  that,  in  view  of  the  allegations  of  the 
complaint  with  reference  to  threatened  fu- 
ture injuries  to  the  realty  in  the  other 
state,  and  the  prayer  for  an  injunction 
34  L.R.A.(N.S.) 


against  future  trespasses,  the  case  must  be 
regarded  as  on  a  par  with  those  in  which  a 
part  of  the  damages  claimed  is  for  injury 
to  the  freehold,  and  that  therefore  the  court 
could  not,  by  disregarding  the  prayer  for 
injunction,  treat  the  action  as  one  for 
conversion  of  the  ores,  so  as  to  sustain  the 
jurisdiction  of  the  California  court.  Aa 
an  additional  reason  for  the  view  that  th€ 
action  was  in  its  essence  local,  and  not 
transitory,  the  court  refers  to  the  fact  that 
the  plaintiff's  claim  was  apparently  based 
upon  the  contention  that  the  ore  was  ex- 
tracted from  the  extralateral  dip,  under  the 
defendant's  claim,  of  a  vein  or  lode  which 
apexed  within  the  surface  lines  of  plain- 
tiff's claim,  and  was  apparently  of  the 
opinion  that  in  such  case  there  could  be 
no  recovery  of  the  ore  in  specie. 

The  jurisdiction  of  equity  over  suits  af- 
fecting real  property  in  another  state  or 
country  is  considered  in  notes  to  Proctor 
r.  Proctor,  60  L.R.A.  673;  Fall  v.  Eastin, 
23  L.R.A.(N.S.)  924;  and  Burton-Lingo 
Co.  V.  Patton,  27  L.R.A.(N,S.)   420.. 

The  specific  question  as  to  jurisdiction 
to  enjoin  acts  with  respect  to  real  property 
in  another  state  is  ti'oatcd  in  the  note  tc 
Columbia  Nat.  Sand  Dredging  Co.  v.  Mor- 
ton, 7  L.R.A.(N.S.)   114.  G.  H.  P. 
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county,  Florida,  and  the  defendant  Dexter 
Hunter,  being  then  and  there  a  resident  of 
the  county  of  Duval  and  state  of  Florida, 
with  force  of  arms,  on  the  Ist  day  of  Janu- 
ary, A.  D.  1908,  and  on  divers  other  days 
and  times  between  that  day  and  the  com- 
mencement of  this  suit,  in  the  county  of 
Echols  and  state  of  Georgia  aforesaid,  cut 
and  destroyed  the  cypress  trees  standing  on 
said  tracts  of  land  hereinbefore  described, 
and  then  growing  and  being  in  and  upon 
said  lands  there  situate,  and  took  and  car- 
ried away  the  said  cypress  trees,  and  con- 
verted and  disposed  of  the  same  to  its,  his, 
and  their  own  use,  and  other  wrongs  to 
the  plaintiff  then  and  there  did,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $250,000. 
Wherefore  the  plaintiff  brings  this  his 
suit,  and  claims  $250,000. 

Alex.  St.  Clair-Abrams, 
E.  H.  Wilcox, 
Attorneys  for  Plaintiff. 

The  defendants  demurred  to  each  count 
of  the  declaration  on  two  grounds:  "(1) 
It  appears  that  this  court  is  without  juris- 
diction. (2)  Plaintiff's  cause  of  action  is 
local,  and  not  transitory." 

On  a  hearing  the  demurrer  was  sustained, 
and,  the  plaintiff  declining  to  amend,  final 
judgment  was  entered  against  him.  Plain- 
tiff has  brought  this  judgment  here  for  re- 
view on  writ  of  error. 

The  contention  of  the  defendants  in  error 
is  that  each  count  of  the  declaration  Bhow.s 
that  the  cause  of  action  is  really  one  of 
quare  clauaum  f regit ,  and  is  therefore  local 
in  its  nature,  and,  as  the  land  from  which 
the  cypress  timber  was  taken  is  situated  in 
Georgia,  the  courts  of  Florida  have  no  juris- 
diction of  the  suit.  The  further  contention 
is  that,  if  the  first  count  does  not  clearly 
show  a  cause  of  action  purely  local,  we  may 
look  to  the  second  count  to  discover  the 
real  cause  of  action,  and  if  the.  real  cause  of 
action  in  each  count  is  thus  discovered  to 
be  local,  and  not  transitory,  we  should  ap- 
ply the  demurrer  to  both  counts.  This  last 
contention,  whatever  be  the  rule  in  the 
Code  states,  has  no  application  to  pleading 
in  Florida.  We  are  here  committed  to  the 
doctrine  that  if  there  be  one  good  count  in 
a  declaration,* it  is  sufficient  to  withstand  a 
demurrer  to  the  whole  declaration;  and 
if  that  count  substantially  states  a  cause  of 
action,  it  is  not  subject  to  demurrer.  Jack- 
sonville. T.  &  K.  W.  R.  Co.  V.  Griffin,  33 
Fla.  602,  15  So.  336.  Of  course,  if  a  count 
is  made  a  part  of  a  previous  count  by 
special  averment,  a  different  rule  might 
apply.  But  where  this  is  not  done,  each 
count  stands  upon  its  own  merits.  Barbee 
V.  Jacksonville  &  A.  PI.  Road  Co.  6  Fla. 
262;  McKay  v.  Friebele,  8  Fla.  21;  Atlantic 
34  L.R.A.(N.S.) 


Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  311, 
45  So.  761.  To  the  same  effect  are  several 
other  Florida  cases. 

It  is  contended  by  the  plaintiff  in  error 
that  the  first  count  in  his  declaration  is  one 
of  trover  and  conversion,  and  that  the  sec- 
ond count  is  one  of  trespass  de  bonis  aspor- 
tatis,  and  that  both  actions  are  transitory 
in  their  nature,  and  that  being  such,  and 
it  being  alleged  and  admitted  that  both 
plaintiff  and  defendant  are  residents  of 
Duval  county,  Florida,  the  circuit  court  of 
Duval  county  has  jurisdiction  of  the  cause 
of  action,  even  though  the  plaintiff  may 
be  required  to  prove  title  to  the  lands  in 
Georgia,  in  order  to  show  title  to  the  cy- 
press logs  alleged  to  have  been  taken  from 
the  lands  by  the  defendants.  We  have  canv 
fully  examined  each  count  of  the  declara- 
tion, and  though  we  do  not  discover  that 
they  exactly  follow  any  one  of  the  forms 
which  we  have  seen,  we  think  that  the  first 
count  of  the  declaration  in  substance  states 
a  case  of  trover  and  conversion.  .  In  this 
count  no  damages  are  alleged  or  sought  to 
be  recovered,  except  the  value  of  the  cy- 
press trees  which  had  been  severed  from 
the  land,  and  are  alleged  to  have  been  re- 
moved therefrom  and  converted  by  the  de- 
fendants to  their  own  use.  Tnis  count  is 
authorized  by  Skinner  v.  Pinney,  19  Fla. 
42,  45  Am.  Rep.  1.  No  damages  are 
claimed  expressly  or  by  implication  f6r  in- 
jury to  the  soil.  It  may  be  that  the  sec 
ond  count  does  not  clearly  state  a  case  of 
de  bonis  asportaiis,  for  it  is  not  express- 
ly alleged  that  the  damages  sought  to  be 
recovered  are  for  the  value  of  the  cypress 
trees  or  logs  alone.  This  count  might  in- 
clude damages  for  cutting  and  destroying 
the  cypress  trees.  It  therefore  has  some  of 
the  characteristics  of  trespass  quare  clau- 
sum  fregit.  But  we  think  the  first  count  is 
not  obnoxious  to  this  objection.  It  states 
a  case  of  conversion  of  personal  property, 
for  trees  after  they  are  cut  become  the  per- 
sonal property  of  the  owner  of  the  land. 

Is  there  any  valid  jurisdictional  objection 
under  the  circumstances  of  this  case,  where 
all  the  parties  reside  in  Florida,  to  the  trial 
of  this  suit  by  the  circuit  court  of  Duval 
county?  There  are  a  few  authorities  which 
maintain  that  such  a  cause  of  action  is  not 
transitory,  but  local,  and  that  such  an  ac- 
tion must  be  tried  in  the  state  where  the 
land  is  situated.  See  Powell  v.  Smith,  2 
Watts,  126;  but,  contra,  Wright  v.  Guier,  9 
Watts,  172,  36  Am.  Dec.  108,  in  which  it  is 
said  that  in  the  decisions  of  Pennsylvania 
there  are  "jarring  dicta,"  But  we  think 
the  overwhelming  weight  of  authority  is 
that  the  action  is  transitory,  and  not  local, 
and  may  be  tried  by  the  courts  of  any  state 
which  has  jurisdiction  of  the  parties.    The 


J  911. 


HODGEiS  V.  fiUNTEH  CO. 


607 


case  of  Whidden  v.  Seelye,  40  Me.  247,  63 
Am.  Dec.  6()1,  is  a  case  directly  in  point. 
It  was  an  action  of  trover,  alleging  a  con- 
version at  Calais  of  certain  mill  logs  and 
other  personal  property.  The  defendant 
pleaded  in  substance  that  the  logs  were 
taken  from  land  in  the  province  of  New 
Brunswick,  and  raised  the  question  of  the 
jurisdiction  of  the  court  in  Washington 
county,  state  of  Maine,  of  the  cause  of 
action.  The  plea  was  demurred  to,  and 
the  demurrer  sustained.  The  court  in  its 
opinion  says  (40  Me.  255)  :  "When  there 
has-  been  a  severance  of  what  belongs  to 
the  freehold,  and  an  asportation,  the  action 
of  trover  may  be  maintained.     .  .    The 

title  to  the  property  severed  remains  un- 
changed, and  the  owner  may  regard  is  as 
personal  property,  and  maintain  replevin. 

.  .  .  So,  the  tort  being  waived  if  the 
property  severed  has  been  sold,  the  action 
of  assumpsit  may  be  maintained."  In  this 
case  the  court  found  no  difficulty  in  con- 
struing deeds  and  contracts  executed  in  the 
province  of  New  Brunswick. 

In  the  case  of  Stone  v.  United  States,  167 
U.  S.  178,  42  L.  ed.  127,  17  Sup.  Ct.  Rep. 
778,  it  is  stated  in  the  first  headnote  that 
the  United  States  court  in  the  district  of 
Washington  has  jurisdiction  of  an  action 
brought  by  the  United  States  against  a  de- 
fendant, found  there,  to  recover  for  timber 
unlawfully  cut  from  lands  of  the  United 
States  in  Idaho.  In  the  opinion  it  is  said:  ''It 
is  contended  in  behalf  of  Stone  that,  as  the 
lands  from  which  the  trees  were  alleged  to 
have  been  unlawfully  cut  are  in  Idaho,  the 
action  is  local  to  that  state,  and  the  district 
court  of  the  United  States  for  the  district 
of  Washington  was  without  jurisdiction. 
Ellenwood  v.  Marietta  Chair  Co.  158  U.  S. 
105,  39  L.  ed.  913,  16  Sup.  Ct.  Rep.  771, 
is  cited  as  an  authority  for  this  proposi- 
tion. But  that  case  proceeded  upon  the 
theory  that  the  allegations  of  the  petition, 
at  the  time  it  was  tried,  presented  a  single 
cause  of  action,  in  which  the  trespass  upon 
the  land  was  the  principal  thing,  and  the 
conversion  of  the  propeHy  was  incidental 
only,  and,  therefore,  that  the  entire  cause 
of  action  was  local.  In  the  present  case 
the  petition,  it  is  true,  avers  that  the  Unit- 
ed States  was  the  owner  of  the  lands  from 
which  the  trees  were  cut;  but  the  gravamen 
of  the  action  was  the  conversion  of  the  lum- 
ber and  the  railroad  ties  manufactured  out 
of  such  trees,  and  a  judgment  was  asked 
not  for  the  trespass,  but  for  the  value  of 
the  personal  property  so  converted  by  the 
defendant.  The  description  in  the  petition 
of  the  lands,  and  the  averment  of  owner- 
ship in  the  United  States,  were  intended  to 
show  the  right  of  the  government  to  claim 
the  value  of  the  personal  property  manu- 
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factured  from  the  trees  illegally  taken  from 
its  lands.  Although  the  government's  de- 
nial of  the  ownership  of  the  land  made  it 
necessary  for  it  to  prove  its  ownership,  the 
action  in  its  essential  features  related  to 
personal  property,  was  of  a  transitory  na- 
ture, and  could  be  brought  in  any  jurisdic- 
tion in  which  the  defendant  could  be  found 
and  served  with  process.  And  a  suit  could 
have  been  brought  to  recover  the  property 
wherever  it  could  be  found."  The  conten- 
tion of  the  defendant  in  error,  in  comment- 
ing on  and  explaining  this'  case,  that  the 
Federal  courts  have  a  sort  of  national  juris- 
diction, is  not  relied  on  by  the  court  itself. 
It  relies  on  the  proposition  that,  when  the 
trees  are  cut,  they  become  the  personal 
property  of  the  owner  of  the  soil,  and  that 
a  suit  for  conversion  of  them  may  be 
brought  wherever  the  defendant  can  be 
found.  The  same  principle  is  recognized 
in  the  case  of  Ophir  Silver  Min.  Co.  v. 
Superior  Ct.  147  Cal.  467,  473,  82  Pac.  70, 
72,  3  A.  &  E.  Ann.  Cas.  340,  in  a  very  in- 
teresting opinion.  Says  the  court:  ''There 
is  no  doubt  that  the  owner  of  land,  if  he 
choose  to  waive  all  claim  for  damages  to 
the  freehold,  may  maintain  a  personal  ac- 
tion for  the  value  of  timber  or  ores  re- 
moved from  the  land  by  a  naked  trespasser, 
and  the  mere  fact  that  in  such  action  he 
may  be  compelled  to  allege,  and,  if  denied, 
to  prove,  ownership  of  the  land  from  which 
the  timber  is  cut  or  the  ore  extracted,  does 
not  make  the  action  local.  There  is  little 
doubt  that,  where  the  whole  or  any  part  of 
the  damages  claimed  is  for  injury  to  the 
freehold,  the  action  is  local,  and  not  transi- 
tory." The  court  further  says,  on  page  474 
of  147  Cal.:  'The  apparently  conflicting 
decisions  in  cases  arising  out  of  trespasses 
of  the  character  alleged  in  this  complaint 
all  recognize  this  distinction,  and,  if  they 
present  any  real  conflict,  it  arises  solely 
from  the  varying  constructions  placed  upon 
the  pleadings  in  the  several  cases  cited  by 
counsel  in  determining  what  the  gravamen 
of  the  action  was, — injury  to  the  realty,  or 
value  of  timber,  earth,  sand,  or  ore  removed 
from  the  land."  From  a  consideration  of 
the  many  cases  cited  in  the  instant  case, 
this  comment  of  the  California  court  strikes 
us  as  very  apposite.  The  cases  seem  to  turn 
largely  upon  questions  of  pleading, — wheth- 
er the  cause  of  action  stated  is  for  injury 
to  land,  or  for  the  conversion  of  timber, 
etc.,  removed  from  the  land.  The  supreme 
court  of  Minnesota  has  taken  the  position 
that  an  action  would  lie  in  that  state  for 
injuries  to  real  estate  situated  in  Wiscon- 
sin. Little  V.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.  65  Minn.  48,  33  L.R.A.  423,  60  Am.  St. 
Rep.  421,  67  N.  W.  846.  We  do  not  feel 
called  upon  in  this  case  to  either  adopt  or 
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reject  the  views  of  the  majority  of  the 
court  in  that  case. 

The  case  of  Dodge  v.  Colby,  108  N.  Y.  445, 
16  N.  E.  703,  relied  upon  by  the  defendants 
in  error,  was  a  case  of  pure  trespass  to  real- 
ty, if  we  can  judge  by  the  complaint.  We 
can  discover  no  allegation  of  the  asporta- 
tion of  the  timber,  which  was  alleged  to 
have  been  cut  on  the  plaintiff's  land.  It 
stated  a  case  of  trespass  quare  clausum 
frcgit, — generally  held  to  be  a  local  action. 

In  the  case  of  McGonigle  v.  Atchison,  33 
Kan.  726,  7  Pac.  660,  it  is  held  that 
"where  a  mere  wrongdoer  enters  upon  land 
in  the  state  of  Missouri,  and  severs  sand 
therefrom,  and  transports  it  to  Kansas,  and 
there  converts  it  to  his  own  use,  the  sand 
remains  the  property  of  the  owner  of  the 
land  up  to  the  time  of  the  conversion;  and 
he  may  afterwards  recover  from  the  wrong- 
doer the  value  of  the  sand  in  an  action 
brought  in  Kansas, — such  action  being 
transitory."  See  Riley  v.  Boston  Water 
Power  Co.  11  Cush.  11. 

In  the  case  of  Tyson  v.  McGuineas,  25 
Wis.  656,  it  is  held:  "Defendants  having 
cut  timber  from  plaintiffs'  land  in  another 
state,  and  converted  the  timber  to  their  own 
use,  an  action  for  the  conversion  (but  not 
for  the  trespass)  will  lie  against  them  in 
this  state." 

We  have  examined  a  number  of  other 
cases  cited  in  the  briefs  of  the  parties,  but 
we  find  nothing  in  them  to  change  the  views 
which  we  have  expressed.  It  is  not  neces- 
sary— on  the  contrary,  it  would  be  bur- 
densome to  the  profession — to  go  into  a 
detailed  examination  of  them  in  this  opin- 
ion. 

We  are  of  opinion  that  the  first  count  in 
the  declaration  states  a  cause  of  action  for 
the  conversion  of  the  trees,  which  had  been 
cut  and  were  lying  on  the  land,  as  therein 
alleged,  and  that  the  demurrer  to  this 
count  should  not  have  been  sustained.  The 
judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

Taylor  and  Parkhill,  JJ.,  concur. 

Whitfield,  Ch.  J.,  and  Shackleford  and 
Cockrell,  JJ.,  concur  in  the  opinion. 
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(249  111.  436,  94  N.  E.  920.) 

Sign  —  prohlbitiou  ou  property  —  con- 
stltntlohality. 

The  right  to  the  use  of  property  is  un- 
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constitutionally  interfered  with  by  a  stat- 
ute forbidding,  under  penalty,  the  erection 
and  maintenance  of  any  structure  for  ad- 
vertising purposes  within  600  feet  of  a 
public  park  or  boulevard. 

(April  19,  1911.) 

ERROR  in  the  Municipal  Court  of  dii- 
cago  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
contract  price  for  an  electric  sign  erected 
by  plaintiff  for  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Darrow,  Masters,  A  Bally  for 
plaintiff  in  error. 

Mr.  Irvin  I.  liivingston,  with  Messrs. 
Ryan  &  Condon,  for  defendant  in  error: 

A  statute  prohibiting  the  erection  of  all 
advertising  signs  within  600  feet  of  any 
public  park  or  boulevard  interferes  with 
the  free  use  of  property,  and  therefore  both 
deprives  individuals  of  private  property 
without  due  process  of  law,  and  amounts 
to  a  taking  or  damaging  of  private  prop- 
erty for  public  purposes  without  just  com- 
pensation. 

Chicago  V.  Gunning  System,  214  III.  628, 
70  L.R.A.  230,  73  N.  E.  1035,  2  A.  &  E.  Ann. 
Cas.  892;  St.  Louis  v.  Hill,  116  Mo.  527, 
21  L.R.A.  226,  22  S.  W.  861;  Curran  Bill 
Posting  &  Distributing  (>o.  v.  Denver,  47 
Colo.  222,  27  L.R.A.(N.S.)  644,  107  Pac. 
261. 

Rights   of   private   property,   guaranteed 

Note. -^  Exercise    of    police    poioer    for 
esthetic  purposes. 

Many  cases  coming  within  the  scope  of 
this  note  will  be  found  in  a  note  to  People 
ex  rel.  Wineburgh  Adv.  Co.  v.  Murphy,  21 
L.R.A.(N.S.)  736,  on  municipal  power  as 
to  regulation  of  signs  and  billboards,  and 
will  not  be  repeated  here.  See  also  a  note 
to  Welch  v.  Swasey,  23  L.R.A.(N.S.)  1160, 
on  constitutionality  of  statute  or  ordinance 
limiting  height  of  buildings. 

Public  money  may  be  expended  in  ac- 
quiring property  to  be  used  for  purposes 
lar^ly  esthetic  in  their  nature,  such  as 
parks,  boulevards,  and  museums,  and  in 
beautifying  and  adorning  public  buildings 
and  other  public  property  already  possess^. 
So,  also,  may  the  property  of  individuals 
be  condemned  for  such  purposes  on  payment 
of  compensation.  But  a  different  question 
arises  when  a  state  or  municipality  at- 
tempts without  compensation,  by  virtue  of 
the  police  power  alone,  to  limit  for  purely 
esthetic  purposes  the  use  which  a  citizen 
may  make  of  his  own  property.  It  is  held 
almost  unanimously  that  this  cannot  be 
done.  Curran  Bill  Posting  &  Distributing 
Co.  V.  Denver,  47  Colo.  221,  27  L.R.A.(N.S.) 
544,  107  Pac.  261;  Farist  Steel  Co.  v. 
Bridgeport,  60  Conn.  278,  13  L.R.A.  690,  22 
Atl.  561;  Quintini  v.  Bay  St.  Louis,  64 
Miss.  483,  60  Am.  Rep.  62,  1  So.  625;  Bt 
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by  the  Constitution,  cannot  be  invaded  for    City,  71  N.  J.  L.  72,  68  Atl.  342;  Bryan  v. 


purely  esthetic  purposes,  luider  the  guise  of 
police  power. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chicago  v.  Gunning  System,  214  111. 
628,  70  L.R.A.  230,  .73  N.  E.  1036,  2  A.  & 
E.  Ann.  Cas.  892;  Chicago  v.  Rogers  Park 
Water  Co.  214  111.  212,  73  N.  E.  375; 
Curran  Bill  Posting  &  Distributing  Co.  v. 
Denver,  47  Colo.  221,  27  L.R.A.(N.S.)  648, 
107  Pac.  261;  Welch  v.  Swasey,  214  U.  S. 
91,  63  L.  ed.  923,  29  Sup.  Ct.  Rep.  667,  af- 
firmed in  193  Mass.  364,  23  L.R.A.(N.S.) 
1160,  118  Am.  St.  Rep.  623,  79  N.  E.  745; 
Crawford  v.  Topeka,  61  Kan.  756,  20  L.R.A. 
602,  37  Am.  St.  Rep.  323,  33  Pac.  476; 
People  v.  Green,  86  App.  Div.  400,  83  N.  Y. 
Supp.  460 ;  Bill  Posting  Sign  Co.  v.  Atlantic 


Chester,  212  Pa.  269,  108  Am.  St.  Rep.  870, 
61  Atl.  894;  Passaic  v.  Paterson  Bill  Post- 
ing, Adv.  &  Sign  Painting  Co.  72  N.  J.  L. 
286,  111  Am.  St.  Rep.  676,  62  Atl.  267,  6 
A.  &  E.  Ann.  Cas.  995;  Com.  v.  Boston  Adv. 
Co.  188  Mass.  348,  69  L.R.A.  817,  108  Am. 
St.  Rep.  494,  74  N.  E.  601;  State  v.  Whit- 
lock,  149  N.  C.  643,  128  Am.  St.  Rep.  670, 
63  S.  E.  123,  16  A.  k  E.  Ann.  Cas.  765; 
Fifth  Ave.  Coach  Co.  v.  New  York,  68  Misc. 
401,  111  N.  Y.  Supp.  759;  Varney  &  Green 
V.  Williams,  156  Cal.  318,  21  L.R,A.(N.S.) 
741,  132  Am.  St.  Rep.  88,  100  Pac.  867; 
People  ex  rel.  Wineburgh  Adv.  Co.  v. 
Murphy,  195  N.  Y.  126,  21  L.R.A.(N.S.) 
736,  88  N.  E.  17. 

The  statute  unjustly  discriminates  against 


Louis  Gunning  Adv.  Co,  v.  St.  Louis,  — 
Mo.  — ,  137  S.  W.  961. 

Thus,  in  Curran  Bill  Posting  ft  Distribut- 
ing Co.  V.  Denver,  47  Colo.  221,  27  L.R.A. 
(N.S.)  644,  107  Pac.  261,  the  court  in  hold- 
ing void  for  unreasonableness  an  ordinance 
restricting  the  size  of  billboards  so  that 
they  will  not  carry  the  standard  size  of 
lithographs,  for  which  they  are  designed, 
and  forbidding  them  to  be  placed  within 
10  feet  of  any  building  or  street  or  alley 
line,  said:  "The  cu£  of  the  dress,  the  color 
of  the  garment  worn,  the  style  of  the  hat, 
the  architecture  of  the  building  or  its  color, 
may  be  distasteful  to  the  refined  senses  of 
some;  yet'  government  can  neither  control 
nor  regulate  in  such  affairs.  The  doctrines 
of  the  Commune  invest  such  authority  in 
the  state,  but  ours  is  a  constitutional  gov- 
ernment, based  upon  the  individuality  and 
intelligence  of  the  citizen,  and  does  not 
seek,  nor  has  it  the  power,  to  control  him, 
except  in  those  matters  where  the  rights  of 
others  are  injuriously  affected  or  im- 
periled." 

In  Farist  Steel  Co.  v.  Bridgeport,  60 
Conn.  278,  13  L.R.A.  690,  22  Atl.  661,  it 
was  held  that  a  city  council  could  not  de- 
prive an  owner  of  a  wharf  right  in  a  har- 
bor, of  the  use  of  a  part  of  his  wharf,  by 
establishing  harbor  lines,  for  the  sole  pur- 
pose of  preventing  the  view  of  an  expensive 
and  sightly  bridge  from  being  cut  off. 

In  Quintini  v.  Bay  St.  Louis,  64  Miss. 
483,  60  Am.  Rep.  62,  1  So.  625,  it  was  held 
that  the  legislature  had  no  right  to  declare, 
or  authorize  a  municipal  corporation  to  de- 
clare, private  residences  to  be  nuisances 
erected  on  the  side  next  to  the  water  of  a 
beautiful  driveway  skirting  the  shore  of  a 
bay,  on  the  ground  that  they  have  a  tend- 
ency to  depreciate  in  value  the  property 
of  persons  near  by,  and  to  obstruct  the  view 
of  the  bay  and  the  breeze  therefrom,  al- 
though the  city  is  a  famous  summer  re- 
sort, and  most  of  the  residences  are  on 
siich  driveway  on  the  side  opposite  the  bay. 
The  court  said:  "The  law  can  know  no 
distinction  between  citizens  because  of  the 
superior  cultivation  of  the  one  over  the 
other.  It  is  with  common  humanity  that 
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legislatures  and  courts  must  deal,  and  that 
use  of  property  which,  in  all  common  sense 
and  reason,  is  not  a  nuisance  to  the  aver- 
age man,  cannot  be  prohibited  because  re- 
pugnant to  some  sentiment  of  a  particular 
class.'* 

In  Bostock  V.  Sams,  96  Md.  400,  69  L.R.A. 
282,  93  Am.  St.  Rep.  394,  62  Atl.  666,  it 
was  held  that  charter  authority  to  make 
regulations  to  guard  against  construction 
of  buildings  so  as  to  be  unsafe  or  infiam- 
mable  or  offensive,  or  deleterious  to  health, 
or  dangerous  to  life,  limb,  or  property,  does 
not  cover  an  ordinance  authorizing  the  re- 
fusal of  permits  for  the  erection  of  build- 
ings unless  they  are  to  conform  in  size, 
general  character,  and  appearance  to  those 
previously  erected  in  the  same  locality,  and 
to  be  such  as  will  not  tend  to  depreciate 
the  value  of  surrounding  improved  or  un- 
improved property;  nor  does  the  grant  of 
general  police  power,  and  power  to  provide 
for  the  general  welfare,  authorize  such  ordi- 
nance. The  right  of  the  legislature  to  give 
authority  to  the  city  to  pass  such  an  ordi- 
nance was  not  directly  involved,  but  some 
of  the  reasoning  of  the  court  would  indicate 
its  opinion  that  it  could  not  give  such  au- 
thority.  Thus,  they  said:  "It  cannot  be 
pretended  that  the  citizen  has  not  the 
common-law  right  to  acquire  title  to  a 
lot  of  Und,  qualified  or  absolute,  in  a  city, 
as  elsewhere,  and  to  build  upon  and  im- 
prove it  as  his  taste,  his  convenience,  or  his 
interest  may  suggest,  or  as  his  means  may 
justify,  without  taking  into  consideration 
whether  his  buildings  and  improvements 
will  conform  in  'size,  general  character,  and 
appearance'  to  the  'general  character  of  the 
buildings  previously  erected  in  the  same 
locality,'  even  though  there  might  be  those 
in  whose  'judgment'  his  so  building  might 
in  some  way  'tend  to  depreciate  the  value 
of  surrounding  improved  or  unimproved 
property.'  Notwithstanding  the  delicate 
power  conferred  by  the  proviso  in  question, 
— a  power  to  control  the  citizen  in  the 
exercise  of  important  and  valuable  rights 
of  property, — the  power  is  conferred  in  the 
most  vague  and  general  terms,  and  an  un- 
limited and  unregulated  discretion  is  ffiven 
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the  right  of  owners  of  property  within  500 
feet  of  public  parks  and  boulevards  to  main- 
tain advertising  structures  on  their  prop- 
erty. 

Chicago  V.  Netcher,  183  III.  104, 48  L.R.A. 
261,  75  Am.  St.  Rep.  93,  55  N.  E.  707; 
Bailey  v.  People,  190  111.  28,  54  L.R.A.  838, 
83  Am.  St.  Rep.  116,  60  N.  E.  98;  Lippman 
V.  People,  175  111.  101,  61  N.  E.  872,  11 
Am.  Crim.  Rep.  356;  Mathews  v.  People, 
202  111.  389,  63  L.R.A.  73,  95  Am.  St.  Rep. 
241,  67  N.  E.  28;  Starne  v.  People,  222 
111.  189,  113  Am.  St.  Rep.  389,  78  N.  E. 
61 ;  Off  V.  Morehead,  235  111.  40,  20  L.R.A. 
(N.S.)  187,  126  Am.  St.  Rep.  184,  85  N.  E. 
264,  14  A.  &  E.  Ann.  Cas.  434;  Bessette  v. 
People,  193  III.  334,  56  L.R.A.  558,  62  N. 
E.  216. 

Vickers,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  in  the  municipal 
court  of  Chicago  by  the  Haller  Sign  Works 
against  the  Physical  Culture  Training 
School,  upon  a  claim  of  $450  for  erecting, 
installing,  and  equipping  an  electric  sign 
on  a  building  known  as  4200  Grand  boule- 
vard, in  the  city  of  Chicago.  The  case  was 
tried  in  the  court  below  upon  an  agreed 
state  of  facts,  from  which  it  appears  that 
on  the  11th  day  of  November,  1909,  the  par- 
ties entered  into  a  contract  for  the  con- 
struction of  an  electric  sign  40  feet  in 
length  and  4  feet  in  width,  and  to  contain 
in  illuminated  letters  the  words,  "Bernarr 
MacFadden  Healthatorium."  The  work 
was  to  be  done  under  this  contract  for  the 


sum  of  $450.  It  was  further  stipulated 
that  the  Haller  Sign  Works  performed  the 
conditions  of  the  contract,  and  erected  the 
sign  upon  the  building  in  question  in  ac- 
cordance with  the  requirements  of  the  con- 
tract. The  stipulation  shows  that  the 
building  upon  which  the  sign  was  placed 
was  on  the  corner  of  Forty-Second  street 
and  Grand  boulevard;  that  Forty-Second 
street  is  a  public  thoroughfare  of  the  city 
of  Chicago,  and  Grand  boulevard  is  a  pleas- 
ure driveway,  containing  a  narrow  park 
running  down  the  center  of  the  boulevard, 
adorned  with  trees;  that  the  building  oc- 
cupied by  the  defendant  below  was  located 
about  IQ  feet  back  of  the  sidewalk  on 
Grand  boulevard,  and  about  6  feet  from  the 
sidewalk  on  Forty -Second  street;  that  the 
position  of  the  sign  on  the  top  of  the  build- 
ing was  about  50  feet  west  of  the  extreme 
west  part  of  the  sidewalk  on  Grand  boule- 
vard, and  about  30  feet  from  the  sidewalk 
on  Forty-Second  street,  and  100  feet  above 
the  level  of  the  ground,  and  was  so  placed 
there  in  accordance  with  the  requirements 
of  the  contract;  that  the  sign  extended  east 
and  west,  parallel  with  Forty-Second  street, 
and  contained  no  other  words  or  figures 
except  "Bernarr  MacFadden  Health- 
atorium," which  words  were  illuminated 
with  incandescent  lights  so  as  to  be  visible 
at  night;  that  the  building  in  question  was 
used  by  the  training  sdiool  as  a  school  of 
physical  culture;  that  the  sign  was  con- 
structed of  metal  and  was  securely  fas- 
tened, and  not  liable  to  cause  injury  to  per- 
sons on  the  street  or  boulevard;   that  the 


to  an  agency  of  the  city  government  there- , 
under.  No  standard  is  set  up  according  to 
which  this  judgment  is  to  be  exercised,  nor 
means  provided  by  which  it  is  to  be  in- 
structed or  controlled,  and  the  citizen  is 
left  helpless  to  question  its  exercise  in  any 
particular  case." 

But  in  Cochran  v.  Preston,  108  Md.  220, 
23  L.R.A.(N.S.)  1163,  129  Am.  St.  Rep. 
432,  70  Atl.  113,  16  A.  &  E.  Ann.  Cas.  1048, 
the  court,  in  upholding  the  right  of  the 
legislature  to  limit  the  height  of  buildings 
in  a  section  of  a  city  devoted  to  fine  resi- 
dences, public  buildings,  and  works  of  art, 
did  so  principally  upon  the  ground  that 
the  exercise  of  such  right  would  protect 
such  buildings  from  the  ravages  of  fire. 
The  court,  though  admitting  that,  by  the 
weight  of  authority,  regulations  designed 
only  to  enforce  upon  the  people  the  legis- 
lative conceptions  of  artistic  beauty  and 
symmetry  will  not  be  sustained,  however 
much  such  regulations  may  be  needed  for 
the  artistic  education  of  the  people,  said: 
"Such  is  undoubtedly  the  weight  of  au- 
thority, though  it  may  be  that,  in  the  de- 
velopment of  a  higher  civilization,  the  cul- 
ture and  refinement  of  the  people  has 
readied  the  point  where  the  educational  , 
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value  of  the  fine  arts,  as  expressed  and  em- 
bodied in  architectural  symmetry  and  har- 
mony, is  so  well  recognized  as  to  give  sanc- 
tion, under  some  circumstances,  to  the  exer- 
cise of  this  power  even  for  such  purposes." 
A  municipal  corporation  cannot,  without 
compensation,  establish  a  building  line  sev- 
eral feet  distant  from  the  street  line  of  a 
boulevard,  and  forbid  the  erection  of  build- 
ings between  such  building  line  and  the 
street.  St.  Louis  v.  Hill,  116  Mo.  529,  21 
L.R.A.  226,  22  S.  W.  861.  Nor  can  it  with- 
out compensation  declare  a  street  to  be  a 
boulevard,  and  provide  that  thereon  houses 
shall  be  used  only  for  residence  purposes. 
St.  Louis  V.  Dorr,  145  Mo.  466,  42  L.R.A. 
686,  68  Am.  St.  Rep.  575,  41  S.  W.  1094, 
46  S.  W.  976.  But  in  Cicero  Lumber  Co. 
V.  Cicero,  176  111.  9.  42  L.R.A.  696,  68  Am. 
St.  Rep.  165,  51  N.  E.  768,  it  was  held  that 
the  conversion  of  a  public  highway  into  a 
pleasure  driveway  or  boulevard  from  which 
loaded  vehicles  are  excluded  does  not  de- 
prive citizens  doing  business  on  other 
streets,  and  desirous  of  transporting  loads 
over  it,  of  their  property  without  due 
process  of  law,  nor  take  their  private  prop- 
erty without  a  compensation.        R.  A.  E, 
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sig^  was  delivered  by  tne  plaintiff  below 
about  January,  5,  1010,  and  was  used  by 
defendant  below  for  about  six  weeks,  when 
the  authorities  of  the  city  of  Chicago  noti- 
fied the  proprietors  of  the  training  school 
to  remove  the  sign,  on  the  ground  that  it 
had  been  constructed  and  erected  contrary 
to  an  act  of  the  legislature  entitled  "An 
Act  Restricting  the  Erection  of  Structures 
for  Advertising  Purposes  Near  Parks  and 
Boulevards,  and  Providing  a  Penalty  There- 
for," which  act  went  into  force  July  1, 
1909.  Laws  1909,  p.  290.  It  was  further 
stipulated  that,  after  the  defendant  below 
received  this  notice  from  the  city  of  Chi- 
cago, it  notified  the  plaintiff  below  of  the 
action  of  the  city  authorities,  and  tliat  the 
training  school  would  be  compelled  to  dis- 
continue the  use  of  the  sign;  and  that 
thereafter  the  sign  was  not  used,  but  was 
taken  down  in  pursuance  of  the  action  of 
the  city  authorities.  Plaintiff  below  liad 
nothing  to  do  with  taking  the  sign  down, 
and  has  not  taken  possession  of  any  of  the 
material  out  of  which  it  was  constructed. 
Upon  these  stipulated  facts  the  municipal 
court  held  that  the  act  of  the  legislature 
of  1909  was  unconstitutional  and  void,  and 
that  it  was  no  defense  to  the  action,  and 
rendered  judgment  for  the  contract  price 
of  the  sign  against  the  Physical  Culture 
Training  School,  whereupon  the  training 
school  sued  out  a  writ  of  error  from  this 
court. 

The  only  question  presented  for  our  de- 
termination is  the  constitutionality  of  the 
act  of  the  legislature  which  was  relied  on 
below  as  a  defense  to  this  action.  Tlie  act 
is  as  follows: 

"Section  1.  That  it  shall  be  unla-wful  for 
any  person,  firm,  or  corporation,  to  erect,  or 
cause  to  be  erected,  a  structure  of  any  kind 
or  character  within  five  hundred  (500) 
feet  of  any  public  park  or  boulevard  with- 
in the  limits  of  any  city  in  this  state  hav- 
ing a  population  of  one  hundrea  thousand 
(100,000)  or  more,  for  the  purpose  of 
placing  advertisements  of  any  kind  or 
character  thereon;  and  that  all  billboards 
and  advertising  signs  of  whatever  kind  or 
character  that  are  occupying  space  contrary 
to  the  provisions  of  this  act  shall  be  re- 
moved within  one  year  after  the  passage 
of  this  act. 

"Sec.  2.  Any  person,  firm,  or  corporation 
violating  the  provisions  of  this  act,  upon 
conviction  thereof,  shall  be  subject  to  a 
fine  of  not  less  than  fifty  dollars  ($50),  nor 
more  than  five  hundred  dollars   ($500).'* 

Plaintiff  in  error  concedes  that  it  has  no 
defense  to  the  action  if  the  above  statute 
is  unconstitutional  and  void.  It  is  sought 
to  sustain  the  validity  of  this  act  as  a 
proper  exercise  of  th^  police  power  of  the 
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state.  The  natural  right  every  citizen  has 
to  use  his  property  according  to  his  own 
will  is  necessarily  subject  to  the  limitation 
that  in  such  use  others  shall  not  be  injured. 

All  uses  of  property  or  courses  of  con- 
duct which  are  injurious  to  the  health,  com- 
fort, safety,  and  welfare  of  society  may  be 
prohibited  under  the  sovereign  power  of 
tlie  state,  even  though  the  exercise  of  such 
power  may  result  in  inconvenience  or  loss 
to  individuals.  In  this  respect  individual 
rights  must  be  subordinate  to  the  higher 
rights  of  the  public.  The  power  that  the 
state  may  exercise  in  this  regard  is  the 
overruling  law  of  necessity,  and  is  found- 
ed upon  the  maxim,  Salua  populi  eat 
suprema  lex.  The  existence  and  exercise 
of  this  power  are  an  essential  attribute  of 
sovereignty,  and  the  establishment  of  gov- 
ernment presupposes  that  the  individual 
citizen  surrenders  all  private  rights  the 
exercise  of  which  would  prove  hurtful  to 
the  citizens  generally.  Chicago  v.  Rogers 
Park  Water  Co.  214  111.  212,  73  N.  E.  375; 
Mugler  V.  Kansas,  123  U.  S.  023,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273. 

While  the  general  principle  above  an- 
nounced is  uniformally  recognized,  it  is 
equally  true  that  the  owner  of  property  has 
the  right  to  make  any  use  of  it  he  desires 
that  does  not  endanger  or  threaten  the 
safety,  health,  comfort,  or  general  welfare 
of  the  public. 

It  does  not  follow  that  because  a  statute 
has  been  enacted  for  the  ostensible  purpose 
of  guarding  the  safety,  health,  comfort,  or 
promoting  the  general  welfare,  it  must  be 
accepted  as  a  proper  exercise  of  the  police 
power  of  the  state ;  nor  can  a  statute  which 
is,  in  fact,  a  proper  exercise  of  such  power, 
be  declared  void  merely  because  it  results 
in  circumscribing  limits  of  individual 
conduct  to  narrower  bounds.  Necessarily 
there  are  limits  beyond  which  legislation 
cannot  constitutionally  go  in  depriving 
individuals  of  their  natural  rights  and  lib- 
erties. To  determine  where  the  rights  of 
the  individual  end,  and  those  of  the  public 
begin,  is  a  question  which  must  be  deter- 
mined by  the  courts.  The  Constitution  is 
the  highest  written  law  of  the  state.  Tho 
courts  must  obev  both  the  Constitution  anil 
the  statutes,  but  in  case  of  conflict  between 
the  two,  the  Constitution  must  control,  aui 
the  statute  must  give  way.  When  thero 
has  been  an  attempt  to  exercise  the  polico 
power  of  the  state  by  the  lawmaking  de- 
partment of  the  government,  and  the  va- 
lidity of  such  act  is  challenged  as  bein{; 
an  unreasonable  invasion  of  private  rights, 
the  courts  must,  upon  their  own  re- 
sponsibility, determine  whether  in  the  par- 
ticular case  the  constitutional   limits  have 
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been  passed.    Sinking  Fund  Cases^  99  U.  S. 
700,  25  L.  ed.  406. 

At  an  early  date  in  the  history  of  our 
country,  it  was  earnestly  contended  that 
to  concede  that  the  judicial  department  of 
the  government  could  nullify  the  action 
of  the  legislative  department  by  declaring 
ita  acta  unconstitutional  was  inconsistent 
with  the  fundamental  principles  of  our 
government  and  the  independence  of  the 
three  co-ordinate  branches  thereof.  But 
this  question  was  set  at  rest, by  the  un- 
answerable logic  of  Chief  Justice  Marshall 
in  Marbury  v.  Madison,  1  Cranch,  137,  2 
L.  ed.  60.  The  chief  justice  used  the  fol- 
lowing language:  "The  powers  of  the 
legislature  are  defined  and  limited,  and 
that  those  limits  may  not  be  mistaken  or 
forgotten,  the  Constitution  is  written.  To 
what  purpose  are  powers  limited,  and  to 
what  purpose  is  that  limitation  committed 
to  writing,  if  these  limits  may  at  any  time 
be  passed  by  those  intended  to  be  re- 
strained? Ihe  distinction  between  a  gov- 
ernment with  limited  and  unlimited  powers 
is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  imposed,  and 
if  acts  prohibited  and  acts  allowed  are  of- 
equal  obligation.  It  is  a  proposition  too 
plain  to  be  contested  that  the  Constitution 
controls  any  legislative  act  repugnant  to  it, 
or  that  the  legislature  may  alter  the  Con- 
stitution by  an  ordinary  act." 

It  will  be  noted  that  §  1  of  the  statute 
under  consideration  makes  it  unlawful  to 
erect  a  structure  of  any  kind  within  500 
feet  of  a  public  park  or  boulevard  within 
the  limits  of  any  city  having  a  population 
of  100,000  or  more,  for  the  purpose  of 
placing  advertisements  of  any  kind  or 
character  thereon,  and  requires  the  removal 
of  all  billboards  and  advertising  signs  that 
are  occupying  space  contrary  to  the  pro- 
visions of  the  act  within  one  year,  and  pro- 
vides penalties  for  the  enforcement  of  said 
act.  The  language  of  this  act  is  pro- 
hibitive, and  applies  to  all  kinds  of 
structures  that  are  erected  within  the  pre- 
scribed limits,  without  reference  to  whether 
such  structures  are  dangerous  or  other- 
wise injurious  to  the  public.  It  prohibits, 
indiscriminately,  every  character  of  struc- 
ture that  may  be  erected  for  advertising 
purposes  within  600  feet  of  a  public  park 
or  boulevard. 

Under  this  statute,  the  owner  of  a  va- 
cant lot  within  the  prescribed  limits  would 
not  be  permitted  to  erect  a  structure  adver- 
tising his  property  for  sale  or  for  rent.  In 
other  words,  the  prohibition  of  the  statute 
does  not  in  any  degree  depend  upon  the 
character  of  the  structure  or  the  advertise- 
ment that  may  be  placed  there.  In  fact,  the 
mere  erection  of  a  billboard  without  any 
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advertisement  upon  it  whatever,  if  erected 
for  the  purpose  of  placing  advertisements 
thereon,  would  be  in  violation  of  the  stat- 
ute. There  is  nothing  inherently  danger- 
ous to  the  health  or  safety  of  the  public 
in  structures  that  are  properly  erected  for 
advertising  purposes. 

Again,  it  is  to  be  observed  that  the  ap- 
plication of  this  statute  is  limited  to  struc- 
tures placed  within  500  feet  of  boulevards 
and  public  parks.  If  the  placing  of  such 
structures  within  500  feet  of  boulevards 
and  public  parks  is  dangerous  or  otherwise 
detrimental  to  the  public  welfare,  it  is 
difficult  to  see  why  the  same  structures 
would  not  be  equally  so  if  placed  within 
the  same  distance  from  any  other  public 
street  or  public  grounds.  A  boulevard  is 
a  public  street  which  is  usually  of  greater 
width  than  ordinary  business  streets,  and 
is  given  a  parklike  appearance  by  reserving 
spaces  at  the  sides  or  center  for  shade 
trees,  fiowers,  seats,  and  the  like,  and  or- 
dinarily is  not  used  for  heavy  teaming.  It 
is  usually  set  apart  for  pleasure  driving, 
rather  than  the  general  business  purposes 
of  an  ordinary  street. 

These  suggestions  lead  unmistakably  to 
the  conclusion  that  the  statute  in  question 
is  an  attempt  to  exercise  the  police  power 
purely  from  esthetic  considerations,  dis- 
associated entirely  from  any  relation  to  the 
public  health,  morals,  comiort,  or  general 
welfare.  However  desirable  it  may  be  to 
encourage  an  appreciation  of  the  beautiful 
in  art,  and  to  cultivate  the  taste  of  the 
people  of  the  state,  still  it  has  never  been 
the  theory  of  our  government  that  such 
matters  could  properly  be  enforced  by  stat- 
ute, when  not  connected  with  the  safety, 
comfort,  health,  morals,  and  material  wel- 
fare of  the  people.  Advancement  along 
these  lines,  whether  wisely  or  unwisely,  has, 
so  far,  been  left  to  the  schools  and  colleges 
and  the  influence  of  social  intercourse. 
The  citizen  has  always  been  supposed  to  be 
free  to  determine  the  style  of  architecture 
of  his  house,  the  color  of  the  paint  that  he 
puts  tjiereon,  the  number  and  character  of 
trees  he  will  plant,  the  style  and  quality 
of  the  clothes  that  he  and  his  family  will 
wear,  and  it  has  never  been  thought  that 
the  legislature  could  invade  private  rights 
so  far  as  to  prescribe  the  course  to  be  pur- 
sued .in  these  and  other  like  matters,  al- 
though the  highly  cultured  may  find  on 
every  street  in  every  town  and  city  many 
things  that  are  not  only  open  to  criticism, 
but  shocking  to  the  esthetic  taste.  The 
courts  of  this  country  have  with  great  un- 
animity held  that  the  police  power  cannot 
interfere  with  private  property  righta  for 
purely  esthetic  purposes 

In  Crawford  v.  Topeka,  51  Kan.  756,  20 
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L.R.A.  692,  37  Am.  St.  Rep.  323,  33  Pac. 
476,  the  supreme  court  of  that  state  held 
that  an  ordinance  prohibiting  the  erection 
of  any  structure  for  advertising  purposes, 
vmless  the  same  be  placed  at  such  a  dis- 
tance from  the  line  of  any  street  or  side- 
walk as  shall  exceed  by  at  least  5  feet  the 
height  of  such  structure,  was  held  invalid 
as  not  being  within  the  police  power.  The 
Kansas  court,  in  disposing  of  that  case, 
said:  "All  statutory  restrictions  of  the 
use  of  property  are  imposed  upon  the 
theory  that  they  are  necessary  for  the 
s*.fety,  health,  or  comfort  of  the  public,  but 
a  limitation  without  reason  or  necessity 
cftinnot  be  enforced.  Jn  what  way  can.  the 
erection  of  a  safe  structure  for  adver- 
tising purposes  near  the  front  of  a  lot  en- 
danger public  safety  any  more  than  a  like 
structure  for  some  other  lawful  purpose? 
.  .  .  What  reason  is  there  for  the  sur- 
render or  loss  of  the  use  of  that  portion  of 
tLte  lot,  or  why  should  the  pasting  of  a  piece 
of  paper  upon  a  secure  inclosure  make  such 
a  .loss  necessary?  Although  the  police 
power  is  a  broad  one,  it  is  not  without 
limitations,  and  a  secure  structure  which 
is  not  an  infringement  upon  the  public 
safety,  and  is  not  a  nuisance,  cannot  be 
made  one  by  legislative  fiat,  and  then  pro- 
hibited. Yates  V.  Milwaukee,  10  Wall.  497, 
19  L.  ed.  984;  1  Dill.  Mun.  Corp.  374. 
.  .  .  Perhaps  regulations  may  be  made 
with  reference  to  the  manner  of  construc- 
tion, so  as  to  insure  safety,  but  the  pro- 
hibition of  the  erection  of  structures  upon 
the  lot  line,  however  safe  they  might  be, 
would  be  .  .  .  without  legislative  au- 
thority." 

In  the  case  of  People  v.  Green,  85  App. 
Div.  400,  405,  83  N.  Y.  Supp.  460,  463,  the 
court  held  that  the  legislature  could  not 
authorize  a  municipal  corporation  to  pro- 
hibit the  posting  of  advertisements  upon 
private  property  fronting  on  or  adjacent  to 
public  parks  without  the  consent  of  mu- 
nicipal authorities  in  charge  of  such  parks. 
The  court  said:  ''The  prohibition  of  such 
a  use  of  the  property  does  not  come  within 
any  of  the  definitions  of  the  police  power 
to  which  our  attention  has  been  called. 
While  the  legislature  might  prohibit  such 
a  structure  as  would  expose  those  using 
the  parks  or  streets  to  danger,  or  prevent 
the  exhibits  of  immoral  advertisements  or 
pictures,  or  the  use  of  property  in  a  way 
that  would  endanger  the  health  of  the  com- 
munity, it  has  no  power  to  prevent  the 
owners  of  private  property  adjacent  to  a 
public  park  from  using  their  property  to 
advertise  what  they  or  others  have  to  sell, 
80  long  as  the  public  health  or  welfare  is 
not  affected;  and,  being  without  power  to 
prohibit,  they  are  without  power  to  require 
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the  consent  of  any  public  officer  before  the 
property  can  be  used  for  that  purpose.  If 
this  ordinance  were  enforced,  no  owner  of 
a  house  could  place  upon  it  a  notice  that 
it  was  for  rent  or  for  sale  without  the  con- 
sent of  the  park  board.  No  person  keeping 
a  shop  upon  any  street  adjacent  to  the  park 
could  place  his  name  upon  the  front  of  the 
building,  or  an  advertisement  of  the  busi- 
ness that  he  carried  on,  without  the  consent 
of  the  department." 

In  Bill  Posting  Sign  Co.  v.  Atlantic  City, 
71  N.  J.  L.  72,  58  Atl.  342,  an  ordinance 
making  it  unlawful  to  erect  or  place  any 
fence,  billboard;  sign,  or  other  structure 
used  for  the  purpose  of  displaying  adver- 
tisements,  within  the  limits  of  Atlantic 
City,  was  held  invalid  because  it  was  an 
attempt  to  appropriate  private  property  to 
public  use  without  compensa^on.  The  New 
Jersey  court  cited  and  approved  the  New 
York  case  of  People  v.  Green,  supra;  and  a 
like  holding  was  made  by  the  same  court 
in  Passaic  v.  Patterson  Bill  Posting  Adv.  & 
Sign  Painting  Co.  72  N.  J.  L.  285,  111  Am. 
St.  Rep.  676,  62  Atl.  267,  5  A.  &  E.  Ann. 
Cas.  995,  where  an  ordinance  was  held  in- 
valid providing  that  billboards  should  not 
be  constructed  nearer  than  10  feet  from  the 
street  line. 

In  the  case  of  Bryan  v.  Chester,  212  Pa. 
259,  108  Am.  St.  Rep.  870,  61  Atl.  894,  it* 
was  held  that  an  ordinance  forbidding  the 
erection  of  advertising  structures  on  pri- 
vate property  because  they  were  unsightly 
was  invalid,  as  an  attempt  to  interfere  with 
the  lawful  use  of  private  property. 

In  Com.  V.  Boston  Adv.  Co.  188  Mass. 
348,  69  L.R.A.  817,  108  Am.  St.  Rep.  494, 
74  N.  E.  601,  it  was  held  that  a  rule  of  the 
Metropolitan  Park  commission,  forbidding 
the  maintenance  of  any  business  or  ordi- 
nary sign,  poster,  or  advertisement  upon 
any  land  or  the  outside  of  any  building, 
within  such  a  distance  of  any  public  park 
or  parkway  as  shall  render  the  same  plain- 
ly visible  to  the  naked  eye  within  the  park 
or  parkway,  amounted  to  a  taking  of 
private  property  for  public  purposes,  and 
could  not  be  justified  under  the  police 
power,  since  its  object  was  purely  esthetic- 
al.  And  the  same  principle  was  subse- 
quently reaffirmed  by  the  supreme  court  of 
Massachusetts  in  Welch  v.  Swasey,  193 
Mass.  364,  23  L.R.A.(N.S.)  1160,  118  Am. 
St.  Rep.  523,  79  N.  E.  746.  In  the  last  case 
cited  that  court,  while  adhering  to  its 
previous  decision,  sustained  a  statute 
which  limited  the  height  of  buildings  in 
Boston,  and  provided  different  limitations 
for  business  and  residential  sections;  and 
it  was  held  that,  while  the  state  could  not 
compel  the  surrender  of  private  rights  in 
property  for  purely  esthetic  purposes,  still, 
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if  the  primary  and  substantive  purpose  of 
the  legislation  is  such  as  to  justify  the 
act,  considerations  of  taste  and  beauty 
may  enter  in  as  auxiliary.  This  case  was 
subsequently  affirmed  by  the  United  States 
Supreme  Court  in  214  U.  S.  91,  63  L.  ed. 
923,  29  Sup.  Ct.  Rep.  507. 

The  following  additional  authorities  sup- 
port the  general  proposition  that  the  police 
power  cannot  be  exercised  by  the  state  ex- 
clusiveley  for  the  purpose  of  gratifying  and 
cultivating  esthetic  tastes:  State  v.  Whit- 
lock,  149  N.  C.  543,  128  Am.  St.  Rep.  670, 
63  fc>.  E.  123,  16  A.  &  E.  Ann.  Cas.  765; 
Varney  k  Green  v.  Williams,  165  Cal.  318, 
21  L.R.A.(N.S.)  741,  132  Am.  St.  Rep.  88, 
100  Pac.  867;  People  ex  rel.  Wineburgli 
Adv.  Co.  V.  Murphy,  195  N.  Y.  126,  21 
L.R.A.(N.S.)  735,  88  N.  E.  17;  Curran  Bill 
Posting  k  Distributing  Co.  v.  Denver,  47 
Colo.  221,  27  L.R.A.(N.S.)  648,  107  Pac. 
261. 

In  the  case  of  Chicago  v.  Gunning  Sys- 
tem, 214  111.  628,  642,  70  L.R.A.  230,  73 
N.  E.  1035,  1040,  2  A.  &  E.  Ann.  Cas.  892, 
this  court  had  under  consideration  the  va- 
lidity of  a  city  ordinance  purporting  to 
regulate  the  erection  of  signboards  and  bill- 
boards in  the  city  of  Chicago.  Section  4 
of  that  ordinance  provided  that  no  sign 
,  or  billboard  should  be  erected  upon  any 
boulevard  or  pleasure  drive,  or  in  any  street 
where  three  fourths  of  the  buildings  in  such 
street'  are  devoted  to  residence  purposes^ 
without  the  consent  in  writing,  of  at  least 
three  fourths  of  the  residents  and  prop- 
erty owners  on  both  sides  of  the  street  in 
the  block  where  it  is  desired  to  erect  such 
board.  This  court  held  that  §  4  of  the  ordi- 
nance was  unreasonable  and  void,  and  it 
was  said:  "It  seems  to  be  an  arbitrary  re- 
striction on  the  part  of  the  city,  depriving 
an  individual  property,  owner  of  the  use  of 
his  property  as  he  may  choose,  without  any 
showing  that  such  use  would  be  injurious  to 
others  in  the  same  vicinity.-  On  the  evi- 
dence before  us,  that  section  must  be  held 
unreasonable  and  void."  Section  5  of  the 
ordinance  then  before  the  court  provided 
that  all  signs  and  billboards  erected  before 
the  passage  of  the  ordinance,  which  ex- 
ceeded 100  square  feet  in  area  or  were  of  a 
greater  height  than  10  feet  above  the 
surface  of  the  ground,  should  pay  an  an- 
nual license  of  50  cents  per  square  foot, 
and  in  default  of  such  payment  such  boards 
should  be  torn  down.  Again,  referring  to 
§§  4  and  5  of  said  ordinance,  this  court  used 
the  following  language:  "The  purpose  of 
§§  4  and  5  seems  to  be  mainly  sentimental, 
and  to  prevent  sights  which  may  be  of- 
fensive to  the  esthetic  sensibilities  of  cer- 
tain individuals  residing  in  or  passing 
through  the  vicinity  of  the  billboards.  The 
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extreme  restrictions  placed  on  the  erection 
and  maintenance  of  such  boards,  and  the 
license  fee  placed  thereon,  indicate  that 
these  sections  were  intended  to  be  prohibi- 
tive, rather  than  regulative,  and  are  in 
our  judgment  unreasonable." 

From  the  foregoing  authorities  the  only 
conclusion  that  can  be  drawn  is  that  the 
statute  under  consideration  is  invalid. 
Plaintiff  in  error  has  presented  no  case  that 
is  in  conflict  with  the  general  rule  deduci- 
ble  from  the  authorities  above  cited.  The 
gist  of  the  argument  in  support  of  this  law 
is  that  the  police  power  ought  to  be  ex- 
tended, both  by  restriction  and  compulsion, 
to  the  promotion  of -purely  esthetic  pur- 
poses, upon  the  ground  that  the  general 
welfare  of  the  public  requires  it.  While  the 
general  welfare  is  recognized  as  one  of  the 
principal  considerations  which  will  justify 
an  exercise  of  the  police  power  of  the  state, 
still  it  must  be  borne  in  mind  that  the  gen- 
eral welfare  of  the  state  is  promoted  by  ac- 
cording to  each  individual  the  largest 
degree  of  personal  liberty  that  is  con- 
sistent with  the  best  interest  of  the  public. 
In  our  opinion  the  statute  in  question  is 
an  unreasonable  attempt  to  limit  the  proper 
use  of  private  property,  and  is  therefore 
unconstitutional  and  void. 

The  judgment  of  the  Municipal  Court  will 
be  affirmed. 


IliLINOIS  SUPREME  COURT. 

GEORGE  B.  STITZEL  et  aL 

V. 

LOREN  B.  MILLER,  Admr.,  etc.,  of  D.  C. 
MILLER,  Deceased,  Appt. 

(250   111.    72,   96   N.   E.   63.) 

Xote  ^  option  to  extend  payment  —  ef- 
fect on   ne^^otUibility. 
1.  A    provision   in    a  note   payable   at  a 

time  certain,  giving  the  holder  the  option 

Note,  —  Comparision  of  handwritinif  to 
Mhow  copying  of  signature. 

The  early  cases  upon  the  question  here 
considered  are  gathered  in  the  note  to  Uni- 
versity of  Illinois  V.  Spalding,  62  L.R^.' 
870.  For  a  note  dealing  with  the  question 
of  admission  of  a  document  not  otherwise 
relevant,  as  standard  of  comparison  of 
handwriting,  see  Smith  v.  Hanson,  18 
L.R.A.(N.S.)  620. 

For  a  note  upon  the  question  of  the  use 
of  punctuation  marks  aa  a  means  of  identi- 
fying writing  or  carving,  see  State  v.  Kemp, 
26  L.R.A.(N.S.)  900;  as  to  comparison  of 
marks  and  spelling,  see  note  appended  to 
Re  Hopkins,  65  L.R.A.  95. 

As  stated  by  the  court  in  Stitzkl  v. 
Miller,    and   also    pointed   out   in   a   sec- 
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to  extend  the  payment  as  he  deems  proper 
in  case  the  note  is  not  paid  at  maturity, 
does  not  destroy  the  negotiability  of  the  in- 
strument. 

Kvldence  »  signatures  ^  facsimiles  ^ 
forgery. 

2.  Upon  the  question  whether  or  not  a 
disputed  signature  was  forged,  other  signa- 
tures are  admissible  in  evidence  for  the  pur- 
pose of  showing  that  they  are  so  nearly 
identical  that  some  or  all  must  have  been 
traced;  especially  if  one  has  been  shown  to 
have  been  a  forgery.  * 

Same  —  photographic  copy. 

3.  A  photographic  copy,  shown  to  be  ac- 
curate, of  an  instrument  admissible  in  evi- 
dence, but  which  cannot  be  produced  because 
in  custody  of  public  authorities,  is  ad- 
missible in  evidence. 

Same  —  expert  comparison. 

4.  Expert  testimony  is  admissible  to  aid 
in  (determining  whether   or  not  signatures 


properly    admissible    in    evidence    are    fac- 
similes. 

Same  —  admission  by  heir  ^  effect  on 
coheir. 

5.  In  an  action  to  enforce  a  promissory 
note  against  an  estate,  evidence  is  not  ad- 
missible that,  before  purchasing  the  note, 
plaintiff  showed  it  to  certain  heirs  at  law, 
one  of  whom  was  administrator,  and  asked 
if  it  was  genuine,  to  which  no  reply  was 
made,  since  they  could  not  by  their  admis- 
siouB  bind  the  other  heirs. 


(April  19,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Second  Dis- 
trict, affirming  a  judgment  of  the  Circuit 
Court  for  Lee  County,  in  plaintiffs'  favor, 
in  an  action  brought  to  recover  the  amount 


tion  of  the  note  in  62  L.R.A.  817,  a  com- 
parison of  handwriting  for  the  purpose 
of  reaching  a  conclusion  as  to  whether  two 
signatures  are  identical  differs  from  a  com- 
parison to  establish  a  type  of  handwriting. 
No  cases  decided  since  the  note  referred  to 
have  been  disclosed  which  pass  directly 
upon  the  admissibility  of  handwriting  for 
the  purpose  of  showing  copying. 

In  Re  Rice,  81  App.  Div.  223,  81  N.  Y. 
Supp.  68,  where  a  will  was  contested  on 
the  ground  of  forgery,  and  the  name  of  the 
supposed  testator  had  been  sifpied  at  the 
bottom  of  each  of  four  pages,  and  the  will 
was  denied  probate  on  the  ground  that  the 
signatures  were  tracings  from  an  original, 
the  court  said;  **It  is  unnecessary  to  re- 
view the  evidence  or  state  the  reasons  which 
have  induced  us  to  reach  this  conclusion. 
It  may  ,not,  however,  be  out  of  place  to 
call  attention  to  one  piece  of  evidence  bear- 
ing on  this  subject.  The  name  of  William 
M.  Rice  appears  four  times  upon  the  al- 
leged will  of  }900,  and  upon  a  critical  ex- 
amination of  these  four  signatures  it  will 
be  found  that  they  correspond  almost  ex- 
actly,— a  coincidence  which  could  not  pos- 
sibly happen  in  the  case  of  four  genuine 
signatures  of  a  person  upwards  of  eighty 
years  of  age;  and  for  this  reason  it  docs 
not  need  the  testimony  of  experts  to  demon- 
strate that  these  signatures  were  not  genu- 
ine, but  tracings.  The  resemblance  in  each 
is  so  striking  that  it  cannot  help  but  be 
observed  upon  a  bare  inspection,  and  if  a 
measurement  be  made  from  any  given  point 
in  one  it  will  be  found  to  correspond  to  the 
merest  fraction  of  an  inch  in  the  other; 
in  other  words,  each  signature  will  super- 
impose the  otlier, — a  similarity  which  does 
not  appear  in  the  concededly  genuine  signa- 
tures introduced  in  evidence,  and  which, 
from  the  very  nature  of  things,  could  not 
occur.  This  fact,  taken  in  connection  with 
the  other  evidence  bearing  upon  the  same 
subject,  is  of  such  a  character  as  to  ir- 
resistibly lead  to  the  conclusion  that,  had 
the  testimonv  which  was  stricken  out  re- 
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mained  in,  the  surrogate's  conclusion  would 
have  been  the  same;  and  therefore  the  error 
was  entirely  immaterial,  and  could  not,  by 
any  possibility,  have  injured  the  appellant." 
And  in  Re  Burtis,  43  Misc.  437,  89  N. 
Y.  Supp.  441,  where  a  will  was  refused  pro- 
bate on  the  ground  that  the  signature  had 
been  traced  from  a  portion  of  the  will  ac- 
tually written  by  the  testator,  the'  court 
said :  "But  there  appears  in  the  case  at  bar 
a  silent,  •  convincing  piece  of  evidence,  fur- 
nished by  the  will  itself,  which,  independ- 
ently of  the  expert  evidence,  establii|he8  be- 
yond any  reasonable  doubt  that  the  signa- 
ture to  the  will  propounded  was  not  writ- 
ten by  the  decedent.  I  refer  to  the  start- 
ling physical  evidence  which  is  disclosed 
when  the  disputed  signature  and  the  genu- 
ine signature  at  the  top  of  the  will,  are 
superimposed.  Upon  a  careful  inspection 
of  these  two  signatures,  it  will  be  found 
that  they  coincide  almost  exactly, — in  other 
words,  if  we  place  the  disputed  signature 
over  the  genuine  signature,  near  the  top 
of  the  will,  and  hold  them  up  to  the  light, 
it  is  difficult  to  locate  any  of  the  genuine 
signature  underneath,  for  the  reason  that 
they  superimpose  with  such  remarkable  ex- 
actitude. True,  there  are  slight  departures 
occasionally  from  the  model,  but  these 
variations  are  only  in  the  details  of  cer- 
tain lines,  the  whole  of  the  disputed  signa- 
ture being  structurally  the  same  as  the 
other,  and  occupyiQg  the  same  physical 
field.  Indeed,  it  may  fairly  be  said  that 
these  very  departures  tend  to  indicate  the 
process  which  has  produced  the  signature, 
for  it  will  be  noticed  that,  after  each  de- 
parture, the  line  of  the  disputed  signature 
immediately  returns  to  the  line  of  the 
model,  showing  conclusively,  as  I  think, 
that  there  was  a  model  which  was  steadily 
operating  as  a  guide  to  the  writer's  hand. 
This  coincidence  of  a  disputed  signature 
with  a  genuine  one  when  superimposed 
against  the  light  has  long  been  held  by 
the  courts  to  be  proof  of  simulation.  As 
the  appellate  division  of  the  supreme  court 
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alleged  to  be  due  on  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Trusdell,  Smith  &  Leech,  foi 
appellant : 

The  option  to  extend  time  of  payment 
renders  the  time  of  payment  uncertain,  and 
destroys  the  negotiability  of  the  note. 

]\litchell  V.  St.  Mary,  148  Ind.  Ill,  47  N. 
E.  224;  Rosenthal  v.  Rambo,  165  Ind.  584, 
3  L.R.A.(N.S.)  678,76  N.  E.  404;  Matchett 
V.  Anderson  Foundry  &  Mach.  Works,  29 
Ind.  App.  207,  94  Am.  St.  Rep.  272,  64  N. 
E.  229;  Oyler  v.  McMurray,  7  Ind.  App. 
645,  34  N.  E.  1004;  Merchants'  &  M.  Sav. 
Bank  v.  Fraze,  9  Ind.  App.  161,  53  Am.  St. 
Rep.  341,  36  N.  E.  378;  Evans  v.  Odem,  30 
Ind.  App.  207,  65  N.  E..755;  Glidden  v. 
Henry,  104  Ind.  278,  54  Am.  Rep.  316,  1  N. 
E.  369;  Smith  v.  Van  Blarcom,  45  Mich. 
371,  8  N.  W.  90;  Second  Nat.  Bank  v. 
Wheeler,  75  Mich.  546,  42  N.  W.  963;  Cit- 
izens' Nat.  bank  v.  PioUet,  126  Pa.  194,  4 
L.R.A.  190,  12  Am.  St.  Rep.  860,  17  Atl. 
603;  Woodbury  v.  Roberts,  59  Iowa,  348, 
44  Am.  Rep.  685,  13  N.  W.  312;  City  Nat. 
Bank  v.  Gunter  Bros.  67  Kan.  227,  72  Pac. 
842;  Coffin  V.  Spencer,  39  Fed.  262;  Kelley 
V.  Hemmingway,  13  111.  605,  56  Am.  Dec. 
474;  Smalley  v.  Edey,  15  111.  324;  Baird  v. 
Underwood,  74  111.  176;  McLean  County 
Coal  Co.  V.  Long,  91  111.  617;  Husband  v. 
Epling,  81  111.  172,  25  Am.  Rep.  273. 

Paper  in  a  suspicious  form  should  not 
be  held  to  be  negotiable. 

Protection  Ins.  Co.  v.  Bill,  31  Conn.  534; 
Hartley  v.  Wilkinson,  4  Maule  &  S.  25,  1 
Campb.  127;  Miller  v.  Poage,  56  Iowa,  96, 
41  Am.  Rep.  82,  8  N.  W.  799;  Union  Stock 
Yards  Nat.  Bank  v.  Bolan,  14  Idaho,  87,  125 
Am.  St.  Rep.  146,  93  Pac.  508;  First  Nat. 


Bank  v.  Buttery,  17  N.  D.  326,  16  LJELA. 
(X.S.)  878,  116  N.  W.  341,  17  A.  &  E.  Ann. 
Cas.  52;  City  Nat.  Bank  v.  Goodloe-Mc- 
Clelland  Commission  Co.  93  Mo.  App.  123; 
Jacobs  V.  Gibson,  77  Mo.  App.  244;  Mitchell 
V.  St.  Mary,   148  Ind.  Ill,  47  N.  E.  224. 

It  cannot  be  told,  except  from  extra- 
neous investigation,  when  such  a  note  will 
fall  due. 

City  Nat.  Bank  v.  Gunter  Bros.  67  Ejan. 
227,  72  Pac.  842;  Glidden  v.  Henry,  104 
Ind.  278,  54  Am.  Rep.  316,  1  N.  E.  369; 
Woodbury  v.  Roberts,  59  Iowa,  348,  44 
Am.  Rep.  685,  13  N.  W.  312;  Coffin  v. 
Spencer,  39  Fed.  262. 

The  fact  that  signatures  are  facsimiles 
is  almost  conclusive  evidence  that  they  are 
tracings. 

Kemp  y.  Mackrill,  Sayer,  130;  Howland 
Will  Case,  4  Am.  L.  Rev.  625 ;  Hxmt  v.  Law- 
less, 7  Abb.  N.  C.  113;  Re  Koch,  33  Misc. 
153,  68  N.  Y.  Supp.  375;  Day  ▼.  Cole,  65 
Mich.  129,  31  N.  W.  823;  Re  Rice,  81  App. 
Div.  223,  81  N.  Y.  Supp.  68;  Re  Burtia,  107 
App.  Div.  51,  94  N.  Y.  Supp.  961,  43  Misc. 
437,  89  N.  Y.  Supp.  441;  Abbott,  Trial 
Brief,  1901,  406,  §  42;  1  Moore,  Facte,  605, 
621-625;  Brooks  v.  Tichboum,  14  Jur.  1122. 
5  Exch.  929;  Thorp  v.  Goewey,  85  111.  611; 
University  of  Illinois  v.  Spalding,  71  N.  H. 
163,  62  L.R.A.  817,  51  Atl.  731. 

Comparison  is  allowed  for  the  purpose  of 
showing  incriminating  circumstances. 

State  V.  Webb,  18  Utah,  441,  66  Pac 
161;  Levy  v.  Rust,  —  N.  J.  Eq.  — ,  49  Atl. 
1017;  Tally  v.  Cross,  124  Ala.  567,  26  So. 
912;  Sudlow  v.  Warshing,  108  N.  Y.  520, 
15  N.  E.  532;  Moody  v.  Rowell,  17  Pick. 
490,  28  Am.  Dec.  317;  Dubois  v.  Baker,  30 
N.  Y.  355;  State  v.  Freshwater,  30  Utah, 
442,  116   Am.   St.  Rep.  853,  85  Pac.  447; 


says  in  the  Rice  Will  Case,  supra,  it  does 
not  need  the  testimony  of  experts  to  demon- 
strate that  the  disputed  signature  is  a 
tracing  from  the  genuine.  .  .  .  It  is  a 
common  occurrence  in  the  speech  of  people 
to  hear  the  expression  that  'nobody  ever 
writes  twice  alike.'  And  that  belief  has 
become  so  well  established  that,  when  wo 
find  a  genuine  signature  which  coincides 
with  the  disputed  signature,  there  is  but 
one  inference  to  be  drawn;  namely,  that  the 
one  is  a  tracing  from  the  other.  In  the 
Rice  Case  the  court  did  not  have  before  it 
the  original  model  from  which  the  signa- 
tures were  traced,  and  came  to  the  con- 
clusion that  the  four  signatures  were  traced 
from  some  unknown  genuine  sisfnature, 
from  the  fact  that  they  all  practically  coin- 
cided. In  the  case  at  bar,  however,  we  have 
the  model  before  us, — the  genuine  signature 
near  the  top  of  the  will.  We  have,  there- 
fore, in  the  case  at  bar,  a  surer  test  of 
the  method  of  production  than  existed  in 
the  Rice  Case.  With  both  the  model  and 
the  copy  before  us,  we  can,  by  simply  com- 
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paring  the  two,  follow  each  stage  in  the 
process,  and  determine  with  practical  cer- 
tainty whether  one  has  been  traced  from 
the  other." 

And  on  a  subsequent  appeal  of  this  case 
in  107  App.  Div.  51,  94  N.  Y.  Supp.  961, 
the  court  said:  "The  contestants  assert 
that  the  signature  to  the  alleged  will  is  a 
tracing  of  the  name  written  by  the  deceased 
at  the  beginning  and  in  the  body  of  the 
will.  Concededly,  if  one's  signature  con- 
forms in  every  particular  to  another,  one 
of  them  must  be  a  forgery,  because,  for  all 
practical  purposes,  no  person  can  write  his 
name  twice  exactly  alike.  Such  similarity 
is  not  claimed  to  exist  in  the  case  of  the 
two  signatures  in  question,  but  rather  it 
is  insisted  that  the  tracing  is  poorly  done, 
and  that  such  discrepancies  as  concededly 
exist  are  the  result  of  poor  workmanship. 
Concededly,  if  the  alleged  tracing  were  ex- 
act in  all  its  details,  a  forgery  would  have 
been  proven;  but  the  alleged  tracing  is  so 
imperfect  that  the  conclusion  is  in  doubt." 

J.  T.  W. 
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Anson  v.  People,  148  111.  499,  35  N.  E.  145; 
United  States  v.  Chamberlain,  12  Blatchf. 
390,  Fed.  Cas.  No.  14,778;  Pate  v.  People, 
8  111.  644;  Jumpertz  v.  People,  21  111.  375; 
Kemin  v.  Hill,  37  111.  209 ;  Snow  v.  Wiggin, 
19  111.  App.  542;  Frank  v.  Taubraan,  31 
111.  App.  592;  Pierce  v.  De  Long,  45  111.  App. 
462;  Whitaker  v.  Mastin,  143  111.  App.  195; 
Putnam  v.  Wadley,  40  111.  346;  Massey  v. 
Farmers'  Nat.  Bank,  104  111.  327;  Riggs  v. 
Powell,  142  111.  453.  32  N.  E.  482;  Him- 
rod  V.  Oilman,  147  111.  293,  35  N.  E.  373 
Martin  v.  Leslie,  93  111.  App.  44. 
Mr.  H.  A.  Brooks  for  appellees. 

Carter,  J.,  delivered  the  opinion  of  the 
roiirt: 

This  is  a  suit  in  assumpsit  brought  by 
appellees  in  the  circuit  court  of  Lee  county 
against  appellant,  upon  a  promissory  note 
dated  February  22,  1908,  payable  one  year 
after  date  to  Harrison  Miller,  and  by 
him  indorsed  in  blank  and  sold  and  deliv- 
ered to  appellees.  This  note  was-  for  the 
principal  sum  of  $6,500,  with  interest  at 
6  per  cent,  and  purported  to  be  signed  by 
D.  C.  Miller.  The  appellant  filed  a  specia] 
demurrer,  charging  that  the  suit  was  pre- 
maturely brought  and  the  note  non -nego- 
tiable. On  the  demurrer .  being  overruled, 
the  appellant  pleaded  nonassumpsit,  with  a 
verification  denying  execution  of  the  in- 
strument. Upon  a  jury  trial  appellees  ob- 
tained a  verdict  for  $7,140.25.  From  th* 
judgment  .entered  thereon  an  appeal  was 
prayed  and  allowed  to  the  appellate  court 
for  the  second  district.  That  court  afUrAied 
the  judgment  of  the  trial  court  and  granted 
a  certificate  of  importance.  This  appeal 
followed. 

The  original  instrument  sued  on  has  been 
certified  to  this  court.  A  printed  blank 
prepared  for  the  Stocking  Trust  &  Savings 
Bank  was  used  in  making  it.  Everything 
is  in  print  except  the  date,  names,  amount, 
time  when  payable,  and  the  rate  of  inter- 
est. The  first  part  is  printed  in  large  type, 
and  is  the  ordinary  form  of  promissory 
note.  A  power  of  attorney  to  confess  judg- 
ment follows  in  fine  print,  and  thereafter, 
in  like  print,  the  following:  "We  also 
ag^ee  that  in  case  said  note  is  not  paid  at 
maturity,  that  it  is  at  the  option  of  the 
holder  hereof  to  extend,  as  he  deems  prop- 
er, the  payment  of  the  above  note,  and 
that  said  extension  shall  not  in  any  man- 
ner release  one  or  either  of  us  from  the 
payment  hereof." 

It  is  urged  that  the  quoted  words  ren- 
der the  instrument  non-negotiable.  This 
court  has  held  that  a  promissory  note  ''may 
be  defined  to  be  a  written  promise  by  one 
person  to  pay  to  another  person  therein 
named,  or  order,  a  fixed  sum  of  money  at 
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all  events,  and  at  a  time  specified  therein, 
or  at  a  time  which  must  certainly  arrive." 
McClenathan  v.  Davis,  243  111.  87,  27  L.R.A. 
(N.S.)  1017,  90  N.  E.  265.  This  definition 
substantially  meets  the  requirements  of  the 
negotiable  instrument  act  of  1907.  The 
contention  that  said  quoted  words  gave  the 
holder  the  authority  to  extend  the  note  as 
he  pleased,  that  it  could  not  be  known  what 
extensions  he  might  grant,  and  that,  there- 
fore, the  time  when  the  note  became  due 
and  payable  was  uncertain  and  indetermin- 
ate, rendering  the  note  non-negotiable,  can- 
not be  sustained.  The  note  expressly  pre* 
vides  that  such  option  to  extend  can  be 
exercised  only  upon  the  failure  of  the 
payors  to  make  payment  at  its  maturity. 
The  time  of  payment  is  certain.  The  note 
is  dated  February  22,  1908,  and  payable 
one  year  thereafter.  After  a  note  is  due 
its  negotiability  for  all  practical  purposes, 
is  at  an  end.  In  Dorsey  y.  Wolff,  142  HI. 
589,  18  LJLA.  428,  34  Am.  St.  Rep.  99,  82 
N.  E.  495,  it  was  held  that  a  provision  in 
a  note. that,  if  it  was  not  paid  when  due, 
and  suit  was  brought  thereon,  the  maker 
should  pay  an  attorneys'  fee  of  10  per 
cent,  recoverable  either  in  such  suit  or  a 
separate  action,  did  not  destroy  the  nego- 
tiability of  the  note,  as  it  did  not  take  ef- 
fect until  after  maturity.  Numerous  au- 
thorities are  cited  from  this  and  other 
states  by  counsel  for  appellant  on  this 
question.  In  most  of  them  the  note  re- 
cites that  the  payee  reserves  the  right  of 
option  of  extension  at  any  time,  either  be- 
fore or  after  maturity,  and  we  do  not  con- 
sider them  in  point.  The  quoted  words  do 
not  affect  the  character  of  the  note,  be- 
fore or  up  to  its  maturity,  either  in  its 
certainty,  amount  to  be  paid,  the  date  of 
payment,  or  the  person  to  whom  the  pay- 
ment is  to  be  made.  The  clause  in  question 
does  not  destroy  the  negotiability  of  the 
note.  The  following  authorities  in  other 
jurisdictions  tend  to  uphold  this  conclu- 
sion: National  Bank  v.  Kenney,  98  Tex. 
293,  83  S.  W.  368;  First  Nat.  Bank  v.  But- 
tery, 16  L.R.A.(N.S.)  878,  and  note  (17  N. 
D.  326,  116  N.  W.  341,  17  A.  &  E.  Ann.  Cas. 
52);  Farmer  v.  Bank  of  Graettinger,  130 
Iowa,  469,  107  N.  W.  170;  Anniston  Loan  & 
T.  Co.  v.  Stickney,  31  L.R.A.  234,  and  note 
(108  Ala.  146,  19  So.  63). 

The  note  being  negotiable,  the  indorse- 
ment of  the  name  of  the  payee  on  its  back, 
and  its  sale  and  delivery  to  appellees,  au- 
thorized them  to  maintain  this  action  in 
their  own  names.  Kistner  y.  Peters,  223 
111.  607,  7  L.R.A.(N.S.)  400,  114  Am.  St. 
Rep.  362,  79  N.  E.  311;  Keenan  v.  Blue, 
240  111.  177,  88  N.  E.  553. 

The  note  •  matured  February  22,  1909. 
The    suit    was    begun   December   19,    1308 


1008 


ILLINOIS  SUPREME  COURT. 


Afb., 


The  first  summons  not  being  served,  a  sec- 
ond was  issued  January  23,  1909,  and 
served  March  10th  of  the  same  vear.  It 
is  insisted  that  the  suit  was  prematurely 
brought.  Without  question  there  cannot  be 
any  recovery  on  an  ordinary  common-law 
action  if  the  money  is  not  due  at  the  insti- 
tution of  the  suit.  Bacon  v.  Schepflin,  185 
111.  122,  56  N.  E.  1123,  and  cases  cited;  1 
Enc.  L.  A  P.  1082.  We  think  this  question 
was  not  properly  preseived  for  review. 

It  is  further  Insisted  that  the  trial  court 
erred  in  refusing  to  admit  certain  other 
notes  for  the  purpose  of  showing  that  the 
signatures  thereon  and  the  signature  on 
the  note  at  issue  were  facsimiles.  The  evi- 
dence shows  that  appellees  purchased  the 
note  in  this  suit  from  Harrison  Miller,  and 
at  the  same  time  bought  of  him  another 
note  for  $4,500,  also  dated  February  22, 
1908,  purporting  to  be  executed  by  Lafay- 
ette Miller  and  D.  C.  Miller,  payable  to  the 
order  of  Harrison  Miller,  and  by  him  in- 
dorsed. Evidence  was  also  offered  tending 
to  show  that  a  suit  had  been  brought  in 
the  district  court  of  Scott  county,  Iowa, 
by  L.  C.  Miller  against  Ella  Quinn,  execu- 
trix of  the  estate  of  James  Quinn,  deceased, 
upon  a  promissory  nt>te  dated  at  Daven- 
port, Iowa,  September  14,  1907,  for  the 
sum  of  $15,000,  purporting  to  be  executed 
by  James  Quinn,  and  payable  to  the  order 
of  D.  C.  Miller,  bearing  upon  the  back  there- 
of the  purported  indorsement  in  blank  of 
D.  G.  Miller;  that  in  the  said  district  court 
of  Iowa  the  name  of  James  Quinn  was  held 
to  be  forged;  that  appellant  had  asked  but 
had  been  refused  leave  to  withdraw  said 
note  from  the  files  of  that  court  for  use  in 
this  trial;  that  a  correct  photographic  copy, 
of  natural. size,  had  been  procured  of  this 
note  and  the  back  thereof;  that  on  the  trial 
of  said  case  in  Iowa  the  testimony  showed 
that  the  writing  filling  up  the  blanks  on  the 
face  of  that  note  was  in  the  hand  of  Harri- 
son Miller.  Counsel  for  the  appellant  of- 
fered said  $4,500  note  and  the  photograph 
of  the  $15,000  note  in  evidence,  and  offered 
to  prove  by  an  expert  that  the  purported 
signature  of  D.  C.  Miller  on  the  note  here 
in  question,  and  on  said  $4,500  note,  and  on 
the  back  of  the  $15,000  note  (as  shown  by 
the  photograph),  were  identical  in  every 
particular,  and,  if  superimposed,  would 
exactly  coincide.  The  court  refused  to  per- 
mit this  evidence  to  be  introduced.  It  is 
insisted  that,  if  these  facts  had  been  shown, 
the  conclusion  would  necessarily  have  been 
drawn  that  the  three  alleged  signatures  of 
D.  C.  Miller  were  all  tracings  from  the 
same  signature.  This  court  has  laid  down 
the  rule  that  the  ^genuineness  of  a  signature 
cannot  be  proved  by  comparison  with  other 
admittedly  genuine  handwriting  or  signa- 
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tures  not  admissible  in  evidence  for  other 
purposes,  or  not  already  a  part  of  the  rec- 
ord. When,  however,  other  writings  or  sig- 
natures admitted  to  be  genuine  are  already 
in  the  case,  comparison  may  be  made  by 
the  jury,  with  or  without  experts.  Him- 
rod  V.  Oilman,  147  HI.  293,  35  N.  E.  373; 
Rogers  v.  Tyley,  144  111.  652,  82  N.  E.  393; 
Bevan  ▼.  Atlanta  Nat.  Bank,  142  111.  302, 

31  N.  E.  679;  Riggs  v.  Powell,  142  HI.  453, 

32  N.  E.  482;  Brobston  v.  Cahill,  64  111. 
356;  Jumpertz  v.  People,  21  111.  375;  Mas- 
sey  V.  Farmers'  Nat.  Bank,  104  111.  327. 

Counsel  for  appellant  strenuously  insist 
that  the  offered  evidence  does  not  come 
within  the  reasoning  of  the  decisions  in  this 
state;  that  this  rule  against  comparison  of 
handwriting  only  applies  where  it  is  sought 
to  show  that  a  signature  is  like  the  typical 
signature  of  another.  A  witness  who  has 
seen  another  write  is  competent  to  testi- 
fy, as  is  also  one  who  has  acqtiired  a 
knowledge  of  the  other's  handwriting  by 
correspondence  or  in  the  ordinary  course  of 
business.  2  Jones,  Ev.  §§  559,  561;  1 
Greenl.  Ev.  Lewis's  ed.  §  577.  In  a  sense, 
all  evidence  of  handwriting  is  in  the  nature 
of  comparison,  except  where  the  witness 
saw  the  act  of  writing.  The  general  rule 
of  the  common  law  was  that  proof  of  hand- 
writing by  comparison,  by  placing  the  docu- 
ments in  juxtaposition,  was  not  permissible. 
There  were,  however,  two  exceptions  that 
were  as  well  recognized  as  the  rule  itself: 
First,  where  writings  otherwise  irrelevant, 
offered  for  the  mere  purpose  of  comparison, 
were  admitted  when  the  writing  in  issue 
was  so  ancient  as  not  to  admit  of  proof 
from  knowledge  derived  from  seeing  the 
party  write;  and  second,  where  other  writ- 
ings were  legitimately  in  the  case  for  other 
purposes.  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  265;  3  Wigmore,  Ev.  §  1991;  1 
Greenl.  Ev.  Lewis's  ed.  §  578.  The  tenden- 
cy of  legislation  as  well  as  of  judicial  de- 
cisions, is  to  relax  this  rule,  and  to  enlarge 
upon  its  exceptions,  or,  rather,  to  permit 
a  more  liberal  use  of  comparison  with  any 
writing  established  to  be  the  writing  of  the 
party  whose  handwriting  is  in  issue,  wheth- 
er the  writing  is  otherwise  relevant  or  not. 
The  rule  has  been  so  enlarged  in  England 
by  statute  in  1854,  and  also  by  statute  in 
various  states  in  this  country.  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  265,  269.  See  an 
exhaustive  review  of  this  subject  in  note 
to  University  of  Illinois  v.  Spalding,  62 
L.R.A.  817.  The  reason  generally  given 
for  permitting  a  comparison  with  writings 
already  in  evidence  is  that  it  is  better  to 
permit  the  jury  to  use  such  papers  for  this 
purpose,  under  proper  instructions,  than  to 
confuse  them  with  impracticable  distinc- 
tions as  to  their  use.    The  objections  orig- 
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inally  urged  for  rejecting  proof  by  com- 
parison of  hands  were  three  in  number^ 
namely:  (1) Illiteracy  of  jurors;  (2)  dan- 
ger of  fraud  and  bias  in  the  selection  of  a 
standard  of  comparison;  (3)  danger  of  mul- 
tiplicity of  collateral  issues  arising  from 
necessity  of  making  proof  of  the  genuine- 
ness of  the  standard.  The  first  objection 
has  long  been  obsolete.  3  Wigmore,  Ev. 
§  2002. 

Assuming  that  counsel  for  the  appellees 
is  right  in  contending  that  this  evidence 
would  involve  the  principle  of  a  comparison 
of  handwriting,  would  its  admission  be  in 
conflict  with  the  decisions  of  this  court  on 
this  question?  This  court  has  never  decid- 
ed the  precise  issue  here  raised,  and  so  far 
as  we  are  advised,  the  rule  insisted  upon 
by  appellees  has  never  been  enforced  where 
the  facts  were  similar  to  those  in  this  case. 
Indeed,  in  the  record  that  we  have  of  the 
celebrated  Rowland  Will  Case,  4  Am.  L. 
Rev.  625,  th^  trial  court  there  seems  to 
have  goue  much  further  in  the  admission 
of  evidence  bearing  on  traced  or  forged 
signatures  than  is  here  contended  for  by 
the  appellant.  In  discussing  the  question 
of  the  comparison  of  handwriting  by 
bringing  the  documents  into  juxtaposition, 
Chief  Justice  Shaw,  in  Moody  v.  Rowell,  17 
Pick.  490,  28  Am.  Dec.  317,  said:  "It  seems 
to  be  difficult  to  distinguish,  in  principle, 
between  the  case  of  a  paper  admitted  or 
proved  to  be  genuine,  given  in  evidence  for 
another  purpose,  and  a  paper,  the  genuine- 
ness of  which  is  equally  well  established, 
when  offered  for  thte  express  purpose.  In 
both  cases  the  result  depends  upon  skill 
and  judgment  in  making  the  comparison 
and  discovering  the  resemblances  and  dif- 
ferences." The  dangers  arising  from  the 
admission  of  such  papers  are  greatly  min- 
imized where  the  writings  admitted  are 
conceded  by  the  opposite  party  to  be  gen- 
uine, or  he  is  estopped  from  denying  them. 
1  Greenl.  Ev.  §  581.  If  such  comparison 
will  lead  to  the  ends  of  truth  and  justice 
when  the  papers  are  admitted  in  evidence 
for  other  purposes,  there  is  much  force  in 
the  argument  that  any  evils  that  may  be 
suggested  as  arising  from  the  selection  of 
particular  writings  for  the  purpose  of  com- 
parison may  be  left,  as  all  such  evidence 
must  be,  to  be  corrected  by  other  evidence 
or  the  individual  judgment  of  the  jury. 
Morrison  v.  Porter,  35  Minn.  425,  59  Am. 
Rep.  331,  29  N,  W.  54.  In  University  of 
Illinois  V.  Spalding,  supra,  it  is  said  (p. 
825) :  "It  may  be  safely  stated  as  a  funda- 
mental proposition  that  on  the  question 
whether  a  given  si^i^nature  is  in  the  hand- 
writing of  a  particular  person,  comparison 
of  the  disputed  signature  with  other  writ- 
ings of  that  person,  known  to  be  genuine, 


is  a  rational  method  of  investigation,  and 
that  similarities  and  dissimilarities  thus 
disclosed  are  probative,  and  as  satisfactory 
in  the  instinctive  search  for  truth  as  opin- 
ion formed  by  the  unquestioned  method  of 
comparing  the  signature  in  issue  with  an 
exemplar  of  the  person's  handwriting  exist- 
ing in  the  mind,  and  derived  from  direct 
acquaintance,  however  little,  ^vith  tho 
party's  handwriting."  That  this  court  con- 
curs in  this  reasoning  is  shown  in  Greene- 
baum  V.  Bornhofen,  167  111.  640,  645,  47  N. 
E.  857,  859,  where,  in  discussing  the  evi- 
dence as  to  comparison  of  handwriting,  it 
was  said:  "In  considering  the  issue  the 
court  might,  and  should,  compare  the  sig- 
natures of  the  pa})er8  so  in  evidence,  as  a 
means  of  determining  whether  the  disputed 
signatures  were  genuine.  ...  Of  this 
means  of  determining  the  truth  the  appel- 
late court  and  this  court  are  deprived.  That 
it  was  a  most  important  and  valuable  aid 
is  certain.  It  may  have  afforded  the  most 
convincing  proofs  that  the  signatures  were 
genuine." 

While  we  are  not  disposed  to  overrule 
or  set  aside  the  holdings  of  this  court  as 
to  the  comparison  of  writings  placed  in 
juxtaposition,  we  are  convinced  that,  on 
reason  and  authority,  the  rule  should  not 
be  made  more  rigid.  On  the  contrary,  it 
should  be  liberally  construed,  so  as  to  serve 
as  an  "important  and  valuable  aid"  in  de- 
termining the  genuineness  of  signatures. 
The  reason  of  the  rule  is  not  against  the 
comparison  of  the  signatures  in  different 
documents  by  bringing  them  together,  in 
order  to  show  the  genuineness  or  falsity  of 
the  signature,  but  it  is  against  the  selection 
of  a  false  standard  as  the  characteristic 
type  or  style  of  handwriting,  and  bringing 
before  the  jury  collateral  issues.  No  dan- 
ger of  unfairness  of  selection  could  arise 
from  the  introduction  of  the  offered  evi- 
dence. If  the  signatures  offered  are  fac- 
similes, they  cannot  vary.  They  would  be 
like  the  work  of  a  printing  press  or  type- 
writer when  working  accurately.  There 
would  be  no  opportunity  for  an  arbitrary 
selection,  and  no  chance  to  choose  between 
the  signatures  of  different  kinds.  Only 
signatures  that  are  identical  can  be  of  any 
value  for  the  purpose  for  which  these  docu- 
ments were  offered.  The  proof  of  fac- 
simile signatures  can  hardly  raise  collat- 
eral issues.  In  attempting  to  prove  a  dis- 
puted signature  by  a  genuine  typical  one, 
the  standards  offered  may  be  innumerable, 
and  each  one  offered  must  be  proved  to  be 
genuine  or  its  genuineness  admitted.  Not 
only  must  the  standards  be  shown  to  be 
genuine,  but  their  weight  as  evidence  will 
depend  upon  whether  they  are  typical.  Xo 
such  danger  is  liable  to  arise  in  bttempting 
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to  prove  facsimile  signatures.  The  number 
offered  must,  in  the  nature  of  things,  be 
limited. 

A  comparison  to  establish  a  type  of 
handwriting  differs  from  a  comparison  to 
reach  a  conclusion  as  to  whether  two  signa- 
tures are  identical.  The  two  methods  of 
comparison  are  clearly  distinguishable.  In 
seeking  to  prove  that  signatures  are  iden- 
tical in  every  respect,  the  object  of  the 
comparison  is  precisely  the  opposite  of 
that  usually  sought.  In  other  words, 
in  the  ordinary  case  of  comparison,  it  is 
sought,  from  the  similarity  or  dissimilarity 
of  the  disputed  writing,  compared  with  the 
genuine  one,  to  show  whether  the  disputed 
writing  is  genuine  or  a  forgery;  while  in  a 
case  like  this,  it  is  sought  to  prove  the  for- 
gery of  a  signature  by  establishing  the  fact 
that  the  disputed  signature  is  so  nearly 
identical  with  other  signatures  that  it  must 
be  a  forgery, — ^that  is,  that  the  disputed 
signature  was  traced  from  another  by  some 
process.  The  authorities  generally  agree 
that  no  two  signatures  of  an  individual 
written  in  a  natural  way  will  be  the  same 
in  all  respects.  The  fact  that  two  signa- 
tures are  exactly  alike  is  accepted  as 
strong  evidence  that  one  was  traced  or 
otherwise  reproduced  from  the  other,  or 
that  both  were  made  from  still  another  sig- 
nature. Day  V.  Cole,  65  Mich.  129,  31  N. 
W.  823;  Kemp  v.  Mackrill,  Sayer,  130; 
Hanriot  v.  Sherwood,  82  Va.  1;  Taylor  Will 
Case,  10  Abb.  Pr.  N.  S.  300;  McDonogh*s 
Succession,  18  La.  Ann.  419;  1  Moore, 
Facts,  §  607. 

The  disputed  evidence  did  not  involve 
the  doctrine  of  the  comparison  of  hands  in 
the  sense  in  which  that  rule  has  been  fol- 
lowed in  this  state.  The  offered  proof  is 
similar  in  some  respects  to  that  which  was 
held  competent  in  Brooks  v,  Tichbourn,  14 
Jur.  1122,  5  Exch.  929,  to  show  that  Brooks 
was  the  author  of  a  disputed  writing  in 
which  the  name  of  Tichbourn  was  mis- 
spelled "Titchboum."  Other  letters  of 
Brooks  were  offered  in  the  lower  court  in 
which  the  name  was  misspelled  in  the 
same  way.  The  reviewing  court  said:  '*It 
was  objected,  however,  that  the  mode  of 
proof  of  that  habit  was  improper,  and  that 
the  habit  should  be  proved  as  the  char- 
acter of  handwriting  is,  not  by  producing 
one  or  more  specimens  and  comparing  them, 
but  by  some  witness  who  is  acquainted 
with  it  from  having  seen  the  party  write  or 
correspond  with  him.  But  we  think  that 
this  is  not  like  the  case  of  the  general 
style  and  character  of  handwriting.  The 
object  is  not  to  show  the  similarity  of  the 
form  of  the  letters  and  mode  of  writing  a 
34  L.R.A.(N.S.) 


particular  word  or  words,  but  to  prove  a 
peculiar '  mode  of  spelling  a  word,  which 
might  be  evidenced  by  the  plaintiff  having 
orally  spelt  it  in  a  different  way  from 
others,  or  written  it  in  that  way  once  or 
oftener,  in  any  sort  of  characters,  the  more 
frequently,  the  greater  the  value  of  the 
evidence.  For  that  purpose  one  or  more 
specimens  written  by  him  with  that  pe- 
culiar  orthography   would   be   admissible.'' 

It  has  never  been  doubted  that  the  au- 
thorship of  a  writing  might 'be  shown  by 
other  circumstances  than  the  likeness  or 
unlikeness  of  one  handwriting  to  that  of 
another,  as  by  the  character  of  spelling  or 
style  of  composition.  Such  a  fact  does  not 
come  within  the  rule  governing  proof  as  to 
the  likeness  or  unlikeness  of  handwriting. 
Proof  of  such  peculiarities  may  be  made  in 
any  way  that  would  be  appropriate  in  other 
cases.  In  Pate  v.  People,  8  111.  644,  the 
prosecuting  witness,  Randall,  testified  that 
a  receipt  and  contract  descril^d  in  an  in- 
dictment were  never  executed  by  him,  and 
be  proceeded  to  point  out  wherein  the  style 
of  writing  and  spelling  differed  from  his 
own.  For  the  purpose  of  contradicting  him, 
the  prisoner  introduced  other  papers  writ- 
ten and  signed  by  Randall,  which  corres- 
pond in  these  particulars  with  the  docu- 
ments alleged  to  be  forged.  The  court  held 
that  this  evidence  was  proper,  and  that  the 
prosecution  than  had  the  undoubted  right 
to  rebut  this  testimony  and  sustain  Ran- 
dall by  showing  that  the  papers  introduced 
by  the  prisoner,  and  traced  to  his  posses- 
sion previous  to  the  trial,  were  originally 
written  as  stated  by  Randall,  but  had  since 
been  made  to  resemble  the  forged  writings 
by  alterations  and  erasures.  Incriminating 
letters  written  on  a  typewriting  machine, 
not  signed,  were  offered  in  evidence  against 
a  defendant  in  a  criminal  case;  their  gen- 
uineness being  shown  by  evidence  that  in 
the  town  where  they  were  mailed  a  ma- 
chine was  found  that  had  defects  thac 
would  produce  the  same  character  of  writ- 
ings that  were  found  in  the  letters.  State 
V.  Freshwater,  30  Utah,  442,  116  Am.  St. 
Rep.  853,  85  Pac.  447.  This  court  has  held 
that  it  was  proper  to  prove  by  an  expert 
that  two  instruments  were  written  by  the 
same  person,  holding  that  the  question  was 
not  whether  the  two  writings  resembled 
each  other,  but  whether,  in  the  opinion 
of  the  expert,  they  were  written  by  the 
same  person.  Rogers  v.  Tyley,  144  HI.  652, 
32  N.  E.  393. 

In  a  prosecution  under  the  United  States 
statutes  against  the  slave  trade,  it  became 
necessaary  for  the  prosecution  to  show  the 
citizenship  of  the  vessel  employed  for  that 
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purpose.  The  vessel  had  been  originally 
owned  by  one  Marsden  and  engaged  in  a  le- 
gitimate business.  Just  prior  to  embarking 
in  the  slave  trade,  it  appeared  to  have  been 
registered  in  the  name  of  one  Gray.  The 
theory  of  the  prosecution  was  that  Mars- 
den was  still  the  real  owner  and  that  Gray 
was  a  fictitious  person.  The  prosecution 
sought  to  prove  this  by  showing  that  the 
name  "Gray"  on  the  register  was  a  simu- 
lated one,  and  not  signed  by  Gray;  that  no 
such  person  as  Gray  lived.  It  was  sought 
to  prove  this  by  introducing  other  signa- 
tures and  comparing  them  with  the  name 
"Gray"  signed  on  the  register.  The  signa- 
tures introduced  were  not  claimed  to  be 
genuine  signatures  of  Gray,  but  were  os- 
tensibly those  of  other  persons  connected 
with  the  vessel.  It  was  claimed  that  they 
were  all  written  by  the  same  person,  and 
the  prosecution  offered  testimony  of  ex- 
perts to  that  effect.  It  was  argued  that 
the  rule  regarding  the  comparison  of  hands 
applied,  and  that  the  evidence  should  not 
be  admitted.  The  court,  in  overruling  the 
objection,  stated  that,  if  the  purpose  of  the 
offer  had  been  to  show  by  comparison  that 
the  signature  "Gray"  was  in  the  handwrit- 
ing of  defendant,  it  would  be  necessary  to 
have  in  evidence,  as  a  standard  of  com- 
parison, the  genuine  signature  of  the  de- 
fendant; but  that  the  purpose  there  was 
to  show  the  circumstance  that  all  of  these 
papers,  ostensibly  signed  by  different  per- 
sons, were  in  fact  written  by  the  same  per- 
son, and  from  this  circumstance  draw  the 
inference  that  they  were  spurious,  and 
that  "Gray"  had  not  signed  the  registry. 
United  States  v.  Darnaud,  3  Wall.  Jr.  143, 
Fed.  Gas.  No.  14,918. 

In  Anson  v.  People,  148  111.  494,  35  N.  E. 
145,  it  was  held  competent  to  prove  in  a 
forgery  case  impressions  of  a  notarial  seal, 
to  show  that  the  impression  on  the  instru- 
ments purported  to  be  forged  was  made  by 
that  same  seal.  The  following  authorities 
also  tend  to  uphold  the  contention  that  the 
offered  evidence  did  not  strictly  involve 
the  doctrine  of  comparing  hands,  but  was  a 
species  of  circumstantial  evidence,  to  be 
admitted  for  the  purpose  of  showing  a  plan 
to  forge  a  series  of  notes  or  papers:  Bla- 
lock  V.  Randall,  76  111.  224;  United  States 
V.  Chamberlain,  12  Blatchf.  390,  Fed.  Cas. 
No.  14,778;  State  v.  Webb,  18  Utah,  441, 
56  Pac.  159;  Levy  v.  Rust,  —  N.  J.  Eq.  — , 
49  Atl.  1017;  Sudlow  v.  Warshing,  108  N. 
T.  520,  16  N.  E.  632;  Tally  v.  Cross,  124 
Ala.  567,  26  So.  912;  Balcetti  v.  Serani, 
Peake  N,  P.  Cas.  192;  1  Wigmore,  Ev.  §§ 
304,  315,  318. 
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Facsimile  signatures  necessarily  resemble 
the  genuine  signature  of  the  person.  Hon- 
est witnesses  mu«t  testify  that  the  hand- 
writing is  similar,  and  many  will  be  con- 
strained to  testify  that  the  purported  sig- 
nature is  genuine.  If  evidence  of  the  na- 
ture here  offered  be  excluded,  the  reputed 
signer  being  dead,  frequently  the  best  evi- 
dence that  could  be  produced  to  show  a 
traced  signature  would  be  excluded.  It 
could  hardly  be  said  that  any  better  evi- 
dence could  be  offered  to  show  that  a  sig- 
nature was  a  facsimile,  except  that  of  per- 
sons who  actually  saw  the  tracing  done. 
The  admission  of  the  testimony  offered 
would  not,  in  our  judgment,  conflict  with 
the  rule  heretofore  laid  down  by  this  court 
as  to  comparison  of  handwriting  by  docu- 
ments placed  in  juxtaposition,  and  we  are 
not  disposed  to  extend  that  rule  so  as  to 
preclude,  under  proper  restrictions,  this 
character  of  testimony. 

As  we  understand  the  record,  proper 
proof  was  made  that  the  original  note  for 
$15,000,  sued  on  in  Iowa,  could  not  be  pro- 
duced on  this  trial,  and  the  photographic 
copy,  preliminary  proof  as  to  its  accuracy 
having  been  made,  was  proper  evidence. 
Rogers,  Expert  Testimony,  2d  ed.  336.  This 
photographic  copy  of  the  $15,000  note  and 
the  original  note  of  $4,500  should  have 
been  admitted  in  evidence  for  the  purpose 
of  aiding  the  jury  in  reaching  a  conclusion 
as  to  whether  the  three  signatures  in  ques- 
tion were  all  facsimiles. 

These  writings  being  admissible,  expert 
testimony  was  permissible  to  aid  in  de- 
ciding as  to  whether  they  were  facsimiles. 
Rogers  v.  Tyley,  supra,  15  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  276;  2  Jones,  Ev.  §  570. 
University  of  Illinois  v.  Spalding,  supra, 
note  on  page  869  of  62  L.R.A. 

Evidence  is  found  in  the  record  of  an  in- 
terview by  one  of  appellees  with  Loren  B. 
Miller,  the  administrator,  and  his  brother, 
Clark  Miller,  when  appellees  were  negotiat- 
ing for  the  purchase  of  the  two  notes  of 
$6,500  and  $4,500,  to  the  effect  that  said 
appellee  showed  the  notes  to  the  two  Ad[il- 
lers  and  asked  them  if  they  were  all  right, 
and  they  made  no  reply.  We  think  this 
evidence  was  incompetent  and  should  have 
been  excluded.  The  two  Millers  could  not 
bind  the  other  heirs  at  law  by  any  admis- 
sions of  statements  they  might  make. 

We  find  no  error  in  the  giving  and  refus- 
ing of  instructions. 

The  judgments  of  the  Appellant  and  Cir- 
cuit Courts  will  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  for  further 
proceedings  not  inconsistent  herewith. 
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BELLA  D.  ADDINGTON,  Plff.  in  Err., 

V. 

TOWN  OF  LITTLETON. 

(50  Colo.   623,   115   Pac.   896.) 

Mnnlcipal  corporation  —  ordinance  to 
restrain  dogs  —  failure  to  enforce  — 
liability. 

1.  A  municipal  corporation  is  not  liable 
in  damages  to  one  injured  through  failure 
of  its  officers  to  obey  an  ordinance  making 
it  their  duty  to  prevent  dogs  from  running 
at  large  on  the  streets. 

Same  —  safety  of  streets  —  vicious  dogs 
—  liability. 

2.  The  liability  of  a  municipal  corpora- 
tion for  failure  to  keep  its  streets  in  safe 
condition  does  not  extend  to  injuries  caused 
by  vicious  dogs  permitted  to  be  at  large 
upon  them. 

(May  1,  1911.) 

ERROR  to  the  District  Court  for  Ara- 
pahoe County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligent  failure  to  enforce  an  ordinance 
to  prevent  dogs  from  running  at  large  on 
the   street.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.   L.   J.   Laws  for  plaintiff   in  error. 

Mr.  W.  H,  Caley,  for  defendant  in  er- 
ror: 

A  municipal  corporation  is  not  liable  for 
negligence,  misfeasance,  malfeasance,  or 
nonfeasance  of  an  officer  in  the  line  of  his 
duties,  when  said  duties  are  governmental 
functions.  » 

Dill.  Mun.  Corp.  4th  ed.  If  976;  Cun- 
ningham V.  Seattle,  42  Wash.  134,  4  L.R.A. 
(N.S.)  633,  84  Pac.  641,  7  A.  &  E.  Ann. 
Cas.  805;  Denver  v.  Dunsmore,  7  Colo. 
328,  3  Pac.  705;  Daniels  v.  Denver,  2  Colo. 
669;  Boulder  v.  Niles,  9  Colo.  418,  12  Pac. 
632;  Denver  v.  Dean,  10  Colo.  376,  3  Am. 
St.  Rep.  594,  16  Pac.  30;  Pueblo  v.  Smith, 
3  Colo.  App.  389,  33  Pac.  685. 

Musser,  J.,  delivered  the  opinion  of  the 
court  : 

This  was  an  action  to  recover  damages 
from  the  defendant  town  for  injuries  in- 
flicted by  a  vicious  dog  running  at  large. 
The   complaint   alleges   that   an   ordinance 

Note.  —  The  liability  of  municipal  cor- 
porations for  injuries  by  animals  suffered 
to  run  at  large  in  the  streets  is  considered 
in  connection  with  the  general  question  of 
municipal  liability  for  failure  to  prevent 
improper  conduct  in  or  use  of  streets,  in 
the  note  to  Van  Cleef  v.  Chicago,  23  L.R.A. 
(N.S.)  636. 
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in  the  town  of  Littleton  provided  that  no 
dog  should  be  permitted  to  run  at  large  in 
the  town  without  a  license  tag;  that  it  was 
the  duty  of  the  town  marshal  and  all 
police  officers  to  take  up  and  confine  all 
dogs  found  running  at  large  contrary  to 
the  ordinance;  that  it  was  unlawful  for 
any  vicious  dog  to  run  at  large  within  the 
town  limits;  and  that  it  was  the  duty  of 
the  marshal  and  police  officers  to  kill  any 
vicious  dog  found  running  at  large.  The 
complaint  further  alleges  that  the  town 
neglected  to  enforce  the  ordinance,  and 
violated  its  duties  and  obligations  in  that 
respect,  by  knowingly  permitting  an  un- 
licensed and  vicious  dog  to  run  at  large 
on  the  streets,  and  that,  while  the  plaintiff 
was  walking  in  the  town,  she  was  attacked 
by  this  vicious  dog,  and  received  the  in- 
juries complained  of.  A  demurrer  was  sus- 
tained to  this  complaint.  Plaintiff  elected 
to  stand  thereon.  Judgment  was  entered 
against  her,  and  she  has  brought  the  mat* 
I  ter  to  this  court  for  review  on  error. 

The  duty  imposed  by  the  ordinance  upon 
the  marshal  and  police  officers  to  take  up 
or  kill  vicious  dogs  found  running  at 
large  in  the  street  was  imposed  under  the 
governmental  powers  of  the  town,  and  not 
ill  its  private  corporate  capacity.  This  be- 
ing so,  it  is  not  liable  for  the  failure  of  its 
officers  to  enforce  the  ordinance. 

The  plaintiff  argues  that  the  town  is 
liable  for  injuries  caused  by  a  failure  to 
keep  its  streets  in  a  safe  condition  for 
travel.  The  manner  in  which  a  street  is 
used  is  a  different  thing  from  its  condition 
as  a  street.  The  construction  and  mainte- 
nance of  a  street  in  a  reasonably  safe 
condition  for  travel  is  a  corporate  duty, 
and  for  a  breach  of  such  duty  an  action 
will  lie;  but  making  and  enforcing  ordi- 
nances regulating  the  use  of  streets  brings 
into  exercise  governmental,  and  not  corpo- 
rate, powers,  and,  for  any  act  or  omission 
of  duty  in  regard  to  the  enforcement  of 
such  ordinances,  there  is  no  liability,-  in 
the  absence  of  a  statute  imposing  one. 
McAuliffe  V.  Victor,  15  Colo.  App.  337, 
62  Pac.  231;  Denver  v.  Maurer,  47  Colo. 
209,  135  Am.  St.  Rep.  210,  106  Pac  875; 
Denver  v.  Davis,  37  Colo.  370,  6  L.R.A. 
(N.S.)  1013,  119  Am.  St.  Rep.  293,  86  Pac. 
1027,  11  A.  &  E.  Ann.  Cas.  187;  2  Dill. 
Mun.  Corp.  4th  ed.  §  950;  Ball  v.  Woodbine, 
61  Iowa,  83,  47  Am.  Rep.  805,  15  N.  W. 
846;  Rivers  v.  Augusta,  65  Ga.  ^6,  38 
Am.  Rep.  787;  Jones  v.  Williamsburg,  97 
Va.  722,  47  L.R.A.  294,  34  S,  E.  883; 
Lafayette  v.  Timberlake,  88  Ind.  330. 

The  judgment  is  therefore  affirmed. 

Campbell,   Ch.   J.,  and  Garrlgnes,   J., 

concur, 
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NICHOLAS  COLSCH,   Sr., 

V. 

CHICAGO,    MILWAUKEE,    &    ST.    PAUL 
RAILWAY  COMPANY,  Appt. 

(149   Iowa,   176,    127   N.  W.   198.) 

Carrier  —  freezing  of  live  stock  —  lia- 
bility. 

1.  A  carrier  which  receives  for  transpor- 
tation a  carload  of  live  stock,  and  places  it 
on  a  side  track  awaiting  the  arrival  of  a 
train  of  which  the  car  is  to  become  a  part» 
is  bound  to  use  only  ordinary  and  reason- 
able care  to  avoid  injury  to  the  stock  by 
cold,  and  is  liable  for  injury  to  the  stock 
through  freezing  only  where  common  pru- 
dence would  have  required  it  to  anticipate 
that  freezing  conditions  were  probable,  and 

Note, —  Carrier* 8  liability  for  injury  to 
live  stock  hy  weather  conditions. 

This  note  embraces  only  cases  where  the 
injury  was  due  to  the  direct  effect  of  the 
weather  upon  the  live  stock,  and  does  not 
include  injury  by  floods. 

As  to  the  duty  of  a  carrier  to  shower  hogs 
during  shipment,  see  Peck  v.  Chicago,  G. 
W.  R.  Co.  10  L,R.A.(N.S.)  883,  and  note. 

Where  the  weather  conditions  arising 
during  shipment  are  so  unusual  as  not  to 
be  reasonably  anticipated,  the  carrier  will 
not  be  liable  for  injury  to  stock  by  such 
conditions. 

Thus,  in  Jones  v.  Minneapolis  &  St.  L. 
R.  Co.  91  Minn.  229,  103  Am.  St.  Rep.  507, 
97  N.  W.  893,  where  a  train  was  stalled, 
and  cattle  were  frozen  to  death  in  one  of 
the  worst  blizzards  that  had  ever  occurred 
in  that  locality,  and  it  appeared  that  the 
engine  was  of  sufficient  capacity  for  the 
train  under  ordinary  conditions,  and  that 
there  was  no  reason  to  anticipate  the  un- 
usual storm,  it  was  Ijcld  that  the  company 
was  not  liable.  (For  snowstorm  as  act  of 
God  which  relieves  carrier  from  liability, 
see  note  to  Cormack  v.  New  York,  N.  H.  & 
H.  R.  Co.  24  L.R.A.(N.S.)    1209.) 

And  in  Louisville  &  N.  R.  Co.  v.  War- 
fleld,  30  Ky.  L.  Rep.  362,  08  S.  W.  313, 
where  mules  contracted  pneumonia  during 
transportation  and  while  in  defendant's 
pens,  in  denying  recovery  on  the  ground 
that  it  was  not  shown  that  the  condition  of 
the  mules  was  duo  to  the  negligence  of  the 
defendant,  the  court  says:  ''The  stock 
pens  at  each  of  the  points  mentioned  were 
sufficient  to  properly  care  for  and  protect 
the  stock  received  at  that  point  for  ship- 
ment, or  unloaded  to  be  fed  at  that  point, 
under  usual  weather  conditions;  and  if  the 
snowstorm  and  extreme  cold  weather  ex- 
perienced on  the  13th  and  14th  of  February, 
and  while  this  stock  in  question  was  in 
transit,  or  unloaded  for  the  purpose  of 
being  fed  at  the  points  above  designated, 
were  unprecedented  and  unusual  for  that 
climate,  the  defendant  company  would  not 
34  L.R.A.(N.S.) 


to  provide  against  them  by  sheltering  the 
animals. 

Evidence  —  burden  of  proof  —  injury 
to  live  stock  in  possession  of  carrier. 

2.  Where  the  owner  accompanies  his  live 
stock  during  its  transportation  by  a  car- 
rier, he  has  the  burden  of  showing  that  in- 
jury to  it  by  freezing  was  due  to  negligence 
on  the  part  of  the  carrier. 

Same  —  admission  of  shipper  —  admis- 
sibility. 

3.  Upon  the  question  of  the  liability  of  a 
carrier  for  injury  to  live  stock  in  transit, 
evidence  is  admissible  of  admissions  by  the 
owner  to  a  conductor  of  the  train,  that  his 
agent  in  loading  the  car  had  put  too  many 
animals  in  it. 

Same  —  opinion  evidence  —overloaded 
car. 

4.  A  stock   shipper   may  be   allowed  to 

- 

be  liable  for  loss  or  injury  to  stock  caused 
by  unprecedented  climatic  conditions." 

Even  if  the  carrier  is  guilty  of  n^ligent 
delay  in  the  shipment,  but  for  which  the 
stock  would  not  have  been  subjected  to  the 
unprecedented  cold  and  snowstorm  which 
caused  the  injury,  the  carrier  will  not  be 
liable,  as  the  act  of  God,  and  not  the  neg- 
ligence of  the  defendant,  was  the  proxi- 
mate cause  of  the  injury.  Herring  v.  Chesa- 
peake &  W.  R.  Co.  101  Va.  778,  45  S.  E. 
322.  (In  this  connection,  see  note  to  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Logan,  S.  &  Co. 
29  L.R.A.(N.S.)  603,  as  to  burden  resting 
upon  carrier  to  negative  negligence  on  its 
part  to  a  loss  caused  by  act  of  God.  And 
see  note  to  Armstrong  v.  Illinois  C.  R. 
Co.  29  L.R.A.(N.S.)  671,  as  to  duty  of  car- 
rier, where  act  of  God  has  occurred  or  is 
threatened.) 

But  where  the  weather  to  which  stock  is 
exposed  because  of  negligent  delay  on  the 
part  of  the  carrier  is  not  so  unusual  as  not 
to  be  reasonably  expected  at  that  season, 
it  will  not  be  excused  from  liability  on  that 
ground,  as  such  weather  conditions  are 
not  the  act  of  God  in  the  legal  sense  of  the 
term.  Texas  &  P.  R.  Co.  v.  Smissen,  31 
Tex.  Civ.  App.  549,  73  S.  W.  42;  Texas  k 
P.  R.  Co.  V.  Coggin,  44  Tex.  Civ.  App.  423, 
99  S.  W.  1062. 

Neither  will  the  carrier  be  relieved  from 
liability  if,  by  proper  care,  the  effects  of 
the  severe  weather  could  have -been  avoided. 

Thus,  in  McCrary  v.  Missouri,  K.  k  T.  R. 
Co.  99  Mo.  App.  518,  74  S.  W.  2,  the  car- 
rier was  held  liable  for  the  loss  of  hogs 
due  to  unnecessary  delay  at  certain  pointe, 
whereby  the  cars  were  left  standing  for 
several  hours  in  the  heat,  causing  the  hogs 
to  become  overheated  more  than  they  would 
if  the  cars  had  been  kept  moving;  and  this 
liability  was  not  affected  by  the  fact  that 
they  were  delivered  at  their  destination  on 
scheduled  time. 

In  Nelson  v.  Great  Northern  R.  Co.  28 
Mont.  297,  72  Pac.  642,  the  carrier  was 
held  liable  for  injury  to  sheep,  which  it 
accepted  for  shipment  at  a  time  when  it 
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testify  in  an  action  against  a  carrier  for 
injury  to  live  stock,  that  the  car  in  which 
the  stock  was  shipped,  which  he  saw,  was 
overloaded. 

Same  —  probability  of  cattle  freezing. 
5.  Stock  shippers  who  saw  a  carload  of 
cattle  which  were  alleged  to  have  been 
injured  by  freezing  may  be  permitted  to 
testify  as  to  whether  or  not  cattle  would 
freeze  in  such  a  car  with  a  temperature 
such  as  was  shown  to  have  existed  at  the 
time. 

(Evans  and  Weaver,  J  J.,  dissent.) 

July   9,   1910.) 

APPEAL  by  defendant  on  a  judgment  of 
the  District  Court  for  Allamakee 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
stock  while  in  defendant's  possession  for 
transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  B.  Hendrlck,  H.  H.  Stll- 
well,  J.  C.  Cook,  and  H.  Loomis,  for  ap- 
pellant. 

Mr.  William  S.  Hart,  for  appellee: 

When  appellee  proved  the  delivery  of  the 
cattle,  and  the  delay  occurring  during 
transportation,  and  their  receipt  in  a  dam- 
aged condition,  the  burden  of  relieving  it- 
self of  liability  was  clearly  upon  appellant. 

McCoy  v.  Keokuk  &  D.  M.  R.  Co.  44 
Iowa,  424;  Kinnick  Bros.  ▼.  Chicago,  K.  I. 
&  P.  R.  Co.  69  Iowa,  605,  29  N.  W.  772; 
Chapin  v.  Chicago,  M.  &  St.  P.  R  Co.  79 
Iowa,  582,  44  N.  W.  820;  Nelson  v.  Great 
Northern  R.  Co.  28  Mont.  297,  72  Pac.  642; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Ditmars, 
3  Kan.  App.  459,  43  Pac.  833 ;  St.  Louis  & 
S.  F.  R.  Co.  V.  Parmer,  —  Tex.  Civ.  App. 
— ,  30  S.  W.  1109;  Western  R.  Co.  v.  Har- 


well, 91  Ala.  340,  8  So.  049 ;  Louisville  k 
N.  R.  Co.  V.  Hawley,  10  Ky.  L.  Rep.  117; 
Illinois  C.  R  Co.  v.  Adams,  42  111.  474,  92 
Am.  Dec.  85;  SchaefTer  v.  Philadelphia  ft 
R.  R  Co.  168  Pa.  209,  47  Am.  St.  Rep. 
884,  31  Atl.  1088;  Richmond  &  D.  R  Co. 
V.  Trousdale  ft  Sons,  99  Ala.  389,  42  Am. 
St.  Rep.  69,  13  So.  ^3;  Johnson  v.  Ala- 
bama ft  V.  R  Co.  69  Miss.  191,  30  Am. 
St.  Rep.  534,  11  So.  104;  Missouri  P.  R. 
Co.  V.  Scott,  4  Tex.  Civ.  App.  76,  26  S.  W. 
239;  Toledo,  W.  ft  W.  R  Co.  v.  Hamilton, 
76  111.  393 ;  Oxley  v.  St.  Louis,  K.  O.  ft  N. 
R  Co.  66  Mo.  629 ;  Taylor  B.  ft  H.  R.  Co. 
V.  Montgomery,  4  Tex.  App.  Cir.  Cas. 
(Willson)  401,  16  8.  W.  178;  Anderson 
V.  Atchison,  T.  ft  S.  F.  R.  Co.  93  Mo.  App. 
679,  67  S.  W.  707 ;  St.  Louis,  L  M.  ft  S.  R 
Co.  V.  Lesser,  46  Ark^  236 ;  Burke  v.  United 
States  Exp.  Co.  87  111.  App.  505;  Chicago, 
St.  L.  ft  N.  O.  R  Co.  V.  Abels,  60  Miss. 
1017;  Louisville  ft  N.  R  Co.  v.  Wynn,  88 
Tenn.  320,  14  S.  W.  311;  Giblin  ▼.  Nation- 
al S.  S.  Co.  8  Misc.  22,  28  N.  Y.  Supp.  69; 
Lindsley  v.  Chicago,  M.  ft  St.  P.  R  Co.  36 
Minn.  539,  1  Am.  St.  Rep.  692,  33  N.  W. 
7;  Boehl  v.  Chicago,  M.  ft  St.  P.  R  Co. 
44  Minn.  191,  46  N.  W.  333;  2  GreenL  Er. 
219. 

A  common  carrier  cannot  excuse  itself 
for  delay  in  transportation  or  damage  to 
freight,  by  showing  that  it  did  not  possess 
the  necessary  equipment,  cars,  engines, 
yards,  or  sheds,  or  other  facilities  for  the 
safety  and  care  of  freight;  nor  that  a  de- 
lay was  limited  until  the  departure  of  its 
next  regular  train,  only. . 

Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518, 
7  L.R.A.  280,  18  Am.  St.  Rep.  381,  44  N. 
W.  800;  Alabama  ft  V.  R.  Co.  v.  Sparks,  71 


had  knowledge  that  here  was  one  of  the 
worst  blizzards  ever  known  along  its  road. 

In  Feinberg  v.  Delaware,  L.  ft  W.  R  Co. 
52  N.  J.  L.  451,  20  Atl.  35,  where  cattle 
were  frozen  wliile  in  the  carrier's  sheds 
awaiting  the  subsidence  of  an  unusually 
severe  storm,  and  it  appeared  that  a  better 
shelter  for  them  belonging  to  the  carrier 
was  available,  it  was  held  that  the  com- 
pany was  liable. 

And  in  Missouri  P.  R.  Co.  v.  Cornwall, 
70  Tex.  611,  8  S.  W.  312,  where  cattle  were 
injured  by  hot  weather  and  delay  and  fail- 
ure to  water  them,  it  was  held  that  it  was 
proper  to  refuse  a  request  to  instruct  the 
jury  that  "if  any  cattle  were  injured  or 
had  died  from  effects  of  being  overheated 
on  account  of  hot  weather,  then  plaintiff 
could  not  recover  for  such  loss,"  as  it  would 
have  been  misleading,  if  understood  as 
eliminating  the  condition  of  the  weather  in 
determining  the  question  of  the  want  of 
care  on  the  part  of  defendant  as  to  facili- 
ties for  watering  the  cattle. 

The  effect  of  a  special  contract  limiting 
the  liabilitv  on  the  part  of  the  carrier  for 
34  L.R.A.(N.S.) 


injury  to  stock  depends  upon  the  rule 
adopted  by  the  court  as  to  the  right  of  the 
carrier  to  contract  against  its  own  negli- 
gence. 

Thus,  in  Moulton  ▼.  St.  Paul,  M.  ft  M. 
R  Co.  31  Minn.  85,  47  Am.  Rep.  781,  16 
N.  W.  497,  where  a  shipper  agreed  to  re- 
lieve the  carrier  from  liability  fdr  delay 
in  transportation  and  other  injury  not  due 
to  the  carrier's  wilful  negligence,  and  the 
horses  shipped  died  as  a  result  of  pro- 
longed exposure  to  cold  because  of  defend- 
ant's negligent  detention  of  the  train,  it 
was  held  that  the  company  was,  neverthe- 
less, liable,  as  it  could  not,  by  contract, 
relieve  itself  from  liability  for  its  own 
negligence. 

But  in  Cragin  r.  New  York  C.  R.  Co.  51 
N.  Y.  61,  10  Am.  Rep.  559,  where,  in  con- 
sideration of  a  reduced  rate,  a  shipper 
agreed  to  exempt  the  carrier  from  liability 
for  injury  to  hogs  due  to  heat,  it  was  held 
that  he  could  not  recover  for  the  injury 
from  the  heat,  due  to  defendant's  negligence 
in  failing  properly  to  water  and  sprinkle 
them.  R.  L  a. 
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Miss.  767,  16  So.  263;  Taylor  B.  &  H.  R. 
Co.  V.  Montgomery,  4  Tex.  App.  Civ.  Cas. 
(Willson)  401,  16  S.  W.  178;  Lawrence  v. 
Texas  C.  R.  Co.  25  Tex.  Civ.  App.  293,  61 
S.  W.  343;  Pniitt  v.  Hannibal  &  St.  J.  R. 
Co.  62  Mo.  627;  Tucker  v.  Pacific  R.  Co. 
50  Mo.  386;  Johnson  v.  Alabama  &  V.  R. 
Co.  69  Miss.  191,  30  Am.  St.  Rep.  534,  11 
So.  104;  Toledo,  W.  &  W.  R.  Co.  v.  Ham- 
ilton, 76  111.  393;  Bills  v.  New  York  C.  R. 
Co.  84  N.  Y.  6;  Illinois  C.  R.  Co.  v.  Adams, 
42  111.  474,  92  Am.  Dec.  85;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Lesser,  46  Ark.  236. 

Deemer,    Ch.   J.,   delivered   the   opinion 
of  the  court; 

The  petition  alleges,  in  substance,  that  in 
March,  1900,  plaintiff  delivered  to  defend- 
ant, a  common  carrier,  at  St.  Paul,  ^linne- 
sota,  a  carload  of  cattle  in  good  condition, 
to  be  transported  to  Lansing,  this  state; 
that  defendant  failed  in  its  duty  as  a  com- 
mon carrier,  and  in  its  contract  obliga- 
tions to  plaintiff,  in  that  from  the  time  of 
the  undertaking  to  transport  said  cattle  it 
failed  to  exercise  the  diligence  required  by 
law  to  protect  the  same  from  injury  by  ex* 
posure  and  freezing,  and  so  that,  when  Lan- 
sing was  reached,  several  of  the  cattle  were 
found  frozen  to  death,  and  the  others  were 
more  or  less  injured  from  the  exposure  and 
freezing;  that  at  all  times  defendant  had 
notice  and  knowledge  respecting  the  con- 
dition of  the  cattle,  and  the  injuries  being 
inflicted  thereto,  nothwithstanding  which 
it  took  no  steps  to  relieve  the  same  from 
thd  danger  to  which  they  were  exposed.  It 
ia  specifically  alleged,  that  after  receipt  of 
the  cattle  at  St.  Paul,  the  defendant  trans- 
ported the  car  to  Newport,  a  station  a  few 
miles  distant,  where  the  car  was  left 
"standing  on  a  side  track,  in  an  unshel- 
tered and  exposed  position,  for  a  period 
of  several  hours,  and  until  said  cattle  be- 
came badly  frozen;"  that  this  was  against 
the  protest  of  plaintiff,  and  against  his  de- 
mand "that  said  stock  be  removed  from 
where  they  were  so  left  within  a  reasonable 
time,  and  forwarded  to  their  destination, 
or  unloaded  and  placed  in  proper  shelter." 
Defendant  denied  the  negligence  specifically 
charged;  denied  that  the  conditions  were 
such  as  to  make  it  necessary  to  unload  the 
cattle  or  treat  them  otherwise  than  it  did^; 
alleged  that  the  car  was  forwarded  by  the 
first  regular  train  leaving  Newport,  and 
carried  forward  without  unnecessary  delay. 
It  also  denied  that  the  cattle  were  frozen 
or  injuriously  affected  by  the  weather  while 
they  stood  upon  the  side  track,  or  at  any 
other  time  while  in  defendant's  possession, 
"and  denied  that  plaintiff  has  been  dam- 
aged by  any  fault  or  negligence  or  breach 
oi  duty  on  its  part." 
34  L.R.A.(N.S.) 


In  order  to  make  out  his  case  under 
these  issues,  plaintiff  introduced  testimony 
to  show  that  the  cattle  were  in  good  con- 
dition, when  loaded  in  the  car;  that  the 
loading  was  completed  by  7  o'clock  in  the 
evening,  wlien  the  car  was  taken  by  a 
switch  engine  to  Newport,  where  it  was 
placed  upon  a  side  track  and  allowed  to 
remain  for  about  four  hours  before  being 
started  on  its  journey  south.  As  a  witness, 
plaintiff  further  says  that  he  accompanied 
the  car  from  the  start;  that  the  night  was 
clear  and  cold,  and  that  it  grew  colder  as 
it  advanced;  that  the  country  west  and 
north  of  Newport  is  open  and  flat  and  of 
lower  elevation  than  the  station,  and  that 
a  hard  wind  was  blowing  from  the  north- 
west; that  the  cattle  were  severely  chilled 
during  the  long  wait  on  the  side  track,  and 
that  he  tried  in  vain  to  find  assistance  in 
giving  them  protection,  but  there  was  no 
one  at  the  station  but  the  telegraph  oper- 
ator, to  whom  he  appealed,  but  who  failed 
to  take  any  steps  to  alleviate  the  condition 
of  distress.  He  further  testified — and  with- 
out dispute — ^that  live  stock  loaded  in  a 
car  suffer  more  severely  from  wind  and 
cold  when  the  car  is  at  a  standstill  than 
when  moving.  Also,  that  aa  the  train  in 
question  proceeded  south,  moderated  tem- 
perature was  experienced.  There  was,  then, 
evidence  respecting  the  condition  of  the 
cattle  when  delivered  at  the  place  of  desti- 
nation. The  defendant  offered  in  evidence 
a  written  contract  under  which  the  ship- 
ment was  made,  and  in  such  contract  these 
provisions,  among  others,  appear:  Tliat 
the  company  shall  not  be  liable  for  injury 
arising  from  delay  in  transportation;  that 
the  owner  in  charge  of  stock  shall  bear  all 
expense  of  feeding  and  watering  during 
tranportation.  Evidence  was  also  intro- 
duced respecting  the  weather  conditions  at 
the  time,  as  to  the  conduct  of  the  train 
from  Newport  south,  and  as  to  the  condi- 
tion of  the  cattle  when  delivered.  The  tes- 
timony for  defendant  tended  to  show  that 
the  damages  to  plaintiff's  stock  could  not 
have  been  due  to  weather  conditions,  or  to 
the  conduct  of  the  train  from  Newport 
southward  on   defendant's  line. 

The  trial  court,  in  view  of  this  testimony 
and  the  issues  tendered  by  the  pleadings, 
gave  the  following,  among  other,  instruc- 
tions: "If  there  was  delay  in  the  transpor- 
tation of  the  cattle,  the  defendant  was  re- 
quired to  use  the  highest  degree  of  care 
during  thd  delay  for  their  safety.  If  the 
removal  of  the  cattle  from  the  car  during 
the  time  of  the  delay,  or  at  any  time  while 
in  the  defendant's  possession,  was  neces- 
sary for  their  protection  from  injury,  and 
it  WPJ3  possible  to  remove  them,  defendaht 
was  Usund  to  do  so,  and  was  bound  to  give 
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them  whatever  personal  attention  was  nec- 
essary for  their  protection,  during  the 
whole  time  the  cattle  were  in  possession  of 
defendant.  When  the  defendant  contracted 
to  carry  the  cattle  to  thoir  destination,  the 
law  imposed  upon  it  an  obligation  to  carry 
them  in  a  proper  manner,  and  deliver 
them  in  good  condition,  considering  the 
ordinary  perils  of  the  road;  and  if  it 
failed  to  deliver  them  in  such  condition, 
it  is  responsible  in  damages  for  such  fail- 
ure, unless  it  can  excuse  itself  by  show- 
ing that  the  damage  was  caused  by  some 
condition  beyond  its  power  to  know  of  and 
prevent." 

These  instructions  are  challenged  by  de- 
fendant for  the  reason  that  they  imposed 
upon  defendant  the  highest  degree  of  care 
known  to  the  law,  whereas,  under  the  facts 
disclosed  by  the  record,  nothing  more  than 
ordinary  care  was  required.  It  must  be 
borne  in  mind  that  there  was  no  negligent 
delay  in  the  shipment  of  the  cattle.  They 
were  taken  on  defendant's  first  regular 
train  leaving  Newport  after  their  arrival 
at  that  point,  and  it  is  not  claimed  that 
defendant's  train  schedules  were  inade- 
quate, or  that  the  animals  should  have 
gone  forward  from  Newport  at  an  earlier 
hour  than  they  did.  It  is  defendant's 
treatment  of  the  cattle  while  at  Newport 
awaiting  the  arrival  of  a  southbound  train, 
which  is  relied  upon  as  a  ground  for  re- 
covery. Plaintiff  says  that  defendant  was 
negligent  in  its  care  of  the  cattle  at  this 
point,  while  defendant  denies  it.  The  trial 
court  instructed  that  defendant's  duty  was 
to  exercise  the  highest  degree  of  care  in  the 
seJety  of  the  cattle,  and  that  it  could  not 
excuse  itself,  except  by  showing  that  the 
damage  was  caused  by  some  conditions 
which  were  beyond  its  power  to  know  of 
and  prevent.  As  already  observed,  this  is 
not  a  case  where  the  carrier  is  charged 
with  delay  in  the  shipment  of  the  stock; 
nor  is  plaintiff  relying  upon  the  presump- 
tions arising  where  one  shows  the  deliv- 
ery of  property  in  good  condition  to  a  car- 
rier, and  a  redelivery  by  the  carrier  to  the 
shipper  of  the  goods  in  a  damaged  condi- 
tion. Here  plaintiff  pleaded  and  attempted 
to  prove  defendant's  negligent  treatment 
of  the  cattle  while  at  Newport,  and  the 
degree  of  care  which  the  law  imposed  upon 
it  in  caring  for  the  stock  during  the  delay 
was  an  incident  of  the  shipment.  In  this 
connection  it  must  be  remembered  that 
plaintiff  accompanied  his  stock,  was  with 
them  at  Newport,  and,  as  he  says,  notified 
defendant's  employees  of  the  dangers  in- 
cident to  the  change  in  climatic  conditions. 
.  As  we  understand  it,  the  degree  of  care 
required  of  a  carrier  under  such  circum- 
stances is  not  the  highest,  but  ordinary  and 
34  L.R.A.{N.S.) 


reasonable,  care, — such  care  as  an  ordinar- 
ily careful  person  would  exercise  under  the 
same  or  similar  circumstances.  See,  as  sup- 
porting this  rule,  German  v.  Chicago  8c  N. 
R.  Co.  38  Iowa,  127;  Beard  v.  niiuois  C. 
R.  Co.  79  Iowa,  618,  7  L.R.A.  280,  18  Am. 
St.  Rep.  381,  44  N.  W.  800;  Peterson  t. 
Chicago,  M.  &  St.  P.  R.  Co.  19  8.  D.  122, 
102  N.  W.  595;  McGraw  v.  Baltimore  &  O. 
R.  Co.  18  W.  Va.  361,  41  Am.  Rep.  696; 
Truax  v.  Philadelphia,  W.  &  B.  R.  Co.  3 
Houst.  (Del.)  233;  Peck  v.  Weeks,  54 
Conn.  145;  Chapin  v.  Chicago,  M.  k  St.  P. 
R.  Co.  79  Iowa,  582,  44  N.  W.  820.  It  is 
generally  held  that  where  goods  of  a  ptr- 
ishable  nature  are  injured  or  practica'^ly 
destroyed  by  a  sudden  and  unexpect.ed 
freeze,  or  from  other  cause  of  a  like  na- 
ture, the  carrier  is  not  liable,  in  the  ab- 
sence of  a  showing  of  negligence  on  its 
part.  If  the  transportation  is  being  car- 
ried on  at  a  season  of  the  year  and  in  a 
locality  when  a  freezing  spell  is,  in  the 
nature  of  things,  probable,  the  carrier  will 
be  held  liable  for  loss  or  injury  to  perish- 
able goods  caused  by  their  being  frozen, 
only  when  common  prudence  would  have 
required  it  to  anticipate  such  weather  con- 
ditions as  were  probable,  and  to  provide 
against  them  by  sheltering  the  goods.  Or- 
dinary care  and  prudence  upon  its  part  is 
all  that  is  required.  See,  as  supporting 
this  view.  Vail  v.  Pacific  R.  Co.  63  Mo. 
230;  Swetland  v.  Boston  &  A.  R.  Corp.  112 
Mass.  276;  American  Exp.  Co.  ▼.  Smi)h, 
33  Ohio  St.  511,  31  Am.  Rep.  561;  Nafii- 
ville  &  C.  R.  Co.  V.  David,  6  Heisk.  2«1, 
19  Am.  Rep.  594.  See  also:  Chicago,  I. 
&  L.  R.  Co.  V.  Woodward,  164  Ind.  360,  72 
N.  E.  558,  73  N.  E.  810;  Black  v.  Chica^, 

B.  &  Q.  R.  Co.  30  Neb.  197,  46  N.  W.  428; 
Illinois  C.  R.  Co.  v.  Holt,  29  Ky.  L.  Rep. 
135,  92  S.  W.  540;  Maslin  v.  Baltimore  & 
O.  R.  Co.  14  W.  Va.  180,  35  Am.  Rep.  748; 
Nasli ville  &  C.  R.  Co.  v.  Jackson,  6  Heisk. 
271;  Parsons  v.  Hardy,  14  Wend.  215,  28 
Am.  Dec.  521 ;   Vencill  v.  Quincy,  O.  &  K. 

C.  R.  Co.  132  Mo.  App.  722,  112  S.  W.  1030. 
One  of  the  leading  cases  on  this  subject 

is  St.  Louis  &  S.  F.  R.  Co.  v.  Brosius, 
47  Tex.  Civ.  App.  647,  105  S.  W.  1131, 
from  which  we  quote  the  following:  "If  a 
burden  rested  upon  appellant  to  account 
for  the  origin  of  the  disease,  and  to  show 
absence  of  negligence  on  its  part,  then  the 
court  properly  submitted  the  issue,  and  it 
was  the  province  of  the  jury  to  determine 
whether  or  not  this  had  been  done.  In 
this  state  a  carrier  assumes  the  same  de- 
gree of  liability  in  the  carriage  of  live 
stock  as  it  does  in  any  other  class  of 
freight,  subject  to  such  exceptions,  on  ac- 
count of  the  inherent  nature  of  the  prop- 
erty, as  justice  and  common  fairness  would 
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impose.  Missouri  P.  R.  Co.  v.  Harris,  67 
Tex.  166,  2  S.  W.  675.  We  tnow  of  no  es- 
tablished rule  by  which  to  determine  with 
exactness  in  every  case  what  injuries  fur- 
nish, from  their  mere  piesence,  prima  facie 
evidence  of  negligence,  and  those  that  do 
not.  But  we  feel  sure  that  the  mere  fact 
that  an  animal  apparently  sound  when  de- 
livered for  shipment  arrives  at  it  destina- 
tion sick  with  a  disorder  such  as  pneu- 
monia should  not  raise  the  presumption 
that  the  carrier  had  been  guilty  of  negli- 
gence which  caused  it.  Weed  v.  Interna- 
tional &  G.  N.  R.  Co.  21  Tex.  Civ.  App.  689, 
63  S.  W.  356;  Louisville  &  N.  R.  Co.  v. 
Wathen,  22  Ky.  L.  Rep.  82,  49  S.  W.  185, 
Id.  23  Ky.  L.  Rep.  2128,  66  S.  W.  714; 
Hussey  v.  Saragossa,  3  Woods,  380,  Fed. 
Cas.  No.  6,949;  New  York,  L.  E.  &  W.  R. 
Co.  V.  Estill,  147  U.  S.  617,  37  L.  ed.  304, 
13  Sup.  Ct.  Rep.  444;  Long  v.  Pennsyl- 
vajiia  R.  Co.  147  Pa.  343,  14  L.R.A.  741,  30 
Am,  St.  Rep.  732,  23  Atl.  459;  Schaeffer 
V.  Philadelphia  &  R.  R.  Co.  168  Pa.  209,  47 
Am.  St.  Rep.  884,  31  Atl.  1088;  Pennsyl- 
vania R.  Co.  V.  Raiordon,  119  Pa.  677,  4 
Am.  St.  Rep.  670,  13  Atl.  324." 

Some  expressions  which  seem  to  run 
counter  to  these  views  are  to  be  found  in 
Kinnick  Bros.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
69  Iowa,  665,  29  N.  W.  772.  They  were  not 
necessary,  However,  to  the  decision,  and  in 
BO  far  as  they  are  opposed  to  the  rule 
here  announced  they  must  be  disapproved. 
There  is  nothing  in  Swiney  v.  American 
Exp.  Co.  144  Iowa,  342,  115  N.  W.  212, 
122  N  W.  957,  which  runs  counter  to  this 
view.  In  that  case  the  doctrine  of  ordi- 
nary and  reasonable  care  and  prudence  in 
the  handling  of  live  stock  and  perishable 
property  is  expressly  recognized  and  ap- 
plied; but,  as  the  owner  did  not  accompany 
the  animal  which  was  being  shipped,  the 
burden  was  held  to  be  upon  the  defendant 
to  show  that  the  injury  to  the  hog  did  not 
occur  through  its  negligence.  In  reviewing 
the  cases  bearing  upon  the  degree  of  care 
which  a  carrier  owes  when  the  subject  of 
shipment  is  live  stock  or  other  perishable 
goods,  confusion  has  sometimes  resulted 
through  a  failure  to  consider  the  fact  that 
the  owner  was  not  in  personal  charge  of 
the  goods.  The  degree  of  care  on  the  part  of 
the  carrier  is  the  same  in  either  case,  but 
where  the  shipper  accompanies  the  proper- 
ty, the  burden  is  upon  him,  as  we  shall 
presently  see,  of  showing  that  the  damage 
did  not  result  through  any  fault  of  his  own 
in  loading  or  caring  for  the  stock.  And,  as 
a  general  rule,  he  must  also  show  such 
a  state  of  facts  as  makes  out  a  prima  facie 
case  of  negligence  on  the  part  of  the  de- 
fendant. 

2.  T\\e  instruction  quoted,  as  well  as 
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others,  placed  the  burden  upon  defendant 
of  showing  that  the  damages  done  to  the 
cattle  were  not  the  result  of  its  (defend- 
ant's) negligence.  Plaintiff  in  this  case 
accompanied  the  stock,  and  he  assumed  the 
burden  of  proving  defendant's  negligence 
not  only  in  his  pleading,  but  in  the  intro- 
duction of  his  testimony.  The  rule  in  this 
state,  and  the  rule  which  generally  obtains 
in  such  cases,  is  as  follows:  "But  where  the 
shipper  accompanies  the  live  stock  on  the 
transit,  the  burden  is  not  on  the  carrier 
to  prove  that  loss  or  injury  was  occasioned 
by  the  inherent  or  natural  propensities  of 
the  animals  themselves,  since  in  that  case 
the  carrier  has  not  the  sole  custody  of  the 
animals.  In  such  a  case  no  presumption 
of  negligence  arises  merely  from  the  loss 
or  injury.  Where  the  shipper  is  in  charge 
of  his  own  live  stock  in  transit,  he  is  pre- 
sumed to  know  the  cause  of  the  loss  or  in- 
jury." St.  Louis,  &  S.  F.  R.  Co.  v.  Wells, 
81  Ark.  469,  99  S.  W.  534;  Adams  Exp.. 
Co.  V.  Bratton,  100  111.  App.  563. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Greening,  30  Ky.  L.  Rep.  1180,  100  S.  W. 
825,  the  court  said:  "The  evidence  is  un- 
contradicted that  when  the  stock  were 
delivered  to  the  carriers  at  Moreland,  Ken- 
tucky, they  were  in  first  class  condition; 
when  they  were  received^  by  the  shipper  at 
Atlanta,  Georgia,  they  were  bruised,  cut, 
starved,  and  otherwise  greatly  injured. 
Neither  appellee  nor  any  person  represent- 
ing him  accompanied  the  stock.  They  were 
in  the  exclusive  care  and  custody  of  the 
carrier  from  the  time  they  were  received 
until  their  delivery,  and,  under  circum- 
stances like  these,  the  carrier  will  not  be 
exonerated  from  liability  merely  by  intro- 
ducing its  employees  to  show  that  it  was 
not  guilty  of  any  negligence  in  the  trans- 
portation. It  is  true  that  carriers  of  live 
stock  are  not  insurers,  as  are  carriers  of 
goods  and  other  inanimate  freight,  but,  as 
said  in  Louisville,  Q.  &  L.  R.  Co.  v.  Hedger, 
9  Bush,  645,  15  Am.  Rep.  740:  'The  com- 
pany, when  it  undertakes  the  exercise  of 
this  public  employment,  should  be  held  to 
a  greater  degree  of  diligence  than  that  re- 
quired of  a  mere  bailee.  The  liability  of 
the  carrier,  it  is  true,  is  greatly  lessened 
by  relaxing  the  rule  applicable  to  carrying 
ordinary  goods  and  wares.  Still,  this 
modification  of  the  principle  does  not  re- 
lieve him  from  that  high  degree  of  diligence 
that  the  nature  of  the  employment  re- 
quires. In  affording  means  of  transpor- 
tation, the  company  should  be  held  to  that 
degree  of  care  and  diligence  that  a  prudent 
and  careful  person  would  exercise  in  such 
matters,  and  if  the  live  stock  should  be 
lost  or  injured  while  in  the  custody  and 
care  of  the  company  or  its  agents  for  trans- 


1018 


lOVVA  SUPREME  COURT. 


July, 


porta tion,  this  should  be  prima  facie  evi- 
dence of  negligence,  and  the  burden  of  proof 
is  on  the  carrier  to  rebut  this  presumption.' 
Where,  however,  the  shipper  accompanies 
tlie  stock,  then  a  different  rule  as  to  the 
burden  of  proof  obtains.  Thus,  in  the 
case  supra,  it  is  said:  'Wiiere  the  owner 
contracts,  however,  to  load  and  unload  his 
stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  doett 
in  fact  do  so,  the  burden  of  proof,  where 
the  company  is  charged  with  negligence 
for  the  loss  or  injury  to  the  stock,  is  upon 
the  owner,  as  the  party  who  has  the  care 
of  the  stock  is  presumed  to  know  how  the 
injury  occurred,  and  must  himself  suffer 
the  loss,  unless  negligence  is  shown  on  the 
part  of  the  carrier  or  his  employees.'  To 
the  same  effect  is  Louisville  &,  N.  R.  Go. 
V.  Wathen,  22  Ky.  L.  Rep.  82,  49  S.  W. 
186;  Louisville  &  N.  R.  Co.  v.  Harned, 
23  Ky.  L.  Rep.  1651,  66  S.  W.  25.  In 
Hutchinson  on  Carriers,  §  1357,  the  rule 
is  thus  stated:  'If  live  stock  which  is 
being  transported  is  under  the  carrier's  ex- 
clusive control,  its  delivery  at  destination 
in  an  injured  condition  will  be  prima  facie 
evidence  that  the  injury  arose  from  some 
cause  for  which  he  was  responsible,  and  he 
will  be  liable  to  the  extent  to  which  the 
shipper  is  damaged,  unless  he  can  show 
that  the  injury  resulted  from  a  cause  for 
which  he  will  be  excused  by  the  law,  or  by 
the  terms  of  his  contract.  But  where,  as  is 
frequently  the  case,  the  shipper  accom- 
panies his  live  stock  for  the  purpose  of 
caring  for  it  during  the  transportation,  the 
same  rule  as  to  the  burden  of  proof  is  held 
not  to  apply.  The  stock  is  not  in  the  car- 
rier's exclusive  control  or  custody,  nor  are 
his  means  of  information  superior  to  those 
of  the  shipper,  who  is  in  a  position  to  know 
as  well  as  the  carrier  of  the  causes  which 
produce  the  injury.  In  order,  therefore, 
that  the  shipper  who  accotnpanies  his  live 
stock  may  recover  for  injuries  received 
by  him  during  the  transportation,  he  must 
not  only  show  that  he  himself  was  free 
from  negligence,  but  that  the  injuries  were 
caused  by  a  breach  of  duty  on  the  part  of 
the  carrier.'  Therefore,  the  stock  having 
been  received  by  the  carrier  in  good  con- 
dition, and  being  in  their  exclusive  cus- 
tody, and  not  accompanied  by  the  owner, 
the  burden. of  proof  was  upon  them  to  show 
how  the  injuries  received  by  the  stock  oc- 
curred, and  that  they  were  not  attributable 
to  their  negligence."  Our  own  cases  sup- 
port this  view.  See  Faust  v.  Chicago  & 
N.  W.  R.  Co.  104  Iowa,  241,  65  Am.  St. 
Rep.  454,  73  N.  W.  623;  Grieve  v.  Illinois 
C.  R.  Co.  104  Iowa,  064,  74  N.  W.  192; 
Burgher  v.  Chicago,  R.  I.  &  P.  R.  Co.  105 
Iowa,  335,  75  N.  W.  192;  McNamus  v. 
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Chicago  G.  W.  R.  Co.  138  Iowa,  151,  128 
Am.  St.  Rep.*  180,  115  N.  W.  921.  See  also 
Tcrre  Haute  &  L.  R.  Co.  v.  Sherwood,  132 
Ind.  129,  17  L.R.A.  339,  32  Am.  St.  Rep. 
239,    31    N.    E.    781. 

In  4  Elliott  on  Railways,  §  1540,  Judge 
Elliott  says:  "The  fact  that  the  owner  or 
his  agent  is  furnished  transportation  by 
the  carrier  and  goes  with  his  cattle  or 
horses  to  look  after  and  care  for  them, 
especially  if  he  has  agreed  to  do  so  in  the 
contract  of  carriage,  often  exerts  an  im- 
portant influence  in  determining  the  duties 
and  liabilities  of  the  carrier  in  the  partic- 
ular case.  As  we  shall  hereafter  show,  it 
may  relieve  the  carrier  from  the  duty  to 
feed  and  water  and  otherwise  give  partic- 
ular attention  to  the  stock;  but  it  will 
not  relieve  the  carrier  from  the  duty  to 
afford  the  owner  reasonable  opportunities 
for  so  doing.  The  fact  that  the  owner  ac- 
companies the  stock  and  takes  charge  of  it 
may  also  be  important  upon  the  question  of 
contributory  negligence.  So,  where  the  own- 
er accompanies  the  stock  under  a  special 
contract  to  care  for  them  himself,  he  may 
well  be  presumed  to  be  as  well  acquainted 
with  the  facts  in  regard  to  their  loss  or 
injury  as  the  carrier,  and  as  they  may  have 
been  injured  because  of  his  own  negligence^ 
or  because  of  their  inherent  nature  and 
propensities,  and  not  by  the  negligence  of 
the  carrier,  it  is  but  just  to  require  him 
to  show  the  facts.  The  rule  in  such  cases, 
therefore,  is  that  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  a  breach 
of  duty  upon  the  part  of  the  carrier  caused 
the  injury  or  loss;  and  if  the  carrier  is 
liable  only  for  negligence,  tlie  burden  is 
upon  the  plaintiff  to  show  such  negligence. 
It  has  also  been  held  that  a  railroad  com- 
pany is  not  liable  as  an  insurer  where  the 
car  in  which  animals  are  shipped  is  in  tlie 
possession  and  control  of  their  owner,  un- 
der a  contract  that  he  should  take  care  of 
them,  and  that,  if  they  are  injured  by  the 
act  of  the  owner,  the  carrier  is  not  liable, 
no  matter  whether  such  act  was  negligent 
or  not.  The  court  further  held,  in  the  case 
just  referred  to,  that  even  if  the  special 
contract  was  prohibited  by  statute,  and 
therefore  invalid,  there  could  be  no  recov- 
ery." 

3.  Defendant  offered  to  show  what  plain- 
tiff said  to  the  conductor  of  the  train  who 
took  the  car  of  cattle  from  River  Junction 
to  Dubuque;  that  the  reason  why  the  cat- 
tle were  down  in  the  car,  and  were  in  a 
damaged  condition  was  that  the  commis- 
sion men  who  loaded  them  at  South  St. 
Paul  put  too  many  in  the  car;  and  that  he 
said  nothing  about  the  cattle  being  frozen. 
There  was  no  testimony  that  any  one  of 
defendant's   agents   had   inspected   the  car 
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when  loaded,  but  defendant  did  issue  a  bill 
of  lading  or  live-stock  contract  which  re- 
cited that  the  car  of  cattle  weighed  22,000 
lbs.,  and  was  received  in  apparent  good 
order  for  shipment  to  L>ansing,  Iowa. 
There  is  no  testimony  that  defendant 
weighed  the  cattle;  L)ut  the  evidence  showed 
that  no  matter  what  the  weight,  the  ship- 
per had  to  pay  for  the  car  on  the  basis  of 
22,000  lbs.  Under  the  rules  heretofore  an- 
nounced, we  think  these  admissions  of  the 
plaintiff  should  hav^  been  received  in  evi- 
dence. Nothing  in  Kinnick  Bros.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  69  Iowa,  665,  29 
N,  W.  772,  runs  counter  to  this  view.  At 
m<^t  it  was  a  question  for  the  jury  to 
determine  under  all  the  testimony,  as  to 
wihether  or  not  defendant  knew  or  should 
have  known  the  manner  in  wnich  the  stock 
was  loaded,  and  assumed  the  risks  incident 
thereto.  There  were  sixty-two  head  of 
these  cattle  loaded  into  the  car,  and  defend- 
ant claims  that  this  was  too  great  a  num- 
ber, and  that  this  was  the  cause  of  the 
trouble.  We  think  the  testimony  of  the 
conductor  should  have  been  received.  An- 
other witness  who  was  a  stock  shipper,  and 
who  saw  the  car  of  stock,  was  asked  as  to 
whether  or  not  it  was  overloaded,  but  he 
was  not  permitted  to  answer.  We  think 
his  testimony  should  have  been  received. 
See  Grieve  v.  Illinois  C.  R.  Co.  104  Iowa, 
664,  74  N.  W.  392;  Hart  v.  Chicago  &  N. 
W.  R.  Co.  69  Iowa,  485,  29  N.  W.  697. 
In  the  latter  case  it  is  said:  "The  car- 
rier is  held  to  be  an  insurer  of  the  safety 
of  the  property  while  he  has  it  in  posses- 
STDn  as  a  carrier.  His  undertaking  for  the 
ctre  and  safety  of  the  property  arises,  by 
tin  implication  of  law,  out  of  the  contract 
for  its  carriage.  The  rule  which  holds  him 
te  be  an  insurer  of  the  property  is  founded 
upon  considerations  of  public  policy.  The 
reason  of  the  rule  is  that,  as  the  carrier 
or-dinarily  has  the  absolute  possession  and 
control  of  the  property  while  it  is  in  course 
of  shipment,  he  has  the  most  tempting 
opportunities  for  embezzlement  or  for 
fraudulent  collusion  with  others.  There- 
fore, if  it  is  lost  or  destroyed  while  in  his 
custody,  the  policy  of  the  law  imposes  the 
loss  upon  him.  Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  5  Eng.  Rul.  Cas.  247;  Forward 
V.  Pittard,  1  T.  R.  27,  1  Revised  Rep.  142, 
1  Eng.  Rul.  Cas.  236;  Riley  v.  Home,  5 
Bing.  217,  2  Moore  &  P.  331,  30  Revised 
R«p.  676;  Thomas  v.  Boston  &  P.  R.  Corp. 
30  Met.  472,  43  Am.  Dec.  444;  Roberts  v. 
Tmmer,  12  Johns.  232,  7  Am.  Dec.  331; 
Moses  V.  Boston  &  M.  R.  Co.  24  N.  H.  73, 
55  Am.  Dec.  222;  Rexford  v.  Smith,  52  N. 
H.  355,  13  Am.  Rep.  42.  His  undertaking 
for  the  safety  of  the  property,  however,  is 
n<it  absolute.  He  has  never  been  held  to  be 
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an  insurer  against  injuries  occasioned  by 
the  act  of  God  or  the  public  enemy,  and 
there  is  no  reason  why  he  should  be;  and 
it  is  equally  clear,  we  think,  that  there  is 
no  consideration  of  policy  which  demands 
that  he  should  be  held  to  account  to  the 
owner  for  an  injury  which  is  occasioned 
by  the  owner's  own  act;  and  whether  the 
act  of  the  owner  by  -which  the  injury  was 
caused  amounted  to  negligence  is  immate- 
rial also.  If  the  immediate  cause  of  the 
loss  was  the  act  of  the  owner,  as  between 
the  parties,  absolute  justice  demands*  that 
the  loss  should  fall  upon  him,  rather  than 
upon  the  one  who  has  been  guilty  of  no 
wrong;  and  it  can  make  no  difference  that 
the  act  cannot  be  said  to  be  either  wrong- 
ful or  negligent.** 

Competent  stock  shippers  who  saw  the 
car  of  stock  at  New  Albin  were  asked 
whether  or  not  cattle  would  freeze  in  a  car 
similar  to  the  one  in  which  plaintiff's  stock 
were  shipped,  with  a  temperature  such  as 
was  shown  by  the  testimony  to  have  ex- 
isted at  Newport  and  at  other  points  on 
defendant's  line  of  road.  They  were  not 
permitted  to  answer.  We  think  these  rul- 
ings were  erroneous,  and  that  the  testi- 
mony  should  have  been  received.'  Betts  v. 
Chicago,  R.  I.  &  P.  R.  Co.  92  Iowa,  343, 
26  L.R.A.  248,  64  Am.  St.  Rep.  658,  60 
N.  W.  623;  Hutchinson  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  37  Minn.  624,  36  N.  W.  433. 

For  the  errors  pointed  out,  the  judgment 
must  be,  and  it  is,  reversed. 

£Tans,  J.,  dissenting: 

I  am  not  able  to  concur  in  the  majority 
opinion.  The  only  criticism  upon  it  which 
I  care  to  note  is  that  neither  its  main  dis- 
cussion nor  its  conclusion  is  warranted  by 
the  state  of  the  pleadings  in  this  case.  The 
action  was  brought  by  plaintiff  to  recover 
damages  for  loss  of  stock  shipped  over  its 
railwi^y  from  St.  Paul  to  Lansing,  Iowa. 
Twelve  of  the  cattle  died  in  the  course  of 
transportation. 

The  allegations  of  the  petition  are  that 
the  plaintiff  delivered  to  the  defendant  for 
shipment  from  St.  Paul  to  Lansing,  Iowa, 
sixty-two  head  of  cattle,  and  that  the  de- 
fendant received  the  same  from  plaintiff  for 
such  transportation,  "and  assumed  to  the 
plaintiff  the  obligation  and  duties  of  a  com- 
mon carrier  of  said  cattle;*'  "that  said  cat- 
tle were  delivered  to  defendant  properly 
loaded  and  in  good  condition;*'  "that  the 
defendant  caused  the  cattle  to  be  trans- 
ported a  short  distance,  and  then  left  the 
car  upon  a  side  track  in  an  unsheltered  and 
exposed  position  for  several  hours,  until 
the  cattle  became  l)adly  frozen;  that  the 
px'posiire  of  the  cattle  to  the  severe  cold 
was   a  violation   of   its  contract,  and  was 
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negligent  and  unautliorized  conduct  on  its 
part,  and  was  done  against  the  protest  and 
demands  of  the  plaintiff  that  the  stock  be 
forwarded  to  its  destination,  or  unloaded 
and  placed  in  proper  shelter;  that  by  rea- 
son of  the  negligence  and  wrongful  con- 
duct of  the  defendant,  and  its  failure  to 
comply  with  its  contract  and  its  obligation 
as  a  common  carrier,  the  said  stock  so  in- 
trusted to  defendant  was  damaged  by  the 
death  of  twelve  head  of  said  cattle  on  ac- 
count of  said  freezing  and  exposure  to 
cold."  Later  plaintiff  filed  an  amendment 
which  alleges  that  tiie  defendant  "failed  to 
exercise  the  diligence  required  by  law  to 
protect  plaintiff's  property  from  injury  and 
destruction  by  freezing,  exposure,  and  all 
other  causes  by  which  plaintiff's  stock  was 
injured,  resulting  from  conditions  which, 
in  the  exercise  of  the  care  required  of  a 
common  carrier,  might  have  been  averted, 
and  which,  in  the  exercise  of  due  care, 
might  have  been  known  and  anticipated, 
and  which  neglect  and  delay  in  transport- 
ing occasioned  the  injury  of  plaintiff's 
property  of  every  character  and  by  what- 
ever cause;  that  the  agents  and  servants 
of  defendant  during  the  entire  time  the 
plaintiff's  property  was  in  its  possession 
and  in  its  control  had  actual  knowledge  and 
notice  from  the  plaintiff  as  to  its  condition, 
and  as  to  the  injuries  being  inflicted  upon 
it,  and  to  which  it  was  liable,  and  were 
repeatedly  demanded  to  take  steps  to  pro- 
tect said  property,  and  relieve  it  from  the 
danger  of  injuries  which  resulted  in  the 
plaintiff's  loss  and  damage  by  failing  and 
neglecting  so  to  do." 

The  answer  of  the  defendant  contains 
certain  specific  and  qualified  denials.  It 
denies  that  it  transported  the  cattle  a  short 
distance  and  then  left  the  car  upon  the 
side  track.  It  alleges  that  the  cattle  were 
forwarded  by  the  first  regular  train  leav- 
ing Newport,  and  carried  forward  without 
unnecessary  delay.  "It  denies  that  the 
conditions  at  the  time  were  such  as  to 
render  it  necessary  to  unload  said  cattle, 
or  to  treat  them  otherwise  than  they  were 
treated  at  the  time,  and  denies  that  said 
cattle  were  frozen  or  injuriously  affected  by 
the  weather  to  any  extent  during  the  time 
they  stayed  upon  said  side  track,  or  at  any 
other  time  while  they  were  within  its  pos- 
session; and  denies  that  plaintiff  has  been 
damaged  by  any  fault  or  negligence  or 
breach  of  duty  on  its  part,  in  the  sum 
claimed  or  in  any  other  or  different  sum 
whatever."  The  foregoing  comprises  the 
entire  answer.  It  contains  no  general  de- 
nial nor  affirmative  defense.  All  material 
allegations  of  the  petition  which  are  not 
thus  denied  may  be  deemed  as  conceded.  It 
will  be  noted  that  the  answer  bases  no 
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claim  of  exception  or  exemption  from  its 
ordinary  common-law  liability  as  a  car- 
rier, upon  the  fact  that  the  plaintiff  ac- 
companied the  shipment.  There  is  no  refer- 
ence to  such  fact  either  in  the  petition  or 
in  the  answer.  The  first  issue  made  by  the 
answer  is  the  denial  that  the  defendant  was 
responsible  for  side  tracking  the  car  at 
Newport.  Defendant  abandoned  this  issue 
in  effect  on  the  trial,  and  we  need  not  fur- 
ther consider  it.  The  other  issues  made  by 
the  answer  are :  ( 1 )  It  denies  that  the  con- 
ditions were  such  as  to  render  it  neces- 
sary to  unload  the  cattle,  or  to  treat  them 
otherwise  than  as  they  were  treated.  (2) 
It  denies  that  said  cattle  were  frozen  or 
injuriously  affected  to  any  extent  by  the 
weather  at  any  time  while  they  were  in 
defendant's  possession.  (3)  It  denies  that 
plaintiff  has  been  damaged  by  any  fault  or 
breach   of   duty  on   its  part. 

Plaintiff  introduced  evidence  in  chief 
that  the  cattle  were  in  good  condition  when 
loaded  in  the  car;  that  the  loading  was 
completed  by  7  o'clock  in  the  evening,  when 
the  car  was  taken  by  a  switch  engine  to 
Newport  and  placed  upon  a  aide  track 
there,  and  allowed  to  remain  there  for  four 
hours  before  being  started  on  its  journey 
south;  that  he  accompanied  the  car;  that 
the  night  was  clear  and  cold,  and  grew 
colder  as  it  advanced.  That  the  country 
west  and  north  of  Newport  is  opei^  and 
flat,  and  that  a  hard  wind  was  blowing 
from  the  northwest;  that  the  cattle  were 
severely  chilled  during  the  long  wait  on  the 
side  track;  that  he  tried  in  vain  to  get  as- 
sistance in  giving  them  protection;  that  he 
applied  to  the  telegraph  operator,  who  waa 
the  only  person  at  the  station,  and  who 
failed  to  take  any  steps  to  alleviate  the 
condition;  that  livestock  loaded  in  a  car 
sutler  more  severely  from  wind  and  cold 
when  the  car  is  at  a  standstill  than  when 
the  car  is  moving;  that  as  the  train  pro- 
ceeded south,  moderated  temperature  was 
experienced.'  There  was  also  evidence  de- 
scriptive of  the  condition  of  the  cattle  when 
delivered  at  the  place  of  destination.  Sev- 
eral were  dead  in  the  car,  and  others  died 
immediately  after  being  unloaded,  making 
twelve  in  all.  Others  were  in  bad  condi- 
tion and  were  barely  saved  from  death. 

TliA  defendant  offered  in  evidence  a  writ- 
ten contract  under  which  the  shipment  was 
made,  and  in  such  contract  this  provi- 
sion, among  others,  appears:  "That  the 
company  shall  not  be  liable  for  injury  aris- 
ing from  delay  in  transportation;  that  the 
owner  in  charge  of  stock  shall  bear  all  ex- 
pense of  feeding  and  watering  during  trans- 
portation." Evidence  was  also  introduced 
l3y  defendant  respecting  the  weather  condi- 
tions at  the  time,  and  the  conduct  of  the 
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train  from  Newport  south,  and  the  condi-  ^ 
tion  of  the  cattle  when  delivered  at  Lan- 
sing. 

It  will  be  observed  that,  in  so  far  as  it 
was  incumbent  upon  the  plain tiiT,  as  a  mat- 
ter of  law,  to  prove  that  the  alleged  injury 
to  his  cattle  was  not  caus«!d  by  any  fault  of 
his,  it  is  sufficiently  covered  by  the  unde- 
nied  allegations  of  his  petition.  This  of 
itself  was  sufTicient  reason  why  the  in- 
structions of  the  trial  court  need  not  define 
the  extent  to  which  the  burden  of  proof  lay 
upon  the  plaintiff,  as  to  care  on  his  part. 
Regardless,  therefore,  of  the  abstract  rule 
in  such  cases,  it  is  clear  that  under  the 
pleadings  and  the  undisputed  evidence  in 
this  case,  the  burden  of  proof  on  the  dis- 
puted questions  was  properly  laid  upon  the 
defendant.  It  may  be  conceded  that  it  is 
not  an  accurate  statement  of  the  law  in 
the  abstract  to  charge  the  defendant  with 
the  "highest  degree  of  care  possible  to  the 
situation,"  although  this  was  substantially 
the  language  used  in  the  Kinnick  Case.  In 
the  state  of  the  pleadings  and  under  the 
evidence,  it  was  clearly  nonprejudicial  to 
the  defendant  in  this  case.  It  was  either 
conceded  or  undisputed  that  the  plaintiff 
delivered  to  the  defendant  the  cattle  as  a 
common  carrier  in  good  condition,  and  that 
at  least  twelve  of  them  died  while  in  its 
possession.  It  was  therefore  prima  facie 
liable. 

The  only  evidence  offered  by  the  defend- 
ant as  bearing  upon  the  cause  of  such  loss 
was  evidence  tending  to  show  that  the  cat- 
tle could  not  have  died  as  a  result  of  severe 
weather,  and  that  they  might  have  died  as 
a  result  of  overloading  the  car.  In  po  oth- 
er sense  did  it  attempt  to  explain  the  cause 
of  the  loss.  There  was  no  evidence  tending 
to  show  that  it  resulted  from  the  natural 
propensities  of  the  animals,  or  from  some 
internal  condition  already  existing.  On 
the  contrary,  the  allegation  that  the  cattle 
were  in  good  condition  was  un denied.  The 
distinct  issue  made  by  the  defendant  in  its 
answer  was  that  the  conditions  were  not 
such  as  to  render  it  necessary  to  unload 
the  cattle,  or  to  treat  them  otherwise  than 
as  they  were  treated.  The  jury  must  nec- 
essarily have  found  against  the  defendant 
on  that  issue  as  made.  The  claim  in  the 
evidence  that  the  car  was  overloaded  did 
not  aid  the  defendant  upon  that  issue.  If 
any  evidence  had  tended  to  show  any  other 
cause  for  the  death  of  these  cattle  except 
that  ascribed  by  the  plaintiff,  and  if  the 
evidence  tended  to  show  that  in  the  pres- 
ence of  such  othor  cause  the  defendant  had 
exercised  a  reasonable  degree  of  care  under 
all  tlie  circunistances,  a  dilTerent  situation 
would   be   presented. 

As  the  case  stands  on  the  pleadings  and 
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the  evidence,  the  plaintiff  has  established 
a  case  of  liability  on  the  part  of  the  de- 
fendant as  a  common  carrier,  every  element 
of  which  is  supported  by  undisputed  evi- 
dence, or  by  undenied  allegations  of  his 
petition. . 

I  reach  the  conclusion,  therefore,  that  the 
judgment  below  ought  to  be  affirmed. 

# 

Weaver,  J.,  joins  in  the  dissent. 

Petition    for    second    rehearing    denied, 
October,    1010. 


IOWA    SUPREBfS    COURT. 

RE  WILL  OF  MARY  E.  HASTINGS,  De- 
ceased. 


WILLIAM   HASTINGS 

V. 

W.   B.  DAY,  Appt. 

(—  Iowa,  — ,  130  N.  W.  134.y 

Will  —  woman's  —  marriage  —  revoca« 
tion. 

A  woman's  will  is  not  revoked  by  her 
marriage  where  she  has  been  freed  by  stat- 
ute from  her  common -law  disabilities  and 
empowered  to  make  a  will,  although  the 
statute  also  provides  that  under  certain 
conditions  her  husband  shall  inherit  abso- 
Ititeiy  a  certain  fraction  of  his  wife's  estate. 

(March  8,  1911.) 


Note,  —  Effect  of  statute  making  hua-' 
hand  an  heir  of  wife  upon  rule  that 
marriage  alone,  without  hirth  of  to- 
sue,  will  not  revoke  a  tcotnan's  unll. 

The  closely  allied  question  as  to  the  ef- 
fect of  a  statute  making  the  wife  an  heir  of 
her  husband  upon  the  rule  that  marriage 
alone,  without  the  birth  of  issue,  does  not 
revoke  a  man's  will,  is  the  subject  of  an- 
notation in  25  L.R.A.(N.S.)  382. 

On  the  effect  of  a  subsequent  marriage 
followed  by  the  birth  of  a  child,  to  revoke 
a  woman's  will,  see  the  note  in  5  L.R.A. 
(N.S.)    1084. 

As  to  whether  an  adopted  child  is  a 
"child"  within  the  statute  relating  to  the 
revocation  of  a  will,  see  the  note  in  30 
L.R.A.(N.S.)    916. 

As  to  settlement  of  property  rights 
between  husband  and  wife  on  account  of 
divorce,  as  an  implied  revocation  of  a  will, 
see  the  ;iote  in  20  L.R.A.(N.S.)  3073. 

But  little  authority  has  been  found  upon 
the  question  to  be  considered  in  the  present 
note. 

Opposed  to  Hastings  v.  Day  is  Re  Teop- 
fer,  12  N.  M.  372,  07  L.R.A.  316,  78  Pac. 
53,  the  result  in  which  is  reached  by  the 
following  reasoning:  "All  of  the  states, 
so  far  as  we  have  been  able  to  discover, 
which  hold  that  the  marriairT  of  a  woman 
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APPEAL  by  contestant  from  a  judgment 
of  the  District  Court  for  Van  Buren 
County  admitting  to  probate  the  alleged 
will  of  Mazy  E.  Hastings,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Newbold  &  Newbold  and  J.  C. 
Calhonn,  for  appellant: 

Statutes  prescribing  the  modes  in  which 
a  will  may  be  revoked  do  not  in  any  man- 
ner pretent  the  operation  of  the  doctrine 


of  revocation  by  implication,  caused  by  a 
change  in  circumstances. 

1  Underbill,  WUls,  1900,  §  221 ;  30  Am.  k 
Eng.  Enc.  Law,  2d  ed.  643-646;'  1  Greenl.  Ev. 
16th  ed.  §  273;  Herrick  &  D.  Iowa  Prob. 
Law  &  Pr.  2d  ed.  35;  McCullum  v.  McKen- 
zie,  26  Iowa,  510;  Fallon  v.  Chidester,  46 
Iowa,  688,  26  Am.  Rep.  164;  Carey  v. 
Baughn,  36  Iowa,  640,  14  Am.  Rep.  534; 
Negus  V.  Negus,  46  Iowa,  487,  26  Am.  Rep. 
167;  Milburn  v.  Milburn,  60  iowa,  411,  14 


does  not  set  aside  a  will  made  before  such 
marriage,  make  such  holding  on  the  ground 
that  the  law  amply  provides  for  the  surviv- 
or; but  in  those  jurisdictions  where  the 
husband  and  wife  are  heir  to  each  other,  in 
the  event  of  no  children  being  born,  the  rule 
is  generally  held  to  be  that  marriage  works 
such  a  change  in  the  condition  and  circum- 
stances of  the  testator  as  to  revoke  a  will 
made  prior  to  such  marriage.  It  is  pre- 
sumed that  the  intent  of  the  testator  was 
that  such  a  will  should  not  take  effect  upon 
the  happening  of  such  a  contingency.  We 
do  not  think  that  the  mere  marriage  of  a 
woman  would  set  aside  her  will,  but  it 
is  the  coming  of  a  new  heir;  for,  under  the 
laws  of  this  territory,  by  marriage  not  only 
does  a  man  or  woman  get  a  wife  or  husband, 
but  also  an  heir.  We  think  that,  under  the 
laws  of  this  territory,  by  which  the  sur- 
viving spouse  is  the  heir  to  the  other  in 
the  event  of  no  children  being  born  of  the 
marriage,  and  no  valid  will  being  made 
during  coverture,  the  common  law  is  so  al- 
tered that  on  marriage  the  antenuptial  will 
of  a  husband  would  be  set  aside,  as  well  as 
that  of  his  wife,  and  that  both  of  them  are 
now  on  the  same  footing.  Marriage,  and 
the  coming  in  of  an  heir  to  all  the  prop- 
/^rty,  work  such  a  natural  change  in  the  tes- 
tator's condition  that  it  is  not  to  be  expect- 
ed that  the  devise  was  made  in  view  of  such 
changed  conditions." 

And  in  Garrett  v.  Dabney,  27  Miss.  335, 
it  was  held  that  a  woman's  will  was  re- 
voked by  her  subsequent  marriage  where  her 
separate  estate  was  held  under  a  statute 
entitling  the  husband  to  control  the  usu- 
fruct of  the  estate,  and  giving  him,  in  the 
event  of  her  death  without  issue,  a  vested 
interest  in  the  property  in  fee.  The  court 
said:  "In  England,  the  separate  estate  is 
held  entirely  independently  of  the  husband 
as  to  its  use  and  enjoyment,  and  he  is  even 
accountable  for  such  part  of  it  as  comes 
to  his  hands.  2  Kent,  Com.  164.  Her  chos- 
es  in  action,  not  reduced  to  possession  dur- 
ing coverture,  and  not  part  of  her  separate 
estate,  vestM  in  him,  if  he  survived  her,  in 
virtue  of  his  martial  rights;  but  her  sepa- 
rate estate  was  considered,  to  all  intents 
and  purposes,  as  belonging  to  her  as  a  feme 
8ol€f  absolutely  excluded  from  any  legal  in- 
terest or  power  of  the  husband.  But  where 
the  separate  estate  of  the  wife  is  founded 
upon  our  statute,  she  is  regarded  as  a  feme 
sole  in  relation  to  it  only  so  far  as  she  is 
clothed  with  such  rights  by  the  statute, 
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and  among  other  things,  that  her  right  ■•! 
disposition  is  confined  in  its  exercise  to  t<je 
particular  mode  therein  specified.  The<ie 
distinctions  have  been  held  by  numerous  de- 
cisions of  this  court.  "Hence  it  is  clear 
that  the  husband  bears  a  very  different  le- 
lation  to  the  property  of  the  wife  held  to 
her  separate  use  under  the  provisions  of 
this  statute,  from  what  he.  bore  to  the  sepa- 
rate estate  of  the  wife  under  appointments 
or  settlements  in  England.  Under  our  law, 
he  has  a  present,  fixed  interest  in,  and  rig^t 
of  enjoyment  of,  the  estate,  with  a  vestfd 
interest  in  remainder  in  fee  in  case  of  t^o 
wife's  death  without  issue  of  the  marriage; 
and  if  there  should  be  children  of  the  mar- 
riage, they  have  a  vested  interest  in  fee 
in  the  estate  to  take  place  upon  her  death. 
These  rights  vest  in  the  husband  and  chil- 
dren immediately  upon  the  marriage  as  es- 
sentially as  though  they  had  been  express- 
ly, secured  by  marriage  settlement.  They 
could  not  be  defeated  by  any  act  of  the 
wife;  and  they  put  an  end  to  any  right  oi 
the  wife  inconsistent  with  them.  They  also 
must  necessarily  annul  any  previous  disposi- 
tion or  alienation  of  the  property  of  a  pro- 
spective character,  and  under  which  no 
rights  had  become  vested,  because  such  a 
disposition  would  be  wholly  incompatible 
with  tlie  rights  vested  in  the  husband  and 
children,  and  would  necessarily  defett 
them."  It  will  be  observed  that  this  case 
involves  a  slightly  different  point  of  view, — 
that  is,  the  provision  in  this  case,  whiib 
in  a  sense  makes  the  husband  an  heir,  is,  in 
fact,  more  in  the  nature  of  a  saving  clause 
in  a  statute  removing  common-law  disabili- 
ties of  married  women. 

Attention  is  also  directed  to  Vandevcer 
V.  Higgins,  59  Neb.  333,  80  N.  W.  1043, 
holding  that  a  woman's  will  was  revoked  by 
her  subsequent  marriage,  to  the  extent  that 
it  would  exclude  the  husband  from  any 
rights  he  had  under  a  statute  providing 
that,  upon  the  death  without  issue  of  a 
married  woman  seised  in  her  own  right  of 
lands,  they  should  descend  to  the  surviving 
husband  during  his  life,  as  tenant  by  the 
curtesy. 

See,  however,  Mundy  v.  Mundy,  15  Ohio 
C.  C.  355,  8  Ohio  C.  D.  44,  in  which  it  is 
said  merely  that  it  was  the  statutory  rule 
in  Ohio  that  marriage  alone  would  not  le- 
voke  a  woman's  will,  notwithstanding  the 
statute  of  descent  made  the  husband  «n 
heir  of  the  wife.  L.  A-  W. 


1911. 


Rb  HASTINGS. 


1023 


N.  W.  204;  Alden  v.  Johnson,  63  Iowa,  124, 
18  N.  W.  696;  Hilpire  v.  Claude,  109  Iowa, 
169,  46  L.R.A.  171,  77  Am.  St.  Rep.  524, 
80  N.  W.  332;  Rowe  v.  Rowe,  120  Iowa, 
17,  94  N.  W.  258;  Fry  v.  Fry,  126  Iowa, 
424,  101  N.  W.  144;  Re  Brown,  139  Iowa, 
219,  117  N.  W.  260;  Re  Teopfer,  12  N.  M. 
372,  67  L.R.A.  315,  78  Pac.  53;  Swan  v. 
Hammond,  138  Mass.  45,  62  Am.  Rep.  254. 

Wherever  an  heir  who  could  inherit  lands 
came  into  existence  subsequent  to  the  mak- 
ing of  a  will,  such  will  was  revoked  by 
operation  of  law. 

Tiedeman,  Real  Prop.  2d  ed.  §  888;  30 
Am.  &  Eng.  Law,  2d  ed.  pp.  650,  651; 
Negus  V.  Negus,  46  Iowa,  487,  26  Am.  Rep. 
157 ;  Re  Teopfer,.  12  N.  M.  372,  67  L.R.A. 
315,  78  Pac.  53;  Brown  v.  Scherrer,  5  Colo. 
App.  255,  38  Pac.  427;  Colcord  v.  Conroy, 
40  Fla.  97,  23  So.  561;  Tyler  v.  Tyler,  19 
111.  151;  American  Bd.  of  Foreign  Missions 
v.  Nelson,  72  111.  664 ;  Re  Tuller,  79  111.  99, 
22  Am.  Rep.  164;  Scherrer  v.  Brown,  21 
Colo.  481,  42  Pac.  668. 

Marriage,  under  a  statute  making  the 
husband  and  wife  heir  to  each  other,  where 
there  is  no  child  or  descendant  of  a  child, 
is,  in  the  absence  of  facts  showing  the  will 
to  have  been  made  in  contemplation  of  such 
marriage,  a  revocation  of  a  will  made  prior 
to  the  marriage. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  647; 
Tiedeman,  Real  Prop.  2d  ed.  §  888;  Her- 
rick  &  D.  Iowa  Prob.  Law  &  Pr.  2d  ed.  40; 
McCullum  V.  McEenzie,  26  Iowa,  510;  Tyler 
V.  Tyler,  19  111.  151;  American  Bd.  of  For- 
eign Missions  ▼.  Nelson,  72  111.  504;  Re 
Tuller,  79  111.  99,  22  Am.  Rep.  164;  Duryea 
▼.  Duryea,  86  111.  50;  Brown  v.  Scherrer,  5 
Colo.  App.  255,  38  Pac.  427;  Scherrer  v. 
Brown,  21  Colo.  481,  42  Pac.  668;  Colcord 
V.  Conroy,  40  Fla.  97,  23  So.  561;  Morgan 
▼.  Ireland,  1  Idaho,  786;  Re  Teopfer,  12  N. 
M.  372,  67  L.R.A.  315,  78  Pac.  53;  Walker 
V.  Hall,  34  Pa.  483;  Stokes  v.  O'Fallon,  2 
Mo.  29. 

It  is  immaterial  that  the  testator  is 
ignorant  that  changes  in  his  condition  will 
revoke  his  will  by  operation  of  law. 

Graham  v.  Burch,  47  Minn.  171,  28  Am. 
St.  Rep.  339,  49  N.  W.  697;  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  644;  Crum  v.  Sawyer, 
132  111.  443,  24  N.  ^.  956;  Mc Annuity  v. 
McAnnulty,  120  111.  26,  60  Am.  Rep.  552, 
11  N.  E.  397. 

Messrs.  Walker  St  McBeth  for  appellee. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

Mary  E.  Hastings  died  in  the  month  of 
September,  1909,  without  living  husband  or 
lineal  heirs,  and  leaving  a  will  executed 
September  25,  1876,  by  the  terms  of  which 
William  M.  Hastings,  her  stepson,  was  made 
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the  sole  beneficiary  of  her  estate.  The  in- 
strument having  been  filed  for  probate,  cer- 
tain collateral  heirs  appeared  and  contest- 
ed the  same  on  the  grounds:  (1)  That  after 
the  execution  of  said  will,  the  testatrix  con- 
tracted a  valid  marriage  with  one  Cyrus 
Harlan,  who  has  since  died,  and  that  said 
marriage  operated,  as  a  matter  of  law,  to 
revoke  the  previous  testamentary  disposi- 
tion of  her  estate.  (2)  That  the  making  of 
the  will  was  procured  by  the  fraud  and 
undue  influence  of  William  M.  Hastings. 
(3)  That  the  said  testatrix  was  at  said 
date  of  unsound  mind.  The  cause  being 
reached  for  the  trial,  the  contestant  dis- 
missed the  second  and  third  grounds  of  this 
contest,  and  the  cause  was  submitted  to  the 
court  without  a  jury  upon  an  agreed  state* 
ment  of  facts,  which  we  quote  in  full  as 
follows : 

''Agreed  statement  of  facts  was  filed  and 
signed  by  the  attorneys  for  both  parties,  and 
in  words  and  figures  as  follows: 

"In  the  above-entitled  cause  the  contest- 
ant hereby  dismisses  both  the  second  and 
third  grounds  of  his  contest,  being  contests 
on  the  grounds  of  undue  influence  and  un- 
soundness of  mind.  And  the  cause  shall 
be  submitted  to  and  determined  by  the  court 
upon  the  said  proposed  and  alleged  will 
.and  the  following  agreed  statement  of  facts; 
and  the  filing  of  this  agreement  shall  give 
the  statements  hereinafter  contained  the 
force  and  effect,  and  become  a  part  of  the 
record,  the  same  as  if  introduced  im  eri- 
dence  in  the  usual  manner. 

"(1)  That  the  alleged  will,  to  which  this 
agreement  is  attached,  and  which  was  filed 
in  this  court,  opened  and  read  by  the  clerk 
of  this  court  on  the  29th  day  of  September, 
A.  D.  1909,  is  the  true  and  correct  proposed 
will  of  decedent,  and  the  same  was  properly 
executed  and  attested  on  the  date  mentioned 
therein,  and  should  be  allowed  as  the  last 
will  of  decedent,  unless  revoked  by  opera- 
tion of  law  on  the  first  ground  of  the  con- 
test, namely,  that  the  decedent  had  con- 
tracted a  valid  marriage  after  the  execu- 
tion of  the  said  will. 

"(2)  That  the  said  W.  R.  Day,  contest- 
ant, is  a  nephew  of  said  decedent,  and  if 
said  will  is  not  valid,  would  be  one  of  the 
heirs  at  law  of  said  decedent,  and  is  en- 
titled to  contest  said  will;  he  being  the  son 
of  a  deceased  sister  of  said  decedent. 

"  ( 3 )  That  the  said  Mary  £.  Hastings  at 
the  time  of  the  execution  of  the  proposed 
will  was  the  widow  of  John  C.  Hastings, 
who  died  on  or  about  the  24th  day  of  De- 
cember,  1875.  And  that  the  said  Will  Hast- 
ings named  in  said  will  as  the  sole  legatee 
and  executor  thereunder  is  a  son  of  John  C. 
Hastings,  and  a  stepson  of  the  decedent,  and 
is  the  proponent  of  said  will. 
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"(4)  That  the  decedent  and  said  Will 
Hastings  lived  together  after  the  death  of 
John  C.  Hastings  up  to  the  time  of  the 
marriage  of  decedent  with  C}'rus  Harlan. 

"(5)  That  on  or  about  the  year,  1886,  the 
decedent  and  Cyrus  Harlan  were  legally 
married  and  lived  together  as  husband  and 
wife  up  to  the  death  of  said  Cyrus  Harlan, 
on  or  about  the  3d  day  of  February,  1899. 

"(6)  That  no  issue  was  ever  born  to  the 
said  decedent,  the  maker  of  said  proposed 
will. 

"(7)  That  said  decedent  died  on  or  about 

the  day  of  September,  A.  d.   1909, 

leaving  personal  and  real  property  of  the 
value  of  $5,000,  or  more. 

"(8)  That  the  proponent  offers  said  will 
for  probate,  and  the  contestant  objects 
thereto,  claiming  that  the  said  will  has  been 
revoked  by  operation  of  law  by  reason  of 
the  above  facts." 

The  trial  court  held  that  the  marriage  of 
the  testatrix  did  not  operate  as  a  revoca- 
tion of  her  will,  and,  from  this  ruling  and 
the  judgment  admitting  the  instrument  to 
probate,  an  appeal  has  been  taken. 

Counsel  for  appellant  have  been  diligent 
in  the  collection  of  authorities,  and  make  a 
very  forcible  presentation  of  the  view  that 
at  common  law  the  marriage  of  a  woman 
worked  the  revocation  of  a  will  previously 
made  by  her,  and  that,  as  we  have  no  stat- 
ute abolishing  or  superseding  that  rule,  it 
should  be  recognized  and  given  effect  by  the 
courts.  While  it  is  true,  speaking  general- 
ly, that,  in  the  absence  of  a  statute  upon  a 
given  question  or  proposition,  our  courts 
will  recognize  and  enforce  the  rules  and 
principles  of  the  common  law,  it  is  equally 
true  that  they  often  refuse  so  to  do,  where 
the  reasons  giving  rise  to  the  rule  no  longer 
exist,  or  where  the  principle  sought  to  be 
applied  is  unsuitable  to  our  own  social  or 
political  conditions,  or  not  in  harmony  with 
the  policy  and  objects  of  our  own  peculiar 
institutions.  Wagner  v.  Bissell,  3  Iowa, 
396;  Ex  parte  Holman,  28  Iowa,  88,  4  Am. 
Rep.  159;  Pierson  v.  Lane,  60  Iowa,  60,  14 
N.  W.  90.  The  common-law  rule  for  which 
appellant  contends  has  certainly  never  had 
specific  or  express  recognition  in  Iowa,  so 
far,  at  least,  as  appears  from  our  recorded 
decisions;  and  before  taking  that  step  we 
should  be  careful  to  inquire  whether  its  in- 
troduction into  our  legal  system  will  be 
in  accord  with  the  policy  of  the  state  as  re- 
flected in  its  statutes  and  in  the  rules  of 
property  and  property  rights  which  haye 
already  been  settled  by  judicial  determina- 
tion. 

That  there  is  or  may  be  such  a  thing  as 
the  revocation  of  a  will  by  implication, 
growing  out  of  a  change  of  conditions  and 
circumstances,  need  not  here  be  denied, 
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though  the  legislature  of  this  state  and  the 
legislatures  of  other  states  have  made  fre- 
quent attempts  to  abolish,  or,  at  least,  to 
restrict,  such  will  within  narrow  limits. 
Code,  §  3276;  Code  Supp.  1907,  §§  3276, 
3279.  Before  the  statute  providing  for 
after-born  and  posthumous  children,  we  held 
that  the  birth  of  a  child  to  a  testator  after 
the  making  of  a  will  worked  a  revocation 
(McCullum  V.  McKenzie,  26  Iowa,  610), 
though  why,  as  an  original  question,  it 
should  have  been  given  any  greater  effect 
than  to  open  up  the  will  and  permit  the 
after-born  child  to  share  in  the  estate  is 
not  easily  explainable;  but  the  legislature 
having  since  made  provision  for  the  protec- 
tion of  such  children  by  admitting  them  to 
share  in  the  testator's  estate,  the  amount 
of  their  claims  being  taken  ratably  from  the 
devisees  and  legatees  named  in  the  will,  the 
rule  of  AfcCullum  v.  McKenzie  is  no  longer 
the  law  of  this  state. 

But  counsel  say  that,  admitting  all  this, 
we  have  no  statute  of  analogous  character 
with  respect  to  the  effect  of  marriage  upon 
a  will  previously  made,  and  that  the  com- 
mon-law principle  which  constrained  us  to 
that  ruling  requires  us  now  to  say  that  the 
marriage  of  Mrs.  Hastings  revoked  her  will. 
But  the  logic  of  the  proposition  is  ground- 
ed upon  the  truth  of  assumptions  we  can- 
not admit.  It  may  be  admitted  for  the 
purposes  of  this  case,  that  it  was  a  general 
rule  of  the  common  law  that  the  marriage 
of  a  woman  operated  to  revoke  any  will  or 
wills  previously  executed  by  her.  The 
reason  of  this  rule  was  found  in  that  other 
common-law  rule  by  which,  if  we  may  be  al- 
lowed the  expression,  a  woman's  legal 
existence  and  personality  were  upon  mar- 
riage merged  in  or  absorbed  by  her 
husband.  She  could  no  longer  buy,  sell,  or 
deal  as  a  separate,  responsible  individual. 
W^ith  his  title  to  his  wife,  the  husband  ac- 
quired title  to  the  control,  use,  and  enjoy- 
ment of  all  her  estate,  and  thenceforth  she 
touched  the  world  of  property  and  busi- 
ness through  him  alone.  It  was  therefore 
thought  inconsistent  that  her  will,  which 
was  ambulatory  during  the  life  of  the 
maker,  and  continued  in  existence  from 
day  to  day  only  by  her  continuing  desire  or 
purpose,  should  retain  any  vitality  after 
her  legal  independence  and  power  to  act 
for  herself  had  been  surrendered  in  mar- 
riage. Whether  a  flaw  may  be  found  in 
this  line  of  reasoning,  we  need  not  inquire. 
It  is  enough  that  it  satisfied  the  courts  of 
that  time,  and  the  rule  for  which  appellant 
contends  was  established.  But  it  was  sub- 
ject to  at  least  one  exception  which  has 
substantial  bearing  upon  the  issue  in  the 
present  case.  If,  before  entering  the  mar- 
riage   relation,    the    wife*s    interests    bad 
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been  protected  by  an  antenuptial  agreement 
or  settlement  by  which  she  retained  the 
right  to  control,  manage,  and  dispose  of 
her  separate  property  and  estate,  then  her 
marriage  did  not  operate  to  revoke  her 
will,  if  any  she  had  made.  Bradish  v. 
Gibbs,  3  Johns.  Ch.  623;  Logan  v.  Bell,  1 
C.  B.  872;  Downes  v.  Timperon,  4  Russ. 
Oh.  334.  The  rule  thus  having  its  foun- 
dation in  the  disabilities  of  coverture  with 
respect  to  the  ownership  and  control  of 
property,  and  the  right  to  contract  with 
reference  thereto,  and  not  being  applicable 
where  those  disabilities  are  removed  by 
antenuptial  contract,  it  follows  of  necessity 
that,  if  the  same  disabilities  are  removed 
by  statute,  and  a  wife  is  legally  empowered 
to  make  a  valid  will  of  her  separate  estate, 
her  marriage  will  not  be  held  to  revoke  a 
will  previously  executed.  It  is  a  clear  case 
for  the  application  of  the  maxim  that  a 
rule  ceases  to  be  obligatory  when  the 
rea0>n  for  it  ceases.  This  view  of  the  law 
is  well  argued  by  Start,  Ch.  J.,  in  Kelly 
V.Stevenson,  86  Minn.  247,  56  L.R.A.  764, 
89  Am.  St.  Rep.  545,  88  N.  W.  739.  6e^ 
also  Noyes  v.  South  worth,  55  Mich.  173,  54 
Am.  Rep.  359,  20  N.  W.  891 ;  Ward's  Will, 
70  Wis.  251,  5  Am.  St.  Rep.  174,  36  N.  W. 
731 ;  Fellows  v.  Allen,  60  N.  H.  430,  49  Am. 
Rep.  328;  Re  Emery,  81  Me.  275,  17  Atl. 
68. 

In  several  of  the  states  here  named  there 
are  statutes  expressly  recognizing  the  im- 
plied revocation  of  wills  as  at  common  law, 
yet  their  courts  all  unite  in  holding  that 
statutes  emancipating  the  wife  from  com- 
mon-law disabilities  as  to  property  and 
property  rights,  and  conferring  upon  her 
authority  to  make  a  valid  will,  have  the  ef- 
fect to  abrogate  the, rule  under  which  mar- 
riage was  held  to  revoke  a  former  will. 
There  are  a  few  cases  cited  by  appellant 
which  seem  to  be  authority  for  the  opposite 
View,  though  in  each  instance  there  is 
ground  for  saying  that  the  decision  is,  to 
a  greater  or  less  d^ree,  influenced  by  the 
statute  law  of  the  particular  jurisdiction. 
In  any  event,  if  such  holdings  sustain  the 
view  that,  notwithstanding  the  complete 
emancipation  of  women  from  the  disabili- 
ties of  coverture,  the  common-law  rule 
which  revokes  her  prior  will  is  still  applica- 
ble, we  are  not  impressed  with  the  logic  or 
foree  of  the  reasoning  by  which  that -con- 
clusion is  reached,  and  we  prefer  to  ad- 
here to  the  doctrine  of  the  precedents  to 
which  we  have  made  reference. 

Nor  do  we  concede  controlling  force  to 
the  other  suggestion  of  counsel,  that  under 
our  statute  the  husband  is,  under  certain 
conditions,  the  heir  of  his  deceased  wife, 
and  as  such  mav  inherit  a  fraction  of  her 
estate.  To  so  hold  is  to  unduly  extend  the 
principle  by  which  the  birth  of  a  child  and 
34  L.R.A.(N.S.) 


prospective  heir  of  the  testator  was  held 
to  work  a  revocation.  The  birth  of  a  child 
gives  rise  to  a  common-law  obligation  to 
provide  for  its  care  and  support,  at  least 
during  its  minority,  and  endows  the  child 
with  a  moral  right  under  ordinary  circum* 
stances  to  expect  recognition  in  the  distri* 
bution  of  its  parent's  estate.  The  wife  is 
under  no  common-law  obligation  for  the 
support  of  her  husband,  and  the  law  haa 
provided  for  each  a  fixed  share  in  the 
other's  estate,  which  cannot  be  taken  away 
or  diminished  by  will  or  other  act  of  his 
or  her  spouse.  Subject  to  that  right,  each 
may,  by  will,  freely  dispose  of  all  the  rest 
of  his  or  her  estate  to  others,  and  under 
our  statute  it  is  only  in  case  of  failure  to 
thus  devise  or  bequeath  the  entire  estate, 
over  and  above  the  dower  or  statutory  pro- 
vision for  a  surviving  spouse,  that  he  or 
she  takes  anything  whatever  by  way  of  in- 
heritance. Code,  §  3379;  Clark  v.  Griffith, 
4  Iowa,  405;  Dobson  v.  Dobson,  30  Iowa, 
410. 

These  contestants  are  collateral  heirs  who 
had  no  natural  or  statutory  claim  upon  the 
testatrix,  save  to  demand  and  receive  prop- 
erty, if  any,  which  she  had  not  otherwise 
disposed  of;  and  unless  there  be  some  im- 
perative principle  of  law  which  requires  us 
so  to  hold,  it  would  be  strangely  unreason- 
able to  say  that,  because  the  will,  made  be- 
fore her  marriage,  might,  if  enforced,  un- 
favorably affect  her  husband's  intel'ests, 
her  own  collateral  relatives,  who  take  noth- 
ing from  or  through  the  husband,  could 
take  advantage  of  that  fact,  and  draw  the 
estate  to  themselves,  although  the  husband 
died  before  she  did,  and,  so  far  as  we  know, 
was  perfectly  content  to  permit  the  will  to 
stand  and  have  effect  according  to  its 
terms. 

Again,  as  already  suggested,  the  law  of 
this  state  has  removed  all  restrictions  and 
disabilities  growing  out  of  the  marriage  re- 
lation, so  far,  at  least,  as  they  relate  to  the 
disposition  of  property  by  will,  save  only  as 
expressed  in  the  statute  itself.  Code,  § 
3270.  It  is  there  provided  that  "any  person 
of  full  age  and  sound  mind  may  dispose  by 
will  of  all  his  property,  su'bject  to  the 
rights  of  homestead  and  exemption  created 
by  law  and  the  distributive  share  in  his 
estate  given  by  law  to  the  surviving 
spouse."  Having  thus  conferred  full  power 
to  dispose  of  their  property  by  will  upon  all 
persons,  male  and  femal^  of  full  age  and 
sound  mind,  without  distinction  between 
the  married  and  unmarried,  subject  only 
to  certain  expressed  exceptions,  among 
which  cases  of  this  kind  are  not  included, 
we  can  conceive  of  no  principle  upon  which 
we  may  narrow  its  scope  or  restrict  its 
meaning,  or  nullify  a  will    validly    made 
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under  the  authority  which  it  oonfert,  by 
resorting  to  an  ancient  rule  which  is  alien 
to  our  policy,  and  which  had  its  root  and 
growth  in  a  doctrine  confessedly  no  longer 
having  place  or  recognition  in  our  legal 
system.  Had  the  court  ever  committed  it^ 
self  to  that  theory  of  the  law,  we  should 
perhaps  feel  bound  to  follow  it  until  its 
manifest  wrong  was  remedied  by  appropri- 
ate legislation,  but  we  are  unfettered  by 
any  such  precedent,  and  to  now  establish 
one  would  be  a  long  step  backwards  in  the 
path  of  progress. 

The  question  whether  the  fact  that,  under 
the  statute,  a  wife  may  (under  some 
circumstances)  inherit  from  her  husband  a 
share  in  addition  to  dower,  would  be  suf- 
ficient to  revoke  the  husband's  will,  made 
previous  to  the  marriage,  was  before  the 
Minnesota  court  in  Hulett  v.  Carey,  66 
Minn.  327,  34  L.R.A.  384,  61  Am.  St.  Rep. 
419,  69  N.  W.  31,  and  decided  in  the 
negative.  If  that  decision  be  sound,  and 
we  so  regard  it,  then  in  this  state,  where 
the  rights  and  powers  of  husband  and  wife 
as  to  the  disposition  of  their  individual 
estates  are  in  all  respects  equal,  the  same 
rule  must  be  observed  in  disposing  of  ap- 
pellant's objection  to  the  probate  of  the 
will  in  controversy.  In  other  words,  there 
is  under  our  statute  no  room  for  any  dis- 
tinction by  which  we  may  say  that  mar- 
riage alone  does  not  revoke  the  prior  will 
of  a  husband,  but  it  does  have  that  effect 
upon  the  prior  will  of  the  wife.  What  we 
have  said  renders  unnecessary  further  re- 
view of  the  cases  cited  in   argument. 

The  ruling  of  the  trial  court  was  right, 
and  its  judgment  is  affirmed. 

Petition  for  rehearing  denied  June  16, 
1911. 
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C.  0.  F.  BROWN  et  al. 

(83  Kan.  302,  111  Pac.  430.) 

Tort  —  unwarranted  defense  to  action 
—  liability. 

In  a  civil  action  in  which  the  defendant 
answers   by   a  general   denial   and   verifies 

Headnote  by  Smith,  J. 


his  answer,  but  asks  no  affirmative  relief, 
and  judgment  is  finally  rendered  against 
him  in  the  action,  he  is  not  responsible  in 
another  action  for  damages  for  expenses  in- 
curred in  obtaining  proof  to  sustain  the 
allegations  of  the  petition,  although  the 
defendant  knew  at  the  tiViC  he  answered 
that  the  allegations  were  true,  and  that 
his  verified  denial  would  involve  the  plain- 
tiff in  considerable  expense  to  establish  the 
truth  thereof. 

(November  6,  1910.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Marion  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  the  defense  of  a 
civil  action  maliciously  and  without  prob- 
able cause.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  F.  Keller,  E.  Baxter,  Jo6« 
eph  6.  Waters,  and  John  C.  Waters  for 
appellant. 

Mr.  Thomas  O.  Kelley,  for  appellees: 

The  plaintiff  having  taken  his  case  to 
court,  the  defendant  has  the  privilege  of 
calling  upon  him  to  prove  it  to  the  satis- 
faction of  the  judge  or  jury,  and  he  is 
guilty  of  no  wrong  in  exercising  this  privi- 
leire. 

21  Am.  L.  Reg.  281,  353;  Eastin  v.  Bank 
of  Stockton,  66  Cal.  123,  66  Am.  Rep.  77, 
4  Pac.  1106. 

If  the  defendant  has  a  legal  right  to 
deny  in  his  answer  facts  that  exist,  and 
force  the  plaintiff  to  prove  those  facts, 
then  it  can  ijnake  no  difference  that  he  did 
it  maliciously  and  from  bad  motives. 

Phelps  V.  Nowlen,  28  Am.  Rep.  93,  and 
note  on  p.  101,  72  N.  Y.  39.  ' 

The  motive  of  a  person  in  the  exercise 
of  a  legal  right  is  immaterial. 

Raycroft  v.  Tayntor,  68  Vt.  219,  33  L.R.A. 
226,  54  Am.  St.  Rep.  882,  35  Atl.  53;  Chip- 
ley  V.  Atkinson,  23  Fla.  206,  11  Am.  St. 
Rep.  367,  1  So.  934;  Mahan  v.  Brown,  13 
Wend.  261,  28  Am.  Dec.  461. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  brought  by  the  appellant 
against  the  appellees  in  the  district  c<*urt 
of  Marion  county  to  recover  damages  as 
follows:  The  plaintiff  alleged  that,  be'*ng 
the  owner  and  holder  of  a  promissory  note 
secured  by  a  mortgage  on  real  estate,  he 
brought  an  action  against  Brown,  cashier. 


Note. -^  InterpoMion  of  unfounded  dC' 
fense  in  a  civil  action  as  hatfis  of  aC' 
tion  for  damagee, 

A  search  has  failed  to  disclose  any  other 
cases  in  which  an  action  was  based  upon 
the  interposition  of  a  defense  known  to  be 
unfounded  in  a  previous  civil  action. 
34  L.R.A.(N.S.) 


A  statement  of  some  interest  on  this  point 
is  made  by  the  court  in  the  case  of  Potts 
V.  Imlay,  4  N.  J.  L.  330,  7  Am.  Dec.  603, 
sn  action  for  malicious  prosecution  of  a 
civil  suit.  The  court,  in  arguing  against 
the  right  of  action  in  such  cases,  says: 
"Besides,  if  we  go  to  the  very  equity  of  the 
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Louisa  L.  Baker,  Robert  H.  Baker,  and  A. 
Jacobitz,  to  recover  on  the  note  made  by 
the  two  Bakers  to  Jacobitz,  which  was 
secured  by  mortgage  on  certain  lots  in 
Marion  Center,  Kansas,  and  to  foreclose 
the  mortgage.  Jacobitz  assigned  the  note 
before  maturity  to  one  John  Buchanan. 
That  there  was  indorsed  on  the  note  cer- 
tain payments  of  principal  and  interest. 
Tliat  Brown,  cashier,  was  in  possession  as 
owner  of  the  lots  subject  to  the  mortgage, 
under  deed  dated  March  20,  1904.  That 
Buchanan  died  intestate  on  March  4,  1005, 
leaving  as  his  heirs  his  wife,  Mary  J. 
Buchanan,  and  others.  That  Mary  J.  Bu- 
chanan assigned  the  note  and  mortgage  to 
the  plaintiff  for  a  valuable  consideration. 
That  the  two  Bakers  and  Jacobitz  filed  no 
answer,  but  made  default.     That  attached 


to  the  petition  was  a  copy  of  the  assign- 
ment of  the  note  and  mortgage  to  Buchan- 
an, the  allegation  of  a  number  of  indorse- 
ments, and  a  copy  of  the  written  indorse- 
ment and  transfer  of  the  note  and  mortgage 
by  Mary  J.  Buchanan  to  the  plaintiff.  To 
this  petition  Brown,  cashier,  filed  a  veri- 
fied answer  denying  all  of  the  allegations 
in  the  petition  except  the  execution  of  tiie 
note  by  the  two  Bakers,  and  the  allega- 
tion that  he,  Brown,  had  an  interest  in 
the  mortgaged  premises.  In  his  petition 
in  this  action,  the  plaintiff  alleged  that  said 
verified  answer  was  untrue,  and  false,  and 
known  by  Brown  at  the  time  he  made  the 
affidavit  thereto  to  be  untrue  and  false, 
and  that  it  was  made  and  filed  by  him  ma- 
liciously and  without  probable  cause,  with 
the   intent  and  purpose  of  Brown   to  put 


thing,  which  seems  to  be  the  ground  of 
argument  here  taken,  the  same  reasoning 
which  is  here  used  to  prove  that  the  de- 
fendant ought  to  have  damages  upon  a  false 
claim  would  also  prove  that  the  plaintiff 
ought  to  have  damages  upon  a  false  plea. 
He  is  put  to  all  the  expense  of  a  trial  upon 
such  plea,  and  yet  he  can  recover  nothing 
therefor  but  his  lawful  costs,  though  sure- 
ly all  experience  teaches  us  that  the  plea  of 
the  defendant  is  not  less  frequently  false 
than  the  claim  of  the  plaintiff.'*  A  like 
argument  is  advanced  in  Waterer  v.  Free- 
man, Uobart,  205,  206. 

In  answering  this  argument  in  an  arti- 
cle on  malicious  prosecution  in  21  Am.  L. 
Reg.  281,  353,  the  writer  says  that  the  argu- 
ment fails  to  distinguish  between  the  posi- 
tion of  the  parties;  that  the  plaintiff  sets 
the  law  in  motion,  and  if  he  does  so  ground- 
lessly  and  maliciously,  he  is  the  cause  of 
the  defendant's  damages,  while  the  defend- 
ant stands  only  on  his  legal  rights,  and,  the 
plaintiff  having  taken  his  action  into 
court,  the  defendant  has  the .  privilege  of 
calling  on  him  to  prove  it. 

A  clear  distinction  in  principle  exists  be- 
tween the  principal  case  and  those  cases  in 
which  the  successful  plaintiff  in  an  eject- 
ment suit  or  quiet-title  proceedings  has 
brought  an  action  for  slander  of  title  or 
for  mesne  profits,  in  which  it  is  sought  to 
recover  the  expenses  incurred  by  him  in 
the  first  suit,  as  these  actions  are  based  on 
the  wrongful  act  of  the  defendant  in  de- 
faming the  title  of  the  plaintiff,  or  the 
wrongful  occupancy  of  the  lands,  rather 
than  on  the  defense  of  the  action. 

Attention  is  called  to  a  few  cases  which 
bear  a  resemblance  to  the  principal  case, 
although  not  exactly  in  point. 

In  Clason  v.  Nassau  Ferry  Co.  20  Misc. 
315,  45  N.  Y.  Supp.  675  (affirmed  in  27 
App.  Div.  621,  50  N.  Y.  Supp.  160),  a  stock- 
holder who  had  been  denied  inspection  of 
the  books  of  the  corporation  brought  an 
action  in  mandamus  to  secure  such  inspec- 
tion, and,  upon  the  successful  termination 
of  this  suit,  brought  another  to  recover  a 
statutory  penalty  and  the  legal  expenses  of 
?4  L.R.A.(N.S.) 


maintaining  the  mandamus  proceedings,  un- 
der a  statute  which  provides  for  the  pay- 
ment of  a  penalty  to  a  stockholder  who  has 
been  refused  inspection,  and  also  *'a11  dam- 
ages resulting  to  him  therefrom."  Ihe 
court  denied  the  liability  of  the  corporation 
for  the  legal  expenses  except  the  statutory 
penalty  and  the  costs  allowed  in  the  first 
proceeding,  saying  that  the  statutory  costs 
and  allowance  awarded  the  successful  par- 
ty in  an  action  is  deemed,  in  law,  a  suf- 
ficient indemnity  for  the  prosecution  or  de- 
fense of  his  right  therein. 

So,  in  Palmer  v.  Darby,  2*  Ohio  N.  P. 
401,  4  Ohio  S.  &  C.  P.  Dec.  48,  one  who  had 
wrongfully  kept  the  rightful  occupant  from 
an  office  was  held  not  liable  in  a  subsequent 
action  for  the  attorneys'  fees  and  expenses 
incurred  by  the  rightful  occupant  in  his  ac- 
tion to  oust  the  usurper,  under  a  statute 
which  provided  that  the  rightful  occupant 
may,  after  ouster,  bring  an  action  to  re- 
cover the  damages  he  has  sustained. 

So,  a  debtor  who  conspires  with  a  third 
person  to  remove  his  property  beyond  the 
reach  of  a  creditor,  who  is  thus  compelled  to 
institute  suit  to  enforce  his  rights,  in  which 
suit  the  debtor  enters  an  unfounded  cross 
bill,  and  thus  causes  expense  to  the  credit- 
or, is  not  liable  in  a  subsequent  action 
against  him  and  such  third  person  for  the 
expense  incurred  by  the  creditor  in  main- 
tainini?  the  first  action.  McHale  v.  He- 
man,  28  Mo.  App.  193. 

So,  a  successful  plaintiff  in  an  action 
against  an  insurance  company  to  recover 
certain  policies  cannot  thereafter  maintain 
an  action  against  the  company  for  fees 
paid  his  attorney  in  the  first  action.  Selig- 
man  V.  Rosenzweig,  98  X.  Y.  Supp.  221. 

So,  the  owner  of  cattle  which  had  been 
stolen  and  found  in  the  possession  of  a 
person  who  refused  to  give  them  up,  pre- 
tendinff  that  he  was  not  satisfied  of  the 
ownership,  cannot  recover  of  such  person, 
in  a  subsequent  action,  the  expenses  of  the 
legal  proceedings  by  which  he  obtained  pos- 
session of  the  cattle.  Harris  v.  Eldred,  42 
Vt.  39.  W.  A.  E. 
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the  plaintiff  to  unnecessary  cost  and  ex- 
pense in  maintaining  his  cause  of  action 
against  liim;  and  then  follows  an  allega- 
tion of  itemized  expenses  made  necessary 
by  such  defense;  that  Brown  was  at  all 
times  the  cashier -of  the  Farmers'  &  Mer- 
chants' National  Bank  of  Cadiz,  Ohio,  but 
that  the  bank  was  the  owner  of  the  real 
estate,  and  that  the  title  was  held  by  Brown 
for  the  defendant  bank;  and  that  all  of  the 
defenses  made  by  Brown  were  made  at  the 
instance  and  for  the  benefit  of  the  bank, 
and  were  intended  to,  and  did,  inure  to 
the  benefit  of  the  bank.  In  the  foreclosure 
action  the  court  found  each  controverted 
allegation  to  the  plaintiff's  petition  to  be 
true,  the  plaintiff  recovered  judgment  on 
the  note  and  a  decree  of  foreclosure,  and 
the  real  estate  was  sold  as  upon  execution 
to  pay  the  debt.  This  action  was  started 
against  the  defendants  as  nonresidents  upon 
an  attachment,  and  property  was  attached 
in  the  state  and  service  made  by  publica- 
tion. After  a  judgment  by  default  had  been 
set  aside,  by  agreement,  the  defendants  both 
appeared  in  court  and  demurred  to  the  pe- 
tition on  various  grounds,  one  of  which  is 
that  the  court  could  not  acquire  jurisdic- 
tion over  th6  defendant  national  bank  by 
attachment  and  publication,  and  the  gen- 
eral ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action  against  either  defendant.  The  court 
sustained  the  demurrer  generally  as  to 
both  defendants.  The  plaintiff  elected  to 
stand  upon-; his  pleading,  and  a  judgment 
was  rendered  in  favor  of  the  defendants. 

A  motion  was  made  by  the  appellees  to 
dismiss  the  action  for  defects  in  bringing 
the  action  to  this  court,  but  there  is  no 
counter  abstract  filed  showing  what  was 
done.  The  abstract  of  the  appellees  is  also 
very  defective;  indeed,  we  have  had  to  go 
to  the  record  to  find  from  what  court  the 
appeal  was  taken.  We  have  therefore  de- 
cided the  case  upon  the  one  alleged  error, 
properly  presented,  namely,  that  the  peti- 
tion did  not  state  a  cause  of  action. 

The  question  is  this :  A  defendant  is  haled 
into  court  and  required  to  defend  against 
claims  set  forth  against  him  in  a  civil  ac- 
tion. Without  asking  any  affirmative  re- 
lief whatever,  he  simply  files  a  general  de- 
nial and  verifies  it.  Although  there  may 
be  many  things  alleged  in  the  petition  as 
true  that  he  knows  are  true,  and  although 
he -may  know  that  it  will  involve  the  plain- 
tiff in  considerable  expense  to  prove  and 
establish  the  truth  thereof,  is  he  responsible 
for  making  such  defense?  The  appellant 
does  not  even  discuss  the  question  in  his 
brief,  and  not  a  single  authority  is  cited. 
It  is  a  maxim  of  the  law  that  "for  every 
wrong  there  is  a  remedy."  It  contemplates, 
34  L.K.A.(N.S.) 


however,  that  a  wrong  is  suffered  by  the 
unlawful  act  of  another.  Opposed  to  this 
maxim  is  another  maxim,  De  minimis  non 
curat  lex.  Even  the  ordinary  costs  of 
court  were  at  common  law  considered 
among  the  small  things  for  which  the  law 
did  not  care.  The  right  to  recover  costs 
by  the  successful  party  in  a  litigation  de- 
pends entirely  upon  the  statutory  provi- 
sions; at  common  law  each  party  had  his 
own  costs  to  pay.  But  while  our  legisla- 
ture has  made  the  provision  that  the  suc- 
cessful party  in  a  suit  should  recover  the 
statutory  costs  of  officers  and  witnesses,  it 
has  gone  no  further.  So  far  as  we  are  ad- 
vised, no  state  in  the  Union  has  gone  to  the 
extent  of  providing  that  the  defeated  party 
should  pay  even  the  counsel  fees  of  his 
successful  opponent, — and  counsel  fees  are 
almost  a  necessary  incident  to  every  liti- 
gation. Indeed,  the  expenses  incident  to  a 
lawsuit,  either,  in  prosecuting  or  defending, 
are  frequently,  if  not  generally,  far  in  ex- 
cess of  what  are  properly  termed  "costs  of 
the  case."  In  this  state,  and  quite  general- 
ly in  other  states,  it  has  been  held  that 
damages  for  malicious  prosecution  of  a  civil 
action,  as  well  as  for  a  malicious  criminal 
charge,  may  be  recovered;  expenses  incurred 
and  damage  to  business,  and  even  exem- 
plary damages,  have  been  allowed  in  such 
cases.  W^e  have  failed,  however,  to  find  any 
authority  for  assessing  damages  for  a  ma- 
licious defense  of  an  action.  Indeed,  it  has 
been  said  that  self-defense  is  the  first  law 
of  nature,  and  one  who  physically  assaults 
another  cannot  recover  damages  ot  the  other 
for  physical  injuries  infiicted,  so  long  as 
the  other  acts  simply  on  the  defensive,  and 
does  no  more  than  is  necessary  to  repel 
the  attack;  even  if  the  assailant  be  killed 
in  the  affray,  if  the  assailed  does  nothing 
more  than  is  reasonably  necessary  under 
the  circumstances  to  defend  his  own  life, 
he  is  not  responsible  either  civilly  or  crim- 
inally. 

We  think  the  demurrer  was  properly  sus- 
tained, and  the  judgment  is  affirmed. 


KANSAS    SUPREME   COURT. 

JOHN  F.  HANSON 

V. 

THOMAS  C.  BIDDLE  et  aL 
(84  Kan.  877,  115  Pac.  639.) 

Insane  —  right  of  access  to  attorney. 

Section  8481,  Gen.  Stat.  1900,  which  pro- 

Headnote  by  BtJBCn,  J. 

Note.  —  The  above  case  seems  to  be  one 
of  first  impression,  as  an  extensive  search 
has  failed  to  disclose  any  cases  in  point 
upon  the  question  involved. 
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Tides  that  every  patient  admitted  to  a  pub- 
lie  liospital  for  the  insane  shall  have  all 
reasonaJble  opportunity  for  communicating 
yvith  his  or  her  friends,  does  not  confer 
upon  an  attorney  the-  right  to  invade  the 
hospital  in  a  merely  professional  capacity, 
for  the  purpose  of  seeing*  and  talking  with 
patients  who  have  sent  him  word  that  they 
are  of  sound  mind,  and  desire  him  to  secure 
their  discharge. 

(May  22,  1911.) 

APPLICATION  for  a  writ  of  mandamus 
to  require  defendants  to  allow  plaintiff 
to  visit  certain  inmates  of  the  state  hospi- 
tal for  the  insane.     Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  F.  Hanson  for  plaintiff. 
Messrs.  Charles  D.  Shukers  and  H.  C. 
Bowman  for  defendants. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  an  attorney  at  law.  The 
defendants  are,  respectively,  the  superin- 
tendent of  the  state  hospital  for  the  in- 
sane at  Topeka,  and  the  members  of  the 
state  board  of  control.  The  plaintiff  al- 
leges in  his  petition  that,  in  the  regular 
practice  of  law,  he  has  received  word 
from  certain  inmates  of  the  hospital,  who 
are  confined  there  as  insane  patients,  that 
they  desire  the  plaintiff  to  securer  their 
discharge  on  the  ground  that  they  are  not 
insane;  that  the  defendants  refuse  to  allow 
the  plaintiff  to  see  and  talk  with  such  in- 
mates, and  to  inspect  the  hospital  records 
relating  to  their  confinement;  and  that 
therefore  the  plaintiff's  rights  are  violat- 
ed, and  particularly  his  rights  under  § 
8481  of  the  General  Statutes  of  1009 
(Laws  1901,  chap.  363,  §  69),  which  pro- 
vides that  every  patient  admitted  to  a  pub- 
lic hospital  for  the  insane  shall  have  all  rea- 
sonable opportunities  for  communicating 
with  his  or  her  friends.  The  prayer  of 
the  petitioner  is  that  an  alternative  writ 
of  mandamus  issue,  requiring  the  defend- 
ants to  allow  the  plaintiff  the  right  he 
claims  to  possess. 

The  plaintiff  has  no  legal  right  to  see 
and  talk  with  the  patients  in  the  hospital 
to  whom  he  has  been  denied  access.  He 
does  not  pretend  that  he  ever  knew  or  saw 
or  heard  of  them  before,  and  he  has  no  in- 
terest in  them,  except  as  an  attorney.  The 
hospital  is  maintained  for  the  benefit  of  per- 
sons afflicted  with  brain  sickness  render- 
ing them  incapable  of  caring  for  them- 
selves. To  open  the  doors  of  the  institu- 
tion to  the  idle  and  curious,  or  to  busy- 
bodies  and  persons  with  mercenary  designs, 
would  be  to  destroy  discipline  among  the 
inmates,  and  to  retard  their  restoration 
34  L.R.A.(N.S.) 


to  mental  health.  Therefore  the  legisla- 
ture limits  the  right  of  communication 
with  them  to  friends.  The  friends  con- 
templated by  the  statute  are  relatives  and 
former  associates  and  acquaintances,  who, 
from  sentiments  of  affection,  esteem,  or 
kindly  regard,  are  interested  in  them  and 
in  their  welfare.  Attorneys  who  seek  to 
invade  the  hospital  in  a  merely  profes- 
sional capacity,  for  the  purpose  of  pro- 
moting business,  are  not  recognized. 

If  an  inmate  of  the  hospital  have  no 
friends  in  fact  of  the  character  described, 
the  state  of  Kansas  stands  toward  him  in 
that  relation.  The  welfare  of  the  patient, 
who,  because  of  his  disability,  is  unable  to 
make  use  of  his  normal  liberties,  is  the 
matter  of  primary  consideration  in  every 
case  of  detention  at  the  hospital,  and  it  is 
a  subject  of  the  deepest  concern  to  all 
the  authorities  that  no  one  who  is  fit  to 
be  discharged  shall  be  detained.  Private 
communication  between  patients  and  the 
board  of  control  is  secured  by  law.  Ample 
provision  is  made  for  discharge  and  for 
parol,  when,  in  the  judgment  of  the  board 
or  of  the  superintendent  of  the  hospital,  such 
course  is  proper,  and  for  establishing  the 
fact  of  sanity  or  restoration  to  reason  in 
an  orderly  way,  even  in  opposition  to  the 
judgment  of  those  officials.  It  will  not  be 
assumed  that  power  which  is  exercised 
with  the  kindest  intention,  and  for  the 
most  benevolent  purposes,  is  being  abused, 
and  small,  room  should  be  allowed  for  the 
intervention  of  individuals  to  whom  pa- 
tients may  smuggle  communications  stat- 
ing that  they  are  of  sound  mind,  and 
want  to  be  released,  and  who  are  therefore 
intruders  and  disturbers. 

The  writ  of  mandamus  is  denied. 

All   the    Justices   concur. 

Petition  for  rehearing  denied. 

Petition  for  writ  of  error  to  Supreme 
Court  of  United  States  denied. 


KANSAS    SUPREME   COURT. 

G.  H.  WHITMAN 

V. 

ATCHISON,     TOPEKA,     &     SANTA     FB 
RAILWAY  COMPANY,  Appt. 

(—  Kan.  — ,  116  Pac.  234.) 

Evidence  —  sufllclency  —  wilful  negU- 
sence. 

.    1.  A  passenger  on  a  freight  train  was  in- 

Headnotes  by  Pobteb,  J. 
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jured  while  attempting  to  alight  from  the 
steps  of  the  caboose  while  the  train  was 
moving.  Before  becoming  a  passenger,  he 
signed  a  release  relieving  the  company  from 
liability  for  injuries,  except  those  occa- 
sioned by  wilful  negligence.  In  an  action 
to  recover  damages,  he  set  up  two  causes  of 
action;  the  first  charging  that  his  injuries 
were  caused  by  the  wilful  negligence  of  tlio 
conductor  of  the  train.  Held,  there  bein?; 
no  evidence  tending  to  show  wilful  or  wan- 
ton negligence  of  the  company  or  its  em- 
ployees, the  demurrer  to  the  evidence  to  the 
first  cause  of  action  should  have  been  sus- 
tained. 

Carrier   —   wrongful    detention   of    in- 
jured passenger  —  liability. 

2.  The  plaintiff  was  a  man  seventy-five- 
years  of  age.  When  he  fell,  one  of  tin- 
bones  of  his  right  leg  was  broken.  After 
the  accident,  the  conductor  came  to  when- 
he  was  lying  on  the  platform,  and  informed 
him  that  the  law  required  him  to  obtain 
from  plaintiff  a  written  statement.  Relying 
upon  the  truth  of  what  the  conductor  told 
him,  he  consented  to  remain  and  make  the 
statement,  and  was  detained  thereby  from 
fifteen  to  twenty  minutes,  before  he  wa.-^ 
taken  home.  Held,  that  evidence  of  sucli 
facts  justified  a  finding  that  his  deten- 
tion was  unlawful,  and  that  the  company  is 
liable  for  such  damages  as  were  the  natu- 
ral and  proximate  result  thereof. 

Master  —  scope  of  employment  —  ob- 
taining statements. 

3.  It  appearing  that  the  conductor  was 
instructed  by  the  railway  company  to  ob- 
tain trom  injured  passengers  written  state- 
ments, it  is  held  that  he  was  acting  within 
the  scope  of  his  authority  in  detaining  the 
plaintiir  for  that  purpose. 

Trial  —  Instruction  —  false  imprison- 
ment. 

4.  In  such  a  case,  it  is  held  that  there 
was  no  error  in  giving  an  instruction  that, 
if  the  company  detained  the  plaintiff 
against  his  will,  and  prevented  his  being 
taken  immediately,  to  his  home,  such  action 
would  amount  to  an  unlawful  restraint  of 
his  personal  liberty,  and  that  all  that  is 
necessary  to  constitute  an  unlawful  re- 
straint of  one's  liberty  is  that  he  be  re- 
strained without  any  sufficient  legal  cause 
therefor,  and  by  words  or  acts  which  he 
fears  to  disregard. 

(Burch  and  Porter,  J  J.,  dissent  in  part.) 


(June    10,    1911.) 

Note.  —  The  question  whether  false  im- 
prisonment may  be  efTected  by  words  where 
the  plaintiff  did  not  accompany  the  person 
using  them  is  discussed  in  Martin  v.  Houck, 
7  L.R.A.(N.S.)   676,  and  the  note  thereto. 

As  to  whether  false   imprisonment  may 
be   predicated  of  a  partial   or  conditional 
restraint,    see    Crossett    v.    Campbell^    20 
L.R.A.(N.S.)  067,  and  note. 
34  L.R.A.(N.S.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Montgomery 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  R.  Smith,  O.  J.  Wood,  A. 
A.  Scott,  and  William  Dunkin  for  ap- 
pellant. 

Messrs.  O.  li.  O'Brien  and  Walter  L. 
McVey,  for  appellee: 

Tlie  railroad  company  owed  to  plaintiff 
the  exercise  of  the  highest  degree  of  care 
for  his  safety  which  is  reasonably  practi- 
cable, and  to  warn  plaintiff  of  the  danger 
he  was  incurring  in  his  attempt  to  alight, 
if  he  was  seen  by  its  conductor. 

Southern  Kansas  R.  Co.  v.  Pavey,  48 
Kan.  462,  29  Pac.  593;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Wimmer,  72  Kan.  566,  4  L.R.A. 
(N.S.)  140,  84  Pac.  378,  7  A.  &  E.  Ann. 
Cas.  766;  Hanson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  83  Kan.  561,  31  L.R.A.(N.S.)  624,  112 
Pac.  152. 

It  was  the  conductor's  duty  to  care  for 
plaintiff,  rather  than  to  delay  him,  in  his 
suffering  condition,  in  securing  proper 
treatment. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber, 
33  Kan.  643,  52  Am.  Rep.  543,  6  Pac.  877 ; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Parry,  67 
Kan.  515,  73  Pac.  105. 

Defendant  was  liable,  and  the  acts  of  the 
agent  bound  the  principal,  as  they  were 
done  fbr  its  benefit  and  the  accomplishment 
of  its  purpose. 

Wheeler  A.  W.  Mfg.  Co.  v.  Boyce,  36  Kan. 
350,  59  Am.  Rep.  571,  13  Pac.  609;  Atchi- 
son, T.  &  S.  F.  R.  Co.  v.  Allen,  70  Kan.  743, 
79  Pac.  648;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Randall,  40  Kan.  421,  19  Pac.  783;  Maier 
v.  Randolph,  33  Kan.  340,  6  Pac.  625; 
Philadelphia  &  R.  R.*  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  602;  St.  Louis.  I.  M.  &  S.  R. 
Co.  v.  Pell,  89  Ark.  87,  115  S.  W.  957: 
Chandler  v.  Gloyd,  217  Mo.  394,  116 
S.  W.  1073;  Keen  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  129  Mo.  App.  301,  108  S.  W.  1125: 
Young  v.  South  Boston  Ice  Co.  150  Mass. 
5*>7.,'>3  N.  K.  326:  Chapman  v.  Public  Serv- 
ice R.  Co.  77  N.  J.  L.  258,  72  Atl.  36. 

ine  omission  on  the  part  of  the  conductor 
to  warn  plaintiff  of  his  danger  constituted 
such  wantonness  and  negligence,  showing 
such  absolute  disregard  and  indifference 
to  the  consequences  of  his  omission  to  act 
and  to  the  rights  of  plaintiff,  as  to  put  said 
conductor  into  the  same  class  with  the  wil- 
ful doer  of  wrong. 

Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Baker,  79 
Kan.  190,  21  L.R.A«(N.S.)  427,  98  Pac  804; 
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Birmingham  R.  &  Electric  Co.  ▼.  Pinckard, 
124  Ala.  372,  26  So.  880;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Lacy,  78  Kan.  629,  97  Pac. 
1025;  Alger,  S.  &  Co.  v.  Duluth-Superior 
Traction  Co.  93  Minn.  314,  101  N.  W.  298; 
Teal  V.  St.  Paul  City  R.  Co.  96  Minn.  379, 
104  N.  W.  945;  Southern  R.  Co.  v.  McNee- 
ley,  44  Ind.  App.  126,  88  N.  E.  710;  Har- 
rington V.  Los  Angeles  R.  Co.  140  Cal.  514, 
63  L.R.A.  238,  98  Am.  St.  Rep.  86,  74  Pac. 
15;  East  St.  Louis  Connecting  R.  Co.  v. 
O'Hara,  150  111.  580,  37  N.  E.  917;  Aiken 
V.  Holyoke  Street  R.  Co.  184  Mass.  269,  08 
N.  E.  238;  Cincinnati,  I.  St.  L.  ^  C.  R.  Co. 
V.  Cooper,  120  Ind.  469,  6  L.R.A.  241,  16 
Am.  St.  Rep.  334,  22  N.  E.  340;  Alabama 
G.  S.  R.  Co.  V.  Guest,  144  Ala.  373,  39  So. 
654;  Tinsley  v.  Western  U.  Teleg.  Co.  72 
S.  C.  350,  61  S.  E.  913. 

Porter,  J.,  delivered  the  opinion  of  tho 
court : 

The  plaintiff  recovered  a  judgment 
against  the  railway  company  for  $400  on 
account  of  injuries  received  in  alighting 
from  the  caboose  of  a  freight  train  at  the 
station  of  Cherryvale.  At  tjie  time  of  the 
injury,  he  was  seventy-five  years  of  age. 
When  the  train  reached  Cherryvale,  about 
dusk,  it  did  not  stop  at  the  depot,  but  con- 
tinued across  Main  street  in  order  not  to 
block  that  street,  and  came  to  a  stop  about 
275  feet  from  the  depot.  The  plaintiff  ex- 
pected the  train  to  stop  at  the  depot,  and, 
fearing  that  he  would  be  carried  past  his 
station,  left  his  seat  and  went  upon  the 
platform.  Thinking  that  the  train  was 
going  slowly  enough,  he  attempted  to  get 
off,  and  was  thrown  or  fell  to  the  ground, 
and  sustained  a  fracture  of  the  leg.  When 
he  came  out  on  the  platform,  the  conductor 
was  standing  there,  facing  toward  the  front 
of  the  train,  and  signaling  to  the  engineer 
with  a  lantern.  After  the  train  stopped 
and  the  conductor  learned  that  someone 
had  been  hurt,  he  went  to  where  the  plain- 
tiff lay  upon  the  pavement,  and-  informed 
him  that  he  would  have  to  obtain  a  state- 
ment in  regard  to  the  accident;  that  the 
law  required  the  conductor  to  obtain  sucli 
statement  from  every  inj'dred  passenger. 
A  cab  was  called,  plaintiff,  at  his  request, 
was  lifted  into  it,  and,  at  the  direction  of 
the  conductor,  be  was  driyen  to  where  the 
caboose  was  standing.  The  conductor 
brought  his  papers  from  the  caboose,  got 
into  the  cab  with  the  plaintiff,  and  filled 
out  the  blank  forms,  which  the  plaintiff 
then  signed.  One  of  these  was  a  personal- 
injury  report  required  by  the  company's 
rules,  and  the  other  was  a  report  required 
by  the  Interstate  Commerce  Commission, 
immediately  after  the  statements  were 
signed,  plaintiff  was  taken  to  his  home. 
34  L.R.A.(N.S.) 


When  plaintiff  purchased  his  ticket  at  Inde- 
pendence, he  signed  a  freight  train  release 
authorized  by  a  statute  then  in  force,  re- 
leasing the  company  from  liability  for  loss 
or  damage  to  his  person  while  on  such 
train,  or  while  going  to  or  from  the  same, 
except  in  case  of  wilful  negligence. 

Plaintiff  relied  upon  two  causes  of  action. 
The  first  alleged  that  his  injuries  were 
caused  by  the  gross,  wanton,  and  wilful 
negligence  of  the  .conductor  in  inviting  him 
to  alight  from  the  train  by  calling  out  the 
name  of  the  station,  and  allowing  the  plain- 
tiff to  place  himself  in  a  position  of  dan- 
ger on  the  steps,  and  failing  to  warn  him  of 
the  danger,  or  permitting  him  to  alight 
without  knowing  the  danger.  In  the  sec- 
ond cause  of  action,  plaintiff  alleged  an 
aggravation  of  his  sufferings,  caused  by  the 
conductor  refusing  to  allow  him  to.  be  re- 
moved until  statements  were  obtained  from 
him  in  regard  to  his  injuries,  and  there  was 
a  prayer  for  actual  and  punitive  damages 
by  reason  thereof.  Both  causes  of  action 
were  submitted  to  the  jury,  and  a  general 
verdict  was  returned  in  favor  of  the  plain- 
tiff. The  defendant  appeals,  and  assigns  as 
error  the  overruling  of  the  demurrer  to 
the  evidence,  the  giving  of  certain  instruc- 
tions to  the  jury,  and  the  refusal  to  sus- 
tain a  motion  for  a  new  trial. 

Upon  the  first  cause  of  action,  the  court 
rightly  charged  that  the  plaintiff  could  re- 
cover only  for  the  wilful  and  wanton  negli- 
gence of  the  defendant.  The  conductor  tes- 
tified positively  that  he  did  not  see  the 
plaintiff  at  the  time  he  came  out  on  the 
platform  and  left  the  train,  his  attention 
being  wholly  absorbed  in  giving  signals  to 
the  engineer.  The  plaintiff  testified  as  fol- 
lows: "After  passing  the  depot,  being 
anxious  to  get  out,  I  immediately  arose  for 
that  purpose,  and  walked  in  a  southwest- 
erly direction  to  the  door.  I  supposed  the 
train  was  running  slow  enough  to  enable 
me  to  get  off  without  danger,  i  did  not 
stop  at  the  door.  I  don't  think  I  paid  any 
attention  to  anybody.  I  took  hold  of  the 
iron  railing  that  is  intended  to  assist  pas- 
sengers in  boarding  or  leaving  the  car,  and 
stepped  out  on  one  step,  and  then  I  stepped 
out  on  the  next,  and  then  I  found  out  for 
the  first  time  that  the  train  was  running 
faster  than  I  thought.  I  began  then  to  ap- 
prehend there  was  danger  in  getting  off, 
and  I  had  gone  so  far  that  I  could  not  re- 
cover myself,  and  I  went  off  against  my 
will.  I  think  that  is  all  there  is  of  that." 
The  train  had  not  yet  stopped.  There  is 
no  evidence  in  the  record  that  the  station 
had  been  announced,  and  nothing  in  the 
circumstances  which  seemed  to  require  the 
conductor  to  be  looking  out  for  passengers 
at  that  time,  especially  when   he  was  en- 
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gaged  in  other  necessary  duties.  There  is 
no  evidence  in  the  record  that  the  conduct- 
or saw  the  plaintiff,  or  knew  that  he  was 
attempting  to  leave  the  train  while  it  was 
in  motion.  There  was,  therefore,  no  evi- 
dence to  warrant  a  finding  of  wilful  or  wan- 
ton negligence,  or  of  any  recklessness,  on 
the  part  of  the  conductor,  amounting  to  an 
utter  disregard  of  consequences,  that  would 
supply  an  intent,  design,  or  purpose  to 
cause  the  injury.  It  is  obvious,  therefore, 
that  the  plaintiff  was  not  entitled  to  re- 
cover upon  the  first  cause  of  action,  under 
the  instructions,  which  are  conceded  to  be 
the  law. 

The  majority  of  the  court  is  of  the  opin- 
ion that  the  second  cause  of  action  *  was 
rightly  submitted  to  the  jury.  The  plain- 
tiff testified  that  after  he  fell,  several  per- 
sons came  and  assisted  him  to  arise,  and  he 
told  them  to  lay  him  down,  because  it  hurt 
him  to  be  lifted  up,  and  they  laid  him  on 
the  pavement.  He  also  testified:  "The  con- 
ductor came  to  me  and  told  me  he  wanted  a 
statement.  He  said  that  the  law  required 
him  to  get  a  statement  from  anyone  that 
was  injured  traveling  on  the  road,  or  some- 
thing to  that  effect.  He  did  not  say  any- 
thing about  the  company,  I  believe;  that 
the  law  required  these  statements  to  be 
made  in  writing,  and  I  agreed  to  make  the 
statement,  to  state  the  facts,  .  .  .  and 
just  at  that  time  the  cab  drove  up,  and 
there  was  some  men  came  to -put  me  in 
the  cab,  and  he  said,  'No;  let  him  alone. 
I  want  him  to  make  a  statement  before  he 
leaves  here.'  I  said,  'You  put  me  in  the 
cab;  I  can  sit  easier  there  than  X  can  here 
on  this  pavement.'  Three  or  four  men  then 
picked  me  up  and  put  me  in  the  cab.  The 
conductor  came  to  me  in  the  cab,  and 
said  that  the  law  made  it  necessary  for  him 
to  get  the  statement,  and  then  he  came  to 
the  cab  and  looked  at  his  papers,  after  he 
got  to  the  cab,  and  said  he  had  the  wrong 
papers,  and  he  started  back  to  the  caboose, 
and  after  he  started  he  turned  around  to 
the  cab  driver  and  told  him  to  drive  up  to 
the  caboose  while  he  hunted  the  papers. 
The  driver  did  so.  I  think  it  was  fifteen  or 
twenty  minutes  from  the  time  I  was  injured 
until  I  was  allowed  to  start  home." 

The  driver  of  the  cab  testified  as  follows: 
'*The  conductor  came  to  me  just  as  he  got 
in  my  cab.  He  says,  'Drive  down  to  the 
way  car;  I  want  him  to  sign  some  papers.' 
I  would  think  the  way  car  was  from  125 
to  160  feet  from  where  the  old  gentleman 
was  injured.  In  driving  to  the  way  car,  1 
did  not  have  to  cross  the  railroad  track. 
After  I  got  to  the  way  car,  the  conductor 
went  into  the  way  car  and  got  some  papers, 
and  sat  up  in  the  cab  with  the  old  gentle- 
man, and  read  a  little  bit  there,  and  I 
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don't  know  what  they  said;  I  did  not  hear 
what  they  said,  nor  anything  of  the  kind. 
It  did  not  take  more  than  a  minute  any- 
way to  drive  over  to  the  way  car.  I  should 
think  we  waited  at  the  way  car  four  or  five 
minutes.  I  am  just  giving  my  opinion  as 
to  the  time.  After  Mr.  Whitman  was  hurt 
there,  I  would  not  think  it  was  over  two  or 
three  minutes  before  we  started  to  the  car. 
After  the  conductor  had  gone  in  there  and 
searched  for  his  papers,  and  got  them  back, 
we  started  then  and  took  him  right  home.'' 

The  plaintiff's  daughter  testified  that  he 
was  taken  with  a  nervous  chill  after  reach- 
ing home,  and  remained  so  until  the  doctor 
came;  that  he  was  in  much  pain  and  did 
not  rest  at  all  that  night. 

In  respect  of  the  second  cause  of  action, 
it  is  the  contention  of  the  plaintiff  that  he 
was  unlawfully  restrained  of  his  liberty 
by  the  acts  of  the  conductor.  In  the  brief 
it  is  said:  "The  evidence  certainly  shows 
that  plaintiff  was  in  a  condition  when  it 
was  surely  his  right  to  be  left  alone.  Con- 
ductor had  no  right  to  detain  plaintiff  for 
the  purpose  of  getting  these  statements.  It 
is  true  that  plaintiff  agreed  to  make  the 
statement,  and,  incidentally,  to  the  delay 
incident  thereto;  but  he  was  led  to  agree 
to  this  because  of  the  false  and  unlawful 
representations  of  conductor  that  the  law 
required  that  he  get  a  statement  from  plain- 
tiff at  that  time.  ...  He  would  not 
have  signed  them  or  agreed  to  the  delay 
otherwise.  He  was  made  to  believe  by  said 
statement  that  he  would  be  violating  the 
law  if  he  refused  to  make  said  statement, 
and  this  undoubtedly  constitutes  such  work- 
ings upon  his  will  as  to  constitute  re- 
straint, as  defined  by  our  courts." 

In  support  of  this  proposition  the  plain- 
tiff relies  upon  Comer  v.  Knowles,  17  Kan. 
436,  and  Gamier  v.  Squires,  62  Kan.  321, 
62  Pac.  1005.  In  the  former  case  it  was 
said:  "False  imprisonment  is  necessarily  a 
wrongful  interference  with  the  personal 
liberty  of  an  individual.  The  wrong  may 
be  committed  by  words  alone,  or  by  acts 
alone,  or  by  both;  and  by  merely  operat- 
ing on  the  will  of  the  individual,  or  by 
personal  violence,  or  by  both.  It  is  not 
necessary  that  the  individual  be  confined 
within  a  prison,  or  within  walls;  or  that 
he  be  assaulted,  or  even  touched.  .  .  . 
Nor  is  it  necessary  that  the  wrongful  act 
be  committed  with  malice  or  ill  will,  or 
even  with  the  slightest  wrongful  intention. 
Nor  is  it  necessary  that  the  act  be  under 
color  of  any  legal  or  judicial  proceeding. 
All  that  is  necessary  is  that  the  individual 
be  restrained  of  his  liberty  without  any  suf- 
ficient legal  cause  therefor,  and  by  words 
or  acts  which  he  fears  to  disregard." 

Obviously,  in  reliance  upon  the  doctrine 
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of  that  case,  the  court  instructed  the  jury 
in  reference  to  the  second  cause  of  action 
that  "the  defendant  company  had  no  right 
to  detain  the  plaintiff  against  his  will,  and 
prevent  his  being  taken  immediately  to  his 
home;  and,  if  the  conductor  did  so  restrain 
him  against  his  will,  he  was  invading  the 
right  of  the  plaintiff  to  his  personal  liberty 
and  freedom ;  and,  if  the  conductor  was  act- 
ing within  the  scope  of  his  authority  in 
procuring  such  statements,  then  the  defend- 
ant company  would  be  liable  for  such  dam- 
ages as  were  the  natural  and  proximate  re- 
sult of  such  action  ou  the  part  of  the  con- 
ductor. In  order  to  be  guilty  of  unlaw- 
fully restraining  the  plaintiff,  the  wrong 
may  be  committed  by  words  alone,  or  acts 
alone,  or  by  both,  or  by  merely  operating 
on  the  will  of  an  individual,  or  by  personal 
violence,  or  by  both.  It  is  not  necessary 
that  the  individual  be  assaulted,  or  even 
touched,  nor  that  the  wrong  be  committed 
with  malice  or  ill  will,  or  the  slightest 
wrongful  intention.  All  that  is  necessary 
is  that  the  individual  be  restrained  of  his 
liberty  without  any  sufficient  legal  cause 
therefor,  and  by  words  or  acts  which  he 
fears  to  disregard." 

This  is  the  instruction  of  which  the  de- 
fendant complains.  We  find  some  difficulty 
in  bringing  the  facts  as  testified  to  by  the 
plaintiff  within  the  principles  which  apply 
to  cases  of  false  arrest  or  imprisonment. 
It  is  true  this  court  has  frequently  held 
that  false,  imprisonment  may  be  commit- 
ted by  words  alone,  or  by  acts  alone,  or  by 
both.  In  order  to  constitute  the  wrong,  it 
is  not  necessary  that  the  individual  be 
actually  confined  or  assaulted,  or  even  that 
he  be  touched.  Comer  v.  Knowles,  supra; 
Doyle  T.  Boyle,  10  Kan.  168.  The  essence 
of  the  tort  is  that  the  one  complaining  has 
been  wrongfully  detained  against  his  will. 
Ordinarily  the  conduct  violating  the  plain- 
tiff's right  must  show  legal  or  actual  in- 
tent to  interfere  with  and  result  in  violat- 
ing his  right  of  freedom  to  come  or  go  or 
stay  when  and  where  he  wishes.  10  Cyc. 
Law  &  Proc.  p.  322.  While  actual  force  ic 
not  necessary,  it  is  generally  held  essential 
that  the  conduct  of  the  person  complained 
of  must  show  that,  if  necessary,  force  will 
be  used  to  detain,  or  that  the  person  de- 
taining him  does  so  by  some  legal  author- 
ity. Thus,  in  Fotheringham  v.  Adams  Exp. 
Co.  (C.  C.)  1  L.R.A.  474,  36  Fed.  262,  it 
was  held  that  shadowing  by  a  detective  be- 
fore examination  as  to  robbery,  which  went 
to  show  that,  if  necessary,  force  would  be 
used  to  detain,  might  constitute  unjustifi- 
able deprivation  of  liberty.  In  Gamier  v. 
Squires,  62  Kan.  321,  62  Pac.  1005,  actual 
detention  without  arrest,  but  to  compel 
forcibly  the  return  of  lost  money,  was  con- 
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sidered  false  imprisonment.  There  the  de- 
fendant charged  the  plaintiff  with  having 
robbed  him  of  $500,  and  held  a  loaded  re- 
volver to  plaintiff's  head,  and  required  him 
to  open  a  safe  for  the  purpose  of  seeing  if 
the  money  was  there,  and  detained  him  for 
that  purpose,  but  without  intent  to  cause 
his  arrest.  In  Moore  v.  Guardner,  16  Mees. 
&  W.  594,  the  unlawful  detention  after  cus- 
tody, in  order  to  enforce  costs,  and  the  re- 
fusal to  give  an  order  for  discharge  after 
payment  of  costs,  was  held  actionable  only 
on  proof  of  express  malice.  In  Hershey  v. 
O'Neill  (C.  C.)  36  Fed.  168,  it  was  held  that 
to  touch  a  person  suspected  of  theft  illegal- 
ly on  the  shoulder,  and  request  his  return 
to  a  store,  which  request  is  complied  with, 
does  not  constitute  an  arrest. 

The  difficulty  with  the  present  case  is 
that  there  is  no  evidence  of  any  personal 
coercion  on  the  part  of  the  conductor;  nor 
is  there  any  claim  that  the  plaintiff  appre- 
hended that  compulsory  measures  would  be 
used  if  he  did  not  yield.  It  is  said  in  ID 
Cyc.  Law  &.  Proc.  p.  324:  "But  there  must 
be  personal  coercion  of  some  sort  exercised 
by  defendant  over  plaintiff  in  order  to  sub- 
ject the  former  to  liability."  In  the  note, 
cases  are  cited  which  hold  that  one  is  not 
obli^d  to  incur  the  risk  of  personal  vio- 
lence or  insult  by  resisting  until  actual 
violence  is  used;  nor  need  there  be  any 
formal  declaration  of  arrest.  "It  is  suf- 
ficient if  there  was  reasonable  ground  to  ap- 
prehend that  compulsory  measures  would 
be  used  if  plaintiff  did  not  yield."  Pike  v. 
Hanson,  9  N.  H.  491;  Ahern  v.  Collins,  30 
Mo.  145;  Brushaber  v.  Stegemann,  22  Mich. 
266.  Besides,  the  authorities  recognize 
that  an  express  or  implied  submission  to 
arrest  is  inconsistent  with  involuntary  re- 
straint. Thus,  one  who  voluntarily  remained 
with  a  constable  in  order  to  prevent  the 
publicity  of  an  examination,  it  was  said, 
had  no  cause  of  complaint.  Kirk  v.  Gar- 
rett, 84  Md.  383,  35  Atl.  1089.  Some  of 
the  authorities  define  false  imprisonment 
as  an  unlawful  physical  restraint  by  one 
person  of  another's  liberty.  Gillingham  v. 
Ohio  River  R.  Co.  35  W.  Va.  688,  14  L.R.A. 
798,  29  Am.  St.  Rep.  827,  14  S.  E.  243. 
Other  cases  state  the  rule  more  broadly,  and 
say  that  it  is  false  imprisonment  when  a 
person  is  prevented,  without  lawful  au-* 
thority,  from  going  where  he  pleases;  and, 
in  Garnier  v.  Squires,  supra,  this  court  held 
it  to  be  (quoting  from  Comer  v,  Knowles, 
supra)  "a  wrongful  interference  with  the 
personal  liberty  of  an  individual  .  .  . 
without  any  sufficient  legal  cause  therefor, 
and  by  words  or  acts  which  he  fears  to  dis- 
regard." We  have  not  been  cited  to  any 
cases  even  analogous  to  the  case  at  bar. 
The  nearest  case  we  have  been  able  to  find 
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at  all  similar  is  that  of  Ollet  v.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  201  Pa.  361,  50  Atl. 
1011,  where  a  person  was  injured  by  hav- 
ing his  foot  crushed,  and  was  removed  to 
a  house,  and  thence  to  a  hospital,  against 
his  protest.  It  was  held  that  there  was  nu 
actual  imprisonment.  The  opinion,  which 
is  per  curianif  merely  affirms  the  lower 
court,  where  it  was  held  tliat  the  railroad 
company  was  acting  in  the  role  of  a  Sa- 
maritan, and  that  the  injuries  to  the  plain- 
tiff were  such  as  required  immediate  atten- 
tion. 

In  the  case  at  bar  it  appears  from  the 
evidence  that  the  rules  of  the  company  re- 
quired the  conductor  to  send  in  a  report 
of  all  accidents,  and  the  company  furnished 
him  with  a  blank  .for  the  purpose  of  ob- 
taining a  statement  of  any  passenger  who 
might  be  injured,  with  instructions  that 
"this  blank  should  be  filled  out  immediately 
upon  the  happening  of  the  accident,  if  the 
injured  party  is  able.  If  not,  then  at  the 
earliest  time  thereafter."  The  company  also 
furnished  the  conductor  a  blank  prepared 
in  conformity  with  the  interstate  commerce 
law,  to  be  signed  by  the  injured  passenger, 
which  contained  the  following  statement: 
"To  Passengers:  The  law  requires  railway 
companies  to  report  accidents  to  the  Inter- 
state Commerce  Commission.  That  this  law 
may  be  complied  with  you  are  requested  to 
fill  the  following  blank."  The  rules  of  the 
company  authorized  the  conductor  to  obtain 
from  any  injured  passenger  a  statement  in 
writing;  but  there  was  no  law 'nor  any  rule 
of  the  company  which  required  a  passenger 
to  make  either  statement,  and  it  will  not 
be  seriously  contended  that  what  the  con- 
ductor told  the  plaintiff  as  to  the  law  was 
true.  It  was  a  misrepresentation  which,  ac- 
cording to  the  plaintiff's  evidence,  induced 
]iim  to  consent,  while  suffering  from  his  in- 
juries and  desiring  needed  medical  atten- 
tion, to  remain  there  until  what  he  had 
been  falsely  informed  was  a  requirement  of 
the  law  had  been  complied  with.  This 
amounted  to  an  unlawful  restraint  of  his 
personal  liberty,  and  it  is  obvious  that  the 
same  principle  should  apply  as  though  he 
had  suffered  an  unlawful  imprisonment, 
notwithstanding  there  is  no  evidence  of  such 
coercion  by  the  conductor  as  to  bring  the 
case  squarely  within  the  rules  which  ordi- 
narily govern  in  cases  of  false  imprison- 
ment. The  conductor  had  the  right  to  re- 
quest him,  if  able,  to  make  the  statement, 
but  had  no  right  to  induce  him  to  remain 
and  make  the  statements  by  misrepresent- 
ing that  the  law  of  the  state  required  him 
to  make  them  at  that  time  and  place. 

Probably  the  injuries  sustained  by  plain- 
tiff by  reason  of  this  unlawful  detention 
were  slight;  but  that  does  not  affect  the 
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principle  involved.  If  he  had  sustained  a 
severed  artery  which  required  immediate 
attention  to  prevent  him  from  bleeding  to 
death,  and  the  conductor  had  used  the  same 
unlawful  means  to  detain  him,  and  procured 
the  statement  against  his  will,  the  case 
would  only  differ  in  degree,  but  not  in 
principle.  The  giving  of  the  instruction 
complained  of  cannot,  therefore,  be  regard- 
ed as  error,  although  it  might  have  been 
worded  differently  in  order  to  apply  to  the 
actual  facts  in  evidence.  All*  that  was  nec- 
essary, in  order  for  the  plaintiff  to  recover 
upon  the  second  cause  of  action,  was  to 
show  that  he  was  unlawfully  restrained 
of  his  liberty  without  any  sufficient  legal 
cause  therefor,  and  by  words  or  acts  which 
he  feared  to  disregard.  He  testified  that 
he  agreed  to  remain  and  make  the  state- 
ments because  he  had  been  informed  that 
the  law  required  him  to  do  so.  This,  in 
connection  with  his  age,  his  suffering,  and 
his  helpless  condition,  and  all  the  circum- 
stances in  evidence,  would  warrant  a  jury 
in  finding  that  he  was  restrained  by  words 
and  acts  which  he  feared  to  disregard. 

The  defendant  contends  further  that,  if 
the  acts  of  the  conductor  amounted  to  an 
unlawful  restraint  of  the  plaintiff,  they 
were  not  within  the  scope  of  his  authority. 
The  evidetace  shows  that  the  printed  in- 
structions of  the  conductor  were  to  obtain 
a  statement  from  the  injured  passenger; 
the  instructions  reading:  "All  conductors 
of  trains  carrying  passengers  must  have  a 
supply  of  this  form  on  hand  at  all  times 
when  on  duty,  and  as  soon  as  possible  after 
the  occurrence  of  an  accident,  the  conduct- 
or will  obtain  from  each  passenger,  .  .  . 
whether  injured  or  not,  a  statement  here- 
on, and  forward  by  the  first  train  to  the 
superintendent."  The  defendant,  having 
instructed  its  servant  and  employee  to  ob- 
tain the  statement  from  any  injured  pas- 
senger, must  be  held  to  have  authorized  him 
to  use  what  he  considered  necessary  means 
to  obtain  it.  Defendant  relies  upon  the  re- 
cent case  of  Crelly  v.  Missouri  &.  K.  Teleph. 
Co.  84  Kan.  19,  113  Pac.  386,  where  the  lo- 
cal manager  of  a  telephone  company  waa 
held  not  to  have  been  acting  in  the  scope  of 
his  employment  when  he  violently  assaulted 
and  beat  an  operator  who  was  about  to  quit 
the  service,  because  she  refused  to  sign  a 
voucher  for  the  compensation  due  her.  The 
opinion  in  that  case  quotes  Collette  v. 
Rebori,  107  Mo.  App.  711,  82  Pac.  652,  hold- 
ing that  the  master  is  liable  for  the  tortious 
acts  of  his  servant  when  it  is  shown  that 
the  act  complained  of  was  done  as  a  means 
or  for  the  purpose  of  doing  the  work  as- 
signed by  the  master.  The  conductor  waa 
authorized  to  obtain  from  the  passenger  the 
statement,  and,  for  the  purpose  of  obtain- 
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ing  it,  he  represented  to  him  that  the  law 
required  the  statement  to  be  made.  This  is 
far  different  in  principle  from  the  act  of  a 
servant  in-  committing  an  assault  which 
would  be  unlikely  to  bring  about  the  ac- 
complishment of  the  purpose.  The  repre- 
sentation that  the  law  required  the  report 
to  be  signed  by  the  passenger  was  some- 
thing quite  likely  to  induce  compliance  with 
the  request,  and  which  the  company  might 
well  have  anticipated  its  servant  would  do. 
The  tendency  of  modern  decisions  is  to  a 
wider  interpretation  of  the  implied  author- 
ity of  the  servant  in  cases  of  this  kind  (19 
Cyc.  Law  &  Proc.  p.  32U),  especially  where 
the  relation  of  carrier  and  passenger  exists. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  55 
Kan.  716,  723,  29  L.R.A.  465,  41  Pac.  952. 
Unquestionably  the  plaintiff  was  a  pas- 
senger at  the  time  the  conductor  detained 
him.  He  was  injured  in  alighting  from 
the  train  at  his  destination.  Before  he  had 
been  removed  from  the  company's  right  of 
way,  the  conductor  took  control  over  him 
for  the  purpose  of  obtaining  a  statement 
from  him  as  an  injured  passenger,  and  we 
think  the  relation  of  carrier  and  pas- 
senger continued  during  the  time  the  con- 
ductor detained  him.  We  think  the  acts 
of  the  conductor  were  fairly  and  reasonably 
within  the  scope  of  his  employment. 

The  verdict  being  general,  with  nothing 
to  indicate  how  much  of  the  damages  al- 
lowed was  apportioned  to  the  first  cause  of 
action,  the  judgment  must  be  reversed  and 
the  cause  remanded,  with  directions  to  sus 
tain  the  demurrer  to  the  evidence  as  to  the 
first,  and  for  further  proceedings  on  the 
second  cause  of  action. 

Johnston,  Ch.  J.,  and  Mason,  Smith, 
Benson,   and  West,   JJ.,  concur. 

Bnrch  and  Porter,  J  J.,  dissent  from 
the  second  and  fourth  paragraphs  of  sylla- 
bus and  corresponding  portions  of  opinion. 
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FRED   WEIKEL,   Appt., 

V. 

W.  A.  STERNS  and  Wife. 

(142  Ky.  513,  134  S.  W.  908.) 

Sale  —  concealment  of  fact  ^  fraud  — 
liability. 

One  who  knowingly  sells  a  house  located 
over  a  cesspool  which  receives  the  drain* 
ings  from  his  other  building,  and  is  com- 
pletely concealed  from  view,  without  noti- 
fying the  purchaser  of  the  existence  of  the 
pool,  is  liable  in  damages  as  for  fraud  to 
34  L.K.A.(N.S.) 


the  extent  of  the  expense  and  loss  to  which 
the  purchaser  is  subjected  because  of  it. 

(March    2,    1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch  oif  the 
Circuit  Court  for  Jefferson  County,  Third 
Division,  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  deceit  in 
the  sale  of  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harrison  &  Harrison  for  ap- 
pellant. 

Messrs.  Edwards,  Ogden,  &  Peak  for 
appellees. 

Hobson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

W.  A.  Sterns  and  wife  bought  a  house 
and  lot  in  Louisville  from  Fred  W^ikel. 
They  afterwards  brought  this  suit  against 


Notc  —  IJahiUty  of  vendor  to  purchas- 
er on  account  of  unsanitary  condition 
of  premises. 

Only  one  case  other  than  Weikel  v. 
Sterns  has  been  found  in  which  it  was 
sought  to  hold  a  vendor  liable  for  the  un- 
sanitary condition  of  tlic  ])reniis('8.  This 
is  the  case  of  Frank  v.  Bradley  &,  C.  Co.  42 
App.  Div.  178,  58  K.  Y.  Supp.  1032,  an  ac- 
tion for  deceit.  The  court  holds  that  a 
vendor  who  represents  to  a  purchaser,  in 
answer  to  his  inquiry,  that  a  cellar  on  the 
premises  is  dry,  and  that  water  has  never 
given  the  owner  any  trouble  there,  and  thus 
prevents  an  investigation  by  the  purchaser 
which  would  have  disclosed  that  the  cellar 
is  not  in  a  sanitary  condition,  is  liable  in 
an  action  for  deceit  if  the  vendor  is  aware 
of  the  actual  conditions,  and  makes  the 
statement  to  prevent  investigation. 

In  Sohan  v.  Gibson,  118  Ky.  403,  80  S. 
W.  1173,  where  the  purchasers  sought  to 
rescind  the  contract  for  the  sale  of  lands 
on  the  ground  that  the  vendor,  who  was 
suing  for  the  balance  of  the  purchase  price, 
falsely  represented  that  they  were  produc- 
tive, and  that  the  cellar  under  the  house 
on  the  premises  was  healthful,  the  court 
held  that  where  there  was  investigation, 
as  in  that  case,  such  representations  are  not 
ground  for  rescission  of  a  contract.  This 
case,  although  not  in  point  on  the  question 
annotated,  raises  the  question  of  the  sani- 
tary condition  of  the  premises  in  the  plead- 
ings. The  court  does  not  specifically  dis- 
cuss this  point,  but  treats  all  the  represen- 
tations of  the  vendor  as  expressions  of 
opinion,  of  which  the  purchasers  had  an 
opportunity  to  discover  the  truth  or  falsity. 

For  duty  and  liability  of  a  landlord  as  to 
premises  upon  which  there  has  existed  a 
contagious  disease,  see  note  to  Finney  v. 
Steele,  6  L.R.A.(N.S.)    977. 

Infecting  premises  with  contagious  dis- 
ease as  waste,  see  Delano  v.  Smith,  30 
L.R.A.(N.S.)  474,  and  note.        W.  A.  E. 
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him  to  recover  damages  for  deceit  in  the 
sale  of  the  property.  On  the  trial  of  the 
case  in  the  circuit  court  there  was  a  verdict 
and  judgment  in  their  favor  for  $250. 
Weikel  appeals. 

Practically  the  only  question  made  on 
the  appeal  is  that  the- court  should  have 
peremptorily  instructed  the  jury  to  find  for 
the  defentlant  under  the  evidence.  The 
facts  shown  are  these:  Weikel  owned  a 
lot  at  the  corner  of  Park  and  Frankfort 
avenues,  in  the  city  of  Louisville.  On  the 
front  of  the  lot  he  built  a  drug  store,  with 
a  residence  flat  overhead.  On  tlie  rear  of 
the  lot  he  had  a  stable.  The  sewage  from 
the  drug  store  and  the  flat  overhead  was 
run  into  a  pit  which  he  had  dug  at  the 
back  of  the  lot,  under  the  stable.  After 
Bome  years  he  tore  the  stable  away,  and 
erected  where  it  stood  a  dwelling  house; 
and  this  was  the  property  which  he  sold 
Stems,  about  the  time  the  house  was  fin- 
ished, and  before  it  had  been  occupied. 
The  pit  referred  to,  when  he  tore  the  stable 
away,  was  full.  He  had  it  cleaned  out 
about  a  foot  below  the  level  of  the  cellar 
which  he  dug,  leaving  about  8  feet  of  the 
pit  full  of  sewage,  in  the  middle  of  the 
cellar,  and  this  he  covered  over  with  clay; 
the  pipe  from  the  drug  store  building  still 
emptying  into  the  pit.  In  this  condition 
of  things,  he  sold  the  property  to  Sterns, 
telling  him  nothing  of  the  pit  or  the  pipe 
running  into  it,  which  was  covered  up  with 
the  clay  which  he  had  put  over  it.  The 
tenant  which  Sterns  put  in  the  property 
vacated  it  in  two  weeks  on  account  of  the 
odor,  and  he  was  unable  to  get  any  other 
tenant  to  move  into  the  house.  Finally, 
after  some  months,  he  discovered  the  ex- 
istence of  the  pit,  had  it  cleaned  out,  had 
the  pipe  disconnected,  and  had  the  pit  filled 
with  clay.  After  this  he  had  no  trouble, 
and  this  action  was  brought  for  the  dam- 
ages he  had  sustained  in  the  meantime. 

It  is  insisted  for  Weikel  that  an  action 
for  deceit  does  not  lie  unless  the  fraud  was 
knowingly  practised,  or  there  was  an  in- 
tentional suppression  of  facts,  where  the 
defendant  was  in  duty  bound  to  disclose 
them.  Kerr,  on  Frauds,  382-384;  Shive  v. 
Merritt,  31  Ky.  L.  Rep.  978,  104  S.  W. 
308.  But  a  man  must  be  presumed  to  in- 
tend the  necessary  consequences  of  his  own 
voluntary  act.  The  voluntary  doing  of  an 
act  which  necessarily  results  in  injury  to 
another,  where  the  party  knows  the  facts 
and  had  reason  to  know  that  the  injury 
will  result,  will  sustain  an  action  for 
fraud.  20  Cyc.  Law  &  Proc.  p.  2738.  It  is 
not  necessary  that  a  misrepresentation  in 
words  be  made.  The  house  which  Weikel 
had  built  was  built  for  a  residence.  He 
knew,  when  he  sold  it  to  Sterns,  that  Sterns 
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was  buying  it  to  rent  to  another  as  a  resi- 
dence. He  knew  the  pit  full  of  sewage  was 
in  the  cellar,  and  a  reasonable  man,  situ- 
ated as  he  was,  must  have  known  that  such 
a  pit,  with  a  pipe  running  into  it  carry- 
ing in  water  and  more  sewage  every  day  in 
a  cellar  under  a  house,  would  render  that 
house  unfit  for  a  residence.  To  sell  such  a 
house  without  disclosing  the  situation,  when 
the  purchaser  would  have  no  means  of 
knowing  the  facts,  from  the  pit  being  cov- 
ered up  as  it  was,  was  to  practise  a  fraud 
upon  him. 

It  is  insisted  that  Weikel  acted  in  good 
faith  and  without  knowledge  of  the  real 
condition  of  things;  but  the  proof  shows 
that  he  knew  enough  facts  to  put  a  rea- 
sonable man  on  notice,  and  when  he  sold 
an  innocent  purchaser  the  house,  causing 
him  a  loss  by  reason  of  the  concealment  of 
the  facts,  the  loss  should  fall  on  him,  and 
not  on  the  purchaser.  We  rest  our  judg- 
ment on  the  ground  that  the  facts  which  he 
knew  were  sufficient  to  apprise  a  man  of 
ordinary  prudence  of  the  truth,  and  to  im- 
pose upon  him  the  duty  to  inform  the  pur- 
chaser of  the  situation  which  he  had  con- 
cealed from  him.  Jordan  v.  Pickett,  78  Ala. 
331;  Cardwell  v.  McClelland,  3  Sneed,  150; 
Minor  v.  Sharon,  112  Mass.  477,  17  Am. 
Rep.  122. 

Judgment  affirmed. 
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FRED      BRITTON'S      ADMINISTRATOR, 

Appt., 

V. 

H.  E.  SAMUELS. 


HUBERT  BRITTON  et  al.,  Appte., 

V. 

SAME. 


MARSHALL  BRITTON  et  al.,  Appts., 

V. 

SAME. 

(143  Ky.   129,  136  S.  W.  143.) 

Wrongfirl  death  *  unlawful  sale  of  li- 
quor —  fatal  effect  —  liability. 

1.  A  statute  giving  a  right  of  action  for 
death  caused  by  negligence  or  wronsrful  act 
does  not  cover  a  death  due  to  the  con- 
sumption of  intoxicating  liquors  sold  in 
prohibition  territory,  in  the  absence  of  any* 
thing  to  show  intention  to  injure  decedent, 

Note,  ^  Right  of  action  in  absence  of 
civil  damage  act,  for  injury  or  death 
.  following  unlawful  sale  of  liquor. 

As  indicated  in  its  title,  this  note  is  con- 
fined to  cases  where  the  sale  is  in  viola- 
tion of  law,  and  does  not  cover  cases  in- 
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or  knowledge  or  reasonable  grounds  of  be- 
lief that  injury  would  follow  the  use  of  the 
liquor,  since  the  sale  is  not  the  proximate 
cause  of  the  death. 

Intoxicating  Ilqnor  —  cItII  damage  act 
—  notice  ^  effect  of  infancy. 

2.  That  the  children  of  an  inebriate  arc 
of  such  tender  age  that  they  are  incapable 
of  giving  the  notice  not  to  sell  intoxicating 
liquor  to  him,  which  is  required  to  create 
a  cause  of  action  under  the  civil  damage 
act,  will  not  make  such  requirement  inap- 
plicable, and  enable  them  to  maintain  an 
action  for  his  death  through  liquor  sold 
him  in  the  absence  of  notice. 

(April  13,  1011.) 

APPEALS  by  plaintiffs  from  judgments 
of  the  Circuit  Court  for  Mercer 
County  sustaining  demurrers  to  petitions 
filed  to  recover  damages  for  the  death  of 


plaintiffs'  intestate,  alleged  to  have  been 
caused  by  the  unlawful  sale  of  intoxicants 
by  defendant.    Affirmed. 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Emmet  Puryear,  Robert 
Harding,  and  E.  M.  Hardin  for  appel- 
lants. 

Mr.  E.  H.  Gaither,  with  J.  F.  Vanars- 
dall,  for  appellee: 

It  is  only  where  the  representative 
fraudulently  or  arbitrarily  refuses  to  act, 
that  the  widow  and  children  are  permitted 
to  sue.  McLemore  v.  Sebree  Coal  &  Min. 
Co.  121  Ky.  63,  88  S.  W.  1062;  Howard  v. 
Hunter,  126  Ky.  682,  104  S.  W.  723. 

Ijasslng,  J.,  delivered  the  opinion  of  the 
court: 

These  three  suits  grow  out  of  the  same 
state  of  facts,  and  are  considered  together. 


volving  sales  in  disregard  of  a  notice  or 
request  not  to  sell  to  a  certain  person,  ex- 
cept, of  course,  where  a  sale  under  such 
circumstances  is  forbidden  by  law.  Cases 
arising  under  the  civil  damage  acts  are 
also,  of  course,  beyond  the  scope  of  the 
note. 

As  to  whether  it  is  necessary,  to  sustain 
a  recovery  under  the  civil  damage  act,  that 
the  intoxication  be  the  proximate  cause 
of  the  injury,  see  the  note  in  13  L.R.A. 
(N.S.)   1158. 

In  23  Cyc.  Law  &  Proc.  p.  309,  tbe  com- 
mentator prefaces  his  discussion  of  the  civil 
damage  acts  by  saying  that  such  laws 
create  a  new  right  of  action,  which  was 
unknown  to  the  common  law.  That,  how- 
ever, seems  to  have  reference  to  lawful  or 
licensed  sales.  As  said  before,  the  present 
note  deals  only  with  unlawful  sales. 

It  was  held  in  Harrison  v.  Berkley,  1 
Strobh.  L.  525,  47  Am.  Dec.  578,  that  one 
who  sold  liquor  to  a  slave  in  riolation  of 
a  penal  statute  was  liable  to  the  owner  for 
the  slave's  death  due  to  exposure  while  in- 
toxicated, where  the  sale  was  the  proximate 
cause  of  the  drinking,  intoxication,  and  ex- 
posure; and  it  was  further  held  that  if  the 
sale  was  made  to  a  free  person  with  knowl- 
edge that  it  was  obtained  for  a  slave,  the 
same  liability  attached  as  though  the  sale 
were  made  directly  to  the  slave.  The  court 
said:  "It  is  said  that  the  act  of  selling 
or  giving  whisky  to  the  slave  Bob  was 
not  in  itself  a  wrong  to  the  plaintiff,  but 
was  only  a  violation  of  a  penal  statute 
which  has  imposed  upon  such  acts  penal- 
ties, to  be  recovered  by  indictment;  and 
that  therefore  no  action  by  the  plaintiff 
lies,  nor  any  remedy  but  the  indictment 
prescribed  by  the  statute.  Ihe  wrong,  for 
which  an  action  of  trespass  on  the  case 
lies,  may  be  either  an  unlawful  act,  or  a 
lawful  act  done  under  circumstances  which 
render  it  wrongful, — any  act  done  or 
omitted,  contrary  to  the  general  obligation 
of  the  law  or  the  particular  rights  and 
duties  of  the  parties.  It  might  not  be  difH- 
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cult  to  distinguish  between  the  selling  or 
giving  of  spirituous  liquors  to  a  slave,  and 
the  fair  selling  to  a  slave  of  an  article 
which  could  not  be  expected  to  produce 
harm;  and  to  show  that,  independent  of 
any  express  statutory  prohibition,  the  for- 
mer act  is  so  contrary  to  the  rights  of  the 
master,  and  to  the  duties  imposed  upon 
other  persons  in  a  slave-holding  community, 
that  the  person  who  does  it  without  special 
matter  of  excuse  subjects  himself  to  lia- 
bility for  all  the  legal  damage  that  may 
thence  ensue,  in  like  manner  as  if  he  had 
carelessly  or  wantonly  placed  noxious  food 
within  the  reach  of  domestic  animals.  But 
this  case  may  be  rested  where  the  plaintiff 
left  it.  Our  statutes,  time  after  time,  have 
subjected  him  who  sells  to  a  slave  any  arti- 
cle without  license,  to  fine  and  imprison- 
ment upon  his  conviction  after  indictment; 
and  the  last  statute  on  the  subject  pro- 
vides especially  for  the  punishment,  upon 
conviction  after  indictment,  of  him  who 
sells  or  gives  spirituous  liquor  to  a  slave. 
No  express  prohibition  is  contained  in 
either  of  the  statutes,  but  the  penalties 
necessarily  imply  a  prohibition,  and  make 
the  thing  prohibited,  unlawful.  .  .  . 
For  the  injuiy  to  the  public,  the  only  rem- 
edy is  that  provided  by  the  statute, — in- 
dictment; but,  as  in  case  of  a  nuisance  to 
the  whole  community,  if  any  person  has 
suffered  a  particular  damage  beyond  that 
suffered  by  the  public,  he  may  maintain  an 
action  in  respect  thereof,  .  .  .  so,  in 
case  of  a  misdemeanor  punishable  by  stat- 
ute, a  party  grieved  is  entitled  to  his  ac- 
tion for  the  particular  damage  done  to  him 
by  reason  of  the  unlawful  act." 

In  Westbrook  v.  Miller,  98  App.  Div.  690, 
00  N.  Y.  Supp.  658,  the  court,  while  ap- 
parently of  the  mind  that  a  mother  could, 
at  common  bw,  maintain  an  action  for  the 
loss  of  services  of  her  minor  child  result- 
ing from  the  unlawful  sale  of  liquor  to  him 
by  the  defendant,  held  that  a  complaint  in 
such  an  action  should  be  dismissed,  where 
it  did  not  allege  that  the  liquor  in  any  way 
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The  petitions  allege  that,  in  February, 
1009,  the  defendant,  H.  E.  Samuels,  wrong- 
fully furnished  to  Fred  Britton  spirituous 
liquors  and  mixtures  thereof,  which  he 
drank,  and  from  the  effects  of  which  he 
died;  that  the  said  Britton  was  an  inebri- 
ate, and  intoxicated  at  the  time  the  liquors 
were  furnished  him;  that  these  facts  were 
known  to  the  defendant;  that  the  city  of 
Harrodsburg  and  Mercer  county,  where  the 
transaction  took  place,  was  local  option 
territory;  that,  because  the  said  sales  were 
prohibited    by    law,    they    were    therefore 


wrongful;  and  that,  as  death  resulted  from 
the  use  of  said  alcoholic  liquors  so  sold  and 
furnished,  the  defendant  is  liable  in  such 
damages  for  such  loss  as  the  heirs  at  law 
of  decedent  have  sustained  by  reason  of  his 
death.  A  demurrer  was  sustained  to'  each 
of  these  petitions,  and  this  appeal  is  prose- 
cuted to  test  the  correctness  of  the  trial 
court's  ruling  upon  this  point. 

It  is  the  contention  of  the  appellants 
that,  under  §  6  of  the  Kentucky  statutes 
(§11,  Russell's  Stat.),  enacted  pursuant  to 
the  authority  expressly  given  in  §  241  of 


afl'ected  the  son  so  as  to  interfere  with  the 
performance  of  such  services  as  the  plain- 
tiff was  entitled  to  receive  from  him. 

And  in  Struble  v.  Nodwift,  11  Ind.  64, 
involving  an  action  by  a  father  for  the  loss 
of  services  by  his  son,  who  was  temporarily 
incapacitated  by  becoming  intoxicated  on 
liquor  alleged  to  have  been  unlawfully  sold 
him  by  the  defendant,  the  court  disclaimed 
any  intention  to  intimate  whether  an  ac- 
tion of  this  kind  can  be  sustained  at  all 
upon  common-law  principles,  saying  merely 
that  where  the  liquor  statute  provides  that 
its  violation  shall  constitute  a  penal  of- 
fense, vindictive  damages  cannot  be  recov- 
ered against  the  violator  in  a  civil  action. 

And,  expressly  stating  that  it  did  not 
decide  whether  a  seller  of  liquor  would  be 
liable  for  the  conduct  of  a  person  who 
thereby  became  intoxicated,  and  for  assault 
committed  by  him  while  intoxicated,  upon 
the  ground  that  the  sale  of  the  liquor  was 
without  license  and  unlawful,  the  court,  in 
Mastad  v.  Swedish  Brethren,  83  Minn.  40, 
53  L.R.A.  803,  85  Am.  St.  Rep.  440,  86  N. 
W.  913,  places  its  decision  upon  the  ground 
that  a  person  managing  and  controlling  a 
public  place  of  amusement  to  which  he  in- 
vites the  public  on  payment  of  an  admis- 
sion fee,  who  sells  liquors  to  a  patron  and 
thereby  renders  him  drunk  and  disorderly, 
knowing  that  when  in  that  condition,  he  is 
likely  to  commit  an  assault  upon  others,  is 
bound  to  exercise  reasonable  care  to  pro- 
tect his  other  customers  and  patrons  from 
such  assaults,  and  is  liable  in  damages  for 
failure  so  to  protect  them. 

It  was  held  in  Paulson  v.  Langness,  10 
S.  D.  471,  93  N.  W.  655,  that,  to  entitle  a 
wife  to  maintain  an  action  for  damages  oc- 
casioned by  the  loss  of  her  means  of  sup- 
port through  the  death  of  her  husband,  un- 
der a  statute  giving  her  a  right  of  action 
for  loss  of  support  upon  the  bond  of  a  li- 
censed saloon  keeper  conditioned  that  he 
should  pay  all  damages  that  might  be  ad- 
judged to  any  person  so  injured,  it  must 
appear  that  the  defendant  was  licensed  to 
sell  liquor,  for  the  statute  did  not  give  a 
right  of  action  in  the  case  of  a  sale  with- 
out license;  and  the  court  added  that  at 
common  law  the  wife  could  not  recover  for 
the  loss  of  support  occasioned  by  the  death 
of  her  hnshand. 

Somewhat  like  Britton  y.  Samuels  is 
Waller  v.  CoUinsworth,  144  Ky.  3,  — 
L.R.A.(N.S.)  — ,  137  S.  W.  766,  holding 
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that  the  sale  of  liquor  is  not  the  proxi- 
mate cause  of  a  homicide  committed  by 
one  under  its  influence,  so  as  to  render  the 
seller  thereof  in  violation  of  law  liable  for 
the  death,  under  a  statute  giving  a  right 
of  action  for  death  from  negligence  or 
wrongful  act.  The  court  said  that  while  it 
may  be  true  that  many  homicides  result 
from  intoxication,  yet,  as  a  vast  majority' 
of  the  people  who  drink  do  not  commit 
murder,  the  percentage  of  homicides  re- 
sulting from  intoxication  is  so  small  that 
it  cannot  be  said  that  he  who  sells  the 
liquor  that  causes  the  intoxication  may 
reasonably  contemplate  that  murder  will 
follow,  so  as  to  render  him  liable  in  dam- 
ages for  his  wrongful  act. 

But  in  Riden  v.  Grimm  Bros.  97  Tenn. 
220,  35  L.R.A.  687,  36  S.  W.  1097,  it  was 
held  that  the  wife  of  an  habitual  drunkard 
who  died  from  the  effects  of  liquor  fur- 
nished to  him  in  violation  of  a  statute  im- 
posing a  penalty  for  the  furnishing  of  li- 
quor to  such  person  might  maintain  a  civil 
action  for  the  injury  caused  to  her,  al- 
though the  statute  did  not  expressly  au- 
thorize such  action.  It  should  be  observed 
that  this  was,  in  substance,  an  action  for 
the  death  of  the  husband,  but  no  import- 
ance seems  to  be  attached  to  this  in  the 
opinion,  it  being  recited  merely  as  one  of 
the  facts  of  the  case.  However,  it  may 
be  properly  supposed  that,  so  far  as  the 
survival  of  the  action  was  concerned,  it 
was  founded  upon  &  death  statute,  and  that 
this  course  was  not  questioned.  Of  course, 
the  general  death  statutes  were  not  in- 
tended, and  at  least  have  not  been  con- 
strued, to  create  a  new  right  of  action  from 
the  standpoint  of  the  subject-matter,  but 
merely  to  insure  the  survival  of  such  ac- 
tions as  could  theretofore  have  been  main- 
tained if  death  had  not  ensued.  Therefore, 
since  the  court  in  the  Riden  Case  holds 
that  the  act  complained  of  may  be  the 
predicate  of  an  action  at  common  law,  it 
would  follow  that  the  death  statute  in  this 
jurisdiction,  if  any  existed,  would  authorize 
a  right  of  action  in  the  same  premises 
where  death  ensued.  In  this  connection  it 
should  be  noted  that  in  Britton  y.  Samuei.8 
the  death  act  was  apparently  relied  upon 
by  the  plaintiff,  not  only  as  effecting  a  sur- 
vival of  the  action,  but  also  as  rendering 
the  particular  wrong  actionable, — ^that  is, 
creating  a  new  right  of   action. 

L.  A.  W. 
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the  Constitution,  they  have  a  right  to 
maintain  these  suits;  that  the  sale  of  alco- 
holic liquor  in  prohibition  territory  was  a 
wrongful  act;  and  that,  as  it  resulted  in 
death,  the  case  comes  clearly  within  the 
statute  cited.  So  much  of  this  statute  as 
is  claimed  to  be  applicable  is  as  follows: 
"Whenever  the  death  of  a  person  shall  re- 
sult from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then  in  every  such  case 
damages  may  be  recovered  for  such  death 
from  the  person  or  persons,  company  or 
companies,  corporation  or  corporations, 
their  agents  or  servants,  causing  the  same." 
This  statute  was,  as  stated,  passed  to  carry 
out  the  provisions  of  §  241  of  the  Constitu- 
tion, which  is  as  follows:  "Whenever  the 
death  of  a  person  shall  result  from  an  in- 
jury inflicted  by  negligence  or  wrongful  act, 
then,  in  every  such  case,  damages  may  be 
recovered  for  such  death,  from  the  corpo- 
rations and  persons  so  causing  the  same. 
Until  otherw,ise  provided  by  law,  the  action 
to  recover  such  damages  shall  in  all  cases 
be  prosecuted  by  the  personal  representa- 
tive of  the  deceased  person.  The  general  as- 
sembly may  provide  how  the  recovery  shall 
go  and  to  whom  belong;  and  until  such 
provision  is  made,  the  same  shall  form  part 
of  the  personal  estate  of  the  deceased  per- 
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son. 

It  is-  the  contention  of-  the  appellants 
that,  under  the  provisions  of  the  Constitu- 
tion and  the  statute  above  quoted,  the  ad- 
ministrator had  a  right  to  maintain  this 
suit,  if  it  is  such  an  act  as  will  support  a 
cause  of  action.  But,  that,  if  it  should  be 
held  that  the  administrator  had  no  right 
to  sue,  then,  under  §  1307  of  the  Kentucky 
statutes  (§  3634,  Russell's  Stat.),  the  chil- 
dren had  a  right  to  maintain  the  suit.  This 
section  is  as  follows:  "Any  person  who 
shall  sell,  lend,  give,  procure  for,  or  fur- 
nish spirituous,  vinous,  or  malt  liquors,  or 
any  mixture  of  either,  knowingly,  to  any 
person  who  is  an  inebriate,  or  in  the  habit 
of  becoming  intoxicated  or  drunk  by  the 
use  of  any  such  liquors,  or  who  shall  suffer 
or  permit  any  such  person  to  drink  any 
such  liquors  in  his  barroom,  saloon,  or 
upon  the  premises  under  his  control  or  in 
his  possession,  shall  be  fined  for  each  of- 
fense $50,  apd  the  person  so  offending,  to- 
gether with  the  sureties  on  his  bond,  if  he 
has  executed  a  bond  to  enable  him  to  sell 
liquor,  be  liable  to  a  civil  action  for  dam- 
ages by  the  wife  or  the  father,  or  the 
mother  or  the  child  of  such  inebriate  or 
person  so  in  the  habit  of  becoming  intoxi- 
cated or  drunk,  in  which  punitive  damages 
may  be  assessed;  but  the  person  so  selling 
shall  not  be  liable  in  a  civil  action  to  the 
wife,  father,  or  other  relation,  unless  writ- 
ten notice  forbidding  such  sale  has  been 
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given  the  person  so  selling  prior  to  the  of- 
fense complained  of,  and  such  action  shall 
be  brought  within  one  year  from  the  time 
the  cause  of  action  has  accrued,  and  not 
after." 

It  is  conceded  that  no  notice  was  given 
as  provided  for  in  this  section.  For  ap- 
pellants it  is  shown  that  the  infants  were 
two  and  four  years  of  age,  respectiyely,  and 
hence  incapable  of  giving  notice,  and  it  is 
urged  that  this  fact  should  not  deprive 
them  of  the  benefit  of  the  statute;  that  the 
legislature,  in  providing  for  this  notice, 
could  not  have  contemplated  the  imposition 
upon  infants  the  performance  of  an  act 
which  it  must  have  known  they  would  be 
wholly  incapable  of  performing;  that  a  fair 
construction  of  the  act  would  be  that  the 
notice  provided  for  should  be  given  by  any- 
one seeking  to  benefit  by  its  provisions 
capable  of  giving  the  notice;  but  that, 
where  the  persons  entitled  to  its  benefits 
are  incapable,  by  reason  of  their  extrme 
youth  or  lack  of  mental  capacity,  of  giving 
the  notice,  this  provision  of  the  statute  is 
not  mandatory. 

The  aid  of  neither  of  the  statutes  here 
under  consideration  has  heretofore  been  in- 
voked in  a  case  of  this  character.  In  How- 
ard V.  Hunter,  126  Ky.  686,  104  S.  W.  723, 
this  court  held  that  a  recovery  might  be 
had  upon  the  part  of  the  administrator 
where  death  was  caused  by  a  wrongful 
shooting,  and,  in  considering  the  questiop, 
it  was  said:  "It  was  the  manifest  inten- 
tion of  the  constitutional  provision  quoted 
to  allow  an  action  to  be  maintained  when- 
ever the  death  of  a  person  was  caused  by 
the  negligent  or  wrongful  act  of  another; 
and  it  is  not  within  the  power  of  the  legis- 
lature to  deny  this  right  of  action.  The 
section  is  as  comprehensive  as  language 
can  make  it.  The  words  'negligence'  and 
'wrongful  act*  are  sufficiently  broad  to  em- 
brace every  degree  of  tort  that  can  be  com- 
mitted against  the  person.  ...  A 
wrongful  act  may  be  criminal,  wilful, 
wanton,  or  reckless.'  In  short,  every  injury 
inflicted  upon  the  person  without  legal 
right  or  excuse  is  a  wrongful  act,  without 
reference  to  the  relation  existing  between 
the  perpetrator  and  his  victim."  And 
again  in  the  case  of  Randolph  v.  Snyder, 
139  Ky.  159,  129  S.  W.  562,  in  holding  that 
a  recovery  could  be  had  against  a  physician 
for  the  improper  treatment  of  a  patient,, 
this  court  said:  "By  §  6  of  the  Kentucky- 
statutes,  which  follows  §  241  of  the  Con- 
stitution, whenever  the  death  of  a  person 
results  from  an  injury  inflicted  by  negli- 
gence or  wrongful  act,  damages  may  be  re- 
covered therefor.  The  statute  is  remedial, 
and  should  be  liberally  construed  to  ef- 
fectuate its  objects.     It  applies  no  less  to 
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an  injury  inflicted  by  an  overt  act  than  to 
those  resulting  from  the  neglect  of  a  legal 
duty/'  These  are  the  only  authorities  in 
this  state  in  which  this  question  has  been 
raised.  In  each  case  the  negligence  or 
wrongful  act  which  was  made  the  basis  of 
the  suit  was  one  committed  against  the 
person  of  deceased.  In  the  one  case  he  was 
shot,  and  in  the  other  improperly  treated. 
The  case  under  consideration  is  analogous 
to  neither.  Here  the  wrongful  act  com- 
plained of  was  the  violation  of  the  liquor 
law.  It  was  not  the  commission  of  any 
wrongful  act  toward  the  person  of  the  de- 
ceased, or  the  neglect  or  failure  to  discharge 
any  duty  which  the  defendant  owed  to  him« 

The  unlawful  or  wrongfully  act  was  the 
sale  of  the  liquor,  but  death  was  piroduced, 
not  by  the  sale,  but  by  the  drinking  there- 
of by  deceased.  The  proximate  cause  of  the 
death,  therefore,  was  not  the  wrongful  or 
unlawful  act  complained  of.  The  sale,  while 
contrary  to  law,  may  have  been  intended 
for  a  purpose  really  beneficial  to  deceased, 
and,  in  the  absence  of  an  allegation  that 
the  sale  was  made  for  the  purpose  of  injur- 
ing him,  or  with  the  knowledge  that  he  in- 
tended to  drink  of  it  to  such  an  extent  as 
to  produce  injury  or  death,  or  that  he  had 
reasonable  grounds  to  believe  that  deceased 
could  not  be  safely  trusted  with  the  whisky, 
it  cannot  be  charged  that  the  act  of  making 
the  sale  to  deceased  was  wrongful  in  the 
sense  in  which  the  word  is  used  in  the 
statute  under  consideration,  any  more  than 
it  would  have  been  wrongful  for  appellee  to 
have  sold  him  a  pistol,  or  rough  on  rats,  or 
other  poisonous  substance,  and,  after  mak- 
ing the  purchase,  he  had  shot  himself  or 
taken  the  poison  with  suicidal  intent.  The 
sale  in  neither  case  would  have  been  the 
proximate  cause  of  the  death. 

We  are  of  opinion  that  no  cause  of  action 
was  stated  against  appellee  under  article 
six.  And,  as  it  is  admitted  that  no  notice 
as  provided  for  by  §  1307  was  given  by 
anyone,  no  cause  of  action  is  presented  in 
the  petition  of  either  of  the  children  suing 
under  said  section.  The  notice  provided  for 
in  this  section  is  a  condition  prerequisite 
to  the  successful  prosecution  of  a  suit.  In 
Eilke  V.  McGrath,  100  Ky.  637,  38  S.  W. 
877,  it  was  held  indispensably  necessary  in 
a  proceeding  under  this  statute  that  the 
notice  should  be  served  upon  the  one  to  be 
aflfected  by  it,  and  in  concluding  the  opinion 
the  court  said:  ''The  statute  is  highly 
penal  in  nature,  and,  to  enable  one  to  main- 
tain an  action  under  it,  its  requirements 
should  be  strictly  pursued." 

Under  the  facts  pleaded,  no  cause  of  ac- 
tion was  stated,  and  the  court  correctly 
sustained  a  demurrer  to  the  petition. 

Judgment  in  each  case  afTirmed. 
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Appt., 

V. 

MONARCH  SAND  MINING  COMPANY. 

(—  Ky.  — ,  137  S.  W.  784.) 

Tradename  —  combination  of  numeral 
and  name  of  town. 

One  who  has,  by  a  long  course  of  business, 
established  a  trade  in  an  article  such  aa 
molding  sand,  by  the  use  of  a  numeral  in 
connection  with  the  name  of  the  town  in 
which  the  sand  is  mined,  to  indicate  a  par- 
ticular grade,  may  enjoin  the  use  of  the 
same  combination  by  a  rival  who  is  at- 
tempting to  make  use  of  it  in  such  a  way 
as  to  lead  the  public  to  believe  that  the 
sand  offered  by  him  is  in  fact  that  sold  by 
complainant. 

(May  30,  1911.) 

Note, «  Unfair  competition  in  use  of 
combination  of  geographical  name 
toith  numeral. 

The  right  to  protection  against  use  of  a 
particular  numeral  by  a  competitor  is  dis- 
cussed in  a  note  in  8  L.R.A.(N.S.)  1153; 
and  the  right  to  protection  in  the  use  of  a 
geographical  name  is  discussed  in  a  note 
in  26  L.R.A.(N.S.)   73. 

As  shown  in  these  notes,  neither  a  nu- 
meral nor  a  geographical  name  can  be  made 
a  technical  trademark  or  tradename.  Hence 
a  geographical  name  in  combination  with 
a  numeral  or  numerals  cannot  be  made  the 
subject  of  a  valid  trademark  or  tradename. 
Nevertheless,  on  the  ground  of  unfair  com- 
petition, protection  will  be  afforded  in  equi- 
ty to  any  word,  name,  or  numeral,  which 
has  been  used  by  a  person  to  such  an  ex- 
tent that  it  has  acquired  a  secondary  mean- 
ing as  indicating  an  article  of  production 
of  such  person,  and  the  use  of  such  word, 
name,  or  numeral  by  another,  for  the  pur- 
pose of,  and  in  a  manner,  enabling  him 
to  palm  off  his.  goods  as  those  of  the  first 
user,  will  be  restrained. 

On  similar  grounds,  protection  will  also 
be  afforded  a  combination  including  a  geo- 
graphical name  and  numerals,  and  the  use 
of  such  a  combination  to  an  extent  that  the 
combination  has  become  secondary  as  sig- 
nifying the  product  of  the  user  will  en- 
title him  to  protection  against  the  simula- 
tion of  the  combination  by  another  for  the 
purpose  of  enabling  the  latter  to  palm  off 
his  goods  as  those  of  the  former.  Simula- 
tion of  the  name  and  numeral  is  the  test 
in  such  cases,  rather  than  identity  of  use. 
Wolf  Bros.  &  Co.  v.-  Hamilton-Brown  Shoe 
Co.  91  C.  C.  A.  363,  365  Fed.  413;  Kinney 
v:  Basch,  25  Am.  L.  Reg.  596. 

For  analogous  cases,  see  Genesee  Salt 
Co.  V.  Burnap,  20  C.  C.  A.  27,  43  U.  S.  App. 
243,  73  Fed.  818,  and  Dyment  v.  Lewis. 
144  Iowa,  609,  26  L.R.A.(N.S.)  73,  123  N. 
W.  244,  wherein  the  same  rule  was  applied 
to  a  combination  of  letters  with  a  geo- 
graphical name.  A.  G.  S. 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Campbell 
County  sustaining  a  demurrer  to  the  peti- 
tion in  an  action  for  an  accounting,  and 
to  enjoin  defendants  from  using  plain- 
tiff's tradenames  in  connection  with  the  ad- 
vertising or  sale  of  molding  sand.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  V.  Benton,  for  appellant: 

It  was  not  necessary  to  state  particular 
instances  in  which  appellees  had  made  sales 
by  the  use  of  appellant's  tradenames,  as 
the  rules  of  pleading  do  not  require  the 
plaintiff  to  state  facts  which  are  peculiar- 
ly within  the  knowledge  of  the  defendant. 

Avery  v.  Meikle,  85  Ky.  435,  7  Am.  St. 
Rep.  604,  3  S.  W.  609;  Hildreth  v.  Ayer 
&  L.  Tie  Co.  32  Ky.  L.  Rep.  1212,  108  S. 
W.  265;  Harrison  County  v.  Berry  &  F. 
Baptist  Church  Tump.  Co.  11  Ky.  L.  Rep. 
;J98,  12  S.  W.  258. 

Although  an  exclusive  right  to  the  use 
of  geographical  names  or  numerals  naay  not 
be  shown,  others  are  entitled  to  use  such 
geographical  names  or  numerals  only  to 
convey  the  ideas  which  they  commonly  ex- 
press, and  are  not  entitled  to  use  them  in 
such  manner  as  to  deprive  another  of  his 
good  will  and  trade  reputation. 

Avery  v.  Meikle,  81  Ky.  73;  Parkland 
Hills  Blue  Lick  Water  Co.  v.  Hawkins,  95 
Ky.  502,  44  Am.  St.  Rep.  254,  26  S.  W. 
389;  Northcutt  v.  Turney,  101  Ky.  314, 
41  S.  W,  21 ;  E.  H.  Taylor,  Jr.  &  Sons'  Co. 
V.  Taylor,  124  Ky.  173,  85  S.  W.  1085; 
Metcalfe  v.  Brand,  86  Ky.  331,  9  Am.  St. 
Rep;  282,  5  S.  W.  773;  28  Am.  &  Eng. 
Enc.  Law,  p.  418;  Shaver  v.  Heller  &  M. 
Co.  66  L.R.A.  878,  48  C.  C.  A.  48,  108  Fed. 
821;  La  Republique  Francaise  v.  Saratoga 
Vichy  Springs  Co.  65  L.R.A.  830,  46  C.  C. 
A.  418,  107  Fed.  469;  Pillsbury- Washburn 
Flour  Mills  Co.  v.  Eagle,  41  L.R.A.  162, 
30  C.  C.  A.  386,  68  U.  S.  App.  490,  86  Fed. 
«08;  Fuller  v.  Huff,  61  L.R.A.  332,  43  C. 
C.  A.  453,  104  Fed.  141;  American  Wal- 
tham  Watch  Co.  v.  United  States  Watch 
Co.  173  Mass.  85,  43  L.R.A.  826,  73  Am.  St. 
Rep.  263,  63  N.  E.  141 ;  Van  Horn  v.  Coo- 
gan,  62  N.  J.  Eq.  380,  28  Atl.  788;  28 
Am.  &  Eng.  Enc.  Law,  p.  443;  Computing 
Cheese  Cutter  Co.  v.  Dunn,  —  Ind.  App. 
— .  88  N.  E.  93;  Brown  v.  Braunstein,  83 
N.  Y.  Supp.  1096;  Rickard  v.  Caton  Col- 
lege Co.  88  Minn.  242,  92  N.  W.  958;  Den- 
nison  Mfg.  Co.  v.  Thomas  Mfg.  Co.  94  Fed. 
651;  Kinney  v.  Allen,  1  Hughes,  106,  Fed. 
Cas.  No.  7,826;  India  Rubber  Co.  v.  Rub- 
ber Comb  &  Jewelry  Co.  13  Jones  &  S.  268; 
American  Solid  Leather  Button  Co.  v.  An- 
thony, 16  R.  I.  338,  2  Am.  St.  Rep.  898, 
5  Atl.  626;  Gillott  v.  Esterbrook,  48  N.  Y. 
374,  8  Am.  Rep.  553;  Boardman  v.  Meriden 
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Britannia  Co.  35  Conn.  402,  95  Am.  Dec. 
270;  Lawrence  Mfg.  Co.  v.  Lowell  Hosiery 
Mills,  129  Mass.  325,  37  Am.  Rep.  362; 
Shaw  Stocking  Co.  v.  Mack,  21  Blatchf.  1, 
12  Fed.  707. 
Mr.  A.  M.  Caldwell  for  appellees. 

Iiassing,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  Campbell  circuit  court  sustaining  a  de- 
murrer to  a  petition.  The  plaintiff  alleged 
that  it  wasj  and  had  been  for  the  twenty 
years  next  before  the  institution  of  this 
suit,  engaged  in  the  mining  and  sale  of 
molding  sand;  that  during  that  time  it 
had  expended  large  sums  of  money  in  the 
purchase  of  land  upon  which  its  sand  banks 
were  located,  and  in  advertising  the  various 
grades  of  sand  in  which  it  dealt;  that 
to  the  trade  throughout  the  United  States 
and  Canada  its  grades  of  sand  were  known 
by  the  following  words  and  numerals: 
"No.  2  Newport,  No.  3  Newport,  No.  4  New- 
port, No.  5  Newport,  and  No.  6  Newport," 
that  the  defendants,  each  of  whom  had  been 
in  its  employ  for  quite  a  number  of  years 
in  a  close  and  confidential  relation,  and 
had  by  reason  of  this  relationship  acquired 
an  insight  into  its  business,  and  learned 
the  names  and  addresses  of  all  of  its  custo- 
mers, with  the  purpose  and  iritent  to  injure 
plaintiff  in  its  good  will  and  trade  reputa- 
tion, and  to  deprive  it  of  profits  which  it 
otherwise  would  have  made,  had  been  using 
plaintiff's  tradenames  in  advertising  and 
selling  their  sands;  that  by  the  use  of 
plaintiff's  tradenames,  defendants  had  been 
enabled  to  make  sales  which  they  would 
not  otherwise  have  made,  and  received  or- 
ders which  would  not  otherwise  have  been 
sent  to  them;  that  they  used  means  and 
devices  calculated  to  -deceive  the  public, 
causing  them  to  believe  that  they  were  pur- 
chasing the  sand  which  they  had  thereto- 
fore purchased  from  plaintiff,  under  and  by 
virtue  of  the  tradenames  which  they  were 
using;  and  that  the  reputation  and  good 
will  of  plaintiff  had  by  reason  thereof  been 
injured,  etc.  They  prayed  for  an  account- 
ing, and  that  the  defendants  be  enjoined 
from  using  their  tradenames  in  connection 
with  .the  advertising  or  sale  of  molding 
sand. 

The  relief  here  sought  is  against  the 
perpetration  of  a  fraud  calculated  to  pro- 
duce unfair  competition  in  business.  In 
28  Am.  .&  Eng.  Enc.  Law,  2d  ed.  p.  409, 
it  is  said:  "Unfair  competition  may  be 
defined  as  passing  off,  or  attempting  to 
pass  off,  upon  the  public,  the  goods  or  busi- 
ness of  one  man  as  being  the  goods  or  busi- 
ness of  another.  Any  conduct  tending  to 
produce  this  effect  constitutes  unfair  com- 
66 
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petition,  and  may  be  enjoined.  The  means 
employed  are  wholly  immaterial.  The 
plaintiff  need  not  show  a  proprietary  in- 
terest in  the  names  or  symbols  employed 
by  the  defendant  to  work  the  deception. 
Nothing  less  than  conduct  tending  to  pass 
oil  one  man's  merchandise  or  business  as 
that  of  another  will  constitute  unfair  com- 
petition." Plaintiff  does  not  claim  the 
words  and  numerals  designating  the  differ- 
ent grades  of  sand  dealt  in  by  it  as  trade- 
marks, but  does  claim  that,  by  reason  of 
their  long  use  in  connection  .with  its  busi- 
ness, they  have  acquired  a  secondary  mean- 
ing, and  that  to  those  using  molding  sand 
in  their  business,  the  words  and  figure 
"No.  6  Newport"  have  a  well-defined  mean- 
ing, and  indicate  a  sand  of  a  high  grade 
or  quality  which  plaintiff  had  for  a  num- 
ber of  years  supplied  to  the  trade. 

A  tradename  does  not  have  to  be  iden- 
tical with  that  of  another,  in  order  to 
justify  a  court  in  denying  its  use  because 
calculated  to  produce  unfair  competition. 
It  is  sufficient  if  it  is  so  similar  to  the 
earlier  adopted  tradename  as  to  make  it 
likely  that  ordinary  and  unsuspecting  per- 
sons— prospective  purchasers — ^would  be 
led  to  believe  that  it  was  the  same.  This 
question  of  similarity  or  resemblance  be- 
tween two  tradenames  is  a  question  of  fact 
that  must  be  determined  by  the  evidence 
in  each  particular  case,  and  it  is  impos- 
sible to  adopt  any  uniform  rule  that  would 
be  applicable  alike  to  all  cases.  It  is  suf- 
ficient to  note  that,  where  there  is  a  sim- 
ilarity in  the  main  distinguishing  features 
of  the  article  in  question,  it  is  usually  re- 
garded as  suflicient  to  constitute  unfair 
competition.  And,  again,  similarity  in  a 
number  of  points  tends  to  constitute  un- 
fair competition,  where  similarity  in  any 
one  of  the  points  might  not  do  so.  Here, 
it  is  charged  that  the  L^milariiy  in  names 
is  identical  in  every  particular.  Each 
company  was  dealing  in  molding  sand. 
Plaintiff  had  adopted  for  the  name  of  one 
grade  of  its  sand,  "No.  6  Newport."  De- 
fendant adopted  the  same  name  for  a  grade 
of  its  sand;  and  in  brief  its  counsel  insists 
that  it  had  a  right  to  do  so,  because  the 
sand  banks  from  which  these  sands  were 
taken  lie  in  the  same  locality,  aqd  the 
sands  are  in  fact  identical. 

The  petition  charges  that  this  name  was 
adopted  for  the  fraudulent  purpose  of 
enabling  defendants  to  acquire  business 
which  would  otherwise  have  come  to  plain- 
tiff. Plaintiff  has  no  exclusive  right  to  the 
use  of  the  word  "Newport"  in  connection 
with  its  business.  **Newport  is  the  name  of 
a  city,  and  "Newport  sand"  means  sand 
taken  from  the  earth  at,  in,  or  near  that 
city.  Anyone  engaged  in  the  sand  busi- 
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ness  in  that  city  would  have  a  perfect 
right  to  sell  his  sand  as  "Newport  sand,'* 
and  no  cause  of  complaint  would  thereby 
be  afi'orded  any  other  person  dealing  in 
that  sand.  To  hold  otherwise  would  be  to 
create  and  foster  a  monopoly, — ^to  give  to 
one  the  exclusive  right  to  advertise  and 
sell  sand  dug  or  mined  in  that  locality. 
This  the  law  forbids.  So,  too,  the  numeral 
"No.  5"  is  the  common  property  of  all, 
and  plaintiff'  may  acquire  no  exclusive 
right  to  the  use  of  this  numeral.  But  the 
combination  of  this  numeral  and  proper 
name,  it  is  alleged,  has,  by  long  use  and  as- 
sociation, come  to  be  known  and  under- 
stood by  the  trade  as  designating  a  partic- 
ular grade  of  sand  in  which  plaintiff  dealt. 
Hence  the  combination  of  this  word  and 
numeral  has  come  to  have  a  secondary 
meaning,  and  plaintiff  has  acquired  a  right 
to  its  use  which  the  court  should  protect 
against  one  seeking  to  adopt  it  or  imitate 
it  for  the  fraudulent  purpose  of  bringing 
about  an  unfair  competition  in  business. 

The  right  to  the  use  of  any  word  or 
figure  as  a  part  of  a  tradename  or  trade- 
mark or  indicia  of  one's  business  is  not  an 
absolute  right,  but  a  qualified  one, — a 
privilege  that  must  be  exercised  with  due 
regard  to  the  rights  of  others,  as  property 
rights  are  enjoyed.  One  has  a  right  to 
use  his  property  in  any  way  that  he  sees 
fit,  or  make  any  disposition  of  it  that  he 
desires,  so  long  as  such  use  or  disposition 
does  not  injure  others  in  the  free  use  and 
enjoyment  of  their  property.  In  the  case 
under  consideration  it  is  not  the  use  of 
the  word  "Newport"  in  connection  with  the 
advertisement  of  defendant's  sand,  or  of 
the  numeral  "No.  6,"  that  is  objectionable, 
but  the  use  of  this  combination  in  such  a 
way  as  to  lead  the  public  to  believe  that 
the  sand  which  defendant  is  advertising  is 
in  fact  the  sand  sold  by  plaintiff.  It  is 
immaterial  that  the  sand  sold  by  defend- 
ant is  in  every  respect  as  good,  or  even 
better,  than  that  sold  by  plaintiff.  Thia 
question  cannot  enter  into  a  consideration 
of  the  matter  in  determining  plaintiff's 
right  to  have  defendant  enjoined  from  so 
advertising  its  sand.  The  question  is.  Has 
it  so  advertised  its  business  as  to  perpe- 
trate a  wrong  and  fraud  upon  the  plain- 
tiff by  leading  the  public  to  believe  that  it 
is  in  fact  the  plaintiff's  sand?  If  it  has, 
equity  will  grant  the  relief  without,  regard 
to  the  commercial  value  of  the  defendant'^ 
sand. 

In  Avery  v.  Meikle,  81  Ky.  73-103,  ap- 
pellant sought  to  have  the  appellees  en- 
joined from  using  certain  words,  letters, 
and  figures  in  branding  their  plows  which 
appellants  had  adopted  for  their  brand. 
The   lower  court  denied   them   this   right» 
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but  in  passing  upon  the  question  here  up- 
on review  it  was  said:  "Quality,  size,  de- 
scription, caution,  elements,  etc.,  may  be 
indicated  or  named  by  the  use  of  tlie  words, 
letters,  and  numerals  described  above. 
This  is  the  appellees'  right;  but  it  is  not 
because  the  words,  letters,  and  figures  do 
that,  that  he  is  complained  of,  for  he  has 
a  right  to  use  them  for  those  purposes. 
But  the  complaint  is  that  these  letters  and 
figures  have  been  used  not  to  do  this  alone, 
which  was  rightful,  but  they  have  been 
used  for  an  ulterior  purpose.  The  appel- 
lees selected  the  same  letters,  the  same 
words,  the  same  numerals,  and  put  them  in 
the  same  colors,  and  upon  the  same  places 
on  their  plows,  as  were  used  by  appellants 
on  their  plows.  For  what?  To  represent 
quality  and  size  alone?  Who  could  be- 
lieve it?  Why  not  take  type  from  a  dif- 
ferent font?  Why  not  take  other  numer- 
als that  would  serve  the  same  purpose  bet- 
ter? ...  No  answer  can  be  given,  ex- 
cept that  a  man  intends  the  natural  con- 
sequences of  his  own  act;  and  the  conse- 
quences of  this  act  are  to  take  appellant's 
trade,  built  up  on  his  reputation,  and  trans- 
fer it  to  appellees,  by  using  that  reputa- 
tion to  sell  appellees'  plows." 

In  E.  H.  Taylor,  Jr.,  &  Sons  Co.  v.  Tay- 
lor, 124  Ky.  173,  85  S.  W.  1086,  the  plain- 
tiff sought  to  restrain  the  defendant  from 
so  imitating  its  labels  on  its  bottled  goods 
as  to  induce  the  uninitiated  public  to  be- 
lieve that  they  were  in  fact  plaintilTs 
goods.  The  relief  sought  was  denied  in  the 
lower  court,  but  upon  review  here  this 
court,  in  granting  this  relief,  said:  "Ap- 
pellant sent  out  thousands  of  circulars 
every  month  advertising  its  whisky.  It 
has  spent  hundreds  of  dollars  in  the  trade 
journals  and  otherwise  advertising  it  as 
the  Tremier  Kentucky  Whisky,'  and  it  had 
thus  given  value  to  its  brand.  Appellee's 
whisky  was  a  cheaper  article,  and  could 
be  sold  at  prices  at  which  appellant  could 
not  afford  to  sell  its  whisky.  The  selling 
of  the  cheaper  goods  under  labels  and  ad- 
vertisements which  to  the  uninitiated  would 
indicate  that  it  was  appellant's  whi.sky 
so  well  advertised  as  a  first-class  article 
cannot  be  sanctioned." 

The  enunciation  of  this  court  in  the  two 
cases  from  which  we  have  quoted  aptly  il- 
lustrates the  principle  upon  which  a  court 
of  equity  will  interfere  to  prevent  an  un- 
fair competition  in  trade.  As  was  said  in 
Metcalfe  v.  Brand,  80  Ky.  331,  9  Am.  St. 
Rep.  282,  6  S.  W.  773:  "It  is  one  of  the 
principal  offices  of  equity  to  prevent  in- 
jury and  imposition.  Therefore,  even  if 
the  imitation  was  unintentional,  yet  be 
colorable,  and  of  such  a  character  that  a 
majority  of  persona  would  never  notice , 
34  L.R.A.(N.S.) 


the  difference,  its  use  will  be  enjoined. 
Otherwise  tlie  purchaser  would  have  im- 
posed upon  him  a  spurious  article,  and  the 
maker  of  the  genuine  be  deprived  of  the 
profit  which  he  has  labored  for  years  per- 
haps to  realize.  A  person  may,  of  course 
use  any  color,  or  words  in  common  use 
or  other  indicia^  upon  his  label  or  in  con- 
nection with  his  goods;  but  fair  competi- 
tion and  common  honesty  require  him  to 
so  use  them  as  not  to  imitate  those  of  an- 
other. Any  other  rule  would  but  sanction 
fraud  and  deceit." 

It  is  not  necej^sary  to  show  that  any 
one  has  actually  been  misled  by  reason  of 
the  similarity  in  names.  It  is  sufficient 
that  the  name  selected  is  so  sin\ilar  to  that 
used  by  its  competitor  as  to  likely  produce 
deception.  Kentucky  Distilleries  &  Ware- 
house Co.  V.  Wathen  (C.  C.)  110  Fed.  645. 
In  all  cases  of  this  character  the  intent 
to  deceive  is  the  gravamen  of  the  offense, 
and  the  very  fact  that  a  trademark  or 
tradename  is  adopted  that  is  so  similar  to 
that  used  by  another  is  a  circumstance  cal- 
culated to  raise  a  presumption  that  it  was 
adopted  for  the  purpose  of  deceiving  the 
public,  to  the  injury  of  its  competitor. 

In  the  case  under  consideration,  it  is 
charged,  and  by  the  demurrer  admitted  to 
be  true,  that  defendant  adopted  the  name 
"No.  5  Newport"  for  the  express  purpose 
of  inducing  the  public,  and  particularly 
the  old  customers  of  plaintiff,  to  believe 
that  this  was  in  fact  the  sand  which  they 
had  theretofore  been  purchasing  of  plain- 
tiff. 

Viewed  in  this  light,  defendants  were 
guilty  of  an  actionable  wrong,  for,  as  held 
in  the  Avery  Case,  supra,  the  use  of  de- 
scriptive terms  and  generic  names  is  limit- 
ed to  a  truthful  use,  and  where  such  names 
or  terms  have  become  identified  in  the 
minds  of  the  public  with  one's  business, 
the  use  of  such  terms  and  words  by  an- 
other, in  a  manner  calculated  to  deceive  the 
public  by  passing  off  his  goods  as  and  for 
the  goods  of  another,  cannot  be  justified. 
This  rule  has  been  extended  to  the  extent 
that  one  may  not  even  use  his  own  name 
in  connection  with  or  as  a  part  of  a  busi- 
ness or  trade  name  so  as  to  pirate  upon  the 
good  will  or  reputation  of  a  business  rival 
by  inducing  the  public  to  believe  that  his 
goods  are  those  of  his  rival.  A  man  has 
a  right  to  the  use  of  his  own  name  in  con- 
nection with  his  business,  but  he  must  use 
it  honestly  and  fairly,  with  a  due  and  just 
regard  for  the  rights  of  any  other  person 
of  the  same  name  who  may  be  engaged  in 
a  similar  business.  Rock  Springs  Distil- 
lery Co.  v.  Monarch,  15  Ky.  ll  Rep.  866,  22 
S.  W.  1028. 

The  use  of  geographical   terma  is  gov- 
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emed  by  the  same  rule  as  that  governing 
the  use  of  personal  names.  These  terms, 
being  indicative  of  localities,  cities,  or 
countries,  are  the  common  property  of  all 
living  there,  and  cannot  be  exclusively  ap- 
propriated by  any  one.  Delaware  &  H. 
Canal  Co.  v.  Clark,  13  Wall.  311,  20  L. 
ed.  681.  All  coming  within  the  scope  of 
the  territorial  limit  of  such  geographical 
name  may  lawfully  and  truthfully  use  it 
in  connection  with  their  business. 

Thus,  anyone  engaged  in  the  business  of 
digging  and  selling  sand  in  Newport  or 
vicinity  may  sell  their  sand  as  ''Newport 
Sand."  But  where  a  Newport  sand  dealer 
has  established  a  reputation  for  a  partic- 
ular quality  of  sand,  by  extensively  ad- 
vertising it  as  "No.  5  Newport,"  he  is  as 
much  entitled  to  the  protection  of  this 
tradename  as  though  he  had  designated 
this  grade  of  sand  as  "Monarch  Newport," 
"Royal  Newport,"  or  other  similar  name, 
and  by  such  name  had  advertised  it  for 
such  length  of  time  that  it  had  become 
valuable  to  him  in  his  trade.  If  defend- 
ant is  in  fact  dealing  in  Newport  sand, 
and  wishes  to  continue  to  do  so,  and  to 
designate  the  difTerent  grades  which  he 
handles,  he  must  use  some  terms  other 
than  those  which  have  been  adopted  and 
are  being  used  by  plaintiff  to  designate 
tliese  grades.  In  this  way  only  can  confu- 
sion and  unfair  competition  be  avoided. 

In  our  opinion  the  petition  states  a 
cause  of  action.  Judgment  reversed,  and 
cause  remanded  for  further  proceedings 
eon^isteut  herewith. 


KANl^AS  SUPREMK  COURT. 
W.  M.  RINGER 

V. 

ST.    LOUIS    &    SAN   FRANCISCO   RAIL- 
ROAD  COMPANY,  Appt. 

(—  Kan.  — ,  116  Pac.  212.) 

Master  ^  use  of  common  tool  without 
examination. 

An  experienced  section  hand  was  injured 
while  pryjng  against  a  rail,  by  the  end  of 

Headnote  by  Mason,  J. 


his  bar  slipping  where  it  rested  upon  an  an- 
gle iron  used  as  a  fulcrum.  In  an  action 
against  the  railroad  company,  based  upon 
the  alleged  negligence  of  the  defendant  in 
furnishing  him  an  unsafe  tool,  he  t^tified 
that  he  and  another  hand  were  directed  by 
their  foreman  to  attempt  to  line  the  track, 
and  to  hurry  up  a  little  as  a  train  was  ex- 
pected; that  two  bars  were  immediately 
available  for  the  purpose,  one  sharpened  in 
the  shape  of  the  letter  "V,"  the  other  like 
a  chisel;  that  previously  he  hsd  alwa3r8 
selected  for  his  own  use  the  former,  be- 
cause it  did  not  slip  so  badly  as  the  latter; 
that  on  the  occasion  in  question  he  picked 
up  one  of  the  bars  without  noticing  which 
it  was,  and  did  not  learn  until  after  his  in- 
jury that  it  was  that  with  the  chisel- 
shaped  end;  and  its  slipping  was  caused 
by  the  point  being  worn  off  about  half 
an  inch, — a  condition  that  could  have 
been  ascertained  at  a  glance.  Held,  that 
his  use  of  the  bar  without  any  examination 
whatever,  in  view  of  the  circumstances  stat- 
ed, amounted  to  such  negligence  as  to  pre- 
clude his  recovery. 

(June  10,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bourbon 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence  in  furnishing  an  unsafe 
tool.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  R.  Vermilion,  for  appellant: 

Plaintiff    was    negligent,    precluding    re- 
covery. 

McBride  ▼.  Indianapolis  Frog  &  Switch 
Co.  5  Ind.  App.  482,  32  N.  E.  579;  Holt  v. 
Chicago,  M.  &  St.  P.  R.  Co.  94  Wis.  596,  69 
N.  W.  352;  Texas  &  P.  R.  Co.  v.  Rogers,  6 
C.  C.  A.  403,  13  U.  S.  App.  547,  57  Fed. 
381 ;  McQueen  v.  Central  Branch  Union  P. 
R.  Co.  30  Kan.  689,  1  Pac.  139;  Pittsburgh 
&  W.  Coal  Co.  V.  Estievenard,  53  Ohio  St. 
43,  40  N.  E.  725;  Day  v.  Cleveland,  C.  C 
&  St.  L.  R.  Co.  137  Ind.  206,  36  N.  E.  854 ; 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Al- 
len, 47  111.  App.  465;  Wanner  v.  Kindel,  4 
Colo.  App.  168,  34  Pac.  1014;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Stone,  77  Kan.  642,  95 
Pac.  1049;  Atchison,  T.  Jt  S.  F.  R.  Co.  v. 
Schroeder,  47  Kan.  315,  27  Pac.  965;   At- 


Note.  ^  As  to  duty  of  master  to  inspect 
tools  or  implements  furnished  to  servant, 
see  note  to  Gulf  C.  &  S.  F.  R.  Co.  v.  Lar- 
kin,  1  L.R.A.  (N.S.)  944;  and  as  to  the  gen- 
eral question  of  liability  of  master  for  in- 
jury by  defect  in  common  tools,  see  note  to 
Vanderpool  v.  Partridge,  13  L.R.A.(N.S.) 
668. 

The  distinction  between  "assumption  of 
risk"  and  "contributory  negligence,"  which 
is  incidentally  touched  upon,  in  connection 
S4  L.R,A.(N.S.) 


with  the  question  whether  a  servant  tnay 
assume  the  risk  of  dangers  created  by  the 
master's  negligence  in  the  note  to  Scheurer 
V.  Banner  Lumber  Co.  28  L.R.A.(N.S.)  1215, 
referred  to  in  the  foregoing  opinion,  forms 
the  subject  of  a  note  to  Rase  v.  Minne- 
apolis,  St.  P.  A,  S.  Ste.  M.  R.  Co.  21  LJI.A. 
(N.S.)  138  and  is  also  considered  at  length 
in  the  note  to  Limberg  v.  Glen  wood  Lumber 
Co.  49  L.R.A.  33. 
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chison,  T.  &  S.  F.  R.  Co.  v.  Bancord,  66 
Kan.  88,  71  Pac.  253;  1  Labatt,  Mast.  A,  S. 
639;  Gillaepie  v.  United  Iron- Works  Co.  76 
Kan.  70,  90  Pac.  760;  Victor  Coal  Co.  v. 
Muir,  20  Colo.  320,  26  L.R.A.  435,  46  Am. 
St.  Rep.  299,  38  Pac.  378;  Wonder  v.  Bal- 
timore &  O.  R.  Co.  32  Md.  411,  3  Am.  Rep. 
143;  Goltz  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
76  Wis.  143,  44  N.  W.  752;  Relyea  v.  Tom- 
ahawk Pulp  &  Paper  Co.  110  Wis.  307,  85 
N.  W.  960;  Borden  v.  Daisy  Roller  Mill 
Co.  98  Wis.  407,  67  Am.  St.  Rep.  816,  74 
N.  W.  91;  Holt  V.  Chicago,  M.  &  St.  P.  R. 
Co.  94  Wis.  596,  69  N.  W.  352;  Walker  v. 
Scott,  67  Kan.  814,  64  Pac.  615. 

Messrs.  A.  M.  Keene  and  E.  O.  Gates, 
for  appellee: 

The  servant  is  not  required  Co  make  au 
investigation,  but  may  rest  upon  the  as- 
sumption that  the  master  has  performed 
his  duties  in  furnishing  a  safe  place  to 
work  and  safe  appliances. 

Buoy  V.  Clyde  Mill.  &  Elevator  Co.  68 
Kan.  444,  75  Pac.  466;  Emporia  v.  Kowal- 
ski,  66  Kan.  64,  71  Pac.  232;  Cudahy  Pack- 
ing Co.  V.  Sedlack,  69  Kan.  472,  77  Pac. 
102;  Missouri  P.  R.  Co.  v.  Barber,  44  Kan. 
612,  24  Pac.  969;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Seeley,  54  Kan.  29,  37  Pac.  104;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Bancord,  66 
Kan.  90,  71  Pac.  253;  Seeds  v.  American 
Bridge  Co.  68  Kan.  528,  75  Pac.  480;  Han- 
nibal &  St.  J.  R.  Co.  V.  Fox,  SrKan.  597,  3 
Pac.  320;  Brinkmeier  v.  Missouri  P.  R. 
Co.  69  Kan.  739,  77  Pac.  586;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Napole,  55  Kan.  401,  40 
Pac.  669;  Chicago,  K.  &  W.  R.  Co.  v.  Blev- 
ins,  46  Kan.  370,  26  Pac.  687. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

W.  M.  Ringer,  recovered  a  judgment 
against  the  St.  Louis  &  San  Francisco 
Railroad  Company  on  account  of  an  injury 
received  while  in  its  employ,  and  the  de- 
fendant  appeals.  The  essential  facts,  as 
shown  by  the  plaintiflf's  own  testimony, 
may  be  thus  summarized:  The  plaintiff 
was  a  section  hand,  and  had  been  engaged 
in  that  work  for  over  seven  years.  He 
and  another  hand  were  at  work  under  a 
foreman,  who  directed  them  to  take  bars 
and  try  to  line  the  track,  to  move  it  a  lit- 
tie  to  one  side,  telling  them  to  hurry  up  a 
little,  and  saying  he  was  looking  for  a 
train.  There  were  two  bars  on  the  hand 
car  on  which  the  tools  were  carried. 
One  of  them,  which  the  plaintiff  described 
as  a  regular  lining  bar,  was  V-shaped  at 
the  point;  that  is,  the  end  was  brought  to 
an  edge  by  being  dressed  equally  on  oppo- 
site  sides.  The  other,  which  the  plaintiff 
called  a  ''pinoh  bar,"  was  shaped  at  the 
end  like  a  chisel;  the  edge  being  formed 
34  L.R.A.(N.S.) 


by  dressing  one  side  only.  The  plaintiff 
took  the  pinch  bar,  and  with  'it  cleared 
some  earth  from  under  a  rail,  placing  there 
an  angle  bar  to  serve  as  a  fulcrum.  He 
rested  the  end  of  the  pinch  bar  upon  the 
angle  bar,  and  by  prying  against  the  rail 
endeavored  to  force  it  to  one  side,  the  other 
hand  doing  the  same  with  the  other  bar. 
The  end  of  the  plaintiff's  bar  slipped  upon 
the  angle  bar,  and  in  consequence  he  fell, 
receiving  the  injury  on  account  of  which 
he  sued.  The  end  or  point  -of  the  bar  used 
by  the  plaintiff  was  worn  off  about  half 
an  inch,  making  it  blunt,  and  giving  it  a 
chance  to  slip.  The  conduct  of  the  defend- 
ant which  is  relied  upon  as  negligence  is 
the  furnishing  the  plaintiff  with  a  tool  (the 
bar  in  question)  which  was  unsafe  by  rea- 
son of  the  condition  stated.  There  was  no 
difliculty  in  seeing  that  the  bar  was  blunt 
and  worn  off.  The  fact  could  be  told  at  a 
glance.  The  bar  used  by  the  plaintiff  was 
one  which  had  been  left  on  the  side  of  a 
dump  by  an  extra  gang.  They  had  had  it 
across  a  bake  oven,  and  it  had  become  bent. 
The  plaintiff,  something  over  a  year  before 
the  accident,  took  it  to  the  sljop  and  had 
it  straightened,  and,  after  that,  it  was  used 
as  one  of  the  tools  of  the  crew  with  which 
he  worked.  He  never  noticed  that  it  was 
blunt  and  worn  until  after  his  injury.  He 
knew  the  difference  in  the 'two  bars,  how- 
ever, and  almost  always  got  the  other  bar 
if  he  could,  selecting  it  because  it  would 
not  slip  so  badly  as  the  pinch  bar,  which 
he  had  never  before  used.  On  the  day  of 
his  injury  he  was  in  a  hurry  and  took  the 
first  bar  he  got  hold  of.  He  did  not  pay 
any  attention  as  to  which  bar  he  took; 
and  he  did  not  look  at  it,  and  did  not  know 
which  he  had  until  after  he  was  hurt. 

Upon  these  facts  we  are  constrained  to 
hold  that  the  plaintiff  cannot  recover. 
"The  facts  and  the  danger  they  presented 
were  both  within  the  comprehension  of  any 
ordinarily  intelligent  and  prudent  man, 
and  were  as  completely  within  the  knowl- 
edge and  appreciation  of  the  plaintiff  as  of 
his  employer.  Therefore  he  cannot  re- 
cover." Gillaspie  v.  United  Iron.-Works  Co. 
76  Kan.  70,  90  Pac.  760.  The  plaintiff  had 
as  good  an  opportunity  as  the  foreman  to 
know  of  the  actual  condition  of  the  pinch 
bar,  and  his  experience  enabled  him  to 
judge  of  the  effect  the  wearing  away  of  its 
point  would  have  upon  its  slipping.  True, 
he  had  no  immediate  opportunity  to  select 
any  bar  other  than  one  of  the  two  upon 
the  hand  car,  but  the  defective  bar  had 
lieen  for  a  long  time  a  part  of  the  outfit 
of  tools  with  which  his  crew  worked,  and 
he  had  had  abundant  chance  to  observe  ita 
condition.  There  was  no  emergency  requir- 
ing instant  action.    The  foreman's  direction 
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to  hurry  up  a  little,  given  because  a  train 
was  expecrted,  did  not  prevent  the  plain- 
tiff's taking  note  of  which  bar  he  was 
using,  and  of  its  condition.  The  ease  seems 
clearly  within  the  line  of  decisions  of  which 
that  just  cited  is  an  illustration,  holding 
that  an  employer  is  not  liable  for  an  injury 
resulting  from  a  danger  which  is  equally 
obvious  to  the  employee.  34  Century  Dig. 
col.  1198,  §  611;  13  Decen.  Dig.  p.  565, 
§  219  (2);  20  Am.  &  Eng.  Enc.  Law, 
p.  130;  26  Cyc.  Law  &  Proc.  p.  1202;  1 
L.R.A.(N.S.)  948,  note;  98  Am.  St.  Rep. 
313,  note.  An  application  of  the  same 
principle  has  given  expression  to  the  rule 
that  an  employer  is  not  liable  for  a  failure 
to  inspect  simple  tools  in  common  use.  98 
Am.  St.  Rep.  298,  note;  1  L.R.A.(N.S.) 
948,  note;  13  L.R.A.(N.S.)  668,  note.  In 
the  following  cases  in  which  employees 
sustained  injuries  through  using  defective 
crowbars,  recovery  was  denied  upon  the 
ground  that  the  defects  were  obvious: 
Holt  V.  Chicago,  M.  &  St.  P.  R.  Co.  94  Wis. 
596,  69  N.  W.  352;  Louisville,  E.  &  St.  L. 
Consol.  R.  Co.  ▼.  Allen,  47  111.  App.  465; 
McBride  v.  Indianapolis  Frog  &  Switch  Co. 
5  Ind.  App.  482,  32  N.  E.  579 ;  Vandalia  R. 
Co.  V.  Adams,  43  Ind.  App.  664,  88  N.  E. 
353;  Houston  &  T.  C.  R.  Co.  v.  Scott 
(1901)  —  Tex.  Civ.  App.  — ,  62  S.  W.  1077? 
Gulf,  W.  T.  &  P.  R.  Co.  V.  Smith,  37  Tex. 
Civ.  App.  188,  83  S.  W.  719.  The  line  of 
reasoning  followed  is  indicated  by  these 
quotations:  *'By  reasonable  attention  he 
would  have  learned  the  condition  of  the 
bar.  By  inattention  to  its  condition  he 
took  upon  himself  the  risk  of  there  being 
some  defect  in  it.  The  consequences  of  the 
risk  he  took  are  his  misfortune.  It  can- 
not well  be  shifted  over  onto  the  defend- 
ant. If  he  had  observed  and  discovered  the 
defect,  it  was  negligence  to  use  the  bar. 
If  he  did  not  observe  and  discover  the  de- 
fect, he  was  negligent  in  failing  to  observ«) 
and  discover  it.  Such  negligence  prevents 
his  recovery."  Holt  v.  Chicago,  M.  &,  St. 
P.  R.  Co.  94  Wis.  596,  69  N.  W.  352.  "The 
defect  was  patent.  The  fact  that,  as  a 
rule,  the  master  has  a  better  opportunity 
to  inspect  the  machinery  or  tools,  and 
must  use  a  higher  degree  of  care  than  his 
servant,  does  not  release  the  servant  from 
exercising  care,  and  this  is  specially  true 
of  so  simple  a  tool  as  a  crowbar  placed 
in  the  hands  of  the  servant,  and  which  can 
be  as  readily,  if  not  more  readily,  inspected 
by  him  than  by  the  master.  The  statement 
of  appellee  that  he  did  not  know  of  the  de- 
fect is  vain,  when  from  his  own  evidence 
it  appears  that  the  slightest  examination 
would  have  shown  the  defective  condition." 
Vandalia  R.  Co.  v.  Adams,  43  Ind.  App. 
664,  88  N.  E.  353. 
S4  L.B.A.(N.S.) 


Under  circumstances  similar  in  princtplo 
to  those  here  presented,  the  ground  of  the 
defendant's  nonliability  is  sometimes  called 
"assumption  of  risk"  and  sometimes  "con- 
tributory negligence."  Recent  notes  distin- 
guishing the  two  defenses  are  found  in  28 
L.R.A.(N.S.)  1215,  and  18  A.  &  E.  Ann. 
Cas.  960.  A  special  feature  of  the  plain- 
tifTs  testimony  in  this  case  makes  it  clear 
that  his  injury  was  occasioned  by  his  own 
failure  to  exercise  due.  care.  He  knew  that 
there  were  two  bars  upon  the  hand  car, 
differing  in  the  manner  in  which  they  were 
sharpened,  and  that  for  some  reason  one  of 
them  was  more  likely  to  slip  than  the 
other.  This  matter  had  been  brought  to 
his  attention  with  such  distinctness  that 
on  account  thereof  he  had  always  hereto- 
fore selected  the  safer  bar  to  work  with. 
Upon  this  occasion  he  picked  up  the  bar 
which  he  knew  to  be  more  apt  to  slip,  and 
not  only  failed  to  notice  its  condition,  not- 
withstanding that  knowledge,  but  put  it  to 
use  without  observing  which  of  the  two 
bars  he  held.  He  said  upon  the  stand  that 
he  supposed  that  whether  or  not  a  bar 
slipped  would  depend  a  good  deal  on  how 
its  point  was  placed  on  the  angle  car;  and 
this  would  obviously  be  true.  In  using  a 
bar  which  he  knew  to  be  more  likely  to 
slip  than  it  should  be, — ^than  bars  used  for 
the  purpose  usually  were, — ordinary  pru- 
dence required  that  he  use  it  in  a  man- 
ner udaptcd'to  its  peculiarity.  Since  he 
handled  it  just  as  though  it  had  been  per- 
fectly adapted  to  his  purpose,  without  giv- 
ing it  enough  attention  to  observe  a;  char- 
acteristic which  he  knew  existed,  and  which 
rendered  it  less  safe  than  the  other,  he  was 
manifestly  not  exercising  reasonable  care 
for  his  own  protection.  His  knowledge 
that  there  was  a  difference  in  the  two  bars 
— ^a  difference  affecting  their  relative  safe- 
ty— ^placed  him  under  an  additional  obliga- 
tion to  take  notice  of  the  one  he  was  using, 
to  inspect  it  sufficiently  to  ascertain  which 
of  the  two  it  was. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  render  judg- 
ment for  the  defendant. 

All  the  Justices  concur. 


MASSACHUSETTS    SUPREMB    JUBI- 
CLAIi  COURT. 

HENRY  C.  LITTLE 

V. 

»        JOSEPH  B.  PHIPPS. 

(208  Mass.  331,  04  N.  E.  260.) 

A^rent  —  secret  proflt  —  forfeitare  of 
compensation. 
1.  An  agent  who  undertakes  to  manage 
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and  dispose  of  real  property  for  one  half 
the  net  profits  forfeits  his  right  to  compen- 
sation by  taking  a  secret  rebate  on  repairs 
and  charging  his  principal  more  than  he 
pays  for  legal  services. 

Custom  ^  agents  ^  secret  commissions 
«  validity. 

2.  A  custom  of  real-estate  agents  to  talce 
a  secret  commission  or  rebate  on  repairs 
made  upon  the  property  is  void,  as  contrary 
to  public  policy. 

Evidence  —  agent's  accounting  —  bur- 
den of  proof. 

3.  Upon  an  accounting  between  principal 
and  agent,  the  agent  has  the  burden  of 
showing  that  items  charged  in  his  account 
as  having  been  paid  to  the  principal  were 
proper  credits. 

Reference  *  finding  —  correction  —  ab- 
sence of  evidence. 

4.  The  court  cannot,  in  the  absence  of 
the  evidence,  hold  that  the  finding  of  a  mas- 
ter that  an  agent  had  no  right  to  share  in 
the  profits  of  the  management  of  an  es- 
tate after  he  had  been  relieved  of  the  man- 
agement by  the  owner  was  erroneous. 

(March  3,  1911.) 

(\^OSS-APPEALS  from  a  decree  of  the 
J  Superior  Court  for  Suffolk  County  con- 
firming in  part  a  master's  report  in  a  suit 
for  an  accounting  in  respect  to  certain 
transactions     between     plaintiff     and     de- 


fendant; both  parties  appealing  from  the 
order  overruling  their  exceptions  and  from 
the  final  decree.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  R.  Wrightington,  for  complain- 
ant: 

This  court  has  refused  to  app6rtion  the 
consideration  of  a  contract  where  the  re- 
spondent's contract  was  indivisible  and 
part  of  the  complainant's  contract  was  11- 
I^al. 

Perkins  v.  Cummings,  2  Gray,  >  258; 
Woodruff  V.  Wentworth,  133  Mass.  309; 
Ranney  v.  Henry,  160  Mich.  597,  125  N. 
W.  693;  Quinn  v.  Burton,  196  Mass.  277, 
81  N.  E.  267. 

A  broker  must  act  with  entire  good  faith 
towards  his  principal,  and  he  is  bound  to 
disclose  tp  his  principal  all  facts  within 
his  knowledge  which  are  or  may  be  ma- 
terial to  the  matter  in  which  he  is  em- 
ployed, or  which  might  influence  the 
principal  in  his  action;  and  if  he  has 
failed  to  come  up  to  the  standard  of  duty 
he  cannot  recover. 

Veasey  v.  Carson,  177  Mass.  117,  63 
L.R.A.  241,  58  N.  E.  177;  Sullivan  v. 
Tufts,  203  Mass.  155,  89  N.  E.  239;  Woods 
V.  Lowe,  207  Mass.  1,  92  N.  E.  772;  Mur- 
ray V.  Beard,  102  N.  Y.  506,  7  N.  E.  563; 
Schleifenbaum  v.  Rundbaken,  81  Conn.  623, 


Note.  ^  Cttsfom  among  real-estate 
agents  to  take  rebates  or  cotnmiS' 
sions  from  other  party  as  affecting 
right  to  compensation  from  employer. 

The  general  subject  of  fraud  and  secret 
dealings  or  interest  of  real-estate  brokers 
as  afTecting  their  commissions,  including  the 
question  as  to  a  custom  or  usage  of  real- 
estate  brokers  to  receive  commissions  from 
both  parties  to  a  sale  or  exchange  of  prop- 
erty, is  treated  in  an  extensive  note  to 
leathers  v.  Canfield,  45  L.R.A.  48;  since 
the  time  of  which  note,  no  case»  aside  from 
Little  v.  Phipps,  seems  to  have  arisen,  in- 
volving the  effect  of  such  a  custom. 

It  seems  clear,  however,  as  held  in  Little 
V.  Phipfs  and  the  few  earlier  cases,  that  a 
custom  of  real-estate  agents  to  take  secret 
rebates  or  commissions  from  a  party  to  a 
transaction  other  than  his  employer,  or 
to  recover  double  commissions  on  a  sale  or 
exchange  of  property,  is  unreasonable  and 
void,  as  contrary  to  good  morals  and  sound 
public  policy,  and  does  not  alter  the  well- 
settled  general  rule  that  a  real-estate 
•gent,  other  than  a  mere  middleman,  em- 
ployed to  purchase,  manage,  sell,  or  ex- 
change property  for  a  certain  compensation, 
forfeits  his  right  to  such  compensation  from 
his  employer  by  receiving  a  commission  or 
rebate  from  another  party  in  the  course  of 
the  transaction,  without  the  full  knowl- 
edge and  assent  of  his  employer. 

As  to  the  right  of  a  real-estate  broker  * 
who  acts  for  both  parties  to  commissions, 
34  L.R.A.(N.S.y 


see  subdivision  of  the  note  in  45  L.R.A.  44, 
and  note  to  McLure  v.  Luke,  24  L.R.A. 
(N.S.)    659. 

A  custom  among  real-estate  agents  to  re- 
ceive commissions  from  the  vendor  of  prop- 
erty, although  employed  by  the  vendee,  was 
involved  in  Addison  v.  Wanamaker,  185  Pa. 
536,  39  Atl.  Ill],  where  a  real-estate  brok- 
er, employed  by  tlie  purcliaser,  sought  to  re- 
cover from  the  vendor  commissions  for  ef- 
fecting a  sale,  suggesting  as  one  ground 
of  recovery  that,  irrespedtive  of  any  con- 
tractual relation  between  broker  and  vend- 
or, it  was  customary  for  the  latter  to  pay 
the  commissions  of  the  former.  In  this  case, 
the  court  said:  "No  such  viciously  bad  cus- 
tom as  that  should  ever  be  recognized,  un- 
less it  has  been  previously  made  the  sub- 
ject of  agreement  between  all* the  parties 
concerned, — vendor,  vendee,  and  the  brok- 
er. The  plaintiff  in  this  case  was  mani- 
festly the  emplo}(ee  of  the  person  who  after- 
wards became  purchaser  of  the  property, 
and  hence  he  was  not  in  a  position  to 
properly  act  as  agent  of  the  defendant. 
That  'no  man  can  serve  two  masters'  is  a 
sound  proposition,  resting  on  the  highest 
and  best  authority.  Any  alleged  agency 
that  is  in  conflict  with  this  principle  must 
rest  on  express  contract  between  the  parties 
in  interest." 

As  to  right  of  principal  to  recover  from 
broker  or  other  agent  commissions  which  be 
received  from  other  party  to  the  contract, 
see  note  to  Easterly  v.  Mills,  28  L.R.A. 
(N.S.)   052.  A.  C.  W. 
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71  Atl.  899;  Wadsworth  v.  Adams,  138  U. 
S.  380,  34  L.  ed.  084,  11  Sup.  Ct.  Rep. 
303;  Williams  v.  McKinley,  65  Fed.  4,  20 
C.  C.  A.  312,  36  U.  S.  App.  749,  74  Fed.  94; 
Trice  v.  Comstock,  61  L.R.A.  176,  57  C.  C. 
A.  646,  121  Fed.  620;  Hobart  v.  Sherburne, 
66  Minn.  171,  68  N.  W.  841. 

In  an  accounting  between  parties  stand- 
ing in  a  confidential  relation,  followed  by 
proof  of  money  or  property  intrusted  .to 
the  agent,  the  burden  is  on  the  agent  of 
rendering  an  account  and  explanation,  and 
requires  him  to  show  that  his  trust  duties 
have  been  performed  and  the  manner  of 
their  performance. 

Marvin  v.  Brooks,  94  N.  Y.  71;  Young 
V.  Powell,  87  Mo.  128;  Merchants*  Bank 
V.  Rawls,  7  Ga,  191,  50  Am.  Dec.  394; 
Podge  V.  Hatchett,  118  Qa.  883,.  45  S.  £. 
667;  Anderson  v.  First  Nat.  Bank,  4  N.  D. 
182,  59  N.  W.  1029. 

Messrs.  Phlpps,  Dnrgln,  &  Cook,  for 
defendant : 

Fraud  is  not  to  be  presumed,  and  the 
burden  of  proof  is  on  the  party  who  al- 
leges or  relies  upon  it. 

Wood  V.  Massachusetts  Mut.  Acci.  Asso. 
174  Mass.  217,  54  N.  £.  541;  Beatty  v. 
Fishel,  100  Mass.  448. 

Where  the  agent  has  accepted  a  com- 
mission under  and  by  virtue  of  a  trade 
custom,  and  not  with  an  intention  to 
actually  defraud  his  principal,  and  the 
matters  upon  which  he  receives  commis- 
sions can  be  separated  from  the  work 
which  he  performs  for  his  principal  upon 
which  he  does  not  receive  a  commission, 
the  fact  that  he  has  received  commissions 
does  not  disentitle  him  to  his  compensation 
for  work  which  he  has  fairly  performed  for 
his  principal,  and  upon  which  he  has  re- 
ceived  no  commissions. 

Nitedals  Taendstikfabrik  v.  Bruster 
[1906]  2  Ch.  671,  76  L.  J.  Ch.  N.  S.  798, 
22  Times  L.  R.  724;  Hippisley  v.  Knee 
Bros.  [1005]  1  K.  B.  1,  74  L.  J.  K.  B.  N. 
S.  68,  92  L.  T.  N.  S.  20,  21  Times  L. 
R.  5. 

The  plaintiff  cannot  by  hid  own  act 
confiscate  and  appropriate  to  himself  the 
interest  which  the  defendant  has  in  the 
contract. 

Fox  v.  Mahony,  91  App.  Div.  364,  86  N. 
Y.  Supp.  679. 

Morton,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  for  an  accounting  in  re- 
spect to  various  transactions  between  the 
plaintiff  and  the  defendant,  Phipps,  whom 
we  will  speak  of  as  the  defendant.  The 
case  was  sent  to  a  master.  Upon  the 
coming  in  of  his  report  both  parties  filed 
objections  and  exceptions  thereto.  Certain 
34  L,R.A.(N.S.) 


of  the  plaintifTs  exceptions  were  sustained 
and  the  others  were  overruled.  The  de- 
fendant's exceptions  were  overruled.  A 
decree  was  entered  in  favor  of  the  plain- 
tiff. Both  parties  appealed  from  the  order 
overruling  their  exceptions  and  from  the 
final  decree. 

The  matters  now  in  issue  relate  to  only 
two  transactions, — the  Allen  estate,  so 
called,  and  the  St.  James  terrace  property, 
— the  others  liaving  been  eliminated.  The 
plaintiff  was  induced  to  purchase  these 
estates  b^  the  recommendation  of  the  de- 
fendant, with  a  view  to  their  resale.  The 
plaintiff  was  to  furnish  and  did  furnish  the 
funds  to  make  the  purchases,  and  the  title 
to  both  estates  was  taken  in  his  name.  In 
regard  to  the  Allen  estate,  it  was  agreed 
that  the  defendant  should  manage  the  prop- 
erty and  should  sell  it,  and  that  from  the 
proceeds,  after  deducting  the  expenses  inci- 
dental thereto,  the  plaintiff  should  be  re- 
paid the  money  advanced  by  him,  with  S 
per  cent  interest,  and  the  net  proceeds 
should  be  equally  divided  between  the 
plaintiff  and  the  defendant,  the  same  to  be 
in  full  for  the  defendant's  services.  The 
property  was  sold  at  a  profit,  but  in  render- 
ing an  account  to  the  plaintiff  the  defend- 
ant charged  $50  as  paid  to  an  attorney  for 
examining  the  title.  In  fact  he  paid  only 
$25;  and  the  plaintiff  contends  that  the  re- 
sult of  the  defendant's  action  is  to  deprive 
him  of  any  right  to  compensation. 

In  regard  to  the  St.  James  terrace  proper- 
ty, the  master  finds  that  the  agreement 
was  that  the  defendant  should  attempt  to 
sell  it,  and  until  a  sale  should  manage  it, 
attend  to  the  necessary  repairs,  and  collect 
the  rents,  and  for  his  services  in  managing 
the  estate  should  receive  one  half  the  net 
profits,  and  should  pay  to  the  plaintiff  the 
other  half.  In  ascertaining  the  net  profits 
6  per  cent  interest  was  to  be  allowed  the 
plaintiff  on  the  amount  paid  by  him  on  ac- 
count of  the  purchase,  and  if  a  sale  was 
made  the  parties  were  to  divide  equally  the 
net  balance  of  the  selling  price  after  de- 
ducting the  amount  advanced  by  the  plain- 
tiff on  account  of  the  purchase.  The  prop- 
erty was  purchased  in  May,  1904,  and  the 
defendant  continued  to  manage  it  until 
January  1,  1906,  when  the  plaintiff  took 
charge  of  it  in  accordance  with  a  notice 
which  he  gave  to  the  defendant,  and  to 
which,  so  far  as  appears,  the  defendant  did 
not  object.  During  the  time  that  the  de- 
fendant managed  the  property  he  received  a 
secret  rebate  or  commission  of  10  per  cent 
on  all  bills  for  repairs.  The  plaintiff  con- 
tends that  by  reason  thereof  the  defendant 
lias  lost  any  right  to  compensation  which 
he  would  otherwise  have  had,  as  in  the 
similar    case    of    the    Allen    estate.     The 
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master  ruled  that  the  defendant  should  ac- 
count for  the  10  per  cent  thus  received,  but 
refused  to  disallow  his  claim  to  one  half  the 
net  profits  received  by  him  during  his 
management  of  the  property,  and  the  judge 
of  the  superior  court  sustained  the  ruling, 
subject  to  the  plaintiff's  objection  and  ex- 
ception. In  regard  to  the  charge  for  the 
attorney's  fee  in  the  Allen  case,  the  master 
refused  to  rule,  as  requested  by  the  plain- 
tiff, that  it  constituted  a  fraud  on  him  and 
deprived  the  defendant  of  all  right  to  share 
in  the  net  profits  arising  from  the  sale  of 
the  estate,  and  found  and  ruled  that  the 
plaintiff  had  failed  to  prove  any  fraud  on 
the  part  of  the  defendant  in  connection 
with  the  management  or  sale  of  the  estate. 
He  found  that  it  did  not  appear  under 
what  circumstances  the  discount  was  made, 
and  declined  to  make  any  deduction  on  ac- 
count of  it.  The  judge,  however,  allowed 
the  defendant  only  what  he  actually  had 
paid. 

It  is  well  settled  that  the  agent  is  bound 
to  exercise  the  utmost  good  faith  in  his 
dealings  with  his  principal.  As  Lord  Cairns 
said,  this  rule  *4s  not  a  technical  or  arbi- 
trary rule.  It  is  a  rule  founded  on  the 
highest  and  truest  principles  of  morality." 
Parker  v.  McKonna  (1874)  L.  R.  10  Ch. 
92,  118.  See  alse  Quinn  v.  Burton,  195 
Mass.  277,  81  N.  E.  257;  Wadsworth  v. 
Adams,  138  U.  S.  380,  34  L.  ed.  984,  11  Sup. 
Ct.  Rep.  303;  Murray  v.  Beard,  102  N.  Y. 
505,  7  N.  E.  553.  If  the  agent  does  not 
conduct  himself  with  entire  fidelity  towards 
his  principal,  but  is  guilty  of  taking  a 
secret  profit  or  commission  in  regard  to  the 
matter  in  which  he  is  employed,  he  loses 
his  right  to  compensation  on  the  ground 
that  he  has  taken  a  position  wholly  in- 
consistent with  that  of  agent  for  his  em- 
ployer^  and  which  gives  his  employer,  upon 
discovering  it,  the  right  to  treat  him  so  far 
as  compensation,  at  least,  is  concerned,  as 
if  no  agency  had  existed.  This  may  operate 
to  give  to  the  principal  the  benefit  of 
valuable  services  rendered  by  the  agent,  but 
the  agent  has  only  himself  to  blame  for 
that  result.  If  the  plaintiff  had  known 
*that  the  defendant  was  receiving  commis- 
sions and  had  not  objected,  the  case  wouid 
have  stood  very  differently.  But  the  master 
has  found  that  the  plaintiff  was  ignorant 
of  it.  The  fact  that  it  was  the  custom  to 
do  as  the  defendant  did  cannot  help  him. 
Such  a  custom  is  contrary  to  sound  public 
policy.  It  was  held  in  Hippisley  v.  Knee 
Bros.  [1905]  1  K.  B.  1,  74  L.  J.  K.  B.  N.  8. 
68,  92  L.  T.  N.  S.  20,  21  Times  L.  R.  5,  that 
inasmuch  as  the  defendants  had  received 
the  secret  discount  without  fraud  and  in 
respect  to  a^  matter  that  was  merely  inci- 
dental to  and  separate  from  the  main  duty 
34  L.R.A.(N.S.) 


which  they  owed  to  the  plaintiff,  they  were 
not  thereby  disentitled  to  retain  their  com- 
mission^  It  is  difficult  to  see  why  the  secret 
discount  did  not  relate  to  the  very  things 
which  the  defendants  were  employed  to  do, 
as  was  held  to  be  the  case  in  the  later  case 
of  Stubbs  V.  Slater  [1910]  1  Ch.  195,  101 
L.  T.  N.  S.  709,  54  Sol.  Jo.  82.  But  however 
that  may  be,  it  is  impossible  to  say,  we 
think,  in  the  present  case  what  part  of  the 
compensation  agreed  upon  was  due  in  re- 
spect to  the  unfaithful  part  of  the  defend- 
ant's services,  and  what  was  not,  and  it 
follows  that  he  is  entitled  to  retain  no  part 
of  the  compensation  agreed  upon,  even  ac- 
cording to  the  doctrine  laid  down  in  Hippis- 
ley V.  Knee  Bros.,  supra.  It  is  immaterial 
whether  the  secret  discount  was  taken  with 
a  corrupt  intent  or  not.  It  is  the  incon- 
sistent relation  created  by  taking  it,  and 
its  corrupting  tendency  which  the  law  con- 
demns. Harrington  v.  Victoria  Graving 
Dock  Co.  (1877-78)  L.  R.  3  Q.  B.  Div.  549, 
47  L.  J.  Q.  B.  N.  S.  594,  39  L.  T.  N.  S.  120, 
26  Week.  Rep.  740.  It  should  be  observed 
that  it  is  now  made  criminal  for  an  agent 
to  receive  a  commission  under  circum- 
stances like  those  appearing  in  this  case. 
Stat  1904,  chap.  343.  The  result  is  that 
we  do  not  think  that  the  defendant  is  en- 
titled to  retain  any  of  the  stipulated  profits 
or  compensation  which  he  has  received. 

The  plaintiff  contended  that  an  item  of 
$225,  which  was  charged  in  the  defendant's 
account  as  paid  to  the  plaintiff,  was  im- 
properly so  charged,  and  that  the  defend- 
ant should  not  be  credited  with  it.  The 
master  ruled  that  the  burden  was  on  the 
plaintiff  to  show  that  it  was  improperly 
credited  to  the  defendant,  and  found  that 
he  had  failed  to  sustain  the  burden,  and  for 
that  reason  disallowed  the  plaintifl^s  con- 
tention. The  plaintiff  objected  and  except- 
ed to  this  ruling  and  finding.  The  excep- 
tion was  overruled.  The  burden  of  proof 
was  on  the  defendant  to  account  for  money 
or  property  of  the  plaintiff  that  had  come 
into  his  hands,  and  for  that  reason  this 
exception  should  have  been  sustained. 
Marvin  v.  Brooks,  94  N.  Y.  71. 

The  defendant  contends  that  the  master 
should  have  allowed  him  one  half  of  the 
profits  of  the  management  of  the  St.  James 
terrace  property  since  the  plaintiff  to«>k 
possession  of  it  in  January,  1906.  The 
master's  findings  and  rulings  in  regard  to 
this  matter  are  as  follows:  "I  find  and 
rule  that  the  substance  and  effect  of  the 
agreement  between  the  parties  was  that  the 
respondent  was  to  receive  one  half  of  the 
net  profits  from  the  running  of  the  estate 
as  compensation  for  his  services  in  that 
connection*  and  that  when  the  estate  was 
sold  he  was  to  receive  one  half  of  the  ne\ 
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profits  of  the  sale  in  addition  to  whatever 
he  liad  received  from  the  management.  1 
also  find  and  rule  that  when  he  ceased  to 
have  charge  of  the  property  his  right  to 
one-half  of  the  profits  of  the  management 
of  the  estate  ceased,  and  that  he  is  not  en- 
titled to  an  accounting  from  the  complain- 
ant for  profits  made  in  the  running  and 
management  of  the  estate  subsequent  to 
January.!,  1906." 

The  evidence  is  not  before  us,  and  we  can- 
not therefore  say  that  these  rulings  and 
findings  are  wrong.  So  far  as  appears 
there  was  nothing  to  prevent  the  plaintitt 
from  taking  possession  of  the  property,  as 
he  did,  and  nothing  to  require  him  to  ac- 
count to  the  defendant  for  any  part  of  the 
profits  after  he  took  possession. 

Ihe  result  is  that  the  decree  must  be  set 
aside  and  the  case  stand  for  further  hear- 
ing in  accordance  with  this  opinion. 


MICHIGAN  supreme:  COURT. 

WILLIAM  C.   GILMORE,  Plff.   in  Err., 

v. 

JOHN   BOLIO. 

(165  Mich.  633,  131  N.  W.  105.) 

Broker  — >  fixed  price  ^  sale  for  less  ^ 
right  to  commission. 

Ihat  the  customer  introduced  by  a  brok- 
er who  is  authorized  to  sell  property  for  a 
certain  net  price,  after  refusing  to  pay  such 
price,  purchases  from  the  owner  for  a  less 
sum,  does  not  entitle  the  broker  to  a  com- 
mission. ' 

(May  8,  3911.) 


1?RR0R  to  the  Circuit  Court  for  Wayne 
L  County   to   review   a  judgment  in   de- 
fendant's   favor   in   an    action    brought   to 
recover   a  broker's  commission   for   selling 
real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.   James   H.   Bayne  for  plaintiff  in 
error. 
Mr.  A.  B.  Hall  for  defendant  in  error. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  recovered  a  judgment  in  the 
court  of  justice  of  the  peace,'  which  was' 
reversed  on  certiorari  by  the  circuit  court. 
The  cause  is  before  us  on  writ  of  error 
taken  out  by  plaintiff. 

The  substance  of  the  error  assigned  in 
the  affidavit  is  that  the  testimony  did  not 
warrant  the  judgment,  and  that  is  the  only 
question  before  us.  The  return  of  the  jus- 
tice states  that  the  affidavit  for  certiorari 
correctly  states  all  of  the  testimony  taken 
upon  the  trial.  The  testimony  shows  with- 
out dispute  that  defendant  owned  certain 
premises,  which  he  desired  to  sell;  that  he 
stated  to  the  plaintiff  that  he  would  allow 
him  to  sell  it,  if  he  could  get  $1,400  net 
for  defendant.  Through  his  agent,  Stroh, 
plaintiff  subsequently  introduced  Wiegel  to 
defendant  as  a  prospective  purchaser.  Wie- 
gel refused  to  buy  the  house  on  the  terms 
stipulated  by  defendant.  Nothing  more  was 
done  about  the  matter  by  any  of  the  par- 
ties for  six  weeks.  Subsequently  Wiegel 
purchased  the  property  for  $1,300.  The 
plaintiff  claims  that  he  is  entitled  to  a 
commission  for  finding  and  introducing  the 
person  to  whom  defendant  finally  sold  the 
place,    while    defendant    insists    that   what 


Note,  —  Effect  upon  the  right  of  real' 
estate  broher  to  commiasionf  of  fact 
that  owner  sells  to  hroJcer*8  custO' 
mer  at  reduced  price. 

This  note  is  supplemental  to  the  note  to 
Ball  V.  Dolan,  15  L.R.A.(N.S.)  272,  where 
the  earlier  cases  are  collected. 

For  ca<$es  upon  the  question  when  real- 
estate  broker  is  considered  as  the  pro- 
curing cause  of  the  sale  or  exchange  ef- 
fected, see  the  note  to  Hoadlcy  v.  Savings 
Bank,  44  L.R.A.  321. 

For  cases  on  the  right  of  broker  to  com- 
mission on  sale  by  owner,  after  stipulated 
time  of  agency,  to  customer  introduced  by 
broker  within  the  time  limited,  see  note  to 
Brown    v.   Mason,   21    L.R.A.(N.S.)    328. 

For  cases  on  broker's  right  to  commis- 
sion when  sale  is  made  by  owner  in  igno- 
rance of  former's  instrumentality  in  pro- 
curing purchaser,  see  the  note  to  Quist  v. 
Goodfellow,   8   L.R.A.(N.S.)    153. 

For  csLbOB  on  the  right  to  commissions 
where  two  or  more  real-estate  brokers  act- 
ing for  the  same  person  were  instrumental 
84  L.R.A.(N.S.) 


in  effecting  a  sale  of  property  to  a  certain 
purchaser,  see  the  notes  to  Hoadley  v. 
Savings  Bank,  44  L.R.A.  337;  Jennings  v. 
Trummer,  23  L.R.A.(N.S.)  164,  and  to 
Dalke  v.  Sivyer,  27   L.R.A.(N.S.)    196. 

The  statement  in  the  earlier  note  that 
the  right  of  a  real-estate  broker  to  his  com- 
mission is  not  affected  by  a  sale  of  the 
property  by  the  owner  himself  at  a  lest 
price  than  that  for  which  he  had  author- 
ized the  broker  to  sell,  where  he  interfered 
and  made  such  sale  to  the  broker's  cus- 
tomer pending  undetermined  negotiations, 
which,  to  his  knowledge,  had  been  begun 
with  the  purchaser  by  the  broker,  thus  pre- 
venting the  broker  from  completing  the 
sale  is  supported  by  subsequent  cases: 
Hovey  v.  Aaron,  133  Mo.  App.  673,  113  S. 
W.  718;  Weisels-Gerhart  Real  Estate  Co. 
V.  Epstein,  —  Mo.  App.  — ,  137  S.  W.  326; 
Lawson  V.  Black  Diamond  Coal  Min.  Co. 
53  Wash.  614,  102  Pac.  759. 

Peterson  v.  St.  Francis  Hotel  Ck>.  61 
Wash.  378,  112  Pac.  347. 

In  Hill  V.  Wheeler,  2  Ga.  App.  349,  58 
S.  E.  502,  it  was  held  that  the  good  faith 
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plaintiff  did  was  under  a  special  contract, 
and  that  it  is  conclusively  shown  that  he 
is  not   entitled   to  a  commission. 

We  think  defendant  is  correct.  Plain- 
tiff's right  to  compensation  depended  upon 
his  ability  to  obtain  a  greater  sum  than 
$1,400  for  the  place,  in  which  he  failed. 
The  fact  that  defendant  sold  it  for  $100 
less  than  that  sum  to  a  person  who  had 
refused    plaintiff's    offer    of    the    place    at 


$1,450  does  not  entitle  plaintiff  to  com- 
pensation. McDonald  v.  Boeing,  43  Mich. 
394,  38  Am.  Rep.  199,  6  N.  W.  439;  Wil- 
liams V.  McGraw,  52  Mich.  480,  18  N.  W. 
227;  Antisdel  v.  Canfield,  119  Mich.  229, 
77  N.  W.  944.  See  also  Wood  v.  Smith, 
162  Mich.  334,  127  N.  W.  277,  where  Mi. 
Justice  Stone  has  discussed  this  question 
at  length. 

The  judgment  is  affirmed. 


of  the  parties  and  the  question  as  to 
whether  the  stipulated  price  was  waived, 
'as  well  as  whether  a  purchaser  would  have 
given  the  stipulated  price,  are  all  ques- 
tions of  fact  for  the  jury. 

Where,  while  the  broker  is  in  full  ne- 
gotiation with  his  customer,  the  principal 
ends  the  agency,  and  sells  to  the  customer 
at  a  reduced  price  this  ending  of  the  agency 
is  an  act  which  authorizes  the  broker  to 
recover  damages  for  breach  of  the  contract. 
Hancock  v.  Stacy,  —  Tex.  — ,  125  S.  W. 
884,  affirming  —  Tex.  Civ.  App.  — ,  116 
S.  W.  177. 

And  in  Reade  v.  Haak,  147  Mich.  42, 
110  N.  W.  130,  recovery  of  commissions 
was  allowed  where  there  was  evidence  that, 
before  the  owner's  attempted  cancelation 
of  his  contract  with  the  broker,  he  had  re-, 
ceived  from  a  customer  procured  by  the 
latter  an  offer  of  the  reduced  price  at 
which  the  property  was  subsequently  sold 
although  that  offer  was  slightly  more  than 
the  offer  which  the  broker  had  procured 
and  communicated  to   the  owner. 

Where  the  broker  sends  his  customer  di- 
rect to  the  owner,  who  carries  on  the  ne- 
gotiations himself,  the  rule  is  the  same. 
Smith  V.  Sharpe,  162  Ala.  433,  136  Am. 
St.  Rep.  62,  60  So.  381;  LOomis  v.  Broad- 
dus,  —  Tex.  Civ.  App.  — ,  134  8.  W.  743: 
In  Prindle  v.  Allen,  164  Mich.  553,  129  N. 
W.  695,  it  was  claimed  by  the  defendant 
that  the  price  at  which  he  sold  had  been 
the  price  which  he  told  the  agent  must  be 
net  to  him,  and  the  jury,  it  seems,  did 
not  believe  this  testimony. 

In  Wright  v.  McCliutock,  136  111.  App. 
438,  it  was  held  that  "where  an  agent  em- 
ployed to  sell  property  induces  a  party  to 
go  to  his  principal,  and  a  sale  is  effected 
to  such  party  through  his  efforts  or  infor- 
mation derived  from  him,  the  agent  is  en- 
titled to  a  commission,  although  he  does 
not  personally  introduce  the  purchaser  to 
his  principal.  Where  an  agent  is  employed 
to  sell  real  estate  for  the  owner,  or  under- 
takes the  employment  and  is  instrumental 
in  bringing  the  owner  and  the  buyer  to- 
gether, ana  the  owner  then  concludes  the 
sale  at  a  less  price  than  the  agent  was  au- 
thorized to  sell,  the  agent  is  entitled  to 
compensation  for  his  services." 

The  result  is  the  same  whether  the  sale 
is  made  to  such  customer  by  the  owner  or 
through  another  broker.  Holland  v.  Vin- 
son, 124  Mo.  App.  417,  101  S.  W.  1131; 
Hovey  v.  Aaron,  133  Mo.  App.  573,  113 
fc).  W.  718;  Giimour  v.  FreUiaur,  120  Mo. 
App.  299,  102  S.  W.  1107.  (In  this  con- 
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nection  see  notes  to  Jennings  v.  Trummer, 
23  L.R.A.(N.S.)  164,  and  Dalke  v.  Sivyer, 
27  L.R.A.(N.S.)  195,  on  right  to  commis- 
sions where  two  or  more  brokers  are  in- 
strumental in  effecting  a  sale). 

Accepting  an  offer  from  the  broker's  cus- 
tomer against  the  broker's  advice  will  not 
deprive    the    broker    of    his    compensation. 

Ihus  in  Burchell  v.  Gowrie  &  B.  Collier- 
ies, [1910]  X  C.  614,  80  L.  J.  P.  C.  N.  S. 
41,  103  L.  T.  N.  S.  325  (reversing  a  deci- 
sion of  the  supreme  court  of  Canada  which 
affirmed  43  N.  S.  485),  where  it  appeared 
that  the  agent  advised  the  principals  not 
to  accept  offers  below  the  price  at  which  he 
was  authorized  to  sell,  made  by  paities 
who  had  been  in  negotiations  with  him 
(the  agent),  and  the  principal  afterwards 
sold  at  reduced  rates  to  these  parties,  it 
was  held  that  the  agent  was  entitled  to  his 
percentage  of  the  sale,  as  he  was  the  ef- 
ticient  cause  of  the  sale. 

A  modification  by  the  principal  in  the 
terms  of  sale  will  not  deprive  the  broker 
of  his  commissions.  Hamilton  v.  Hatha- 
way, 152  Mo.  App.  483,  133  S.  W.  629. 
Provident  Trust  Co.  v.  Darrough,  168  InJ. 
29,  78  N.  £.  1030;  Lipscomb  v.  Mastin, 
142  Mo.  App.  228,  125  S.  W.  1177;  Mc- 
Donald V.  Cabiness,  100  Tex.  615,  102  S. 
W.   721. 

Where  all  the  parties  being  together,  the 
owner  agreed  to  a  modification  as  to  the 
terms  of  payment,  and  the  contract  was 
not  substantially  different  from  that  which 
the  broker  was  directed  to  secure,  it  was 
held  that  the  broker  was  entitled  to  his 
commission.  Eggland  v.  South,  22  S.  D. 
467,  118  N.  W.  719. 

And  in  Geiger  v.  Kiser,  47  Colo.  297, 
107  Pac.  267,  a  broker  employed  to  sell  at 
a  certain  price  was  held  entitled  to  his 
commissions,  where  the  owner  at  first  de- 
clined, but  subsequently  accepted,  the  prop- 
osition of  a  customer  procured  by  the 
broker,  to  turn  over  certain  property  in 
part  payment.  See  to  the  same  effect  Lips- 
comb v.  Mastin,  142  Mo.  App.  228,  125 
S.  W.  1177. 

But  in  Payseno  ▼.  Swensen,  178  Fed. 
999,  the  right  to  commissions  was  denied 
where  the  price  at  which  the  broker  was 
to  sell  the  land  was  money,  and  his  prin- 
cipal afterwards  exchanged  the  land  for 
other  land  with  the  broker's  customer,  the 
case  is  not  sufficiently  reported  to  make  it 
very  clear  upon  the  facts. 

Where  the  contract  between  the  owner 
and  broker  was  that  the  broker  was  to  find 
a    purchaser    ready,   willing,    and    able    to 
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purchase  at  a  certain  price  per  acre,  the 
terms  of  sale  to  be  settled  between  the  par- 
ties themselves,  the  court  said:  "Ihe  fact 
tiiat  appellant  might  have  been  willing  to 
and  did  'throw  in'  a  lot  of  old  farm  ma- 
chinery (the  value  of  which  he  has  not  seen 
lit  to  ishow)  will  not  defeat  the  recovery 
of  the  plaintiff's  commission,  on  the  ground 
that  the  land  was  sold  on  ditferent  terms 
than  those  on  which  the  plaintitf,  as  agent, 
was  authorized  to  find  a  purchaser."  Webb 
V.  Burroughs,  26  S.  D.  629,  127  N.  W. 
623. 

Where  the  price  received  for  the  prop- 
erty was  that  which  the  broker  was  to  en- 
deavor to  obtain  and  the  sale  by  the  own- 
er was  by  means  of  exchange,  and  the  own- 
er testitied  that  he  had  informed  the  broker 
that  if  there  was  an  exchange  of  property 
he  would  pay  no  commission,  which  was 
contradicted  by  the  broker,  it  was  held 
that  the  question  was  one  for  the  jury. 
Foster  v.  i'ritchard,  —  Tex.  Civ.  App.  — , 
128  S.  W.  1187. 

In  Stiewel  v.  Lally,  89  Ark.  195,  115 
S.  W.  1134,  it  was  held  that  a  voluntary 
change  by  the  owner  in  the  terms  of  sale 
will  not  deprive  the  agent  of  his  commis- 
sion. 

The  basis  of  the  rule  is  that  the  broker 
was  the  procuring  cause  of  the  sale.  Car- 
nes  T.  Finigan,  198  Mass.  128,  84  N.  £. 
3z4. 

In  Graves  v.  Hunnicutt,  8  Ga.  App.  99, 
68  S.  E.  558,  it  was  held  ''that  a  broker 
was  not  given  the  exclusive  sale  of  the 
property,  and  that  the  owner,  cither  by 
himself  or  through  another  agent,  made  the 
sale  before  the  termination  of  the  broker's 
authority  to  sell,  will  not  defeat  the 
broker's  right  to  commissions,  if  he  was 
the  procuring  cause  of  the  sale,  and  if  the 
only  other  cause  which  induced  the  pur- 
chase was  a  reduction  of  the  price." 

Where  the  broker  sent  his  customer  to 
the  principal,  who  quoted  to  him  the  price 
given  the  broker  and  also  an  alternative 
in  terms,  but  without  effecting  a  sale,  and 
some  three  or  four  months  anerwards  the 
principal  wrote  to  the  customer,  asking 
him  to  come  to  the  county  and  examine  oth- 
er lands,  and  during  such  visit  made  him 
a  sale  of  the  property  at  the  terms  origin- 
ally mentioned  to  him  by  such  principal 
as  an  alternative  to  the  terms  given  the 
broker,  it  was  held  that  the  broker  was 
entitled  to  his  commission.  The  principal 
in  this  case  was  an  agent  employed  by  the 
owner.  Provident  Trust  Co.  v.  Darrough, 
168  Ind.  29,  78  N.  E.  1030. 

In  Slagle  v.  Russell,  114  Md.  418,  80 
Atl.  164,  it  was  held  that,  if  the  proposi- 
tion of  the  broker  to  his  customer  was 
that  they  should  join  in  the  purchase  of 
the  property,  the  broker  was  not  entitled 
to  any  commission,  but  if  the  broker  had 
urged  the  property  on  the  customer,  and 
the  property  was  afterwards  sold  by  the 
owner  to  such  customer  at  a  lower  price 
than  that  submitted  by  him  to  the  broker, 
then  it  was  a  question  for  the  jury  wheth- 
er, considering  the  length  of  time  after- 
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wards  and  all  the  circumstances,  the  broker 
was  a  procuring  cause  of  the  sale. 

In  Iravis  v.  Bowron,  138  App.  Div.  554, 
123  N.  Y.  Supp.  290,  where  in  February, 
the  plaintiff  took  a  customer  to  look  at 
certain  property,  who  stated  that  some- 
thing depended  on  whether  he  would  like 
it  as  well  with  the  snow  off,  and  it  ap- 
peared that  his  wife's  grandfather  was 
thinking  of  buying  property  as  a  residence 
for  his  wife  and  himseli,  and, the  broker,  at 
the  request  of  the  customer,  asked  the  de- 
fendant whether  he  would  accept  $200,000, 
which  he  declined;  in  April,  the  owner 
sold  the  property  to  the  grandfather  of' 
the  customer  for  $195,000,  and  in  the  same 
fall,  this  purchaser  conveyed  the  property 
to  the  customer,  and  it  was  held  that  it 
was  error  to  take  the  case  from  the  jury, 
as  there  were  circumstances  from  which 
they  might  have  found  that  the  plaintiff 
was  the  procuring  cause  of  the  sale. 

In  Lee  v.  O'Brien,  15  B.  C.  326,  where 
the  plaintiff  introduced  a  customer  to  the 
defendant  who  obtained  first  one  and  then 
another  option,  but  carried  out  neither  of 
them,  and  later  a  small  part  of  the  prop- 
erty was  sold  to  a  third  person,  and  about 
one  or  two  years  after  the  last  option  bad 
expired  the  owner  sold  the  property  to  the 
same  customer  who  had  obtained  the  op- 
tions, it  was  held  that  the  broker  was  en- 
titled to  compensation. 

But  in  Daike  v.  Sivyer,  56  Wash.  462, 
27  L.R.A.(N.S.)  195,  105  Pac.  1031,  where 
the  property  was  sold  at  a  lower  figure, 
through  another  broker,  to  a  man  who  was 
a  customer  of  plaintiff,  it  was  held  that  as 
it  was  also  shown  that  he  was  to  some  ex- 
tent a  customer  of  the  other  agent,  and  as 
it  was  not  shown  that  the  plaintiff  was 
the  efficient  cause  of  the  sale,  he  was  not 
entitled  to  recover. 

The  continuity  of   the  services  or  of  the 
agency  is  an  important  element. 

In  Re  Breon  Lumber  Co.  181  Fed.  909, 
a  claim  for  commissions  was  allowed  in 
bankruptcy,  althoueh  the  purchaser  was 
not  found  by  the  claimant  but  by  a  third 
person  whom  he  had  interested,  and  the 
sale  was  at  a  reduced  price,  an  ofiicer  of 
the  bankrupt  company  having  admitted 
that  the  claimant  was  instrumental  in 
bringing  about  the  sale. 

Where  the  principal  sold  to  the  broker's 
customer  on  somewhat  different  terms,  and 
there  was  a  dispute  in  the  evidence  wheth- 
er the  principal  had  ended  the  agency  be- 
fore, or  whether  he  had  told  the  brokers 
to  suspend  for  a  few  days  on  a  certain  of- 
fer, it  was  held  that  the  question  was  prop- 
erly one  for  the  jury,  and  a  judgment  for 
the'  broker  was  affirmed.  Hutto  v.  Stough, 
157  Ala.  566,  47  So.  1031. 

In  Stiewel  v.  Lally,  89  Ark.  195,  115  S. 
W.  1134,  it  was  held  that  where  the  nego- 
tiation is  continued  between  the  owner  and 
the  customer  and  the  owner  voluntarily 
changes  the  terms  of  sale,  and  the  broker 
has  no  notice  that  his  services  have  been 
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ended,  but  supposes  they  are  considered  as 
continuing,  he  will  be  entitled  to  his  com- 
mission. 

In  Lipscomb  v.  Mastin,  142  Mo.  Apu. 
228,  125  8.  W.  1177,  where  the  plaintitf 
found  a  customer  and  brought  him-  to  the 
owner,  and  the  three  negotiated  for  some 
time  without  coming  to  an  agreement,  the 
proposed  purchaser  beins  irritated  by  the 
manner  or  insistence  of  the  agent,  the  own- 
er did  not  dismiss  the  agent  from  the  busi- 
ness, but  continued  negotiations  after  a 
time  through  other  agents,  and  made  a 
sale  of  the  property  on  modified  terms  and 
it  was  held  that  there  was  no  error  in  con- 
cluding' that  the  plaintiff  was  the  pro- 
curing cause  of  the  purchase. 

When  many  months  after  the  employ- 
ment of  the  broker  has  ceased,  the  owner 
takes  the  matter  up  with  one  introduced 
by  the  broker,  with  whom  negotiations  had 
long  since  ceased,  and  sells  the  same  at  a 
greatly  reduced  price,  the  broker  is  not 
entitled  to  any  commission.  Brown  v. 
Mason,  155  Cal.  155,  21  L.R.A.(N.S.)  328, 
99  Pac.  867,  where  the  original  contract 
contemplated  the  taking  up  of  an  option 
in  a  limited  time  long  before  the  actual 
sale. 

Where  the  course  pursued  by  the  owner  is 
for  the  purpose  of  depriving  the  broker 
of  his  commissions,  the  owner  will  be 
liable   therefor. 

In  Ross  y.  Matheson,  19  Manitoba  L.  Rep. 
350,  where,  after  the  broker  had  secured 
a  customer  at  the  owner's  price  and  the 
owner  sold  the  property  to  the  customer 
for  a  price  reduced  bv  the  amount  of  the 
brokers'  commission,  it  was  held  that  he 
was  entitled  to  his  commission. 

So,  in  Glade  v.  Eastern  Illinois  Min.  Co. 
129  Mo.  App.  443,  107  S.  W.  1002,  where 
the  principal  authorized  the  broker  to  sell 
a  mining  lease  for  $35,000  with  a  commis- 
sion of  10  per  cent,  but  reserved  the  own- 
er's right  to  sell  and  the  broker  found  a 
purchaser  who  interested  another  party 
who  bought  the  property  from  the  defend- 
ant for  $31,500,  it  was  held  that  this  was 
a  collusive  arrangement  to  deprive  the 
plaintiff  of  his  commissions,  that  his  agency 
had  not  been  revoked,  and  he  was  entitled 
to  them. 

•  In  Wcisels-Gerhart  Real  Estate  Co.  v. 
Epstein,  -^  Mo.  App.  — ,  137  S.  W.  326, 
where,  after  the  plaintiff  had  interested  a 
particular  person  in  the  property  and  noti- 
fied the  defendant  to  this  effect,  and  some 
three  weeks  after  the  defendant  notified 
the  plaintiff  that  the  agency  was  discon- 
tinued, which  under  the  contract,  gave 
some  fifteen  days  before  the  termination  of 
the  agency,  and  a  few  days  after  the  ter- 
mination of  the  agency  the  defendant  sold 
to  the  broker's  customer  at  a  reduced  price, 
it  was  held  that  it  was  error  to  take  the 
question  from  the  jury  whether  the  sale  had 
not  been  fraudulent  on  the  part  of  the  own- 
er for  the  purpose  of  depriving  the  plain* 
tiff  of  his  commissions. 
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Where  the  negotiations  between  the  brok- 
er and  his  customer  have  been  definitely 
broken  off  without  the  interference  of  the 
owner,  and  without  anything  to  indicate 
bad  faith,  a  subsequent  sale  by  the  owner 
to  the  customer  at  a  reduced  price  will 
not  entitle  the  broker  to  any  commissions. 
Brown  v.  Mason,  155  Cal.  155,  21  L.K.A. 
(N.S.)  328,  99  Pac.  867;  Chaffee  v.  VV  id- 
man,  48  Colo.  34,  139  Am.  St.  Rep.  220, 
108  Pac.  995;  Jones  v.  Buck,  —  lo\va,  — , 
120  N.  W.  112;  Antisdei  v.  Canfield,  119 
Mich.  230,  77  N.  W.  944;  Wood  v.  Smith, 
162  Mich.  334,  127  N.  W.  277. 

Where  a  broker  tried  to  interest  a  cus- 
tomer in  his  principal's  lands,  but  the  cus- 
tomer instead  got  interested  in  the  mer- 
chandise of  a  third  party,  and  contracted 
to  buy  it,  and  later  threw  up  his  contract^ 
or  intended  to  do  so,  under  a  clause  theie- 
in,  when  such  third  party  persuaded  him 
to  trade  the  merchandise  for  the  farm  or 
to  use  it  in  the  purchase,  of  the  farm,  wliich 
he  did  to  some  extent,  it  was  held  that 
this  was  a  new  inducing  cause  of  the  pur- 
chase entirely  independent  of  the  broker's 
efforts,  and  he  was  not  entitled  to  any 
commission  on  the  sale.  Corse  v.  Kelly,  80 
Kan.  115,  101  Pac.  1016. 

In  Heenan  v.  Harris,  157'  Mich.  187,  121 
K.  W.  741,  where  the  owner  told  tiie  broker 
that  she  wished  $2,000,  but  on  his  state- 
ment that  this  was  too  high  she  said  she 
would  sell  for  $1,900,  and  the  broker  in- 
terested a  cuiitomer  and  told  him  that  the 
price  was  $2,000,  but  that  he  would  throw 
off  his  commission  and  charge  $5  for  draw- 
ing a  deed,  making  the  price  $1,965,  but 
the  customer  replied  that  it  was  too  high,, 
and  about  a  weeK  later  saw  the  owner,  who 
asked  him  $1,000,  which  he  said  was  too 
high  and  told  her  of  his  interview  with  the 
broker,  and  said  that  he  would  not  buy 
through  the  broker,  and  she  sold  the  prem- 
ises to  him  for  $1,800,  it  was  held  that 
there  was  nothing  to  show  that  the  negotia- 
tions between  the  broker  and  his  customer 
had  not  been  entirely  broken  off,  whether 
he  was  tryins  to  secure  more  money  for  the 
owner,  or  wliether  he  was,  in  bad  faith, 
trying  to  increase  his  own  commission,  and 
that  he  was  not  entitled  to  any  commis- 
sions on  the  sale. 

The  owner  will  not  be  liable. when  he  is 
iffnorant  of  the  fact  that  the  purchaser  is 
the  broker's  customer,  unless  he  is  put 
on  his  inquiry  by  the  circumstances.  Locat- 
ors V.  Clouth,  17  Manitoba  L.  Rep.  659; 
Vachon  v.  Straton,  3  Sask.  L.  R.  286. 

Thus  the  owner  will  not  be  liable  for 
commissions  on  a  sale  made  by  him  person- 
ally for  a  reduced  price,  where  he  did  not 
know  that  the  broker  accepted  the  agency, 
although  he  sent  the  customer  direct  to 
the  owner.  McDonald  v.  Boeing,  43  Mich. 
394,  38  Am.  Rep.  199,  5  N.  W.  439. 

Where  the  purchaser  was  the  mother-in- 
law  of  the  customer  of  the  plaintiff,  and 
the  deed  was  made  to  the  wife  of  such  cus- 
tomer, it  was  held  that  the  plaintiff  was 
not  entitled  to  recover;  that  it  was  error 
to  submit  the'  case  .to  the  jury  although 
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there  was  no  evidence  given  on  the  part  of 
the  defendant.  Cole  v.  Kosch,  llti  App. 
Div.  716,   102  N.  Y.  Supp.  14. 

In  Robertson  v.  Carstens,  18  Manitoba 
L.  Rep.  227  where,  the  plaintiffs  being 
tenants  of  the  owner  and  'having  tried  to 
sell  the  property  for  him,  on  a  person  in- 
quiring of  them  who  the  owner  was  they 
informed  him,  got  the  owner  on  the  tele- 
phone, and  obtained  the  iigure  of  $15,000 
liom  him,  he  promising  to  pay  their  com- 
mission out  of  that;  they  reported  this  to 
the  customer,  who  a  few  hours  later  called 
on  the  owner,  obtained  an  option  at  $14,- 
000,  and  closed  the  sale  with  the  owner 
next  day  for  that  figure,  not  telling  the 
owner  that  he  came  from  these  tenants, 
and  the  owner  did  not  associate  him  with 
them  in  his  mind;  and  it  was  held  that 
the  plaintiffs  were  entitled  to  recover,  as 
the  owner  should  have  been  put  on  in- 
quiry in  receiving  a  customer  so  soon  after 
^  his  conversation  by  telephone  with  the 
plaintiffs. 

ISo,  in  Hughes  v.  Houghton  Land  Co.  18 
Manitoba  L.  Rep.  080,  where  the  owner 
sold  to  the  agent's  cui>tomer  for  a  reduction 
of  a  little  more  than  the  amount  of  the 
commission,  and  did  not  know  that  the 
buyer  was  the  plaintiff's  customer,  it  Avaij 
held,  under  all  the  circumstances,  that  tire 
owner  was  put  on  his  inquiry  to  find  that 
out. 

It  has  been  held  where  the  broker  is  to 
receive  all  that  he  can  obtain  above  a  cer- 
tain figure,  and  the  property  is  afterwards 
sold  by  the  owner  to  the  broker's  cus- 
tomer for  such  figure,  that  the  broker  is 
not  entitled  to  any  commission.  Holcomb 
v.  Stafford,  102  Minn.  233,  113  N.  W.  449. 

Thus  in  Holmes  v.  Lee,  Ho,  15  West. 
Law  Rep.  (Can.)  226,  the  owner,  having 
listed  the  property  with  the  broker  at 
$6,000,  met  the  broker  afterwards  and  told 
him  that  he  should  require  that  price  to 
be  net,  as  property  had  gone  up.  The 
broker  that  morning  had  mentioned  the 
property  to  one  of  his  customers,  and 
he  endeavored  thereafter  to  sell  the  prop- 
erty to  this  customer  for  $6,500  and  for 
$6,300,  but  without  success,  and  this  cus- 1 
tomer  afterwards  bought  of  the  principal 
for  $6,000,  and  it  was  held  that  the  brok- 
er was  not  entitled  to  his  commission. 

There  is  a  class  of  cases  of  which  GiL- 
MOBE  V.  BoLio  is  one,  which  hold  that  a 
broker  who  is  employed  to  got  a  certain 
price  and  fails,  has  not  fulfilled  his  con- 
tract, and  is  not  entitled  to  a  commission, 
but  in  the  Gilmobe  Case  it  is  indicated 
that  the  negotiations  between  the  broker 
and  his  customer  had  ceased. 

In  Bridgman  v.  Hepburn,  13  B.  C.  389, 
affirmed  in  42  Can.  S.  C.  228,  where  a 
broker  failed  to  make  sale  at  the  price  at 
which  the  property  was  listed  and  the 
owner  subsequently  sold  the  property  to 
the  broker's  customer  at  a  reduced  figure, 
it  was  held  that  the  broker  was  not  en- 
titled to  his  commission,  the  theory  ot  the 
case  being  that  his  authority  to  sell  was 
only  to  sell  at  a  certain  figure,  and  that 
34  L.R.A.(N.S.) 


when  prima  facie  the  agreement  is  to  pay 
a  commission  on  a  named  price,  it  is  for 
the  broker  to  show  in  the  clearest  way  that 
the  intention  of  the  parties  was  to  pay 
a  commission  on  any  sum  at  which  a  sale 
might'  be  effected. 

ihe  compensation,  it  seems,  is  generally 
fixed  at  the  agreed  percentage  of  the  ac- 
tual price.  Loomis  v.  Broaddus,  —  Tex. 
Civ.  App.  — ,  134  S.  W.  743;  Lawson  v. 
Black  Diamond  Coal  Min.  Co.  53  Wash. 
614,  102  Pac.  759;  Burchell  v.  Gowrie  &  B. 
Collieries  [1910]  A.  C.  614,  80  Lw  J.  P. 
C.  N.  S.  41,  103  L.  T.  N.  S,  325. 

In  Glendinning  v.  Cavanagh,  40  Can.  S. 
C.  414,  after  the  contract  was  made  be- 
tween the  customer  and  the  owner,  a  new 
contract  was  made,  reducing  the  price  for 
certain  considerations,  and  it  was  held 
this  could  not  affect  the  agent's  commis- 
sion except  that  he  was  not  allowed  a  com- 
mission on   the  reduction. 

Where  the  contract  price  was  a  certain 
sum,  it  was  held  in  case  of  a  reduced  sale 
direct  by  the  owner  that  the  broker  wa* 
entitled  to  compensation  at  the  usual  rate 
of  brokers  in  the  place.  Peterson  v.  St. 
Francis  Hotel  Co.  61  Wash.  378,  112  Pair. 
347. 

In  Smith  v.  Sharpe,  162  Ala.  433,  136 
Am.  St.  Rep.  52,  50  So.  381,  it  was  said  that 
if  the  broker  "introduces  a  prospective 
purchaser,  and  the  seller  undertakes  to 
conduct  the  negotiations,  and  finally  sells 
the  property  for  less  than  the  terms  named 
in  the  contract,  he  thereby  waives  his  right 
to  insist  on  the  terms  of  the  contract  in 
that  respect  and  is  liable  at  least  for 
a  reasonable  commission,  and  the  contract 
may  be  introduced  as  a  guide  for  the  jury 
in  arriving  at  what  is  reasonable  compen- 
sation." 

In  Thordarson  v.  Jones,  17  Manitoba  L. 
Rep.  295,  where  the  broker  had  had  lots 
in  a  city  listed  with  him  by  an  owner,  and 
lots  in  the  country  by  another  owner,  and 
arranged  an  exchange,  introducing  the  par- 
ties to  each  other,  and  who  completed  tlic 
sale  themselves,  it  was  held  that  he  was 
entitled  to  one  half  commission  in  each 
case. 

But  when  the  commission  is  a  fixed  sum, 
the  broker  is  entitled  to  recover  that. 

Thus  where  the  contract  read:  "I  here- 
by place  the  property,  of  which  the  above 
is  a  description,  in  your  hands  for  sale, 
and  agree  to  pay  you  a  commission  of  $100 
in  case  of  sale,"  and  the  price  was  to  be 
$1,000,  and  the  broker  communicated  the 
matter  to  a  customer,  who  offered  him  $600, 
which  he  communicated  to  the  owner,  who 
refused  it.  and  the  customer  some  months 
later  bought  the  property  from  the  owner 
for  $900,  it  was  held  that  the  broker  was 
entitled  to  his  commission  of  $100.  Hutch- 
ins  V.  Lewis,  104  Me.  27,  70  Atl.  293. 

In  E.  A.  Strout  Co.  v.  Hubbard,  104  Me. 
366,  71  Atl.  1020,  where  the  contract  pro- 
vided: ''In  case  I  should  sell  the  property 
to  your  customer  for  less  that  $2,000,   1 
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will  pay  to  you  or  your  order  a  commission 
of  $200.  .  .  .  Should  the  estate  be  sold,  ei- 
ther before  or  after  withdrawal,  to  a  custo- 
mer to  whom  you  or  your  agents  have  rec- 
ommended it,  or  who  has  learned  that  it 
was  for  sale,  directly  or  indirectly,  through 
you,  your  agents,  or  your  advertisements,  I 
will  pay  your  commission  as  agreed," — 
it  was  held  to  be  error  to  refuse  to  charge: 
"If  the  listed  place  was  sold,  either  before 
or  after  withdrawal,  to  a  customer  to  whom 
the  plaintiff  or  its  agents  in  good  faith 
recommended  it,  then  the  defendant  is  lia- 
ble for  a  commission  of  $200,  whether  such 
sale  was  effected,  in  whole  or  in  part,  by 
reason  of  such  recommendation  or  not." 

In  Clark  v.  Davies,  88  Neb.  67,  129  N.  W. 
J 65,  it  was  held  that  when  the  owqer  sells 
to  the  broker's  customer  at  a  reduced  price, 
the  broker,  if  he  sues  only  on  a  special  ex- 
press contract,  cannot  recover  on  a  quan- 
tum meruit. 

In  Clark  v.  Asbury,  —  Tex.  Civ.  App. 
— ,  134  S.  W.  286,  the  broker  sued  on  an 
express  contract  whereby  the  property  was 
listed  with  him  at  a  certain  price.  The  sale 
was  made,  with  his  consent,  at  a  slightly 
reduced  price,  but  a  great  difference  in 
terms  from  those  expressed  in  the  broker's 
contract,  and  it  was  held  that  whatever 
the  broker  might  have  recovered  on  a  quan- 
tum meruit,  inasmuch  as  he  had  sued  on 
an  express  contract  he  was  not  entitled  to 
recover  anything. 

But  in  McDonald  v.  Cabiness,  100  Tex. 
615,  102  S.  W.  721,  where  the  broker  was 
to  receive  all  in  excess  of  a  certain  sum  for 
selling  timber  and  procured  a  purcha.ser 
ready  to  carry  out  this  contract  for  an 
amount  in  excess  of  the  lowest  price,  and 
the  owner  himself  changed  the  terms,  it 
was  held  in  a  suit  on  an  express  contract 
that  there  was  no  error  in  allowing  the 
plaintiff  to  recover  on  a  quantum  meruit ^ 
there  being  no  forms  of  action  in  Texas, 
and  the  amount  allowed  on  a  quantum 
meruit  being  considerably  less  than  he 
would  have  been  entitled  to  under  the 
terms  of  the  contract. 

Where  the  broker  declared  on  an  express 
promise  to  pay  a  commission  in  case  he  ob- 
tained a  certain  sum  for  the  property,  and 
also  upon  the  common  count,  and  it  ap- 
peared that  the  owner  had  sold  the  proper- 
ty to  the  brokers'  customer  at  a  price  be- 
low that  named  in  the  contract,  the  court 
reversed  the  judgment  for  the  plaintiff  up- 
on the  ground  that,  without  deciding 
whether  there  was  any  evidence  from  which 
an  implied  promise  might  be  inferred,  there 
was  no  basis  in  the  evidence  upon  which 
damages  could  have  been  estimated.  Varn 
v.  Pelot,  55  Fla.  357,  45  So.  1015. 

Miscellaneous. 

Where  the  owner  authorisced  the  broker 
to  offer  the  property  for  $6,500,  and  the 
broker  found  a  customer  at  $5,000,  which 
the  owner  refused,  and  later  this  customer 
concluded  an  agreement  with  the  owner  to 
buy  one  half  of  the  property,  with  the 
34  L.R.A.(N.S.) 


buildings,  for  $5,250,  it  .was  held  that  the 
broker  was  not  entitled  to  commis-ion  al- 
though there  was  no  limited  time  in  the 
hiring  of  the  broker,  as  he  had  not  nego- 
tiated or  brought  about  or  procured  a  pur- 
chaser for  the  entire  property.  Yerkes  ▼. 
Osborne,  42  Pa.  Super.  Ct.  253. 

In  Wells  v.  Andreas,  135  WMs.  319,  115 
N.  W.  793,  where  tlie  contract  with  the 
broker  provided  that  the  price  should  be 
a  certain  sum,  or  any  other  sum  less  than 
that  figure  satisfactory  to  the  owner,  and 
the  contract  might  be  canceled  on  ninety 
days'  notice;  plaintiff  procured  a  customer, 
but  on  what  exact  terms  does  not  appear. 
The  defendant  canceled  the  contract,  waited 
ninety  days,  and  then  sold  to  the  custom- 
er, but  for  such  price  as  does  not  appear, 
and  it  was  held  that  the  broker  was  not 
entitled  to  compensation. 

In  English' V.  William  George  Realty  Co. 
—  Tex.  Civ.  App.  — ,  117  S.  W.  996,  where 
the  agent  took  a  customer  to  the  owner, 
the  price  being  .$12.50  per  acre,  and  the 
owner  told  the  customer  that  that  was  his 
least  price,  and  the  customer  later  asked 
the  agent  to  submit  an  offer  of  $10  which 
was  declined,  the  customer  interested  oth- 
er members  of  his  own  firm  in  the  land, 
and  about  six  weeks  later  thev  obtained 
from  the  owner  a  contract  to  sell  it  as  his 
agent  for  a  commission,  and  about  ton 
days  thereafter  the  firm  themselves  bought 
the  property  from  the  owner  for  $10  per 
acre,  and  it  was  held  that  the  original  agent 
was  not  entitled  to  any  commission,  that 
the  purchaser  was  not  his  customer,  who 
was  only  one  of  the  firm  that  afterwards 
bought  the  property,  and  that  there  was 
not  anything  to  show  that  his  customer 
alone  carried  out  the  purchase. 

Where  the  owner  orally  accepts  a  less 
price  through  the  broker,  and  then  sells 
the  property  three  days  later  through  an- 
other broker,  to  the  same  customer,  for 
the  same  price,  the  broker  is  entitled  to 
his  compensation.  Levy  v,  W^olf,  2  Cal. 
App.  491,  84  Pac.  313.  B.  B.  B. 


NEBRASKA  SUPRKMB  COURT. 

FREDERICK  0.  FLESNER 

v. 

GEORGE  STEINBRUCK,  Appt 

(—  Neb.  — ,  130  N.  W.  1040.) 

Surface  water  ^  obstruction  —  reason* 
ableness. 

1.  Every  interference  by  one  landowner 
with  the  natural  drainage,  to  the  injury 
of  the  land  of  another,  is  unreasonable,  if 

Head  notes  by  Root,  J. 


Note.  ^  The  right  to  hasten  the  flow  of 
surface  water  along  natural  drain  ways  is 
discussed  in  the  note  to  Manteufel  v.  Wet- 
zel, 19  L.R.A.(N.S.)  167,  and  see  the  later 


1050 


NEBRASKA  SUPREME  COURT. 


Apb., 


not  made  by  the  former,  in  the  reasonable 
use  of  his  own  property. 

Same  —  constractlon  of  dam. 

2.  It  is  not  a  reasonable  use  of  one's 
property  to  construct  a  dyke  across  a  nat- 
ural drain  upon  farm  lands,  for  the  sole 
purpose  of  preventing  the  flow  of  unpol- 
luted water  from  a  neighbor's  land  in  the 
natural  course  of  drainage,  where  such 
flow  had  theretofore  at  all  times  been  un- 
interrupted. 

Same  —  change  of  flow. 

3.  A  lower  proprietor  has  no  lawful  cause 
for  complaint  because  the  upper  proprietor, 
in  the  exercise  of  good  husbandry,  bv  the 
use  of  ditches,  changes  the  course  of  drain- 
age upon  his  own  premises,  but  permits  the 
water  to  flow,  without  an  appreciable  in- 
crease in  volume,  upon  the  servient  es- 
tate, in  a  natural  drain,  where  it  would 
have  appeared  if  the  ditches  had  not  been 
constructed. 

Same  ^  collection  In  ditch  —  accelera- 
tion. 

4.  If  an  upper  proprietor  in  the  interest 
of  good  husbandry,  and  without  negligence, 
collects  in  a  ditch  surface  water  which  for- 
merly spread  over  his  premises,  and  accel- 
erates its  flow  in  the  natural  course  of 
drainage  through  a  natural  drain  onto  the 
lands  of  his  neighbor,  he  is  not  liable  there- 
for. 

(April  24,  1911.) 

APPEAL  by  defendant  Steinbruck  from 
a  judgment  of  the  District  Court  for 
Clay  County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  enjoin  interference  with 
the  flow  of  surface  water.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paul  £.  Boslaugh  and  Charles 
H.  Sloan  for  appellant. 

Messrs.  A.  C.  Epperson  and  li.  B. 
Stlner,   for  appellee: 

Appellant  has  negligently  caused  surface 
water  to  back  upon  appellee's  land,  to  his 
injury. 

With  little  trouble,  appellant  can  carry 
the  water  forward,  without  appreciable  in- 
jury to  himself,  which  will  result  in  great 
benefit  to  the  public,  and  to  appellee. 

One  must  so  use  his  property  as  not 
unnecessarily  to  interfere  with  the  prop- 
erty of  his  neighbor. 

Anheuser-Busch  Brewing  Asso.  v.  Peter- 
son, 41  Neb.  897,  60  N.  W.  373;  Town  v. 


Missouri  P.  R.  Co.  50  Neb.  768,  70  N.  W. 
402. 

One  cannot  arbitrarily,  without  benefit 
to  himself,  interfere  with  his  neighbor's  re- 
claiming his  land,  and  thereby  making 
valuable  and  productive  land  which  other- 
wise would  be  useless. 

Town  ▼.  Missouri  P.  R.  Co.  60  Neb.  768, 
70  N.  W.  402;  Manteufel  v.  Wetzel,  133 
Wis.  619,  19  L.RA.(N.S.)  167,  114  N.  W. 
91;  Jacobson  y.  Van  Boening,  48  Neb.  80, 
32  L.RA.  229,  58  Am.  St.  Rep.  684,  66  N. 
W.  993;  Todd  v.  York  County,  72  Neb.  207, 
66  L.R.A.  561,  100  N.  W.  299;  Gould, 
Waters,  3d  ed.  §  265. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  an  injunction  to 
restrain  the  defendant  from  interfering 
with  the  flow  of  water.  The  defendant 
asked  for  an  injunction  to  restrain  the 
plaintiff  from  discharging  water  upon  the 
defendant's  premises.  The  plaintiff  pre- 
vailed, and  the  defendant  appeals. 

The  plaintiff  is  the  owner  of  the  S.  E.  i 
of  section  26,  and  the  defendant  owns  the 
W.  1  of  the  S.  W.  I  and  the  S.  i  of  the 
N.  W.  i  of  section  25,  in  town  7,  range  8, 
in  Clay  county.  There  is  a  public  highway 
between  the  respective  farms.  The  plain- 
tiff purchased  his  property  in  1892,  and  the 
defendant  acquired  his  farm  by  inheritance 
in  1902  or  1903.  These  farms  and  the  other 
tracts  of  land  in  their  vicinity  are  flat,  but 
there  is  a  slight  depression  about  12  inches 
lower  than  the  surrounding  territory  in  the 
east  half  of  section  26,  wherein  the  surplus 
water  accumulates.  In  a  state  of  nature 
this  water  would  flow  north  and  east  so 
as  to  cross  the  section  line  north  of  the 
east  quarter  comer,  from  thence  it  would 
pass  onto  the  defendant's  land  into  a  sag, 
and  after  that  depression  was  filled  the 
water  would  spread  north  and  east  over 
the  surrounding  land.  About  40  rods  east 
of  ^this  sag  there  is  another  shallow  basin, 
and  about  120  rods  further  eastward  there 
is  a  draw.  These  sags  are  dry  the  greater 
part  of  the  year,  the  beds  are  cultivated, 
and  crops  are  usually  grown  therein.  More 
than  ten  years  before  this  suit  was  com- 
menced, the  plaintiff  constructed,  and  subse- 


case  of  Anderson  v.  Drake,  27  L.R.A.(N.S.) 
250. 

As  to  right  to  drain  surface  water  into 
water  course,  see  note  to  Mason  v.  Fulton 
County,  24  L.R.A.(N.S.)  903. 

As  to  liability  for  injury  to  higher  prop- 
erty by  hastening  drainage  from  lower  land, 
see  Polilman  v.  Chicago,  M.  k  St:  P.  R.  Co. 
0  L.R.A.(N.S.)    146,  and  note. 

Tiie  general  subject  as  to  the  rights 
with  respect  to  the  flow  of  surface  water  is 
34  L.R.A.(N.S.) 


treated  in  the  note  to  Gray  v.  McWilliams, 
21  L.R.A.  693. 

As  to  obstruction  of  surface  water  in 
city,  see  note  to  L«vy  v.  Nash,  20  L.R^. 
(N.S.j    156. 

As  to  liability  of  municipal  corporation 
for  damming  back  surface  water  by  grading 
of  street,  see  notes  to  Johnson  v.  White. 
05  L.R.A.  250,  and  Hume  v.  Dea  Moines,  29 
L.R.A.(N.S.)   126. 
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quently  he  has  maintained,  a  shallow  ditch 
parallel  and  close  to  the  northern  boundary 
of  his  farm,  from  a  point  on  the  highway 
westward  about  100  rods,  and  from  that 
point  southwestward  to  the  west  line  of 
his  farm.  This  ditch  diverts  water  from 
the  sag  so  tliat  it  will  flow  to  the  highway 
about  140  yards  south  of  the  point  where 
it  would  otherwise  pass  from  section  26, 
but  it  continues  northward  on  the  west 
side  of  the  highway  to  the  point  where 
it  has  ever  flowed  onto  section  25.  Until 
about  four  years  before  this  suit  was  in- 
stituted, the  highway  was  not  worked,  but 
in  1904  it  was  graded,  ditches  were  cut  on 
either  side  of  the  grade,  and  a  12-inch  tile 
was  laid  across  the  way  at  the  point  where 
the  testimony  shows  the  water  has  always 
crossed  the  section  line.  The  defendant 
dammed  the  plaintiff's  ditch  at  the  point 
where  it  emerged  from  the  field,  plugged 
the  tile,  and  subsequently  built  a  straw 
stack  on  his  own  premises  on  the  line  of 
the  highway,  and  opposite  the  culvert 
where  assembled  storm  waters  have  flowed 
since  the  memory  of  man  runs  not  to  the 
contrary.  The  defendant  justifies  his  con- 
duct on  the  ground  that  the  ditches  and 
the  culvert  cause  a  greater  amount  of 
water  to  flow  upon  his  premises  than  would 
be  cast  thereon  if  no  such  improvements 
had  been  made,  and  that  he  is  protecting 
himself  against  a  common  enemy,  surface 
water. 

The  plaintiff,  on  the  other  hand,  asserts 
that  the  natural  course  of  drainage  for  a 
considerable  territory,  including  his  farm, 
is  along  a  line  which  is  covered  by  the 
straw  stack;  that  no  more  water  has  been 
cast  upon  the  defendant's  premises  than  it 
would  have  received  if  the  prairies  had  re- 
mained unbroken;  that  by  constructing  a 
ditch  at  a  slight  expense,  the  defendant  can 
relieve  his  land  of  the  water  of  which  he 
complains;  and  that  he  has  acted  mali- 
ciously for  the  sole  purpose  of  injuring  the 
plaintiff.  The  plaintiff  aUo  pleads  that  the 
defendant's  father  for  many  years  recog- 
nized the  plaintiff's  right  of  drainage  over 
the  premises  now  owned  by  the  defendant, 
and  that  he  acquired  his  heritage  subject 
to  an  easement  of  drainage  appurtenant  to 
the  plaintiff's  premises. 

We  are  satisfied  with  the  court's  find- 
ing that  there  is  a  natural  tendency  for  the 
water  falling  upon  section  26  to  flow  along 
the  line  marked  by  the  culvert  in  the  high- 
way and  onto  section  25.  The  defendant 
does  not  have  an  unqualified  right  to  ex- 
clude surface  water  from  his  premises,  but, 
if  he  exercises  that  privilege,  must  use  or- 
dinary care  so  as  to  not  unnecessarily 
injure  his  neighbor.  This  principle  of  law 
has  been  repeatedly  announced  by  this 
34  L.R.A.(N.S.) 


court.  Our  former  decisions  on  this  point 
are  referred  to  in  Conn  v.  Chicago,  B.  & 
Q.  R.  Co.  88  Neb.  732,  —  L.R.A.(N.S.)  — , 
130  N.  W.  563.  In  considering  this  subject 
in  Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H. 
569,  82  Am.  Dec.  179,  the  New  Hampshire 
court,  by  Bartlett,  J.,  say:  **As  in  these 
cases  of  the  water  course,  so  in  the  drain- 
age, a  man  may  exercise  his  own  right  on 
his  own  land  as  he  pleases,  provided  he 
does  not  interfere  with  the  rights  of  others. 
The  rights  are  correlative,  and,  from  the 
necessity  of  the  case,  the  right  of  each  is 
only  to  a  reasonable  user  or  management;* 
and  whatever  exercise  of  one's  right  or  use 
of  one's  privilege  in  such  case  is,  under  all 
the  circumstances,  and  in  view  of  the  rightH 
of  others,  such  a  reasonable  user  or  man- 
agement is  not  an  infringement  of  the 
rights  of  others;  but  any  interference  by 
one  landowner  with  the  natural  drainage, 
injurious  to  the  land  of  another,  and  not 
reasonable,  is  unjustifiable.  Every  inter- 
ference by  one  landowner  with  the  natural 
drainage,  actually  injurious  to  the  land  of 
another,  would  be  unreasonable,  if  not 
made  by  the  former  in  the  reasonable  use 
of  his  own  property." 

The  defendant  was  not  protecting  hU 
own  premises  against  the  flow  of  diffused 
surface  water  or  of  polluted  water.  The 
water  had  been  assembled  by  the  force  of 
gravitation,  and  was  flowing  in  a  body  in 
the  course  of  natural  drainage  before  it 
reached  his  premises.  The  obstructions  in- 
terposed by  the  defendant  were  not  mere  in- 
cidents accompanying  improvements  which 
he  was  making  upon  his  own  premises,  but 
they  were  created  for  the  sole  purpose  of 
preventing  the  movement  of  water  in  a  nat- 
ural drain  provided  by  nature  and  utilize^l 
by  his  neighbors  for  the  drainage  of  the 
surrounding  territory.  In  constructing 
dykes  in  the  path  of  that  drain  and  in  the 
highway,  and  by  filling  in  the  culvert  that 
was  laid  for  the  purpose  of  improving  the 
public  way,  the  defendant  was  not,  in  the 
light  of  the  evidence  in  this  case,  making  a 
reasonable  use  of  his  own  property. 

The  defendant  contends  that  the  plain- 
tiff, by  constructing  the  ditch  along  the 
northern  boundary  of  his  farm,  unlawfully 
diverted  the  water  from  its  natural  course 
to  the  defendant's  field;  but  the  fact  is 
that  the  water  reaches  that  field,  at  the 
identical  point  where  it  would  appear  but 
for  this  ditch.  Although  the  ditch  along 
the  western  side  of  the  highway  is  em- 
ployed to  withdraw  the  water  from  the 
plaintiff's  field  and  from  his  neighbor's 
farm  to  the  north,  the  water  is  returned 
to  its  course  before  it  reaches  the  defend* 
ant's  premises.  The  plaintiff  and  his 
neighbor   to  the  north  h^ve  title   to  the 
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west  >ha1f  of  tbe  highway,  subject  to  the- 
easement  of  the  public,  the  highway  offi- 
cials make  no  objection,  and  the  defendant 
has  no  just. ground  for  complaint  on  this 
score. 

It  may  be  that  the  ditches  and  the  cul- 
vert accelerate  and  slightly  increase  the 
flow  of  water  upon  and  over  the  defend- 
ant's premises,  although  there  is  evidence 
to  the  contrary.  Assuming  for  the  sake  of 
argument  that  such  is  the  fact,  there  is  no 
evidence  to  sustain  a  finding  that  those 
improvements  were  negligently  constructed 
or  are  improperly  maintained,  but  the  evi- 
dence clearly  proves  that  they  are  in  the 
interest  of  good  husbandry,  and  are  neces- 
sary for  the  improvement  of  the  highway, 
and  that  the  defendant  at  a  slight  expense 
to  himself  may  not  only  pass  on  this 
water,  but  as  well  the  water  which  flows 
from  his  own  fields  into  this  sag.  The 
plaini^fT  therefore  was  within  his  rights. 
Aldria  V.  Fleischauer,  74  Neb.  66,  70  L.R.A. 
301,  i03  N.  W.  1084;  Manteufel  v.  Wetzel, 
133  Wis.  619,  19  L.R.A.(N.S.)  167,  114  N. 
W.  91. 

A  careful  consideration  of  the  record 
convinces  us  that  the  judgment  of  the  Dis- 
trict Court  is  right,  and  it  is  affirmed. 


MICHIGAI^  SUPREAO:  COURT. 

ELLA  P.  KING,  by  Guardian, 

V. 

JOHN  A.  SIPLEY,  Appt. 

(—  Mich.  — ,  131  N.  W.  672.) 

Guardian  — >  ratification  of  ward's  real- 
estate  transaction. 

The  guardian  of  an  insane  person  can- 
not maintain  an  action  for  damages  against 
one  who  has  secured  a  conveyance  of  real 
estate  from  the  ward  for  an  inadequate  con- 
sideration, where,  under  the  statute,  he  has 
no  power  to  convey  the  ward's  property  ex- 
cept under  authority  of  the  probate  court, 
since  recovery  of  damages  would  amount  to 
an  indirect  ratification  of  the  transaction, 
which  is  beyond  the  power  of  the  guardian. 

(June  2,   1911.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kalamazoo 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  fraud  and 
deceit  alleged  to  have  been  practised  by 
defendant  upon  plaintiff's  ward  in  an  ex- 
change   of    real    estate.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cole  &  Goembel  and  David 
Anderson,  for  appellant: 

A  guardian  has  no  authority*  of  law  to 
affirm  a  conveyance  made  by  his  ward 
while   mentally   incompetent. 

Rogers  v.  Blackwell,  49  Mich.  192,  13 
N.  W.  612 ;  Wolf  v.  Holton,  104  Mich.  107, 
62  N.  W.  174;  De  Vries  v.  Crofoot,  148 
Mich.  183,  111  N.  W.  775;  22  Cyc.  Law  & 
Proc.  p.  1174;  Funk  v.  Rentchler,  134  Ind. 
G8,  34  N.  E.  364,  898;  Gingrich  v.  Rogers, 
69  Neb.  527,  96  N.  W.  156. 

Messrs.  Frost  &  Farrell,  for  appellee: 

The  guardian  had  the  right  to  exercise 
his  judgment  in  regard  to  the  form  of 
action  to  be  brought  to  protect  his  ward's 
rights. 

Chandler  v.  Simmons,  97  Mass.  508,  93 
Am.  Dec.  117;  Warfield  v.  Fisk,  136  Mass. 
219;  15. Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
72;  Newton  v.  Detroit  United  R.  Co.  163 
Mich.  373,  128  N.  W.  184. 

Defendant  is  required  to  show  by  a  fair 
preponderance  of  the  evidence  that  all  of 
his  dealings  with  the  incompetent  person 
have  been  fair  and  honest,  and  that  the 
plaintiff  has  not  been  overreached  and  de- 
frauded. 

2  Beach,  Contr.  §  1394;  Peters  v.  Peters, 
101  Mich.  291,  59  N.  W.  609;  Gates  v, 
Cornett,  72  Mich.  420,  40  N.  W.  740. 

Blair,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  to  recover 
damages  for  fraud  and  deceit  alleged  to 
have  been  practised  by  defendant  upon 
plaintiff's  ward  on  an  exchange  of  real  es- 
tate. The  declaration  alleges,  among  oth- 
er things:  That  at  the  time  of  the  trans- 
action "the  said  Elhi  P.  King,  at  that 
time  being  an  old  lady,  of  the  age  of  seven- 
ty-five years  and  upwards,  and  feeble  in 
mind  and  body,  and  easily  influenced,  and 


Note,  ^  Right  of  guardian  of  mentally 
incompetent  person  to  maintain  ac' 
tion  for  damages  against  one  to 
whom  ward  lias  transfei*red  property. 

No  other  case  has  been  found  in  which  a 
suit  for  damages  was  brought  by  the  guard- 
ian of  a  mental  incompetent  under  the  con- 
ditions that  appear  in  King  v.  Siplet. 

In  Lack  v.  Brecht,  166  Mo.  242,  65  S.  W. 
976,  where  defendant  induced  an  incom- 
petent person  who  had  not  then  been  ad- 
judged incompetent,  to  convey  real  estate 
34  L.R.A.(N.S.) 


to  an  innocent  third  party,  and  obtained  the 
proceeds  for  his  own  use,  the  court  said  that 
there  was  no  alternative  for  her  guardian 
but  to  proceed  against  him  for  the  money 
he  had  received  and  the  damage  his  action 
had  caused  to  the  estate. 

And  in  Sander  v.  Savage,  75  App.  Div. 
333,  78  N.  Y.  Supp.  189,  it  was  held  that 
where  a  party  procured  personal  property 
from  a  lunatic  prior  to  his  being  adjudged 
insane,  his  committee,  when  appointed,  could 
maintain  trover  for  its  conversion. 

R.  L.  S. 
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mentally  incompetent  to  transact  any  busi- 
ness whatever,  or  to  know  the  value  of 
property,  or  to  understand  the  nature  of  a 
business  transaction,  .  .  .  was  the  law- 
ful owner,  in  fee  simple,  of  the  following 

described    property,   to    wit That 

said  property  was  free  and  clear  from  all 
incumbrances  whatever,  except  one  mort- 
gage of  $200,  and  that  said  property  was 
of  great  value,  to  wit,  of  the  value  of 
$2,500.  .  .  .  That  the  said  defendant, 
with  the  full  knowledge  of  all  the  facts  and 
circumstances  as  above  Bet  forth,  and  with 
the  full  knowledge  of  the  mental  incom- 
petency of  the  said  Ella  P.  King,  and  well 
knowing  that  she,  the  said  Ella  P.  King, 
was  mentally  incompetent  to  transact  any 
business  whatever,  that  she  was  old  and 
feeble  in  mind  and  body,  and  easily  in- 
fluenced, and  knew  nothing  whatever  of 
the  value  of  property,  falsely,  fraudulent- 
ly, dishonestly,  and  corruptly  intending  to 
cheat,  wrong,  and  defraud  the  said  Ella  P. 
King,"  made  certain  false  representations 
to  her  as  to  the  character  and  value  of  the 
real  estate  he  proposed  to  deed  to  her. 
"lliat  the  said  Ella  P.  King  believed  and 
relied  upon  the  said  representations  so 
made  as  aforesaid  by  the  said  defendant; 
and  that  by  reason  of  the  mental  condi- 
tion of  the  said  Ella  P.  King,  and  by  rea- 
son of  the  confidence  and  trust  she,  the 
said  Ella  P.  King,  had  in  said  defendant, 
and  believing  and  relying  upon  the  repre- 
sentations so  made  as  aforesaid,  she,  the 
said  Ella  P.  King,  was  influenced  to  give 
to  the  said  defendant,  and  his  wife.  Rose 
E.  Sipley,  a  warranty  deed  of  her  said 
property  above  described.  .  .  .  Plain- 
tiff avers  that  later  .on,  and  on,  to  wit,  the 
2d  day  of  October,  A.  d.  1909,  the  said  de- 
fendant caused  a  deed  of  the  last  above 
described  piece  of  property  to  be  made  by 
one  Simeon  J.  Brown  and  his  wife,  Lydia 
J.  Brown,  who  are  the  stepfather  and 
mother  of  said  defendant,  to  the  said  Ella 
P.  King  and  John  W.  King,  her  husband. 
'J'hat  said  property  was  of  small  value,  to 
wit,  of  the  value  of  $800,  or  thereabouts. 
.  .  .  Plaintiff  avers  that  the  said  Ella 
P.  King,  by  reason  of  her  extreme  old  age 
and  mental  incompetency,  and  her  ina- 
bility to  know  or  understand  anything  con- 
cerning a  business  transaction,  and  by  rea- 
son of  the  confidence  and  trust  she  placed 
in  the  said  defendant,  and  relying  upon 
the  representations  made  by  said  defend- 
ant, as  above  set  forth,  which  said  repre- 
sentations were  material  representations 
and  relied  upon  by  the  said  Ella  P.  King, 
and  which  said  representations  were  false 
and  untrue,  and  which  said  representations 
were  made  by  the  said  defendant  to  the 
said  Ella  P.  King  for  the  purpose  of  over- 
34  L.R.A.(N.8.) 


reaching,  cheating,  wronging,  and  defraud- 
ing her,  the  said  Ella  Pi  King,  out  of  her 
property  herein  described,  and  by  reason 
thereof  she,  the  said  Ella  P.  King,  was 
overreached,  cheated,  wronged,  and  de- 
frauded out  of  her  said  property  as  afore- 
said, to  the  damage  of  the  said  Ella  P. 
King  of  $2,500,  whereof  an  action  has  ac- 
crued to  the  said  George  A.  Knowles,  as 
guardian  of  the  said  Ella  P.  King,  as 
aforesaid,  and  therefore  he  brings  suit." 

The  circuit  judge  instructed  the  jury 
that  "there  is  no  evidence  in  this  case 
that  the  defendant  made  any  false  repre- 
sentations to  Ella  P.  King,  as  alleged  in 
the  declaration.  The  plaintiff  claims  that 
their  client  was  not  in  a  condition  to  un- 
derstand or  give  any  testimony'  on  that 
subject,  that  she  is  a  mentally  incompetent 
person.  The  plaintiff  in  this  case  claims 
that  the  trade  of  property  and  the  convey- 
ance of  the  Walbridge  street  property  by 
Ella  P.  King  was  made  at  a  time  when  the 
said  Ella  P.  King  was  mentally  incompe- 
tent to  transact  business.  Whether  or  not 
she  was  mentally  incompetent  at  that  time 
is  a  question  for  your  determination,  and 
the  burden  of  proof  is  on  the  plaintiff  to 
show  that  she  was  mentally  incompetent 
at  that  time.  I  instruct  you  that  what 
the  law  means  by  being  mentally  incom- 
petent is  that  her  ccyidition  of  mind  at 
that  time  must  have  been  equivalent  to 
legal  insanity.  That  is,  she  must  have 
been  in  such  a  condition  of  mind  as  to 
vender  her  incompetent  to  have  charge  of 
any  affairs  or  to  do  any  business.  That 
language  is  taken  from  a  supreme  court  de- 
cision. If  her  condition  did  not  extend 
that  far  at  that  time,  then  she  should  not 
be  found  by  you  to  be  incompetent.  If  she 
has  sufficient  sense  and  judgment  to  trans- 
act the  business  of  ordinary  affairs  per- 
taining to  her  situation  in  life,  then  she 
is  not  to  be  found  by  you  incompetent. 
.  .  .  If  the  plaintiff  has  failed  to  satis- 
fy you  by  a  fair  preponderance  of  the 
evidence  tliat  Mrs.  King  was  mentally  in- 
competent to  transact  business  at  the  time 
of  this  trade,  then  there  is  nothing  fur- 
ther for  you  to  consider  in  this  case,  and 
your  verdict  should  be  for  the  defendant 
of  no  cause  of  action.  If  you  And  under 
the  evidence  and  these  instructions  that 
Ellia  P.  King  was  in  fact  mentally  incom- 
petent at  the  time  of  this  trade,  still  you 
are  not  authorized  to  render  a  verdict 
against  the  defendant  unless  you  are  fur- 
ther satisfied  by  a  preponderance  of  the 
evidence  in  this  case  that  Mr.  Sipley  knew 
of  this  fact,  and  knew  that  she  was  men- 
tally incompetent,  and  took  advantage  of 
her  condition  to  defraud  her.  Even  though 
she   may    in    fact    have    been    incompetent. 
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yet,  if  Mr.  Sipley  did  not  know  this,  you 
have  no  right  to  render  a  verdict  against 
him  in  this  case,  for  the  reason  that  this 
is  an  action  based  upon  fraud  and  deceit, 
and  it  would  be  just  as  necessary  for  Mx. 
Sipley  to  have  known  that  she  was  in  that 
condition  as  it  would  be  that  she  was  men- 
tally incompetent.  If  she  was  mentally 
incompetent,  under  these  instructions,  and 
Mr.  Sipley  knew  that  she  was,  and  took 
advantage  of  that  fact  to  make  a  trade 
with  her,  and  he  was  the  gainer  and  she 
the  loser,  then  he  would  be  liable.  .  .  . 
I  further  instruct  you  that,  if  you  find 
that  the  plaintiff  is  entitled  to  recover  any- 
thing from  the  defendant,  that  amount 
shall  be  the  difference  between  the  fair 
market  Values  of  the  property  on  Wal* 
bridge  street  and  the  property  upon  Fourth 
street  upon  the  day  that  the  contract  for 
the  exchange  of  the  properties  was  entered 
into,  subject  to  whatever  incumbrances 
there  were  on  either  pieces  of  property  at 
that  time,  together  with  any  other  sums 
of  money  that  plaintiff  may  have  paid  to 
the  defendant  Sipley,  or  to  anyone  else 
for  the  benefit  of  the  defendant  Sipley, 
as  the  result  of  this  alleged  fraudulent 
transaction." 

The  plaintiff  was  duly  appointed  guard- 
ian of  Mrs.  King  by  the  probate  court 
some  months  aftei*  the  transaction  com- 
plained of.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $1,300,  and 
defendant  has  removed  the  case  to  this 
court  for  review. 

Defendant's  first  proposition  is  that  a 
guardian  has  no  authority  to  affirm  or  rati- 
fy a  conveyance  made  by  a  mentally  in- 
competent ward,  so  as  to  bind  his  ward  or 
protect  her  grantee,  and  therefore  the 
plaintiff  cannot  maintain  this  suit. 

The  verdict  of  the  jury,  under  the  in- 
structions given,  must  be  held  to  have  es- 
tablished that,  at  the  time  of  the  transac- 
tion, Mrs.  King  was  mentally  incompetent 
within  the  meaning  of  the  statute  author- 
izing the  appointment  of  guardians.  There- 
fore the  deed  of  Mrs.  King  was  a  voidable 
one.  Moran  v.Moran,  106  Mich.  8,  58  Am. 
St  Rep.  462,  63  N.  W.  989;  Wolcott  v. 
Connecticut  General  L.  Ins.  Co.  137  Mich. 
309,  100  N.  W.  569. 

If  she  became  competent  during  her  life- 
time, she  might  ratify  or  repudiate  it,  and, 
if  she  continued  incompetent  till  her  death, 
that  right  would  pass  to  her  heirs.  Rogers 
V.  Blackwell,  49  Mich.  192,  13  N.  W.  612; 
Grand  Lodge  A.  O.  U.  W.  v.  Frank,  133 
Mich.  232,  94  N.  W.  731. 

Under  our  statutes,  the  guardian  can 
only  dispose  of  the  real  estate  of  his  in- 
competent ward  through  proceedings  in, 
and  authority  granted  by,  the  probate 
34  L.R.A.(N.S.) 


court.  To  hold  that  the  guardian  may 
ratify  a  conveyance  by  a  suit  based  upon 
the  theory  that  title  had  passed  to  the 
grantee,  who  was  liable  to  respond  in  dam- 
ages because  of  inadequacy  of  considera- 
tion, would  result  in  permitting  the  guard- 
ian to  do  indirectly  what  he  could  not 
do  directly,  and  would  open  up  an  easy 
way  for  disposing  of  the  real  estate  of  in- 
competent persons. 

We  are  satisfied  that  the  guardian  has 
no  authority  to  ratify  the  conveyances  of 
his  ward,  either  directly  or  indirectly. 
De  Vries  v.  Crofoot,  148  Mich.  183,  111 
N.  W.  775;  22  Cyc.  Law  &  Proc.  p.  1174; 
Funk  V.  Rentchler,  134  Ind.  68,  33  N.  E. 
364,  698;  Gingrich  v.  Rogers,  69  Neb.  527. 
96  N.  W.  156. 

The  remedy  of  the  plaintiff  is  in  a  court 
of  equity,  where  the  rights  of  all  parties 
can  be  protected.     Moran  v.  Moran  supra. 

In  view  of  this  conclusion,  it  becomes 
unnecessary   to   consider   other   questions. 

The  judgment  is  reversed,  without  a  new 
trial,  and  without  prejudice  to  further  pro- 
ceedings in  accordance  with  this  opinion. 


MISSOURI   SUPRGMB   COURT, 

W.   S.   WILES,    Appt., 

V. 

SAMUEL  H.  WILLIAMS,  Respt, 

(232  Mo.  66,   133  S.  W.   1.) 

Bfandamns  — >  ministerial  doty  —  rl^bt 
to  question  statute. 

1.  An  officer  may  raise  the  question  of 
the  constitutionality  of  a  statute  in  a  man- 
damus proceeding  to  compel  him  to  perform 
a  ministerial  duty  under  it,  when  he  has 

Note.  —  UnconstUtitianality  of  statute 
as  defense  against  mandamus  to  cont^ 
pel  its  enforcement. 

As  to  the  right  of  the  relator  in  a  man- 
damus proceeding  to  attack  the  constitu- 
tionality of  a  statute  relied  upon  by  re- 
spondent, see  note  to  State  v.  Bur  ley.  16 
L.R.A.(N.S.)    266. 

The  question  under  consideration  is 
treated  in  notes  in  47  L.R.A.  512,  and  24 
L.R.A.(N.S.)  1260,  and  only  cases  decided 
subsequently  to  the  latter  note  are  included 
herein. 

It  is  not  intended  to  cover  in  these  notes 
cases  like  Threadgill  v.  Cross,  26  Okla.  *403, 
109  Pac.  558,  involving  the  right  of  a  pub- 
lic officer  to  refuse  to  perform  some  act  he  is 
lawfully  required  to  perform,  and  defend 
against  mandamus  on  the  ground  that  the 
performance  of  the  act  would  result  mere- 
ly in  the  adoption  of  an  unconstitutional 
statute,  or  cases,  like  Capito  V.  Topping,  22 
L.R.A.(N.S.)  1089,  involving  the  right  of 
a  public  officer  whose  duty  »  is  to  fumiah 
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been  advised  by  the  attorney  general  of  the 
state  that  it  is  unconstitutional. 

Statute  —  constttutlonality  —  qualifica- 
tion. 

2.  A  statute  applying  only  to  such  coun- 
ties as  have  a  certain  population  as  deter- 
mined by  a  certain  Federal  census  violates 
a  constitutional  provision  against  special 
and  local  laws. 

Same  ^   general    and   local   ^  ofllclal 
salaries. 

3.  A  statute  fixing  the  salaries  of  county 
officials  in  counties  having  a  certain  popu- 
lation according  to  a  cert&in  Federal  census 
violates  a  constitutional  provision  prohibit- 
ing  the  passage  of  a  local  law  where  a  gen- 
eral one  could  have  been  enacted. 

'  Same  ^  single  subject  — >  creatinjg  ofllce 
and  prescrlblnfT  fees. 

4.  Creating  the  office  of  assistant  prose- 
cuting attorney  and  prescribing  the  man- 
ner of  his  appointment  is  not  so  foreign  to 
prescribing  the  fees  that  shall  be  paid  prose- 
cuting officers  throughout  the-  state  that  the 
two  cannot  be  provided  for  by  one  statute, 
under  a  constitutional  provision  that  no  bill 
shall  contain  more  than  one  subject. 

Same  —  fees  In  certain  counties  —  unl* 
formlty. 

6.  A  statute  fixing  the  fees  of  the  prose- 
cuting officers  in  counties  having  a  certain 
population  within  the  state  is  not  invalid  ' 


under  a  constitutional  provision  requiring 
such  laws  to  be  uniform  in  their  operation. 

(December  17,  191 0.) 

APPEAL  by  relator  from  a  judirment  of 
the  Circuit  Court  for  Nodaway  County 
aenying  a  peremptory  writ  in  a  mandamus 
proceeding  to  compel  the  county  treasurer 
to  pay  a  warrant  for  a  certain  amount 
drawn  by  the  clerk  of  the  Circuit  Court 
of  said  county  in  favor  of  relator  for  his 
salary  for  a  certain  month  as  prosecuting 
attorney.     Afiirmed. 

Statement  by  Woodson,  J.: 

This  is  a  petition  for  mandamus,  institut- 
ed by  the  relator,  as  prosecuting  attorney 
of  Nodaway  county,  against  the  respondent, 
as  treasurer  thereof,  seeking  to  compel  the 
latter  to  pay  a  warrant  for  $208.33,  drawn 
by  the  clerk  of  the  circuit  court  of  said 
county  in  favor  of  the  former  for  his 
salary  as  such  attorney  for  the  month  of 
April,  1909,  as  provided  for  by  the  act  of 
March  29,  1907  (Laws  1907,  p.  274).  An 
alternative  writ  of  mandamus  was  issued 
by  the  circuit  court,  and  in  due  time  the 
respondent  filed  his  return  thereto.  A  trial 
was   had  before   a  special  judge,   selected 


copies  of  legislative  acts,  to  defend  his  re- 
fusal to  furnish  the  copy  of  an  act  on  the 
ground  that   such   act   is   unconstitutional. 

As  shown  in  the  earlier  notes,  by  the 
great  weight  of  authority,  a  public  officer 
whose  duties  are  of  a  ministerial  character 
cannot  question  the  constitutionality  of  a 
statute  as  a  defense  to  a  mandamus  proceed- 
ing to  compel  him  to  perform  an  act  there- 
under, the  performance  of  which  cannot  re- 
sult in  prejudice  or  injury  to  him.  This 
IB  also  the  doctrine  of  the  later  cases.  Den- 
ver v.  Adams  County,  33  Colo.  1,  77  Pac. 
858;  State  ex  rel.  Cnice  v.  Cease,  —  Okla. 
— ,  114  Pac.  251. 

Thus  where  county  officers  are  by  statute 
made  mere  instrumentalities  of  the  state 
government  for  the  accomplishment  of  some 
proper  purpose,  performance  of  which  can- 
not prejudice  them,  they  have  not  such  an 
interest  in  the  matter  as  to  entitle  them  to 
raise  the  uneonstitutionality  of  the  statute 
as  a  defense  to  mandamus  proceedings  to 
compel  compliance  therewith  on  their  part. 
Denver  ▼.  Adams  County,  supra. 

And  the  unconstitutionality  of  a  statute 
authorizing  the  governor  to  designate  a 
place  for  holding  county  offices  in  new  coun- 
ties cannot  be  raised  by  the  county  officers 
as  a  defense  to  mandamus  to  compel  them 
to  hold  office  at  the  place  designated  by  the 
governor,  it  not  appearing  that  they  have 
anything  to  gain  or  lose  by  raising  the  ques- 
tion.   State  ex  rel.  Cruce  v.  Cease,  supra. 

On  the  other  hand,  if  an  officer  will  be  in- 
jured or  prejudiced  by  performing  an  act 
in  obedience  to  the  provisions  of  an  uncon- ' 
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I  stitutional  statute,  he  is  entitled  to  raise 
the  question  as  a  defense  to  mandamus  to 
compel  him  to  perform  the  act.  Wiles  y. 
Williams;  Com.  ex  rel.  Atty.  Gen.  ▼. 
Mathues,  210  Pa.  372,  59  Atl.  961. 

Thus  an  officer  who  has  been  advised  by 
the  proper  state  attorneys,  of  the  uncon- 
stitutionality of  a  statute,  and  warned  that 
the  payment  of  money  thereunder  will  be 
at  his  peril,  is  entitled  in  mandamus  to 
compel  payment  of  money  by  him  under 
this  statute,  to  raise  the  question  of  its 
constitutionality.  W'Iles  v.  Williams.  So 
a  state  treasurer  is  entitled  to  defend 
against  mandamus  to  compel  the  payment  of 
money  by  him,  by  showing  that  the  statute 
requiring  such  payment  is  unconstitutional. 
Com.  ex  rel.  Atty.  Gen.  v.  Mathues,  supra. 

In  order  to  entitle  an  officer  holding 
an  office  under  the  laws  of  a  state  to  invoke 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  pass  upon  the 
constitutionality  of  a  state  statute,  it  must 
appear  that  he  has  a  personal  interest  in 
the  litigation.  The  mere  fact  that  he  has, 
under  such  statute,  certain  duties  to  per- 
form as  a  public  officer,  furnishes  no  basis 
for  invoking  the  appellate  jurisdiction  ot 
the  Federal  Supreme  Court,  where  the  per- 
formance of  these  duties  is  of  no  personal 
benefit  to  him  and  their  nonperformance  is 
of  no  detriment.  Braxton  County  Ct.  ▼. 
West  Virginia,  208  U.  S.  192,  52  L.  ed.  460. 
28  Sup.  a.  Rep.  275 ;  Smith  v.  Indiana,  191 
U.  S.  138,  48  L.  ^.  125,  24  Sup.  Ct.  Rep.  51. 

A.  G.  8. 
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according  to  law,  which  resulted  in  a  find- 
ing for  respondent  and  a  judgment  deny- 
ing the  peremptory  writ.  From  that  judg- 
ment, the  relator   appealed. 

The  legal  propositions  presented  for  ad- 
judication will  better  appear  by  a  presenta- 
tion of  the  alternative  writ  and  the  respond- 
ent's return  thereto.  The  former  reads  as 
follows    (formal  parts  omitted) : 

"To    Samuel    H.    Williams,    Treasurer    of 
Nodaway  County — ^Qreeti ng : 

''Whereas,  it  has  been  represented  to  the 
judge  of  the  circuit  court  of  Nodaway  coun- 
ty, in  the  state  of  Missouri,  by  the  pe- 
tition of  W.  E.  Wiles,  as  follows,  to  wit: 

"Your  petitioner,  W.  E.  Wiles,  respect- 
fully represents  that  he  is  the  duly  elected, 
qualified,  and  acting  prosecuting  attorney, 
within  and  for  the  county  of  Nodaway 
and  state  of  Missouri;  that  on  the  1st 
day  of  January,  1909,  he  entered  upon  the 
duties  of  said  ofTice  and  has  ever  since  and 
to  this  date  has  performed  the  duties  and 
services  of  such  officer;  that  he  was  elected 
to  said  ofTice  on  the  3d  day  of  November, 
1908,  and  duly  commissioned  by  the  gover- 
nor of  said  state  to  hold  said  office  for  a 
period  of  two  years,  beginning  on  the  1st 
day  of  January,  1909. 

"Your  petitioner  further  represents  that 
Eugene  Rathbun  and  Samuel  H.  Williams 
are  respectively  the  duly  elected,  qualified, 
and  acting  clerk  of  the  circuit  court,  and 
trjeasurer  of  said  Nodaway  county. 

"Your  petitioner  further  states  that 
under  and  by  the  provisions  of  the  law  of 
the  state  of  Missouri,  as  contained  in  sec- 
tions numbered  3237  and  4949,  Revised 
Statutes  of  1899  [pages  1838  and  2638, 
Anno.  Stat.  1906],  and  section  numbered 
3237a  (Laws  1907,  p.  274),  the  salary 
of  the  prosecuting  attorney  in  all  counties 
in  said  stAte,  having  a  population  of  32,000, 
or  over,  and  I'^ss  than  50,000  inhabitants, 
as  ascertained  by  the  United  States  census 
of  1900,  is  fixed  at  $2,500  per  year,  to  be 
paid  monthly  by  warrants  drawn  by  the 
circuit  clerk  upon  the  county  treasurer; 
that  said  Nodaway  county  has  a  population 
of  more  than  32,000  inhabitants  and  less 
than  50,000  inhabitants,  as  is  required  by  the 
aforesaid  sections,  and  your  petitioner  as 
such  prosecuting  attorney  is  entitled  there- 
under to  the  sum  of  $2,500  per  year,  as 
his  salary  for  the  performance  of  the  duties 
of  his  said  office. 

"Your  petitioner  further  represents  that 
on  the  1st  day  of  May,  1909,  he  filed  with 
the  said  Eugene  Rathbun,  circuit  clerk, 
as  aforesaid,  a  statement  showing  the 
amount  due  him  as  his  salary  aforesaid 
for  the  month  of  April,  1909;  that  there- 
upon the  said  Eugene  Rathbun  as  said  cir- 
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cuit  clerk  issued  and  delivered  to  petitioner 
a  warrant  drawn  on  the  treasurer  of  said 
county  in  the  sum  of  $208.33,  the  same 
being  the  amount  due  petitioner  as  his 
I  salary  for  said  month  of  April,  and  which 
said  warrant  is  in  words  and  figures  as 
follows : 


"'No.  4.  $208.33. 
'Treasurer   of   Nodaway   county,   Mo. 


t€  (r 


((  (1 


Pay  to  W.  E.  Wiles,  two  hundred  eight 
and  s^loo  dollars,  for  one  month's  salary 
as  prosecuting  attorney  from  April  1, 1909, 
to  May,  1909,  out  of  money  in  the  treasury 
appropriated  for  salary  fund.  Given  at  my 
office  in  Maryville,  Mo.,  this  Ist  day  of 
May,  1909. 
"'[Seal] 
"  'Eugene  Rathbun,  Circuit  Clerk.'  »• 
"Your  petitioner  further  presents  that 
on  the  3d  day  of  May,  1909,  he  presented 
said  warrant  to  the  said  Samuel  H.  Wil- 
liams, in  the  office  of  the  said  treasurer, 
and  demanded  of  the  said  Samuel  H.  Wil- 
liams, as  treasurer  aforesaid,  the  payment 
thereof;^  but  that  the  said  Samuel  H.  Wil- 
liams, as  such  treasurer,  refused  to  pay 
the  same  or  any  part  thereof  to  petitioner; 
that  at  the  time  petitioner  presented  said 
warrant  to  said  treasurer,  as  aforesaid, 
there  was  and  now  is  in  said  treasury  in 
the  keeping  of  said  treasurer  sufficient  mon- 
ey belonging  to  said  county  and  duly  ap- 
propriated to  the  salary  fund,  to  pay  said 
warrant ;  that  -  said  W^illiams  refused  to 
pay  said  warrant  and  declares  an  intention 
to  continue  to  refuse  to  pay  the  same,  so 
that  petitioner  has  been  and  is  unable  to 
secure    his    aforesaid    salarv    for    the    said 

ftr 

month  of  April,  as  is  justly  due  him  and 
evidenced  by  said  warrant. 

"Your  petitioner  further  states  that  he 
is  remediless  in  the  premises  by  or  through 
ordinary  process  of  proceedings  at  law. 

"The  judge  of  said  court,  being  willing 
that  due  and  speedy  justice  be  done  to  the 
said  W.  E.  Wiles  in  this  behalf,  commands 
you  that  immediately  after  the  receipt  of 
this  writ  you  do,  without  further  excuse 
or  delay,  upon  the  presentation  of  the 
aforesaid  warrant,  pay  the  same  to  the 
said  W.  E.  Wiles,  in  full  amount  as  is 
represented  by  the  said  warrant,  or  show 
cause  before  the  circuit  court  of  Nodaway 
county,  Missouri,  held  at  Maryville  in  said 
county  on  Monday,  the  21st  day  of  June, 
next  ensuing,   why  you  should   not  do  so. 

"Herein  fail  not  at  your  peril,  and  have 
you  then  and  there  this  writ." 

The  return  of  respondent  is  as  follows 
(formal  parts  omitted)  : 

"Comes  now  Samuel  H.  Williams,  and, 
or  return  to  the  alternative  writ  of  man- 
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domus  issued  in  the  above-on  titled  cause, 
says  that  said  writ  should  not  be  awarded 
against  him  for  the  following  reasons: 

"(1)  Respondent  denies  that  he  is  now 
or  was  at  any  time  the  county  treasurer 
of  Nodaway  county,  but  avers  that  he  is 
now  and  has  since  April  1,  1009,  been  the 
duly  elected,  qualified,  and  acting  county 
treasurer  and  ex  officio  collector  of  the 
revenue  in  and  for  said  Nodaway  county, 
which  office  respondent  says  is  another  and 
different  office  to  that  of  county  treasurer; 
that  Nodaway  county  is  now  and  was  at 
all  times  hereinafter  mentioned  under  and 
governed  by  chapter  168  of  the  Revised 
Statutes  of  Missouri,  of  1800   [Anno.  Stat. 

1006,  p.  4638],  known  as  the  township  or- 
ganization laws,  which  was  on  the  

day  of  November,  1006,  adopted  in  said 
county. 

''(2)  Respondent  says  that  relator  is  now 
and  has  been  since  January  1,  1909,  the 
duly  elected,  qualified,  and  acting  prosecut- 
ing attorney  in  and  for  said  county,  having 
been  elected  in  November,  1006,  and  that 
Eugene  Rath  bun  is  the  clerk  of  the  cir- 
cuit court  of  said  county,  and  that  Noda- 
way county  had  a  population  of  more  than 
32,000  and  less  than  50,000,  according  to 
the  United  States  census  of  .1000;  that  on 
the  3d  day  of  May,  1000,  relator  presented 
to  said  Samuel  H.  Williams  a  purported 
warrant  for  the  sum  of  $208.33,  alleging  on 
its  face  to  be  the  salary  of  the  prosecuting 
attorney  from  April  1,  1909,  to  May  1, 
1000,  which  purported  warrant  was  dated 
May  1,  1000,  requesting  said  treasurer  to 
pay  to  relator  out  of  the  salary  fund  of 
said  Nodaway  county  said  sum,  and  was 
signed  by  Eugene  Rathbun,  circuit  clerk, 
and  that  payment  thereof  was  refused. 

"(3)  Respondent  denies  that  under  the 
provisions  of  §  3237  and  4049,  3237a  (Laws 

1007,  p.  274),  or  under  any  other  sections 
or  any  law  or  statute  of  the  state  of  Mis- 
souri, the  relator,  as  such  prosecuting  at- 
torney, is  entitled  to  a  salary  of  $2,500 
per  annum,  or  that  the  same  should  be 
paid  monthly  by  warrants  drawn  on  the 
county  treasurer  or  any  other  person,  or 
drawn  by  the  circuit  clerk  of  said  county 
or  any  other  person,  or  paid  monthly  or 
at  any  other  time. 

"(4)  Respondent  denies  that  there  was 
in  the  treasury  of  said  county  on  said  3d 
day  of  May,  1000,  or  at  any  time,  any 
money  or  funds  whatever  subject  to  or 
which  had  been  lawfully  appropriated  for 
the  payment  of  the  alleged  warrant  afore- 
said, or  any  money  or  funds  of  said  Noda- 
way county  in  his  posession  or  control 
which  could  be  lawfully  used  for  such  pur- 
pose. 

"(5)  Respondent  says  that  as  such  coun- 
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ty  treasurer  and  ex  officio  county  collector 
of  said  Nodaway  county,  he  haa  in  bin 
charge,  possession,  and  control  the  moneys 
and  funds  belonging  to  and  the  property 
of  said  county  collected  by  taxation  from 
its  taxpayers;  that  he  holds  and  retains 
the  same  and  pays  out  said  funds  as  the 
agent  and  trustee  of  said  county  and  its 
taxpayers,  and  as  such  officer  he  has  no 
right  and  is  not  permitted  by  law  to  pay 
out  or  disburse  any  of  said  money  or  funds 
to  any  person  or  for  any  purpose,  except 
upon  an  order  of  record  of  the  county  court 
first  had  and  obtained,  and  upon  a  warrant 
therefor  drawn  and  signed  by  the  presiding 
judge  and  clerk  of  said  county  court,  and 
in  the  manner  and  form  provided  by  article 
4,  chapter  97,  of  the  Revised  Statutes  of 
1899    [Anno.    Stat.    1906,    pp.    3330-3342]. 

"(6)  Respondent  further  says  that  the 
county  court  of  said  county,  by  its  order  of 
record  duly  made  on  April  26,  1909,  ordered 
and  directed  this  respondent  not  to  pay 
any  warrant  drawn  by  said  Eugene  Rath- 
bun  out  of  any  fund  belonging  to  said  Noda- 
way county,  which  order  is  in  words  and 
figures  as  follows: 

'*  'Whereas,  the  attorney  general  of  this 
state  has  advised  this  court,  and  this  court 
after  due  consideration  has  found  and  ad- 
judged that  the  act  of  the  general  assembly 
of  Missouri,  approved  March  29,  1907,  en- 
titled, "Fees.  Prosecuting  Attorneys," 
found  on  page  274  of  the  Laws  of  Mis- 
souri of  1907,  is  void,  unconstitutional,  and 
of  no  effect,  it  is  therefore  ordered  and  ad- 
judged by  the  court  that  no  money  or 
funds  belonging  to  said  Nodaway  county 
be  used  or  appropriated  in  payment  of  any 
warrant  or  order  drawn  upon  the  county 
or  treasurer  thereof,  and  it  is  further 
ordered  and  adjudged  that  the  county  treas- 
urer and  ex  officio  county  collector  of  said 
Nodaway  county,  Samuel  H.  Williams,  be 
not  allowed  credit  on  his  accounts  with 
said  Nodaway  county  for  any  money  used 
or  paid  upon  any  warrant  or  order  issued, 
drawn,  or  paid  under  or  by  virtue  of  said 
act  of  the  -general  assembly  above  men- 
tioned, and  that  the  said  Samuel  H.  Wil- 
liams be  held  upon  his  official  bond  for  any 
and  all  moneys  or  funds  of  the  said  county 
used  or  paid  out  by  him,  or  by  any  one 
for  or  under  him,  under,  by  virtue  of,  and 
in  pursuance  of  said  above-mentioned  act 
or  purported  law;  that  said  Samuel  H. 
Williams  be  served  with  a  copy  of  thia 
order  issued  under  the  hand  and  seal  of 
this  court.* 

''Which  said  order  is  valid  and  binding 
upon  this  respondent. 

"(7)  Respondent  further  says  that  the 
purported  warrant  to  the  said  Wiles,  be- 
fore described,  is  issued,  drawn,  presented, 
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and  payment  thereunder  claimed  out  of  the 
revenue  funds  of  said  county  solely  upon 
and  by  virtue  of  §  3237a  (Mo.  Laws  1907, 
p.  274)  J  which  said  act  aforesaid  is  uncon- 
stitutional, illegal,  and  void  and  of  no  ef- 
fect, and  is  no  right  or  authority  whatever 
authorizing  or  justifying,  and  does  not. per- 
mit respondent  to  pay  out  to  anyone,  or 
use  or  consume  any  of  the  revenue  funds 
or  moneys  belonging  to  said  county;  that 
the  subject-matter  of  said  act  is  not  clear- 
ly expressed  in  the  title,  and  the  title  there- 
to is  not  broad  enough  to  embrace  the  sub- 
ject-matter in  the  body  of  said  act,  and 
is  in  violation  of  §  28  of  article  4  of  the 
Constitution  of  the  state  of  Missouri  [Anno. 
Stat.  1906,  p.  385];  that  said  act  contains 
more  than  one  subject,  namely,  the  salary 
of  the  prosecuting  attorney,  the  subject 
of  fees,  and  the  creation  of  another  office 
of  the  state,  an  assistant  prosecuting  at- 
torney, and  also  providing  his  salary,  all 
of  which  is  in  violation  of  §  28  of  article 
4  of  the  Constitution  of  the  state  of  Mis- 
souri; that  said  act  is  in  violation  of  §  12 
of  article  9  of  the  Constitution  of  the  state 
of  Missouri  [Anno.  Stat.  1906,  p.  263], 
in  that  it  is  not  uniform  in  its  operation; 
that  said  act  is  in  violation  of  §  63  of  ar- 
ticle 4  of  the  Constitution  of  the  state  of 
Missouri  [Anno.  Stat.  1906,  p.  197],  in 
that  it  is  local  and  special,  dees  not  apply 
to  all  localities  of  any  one  general  class, 
either  at  the  present  time  or  at  the  time 
when  the  same  was  enacted,  and  makes  no 
provisions  for  counties  that  may  hereafter 
have  the  population  it  prescribes,  and  no 
provision  for  counties  that  had  the  popula- 
tion it  prescribes  at  the  time  it  was  enact- 
ed. 

"(8)  Respondent  says  that  relator  has, 
since  January  1,  1909,  claimed,  received, 
and  collected  fees  under  §  3237  of  the  Re- 
vised Statutes  of  1899,  which  are  taxed 
as  costs  in  criminal  prosecutions  instituted 
since  said  1st  day  of  January,  1909,  and 
is  thereby  estopped  to  claim  under  said  § 
3237a. 

"(9)  Respondent  further  states  that  by 
reason  of  the  premises  aforesaid  the  said 
purported  warrant  is  illegal,  void,  and  of 
no  force  or  effect,  and  that  it  is  in  violation 
of  respondent's  duties  as  such  officer,  in 
charge  of  the  public  revenue  funds  of  said 
county,  as  aforesaid,  to  pay  said  illegal 
warrant  and  thereby  withdraw  from  the 
treasury  of  said  county  the  public  funds, 
wherewith  he  stands  charged  as  aforesaid; 
that  the  same  would  be  in  violation  of  his 
oath  of  office  and  a  breach  of  his  official 
bond  as  custodian  of  said  county  funds; 
that  the  said  Eugene  Rathbun  has  no  legal 
power  or  authority  to  sign  or  issue  said 
purported  warrant,  and  the  said  relator 
34  L.R.A.(N.S.) 


has  no  legal  right  or  authority  to  receive 
the  same,  or  demand  payment  of  the  same, 
or  to  receive  or  claim  out  of  the  county 
treasury  of  said  county  any  of  the  county 
revenue  funds  thereon.'' 

To  this  return  relator  filed  a  reply,  which 
in  legal  effect  was  a  general  denial  of  the 
new  matters  stated  in  the  return.  The 
relator  and  respondent,  respectively,  in- 
troduced evidence  tending  to  prove  the  al- 
legations of  the  alternative  writ  and  those 
of  the  return. 

Messrs.  Ij.  C.  Cook,  W.  H.  Crawford* 
W.   W.   Ramsay,   and  W.   E.   Wiles  for 

appellant. 

Messrs.  A.  F.  Harvey  and  T.  A.  Cuiu- 
niins  for  respondent. 

Woodson,  J.,  delivered  the  opinion  of  the 
court :  , 

1.  The  facts  of  this  case  are  practically 
undisputed,  and  the  only  matters  presented 
by  this  record  for  determination  are  propo- 
sitions of  law;  namely:  First,  Can  a 
ministerial  officer  raise  the  constitution- 
ality of  a  statute  requiring  him  to  per- 
form a  ministerial  duty  by  refusing  to  obey 
the  statute?  and,  second.  Is  the  act  of 
March  29,  1907  (Laws  1907,  p.  274),  con- 
stitutional? We  will  consider  those  propo- 
sitions in  the  order  stated. 

As  regards  the  first,  there  can  be  no 
question  but  what  the  duties  of  the  respond- 
ent under  the  laws  of  this  state  are  purely 
ministerial.  State  ex  rel.  Wheeler  v. 
Adams,.  161  Mo.  349,  61  S.  W.  894;  State 
ex  rel.  North  k  South  R.  Co.  v.  Meier, 
143  Mo.  loc.  cit.  447,  45  S.  W.  306;  SUte 
ex  rel.  Jordan  v.  Haynes,  72  Mo.  378.  This 
being  true,  then  recurring  to  the  question, 
Can  the  respondent  raise  the  constitution- 
ality of  the  act  mentioned?  That  question, 
where  the  point  has  been  raised,  has  been 
answered  in  the  negative  by  the  overwhelm- 
ing weight  of  authority  in  this  state  and 
elsewhere. 

Judge  Wagner,  in  the  case  of  State  v. 
Douglass,  50  Mo.  loc.  cit.  597,  said:  ''Every 
law  of  the  legislature,  however  repugnant 
to  the  Constitution,  has  not  only  the  ap- 
pearance and  semblance  (if  authority,  but 
the  force  of  law.  It  cannot  be  questioned 
at  the  bar  of  private  judgment,  and,  if 
thought  unconstitutional,  resisted;  but 
must  be  received  and  obeyed  as,  to  all 
intents  and  purposes,  law,  until  questioned 
in,  and  set  aside  by,  the  courts." 

And  Judge  Burgess,  in  State  v.  Seebold, 
192  Mo.  loc.  cit  731,  91  S.  W.  493,  in 
speaking  for  this  court,  in  banc  said:  ''Xor 
will  a  court  listen  to  an  objection  made  to 
the  constitutionality  of  an  act  of  the  legis- 
lature, by  a  party  whose  rights  it  does  not 
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specially  affect.  An  act  of  the  legislature 
will  be  assumed  to  be  valid,  until  some  one 
complains  whose  rights  it  invades;  and  it 
is  only  when  some  person  attempts  to  re- 
sist its  operation,  and  calls  in  the  aid  of 
the  judicial  power  to  pronounce  it  void, 
as  to  him,  his  property,  or  his  rights,  that 
the  objection  of  unconstitutionality  can  be 
presented  and  sustained."  The  language 
above  used  was  taken  from  Jones  v.  Black, 
48  Ala.  540,  cited  Shehane  v.  Bailey,  110 
Ala.  308,  20  So.  359,  to  support  it,  de- 
clared it  to  be  the  law  of  this  state,  and 
added,  "Only  such  persons  as  are  in  some 
way  prejudiced  by  an  unconstitutional  law 
can  complain  of  it."  To  the  same  effect 
are  Com.  v.  Wright,  79  Ky.  22,  42  Am. 
Rep.  203;  State  ex  rel.  Kellogg  v.  Currens, 
111  Wis.  431,  66  L.RJI.  252,  87  N.  W^ 
561. 

In  the  Seebold  Case,  the  defendant  had 
been  indicted  for  selling  liquor  in  violation 
of  the  excise  law,  and,  in  discussing  that 
question.  Judge  Burgess  further  said: 
"The  defendant  is  in  no  position  to  raise 
objection,  and  will  not  be  heard  to  ques- 
tion the  constitutionality  of  the  excise  law, 
because,  in  the  first  place,  the  revocation 
of  such  license  is  not  punishment  within 
the  meaning  of  the  law;  and  because,  in 
the  second  place,  his  personal  or  property 
rights  were  not  affected  by  the  act  of  the 
excise  commissioner  in  revoking  his  license, 
and  he  has  therefore  no  interest  in  defeat- 
ing the  law.  The  statute  is  assumed  to  be 
valid,  until  someone  complains  whose  rights 
it  invades.  Prima  facie,  and  upon  the 
face  of  the  act  itself,  nothing  will  generally 
appear  to  show  that  the  act  is  not  valid; 
and  it  is  only  when  some  person  attempts 
to  resist  its  operation,  and  calls  in  the 
aid  of  the  judicial  power  to  pronounce  it 
void  as  to  him,  his  property,  or  his  rights, 
that  the  objection  of  unconstitutionality 
can  be  presented  and  sustained.  Respect 
for  the  legislature,  therefore,  concurs  <vith 
well-established  principles  of  law  in  the 
conclusion  that  such  an  act  is  not  void, 
but  voidable  only;  and  it  follows,  as  a 
necessary  legal  inference  from  this  position, 
that  this  ground  of  avoidance  can  be  taken 
advantage  of  by  those  only  who  have  a 
right  to  question  the  validity  of  the  act, 
and  not  by  strangers."  See  also  Cooley, 
Const.  Lim.  7th  ed.  p.  232;  Cunningham 
V.  Current  River  R.  Co.  105  Mo.  270,  65 
S.  W.  556;  State  v.  Hathaway,  106  Mo. 
236,  17  S.  W.  299.  The  same,  conclusions 
have  been  reached  by  the  courts  of  many 
of  our  sister  states,  as  well  as  by  the  courts 
of  the  United  States. 

In  Com.  ex  rel.  Third  School  Dist.  v. 
James,  135  Pa.  480,  10  Atl.  950,  it  is  said: 
"It  is  too  plain  for  argument  that  the 
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appellant,  who  is  the  clerk  of  the  court 
of  quarter  sessions  of  Luzerne  county,  had 
no  right  to  decline  to  receive  and  record 
the  resolutions  of  the  school  boards  of  .  .  . 
[the  school  district,]  accepting  the  provi- 
sions of  the  act  of  may  23, 1889  [P.  L.  274] , 
The  act  referred  to  requires  him  to  receive 
and  record  these  papers.  His  duties  are 
purely  ministerial,  and  the  court  below 
properly  awarded  the  peremptory  man- 
damus. It  is  but  proper  to  say  that  his 
act  in  refusing  does  not  appear  to  have 
been  one  of  insubordination,  but  was  in- 
tended to  test  the  constitutionality  of  the 
said  act  of  1889.  We  are  of  the  opinion 
that  the  constitutional  question  cannot  be 
raised  in  this  way.  The  order  of  the  court 
below  is  affirmed." 

In  Friedman  v.  Horning,  128  Mich.  600, 
87  X.  W.  752,  the  board  of  supervisors  of 
the  county  had  issued  a  warrant  to  one  of 
its  members,  in  payment  for  official  serv- 
ices. The  treasurer  refused  to  pay  the 
warrant,  on  the  ground  that  Friedman  was 
not  a  legal  supervisor,  and  that  the  board 
nad  no  authority  to  issue  him  a  warrant. 
Mandamus  being  brought  to  compel  pay- 
ment, the  supreme  court  of  Michigan  said: 
"The  board  recognized  Mr.  Friedman  as 
a  de  facto  officer,  and  allowed  his  account. 
It  was  not  for  the  county  treasurer,  a 
ministerial  officer,  to  say  he  was  not  a 
de  jure  officer,  and  the  action  of  the  board 
of  supervisors  was  illegal.  If  he  could  do 
that  in  this  case,  he  could  say,  when  an 
order  was  presented  to  him,  which  was  is- 
sued to  pay  the  bill  of  a  constable,  that  tiie 
constable  had  not  performed  the  service, 
and  the  action  of  the  board  of  supervisors 
was  illegal  in  allowing  his  claim,  and  there- 
fore he  would  not  pay  it.  It  can  easily 
be  seen  how  unseemly  such  a  result  would 
be.  Upon  the  refusal  of  the  county  treas- 
urer to  pay  this  order  the  aid  of  the  cir- 
cuit judge  was  invoked."  He  issued  the 
writ,  directing  payment,  and  his  action  is 
affirmed. 

In  State  ex  rel.  New  Orleans  Canal  ft 
Bkg.  Co.  V.  Heard,  47  La.  Ann.  1679,  47 
L.R.A.  512,  18  So.  746,  mandamus  was 
brought  to  compel  the  state  auditor  to 
issue,  and  the  treasurer  to  pay,  certain  war- 
rants. These  officers  had  refused  on  the 
ground  that  the  legislative  act  authorizing 
such  issue  and  payment  was  unconstitu- 
tional. The  proposition  was  there  made, 
that  these  officers  could  not  raise  the  con- 
stitutionality of  the  act  by  refusing  to 
obey  it.  The  authorities  were  reviewed 
from  many  of  the  states,  and  the  court 
stated  its  conclusion  in  the  following  lan- 
guage: "In  mandamus  proceedings  against 
a  public  officer,  involving  the  performance 
of   official    duty,   nothing   can   be    inquired 
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into  but  the  question  of  duty  on  the  face 
of  the  statute,  and  the  ministerial  character 
of  the  duty  he  is  charged  to  perform.  After 
a  careful  investigation  of  the  authorities, 
we  feel  fully  confirmed  in  the  correctness 
of  the  conclusions  we  arrived  at  in  State 
ex  rel.  Nicholls  v.  Shakespeare,  41  La.  Ann. 
156,  6  So.  592,  and  other  cases,  to  the 
effect  that  executive  officers  of  the  state 
government  have  no  authority  to  decline 
the  performance  of  purely  ministerial  du- 
ties which  are.  imposed  upon  them  by  a 
law,  on  the  ground  that  it  contravenes  the 
Constitution.  Laws  are  presumed  to  be, 
and  must  be  treated  and  acted  upon  by 
subordinate  executive  functionaries  as  con- 
stitutional and  legal,  until  their  uncon- 
stitutionality or  illegality  has  been  judi- 
cially established,  for,  in  all  well-regulated 
government,  obedience  to  its  laws  by  execu- 
tive officers  is  absolutely  essential  and  of 
paramount  importance.  Were  it  not  so, 
the  most  inextricable  confusion  would  in- 
evitably result,  and  'produce  such  collisions 
in  the  administration  of  public  affairs  as 
to  materially  impede  the  proper  and  neces- 
sary operations  of  government.'  *It  was 
surely  never  intended  that  an  executive 
functionary  should  nullify  a  law  by  neglect- 
ing or  refusing  to  execute  it.*  The  result 
of  thtS  conclusion  is  that  the  respondents 
are  without  right  to  urge  the  unconstitu- 
tionalitv  of  the  concurrent  resolution  which 
is  involved.  .  .  .  llie  judgment  of  the 
court  below  was  in  favor  of  the  relators, 
and  it  is  affirmed."  The  case  last  men- 
tioned seems  to  be  the  loading  case  in  this 
country  upon  the  question  here  presented, 
nnd  reviews  at  great  length  the  authorities 
on  both  sides  thereof. 

So,  in  Thoreson  v.  State  Examiners,  19 
Utah,  18,  57  Pp-,  175,  it  is  said:  "Where 
a  statute  requires  an  officer  to  perform 
a  ministerial  act,  he  will  not  be  permitted 
in  a  mandamus  proceeding  to  plead,  in 
justification  of  nonperformance,  that  the 
act  would  violate  tlie  Constitution."  "The 
decision  [of  the  constitutional  question] 
was  the  exercise  of  a  judicial  function.  No 
such  judicial  power  was  conferred  [upon 
the  ofiicer].  .  .  .  [He]  had  no  greater 
personal  interest  in  the  matter  than  any 
other  citizen  of  the  state.  ...  To  al- 
low mere  ministerial  officers,  who  have  no 
direct,  personal  interest  in  the  matter,  to 
refuse  to  perform  .  .  .  their  official 
duty  ...  on  tlie  ground  that  the  per- 
formance of  the  act  would  violate  the  Con- 
stitution, would  be  establishing  a  very 
dangerous  precedent.  ...  It  would  be 
deciding  a  constitutional  question  affecting 
the  right  of  third  parties,  at  the  instance 
of  officers  whose  duties  are  merely  minis- 
terial, and  who  have  no  direct  interest  in 
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the  question   and  cannot  in  any  event  be 
made  responsible." 

And  the  supreme  court  of  Nebraska  in 
the  State  ex  rel.  Morton  v.  Stevenson,  18 
Neb.  421,  25  N.  W.  587,  said:  "It  may 
well  be  doubted  that  the  incumbent  of  a 
ministerial  office,  created  by,  and  whose 
current  duties  rest  solely  upon,  legislative 
authority,  may  invoke  the  provisions  of 
the  Constitution  a«  a  justification  of  hia 
refusal  to  discharge  a  plain  statutory  duty. 
Under  our  present  system,  laNVsuits  may 
be  prosecuted  or  defended  only  by  a  real 
party  in  interest.  Such  party  only  has 
the  right  to  make  a  record  which  will  ren- 
der the  question  litigated  res  judicata, 
.  .  .  The  respondent  can  have  no  interest 
greater  or  different  from  that  of  any  other 
citizen  in  the  constitutional  question  which 
he  invokes." 

The  same  question  came  before  the  su- 
preme court  of  Florida,  and  in  the  case 
of  Franklin  County  v.  State,  24  Fla.  55, 
12  Am.  St.  Rep.  183,  3  So.  471,  the  court 
said:  The  "court  will  not  listen  to  an 
objection  made  to  the  constitutionality  of  a 
statute  by  a  party  whose  rights  it  does  not 
affect,  and  who  has,  therefore,  no  interest 
in  defeating  it.  ...  A  party  who  fieeks 
to  have  ...  [a  statute]  declared  un- 
constitutional must  .  .  .  not  only  show 
that  he  is  or  will  be  injured  by  it,  but  he 
must  also  show  how.  .  .  .  The  duty  of 
the  commissioners  being  merely  to  receive 
and  keep  in*  their  official  custody  the  re- 
turns, .  .  .  such  duty  involves  no  con- 
sideration by  them  of  the  legality  of  the 
election,  .  .  .  nor  does  it  permit  them 
to  raise  .  .  .  the  question  of  such  legal- 
ity as  a  reason  for  not  performing  their 
stated  functions;  nor  does  its  performance 
decide  .  .  .  anything  as  to  the  legality  of 
the  election,  but  merely  preserves  the  evi- 
dence of  the  actual  result.  ...  As  county 
commissioners,  they  are  not  charged  with 
the  duty  of  raising  the  question  in  behalf 
of  those  who  may  have  personal  interests 
which  the  enforcement  of  the  .  .  .  Con- 
stitution may  affect.'' 

In  Maynard  v.  Board  of  Canvassers,  84 
Mich.  228,  11  L.R.A.  332,  47  N.  W.  756, 
it  is  said:  "At  the  threshold  of  this  con- 
troversy is  an  insurmountable  objection  to 
the  position  taken  by  the  respondent,  if  it 
were  insisted  upon.  The  sole  duty  of  the 
canvassers  under  the  law  is  to  examine  the 
original  statements  .  .  .  issue  certifi- 
cates, etc.,  [and]  it  was  never  contemplated 
by    the    legislature   that     .  .      [they] 

should  possess  any  other  power  than  to 
canvass  the  returns  and  to  declare  the 
result.  .  .  .  It  is  said  that  constitu- 
tional questions  have  often  been  raised  and 
decided   by   this   court   in   mandamus   pro- 
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ceedings.  This  is  true  where  personal  and 
property  rights  are  involved,  and  great  in- 
convenience and  damage  would  result,  if 
prompt  action  were  not  taken.  In  such 
case  the  public  officer  or  body  charged  with 
the  performance  of  duty  may  either  decline 
to  act,  on  the  ground  of  the  alleged  un- 
constitutionality of  the  law,  or  he  may 
proceed.  .  .  .  But  tliis  does  not  apply 
to  cases  where  the  duty  of  the  officer  is 
only  clerical  or  ministerial,  and  the  law 
provides  an  ample  remedy  afterward  to 
test  the  validity  of  his  action.  ...  In 
such  case,  the  officer  must  perform  his  duty, 
and  leave  the  parties  interested  to  content 
the  result  in  the  proper  forum  and  by  the 
proper  proceeding.  He  should  not,  in  such 
case,  be  heard  to  plead  the  unconstitution- 
ality of  the  law^,  as  an  excuse  for  his  re- 
fusal." 

And  the  supreme  court  of  Maine,  in 
Smyth  V.  Titcomb,  31  Me.  272,  said:  "A 
ministerial  officer  intrusted  with  the  col- 
lection and  disbursement  of  revenues  in  any 
of  the  departments  of  the  government  has 
no  right  to  withhold  a  performance  of  his 
ministerial  duties  prescribed  by  law,  merely 
because  he  apprehends  that  .  .  .  the 
law  may  be  unconstitutional."  "It  does 
not  however  lie  with  respondent,  as  a 
ministerial  officer,  to  make  this  objection 
[that  the  law  is  unconstitutional].  He  is 
not  authorized  or  required  to  adjudicate 
the  law." 

The  quotations  before  made  from  the  ad- 
judications by  courts  from  various  states 
show  the  general  tenor  of  the  cases  through- 
out this  country;  and,  in  brief,  the  con- 
sensus of  opinion  is  that  the  constitution- 
ality of  a  statute  Imposing  ministerial 
duties  upon  a  ministerial  officer  cannot  be 
raised  by  him  in  a  mandamus  proceeding 
instituted  for  the  purpose  of  compelling 
him  to  perform  those  duties.  The  reosun 
assigned  is  that,  since  such  an  officer  has 
no  personal  interest  involved,  to  tolerate 
his  objections  to  the  validity  of  the  law 
would  lead  to  delavs  and  endless  confusion 
in  the  administration  of  the  law.  Such 
officers  are  not  appointed  or  elected  to  pass 
upon  constitutional  questions;  and,  inmost 
cases,  it  is  common  knowledge  that  such 
officers  are  not  learned  in  the  law,  and 
consequently  are  not  qualified  to  intelligent- 
ly pass  upon  constitutional  questions.  Such 
questions  challenge  the  ability,  learning, 
and  judgment  of  our  greatest  lawyers  and 
most  eminent  jurists. 

While  we  have  no  hesitancy  in  holding 
that,  ordinarily,  in  the  first  instance,  min- 
isterial officers  cannot  raise  the  constitu- 
tionality of  a  statute  imposing  ministerial 
duties  upon  them;  however,  it  does  not 
follow  therefrom  that  such  officers  may  not 
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do  so  upon  the  advice  of  the  law  officers 
of  the  state,  who  have  been  elected*  for  the 
purpose  of  advising  such  ministerial  of- 
ficers. In  this  state  we  have  the  attorney 
general  and  the  prosecuting  attorneys  of 
the  various  counties,  whose  duty  it  is  to 
give  legal  advice  to  other  officers  of  the 
state  and  counties  when  called  upon  for 
advice  regarding  the  administration  of  the 
affairs  of  their  respective  offices.  Sections 
4943,  4950,  and  4951,  Rev.  Stat.  1899 
(Anno.   Stat.   1906,   pp.   2634,  2638,  2839). 

In  the  case  at  bar,  it  appears  from  the 
record  that  the  attorney  general  of  the 
state  was  called  upon,  and  gave  a  written 
opinion  to  the  county  court  of  Nodaway 
county,  which  was  the  fiscal  agent  thereof, 
to  the  effect  that  the  act  in  question  was 
unconstitutional,  null,  and  void,  and  that 
said  court  informed  respondent  of  said 
opinion,  and  notified  him  not  to  pay  the 
warrant  mentioned  in  the  pleadings,  and 
that  if  he  did  so,  he  would  be  held  liable 
upon  his-  bond  for  the  amount  so  paid 
thereon. 

In  the  light  of  those  disclosures,  the  re- 
spondent not  only  had  the  legal  right  to 
raise  the  constitutionality  of  the  act,  bUt 
under  those  facts  it  became  his  legal  duty 
to  do  so;  otherwise  he  would  have  paid 
the  warrant  at  his  peril.  We  therefore 
hold  that  in  the  case  at  bar  the  respondent 
had  the  right  to  raise  the  constitutionality 
of  the  act  of  1907. 

2.  This  brings  us  to  the  consideration  of 
the  second  proposition  previously  men- 
tioned, namely,  Is  the  said  act  of  1907 
constitutional?  If  so,  then  the  judgment 
of  the  circuit  court  should  be  reversed; 
if  not,  then  it  should  be  affirmed.  AH 
enactments  of  the  legislature  are  presumed 
to  be  constitutional,  until  the  contrary  is 
made  clearly  to  appear.  For  this  reason, 
the  burden  rests  upon  the  respondent  to 
point  out  and  make  clear  to  this  court 
that  said  act  is  violative  of  the  Constitu- 
tion. Counsel  for  respondent  challenge  the 
constitutionality  of  the  act  for  several 
reasons,  and  they  will  receive  considera- 
tion in  the  order  presented  by  counsel  for 
respondent  in   their  brief. 

First.  It  is  insisted  that  said  act  is 
violative  of  §  53,  art.  4,  of  the  Constitu- 
tion of  1875  in  this,  that  it  is  local  and 
special,  and  can  never  apply  to  any  other 
counties,  though  they  may  subsequently  at- 
tain a  population  of  more  than  32,000  and 
less  than  50,000,  or  may  have  had  that 
population  at  the  time  the  Kw  was  passed. 

The  act  in  question  reads  as  follows: 
"Section  3237a.  That  in  all  counties  whose 
population,  as  ascertained  by  the  Unilpd 
States  census  of  1900,  is  32,000  inhabitants 
or  over,  and  less  than  50,000  inhr.l'i^'..nt8. 
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all  prosecuting  attorneys  shall  receive  a 
salary  of  $2,500  per  annum,  and  no  other 
remuneration  whatsoever,  for  services  as 
prosecuting  attorney:  Provided,  that  in 
each  of  the  counties  aifected  by  this  act, 
the  county  court  may,  when,  in  its  dis- 
cretion, it  is  necessary,  to  select  an  assist- 
ant prosecuting  attorney,  to  receive  such 
compensation  as  the  county  court  tnay  de- 
cide, in  no  case  to  exceed  the  sum  of  $1,000 
in  any  one  year,  and  who  shall  hold  hie 
office  as  such  assistant  prosecuting  attor- 
ney during  the  will  of  the  county  court. 
Tne  salary  of  the  prosecuting  attorney  and 
the  assistant  prosecuting  attorney  shall  be 
paid  in  monthly  instalments  by  warrants 
on  the  county  treasurer  drawn  by  the  cir- 
cuit clerk." 

By  a  perusal  of  this  act,  it  will  be  seen 
that  it  applies  only  to  those  counties  which 
had  a  population  of  32,000  or  over  and  less 
than  50,000,  as  was  shown  by  the  United 
States  census  of  1900.  It  further  appears 
therefrom  that  no  provision  was  made  for 
its  application  to  counties  which  may  have 
had  the  required  population  at  the  date 
of  the  passage  of  the  act,  or  which  might 
hereafter  acquire  such  population. 

This  identical  question  came  before  this 
court  in  the  case  of  State  ex  rel.  Kehr  v. 
Turner,  210  Mo.  loc.  cit.  83,  107  S.  W. 
1066,  where  we  were  called  upon  to  con- 
strue a  similar  act,  enacted  May  10,  1007. 
There  we  said:  ''Relator  insists  that  this 
act  is  violative  of  §  53  of  article  4  of  the 
Constitution  of  1875,  which  prohibits  the 
legislature  from  enacting  any  statute  which 
is  special  or  local  in  its  operation.  The 
agreed  statement  of  facts  shows  that  the 
State  University  is  located  in  Columbia, 
and  that  it  was  the  only  state  educational 
institution  which  had  enrolled  1,500  or 
more  students  at  the  time  said  act  went 
into  effect.  According  to  this  agreement 
the  act  could  only  apply  to  a  section  of 
country  10  miles  in  diameter  around  the 
university,  because  there  is  no>  other  state 
educational  institution  which  had  at  the 
time  1,500  or  more  enrolled  students;  nor 
could  the  act  ever  apply  in  the  future  to 
other  localities  of  the  state,  even  though 
some  one  or  more  of  the  state  educational 
institutions  should  have  an  enrolment  of 
1,500  students,  for  the  reason  that  the 
act  in  express  terms  limits  its  operation 
to  such  localities  aa  then  had  state  in- 
stitutions of  learning,  with  an  enrolment 
of  1,500  or  more  students.  In  other  words, 
this  act  only  applies  to  Columbia,  and  can 
never  apply  to  other  portions  of  the  state, 
although  the  same  conditions  may  subse- 
quently exist  there.  This  being  true,  the 
act  is  clearly  local  and  special  in  its  opera-  | 
tion;  as  much  so  as  if  it  had  named  Co- 
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lumbia  In  express  terms,  and  then  provided 
that  no  license  should  thereafter  be  grant- 
ed to  any  person  to  keep  a  dramshop  with- 
in 5  miles  thereof.  Similar  statutes  have 
many  times  been  before  this  court  for  con- 
sideration, and  we  have  uniformly  held 
them  to  be  unconstitutional  and  void,  as 
will  be  seen  by  an  examination  of  the  fol- 
lowing adjudications  t  State  ex  rel.  Harris 
V.  Herrmann,  75  Mo.  loc.  cit.  353;  State 
ex  rel.  Bd.  of  Managers  v.  County  Ct.  89 
Mo.  237,  1  S.  W.  307 ;  Murnane  v.  St.  Louis, 
123  Mo.  479,  27  S.  W.  711;  Henderson  v. 
Koenig,  108  Mo.  loc.  cit.  375,  57  L.R,A. 
659,  68  S.  W.  72;  State  ex  rel.  Kinsey  v. 
Messerly,  198  Mo.  351,  95  S.  W.  913." 

Nothing  remains  to  be  said  upon  that 
subject,  and  we  must  therefore  hold  that 
said  act  is  violative  of  said  §  53  of  the 
Constitution  in  the  particulars  stated. 

Second.  It  is  next  contended  that  said 
act  is  also  violative  of  said  §  53  of  the 
Constitution,  in  that  it  is  local,  for  the 
reason  that  a  general  law  could  have  been 
enacted  instead  thereof.  Said  section  of 
the  Constitution  prohibits  the  passage  of 
any  local  or  special  law,  where  a  general 
law  could  have  been  enacted.  This  con- 
tention is  also  well  grounded,  for  the  rea- 
son that  it  can  never  apply  to  any  county, 
except  those  which  had  32,000  inhabitants, 
or  over,  and  less  than  50,000,  as  shown  by 
the  census  of  the  United  States  of  1900, 
and  whereas,  a  general  law  could  have 
been  enacted,  which  would  have  applied  to 
all  counties  which  might  at  the  date  of 
the  enactment  or  which  might  thereafter 
acquire  the  requisite  number  of  inhabitants. 
See  cases  before  cited;  also  the  following: 
State  V.  Hill,  147  Mo.  loc.  cit.  67,  47  S. 
W.  798;  State  v.  Granneman,  132  Mo.  326, 
33  S.  W.  784;  State  v.  Anslinger,  171  Mo. 
loc.  cit.  611,  71  S.  W.  1041;  State  v.  Thom- 
as, 138  Mo.  95,  39  S.  W.  481. 

Third.  The  third  ground  for  assailing 
the  validity  of  this  act  is  that  it  violates 
§  28,  art.  4,  of  the  Constitution.  This  sec- 
tion of  the  Constitution  provides  that  "'no 
bill  .  .  .  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed 
in  its  title."  The  act  in  question  not  only 
amends  a  statute  which  prescribed  what 
fees  should  be  paid  to  .the  various  prose- 
cuting attorneys  throughout  the  state,  and 
fixes  the  fees  of  those  in  the  counties  to 
yvhich  the  act  applies,  but  also  creates  the 
office  of  assistant  prosecuting  attorney  in 
those  same  counties,  provides  for  the  man- 
ner of  their  appointment,  and  fixes  the 
amount  of  their  .salaries.  While  the  ques- 
tion of  creating  an  office  and  prescribing 
the  manner  of  appointing  the  officer  thereto 
is  different  from  the  question  of  prescrib- 
ing the  fees  to  be  paid  such  officer,  how 
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ever,  the  one  is  germane  to  the  other  and 
eo  closely  connected  therewith  that  we  are 
unable  to  say  that  they  constitute  two  sep- 
arate and  distinct  subjects,  within  the 
meaning  of  said  constitutional  provision. 
Ewing  V.  Hoblitzelle,  85  Mo.  64;  State  v. 
Miller,  46  Mo.  495;  State  ex  rel.  Atty. 
Gen.  V.  Miller,  100  Mo.  439,  13  S.  W.  677; 
State  ex  rel.  Mytton  v.  Borden,  164  Mo. 
112,  36  S.  W.  614;  Elting  v.  Hickman, 
172  Mo.  237,  72  S.  W.  700;  State  ex  rel. 
Equitable  Life  Assur.  Soc.  v.  Vandiver,  222 
Mo.  206,  121  S.  W.  45. 

In  the  last  case  it  was  held  that  the 
thing  prohibited  by  statute  and  the  penalty 
imposed  thereby  for  its  violation  were  not 
such  separate  and  independent  matters  as 
to  constitute  them  two  subjects,  within  the 
meaning  of  said  constitutional  provision; 
but  upon  the  contrary,  that  the  penalty  was 
germane  to  the  thing  prohibited  by  stat- 
ute, and  for  that  reason  both  might  be 
properly  included  in  the  same  bill,  and  do 
no  violence  to  said  constitutional  provision. 

In  the  case  at  bar.  while  the  salary  of 
the  prosecuting  attorney  may  not  be  so 
much  dreaded  as  the  penalty  before  men- 
tioned, nevertheless  it  is  as  closely  con- 
nected with  and  as  much  germane  to  the 
office  of  the  prosecution  as  said  penalty 
was  to  the  said  crime.  See  also  State  v. 
Great  Western  Coffee  ft  Tea  Co.  171  Mo. 
634,  94  Am.  St.  Rep.  802,  71  S.  W.  1011; 
State  ex  rel.  Kansas  City  Park  Dist.  v. 
County  Ct.  102  Mo.  631,  15  S.  W.  79; 
State  ex  rel.  Mytton  v.  Borden,  164  Mo. 
loc.  cit.  236,  64  8.  W.  172;  Shively  v.  Lank- 
ford,  174  Mo.  loc.  cit.  544,  646,  74  S.  W. 
835;  State  v.  Fulks,  207  Mo.  26,  15  L.R.A. 
(N.S.)  430,  105  S.  W.  733,  13  A.  &  E.  Ann. 
Cas.  732.  We  are  of  the  opinion  that  this 
contention  of  counsel  for  respondent  is  not 
well   taken. 

Fourth.  The  last  insistence  of  counsel 
for  respondent  is  that  said  act  of  the  leg- 
islature is  violative  of  §  12,  art.  9,  of  the 
Constitutio!^,  in  that  its  operation  is  not 
uniform,  and  cite  in  support  thereof  the 
following  cases:  State  v.  Hill,  147  Mo.  loc. 
cit.  67,  47  S.  W.  798;  Henderson  v.  Koenig, 
168  Mo.  loc.  cit.  375,  57  L.R.A.  659,  68 
S.  W.  72;  State  v.  Granneman,  132  Mo. 
326,  33  S.  W.  784.  Said  section  of  the  Con- 
stitution reads  as  follows:  "The  general 
assembly  shall,  by  a  law  uniform  in  its 
operation,  provide  for  and  regulate  the 
fees  of  all  county  officers,  and  for  this 
purpose  may  classify  the  counties  by  pop- 
ulation." Jji  our  opinion  that  insistence  is 
untenable;  and  the  authorities  cited  in 
support  thereof  are  not  in  point.  The  act 
in  question  operates  uniformly  upon  all 
salaries  of  all  prosecuting  attorneys  who 
are  embraced  within  its  provisions.  While 
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the  act  is  local  and  special  in  its  operation, 
yet,  as  before  stated,  its  operation  is  uni- 
form upor  all  matters  and  things  em- 
braced within  its  provisions. 

Counsel  for  both  relator  and  respondent 
have  presented  and  discussed  many  propo- 
sitions in  their  briefs,  and  have  cited 
numerous  authorities  in  support  thereof; 
but,  since  entertaining  the  views  of  this 
case  as  heretofore  expressed,  their  con- 
sideration becomes  unnecessary. 

For  the  reasons  before  stated,  the  judg- 
ment of  the  Circuit  Court  denying  the 
peremptory  writ  of  mandamus  is  affirmed. 

All  concur. 

Petition  for  rehearing  denied  December 
31,  1910. 
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(Division  No.  1.) 

IDALIA     REALTY     ft     DEVELOPMENT 
COMPANY,  Plff.  in  Err., 

V. 

W.  W.  NORMAN. 

(232  Mo.  662,  136  S.  W.  47.) 

Landlord  and  tenant  •—  holding  oTer  — 
.  form  of  estate. 

A  tenancy  from  year  to  year,  and  not  at 
will  or  for  years,  is  created  by  holding  over 
after  the  expiration  of  the  stated  perio<I 
under  a  lease  of  a  parcel  of  land  as  a  mill 
site  for  a  period  of  five  years,  "together 
with  the  privilege  of  renting"  it  at  a  speci- 
fied sum  per  year  "after  the  expiration  of 
this  contract,  until   the  mill   is   removed." 

(February  28,  1911.) 


Sole,  —  Character  of  tenancy  created 
hy  a  letting  until  the  happening  of  a 
specified  event. 


The  scope  of  this  note,  as  indicated  by 
its  title,  includes  only  cases  in  which  the 
duration  of  the  term  stated  in  the  lease, 
although  not  specifically  prescribed,  is  nev- 
ertheless definitely  limited  by  a  specified 
event,  the  time  of  the  happening  oi  which 
may  or  may  not  be  anticipated;  and  there- 
fore is  exclusive  of  cases  in  which  the  du- 
ration of  the  term  is  left  wholly  undefined. 

It  is  not  deemed  necessary  to  cite  there- 
in those  decisions  which  merely  pass  on 
the  validity  of  leases  as  afl'ected  by  the 
circumstance  that  the  term  is  limited  by 
the  happening  of  a  specified  event  at  some 
indefinite  future  time,  but  which  do  not 
characterize  the  tendency  thereunder;  al- 
though such  decisions,  in  declaring  such  a 
lease  invalid,  carry  with  them  the  implica- 
tion that  one  who  has  entered  thereunder 
is  simply  a  tenant  at  will. 

Nor  does  the  scope  of  the  note  require 
any  notice  to  be  taken  of  cases  in  which 
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ERROR  to  the  Circuit  Court  for  Stoddard 
County  to  review  a  judgment  in  de- 
iendant's  favor  in  an  action  brought  to  re- 
coveV  possession  of  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  A.  Mozley  and  Wammack  & 
Welborn,  for  plaintiflf  in  error: 

Defendant's  holding  under  the  contract, 
after  the  expiration  of  five  years,  was  a 
mere  tenancy  at  will,  and  was  terminated 
by  the  notice  to  quit. 

Corby  v.  McSpadden,  63  Mo.  App.  648; 
McClain  v.  Abshire,  72  Mo.  App.  390;  Ho- 
bart  V.  Murray,  54  Mo.  App.  255. 

Messrs.  James  F.  Green  and  Ernest  A. 
Green,  for  defendant  in  error: 

The  lease   offered  in  evidence  under  its 


terms  constituted  a  tenancy  for  years,  ami 
entitled  the  plaintiff  to  remain  in  possee- 
sfon  of  the  premises  in  controversy  until 
his  mill  was  removed  therefrom. 

Harley  v.  O'Donnell,  9  Pa.  Co.  Ct.  56; 
Hammond  v.  Barton,  93  Wis.  187,  67  N.  W. 
412;  Colclough  v.  Carpeles,  89  Wis.  239,  61 
N.  W.  836;  Amot  v.  Alexander,  44  Mo.  25, 
100  Am.  Dec.  252;  Flagg  v.  Dow,  99  Mass. 
18;  24  Cye.  Law  &  Proc.  p.  961b;  McClain 
V.  Abshire,  72  Mo.  App.  390;  Clarke  v. 
Spaulding,  20  N.  H.  313;  Patterson  v.  Mis- 
souri Glass  Co.  63  Mo.  App.  173;  W^estern 
Boot  &  Shoe  Co.  v.  Gannon,  50  Mo.  App. 
642;  Insurance  &  L.  Bldg.  Co.  v.  State  Nat. 
Bank,  5  Mo.  App.  333,  71  Mo.  58:  Conserva- 
tive Realty  Co.  v.  St.  Louis  Brewing  Asao. 
133  Mo.  App.  261,  113  S.  W.  229;    1   Me- 


the  lease  is  for  a  definite  term,  but  sub- 
ject to  a  conditional  limitation  by  the  hap- 
pening of  a  specified  event  within  the  term, 
e.  g,f  a  lease  for  five  years  unless  the  prem- 
ises  be   sooner   sold. 

As  shown  by  the  authorities  cited  in  the 
decision  reported,  it  is  ancient  learning 
that  a  lease  for  years  must  be  for  a  term 
certain;  and  it  has  accordingly  been  held 
that  an  estate  for  years  is  not  created  by 
a  lease  of  premises  for  milling  purposes  '*un- 
tii  the  machinery  on  the  herein-described 
premises  shall  be  removed"  (Reed  v.  Lew- 
is, 74  Ind.  433,  39  Am.  Rep.  88) ;  or  "dur- 
ing the  time  they  [the  lessees]  may  occupy 
the  same  for  a  sawmill  yard"  (Gilmore  v. 
Hamilton,  83  Ind.  196);  or  "for  the  pur- 
pose of  carrying  on  the  business  of  a  cream- 
ery thereon,  and  for  the  term  of  as  long 
as  said  creamery  is  carried  on  as  said 
business"  (Melhop  v.  Meinhart,  70  Iowa, 
685,  28  N.  W.  545);  or  "for  such  a  term 
as  may  be  agreeable  to  us  both**  'Murray 
V.  Cherrington,  99  Mass.  229);  or  until 
a  tenant  of  the  lessee  should  cease  to  re- 
side on  the  premises  demised  to  him  (Reeve 
V.  Thompson,  14  Ont.   Rep.  499). 

But,  in  the  words  of  Lord  Coke,  "albeit 
there  appear  no  certainty  of  years  in  the 
lease,  yet  if,  by  reference  to  a  certainty, 
it  may  be  made  certain,  is  sufficeth."  Co. 
Litt.  45b. 

But  the  reference  should  be  to  a  thing 
that  has  express  certainty  at  the  time  the 
lease  is  made,  and  not  to  a  possible  or 
casual  certainty.  Bishop  v.  Bath's  Case,  6 
Coke,   35. 

So,  a  lease  for  as  long  as  the  lessee  shall 
be  the  postmaster  at  a  certain  place  is 
valid  for  the  term  of  his  then  appoint- 
ment.   Easton  v.  Mitchell,  21  III.  App.  189. 

And  where  a  lease  is  given  containing 
no  express  provisions  respecting  its  dura- 
tion, but  providing  for  the  payment  of  a 
sum  in  gross,  which  shall  be  accredited 
upon  rent  at  a  given  rate  per  month,  in 
the  absence  of  any  other  evidence  of  in- 
tention, it  may  be  fairly  inferred  that  the 
parties  intended  to  create  a  tenancy  for 
the  term  for  which  the  sum  named  would 
pav  at  the  stipulated  rate  per  month.  Bar- 
34'^L.R.A.(N.S.) 


rett  v.  Johnson,  2  Ind.  App.  25,  27  N.  E. 
983. 

A  tenancy  for  years  is  created  by  a  leaae 
giving  the  lessee  a  right  to  occupy  after 
the  expiration  of  the  stipulated  term  un- 
til the  value  of  the  buildings  erected  by 
him  on  the  premises  should  be  realized  at 
the  rent  stipulated,  unless  the  lessor  should 
elect  to  pay  their  appraised  value.  Flagg 
V.  Dow,  99  Mass.  18. 

The  principle  underlying  the  cases  last 
preceding  has  been  invoked  in  cases  in 
which  the  propriety  of  its  application  seems 
doubtful. 

Thus,  it  has  been  held  in  Wilcox  v.  Bos- 
tick,  57  S.  C.  151,  35  S.  E.  496,  that  an 
estate  for  years  is  created  by  a  lease  of 
premises  until  the  rents  and  revenues  shall 
equal  a  certain  sum  and  all  further  indebt- 
edness thav  mav  accrue  from  time  to  time: 
upon  the  ground  that  as  the  rent  to  be  paid 
by  the  lessee  was  certain,  or  capable  of  be- 
ing made  certain,  being  measured  and  de- 
termined by  the  rents  and  revenues  which 
the  lessee  should  receive  by  subletting,  the 
ending  of  the  term  was  capable  of  being 
made   certain. 

And  in  Harley  v.  0*Donnell,  9  Pa.  Co.  Ct. 
56,  an  estate  for  years  was  held  to  be  cre- 
ated by  an  oil  lease  for  as  long  aa  oil 
should  be  found  in  paying  quantities. 

From  what  hereinbefore  appears,  it  fol- 
lows that  except  where  the  instrument  may 
be  regarded  as  parsing  a  freehold  (a  mat- 
ter which  will  be  taken  up  presently),  a 
holding  under  a  lease  for  a  term  which  can- 
not be  rendered  cerfain  is  a  tenancy  at 
will,  which,  besides  being  determinable  in 
the  ways  in  which  such  a  tenancy  may 
ordinarily  be  determined,  may  also  be  ter- 
minated by  the  happening  of  the  specified 
event. 

Accordingly,  it  has  been  held  that  a  ten- 
ancy at  will  only,  with  a  conditional  limi- 
tation, is  created  by  a  lease  so  long  as 
the  tenant  keeps  a  good  school  (Ashley 
v.  Warner,  11  Gray,  43)  ;  or  until  the  les- 
sor is  prepared  to  improve  the  property 
with  new  buildings  (Corby  v.  McSpadden, 
63  Mo.  App.  648);  or  until  the  demised 
premises  shall  be  leased  to  another    (Be- 
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Adam,  Land.  &  T.  3d  ed.  cliap.  19,  §§  168, 
170,  pp.  584,  5S8;  Doe  ex  deni.  Waithman  v. 
Miles,  1  Starkie,  181,  4  Campb.  373;  16 
Revised  Rep.  805;  Crouch  r.  Parker,  40 
Barb.  94. 

liamm,  J.,  delivered  the  opinion  of  the 
court : 

Ejectment, — the  locus,  a  40,  viz,,  the 
southeast  quarter  of  the  southeast  quarter 
of  section  12,  township  25,  range  11  in 
Stoddard  county.  Ouster  as  of  January  2, 
1905.  Damages,  $100.  The  answer  was  a 
general  denial.  Plaintiff,  cast  below  and 
adjudged  to  take  nothing  by  its  writ  (de- 
fendant going  hence  without  day  and  re- 
covering his  cost),  sued  out  a  writ  of  error, 
and  the  case  is  here  on  that  writ. 


S.  B.  Hunter  is  the  common  source  of  ti- 
tle. He  owned  the  property  on  the  16th 
day  of  August,  1899,  when  he  executed  a 
contract  under  which  defendant  took,  held, 
and  now  holds  possession.  That  contract 
has  dual  features.  It  is  a  sale  of  certain 
property  and  a  lease  of  other  property,  and 
for  convenience  sake  will  be  called  a 
"lease."  That  lease  was  acknowledged  at 
the  time  and  subsequently  spread  of  record 
on  a  dispute  arising  over  its  terms,  viz., 
April,  1903.  Hunter  was  owner  and  land- 
lord on  the  28th  of  October,  1904.  On  that 
date  he  served  on  Norman  a  written  notice 
to  quit.  Subsequently  plaintiff  was  incor- 
porated and  took  over  Hunter's  real  estate 
in  Stoddard  county,  including  the  locus  in 
quo;  Hunter  owning  all  the  corporate  stock 


dell  V.  Clark,  151  111.  App.  419)  ;  or  sold 
(Lea  V.  Hernandez,  10  Tex.  137).  And 
see  also  Doyle  v.  Gibbs,  6  Lans.  180,  in 
which  the  letting  was  until  the  tenant's 
sick  wife  should  be  well  enough  to  move, 
but  in  which  it  is  said  that  the.  tenancy 
was  not  one  at  \v\\\  or  sufferance,  but  a 
mere  occupation  under  a  license. 

So,  also,  it  has  been  held  that  a  tenancy 
at  will  only  is  created  by  a  demise  for  as 
long  as  both  the  parties  shall  please  (Bishop 
of  Bath's  Case,  6  Coke,  35;  Richardson  v. 
Langridge,  4  Taunt,  128,  13  Revised  Rep. 
570,  25  Eng.  Rul.  Cas.  3);  or  at  the  will 
and  pleasure  of  the  lessor  (Rex  v.  Fil- 
longley,  1  T.  R.  458;  Doe  ex  dem.  Bastow  v.. 
Cox,  11  Q.  B.  122,  17  L.  J.  Q.  B.  N.  S.  3) ; 
or  for  such  a  time  as  may  be  agreeable  to 
both  (Murray  v.  Cherrington,  99  Mass. 
229)  ;  or  eo  long  as  the  parties  shall  mu- 
tually agree  (Say  v.  Stoddard,  27  Ohio  St. 
478)  ;  or  as  long  as  the  lessee  may  wish  to 
attend  to  the  premises  himself,  and  no 
longer  (Mhoon  v.  Drizzle,  14  N.  C.  [3  Dev. 
L.]  414)  ;  or  for  so  long  as  the  lessee  de- 
sires (Doe  ex  dem.  Pidgeon  v.  Richards, 
4  Ind.  374;  Appleton  v.  Buskirk,  67  Mich. 
407,  34  N.  W.  708;  Lyons  v.  Philadelphia 
&  R.  R.  Co.  209  Pa.  550,  58  Atl.  924;  Beau- 
champ  V.  Runnels,  35  Tex.  Civ.  App.  212, 
79    S.   W.    1105). 

But,  by  what  has  been  characterized  as 
a  species  o*  judicial  legislation,  a  periodic 
tenancy  may  grow  out  of  what,  strictly 
speaking,  is  a  tenancy  at  will. 

This  the  courts  will  do  if  they  can  find 
any  foundation  for  it  (Richardson  v.  Lang- 
ridge. 4  Taunt.  128,  13  Revised  Rep.  570, 
25  Eng.  Rul.  Cas.  3),  although  they  can- 
not where  the  parties  have  expressed  a  dif- 
ferent intention  (Doe  ex  dem.  Bastow  v. 
Cox,  11  Q.  B.  122,  17  L.  J.  Q.  B.  N.  S.  33. 

Thus,  a  tenancy  of  agricultural  lands  un- 
der &  parol  lease  for  two  years  certain, 
and  until  lessor  shall  want  possession  to 
improve  the  premises  or  to  deliver  them 
to  a  buyer  in  event  he  shall  make  a  sale, 
which,  being  within  the  statute  of  frauds, 
rendered  the  lessee  a  tenant  at  will,  is,  by 
construction  of  the  courts,  a  tenancy  from 
34  L.R.A.(N.S.) 


year  to  year.     Kroeger  v.  Bohrer,  116  Mo. 
App.  208,  91  S.  W.  169. 

A  tenancy  from  year  to  year,  determin- 
able at  the  will  of  either  party  by  giving 
the  requisite  notice,  is  created  by  a  lease 
for  a  term  of  years,  with  the  privilege  of 
occupying  for  such  further  time  after  the 
expiration  of  such  time  as  the  lessee  shall 
choose.  Western  Transp.  Co.  v.  Lansing, 
49  N.  Y.  499. 

A  lease  of  premises  on  which  was  erect- 
ed a  blast  furnace,  which  is  to  continue 
as  long  as  the  lessor  shall  receive  a  stipu- 
lated royalty,  and  which  is,  at  the  option 
of  the  lessor,  to  become  null  and  vo^d  un- 
less a  royalty  of  at  least  a  minimum  sum 
is  paid  annually,  and  stipulating  that  the 
lessor  would  allow  a  sum  exceeding  the 
first  year's  minimum  royalty  toward  the 
expense  of  putting  the  furnace  in  working 
condition,  creates  at  least  a  tenancy  from 
year  to  year,  and  not  a  tenancy  at  will 
merely.  Heck  v.  Borda,  3  Sadler  (Pa.)  324, 
18  W.  N.  C.  212,  6  Atl.  392. 

One  who  has  for  several  years  occupied 
premises  under  a  contract  that  he  sliall 
enjoy  the  property  at  a  certain  rent  un- 
til reimbursed  for  repairs  thereon  becomes 
a  tenant  from  year  to  year.  Thomas  v. 
Wright,  9  Serg.  &  R.  87. 

But  a  tenancy  from  year  to  year  can- 
not be  implied  from  occupancy  under  a 
lease  expressed  to  be  at  the  will  and  pleas- 
ure of  the  lessors  (Doe  ex  dem.  Bastow  v. 
Cox,  11  Q.  B.  122,  17  L.  J.  Q.  B.  N.  S.  3) ; 
and  the  mere  fact  that  a  tenancy  under 
an  agreement  that  the  lessee  shall  remain 
as  long  as  he  desires  runs  for  more  than 
a  year  does  not  change  its  character  as  a 
tenancy  at  will  (Lyons  v.  Philadelphia  & 
R.  R.  Co.  209  Pa.  560,  68  Atl.  924). 

And  a  tenancy  from  year  to  year  is  not 
created  by  presumption  of  law  where  there 
is  evidence  tending  to  show  that  the  les- 
sees declined  to  take  a  lease  for  two  years 
l>ecau8e  they  did  not  expect  to  be  in  businesd 
that  long,  but  agreed  to  lease  for  one  year 
and  as  much  longer  as  they  should  remain 
in  biisinesp.  Harty  v.  Harris,  120  N.  C.  408, 
27   S.   E.   90. 
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except  two  shares,  held,  one  eachy  by  Mrs. 
Hunter  and  a  Mr.  Harty.  There  are  several 
buildings  on  the  40,  and  there  is  evidence 
that  its  monthly  rental  value  is  $56.  The 
lease  is  a  contract  for  the  sale  of  timber 
on  other  lands  and  a  privilege  to  cut,  to- 
gether  with  a  tramroad,  a  right  of  way 
for  the  same  on  those  lands,  with  certain 
reservations  by  Hunter.  There  is  also  a 
letting  of  the  land  in  question.  The  lease, 
omitting  signatures,  runs  as  follows:  "This 
agreement  made  and  entered  into  this  16th 
day  of  August,  a.  d.  1899,  by  and  between 
Stephen  B.  Hunter,  of  the  county  of  Scott, 
and  state  of  Missouri,   party  of  the   first 


part,  and  W.  W.  Norman,  of  the  county  of 
Cape  Girardeau,  and  state  of  Missouri, 
party  of  the  second  part,  witnesseth:  That 
the  said  party  of  the  first  part,  in  oonsid- 
eration  of  the  sum  of  $1,300  to  him  paid 
by  the  said  party  of  the  second  part,  has 
this  day  sold  unto  the  said  party  of  the 
second  part,  does  by  these  presents  sell, 
assign,  and  transfer  unto  the  said  party  of 
th^  second  part,  all  timber,  tramroad,  and 
right  of  way,  on  the  following  lands,  to 
wit:  (Note.  Here  follows  the  description 
of  lands  in  sections  18,  19,  30,  and  31  in 
township  25,  range  12,  in  Stoddard  county.) 
The  said  first  party  reserves  the  right  to 


So,  also,  in  Reeve  v.  Thompson,  14  Ont. 
Rep.  490,  a  lease  at  a  rental  payable  an- 
nually, habendum  during  the  term  of  the 
occupancy  of  a  third  person  of  certain 
other  premises  as  tenant  of  the  lessee,  said 
term  fully  to  be  complete  and  ended  as  soon 
as  such  third  party  should  vacate  the 
premises  or  cease  to  reside  thereon,  was 
held  to  operate  to  create  a  tenancy  at  will 
until  payment  of  the  rent,  when  the  tenancy 
became  one  from  year  to  year. 

The  letting  of  a  store  at  a  monthly  rent 
until  wanted  by  the  lessor  is  not  within 
the  operation  of  a  statutory  provision  that, 
if  there  be  no  time  of  termination  for  a 
letting  agreed  upon,  it  shall  be  deemed  a 
letting  from  year  to  year;  but  rather  falls 
within  the  proviso  of  such  statute,  that 
in  any  case  of  a  letting  at  a  certain  rate 
per  month,  without  any  other  reference  as 
to  time,  the  letting  shall  be  deemed  a 
letting  from  month  to  month.  J.  B.  Bar- 
naby  Co.  v.  Johnson,  28  R.  I.  105,  65  Atl. 
013. 

Allusion  has  been  previously  made  to  the 
fact  that  an  instrument,  though  in  form  a 
lease,  may  nevertheless  opera^  as  a  grant 
of  a  freehold,  which  may  be  either  a  life 
estate,  terminable  by  the  happening  of  a 
contingency,  or  even  a  determinable  fee. 

Thus,  in  Reed  v.  Lewis,  74  Ind.  433,  it 
is  said:  "Formerly  in  case  of  uncertain 
leases  made  until  such  a  thing  be  done,  or 
so  long  as  such  a  thing  shall  continue,  if 
livery  of  seisin  were  made  upon  them  they 
might  have  been  good  leases,  for  life,  de- 
terminable upon  these  contingencies,  al- 
though not  good  leases  for  years.  Co.  Litt. 
45b.,  note  2.  They  were  bad  as  leases,  be- 
cause of  the  uncertainty  of  their  duration; 
they  could  not  pass  a  fee  for  want  of  the 
word  'heirs;*  they  were  therefore  held  to 
create  estates  tor  life." 

Accordingly,  the  court  in  that  case  ex- 
pressed the  opinion  that  as  the  word 
"heirs"  was  not  then  necessary  to  create 
a  fee,  and  as  every  grant  is  construed  most 
strongly  against  the  grantor,  who  conveys 
atl  he  has  unless  a  lesser  estate  is  ex- 
pressed, a  lease  to  continue  until  the  re- 
moval of  certain  machinery  from  the  prem- 
ises created  an  estate  in  fee,  determinable 
upon  the  happening  of  the  specified  contin- 
gency. 
34  L.R.A.(N.S.) 


So,  also,  in  Gilmore  v.  Hamilton,  83  Ind. 
196,  a  lease  for  such  time  as  a  lessee  might 
occupy  the  premises  for  a  sawmill  yard, 
which  could  not  be  construed  as  granting 
a  life  estate,  because  providing  for  heirs, 
executors,  administrators,  or  assiffns  of  the 
grantees  holding  over,  and  for  the  return 
of  possession  to  the  grantor,  his  heirs  or 
assigns,  was  held  to  be  a  grant  to  use  and 
occupy. 

But  see  also  in  this  connection,  Melhop 
V.  Meinhart,  70  Iowa,  685,  28  N.  W.  545, 
in  which  an  agreement  giving  the  right 
to  occupy  certain  premises  for  the  purpose 
of  carrying  on  the  business  of  a  creamery 
thereon,  and  for  the  term  of  as  long  as  said 
creamery  should  be  carried  on,  was  held  to 
confer  a  right  in  the  nature  of  a  mere  li- 
cense or  privilege,  which  must  be  treated 
as  a  mere  chattel  interest  in  the  land. 

And  see  also  Busch-Everett  Co.  v.  Vivian 
Oil  Co.  —  La.  — ,55  So.  565,  which  sus- 
tains the  validity  of  an  oil  lease  which  was 
to  continue  in  force  as  long  as  the  wells 
produced. 

In  Hurd  v.  Gushing,  7  Pick.  169,  a  lease 
of  premises  so  long  as  the  salt  works  then 
intended  to  be  erected  should  continue  to 
be  used  was  held  to  vest  a  life  estate  in  the 
lessee,  determinable  by  his  ceasing  to  oc- 
cupv  the  salt  works. 

In  Ely  V.  Randall,  68  Minn.  177,  70  N. 
W.  980,  where  a  lease  of  certain  premises 
for  the  term  of  five  years,  with  the  privi- 
lege of  holding  longer,  recited  that  a  con- 
sideration therefor  was  the  lessee's  covenant 
to  keep  a  postofRce  and  a  store  of  merchan- 
dise, and  that  if,  at  any  time,  such  lessee 
should  cease  to  keep  a  postofiice  and  a  store, 
then  the  lease  should  become  null  and  void, 
and  as  long  as  the  lessee  should  keep  his 
part  of  the  contract,  he  should  enjoy  pos- 
session, the  lease  was  held  to  be  for  such 
a  length  of  time  as  the  lessee  should  per- 
sonally perform  the  specified  conditions, 
which,  of  course,  could  not  be  longer  than 
the  period  of  his  natural  life. 

As  to  the  general  question  of  the  charac- 
ter of  an  estate  created  by  a  grant,  lease, 
or  devise  of  property  to  a  person  so  long 
as  he  shall  desire  to  live  upon  it,  or  de- 
vote it  to  a  particular  use,  see  Thompson 
▼.  Baxter,  21  L.R.A.(N.S.)   575,  and  note. 
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clear  and  fence  lands  m  said  section  18,  and 
to  deaden  timber  on  all  the  above  lands 
after  August  1,  1902.  Tliis  said  first  party 
also  leases  unto  the  said  second  party  for 
the  term  of  five  years,  free  of  rent,  except 
the  taxes,  all  of  the  southeast  quarter  of 
the  southeast  quarter  of  section  12,  in 
township  25,  range  11,  in  said  county  and 
state,  except  two  houses,  which  are  used 
by  tenants,  cultivating  lands  at  or  near 
Hunter's  switch,  together  with  the  privilege 
of  renting  the  last-named  lands  at  a  year- 
ly rent  of  $25  per  year,  after  the  expira- 
tion of  this  contract  until  mill  is  removed. 
This  contract  to  end  in  five  years  after  this 
date.  This  contract  is  subject  to  a  former 
contract  made  with  J.  B.  Livesay  by  S.  B. 
Hunter,  and  signed  to  Piatt  B.  D.  G.  Co. 
In  testimony  whereof,  the  said  parties,  to 
-these  presents,  have  hereunto,  and  also  to 
copy  thereof,  set  their  respective  hands  at 
,  on  the  day  first  above  written." 

Among  other  questions  raised  is  one  pred- 
icated of  the  terms  of  the  notice  to  quit. 
That  notice  was  served  by  the  sheriff,  and, 
omitting  signatures,  reads:  "To  W.  W. 
Norman.  You  are  hereby  notified  that  in- 
asmuch as  you  have  had  a  reasonable  time 
since  the  expiration  of  the  lease  existing 
between  us,  by  and  under  which  you  have 
bad  the  possession,  and  still  continue  in  the 
possession  thereof,  after  the  expiration  of 
said  lease  aforesaid,  of  the  following  de- 
scribed real  estate  belonging  to  me,  situate 
in  the  county  of  Stoddard  the  state  of 
Missouri,  to  wit:  The  southeast  quarter 
of  the  southeast  quarter  of  section  12, 
in  township  25,  north  of  range  11 
east,  in  which  to  remove  your  sawmill, 
factory,  goods,  chattels,  and  other  personal 
property  therefrom;  to  quit  the  possession 
of  said  premises,  and  to  remove  your  prop- 
erty and  effects  therefrom,  and  to  deliver 
the  possession  of  said  premises  to  my  agent, 
Mr.  A.  L.  Harty,  on  or  before  the  1st  day 
of  January,  1905,  together  with  all  the  mes- 
suages and  appurtenances  thereunto  belong- 
ing.   Dated  this  28  day  of  October,  1904.*' 

Defendant  has  a  sawmill  on  the  premises, 
and  did  have  a  "veneer  plant"  there;  but 
the  latter  burned  down.  He  is  running  the 
sawmill  occasionally,  and  a  little  store,  and 
his  employees  occupy  the  houses  on  the 
land,  say,  ten  in  number.  He  cut  and  used 
up  the  timber  covered  by  the  terms  of  his 
lease,  finishing  that  within  the  five  years 
prescribed.  At  the  time  of  executng  the 
lease,  defendant  owned  other  timber  in  the 
neighborhood,  but  has  since  sold  both  the 
land  and  the  timber.  After  the  contract  he 
bought  other  timber  in  the  stick,  which  he 
is  cutting  and  sawing,  claiming  possession 
of  the  locus  under  the  renewal  right  in  his 
lease.  Ete  has  released  possession  of  all  the 
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real  property  except  the  40  in  dispute  and 
the  right  of  way  for  his  tramroad.  Defend- 
ant has  paid  no  rent  on  the  40  after  the 
five-year  term  expired,  but  has  been  ready 
and  willing  to  pay,  and  has  notified  Hunter 
he  would  pay  on  demand,  but  no  demand 
has  been  made.  The  sawmill  had  formerly 
been  located  near  Sikeston  on  land  mort- 
gaged to  Hunter.  On  foreclosure  of  the 
mortgage.  Hunter  surrendered  the  mill  to 
Norman,  and  he  moved  it  on  the  40  in  dis- 
pute, where  it  still  remains. 

At  the  close  of  the  case,  plaintiff  asked 
the  following  instruction:  "The  court  in- 
structs that  the  lease  contract  imder  which 
defendant  claims  the  right  to  hold  the 
premises  sued  for  began  on  the  16th  day  of 
August,  1899,  and  ended  by  force  of  its  own 
provision  five  years  thereafter,  and  that  the 
clause  contained  in  said  contract  which 
reads:  Together  with  the  privilege  of  rent- 
ing the  last-named  lands  at  a  yearly  rental 
of  $25  per  year  after  the  expiration  of  this 
contract  until  mill  is  removed* — is  wholly 
inoperative  to  create  a  greater  estate  or 
right  of  possession  in  defendant  than  a 
mere  tenancy  at  will,  which  was  terminated 
by  the  notice  offered  in  evidence  prior  to  the 
institution  of  this  suit."  That  instruction 
was  refused.  Plaintiff  saved  the  point  and 
now  assigns  error  on  that  refusal.  Defend- 
ant asked  no  instrutions. 

Plaintiff  puts  all  eggs  in  one  basket  by 
submitting  the  case  on  the  proposition  that 
defendant's  holding,  after  the  expiration  of 
the  five-year  lease  term,  was  a  mere  tenancy 
at  will  which  was  terminated  by  the  notice 
to  quit.  In  other  words,  that  a  lease  not 
having  a  time  certain  for  Its  termination  is 
void,  and  the  person  holding  under  it  is  a 
mere  tenant  at  will;  that,  as  there  was  no 
time  fixed  at  which  the  sawmill  was  to  be 
moved,  th«  lease  is  void  qua  a  lease,  and 
the  law  stamps  upon  it  the  character  of  a 
tenancy  at  will. 

Coniray  for  defendant,  the  contentions  are 
three:  First,  that  the  lease  constituted  a 
tenancy  for  years,  and  entitled  defendant 
to  possession  until  he  removed  his  mill. 
Second,  if  that  be  not  so,  then,  under  the 
right  to  renew,  defendant  had  the  right  to 
a  renewal  for  at  least  one  year  after  the 
expiration  of  the  five-year  term,  and  that 
by  remaining  in  possession  he  became  a 
tenant  from  ^'^car  to  year,  and  entitled  to 
sixty  days'  notice  before  the  beginning  of 
the  next  year.  And,  third,  if  that  be  not 
so,  then  the  notice  to  quit  was  not  as  ex- 
plicit and  positive  as  required  by  law,  even 
for  a  tenancy  at  will;  therefore  it  was 
inoperative  as  a  notice  to  quit,  and  the 
suit  was  premature. 

Plaintiff  does  not  agree  to  the  foregoing 
trio,  by  or  large,  in  whole  or  part.     In  a 
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reply  brief  its  counsel  develop  counter  con- 
tentions, to  be  presently  considered  in  the 
course  of  this  opinion. 

The  foregoing  is  sufficient  outline  state- 
ment of  the  facts  and  propositions  in  judg- 
ment. 

1.  The  lease  reads  that,  for  the  payment 
of  taxes  as  rent,  Hunter  "leases"  to  Norman 
for  the  term  of  five  years  (that  is,  com- 
mencing on  the  16th  day  of  August,  1899) 
the  40,  with  certain  reservations.  Then 
follows  the  clause  on  which  the  controversy 
hinges,  viz.,  "together  with  the  privilege  of 
renting  the  last-named  lands  at  a  yearly 
rental  of  $25,  .  .  .  after  the  expiration 
of  this  contract  until  the  mill  is  removed." 

Counsel  raise  no  question  whether  the 
clause  is  a  lease  or  a  mere  contract  for  the 
renewal  of  a  lease.  Tliey  do  not  ask  the 
case  to  ride  ofT  on  any  of  the  nice  distinc- 
tions indulged  by  courts  in  determining  such 
question.  They  treat  the  provision  as  re- 
quiring no  new  or  other  lease  if  it  U  to  be 
construed,  in  the  light  of  correct  legal  prin  • 
ciples,  as  contemplating  or  agreeing  to  a 
tenancy  for  years.  We  therefore  adopt  that 
view  of  it  in  disposing  of  the  first  question, 
namely:  Are  the  terms  apt  and  operative 
to  create  (or  call  for)  a  tenancy  for  years? 

We  have  come  to  the  conclusion  the  ten- 
ancy is  not  for  years.  This,  because:  The 
old  learning  on  the  matter  throws  a  dry 
light  and  remains  a  live  verity  of  modern 
law.  Attending  to  that,  thus  saith  Little- 
ton:   "Tenant  for  terme  of  veares  is  where 

ft 

a  man  letteth  lands  or  tenements  to  another 
for  terme  of  certaine  yearcs,  after  the  num- 
ber of  yearcs  that  is  accorded  between  the 
lesser  and  the  lessee."  1  Co.  Litt.  19th 
London  ed.  §§58 — 43b.  In  commenting  on 
the  phrase,  "of  cert»ine  yeares,"  Sir  Ed- 
ward says  (45b) :  "For  regularly  in  every 
lease  for  yeares  the  terme  must  have  a 
certaine  beginning  and  a  certaine  end. 
,  .  ,  And  Littleton  ia  here  to  be  under- 
stood, first,  that  the  yeares  must  be  cer- 
taine when  the  lease  is  to  take  effect  in  in- 
terest or  possession.  For  before  it  takes 
effect  in  possession  or  interest,  it  may 
depend  upon  an  uncertainty,  viz.,  upon  a 
possible  contingent  before  it  begin  in  pos- 
session or  interest,  or  upon  a  limitation  or 
condition  subsequent.  Secondly,  albeit  there 
appeare  no  certainty  of  yeares  in  the  lease, 
yet,  if  by  reference  to  a  certainty  it  may 
be  made  certaine,  it  sufficeth.  Quia  id  cer- 
turn  est  quod  certum  reddi  potest."  He  then 
proceeds  to  give  many  quaint  hypothetical 
cases  which  would  make  the  term  certain 
and  its  period  determinate,  and  others  hav- 
ing a  contrary  eff"ect  and  obnoxious  to  the 
certainty  of  term  required  in  a  tenancy 
for  years.  Of  the  latter,  this:  "If  the 
parson  of  D.  make  a  lease  of  his  glebe  for 
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so  many  yeares  as  he  shall  be  parson  there, 
this  cannot  be  made  certaine  by  any  meanca." 
Flintoff  says  (2  Flintoff,  Real  Prop.  203)  : 
"Every  estate  which  must  expire  at  a 
period  certain  and  prefixed,  by  whatever 
words  created,  is  an  estate  for  years.  And 
therefore  this  state  is  frequently  called  a 
term,  terminus,  because  its  duration  or  con- 
tinuance is  bounded,  limited,  and  deter- 
mined; for  every  such  estate  must  have  a 
certain  beginning  and  certain  end."  That 
author,  in  commenting,  also  applies  the  max- 
im, "That  is  certain  which  can  be  made 
certain."  Preston  says  (2  Preston,  Con  v. 
pp.  158  et  seq.):  "In  regard  to  leases  for 
years,  the  text-books  seem  to  propounds  the 
rule  that  every  lease  for  years  shall  have  a 
certain  commencement  and  a  certain  con- 
tinuance. It  is  essential  that  the  time  of 
duration  of  every  lease  for  years  shall  be 
measured  by  fixed  periods,  as  by  years, 
months,  weeks,  days,  hours,  minutes,  or  the 
like."  And  again  (159  et  seq.):  "When 
it  is  said,  ...  in  the  language  of  Lord 
Coke,  'regularly  in  every  lease  for  years, 
the  term  must  have  a  certain  beginning  and 
a  certain  end,'  this  is  to  be  understood  in 
its  legal  and  technical  sense.  The  only 
circumstance  required  in  limitations  of 
terms  for  years  is  that  a  precise  time  shall 
be  fixed  for  the  continuance  of  the  terms; 
so  that,  when  the  commencement  of  the 
term  is  ascertained,  the  period  of  determin- 
ation, by  affluxion  of  time,  may  be  known 
with  certainty.  In  the  first  place,  a  term 
may  be  limited  to  commence  from  the  date 
of  the  deed,  or  from  a  future  period,  or 
upon  an  event,  or  upon  such  one  of  sev* 
oral  events  as  shall  first  happen."  Speaking 
to  the  same  point,  Washburn  says  (1 
Washb.  Real  Prop.  5th  ed.  470) :  "The  only 
circumstaiioes  rec[uired  in  these  limita- 
tions of  terms  of  years  is  that  a  precise 
time  shall  be  fixed  for  the  continuance  of 
the  term,  so  that,  when  the  commencenic^nt 
of  the  term  is  ascertained,  the  period  of  de- 
termination by  afflux  ion  of  time  may  be 
known  with  certainty." 

In  applying  the  foregoing  definitions  and 
principles,  the  rule  seems  to  be  that,  if  the 
term  is  to  commence  on  the  happening  of 
an  event  uncertain  as  to  time  (for  example, 
the  completion  of  a  house),  it  will  be  a  good 
tenancy  for  years  when  possession  has  been 
taken  after  the  event.  Thi^,  provided  the 
end  of  the  term  is  fixed  with  certainty  or 
by  some  reference  or  call  to  a  certainty, 
thereby  making  the  period  determinate. 
But  if  the  end  be  not  certain,  or  cannot  be 
made  certain  by  the  maxim,  Id  certum  est 
quod,  etc.,  then  a  tenancy  for  years  ia  not 
created,  for  the  lease  violates  the  definition 
of  such   tenancy   in  essential   matter. 

In   Western   Transp.   Co.  r.   Lansing,   49 
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N.  Y.  499,  it  was  held  that  a  lease  for 
fifteen  years  at  a  yearly  rental  of  $30, 
"with  privilege  of  keeping  and  occupying 
said  lots  for  such  further  time,  after  the 
expiration  of  said  term,  as  said  party  of 
the  second  part  .  .  .  shall  choose  or 
elect,  yielding  and  paying  therefor  the  same 
rent,"  did  not  create  a  tenancy  for  years, 
because  of  the  uncertainty  in  the  end  of 
the  term.  The  same  conclusion  was  reached 
in  Murray  v.  Cherrington,  99  Mass.  229, 
where  one  of  the  uncertainties  was  in  the 
duration  of  the  term,  which  arose  from  a 
stipulation  "that  if,  after  two  years  from 
the  time  when  the  lessee  should  move  into 
the  house,  the  lessor  should  wish  to  live 
there,  he  might  do  so,  and  the  lessee  might 
then  retain,  if  he.  should  desire,  certain 
rooms,  'for  such  a  term  as  may  be  agreeable 
to  U8  both.'"  In  Corby  v.  McSpadden,  63 
Mo.  App.  648,  the  term  ran  "until  the 
party  of  the  first  part  is  prepared  to  im- 
prove the  ground  with  new  buildings."  The 
question  to  be  decided  was  what  kind  of  a 
lease  that  uncertainty  created,  and  the 
lease  was  held  void  for  any  other  purpose 
than  a  tenancy  at  will.  See  Hobart  v. 
Murray,  54  Mo.  App.  loc.  cit.  255. 

Cases  relating  to  uncertainty  in  the  com- 
mencement of  a  term,  which  uncertainty 
has  been  removed  by  the  happening  of  an 
event,  and  where  the  end  of  the  term  is  not 
left  at  the  caprice,  whim,  or  will  of  either 
party,  are  not  in  point.  Many  of  them  may 
be  found.  For  example :  Hammond  v.  Bar- 
ton, 93  Wis.  183,  67  N.  W.  412;  Colclough 
V.  Carpelcs,  89  Wis.  239,  61  N.  W.  836; 
Clarke  v.  Spaulding,  20  N.  H.  313;  Western 
Boot  &  Shoe  Co.  v.  Gannon,  50  Mo.  App. 
642;  McClain  v.  Abshire,  72  Mo.  App.  loc. 
cit.  399.  Such  is  the  general  doctrine  (1 
McAdam,  Land.  &  T.  §  168,  p.  646),  and 
that  doctrine  is  bodied  forth  in  the  old 
learning  heretofore  quoted  from  Coke  and 
Preston. 

In  our  case  nothing  could  be  more  un- 
certain than  the  end  of  the  term.  The  un- 
certainty indulged  in  is  the  very  sum  of  the 
whole  brood  of  uncertainties.  What  does 
the  phrase  "until  the  mill  is  removed" 
mean?  By  whom  is  it  to  be  removed?  On 
what  contingency  it  is  to  be  removed?  Sup- 
pose it  be  never  removed,  what  then?  Does 
the  word  "mill"  mean  merely  the  physical 
structure,  or  does  it  mean  a  going  sawmill? 
If  the  former,  would  it  be  removed  if  left 
lifeless  to  rot  on  the  ground?  If  the  latter, 
did  the  parties  contemplate  that  Norman 
bought  timber  from  Hunter,  and,  when  that 
timber  was  cut  and  manufactured  with  rea- 
sonable diligence  into  lumber  or  otherwise, 
the  mill  was  to  be  moved,  or  did  they  mean 
that  it  was  to  be  moved  when  Norman 
sawed  that  timber  and  other  timber  he  then 
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owned,  or  timber  that  he  might  thereafter 
own,  or  when  timber  that  might  be  brought 
to  his  mill  to  be  sawed  for  a  price  or  on  the 
shares  was  exhausted,  or  when  all  the  ac- 
cessible saw  timber  in  the  region  was  ex- 
hausted? But  it  is  idle  to  speculate  when  it 
is  out  of  the  question  for  speculation  to 
result  in  any  sensible  working  hypothesis. 
The  parties  voluntarily  left  the  matter  in 
impenetrable  obscurity  and  uncertainty. 
Without  guidepost  to  a  right  goal  of  inter- 
pretation, we  leave  it  where  they  left  it. 

If  the  body  of  the  lease  had  shown  the 
end  of  the  term  by  the  use  of  language  in- 
dicating that  the  lease  was  for  a  definite 
purpose,  and  when  that  purpose  was  sub- 
served the  lease  was  at  an  end,  as  in  Con- 
servative Realty  Co.  v.  St.  Louis  Brewing 
Asso.  133  Mo.  App.  261,  113  6.  W.  229, 
cited  and  relied  on  by  counsel  for  defend- 
ant, we  would  have  a  different  case  to  deal 
with.  There  the  lease  was  its  own  inter- 
preter. That  case  falls  within  a  cla«8  dealt 
with  in  the  books,  where  the  lease  tells 
its  own  rounded  story.  For  instance,  if  A, 
owing  B  $1,000,  demises  property  to  him 
for  a  term  which  will  produce  that  amount 
at  a  certain  named  rental,  or  where  the 
term  becomes  determinate  by  using  the 
rental  as  a  divisor  and  a  total  sum  named 
as  a  dividend,  thereby  resulting  in  a  definite 
term  by  way  of  a  quotient,  or  other  cases 
where  the  lease  terminates  by  a  collateral 
and  named  or  implied  event,  which,  when  it 
happens,  clearly  conserves  and  fulfils  the 
object  of  the  tenancy. 

2.  The  next  question  is:  Was  it  a  ten- 
ancy at  will  or  from  year  to  year? 

If  we  should  conclude  that  the  tenancy 
was  at  the  will  of  Norman,  it  would  follow 
as  a  sequence  that  it  was  also  at  the  will 
of  Hunter;  for  wills  run  in  pairs,  in  ten> 
ancies  at  will,  by  implication  of  law.  Says 
Coke  (supra,  55a,  §  68):  "'Tenant  at  will 
is,  where  lands  or  tenements  are  let  by  one 
man  to  another,  to  have  and  to  hold  to  him 
at  the  will  of  the  lessor,  etc.*  It  is  regular- 
ly true  that  every  lease  at  will  must  in  law 
be  at  the  will  of  both  parties;  and  there- 
fore when  the  lease  is  made,  to  have  and  to 
hold  at  the  will  of  the  lessor,  the  law  im- 
ply eth  it  to  be  at  the  will  of  the  lessee  also; 
for  it  cannot  be  only  at  the  will  of  the  les- 
sor, but  it  must  be  at  the  will  of  the  lessee 
also.  And  so  it  is  when  the  lease  is  made 
to  have  and  to  hold  at  the  will  of  the  lea- 
see, this  must  be  also  at  the  will  of  the  les- 
sor; and  BO  are  all  the  bookes  that  seeme 
prima  facie  to  diHer,  clecrly  reconciled." 

The  rule  announced  by  Sir  Edward  ia 
the  rule  applied  in  modern  law.  I  Wood, 
Land.  &  T.  2d  ed.  p.  44;  Corby  v.  McSpad- 
den, 63  "Mo.  App.,  loc.  cit.  652,  653.  Here 
Hunter,  at  his  own  will,  assumed  to  termin- 
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ate  the  tenancy.  He  might  do  that  under 
Sir  Edward's  rule,  even  althoujyh  we  might 
well  conclude  the  contract  points  to  the  exer- 
cise of  the  will  of  Norman.  We  have  no 
difficulty  on  that  score,  but  the  question 
whether  the  tenancy  is  at  will  or  from  year 
to  year  is  not  so  easily  solved.  The  Corby 
Case  is  not  conclusive  on  that  matter;  for 
the  lease  in  judgment  in  that  case  was  a 
city  lease,  and  the  statute  and  the  common 
sense  of  the  thing  makes  a  distinction  be- 
tween leases  in  the  city  and  leases  of  farm- 
ing lands.  Rev.  Stat.  1909,  §§  7882,  7883. 
In  the  case  of  agricultural  lands,  crops 
have  to  be  reconed  with,  and  equities  arise 
the  law  undertakes  to  settle.  This  is  not 
a  case  where  the  defendant  wrongfully  en- 
tered on  the  land,  nor  is  it  a  case  where  he, 
in  disobedience  of  the  plain  terms  of  his 
written  lease,  wrongfully  held  over.  The 
holding  of  Norman  has  at  least  the  grace 
of  holding  over  on  an  implied  invitation  of 
his  landlord,  extended  to  him  in  his  lease, 
however  ineffectual  that  invitation  may  be 
in  point  of  strict  law  to  create  a  tenancy  for 
years.  To  apply  the  doctrine  of  a  tenancy 
at  will,  to  be  terminated  between  seasons, 
on  notice,  would  likely  result  harshly  and 
unjustly.  I  have  read  of  a  rhyming  adage 
on  the  walls  of  the  Third  Provincial  Tribu- 
nal at  Berlin,  which  is  applicable  here  as 
translated  liberally  by  a  scholar,  viz.: 
"If  two  opinions  split  the  way, 
Hear  what  your  conscience  bas  to  say.** 
(Schwankst  zwischen  Nelgung  du  und  Pflicht, 
Horch  auf,  was  deyn  Gewissen   Bprlcht.) 

But — and  somewhat  closer  to  the  point — 
Wood  says  (1  Wood,  Land.  &  T.  2d  ed.  pp. 
49  ct  seq.) :  "In  order  to  convert  a  ten- 
ancy for  an  uncertain  period  into  a  tenancy 
from  year  to  year,  there  must  be  a  reserva- 
tion of  annual  rent;  and  unless  there  is 
such  a  reservation  the  tenancy  is  prima 
facie  only  a  tenancy  at  will."  And  again 
(pages  52,  53):  "It  may  be  said  that 
prima  facie  leases  indefinite  as  to  the  term 
merely  create  a  tenancy  at  will;  and  only 
a  reservation  of  annual  rent  converts  them 
in  leases  from  year  to  year.  .  .  .  And 
the  courts  latterly  are  inclined  to  construe 
all  leases  at  will  at  an  annual  rent,  as 
leases  from  year  to  year," — this  latter  doc- 
trine, however,  in  the  absence  of  an  express 
provision  creating  only  a  tenancy  at  will. 
"The  courts  are  desirous  to  presume  a  ten- 
ancy from  year  to  year  where  parties  do 
not  express  a  different  intention,"  says 
Lord  Denman,  Ch.  J.,  in  Doe  ex  dem.  Bas- 
tow  V.  Cox,  11  Q.  B.  122,  17  L.  J.  Q.  B.  N.  S. 
3,  "but,"  he  continues,  "here  they  have  ex- 
pressed it."    And  in  Western  Transp.  Co.  v. 
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Lansing,  49  N.  Y.  499,  Folger,  J.,  refers  to 
the  same  doctrine  in  this  way:  "For  the 
courts  do  not  willingly  construe  demises, 
where  no  certain  term  is  mentioned,  to  \m 
tenancies  at  will,  and  incline  to  hold  them 
to  be  from  year  to  year,  especially  where 
an  annual  rent  is  reserved," — citing  Jack- 
son ex  dem.  Livingston  v.  Bryan,  1  Johns. 
322.  In  his  case  an  annual  rent  was  re- 
served. In  the  case  at  bar  an  annual  rent 
was  reserved,  viz,,  $25.  And,  while  the 
cases  are  not  in  accord,  yet  we  think  the 
doctrine  announced  above  is  safer  and  more 
likely  to  result  in  meeting  the  rounded  end^s 
of  justice  in  such  cases  as  the  instant  one. 
It  gives  time  to  untie,  and  not  cut,  the 
knot  binding  them  together,  and  thereby 
to  disentangle  their  relations  in  an  orderly 
fashion,  with  as  little  damage  as  may  be. 
We  have  been  cited  to  no  case  in  Missouri, 
and  know  of  none,  in  the  way  of  that  con- 
clusion. Accordingly  we  rule  that,  under 
the  facts  in  judgment,  the  tenancy  created 
was  one  from  year  to  year.  It  follows  that 
it  could  be  terminated  only  in  the  way  and 
by  the  notice  provided  by  statute  for  ter- 
minating tenancies  from  year  to  year. 

3.  Counsel  insist  the  notice  was  inopera- 
tive, in  that,  though  a  tenancy  at  will  be 
held  to  exist,  it  was  not  sufficiently  ex- 
plicit and  positive  to  require  defendant  to 
move.  They  cite  us  to  Ayres  v.  Draper, 
11  Mo.  548;  Columbia  Brewing  Co.  v.  Mil- 
ler, 124  Mo.  App.  384,  101  S.  W.  711;  Tay- 
lor, Land.  &  T.  7th  e^  S  438.  But  we  need 
not  pursue  the  matter.  The  notice  some- 
what lacks  grammatical  sequence  and  coher- 
ence in  a  sentence,  for  that  the  latter  part 
does  not  syntactically  correspond  with  the 
first  part,  yet  we  doubt  much  if  defendant 
could  or  did  misunderstand  it.  It  takes 
the  trained  and  analytical  mind  of  a  law- 
3'er  or  grammarian  to  pick  flaws  with  it. 
It  must  be  subjected  to  the  acid  test  to 
make  it  bad.  But,  were  we  to  hold  it  to 
verily  be  that  '  formidable  looking  and 
sounding  thing  yclept  (among  the  ultra 
learned  in  college  towns  in  Missouri)  an 
"anacoluthon,"  yet  (to  use  the  venerable 
language  of  the  law)  it  has  now  become 
functus  officio;  hence  this  court  need  not 
meddle  with  it.  If  another  notice  is  served, 
it  will  not  be  likely  to  be  so  rich  in  mere 
whereas  and  recital  amidships  as  to  obscure 
the  sense  and  blunt  the  point  of  it. 

The  premises  all  considered,  the  judgment 
is  affirmed. 

All  concur,  except  Valllant,  J.,  who  is 

absent. 


1911. 
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PAULINE  SCHNATTERER,  Plff.  in  Err., 

V. 

LOUIS  BAMBERGER  et  al. 

(— N.  J.— ,  79  Atl.  324.) 

Negligence  —  unsafe  store  —absence  or 
notice  —  liability. 

1.  The  defendant  kept  a  department  store, 
in  which  was  a  stairway  connecting  the  first 
floor  with  the  basement,  for  the  use  of  its 
customers.  The  plaintiff  testified  that,  in 
treading  on  one  of  the  steps  in  going  down 
the  stairway,  the  heel  of  her  shoe  caught  in 
a  brass  nosing  (originally  attached  to  the 
edge  of  the  wooden  step,  to  prevent  its 
wear),  which  was  loose,  but  was  not  then 
noticed  by  her,  causing  her  to  trip  and  fall 
downstairs,  and  it  was  held  that,  when  the 
plaintiff  rested  her  case,  the  evidence  failed 
to  show  the  storekeeper  had  been  guilty  of 
any  want  of  reasonable  care  in  keeping  the 
stairway  safe  for  her  use,  for  the  reason  it 
had  not  appeared  that  the  defect  which  she 
said  had  caused  her  to  trip  and  fall  had 
(a),  in  fact,  been  brought  to  the  notice  of 
the  storekeeper  before  the  accident;  or  (b) 
had  existed  for  such  a  length  of  time  as  to 
charge  the  storekeeper  with  notice  thereof. 
In  the  absence  of  proof  of  one  of  these  con- 
ditions, a  prima  facie  case  that  defendant 
had  been  guilty  of  negligence  was  not  estab- 
lished. 

Same  •—  care  required. 

2.  The  defendant  was  not  an  insurer 
against  Accidents,  and  its  duty  to  the  plain- 
tiff was  satisfied  when  it  had  used  reason- 
able care  to  maintain  its  store  passages  in 
a  condition  safe  for  her  proper  use. 

Trial  •—  qnestion  for  court  •—  negligence 
of  storekeeper. 

3.  The  question  of  what  shall  suffice  to 
constitute  the  reasonable  period  of  time 
within  which  the  failure  of  the  storekeeper 
to  make  proper  inspection  of  his  floors  and 
stairways  in  order  to  discover  and  remedy 
dangerous  defects  in  them  before  he  is 
chargeable  with  responsibility  for  accidents 
of  the  present  nature  is  one  which,  in  caseb 
where  the  facts  are  undisputed,  and  dif- 
ferent inferences  cannot  reasonably  be 
drawn  from  the  same  facts,  is  for  the  court, 
and  not  for  the  jury,  to  determine. 

(March  17,  1911.) 

Headnotes  by  Vbedenbubgh,  J. 

Note.  •— As  to  duty  of  storekeeper  or 
shopkeeper  towards  customer  as  to  condi- 
tion of  premises,  see  note  to  McDermott  v. 
Sallaway,  21  L.R.A.(N.S.)  456,  and  th" 
subsequent  cases  of  Lord  v.  Sherer  Dry 
Goods  Co.  27  L.R.A.(N.S.)  232.  And  Chil- 
berg  V.  Standard  Furniture  Co.  post,  1079. 

For  applicability  of  rule  res  ipsa  loqui- 
fur,  as  between  storekeeper  and  customer, 
see    note    to    Anderson    v.    McCarthy    Dry 
Goods  Co.  16  L.R.A.(N.S.)   931. 
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ERROR  to  the  Supreme  Court  to  review 
a  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  a 
customer  in  defendant's  store,  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abner  Kallsh  and  Samuel 
Kalish,  Jr.,  for  plaintiff  in  error. 

Mr.  Edward  M.  Colle  for  defendants  u\ 
error. 

Vredenbnrgh,  J.,  delivered  the  opinion 
of  the  court: 

Between  the  hours  of  8  and  9  o'clock  of 
Saturday  night,  April  24,  1909,  the  plain- 
tiff, while  shopping  with  a  lady  companion 
in  the  defendant's  large  department  store 
in  Newark,  New  Jersey,  and  proceeding 
down  the  stair  or  passageway  leading  from 
the  first  floor  to  the  basement,  stepped  upon 
the  third  step  from  the  top  of  the  stair, 
tripped,  and  fell  down  the  stairway,  sus- 
taining the  injury  for  which  she  has 
brought  suit. 

The  plaintiff  claims  her  fall  was  caused 
by  a  loosened  brass  edging  or  nosing  origi- 
nally fa'^tened  by  screws  to  the  outer  edge 
of  the  step  for  the  protection  of  the  wood 
from  wear,  and  was,  as  the  testimony  of 
the  plaintiff's  brother  (who  saw  it  on  the 
Monday  following  the  accident)  states, 
about  i  of  an  inch  in  thickness,  by  about  1 
inch  in  width.  The  precise  negligence  im- 
puted by  the  plaintiff  to  the  defendant  is 
not  that  it  had  originally  improperly  con- 
structed this  metal  strip  upon  the  step, 
but  that,  since  its  construction,  the  com- 
pany had  suffered  it  to  become  loosened 
from  the  step,  and  raised  to  an  extent  suf- 
ficient to  catch  the  heel  of  her  shoe  as  she 
trod  upon  the  step.  In  her  testimony  she 
thus  particularizes  the  accident:  That 
when  she  went  down  the  stairs  she  did  not, 
either  before  or  at  the  time  of  her  fall, 
notice  the  brass  was  loosened,  but  that 
when  she  and  her  companion  returned  up- 
stairs, about  a  half  hour  later,  she  ex- 
amined the  stop,  and  found,  to  use  her 
words,  "this  brass  they  had  on  the  edge  was 
loose  on  it,  and  it  was  kind  of  raised,  and 
my  heel  caught  in  it;"  that  the  nosing  piece 
was  about  |  of  an  inch  away  from  the  step, 
and  about  the  same  distance  above  the  level 
of  it.  Iler  companion  (Miss  Ingram)  also 
testified  that  they  went  downstairs  to- 
gether, and  she  did  not  then  notice  what 
caused  plaintiff's  fall,  but  that  when  they 
came  back  upstairs  she  noticed  the  brass 
was  loose.  No  witness  savs  that  this  con- 
dition  existed  prior  to  the  time  of  the  oc- 
currence of  the  accident,  nor  was  there  any 
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evidence  that  the  step  was  in  prior  disre- 
pair in  any  respect. 

The  brief  of  the  plaintiff  in  error  con- 
cedes the  fact  to  be,  as  the  evidence  also 
shows,  that  "this  stairway  was  used  every 
day  by  a  large  concourse  of  people." 
Doubtlessly  the  shoes  upon  the  feet  of 
countless  numbers  of  persons  were  con- 
tinually subjecting  the  brass  nosing  to  wear 
and  tear,  and  of  necessity  at  some  time 
during  such  wear  a  weakening  of  its  fasten- 
ings to  the  step  would  occur  before  they 
became  loosened.  In  the  present  instance, 
for  aught  that  appears  to  the  contrary,  it 
may  readily  have  happened  that  the  act  of 
the  plaintiff  in  placing  her  weight  upon  the 
metal  nosing  was  the  first  force  to  produce 
this  loosened  condition;  but,  if  not,  the  ac- 
cident is  no  proof  that  the  nosing  piece  had 
been  in  the  condition  testified  to  at  a  period 
so  long  before  the  accident  as  to  charge 
the  defendant  with  notice  of  it.  There  is 
nothing  in  the  evidence  to  justify  the  in- 
ference that  the  company  had  at  any  time 
before  the  accident  either  knowledge  or 
notice  of  such  defect.  Nor  was  there  any 
proof  that  it  had  failed  or  neglected  to 
make  proper  inspection  of  the  stairway  in 
order  to  discover  and  remedy  any  defect. 
While  the  rule  of  law  is  undoubted  that  in 
such  cases  the  defendant  company  owes  the 
duty  to  its  customer  to  exercise  reasonable 
care  to  keep  its  store  in  a  safe  condition  for 
the  use  of  its  customers,  and  if  the  latter 
be  injured  in  consequence  of  the  defendant's 
failure  to  perform  that  duty,  it  is  responsi- 
ble for  the  consequences,  yet  what,  under 
the  undisputed  circumstances,  constituted 
the  exercise  of  reasonable  care  by  the  own- 
er of  the  premises,  was  the  pivotal  ques- 
tion to  be  solved  in  this  case  by  the  trial 
court  upon  the  motion  to  nonsuit 

When  the  plaintiff  rested  her  case,  it 
had  not  appeared  that  the  defendant  com- 
pany had  been  guilty  of  any  want  of 
reasonable  care  in  the  keeping  of  its  store 
safe  for  her  use,  for  the  reason  that  she 
had  failed  to  show  that  the  defective  con- 
dition of  the  brass  edging  which  she  said 
existed  on  the  night  of  the  accident  of  April 
24th  had  either  (a)  been  in  fact  brought 
to  the  previous  notice  of  the  defendant,  or, 
failing  in  proof  of  such  actual  notice,  that 
(b)  the  defect  had  existed  for  such  space 
of  time  before  that  occurrence  as  would 
have  afforded  the  company  sufficient  oppor- 
tunity to  make  proper  inspection  of  its 
stairways  to  ascertain  their  condition  as  to 
safety,  and  to  repair  their  defects.  In  the 
absence  of  proof  of  either,  the  legal  pre- 
sumption is  that  defendant  had  used 
reasonable  care.  It  need  hardly  be  added 
that  the  company  was  not  an  insurer  of 
the  safety  of  its  customers  against  accidents 
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happening  to  them  while  walking  or  run- 
ning up  and  down  its  stairways  in  its 
store.  Its  duty  to  the  plaintiff  was  satis- 
tied  when  it  used  reasonable  care  to  main- 
tain them  in  a  condition  safe  for  her  proper 
use. 

Tlic  following  decisions  rendered  in  this 
state  in  actions  between  landlord  and  ten- 
ant, in  which  the  tenant  brought  suit 
against  his  landlord  for  injuries  arising 
from  the  failure  of  the  latter  to  keep  in 
safe  repair  the  rented  premises,  involve 
principles  analogous  to  those  where  the 
relative  rights  and  duties  of  customer  and 
storekeeper  are  at  stake,  and  will  be  found 
to  sustain  the  rules  just  declared:  Johnson 
v.  Lembeck  &  B.  E.  Brewing  Co.  76  N,  J. 
L.  282,  68  Atl.  85;  Timlan  v.  Dilworth,  76 
N.  J.  L.  5G8,  71  Atl.  33;  Frank  v.  Conradi, 
60  N.  J.  L.  23,  11  Atl.  480.  In  De  Mateo 
V.  Perauo, —  N.  J.  — ,  78  Atl.  162,  evidence 
of  the  previous  knowledge  of  the  land- 
lord of  the  defective  condition  of  the  roof 
leader  in  question  was  deemed,  in  the  opin- 
ion of  tiiis  court,  to  be  an  element  essential 
to  carry  the  case  to  the  jury.  In  Timlan 
V.  Dilworth,  76  N.  J.  L.  568,  71  Atl.  33,  the 
action  was  by  the  tenant  against  her  land- 
lord for  the  latter's  negligence  in  not  re- 
pairing a  dumb  waiter  which  fell  and  in- 
jured the  tenant,  and  this  court  held  that 
the  landlord's  failure  to  make  an  inspec- 
tion for  the  purposes  of  discovery  and 
remedy  of  the  apparatus  in  question  in  the 
brief  interim  between  the  taking  of  title 
and  the  occurrence  of  the  accident  was  not 
a  failure  to  make  an  inspection  within  a 
reasonable  time,  and  that  to  leave  this 
question  to  the  jury  was  error. 

This  case  also  holds  that,  when  the  facts 
are  undisputed,  and  different  infereneea 
cannot  reasonably  be  drawn  from  the  same 
facts,  what  is  a  reasonable  time  for  in- 
spection is  a  question  for  the  court,  not  for 
the  jury.  The  following  cases,  decided  in 
other  jurisdictions,  will  be  found  to  be 
pertinent:  Joshua  v.  Breithaupt,  90  N.  Y. 
Supp.  1053;  McCabe  v.  Kastens,  11  Misc. 
272,  32  N.  Y.  Supp.  249;  Henkel  v.  Murr, 
31  Hun,  28;  Idel  v.  Mitchell,  158  N.  Y.  134, 
52  N.  E.  740.  In  Toland  v.  Paine  Furni- 
ture Co.  176  Mass.  476,  56  N.  E.  608,  the 
plaintiff  was  injured  by  falling  downstairs 
in  defendant's  store,  and  the  insistment 
under  the  evidence  was  that  a  mat  at  the 
top  of  the  stairs,  which  was  curled  up  at 
the  end,  caused  her  to  trip  and  fall.  The 
court  held  that  the  plaintiff  had  not  sus- 
tained the  burden  of  showing  that  the  de- 
fect, if  there  was  one,  had  existed  so  long 
before  the  accident  that  the  defendant,  in 
the  exercise  of  reasonable  care,  ought  t^ 
have  known  of  it  and  remedied  it. 

The  judgment  below  should  be  affirmed. 


lUlI. 


CHILBERG  V.  STANDARD  FURNITURE  CO. 


1079 


WASHINGTON  SUPREMIC  COURT. 

MATILDA  C.  CHILBERG  et  al.,  Respts., 

V. 

STANDARD    FURNITURE    COMPANY, 

Appt. 

(—  Wash,  — ,  116  Pac.  837.) 

Negligence  —  exbibiting  carpets  —  fall 
of  customer  —  liability. 

A  merchant  is  not  so  negligent  in  exhibit- 
ing carpets  to  customers  upon  a  bard  pol- 
ished floor  as  to  render  him  liable  for  injury 
to  a  customer  who  is  thrown  by  slipping 
upon  a  carpet  which  moves  under  him;  at 
least,  where  this  method  of  exhibiting  their 
wares  is  customary  with  such  merchants. 

(June  2,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  pIuintilFa'  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  a  customer  in  de- 
fendant's store,  which  were  alleged  to  have 
been  caused  by  its  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Farrell,  Kane,  Sk  Stratton,  for 
appellant: 

Defendant  owed  plaintiff  no  further  duty 
than  that  he  exercise  ordinary  care  for  her 
safety. 

Larkin  v.  O'Neill,  119  N.  Y.  221,  23  N. 
E.  563;  Stone  v.  Smith-Premier  Type- 
writer Co.  48  Wash.  204,  93  Pac.  209; 
Hart  ▼.  Grennell,  122  N.  Y.  371,  25  N.  E. 
354;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates, 
146  Ind.  664,  45  N.  E.  108;  Dunning  v. 
Jacobs,  15  Misc.  85,  36  N.  Y.  Supp.  453; 
Dwyer  v.  Hills  Bros.  Co.  79  App.  Div.  45, 
79  N.  Y.  Supp.  786;  Horton  v.  Vulcan  Iron 
Works  Co.  13  App.  Div.  508,  43  N.  Y.  Supp. 
699;  Allen  v.  Banks,  7  App.  Div.  405,  39 
N.  Y.  Supp.  1017;  Jock  v.  Columbia  &  P. 
S.  R.  Co.  63  Wash.  437,  102  Pac.  405. 

Plaintiff's  fall  was  due  to  her  own  negli- 
gence, and  she  is  barred  from  recovering. 

Dunning  v.  Jacobs,  15  Misc.  85,  36  N.  Y. 
Supp.  464;  Hunnewell  v.  Haskell,  174  Mass. 
657,  55  N.  E.  320;  F.  W.  Woolworth  &  Co. 
V.  Conboy,  23  L.R.A.(N.S.)  743,  95  C.  C. 
A.  404,  170  Fed.  934;  Stackhouse  v.  Vendig, 
106  Pa.  682,  31  Atl.  349;  Farley  v.  Phila- 
delphia Traction  Co.  132  Pa.  58,  18  Atl. 
1090;  Robb  V.  Connellsville,  137  Pa.  42,  20 
Atl.  664;. Piper  v.  New  York  C.  &  H.  R.  R. 
Co.  156  N.  Y.  224,  41  L.R.A.  724,  60  N.  E. 

Note.  —  As  to  duty  of  store  or  shop  keep- 
er toward  customer  as  to  condition  of  prem- 
ises, see  note  to  McDermott  v.  Sallaway,  21 
L.R.A. (N.S.)  456,  and  the  Irttor  case  Schnnt- 
terer  ▼.  Bambergerer,  ante,  1077,  and  other 
cases  referred  to  in  the  note  thereto. 
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851;   Johnson  v.  Ramsberg,  49  Minn.  341, 
51  N.  W.  1043. 

Mr.  Richard  Snxe  Jones  also  for  appel- 
lant. 

Mossrs.    Roberts,    Battle,    Ilulbert,    A 
Tennant,  for  respondents: 

The  question  of  negligence  and  con- 
tributory negligence  was  for  the  jury. 

Graham  v.  Joseph  H.  Bauland  Co.  97 
App.  Div.  141,  89  N.  Y.  Supp.  595;  Russell 
v.  Stewart  Dry  Goods  Co.  22  Ky.  L.  Rep. 
121,  56  S.  W.  707;  Engel  v.  Smith,  82  Mich. 
1,  21  Am.  St.  Rep.  649,  46  N.  W.  21; 
Hendricken  v.  Meadows,  154  Mass.  509,  28 
N.  E.  1054;  Dewire  v.  Bailey,  131  Mass. 
169,  41  Am.  Rep.  219;  Quirk  v.  Siegel- 
Cooper  Co.  43  App.  Div.  404,  60  N.  Y. 
Supp.  228,  affirming  26  Misc.  214,  56  N. 
Y.  Supp.  49;  Roth  v.  G.  A.  Feld  Co.  59 
Misc.  214,  110  N.  Y.  Supp.  427;  Bloomer 
V.  Snelleuburg,  221  Pa.  25,  21  L.R.A.(N.S.) 
464,  69  Atl.  1124;  Polenske  v.  Lit  Bros.  18 
Pa.  Super.  Ct.  474;  Washington  Market 
Co.  V.  Clagett,  19  App.  D.  C.  12;  De  Velin 
V.  Swanson,  —  R.  I.  — ,  72  Atl.  388;  Dud- 
ley V.  Abraham,  122  App.  Div.  480,  107  N. 
Y.  Supp.  97;  Stone  v.  Smith-Premier  Type- 
writer Co.  48  Wash.  204,  93  Pac.  209. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  is  the  owner  of  a  large  furni- 
ture and  carpet  store  at  Seattle.  On  April 
28,  1909,  Mrs.  Chilberg  visited  the  store 
for  the  purpose  of  purchasing  some  carpet. 
She  was  conducted  to  the  carpet  depart- 
ment, anu  there  various  carpets  were  ex- 
hibited to  her.  The  carpet  department  is 
in  a  large,  well-lighted  room,  having  a 
maple  floor  which  is  smooth  and  hard. 
The  method  of  showing  goods  to  an  intend- 
ing purchaser  is  to  display  them  upon  this 
hard  floor,  seeking  to  produce  as  near  as 
possible  the  appearance  of  the  carpet  when 
laid.  In  exhibiting  the  carpets  to  Mrs. 
Chilberg,  the  clerk,  after  rolling  out  two 
lengths  from  a  large  roll,  and  placing  them 
side  by  side  upon  the  floor,  picked  up  a 
third  and  smaller  piece,  called  a  drum- 
mer's sample,  27  inches  wide  and  from  3 
to  6  feet  long,  as  described  by  different  wit- 
nesses, and  placed  it  alongside  of  the  other 
carpet  on  the  floor,  to  show  how  it  matched. 
Mrs.  Chilberg  made  her  selection,  and  then 
asked  to  be  shown  some  stair  carpet,  and 
was  directed  by  the  clerk  to  follow  him  to 
another  section.  She  proceeded  to  do  so, 
and  had  gone  about  10  feet  when  she 
slipped  and  fell,  sustaining  the  injuries 
complained  of.  She  says  she  slipped  on  this 
small  piece  of  carpet,  because,  after  falling, 
she  saw  it  at  her  feet,  although  she  cannot 
say  how  it  was  removed  from  the  floor 
where  she  Inst  saw  it.    She  thinks  the  clerk 
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must  have  picked  it  up  and  dropped  it 
there,  although  she  did  not  see  him  do  so. 
The  clerk  says  he  left  it  on  the  floor  along- 
side of  the  other  carpet,  and  at  no  time  re- 
moved it  from  where  he  had  first  exhibited 
it.  However  this  may  be,  we  do  not  regard 
it  as  having  any  controlling  effect  upon  the 
question  submitted  upon  defendant's  ap- 
peal from  an  adverse  judgment. 

The  first  question  to  be  determined,  giv- 
ing full  effect  to  Mrs.  Chilberg's  testimony 
as  to  the  manner  of  the  accident,  is,  Does 
it    establish    negligence?     Negligence   is   a 
breach  of  duty  which  one  person  owes  to 
another  by  reason  of  the  relation  existing 
between  them,   and  the  duty  in  each   par- 
ticular instance  is  to  be  tested  by  what  the 
ordinarily    prudent    person  would  do  in  a 
like  situation.    It  is  shown  to  be  customary 
for   carpet   dealers   to   exhibit   their   stock 
upon   a  hardwood  floor,   which,  by   reason 
of  the  constant  slipping  of  carpets  over  and 
upon  it,  is  always  smooth.     It  is  also  the 
custom  to  permit  the  carpets,  after  being 
shown,  to  remain  upon  the  floor  a  reason- 
able  length    of   time,   until   removed   by   a 
porter.     This  being  the  usual  custom  fol- 
lowed by  ordinarily  prudent  merchants  in 
the  same  line  of  trade,  appellant  was  not 
guilty  of  negligence  in  adopting  it,  as  its 
only  duty  to  its  customers  was  to  maintain 
its  display  room  in  such  a  condition  as  a 
reasonably   careful   and   prudent   merchant 
would  deem  suflicient  to  protect  customers 
from  danger,  while  exercising  ordinary  care 
for    their   own    safety.      Stone    v.     Smith- 
Premier  Typewriter  Co.  48  Wash.  204,  93 
Pac.  209.     This  rule  must  be  applied  with 
reference  to  the  situation  disclosed  by  the 
evidence,  and  appellant's  apparent  arrange- 
ment for  the  display  of  its  goods  to  the 
best   advantage   both   to   itself   and   to   its 
customers.     With  this  in  mind  as  the  law, 
we  cannot  find  that  it  unreasonably  or  un- 
necessarily    exposed      its      customers      to 
dangers.    It  was  not  required  to  so  exhibit 
its  goods  or  maintain  its  store  as  to  war- 
rant the  safety  of  its  customers  from  all  in- 
jury or  risk  of  danger.    When  it  used  such 
dilligence  as  ordinarily  prudent  and  good 
business  men   employed   in   like   situations, 
it  performed  its  whole  duty.     It  was  not 
negligence  to  display  its  carpets  upon  the 
floor,  nor  was  it  negligence  to  use  a  hard 
maple  floor  for  that  purpose,  or  to  leave 
the  small  carpet  upon  the  floor  after  it  had 
fulfilled  its  use  in  the  display.     Mrs.  Chil- 
berg  was  accustomed  to  polished  hardwood 
floors.    She  had  them  in  her  own  home,  and 
knew  rugs  and  small  pieces  of  carpet  upon 
such     floors     will     sometimes     slip     when 
stepped   upon.     Such   fact    is    within    the 
knowledge  of  all  men  who  enter  the  modern 
home  with  its  rugs  and    hardwood    floors.  ' 
34  L.R.A.(N.S.) 


We  cannot  say  that  it  was  negligence  for 
the  appellant  to  maintain  the  same  floor 
condition  in  its  store  that  Mrs.  Chilberg 
maintained  in  her  own  home;  or  that,  in 
inviting  her  to  inspect  its  carpets  upon 
such  a  floor,  it  heedlessly  and  unnecessarily 
exposed  her  to  an  unknown  danger.  The 
case  does  not  fall  within  the  principle  an- 
nounced in  holding  merchants  guilty  of 
negligence  when  maintaining  open  and  un- 
guarded stairways,  basement  entries,  and 
places  of  like  character,  or  in  permitting 
obstructions  to  remain  upon  its  stairways 
or  in  its  aisles,  upon  which  the  unwary  are 
liable  to  step  and  fall. 

Appellant  having  shown  it  followed  the 
usual  custom  in  the  place  and  manner  of 
its  display  of  its  merchandise,  using  the 
same  method  employed  by  ordinarily  pru- 
dent men  engaged  in  the  same  line  of  busi- 
ness, there  being  no  evidence  to  the  con- 
trary, and  the  accident  itself  being  no  proof 
of  negligence,  there  was  no  proof  of  negli- 
gence to  submit  to  the  jury,  and  the  motion 
to  dismiss  should  have  been  sustained. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  dismiss. 

Mount,    Ghadwick,    Crow,    and   SlUs, 

JJ.,  concur. 

Petition  for  rehearing  denied. 
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V. 

MARY  J.  WINDER,  Appt 

(—  Neb.  — ,  131  N.  W.  692.) 

Husband  and  wlf e  —  employmeot  of  at- 
torney by  wife. 

A  married  woman  who  has  no  separate 
estate  may  employ  an  attorney  to  begin  and 
prosecute  or  defend  an  action  for  divorce, 
and  make  a  valid  contract  to-  compensate 
the  attorney  for  his  service  in  such  action. 

(Reese,  Ch.  J.,  and  Fawcett,  J.,  diaaent.) 

(May  23,  1911.) 

Headnote  by  Sedgwick,  J. 

Ifote,  —  TAability  of  fnarried  tootnan  for 
legal  services  in  divorce  suit. 

This  note  is  supplementary  to  a  note  to 
Wolcott  v.  Patterson,  24  L.R.A.  634. 

As  to  validity  of  agreement  to  pay  attor^ 
ney  a  percentage  of  amount  obtained  as  ali- 
mony, see  note  to  McConnell  t.  MeConnell, 
33  L.R.A.(K.S.)   1074. 

As  to  liability  of  husband  on  wife's  con- 
tract for  attorney's  fees  in  divorce  proceed- 
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APPEAL  bj  defendant  from  a  judgment 
of  the  District  Court  for  Madison 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  compensation  for  serv- 
ices rendered  by  plaintiff  to  defendant  in 
defending  a  divorce  proceeding.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Cooper,  for  appellant: 

The  appellant,  under  the  laws  of  Ne- 
braska, being  at  the  time  a  married  woman, 
having  no  property  of  her  own,  and  pos- 
sessed of  no  estate  in  her  own  right,  is  not 
bound  by  her  general  engagement  or  con- 
tract in  employing  appellee,  an  attorney, 
to  represent  her  in  an  action  for  divorce 
wherein  she  was  defendant. 

Whipple  V.  Giles,  55  N.  H.  139;  Kocher 
V.  Cornell,  59  Neb.  317,  80  N.  W.  911; 
Grand  Island  Bkg.  Co.  v.  Wright,  53  Neb. 
574,  74  N.  W.  82;  Citizens  State  Bank  v. 
Smout,  62  Neb.  225,  86  N.  W.  1068;  Pom. 
Eq.  Jur.  3d  ed.  §§  1121,  1122. 

If  a  married  woman  cannot  make  an  ex- 


press contract,  the  law  will  not  recognize 
an  implied  one. 

Whipple  v.  Giles,  55  N.  H.  140;  Tucker 
V.  Cocke,  32  Miss.  184;  Farrar  v.  Bessey, 
24  Vt.  89. 

A  married  woman's  contract,  either  ex- 
press or  implied,  to  pay  counsel  for  serv- 
ices in  prosecuting  a  suit  for  divorce  or 
defending  her  therein,  is  void. 

Burnham  v.  Tizard,  31  Neb.  781,  48  N. 
W.  823;  Yeiser  ▼.  Lowe,  50  Neb.  310,  69 
N.  W.  847;  Cook  v.  Walton,  38  Ind.  228; 
McCabe  v.  Britton,  79  Iild.  225;  Drais  v. 
Hogan,  50  Cal.  121;  Wilson  v.  Burr,  25 
Wend.  386. 

Messrs.  Mapes  &  Hazen  and  Allen  A 
Dowllng,   for  appellee: 

A  married  woman  may,  in  this  state, 
carry  on  any  trade  or  perform  any  busi- 
ness on  her  sole  and  separate  account,  and 
make  contracts  the  same  as  though  she 
were  single,  and  whatever  pertains  to  her 
own    separate    estate,    trade,    business,    or 


ings,  see  note  to  Zent  v.  Sullivan,  13  L.II.A. 
(N.S.)    246. 

It  was  held  in  Drais  v.  Hogan,  60  Cal. 
121,  that  a  wife  has  no  power  to  contract  so 
as  to  subject  herself  to  an  action  at  law, 
and  henoe  that  she  cannot  bind  herself  by  a 
contract  to  pay  an  attorney  to  bring  an  ac- 
tion for  divorce  and  for  a  division  of  the 
common  property.  On  rehearing,  page  128, 
the  CQQrt  adhered  to  its  decision,  but  put 
it  on  the  ground  that  there  was  no  evidence 
that  the  wife  ever  in  fact  entered  into  the 
contract  referred  to,  and  that  it  was  there- 
fore immaterial  to  inquire  whether,  if  she 
had  made  it,  she  would  have  been  bound 
by  its  terms. 

A  wife  who  employs  an  attorney  to  defend 
a  divorce  action  brought  against  her  by  her 
husband,  and  to  bring  a  cross  action  against 
him,  cannot  be  held  liable  to  pay  for  his 
services,  on  dismissal  of  the  action  because 
the  parties  became  reconciled,  where  she  was 
without  means,  and  her  agreement  with  him 
was  that  he  should  look  to  her  alimony  for 
his  compensation.  Hamilton  v.  Salisbury, 
133  Mo.  App.  718,  114  S.  W.  563.  The  at- 
torney's remedy  in  such  case  was  to  have 
the  dismissal  set  aside,  and  an  order  made 
by  the  court  that  the  husband  pay  his  fees. 
Ibid. 

In  McCurdy  v.  Dillon,  135  Mich.  678,  98 
N.  W.  746,  the  supreme  court  of  Michigan 
adhered,  without  discussion,  to  its  former 
decision  in  Wolcott  v.  Patterson,  100  Mich. 
227,  24  L.R.A.  629,  43  Am.  St.  Rep.  456,  68 
N.  W.  1006,  that,  by  the  law  of  that  state, 
a  married  woman  may  make  herself  charge- 
able for  the  services  of  an  attorney  em- 
ployed by  her  in  a  divorce  suit. 

It  has  been  held  in  Washington  that  a 
wife  who,  after  engaging  an  attorney  to 
prosecute  a  divorce  action  against  her  hus- 
band, condones  the  offenses  alleged,  and  i 
dismisses  her  action,  is  individually  liable 
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on  her  contract  for  her  attorney  fees,  in  a 
separate  action.  Humphries  v.  Cooperf 
65  Wash.  376,  133  Am.  St.  Rep.  1036,  104 
Pac.  606.      * 

And  in  State  ex  rel.  Arthur  ▼.  Superior 
Ct.  68  Wash.  97,  107  Pac.  876,  it  was  held 
that  a  wife,  when  instituting  a  divorce  ac- 
tion, may  make  an  agreement  with  her  at- 
torney fixing  the  amount  of  his  compensa- 
tion, and  that,  in  the  absence  of  an  express 
agreement,  the  law  would  imply  an  agree- 
ment to  pay  the  reasonable  value  of  the 
services  performed,  and  that  this  obliga- 
tion is  not  affected  or  abrogated  by  the  al- 
lowance of  an  attorneys'  fee  in  the  divorce 
action,  except  as  to  the  amount  allowed. 
This  was  placed  on  the  ground  that  the 
Washington  statute  provides  that  the  meas- 
ure and  mode  of  compensation  of  attorneys 
shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties,  and  that  this  sec- 
tion applied  to  an  action  for  divorce  as 
well  as  any  other  form  of  action,  and  that, 
in  fixing  the  allowance  in  a  divorce  action, 
the  court  is  governed  and  controlled  by 
many  considerations  aside  from  the  reason- 
able value  of  the  services  performed,  such 
as  the  ability  of  the  defendant  to  pay,  and 
all  the  surrounding  circumstances. 

Attorney  fees  of  a  wife  in  a  suit  against 
her  husband  for  divorce  on  the  ground  of 
such  cruelty  as  rendered  their  living  longer 
together  insupportable,  and  for  the  recovery 
of  property,  are  necessaries  for  which  both 
husband  and  wife  are  liable  in  an  action 
quantum  meruit ^  though  the  action  was  dis- 
missed by  the  wife,  where  the  attorney  act- 
ed in  good  faith,  and  there  was  probable 
cause  for  bringing  the  suit,  and  re- 
gardless of  the  fact  that  the  mental  condi- 
tion of  the  wife  was  such  as  to  render  her 
incapable  of  contracting.  Hicks  v.  Stewart^ 
63  Tex.  Civ.  App.  401,  118  S.  W.  206. 

R.  A.  £. 
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property  is  under  her  own  separate  control 
and  dominion. 

Shortel  v.  Young,  23  Neb.  408,  36  N.  W. 
572;  Callahan  v.  Powers,  24  Neb.  731,  40 
N.  W.  292;  Webb  v.  Hoselton,  4  Neb.  308, 
19  Am.  Rep.  638;  Davis  v.  First  Nat.  Bank, 
5  Neb.  242,  25  Am.  Rep.  484;  Hale  v. 
Christy,  8  Neb.  264;  State  Sav.  Bank  v. 
Scott,  10  Neb.  83,  4  N.  W.  314;  Barnum 
V.  Young.  10  Neb.  309,  4  N.  W.  1054; 
To  wen  v.  Foss,  28  Neb.  373,  44  N.  W.  450; 
Eckman  v.  Scott,  34  Neb.  817,  52  N.  W. 
822;  Godfrey  v.  Megahan,  38  Neb.  748,  57 
N.  W.  284;  Smith  v.  Spaulding,  40  Neb. 
339,  58  N.  W.  952;  Briggs  v.  First  Nat. 
Bank,  41  Neb.  17,  59  N.  W.  351;  Spatz  v. 
Martin,  46  Neb.  917,  65  N.  W.  1063;  Grand 
Island  Bkg.  Co.  v.  Wright,  53  Neb.  574,  74 
N.  W.  82;  Kocher  v.  Cornell,  59  Neb.  315, 
80  N.  W.  911;  McKell  v.  Merchants  Nat. 
Bank,  62  Neb.  609,  87  N.  W.  317;  Parratt 
V.  Hartsuff,  75  Neb.  706,  106  N.  W.  966. 

The  contract  in  this  case  was  binding  on 
Mrs.  Winder  personally. 

Vogel  V.  Leichner,  102  Ind.  55,  1  N.  E. 
^54;  Burnham  v.  Tizard,  31  Neb.  781,  48 
N.  W.  823;  Yeiser  v.  Lowe,  50  Neb.  310, 
69  N.  W.  847;  14  Cyc.  Law  &  Proc.  p.  740; 
Dow  V.  Eyster,  79  111.  254;  Oswalt  v. 
Moore,  19  Ark.  257;  McCurdy  v.  Dillon, 
135  Mich.  678,  98  N.  W.  746;  Wolcott  v. 
Patterson,  100  Mich.  227,  24  L.R.A.  629,  43 
Am.  St.  Rep.  456,  58  N.  W.  1006;  21  Cyc. 
Law  &  Proc.  p.  1455;  Weeks  v.  Abbott,  62 
N.  H.  513;  Parsons  v.  McLane,  64  N.  H. 
478,  13  Atl.  588. 

Sedgwick,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  employed  the  plaintiff  as 
an  attorney  at  law  to  defend  her  in  an 
action  for  divorce  brought  against  her  by 
her  husband.  The  plaintiff  brought  thi^^ 
action  to  recover  the  value  of  his  services 
rendered  in  that  employment.  The  cause 
was  tried  in  the  district  court  for  Madison 
county  without  a  jury,  and  a  judgment 
entered  for  the  plaintiff.  The  defendant 
has  appealed. 

A  motion  was  made  in  this  court  to  dis- 
miss the  appeal,  but  as  we  are  satisfied 
that  the  judgment  is  right  upon  the  merits, 
we  prefer  to  place  our  decision  upon  that 
ground.  It  appears  that  when  the  divorce 
proceedings  were  begim  this  defendant  had 
no  property  or  estate  in  her  own  right. 
The  defense  is  coverture.  It  is  insisted 
that  as  the  defendant  had  no  property  at 
the  time  of  the  employment,  she  could  not 
have  incurred  liability  with  reference  to 
her  separate  property,  trade,  and  business, 
or  upon  the  faith  and  credit  thereof.  The 
construction  of  the  married  woman's  act  of 
1871  and  amendments  thereto  has  several 
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times  been  before  this  court,  but  the  pre- 
cise question  here  involved  has  not  perhaps 
been  before  considered.     In  the  early  case 
of  Webb  V.  Hoselton,  4  Neb.  308,  19  Am. 
Rep.  638,  which  was  decided  in  1876,  it  was 
determined  that  a  note  given  by  a  married 
woman  and  secured  by  a  mortgage  on  her 
separate  estate  was  a  valid  obligation,  and 
that  case  is  followed  in  Davis  v.  First  Nat. 
Bank,  5   Neb.   242,  25  Am.   Rep.  484,   and 
Gregory  v.  Hartley,  6  Neb.  356,  and  many 
later  cases.     In  Grand  Island  Bkg.  Co.  v. 
Wright,   53   Neb.   574,   74   N.   W.    82,    and 
Kocher  v.   Cornell,   59  Neb.  315,  80  N.  W. 
911,    it    was    held    that    when    a    marriel 
woman  signs  a  note  as  surety,  it  must  be 
made  to  appear  that  she  did  so  intending 
to  charge  her  separate  estate.    In  the  lat- 
ter case  the  fifth  and  sixth  paragraphs  of 
the  syllabus  are:     ''The  contract  of  a  mar- 
ried woman  can  only  be  enforced  against 
the  separate  estate  which  she  possessed  at 
the  date  of  the  contract.    A  mere  hope  of 
succession   to   an   estate   is  not   property.*' 
In  considering  the  enforcement  of  a  general 
contract    of    surety,    and    in    determining 
whether    in    making    such    a    contract    the 
intention  was  to  bind   the  separate  prop- 
erty of  a  married  woman,  these  paragraphs 
of  the  syllabus  may  be  considered  appro- 
priate.    Farmers*  Bank   v.  Boyd,    67   Neb. 
497,  93  N.  W.  676;  T.  G.  Northwall  Co.  v. 
Osgood,  80  Neb.  764,  115  N.  W.  308,  and 
cases  there  cited  are  decided  upon  similar 
principles.     In  T.  G.  Northwall  Co.  t.  Os- 
good, supra,  the  defendant,  a  married  wom- 
an,   was    sued    upon    a    note    which    she 
signed  at  the  request  of  her  husband,  and 
which  was  given  in  payment  for  a  gasolene 
engine  purchased  by  her  husband,  in  which 
she  had  no  interest.     This  court  has  fre- 
quently decided  that  in  such  cases,  and  in 
all  cases  where  a  married  woman  has  signed 
as  surety  or  in  any  way  for  the  benefit 
of  another,  and  not  in  her  own  business 
or  for  her  own  purposes,  there  is  no  pre- 
sumption that  she  agreed  thereby  to  bind 
her  separate  estate  or  property.    In  Kocher 
V.  Cornell,  supra,  it  is  held  that  when  a 
married  woman  signs  a  note  as  surety,  and 
has  no  separate  estate  or  property  at  the 
time  of  signing,  it  will  be  presumed  that 
she  did  not  contract  with  referenee  to  her 
property  or  business.    If  she  has  rights  to 
protect    or   enforce,    and    makes    contracts 
reasonably  appropriate  to  enforce  or  pro- 
tect  them,   the   case   is   entirely   different. 
The    cases    cited    do    not    determine    that 
choses  in  action  are  not  property,  nor  that 
actions  brought  to  establish  rights  in  prop- 
erty should  not  bear  their  own  expenses. 
We  are  not  aware  that  this  court  has  ever 
decided   that   a   married   woman   may   not 
employ  an  attorney  to  establish  for  her  a 
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right  in  property,  and  create  a  personal  lia 
bility  in  so  doing.  Such  questions  are  in-  | 
tercsting,  since  the  advance  of  civilization 
and  changed  conditions  of  society  have  pro- 
duced so  much  legislation  enlarging  th») 
rights  and  responsibilities  of  married  wom- 
en. This  case,  however,  largely  depends 
upon  the  provisions  of  the  statute  provid- 
ing for  the  action  in  which  the  service  was 
rendered.  Section  12,  chap.  25,  Comp.  Stat. 
1909,  is  as  follows:  "In  every  suit  brought, 
either  for  a  divorce  or  for  a  separation,  the 
court  may  in  its  discretion  require  the  hus- 
band to  pay  any  sum  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  suit 
during  its  pendency;  and  it  may  decree 
costs  against  either  party,  and  award  ex- 
ecution for  the  same;  or  it  may  direct 
such  costs  to  be  paid  out  of  any  property 
sequestered,  or  in  the  power  of  the  court, 
or  in  the  hands  of  a  receiver."  This  is  an 
exact  duplicate  of  a  section  of  the  Michi- 
gan statutes.  The  statute  has  been  con- 
strued by  the  court  of  that  state  in  Wol- 
cott  T.  Patterson,  100  Mich.  227,  24  L.R.A. 
629,  43  Am.  St.  Rep.  456,  58  N.  W.  1006, 
and  other  cases.  The  Michigan  case  cited 
was  unlike  the  case  at  bar  in  one  respect. 
The  wife  had  a  separate  estate  when  she 
employed  the  attorney,  but  the  reasoning 
of  the  court  applies  to  the  case  we  are  con- 
sidering. The  court  said:  "We  think  the 
right  to  contract  for  such  services  is  neces- 
sarily incident  to  and  included  in  her  right 
to  bring  suit."  Shakespeare  expressed  % 
similar  thought:  "You  take  my  life  when 
you  do  take  the  means  whereby  I  live.'* 
The  statute  gives  her  the  right  to  bring 
an  action  for  divorce  in  her  own  name,  and 
provides  that  the  costs  may  be  adjudged 
against  her.  The  court  may  under  certain 
circumstances  require  the  husband  to  pay 
all  costs,  including  attorneys'  fees  for  both 
parties.  If,  however,  the  husband  is  worth- 
less, and  the  wife  has  no  property,  the 
action  is  denied  her  unless  she  is  allowed 
the  "means  whereby"  she  can  maintain  her 
suit.  If  she  may  bring  an  action  to  be 
released  from  a  worthless  husband,  who 
has  given  her  just  cause,  and  she  has  the 
ability  and  energy  to  acquire  means,  why 
should  she  not  be  allowed  to  make  such 
necessary  contracts  as  she  is  confident  she 
will  be  able  to  redeem?  If  the  husband  has 
property,  and  she  is  entitled  to  divorce  and 
a  share  of  that  property,  why  should  she 
not  contract  with  reference  to  that  prop- 
erty right?  We  agree  with  the  Michij^an 
court  that  "the  right  to  contract  for  such 
services  is  necessarily  incident  to  and  in- 
cluded in  her  right  to  bring  the  suit." 
There  are  many  decisions  which  seem  to 
hold  a  contrary  doctrine.  Among  them  aro 
Cook  V.  Walton,  38  Ind.  228;  Wilson  v. 
34  L.R.A.  (N.S.) 


Burr,  25  Wend.  386;  McCabe  v.  Britton,  79 
Ind.  225;  Drais  v.  Hogan,  50  Cal.  121; 
Whipple  V.  Giles,  56  N.  IL  139,  cited  by 
defendant.  Some  of  the  authorities  so 
holding  are  quite  ancient,  and  seem  to  be 
under  the  influence  of  the  old  common-law 
rule.  Some  are  under  statutes  quite  dif- 
ferent from  ours.  In  others  which  seem 
to  be  more  nearly  in  point,  the  reasoning 
is  not  as  satisfactory  as  in  the  Michigan 
case.  They  do  not  appear  to  us  to  be  in 
harmony  with  the  policy  of  our  state  as 
shown  in  its  legislation. 

We  think  the  judgment  of  the  District 
Court  is  right,  and  it  is  atlirmed. 

Fawcctt,  J.,  dissenting: 

I  do  not  think  the  clause  in  the  section 
of  statute  quoted  in  the  majority  opinion, 
viz.f  "and  it  may  decree  costs  against 
either  party,  and  award  execution  for  the 
same,"  should  be  construed  as  enlarging  the 
power  of  a  married  woman  to  contract  for 
the  payment  of  an  attorneys'  fee  in  a  di- 
vorce suit,  so  as  to  make  her  personally 
liable  upon  such  contract.  If,  at  the  time 
of  instituting  the  suit,  she  owned  a  sep- 
arate estate,  I  concede  that  she  might  make 
a  contract  specifically  charging  such  estate, 
but  I  do  not  think  she  is  competent  to 
then,  while  still  under  the  disabilities  of 
coverture,  and  not  possessed  of  any  sep- 
arate estate,  make  a  contract  which  would 
bind  her  personally,  and  render  after-ac- 
quired estate  liable  for  the  satisfaction  of 
such  contract;  and  that  this  would  be  true 
whether  such  acquired  estate  be  by  inher- 
itance (Kocher  v.  Cornell,  69  Neb.  316,  80 
N.  W.  911),  or  from  an  allowance  by  the 
court  of  alimony  in  a  divorce  suit.  At  the 
time  of  employing  counsel  to  defend  such 
suit,  she  would  still  be  under  the  disabili- 
ties of  coverture,  without  separate  estate 
of  her  own,  and  the  estate  from  which  the 
alimony  is  to  be  paid  vested  in  her  hus- 
band. Moreover,  §  12,  chap.  25,  Comp. 
Stat.  1909,  quoted  in  the  majority  opinion, 
recognizes  the  liability  of  the  husband  for 
the  expenses  of  the  wife  in  either  prose- 
cuting or  defending  a  divorce  suit.  I  think 
this  statute  not  only  recognizes  the  duty 
on  the  part  of  the  husband  to  pay  these 
expenses  incurred  by  the  wife,  but  also 
recognizes  the  further  fact  that  the  estate 
which  is  then  vested  in  the  husband  is  one 
in  which  the  wife  has  a  certain  though  in- 
choate interest,  and  that  it  would  be  un- 
just to  deprive  her  of  a  sufficient  amount 
of  such  comnninity  property  to  enable  her 
to  litijrate  with  him  the  question  as  to 
wliethcr  or  not  he  has  violated  the  mar- 
riage contract.  WMiile  I  concede  that  the 
aiitlioritiofl  are  conflicting  upon  this  point, 
I   think   the  reasoning  of  Cook  v.  Walton, 
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38  Ind.  228,  and  the  other  cases  in  har- 
mony therewith,  cited  in  the  majority  opin- 
ion, state  the  better  rule,  and  should  be 
followed. 

The  limitations  upon  the  powers  of  a 
married  woman  to  contract  are  founded 
upon  reason  and  a  sound  public  policy; 
and  I  cannot  conceive  of  any  case  where  her 
rights  should  be  more  jealously  safeguarded 
than  in  a  divorce  suit.  In  such  a  case  she 
has  (or  thinks  she  has)  been  grievously 
wronged  by  her  husband.  She  is  without 
means  to  employ  counsel  to  assist  her  in 
obtaining  her  rights.  Her  husband  has  the 
title  to  and  possession  of  all  of  their  com- 
munity estate.  She  appeals  to  a  lawyer 
for  assistance.  He  is  familiar  with  the 
statutes,  and  knows  that  he  can  protect 
himself  by  obtaining  an  order  from  the 
court  requiring  the  husband  to  pay  him  a 
reasonable  attorneys'  fee  in  such  divorce 
suit,  and  I  do  not  think  he  should  be  per- 
mitted to  refrain  from  thus  protecting  him- 
self, and  then  seek  to  recover  from  the  wife 
a  portion  of  the  moiety  awarded  to  her  by 
the  court  as  alimony.  I  think  this  never 
should  be  permitted  unless  it  clearly  ap- 
pears in  the  decree  of  the  court  that  the 
alimony  awarded  to  the  wife  is  intended  to 
include  the  services  of  her  attorney.  The 
clause  in  the  majority  opinion,  "If,  how- 
ever, the  husband  is  worthless,  and  the 
wife  has  no  property,  the  action  is  denied 
her  unless  she  is  allowed  the  'means  where- 
by' she  can  maintain  her  suit,"  does  not 
appeal  to  me,  for  the  reason  that,  to  the 
honor  of  our  profession  be  it  said,  there 
is  probably  not  a  gentleman  in  the  profes- 
sion who  would  not  come  to  the  relief  of 
such  a  woman  in  her  extremity. 

It  is  a  well-known  fact  that  in  the  larger 
cities  the  procuring  of  divorces  is  an  ''in- 
dustry" on  the  part  of  a  certain  class  of 
lawyers.  The  majority  opinion  would  leave 
the  women  who  had  been  caught  in  their 
nets  at  the  mercy  of  these  divorce  sharks, 
as  they  would  invariably  demand  from 
their  clients  a  portion  of  the  pittance 
awarded  as  alimony,  as  an  attorneys'  fee, 
in  addition  to  what  they  may  have  been 
previously  allowed  by  the  court  "as  costs." 
It  is  true  that  in  such  a  case,  if  the  victim- 
should  apply  to  the-  court  in  which  the  case 
had  been  heard,  it  would  promptly  make 
the  attorney  disgorge  the  excess;  but  very 
few  of  such  unfortunate  women  would 
know  that  any  such  avenue  of  escape  from 
the  extortion  of  their  attorneys  was  open 
to  them. 

Reese,  Ch.  J.,  concurs. 
34  L.R.A.(N.S.) 
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LEWIS  BLUE  POINT  OYSTER  CULTIVA- 
TION COMPANY,  Appt., 
v. 

J.  MARVIN  BRIGGS,  Respt. 

(198  N.  Y.  287,  91  N.  B.  846.) 

Navlg^able  waters  —  improvenient  —  in- 
jury to  oyster  beds  —  compensation. 

The  owner  of  a  Crown  grant  of  land  un- 
der tidal  water  holds  subject  to  the  right 
of  the  Federal  government  to  deepen  the 
water  for  purposes  of  navigation,  where  the 
navigation  rights  were  not  mentioned  in 
the  grant;  and  he  is  therefore  not  entitled 
to  compensation,  although  the  improvement 
destroys  his  oyster  beda. 

(April  26,  1910.) 

APPEAL  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court, 
Second  Department,  aflQjrming  a  judgment 
of  a  Special  Term  for  Suffolk  County,  dis- 
missing the  complaint  upon  the  merits  and 
dissolving  a  preliminary  injunction  re- 
straining defendant  from  dredging  upon 
certain  land  under  tidal  water,  to  the  in- 
jury of  plaintiff's  oyster  beds.    Afllrmed. 

Statement  by  Vann,  J.: 

This  action  was  brought  to  restrain  the 
defendant  from  digging  or  dredging  upon 
certain  land  under  the  waters  of  Great 
South  bay,  in  the  county  of  Suffolk,  in  such 
a  way  as  to  disturb  the  oysters  planted  by 
the  plaintiff. 

The  defendant  by  his  answer  denied  the 
jurisdiction  of  the  court  over  the  subject- 
matter  of  the  action,  upon  the  ground  that 
the  plaintiff  seeks  to  restrain  tne  improve- 
ment of  navigation  incident  to  the  regu- 
lation of  commerce  over  the  navigable  wa- 

Note,  —  Right  to  compensation  for  datrt- 
ages  to  oyster  beds  hy  improvement 
of  navigation. 

The  decision  in  Lewis  Bluk  Point  Ots- 
TEB  Cultivation  Co.  v.  Bbiogs  undoubted- 
ly applies  the  true  criterion  upon  which 
the  right  of  the  government  to  improve 
navigation  to  the  Simage  of  the  owner  of 
oyster  beds,  without  compensating  hint 
therefor,  is  founded  by  holding  tlmt  the 
government  reserves  by  implication  the 
right  so  to  improve  as  to  aid  navigation 
for  the  benefit  of  the  general  public,  with- 
out compensation  to  the  owner  of  oyster 
beds  thereby  interfered  with.  This  deci- 
sion is  directly  supported  by  Richardson  ▼. 
United  States,  100  Fed.  715,  wherein  it 
was  held  that  the  owner  of  an  oyster  bed 
which  was  destroyed  by  the  stirring  up  of 
mud  by  governmental  dredging  of  a  naviga- 
ble river  above  the  destroyed  bed  could  not 
recover  compensation  for  such  consequential 
injury,  on  the  ground  that  one  who  hglds. 
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ters  of  Great  South  bay,  although  such  im- 
provement has  been  duly  authorized  by  Con- 
gress, and  the  defendant  has  entered  into 
contract  with  the  United  States  government 
to  make  the  same.  The  defendant  also 
pleaded  such  contract  in  justification  of  his 
proposed  action,  and  alleged  that  all  the 
rights  of  the  plaintiff  are  subject  and  sub- 
servient to  the  right  of  Congress  to  regu- 
late commerce  and  navigation. 

The  court  found,  in  substance,  that  cer- 
tain persons  who,  under  three  colonial  pat- 
ents made  in  1666,  1686,  and  1603,  own 
the  land  in  question,  including  the  exclusive 
right  of  fishery  thereon,  leased  the  same  to 
the  plaintiff  for  the  period  of  ten  years 
from  April  1,  1901,  for  the  purpose  of  plant- 
ing, cultivating,  and  growing  oysters;  that 
the  plaintiff,  at  great  expense,  staked  and 
buoyed  the  land,  and  planted  thereon  a 
large  quantity  of  oysters,  which  are  his 
private  property  and  worth  more  than 
$5,000;  that  said  lands  are  under  the  navi- 
gable waters  of  Great  South  bay,  an  arm 
of  the  sea,  over  which  registered  and  en- 
rolled vessels  pass  for  the  purpose  of  com- 
merce between  the  states;  that  the  defend- 
ant is  under  contract  with  the  Federal  gov- 
ernment, duly  made  pursuant  to  an  act  of 
Congress  on  the  21st  of  May,  1906,  to  dredge 
a  channel  2,000  feet  long  and  200  feet  wide, 
which  will  pass  diagonally  over  the  land 
in  question,  fbr  the  purpose  of  increasing 
the  depth  of  the  water,  in  aid  of  com- 
merce and  navigation;  that  the  digging  of 
such  channel  across  said  land  would  de- 
stroy the  oysters  of  the  plaintiff,  not  only 
along  the  line  of  excavation,  but  for  some 
distance  upon  either  side  thereof,  and  would 
materially  reduce  the  value  of  the  land  for 
oyster  cultivation;  that  the  right  to  dig 
said  channel  has  not  been  acquired  by 
consent    or    condemnation,    nor    otherwise 


than  through  said  contract  made  pursuant 
to  the  act  of  Congress  aforesaid ;  that  when 
the  defendant  began  to  dig  said  channel, 
he  was  notified  by  the  plaintiff  to  desist, 
but  he  refused  unless  enjoined  by  the  court. 
Among  other  conclusions  of  law,  the  court 
found  that  the  right  of  the  United  States, 
and  of  the  defendant  as  their  agent,  to 
enter  upon  said  lands  and  fishing  rights 
without  making  compensation,  for  the  pur- 
pose of  commerce  and  the  improvement  of 
navigation,  is  paramount  to  the  rights  of 
the  plaintiff  or  his  lessors.  The  complaint 
was  dismissed  on  the  merits,  and  the  in- 
junction theretofore  granted  pendente  Ute 
was  vacated.  'From  the  judgment  of  the 
appellate  division  unanimously  affirming 
the  judgment  of  the  special  term,  this  ap- 
peal was  brought. 

Mr.  A.  A.  Spear,  for  appellant: 

The  title  in  fee  simple  absolute  of  ap- 
pellant's lessors  to  the  submerged  lands 
upon  which  respondent  commenced  to  dig, 
and  to  the  fishing  rights,  is  settled  beyond 
question. 

Brookhaven  v.  Strong,  60  N.  Y.  66 ; 
Lowndes  y.  Huntington,  153  U.  S.  1,  38  L. 
ed.  615,  14  Sup.  Ct.  Rep.  758;  Robins  v. 
Ackerly,  91  N.  Y.  98;  Hand  v.  Newton,  92 
N.  Y.  88;  Southampton  ▼.  Mecox  Bay 
Oyster  Co.  116  N.  Y.  1,  22  N.  E.  387; 
Smith  V.  Floyd,  140  N.  Y.  337,  36  N.  E. 
606;  People  ex  rel.  Howell  v.  Jessup,  160 
N.  Y.  249,  54  N.  E.  682,  15  Am.  Crim.  Rep. 
561. 

Power  to  regulate  conunerce  is  limited 
by  thft  provisions  of  tht  5th  Amendment 
to  the  Constitution,  which  prohibits  the 
taking  of  private  property  for  public  use 
without  just  compensation. 

Scranton  y.  Wheeler,  179  U.  S.  153,  46  L. 
ed.  133,  21  Sup.  Ct.  Rep.  48;  Pumpelly  v. 


under  the  state,  submerged  lands  used  for 
the  cultivation  of  oysters  in  a  navigable 
river,  does  so  subject  to  the  control  of 
Congress  over  navigation.  And  again,  in 
Lane  v.  Smith,  71  Conn.  66,  41  Atl.  18, 
the  court,  relying  on  Lane  v.  New  Haven 
Harbor,  70  Conn.  685,  40  Atl.  1058,  held 
that  the  owner  of  an  oyster  bed  planted 
under  state  'authority  has  no  cause  of  ac- 
tion for  injuries  caused  by  digging  in  a 
proper  manner,  under  authority  of  the 
Federal  government,  a  channel  through  it 
for  the  purpose  of  improving  a  harbor  en- 
trance. But  in  Brown  v.  United  States. 
81  Fed.  55,  the  court  arrived  at  a  contrary 
conclusion,  by  holding  that  when  the  gov- 
ernment, for  the  purpose  of  changing  the 
channel  so  as  to  improve  the  navigation, 
takos  possession  of  submers^ed  lands  used  by 
authority  of  the  state  for  the  cultivation  of 
oysters,  it  takes  private  property  for  a 
public  use,  thereby  entitling  the  owner  to 
34  L.R.A.(:^.S.) 


compensation  therefor.  The  court  admitted 
that  the  control  of  the  government  over 
navigable  streams  gives  it  the  right  to  im- 
prove the  navigation  thereof  by  deepening 
the  channel,  and  that  if,  in  doing  this,  in- 
cidental injury  is  done,  no  claim  for  com- 
pensation therefor  arises,  but  said  that 
when  the  government,  for  the  purpose  of 
adding  to  the  navigability  of  a  stream, 
changes  its  natural  channel,  and,  in  doing 
so,  occupies  and  assumes  exclusive  posses- 
sion of  the  land  of  a  citizen,  such  rules  do 
not  apply,  but  that  such  owner  must  be 
compensated  for  the  value  of  the  property 
so  taken  from  him. 

As  to  effect  in  general  of  license  to  plant 
shellfish,  see  note  to  Newport  News  Ship- 
building k  Dry  Dock  Co.  v.  Jones,  6  L.R.A. 
(N.S.)  247. 

As  to  right  in  general  to  improve  naviga- 
ble streams,  see  note  to  Beidler  y.  Sanitary 
Dist.  67  L.R.A.  841.  G.  J.  C. 
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Green  Bay  &  M.  Canal  Co.  13  Wall.  166, 
20  L.  ed.  557;  United  States  v.  Great 
Falls  Mfg.  Co.  112  U.  S.  645,  28  L.  ed.  846, 
5  Sup.  Ct.  Rep.  306;  Sinnickson  v.  Johnson, 
17  N.  J.  L.  129,  34  Am.  Dec.  184;  Gardner 
V.  Newburgh,  2  Johns.  Ch.  162,  7  Am.  Dec. 
626;  AngeH,  Water  courses,  §  465a;  Hook- 
er V.  New-Haven  &  N.  Co.  14  Conn.  146,  36 
Am.  Dec.  477;  Rowe  v.  Granite  Bridge 
Corp.  21  Pick.  344;  Canal  Appraisers  v. 
People,  17  Wend.  604;  Lackland  v.  North 
Missouri  R.  Co.  31  Mo.  180;  Stevens  v. 
Middlesex  Canal,  12  Mass.  466;  Gibson  v. 
United  States,  166  U.  S.  268,  41  L.  ed.  996, 
17  Sup.  Ct.  Rep.  678;  South  Carolina  v. 
Georgia,  93  U.  S.  4,  23  L.  ed.  782;  Shively 
v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548;  Eldridge  v.  Trezevant, 
160  U.  S.  542,  40  L.  ed.  490,  16  Sup.  Ct. 
Rep.  345. 

Mr.  Selah  B.  Strong,  3d,  with  Mr. 
William  J.  Youngs,  for  respondent: 

Tlie  right  of  the  plaintiff,  as  the  leasee 
of  the  owners  of  the  fee  of  the  lands  under 
water  in  the  Great  South  bay,  is  subject  to 
the  paramount  right  of  the  United  States 
to  the  use  thereof  for  the  regulation  of 
commerce,  and  the  improvement  of  navi- 
gation incident  thereto. 

Hale,  Jure  De  Maris,  11;  Angell,  Tide 
Waters,  pp.  20,  21,  64;  Callis,  Sewers,  55; 
Bracton,  bk.  2,  chap.  5,  §  7 ;  Hargrave's  Law 
Tracts,  11;  Brookhavcn  v.  Smith,  188  N. 
Y.  74,  9  L.R.A.(N.S.)  326,  80  N.  E.  665, 
11  A.  &  E.  Ann.  Cas.  1;  Barnes  v.  Midland 
R.  Terminal  Co.  193  N.  Y.  378,  127  Am.  St. 
Rep.  902,  85  N.  E.  1093;  Oelsner  v.  Nassau 
Light  &  P.  Co.  134  App.  Div.  281,  118  N. 
Y,  Supp.  960;  Gould,  Waters,  3d  ed.  pp. 
44,  173;  Chappell  v.  Waterworth,  39  Fed. 
77;  Gann  v.  Whitstable,  20  C.  B.  N.  S.  3, 

11  H.  L.  Cas.  192,  36  L.  J.  C.  P.  N.  S.  29, 

12  L.  T.  N.  S.  150,  13  Week.  Rep.  589; 
Richardson  v.  United  States,  100  Fed.  714; 
Scranton  v.  Wheeler,  179  U.  S.  141,  45  L. 
ed.  126,  21  Sup.  Ct.  Rep.  48;  People  v. 
Vanderbilt,  26  N.  Y.  287;  Colchester  v. 
Brooke,  7  Q.  B.  339,  16  L.  J.  Q.  B.  N.  S. 
69,  9  Jur.  1090;  Martin  v.  Waddell,  16 
Pet.  366,  10  L.  ed.  997;  Stockton  v.  Balti- 
more &  N.  Y.  R.  Co.  1  Inters.  Com.  Rep. 
411,  32  Fed.  19;  Hawkins  Point  Light- 
House  Case,  39  Fed.  77. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

The  learned  counsel  for  the  appellant, 
with  the  discrimination  of  a  lawyer  who 
understands  his  case,  has  made  certain  con- 
cessions which  liinit  diRcvisalon  to  a  single 
question.  Ho  admits  that  noitlier  the  plain- 
tifr  nor  its  lessors  have  anv  c«>ntrol  of  tho 
rijiflit  of  navigation  over  the  land  in  ques- 
tion, bocauHe  the  patents  from  the  Crown, 
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which  are  silent  upon  the  subject,  must  be 
taken  most  strongly  against  the  grantees. 
He  further  admits  that  their  rights  are 
subject  to  the  public  right  of  navigation, 
but  he  insists  that  such  right  is  confined  to 
navigation  of  the  bay  in  its  natural  stat?. 
without  disturbing  the  surface  of  the  land 
under  water  by  artificial  means.  Tlie  only 
question  he  presents  for  decision,  as  stated 
in  his  own  words,  is  as  follows:  ''Is  the 
authority  of  the  United  States  for  the  regu- 
lation of  commerce  between  the  states,  and 
to  improve  navigation  in  navigable  waters, 
paramount  to  the  private  property  rights 
and  exclusive  private  fishery  rights  of  the 
plaintiff  and  its  lessors?"  The  King  of  Eng- 
land had  title  to  the  land  under  the  navi- 
gable waters  throughout  his  Kingdom  as  his 
private  property,  which  he  could  dispose  of 
as  he  saw  fit,  without  restraint  or  hinder- 
ance  from  the  law.  This  was  known  as  the 
jus  privatum  held  by  him  in  his  individual 
capacity.  Com.  v.  Alger,  7  Cush.  53,  82, 
90;  Hale,  De  Jure  Maris,  11;  Hargrave's 
Law  Tracts,  84,  89.  The  King  also  had 
title  as  sovereign,  and  in  no  sense  as  pro- 
prietor, to  the  navigable  waters  themselves, 
within  rivers  and  arms  of  the  sea  where 
the  tide  ebbed  and  flowed;  but  he  held 
them  in  trust  for  his  people,  and  he  could 
not  dispose  of  them  by  grant  or  otherwise. 
They  were  incapable  of  private  ownership, 
for  they  were  the  jus  publicum  held  by  the 
King  in  a  representative  capacity.  Ibid; 
Bracton,  bk.  2,  chap.  5,  §  7;  Moore's  His- 
tory of  the  Foreshore,  446,  533,  782;  Hale, 
De  Portibus  Maris,  85.  'The  JU8  privatum 
of  the  owner  or  proprietor,"  said  Lord  Hale, 
"is  charged  with,  and  subject  to,  that  jus 
publicum  which  belongs  to  the  King's  sub- 
jects: as  the  soil  of  an  highway  is,  which 
though  in  point  of  property  it  may  be  a 
private  man's  freehold,  yet  it  is  charged 
with  a  public  interest  of  the  people,  which 
may  not  be  prejudiced  or  damnified."  Hale's 
De  Jure  Maris,  chap.  6.  To  the  ancestors 
and  grantors  of  the  plaintiiTs  lessors,  the 
King  granted  the  jus  privatum  to  the  locus 
in  quo,  but  the  jus  publicum,  under  the 
right  of  conquest  and  the  treaty  of  peace 
made  after  the  Revolutionary  \Var.  went  to 
the  original  states,  and,  when  the  Constitu- 
tion was  adopted,  became  subject  to  the 
rights  surrendered  thereby  to  the  United 
States.  Shively  v.  Bowlby,  152  U.  S.  1,  38 
L.  ed.  331,  14  Sup.  Ct.  Rep.  648;  Brookhaven 
v.  Smith,  188  N.  Y.  74,  9  L.R.A.(N^.)  326, 
80  N.  E.  665,  11  A.  &  E.  Ann.  Cas.  1; 
Barnes  v.  Midland  R.  Terminal  Co.  193  N. 
Y.  378,  7  Am.  St.  Rep.  962,  85  N.  E.  1093. 
The  plainlifT  and  its  lessors  have  no  more 
tlian  the  Kinir  had  as  proprietor;  and  the 
question  is,  What  did  he  hold  in  his  indi- 
vidual  capacity?     Assuming  that   he  con- 
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veyed  all  that  he  could  convcyj  what  is  the 
measure  of  the  title  conferred?  Was  his 
title  to  land  under  navigable  waters,  and  is 
the  title  of  his  grantees  so  absolute  as  to 
prevent  improvement  by  the  general  govern- 
ment for  the  benefit  of  navigation,  as  a 
matter  of  right  and  without  making  com- 
pensation; or  was  the  jus  privatum,  which 
is  conceded  to  be  subject  to  tne  easement 
of  navigation,  also  subject,  by  necessary 
implication  from  the  nature  of  that  ease- 
ment, to  the  right  to  promote  navigation  by 
increasing  the  depth  of  the  water  so  that 
vessels  of  larger  draft  and  greater  tonnage 
can  pass  in  safety?  Is  the  grant  of  sub- 
merged soil,  which  is  so  directly  connected 
with  the  public  right  of  navigation  as  to  be 
incapable  of  complete  separation  therefrom, 
subordinate  thereto,  to  the  extent  neces- 
sary to  promote  and  develop  commerce? 

In  patents  from  Sovereign  to  subject,  the 
rule  of  construction  which  controls  deeds 
between  individuals  is  reversed,  and  the 
terms  are  taken  most  strongly  against  the 
grantee,  because  the  public  interest  is  in- 
volved. For  the  same  reason  it  is  held  that 
from  grants  of  water  land  there  is  implied- 
ly reserved  the  right  of  navigation,  and,  as 
a  necessary  part  of  so  important  a  subject, 
the  right  to  improve  navigation  for  the  bene- 
fit of  commerce. 

Upon  the  doctrine  of  implied  reservation 
in  grants  of  the  Crown,  which  rests  on 
broad  principles  of  public  policy,  we  think 
the  public  right  should  be  held  to  embrace 
whatever  is  essential  to  the  interests  of 
commerce,  and  that  the  private  right  is 
subject  thereto.  As  the  King  could  not 
grant  to  a  subject  the  public  right  of  navi- 
gation, he  could  not  grant  to  a  subject  a 
right  so  blended  therewith  as  to  be  in  effect 
a  part  thereof,  and  hence  the  right  to  dredge 
land  under  water  for  the  improvement  of 
navigation  was  reserved  from  the  general 
terms  of  the  grant  by  necessary  implica- 
tion. The  patents  in  question  are  silent  up- 
on the  subject  of  navigation  in  any  phase. 
The  Crown  did  not  grant  any  right  that 
might  interfere  with  navigation  in  its  broad 
sense,  because  it  could  not,  and  the  patents 
should  be  construed  accordingly.  The  right 
to  dig  a  channel  is  analogous  to  the  right 
to  build  a  lighthouse  upon  submerged  land 
granted  to  private  individuals,  or  to  fasten 
buoys  thereto,  or  to  blast  out  rocks  and 
remove  natural  obstructions  therefrom. 
South  Carolina  v.  Georgia,  93  U.  S.  4,  12, 
23  L.  ed.  782,  784;  Gibson  v.  United  States, 
166  U.  S.  269,  41  L.  ed.  998,  17  Sup.  Ct. 
Rep.  578;  Eldridge  v.  Trezevant,  160  U.  S. 
452,  40  L.  ed.  490,  16  Sup.  Ct.  Rep.  345. 

In  Sage  v.  New  York,  154  N.  Y.  61,  79, 
38  L.R.A.  606,  61  Am.  St.  Rep.  592,  47  N. 
E.  1006,  1101,  after  reviewing  many  au- 
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^  thorities,  we  held  that  "it  is  a  logical  de- 
duction from  the  decisions  in  this  state,  that, 
as  against  the  general  public,  through  their 
official  representatives,  riparian  owners  have 
no  right  to  prevent  important  public  im- 
provements upon  tide  water  for  the  benefit 
of  commerce.  The  principle  upon  which  the 
rule  rests,  although  sometimes  fore- 
shadowed, has  not  been  clearly  set  forth. 
Although,  as  against  individuals  or  the  un- 
organized public,  riparian  owners  have 
special  rights  to  the  tideway  that  are  recog- 
nized and  protected  by  law,  as  against  the 
general  public,  as  organized  and  represented 
by  government,  they  have  no  rights  that 
do  not  yield  to  commercial  necessities,  ex- 
cept the  right  of  pre-emption  when  con- 
ferred by  statute,  and  the  right  to  wharfage, 
when  protected  by  a  grant  and  covenant  on 
the  part  of  the  state,  as  in  the  Langdon 
and  Williams  Cases,  93  N.  Y.  129,  105  N. 
Y.  419,  11  N.  E.  829.  I  think  that  the  rule 
rests  upon  the  principle  of  implied  reser- 
vation, and  that  in  every  grant  of  lands 
bounded  by  navigable  waters  where  the  tide 
ebbs  and  flows,  made  by  the  Crown  or  the 
state  as  trustee  for  the  public,  there  is  re- 
served by  implication  the  right  to  so  im- 
prove the  water  front  as  to  aid  navigation 
for  the  benefit  of  the  general  public,  without 
compensation  to  the  riparian  owner.  Tlie 
implication  springs  from  the  title  to  the 
tideway,  the  nature  of  the  subject  of  the 
grant,  and  its  relation  to  navigable  tide 
water,  which  has  been  aptly  called  the  high- 
way of  the  world.  The  common  law  recog- 
nizes navigation  as  an  interest  of  paramount 
importance  to  the  public.  Thus,  when  the 
King  used  to  grant  an  exclusive  right  of 
fishing  in  navigable  tidewater,  as  once  he 
lawfully  might,  if,  in  the  course  of  time, 
the  nets  or  weirs  interfered  with  navigation, 
they  became  a  nuisance,  and  could  be  abated 
as  such.  The  grant  was  silent  upon  the 
subject,  yet  the  courts  held  that  whatever 
impeded  the  superior  right  of  navigation 
was  impliedly  excepted  from  the  effect  of 
the  grant.  So,  as  it  seems  to  me,  when 
any  public  authority  conveys  lands  bound- 
ed by  tide  water,  it  is  impliedly  subject  to 
those  paramount  uses  to  which  government, 
as  trustee  for  the  public,  may  be  called 
upon  to  apply  the  water  front,  for  the  pro- 
motion of  commerce  and  the  general  wel- 
fare. .  ..  •  We  think  .  .  .  that,  the 
conveyance  of  the  uplands  in  question  to  a 
subject  should,  from  public  considerations 
of  the  highest  importance,  be  held  to  have 
been  made  with  the  implied  reservation  of 
the  right  to  freely  improve  the  navigation 
of  the  great  seaport,  within  the  general 
limits  of  which  said  uplands  were  situated." 
Much  of  this  extract  was  quoted  with  ap- 
proval by  the  Supreme  Court  of  the  United 
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States  in  Scranton  v.  Wheeler,  179  U.  S. 
161,  45  L.  ed.  136,  21  Sup.  Ct.  Rep.  48,  and, 
while  neither  case  is  strictly  analogous  in 
its  facts  to  the  case  now  before  us,  both 
rest  upon  a  principle  which  controls  the 
question  under  consideration.  In  Scranton 
V.  Wheeler  the  title  of  the  riparian  owner 
extended  to  the  middle  line  of  St.  Mary's 
river,  which  forms  part  of  the  boundary 
between  the  United  States  and  Canada,  and 
is  a  highway  for  interstate  and  interna- 
tional commerce.  The  general  government, 
under  the  authority  of  Congress,  construct- 
ed a  pier  resting  on  the  submerged  land, 
for  the  purpose  of  improving  the  navi- 
gation of  the  river,  and  it  was  held  that 
the  prohibition  of  the  Constitution  of  the 
United  States  against  taking  private  prop- 
erty for  public  use  without  just  compensa- 
tion had  no  application.  The  title  of  the 
plaintiff  in  that  case,  although  it  did  not 
come  from  the  Crown,  was  of  the  same 
nature  as  the  title  in  this  case,  for  it  came 
from  sovereign  authority.  In  South  Caro- 
lina y.  Georgia,  03  U.  S.  4,  23  L.  ed.  782, 
it  was  held,  in  substance,  that  the  right  to 
regulate  commerce  includes  the  right  to 
regulate  navigation,  and  hence  to  regulate 
and  improve  navigable  rivers  and  ports  on 
such  rivers,  and  an  appropriation  for  the 
improvement  of  a  harbor  or  a  navigable 
river,  "to  be  expended  under  the  direction 
of  the  Secretary  of  War,"  confers  upon  that 
officer  the  discretion  to  determine  the  mode 
of  improvement.  In  Gibson  v.  United  States, 
166  U.  S.  269,  271,  41  L.  ed.  996,  998,  17 
Sup.  jCt.  Rep.  578,  679,  the  court  said :  "All 
navigable  waters  are  under  the  control  of 
the  United  States  for  the  purpose  of  regu- 
lating and  improving  navigation,  and,  al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states  and  individual 
owners  under  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation,  creat- 
ed in  favor  of  the  Federal  government  by 
the  Constitution."  See  also  Martin  v.  Wad- 
dell,  16  Pet.  367,  10  L.  ed.  997;  Pennsyl- 
vania V.  Wheeling  &  B.  Bridge  Co.  18  How. 
421,  15  L.  ed.  435;  Gilman-v.  Philadelphia, 
3  Wall.  713,  18  L.  ed.  96;  Com.  v.  Alger,  7 
Cush.  53;  Lane  v.  New  Haven  Harbor,  70 
Conn.  685,  40  Atl.  1058 ;  Lane  v.  Smith,  71 
Conn.  66,  41  Atl.  18;  Stockton  v.  Balti- 
more &  N.  Y.  R.  Co.  (C.  C.)  1  Inters.  Com. 
Rep.  411,  32  Fed.  9;  Chappell  v,  Water- 
worth  (C.  C.)  39  Fed.  77.  Not  all  of  these 
cases  proceed  expressly  upon  the  principle  of 
implied  reservation,  but  whenever  a  patent 
from  the  Crown  was  involved,  that  princi- 
ple was  involved,  for  the  patent  is  a  con- 
tract protected  by  the  5th  Amendment  to 
the  Federal  Constitution.  Seme  of  the  cases 
are  placed  upon  the  ground  that  the  title 
to  submerged  land,  from  whatever  source  it 
:;"4  L.R.A.(N.S.) 


came,  waa  acquired  subject  to  the  rights 
which  government,  representing  the  pub- 
lic, has  to  improve  navigation.  Scranton 
V.  Wheeler,  179  U.  S.  141,  163,  46  L.  ed. 
126,  137>  21  Sup.  Ct.  Rep.  48.  This  recog- 
nizes the  principle  by  stating  the  effect 
thereof. 

The  case  of  Monongahela  Nav.  Co.  ▼. 
United  States,  148  U.  S.  312,  33i,  37  L. 
ed.  463,  470,  13  Sup.  Ct.  Rep.  622,  629, 
which  is  relied  upon  by  the  appellant,  is 
not  analogous.  The  plaintiff  in  that  case 
had  a  franchise  granted  by  a  statute  of  the 
state,  to  erect  a  lock  and  dam  in  a  naviga- 
ble river.  It  also  had  the  consent  of  Con- 
gress. It  was  held  that  after  the  lock  and 
dam  had  been  constructed,  and  the  plaintiff 
was  receiving  tolls  for  it^  use,  the  Federal 
government  could  not  take  the  franchise  or 
the  tangible  property  without  paying  for 
it.  Mr.  Justice  Brewer,  speaking  for  all 
the  judges  who  took  part  in  the  decision, 
said:  "In  this  case  there  was  not  only  the 
full  authority  of  the  state  of  Pennsylvania, 
but  also,  so  far  as  respects  this  particular 
lock  and  dam,  they  were  constructed  at  the 
Instance  and  implied  invitation  of  Congress. 
The  act  of  March  3,  1881  [21  Stat,  at  L. 
468,  chap.  136],  making  an  appropriation 
for  the  improvement  of  the  river,  in  terms 
provided  that  no  such  improvement  should 
be  made  until  the  navigation  company  had 
in  good  faith  started  upon  the  building  of 
this  lock  and  dam.  .  .  .  This  is  Bome- 
thing  more  than  the  mere  recognition  of  an 
existing  fact.  It  is  an  invitation  to  the 
company  to  do  the  work;  and  when,  in  pur- 
suance of  that  invitation,  and  under  au- 
thority given  by  the  state  of  Pennsylvania, 
the  company  has  constructed  the  lock  and 
dam,  it  does  not  lie  in  the  power  of  the  state 
or  the  United  States  to  say  that  such  lock 
and  dam  are  an  obstruction  and  wrongfully 
there,  or  that  the  right  to  compensation  for 
the  use  of  this  improvement  by  the  public 
does  not  belong  to  its  owner,  the  naviga- 
tion company."  This  court  held  the  same 
way  under  somewhat  similar  circumstances 
in  Langdon  v.  New  York,  93  N.  Y,  129, 
and  Williama  v.  New  York,  106  N.  Y.  419. 
11  N.  £.  829,  both  of  which  are  cited  and 
distinguished  in  Sage  ▼.  New  York,  164  N. 
Y.  61,  79,  38  L.R.A.  606,  61  Am.  St.  Rep. 
592,  47  N.  B.  1096,  1101. 

We  think  that  the  plaintiff  has  no  right 
in  the  land  under  water,  that  is  not  subject 
to  the  power  of  the  United  Statei  to  con- 
struct the  improvement  in  question  without 
making  compensation  to  it.  It  ran  the  risk 
when  it  planted  its  oysters  that  the  crop 
might  be  interfered  with  whenever  Congress 
decided  to  dig  a  channel,  or  otherwise  im- 
prove navigation  in  Great  South  bay  for 
the  benefit  ol  oommerce.     Its  loss  may  be 
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severe,  but  Congress  is  not  apt  to  deal  un- 
generously with  those  who  have  good 
grounds  for  relief. 

The  judgment  should  be  affirmed,  with 
costs. 

Cnllen,  Ch.  J.,  and  Gray,  Edward  T. 
Bartlett,  Haight,  Werner,  and  Hlsoock, 
JJ.,  concur. 
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CHARLES  BRAUN,  Admr.,  etc.,  of  Nicho- 
las Braun,  Deceased,  Appt., 

V. 

BUFFALO    GENERAL    ELECTRIC    COM- 
PANY, Respt. 

(200  N.  Y.  484,  94  N.  E.  206.) 

Electricity  —  wires  on  private  property 
—  care  as  to  Insulation. 

1.  A  corporation  maintaining  dangerous 
electric  wires  across  the  private  property 
of  another  will  not  be  relieved,  on  the 
ground  of  expense,  of  exercising  reasonable 
care  to  maintain  proper  insulation  to  pre- 
vent accidents  reasonably  to  be  apprehend- 
ed to  those  lawfully  coming  near  the  wires. 

Trial  —  Jury  —  unsafe  electric  wires  — 
liability. 

2.  Whether  or  not  a  corporation  main- 
taining dangerous  electric  wires  across  a 
vacant  city  lot  was  negligent  in  failing  to 
inspect  and  repair  the  insulation  thereon, 
BO  that  they  became  dangerous  to  persons 
who  might   reasonably   be  apprehended   as 


likely  to  come  near  them  in  case  of  an  at- 
tempt to  improve  the  lot,  so  as  to  be  liable 
for  causing  the  death  of  such  a  person,  is 
for  the  jury. 

Electricity  —  working     near     wires  ^ 
negligoiioc. 

3.  Persons  about  to  erect  a  building  on 
a  vacant  lot  cannot  be  charged  with  negli- 
gence in  failing  to  require  the  protection 
or  removal  of  dangerous  electric  wires 
strung  across  the  lot,  if  there  is  nothing 
to  indicate  to  whom  they  belong,  or  that 
they  are  dangerous. 

Same  —  accidental  death  from  wires  — 
liability. 

4.  A  corporation  which  permits  the  in- 
sulation on  dangerous  electric  wires  strung 
across  a  vacant  city  lot  which  it  may  rea- 
sonably anticipate  will  be  improved,  to  be- 
come defective,  will  be  held  liable  for  the 
death  of  a  carpenter  who,  by  working  on 
a  building  in  process  of  erection  on  the 
property,  accidentally  comes  in  contact  with 
the  wires*  and  is  killed. 

Trial  —  Jury  —  negligence  of  one  killed 

by  electricity. 

&.  The  jury  must  determine  the  question 
of  the  contributory  negligence  of  a  car- 
penter who,  in  working  on  a  building,  takes 
iiuld  of  wires  strung  through  the  space 
which  the  building  is  to  occupy,  for  the 
purpose  of  passing  them,  and  is  killed  by 
an  electric  shock,  where  he  is  not  shown 
to  have  had  knowledge  that  they  were  dan- 
gerous or  improperly  insulated. 

(January  27,  1911.) 

(Werner,  J.,  dissents.) 


Note.  ^^ Duty  of  company  maintaining 
electric  wire  over  or  across  private 
property. 

This  note,  as  indicated  in  its  title,  is 
confined  to  wires  used  for  the  purpose  of 
transmitting  eh^ctricity,  and  does  not  in- 
clude cases  of  injury  from  telephone  wires 
or  others  that  may  have  become  charged 
by  coming  in  contact  with  electric  wires. 

Other  questions  pertaining  to  electricity 
are  treated  in  notes  to  the  following  cases: 

Duty  of  electric  light  company  with  re- 
spect to  wiring  or  fixtures  installed  in 
private  property.  Fish  v. .  VVaverly  Elec- 
tric Light  &  P.  Co.  13  L.R.A.{N.S.)  226, 
and  Minneapolis  General  Electric  Co.  v. 
Cronon,  20  L.R.A.(N.S.)    816. 

Applicability  of  rule  res  ipsa  loquitur 
to  accidents  on  private  property  due  to  es- 
cape of  electricity  from  disordered  electric 
appliances.  Western  Coal  &  Min.  Co.  v. 
Earner,  22  L.R.A.(N.S.)  1183 :  Turner  v. 
Southern  Power  Co.  32  L.R.A.(N.S.)   848. 

Degree  of  care  required  of  one  furnish- 
ing electricity,  toward  persons  rightfully 
on.  premises  supplied.  Phelan  v.  Louis- 
ville Electric  Light  Co.  6  L.R.A.(N.S.)  459. 

In  Clements  v.  Louisiana  Electric  Light 
Co.  44  La.  Ann.  602,  16  L.R.A.  43,  32  Am. 
St.  Rep.  348,  II  So.  51,  where  a  tinsmith 
was  killed  by  electric  shock  while  repair- 
34  L.R.A.^N.S.) 


ing  a  roof,  the  company  was  held  liable  as 
a  consequence  of  its  failure  to  have  the 
wires  insulated  as  required  by  ordinance. 
The  court  said:  "The  deceased,  Clements, 
was  lawfully  on  the  gallery  roof.  He  was 
engaged  in  a  service  that  necessarily  re- 
quired him  to  run  the  risk  of  coming  in 
contact  with  defendant's  wires,  either  by 
stepping  over  tliem  or  going  under  them. 
It  is  probable  that  the  latter  mode  was  the 
most  convenient,  and  there  is  no  evidence 
that  in  so  doing  he  incurred  any  greater 
risk.  The  wires  were  visible,  and  to  all 
appearances  were  safe.  The  great  force 
that  was  being  carried  over  the  wire  gave 
no  evidence  of  its  existence.  There  was  no 
means  for  a  man  of  ordinary  education  to 
distinguish  whether  the  wire  was  dead  or 
alive.  It  had  all  the  appearance  of  having 
been  properly  insulated.  From  this  fact 
there  was  an  invitation  or  inducement  held 
out  to  Clements  to  risk  the  consequence  of 
contact.  He  had  a  right  to  believe  they 
were  safe,  and  that  the  company  had  com- 
plied witli  its  duties  specified  by  law.  He 
was  required  to  look  for  patent,  and  not 
latint,  defects.  Had  he  known  of  the  de- 
fective insulation,  and  put  himself  in  con- 
tact with  the  wire,  he  would  have  assumed 
the  risk.  The  defect  was  hidden,  and  the 
insulation  wrapping  was  deceptive.  It  is 
certain,  had  it  been  properly  wrapped, 
69 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  tlie  Supreme 
Court,  Fourth  Department,  affirming  a 
judgment  of  a  Trial  Term  for  Erie  County 
dismissing  an  action  brought  to  recover 
damages  for  the  alleged  negligence  of  de- 
fendant, which  resulted  in  the  death  of 
plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Newton,  for  appellant: 

Whether  or  not  defendant  was  negligent 
in  not  keeping  the  wires  properly  insulated 
was  a  question  for  the  jury. 

Horning  v.  Hudson  River  Teleph.  Co.  Ill 
App.  Div.  322,  97  N.  Y.  Supp.  625, 

Defendant  was  negligent  in  not  keeping 
the  wires  insulated  at  this  point. 

1    Thomp.   Neg.    §   800;     ^>IcLaughlin    v. 


Louisville  Electric  Light  Co.  100  Ky.  173, 
34  L.R.A.  812,  37  S.  W.  851. 

W^here  a  person's  duties  bring  him  within 
the  immediate  proximity  of  electric  light 
wires  which  he  inadvertently  touches,  and 
he  is  injured  thereby,  he  may  not,  as  a 
matter  of  law,  be  said  to  be  negligent; 
whether  he  exercised  due  care  or  not  would 
be  a  question  of  fact  to  be  determined  from 
the  circumstances. 

Mangan  v.  Hudson  River  Teleph.  Co.  50 
Misc.  392,  100  N.  Y.  Supp.  539;  lUinga- 
worth  y.  Boston  Electric  Light  Co.  161 
Mass.  583,  25  L.R.A.  552,  37  N.  E.  778; 
Perham  v.  Portland  General  Electric  Co. 
33  Or.  451,  40  L.R.A.  799,  72  Am.  St.  Rep. 
730,  63  Pac.  14;  Caglione  v.  Mt.  Morris 
Electric  Light  Co.  66  App.  Div.  191,  67  N. 


Clements  would  not  have  been  killed.  His 
death  is  conclusive  proof  of  the  defect  of 
the  insulation  and  the  negligence  of  de- 
fendant. He  exercised  reasonable  care  in 
going  under  the  wire  in  the  performance  of 
his  duty,  as  he  had  a  right  to  believe,  from 
external  appearances,  tliat  the  wire  was 
safe.  His  action  was  such  as  not  to  tend 
to  expose  himself  directly  to  the  danger 
which  resulted  in  the  injury.  In  fact, 
there  was  no  apparent  danger." 

In  McLaughlin  v.  Louisville  Electric 
Light  Co.  100  Ky.  173,  34  L.R.A.  812,  37 
S.  W.  851,  where  the  defendant  was  held 
liable  to  a  painter  on  a  house  who  came  in 
contact  with  an  imperfectly  insulated  wire, 
the  court  said  that  the  insulation  of  wires 
maintained  at  places  where  people  have 
the  right  to  go  for  work,  business,  or  pleas- 
ure, should  be  made  perfect,  and  the  ut- 
most care  used  to  keep  it  so;  and  the  fact 
that  it  is  expensive  or  inconvenient  is  no 
excuse.  Lewis  v.  Louisville  Electric  Light 
Co.  21  Ky.  L.  Rep.  34,  50  S.  W.  992,  ruled 
the  same  on  similar  facts. 

So,  in  Colusa  Parrot  Min.  &  Smelting 
Co.  v.  Monahan.  89  C.  C.  A.  256,  162  Fed. 
276,  plaintiff  alleged  in  his  complaint  that 
defendant  intentionally  permitted  the  roof 
of  its  ore  house  to  be  unsafe  and  danger- 
ous to  all  perrions  going  thereon,  in  tliat 
it  negligently  and  wantonly  permitted  a 
certain  cojjpor  wire,  insutTiciently  and  care- 
lessly iiisulnlod,  carrying  and  charged  by 
defendant  with  a  dangerous  current  of  elec- 
tricity, to  wit.  2.50()  volts,  to  hang  and 
remain  at  a  distance  of  only  4  feet  above 
the  roof  where  plaintiff  was  sent  and  put 
to  work  by  defendant,  and  the  court,  in 
holding  defendant  liable  for  injury  received 
by  plaintiff  by  grasping  the  wire  to  keep 
from  falling  when  he  had  slipped,  laid 
down  the  rule  that  "at  points  or  places 
where  people  have  the  right  to  go  for  work, 
business,  or  pleasure,  the  insulation  and 
protection  should  be  made  as  nearly  per- 
fect as  reasonably  possible,  and  the  utmost 
care  used  to  keep  them  so." 

And  the  same  rule  was  applied  in  Thomas 
V.  W'heeling  Electrical  Co.  54  W.  Va.  395, 
46  S.  E.  217,  where  a  person  was  injured 
34  L.R.A.  (N.S.) 


by  coming  in  contact  with  an  uninsulated 
electric  wire  strung  over  a  balcony  where 
he  was  working. 

So,  in  Rucker  v.  Sherman  Oil  &  Cotton 
Co.  29  Tex.  Civ.  App.  418,  68  S.  W.  818, 
where  a  lineman,  while  working  on  an  awn- 
ing in  front  of  a  store,  came  in  contact  with 
an  uninsulated  wire  and  was  killed,  the 
court,  in  holding  the  owner  of  the  wire 
liable,  stated  the  rule  thus:  "A  company 
maintaining  electrical  wires  over  which  a 
high  voltage  of  electricity  is  conveyed,  ren- 
dering them  highly  dangerous  to  others,  is 
under  the  duty  of  using  the  necessary  care 
and  prudence  at  places  where  others  may 
have  the  right  to  go,  either  for  work,  busi- 
ness or  pleasure,  to  prevent  injury." 

In  Giraudi  v.  Electric  Improv.  Co.  107 
Cal.  120,  28  L.R.A.  596,  48  Am.  St.  Rep. 
114,  40  Pac.  108,  where  a*  servant  of  a 
hotel  was  injured  by  coming  in  contact 
with  electric  wires  while  on  the  roof  as- 
sisting his  employer  in  securing  signs  dur- 
ing a  violent  storm,  the  company  was  held 
liable,  for  its  failure  to  raise  the  wires  so 
high  above  the  roof  that  those  having  oc- 
casion to  go  there  would  not  come  in  con- 
tact with  them  constituted  negligence, 
where  the  wires  were  not  so  covered  that 
there  was  no  dang'er  in  coming  in  contact 
with  them.  "The  mere  fact  that  some  per- 
sons use  a  dangerous  agency,"  said  the 
court,  "raises  no  presumption  that  the  pub- 
lic know  enough  of  its  nature  to  avoid  the 
danger  which  must  arise  from  its  use;  and 
the  public — aside  from  the  consumers  using 
the  commodity — owe  no  duty  to  those  in- 
troducing it,  but,  on  the  other  hand,  it  is 
the  duty  of  those  making  a  profit  from  the 
use  of  so  dangerous  an  element  as  elec- 
tricity, to  use  the  utmost  care  to  prevent 
injury  to  any  class  of  people  composing 
the  public,  which  exists  in  any  considerable 
numbers.  They  must  protect  those  pos- 
sessing less  than  ordinary  knowledge  of  the 
character   of  the  commodity." 

In  Byerly  v.  Consolidated  Light,  Power 
&  Ice  Co.  130  Mo.  App.  593,  109  S.  W.  1065, 
sufficiently  set  out  in  Braun  v.  Bcffaio 
General  Electric  Co.  the  court  said: 
"The  utility  of  this  agency  is  fully  appreci- 
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Y.  Supp.  660;  Fox  v.  Manchester,  183  N. 
Y.  141,  2  L.R.A.(N.S.)  474,  75  N.  E.  1116. 
Messrs.  Hoyt  &  Spratt,  for  respondent: 
The  prospect  of  injury  to  anyone  was  too 
remote  to  chai^ge  defendant  with  negli- 
gence. 

16  Cyc.  Law  &  Proc.  pp.  472,  473;  Joyce, 
Electricity,  §  446;  Graves  v.  Washington 
Water  Power  Co.  44  Wash.  675,  11  L.R.A. 
(N.S.)  462,  87  Pac.  050;  Sheffield  Co.  v. 
Morton,  161  Ala.  153,  40  So.  772;  Wetherby 
V.  Twin  State  Gas  &  Electric  Co.  83  Vt. 
'189,  26  L.R.A.(N.S.)  1220,  76  Atl.  8; 
Sullivan  v.  Boston  &  A.  R.  Co.  166  Mass. 
378,  31  N.  E.  128;  Freeman  v.  Brooklyn 
Heights  R.  Co.  64  App.  Div.  696,  66  N.  Y. 
Supp.  1052;  Brush  Electric  Light  k  P.  Co. 
V.  Lefevre,  03  Tex.  604,  40  L.R.A:  771,  77 


Am.  St.  Rep.  898,  67  S.  W.  640;  Denver 
Consol.  Electric  Co.  v.  Walters,  30  Colo. 
318,  80  Pac.  820;  Keefe  v.  Narragansett 
Electric  Lighting  Co.  21  R.  L  676,  43  Atl. 
642;  Mayfield  Water  k  Light  Co.  t.  Webb, 
120  Ky.  395,  18  L.R.A.(N.S.)  170,  130  Am. 
St.  Rep.  460,  111  S.  W.  712;  McMullftn  ▼. 
Edison  Electric  Illuminating  Co.  13  Misc. 
392,  34  N.  Y.  Supp.  248. 

It  was  not  an  accident  of  a  character 
which  was  likely  to  happen,  and  there  was 
no  negligence  in  failing  to  guard  against 
a  very  unlikely  possibility. 

Glasier  v.  Hebron,  131  N.  Y.  447,  30  N. 
E.  230;  Favro  v.  Troy  k  W.  T.  Bridge  Co. 
4  App.  Div.  241,  38  N.  Y.  Supp.  433. 

If   the   plaintiff's   intestate   became   pre- 


ated  by  the  courts,  and  no  desire  is  enter- 
tained to  restrict  its  use,  biit  the  fact  that, 
when  it  is  not  kept  closely  confined  within 
appointed  channels,  its  tendency  to  break 
loose,  and  its  capacity  for  evil,  are  so  great, 
impels  the  courts  to  lay  down  the  rule  that 
persons  who  engage  in  the  business  of 
transmitting  highly  destructive  currents  of 
electricity  must  exercise  the  highest  degree 
of  care  to  prevent  their  escape  from  the 
carrying  wires." 

And  in  Ceismann  v.  Missouri-Edison 
Electric  Co.  173  Mo.  674,  73  S.  W.  660, 
a  case  somewhat  analogous  to  Bbaun  v. 
Buffalo  General  Electric  Co.,  and  there- 
in set  out,  it  was  said:  "Electricity  is  one 
of  the  most  dangerous  agencies  ever  dis- 
covered by  human  science,  and,  owing  to 
that  fact,  it  was  the  duty  of  the  electric 
company  to  use  every  protection  which 
was  accessible  to  insulate  its  wires  at  all 
points  where  people  have  the  right  to  go, 
and  to  use  the  utmost  care  to  keep  them 
so;  and  for  personal  injuries  to  a  person 
in  a  place  where  he  has  a  right  to  be,  with- 
out negligence  upon  his  part  contributing 
directly  thereto,  it  is  liahle   in  damages." 

In  Fitzgerald  v.  Edison  Electric  Illumi- 
nating Co.  200  Pa.  540,  86  Am.  St.  Rep. 
732,  50  Atl.  161,  s.  c,  on  subsoquent  appeal, 
207  Pa.  118,  56  Atl.  350,  also  set  out  in 
Braun  v.  Buffalo  General  Electric  Co., 
the  court  said:  "ITie  company,  however, 
whioh  uses  such  a  dangerous  agent,  is 
bound  not  only  to  know  the  extent  of  the 
danger,  but  to  use  the  very  highest  degree 
of  care  practicable,  to  avoid  injury  to 
everyone  who  may  be  lawfully  in  prox- 
imity to  its  wires,  and  liable  to  come  Ik 
.  .  .  contact  with  them.  The  defend- 
anty  in  accord  with  the  common  practice  of 
electric  companies,  recognized  this  obliga- 
tion by  insulating  its  dangerous  wire.  But 
the  duty  is  not  to  make  the  wire  safe  by 
proper  insulation,  b\it  to  koop  it  so  by 
constant  oversight   and  repair." 

In  Brown  v.  Edison  El'^etric  Illumi- 
nating Co.  00  Md.  400.  46  L.R.A.  745,  78 
Am.  St.  Rep.  442,  45  Atl.  182,  it  is  held 
that  a  prima  faoio  presumption  of  negli- 
gence on  the  part  of  an  electric  light  com- 
34  L.R.A.(N.S.) 


pany  arises  from  an  injury  to  a  boy  while 
cleaning  a  small  roof  over  a  window,  just 
below  a  second-story  window,  by  coming  in 
contact  with. the  point  of  a  dangerously 
charged  wire  left  sticking  up  and  entire- 
ly uncovered,  where  it  was  jointed  just  be- 
yond  an  insulator,  and  only  a  few  inches 
from  the  roof  on  which  he  was  working, 
where  there  is  nothing  to  show  any  want 
of  care  on  his  part.  The  court  further  held 
that  an  electric  light  company  using  wires 
charged  with  a  dangerous  current  owes  a 
legal  duty,  irrespective  of  any  contractual 
relation,  toward  every  person  who,  in  the 
exercise  of  a  lawful  occupation  in  a  place 
where  he  has  a  legal  right  to  be,  is  lia- 
ble to  come  in  contact  with  the  wires,  to 
see  that  its  wires  are  perfectly  placed  with 
reference  to  the  safety  of  such  person,  and 
are. properly  insulated. 

In  Illingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  583,  26  L.R.A.  662,  37  N.  £. 
778,  where  a  lineman  in  the  employ  of  the 
city  ^as  injured  by  contact  with  a  wire  be- 
longing to  an  electric  light  company  whose 
wires,  together  with  those  used  by  the  city 
for  its  fire  alarm  system,  were  strung  on 
the  same  frame  on  the  roof  of  a  building, 
it  was  held  that  reasonable  care  to  keep 
the  electric  wires  in  a  safe  condition  is 
due  by  the  electric  light  company  to  per- 
sons expressly  or  impliedly  licensed  to  ap- 
proach them  in  performing  their  duty  with 
reference  to  other  electric  wires  attached 
to  structures  of  the  electria  light  company, 
and  further  that  the  question  of  negligence 
in  leaving  uninsulated  joints  of  electric 
light  wires  within  12  or  16  inches  of  a 
frame  up  which  persons  are  required  to  go 
in  performance  of  duties  with  respect  to 
other  electric  wires  is  a  question  for  the 
jury. 

In  SteindorfT  v.  St.  Paul  Gaslight  Go.  02 
Minn.  406,  100  N.  W.  221,  where  a  tin- 
smith, while  repairing  a  gutter  on  la  roof, 
was  killed  by  coming  in  contact  with  an 
uninsulated  wire  running  alongside  of  the 
building,  whether  the  company  ought  rea- 
sonably to  have  anticipated  that  workmen 
might  come  in  contact  with  the  wire,  when 
in  the  exercise  of  ordinary  care,  it  must 
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occupied,  and  necdlcs<^ly  touched  the  wires, 
he  was  guilty  of  contributory  negligence. 

Buckley  v.  VVcistchcstor  Lighting  Co.  93 
App.  Div.  430,  87  N.  Y.  Supp.  7G3,  affirmed 
in  183  N.  Y.  500,  70  N.  ^.  1090;  Johnston 
V.  New  Omaha  Thomson-Houston  Electric 
Light  Co.  78  Neb.  24,  17  L.R.A.(N.S.)  435, 
110  ]^.  VV.  711,  113  N.  VV.  520. 

Hlscock,  J.,  delivered  the  opinion  of  the 
court : 

While  plaintiff's  intestate  was  engaged 
as  a  carpenter  in  the  erection  of  a  building 
on  private  premises  in  the  city  of  Buffalo, 
he  took  hold  of  two  wires  strung  and  main- 
tained by  the  rcKpondent  across  said 
premises,  and  carrying  an  electric  current 
of  a  high    voltage.     Inasmuch    as  the  in- 


sulation on  these  wires  had  become  ragged 
and  defective,  there  followed  the  quite  in- 
evitable result,— death  of  the  man.  The 
learned  courts  below  have  unanimously  de- 
cided that  the  intestate  was  killed  without 
legal  responsibility  on  the  part  of  the  re- 
spondent for  the  part  which  it  took  in 
bringing  about  this  result,  and,  in  determin- 
ing whether  this  conclusion  was  justified, 
we  are  called  on  to  consider  the  rule  of  care 
and  responsibility,  which  governs  a  com- 
pany carrying  wires  charged  with  danger- 
ous currents  of  electricity  over  private 
premises  in  the  midst  of  a  large  and  thick- 
ly populated  city. 

The  controlling  facts  which  present  this 
question  in  this  case,  as  they  might  ha\e 
been  found  by  the  jury,  are  as  follows:   The 


have  known  that  there  was  a  fair  prob- 
ability that  repairs  would  have  to  be  made 
in  close  proximity  to  the  defective  wire, 
and  whether  it  was  ne^rligcnt  in  leaving  the 
wire  uninsulated  nt  sucli  a  place,  were  held 
questions  for  the  jury. 

In  Day  v.  Consolidated  Light,  Power 
&,  Ice  Co.  136  Mo.  App.  274.  117  S.  W. 
81,  where  a  boy  six  years  old  was  killed 
by  contact  with  an  electric  wire  while  on 
a  roof  in  search  of  his  ball,  it  was  held 
that  the  boy  was  not  a  trespasser,  the 
roof  being  a  place  where  people  were  ac- 
customed to  go,  nor  a  mere  licensee,  and 
that  the  company's  failure  to  keep  the  wire 
insulated  constituted  negligence.  "If  de- 
fendant at  any  time  before  the  injury," 
said  the  court,  "had  reason  to  anticipate, 
while  employing  the  highest  degree  of  care, 
that  persons  rightfully  on  the  roof  of  the 
building  might  come  into  contact  with  the 
wire,  it  became  its  duty  to  exercise  the 
highest  degree  of  care  to  repair  or  replace 
the  defective  wire,  and  a  breach  of  such 
duty  would  constitute  negligence." 

In  Brooks  v.  Consolidated  Gas  Co.  70  N. 
J.  L.  211,  67  Atl.  390,  the  court,  in  hold- 
ing the  company  liable  where  one  was 
killed  by  coming  in  contact  with  a  defect- 
ively insulated  wire  while  painting  upon 
a  balcony,  said:  "When  it  placed  its 
converter  in  the  position  indicated,  it  was 
bound  to  consider  and  foresee  the  possibili- 
ty and  the  probability  of  someone,  using  the 
balcony  for  pleasure  or  for  working  there- 
on, coming  in  contact  with  the  wires,  and 
receiving  injury  thereby,  and  to  take  such 
precautions  as  might  be  reasonably  taken 
against  such  results.  This  duty  it  owed  to 
every  person  lawfully  using  the  balcony. 
Wliether  the  company  did  take  such  precau- 
tions and  exercise  such  care  as  the  circum- 
stances demanded  was  plainly  a  question 
for  the  jurj'."  The  court  fiirtlier  said  that, 
a  1  thou  nil  the  defendant  had  used  that  form 
of  insulating  protection  which  was  usual- 
ly employed  in  overhead  construction  in 
such  a  case,  where  persons  ustng  the  bal- 
cony might  come  in  contact  with  the  wires, 
it  ought  to  have  tiiken  further  precau- 
tion, such  as  erecting  a  barrier. 
:J4   L.R.A.(N.S.) 


In  Sommer  v.  Public  Service  Corp.  79 
N.  J.  L.  349,  75  Atl.  892,  where  one  in  the 
employ  of  a  contractor  engaged  by  defend- 
ant to  build  a  cupola  on  a  roof  on^  which 
it  maintained  defectively  insulated  electric 
wires  was  killed  by  contact  therewith,  tbt^ 
company  was  held  liable  on  the  ground  that 
an  owner  or  occupier  of  land  who  by  invita- 
tion, express  or  implied,  induces  persons 
to  come  upon  his  premises,  is  under  a  duty 
to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe  for  euch  purposes. 

In  Denver  Consol.  Electric  Co.  v.  Walters, 
39  Colo.  301,  89  Pac.  815,  where  a  boy 
twelve  years  old  reached  out  of  a  window 
and  touched  an  uninsulated  wire  attached 
to  the  house,  the  supreme  court  laid  down 
the  rule  that  a  person  or  corporation  in- 
stalling electric  appliances  where  children 
might  come  in  contact  with  them  must 
exercise  the  highest  degree  of  care  to  pre- 
vent  injury. 

In  Gremnjs  v.  Louisville  Electric  Light 
Co.  20  Ky.  L.  Rep.  1293,  49  S.  W.  184,  the 
company  was  held  liable  for  failure  to  in- 
sulate its  wires,  whereby  a  workman  on  a 
roof  assisting  his  foreman  in  repairing  a 
skylight  was  injured. 

In  Wales  v.  Pacific  Electric  Motor  Co. 
130  Cal.  521,  62  Pac.  932,  1120,  where  a 
painter  was  killed  by  coming  in  contact 
with  an  improperly  insulated  wire  main- 
tained upon  a  building  by  defendant  in  vio- 
lation of  a  city  ordinance,  the  defendant 
was  held  liable,  although  the  wire  may  have 
been  subsequently  changed  by  some  extrin- 
sic cause. 

But  in  Haertel  v.  Pennsvlvania  Light  & 
P.  Co.  219  Pa.  640,  69  AtL  282,  a  nonsuit 
was  held  properly  ordered  where  evidence 
failed  to  show  how  the  deceased,  while  upon 
a  roof  inspecting  the  work  of  his  employees, 
came  in  contact  with  an  imperfectly  insu- 
lated wire,  resulting  in  his  death,  and  that 
he  was  not  guilty  of  contributory  negli- 
gence. "While  electric  companies,"  says 
the  court,  "are  bound  to  use  the  highest 
degree  of  care  practicable  to  avoid  injury 
to  everyone  who  may  be  in  lawful  proximity 
to  their  wires,  yet  the  ordinary  person  is 
held  to  know  that  danger  attends  contact 
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premises  where  the  intestate  was  at  work 
were  part  of  a  lot  situate  at  the  corner  of 
Northampton  street  and  East  Parade  ave- 
nue in  the  city  of  Buffalo.  Ihc  entire  lot 
was  30  feet  front  on  Northampton  street, 
and  had  a  frontage  on  East  Parade  ave- 
nue of  150  feet.  Some  years  before  the  ac- 
cident a  one-story  house  had  been  erected, 
facing  oth  Northampton  street,  and  with  a 
yard  occupying  about  60  feet  in  depth  along 
East  Parade  avenue.  In  the  rear  of  this 
lot  and  fronting  on  the  latter  avenue,  the 
owner  had  commenced  the  erection  of  what 
was  intended  to  be  a  two- family  apart- 
ment bouse.  This  building  had  been  in 
process  of  construction  for  some  time,  and 
had  reached  the  point  where  joists  were 
being   laid   between   the   second   and   thirL 


floors  at  a  distance  of  somctliing  over  20 
feet  from  the  ground.  As  far  back  as  1888 
or  1889,  the  respondent,  under  a  written 
permission,  and  so  far  as  appears  without 
compensation,  had  strung  two  electric  wires 
for  the  purpose  of  furnishing  electric  light 
to  a  summer  park  nearby.  These  wires 
from  their  terminus  in  the  park  were  car- 
ried to  a  pole  in  East  Parade  avenue,  and 
thence  diagonally  across  the  premises  in 
question,  so  that  they  were  situated  direct- 
ly over  the  building  in  process  of  erection. 
They  had  not  been  in  service  from  Novem- 
ber until  the  date  of  the  accident  in  March, 
but  nevertheless  they  were  carrying  a  cur- 
rent of  between  2,000  and  3,000  volts.  They 
were  from  20  to  24  inches  apart,  and  ran 
about   4^   feet  above   the   joists  on  which 


with  electric  wires,  and  it  is  his  duty  to 
avoid  them  so  far  as  he  may.  If  one  heed- 
lessly brings  himself  in  contact  with  such 
a  wire,  and  is  injured  in  consequence,  his 
imprudence  must  be  regarded  as  a  con- 
tributing cause,  and  will  prevent  a  recov- 
ery." 

And  in  Cumberland  v.  Lottig,  95  Md.  42, 
51  Atl.  841,  a  woman  who,  while  upon  the 
roof  of  a  building  with  her  child  watching 
a  play  in  a  threatcr  across  the  street,  al- 
lowed the  child  to  touch  an  electric  wire, 
wliereby  he  was  injured,  was  held  guilty 
of  contributory  negligence  precluding  a  re- 
covery, where  she  knew  of  the  dangerous 
wire  and  had  warned  others  against  it. 

So,  in  Weir  v.  Haverford  Electric  Light 
Co.  221  Pa.  611,  70  Atl.  874,  it  was  held 
that  no  recovery  could  be  had  for  the  death 
of  plaintiff's  husband,  a  bouse  painter,  who, 
in  spite  of  repeated  warnings  against  dan- 
gerous electric  wires  strung  over  a  build- 
ing, placed  his  hand  in  such  a  position 
while  painting  upon  the  roof  that  it  came 
in  contact  wi^h  one  of  the  wires  at  an  un- 
insulated part,  out  of  ordinary  reach, 
whereby  he  was  killed.  It  was  said  by  the 
court  that  while  companies  furnishing  elec- 
tricity are  held  to  the  very  highest  degree 
of  care  practicable  to  avoid  injury  to  per- 
sons who  may  be  in  lawful  proximity  to 
their  wires,  such  persona  are  not  relieved 
from  the  consequences  of  their  own  neglect, 
nor  are  the  companies  liable  for  accidents 
that  were  not  in  reason  to  be  foreseen  and 
guarded  against. 

So,  in  Smith  v.  East  End  Electric  Light 
Co.  198  Pa.  19,  47  Atl.  1123,  it  is  held  that 
an  electric  light  company  is  not  liable  for 
the  death  of  a  person  who  is  killed  by 
touching  a  defectively  insulated  wire  while 
painting  a  roof,  where  there  is  no  evidence 
that  the  company  had  notice  of  the  de- 
fective insulation,  and  there  is  no  evidence 
as  to  the  cause  of  the  defect. 

In  Brush  Electric  Light  k  P.  Co.  v.  Le- 
fevre,  93  Tex.  604,  49  L.R.A.  771,  77  Am. 
St.  Rep.  898,  57  S.  W.  640,  it  is  held  that 
a  failure  to  insulate  electric  light  wires 
extending  across  the  street  at  and  above 
the  point  where  they  were  fastened  to  a 
34  L.R.A.(N.S.) 


wooden  awning  16  feet  above  the  level  of 
the  street  does  not  render  the  electric  light 
company  liable  for  the  death  of  a  person 
by  contact  therewith  while  upon  the  awn- 
ing for  the  purpose  of  raising  the  wires  to 
permit  the  passage  thereunder  of  a  house 
which  he  was  engaged  in  moving,  where 
the  awning  was  not  used  as  a  place  of  re- 
sort, and  it  could  not  reasonably  have  been 
expected  that  anyone  would  ever  be  upon 
it,  and  the  height  at  which  the  wires  were 
strung  precluded  the  possibility  of  any 
traveler  upon  the  street  coming  in  contact 
with    them. 

In  Birsch  v.  Citizens*  Electric  Co.  36 
Mont.  574,  93  Pao.  940,  an  electric  company 
was  held  liable  where  a  hod  carrier,  while 
working  on  a  scaffold  in  the  construction 
of  a  building,  slipped  on  a  wet  board,  and 
was  injured  by  coming  in  contact  with  a 
wire  not  pioperly  insulated,  strung  on  poles 
within  3  or  4  feet  of  the  wall  of  the  build- 
ing. 

So,  in  Leavenworth  Coal  Co.  v.  Ratch- 
ford,  5  Kan.  App.  150,  48  Pac.  927,  where 
an  electric  wire  strung  over  private  prem- 
ises was  broken  during  a  storm  and  fell 
on  a  barn,  emitting  a  blaze  and  sparks  to 
the  apparent  danger  of  the  property,  the 
company  maintaining  the  wires  was  held 
liable  for  injury  received  by  plaintiff  com- 
ing in  contact  with  the  wire  while  en- 
deavoring to  remove  it  with  a  baseball 
bat.  The  court  upheld  an  instruction  that 
the  company  was  bound  to  exercise  the 
highest  degree  of  care  to  prevent  such  an 
injury,  and  that  its  failure  to  shut  off  the 
current,  a  precaution  it  could  have  taken 
after  it  knew  that  the  wire  was  broken, 
and  which  would  have  prevented  injury, 
constituted  negligence. 

In  Baries  v.  Louisville  Electric  Light  Co. 
118  Ky.  830,  80  S.  \V.  814,  85  S.  W.  1186, 
the  electric  light  company  was  held  guilty 
of  necjliijence  for  failing  to  have  its  wires 
attached  to  a  building  properly  insulated, 
where  one,  while  painting  on  the  building, 
was  injured  by  coming  in  contact  there- 
with; and  it  is  not  relieved  from  negli- 
gence because  the  painter's  employer  knew 
of   the   company's   desire   to   cut   the   wire 
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the  deceased  was  working,  making  a  total 
distance  from  the  ground  of  25  or  20  feet. 
There  was  nothing  to  indicate  who  main- 
tained them.  It  was  discovered  after  the 
accident  that  the  insulation  at  and  around 
the  point  of  contact  by  deceased  had  be- 
come defective  and  entirely  ineffective  to 
protect  a  person  from  the  electric  current, 
and  so  far  as  appears  nothing  had  been 
done  in  the  way  of  inspecting  or  repairing 
this  insulation  during  the  entire  time  of 
the  service  of  the  wires  as  above  stated, 
although  it  appeared  that  such  insulation 
as  was  used  would  not  remain  effective  for 
more  than  three  vears. 

The  diameter  of  an  ordinary  telephone 
wire,  which  does  not  carry  a  current  of  suf- 
ficient  voltage   to   be   dangerous,   is   about 


one  sixteenth  of  an  inch,  without  insula- 
tion, and  the  wires  in  question  had  a 
diameter  of  about  five  sixteenths  of  an 
inch.  The  ownership  of  the  premises  had 
changed  since  the  installation  of  the  wires, 
and,  except  for  the  difference  in  size,  there 
was  nothing  to  indicate,  even  to  an  ex- 
perienced person,  that  the  wires  were  not 
telephone  wires,  or  that  they  were  "alive" 
and  dangerous.  In  fact,  the  contractor  for 
whom  the  deceased  was  at  work  stated 
that  he  took  them  to  be  telephone  wires. 
The  entire  neighborhood,  except  this  one 
lot,  was  built  up  presumably  with  dwelling 
buildings.  The  deceased  was  called  by  one 
of  his  co-workmen  to  come  and  assist  in 
straightening  out  the  joists,  which  natural- 
ly   required    him  to  move  around  on   the 


when  that  portion  of  tbe  building  was  to  be 
painted,  or  because  there  was  a  custom  that 
contractors  should  notify  the  company 
when  working  on  houses  to  which  its  wires 
were  attached,  so  tliey  cuuld  be  cut,  though 
the  company  received  uo  notice  in  this 
case. 

In  Hebert  v.  Hudson  River  Electric  Co. 
136  App.  Div.  107,  120  N.  Y.  Supp.  672, 
it  was  held  that  the  question  of  the 
company's  negligence  was  for  the  jury, 
where  a  child  was  injured  by  coming  in 
contact  with  a  wire  which  had  broken 
and  fallen  in  the  yard  of  the  house  in  which 
she  was  living.  The  court  said:  "Tliis 
proof  tended  to  show  that  the  defendant 
had  some  connection  with  the  wire,  even  if 
it  did  not  own  or  control  it.  It  is  clear 
that  it  was  making  use  of  it  in  transmit- 
ting a  powerful  and  dangerous  current  of 
electricity  over  it,  and  even  if  it  did  not 
in  fact  own  it,  still  it  was  not  free  from 
fault,  and  it  might  properly  be  held  liable 
for  injuries  arising  by  sending  such  a  cur- 
rent through  a  def(»ctive,  improperly  in- 
sulated, or  broken  wire,  and  that  its  neg- 
ligence consisted  in  making  use  of  such  s 
wire  for  tnat  purpose,  or  in  not  knowing, 
^by  reason  of  its  failure  to  properly  in- 
spect, that  it  was  in  an  improper  and  un- 
safe condition  for  such  transmission." 

So,  in  Houston  Lighting  &  P.  Co.  v. 
Hooper,  46  Tex.  Civ.  App.  257,  102  S.  W. 
133,  the  company  was  held  liable  for  per- 
mitting one  of  its  heavily  charged  wires 
strung  over  plaintiff's  premises,  to  become 
broken  and  to  fall  upon  a  gate,  whereby 
plaintiff  was  injured  by  contact. 

In  Winkelman  v.  Kansas  City  Electric 
Light  Co.  110  Mo.  App.  184,  86  S.  W.  99, 
it  is  held  that  an  electrical  company  main- 
taining wires  along  side  of  a  building  owes 
to  a  person  on  a  scaffold  repointing  the 
wall  the  duty  to  use  the  utmost  care  thor- 
oughly to  insulate  the  wires,  and  to  keep 
them  so  insulated.  The  court  said:  "Con- 
sidering the  noiseless,  hidden,  and  destruc- 
tive power  of  electricity,  a  reasonable  ef- 
fort to  control  it  is  nothing  short  of  the 
utmost  effort, — nothing  loss  than  the  ut- 
most would  be  a  reasonable  effort." 
34  L.R.A.{N.S.) 


In  Griffin  v.  United  Electric  Light  Co. 
164  Mass.  492,  32  L.R.A.  400,  49  Am.  St 
Rep.  477,  41  N.  £.  675,  it  is  held  that 
the  fact  that  an  uninsulated  wire  has  been 
upon  the  premises  so  long  that  the  electric 
light  company  ought  to  have  known  of  its 
condition  is  evidence  of  its  negligence, 
proper  to  be  submitted  to  the  jury  in  an 
action  for  injuries  received  by  a  tinsmith 
rightfully  engaged  in  placing  an  iron  con- 
ductor on  the  building,  by  coming  in  con- 
tact with  the  wire.  The  court  stated  that 
the  defendant  company  was  negligent  if  it 
failed  to  use  reasonable  diligence  in  see- 
ing that  its  wires  were  kept  in  a  state  of 
repair;  that  it  owed  this  duty  at  least 
to  every  person  who,  for  purposes  of  busi- 
ness, was  rightfully  upon  the  premises. 

In  Caglione  v.  Mt.  Morris  Electric  Light 
Co.  66  App.  Div.  191,  67  N.  Y.  Supp.  660, 
where  it  appeared  that  the  electric  light 
company,  after  an  arc  lamp  had  been  re- 
moved from  in  front  of  a  store,  left  the  iron 
bar  from  which  the  lamp  was  suspended  and 
the  feed  wires  in  such  a  Rendition  that 
electricity  transmitted  through  them  es- 
caped to  the  framework  of  an  awning  and 
the  iron  frame  of  the  store,  and  set  tbe 
awning  on  fire,  the  electric  company,  since 
it  was  bound  to  take  all  the  care  that  a 
reasonable  person  could  take,  to  see  that 
electricity  would  not  escape  in  such  a  way 
and  under  such  circumstances  as  to  be 
dangerous  to  human  life,  was  held  liable 
in  damages  for  the  death  of  one  who,  in 
attempting  to  extinguish  the  fire,  came  in 
contact  with  the  store  front,  and  was  killed 
by  the  electric  current  transmitted  through 
the  wires. 


Duty    to    trespasser    or   mere    licensee   on 
another's  premises. 

For  earlier  cases  as  to  the  measure  of 
duty  of  company  maintaining  electric  wires 
on  another's  premises,  toward  trespasser 
or  licensee  on  such  premises,  see  note  to 
Guinn  v.  Delaware  &  A.  Teleg.  k  Teleph. 
Co.   3  L.R.A.(N.S.)    988. 
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joists  below  the  wires.  He  was  not  seen 
at  the  instant  when  he  took  hold  of  the 
latter,  but,  being  attracted  by  a  noise,  one 
of  the  witnesses  discovered  him  with  one 
hand  on  each  wire  and  hanging  down 
therefrom.  Owing  to  the  relative  situa- 
tion of  the  wires  and  the  joists,  it  would  be 
natural  for  one  desiring  to  go  from  one  side 
of  the  building  to  the  other  to  raise  the 
wires  so  that  he  could  pass  under,  or  bear 
down  on  them,  so  that  he  could  step  over. 

The  question  now  presented  to  us  is  one 
of  those  which,  as  a  general  class,  are  con- 
stantly becoming  of  greater  importance. 
In  earlier  times  the  proposition  that  a  man 
owned  all  of  the  space  above  his  land  com- 
monly became,  after  a  short  distance,  one 
of  mere  theoretical  interest,  but  with  the 


constantly  increasing  uses  for  upper  space, 
this  is  changing,  and  the  subject  is  con- 
tinually becoming  more  and  more  one  of 
new  and  practical  importance.  Recently 
this  court  has  held,  in  opposition  to  earlier 
authorities,  that  an  action  of  ejectment  may 
be  maintained  for  the  removal  of  a  tele- 
phone wire  stretched  at  considerable  height 
over  a  man's  premises,  ^^utler  v.  Frontier 
Teleph.  Co.  186  N.  Y.  486,  11  L.R.A.(N.S.) 
020,  116  Am.  St.  Rep.  503,  79  N.  E.  716,  9 
A.  &  E.  Ann.  (as.  858. 

While  the  measure  of  liability  of  one 
stringing  or  maintaining  overhead  wires 
conducting  a  dangerous  current  of  electric- 
ity has  been  frequently  under  consideration, 
it  may  be  admitted  that  it  has  not  been  de- 
termined     under     circumstances     entirely 


So,  in  Greenville  v.  Pitts,  102  Tex.  1, 
14  L.R.A.(N.S.)  979,  132  Am.  St.  Rep.  843, 
107  S.  W.  50,  a  city  is  held  not  liable 
for  injury  to  a  policeman  who,  without 
the  knowledge  of  the  owner,  climbs  upon 
a  roof  at  night  to  look  for  gambling  in 
the  next  building,  and  while  there  is  burned 
by  a  defectively  insulated  municipal  elec- 
tric light  wire;  and  neither  his  official 
character  nor  the  fact  that  the  mayor  as- 
sents to  his  plan  will  aid  him,  since  the 
latter  does  not  act  for  the  city  as  owner 
of  the  light  plant,  and  the  officer  is  at 
best  a  mere  licensee.  "We  do  not  doubt," 
says  the  court,  "that  it  was  the  duty  of  the 
city  to  the  owners  of  the  buildings,  their 
servants,  employees,  and  anyone  else  who 
may  have  had  a  legal  right  to  go  upon  the 
roofs,  to  exercise  proper  care  in  maintain- 
ing the  wire  upon  the  partition  wall,  to 
protect  them  against  injury  from  contact 
with  the  wire."  But  it  owed  no  such  duty 
to  trespassers  or  bare  licensees.  The  city 
was  not  keeping  its  wire  in  a  public  place 
where  all  had  the  right  to  go,  or  might 
be  expected  to  go,  but  on  private  premises, 
which  we  must  presume  it  had  acquired 
»ome  right  or  permission  so  to  use,  and 
was  under  no  duty  in  keeping  its  property 
there  to  one  like  plaintiff,  who  went  there 
Wiithout  invitation  or  inducement  from  any- 
oiie  interested  in  such  premises.  (As  to 
liability  of  owner  of  property  for  injurv 
to  fireman  or  policeman  in  discharge  of 
duty,  see  note  to  Lunt  v.  Post  Printing  & 
Pub.  Co.  30  L.R.A.(N.S.)  60.  The  present 
note,  however,  is  not  concerned  with  the 
liability  of  the  owner.) 

In  Sullivan  v.  Narragansett  Electric 
Lighting  Co.  —  R.  I.  — ,  73  Atl.  306,  where 
one  without  authority,  and  not  connected 
with  the  company,  cut  wires  furnishing 
electricity  to  a  building,  whereby  one  was 
injured  by  coming  in  contact  with  them 
after  they  had  fallen  to  the  ground,  the 
company  was  hehl  not  liable,  on  the  ground 
that  it  was  not  bound  to  foresee  that  one 
would  so  interfere  with  the  wires  as  to 
render  them  dangerous. 
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So,  in  Rodger  v.  Union  Light,  Heat  &  P. 
Co.  —  Ky.  — ,  123  S.  W.  293,  the  company 
was  held  not  liable  to  a  trespasser  injured 
by  coming  in  contact  with  an  uninsulated 
wire  strung  over  a  roof.  The  court  said 
if  plaintiff  had  been  rightfully  in  the  place 
where  he  was  injured,  and  had  not  been 
a  tre8pas<«er,  the  company  would  have  been 
liable  under  its  duty  to  exercise  the  high- 
est degree  of  care  to  make  and  keep  insu- 
lation perfect  at  places  where  people  have 
the  right  to  go  on  business  or  for  pleasure. 

In  Pennebaker  v.  San  Joaquin  Light  & 
P.  Co.  158  Cal.  579,  31  L.R.A.(N.S.)  1099, 
139  Am.  St.  Rep.  202,  112  Pac.  459,  it 
was  held  that  an  electric  company  which 
has  no  actual  knowledge  of  the  fact  that 
wires  which  had  carried  into  a  burning 
building  a  current  not  ordinarily  danger- 
ous to  human  life  had  fallen  therefrom, 
and  become  dangerous  to  persons  who 
might  be  about  the  premises,  is  not  guilty 
of  negligence  in  failing  to  care  for  them, 
so  as  to  be  liable  for  injury  to  a  fireman 
who  comes  into  contact  with  them  in  the 
performance  of  his  duties.  In  such  a  case 
iiremen  are  to  defendant  mere  licensees  who 
must,  at  their  own  risk,  enter  the  premises 
in  the  condition  in  which  they  find  ^bei^fl^ 

But  in  Davoust  v.  Alameda,  149  Cal.  69?^ 

5  L.R.A.(N.S.)  536,  84  Pac.  760,  9  A.  & 
E.  Ann.  Cas.  847,  it  .is  held  that  an  elec- 
tric light  company  causing  the  death  of 
a  person  by  negligently  leaving  a  live  wire 
on  the  ground  cannot  escape  liability  be- 
cause such  person  was  at  the  time  on  a 
path  leading  across  a  vacant  lot,  where 
the  owner  had  for  many  years  permitted 
the  public  to  use  the  path,  so  that  the  de- 
ceased might  be  regarded  as  a  licensee. 

And   in   Council   v.   Keokuk   Electric   R. 

6  P.  Co.  131  Iowa,  622,  109  N.  W.  177, 
where  a  boy,  although  a  mere  licensee  or 
trespasser,  is  killed  by  contact  with  a  sag- 
ging electric  wire  negligently  strung  wjross 
private  premises,  the  company  is  held  lia- 
ble, where  it  knew  that  the  public  was  ac- 
customed to  cross  the  premises. 

J.  D.  C. 
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analogous  to  those  now  presenting  it,  and 
we  are  therefore  called  on  to  determine 
largely  by  the  application  of  general  prin- 
ciples the  rule  which  should  be  applied. 

As  a  preliminary  general  consideration, 
counsel  for  the  respondent,  in  view  of  the 
evidence  that  the  insulation  such  as  was 
originally  placed  on  the  wires  would  be  ef- 
fective for  only  three  years,  argues  that  it 
would  be  a  great  hardship  to  require  a  com- 
pany like  the  respondent  to  renew  this  in- 
sulation so  frequently,  and  that,  as  a  mat- 
ter of  general  policy,  we  should  not  impose 
any  such  burden.  It  is  probable  that  the 
weight  of  the  burden  is  somewhat  exagger- 
ated, but,  however  that  may  be,  this  argu- 
ment does  not  impress  us  as  being  very  de- 
cisive of  the  rule  which  should  be  applied 
in  this  or  similar  cases.  It  is  a  matter  of 
common  knowledge  that  a  company  like  the 
respondent,  for  its  own  profit,  ordinarily 
installs  and  maintains  its  wires  across  pri- 
vate premises  without  compensation.  In 
a  large  city  overhead  wires  are  apt  to  be 
numerous,  and  there  are  no  such  marked 
characteristics  of  the  different  ones  as  would 
enable  an  ordinary  layman  to  distinguish 
between  those  which  are  comparatively 
harmless,  like  a  telephone  wire,  and  those 
which  are  charged  with  a  deadly  current, 
like  those  here.  While  the  convenience  of 
electric  and  telephone  wires  is  obvious,  and 
their  maintenance  should  not  be  burdened 
with  excessive  liabilities,  still  it  seems  clear 
that  a  company  maintaining  dangerous 
wires  should  not  be  relieved,  on  the  ground 
of  expense,  from  the  affirmative  duty  of  ex- 
ercising a  reasonable  degree  of  care  to  main- 
tain proper  insulation,  and  thereby  prevent 
accidents  reasonably  to  be  apprehended  to 
those  lawfully  coming  in  the  neighborhood 
of  such  wires. 

When  we  apply  general  principles  of  dili- 
gence and  care  to  the  respondent  in  this 
case,  its  conduct  seems  to  be  such  that  a 
jury  should  have  been  allowed  to  decide 
whether  or  not  it  was  guilty  of  negligence, 
rather  than  that  the  court  should  have  held 
as  a  matter  of  law  that  it  was  not  guilty 
thereof.  Little  need  or  can  be  said  about 
the  condition  of  the  wires,  for,  if  the  re- 
spondent owed  any  obligation  whatever  of 
making  them  safe,  it  would  scarcely  have 
been  more  negligent,  if,  instead  of  allowing 
them  to  remain  uninspected  and  unrepaired, 
as  it  did,  it  had  strung  and  maintained  ab- 
solutely naked  wires.  The  only  question 
which  is  at  all  close  is  whether  the  respond- 
ent, in  the  exercise  of  reasonable  care  and 
foresight,  should  have  apprehended  that  the 
premises  over  which  the  wires  were  strung 
might  be  so  used  as  to  bring  people  in  con- 
tact with  them,  and  whether,  therefore,  it 
should  have  guarded  against  such  a  contin- 
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gency.  As  indicated,  I  think  this  was  fair- 
ly a  question  for  the  jury.  Here  was  a  va- 
cant lot  in  the  midst  of  a  thickly  built-up 
section  of  a  large  city.  It  was  no  remote 
or  country  lot,  where  no  buildings  could  be 
expected.  The  neighboring  land  was  cov- 
ered  with  buildings.  It  was  the  only  vacant 
lot  in  the  vicinity.  It  fronted  on  a  street, 
and  there  was  plenty  of  space  for  a  build- 
ing. Now,  what  was  reasonably  to  be  an- 
ticipated,— that  this  lot  would  be  allowed 
indefinitely  to  lie  unimproved  and  unpro- 
ductive, or  that  it,  like  other  surrounding 
lots,  would  be  improved  by  additions  to  the 
old  building  or  by  the  erection  of  new  and 
independent  ones?  Was  it  to  be  anticipated 
that  its  use  would  be  an  exception  to  the 
rule  prevailing  in  the  entire  neighborhood, 
or  that  it  would  be  in  conformity  therewith? 
It  seems  to  me  that  the  answer  to  these 
questions  should  have  been  made  by  the 
jury,  and  that  the  latter  would  be  justified 
in  saying  that  the  respondent  was  bound  to 
anticipate  what  was  usual,  rather  than 
that  which  was  exceptional,  and  act  ac- 
cordingly. It  does  not  appear  how  much 
this  neighborhood  may  have  changed  since 
the  wires  were  first  strung;  but,  assuming 
that  it  had  materially  changed  in  respect 
of  the  use  of  lots  for  buildings,  such  a 
change  ip  a  neighborhood,  for  aught  that 
appears  in  this  case,  requires  some  time, 
and  as  a  basis  for  responsibility  it  is  not 
too  much  to  charge  a  company  stringing 
such  wires  with  notice  of  gradual  changes 
in  the  locality  through  which  the  wires 
pass. 

Of  course,  it  is  not  necessary  to  aay  that 
the  respondent  might  be  required,  in  the 
exercise  of  reasonable  prudence,  to  antici- 
pate that  just  this  particular  fashion  of 
building  would  be  erected  at  just  the  par- 
ticular spot  where  intestate  was  working. 
If  it  could  be  required  to  foresee  that  the 
lot  would  probably  be  built  upon,  the  situ- 
ation of  the  wires  was  such  with  reference 
to  the  ground  and  the  shape  of  the  lot  that 
a  jury  might  fairly  say  that  such  build- 
ing operations  were  quite  apt  to  bring  per- 
sons in  proximity  to  the  wires,  and  that 
they  should  be  safeguarded.  It  is  not  a 
satisfactory  answer  to  appellant's  claim 
that  the  company  should  have  exercised  care 
respecting  its  wires,  to  say  that  the  intes- 
tate or  his  employer  should  have  noticed 
them  and  given  notice  to  remove  oy  make 
them  safe,  for,  as  has  been  pointed  out, 
there  was  nothing  to  indicate  to  whom  the 
wires  belonged,  or,  as  matter  of  law,  that 
they  were  dangerous. 

As  has  been  said,  apparently  there  are 
no  authorities  directly  in  point.  Some  may 
be  cited,  however,  which  tend  to  support  the 


1911. 


BRAUN  V.  BUFFALO  GEN.  ELECTRIC  CO. 


1097 


conclusions  h«re  adopted.  Tlie  fundamental 
and  general  principle  that  a  company  like 
respondent,  if  reasonably  chargeable  with 
knowledge,  or  in  the  exercise  of  reasonable 
prudence  bound  to.  anticipate,  that  people 
may  lawfully  come  in  close  proximity  to  its 
wires,  either  for  purposes  of  business  or 
pleasure,  is  under  obligation  to  exercise 
care  to  keep  the  latter  in  a  safe  condition, 
is  abundantly  established.  Connell  v.  Keo- 
kuk Electric  R.  &  P.  Co.  131  Iowa,  622,  109 
N.  W.  177;  Rowe  v.  Taylorville  Electric  Co. 
213  111.  318,  322,  72  N.  E.  711;  Fitzgerald 
V.  Edison  Electric  Illuminating  Co.  200  Pa. 
640,  86  Am.  St.  Rep.  732,  60  Atl.  161 ;  Wa- 
bash, St.  L.  &  P.  R,  Co.  V.  Locke,  112  Ind. 
404,  2  Am.  St.  Rep.  193,  14  N.  E.  301; 
McLaughlin  v.  Louisville  Electric  Light  Co. 
100  Ky.  173,  34  L.R.A.  812,  37  S.  W.  861. 

It  is  only  the  application  of  this  general 
principle  which  can  provoke  discussion,  and 
the  cases  next  cited  are  illustrative  of  the 
varying  circumstances  to  which  it  has  been 
applied,  with  the  result  of  holding  that  the 
defendant  might  be  held  negligent  for  not 
anticipating  and  guarding  against  the  ac- 
cidental contact  by  an  outsider  in  each  case 
with  its  wires. 

In  Fitzgerald  v.  Edison  Electric  Illumi- 
nating Co.  200  Pa.  640,  86  Am.  St  Rep. 
732,  50  Atl.  161,  it  appeared  that  the  in- 
testate, who  was  a  painter,  for  his  con- 
venience went  on  a  roof,  and,  in  order  to  do 
his  work,  propped  up  some  of  defendant's 
wires.  Subsequently  one  of  tliese  slipped 
from  the  prop  and  killed  him,  because  of 
defect  in  insulation,  and  it  was  held  that  a 
nonsuit  was  improper. 

In  McLaughlin  v.  Ix>uiBville  Electric 
Light  Co.  100  Ky.  173,  34  L.R.A.  812,  37 
S.  W.  851,  the  defendant  was  held  liable  to 
a  painter  on  a  house,  wlio  came  in  contact 
with  a  near-bv  wire  of  defendant  which  was 
imperfectly  insulated. 

In  Griffin  t.  United  Electric  Light  Co.  164 
Mass.  492,  32  L.R.A.  400,  49  Am.  St.  Rep. 
477,  41  N.  E.  675,  it  appeared  that  plaintiff 
was  a  tinsmith  engaged  in  placing  a  con- 
ductor on  a  building,  and  was  injured 
through  the  latter  pipe  accidentally  cominjr 
in  contact  with  a  defective  wire  several  feet 
away.  It  was  held  that  the  defendant, 
owing  the  duty  to  use  reasonable  diligence 
to  keep  its  wires  in  repair  for  every  person 
who,  for  purposes  of  business,  might  be 
rightfully  on  the  premises,  was  liable,  al- 
though the  injuries  were  the  result  of  an 
accidental  and  somewhat  novel  contact. 

Geismann  v.  Missouri  Edison  Electric  Co. 
173  Mo.  674,  73  S.  W.  654,  is  a  somewhat, 
analogous  case.  There  the  defendant  was 
held  liable  in  a  case  where  deceased,  who 
was  engaged  in  removing  a  sign,  was  killed 
through  a  wire  connected  with  the  sign  com- 
34  L.R.A.(N.S.) 


ing  in  contact  with  a  defectively  insulated 
wire  of  defendant  several  feet  away. 

In  Daltry  v.  Media  Electric  Light,  Heat 
&  P.  Co.  208  Pa.  403,  57  AtL  833,  the  de- 
fendant was  held  liable  for  injuries  from  a 
defectively  insulated  wire  which  was  strung 
across  a  private  lawn,  and  which  came  in 
contact  with  plaintiff,  a  boy  ten  years  old, 
who  had  passed  from  the  street  onto  the 
lawn  to  play.  The  court  said:  **Having 
constructed  the  line  across  the  lawn  to  the 
house  in  proximity  to  the  carriage  way,  it 
knew  that  children,  as  well  as  adults,  might 
frequent  the  way,  and  hence  the  necessity 
for  keeping  its  wires  in  proper  condition 
and  repair  to  avoid  danger.  It  must  be  pre- 
sumed that  the  company  also  knew,  what 
the  evidence  disclosed  as  a  fact,  that  chil- 
dren used  the  lawn  of  the  premises  near  the 
gateway  and  in  the  vicinity  of  the  wire,  as 
well  as  the  street  in  front  of  the  premises, 
as  a  playground.  ...  It  was  therefore 
the  duty  of  the  company  ...  to  tak« 
reasonable  precaution!)  to  prevent  injury 
to  persons  who  might  be  at  this  point." 

In  Byerly  v.  Consolidated  Light,  Power 
&  Ice  Co.  130  Mo.  App.  693,  109  S.  W.  1065, 
although  plaintiff  was  defeated  on  other 
grounds,  it  appeared  that  the  intestate 
was  engaged  in  working  around  a  pile  of 
refuse  produced  from  a  mine,  growing 
larger  as  fresh  deposits  were  made.  By 
reason  of  thifi  growth,  one  of  the  defend- 
ant's wires,  which  originally  was  far 
enough  away  not  to  be  dangerous,  was 
finally  brought  near  to  the  pile,  so  that 
intestate,  as  assumed,  came  in  contact 
therewith.  It  was  held  on  that  branch  of 
the  case  that  it  was  the  duty  of  defendant, 
in  view  of  the  changes  in  the  pile,  either 
to  have  insulated  its  wires,  or  else  to  have 
elevated  them  beyond  the  line  of  danger. 

In  Temple  t.  McComb  Citv  Electric  Light 
&  P.  Co.  89  Mi.^s.  1,  11  L.R.A.(N.S.) 
449,  119  Am.  St.  Rep.  608,  42  So.  874.  10 
A.  &  E.  Ann.  Cas,  924,  a  demurrer  was  over- 
ruled to'  a  complaint  in  which  it  was,  in 
substance,  stated  that  the  plaintiff,  a  boy 
ten  years  old,  had  been  injured  by  coming  in 
contact  with  a  live  wire  strung  by  defend- 
ant throuf^'h  a  tree  with  branches  reach- 
ing nearly  to  the  ground,  in  a  thickly  popu- 
lated neighborhood,  and  in  which  plaintiff 
and  other  children  played.  In  holding  that 
the  bill  stated  a  cause  of  action,  the  court 
did  so,  not  on  the  ground  that  the  defend- 
ant actually  knew  of  the  habit  of  the 
plaintiff  and  other  children,  but  on  the 
ground  that  "it  did  know  the  tree,  the 
kind  of  tree,  and,  knowing  that,  knew  what 
any  person  of  practical  common  sense 
would  know, — that  it  was  just  the  kind  of 
a  tree  that  children  might  climb  into,  to 
play  ip  the  branches.' 
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In  Horning  v.  Huibon  Rivnr  Toleph.  Co. 
Ill  App.  Div.  122,  97  N.  Y.  Supp.  025,' 
affirmed  in  180  N.  Y.  552,  79  N.  E.  1107, 
plaintiff  recovered  for  injuries  which  were 
primarily  caused  by  a  disu-^cd  telephone 
wire  dropping  upon  an  electric  light  wire, 
neither  being  properly  insulated,  and  where- 
by a  powerful  current  was  conducted  to  his 
body,  while  handling  the  tcleplione  wire. 
Tlie  contact  of  the  two  wires  was  caused  by 
the  burning  of  a  building  to  which  the  tele- 
phone wire  was  attached  by  brackets.  On 
appeal  the  charge  of  the  trial  court  was  ap- 
proved, which,  amongst  other  things,  in- 
structed the  jury  in  effect  that  one  of  the 
questions  in  the  case  was  whether  the 
electric  light  company,  in  the  exercise  of 
reasonable  prudence,  should  have  observed 
the  insulation  of  the  wires,  and  that  the 
telephone  wire  was  supported  by  a  wooden 
building  which  was  liable  iq  burn,  causing 
the  wires  to  come  in  contact,  as  they  did. 

The  true  scope  of  these  decisions,  as  indi- 
cating the  range  of  probabilities  which  an 
electric  company  may  be  required  to  an- 
ticipate, is  made  all  the  clearer  by  reference 
to  a  single  case,  cited  by  the  respondent,  in 
which  it  was  held  that  the  occurrences 
leading  to  the  accident  were  so  irregular 
and  unusual  that  such  a  company  could  not 
reasc^nably  be  expected  to  foresee  them. 

In  Sheffield  Co.  v.  Morton,  161  Ala.  153, 
49  So.  772,  the  attempt  was  made  to  re- 
cover for  the  injuries  to  a  boy  who  had  come 
in  contact  with  one  of  the  defendant's 
wires.  But,  it  appearing  that  the  wire  in 
question  was  maintained  on  a  bluff  out  of 
reach  of  persons  resorting  to  the  neighbor- 
ing level  places  in  an  ordinary  and  rational 
way,  and  that  the  plaintiff  came  in  contact 
with  it  only  after  climbing  into  a  position 
of  difficulty  on  the  bluff,  and  of  obvious  dan- 
ger independent  of  the  wire,  it  was  held 
that  defendant  could  not  be  held  liable 
for  not  anticipating  such  a  situation. 

While  it  may  be  going  a  step  further 
than  these  authorities  went,  to  decide  that 
respondent  may,  if  a  jury  sees  proper  be 
held  to  the  obligation  of  anticipating  the 
use  of  the  land  under  its  wires  for  building 
purposes,  which  would  bring  people  in  close 
proximity  to  the  latter,  I  think  this  step 
is  a  logical  and  proper  one,  and  therefore 
should  be  taken.  If,  as  has  been  reasoned, 
the  respondent  could  be  held  to  anticipate 
such  use  of  the  lot  as  was  made,  and  safe- 
guard its  wires  for  the  protection  of  per- 
sons liable  to  come  in  contact  with  them, 
this  obligation  would  be  broad  enough  to 
include,  as  amongst  those  entitled  to  its  |* 
protection,  one  like  intestate,  who  was  upon 
the  premises  by  express  request  or  permis- 
sion, for  a  lawful  purpose.  Griffin  t.  Unit- 
ed Electric  Light  Co.  164  Mass.  492,  32 
34  L.R.A.(N.S.) 


L.R.A.  400,  49  Am.  St.  Rep.  477,  41  X.  E 
075;  Ennis  v.  Gray,  87  Hun,  355,  369,  360, 
34  N.  Y.  Supp.  379;  Wagner  v.  Brooklyn 
Heights  R.  Co.  69  App.  Div.  349,  74  N.  Y. 
Supp.  809;  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Locke,  112  lud.  404,  2  Am.  St.  Rep.  193, 
14  N.  E.  391. 

In  addition  to  the  argument  that  respond- 
ent was  not  negligent,  it  is  urged  that 
there  is  no  sufficient  evidence  to  show  that 
the  intestate  was  free  from  contributory 
negligence.  I  have  already  referred  to  the 
facts  bearing  on  that  subject,  and  think 
the  jury  would  have  been  allowed  by  the 
evidence  to  reach  the  conclusion  that  the 
intestate  in  moving  about  in  the  course  of 
his  work  took  hold  of  the  wires  for  the  pur- 
pose of  passing  under  or  over  them,  and 
that  he  was  not  guilty  of  negligence,  as  a 
matter  of  law,  for  not  knowing  the  nature 
of  the  wires  (Giraudi  v.  Electric  Improv. 
Co.  107  Cal.  120,  28  L.R.A.*  596,  48  Am.  St 
Rep.  114,  40  Pac  108),  or  for  not  noticing 
the  lack  of  pro|)er  insulation,  which  was  not 
discovered  by  any  of  the  men  at  work  on 
the  building  until  the  day  after  the  acci- 
dent. Illingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  5^3,  25  L.R.A.  552,  37  N.  E. 
778.  It  has  often  been  said  that  where  the 
injured  person  is  dead  wider  latitude  should 
be  allowed  to  the  jury  in  passing  on  this 
question  of  contributory  negligence,  and  this 
case  seems  to  come  well  within  those  where 
it  has  been  decided  on  meager  evidence,  that 
the  care  of  the  deceased  person  was  a  ques- 
tion for  the  jury.  Schafer  v.  New  Y'ork, 
164  N.  Y.  466,  48  N.  E.  749;  Jones  v.  New 
York  C.  &  H.  R.  R.  Co.  28  Hun,  364,  af- 
firmed in  92  N.  Y.  628 ;  Noble  v.  New  York 
C.  &  H.  R.  R.  Co.  20  App.  Div.  40,  46  X. 
Y.  Supp.  646,  affirmed  in  161  N.  Y.  620, 
55  N.  E.  1098;  Hart  v.  Hudson  River 
Bridge  Co.  80  N.  Y.  622. 

For  these  reasons  I  recommend  that  the 
judgment  of  both  courts  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide 
event. 

CuIIen,  Ch.  J.,  and  Gray,  Wlllard 
Bartlett,  Chase,  and  Collin,  JJ.,  concur. 

Werner,  J.,  dissents. 


NORTH  CAROLINA   SUPREMB 
COURT. 

G.  W.  HARDISON,  Appt., 

V. 

JOSEPH  M.  REEL. 

(154  N.  C.  273,  70  S.  E.  463.) 

Officer  —  misuse  of  secrets  —  securing 
.  competitive  contract  —  liability. 

1.  One  bidding  for  a  public  contract  has 
no  right  of  action   against  a  notary   pub- 
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lie  who,  in  violation  of  an  injunction  to 
secrecy,  underbids  him  by  the  usr»  of  in- 
formation gained  in  furniBhin<v  assistanco, 
for  a  fee,  in  the  preparation  and  verilica- 
tion  of  the  necessary  bond,  and  thereby  se- 
cures the  contract  himself,  at  least,  where 
an  express  promise  to  refrain  from  bidding 
would  be  illegal,  as  a  conspiracy  to  sup- 
press competition  for  public  work. 

Contract  —  interference  with  securing 

~  liability. 

2.  Substantial  damages  cannot  be  recov- 
ered from  one  who  interferes  to  prevent  an- 
other from  securing  a  government  contract 
for  which  he  has  bid,  where  the  government 
has  the  right  to  reject  any  bid,  so  tliat  there 
is  nothing  to  show  that  the  contract  would 
have  been  secured  in  the  absence  of  inter- 
ference. 

(March   8,   1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Pamlico 
County  in  defendant's  favor  in  an  action 
brought  to  •  recover  damages  for  the  al- 
leged misconduct  of  defendant  in  underbid- 
ding plaintiff,  in  violation  of  an  injunction 
to  secrecy,  for  a  government  contract.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  L.  Ward,  W.  D.  »f elver, 
W.  T.  Caho,  and  Z.  V.  Rawls  for  appel- 
lant. { 

Messrs.  Simmons  &  Ward,  for  appollee: 

There  is  no  cause  of  action,  becauRo  the 
plaintiff  has  suffered  no  damap^cs.  He  had 
no  contract  with  the  government,  and  if 
his  bid  had  gone  in,  he  could  not  have 
required  the  government   to   accept   it. 

Walser  v.  Western  U.  Telog.  Co.  114*  N. 
C.  440,  19  8.  E.  300;  Richardson  v.  Wil- 
mington A  W.  .R.  Co.  126  N.  C.  100,  35 
S.  E.  235;  Holder  v.  Cannon  Mfg.  Co.  138 
X.  C.  308,  60  S.  E.  681 ;  Biggers  v.  Mat- 
thews, 147  N.  C.  299,  61  S.  E.  55;  Swain 
v.  Johnson,  161  N.  C.  93,  28  L.R.A.(N.S.) 
616,   66   S.    E.    619. 

Messrs.  Moore  A  Dann  also  for  appel- 
lee:. 

Walker,  J;,  delivered  the  opinion  of  the 
court: 

The  following  is  plaintiff's  case:  He  had 
been    a   mail   carrier   from    Grantsboro   to 

Note. —  As  intimated  in  the  opinion,  the 
question  as  to  the  right  of  action  of  one 
who  makes  a  sealed  bid  upon  a  proposal  for 
a  public  improvement,  against  another, 
who,  by  reason  of  official,  business,  or  other 
confidential  relations,  learns  the  amount  of 
the  bid,  and  takes  advantage  of  the  infor- 
mation to  underbid  him,  has  apparently 
never  been  passed  upon  in  any  other  case 
than  Hardisox'v.  Rrel.  At  least,  a  careful 
search  has  failed  to  disclose  any  similar 
case 
J4  L.R.A.<X.S.) 


Kershaw,  in  this  state,  and  his  term,  fi.xed 
by  contract,  was  about  to  end,  when-  he 
applied  to  the  proper  branch  of  the  govern- 
ment for  another  term  of  four  years.  The 
rules  of  the  Department  required  that  ad- 
vertisement should  be  made  for  bids,  which 
should  be  scaled  and  sent  to  the  PostofTice 
Department,  and  accompanied  by  a  bond, 
prepared  and  justified,  according  to  oHicial 
directions,  before  an  officer  qualified  to  ad- 
minister  an  oath;  blank  forms  being  fur* 
nished  for  that  purpose.  Contracts  for 
carrying  the  mails  are  usually  let  to  tlie 
lowest  bidder.  Plaintiff  handed  the  blank 
bond  to  the  defendant,  who  was  a  notary 
public  and  requested  him  to  fill  it  out  for 
him,  which  he  did,  and  then  administered 
the  oath  to  the  surety,  who  justified,  and 
the  bidder.  The  plaintiff  paid  the  notary's 
fee  of  $1,  and  told  him  that  he  did  not 
want  any  one  to  know  the  amount  of  his 
bid,  which  was  $800.  A  few  days  after  the 
plaintiff's  bid  and  bond  had  been  filed  with 
the  Department,  be  learned  that  the  de- 
fendant had  underbid  him,  at  first  bidding 
$794,  and  afterwards  lowering  his  bid  to 
$730.  Plaintiff,  when  he  received  this  in- 
formation, attempted  to  change  his  bid, 
but  found  that  he  was  too  late,  as  the 
time  for  receiving  bids  had  expired.  The 
contract  was  awarded  to  the  defendant,  and 
the  plaintiff  brings  this  action  to  recover 
damages,  upon  the  theory  that  he  lost  the 
contract  by  the  conduct  of  the  defendant, 
and  therefore  in  contemplation  of  law,  has 
l;cen  injured.  The  judge  who  presided  at 
the  trial  thought  otherwise,  and  rendered 
judgment  of  nonsuit,  from  which  the  plain- 
tiff appe«iled. 

This  seems  to  be  an  action  of  first  im- 
pression. We  have  not  been  able  to  find 
any  precedent  for  it.  This  circumstance  of 
itself  forms  quite  a  strong  objection  to  it, 
though  not  an  insuperable  one,  but,  "if  a 
case  in  law  has  no  cousin  or  brother,  it  is 
a  sure  sign  that  it  is  spurious."  It  is,  at 
least,  a  persuasive  argument  against  the 
maintenance  of  an  action  for  an  alleged 
wrong,  that,  in  the  manifold  complexity  and 
variety  of  human  affairs,  no  appeal  for 'the 
redress  of  a  like  grievance  has  found  its 
way  into  the  court«.  Conduct,  though  im- 
proper and  canning  a  loss  to  another,  does 
not  constitute  a  tort,  unlo8s  a  legal,  as 
distinguished  from  a  moral,  riglit  is  vio- 
lated, and  the  damage  conforms  to  the  legal 
standard  (1  Jaggard,  Torts,  p.  86),  except 
where  it  is  presumed,  as  in  the  case  of 
nominal  damages  (Chaffin  v.  Fries  Mfg. 
&  Power  Co.  136  N.  C.  364,  48  S.  E. 
770).  In  administering  the  law,  courts 
have  nothing  to  do  with  the  moral  quality 
of  an  act  where  no  legal  right  is  invaded. 
This   rule  finds  an   illustration   when   one 
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peraon  trusts  to  the  mere  gratuitous  prom- 
ise of  favor  from  another.  The  law  will 
not  protect  him  from  the  consequences  of 
his  undue  reliance  upon  the  integrity  of 
the  other  party  to  the  promise,  and  will 
not  hold  the  latter  liable  for  its  infringe- 
ment by  faithlessness  and  treachery.  1 
Cyc.  Law  &  Proc.  p.  645.  So  in  this  case, 
the  plaintiff  has  been  the  victim  of  mis- 
placed confidence,  and  that,  we  think,  is  all 
there  is  to  it.  We  might  sympathize  with 
him  and  reprobate  the  conduct  of  his  al- 
leged betrayer,  but  cannot  help  him.  But 
is  he  free  from  blame?  Does  he  come  be- 
fore us  with  clean  hands?  We  will  see. 
The  plaintiff  told  the  defendant,  at  the 
time  the  latter  administered  the  oath,  that 
he  must  not  disclose  the  amount  of  his  bid 
to  anyone.  This  is  all  that  was  said,  and 
it  was  intended  to  prevent  competition. 
The  defendant  did  not  promise  to  comply 
with  the  request,  unless  his  silence  implied 
a  promise  of  that  kind.  But,  if  he  had,  the 
plaintiff^s  situation  would  not  be  improved. 
He  is  not  sued  for  a  breach  of  any  such 
promise,  but  because,  as  plaintiff  alleges, 
he  was  forbidden  by  the  circumstances  to 
compete  with  him  by  bidding  for  the  con- 
tract. The  defendant  was  the  successful 
bidder  for  the  contract,  and  no  one  else. 
But,  if  there  Iiad  been  plenary  evidence  of 
such  an  arrangement  between  them  (and 
there  was  none),  would  it  entitle  the  plain- 
tiff to  recover?  We  think  not.  It  would 
at  least  place  him  in  the  unenviable  posi- 
tion of  conspiring  with  the  defendant  to 
suppress  competition,  and  thereby  to  injure 
the  government,  which  is  morally  and  le- 
gally wrong.  The  plaintiff  insists,  however, 
that  the  defendant  was  acting  in  an  official 
character,  and  for  his  services  received  his 
fee,  and  sustained  a  confidential  relation 
towards  him,  and  therefore  impliedly 
agreed  not  to  bid.  But  is  an  implied  prom- 
ise, if  there  was  such,  to  do  an  ilegal  act, 
any  better  Chan  an  express  one,  as  the 
foundation  of  a  legal  right  for  the  viola- 
tion of  which  an  action  will  lie?  The 
illegal  purpose  infects  the  whole  transac- 
tion and  destroys  all  right  'of  action,  if 
otherwise  there  would  be  one.  The  author- 
ities clearly  recognize  the  principle  that 
where  an  agreement,  without  regard  to  its 
form,  is  made  for  the  purpose  of  prevent- 
ing free  and  fair  competition,  or  of  stifling 
or  chilling  biddings  at  public  sales,  or  in  the 
letting  of  contracts  by  the  government,  or 
for  the 'purpose  of  giving  undue  advantage 
to  either  of  the  parties  thus  engaged  in 
dealing  with  reference  to  the  biddings,  it  is 
contrary  to  public  policy,  and  void.  King 
V.  Winants,  71  N.  C.  469,  17  Am.  Rep.  11; 
Blythe  v.  Lovinggood,  24  N.  C.  (2  Ired. 
L.)  20,  37  Am.  Deo.  402;  Hoffman  v.  Mc- 
34  L.R.A.(N.S,) 


Mullen,  45  L.R.A.  410,  28  C.  C.  A.  178,  48 
U.  S.  App.  596,  83   Fed.  372,  Atch'eson  v. 
Mallon,    43  N.    Y.    147,   3   Am.   Rep.   678; 
Weld  V.  Lancaster,  56  Me.  453;  Bellows  v. 
Russell,  20  N.  H.  427,  51  Am.  Dec.  238; 
Hannah  v.   Fife,   27   Mich.   172.     Such   an 
agreement  as  the  one  in  question  was  held 
to  be  void  in  the  following  cases:  Kennedy 
V.  Murdick,  5  Harr.    (Del.)   458;  Gulick  v. 
Ward,   10  N.  J.  L.   87,  18  Am.  Dec.  389; 
Swan  V.  Chorpenning,  20  Cal.  182;   Sharp 
V.    Wright,    35    Barb.    236.      See    Ray    v. 
Mackin,  100  111.  246;  Greenhood,  Pub.  Pol. 
pp.  178, 170.  The  law  under  which  the  Postp 
office  Department  is  authorized  to  let  con- 
tracts for  carrying  the  mails  by  competi- 
live   bidding   expressly   condemns  such   an 
agreement,    and   if   any    person    holding   a 
contract  of  the  kind  attconpts  to  suppress 
biddings  for  a  new  term,  he  is  disqualified* 
to  bid  for   five  years;    and,  if  his  offense 
is   repeated,   he   becomes   forever   ineligible 
as  a  bidder.     U.  S.  Rev.  Stat.  §  3950,  U. 
S.   Comp.  Stat.  1901,  p.  2697.     As  no  en- 
forceable   right   can    be   founded   upon   an 
agreement  the  effect  of  which  is  to  prevent 
or  diminish  competitive  bidding  for  public 
contracts     (Hunter    v.    Pfeiffer,    108    Ind. 
197,  9  N.  £.  124),  the  defendant  was  left 
free   to    bid   for   himself,    and   wrong  can 
never  be  predicated  on   an   act  which  the 
law  permits.     1  Jaggard,  Torts,  p.  89. 

But,   if   the   plaintiff  had   technically  a 
good  cause  of  action,  he  could  not  recover 
substantial  damages,  as  it  was  by  no  means 
certain   that   he   would   have   received  the 
contract   if   defendant   had   not  intervened 
with  his  bid.     The  Department,  under  tbe 
law,   reserves  the  right  to  reject  any  bid 
if,  in  its  judgment,  the  good  of  the  service 
requires   such   a  course  to  be  taken,   and, 
when  this  contingency  exists,  we  have  held 
that   there-  can   be   no   consequential   dam- 
ages  (Walser  v.  Western  U.  Teleg.  Co.  114 
N.  C.  440,  19  S.  E.  366;  Winston  Cigarette 
Mach.  Co.  V.  Wells  Whitehead  Tobacco  Co. 
141  N.  C.  284,  8  L.R.A.(N.S.)  255,  53  S.  E. 
885),   if,   in   such   a  case,  there   can   be  a 
cause  of  action,  which  we  need  not  decide. 

No  error. 


OHIO  SUPREME  COURT. 

S.  WEISBERGER  COMPANY,  Plff.  in  Err., 

V. 

BARBERTON  SAVINGS  BANK  COM- 
PANY. 

(  84  Ohio  St.  21,  95  N.  E.  379.) 

Bank  —  forged  Indorsement  <—  negli- 
gence of  drav^*er. 

W.,  being  indebted  to  R.r  whose  place  of 
business  W.  knew  to  be  48  Walker  street, 

Headnotc  by  the  Court; 
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New  York  city,  drew  a  check  on  his  local 
bank  of  deposit  in  favor  of  R.  for  the 
ainDunt  of  the  debt,  without  designating 
therein  his  place  of  business,  and  inclosed 
the  chock  with  a  letter  in  an  envelop  which 
he  through  mistake  addressed  to  R.,  48 
Walker  street,  Cleveland,  Ohio,  and  caused 
the  envelop  and  contents  so  addressed  to  bfl 
mailed  in  the  usual  way,  and  it  arrived  in 
Cleveland  in  due  course  of  mail,  where  the 
letter  carrier  found  no  one  of  that  name  on 
Walker  street  of  that  city,  but  found  a  man 
whose  name  was  R.  on  Henry  street,  and  to 
whom  the  carrier  delivered  the  letter.  He 
opened  it  and  took  possession  of  the  check, 
and,  by  indorsing  the  name  R.  on  the  back 
thereof,  obtained  the  cash  from  an  acquain- 
tance, who  indorsed  and  deposited  said 
check  in  his  bank  of  deposit  in  Cleveland. 


The  latter  bank  indorsed  it  over  to  another 
bank  in  the  same  city,  guarantying  prior 
indorsements,  and  this  bank  indorsed  it 
payable  to  any  bank  or  bearer,  guarantying 
nil  prior  indorsements,  and  in  this  condi- 
tion it  was  presented  to  the  drawee  bank, 
and  by  it  paid  and  charged  to  W/s  account, 
it  having  no  knowledge  of  said  mistake  in 
addressing  the  letter.  W.  afterwards  4i&' 
charged  his  debt  to  the  New  York  creditor 
by  other  means,  and  brings  suit  against  the 
drawee  bank  to  recover  the  amount  of  the 
check  so  charged  to  his  account. 

Held,  the  drawer  of  the  check  was  first  in 
fault,  and  as  his  negligence  contributed  di- 
rectly to  its  wrongful  and  fraudulent  appro- 
priation, he  is  not  entitled  to  recover. 

(March   28,    1911.) 


Note,  —  Who  ntxiHt  hear  loss  where 
Chech  or  draft  is  purchased  or  paid 
upon  the  9ptirious  iiuJornetnent  of  one 
who  hears  the  same  name  €is  the  pay- 
ee or  indorsee. 

The  question  under  annotation  is  to  be 
distinguished  from  the  question  considered 
in  the  notes  to  Land  Title  &  T.  Co.  ▼. 
Northwestern  Nat.  Bank,  50  L.R.A..75,  and 
Harmon  v.  Old  Detroit  Nat.  Bank,  17 
L.R.A.  (N.S.)  614,  as  to  who  must  bear  the 
loss  when  a  check  or  bill  is  issued  or  in- 
dorsed to  an  importer.  In  the  cases  con- 
sidered in  those  notes,  there  was  a  mistake 
upon  the  part  of  the  drawer  or  indorser 
(the  party  issuing  the  bill  or  check)  as  to 
the  identity  of  the  payee  or  indorsee;  and 
thev  are  therefore  unlike  the  cases  consid- 
ered  in  the  present  note,  where  the  mistake 
as  to  identity  originated  with  the  party  who 
purchased  or  paid  the  instrument  upon  the 
spurious  indorsement. 

The  question  whether  the  character  of  a 
bill  or  check  as  one  payable  to  the  order  of 
a  fictitious  person,  and  so  payable  to  bearer, 
is  affected  by  the  use  of  the  name  of  a  real 
person  in  designating  the  payee  is  also  ex- 
cluded from  this  note.  The  cases  on  that 
point  will  be  found  in  the  note  to  Seaboard 
Nat.  Bank  v.  Bank  of  America,  22  L.R.A. 
(N.S.)    506. 

An  indorsement  of  a  check  or  draft  by 
one  who  is  not  the  payee  or  indorsee,  but 
who  bears  the  same  name,  is  a  forgery,  if  he 
knows  that  he  is  not  the  person  intended. 
Mead  v.  Young,  4  T.  R.  28,  2  Revised  Rep. 
314;  Beattie  v.  National  Bank,  174  111.  57 J, 
43  L.R.A.  654,  66  Am.  St.  Rep.  318,  61  N. 
E.  602;  Rhodes  v.  Jenkins,  18  Colo.  49.  30 
Am.  St.  Rep.  263,  31  Pac.  491  (impliedly)  ; 
Indiana  Nat.  Bank  v.  HoIts<?Iaw,  98  Ind.  85 
(impliedly);  Bank  of  Commerce  v.  Ginoc- 
chio,  27  Mo.  App.  661. 

At  least,  such  an  indorsement,  if  not 
technically  a  forgery,  is  at  all  events  spuri- 
ous and  false,  and  therefore  equally  inopera- 
tive to  change  the  title.  Graves  v.  Ameri- 
can Exch.  Bank,  17  N.  Y.  205. 

It  is  obvious,  therefore,  that  one  who  pur- 
chases or  pays  the  paper  on  such  an  in- 
dorsement cannot,  as  in  some  of  the  cases 
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cited  in  the  notes  in  60  UR.A.  75,  and  17 
L.R.A.(N.S.)  514,  be  protected  upon  the 
theory  that  the  intention  of  the  drawer  or 
indorser  has  been  carried  out.  If  there  can 
be  any  recovery  at  all,  it  must  be  either 
upon  an  indorsement  subsequent  to  the 
spurious  indorsement,  or  upon  the  ground 
of  negligence  or  estoppel. 

The  rule  that  an  indorser  of  commercial 
paper  guarantees  the  genuineness  of  all 
previous  indorsements  sufficed,  in  Rhodes  v. 
Jenkins,  18  Colo.  49,  36  Am.  St.  Rep.  263, 
31  Pac.  491,  to  enable  the  assignee  of  a 
bank  which  refunded  the  amount  of  a  draft 
to  the  drawee  after  learning  that  it  had 
not  been  indorsed  by  the  real  payee,  but 
by  another  person  of  the  same  name,  to  re- 
cover over  against  an  intermediate  indors- 
er. The  court  said  that  it  was  unnecessary 
to  determine  the  right  of  the  drawers,  had 
they  paid  the  draft  to  an  innocent  third 
partv  upon  the  forged  indorsement. 

In  Beattie  v.  National  Bank,  174  111.  571, 
43  L.R.A.  654,  66  Am.  St.  llep.  318,  61  N. 
E.  602,  a  bank  draft  was  by  mistake  made 
payable  to  the  order  of  George  A.  Bent,  in- 
stead of  George  P.  Bent;  the  letter  inclos- 
ing it  was  addressed  to  George  A.  Bent, 
Chicago,  without  street  or  house  address; 
one  George  A.  Bent,  who,  however,  was  not 
the  payee,  received  the  draft  from  the  post- 
ollice  at  Chicago,  and  indorsed  it  to  a  bona 
fide  holder;  the  latter  deposited  it  in  his 
bank,  and  that  bank  collected  it  from  the 
drawee,  but,  being  obliged  to  refund,  com- 
pelled its  depositor  to  make  the  draft  good. 
The  latter  subsequently  presented  the  draft 
directly  to  the  drawee,  which  refused  to 
pay  it,  although  it  had  funds  of  the  drawer 
in  its  possession.  In  denying  his  right  to 
maintain  an  action  against  the  drawee,  the 
court  said  that  no  title  passed  by  the  in- 
dorsement, and  that  if  the  drawee  had  paid 
the  draft  upon  that  indorsement,  it  could 
have  been  compelled  to  pay  it  again  to  the 
true  owner;  and  again,  that  if  the  drawee 
had  paid  the  draft  to  the  plaintiff  upon  the 
spurious  indorsement,  it  could  have  recov- 
ered the  amount  from  him,  upon  the  ground 
that,  by  his  indorsement,  he  guaranteed  the 
genuineness  of  the  previous  indorsement. 
The  court  added  that  it  was  unnecessary  to 
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^:^RROR  to  the  Circuit  Court  for  Summit 
J  County  to  review  a  judgment  affirm- 
ing a  judj]fment  of  the  Court  of  Common 
Ph^as  in  defendant's  favor  in  an  action 
brought  to  hold  a  bank  liable  for  the 
amount  of  a  check  alleged  to  have  been 
paid   on   a   forged   indorsement.     Affirmed. 

Statement  by  Price,  J.: 

The  parties  to  this  case  are  corporations 
doing  business  in  the  village  of  Barbertoh, 
Summit  county,  Ohio;  the  plaintiff  in  error 
being  engaged  in  mercantile  business,  and 
the  defendant  in  error  engaged  in  a  general 
banking  business.  The  former  brought  suit 
against  the  latter,  and  for  cause  of  action 
alleged  in  substance:  That  on  or  about 
January  13,  1906,  and  prior  thereto,  it  had 
deposited  with  the  said  bank  an  amount 
of  money  in  excess  of  $122.13,  which  sum 
was  on  deposit  on  said  day  subject  to  check 
in  excess  of  any  liability  or  claim  against 
the  same.  That  on  that  day  the  plaintiff 
drew  a  check  upon  the  bank  for  the  sum 
of  $122.13,  payable  to  Max  Roth  of  New 
York  city.     That  said  check  so  drawn  was  ' 


fraudulently  indorsed  in  blank  by  a  person 
purporting  to  be  Max  Roth  of  Cleveland 
Ohio,  and  that  said  check  so  fraudulently 
indorsed  was  delivered  to  one  B.  Schoen- 
feld,  and  by  him  indorsed  in  blank  and  de- 
posited with  the  Cleveland  Trust  Company, 
of  Cleveland,  Ohio,  and  by  the  latter  said 
check  was  indorsed  with  the  following  in- 
dorsements : 

Pay  to  the  Union  National  Bank  of  Cleve- 
land or  order;  prior  indorsements  guaran- 
teed. 

The  Cleveland  Trust  Company, 

C.  O.  Patch,  Secy-Treaa. 

The  said  check  was  further  indorsed  by 
the  Union  National  Bank  of  Cleveland,  as 
follows: 

Pay  to  the  order  of  any  bank  or  bearer; 
all    prior   indorsements   guaranteed. 
Jan.  10,  1906. 

Union  National   Bank,    Cleveland,   Ohio, 

E.  R.  Fancher^  Cashier. 

It  is   alleged  that  said  check,  with  the 


decide  whether  an  action  would  lie  by  the 
holder  against  the  drawer,  who  made  the 
mistake.  The  case  was  treated  on  the  as- 
sumption that  the  name  of  the  real  payee 
and  the  name  of  the  assumed  payee  were 
the  same,  for  the  reason,  as  the  court  said, 
that  the  law  does  not  regard  tlie  middle 
initial  letter  as  part  of  the  person's  name, 
but  recognizes  only  one  Christian  name  of 
the  party. 

In  Indiana  Nat.  Bank  v.  Holtsclaw,  98 
Ind.  85,  the  plaintiff,  being  entitled  to  pen- 
sion money,  pursuant  to  the  mode  of  doing 
business  at  the  pension  office,  sent  a  receipt 
therefor  to  the  pension  agent  who  thereupon 
drew  a  check  to  his  order,  but  by  mistake 
directed  it  to  the  wrong  town,  in  conse- 
quence of  which  it  fell  into  the  hands  of 
another  person  bearing  the  same  name  as 
the  payee.  A  bank  which  purchased  the 
check,  presumably  in  good  faith,  from,  or 
upon  the  indorsement  of,  that  person,  was 
held  liable  for  the  amount  thereof  to  the 
plaintiff  (the  true  payee).  It  was  held 
that  the  fact  that  the  plaintiff  did  not  know 
that  the  chock  had  been  issued  and  mailed 
to  him  until  after  the  defendants  had  pur- 
chased it,  and  received  the  money  upon  it, 
did  not  prevent  him  from  accepting  the 
check,  and  thereby  obtaining  the  title  to  it. 
The  court  conceded  that  the  plaintiffs  claim 
against  the  pension  agent,  wlio  was  origi- 
nally made  a  codefendant,  was  inconsistent 
with  the  claim  aj^ainst  the  bank,  but  that 
the  objection  on  that  score  was  removed  by 
the  dismissal  of  the  complaint  against  the 
pension   agent. 

A  bank  which  purchased  a  draft  bona 
fide,  upon  the  indorsement  of  one  bearing 
the  same  name  as  the  person  to  whose 
order  it  had  been  indorsed  by  the  payee, 
cannot  recover  against  the  payee  (indorser) 
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on  the  ground  of  negligence  (the  draw- 
ee having  refused  payment),  because  the 
payee  merely  addressed  the  letter  inclosing 
the  draft  to  Kansas  City,  JSIissouri,  without 
indicating  the  occupation,  profession,  resi- 
dence, or  place  of  business  of  the  addressee, 
although  they  were  known  to  him,  and,  in 
consequence,  the  draft  fell  into  the  hands  of 
another  resident  of  Kansas  City,  bearing  the 
same  name  as  the  indorsee.  Bank  of  Com- 
merce V.  Ginocchio,  27  Mo.  App.  661.  The 
decision  is  upon  the  ground  that  the  neg- 
ligence of  the  payee,  if  any,  could  not  be  re- 
garded as  the  proximate  cause  of  the  lotis. 
ihe  court  said,  in  effect,  that  the  argument 
of  the  bank  would  require  the  purchaser  of 
a  negotiable  bill  of  exchange  for  transmis- 
sion to  a  customer  in  a  neighboring  city, 
in  order  to  guard  the  banking  community 
against  possible  fraud,  to  anticipate  and  pro- 
vide against  four  contingencies:  (1)  That 
there  may  be  other  persons  in  the  same  city 
as  the  customer  of  the  same  name;  (2) 
that  the  postoffice  agent  may  deliver  the 
draft  to  such  other  person;  (3)  that  such 
person  will  be  sufficiently  dishonest,  and 
will  have  the  hardihood  to  commit  a  for- 
gery by  indorsing  his  name  upon  it  and  per- 
sonating the  real  owner:  (4)  that  the 
forger  will  be  enabled  to  convince  some 
banker  that  he  is  the  real  owner,  and  sell  it 
to  him.  The  court  said  that  in  its  opinion 
it  was  not  actionable  negligence  in  a  mer- 
chant or  a  dealer*  not  to  anticipate  and 
provide  against  such  remote  contingencies. 
In  Graves  v.  American  Exch.  Bank,  17 
N.  Y.  205,  it  was  held  that  the  assignee  of 
the  true  payee  of  a  draft  could  maintain 
an  action  for  its  conversion  against  the 
drawee  bank,  which  paid  the  same  to  a 
purchaser  in  good  faith  for  full  value,  from 
a  person  who  bore  the  same  name  as  the 
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forged  indorsement  tliereon  of  Max  Roth, 
and  with  the  other  indorsements  thereon 
as  stated,  was  wrongfully  accepted  and 
paid  by  the  defendant  bank^  at  Barberton, 
on  or  about  the  2dd  day  of  January,  1000, 
and  afterwards  was  wrongfully,  and  with- 
out authority  from  the  plaintiff,  charged 
against  its  account  with  said  defendant 
bank.  It  is  alleged  that  when  plaintiff 
discovered  the  forged  indorsement  and  the 
wrongful  payment  aforesaid,  and  on  or 
about  February  7,  1906,  plaintiff  demanded 
that  defendant  correct  said  account,  and 
not  charge  said  check  against  its  account, 
which  defendant  refused  to  do,  and  refused 
to  pay  the  plaintiff  the  amount  of  the  checK 
so  wrongfully  paid,  and  it  prays  judgment 
for  the  amount. 

The  answer  admits  most  of  the  allega- 
tions made  in  the  petition,  but  denies  that 
said  check  was  made  payable  to  Max  Roth 
of  New  York  City.  The  answer  avers  that 
said  check  was  indorsed  by  Max  Roth,  and 
by  the  said  Max  Roth  delivered  to  one  B. 
Schoenfeld,  and  by  him  was  indorsed  in 
blank    and    deposited    with    the    Cleveland 


Trust  Company,  of  Cleveland,  Ohio,  and 
that  this  trust  company  indorsed  the  check 
to  Union  National  Bank  of  Cleveland  or 
order,  and  it  indorsed  the  same  payable  to 
the  order  of  any  bank  or  bearer,  on  the 
day  and  in  the  form  alleged  in  the  petition. 
The  Union  National  Bank  presented  the 
check  so  indorsed  to  the  defendant  bank, 
at  Barberton,  for  payment,  and  it  paid  the 
same  and  charged  it  to  plaintiff's  account, 
llie  defendant  further  alleges  that  said 
check  was  paid  to  Max  Roth  of  Cleveland, 
Ohio,  without  any  information  or  knowl- 
edge to  show  that  it  was  to  be  paid  to 
anyone  else,  and  that,  if  said  plaintiff  has 
been  damaged,  it  occurred  by  reason  of 
its  own  negligence  in  misdirecting  said 
check  and  mailing  the  same  to  Max  Roth 
at  Cleveland,  Ohio,  instead  of  Max  Roth 
of  New  York  city.  It  is  then  averred  that 
plaintiff  did  not  act  promptly  when  it  dis- 
covered its  mistake,  and  inform  defendant 
in  time  to  protect  itself  against  any  fraud 
committed. 

The  new  matter  of  the  answer  is  denied 
by  reply.    The  parties  waived  a  jury,  and 


payee,  notwithstanding  that  the  drawer  of 
the  draft,  by  mistake,  addressed  the  letter 
inclosing  it  to  the  payee  at  La  Salle,  Illi- 
nois, which  was  the  postofBce  address  of 
the  person  who  received  it,  where  as  the 
payee's  address  was  Mendota,  a  place  about 
15  miles  from  La  Salle,  it  appearing,  how- 
ever, that  before  the  delivery  of  a  letter, 
the  drawer  had  discovered  his  mistake,  and 
had  procured  the  letter  to  be  forwarded  to 
the  ^ostoffice  at  Mendota.  The  court  said 
that  if,  in  consequence  of  the  mistake,  the 
letter  had  never  reached  Mendota,  the  payee 
might  very  likely  have  insisted  that  his  di- 
rections had  not  been  complied  with,  and 
that  the  draft  therefore  had  not  been  placed 
at  his  risk,  but  the  error  having  been  cor- 
rected and  the  letter  duly  forwarded  to  the 
rigiit  place,  there  was  no  reason  to  doubt 
that  the  draft  became  the  payee's  property; 
and  that,  moreover,  he  asserted  his  title  to 
the  instrument  by  assigning  it  to  the  plain- 
tiff, and  thereby  waived  his  objection,  if 
any,  founded  on  the  supposed  departure 
from  his  instructions  in  sending  the  draft 
forward.  Roosevelt,  J.,  dissented  upon  the 
ground  that  the  fault  was  that  of  the 
drawer,  and  that  the  loss  should  fall  on 
him  Seldon  and  Strong,  J  J.,  expressed  no 
opinion. 

In  Mead  v.  Young,  4  T.  R.  28,  2  Revised 
Rep.  314,  a  majority  of  the  court  were  of 
the  opinion  that  it  'was  competent  for  the 
acceptor  of  a  bill  of  exchange  payable  "to 
Henry  Davis  or  order,"  to  show  that  the 
H.  Davis,  from  whom  and  upon  whose  in- 
dorsement the  plaintiff  purchased  the  bill, 
was  not  the  real  payee,  although  the  plain- 
tiff in  good  faith  supposed  he  was.  In 
this  case,  the  plaintiff,  before  purchasing 
the  bill,  was  informed  by  the  acceptor  that 
the  acceptance  was  genuine,  and  that  it  was 
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a  good  bill,  and  he  discounted  it,  not  know- 
ing the  H.  Davis  from  whom  he.  took  it. 
Lord  Kenyon,  Ch.  J.,  was  of  a  different 
opinion.  He  said  that  the  fault  originated 
with  the  drawer  of  the  bill  in  not  describing 
more  particularly  the  person  to  whom  he 
intended  it  should  be  paid,  and  that,  while 
there  were  inconveniences  either  way,  he 
was  of  the  opinion  that  it  would  throw  too 
great  a  burden  on  persons  taking  bills  of  ex- 
change to  require  proof  of  an  indorsee  that 
the  person  from  whom  he  received  the  bill 
was  the  real  payee.  Buller,  J.,  arguing  in 
support  of  the  majority  conclusion,  said: 
**lf  any  other  stranger  had  received  this 
bill,  and  indorsed  it  over  to  the  plaintiff, 
it  is  not  pretended  that  such  indorsement 
would  have  conveyed  any  title  to  the  bill; 
and  it  cannot  make  any  difference  whether 
such  stranger  bear  the  same  name  with  the 
real  payee  or  not;  for  no  person  can  give 
title  to  a  bill,  but  he  to  whom  it  is  made 
payable."  The  way  in  which  the  bill  hap- 
pened to  fall  into  the  hands  of  the  wrong 
person  does  not  appear  other  than  as  indi- 
cated in  the  statement  that  the  letter  in- 
closing it. was  put  in  the  foreign  mail,  and 
got  into  the  hands  of  the  wrong  party.  So 
far  as  appears,  the  only  suggestion  of  neg- 
ligence upon  the  part  of  th«  drawer  was 
in  failing  more  particularly  to  describe 
the  payee  in  the  body  of  the  bill. 

In  Jung  V.  Second  Ward  Sav.  Bank,  55 
Wis.  364,  42  Am.  Rep.  719,  13  N.  W.  235, 
it  was  held  a  good  defense  to  an  action  by 
a  depositor  that  the  bank,  pursuant  to  his 
request  to  send  his  balance  by  draft,  or  in 
such  a  manner  as  it  thought  best,  so  that 
he  could  draw  the  money  at  Frankfort  on 
the  Main,  drew  its  bill  of  exchange  on  a 
bank  at  Frankfort,  payable  to  the  order  of 
the  depositor,  and  inclosed  the  sam^  in  a 
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submitted  the  case  on  the  facte  to  the 
court,  who  found  for  the  defendant.  A 
judgment  on  the  finding  was  affirmed  by 
the  circuit  court.  Error  is  prosecuted  here 
to  reverse  both  judgments. 

Messrs.  Musser,  Klmber,  &  Huffman, 

for  plaintiff  in  error: 

A  bank,  undertaking  to  pay  money  in 
pursuance  of  a  check  drawn  upon  it,  is 
bound  to  ascertain  that  the  true  and  right- 
ful payee  of  said  check,  or  a  proper  and 
riglitful  indorsee  thereof,  receives  such  pay- 
ment. 

First  Nat.  Bank  v.  First  Nat.  Bank,  58 
Ohio  St.  207,  41  L.R.A.  684,  65  Am.  St. 
Rep.  748,  50  N.  E.  723;  First  Nat.  Bank 
V.  First  Nat.  Bank,  68  Ohio  St.  43,  61  N. 
E.  91;  Dumont  v.  Williamson,  18  Ohio  St. 
516,  98  Am.  Dec.  186;  Tiedenian,  Com. 
Paper,  H  259;  2  Dan.  Neg.  Inst.  §  1364; 
Randolph,  Com.  Paper,  §  762;  Story,  Prom- 
issory Notes,  H  135. 

If  a  bank  pays  money  to,  or  on  the  in- 
dorsement of,  a  person  of  the  same  name 
as  the  payee,  but  not  the  real  payee  in- 
tended by  the  check  drawer,  the  payment 
is  not  valid  or  chargeable  against  the  de- 
positor.  * 

Mead  v.  Young,  4  T.  R.  28,  2  Revised 
Rep.  314;  Foster  v.  Shattuck,  2  N.  H.  446; 
Graves  v.  American  Exch.  Bank,  17  N.  W. 
205;  Indiana  Nat.  Bank  v.  Holtsclaw,  98 
Ind.  85;  florae,  Banks  &  Bkg.  t  474;  Zane, 
Banks  &  Bkg.  267;  Dodge  v.  National  Ex- 
ch. Bank,  20  Ohio  St.  234,  6  Am.  Rep. 
648,  30  Ohio  St.  1;  Armstrong  v.  Pomeroy 
Nat.  Bank,  46  Ohio  St.  512,  6  L.R.A.  625, 
15  Am.  St.  Rep.  655,  22  N.  E.  866; 
Merrick  v.  Merchants*  Nat.  Bank,  11 
Ohio  S.  &  C.  P.  Dec.  293,  8  Ohio  N. 
P.  411,  affirmed  in  67  Ohio  St.  530,  67  N, 
E.  1094;  Hoffmaster  v.  Black,  78  Ohio  St. 
1,  21   L.R.A.(N.S.)    62,   125   Am.   St.   Rep. 


679,  84  N.  E.  423,  14  A.  &  E.  Ann.  Cas, 
877;  Mackintosh  v.  Eliot  Nat.  Bank,  123 
Mass.  393,  25  Am.  Rep.  108;  Robb  y.  Penn- 
sylvania Co.  186  Pa.  456,  41  L.R.A.  695, 
65  Am.  St.  Rep.  868,  40  Atl.  969,  41  Atl. 
49;  National  Bank  v.  Nolting,  94  Va.  263. 
26  S.  E.  826;  Welsh  v.  German  American 
Bank,  73  N.  Y.  424,  29  Am.  Rep.  175; 
Crawford  v.  West  Side  Bank,  100  N.  Y. 
60,  53  Am.  Rep.  152,  2  N.  E.  881. 

Messrs.  J.  A.  Kohler,  Arthur  S.  Mot- 
tinger,  and  Charles  E.  Smoyer,  for  de- 
fendant  in  error: 

The  drawef  is  estopped  from  setting  up 
the  fact  of  a  forgery  in  the  hands  of  the 
defendant  in  error,  by  reason  of  its  de- 
livery of  the  check  to  the  imposter. 

Forbes  v.  Espy,  21  Ohio  St.  474;  Em- 
poria Nat.  Bank  v.  Shotwell,  35  Kan.  360, 
57  Am.  Rep.  171,  11  Pac.  141;  Land  Title 
&  T.  Co.  V.  Northwestern  Nat.  Bank,  196 
Pa.  230,  50  L.R.A.  75,  79  Am.  St.  Rep. 
717,  46  Atl.  420;  United  States  v.  National 
Exch.  Bank,  45  Fed.  163;  E.  S.  KAroly 
Electrical  Constr.  Co.  v.  Globe  Sav.  Bank. 
64  111.  App.  225;  Robertson  v.  Coleman, 
141  Mass.  231,  65  Am.  Rep.  471,  4  N.  E. 
619;  American  Exch.  Bank  v.  City  Bank, 
6  N.  Y.  Leg.  Obs.  18;  Meridian  Nat.  Bank 
V.  First  Nat.  Bank,  7  Ind.  App.  322,  52 
Am.  St  Rep.  450,  33  N.  E.  247,  34  N.  £. 
608. 

The  negligence  of  nlaintifT  having  oc- 
casioned the  loss,  it  should  be  made  to  bear 
that  loss. 

Hern  v.  Nichols,  1  Salk.  289;  First  Nat 
Bank  v.  First  Nat.  Bank,  58  Ohio  St.  207. 
41  L.R.A.  684,  65  Am.  St.  Rep.  748,  50 
N.  E.  723;  Massachusetts  L.  Ins.  Co.  v. 
Eshelman,  30  Ohio  St.  659;  Fullerton  v. 
Sturges,  4  Ohio  St  630;'Selser  v.  Brock, 
3  Ohio  St  302;  First  Nat  Bank  v.  First 
Nat  Bank,  151  Mass.  280,  21  Am.  St.  Rep. 
450,  24  N.  £>.  44;  National  Bank  v.  Bangs, 


sealed  envelop  addressed  to  him  at  Wies- 
baden, Germany,  Europe,  the  address  given 
by  the  depositor,  notwithstanding  that  the 
postoffice  authorities  delivered  the  letter 
to  another  person  of  the  same  name  as  the 
payee  who  indorsed  the  same  and  obtained 
the  monev  thereon.  The  court  said  tliat  when 
the  draft  was  properly  mailed,  addressed 
to  the  payee  at  Wiesbaden,  it  became  his 
property,  and  the  defendant  discharged  his 
obligation  to  him.  In  answer  to  the  argu- 
ment that  Wiesbaden  was  a  large  city,  and 
was  resorted  to  during  the  summer  season 
by  thousands,  and  that  there  might  have 
been  a  dozen  persons  bearing  the  same  name 
as  the  payee  in  the  city  at  the  time,  to 
whom  the  draft  was  liable  to  be  delivered, 
the  court  said:  "Aasiiminir  this  to  be  so, 
and  that  the  officers  of  the  bank  had  knowl- 
edge of  these  facta,  still,  did  the  rule  of 
diligence  require  them  to  do  more  than 
34  L.R.A.(N.S.) 


adopt  the  address  furnished  in  the  letter 
itself?  It  seems  to  us  not;  it  was  the 
duty  of  the  plaintiff,  under  the  circumstan- 
ces, to  take  the  caution  that  the  letter 
should  nt)t  be  delivered  by  the  postoffice 
officials  to  the  wrong  person."  The  court 
jidded,  as,  by  the  rules  of  the  bank,  the 
money  was  payable  at  its  counter,  and  the 
money  in  the  instant  case  was  transmitted 
by  draft  solely  for  the  accommodation  of 
the  depositor,  and  his  instructions  were  car- 
ried out,  the  draft  was  at  his  risk  while  in 
the  course  of  transmission. 

The  decision  in  White  v.  Springfield  Inst 
for  Ravinps.  134  Mass.  232,  was  merely  to 
the  effect  that  it  was  a  question  of  fact 
whether  the  officers  of  a  savings  bank  ousrht 
to  have  known  that  a  depositor  "James 
Shay,"  to  whom  they  paid  a  deposit,  was 
the  principal  defendant  named  in  a  trus- 
1  tee  process  as  "James  Shea."     Q.  H.  P. 


1911, 
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106  Mass.  441,  8  Am.  Rep.  349;  Jung  t. 
Second  Ward  Sav.  Bank,  65  Wis.  364,  42 
Am.  Rep.  719,  13  N.  W.  235;  Crawford  v. 
West  Side  Bank,  100  N.  Y.  65,  53  Am. 
Rep.  152,  2  N.  E.  881;  Young  v.  Grote, 
4  Bing.  253,  12  J.  B.  Moore,  484,  5  L.  J. 
C.  P.  105,  29  Revised  Rep.  552;  Dan.  Neg. 
Inst.  §  1659;  2  Parsons,  Bills  &  Notes, 
572,  676;  Wharton,  Neg.  §  1;  White  v. 
Continental  Nat  Bank,  64  N.  Y.  316,  21 
Am.  Rep.  612. 

Price,  J.,  delivered  the  opinion  of  the 
court: 

At  the  trial  in  the  court  of  common  pleas. 
Rome  of  the  facts  were  agreed  upon,  and 
they  show  that,  at  the  date  of  the  clieek 
mentioned  in  the  petition,  the  plaintiff  in 
error  was  indebted  to  one  Max  Roth,  of 
New  York  city,  in  the  sum  of  $122.13,  and 
that  his  place  of  business  at  that  time  was 
No.  48  Walker  street  of  that  city.  To  pay 
the  above  indebtedness,  the  plaintiff  in  er- 
ror, on  the  13th  day  of  January,  1900, 
drew  its  check  for  said  amount,  on  the 
defendant  in  error,  in  favor  of  and  pay- 
able to  Max  Rothj^  in  the  following  words : 

Barberton,   0.,   1—13,   1908. 

Pay  to  the  order  of  -Max  Roth 
($122.i9ioo)  one  hundred  twenty -two  i^Joo 
dollars.  The  S.  Weisberger  Co. 

To  the  Barberton  Savings  Bank,  Bar- 
berton,  Ohio. 

This  check,  with  a  letter  signed  by  the 
firm,  was  placed  in  an  envelop  which  was 
addressed  to  Max  Roth,  48  Walker  street, 
(  Icveland,  Ohio,  instead  of  Max  Roth  48 
Walker  street.  New  York  city.  The  letter, 
so  addressed  and  containing  the  check, 
shortly  after  it  had  been  mailed  to  Cleve- 
land, was  delivered  by  the  postofTice  au- 
thorities to  one  claiming  to  be  Max  Roth, 
who  lived  or  roomed  on  Henry  street  in 
the  city  of  Cleveland.  It  appears  that  his 
name  was  Max  Roth,  but  not  the  Max 
Roth  to  whom  plaintiff  was  indebted,  and 
whose  place  of  business  was  48  Walker 
street.  New  York  city.  The  Cleveland  Max 
Roth,  to  whom  the  letter  containing  the 
check  was  delivered,  took  the  check  to  a 
saloon  keeper  in  Cleveland,  with  whom  he 
was  acquainted,  and  after  indorsing  his 
name,  Max  Roth,  on  the  back  of  the  check, 
received  the  cash  for  the  same  from  the 
saloon  keeper,  whose  name  is  B.  Schoen- 
feld.  The  latter  indorsed  and  delivered  it 
to  the  Cleveland  Trust  Company,  which 
later  indorsed  and  deposited  it  with  the 
Union  National  Bank  of  that  city,  by  which 
the  check  was  presented  to  defendant  bank 
for  payment,  and  it  was  paid  and  charjjcd 
to  the  account  of  plaintiff.  It  never  reached 
;M  L.ll,A.(N.S.) 


the  Max  Roth  of  New  York,  for  whom  it 
was  intended,  and  plaintiff,  afterwards  and 
by  means  of  another  check,  discharged  its 
indebtedness  to  the  New  York  creditor.  As 
between  the  parties  hereto,  who  should  bear 
the  loss  sustained? 

It  is  not  necessary  that  we  consider  the 
many  authorities  presented  by  the  plaintiff 
in  error  concerning  the  liability  of  a  bank 
to  one  of  its  depositors  for  paying  a  forged 
check,  nor  to  discuss  the  general  rule  that 
such  bank  is  bound  to  know  the  signature 
of  its  depositor.  Those  authorities  may  be 
regarded  as  sound  on  the  facts  of  each 
case  there  found,  and  still  the  judgment  of 
the  lower  court  be  free  from  error.  There 
is  one  view  of  this  case  sufficiently  clear 
to  sustain  the  judgment,  without  conflict 
with  any  authority  cited  in  the  brief  or 
oral  argument.  It  stands  out  boldly  in 
the  plaintiff's  case — in  its  petition  and  in 
its  evidence— that  it  was  first-  at  fault, 
if  not  first  and  solely  negligent.  It  was  a 
business  concern,  keeping  an  account  with 
the  defendant  bank.  It  knew  that  its  cred- 
itor. Max  Roth,  resided  in  New  York  city, 
doing  business  at  48  Walker  street,  and, 
desiring  to  pay  its  debt  to  him,  drew  the 
check  payable  to  him,  not  designating  there- 
in cither  the  place  of  residence  or  business, 
and  thoughtlessly  or  negligently  inclosed 
it  with  a  letter  in  an  envelop  which  it  ad- 
dressed to  Max  Roth,  48  Walker  street, 
Cleveland,  Ohio,  and,  so  addressed,  the 
plaintiff  caused  it  to  be  mailed.  Bearing 
that  address,  the  letter  could  not  properly 
go  to  New  York  city,  but  could  and  prop- 
erly did  go  to  the  city  of  Cleveland.  Per- 
haps there  is  no  Walker  street  in  Cleve- 
land; but  the  postal  service,  after  diligent 
effort,  found  a  Max  Roth,  or  a  man  who 
claimed  to  be  of  that  name,  «nd  the  letter 
containing  the  check  was  delivered  to  him. 
Up  to  this  point  of  time,  no  one  connected 
with  the  clieck  was  negligent  except  the 
plaintiff,  unless  it  be  the  letter  carrier  who 
delivered  the  letter.  The  act  of  the  Max 
Roth  of  Cleveland,  who  received  the  letter, 
was  criminal,  and  he  forged  the  name  of 
the  real  party  for  whom  the  check  was  in- 
tended by   indorsing  his  name  thereon. 

The  carelessness  of  the  plaintiff  put  it 
within  the  power  of  the  Cleveland  man  to 
perpetrate  a  fraud  and  obtain  the  proceeds 
of  the  check,  which  he  did  at  the  hands  of 
Schoenfcid,  his  acquaintance.  Then  it  took 
the  customary  course  on  its  way  to 
the  bank  of  defendant,  upon  which  it  was 
drawn.  Schoenfeld,  believing  the  indorse- 
ment of  the  Cleveland  acquaintance  legiti- 
mate, deposited  the  check  in  his  bank  of 
deposit,  liaving  indorsed  his  name  on  the 
hack  thereof.  Tliis  bank  indorsed  and 
transferred  it  to  the  Union  National  Bank, 
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^larantying  prior  indorsements;  and  it  in 
turn  indorsed  it  payable  to  any  bank  or 
bearer,  guarantying  all  prior  indorsements. 
These  were  Cleveland  banks,  which  made 
the  indorsements  and  transfers;  but  it  is 
not  alleged  in  the  petition  that  the  defend- 
ant bank  had  any  information  or  knowl- 
edge as  to  the  residence  or  place  of  busi- 
ness of  Max  Roth,  the  plaintiff's  creditor, 
and  therefore  the  location  of  these  indors- 
ing banks  was  not  calculated  to  put  the 
defendant  on  inquiry  or  excite  its  suspicion. 
They  had  severally  guaranteed  prior  in- 
dorsements. It  was  not  practicable  for  the 
defendant  to  interview  Max  Roth,  to  ascer- 
tain whether  he  was .  the  lawful  holder  of 
the  check.  While  it  is  true  that  a  forged 
indorsement  transfers  no  title  to  the  check, 
we  cannot  avoid  a  comparison  of  the  neg- 
ligent conduct  of  the  plaintiff  with  the  ap- 
parent good  faith  of  the  defendant,  acting 
as  it  did  under  the  circumstances  narrated. 
The  misdirected  letter  was  the  source  of 
possibilities  that  became  realities  in  this 
case.  In  other  words,  the  plaintiff  was  first 
at  fault,  and  its  mistake  made  possible 
what  in  fact  has  transpired.  If  we  admit, 
as  we  do,  the  ordinary  rule  that  a  bank  is 
bound  to  know  the  signature  of  its  de- 
positor, it  is  a  rule  to  protect  the  rights 
of  the  depositor.  But  where  his  careless- 
ness has  contributed  directly  to  the  decep- 
tion of  the  bank,  he  may  not  be  in  position 
to  enforce  such  general  rule. 

In  the  case  at  bar,  it  appears  that  neith- 
er the  depositor  nor  the  bank  intended  to 
commit  any  wrong,  and  we  may  apply  a 
rule  the  substance  of  which  is  that,  where 
one  of  two  innocent  parties  must  sutler 
because  of  a  fraud  or  forgery,  justice  im- 
poses the  burden  upon  him  who  is  first  at 
fault,  and  put  in  operation  the  power  which 
resulted  in  the  fraud  or  forgery.  We  de- 
cide this  case  on  its  own  peculiar  facts, 
and  make  no  search  for  or  examination  of 
reported  cases,  and  affirm  the  judgment  of 
the  lower  court. 

Judgment  affirmed. 

Spear,  Ch.  J.,  and  Davis,  Shauck, 
Johnson,  and  Donahue,  JJ.,  concur. 


TENNESSEE  SUPREME  COURT. 

HESTER  A.  TONCRAY 

V. 

SAMUEL  J.  TOXCRAY,  Appt. 
(—  Tenn.  —,  131    S.  W.  977.) 

Appeal  —  decree  not  appealed  from. 

1.  That  portion  of  a  decree  in  a  divorce 
proceeding  which  is  not  appealed  from  can- 
not be  reviewed  on  appeal. 
34  L.K.A.(N.S.) 


Divorce  —  foreign  decree  —  jarisdlction 
over  alimony. 

2.  A  wife  remaining  at  the  matrimonial 
domicil  may  maintain  against  her  former 
husband  in  the  courts  of  that  state  a  suit 
for  alimony  after  a  decree  of  divorce  has 
been  granted  to  him  in  another  state  upon 
mere  publication  of  process,  without  actual 
notice  to  her  of  the  suit,  or  her  appearance 
therein,  where,  under  the  statute,  the  courts 
may  decree  either  divorce  or  alimony  with- 
out the  other, — at  least,  where  the  foreigii 
decree  is  silent  upon  the  subject  of  alimony. 

Same  —  statutory  provision  —  denial  to 
divorced  wife. 

3.  A  statutory  provision  to  the  effect 
that,  if  the  bonds  of  matrimony  are  dis- 
solved at  the  suit  of  the  husband,  the  de- 
fendant shall  not  be  entitled  to.  alimony, 
cannot  be  Invoked  in  behalf  of  a  husband 
who  deserts  the  wife  in  the  state  of  matri- 
monial domicil,  and  obtains  a  decree  of  di- 
vorce by  publication  in  a  foreign  state. 

Same  —  property  secured  after  divorce. 

4.  That  property  came  to  a  husband  after 
the  dissolution  of  the  bonds  of  matrimonv 
between  himself  and  wife  by  a  decree  which 
does  not  release  him  from  his  liability  to 
support  her  in  the  state  of  the  matrimonial 
domicil  does  not  relieve  iX  from  liability  to 
her  claims  for  alimony. 

Same  —  remarriage  —  amount  of  ali- 
mony. 

5.  A  man's  entire  estate  will  not  be  per- 
mitted to  be  absorbed  as  alimony  for  his 
first  wife  after  he  has  children  by  a  sec- 
ond marriage,  although  he  deserted  the 
first  wife,  and  left  her  penniless,  ^ith  sev- 
eral infant  children  to  care  for,  and  se- 
cured a,  divorce  against  her  by  publica- 
tion, in  another  state,  without  actual  no- 
tice to  her  of  the  proceeding. 

(November  12,  1910.) 

Note.  —  Valid  divorce  granted  in.  one 
state  as  affecting  independent  suU 
for  alimony  in  another. 

This  note,  as  indicated  in  its  title,  ia  con- 
cerned only  with  the  right  to  maintain  an 
independent  suit  for  alimony  in  one  state 
I  after  a  decree  of  divorce  rendered  in  an- 
j  other;  and  does  not  at  all  involve  the  right 
to  enforce  in  one  state  a  decree  for  ali- 
mony rendered  in  another.  Upon  that  sub- 
ject, see  notes  in  69  L.R.A.  178;  9  L.RA. 
(N.S.)  1168;  and  28  L.R.A.(N.S.)  1068). 
It  is  obvious  that,  to  raise  any  real  ques- 
tion within  the  scope  of  this  note,  it  must 
be  held  or  assumed,  as  it  was  in  Toncrat 
v.  Toncrat,  that  the  decree  of  divorce  ren- 
dered in  the  other  state  is  valid  and  en- 
titled to  recognition  as  dissolving  the  mari- 
tal relation,  or,  at  least,  as  affecting  the 
marital  status  of  one  of  the  parties.  The 
present  note  therefore,  is  not  concerned  with 
the  much-disputed  point  as  to  whether  con- 
structive service  of  process  or  persona.' 
service  outside  of  the  state  is  sufficient  to 
sustain  the  jurisdiction  to  grant  a  divorce, 
nor   with   the   effect   upon   the  jurisdiction 


1910.    ' 


TONCRAY  ▼.  TONCRAY. 


1107 


APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Carter  County 
in   a   proceeding  for   a   divorce,   awarding 
complainant    alimony.     Modified    and    af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Dayton  Hunter  and  Campbell 
&  Swan  for  appellant. 
Messrs.  Collins  A  Tipton  for  appellee. 

Green,  J.,  delirered  the  opinion  of  the 
court: 

The  bill  in  this  cause  was  filed  March 
10,  1909,  in  which  complainant  sought  a 
divorce  from  the  defendant  on  the  grounds 
of  desertion  and  cruel  and  inhuman  con- 
duct. There  was  a  prayer  for  alimony, 
attorneys'    fees,    etc.,    and    to    secure    the 


payment  thereof  the  defendant's  interest 
in  certain  valuable  property  in  Carter  coun- 
ty, Tennessee,  was  attached,  as  the  property 
of  a  nonresident. 

The  defendant  answered,  denying  the  al- 
legations of  the  bill,  and  defending  on  the  , 
merits  of  the  charges  brought  against  him, 
and  also,  for  further  defense,  he  specially 
interposed  a  judgment  of  divorce  by  the 
circuit  court  of  Wise  county,  Virginia,  to- 
gether with  authenticated  copies  of  the  pro- 
ceedings had  in  that  court,  all  of  which  was 
pleaded  as  a  bar  to  complainant's  suit.  The 
decree  of  the  Virginia  court  was  apparent- 
ly founded  on  an  alleged  wilful  abandon- 
ment of  the  husband  by  the  wife,  upon  the 
testimony  of  one  Stout,  who  claimed  to 
have  knowledge  of  such  fact  so  deposed. 


of  the  nonresidence  of  one  or  both  parties 
to  the  suit.  (See,  on  those  questions,  notes 
to  Benton's  Succession,  59  L.R.A.  135; 
State  ex  rel.  Aldrach  v.  Morse,  7  L.R.A. 
(N.S.)  1127;  Joyner  v.  Joyner,  18  L.R.A. 
(N.S.)  647;  and  Sammons  v.  Pike,  23 
L.R.A.(N.S.)  1254).  Nor  does  it  cover  the 
question  whether  jurisdiction  to  render  a 
decree  for  alimony  may  rest  upon  construc- 
tive service,  or  service  beyond  the  state. 
(Upon  that  subject,  see  note  to  Stallings  ▼. 
Stallings,  9  L.R.A.(N.S.)    693). 

For  reasons  already  indicated,  cases  in 
which  tiie  jurisdiction  of  a  court  of  one 
state  to  entertain  a  prayer  for  alimony, 
either  in  a  suit  brought  sololy  for  that  pur- 
pose, or  as  an  incident  of  a  suit  for  di- 
vorce, notwithstanding  a  prior  decree  of 
divorce  in  another  state,  is  upheld  upon 
the  ground  that  that  decree  was  void  for 
lack  of  jurisdiction,  or,  at  least,  inefTcctual 
to  dissolve  the  marital  relation  in  the  for- 
mer state,  are  not  included.  Of  course, 
upon  the  assumption  that  the  decree  does 
not  affect  the  marital  status  beyond  the 
state  in  which  it  is  rendered,  it  furnishes 
no  obstacle  to  a  suit  in  another  state  for 
alimony. 

Where  divorce  in  other  state  obtained  by 

husband. 

Kvcn  upon  the  assumption  that  a  decree 
of  divorce  obtained  by  the  husband  in  an- 
other state,  upon  constructive  service  of 
process  upon  the  wife,  or  personal  service 
beyond  the  jurisdiction,  without  appear- 
ance by  her,  is  eiTcctual  to  dissolve  the 
marital  relation  in  that  state,  and,  either 
by  virtue  of  the  supposed  effect  of  the  "full 
faith  and  credit"  provision  of  the  Federal 
Constitution  or  upon  principles  of  comity, 
will  be  allowed  the  same  effect  in  another 
state  of  which  the  wife  was  an  actual  resi- 
dent, yet  there  is  considerable  authority, 
if  not  the  weight  of  authority,  in  support 
of  the  right  of  a  court  of  the  latter  state, 
at  least  if  it  was  also  the  former  matri- 
monial domicil,  to  entertain  an  independent 
suit  for  alimony,  brought  by  the  former 
wife.  It  is  so  held  in  the  following  cases: 
.^4  L.R.A.(N.S.) 


Turner  v.  Turner,  44  Ala.  437;  Thurston 
V.  Thurston,  58  Minn.  279,  59  N.  W.  1017; 
Cox  V.  Cox,  19  Ohio  St.  502,  2  Am.  Rep. 

415;  TONCRAT  V.  TONCBAT. 

other  cases,  like  Doerr  ▼.  Forsythe,  60 
Ohio  St.  726,  40  Am.  St.  Rep.  703,  35  N. 
£.  1055,  involving  dower  rights,  and  there- 
fore not  within  the  scope  of  this  note, 
which  lend  some  additional  support  to  the 
view  taken  in  the  cases  above  cited,  are  re- 
ferred to  in  the  not^  in  59  L.R.A.  181,  el 
seq. 

In  Thurston  v.  Thurston,  supra,  the  court 
emphasizes  the  point  that  the  foreign  de- 
cree, being  rendered  upon  constructive  serv- 
ice, is  necessarily  in  the  nature  of  a  pro- 
ceeding in  rem,  and  seizes  nothing  but  the 
marital  relation.  And  Cox  v.  Cox,  supra, 
emphasizes  the  point  that  it  is  not  essen- 
tial to  the  allowance  of  alimony  that  the 
marriage  relation  shall  subsist  up  to  the 
time  of  the  allowance,  and  declares  in  this 
connection  that  the  term  "wife,"  employed 
by  the  statute  in  relation  to  alimony,  may 
be  regarded  as  used  to  designate  the  per- 
son merely,  and  not  the  actual  existing  re- 
lation. 

The  implication  in  Wright  v.  Wright,  24 
Mich.  180,  and  the  opinion  of  Cassoday, 
J.,  in  Cook  v.  Cook,  56  Wis.  195,  43  Am. 
Rep.  706,  14  N.  W.  33,  443,  that  a  court 
of  a  state  of  the  former  matrimonial  domi- 
cil may  entertain  a  suit  for  alimony  b^ 
the  wife,  notwithstanding  a  decree  of  di- 
vorce obtained  by  the  husband  in  another 
state  upon  constructive  service  of  process 
upon  the  wife,  who  did  not  appear  tnerein, 
apparently  rests  upon  the  ground  that  the 
court  of  the  other  state  at  most  only  ob- 
tained jurisdiction  of  the  status  of  the 
husband,  who  obtained  the  decree,  and  that 
the  court  of  the  state  in  which  the  wife 
was  domiciled,  having  jurisdiction  over  her 
status,  may  decree  a  divorce  and  grant 
alimony.  The  point  was  obiter  in  the 
Wright  Case,  as  the  court  there  held  that 
the  decree  in  the  other  state  was  void  be- 
cause the  husband,  who  obtained  it,  was 
not  a  resident  of  that  state.  Taylor,  J., 
while  concurring  in  the  affirmance  of  the 
decree   in  the  Cook   Case,  granting  a  di- 
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Toncray  had  resided  in  Virginia  about 
twelve  years  at  the  time  of  this  decree,  and 
had  unquestionably  established  a  bona  fide 
domicil  there.  The  matrimonial  domicil  of 
the  parties,  however,  was  Tennessee.  The 
Virginia  decree  was  rendered  November  13, 
1905,  and  granted  to  Toncray  an  absolute 
divorce.  It  was  based  upon  publication, 
without  service  of  process  upon  the  wife, 
or  any  actual  notice  to  her. 

Upon  issues  thus  made,  proof  was  taken 
in  this  case,  and  it  should  here  be  said  that 
we  think  the  evidence  offered  fully  sustains 
the  allegations  of  complainant's  bill  as  to 
the  defendant's  cruelty  toward,  and  his  de- 
sertion of,  this  wife.  He  left  her  penniless 
with  a  family  of  six  helpless  children  about 
1893,    went   to    Virginia,    and   contributed 


nothing  to  her  support  thereafter.  Upon 
her  appeal,  defendant's  father  helped  care 
for  the  children.  Complainant  herself  was 
destitute  and  frequently  an  object  of  coun- 
ty charity.  So  that,  Ath  the  Virginia  de- 
cree out  of  the  way,  this  is  a  case  in  which 
the  court  would  readily  respond  to  the  ap- 
peal of  the  wife,  grant  her  divorce,  and  af- 
ford her  such  relief  as  was  in  its  power. 

The  chancellor  held  that  the  Virginia  case 
was  valid  in  sO  far  as  it  served  to  dissolve 
the  bonds  of  matrimony  existing  between 
complainant  and  defendant,  but  that  said 
decree,  rendered  without  service  of  process 
on  complainant,  notice  to  her,  or  appear- 
ance by  her,  did  not  deprive  complainant  of 
her  right  to  sue  for  alimony  in  this  state, 
and  he  gave  a  decree  in  her  favor  for  $3,000 


vorce  to  the  wife,  and  awarding  alimony, 
expressed  the  opinion  that  the  decree  in 
the  other  state  dissolved  the  marriage  re- 
lation as  to  both  parties,  but  that,  in  the 
circumstances,  a  court  of  equity  might, 
nevertheless,  entertain  a  suit  for  alimony 
out  of  the  property  in  Wisconsin.  He  said, 
however,  that  as  the  husband  could  not  be 
prejudiced  by  the  formal  Judgment  in  Wis- 
consin for  a  divorce  from  a  woman  from 
whom  he  was  already  divorced,  and  as  the 
order  for  alimony  was  undoubtedly  a  just 
allowance  in  the  circumstances,  the  judg- 
ment should  be  affirmed,  so  far  as  the  award 
of  alimony  was  concerned. 

The  doctrine  of  the  foregoing  cases  is  not 
opposed  by  Gilbert  v.  Gilbert,  83  Ohio  St. 
265,  —  L.R.A.(N.S.)  — ,  94  N.  E.  421. 
holding  that  a  decree  of  divorce  obtained 
by  a  husband  in  another  state,  after  leav- 
ing his  wife  in  Ohio,  prevented  her  from 
maintaining  an  action  in  Ohio  to  enforce 
unpaid  instalments  under  a  decree  made  in 
Ohio  prior  to  the  divorce  suit  in  the  other 
state,  since  the  wife  appeared  in  the  di- 
vorce suit,  and  asked  for  alimony,  and  the 
decree  granted  her  alimony  in  lieu  of,  and 
in  full  satisfaction  of,  all  other  allowances. 

In  Joyner  v.  Joyner,  131  Ga.  217,  18 
L.R.A.(N.S.)  647,  127  Am.  St.  Rep.  220, 
62  S.  E.  182,  however,  a  court  of  Georgia 
having,  upon  principles  of  comity,  though 
not  bound  to  do  so,  recognized  a  decree  of 
divorce,  rendered  in  Kansas,  where  the  hus- 
band had  obtained  a  domicil,  as  dissolving 
the  marital  relation,  though  it  was  ren- 
dered upon  constructive  service  of  process 
upon  the  wife,  who  retained  her  domicil  in 
Georgia,  and  did  not  appear  in  the  suit, 
although  she  was  aware  thereof,  concluded, 
without  discussion  of  this  point,  that  the 
wife  could  not  maintain  a  separate  suit  for 
alimony  in  Georgia. 

And  a  divorce  rendered  in  another  state, 
in  favor  of  the  husband,  upon  constructive 
service  against  a  nonresident  wife,  must 
be  regarded  as  a  valid  decree,  and  as  en- 
titled to  full  faith  and  credit  in  Illinois 
as  such,  and  is  therefore  a  complete  bar  to 
the  wife's  claim  for  separate  maintenance. 
34  L.R.A.(N.S.) 


Knowlton  v.  Knowlton,  165  111.  158,  39  N. 
E.  595. 

So,  in  McCormick  v.  McCormick,  82  Kan. 
31,  107  Pac.  546,  a  decree  of  divorce  in 
favor  of  the  husband,  rendered  in  Missouri, 
the  former  matrimonial  domicil,  upon  con- 
structive service  upon  the  wife,  a  resident 
of  Kansas,  who  knew  of  the  pendency  of 
the  suit,  but  did  not  appear  therein,  was 
held  to  be  a  bar  to  a  subsequent  suit  by 
her  in  Kansas  for  alimony,  although  do 
reference  was  made  to  that  subject  in  the 
Missouri  decree.  The  decision  is  upon  the 
ground  that,  notwithstanding  the  decision 
in  the  aHddock  Cose  (Haddock  v.  Haddock 
201  U.  S.  562,  60  L.  ed.  867,  26  Sup.  a. 
Rep.  525,  5  A.  &  E.  Ann.  Cas.  1),  the  Kan- 
sas court,  by  virtue  of  the  Kansas  statute, 
was  bound  to  recognize  the  Missouri  de- 
cree; that  that  decree  dissolved  the  marital 
relation;  and  that  the  court  which  ren- 
dered it  had  authority  to  determine  the 
question  of  alimony,  and  the  claim  there- 
fore should  have  been  made  therein.  In 
distinguishing  the  case  from  Rodgers  v. 
Rodgers,  66  Kan.  483,  43  Pac  779  (holding 
that  a  decree  of  divorce  obtained  in  another 
state  by  the  husband  upon  constructive 
service  upon  the  wife,  who  did  not  appear, 
she  being  at  the  time  a  resident  of  a  third 
state,  though  valid  and  elTectual  to  dis- 
solve the  marital  relation,  did  not  prevent 
a  court  of  Kansas  [the  former  matrimonial 
domicil]  from  granting  her  alimony  out  of 
homestead  property  in  Kansas,  in  an  in- 
dependent suit  brought  for  that  purpose), 
the  court  in  the  McCormick  Case  alluded 
to  the  fact  that  the  Rodgers  Case  involved 
homestead  rights,  and  was  treated  as  a 
case  afTecting  the  title  to  land  in  Kansas, 
and  that  the  wife  in  that  case  had  no 
knowledge  of  the  pendency  of  the  divorce 
suit.  A  more  fundamental  ground  of  dis- 
tinction, however,  seems  to  be  suggested  by 
the  remark  in  the  McCormick  Case  that  the 
fiction  upon  w^hich  the  Rodgers  Case  pro- 
ceeded, that  although  the  parties  are  di- 
vorced, the  relation  of  husband  and  wife 
may  be  regarded  as  still  subsisting  for  the 
purposes   of   alimony,   could    no   longer  be 
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for  alimony,  making  proper  orders  to  se- 
cure its  payment  out  of  the  estate  of  de- 
fendant previously  impounded  by  the  at- 
tachment. Defendant  took  a  special  appeal 
from  that  portion  of  the  decree  holding  the 
Virginia  judgment  valid  only  in  so  far  as 
it  dissolved  the  marital  relati6n,  and  an  ap- 
peal is  the  only  mode  of  revising  errors  in 
divorce  proceedings  in  an  appellate  court 
of  this  state. 

It  results  that  we  cannot  here  fully  adju- 
dicate the  status  to  be  given  a  foreign  di- 
vorce obtained  on  publication  alone.  In 
this  case  that  question  has  been  determined 
by  a  court  of  competent  jurisdiction.  The 
chancellor's  decree  respecting  this  divorce 
and  its  status,  in  so  far  as  it  is  not 
appealed  from,  is  final.     That  decree  held 


the  Virginia  divorce  valid  in  Tennessee  to  a 
particular  extent,  and  to  that  extent  it 
must  be  regarded  as  valid  in  this  court,  in 
this  case. 

The  question,  then,  presented  to  us,  is 
whether  a  proceeding  for  alimony  can  be 
maintained  by  the  wife  in  this  state,  this 
being  the  matrimonial  domicil  and  all  the 
while  her  domicil,  against  a  husband  who 
had  previously  obtained  from  her  in  a  for* 
eign  state,  upon  publidation,  a  divorce  a 
vinculo,  which  divorce  is  recognized  as  valid 
and  binding  in  so  far  as  it  severs  the  mar- 
riage tie.  This  is  merely  a  suit  for  alimony 
in  this  court,  for  the  chancellor  has  in  ef- 
fect settled  the  validity  of  the  divorce  for 
other  purposes,  and  we  are  without  power 


resorted  to,  in  view  of  the  Kansas  statute 
which  requires  the  recognition  of  decrees 
of  divorce  rendered  upon  constructive  serv- 
ice. There  is  also  an  intimation  in  the 
McCormick  Case  that  the  foreign  decree  in 
the  Rodgers  Case  might  have  been  proper- 
ly regarded  as  rea  jtulicata  as  to  property 
rights,  since  the  foreign  court  might  have 
ordered  a  conveyance  of  the  Kansas  land, 
and  compelled  its  execution  by  a  contempt 
process,  citing  in  this  connection  Fall  v. 
Kastin,  216  U.  S.  1,  54  L.  ed.  65,  23  L.R.A. 
(N.S.)  924,  30  Sup.  Ct.  Rep-  3,  17  A.  &  E. 
Ann.  Cas.  853  (see  note  to  that  case  in  23 
L.R^.(N.S.)  924,  and  earlier  note  on  the 
same  subject,  appended  to  Proctor  v.  Proc- 
tor, 69  L.R.A.  673). 

The  McCormick  Case  expressly  approved 
of  the  decision  in  Roe  v.  Roe,  62  Kan. 
724,  39  Am.  St.  Rep.  367,  36  Pac.  808, 
holding  that  a  divorce  obtained  by  the  hus- 
band in  Colorado,  upon  constructive  service 
upon  tlie  wife,  whom  he  had  abandoned,  and 
wlio  had  no  knowledge  of  the  pendency  of 
the  Colorado  suit,  would  prevent  the  main- 
tenance of  an  independent  suit  for  alimony 
in  Kansas  by  the  former  wife,  in  the  ab- 
sence of  anything  to  rebut  the  presumption 
that  the  law  of  Colorado,  like  the  law  of 
Kansas,  authorizes  the  granting  of  ali- 
mony in  a  divorce  suit,  although  there  was 
in  fact  no  provision  on  that  subject  in  the 
Colorado  decree. 

In  Phillips  v.  Phillips,  69  Kan.  324,  76 
Pac.  842,  also,  a  wife  was  denied  alimony 
in  a  suit  in  Kansas  because  of  a  divorce 
obtained  by  her  husband  in  Oklahoma  pend- 
ing the  Kansas  case;  but  here  the  wife  per- 
sonally appeared  and  filed  a  cross  petition 
in  the  Oklahoma  suit,  asking  for  a  divorce 
and  alimony,  and  setting,  up  as  grounds 
therefor  the  same  causes  which  she  charged 
in  her  petition  for  alimony.  Obviously,  in 
this  case  the  question  of  alimony  was  re8 
judicata  by  the  Oklahoma  decree,  notwith- 
standing that  that  decree  reserved  the  ques- 
tion of  property  rights  for  the  further  and 
subsequent  order  of  the  court. 

Hilbish  V.  Hattle,  146  Ind.  59,  33  L.R.A. 
783,  44  N.  E.  20,  though  not  strictly  in 
point,  since  it  was  not  an  action  for  ali- 
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mony  against  the  husband,  but  a  suit 
against  a  third  person,  after  the  husband's 
death,  for  one  third  of  the  value  of  the 
land  which  he  had  conveyed  in  his  lifetime, 
without  joining  the  wife  in  the  conveyance, 
is  cited  in  this  connection  because  of  its 
holding  that  such  suit  was  barred  by  a  de- 
cree of  divorce  obtained  by  the  husband 
in  another  state,  upon  personal  service  be- 
yond the  limits  of  such  state,  upon  the 
wife,  who  did  not  appear.  The  decision  ia 
upon  the  ground  that  the  divorce  having 
dissolved  the  marital  relation,  it  destroyed 
any  right  in  his  property  dependent  upon 
that  relation.  See  also,  upon  this  pomt, 
other  cases  cited  in  the  note  to  69  L.R.A. 
181-183. 

The  decision  in  Cochran  v.  Cochran,  42 
Neb.  612,  60  N.  W.  942,  that  a  suit  in 
equity  would  lie  in  Nebraska  against  the 
husband  for  alimony  notwithstanding  a 
decree  of  divorce  obtained  by  him  in  an- 
other state,  upon  constructive  service  upon 
the  wife,  who  was,  at  the  time,  a  resident 
of  Wisconsin,  and  had  no  knowledge  of  the 
divorce  suit,  is  scarcely  in  point  on  the  dis- 
tinctive question  considered  in  this  note, 
as  the  court  said  that  the  divorce  was  pro- 
cured by  fraud  and  perjury,  and  could  have 
been  set  aside  on  that  ground.  And  see, 
in  this  connection,  Eldred  v.  Eldred,  infra. 

In  Van  Orsdal  v.  Van  Orsdal,  67  Iowa, 
36,  24  N.  W.  679,  it  was  held  that  if  a 
decree  of  divorce  against  the  wife  in  an- 
other state,  upon  constructive  service, 
would  not  prevent  a  court  of  her  domicil 
from  awarding  her  alimony  out  of  property 
belonging  to  the  husband  within  its^juris- 
diction,  that  would,  at  most,  be  true  only 
of  property  owned  by  him  at  the  time  the 
divorce  was  granted,  and  not  of  property 
subsequently  acquired. 

Where  divorce  in  other  state  obtained  by 

wife. 

It  has  also  been  held  that  a  divorce  ob- 
tained by  the  wife  in  one  state,  though  suf- 
ficient to  dissolve  the  marital  relation,  does 
not  in  all  circumstances  bar  an  independ- 
ent  suit   by   her   for   alimony   in   another. 
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to  review  his  action  in  this  respect,  if  we  so 
desired. 

There  is  a  conflict  of  authority  in  the 
several  states  upon  the  right  of  the  wife 
to  maintain  an  action  of  this  sort,  as  there 
is  upon  many  other  questions  arising  out 
of  divorce  litigation.  Uniformity  of  legis- 
lation  and  decision  upon  this  subject  is 
particularly  desirable,  but  at  present  seems 
a  far-off  accomplishment.  Meanwhile,  re- 
specting foreign  divorces,  we  think  each 
state  should  adopt  such  course  as  seems 
most  likely  to  promote  the  happiness  and 
welfare  of  its  citizens,  consistent  with  a 
due  regard  for  comity  and  good  morals. 

One  thing  appears  now  settled,  since  the 
decision  of  the  Supreme  Court  in  Haddock 
V.  Haddock,  201  U.  S.  562,  50  L.  ed.  867, 
26  Sup.  Ct.  Rep.  525,  5  A.  &  E.  Ann.  Cas, 
1,  and  that  is  that  no  state  is  bound,  under 
the  full  faith  and  credit  clause  of  the  Fed- 
eral Constitution,  to  recognize,  as  against 
its  citizens,  divorces  obtained  in  other 
states  on  publication,  at  a  place  other  than 
the  matrimonial  domicil.  Haddock  v.  Had- 
dock is  too  recent  and  too  familiar  to  the 
profession  to  render  any  discussion  of  it 
profitable  here. 

Upon  the  principles  of  that  case,  each 
state  is  at  liberty  to  determine  for  itself 
what  effect  to  give  to  divorce  decrees  ren- 


dered against  its  citizens  in  another  state, 
without  personal  service  of  process.  So 
we  may,  in  so  far  as  the  Federal  Constitu- 
tion is  concerned,  give  to  this  Virginia  judg- 
ment full  recognition,  partial  recognition,  or 
no  recognition^  according  as  we  consider  the 
policy  of  our  state  demands. 

This  was,  as  has  been  seen,  an  ew  parte 
proceeding  in  Virginia,  with  no  representa- 
tion of  the  wife.  We  think  it  well,  as  the 
chancellor  has  done  in  this  case,  to  give  cer- 
tain efficacy  to  such  decrees,  to  avoid  ren- 
dering adulterous  subsequent  marriages  of 
parties  so  divorced,  and  to  avoid  bastardiz- 
ing children  of  such  marriages.  No  such 
reasons  of  policy  and  morals  restrain  us 
from  declining  to  give  efficacy  to  this  sort 
of  foreign  judgment  in  so  far  as  it  affects 
the  question  of  alimony. 

It  was  held  in  Tennessee  at  an  early  date 
that  an  ew  parte  divorce  granted  by  the 
legislature  of  the  state  did  not  extinguish 
the  marital  relation  so  as  to  deprive  the 
wife  of  her  right  to  obtain  alimony  through 
tlie  courts.  Richardson  v.  Wilson,  8  Yerg. 
67.  No  spirit  of  comity  requires  us  to  place 
an  ex  parte  judgment  of  a  foreign  court 
upon  a  higher  plane  than  such  a  judgment 
of  our  own  legislature. 

Constniing  our  statute  (§  4221  of  Shan- 
non's Code),  this  court  has  said:     ''Nor  is 


Thus,  it  was  held  in  Woods  v.  Waddle,  44 
Ohio  St.  449,  8  N.  E.  297,  that  a  di- 
vorce obtained  by  a  wife  in  Tennessee, 
against  the  husband,  who  was  a  nonresi- 
dent, and  was  apparently  served  construc- 
tively only,  and  did  not  appear,  though  dis- 
solving the  marriage  relation,  did  not  pre- 
clude an  action  by  the  former  wife  in  Ohio 
for  alimony  alone,  and  to  reach  property 
in  that  state  belonging  to  the  former  hus- 
band. The  wife  prayed  for  alimony  in  the 
Tennessee  case,  but  the  decree  rendered  in 
that  state  expressly  dismissed  the  cause 
as  to  alimony,  without  prejudice  to  her 
right  to  proceed  in  a  foreign  jurisdiction 
therefor.  To  the  same  effect  is  D'Arusmont 
V.  D'Arusmont,  1  Ohio  Dec.  393,  except  that 
in  that  case  the  decree  of  divorce  in  the 
other  state  was  obtained  by  the  wife  pend- 
ing her  suit  for  alimony  in  Ohio,  and  the 
foreign  court  apparently  had  jurisdiction 
over  the  person  of  the  husband. 

So,*  in  Adams  v.  Abbott,  21  Wash.  29,  56 
Pac.  931,  it  was  held  that  a  decree  of  di- 
vorce obtained  by  the  wife  in  another  state, 
upon  constructive  service  of  process  against 
her  husband,  a  nonresident,  who  did  not 
appear,  though  sufficient  to  establish  her 
status,  did  not  prevent  her  from  maintain- 
ing a  separate  suit  for  alimony  at  the 
domicil  of  her  husband.  It  appeared  in  this 
case,  also,  that  she  asked  for  alimony  in 
her  suit  for  divorce,  but,  as  the  husband 
was  not  subject  to  the  jurisdiction,  the 
court  had  no  jurisdiction  to  grant  it,  or, 
at  least,  no  jurisdiction  to  make  a  general 
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award  of  alimony.     (See  note  in  9  L.R.A 
(N.S.)   593). 

The  decision  on  this  point  in  Buckley  v. 
Buckley,  50  Wash.  213,  126  Am,  St.  Rep. 
900,  96  Pac.  1079,  is  merely  to  the  effect 
that  a  court  of  the  husband's  residence  may, 
in  an  appropriate  action,  divide  the  property 
in  that  state  between  the  former  husband 
and  wife,  where  the  wife  had  obtained  a 
decree  of  divorce  in  another  state,  which, 
thougli  rendered  upon  constructive  service 
of  process  against  the  husband,  was  such 
that  the  Washington  court  would  recognize 
it  upon  principles  of  comity  as  dissolving 
the  marriage  relation,  the  foreign  decree 
having  made  no  disposition  of  the  property 
in  Washington. 

In  Eldred  v.  Eldred,  62  Neb.  613,  87  N. 
W.  340,  however,  it  was  held  that  a  divorce 
obtained  by  a  wife  in  Illinois  upon  con- 
structive service  upon  her  husband,  a  non- 
resident, who  did  not  appear,  being  valid 
so  far  as  it  dissolved  the  marriage  rela- 
tion, though  perhaps  of  no  validity  so  far 
as  it  awarded  alimony,  save  as  to  property 
within  the  jurisdiction  of  the  Illinois  court, 
was  nevertheless  a  bar  to  an  action  by  the 
wife  for  alimony  in  Nebraska,  to  be  award- 
ed out  of  the  former  husband's  property  in 
that  state.  This  decision  seems-  to  be  upon 
the  ground  that  the  continued  existence  of 
the  marriage  relation  up  to  the  time  of 
the  application  for  alimony  is  essential  to 
the  allowance  thereof. 

The    decision    in    Fischli    v.    Fischli,    1 
Blackf.  360,  12  Am.  Dec  261,  against  the 
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there  any  necessary  connection  between  di- 
vorce and  alimony;  a  divorce  may  be  grant- 
ed without  alimony,  and  alimony  may  be 
granted  when  no  divorce  is  decreed/*  McBee 
V.  McBee,  1  Heisk.  558-561.  See  also  Nice- 
ly V.  Nicely,  3  Head,  184;  Swan  v.  Harri- 
son, 2  Coldw.  534. 

It  thus  appears  that  there  is,  under  our 
statute,  no  absolute  connection  between  di- 
vorce and  alimony.  As  our  courts  can  de- 
cree the  one  without  the  other,  so,  upon 
principle,  we  could  enforce  a  foreign  decree 
as  to  one,  and  not  as  to  the  other.  This 
Virginia  decree  is  silent  on  the  question  of 
alimony,  and  we  might  say  that  it  was  not 
the  intention  of  that  court  to  pass  on  ali- 
mony, although  we  do  not  mean  to  be  un- 
derstood as  saying  we  would  have  given 
effect  to  the  decree,  if  it  had  undertaken  so 
to  adjudicate. 

There  is  abundant  authority  to  sustain 
the  chancellor's  decree  from  the  courts  of 
other  states.  In  the  new  Encyclopedia  of 
Law  and  Practice,  it  is  stated:  **In  gener- 
al, it  may  be  said  that,  if  the  divorce  is 
ex  parte,  a  decree  for  alimony  may  be  sub- 
sequently rendered  on  the  wife's  applica- 
tion to  the  courts  of  her  husband's  jurisdic- 
tion, or  those  of  her  own,  if  he  can  be 
found  there  and  personally  served."  3  Enc. 
L.  &  P.  75. 


The  supreme  court  of  Minnesota,  in  a 
case  where  a  husband  domiciled  with  his 
wife  in  that  state  deserted  her,  and  ob- 
tained a  divorce  from  her  in  another  state 
by  constructive  service,  said,  upon  the  wife's 
application    for   alimony : 

*'The  action  for  divorce  in  Washington 
was  in  the  nature  of  a  proceeding  in  rem. 
It  seized  nothing  but  the  marriage  status. 
The'  only  reason  why  the  seizure  of  that 
was  sufficiently  complete  to  give  jurisdic- 
tion to  condemn  and  destroy  it  is  because 
it  cannot  be  severed  as  to  one,  without  be- 
ing severed  as  to  both;  one  cannot  remain 
married  when  the  other  becomes  single. 
The  court  took  jurisdiction  of  nothing  else 
but  the  marriage  status.  2  Bishop  Marr.  & 
Div.  §§  169,  170.  Nothing  else  was  seized. 
No  property  was  seized  or  came  in  ques- 
tion, and  the  property  in  this  state  could 
not  be  so  seized. 

"Neither  the  doctrine  of  res  judicata  nor 
estoppel  applies  to  the  parties  concerned  or 
interested  in  a  proceeding  in  rem  only  so 
far  as  it  has  regard  for  the  thing  seized 
and  condemned  by  the  judgment. 

"Thus  A,  claiming  the  right  to  the  pos- 
session of  a  wagon  which  B  withholds  from 
him,  and  findings  all  of  it  but  the  tongue  in 
a  state  where  B  does  not  reside,  brings  re- 
plevin,  and   on   constructive  service  on  B, 


right  of  a  wife  who  had  obtained  a  divorce 
in  Kentucky,  with  an  award  of  a  gross 
sum  for  alimony,  and  a  life  interest  in  a 
part  of  the  real  estate  possessed  by  the 
husband  in  Kentucky,  to  maintain  a  suit 
in  Indiana  for  an  additional  allowance  out 
of  his  real  property  in  the  latter  state, 
was  upon  the  ground  that  the  Kentucky  de- 
cree was  res  judicata  as  to  the  matter  of 
alimony  or  allowance  out  of  the  husband's 
estate.  In  reply  to  the  objection  that  the 
Kentucky  court  would  have  no  jurisdiction 
over  the  property  in  Indiana,  the  court  said 
that  that  court,  taking  a  full  view  of  the 
husband's  property,  no  matter  where  it 
might  be  situated,  nor  to  what  jurisdiction 
it  might  be  subject,  might  have  decreed  to 
the  wife  a  sufficient  maintenance,  either  in 
a  gross  sum  or  in  annual  payments,  which 
would  have  given  the  wife  an  incontroverti- 
ble demand  against  the  husband,  wherever 
he  or  his  property  might  be  found. 

Conclusion. 

It  will  be  observed  that  there  are  two 
distinct  grounds  upon  which  it  may  be 
urged  that  a  decree  of  divorce  rendered  in 
one  state,  if  sufficient  to  dissolve  the  mari- 
tal relation,  will  also  bar  an  independent 
suit  for  alimony  in  another  state:  (1)  that 
the  right  to  alimony  is  res  judicata  by  the 
foreign  decree;  and  (2)  that  the  dissolu- 
tion of  the  marriage  relation  by  the  for- 
eign decree  destroys  the  very  foundation 
of  an  independent  application  for  ali- 
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mony.  The  contention  that  the  foreign 
decree  is  res  judicata  as  to  the  matter 
of  alimony  is,  in  some  respecta  at  least, 
better  founded  when  the  divorce  in  the 
other  state  was  granted  in  the  suit  of 
the  husband,  upon  constructive  service 
upon  the  wife,  or  on  personal  service  out- 
side the  jurisdiction,  if  she  had  actual 
knowledge  of  the  suit,  althous^h  she  did  not 
appear  therein,  than  when  the  foreign  de- 
cree was  rendered  in  the  suit  of  the  wife, 
upon  constructive  service  upon  the  hus- 
band, without  appearance  by  him,  since  in 
the  former  case  it  would  have  been  within 
the  power  of  the  wife  to  have  appeared  in 
the  former  suit  and  applied  for  alimony, 
whereas,  in  the  second  instance,  the  court 
not  having  jurisdiction  over  the  person  of 
the  husband,  it  had  no  jurisdiction  to  grant 
alimony  except,  perhaps,  as  to  property 
actually  within  the  state.  (See  note  to 
Stallings  v.  Stallings,  9  L.R.A.(N.S.)  693.) 
The  second  objection,  viz.,  that  the  con- 
cession that  the  decree  of  divorce  in  the 
other  state  dissolves  the  marriage  relation 
destroys  the  foundation  upon  which  the  ap- 
plication for  alimony  must  rest,  presup- 
poses that  the  continuance  of  the  marriage 
relation  until  the  application  for  the  ali- 
mony is  an  indespensable  prerequisite  of  an 
award  of  alimony.  That  this  is  not  uni- 
versally true  is  shown  by  some  of  the  cases 
cited  in  the  note.  That  is  doubtless,  to 
some  extent,  a  question  of  local  law  of  the 
state  in  which  the  application  is  made. 

G.  H.  P. 
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obtains  judgment  for  the  possession  of  that 
part  of  the  wagon.  In  a  subsequent  suit 
between  him  and  B  for  the  possession  of  the 
tongue,  B  cannot  plead  that  A  has  split 
his  cause  of  action,  and  A  cannot  plead  the 
adjudication  in  the  first  suit.  On  the  con- 
trary, all  questions  concerning  the  rights 
of  the  parties  as  to  the  tongue  are  res 
nova.  See  Plummer  v.  Ilatton,  51  Minn. 
181,  53  N.  W.  460.  Such  is  the  case  here; 
nothing  is  settled  except  that  the  marriage 
bonds  are  severed.  2  Bishop  Marr.  &  Div. 
§  169. 

".  .  .  The  claim  for  alimony  in  this 
case  is  a  substantive  part  of  the  original 
controversy.  It  is  not  something  which  is 
created  by,  or  merely  grew  out  of,  the  di- 
vorce suit,  such  as  costs  and  attorneys*  fees 
incurred  in  prosecuting  that  suit.  Alimony 
is  in  many  states  so  far  a  right  independent 
of  divorce  that,  on  general  equity  principles, 
it  is  allowed  during  marriage,  and  without 
decreeing  either  divorce  or  separation,  when 
the  parties  are  living  apart,  and  there  is 
sufficient  ground  for  decreeing  either  di- 
vorce or  separation.  See  2  Bishop  Marr.  & 
Div.  §§  354,  355,  and  cases  cited.  The  ques- 
tion of  alimony  is  not  rea  judicata  by  rea- 
son of  the  judgment  of  divorce  in  the  pro- 
ceeding in  rem.  Neither  does  that  judg- 
ment estop  this  plaintiff  from  showing  that 
Thurston  had  committed  acts  which  en- 
titled her  to  a  divorce  and  to  alimony,  and 
that  she  committed  no  acts  which  forfeited 
her  right  to  alimony,  or  which  entitled  him 
to  a  divorce,  if  that  is  material.  That  judg- 
ment establishes  nothing  except  that  the 
marriage  relation  has  been  condemned  and 
destroyed  by  a  judgment  of  divorce;  all 
other  questions  are  rea  nova."  Thurston  v. 
Thurston,  58  Minn.  279,  59  N.  W.  1017. 

In  a  Kansas  case  the  husband  had  desert- 
ed the  wife  in  that  state,  where  they  were 
domiciled,  and  obtained  a  divorce  from  her 
on  publication  in  West  Virginia.  Upon  her 
application  for  alimony,  the  Kansas  court 
said:  "As  a  divorce  against  a  nonresident 
of  this  state  may  be  obtained  on  service 
by  publication,  comity  requires  that  we 
should  give  full  faith  and  credit  to  the  de- 
crees of  the  courts  of  sister  states  of  a  like 
nature  when  authorized  by  law.  .  .  . 
The  question  of  jurisdiction,  however,  is 
*always  open  to  inquiry.  Under  the  laws 
of  West  Virginia  introduced  in  evidence,  an 
well  as  our  own,  the  status  of  married  per- 
sons comes  within  the  range  of  the  judicial 
power,  although  the  parties  may  reside  in 
different  states.  But  it  will  not  be  claimed 
that  the  title  to  land  or  the  custody  of 
children  in  ope  state  can  be  settled  by  the 
decree  of  the  courts  of  another;  and  while 
the  West  Virginia  court  did  make  a  general 
order  purporting  to  bar  the  rights  of  the 
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wife  in  the  real  and  personal  property  of 
the  husband,  yet  this  part  of  the  decree 
could  have  no  extraterritorial  force  so  aa 
to  settle  the  title  of  any  property  outside 
of  that  state.  Mrs.  Rodgers  had  acquired  a 
homestead  interest  in  the  land  upon  which 
she  resided  with  her  children,  and  this  could 
not  be  devested  by  the  decree  of  any  court 
of  another  state.  We  must  therefore  hold 
that  the  district  court  of  Cloud  county  h&d 
jurisdiction  over  the  question  of  alimony, 
and  the  custody  of  the  children,  notwith- 
standing the  West  Virginia  divorce,  which 
must  be  held  valid  to  the  extent  of  dissolv- 
ing the  marriage  relation.  We  think  that 
the  English  common-law  doctrine  that  ali- 
mony is  an  incident  only  to  a  suit  for  di- 
vorce, and  cannot  be  the  subject  of  an  in- 
dependent action,  should  be  regarded  as 
modified  in  this  state,  where  we  recognize 
the  validity  of  service  by  publication  and 
the  right  of  the  wife  to  sue  for  alimony 
alone.  The  defendant  is  often  entirely  ig- 
norant of  the  proceeding  for  divorce,  as  in 
this  case,  and  may  know  nothing  of  th<? 
place  of  residence  of  the  plaintiff.  The 
wife  may  have  no  opportunity  of  settinj* 
up  a  claim  for  alimony  nor  for  the  custody 
of  children;  and,  if  she  had  knowledge  of 
the  proceeding,  the  court  of  another  state 
would  lack  the  power  to  deal  effectually 
with  these  questions;  and,  as  stated  by  tho 
supreme  court  of  Ohio  in  Cox  v.  Cox,  19 
Ohio  St.  502,  512,  2  Am.  Rep.  415,  the  wife 
may  still  be  regarded  as  holding  that  rela- 
tion for  the  purpose  of  enforcing  her  claim 
to  alimony  and  the  custody  of  children." 
Rodgers  v.  Rodgers,  56  Kan.  483,  43  Pac. 
779. 

The  supreme  court  of  Alabama,  where 
the  husband  had  obtained  a  divorce  in  Ind- 
iana upon  constructive  service,  after  having 
left  his  wife  in  Alabama,  their  matrimonial 
domicil,  upon  the  wife's  application  for  di- 
vorce and  alimony,  observed  that  the  Ind- 
iana decree  might  protect  the  husband  from 
a  prosecution  for  bigamy,  should  he  marry 
again  in  Alabama,  but  said  further:  "But 
without  stopping  to  inquire  whether  it 
was  obtained  by  him  by  fraud,  and  there- 
fore is  vicious  on  that  account  or  not,  it 
certainly  cannot  affect  the  rights  of  the 
complainant,  except  her  right  in  the  hus- 
band as  husband.  If  it  is  valid,  it  onmar- 
ries  him  and  sets  him  free  from  his  mar- 
ital vows  to  her.  He  is  no  longer  the  com- 
plainant's husband.  But  it  does  not  settle 
her  right  to  alimony;  it  does  not  settle  her 
right  to  dower  in  his  lands,  and  her  statu- 
tory right  to  distribution  of  his  property 
in  this  state,  in  the  event  she  should  survive 
him,  nor  any  other  interest  of  a  pecuniary 
character  she  may  have  against  him.  .  .  . 
It  is  the  duty  of  the  state  to  protect  its 
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own  citizens  within  its  borders.  This  is  tho 
natural  compensation  for  allegiance.  This 
high  duty  extends  to  all  the  pecuniary 
rights  of  the  citizens,  as  well  as  to  the 
rights  of  security  of  person.  .  .  .  No 
obligation  of  comity  is  paramount  to  this 
duty.  Without  a  constant  and  effective  ex- 
ertion of  it|  citizenship  would  become  a 
farce.  .  .  .  The  wife  is  as  much  the  cit- 
izen of  the  state  as  the  husband,  and  is  en- 
titled to  the  protection  of  its  laws  to  the 
same  extent,  so  long  as  she  remains  within 
its  jurisdiction.  It  would  be  a  scandal  to 
justice  to  imperil  her  and  sacrifice  her  most 
important  and  cherished  rights  upon  a  mere 
technicality, — a  technicality  that  often  con- 
tradicts the  truth.  When  her  protection 
requires  it,  it  would  be  cruelly  unjust  for 
the  state  of  her  actual  residence  and  dom- 
icil  to  repudiate  its  own  right  of  jurisdic- 
tion to  give  her  aid.  I  therefore  think  that 
tho  better  opinion  is  that  she  has  the  right 
to  file  her  bill  here,  and  to  all  the  relief 
that  the  court  could  give  her,  notwithstand- 
ing her  husband  might  not  be  domiciled  in 
this  state  at  the  commencement  and  dur- 
ing the  whole  pendency  of  her  litigation 
with  him."*  Turner  v.  Turner,  44  Ala.  437. 

In  an  Ohio  Quae  the  court,  discussing  the 
effect  of  a  div<»rce  obtained  on  constructive 
service  in  Indiana  from  a  wife  dctuiciled  in 
Ohio,  said:  *'The  question,  therefore,  is 
whether  the  ex  parte  decree  can  be  made 
available,  not  merely  to  effect  a  dissolution 
of  the  marriage,  but  to  defeat  the  right  of 
the  petitioner  to  the  alimony  which  the 
statute,  upon  the  facts  as  they  exist  in  re- 
gard to  the  husband's  desertion,  intended 
to  provide  for  her.  We  think  the  decree 
ought  not  to  have  s\ich  effect.  In  arriving 
at  this  conclusion,  we  make  no  distinction 
between  a  decree  rendered  under  the  cir- 
cumstances of  this  case  in  a  foreign  and 
one  rendered  in  a  domestic  forum.  In  either 
case,  to  give  a  decree  thus  obtained  the 
effect  claimed  for  it  would  be  to  allow  it 
to  work  a  fraud  upon  the  pecuniary  rights 
of  the  wife.  Such  a  result,  in  our  opinion, 
is  rendered  necessary  by  no  principle  of 
comity  or  public  policy, — the  only  ground 
upon  which  ex  parte  decrees  of  divorce 
are  authorized  and  supported."  Cox  v.  Cox, 
supra. 

Other  cases  to  the  same  effect  as  the 
foregoing  from  Alabama,  Iowa,  Kentucky, 
Maine,  Michigan,  Ohio,  Minnesota,  Nebras- 
ka, New  Jer.sey,  Washington,  and  Wiscon- 
sin, may  be  found  cited  in  note  4,  3  £nc. 
L.  &  P.  75. 

Applying  the  principles  announced  in  the 
foregoing  cases,  we  are  of  opinion  and  hold 
that,  where  this  is  the  state  of  the  matri- 
monial domicil  of  the  parties,  an  action  can 
be  maintained  by  the  wife,  still  domiciled 
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here,  for  alimony,  although  the  husband 
may  have  obtained  a  divorce  from  her  upon 
publication  in  a  foreign  state.  Such  ex 
parte  proceedings  of  a  foreign  state  could 
be  no  more  effective  as  to  her  rights  in  this 
respect  than  ex  parte  proceedings  of  our 
own  legislature,  referred  to  in  Richardson 
V.  Wilson,  8  Yerg.  67,  heretofore  mentioned. 

We  are  aware  that  this  conclusion  is 
subject  to  some  criticism.  It  is  well-nigh 
impossible  to  formulate  any  rule  respect- 
ing foreign  divorces  that  will  conform 
equity  to  the  due  process  clause  of  the 
Federal  Constitution,  on  the  one  hand,  and 
to  the  full  faith  and  credit  clause,  on  the 
other.  If  we  give  full  effect,  or  any  effect, 
to  such  judgments,  such  action  seems  to 
conflict  with  the  due  process  clause.  If  we 
give  no  effect,  or  only  partial  effect,  to  such 
judgments,  such  action  seems  to  conflict 
with  the  full  faith  and  credit  clause. 

The  only  apparent  way  to  avoid  these 
difficulties  is  to  hold  a  divorce  proceeding 
to  be  in  rem,  and  to  ascribe  to  the  court 
granting  a  divorce  on  constructive  service, 
jurisdiction  of  the  res,  or  marital  relation, 
and  hold  its  decree  effective  as  directed 
against  a  thing  of  which  it  had  jurisdiction. 

This  theory  was  destroyed  by  the  Su- 
preme Court  in  Haddock  v.  Haddock,  supra, 
where  it  was  held  that  the  res  was  divisi- 
ble, and  so  much  of  the  marriage  relation 
as  pertained  to  the  status  of  the  wife  re- 
mained with  her  in  the  state  of  the  matri- 
monial domicil,  and  never  came  within  the 
jurisdiction  of  the  foreign  court. 

The  effect  of  Haddock  v.  Haddock  is 
bound  to  be  that  neither  of  the  constitu- 
tional provisions  referred  to  Is  applicable 
to  divorce  proceedings  of  this  character,  for 
the  court  in  that  case  disavowed  the  in- 
timation of  "a  doubt  as  to  the  power  of 
the  state  of  New  York  to  give  to  a  decree 
of  that  character,  rendered  in  Connecticut, 
within  the  borders  of  the  state  of  New 
York,  and  as  to  its  own  citizens,  such 
efficacy  as  it  may  be  entitled  to  in  view 
of  the  public  policy  of  that  state." 

The  Supreme  Court  of  the  United  States 
is  the  ultimate  expounded  of  the  Federal 
Conshtution,  and,  so  long  as  Haddock  v. 
Haddock  stands,  each  of  the  states  is  en- 
titled to  give  to  such  decrees  as  the  one 
here  under  consideration  just  that  degree 
of  efficacy  within  its  borders,  as  to  its  citi- 
zens, which  its  courts  may  determine  to  b« 
the  state's  proper  policy. 

We  think  the  policy  of  the  chancellor's 
decree  is  the  true  one, — the  policy  most 
consistent  with  justice,  good  morals,  and 
comity, — and  we  adopt  it  as  the  course 
henceforth  to  be  taken  by  the  courts  of 
this  state. 

We  think  the  case  of  Thorns  v.  King,  96 
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Tenn.  60,  31  S.  W.  983,  is  clearly  distin- 
guishable from  this  upon  its  facts.  That 
was  flCn  application  for  dower  out  of  the 
lands  of  a  deceased  husband  who  had  es- 
tablished a  domicil  in  Tennessee,  which 
application  was  denied  on  the  strength  of  a 
divorce  obtained  by  the  husband  in  niinois 
upon  constructive  service.  The  wife  there 
was  a  resident  of  Mississippi,  and  the  par- 
ties appear  to  have  been  married  in  Mis- 
sissippi, or  at  least  to  have  had  their  matri- 
monial domicil  there.  Tennessee  was  not 
the  domicil  of  the  wife,  nor  was  Tennessee 
the  niatrimoniar  domicil  of  the  parties. 
There  is  a  marked  distinction  between  the 
rights  of  the  wife  in  the  state  of  the  matri- 
monial domicil,  and  in  foreign  states.  This 
difference  is  fully  discussed  and  establi:«hed 
in  Haddock  v.  Haddock,  201  U.  S.  562,  50 
L.  ed.  867,  26  Sup.  Ct.  Rep.  525,  6  A.  &  E. 
Ann.  Cas.  1,  and  Atherton  v.  Atherton,  181 
U.  S.  155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep. 
544,  and  the  cases  there  cited  and  consid- 
ered. The  husband  in  the  case  of  Thorns 
v.  King,  supra,  established  his  domicil  in 
Tennessee  after  the  divorce  was  granted, 
acquired  his  property  here  after  the  divorce 
was  granted,  and,  the  wife  having  been  a 
citizen  of  Mississippi  all  the  while,  the  di- 
vorce in  Illinois  could  not  have  affected  any 
rights  which  she  had  in  Tennessee  at  that 
time.  She  had  no  rights  in  Tennesse?, 
growing  out  of  her  marriage  relation,  at 
the  time  of  the  Illinois  decree,  nor  did  she 
ever  establish  her  own  residence  in  Ten- 
nessee, so  as  to  bring  herself  within  the 
particular  consideration  of  our  courts. 

Thoms  V.  King,  supra,  was  decided  in 
1895,  prior  to  the  decision  in  Haddock  v. 
Haddock,  and  prior  to  several  other  learned 
discussions  upon  the  subject  of  foreign  di- 
vorces. There  are  expressions  in  it  that 
are  contrary  to  the  best  modern  judicial 
thought,  and  contrary  to  the  views  ex- 
pressed herein.  To  that  extent  the  case  is 
overruled. 

Section  4226,  Shannon's  Code:  "If  the 
bonds  of  matrimony  be  dissolved  at  the  suit 
of  the  husband,  the  defendant  shall  not  be 
entitled  to  dower  in  the  complainant's  real 
estate,  nor  to  any  part  of  his  personal  es- 
tate, in  case  of  his  intestacy,  nor  to  ali- 
money," — cannot  be  invoked  in  behalf  of  a 
husband  and  against  the  wife,  a  citizen  of 
this  state,  where  the  husband  deserts  the 
wife  in  this,  the  state  of  the  matrimonial 
domicil,  and  obtains  on  publication  in  a 
foreign  state  a  decree  of  divorce.  It  was 
never  intended  by  the  legislature  that  the 
wife,  a  citizen  of  this  state,  should  be  de- 
prived of  these  rights  'in  a  distant  forum 
without  a  hearing,  and  we  are  unwilling  to 
give  to  the  statute  any  such  effect. 

We  think  there  is  no  force  in  the  conten- 
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tion  that  the  property  now  owned  by  this 
defendant  husband  should  not  be  subjected 
to  the  complainant's  claims  for  alimony,  be- 
cause it  came  to  the  defendant  after  he  wa:i 
divorced  in  Virginia.  There  is  some  au- 
thority for  this  view,  but  we  do  not  regard 
it  sound. 

It  is  said  that  ^'alimony  is  allowed  the 
wife  in  recognition  of  the  husband's  com- 
mon-law liability  to  support  her."  3  Enc. 
L.  &  P.  57.  As,  in  effect,  we  have  just  held, 
the  Virginia  decree  did  not  relieve  defend- 
ant of  this  liability  for  the  support  of  his 
wife.  He  assumed  that  liability  upon  mar- 
riage, and  it  was  a  continuing  one.  It  rest- 
ed upon  him  with  as  much  force  after  the 
Virginia  decree,  and  after  he  came  into  his 
inheritance,  as  before.  It  remained  a  per- 
sonal charge  against  him,  and  our  courts, 
when  called  on  to  enforce  it,  could  subject 
to  its  satisfaction  any  property  of  which 
they  found  him  possessed  at  the  time  of 
suit.  This  liability  of  the  husband  for  the 
wife's  support  is  as  positive  and  fixed,  un- 
der the  law,  as  is  the  liability  of  the  maker 
for  the  payment  of  a  promissory  note  duly 
executed  by  him.  It  would  not  be  claimed 
that  the  maker's  property  could  be  held 
free  from  the  satisfaction  of  «  judgment  on 
liis  note,  merely  because  he  acquired  the 
property  after  the  note  was  made,  but  be- 
fore suit  thereon.  With  no  more  reason 
can  such  a  claim  be  made  respecting  a  judg- 
ment for  alimony. 

While  approving  the  principle  of  the 
chancellor's  decree,  we  think  in  its  practical 
application  he  went  too  far.  He  gave  com- 
plainant a  decree  for  $3,000.  As  we  under- 
stand the  record,  that  decree  would  absorb 
defendant's  entire  estate,  which  appears  to 
be  of  about  that  value.  Judgments  for  ali- 
mony do  not  generally  go  to  such  an  ex- 
tent. One  third  of  the  estate,  or  one  half, 
is  more  often  fixed  upon  by  the  courts  as 
the  proper  proportion  to  be  allowed  as  per- 
manent alimony.  Each  case  depends  on  its 
own  circumstances,  and  the  amount  is  with- 
in the  discretion  of  the  court,  under  our 
statutes.  While  the  complainant  herein  has 
been  greatly  wronged,  we  think  this  judg- 
ment, under  the  circumstances  of  this  case, 
should  be  reduced.  The  defendant  has  re- 
married in  Virginia,  and  appears  to  have  a 
child  of  that  marriage.  Nothing  against 
the  second  wife  appears  in  the  record,  but 
the  testimony -indicates  that  she  is  in  every 
respect  a  worthy  woman.  Keeping  in  mind 
those  ideas  of  justice,  good  morals,  and 
comity,  of  which  we  have  previously  spoken, 
it  would  be  inequitable  to  beggar  the  de- 
fendant, now  that  he  is  charged  with  thc^e 
new  responsibilities.  Whether  he  deserves 
any  consideration,  or  not,  his  second  wife 
and  their  child  da    We  think  there  should 
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be  4  decree  in  favor  of  the  complainant  for 
$1,200  alimony  and  $300  attorneys'  fees, 
and  all  the  costs. 

With  this  modification,  the  decree  of  the 
chancellor  is  affirmed,  and  the  cause  re- 
manded for  execution  thereof. 


TENNKSSEE  SUPREME  COURT. 

4 

ED  JORDAN,   Plff.   in   Err., 

V. 

STATE   OF   TENNESSEE. 

(—  Tenn.  — ,  136  S.  W.  327.) 

Criminal    law   —   plea    of   present    In- 
sanity  ^  quantum   of   proof. 

1.  In  case  of  a  plea  of  present  insanity 
%vhich  will  prevent  one  accused  of  crime 
from  being  placed  on  trial,  because  incapa- 
ble   of    conducting    his    defense,    the    state 


need  not  show  sanity  beyond  a  reasonable 
doubt,  but,  if  there  is  evidence  tending  to 
overthrow  the  presumption  of  sanity,  de- 
fendant may  be  placed  on  trial,  if,  from  all 
the  evidence  in  the  case,  the  jury  is  satis- 
fied that  defendant  has  sufficient  mental  ca- 
pacity to  give  sane  advice  to  his  council 
involving  the  charge  in  the  indictment. 
Evidence  ~-  insanity  — •  statute  —  ap- 
plicability. 

2.  A  statute  providing  for  the  confine- 
ment in  an  asylum  of  one  charged  with 
crime  who  is  found  to  be  so  insane  that  he 
cannot  be  placed  on  trial  does  not  fix  tiio 
rule  as  to  quantum  of  proof  necessary  to 
show  such  insanity. 

(March  4,  1011.) 

ERROR  to  the  Criminal   Court  for  Da- 
vidson  County  to   review   a   judgment 
convicting  defendant  of  murder  in  the  sec- 
ond degree.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note,  ^-^  Buril€»n  of  proof  and  qitantuni 
of  evidence  on  iMmte  of  present  in* 
sanity  of  defendant  in  criniittal  prose* 
cution. 

Although  the  question  stated  has  been 
raised  in  but  few  cases,  the  rule  seems  to 
be  fairly  well  settled  that  the  burden  of 
proof  on  the  issue  of  present  insanity  rests 
on  the  defendant;  at  least,  to  the  'extent 
of  overcoming  the  presumption  of  sanity. 
As  to  the  quantum  of  evidence,  however, 
there  is  a  conflict  of  authority,  as  will  be 
seen  by  an  examination  of  Jordan  v.  State 
and  the  following  ca.«es. 

In  United  States  v.  Chisolm,  U9  Fed. 
284,  it  was  said  that,  in  view  of  the  general 
presumption  of  sanity,  the  burden  rests 
upon  the  prisoner  to  generate  a  fair,  rea- 
sonable doubt  upon  the  whole  evidence  as 
to  his  fitness  properly  to  make  a  rational 
defense,  and  intelligently  nid  his  counsel. 

So,  in  Reg.  v.  Turton,  6  Cox,  C.  C.  386, 
it  was  held  that  the  burden  of  proving  pres- 
ent insanity  of  one  accused  of  crime  is  up- 
on the  defendant;  the  court  saying  that 
the  presumption  is  that  a  man  called  upon 
to  plead  is  sane,  and  that  upon  suggestion 
by  his  counsel  that  he  is  not  in  such  a  state 
of  mind  as  to  be  able  to  plead  to  the  in- 
dictment, such  counsel  must  give  evidence 
of  the  fact.  This  conclusion  was  reached, 
notwithstanding  a  reference  by  defendant's 
counsel  to  Reg  v.  Davies,  3  Car.  &  K.  328, 
6  Cox  C.  C.  326,  wherein,  after  the  accused, 
when  arraigned  to  plead,  had  stood  mute 
and  exhibited  symptons  of  insanity,  and  a 
jury  bad  been  impaneled  to  try  his  present 
insanity,  it  was  held  to  be  the  duty  of  the 
prosecution  ts  lay  evidence  as  to  the  truth 
of  the  matter  before  such  jury,  and  that 
thereafter  the  defendant's  counsel  might 
offer  evidence  to  rebut  any  inference  of  art 
or  design,  but  that,  if  the  prosecutor  did 
not  adduce  such  evidence,  the  court  would 
attempt  to  ascertain  the  truth  from  other 
sources. 
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In  United  States  v.  Lancaster,  7  Biss. 
440,  Fed.  Cas.  No.  15,555,  where  the  ques- 
tion was  stated  to  be  whether  or  not  the 
defendant  was  so  far  insane  as  to  be  in- 
capable of  realizing  the  peril  in  which  he 
was  placed,  and  taking  such  steps  as  a  pru- 
dent man,  under  the  circumstances,  would 
have  taken,  to  prepare  for  his  trial,  the 
court  said:  "While  the  burden  of  proof 
may  be  said  to  be  on  the  defendant,  to  sat- 
isfy you  that  he  is  in  fact  insane,  yet,  if 
the  proof,  when  all  considered  together, 
leaves  a  reasonable  doubt  upon  your  mind 
of  this  man's  sanity,  he  should  have  the 
benefit  of  the  doubt.  That  is  to  say,  no 
man  should  be  considered  as  a  proper  sub- 
ject for  criminal  prosecution,  of  whose  sani* 
ty  there  is  ground  for  a  reasonable  doubt." 

In  State  v.  O'Grady,  3  Ohio  Leg.  News, 
137,  the  court  lays  down  the  rule  that  the 
burden  is  upon  the  prisoner  to  show  by  a 
preponderance  of  the  proof  that  he  is  in- 
capable of  properly  conferring  with  his 
counsel  and  preparing  his  case  for  trial. 

The  question  of  the  right  to  raise  and  the 
mode  of  trial  of  the  issue  of  present  insani" 
ty'  of  a  person  accused  of  crime  has  been 
made  the  subject  of  statutory  regulation 
in  some  states;  as,  for  example,  Ohio, 
where  it  is  provided  (Ohio  Rev.  Stat. 
§  72-10)  that  "on  the  trial  the  accused  shall 
hold  the  affirmative."  However,  no  at- 
tempt to  compile  the  statutes  on  the  sub- 
ject has  been  made,  the  purpose  of  the  note 
being  to  collect  and  treat  the  adjudica- 
tions  only. 

As  to  presumption  and  burden  of  proof 
in  general  as  to  sanity,  see  note  to  State 
v., Scott,  30  L.R.A.  721. 

As  to  right  of  jury  to  abide  by  presump* 
tion  of  defendant's  sanity,  as  against  un- 
contradicted evidence  to  contrarv,  see  note 
to  State  V.  Brown,  24  L.R.A.fN.S.)   645. 

As  to  right  of  prosecution  to  show 
feigned  insanity,  see  note  to  Waller  v.  Unit- 
ed States,  31  LJl.A.(N.S.)  113.     G.  J.  C 
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Messrs.  James  B.  Neivmnn,  J.  H. 
Zareoor,  J.  B.  Garner,  and  John  E. 
Turney,  for  plaintiff  in  error: 

When^  under  a  plea'  of  not  guilty,  in- 
sanity is  urged  as  a  defense,  and  the 
proof  overturns  the  presumption  of  sanity, 
the  onus  is  on  the  prosecution  to  establish 
sanity  beyond   a  reasonable  doubt. 

Davis  V.  United  States,  160  U.  S.  469, 
40  L.  ed.  499,  16  Sup.  Ct.  Rep.  353;  Lang- 
don  V.  People,  133  III.  382,  24  N.  E.  874; 
State  V.  Arnold,  12  Iowa,  483;  State 
V.  Harrison,  36  W.  Va.  729,  18  L.R.A.  224, 
15  S.  E.  982,  9  Am.  Crim.  Rep.  626;  Web- 
ber V.  Com.  119  Pa.  223,  4  Am.  St.  Rep. 
634,  13  Atl.  427;  Revoir  v.  State,  82  Wis. 
295,  52  N.  W.  84;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  617 ;  Dove  v.  State,  3  Heisk. 
348;  State  ▼.  Johnson,  40  Conn.  136; 
Brown  v.  State,  40  Fla.  459,  25  So.  63; 
Langdon  v.  People,  133  111.  382,  24  N.  E. 
874;  Plummer  v.  State,  135  Ind.  321,  34 
N.  E.  968;  State  v.  Mahn,  25  Kan.  182; 
Underwood  v.  People,  32  Mich.  1,  20  Am. 
Rep.  633;  Ford  v.  State,  73  Miss.  734,  35 
L.R.A.  117,  19  So.  665;  Snider  v.  State,  66 
Neb.  309,  76  N.  W.  674;  State  v.  Jones, 
50  N.  H.  369,  9  Am.  Rep.  242;  Faulkner 
v.  Territory,  6  N.  M.  464,  30  Pac.  905; 
Walker  v.  People,  88  N.  Y.  81 ;  People  v. 
Nino,  149  N.  Y.  317,  43  N.  E.  853;  State 
V.  Brandon,  53  N.  C.  (8  Jones,  L.)  463; 
State  T.  Mcintosh,  39  S.  C.  97,  17  S.  E. 
446;  State  v.  Harrison,  36  W.  Va.  729,  18- 
L.R.A.  224,  15  S.  E.  982,  9  Am.  Crim. 
Rep.  626;  Revoir  v.  State,  82  Wis.  295,  52 
N.  W.  84;  Thomp.  Trials,  §  2624;  Bishop, 
Crim.  Proc.  §§  669,  673;  King  v.  State, 
91  Tenn.  647,  20  S.  W.  169;  Stuart  v. 
State,   1   Baxt.   182. 

Mr.  C.  T.  Cates,  Jr.,  Attorney  General, 
for  the  State: 

The  trial  of  the  issue  presented  by  the 
plea  of  present  insanity  is  not  a  trial  un- 
der the  indictment, — is  not  the  trial  of  a 
criminal  prosecution, — ^but  is  merely  a 
collateral  inquiry,  and  the  issue  may  be 
resolved  upon  a  mere  preponderance  of  the 
evidence. 

4  Wigmore,  Ev.  §  2250,  note  6;  Free- 
man V.  People,  4  Denio,  9,  47  Am.  Dec. 
216;  Lay  v.  Linke,  122  Tenn.  433,  26  L.R.A. 
(N.S.)    1215,   123    S.   W.   746. 

Shields,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Ed  Jordan,  the  plaintiff  in  error,  was 
indicted  at  the  January  term,  1910,  of 
the  criminal  court  of  Davidson  county,  for 
murder  in  the  first  degree,  committed  upon 
the  body  of  Ed  Thomasson.  He  was  ar- 
raigned on  April  2,  1910,  and  through  his 
attorneys  filed  a  plea  of  present  insanity, 
averring  "that  the  said  defendant  is  at 
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present  insane  and  incapable  of  rendering 
his  attorneys  such  assistance  as  a  proper 
defense  to  an  indictment  for  murder  in  the 
first  degree  demands,''  and  issue  thereon 
was  joined  by  the  state. 

There  was  a  trial  upon  this  issue  Novem- 
ber 17,  1910,  resulting  in  a  verdict  against 
the  contention  of  the  plaintiff  in  error,  and 
the  court  thereon  adjudged  "that  the  de- 
fendant is  at  present  sane,  and  should 
be  put  upon  his  trial  upon  the  indictment 
herein." 

A  motion  for  a  new  trial  was  made  for 
the  defendant,  and,  upon  it  being  over- 
ruled, a  bill  of  exceptions  was  signed  and 
filed,  and  an  appeal  in  the  nature  of  a 
writ  of  error  prayed  to  this  court,  which 
was  properly  refused  by  the  trial  judge, 
because  the  judgment  entered  was  upon  a 
collateral  issue,  and  not  final.  The  case 
was  called  for  trial  December  6,  1910,  and 
when  called  upon  by  the  court  to  plead 
to  the  indictment,  the  defendant,  through 
his  attorneys,  declined  to  plead  further, 
and  a  plea  of  not  guilty  was  filed  for  him 
by  order  of  the  trial  judge.  The  trial 
was  then  proceeded  with,  and  on  December 
12,  1910,  the  jury  returned  a  verdict  find- 
ing the  defendant  guilty  of  murder  in  the 
second  degree,  and  fixed  his  punishment  at 
twenty  years'  confinement  in  the  peniten- 
tiary. A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  entered  in  accordance 
with  the  verdict  of  the  jury,  from  which 
the  defendant  prayed  an  appeal  in  the  na- 
ture of  a  writ  of  error  to  this  court,  which 
was  granted,  and  a  bill  of  exceptions  pre- 
serving the  proceedings  upon  this  trial  was 
duly  signed  and  filed. 

The  transcript  before  us  contains  the  rec- 
ord upon  the  issue  of  present  insanity  and 
that  of  not  guilty;  in  other  words,  the 
entire  record  made  in  the  trial  court. 

The  first  and  second  errors  assigned  by 
the  plaintiff  in  error  relate  to  the  trial 
upon  the  plea  of  present  insanity,  and  are 
as  follows: 

"(1)  The  court  erred  in  charging  the 
jury: 

"  'The  law  presumes  that  all  persons  are 
of  sound  mind  until  the  contrary  is  made 
to  appear.  When,  therefore,  any  person 
charged  with  a  criminal  offense  punishable 
by  death  or  imprisonment  pleads  insanity, 
as  in  this  case,  and  presents  evidence  es- 
tablishing or  tending  to  establish  the  said 
plea,  which  evidence  is  sufficient  to  rebut 
and  overturn  the  presumption  of  sanity, 
then  it  must  be  made  to  appear  to  ywx 
satisfaction  from  all  the  evidence  that  the 
defendant  is  of  sufficient  mental  capacity 
te  give  sane  advice  to  his  counsel  involving 
the  charge  in   the   indictment' 

"(2)  The  court  erred  in  refusing  to  chargs 
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the  jury,  aB  requested  by  the  defendant,  on 
the  trial  of  the  issue  of  present  insanity,  as 
follows : 

**  *The  court  charges  you  that  you  enter 
upon  the  investigation  of  this  case  with  t)ic 
presumption  that  the  defendant  is  sane; 
and  under  this  presumption  of  law  it  is  not 
necessary  for  the  state  to  adduce  proof  of 
his  sanity  until  the  presumption  is  over- 
turned by  proof  of  insanity  introduced  by 
defendant.  When  the  proof  of  insanity 
makes  an  equipoise,  the  presumption  of 
sanity  is  neutralized;  it  is  overturned;  it 
ceases  to  weigh;  and  the  burden  of  proof 
tlien  devolves  upon  state  to  show  the  san- 
ity of  the  defendant  beyond  a  reasonable 
doubt.' " 

These  assignments  present  but  one  ques- 
tion; that  is,  whether,  upon  an  issue  of 
present  insanity,  the  general  rule  that  the 
jury  must  find  in  accordance  with  the  pre- 
ponderance of  the  evidence,  as  in  civil 
cases,  or  the  doctrine  of  reasonable  doubt, 
applicable  in  criminal  cases  upon  tlie  trial 
of  the  issue  of  guilt  or  innocence,  prevails. 
The  trial  judge  charged  that  if  the  evidence 
offered  by  the  defendant  was  sufficient  to 
rebut  and  overturn  the  presumption  of 
sanity,  then  it  must  appear  to  the  satisfac- 
tion of  the  jury  from  all  the  evidence  that 
the  defendant  was  of  sufficient  mental  ca- 
pacity to  give  sane  advice  to  his  counsel 
involving  the  charge  in  the  indictment. 
While  counsel  for  the  plaintiff  in  error  in- 
sisted, by  a  special  request  seasonably  pre- 
sented, that  he  should  charge  that,  the 
presumption  of  sanity  being  overcome,  the 
burden  was  upon  the  state  to  show  the 
sanity  of  the  defendant  beyond  a  reason- 
able doubt. 

The  charge  of  the  court  was,  in  sub- 
stance, that,  if  the  presumption  of  sanity 
was  rebutted  by  all  the  evidence  introduced, 
the  burden  was  then  upon  the  state  to 
establish  by  a  preponderance  of  the  proof 
that  the  defendant  was  sane  or  of  sufficient 
mental  capacity  to  give  advice  to  his  coun- 
sel concerning  his  defense. 

By  common  law,  one  who  was  charged 
with  crime  cannot  be  required  to  plead  to 
the  indictment,  put  upon  his  trial,  sen- 
tenced, or  punished  while  insane.  The  stat- 
utes to  this  effect  that  have  been  enacted 
in  some  jurisdictions  are  only  declaratory 
of  the  common  law.    4  Bl.  Com.  pp.  24,  396. 

It  would  be  inhumane,  and,  to  a  certain 
extent,  a  denial  of  the  right  of  trial  tipon 
the  merits,  to  require  one  who  has  been 
disabled  by  the  act  of  God  from  intelligent- 
ly making  his  defense,  to  plead  or  be  tried 
for  his  life  or  liberty.  There  may  be  cir- 
cumstances in  all  cases  of  which  the  de- 
fendant alone  has  knowledge,  which  would 
prove  his  innocence,  the  advantage  of 
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which,  if  insane  to  such  an  extent  that 
he  did  not  appreciate  the  value  of  such 
facts,  or  the  propriety  of  communicating 
them  to  his  counsel,  he  would  be  deprived. 
It  is  not,  however,  every  case  of  insanity 
that  will  incapacitate  one  from  properly 
making  his  defense,  and  prevent  him  from 
being  placed  upon  trial.  He  may  be  insane 
upon  some  subjects,  yet  perfectly  sane 
in  regard  to  all  other  matters,  and  capable 
of  properly  advising  his  counsel.  It  may 
therefore  be  said  tliat  if  a  person  arraigned 
for  crime  is  capable  of  understanding  the 
nature  and  object  of  the  proceedings  going 
on  against  him,  if  he  rightly  comprehends 
his  own  condition  in  reference  to  such  pro- 
ceedings, and  can  conduct  his  defense  rat- 
tionally,  he  is,  for  the  purpose  of  being 
tried,  to  be  deemed  sane,  although  on  some 
other  subjects  his  mind  may  be  deranged 
or  unsound. 

The  question  presented  by  the  issue  is* 
not  whether  the  defendant  can  distinguish 
right  from  wrong,  but  is,  as  explained  by 
the  trial  judge  in  another  part  of  his 
charge,  whether  he  is,  at  the  time  of  the 
investigation,  incapable,  because  of  un- 
soundness of  mind,  of  rendering  his  at- 
torneys such  assistance  as  a  proper  defense 
to  an  indictment  preferred  against  him  de- 
mands. The  guilt  or  innocence  of  the  de- 
fendant is  in  no  way  or  to  no  extent  in- 
volved in  the  issue.  The  inquiry  is  not  as 
to  his  mental  status  at  the  time  the  crime 
was  committed,  which  may  be  months  or 
years  before,  but  the  condition  of  his  mind 
at  the  time  the  inquiry  is  being  made.  The 
object  of  it  is  solely  to  determine  whether 
he  has  mind  and  discretion  which  would 
enable  him  to  appreciate  the  charge  against 
him,  the  proceedings  thereon,  and  enable 
him  to  make  a  proper  defense. 

It  is  a  proceeding  preliminary  to  the 
trial  upon  the  guilt  or  innocence  of  the 
defendant,  and  the  only  effect  it  can  have 
on  such  trial  is  to  postpone  it,  in  the  event 
the  issue  is  found  for  the  defendant. 

It  is  purely  a  collateral  issue,  similar 
to  those  involved  upon  aa  application  for 
continuance,  or  the  qualification  of  a  tales- 
man when  the  jury  is  being  impaneled.  It 
is  also  somewhat  analogous  to  cases  where 
the  question  of  the  admission  of  evidence 
is  presented  and  tried  by  the  presiding 
judge,  such  as  the  competency  of  dying 
declarations  and ,  of  secondary  evidence  of 
the  contents  of  lost  documents.  In  all 
these  cases,  although  the  question  may 
arise  in  a  criminal  case,  the  determination 
is  controlled  by  the  preponderance  of  the 
proof.  Peremptory  challenges  are  not  al- 
lowed in  the  trial  of  this  issue,  because 
they  are  only  given  where  the  trial  is  upon 
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the    indictment.      Freeman    v.    People,    4 
Denio,   9,   47    Am.   Dec.   216. 

The  rule  that  the  defendant,  the  pre- 
sumption of  sanity  being  overthrown,  must 
be  proven  to  be  sane  beyond  a  reasonable 
doubt,  is  applicable  in  criminal  trials  upon 
the  direct  issue  of  the  guilt  or  innocence 
of  the  defendant.  Stuart  v.  State,  1  Baxt. 
181;  Dove  v.  State,  3  Heisk.  349;  King 
v.  State,  91  Tenn.  648,  20  S.  W.  169.  But 
it  has  never  been  applied  in  the  determi- 
nation of  preliminary  matters  and  collateral 
issues  in  such  cases.  Public  policy  forbids 
that  it  be  extended  to  such  matters;  for  it 
is  evident  that,  if  it  was,  it  would  greatly 
embarrass  the  enforcement  oi  the  criminal 
law  with  that  speed  and  certainty  which 
its  administration  demands. 

Counsel  for  state  have  called  our  atten- 
tion to  Code  1858,  §  1554,  and  to  chapter 
138  of  the  Acts  of  1871;  §  7  providing: 
•"That  when  the  plea  of  present  insanity 
is  urged  in  behalf  of  any  person  charged 
with  a  criminal  offense  punishable  by  im- 
prisonment or  death,  the  court  shall  charge 
the  jury  that  if,  from  the  evidence,  they 
believe  the  defendant  to  be  insane,  and 
that  it  would  endanger  the  peace  of  the 
community  to  set  him  at  liberty,  they 
shall  so  find."  The  statutes  then  proceed 
to  provide  that  in  case  a  defendant  is  found 
to  be  insane  upon  such  inquiry,  that  he 
shall  be  committed  to  the  hospital  for  in- 
sane until  he  shall  have  recovered,  when 
he  shall  again  be  delivered  to  the  author- 
ities of  the  state,  to  be  tried  for  the  offense 
of  which  he  is  charged. 

It  is  suggested  that  the  rule  to  be  ob- 
served in  such  inquiries  is  here  fixed  by 
statute.  We  do  not  think  that  such  was 
the  intention  of  the  general  assembly,  be- 
cause these  provisions  are  found  in  chap- 
ters of  the  Code  and  acts  concerning  the 
government  of  the  hospitals  for  the  insane 
in  this  state,  and  the  sections  referred  to 
were  only  intended  to  provide  for  the 
admission  of  parties  charged  with  crime 
who  were  found  to  be  insane,  and  for  that 
reason  should  not  be  tried.  However,  the 
language  of  these  sections  shows  a  legis- 
lative recognition  that  only  a  preponder- 
ance of  evidence  is  necessary  to  determine, 
the  issue  of  sanity  in  such  proceedings,  as 
well  as  that  the  trial  should  be  had  by 
jury,  as  the  law  in  such  proceedings. 

While  the  insanity  of  the  defendant  pre- 
vents him  from  being  required  to  plead,  be 
tried,  sentenced,  or  punished,  if  existing  at 
the  time  of  such  proceedings,  yet  he  is  not 
to  be  discharged,  but  kept  in  custody,  under 
proper  orders  of  the  court,  until  it  shall 
be  ascertained  that  he  has  recovered  from 
his  infirmity,  when  the  trial  shall  be  had, 
judgment  entered,  or  sentence  executed. 
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The  statutes  referred  to  only  provide  for 
the  detention  of  defendants  in  certain  cases 
in  the  hospital  for  the  insane. 

We  think  the  charge  of  the  trial  judge 
upon  the  weight  of  evidence  to  control  the 
jury  in  trying  the  issue  of  present  insanity 
was  in  all  things  correct,  and  that  there 
was  no  error  in  his  refusing  the  request 
presented   for  the   defendant. 

The  issue  of  present  insanity  was  pre- 
sented and  tried  in  all  respects  in  accord- 
ance with  the  correct  practice  in  such 
cases.  The  plea  contained  the  proper  aver- 
ments, was  verified  by  the  oath  of  a  friend 
of  the  defendant,  and  filed  before  trial  upon 
the  indictment.  Green  v.  State,  88  Tenn. 
634,  14  S.  W.  489. 

The  issue  thus  made  was  submitted  to  a 
jury  specially  impaneled  to  try  it.  Firby 
V.  State,  3  Baxt  358. 

In  Bonds  v.  State,  Mart.  &  Y.  14?,  17 
Am.  Dec.  795,  the  trial  judge  disposed  of  a 
plea  of  present  insanity  after  trial  and 
verdict  of  guilty;  but,  where  there  is  any 
possible  doubt  upon  the  question  of  sanity, 
we  think  that  in  the  trial  court  the  issue 
should  be  submitted  to  a  jury. 

In  this  court,  however,  where  it  is  made 
to  appear  to  the  court  that  the  plaintiff  in 
error  is  probably  insane  and  should  not  be 
tried,  or  judgment  against  him  executed, 
the  court  will  investigate  and  determine 
the  question  of  sanity  without  a  jury,  and 
make  such  order  as  the  dictates  of  human- 
ity and  the  law  require  in  the  postpone- 
ment of  trial  or  judgment.  Bonds  v.  State, 
Mart.  &  Y.  143,  17  Am.  Dec.  795;  Greoi 
V.  State,  88  Tenn,  635,  14  S.  W.  489. 

The  assignments  of  error  in  regard  to 
matters  arising  upon  the  second  trial  have 
been  considered  and  overruled  in  the  mem- 
orandum opinion  also  filed. 

There  is  no  error  in  the  record,  and  the 
judgment   is   in   all   things   affirmed. 
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STATE  OF  OHIO,  Plff.  in  Err., 

V. 

.     GRASULDO  SAPPIENZA. 

(84   Ohio   St.   63,   95   N.   E.   381.) 

Evidence  ^  burden  of  proof  ^  plea  of 
duress. 

Where,  in  the  trial  of  an  indictment  for 
robbery,  it  is  proved  beyond  a  reasonable 
doubt  that  the  defendant  was  present  at  the 

Headnote  by  The  Coubt. 

Note.  ^  The  decision  in  State  v.  Sappi- 
ENZA,  to  the  effect  that  the  burden  of  proof 
as  to  the  defense  of  duress  in  a  criminal 
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time  and  place  of  the  crime  and  partici- 
pated in  the  acts  which  constitute  the  rob- 
bery, and  the  defendant  for  hia  defense  in- 
terposes a  plea  of  duress,  the  burden  is  not 
on  the  state  to  disprove  such  plea,  but  is  on 
the  defendant  to  maintain  his  plea  by  a 
preponderance  of  the  evidence. 

(March  28,  1911.) 

II*RROR  to  the  Circuit  Court  for  Cuya- 
J  hoga  County  to  review  a  judgment 
reversing  a  judgment  of  the  Court  of  Com- 
mon Pleas  convicting  defendant  of  robbery. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

^lessrs.  John  A.  Cllne  and  Charles  H. 
Olds,  for  the  State: 

The  burden  of  proving  the  defense  of 
duress   was   on   the  defendant. 

State  V.  Austin,  71  Ohio  St.  317,  104 
Am.  St.  Rep.  778,  73  N.  E.  218;  Jones  v. 
State,  61  Ohio  St.  331,  38  N.  E.  79;  Whar- 
ton, Crim.  Law,  10th  ed.  t  94,  p.  117; 
Bishop,  Crim.  Law,  8th  ed.  352;  ePople 
V.  Repke,  103  Mich.  471,  61  N.  W.  861; 
Sayres  v.  Com.  88  Pa*  301;  Underbill,  Ev. 
§§  23,  24;  Wharton,  Crim.  Ev.  §§  322,  329, 
330;  Gore  v.  State,  68  Ala.  391;  Kelch  v. 
State,  66  Ohio  St.  146,  39  L.R.A.  737,  60 
Am.  St.  Rep.  680,  46  N.  E.  6;  Coyle  v. 
Com.  100  Pa.  673,  46  Am.  Rep.  397; 
Weaver  v.  State,  24  Ohio  St.  684;  Silvus 
V.  State,  22  Ohio  St.  90;  Com.  v.  Blodgett» 
12  Met.  66;  Sharp  v.  State,  17  Ga.  290; 
State  V.  Wilson,  39  Mo.  App.  114;  1  GreenL 
Ev.  §  69;  Ellis  v.  State,  30  Tex.  App.  601, 
18  S.  W.  139;  State  v.  Arnold,  36  N.  C. 
(13  Ired.  L.)  184;  State  v.  Foster,  23  N. 
H.  348,  66  Am.  Dec.  191;  State  v.  McGlynn, 
34  N.  H.  422;  State  V.  Simons,  17  N.  H. 
83;  FarrcU  v.  State,  32  Ala.  667;  Com. 
V.  Zelt,  138  Pa.  616,  11  L.R.A.  602,  21 
Atl.  7. 

Mr.  B.  B.  Nioola,  for  defendant  in  er- 
ror: 

Each  one  of  the  constituent  elements  of 
the  crime  of  robbery  must  be  proven  by 
the  state  beyond  a  reasonable  doubt. 

Jones  v.  State,  61  Ohio  St.  331,  38  N. 
E.  79;  Walters  v.  State,  39  Ohio  St.  216, 
4  Am.  Crim.  Rep.  33;  Wharton,  Crim.  Ev. 
§§  329,  378,  p.  591;  Filkins  v.  People,  69 
N.  Y.  101,  25  Am.  Rep.  143 ;  State  v.  Paint- 
er, 67  Mo.  84;  State  v.  Maynard,  19  l^ev. 
288,  9  Pac.  614. 


Spear,  Ch.  J.,  delivered  the  opinion  ol 
the   court: 

Salient  facts  appearing  with  respect  to 
the  robbery  are  that  on  June  16,  1910,  the 
defendant,  with  four  other  men,  went  out 
a  few  miles  from  Cleveland,  and  lay  in  wait 
for  the  paymaster  of  the  Cleveland  Trini- 
dad Paving  Company,  who  was  expected  to 
pass  with  the  pay  roll  and  money  for  the 
men.  That  person  was  joined  by  the  fore- 
man, and  they  started  to  travel  to  the  place 
of  work,  when  five  men,  all  armed  with 
large  caliber  revolvers,  suddenly  leaped 
from  the  bushes  at  a  lonely  spot,  and  con- 
ducted the  paymaster  and  foreman  into  a 
near  woods,  bound,  and  blindfolded  them, 
and  took  from  them  $1,192  in  money,  and 
made  way  with  it.  One  Consolo  was  cap- 
tured. The  defendant,  on  information  ob- 
tained from  Consolo,  was  arrested  a  day 
or  two  later.  The  evidence  of  the  state  at 
the  trial  showed  that  Sappienza  and  others 
associated  with  him  had  planned  the  rob- 
bery some  days  before  its  commission.  The 
defendant  set  up  as  a  defense  at  the  trial 
that,  although  present,  he  did  not  want 
to  commit  the  robbery;  and  testified  that 
his  life  was  threatened,  and  that  the  only 
reason  he  went  with  them  was  through  fear 
of  his  life.  Two  others  who  had  been  ap- 
prehended testified  in  corroboration.  The 
defendant's  counsel  presented  to  the  court 
several  requests  to  charge,  all  bearing  upon 
the  effect  in  law  of  the  defense,  as  to  the 
burden  of  proof  regarding  the  plea  of  du- 
ress. The  court  declined  to  give  them,  but 
did  charge  the  jury  upon  that  branch  of 
the  case  as  follows:  "The  defendant  in  this 
case  makes  the  defense  that  he  withdrew 
in  the  first  instance  from  the  'conspiracy 
or  common  design  to  perpetrate  this  rob- 
bery; but  that  he  was  coerced  and  acted 
under  duress.  On  this  subject  I  say  to 
you  that  this  is  the  defense  made  by  the 
defendant,  and  the  burden  of  proof  is  upon 
him.  It  is  not  necessary*,  gentlemen  of  the 
jury,  so  far  as  this  defense  is  concerned, 
that  it  should  be  proven  beyond  a  reason- 
able doubt.  It  is  sufficient  in  law  if  it 
should  be  shown  by  the  preponderance  of 
proof.  By  preponderance  I  do  not  mean 
that  more  witnesses  should  testify  on  one 
side  or  the  other;  but  if  you  believe  from 
the  whole  testimony  that  the  preponderance 
of  proof  is  with  the  defendant,  with  refer- 
ence  to   the   question   of    defense   I    have 


case  is  on  the  defendant,  accords  with  the 
general  rule  that  whenever  matter '  of  de- 
fense is  wholly  disconnected  from  the  body 
of  the  ofl'ense  charged,  and  constitutes  dis- 
tinct aflirmiitive  matter,  the  burden  of  proof 
rests  upon  the  accused.  This  rule  would 
seem  to  apply  with  particular  force  to  the 
defense  of  duress,  but  an  extended  search 
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reveals  no  case  in  addition  to  the  reported 
one,  in  which  the  question  has  been  raised. 
A  somewhat  analogous  question  is  treated 
in  the  note  to  Jordan  v.  State,  ante,  1116, 
which  discusses  the  burden  of  proof  and 
quantum  of  evidence  on  issue  of  present 
insanity  of  defendant  in  criminal  prosecu- 
tion. 
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spoken  about,  then  you  may  say  that  he 
has  maintained  that  issue.  On  that  sub- 
ject I  say  to  you  this,  it  is  the  law  that 
if  a  man  has  determined  to  commit  a 
crime,  and  is  engaged  in  carrying  out  his 
purpose,  he  has  a  right  at  any  time  before 
the  consummation  of  the  offense  to  with- 
draw. He  may  repent  of  his  purpose  and 
desist,  and,  if  he  does  and  stops  short  of 
the  final  act  that  completes  the  crime,  he 
is  guilty  of  no  crime.  In  this  case,  though 
the  defendant  set  out  or  joined  with  others 
to  commit  the  crime  charged  in  the  in- 
dictment, yet,  if  in  good  faith  he  withdrew 
from  the  purpose,  and  participated,  to  the 
extent  that  he  did  participate,  because  he 
was  under  duress  and  coercion  because  he 
was  in  fear  of  his  life,  then  he  would  not 
be  guilty,  and  your  verdict  should  be  for 
the  defendant.*' 

It  is  not  deemed  necessary  to  specially 
notice  the  requests  to  charge.  The  charge 
as  given  presents  the  real  question  in  con- 
troversy, and,  if  correct,  the  special  instruc- 
tions asked  would,  at  least,  have  been  mis- 
leading. It  seems  to  be  conceded  that  the 
change  was  a  correct  presentation  of  the 
law  bearing  on  the  case,  other  than  on  the 
question  of  duress,  including  a  proper  rule 
as  to  the  element  of  reasonable  doubt  gen- 
erally, leaving  the  real  error  insisted  upon 
the  instruction  regarding  the  burden  of 
proof  as  to  duress.  The  question,  there- 
fore, is  whether  or  not  the  plc&  of  duress 
is  an  affirmative  defense,  wliich  imposes 
upon  the  defendant  the  burden  of  establish- 
ing it  by  a  preponderance  of  the  evidence. 
It  was  the  opinion  of  the  trial  court  that 
it  is  such  affirmative  defense;  but  the  cir- 
cuit court  held  otherwise,  and  hence  the 
judgment  of  reversal  by  that  court,  which 
was  only  on  the  ground  'of  error  in  the 
charge  in  tLat  respect. 

This  court  is  of  opinion  that  the  charge 
of  the  common  pleas  is  supported  by  rea- 
son as  well  as  authority,  and  embodies  the 
proper  rule  of  law  with  respect  to  duress. 
The  provision  of  statute  under  which  the 
indictment  was  found  (§  12,432,  General 
Code)  is  as  follows:  "Whoever,  by  force 
or  violence,  or  by  putting  in  fear,  steals 
and  takes  from  the  person  of  another  any- 
thing of  value  is  guilty  of  robbery,  and 
shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  year  nor  more  than  fif- 
teen years."  Upon  making  proof,  there- 
fore, beyond  reasonable  doubt,  that  the  de- 
fendant with  others,  by  force  or  violence, 
or  by  putting  in  fear,  had  stolen  and  taken 
from  the  person  of  the  individuals  named 
in  the  indictment,  against  their  will,  some- 
thing of  value,  the  state  had  made  its 
case  one  justifying  a  verdict  of  guilty, 
unless  the  defendant  on  his  part  produced 
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evidence  which  exculpated  him.     The  state 
did  not  need  to  go  into  the  qut^stion  of  in- 
tent on   the   part   of   the   robbers,   because 
of  the  universal  rule,  as  a  presumption  of 
fact,    that  the   natural   and   probable   con- 
sequences   of    every    act    deliberately    done 
were  intended  by  the  person  who  did  them. 
It  >is  not  denied   that  the  defendant  par- 
ticipated in  the  acts  which  constituted  the 
robbery,    nor    is    it    seriously    claimed,    at 
least  it  cannot  be  reasonably  claimed,  that 
he    did    not    intend   to   aid    in    doing*  the 
very   acts   which    constituted   the   robbery, 
the    full    force    of    the    exculpatory    claim 
being  that  his  intent  was  controlled  by  an 
outside    force;    that    is,    duress.      In    the 
nature  of  things  this  was  an  affirmative 
defense,  one  which  it  was  incumbent  on  the 
defendant  to  make  out  by  a  preponderance 
of  the  evidence.     This  was  so  because  the 
principle   that  the  burden  of  proof   is  on 
the  state   in   criminal   caaes  has   reference 
to  the  establishment  of  the.  corpus  delicti^ 
and  the  defendant's  complicity;  but,  when 
the    defendant    relies    upon    distinct    sub- 
stantive matter  for  exemption  or  immunity, 
the  burden  of  proving  such  matter   is  on 
the    defendant:      Ellis    v.    State,    30    Tex. 
App.  601,  18  S.  W.  139.    ITiis  rule  is  also 
involved  in  State  v.  Arnold,  35  N.  C.    (13 
Ired.   L.)    184,  that,   when  the  defense  on 
an  indictment  for  murder  is  that  the  pris- 
oner was  under  the  age   of  presumed   ca- 
pacity,  the   onus   of   proof   lies   upon    the 
prisoner.     A  like  principle  is  involved  in 
the  ruling  in  Com.  v.  Zelt,  138  Pa,  615,  11 
L.R.A.    602,   21    Atl.    7,    that   one    charged 
with  illegally  selling  liquor  was  acting  as 
agent  for  a  foreign   importer  is  a  matter 
of  defense  to  be  established  by  competent 
evidence   sufficient   to   throw   a   reasonable 
doubt  on  the  case  of  the  prosecution.   There 
is  applicable,  also,  the  more  general  rule, 
as  held  in  State  v.  McGlynn,  34  N.  H.  422, 
that  where  the  subject-matter  of  a  negative 
averment  in  an  indictment  relates  to  the 
respondent    personally,    or    lies    peculiarly 
within  his  knowledge,  the  averment  will  be 
taken    as    true   unless    disproved    by    him. 
The  principle  involved  is  not  different  in 
character   from   that  determined   in   Kelch 
v.  State,  66  Ohio  St,   146,  39  L.R.A.   737, 
60  Am.  St.  Rep.  680,  45  N.  E.  6,  and  in 
State  V.  Austin,  71  Ohio  St.  317,  104  Am. 
St.  Rep.  778,  73  N.  E.  218,  relating  to  the 
defense    of    insanity,    the    holdings    being 
based  on   the  rule,   now  thoroughly   estab- 
lished in  this  state,  though  doubted  in  some 
jurisdictions,    that    as    the    law    presumes 
sanity    to   be    the   normal    condition,    and 
insanity   an   abnormal   condition,   the   bur- 
den rests  upon  him  who  sets  up  the  defense 
to  support   it  by  a  preponderance   of  the 
evidence.     The   same   principle   is   applied 
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with  respect  to  the  defense  of  self-defense, 
in  a  trial  for  murder,  in  Silvus  v.  State, 
22  Ohio  St.  90,  and  with  even  more  per- 
tinency, as  we  think,  in  Weaver  v.  State, 
24  Ohio  St.  584,  where  the  crime  charged 
was  malicious  shooting  ivith  intent  to  kill. 
These  cases  embody  the  settled  law  of  the 
state  on  the  questions  involved,  and  we 
perceive  no  reason  to  disturb  them. 

We  think  these  authorities  dispose  of  the 
question.  As  remarked  by  White,  J.,  in  the 
Silvus  Case,  referring  to  the  adoption  of 
the  opposite  rule,  *Vhat  is  recognized  in 
the  books  aa  a  defense  would  cease  to  be 
such  in  any  just  sense,  because  the  burden 
would  be  cast  on  the  state  of  disproving  its 
existence  in  order  to  support  the  indict- 
ment.*' The  case  at  bar  is  wholly  different 
from  that  of  an  a/t6f.  That  defense  re- 
lates to  the  claimed  denial  by  defendant  of 
any  participation  whatever  in  the  acts 
which  constituted  the  crime  charged,  while 
in  our  case  the  record  forecloses  against 
defendant  the  facts  of  his  presence  and  par- 
ticipation in  the  acts  which  constituted  the 
crime. 

Attention  is  called  to  Jones  v.  State,  51 
Ohio  St.  331,  38  N.  E.  70,  opinion  by  Brad- 
bury, J.,  and  it  is  strenuously  insisted  by 
counsel  for  defendant  that  it  rules  the  case 
at  bar  against  the  state.  As  first  blush  it 
might  seem  that  there  is  some  ground  for 
coimseVs  claim,  but  we  think  a  careful  ex- 
amination of  the  -case  dispels  that  impres- 
sion. The  accused  was  charged  with  mur- 
der, and  it  was  essential  to  a  conviction 
that  the  state  prove,  beyond  a  reasonable 
doubt,  the  intent  to  kill.  The  defendant 
requested  a  charge  embodying  the  propo- 
sition that  the  burden  of  proof  is  not  on 
the  defendant  that  the  gun  was  discharged 
by  accident,  but  the  state  must  establish 
beyond  a  reasonable  doubt  that  the  defend- 
ant deliberately  discharged  the  gun  with 
premeditation  and  motive,  before  the  jury 
could  convict.  The  material  element  of  the 
ruling  is  that,  where  the  state  has  shown 
that  the  death  was  the  result  of  design, 
the  notion  of  accident  is  necessarily  ex- 
cluded. That  which  is  designedly  accom- 
plished cannot,  in  the  very  nature  of 
things,  be  accidental.  Therefore,  when  the 
plaintiff  in  error  introduced  evidence  tend- 
ing to  prove  that  the  gun  was  accidentally 
discharged,  he  was  merely  controverting 
the  truth  of  the  averment  in  the  indict- 
ment that  it  was  purposely  discharged. 

To  sum  up  the  case,  it  stands  thus:  The 
record  shows  that  the  robber v  was  com- 
mitted  as  charged,  that  the  defendant  par- 
ticipated in  it,  and  is  therefore  guilty  as 
charged,  and  was  properly  convicted  unless 
he  produced  evidence  which  exculpated 
him;  that  is,  he  is  proven  guilty  of  doing 
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the  act.  The  usiial  presumption  follows. 
His  plea  is  not  that  he  did  not  participate 
in  the  robbery,  did  not  intend  to  do  the 
act,  but  that  his  intent  was  controlled  by 
an  outside  force,  viz.,  duress.  This  being 
an  affirmative  defense,  the  burden  of  prov- 
ing it  was  on  the  defendant,  and  the  trial 
court  did  not  err  in  refusing  to  put  that 
burden  on  the  state.  This  conclusion  re- 
quires a  reversal  of  the  judgment  of  the 
Circuit  Court  and  an  affirmance  of  that 
of  the  common  pleaa. 
Reversed. 

Davis,   Shanck,   Price,   Johnson,   and 
Donahue,  JJ.,  concur. 
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Appeal   —   juror   —   disallowing   chal- 
lenge —  effect. 

1.  Even  though  the  trial  court  may  im- 
properly overrule  a  challenge  for  cause  to  a 
juror,  yet,  if  the  defendant  peremptorily 
challenges  said  juror,  and  if  it  appears  that 
the  defendant  did  not  exhaust  all  of.  his  per- 
emptory challenges,  and  that  no  objection- 
able juror  was  forced  on  the  defendant,  the 
error  of  the  court  in  improperly  overruling 
such  challenge  will  be  harmless,  and  will 
not  be  ground  for  the  reversal  of  a  con- 
viction. 

Criminal  law  —  notice  as  to  witnesses. 

2.  (a)  The  constitutional  requirement 
thp.t  in  homicide  cases  the  defendant  shall 
i,e  furnished  at  least  two  days  before  the 
(•use  is  called  for  trial,  with  a  list  of  the 
witnesses  who  will  be  called  in  chief  to 
prove  the  allegations  of  the  indictment  or 
information,  together  with  their  postoflice 
addresses,  does  not  apply  to  witnesses  who 
are  called  to  testify  as  to  the  residence  of 
absent  witnesses  whose  names  have  been 
furnished  to  the  defendant,  and  to  the  fur- 
ther fact  that  such  witnesses  testified  in 
the  preliminary  examination  of  the  defend- 
ant, and  that  the  defendant  was  present, 
and  tliat  an  opportunity  was  afforded  him 
for  cross-examining  such  witnesses. 

(b)  It  is  the  duty  of  counsel  for  appel- 
lant in  their  briefs  to  clearly  set  forth  the 
ground  upon  which  they  rely  for  a  reversal, 
and  to  give  the  reasons  for,  and  the  authori- 

Headnotes  by  Fubman,  P.  J. 

Note.  ^  For  admissibility  in  criminal 
trial  of  testimony  given  upon  preliminary 
examination  by  witnesses  not  available  at 
time  of  trial,  see  note  to  State  v.  Heffer- 
nan,  25  L.R.A.(N.S.)  868. 
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ties  relied  upon  to  support,  the  objections 
which  they  make  to  any  matter  which  oc- 
curred in  the  trial  of  the  cause  in  the  lower 
court. 

(c)  The  constitutional  provision  which 
guarantees  to  a  defendant  the  right  to  be 
confronted  by  the  witnesses  against  him  is 
fully  complied  with  when  the  defendant  has 
had  the  opportunity  to  cross-examine  the 
said  witnesses  in  a  preliminary  trial  before 
a  justice  of  the  peace.  When  this  has  been 
done,  and  upon  a  subsequent  trial  of  the 
said  cause,  if  it  is  satisfactorily  proven  that 
such  witnesses  have,  since  the  former  trial, 
died,  become  insane,  left  the  state,  or  that 
their  whereabouts  cannot  with  due  diligence 
be  ascertained,  or  are  sick  and  unable  to 
testify,  the  testimony  of  such  witnesses  giv- 
en upon  said  former  trial  may  be  proven 
upon  the  subsequent  trial. 

Appeal  ^  exclasion  of  evidence  —  pro- 
duction. 

3.  When  a  defendant  seeks  a  reversal  in 
this  court  on  account  of  an  alleged  error 
on  the  part  of  the  trial  court  in  refusing  to 
admit  evidence  offered,  the  record  must  show 
what  this  offered  evidence  was,  so  that  this 
court  can  determine  as  to  whether  or  not 
it  was  material  and  proper  testimony,  and 
as  to  whether  or  not  the  defendant  was  in- 
jured by  its  exclusion. 

Same  —  degree  of  crime. 

4.  (a)  When  a  defendant  is  on  trial  for 
murder,  and  the  jury  under  proper  instruc- 
tions find  him  guilty  of  manslaughter,  this 
court  will  not  grant  a  new  trial  upon  the 
ground  that  the  defendant  should  have  been 
either  convicted  of  murder  or  acquitted. 

(b)  The  jury  have  the  absolute  right  to 
fix  the  degree  of  a  crime  of  which  a  defend* 
ant  is  convicted,  when  the  court  submits  to 
them  the  different  decrees;  and  this  court 
will  not  disturb  their  verdict  upon  the 
ground  that  they  have  found  the  defendant 
guilty  of  a  less  degree  of  offense  than  that 
which  the  evidence  establishes. 

(May  23,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  McCurtain 
County  convicl^ling  him  of  manslaughter. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   Spaulding  Sb  Carr  and   Arm- 
strong &  ^theridge  for  appellant. 
Mr.  Smith  C.  Matson  for  the  State. 

Furman,  P.  J.,  delivered  the  opinion  of 
the  court: 

First.  Appellant  complains  that  the  court 
erred  in  overruling  his  challenge  to  the 
juror  Monteith.  It  is  not  necessary  to  dis- 
cuss the  merits  of  this  challenge,  because 
the  record  shows  that  Monteith  did  not  sit 
on  the  jury,  and  the  record  fails  to  show 
that  appellant  had  exhausted  his  peremp- 
tory challenges,  or  was  forced  to  accept  any 
objectionable  jurymen  on  account  of  his 
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having  been  forced  to  use  a  peremptory 
challenge  on  Monteith.  Therefore,  even  if 
the  court  had  erred  in  overruling  appellant's 
objections  to  the  juror  Monteith,  appellant 
did  not  suffer  any  injury  thereby,  and 
therefore  cannot  now  be  heard  to  complain. 

Second.  Appellant's  second  assignment  of 
error  is  as  follows:  "The  court  erred  in 
admitting  the  testimony  of  Tom  Graham, 
Joseph  Barnes,  J.  J.  McLain,  and  the  pur- 
ported testimony  of  George  Sullivan  and 
Ida  Sullivan,  purported  to  have  been  taken 
at  the  preliminary  trial  of  plaintiff  in  er- 
ror." 

Appellant,  in  his  brief,  does  not  state  th(» 
grounds  upon  which  his  objections  were 
based  to  the  testimony  of  Tom  Graham, 
Joseph  Barnes,  and  J.  J.  McLain.  Therefore 
his  objections  to  the  testimony  of  these  wit- 
nesses has  been  waived.  This  court  has  of- 
ten stated  that  it  will  not  search  the  record 
trying  to  discover  errors  which  are  not  clear- 
ly set  out  in  the  brief  of  counsel  for  an  ap* 
pellant.  The  brief  for  an  appellant  should 
not  only  show  that  objections  were  made  to 
the  testimony  of  a  witness,  but  must  go 
further,  and  state  specifically  what  these 
objections  were,  and  give  the  reasons  for,  and 
the  authority  supporting,  the  objections 
made.  See  rule  4  of  the  criminal  court  of 
appeals  (1  Okla.  Crim.  Rep.  x.,  101  Pac. 
vii. ) .  When  this  is  not  done,  the  objections 
will  be  held  to  be  waived,  and  the  court  will 
not  hunt  for  reasons  why  the  objections 
should  have  been  sustained.  We  cannot  act 
in  the  double  capacity  of  counsel  for  either 
side  and  as  a  court. 

In  examining  the  record,  we  find  that 
the  objection  was  made  in  the  lower  court 
to  the  testimony  of  these  witnesses  upon 
the  ground  that  appellant  had  not  been 
served  with  their  names  and  postoffiee  ad- 
dresses two  days  before  the  case  was  called 
to  trial.  As  this  is  a  question  that  is  lia- 
ble to  arise  in  the  trial  of  any  homicide  case, 
we  will  waive  the  failure  of  appellant  to 
present  this  matter  in  the  brief,  and  will 
pass  upon  it  as  tliough  it  were  properly  pre- 
sented in  the  brief.  The  latter  part  of  §  20, 
art.  2,  of  the  Constitution,  is  as  follows: 
"At  least  two  days  before  the  case  is  called 
for  trial,  he  [defendant]  shall  be  furnished 
with  a  list  of  the  witnesses  that  will  be 
called  in  chief  to  prove  the  allegations  of 
the  indictment  or  information,  together  with 
their  postoffiee  addresses."  It  is  seen  upon 
its  very  face  that  this  provision  of  the  Con- 
stitution only  applies  to  witnesses  who  are 
called  in  chief  to  prove  the  allegations  of 
the  indictment  or  information.  This  does 
not  apply  to  either  of  the  witnesses  above 
named.  Neither  of  them  testified  to  a  sin- 
gle substantive  fact  in  the  most  remote  de- 
gree tending  to  prove  the  all^ations  con- 
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tained  in  the  indictment.  In  fact,  so  far  as 
this  record  goes,  neither  of  said  witnesses 
knew  anything  about  the  merits  of  this 
cause.  Their  testimony  was  simply  intro- 
ductory, for  the  purpose  of  showing  that 
George  Sullivan  and  Ida  Sullivan  could  not 
with  due  diligence  be  found  in  McCurtain 
county,  and,  when  last  heard  from,  they 
were  in  the  state  of  Arkansas,  and  there- 
fore beyond  the  jurisdiction  of  the  court, 
and  could  not  be  reached  by  its  process ;  and 
the  further  fact  that  there  was  a  prelimi- 
nary trial  of  this  defendant  before  a  justice 
of  the  peace  of  McCurtain  county,  wherein 
he  was  charged  with  the  murder  of  the  de- 
ceased, and  that  appellant  was  present  at 
said  preliminary  trial,  and  was  represented 
by  counsel,  and  was  offered  full  opportuni- 
ty to  cross-examine,  and  did  cross-examine, 
said  witnesses.  Their  testimony  was  sim- 
ply preliminary  to  the  introduction  of  the 
evidence  of  the  witnesses  so  examined  at 
said  preliminary  examination,  and  therefore 
said  witnesses  did  not  come  within  the  case 
described  in  the  Constitution. 

In  their  brief,  counsel  for  appellant  con- 
tends that  the  testimony  of  George  Sullivan 
and  Ida  Sullivan,  taken  before  J.  J.  McLain, 
justice  of  the  peace,  at  the  preliminary  ex- 
amination of  plaintiff  in  error,  and  which 
was  read  to  the  jury,  was  inadmissible  be- 
cause it  was  in  violation  of  %  20  of  article 
2  of  the  Constitution,  which  provides  that 
in  all  criminal  prosecutions  the  accused  shall 
be  confronted  by  the  witnesses  against  him, 
and  was  also  in  contravention  to  §  6489 
of  Snyder's  Compiled  Laws  of  Oklahoma  of 
1909,  which  provides  that  in  a  criminal  case 
the  defendant  is  entitled  to  be  confronted 
by  the  witnesses  against  him,  in  the  pres- 
ence of  the  court.  This  is  the  only  ob- 
jection which  counsel  for  appellant  present- 
ed in  their  brief  to  the  testimony  of  George 
Sullivan  and  Ida  Sullivan  given  upon  the 
preliminary  trial  of  appellant,  and  there* 
fore  it  is  the  only  objection  which  will  be 
considered  by  this  court. 

We  have  no  direct  statute  in  this  state 
with  reference  to  the  introduction  of  the  tes- 
timony of  a  witness  given  upon  a  former 
trial  of  the  case,  when  such  witness  has 
since  died  or  left  the  state,  or  for  any  rea- 
son is  beyond  the  jurisdiction  of  the  court, 
and  therefore  cannot  be  placed  upon  the  wit- 
ness stand.  Section  6494  of  Snyder's  Com- 
piled Laws  of  Oklahoma  of  1909  is  as  fol- 
lows: "The  procedure,  practice,  and  plead- 
ings in  th^  district  courts  of  this  state,  in 
criminal  actions  or  in  matters  of  criminal 
nature,  not  specifically  provided  for  in  this 
Code,  shall  be  in  accordance  with  the  pro- 
cedure, practice,  and  pleadings  of  the  com- 
mon law,  and  assimilated  as  near  as  may  be 
with  the  procedure,  practice,  and  pleadings 
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of  the  United  States  or  Federal  side  of  said 
court."  The  common  law  in  force  in  the 
United  States  can  only  be  found  in  text- 
books and  in  the  decisions  of  various  courts 
of  this  country.  We  must  therefore  look 
to  these  sources  to  see  as  to  whether  or  not 
the  objections  offered  by  counsel  for  appel- 
lant in  this  case  are  well  founded. 

There  is  no  higher  or  safer  authority  on 
the  subject  of  evidence  than  Mr.  Wigmore. 
In  our  judgment  he  has  made  the  clearest 
and  most  satisfactory  explanation  of  the 
reasons  which  support  the  constitutional 
and  statutory  provisions  upon  the  subject 
of  confrontation  that  we  have  found  in  the 
books.  In  §§  1396-1397,  2  Wigmore  on  Evi- 
dence, he  explains  thia  matter  as  follows: 
"It  is  generally  agreed  that  the  process  of 
confrontation  has  two  purposes,  a  main  and 
essential  one,  and  a  secondary  and  subor- 
dinate one.  (1)  The  main  and  essential 
purpose  of  confrontation  is  to  secure  the 
opportunity  of  cross-examination.  The  op- 
ponent demands  confrontation,  not  for  the 
idle  purpose  of  gazing  upon  the  witness,  or 
of  being  gazed  upon  by  him,  but  for  the  pur- 
pose of  cross-examination,  which  cannot  be 
had  except  by  the  direct  and  personal  put- 
ting of  questions,  and  obtaining  of  immedi- 
ate answers.  That  this  is  the  true  and  es- 
sential significance  of  confrontation  is  dem- 
onstrated by  the  language  of  counsel  and 
judges  from  the  beginning  of  the  hearsay 
rule  to  the  present  day.  .  .  .  Thus,  the 
main  idea  in  the  process  of  confrontation  is 
that  of  the  opportunity  of  cross-examination. 
The  former  is  merely  the  dramatic  feature, 
the  preliminary  measure,  appurtenant  to 
the  latter.  (2)  There  is^  however,  a  sec- 
ondary advantage  to  be  obtained  by  the 
personal  appearance  of  the  witness.  The 
judge  and  the  jury  are  enabled  to  obtain  the 
elusive  and  incommunicable  evidence  of  a 
witness's  department  while  testifying,  and 
a  certain  subjective  moral  effect  is  produced 
upon  the  witness.  .  .  .  This  secondary 
advantage,  however,  does  not  arise  from 
the  confrontation  of  the  opponent  and  the 
witness.  It  is  not  the  consequence  of  those 
two  being  brought  face  to  face.  It  ia  the 
witness's  presence  before  the  tribunal  that 
secures  this  secondary  advantage, — ^whieh 
might  equally  be  obtained  whether  the  op- 
ponent was  or  was  not  allowed  to  cross-ex- 
amine. In  other  words,  this  secondary  ad- 
vantage is  a  result  accidentally  associated 
with  the  process  of  confrontation,  whose 
original  and  fundamental  object  is  the  op- 
ponent's cross-examination.  The  question, 
then,  whether  there  is  a  right  to  be  con- 
fronted with  opposing  witnesses,  is  essen- 
tially a  question  whether  there  is  a  right 
of  cross-examination.  If  there  has  been  a 
cross-examination,  there  has  been  a  confron- 
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tation.  The  satisfaction  of  the  right  of 
cross-examination  (under  the  rules  exam- 
ined ante,  §§1371-1393)  disposes  of  any  ob 
jection  based  on  the  so-called  rigiit  of  con- 
frontation. Nevertheless,  the  secondary  ad- 
vantage, incidentally  obtained  for  the  tribu- 
nal by  the  witness's  presence  before  it, — 
the  demeanor  evidence, — is  an  advantag-^ 
to  be  insisted  upon  wherever  it  can  be  had. 
No  one  has  doubted  that  it  is  highly  desir- 
able, if  only  it  is  available.  But  it  is  mere- 
ly desirable.  Where  it  cannot  be  obtained, 
it  need  not  be  required.  It  is  no  essential 
part  of  the  notion  of  confrontation.  It 
stands  on  no  better  footing  than  other  evi- 
dence to  which  special  value  is  attached; 
and,  just  as  the  original  of  a  document 
(ante,  §  ll92),  or  a  preferred  witness 
(ante,  §  1308),  may  be  dispensed  with  in 
case  of  unavailability,  so  demeanor  evidence 
may  be  dispensed  with  in  a  similar  necessi- 
ty. Accordingly,  supposing  that  the  indis- 
pensable requirement  of  cross-examination 
has  been  satisfied,  the  only  remaining  in- 
quiry is  whether  the  demeanor  evidence,  to 
be  obtained  by  the  witness's  production  be- 
fore the  tribunal,  is  available.  This  in- 
quiry— the  conditions  of  unavailability  of 
demeanor  evidence  by  reason  of  death,  ill- 
ness,  and  the  like — remains  now  to  be  made. 
But  first  the  effect  must  be  considered  of 
the  constitutional  sanction  in  the  United 
States  of  the  principle  of  confrontation;  for 
this  has  often  erroneously  affected  the  ju- 
dicial attitude  towards  demeanor  evidence. 
In  the  United  States  most  of  the  Constitu- 
tions have  given  i.  permanent  sanction  to 
the  principle  of  confrontation  by  provisions 
requiring  that  in  criminal  cases  the  accused 
shall  be  'confronted  with  the  witnesses 
against  him,'  or  'brought  face  to  face'  with 
them.  The  question  thus  arises  whether 
these  constitutional  provisions  affect  the 
common-law  requirement  of  confrontation, 
otherwise  than  by  putting  it  beyond  the  pos- 
sibility of  abolition  by  an  ordinary  legisla- 
tive body.  The  only  opening  for  argument 
lies  in  the  circumstance  that  these  brief  pro- 
visions are  unconditional  and  absolute  in 
form;  t.  «.,  they  do  not  say  that  the  ac- 
cused  shall  be  confronted  'except  when  the 
witness  is  deceased,  ill,  out  of  the  jurisdic- 
tion, or  otherwise  unavailable,'  but  impera- 
tively prescribe  that  he  'shall  be  confronted.' 
Lij)on  this  featuie  the  argument  has  many 
times  been  founded  that,  although  the  ac- 
cused has  had  the  fullest  benefit  of  cross- 
examining  a  witness  now  deceased  or  other- 
wise unavailable,  nevertheless,  the  witness's 
presence  before  the  tribunal  being  constitu- 
tionally indispensable,  his  decease  or  the 
like  is  no  excuse  for  dispensing  with  his 
presence.  That  this  argument  is  unfound- 
ed cannot  be  doubted;  and  the  answer  to  it 
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may  be  put  in  several  forms:  (1)  There 
never  was  at  common  law  any  recognized 
right  to  an  indispensable  thing  called  con- 
frontation, as  distinguished  from  cross-ex- 
amination. There  was  a  right  to  cross-ex- 
amination as  indispensable,  and  that  right 
was  involved  in  and  secured  by  confronta- 
tion. It  was  the  same  right  under  different 
names.  This  much  is  clear  enough  from  the 
history  of  the  hearsay  rule  (ante,  §  1364), 
and  from  the  continuous  understanding  and 
exposition  of  the  idea  of  confrontation 
(ante,  §  1395).  It  follows  that,  if  the  ac- 
cused has  had  the  benefit  of  cross-exami- 
nation, he  has  had  the  very  privilege  se- 
cured to  him  by  the  Constitution."  He  cites 
a  great  number  of  American  and  English 
cases  as  sustaining  the  doctrine  announced. 
We  have  often  examined  the  citations  made 
by  Mr.  Wigmore,  and,  having  invariably 
found  them  to  be  accurate,  we  are  disposed 
to  accept  his  statements  and  citations  with 
reference  to  these  authorities  as  being  cor- 
rect. In  §  1308  he  says:  "In  dealing  with 
depositions  and  former  testimony,  our 
courts  have  almost  unanimously  received 
them  in  criminal  prosecutions  as  not  being 
obnoxious  to  the  constitutional  provision.** 
In  §  1404  he  says:  ''Where  the  witness  is 
out  of  the  jurisdiction,  it  is  impossible  to 
compel  his  attendance,  because  the  proces>s 
of  the  trial  court  is  of  no  force  without  the 
jurisdicton,  and  the  party  desiring  his  tes- 
timony is  therefore  helpless." 

In  Underbill  on  Criminal  Evidence,  2d  ed. 
§  265,  we  find  the  following:  "If  the  accused 
has  once  enjoyed  his  right  to  confront  wit- 
nesses, his  constitutional  right  to  meet  the 
witnesses  against  him  face  to  face  is  not 
violated  bv  the  admission  of  the  testimony 
of  such  a  witness  who  is  absent  at  a  subse- 
quent trial."  In  the  case  of  Sullivan  v. 
State,  6  Tex.  App.  337,  338,  32  Am.  Rep. 
680,  that  court  said:  "The  next  important 
inquiry  is.  Was  it  competent  for  the  stati* 
to  prove,  under  the  circumstances  disclosed 
by  the  record,  what  the  witness  Dean  had 
testified  to  before  the  examining  court?  The 
Constitution  (art.  1,  §  10,  of  the  Bill  of 
Rights)  declares  that  'in  all  criminal  pros- 
ecutions' the  accused  'shall  be  confronted 
with  the  witness  against  him.'  The  C-ode 
of  Criminal  Procedure,  art.  24,  provides  that 
'the  defendant  upon  a  trial  shall  be  con- 
fronted with  the  witnesses,  except  in  certain 
cases,  provided  for  in  this  Code,  when  dep- 
ositions have  been  taken.'  In  treating  of 
constitutional  provisions  similar  to  the  one 
above  set  out.  and  found  in  all  the  Con- 
stitutions of  the  several  states  and  in  that 
of  the  United  States,  Mr.  Cooley  lays  down 
as  the  correct  rule,  deducible  from  the  au- 
thoritieSi   and   which  w^  adopt  as  correct, 


]011. 


WARREX  V.  STATE. 


1126  • 


the  following:  'The  testimony  for  the  peo- 
ple in  criminal  cases  can  only  as  a  gener- 
al rule,  be  given  by  witnesses  who  are  pres- 
ent in  court.  The  defendant  is  entitled  to  bo 
confronted  with  the  witnesses  against  him; 
and  if  any  of  them  be  absent  from  the  com- 
monwealth, so  that  their  attendance  can- 
not be  compelled,  or  if  they  be  dead,  or 
have  become  incapacitated  to  give  evidence, 
there  is  no  mode  by  which  their  statements 
a^^ainst  the  prisoner  can  be  used  for  his  con- 
viction. The  exceptions  to  this  rule  are  of 
cases  which  are  excluded  from  its  reasons 
by  their  peculiar  circumstances;  but  they 
are  far  from  numerous.  If  the  witness 
was  sworn  before  an  examining  magistrate, 
or  before  a  coroner,  and  the  accused  had  an 
opportunity  then  to  examine  him;  or  if 
there  were  a  former  trial  on  which  he  wan 
sworn,  it  seems  allowable  to  make  use  of 
his  deposition,  or  of  the  minutes  of  his  ex- 
amination, if  the  witness  has  since  deceased, 
or  is  insane,  or  sick  and  unable  to  testify, 
or  has  been  summoned,  but  appears  to  have 
been  kept  away  by  the  opposite  party.*  Coo- 
ley,  Const.  Lira.  •*  363,  364.  Agreeably  to 
Mr.  Greenleaf,  *upon  the  question  whether 
this  kind  of  evidence  is  admissible  in  any 
other  contingency  except  the  death  of  the 
witncHs  there  is  some  discrepancy  among 
American  authorities.'  1  Greenl.  £v.  §  163, 
note,  "i'he  rule  in  the  text  appears  to  be 
that,  *when  the  testimony  was  given  un- 
der oath,  in  a  judicial  proceeding  in  which 
the  adverse  litigant  was  a  party,  and  where 
he  had  the  power  to  cross-examine,  and  was 
legally  called  upon  so  to  do.  the  great  and 
ordinary'  test  of  truth  being  no  longer  want- 
ing, the  testimony  so  given  is  admitted  af- 
ter the  decease  of  the  witness,  in  any  suit 
between  the  same  parties.  It  is  also  re- 
ceived if  the  witness,  though  not  dead,  is 
out  of  the  jurisdiction,  or  cannot  be  found 
after  diligent  search,  or  is  insane,  or  sick 
and  unable  to  testify,  or  has  been  sum- 
moned, but  appears  to  have  been  kept  away 
by  the  adverse  party.  But  testimony  thus 
offered  is  open  to  all  the  objections  which 
miglit  be  taken  if  the  witness  were  person- 
ally present.' "  In  the  case  of  Com.  v. 
Cleary,  on  page  39  of  148  Pa.,  23  Atl.  1112, 
the  supreme  court  of  that  state  said: 
"Where,  upon  a  subsequent  trial,  the  wit- 
ness is  dead,  or  beyond  the  jurisdiction 
of  the  court,  there  seems  no  good  reason 
why  his  testimony  taken  upon  the  former 
trial,  and  clearly  proved,  should  not  be  ad- 
mitted. To  deny  this  right  would  in  many 
instances  seriously  interfere  with  the  ad- 
ministration of  justice,  if  not  wholly  de- 
feat it.  The  defendant  is  not  injured  in 
such  case,  because  he  has  been  brought  face 
to  face  with  the  witness,  and  has  cross-ex- 
amined him  when  the  testimony  was  taken. 
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In  Brown  v.  Com.  73  Pa.  321,  13  Am.  Rep. 
740,  it  appeared  that  on  the  preliminary 
hearing  before  the  committing  magistrate, 
the  defendant  and  his  counsel  being  present, 
a  witness  was  examined  whose  testimony 
was  taken  down  by  defendant's  counsel,  and, 
the  witness  having  died  before  the  trial, 
the  notes  of  his  evidence,  proved  by  the 
counsel  under  oath,  were  offered  in  evidence, 
objected  to,  and  admitted.  It  was  con- 
tended that  by  the  Constitution  of  this 
state  the  defendant  was  entitled  to  meet  the 
witness  face  to  face.  It  was  held  by  this 
court  in  an  elaborate  opinion  by  Chief  Jua- 
tice  Read,  that  the  notes  of  the  hearing  be- 
fore the  magistrate  were  properly  admit- 
ted. The  question  was  so  elaborately  dis- 
cussed in  that  case  that  no  further  refer- 
?nce  to  it  is  needed.*' 

In  the  case  of  Lucas  v.  State,  06  Ala.  61, 
11  So.  216,  the  supreme  court  of  Alabama 
said:  "At  a  preliminary  examination  of 
the  defendant,  Dock  Tilley  was  examined  as 
a  witness  by  the  state,  and  his  testimony 
was  reduced  to  writing.  On  the  trial,  after 
the  indictment.  Dock  Tilley  was  absent,  and, 
against  the  objections  of  the  defendant,  his 
testimony  as  given  on  the  preliminary  ex- 
amination was  admitted  against  him.  The 
rule  in  such  cases  is  that  if  a  witness  dies, 
or  becomes  insane,  or  has  gone  beyond  the 
jurisdiction  of  the  state  permanently,  or 
for  such  an  indefinite  time  that  his  return 
is  merely  contingent  or  conjectural,  the  tes- 
timony of  such  witness  may  be  proven  on  a 
subsequent  trial.  Pruitt  v.  State,  02  Ala. 
n,  9  So.  406;  1  Greenl.  Ev.  14th  ed.  H  163, 
and  note;  Lowe  v.  State,  86  Ala.  52,  6 
So.  435;'  South  V.  State,  86  Ala.  617,  6  So. 
52;  Perry  v.  State,  87  Ala.  30,  6  So.  425." 

In  the  case  of  State  v.  Walton,  53  Or.  562, 
99  Pac.  433,  101  Pac.  389,  102  Pac.  173,  the 
supreme  court  of  Oregon  said :  "The  Consti- 
tution (§  11,  art.  1)  provides  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  *to  meet  the  witnesses  face  to  face,' 
and  it  is  contended  that  the  admission  of 
the  testimony  of  the  witnesses  Johnson  and 
Tlogeboom,  given  on  the  former  trial  of  the 
accused,  was  an  infringement  of  this  right. 
The  Constitution  of  the  United  States,  and 
of  most  states  of  the  Union,  contains  simi- 
lar provisions,  and  the  general,  if  not  the 
universal,  holding  of  the  courts  is  that  their 
essential  purpose  is  to  secure  to  an  accused 
the  right  of  cross-examination,  and,  if  he 
has  once  enjoyed  that  right,  no  constitution- 
al ^privilege  is  violated  by  the  admission  of 
the  testimony  of  such  a  witness,  who  is  dead 
or  absent  from  the  state,  at  a  subsequent 
trial.  Underbill,  Crim,  Ev.  §  255;  2  Wig- 
more,  Ev.  §  l.'?97;  State  y.  Nelson,  68  Kan. 
566,  75  Pac.  605,  1  A.  &  E.  Ann.  Cas.  468; 
People  V.  Dowdigan,  67  Mich.  95,  38  N.  W. 
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020;  State  v.  Byers,  16  Mont.  565,  41  Pac. 
708;  Territory  v.  Evans,  2  Idaho,  651,  7 
L.R.A.  646,  23  Pac.  232;  Marler  v.  State, 
67  Ala.  55,  42  Am.  Rep.  05;  State  ▼.  Mc- 
O'Blenis,  24  Mo.  402,  69  Am.  Dec.  435; 
State  Vi  King,  24  Utah,  482,  91  Am.  St.  Rep. 
808,  68  Pac.  418;  note  in  61  Am.  St.  Rep. 
886."  This  question  has  been  previously 
passed  upon  by  this  court  in  the  case  of 
Hawkins  v.  United  States,  3  Okla.  Crim. 
Rep.  660,  108  Pac.  565.  This  court  there 
said:  '*Under  the  decisions  of  the  supreme 
court  of  Arkansas,  where  the  defendant  has 
been  confronted  with  a  witness  in  a  former 
trial  of  the  same  cause,  whether  before  a 
coroner  or  justice  of  the  peace  sitting  as  an 
examining  magistrate,  or  upon  an  appli- 
cation for  bail,  or  upon  a  trial  in  the  circuit 
court,  and  where  the  witness  testified  under 
oath,  and  an  opportunity  for  cross-exami- 
nation was  afforded  the  defendant,  the  testi- 
mony given  by  such  witness  on  such  former 
trial  may  be  proved  in  the  final  trial  as  sec- 
ondary evidence,  if  it  is  first  satisfactorily 
proven  that  the  witness  has  since  died,  be- 
come insane,  left  the  state,  or  that  his 
whereabouts  cannot  with  due  diligence  be 
ascertained,  or  that  he  is  sick  and  unable  to 
testify." 

Applying  the  principles  above  enunciated 
to  the  case  at  bar,  we  find  that  it  was  prov- 
en to  the  satisfaction  of  the  trial  court 
that  the  whereabouts  of  the  witnesses 
George  Sullivan  and  Ida  Sullivan  could  not 
with  due  diligence  be  ascertained,  and  that 
when  they  were  last  heard  from,  they  were 
in  the  state  of  Arkansas.  The  trial  court 
having  found  these  facts,  and  there  being 
evidence  in  the  record  supporting  this  find- 
ing, we  cannot  disturb  his  decision  upon  this 
question.  It  was  also  proven  that  George 
Sullivan  and  Ida  Sullivan  testified,  on  the 
30th  day  of  July,  1908,  before  J.  J.  Mc- 
Lain,  a  justice  of  the  peace  for  McCurtain 
county,  Oklahoma,  in  this  case,  when  this 
defendant  was  having  his  preliminary  trial 
before  said  justice,  charged  with  the  mur- 
der of  A.  L.  Lamb,  and  that  this  defendant 
was  present  at  said  trial,  and  was  represent- 
ed by  counsel,  and  upon  said  trial  both  of 
the  said  witnesses  were  fully  cross-exam- 
ined by  counsel  for  appellant.  Under  these 
conditions,  we  think  that  the  trial  court  did 
not  err  in  permitting  the  testimony  given 
by  said  witnesses  upon  said  examining  trial 
to  be  read  to  the  jury.  Counsel  for  appel- 
lant cite  the  case  of  James  Watkins  v. 
United  States,  5  Okla.  729,  50  *Pac.  68. 
An  examination  of  that  case  shows  that  it 
is  not  in  point.  Watkins  was  on  trial 
charged  with  the  offense  of  perjury.  The 
United  States  was  plaintiff,  and  James 
Watkins  was  defendant.  He  offered  in  evi- 
dence the  depositions  of  one  John  A.  Wat- 
34  L.R.A.(N.S.) 


kins  and  one  Ardill  R.  Johnson,  taken  in  a 
civil  suit  wherein  John  A.  Watkins  was 
plaintiff,  and  Chas.  £.  Schofield  was  the 
defendant.  These  depositions  were  by  the 
trial  court  excluded,  and,  Watkins  being 
convicted  of  perjury,  upon  appeal  the  su- 
preme court  of  Oklahoma  territory  sus- 
tained the  ruling  of  the  lower  court,  and 
excluded  the  depositions.  In  the  Watkins 
Case  the  depositions  offered  were  not  taken 
in  the  same  case  between  the  same  parties, 
and  the  United  States  was  not  represented, 
and  could  not  have  been  represented,  when 
said  depositions  were  taken.  They  were 
therefore  properly  held  to  be  inadmissible, 
and  that  case  has  no  relation  whatever  to 
the  case  before  us. 

Third.  The  third  assignment  of  error  is 
as  follows:  "The  court  erred  in  refusing 
to  admit  the  testimony  offered  by  the  ap- 
pellant showing  the  cause  of  the  ill  feeling 
that  existed  between  him  and  the  deceased." 
No  effort  was  made  in  the  brief  of  appel- 
lant or  in  the  case  made  to  show  what  facts 
he  desired  to  prove  which  were  excluded  bv 
the  judge.  In  the  case  of  Price  v.  State,  1 
Okla.  Crim.  Rep.  375,  98  Pac.  455,  this  court 
said:  "Defendant  complains  of  the  action 
of  the  trial  court  in  sustaining  objections  to 
questions  propounded  to  his  witnesses,  but 
the  record  does  not  show,  except  inferential- 
ly,  the  facts  which  defendant  expected  to 
prove  by  the  witnesses,  if  they  had  been 
permitted  to  answer  the  questions  to  which 
objections  were  sustained.  In  the  absence 
of  such  showing  in  the  record,  this  court 
cannot  review  the  rulings  of  the  trial  court, 
or  hold  that  material  error  was  committed 
in  the  rejection  of  competent  testimony.  In 
order  to  avoid  mistakes,  the  jury  should 
have  been  withdrawn,  and  the  court  should 
have  heard  the  testimony.  Then  the  record 
should  have  shown  what  the  rejected  evi- 
dence was.  This  court  would  then  have  been 
in  a  position  to  pass  intelligently  upon  the 
question.  As  this  record  stands,  we  cannot 
say  that  the  court  committed  material  error 
in  the  ruling  complained  of."  Passing  upon 
this  very  question  in  the  case  of  White  v. 
State,  4  Okla.  Crim.  Rep.  160,  161,  111  Pac. 
1017,  1018,  this  court  said:  "When  the  de- 
fendant attempts  to  prove  threats  made 
against  him,  and  objections  to  the  questions 
asked  the  witness  are  sustained,  it  is  the 
duty  of  counsel  for  the  defendant  to  in- 
corporate in  the  record  a  statement  as  to 
what  he  expects  to  prove  by  the  witness  if 
allowed  to  testify.  This  court  could  then 
be  in  a  condition  to  determine  as  to  whether 
or  not  such  offered  evidence  was  material 
and  proper.  To  reverse  a  case  simply  be- 
cause a  witness  was  not  permitted  to  an- 
swer a  question,  wheii  there  is  no  showing 
in  the  record  that  such  answer  would  hare 
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been  faTorable  to  the  defendant,  is  to  trifle 
with  the  law.    We  have  no  means  of  know- 
ing what  the  answers  would  have  been,  and 
therefore  cannot  see  whether  the  defendant 
was  deprived  of  material  testimony.     Sup- 
pose this  cause  was   reversed  because  the 
trial  court  refused  to  permit  the  witness  to 
answer  the  questions  which  were  asked  him, 
and  upon  a  second  trial  the  court  finds  that 
the  answers  to  such  questions  were  not  ma* 
terial,   it  is  clear  that  the  action  of  the 
court  in  reversing  the  cause  would  be  unjust 
to   the  state.     It  is  a  very  easy  matter, 
when  objections  to  questions  are  sustained, 
for  counsel  for  the  defendant  to  write  out 
what  answers  they  expect  to  obtain  from 
the  witness,  and  hand  it  to  the  trial  court, 
and  have  it  incorporated  in  the  record  as  a 
part  of  the  case.  We  could  then  intelligent- 
ly pass  upon  the  questions  as  to  whether  or 
not  the  defendant  was  injured  by  the  refusal 
of  the  oourt  to  admit  this  testimony.    The 
writer   of   this   opinion    remembers   a   case 
which  was  reversed  on  account  of  the  failure 
ot  the  trial  court  to  allow  a  witness  to  an- 
swer certain  questions  as  to  what  the  de- 
ceased had  said.    Upon  the  second  trial  the 
same  questions  were  propounded  to  the  wit- 
ness, and  he  replied:   'He  didn't  say  noth- 
ing.'    Had  this   answer  been   incorporated 
in  the  first  record,  the  reversal  and  delay  of 
a  second  trial  would  have  been  avoided.  The 
better  practice  would  be  to  have  the  jury 
retire,  and  let  the  court  hear  what  answers 
the  witness  would  make.     This  should  be 
incorporated  in  the  record.    Then  the  mat- 
ter could  be  intelligently  passed  upon  both 
in  the  trial  court  and  in  this  court.    Nei- 
ther counsel  for  the  state  nor  for  a  defend- 
ant should  be  permitted  to  make  oral  state- 
ments in   the   presence  of  the   jury   as   to 
what  evidence  they  desire  to  introduce  in 
reply    to    questions    which    have    been    ob- 
jeieted  to.    This  is  a    very  unfair  and  dan- 
gerous     practice.     Improper      impressions 
m«y  thereby  be  made  upon  the  minds  of 
the   jurors   which   cannot  be   effaced."     So 
for  as  the  brief  of  counsel  for  appellant  and 
the  record  in  this  case  go,  there  is  nothing 
to   show    that    appellant   was    deprived    of 
any  material  or  competent  testimony  by  the 
ruling  of   the   court.     The  presumption   is 
that  all  proceedings  of  the  trial  court  were 
regular;   and  if  the  defendant  desires  this 
court   to  review   any   rulings   of   the   trial 
court,  the  burden  is  on  him  to  show  that 
siich  ruling  was  erroneous. 

Fourth.  The  fourth  assignment  of  error 
ii  that  "the  court  erred  in  giving  the  jury 
a>\  instruction  on  manslaughter."  Counsel 
fo7  appellant  does  not  complain  that  the 
jury  were  improperly  instructed  on  the 
subject  of  manslaughter,  but  their  conten- 
tion is  that  he  should  have  been  convicted 
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of  murder,  or  that  he  should  have  been  ac- 
quitted. We  agree  with  counsel  for  the  ap- 
pellant in  the  statement  that  there  is  evi- 
dence in  this  record  which  would  sustain  a 
verdict  for  murder,  but  there  is  also  testi- 
mony which  shows  that  appellant  was 
laboring  under  the  most  intense  excitement 
and  passion  at  the  time  of  the  fatal  diffi- 
oalty.  The  testimony  shows  tliat,  after 
appellant  had  shot  and  killed  the  deceased, 
appellant  fired  a  shot  at  George  Sullivan, 
who  had  taken  no  part  in  the  difficulty,  and 
who  was  running  away  from  the  scene  of 
the  homicide;  and  that  appellant  then 
picked  up  a  Winchester  and  attempted  to 
shoot  Hard  is  Lamb,  a  son  of  the  deceased, 
who  had  taken  no  part  whatever  in  the 
difiiculty,  and  that  he  would  have  shot  said 
Hard  is  L4imb  if  he  had  not  been  stopped 
by  a  bystander. 

Defendant  himself  testified  that  before 
the  fatal  shot  was  fired,  the  deceased 
grabbed  at  the  gun  or  beard  of  the  defend- 
ant, and  that  the  deceased  caught  the  de- 
fendant by  the  beard,  and  that  deceased 
had  cursed  and  abused  the  defendant  be- 
fore doing  this.  In  the  light  of  this  testi- 
mony, the  jury  may  have  decided  that  the 
defendant  was  laboring  under  such  intense 
excitement  and  passion  at  the  time  that 
he  fired  the  fatal  shot  as  to  reduce  the  of- 
fense from  murder  to  manslaughter.  It  is 
true  that  this  may  be  considered  as  rather 
a  strained  construction  to  place  upon  the 
evidence;  yet  it  is  a  possible  and  legitimate 
deduction  to  be  drawn  from  the  evidence, 
and  the  court  therefore  did  not  err  in  saib- 
mitting  this  issue  to  the  jury.  But  let 
that  be  as  it  may,  the  defendant  cannot  be 
heard  to  complain  that  he  has  been  con- 
victed of  a  less  offense  than  the  one  which 
he  actually  committed. 

In  the  case  of  State  v.  Lindsey,  19  Nev. 
50,  3  Am.  St.  Rep.  778,  780,  6  Pac.  823. 
the  supreme  court  of  Nevada  has  expressed 
our  views  upon  this  question:  "But  sup- 
pose the  jury,  in  charity  for  the  faults  and 
weakness  of  the  human  race,  sympathy  for 
the  prisoner,  or  any  other  mistaken  view 
of  the  law  or  the  facts,  lessens  the  offense 
to  murder  in  the  second  degree,  is  the  pris- 
oner to  go  free?  Does  not  the  ckse  stand 
precisely  upon  the  same  plane  as  a  verdict 
of  murder  in  the  second  degree  in  any  case 
not  enumerated  in  the  statute,  where  there 
is  a  wilful,  deliberate,  and  premeditated 
killing?  Is  it  not  as  much  the  duty  of  the 
jury  in  such  a  case  to  find  the  prisoner 
guilty  of  murder  in  the  first  degree,  as  in 
the  cases  specially  enumerated  in  the  stat- 
ute? Suppose  the  jury  in  such  a  case, 
where  the  evidence  is  positive,  clear,  plain, 
and  satisfactory*^  bevond  a  reasonable  doubt, 
re*xardles8  of  all  the  testimony,  and  In  vio- 


ii2d 


OKLAHOMA  ClUMlKAL  COURT  OF  APPEALS. 


Mat, 


lation  of  the  well-settled  principles  of  law, 
should  find  the  prisoner  guilty  of  murder 
in  the  second  degree,  would  the  prisoner  be 
entitled   to  a   new   trial   upon   the  ground 
that  the  verdict  is  against  the  evidence?  Is 
it  not  a  fact  that  juries  frequently  render 
just  such   verdicts,   and  the   result  cannot 
be    accounted   for   upon   any    theory    other 
than    that    of    a    compromise    of    opinion? 
Why   should    such    verdicts    be   allowed    to 
stand?     The  answer  is  plain.     The  reason 
is  that  the  statute  leaves  the  question  of 
degree  to  be  settled  by  the  verdict  of  the 
jury.     A  verdict  finding  the  prisoner  guilty 
of   murder   without  mentioning  the   degree 
would  be  a  nullity.     In  State  v.  Rover,  10 
Nev.    388,    21    Am.    Rep.    745,    this    court, 
referring    to    the    statute    which    we    have 
quoted,  said:     'By  this  statute,  murder  is 
divided   into   first   and   second   degrees,   de- 
pending upon  the  particular  circumstances 
in    which    the    crime    is    committed;     and 
whether  it  be  of  the  first  or  second  degree 
is  a  fact  to  be  specially  found  from  the  evi- 
dence   adduced,    without    reference    to    any 
special   facts   which   may  be  stated   in  the 
indictment.     In   case   of   a   trial,   the   jury 
before  whom  the  trial  is  had^  if  they  find 
the  defendant  guilty,  are   required  to  find 
this  fact,  and  to  designate  by  their  verdict 
whether  their  guilt  be  of  the  first  or  sec 
ond  degree;  and,  in  case  of  a  plea  of  con- 
fession, the  court  is  required  to  determine 
this  question  of  fact  by  the  examination  of 
witnesses  in  open  court.     It  is  therefore  ap- 
parent from  the  plain   and  positive  provi- 
sions of  the  statute  that  a  verdict  which 
fails  to  designate  the  degree  of  murder  of 
which   the   jury   find   the   defendant   guilty 
is  so  fatally  defective  that  no  judgment  or 
sentence  can   be   legally   pronounced    there- 
on.'    10  Nev.  391.     A  judge  should  always 
inform   the   jury  of  the   degree   which   the 
law  attaches  to  murder,  by  whatever  means 
the  crime  mav  have  been  committed;   but 
in  every  case  it  is  the  province  of  the  jury, 
if  the   prisoner   is   found   guilty,   to   deter- 
mine and   fix  the  degree  by  their  verdict, 
and  the  courts  cannot  deprive  the  jury  of 
their    right   to   fix    the   degree    by    impera- 
tively   instructing   them,    in    a    case   where 
the  crime  was  committed  by  administering 
poison    (or  in  any  other  case),  that  if  they 
find  the  prisoner  guilty,  they  must  find  him 
guilty  of  murder  in  the  first  degree.     Rob- 
bins  v.  State,  8  Ohio  St.  193;  Bcaudien  v. 
State,  8  Ohio  St.  638;   Rhodes  v.  Com.  48 
Pa.  398;   Lane  v.  Com.  69  Pa.  375;   Shaflf- 
ner  v.  Com.  72  Pa.  61,   13  Am.  Rep.   649. 
Wharton,  in  discussing  the  degrees  of  mur- 
der, says:     *But  however  clear  may  be  the 
distinction  between  the  two  degrees,  juries 
not   infrequently    make    use    of   murder    in 
the  second   degree   as  a   compromise,   when 
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they  think  murder  has  been  committed,  but 
are    unwilling,    in    consequence    of   circum- 
stances   of    mitigation,    to    expose    the    de- 
fendant to  its  full  penalties.'     2  Wharton, 
Crim.  Law,  §  1112.     In  Rhodes  v.  Com.  48 
Pa.  398,  the  court  said:     'Under  proper  in- 
structions from   the  bench,   it  is  not  only 
the  right  of  the  jury  to  ascertain  the  de- 
gree, but  it  is  the  right  of  the  accused  to 
have   it   ascertained   by   them.     ...     No 
doubt  cases  of  murder  in  the  first  degree 
have   been    found   in   the   second,   but   this 
must  have  been  anticipated  when  the  stat- 
ute was  framed,  and  has  certainly  been  ob- 
served under  its  operation,  and  yet  it  has 
remained  upon  our  statute  book  since  1794 
unaltered    in    this    regard.      Possibly,    the 
very  distinction  of  degrees  was  invented  to 
relieve  such  jurymen's  consciences  as  should 
be    found    more    tender   on   the   subject   of 
capital   punishment,   than   on  their   proper 
duties    under    evidence.      Many    men    hav*^ 
probably  been  convicted  of  murder  in   the 
second    degree    who,    really    guilty    of    the 
higher  crime,   would  have  escaped  punish- 
ment altogether  but  for  this  distinction  in 
degrees  so  carefully  committed  by  the  stat- 
ute to  juries.'     The  jury  have  the  undoubt- 
ed power  to  fix  the  crime  in  the  second  de- 
gree when  it  ought,  under  the  law  and  the 
facts,   to   be   fixed   in   the  first.     'We   need 
not  speculate  why  it  was  so  provided.     It 
is  sufficient  that  it  is  so  written,  and  we 
cannot   change,    alter,    or  ^depart   from    it.' 
Lane  v.   Com.   59   Pa.   375.     Our  attention 
has  not  been  called  to   any   case  where  a 
verdict  of  murder  in  the  second  degree  has 
been   set  aside  upon   the  ground   that   the 
testimony  was  such  as  to  make  the  crime 
murder   in   the   first   degree.     But,   on   the 
other    hand,    the    direct    question    involved 
in  this  case  has  been  decided  adversely  to 
appellant.     State  v.  Dowd,   19   Conn.   3S8; 
Lane  v.    Com.   supra.     In   the   latter   case 
the  court  said:     'It  has  never  yet  been  de- 
cided   in    Pennsylvania   that    a    verdict    of 
murder  in  the  second  degree  might  not  be 
given  in  a  case  of  murder  by  poison.    Tliat 
it  may  be  given  is  as  unquestionable  as  t&e 
power  of  the  jury  is  under  the  act  to  give 
it,  and   impossible  for  the  court  to  refuse 
it.*     If  the  jury  fix  the  crime  at  murder  in 
the  second  degree,  in  a  case  where  the  law 
and  the  facts  make  it  murder  in  the  first 
degree,  it  is  an  error  in  favor  of  the  pris- 
oner, of  which  the  law  will  not  take  any 
cognizance,  and  of  which  the  prisoner  ought 
not  to  complain." 

Mr.  Bishop's  New  Criminal  Procedure, 
vol.  2,  §  596,  is  as  follows:  "The  jury 
have  the  absolute  power  to  fix  the  degree, 
as,  if,  in  the  opinion  of  the  court,  which 
it  should  state  for  their  guidance,  the  evi- 
dence proves,  however  conclusively,  the  first 
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degree,  tbey  can  still  return  a  verdict  for 
the  second.  The  defendant  has  no  ground 
of  complaint.  Of  course,  the  proofs  must 
establish  murder  of  one  sort  or  the  other." 

In  the  case  of  Jordan  v.  State,  22  Ga. 
558,  the  supreme  court  declined  to  grant  a 
new  trial  when  a  defendant  had  been  found 
guilty  of  manslaughter,  although  in  the 
opinion  of  the  court  he  was  clearly  guilty 
of  murder.  In  tlie  case  of  Fagg  v.  State, 
50  Ark.  508,  8  S.  W.  830,  the  supreme 
court  of  that  state  said:  "It  is  contended 
by  the  appellant  that  tlie  evidence  adduced 
at  the  trial  leads  to  but  one  of  two  conclu- 
sions,— that  is,  that  the  killing  was  mur- 
der in  the  first  degree  or  justifiable  homi- 
cide,— and  therfore  that  the  jury  could  not 
legally  return  a  verdict  of  manslaughter. 
Conceding  the  premises  to  be  correct,  the 
conclusion  does  not  follow.  Where  the  evi- 
dence and  the  instructions  of  the  court  de- 
mand a  verdict  of  murder,  but  the  jury 
finds  manslaughter,  there  is  no  alternative 
but  to  sentence  the  prisoner  accordingly. 
2  Bishop,  Crim.  Pr.  §  642.  Such  is  the 
elTect  of  the  judgments  in  Allen  ▼.  State, 
37  Ark.  435;  Green  v.  State,  38  Ark.  310. 
The  principle  of  those  cUsos  is  that  the 
court  cannot  withhold  from  the  jury  the 
power  to  return  a  verdict  according  to 
their  will  for  any  grade  of  the  offense 
charged  against  a  defendant.  The  courts 
can  only  instruct  juries  as  to  their  duty, 
giving  them  in  charge  the  law  applicable 
to  the  facts,  and  no  other.  If  there  is  no 
evidence  whatever  tending  to  establish  a 
lower  grade  of  homicide  than  murder  in 
one  instance,  or  voluntary  manslaughter  in 
another,  the  court  should  decline  to  give 
to  the  jury  directions  as  to  any  lower  grade 
of  homicide  (Benton  v.  State,  30  Ark.  328; 
Allen  V.  State,  supra),  and  it  is  the  jury's 
duty  to  take  the  court's  exposition  of  the 
law  as  that  applicable  to  the  case.  But 
the  court  cannot  direct  a  verdict  for  the 
higher  offense,  nor  restrain  the  jury  from 
returning  it  for  the  lower  grade.  Flynn 
V.  State,  43  Ark.  289;  Adams  v.  State,  29 
Ohio  St.  412." 

We  do  not  think  that  this  court  has 
the  right  to  set  aside  a  verdict  for  man- 
slaughter, if  we  were  of  the  opinion  that 
the  defendant  should  have  been  convicted 
of  murder. 

Fifth.  The  fifth  assignment  of  error  is 
ai  "follows:  "The  court  erred  in  refusing 
to  arrest  the  judgment,  and  overruling 
plaintiff  in  error's  motion  for  a  new  trial." ! 
In  their  brief  counsel  for  appellant  under  I 
the  fifth  assignment  of  error  simply  reiter- 
ate what  they  have  previously  said  under 
otlicr  assignments   of   error. 

We  find  no  error  in  the  record,  and  the 
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judgment  of  the  lower  court  is  therefore  io 
uU  things  allirmed. 

Armstrong  and  Boyle,  JJ.,  ooncur. 


UNITED  STATES  SUPREME  COURT. 

PROVIDENT  INSTITUTION  FOR  SAV- 
INGS IN  THE  TOWN  OF  BOSTON, 
Plff.  in  Err., 

V. 

DANA  MALONE,  Attorney  General. 

(221  U.  S.  660,  55  L.  ed.  899,  31  Sup.  Ct. 

Rep.  661.) 

Statutes  —  by  whom  validity  may  be  as- 
sailed. 

1.  A  savings  bank,  so  far,  at  least,  aa  its 
rights  are  involved  in  those  of  its  deposit- 
ors, may  raise  the  objection  that  property 
is  taken  without  due  process  of  law  by 
iMass.  Laws  1907,  chap.  340,  providing  that 
deposits  which  have  remained  inactive  and 
unclaimed  for  thirty  years,  where  the  claim- 
ant is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and 
receiver  general,  to  be  held  by  him  as  trust- 
tee  for  tiie  true  owner  or  his  legal  repre- 
sentatives. 

Constitutional  law  — due  process  off  law 
^  unclaimed  savings-bank  deposits. 

2.  The  property  of  a  savings  bank  is  not 
taken  without  due  process  of  law  by  Mass. 
Laws  1907,  chap.  340,  providing  that  de- 
posits which  have  remained  inactive  and 
unclaimed  for  thirty  years,  where  the  claim- 
ant is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and 
receiver  general,  to  be  held  b^  him  as  trus- 
tee for  the  true  owner  or  his  legal  repre- 
sentatives. 

Same  —  discrimination  —  unclaimed 
savings-bank   deposits. 

3.  Savings  banks  are  not  unconstitution- 
ally discriminated  against  by  making  ap- 
plicable to  them  alone  the  provisions  of 
Mass.  Laws  1907,  chap.  340,  that  deposits 
which  have  remained  inactive  and  un- 
claimed for  thirty  years,  where  the  claimant 
is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and  re- 
reiver  general,  to  be  held  by  him  aa  trustee 
for  the  true  owner  or  hia  legal  representa- 
tives. 


Note.  —  With  the  exception  of  the  Massa- 
chusetts d«:i8ion  (201  Mass.  23,  86  N.  £. 
012),  which  is  aflirmed  in  the  above  case, 
the  latter  seems  to  be  one  of  first  impres- 
sion upon  the  question  of  the  constitution- 
ality of  statutes  in  relation  to  abandoned 
bank  deposits. 

As  to  constitutionality  of  statutes  provid- 
ing for  administration  of  estate  of  absentee, 
see  note  to  G randy  v.  Kennedy,  4  L.K.A. 
(N.S.)   944. 
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Same  —  impairing  contract  obligations 
—  unclaimed  savings-banlc  deposits. 

4.  The  obligation  of  the  contract  between 
a  savings  bank  and  its  depositor  is  not  uu- 
constitutionallj  impaired  by  Mass.  Laws 
1907,  chap.  340,  providing  that  deposits 
which  have  remained  inactive  and  un- 
claimed for  thirty  years,  where  the  claimant 
is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and 
receiver  general,  to  be  held  b^  him  as  trus< 
tee  for  the  true  owner  or  his  legal  repre- 
sentatives. 

(May  20,  1911). 

ERROR  to  the  Supreme  Judicial  Court 
of  the  Commonwealth  of  Massachusetts 
to  review  a  judgment  affirming  a  judgment 
of  the  Probate  Court  for  Suffolk  County 
requiring  the  defendant  bank  to  pay  over 
unclaimed  deposits  to  the  treasurer  and 
receiver  general.    Affirmed. 

Statement  by  Mr.  Justice  liamar: 
In  1007  the  general  court  of  the  common- 
wealth of  Massachusetts  passed  an  act  pro- 
viding that  deposits  in  savings  banks  which 
had  remained  inactive  and  unclaimed  for 
thirty  years,  and  where  the  claimant  was 
unknown  or  the  depositor  could  not  be 
found,  should  be  paid  to  the  treasurer  and 
receiver  general. 

Under  this  statute,  which  is  copied  in 
the  marginal  the  attorney  general  on  May 
5th,  1008,  filed  in  the  probate  court  of  Suf- 
folk county  a  petition,  setting  out  the 
names  and  last  known  addresses  of  226 
persons  who  had  deposit  accounts  ranging 
from  $1  to  $4,284  in  the  ''Provident  Insti- 
tution for  Savings  in  the  Town  of  Boston." 
He  alleged  that  for  more  than  thirty  years 
no  part  of  the  principal  or  interest  had 
been  withdrawn,  no  interest  had  been  added 
upon  any  of  the  pass  books,  and  no  addi- 
tional deposits  had  been  made  on  any  of 
the  accounts;  that  no  claimant  for  any  of 
said  deposits  was  known,  and  that  the  de- 
positors could  not  be  found.  He  thereupon 
prayed  that  the  court  would  order  the  said 


sums  of  money,  with  the  increases  thereof, 
to  be  paid  over  to  the  treasurer  and  re- 
ceiver general  of  the  commonwealth.  A 
copy  of  the  petition  was  served  on  the 
bank,  and  a  citation,  addressed  to  the  de- 
positors, was  published  once  in  each  week 
for  three  successive  weeks  in  two  news- 
papers in  Boston,  requiring  them  each  to 
show  cause  on  July  16,  1908,  why  the 
prayer  of  the  petition  should  not  be  pant- 
ed. 

The  savings  bank  alone  answered.  It  ad- 
mitted the  allegations  of  the  petition.  It 
averred,  however,  that  when  each  deposit 
was  made,  an  agreement  was  signed  by 
which  the  by-laws  of  the  bank,  made  in 
pursuance  of  the  charter  granted  December 
11,  1816,  were  assented  to  by  the  depositor. 
These  by-laws  provided  that  regular  semi- 
annual dividends  of  4  per  cent  should  be 
declared  on  all  deposits  of  $5  and  over,  and 
should  be  added  to  the  principal ;  that  no 
dividends  should  be  paid  on  sums  above 
$1,600;  that  no  money  could  be  withdrawn 
without  the  production  of  the  pass  book, 
and  that  by  a  vote  of  the  trustees  they 
might  dissolve  the  institution  at  any  time, 
and  divide  the  whole  property  among  the 
depositors,  in  proportion  to  their  respec- 
tive interests  therein. 

The  bank  contended  that  the  act  requir- 
ing deposits  to  be  paid  over  to  the  receiver 
general  deprived  persons  of  their  property 
without  due  process  of  law,  and  also  im- 
paired the  obligation  of  contracts.  After 
hearing,  the  probate  court  directed  the 
bank  to  pay  over  and  transfer  to  the 
treasurer  and  receiver  general  of  the  com- 
monwealth the  amounts  deposited  by  the 
persons  named  in  the  petition.  On  appeal, 
that  order  was  affirmed  by  the  supreme 
judicial  court  of  Massachusetts.  201  Mass. 
23,  86  N.  £.  912. 

Messrs.  John  O.  Gray,  William  Ropes 
Trask,  and  Roland  Gray,  for  plaintiff  in 
error : 

A  statute  which  says  that  money  owed 
by  A  to  B  shall  not  be  owed  by  A,  but 


fSec.  66.  The  probate  court  shall,  upon 
the  application  of  the  attorney  general, 
and  after  public  notice,  order  and  decree 
that  all  amounts  of  money  heretofore  or 
hereafter  deposited  with  any  savings  bank 
or  trust  company  to  the  credit  of  deposit- 
ors who  have  not  made  a  deposit  on  said 
account,  or  withdrawn  any  part  thereof  or 
the  interest,  or  on  whose  pass  books  the 
interest  has  not  been  added,  which  shall 
have  remained  unclaimed  for  more  than 
thirty  years  after  the  date  of  such  last  de 
posit,  withdrawal  of  any  part  of  principal 
or  interest,  or  adding  of  interest  on  the 
pass  book,  and  for  which  no  claimant  is 
known  or  the  depositor  of  it  cannot  be 
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found,  shall,  with  the  increase  and  proceeds 
thereof,  be  paid  to  the  treasurer  and  re- 
ceiver general,  to  be  held  and  used  by  him 
according  to  law,  subject  to  be  repaid  to 
the  person  having  and  establishing  a  law- 
ful right  thereto,  with  interest  at  the  rate 
of  3  per  cent  per  annum  from  the  time 
when  it  was  paid  to  said  treasurer  to  the 
time  when  it  is  paid  over  by  him  to  such 
person. 

Sec.  57.  Any  person  claiming  a  right 
to  money  deposited  with  the  treasurer  and 
receiver  general  under  the  provisions  of 
either  of  the  two  preceding  sections  .  .  - 
may  establish  the  same  by  a  petition  to 
the  superior  court.    •    •    • 
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shall  be  owed  by  C,  impairs  the  obligation 
of  a  contract,  and  deprives  a  man  of  his 
property  without  process  of   law. 

Bank  of  Louisville  v.  Public  Schools,  83 
Ky.  219. 

If  a  change  of  debtor  by  statute  impairs 
a  contract,  and  deprives  a  creditor  of  his 
property,  a  fortiori  the  deprivation  of  tho 
property  right  in  the  security  given  him 
by  the  contract  is  an  impairment  of  the 
contract. 

Bronson  v.  Kinzie,  1  How.  311,  11  L. 
ed.  143;  McCracken  y.  Hayward,  2  How. 
608,  11  L.  ed.  397. 

The  statute  cannot  be  considered  as  mere- 
ly substituting  a  new  trustee;  even  if  it 
were,  such  substitution  would  be  uncon- 
stitutional. 

Knapp  V.  Troy  &  B.  R.  Co.  20  Wall.  117, 
123,  22,  L.  ed.  328,  330. 

If  the  contract  is  changed,  it  is  imma- 
terial that  something  just  as  good  is  given 
instead. 

Dartmouth  College  v.  Woodward,  4 
Wheat  618,  662,  4  L.  ed.  629,  665. 

The  legislature  cannot  impair  the  de- 
positor's right  to  the  interest  due  under 
the  contract. 

Morley  ▼.  Lake  Shore  &  M.  S.  R.  Co. 
146  U.  S.  162,  168,  36  L.  ed.  92^,  928,  13 
Sup.   Ct.   Rep.   64. 

Both  the  Provident  Institution  and  the 
depositor  have  a  right  to  make  a  contract 
according  to  the  terms  of  the  original  char- 
ter, and  this  right  cannot  constitutionally 
be  impaired. 

Planters'  Bank  ▼.  Sharp,  6  How.  301, 
32f},  12  L.  ed.  447,  458. 

Messrs.  Dana  Malone,  Attorney  Qen- 
eral,  and  Fred.  T.  Field,  Assistant  At- 
torney General,  for  defendant  in  error: 

Objections  to  the  validity  of  the  stat- 
ute, on  the  ground  that  it  infringes  the 
constitutional  rights  of  the  depositors,  are 
not  open  in  this  case.  No  depositors  have 
appeared,  and  no  one  representing  them,  or 
any  of  them,  is  before  the  court,  attack 
ing  the  validity  of  the  statute. 

Lampasas  v.  Bel),  180  U.  S.  276,  284, 
46  L.  ed.  527,  630,  21  Sup.  Ct.  Rep.  368; 
New  York  ex  rel.  Hatch  v.  Reardon,  204 
U.  S.  152,  160,  61  L.  ed.  415,  422,  27  Sup. 
Ct.  Rep.  188,  9  A.  4  E.  Ann.  Cas.  736; 
Austin  V.  Boston,  7  Wall.  694,  19  L.  ed. 
224';  Albany  County  v.  Stanley,  106  U.  S. 
305,  26  L.  ed.  1044;  Clark  v.  Kansas  City, 
176  U.  S.  114,  118,  44  L.  ed.  392,  396, 
20  Sup.  Ct.  Rep.  284;  Tyler  v.  Registra- 
tion Ct.  Judges,  179  U.  S.  406,  410,  45 
L.  ed.  252,  254,  21  Sup.  Ct.  Rep.  206; 
Red  River  Valley  Nat.  Bank  v.  Craig, 
181  U.  S.  548,  558,  45  L.  ed.  994,  1000,  21 
Sup.  Ct.  Rep.  703;  Turpin  v.  Lemon,  187 
U.  S.  61,  60,  47  L.  ed.  70,  74,  23  Sup.  Ct. 
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Rep.  20;  Chadwick  v.  Kelley,  187  U.  S. 
540,  646,  47  L.  ed.  293,  295,  23  Sup.  Ct. 
Rep.  175;  Cronin  v.  Adams,  192  U.  S.  108, 
48  L.  ed.  366,  24  Sup.  Ct.  Rep.  219; 
Cronin  v.  Denver,  192  U.  S.  115,  48  L.  ed. 
368,  24  Sup.  Ct.  Rep.  220;  Hooker  v.  Burr, 
194  U.  S.  415,  419,  48  L.  ed.  1046,  1050, 
24  Sup.  Ct.  Rep.  706;  Smiley  v.  Kansas, 
196  U.  S.  447,  457,  49  L.  ed.  546,  651,  25 
Sup.  Ct.  Rep.  289;  The  Winnebago  (Iro- 
quois Transp.  Co.  v.  DeLaney  Forge  &  Iron 
Co.)  205  U.  S.  364,  360,  51  L.  ed.  836, 
839,  27  Sup.  Ct.  Rep.  509;  Lee  v.  New  Jer- 
sey, 207  U.  S.  67,  70,  52  L.  ed.  106,  107,  28 
Sup.  Ct.  Rep.  22;  Interstate  Conaol.  Street 
R.  Co.  V.  Massachusetts,  207  U.  S.  79,  86, 
52  L.  ed.  Ill,  115,  2b  Sup.  Ct  Rep.  26, 
12  A.  &  E.  Ann.  Cas.  656;  Qrenada  Lum- 
ber Co.  V.  Mississippi,  217  U.  S.  433,  442, 
54  L.  ed.  826,  831,  30  Sup.  Ct.  Rep.  636; 
Citizens'  Nat.  Bank  v.  Kentucky,  217 
U.  S.  443,  453,  64  L.  ed.  832,  836,  30  Sup. 
Ct.  Rep.  632;  Southern  R,  Co.  ▼.  King, 
217  U.  S.  624,  634,  64  L.  ed.  868,  871,  30 
Sup.  Ct.  Rep.  594;  Engel  ▼.  O'Malley,  219 
U.  S.  128,  55  L.  ed.  128,  31  Sup.  Ct  Rep. 
190. 

The  state  has  jurisdiction  to  take  in 
charge  and  administer  property  abandoned 
or  left  unclaimed  or  uncared  for. 

Cunnius  ▼.  Reading  School  Dist.  198 
U.  S.  458,  49  L.  ed.  1126,  25  Sup.  Ct.  Rep. 
721,  3  A.  &  E.  Ann.  Cas.  1121,  206  Pa.  469, 
98  Am.  St.  Rep.  790,  66  Atl.  16;  Barton 
Y.  Kimmerley,  166  Ind.  609,  112  Am.  St. 
Rep.  252,  76  N.  E.  260;  New  York  L.  Ins. 
Co.  V.  Chittenden,  134  Iowa,  613,  11 
L.RJk.(N.S.)  233,  120  Am.  St.  Rep.  444, 
112  N.  W.  96,  13  A.  &  E.  Ann.  Cas.  408; 
Savings  Bank  v.  Weeks,  110  Md.  78,  22 
LJt.A.(N.S.)  221,  72  Atl.  476;  Nelson 
y.  Blinn,  197  Mass.  279,  16  L.R.A.(N.S.) 
661,  126  Am.  St.  Rep.  364,  83  N.  £.  '889, 
14  A.  &  E.  Ann.  Cas.  147;  Atty.  Gen.  v. 
Provident  Jnst.  for  Savings,  201  Mass. 
23,  86  N.  £.  912;  Dcaderick  v.  County  Ct. 
1  Coldw.  202;  Bickford  ▼.  Stewart,  66 
Wash.  278,  ante,  — ,  104  Pac.  263,  106 
Pac  1116. 

The  deposits  here  in  question  are  within 
the  category  of  abandoned,  unclaimed,  or 
uncared-for  property  within  the  common- 
wealth, which  the  state  may  take  in  charge 
and  administer.  They  are  property  subject 
to  the  jurisdiction  of  the  state. 

Blackstone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277. 

They  are  debts  owed  by  the  bank  to  the 
depositors. 

Reed  v.  Home  Sav.  Bank,  130  Mass.  446, 
39  Am.  Rep.  468;  Lewis  v.  Lynn  Inst,  for 
Savings,  148  Mass.  245,  1  L.R.A.  786,  12 
Am.  St.  Rep.  635,  19  N.  E.  365;  Dickinson 
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V.  Leominster  Sav.  Bank,  152  Mass.  52, 
25  N.  E.  12. 

That  the  statute  in  question  in  the  case 
at  bar  applies  only  to  a  limited  class  of 
property,  i.  e.,  deposits  in  savings  banks 
and  trust  companies,  does  not  make  it  ob- 
jectionable. 

Watson  V-  Maryland,  218  U.  S.  173,  178, 
64  L.  ed.  987,  990,  30  Sup.  Ct.  Rep.  644; 
Griffith  V.  Connecticut,  218  U.  S.  563,  569, 

54  L.  ed.  1151,  1153,  31  Sup.  Ct.  Rep.  132; 
Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U.  S. 
267,  269,  48  L.  ed.  971,  972,  24  Sup.  Ct. 
Rep.  638;  Williams  v.  Arkansas,  217  U.  S. 
79,  90,  64  L.  ed.  673,  677,  30  Sup.  Ct.  Rep. 
493,  18  A.  &  E.  Ann.  Cas.  865;  Kentucky 
Union  Co.  v.  Kentucky,  219  U.  S.  140,  161, 

55  L.  ed.  137,  167,  31  Sup.  Ct.  Rep.  171; 
Louisville  &  N.  R.  Co.  v.  Melton,  218  U.  S. 
36,  54  L.  ed.  921,  30  Sup.  Ct.  Rep.  676; 
Shevlin-Carpenter  Co.  v.  Minnesota,  218 
U.  S.  57,  54  L,  ed.  930,  30  Sup.  Ct.  Rep. 
663;  Mobile,  J.  &  K.  C.  R.  Co:  v.  Turnip- 
seed,  219  U.  S.  35,  55  L.  ed.  78,  31  Sup. 
Ct.  Rep.  136;  Assaria  State  Bank  v.  Dol- 
ley,  219  U.  S.  121,  55  L.  ed.  123,  31  Sup. 
Ct.  Rep.  189;  House  v.  Mayes,  219  U.  S. 
270,  55  L.  ed.  213,  31  Sup.  Ct.  Rep.  234; 
Broadnax  v.  Missouri,  219  U.  S.  285,  55 
L.  ed.  219,  31  Sup.  Ct.  Rep.  238;  German 
Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  307, 
55  L.  ed.  229,  31  Sup.  Ct.  Rep.  246. 

The  statute  does  not  impair  any  obliga- 
tion of  contract  embodied  in  the  charter. 

Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705 ;  Piqua  Branch  of  State  Bank  v.  Ejioop, 
16  How.  369,  14  L.  ed.  977. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

The  Massachusetts  statute  as  to  aban- 
doned funds  in  saving  banks  only  applies 
where  the  owner  cannot  be  found.  In  the 
nature  of  the  case,  therefore,  no  depositor 
could  except  to  the  judgment  of  the  pro- 
bate court  which  directed  the  money  to 
be  turned  over  to  the  treasurer;  and  it  is 
claimed  that,  as  the  bank  does  not  repre- 
sent the  depositors,  it  cannot  be  heard  to 
raise  the  objection  that  their  property  has 
been  taken  without  due  process  of  law. 
New  York  ex  rel.  Hatch  v.  Rear  don,  204  U. 
S.  160,  51  L.  ed.  422,  27  Sup.  Ct.  Rep.  188. 
This  may  be  true,  except  in  so  far  as  its 
rights  are  involved  in  those  of  the  de- 
positor. Savings  banks  are  maintained  in 
the  expectation  that  the  deposits  may, 
for  years,  remain  uncalled  for,  to  the  mu- 
tual advantage  of  bank  and  customer.  So 
that,  if  the  statute  had  provided  that  the 
money  should  be  paid  over  to  the  receiver 
general  if  the  owner,  after  a  short  absence, 
could  not  be  found,  or  if  the  account  re- 
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mained  inactive  for  a  brief  period,  a  ver^' 
different  question  would  be  presented  from 
that  arising  under  an  act  which  deals  with 
absence  and  nonaction  so  long  continued  as 
to  suggest  that  the  law  of  escheats  or  of 
lost  property  might  be  enforced.  This, 
however,  is  not  a  statute  of  escheats,  since 
it  does  not  proceed  on  the  theory  that  the 
depositor  is  dead,  leaving  no  heirs.  It  does 
not  purport  to  dispose  of  lost  property,  but 
deals  with  a  deposit  the  owner  of  which, 
though  known,  cannot  be  found.  The  act 
is  like  those  which  provide  for  the  appoint- 
ment of  custodians  for  the  real  and  per- 
sonal property  of  an  absentee. 

In  this  case,  though  the  money  is  on 
deposit  with  a  bank,  which  has  faithfully 
kept  its  contract,  yet  the  statute  proceeds 
on  the  general  principle  that  corporations 
may  become  involved,  or  may  be  dissolved; 
or  that,  after  long  lapses  of  time,  changes 
may  occur  which  would  require  someone 
to  look  after  the  rights  of  the  depositor. 
The  statute  deals  with  accounts  of  an  ab- 
sent owner,  who  has  so  long  failed  to  exer- 
cise any  act  of  ownership  as  to  raise  the 
presumption  that  he  has  abandoned  his 
property.  And  if  abandoned,  it  should  be 
preserved  until  he  or  his  representative  ap- 
pear to  claim  it;  or,  failing  that,  until  it 
should  be  escheated  to  the  state.  Tlie  right 
and  power  so  to  legislate  is  undoubted. 
Cunnius  v.  Reading  School  Dist.  198  U.  S. 
458,  49  L.  ed.  1125,  25  Sup.  Ct.  Rep.  721, 
3  A.  &  E.  Ann.  Cas.  1121. 

The  statute  here  is  reasonable  in  its 
terms  and  is  so  framed  as  to  work  injustice 
to  no  one.  It  only  applies  to  cases  where 
no  deposit  has  been  made,  no  interest  add- 
ed oh  pass  book,  no  check  drawn  against 
the  account,  for  thirty  years,  and  where 
no  claimant  is  known,  and  the  depositor 
cannot  be  found.  Before  the  money  can 
be  turned  over  to  the  receiver  general,  pro- 
ceedings must  be  instituted  in  the  probate 
court,  and,  under  the  decision  of  the  su- 
preme court  of  the  state,  personal  notice 
must  be  given  to  the  bank,  and  citation  and 
notice,  usual  in  the  probate  court,  pub- 
lished, so  as  to  give  the  depositor,  if  liv- 
ing, and  his  heirs,  if  dead,  opportunity  to 
appear  and  be  heard.  Even  then  the  prop- 
erty is  not  escheated,  but  deposited  with 
the  treasurer,  to  hold  as  trustee  for  the 
owner  or  his  legal  representatives,  to  whom 
it  is  payable  when  they  establish  their 
right. 

It  is  true  that  the  rate  of  interest  paid 
by  the  state  is  not  the  same  as  that  paid 
by  the  bank, — as  to  su^ns  under  $1,600  it 
is  less,  and  as  to  those  over  $1,600  it  is 
more.  But  this  is  a  matter  with  which 
the  plaintiff  in  error  is  not  concerned,  and 
can  arise  only  between   the  state  and  the 
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claimant  when  he  asserts  a  right  to  prop- 
erty long  neglected  and  apparently  aban- 
doned. 

But  the  bank  insists  that  there  has  been 
no  abandonment;  that  the  money  is  in  safe 
hands  where  it  was  originally  left,  under 
by-laws  which  contemplated  that  the  de- 
posit might  remain  in  the  bank  without 
interest  on  sums  over  $1,600  until  the  cor- 
poration was  dissolved.  It  contends  that 
to  deprive  it  of  the  benefit  of  such  deposits 
is  to  take  property  without  due  process  of 
law. 

But  while  there  was  a  possibility  that 
the  money  might  so  remain,  the  bank  had 
no  right  to  require  that  it  should  be  so 
left.  Neither  the  charter  nor  the  by-laws 
create  anything,  in  the  nature  of  a  tontine, 
under  which,  on  dissolution  of  the  corpora- 
tion, the  then  depositors  would  receive  the 
money  of  those  absent  and  unknown.  On 
dissolution,  the  share  of  a  depositor  who 
could  not  be  found  would  be  paid  over  to 
his  legal  representative,  who  might  be  an 
administrator  in  case  his  death  was  estab- 
lished, or  a  guardian,  in  case  of  mental 
incapacity,  or  a  trustee  in  bankruptcy  in 
case  of  insolvency,  or  a  representative  ap- 
pointed under  statutes  applicable  to  aban- 
doned property.  But  it  is  not  necessary  to 
wait  for  the  dissolution  of  the  bank.  If 
the  facts  warrant  it,  a  legal  representative 
can  be  appointed  at  any  time,  with  all  the 
rights  incident  to  such  appointment,  includ- 
ing that  of  withdrawing  the  funds  and 
holding  them  for  the  true  owner  when  he 
shall    establish    his    claim. 

There  is  nothing  unequal  or  discrimina- 
tory in  making  the  act  applicable  only  to 
abandoned  deposits  in  a  savings  bank.  The 
classification  is  reasonable.  Deposits  in 
savings  banks  are  made  in  expectation 
that  they  may  remain  much  longer  un- 
called for  than  is  usual  in  deposits  in  other 
banks.  This  fact  makes  savings  deposits 
all  the  more  likely  to  be  forgotten  and 
abandoned.  And  as  the  depositors  are 
often  wage  earners,  moving  from  place  to 
place,  there  is  special  reason  for  interven- 
ing to  protect  their  interest  in  this  class 
of  property  in  banks,  as  to  which  the 
state's  supervisory  power  is  constantly  ex- 
ercised. 

The  other  questions  as  to  payment  with- 
out the  production  of  the  pass  book,  the 
rights  and  relations  of  the  parties  arising 
out  of  the  charter  and  contract  of  deposit, 
present  no  Federal  question.  The  statute 
does  not  violate  the  Constitution  of  the 
United  States.  The  judgment  is  affirmed. 
34  L.R.A.(N,S,) 


OKIiAHOAIA  SUPREME  COURT. 

JOHN  R.   HUGHES,   PlfT.   in  Err., 

V. 

A.  V.  SNELL  et  al. 

(—  Okla.  —,116  Pac.  1106.) 

Broker  —  acting  without  license  —  ef- 
fect. 

1.  To  the  general  rule  that  an  act  in  vio- 
lation of  a  statute  or  municipal  ordinance 
forbidding  it  is  void,  there  is  the  excep- 
tion that  when  the  statute  or  ordinance  is 
for  the  purpose  of  raising  revenue,  and  does 
not  make  the  act  itself  void,  and  the  act 
is  not  malum  in  ae  nor  detrimental  to  good 
morals. 

Same  ^  right  to  oommlssions. 

2.  A  municipal  ordinance  enacted  for  the 
declared  purpose  of  raising  revenue  pro- 
vided that  parties  engaged  as  real-estate 
agents  should  pay  an  annual  license  tax, 
and  that  it  should  be  unlawful  for  any  per- 
son to  oonduct  such  business  without  hav- 
ing first  paid  the  tax,  and  made  the  viola- 
tion thereof  a  misdemeanor.  An  agent  who 
had  failed  to  pay  the  tax  and  secure  a 
license  brought  suit  to  recover  commis- 
sions on  a  sale  made.  The  trial  court  held 
that  such  failure  was  no  defense  to  the  ac- 
tion, 

(May  9,  1911.) 

ERROR  to  the  County  (^ourt  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  a  commission  for  the  sale  of  real 
estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  A.  Byers  and  William  L. 
McCann,  for  plaintiff  in  error: 

Plaintifl's  without  having  procured  or  at- 
tempted to  procure  the  permit  or  license 
required  by  the  ordinance  cannot  recover 
a  commission  for  a  sale  made  by  them  as 
real -estate  agents  or  brokers. 

Yount  V.  Denning,  62  Kan.  629,  35  Pac. 
207;  Wicks  v.  Carlisle,  12  Okla.  337,  72 
Pac.  377;  Buckley  v.  Humason,  50  Minn. 
195,  16  L.R.A.  423,  36  Am.  St.  Rep.  637, 
52  N.  W.  385;  Johnson  v.  Hulings,  103  Pa. 

lleadnotes  by  Dunn,  J. 

Note. —  The  right  of  real-estate  brokers 
to  recover  for  their  services-  where  they 
have  not  procured  a  license  as  required  by 
law  is  treated  in  a  note  to  Levison  v.  Boas, 
12  L.R.A. (N.S.)  615,  as  part  of  the  general 
subject  as  to  the  validity  of  contracts  in 
buHiness  which  it  is  a  misdemeanor  to  trans- 
act. 

As  to  right  of  unlicensed  persons  to  re- 
cover for  services  rendered  by  licensed  per- 
Hons,  see  notes  to  Deaton  v.  Lawson,  2 
L.R.A. (N.S.)  392,  and  Bronold  v.  Engler, 
21  L.R.A.(N.S.)   176. 
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601,  49  Am.  Rep.  131;  Holt  v.  Green,  73 
Pa.  198,  13  Am.  Rep.  737;  Stevenson  v. 
Ewing,  87  Tenn.  46, -9  S.  W.  230;  Vermont 
Loan  &  T.  Co.  v.  Hoffman,  5  Idaho,  376,  37 
L.R.A.  609,  96  Am.  St.  Rep.  186,  49  Pac. 
314;  Mandlebaum  v.  Gregovich,  17  Nev. 
87,  45  Am.  Rep.  433,  28  Pac.  121;  Fairly 
V.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A. 
215,  22  S.  E.  108;  Randall  ▼.  Tuell,  89  Me. 
443,  38  L.R.A.  143,  36  Atl.  910;  Puckett  v. 
Alexander,  102  N.  C.  95,  3  L.R.A.  43,  8  S.  E. 
767;  Coatee  v.  Locust  Point  Co.  102  Md. 
291,  62  AU.  626,  6  A.  &  £.  Ann.  Cas.  895; 
Richardson  v.  Brix,  94  Iowa,  626,  63  N. 
W.  325;  Hustis  v.  Pickands,  27  111.  App. 
270;  Eckert  v.  Collot,  46  111.  App.  361; 
Whitfield  V.  Huling,  50  111.  App.  179; 
Bull  Y.  Harrigan,  17  B.  Mon.  352;  Harding 
V.  Hagar,  60  Me.  340,  63  Me.  515. 

Messrs.  Snyder,  Owen,  &  liy brand,  for 
defendants  in  error: 

A  license  intended  purely  as  a  revenue 
measure  when  laid  upon  a  business  pursuit 
or  occupation  is  not  a  bar  to  a  recovery 
upon  specific  contracts  entered  into  in  the 
course  of  that  business  pursuit  or  profes- 
sion. 

iState  Mut.  F.  Ins.  Asso.  v.  Brinkley  Stave 
&  Heading  Co.  61  Ark.  1,  29  L.R.A.  712,  54 
Am.  St.  Rep.  191,  31  S.  W.  167;  Vermont 
Loan  k  T.  Co.  ▼.  Hoffman,  5  Idaho,  376,  37 
L.R.A.  509,  95  Am.  St.  Rep.  186,  49  Pac. 
314;  Johnson  ▼.  Williams,  8  Ind.  App.  677, 
36  N.  E.  167;  Winchester  Electric  light 
Co.  V.  Veal,  146  Ind.  506,  41  N.  E.  334,  44 
N.  E.  353;  Larned  ▼.  Andrews,  106  Mass. 
435,  8  Am.  Rep.  346;  Prince  ▼.  Eighth 
Street  Baptist  Church,  20  Mo.  App.  332; 
Tooker  v.  Duckworth,  107  Mo.  App.  231, 
80  S.  W.  963;  Lester  v.  Howard  Bank,  33 
Md.  558,  3  Am.  Rep.  211;  Coates  v.  Locust 
Point  Co.  102  Md.  291,  62  Atl.  625,  5  A.  & 
E.  Ann.  Cas.  895;  Mandlebaum  v.  Grego- 
vich, 17  Nev.  87,  46  Am.  Rep.  433,  28  Pac. 
121 ;  Ruckman  v.  Bergholz,  37  N.  J.  L.  437 ; 
Justice  ▼.  Rowand,  10  Phila.  623;  Fairly 
v.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A. 
215,  22  S.  E.  108;  Eberstadt  v.  Jones,  19 
Tex.  Civ.  App.  480,  48  S.  W.  658;  Amato 
V.  Dreyfus,  —  Tex.  Civ.  App.  — ,  34  S.  W. 
450;  Harris  v.  Runnels,  12  How.  81,  13  L. 
ed.  901;  Aiken  v.  Blaisdell,  41  Vt.  660;  Nie- 
meyer  v.  Wright,  75  Va.  239,  40  Am.  Rep. 
720;  Ober  v.  Stephens,  64  W.  Va.  354,  46 
S.  E.  196. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  error  from  the  county 
court  of  Oklahoma  county,  and  is  an  ac- 
tion by  the  defendants  in  error,  as  partners 
in  the  real-estate  brokerage  business  con- 
ducted in  Okalahoroa  city,  against  the 
plaintiff  in  error,  John  R.  Hughes,  to  re- 
34  L.R.A.(N.S,) 


cover  commission  earned  on  a  sale  of  cer 
tain  real  property.  In  the  amended  answer 
by  the  defendant  filed  in  the  said  court,  it 
was  alleged  that  the  sale  and  the  business 
out  of  which  the  same  grew  on  the  part  of 
plaintiffs  was  prohibited  and  made  unlaw- 
ful by  valid  ordinances  of  the  city  of  Okla- 
homa city,  in  that  the  said  partiee  had 
failed  to  procure  a  license  to  permit  them 
to  carry  on  and  engage  in  the  business  of 
real-estate  agents  or  brokers,  as  required 
therein,  and  hence  that  the  contract  was  un- 
enforceable and  void.  Copy  of  the  said 
ordinances  was  set  out,  and  the  salient  fea- 
tures thereof  are  as  follows:  "Section  1. 
For  the  purpose  of  raising  a  revenue  for 
said  city  there  is  hereby  levied  a  license 
tax  on  each  and  every  business  hereinafter 
mentioned,  within  the  corporate  limits  of 
Oklahoma  city,  Oklahoma.  •  •  •  Real- 
estate  agent,  firm,  or  broker  .  .  .  $15 
per  year.  .  .  .**  It  is  then  provided 
(§5)  "that  it  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  by  principal  or 
agent  to  carry  on,  conduct,  or  maintain  or 
follow  any  occupation  or  business,"  etc., 
"without  having  complied  with  all  the  provi- 
sions of  this  ordinance."  It  is  then  pro- 
vided (§6)  that  any  person  found  guilty 
of  violating  any  of  the  provisions  shall  on 
conviction  be  fined  $25,  etc.  This  defense 
was,  on  motion,  stricken  from  the  answer, 
and  that  it  was  available  and  a  complete 
defense  to  plaintiff's  cause  of  action  is  the 
only  contention  made  by  the  defendant  in 
this  court. 

It  would  be  a  hopeless  task  to  endeavor 
to  reconcile  the  opinions  of  the  different 
appellate  courts  on  this  question,  and  we 
shall  not  undertake  to  do  so.  In  our  judg- 
ment the  ordinance  herein  was  merely  a 
revenue  measure,  and  the  penalties  set  forth 
therein  are  the  only  ones  contemplated  by 
it.  It  does  not  pretend  to  deny  a  recovery 
upon  contracts  made  in  violation  of  it, 
nor  is  the  business  in  itself  of  such  a  char- 
acter that  it  may  be  concluded  that  the 
ordinance  was  passed  for  the  purpose  of 
suppressing  or  rendering  it  less  obnoxious. 
We  will  notice  a  few  of  the  cases  in  which 
the  doctrine  we  deem  correct  is  discussed. 
One  of  the  best  considered  is  that  of  Ver- 
mont Loan  k  T.  Co.  v.  Hoffman,  6  Idaho, 
376,  37  L.R.A.  509,  95  Am.  St.  Rep.  186, 
49  Pac.  314.  Action  was  brought  therein 
to  recover  on  certain  promissory  notes 
which  had  been  given  to  the  appellant.  The 
same  defense  was  made  therein  as  in  the 
case  at  bar,  and  the  court  in  the  considera- 
tion thereof  said:  "The  first  question  that 
arises  is  this :  Was  the  transaction  void,  or 
is  the  plaintiff  precluded  from  recovering 
on  said  contract  by  reason  of  its  failure  to 
procure  a  license  to  do  the  business  of  loan* 
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ing  money?  Section  1636,  Rev.  Stat,  pro- 
vides: 'A  license  must  be  procured  immedi- 
ately before  the  commencement  of  any  busi- 
ness or  occupation  liable  to  a  license  tax, 
from  the  tax  collector  of  the  county  where 
the  applicant  desires  to  transact  the  same, 
which  license  authorizes  the  party  obtain- 
ing the  same  in  his  town,  city,  or  particu- 
lar locality  in  the county  to  trans- 
act the  business  described  in  such  license.' 
Section  1644,  Rev.  Stat,  requires  'persons, 
associations,  or  corporations  engaged  in  the 
occupation  of  banking,  loaning  money  at 
interest,'  etc.,  to  pay  a  license  tax,  the 
amount  of  such  tax  varying  according  to 
the  classification  enumerated  in  said  sec- 
tion. Section  6983,  Rev.  Stat,  is  in  the  fol- 
lowing language,  to  wit:  'Every  person  who 
commences  or  carries  on  any  business,  trade, 
or  profession  or  calling  for  the  transaction 
or  carrying  on  of  which  a  license  is  re- 
quired by  any  law  of  this  territory  (state) 
without  taking  out  or  procuring  the  li- 
cense prescribed  by  such  law,  is  guilty  of 
a  misdemeanor.'  The  appellants  contend 
that  under  the  statutes,  supra,  the  con- 
sideration for  the  notes  and  mortgage  in 
question  was  illegal;  that  the  respondent 
was  prohibited  from  doing  such  business; 
that  the  contract  of  the  parties  was  made 
in  violation  of  law,  and  therefore  void; 
that  owing  to  the  illegality  of  the  con- 
sideration of  said  contract,  the  same  hav- 
ing been  made  in  violation  of  law,  the  court 
could  g^ant  no  relief  to  the  respondent. 
Counsel  for  appellants  has  spent  much  time 
in  research,  and  has  cited  many  authorities 
in  support  of  his  position.  The  general  rule, 
as  urged  by  appellants,  that  a  contract 
founded  on  an  act  forbidden  by  a  statute 
under  a  penalty  is  void,  although  it  be  not 
expressly  declared  to  be  so,  is  correct,  and 
well  established  by  authority.  But  in  ap- 
plying the  rule  many  courts  have  excepted 
from  its  operation  one  class  of  cases,  viz., 
when  the  statutory  prohibition  is  found  in 
a  statute  enacted  for  the  purpose  of  raising 
revenue  or  the  regulation  of  traffic  or  busi- 
ness, when,  unless  it  is  manifestly  the  in- 
tention of  the  statute  to  make  the  contract 
void,  the  court  will  treat  the  contract  as 
valid.  Mr.  Sutherland,  in  his  admirable 
work  on  Statutory  Construction,  at  §  336, 
in  treating  the  question  under  consideration, 
very  aptly  says:  'When  a  statute  is  for 
revenue  purposes,  or  is  a  regulation  of  a 
traffic  or  business,  and  not  to  prohibit  it 
altogether,  whether  a  contract  which  vio- 
lates the  statute  shall  be  treated  as  whol- 
ly void  will  depend  on  the  intention  ex- 
pressed in  the  particular  statute.  Unless 
the  contrarv  intention  is  manifest  the  con- 
tract  will  be  valid.'  And  in  support  of 
the  rule  Mr.  Sutherland,  in  a  footnote,  cites 
34  L.R.A.(N.S.) 


many  authorities  among  the  following 
which  support  the  text,  as  we  have  seen  by 
ia  careful  examination  of  the  cases."  The 
court  then  cites  a  large  number  of  authori- 
ties supporting  the  doctrine  therein  set  out. 
It  is  to  be  noticed  that  the  violation  of 
the  law  in  that  case  as  in  the  one  at  bar 
was  denounced  as  criminal  and  made  a 
misdemeanor. 

The  supreme  court  of  Maryland  in  the 
case  of  Coates  v.  Locust  Point  Co.  102 
Md.  291,  62  Atl.  625,  5  A.  &  E.  Ann.  Cas. 
895,  held  that  in  that  state  the  case  of 
Banks  v.  McCosker,  82  Md.  518,  51  Am.  St. 
Rep.  478,  34  Atl.  539,  was  conclusive  on  the 
case  then  before  it  and  said:  "In  that  case 
this  court  held  that  the  failure  of  a  hawker 
and  peddler  to  take  out  the  license  required 
by  the  Code  did  nbt  afTect  the  contract  be- 
tween the  unlicensed  peddler  and  the  pur- 
chaser of  goods  from  him.  That  statute 
furnished  more  reason  for  such  a  conten- 
tion as  that  made  by  the  appellee,  than  the 
one  applicable  to  real-estate  brokers  does. 
Section  24  (formerly  27)  of  article  66  pro- 
vides that  'no  hawker  or  peddler  shall  buy 
for  sale  out  of  the  state,  or  buy  to  trade, 
barter,  or  sell,  or  offer  to  trade,  barter,  or 
sell  within  the  state,  any  goods,  wares,  or 
merchandise,  until  he  shall  have  first  taken 
out  a  license  for  that  purpose.'  The  penalty 
prescribed  by  that  statute  for  its  viola- 
tions is  the  imposition  of  a  fine,  and  this 
court  said:  'When  the  law  declares  the  con- 
sequence of  its  violation,  the  contract  can 
in  no  sense  be  regarded  as  illegal,  unless 
the  law  itself,  either  by  its  manifest  intent 
or  in  express  terms,  so  declares  it.  The 
provisions  of  the  Code  referred  to  neither 
directly  nor  indirectly  refer  to  any  conse- 
quences save  the  payment  of  a  fine  for  a 
violation  of  the  Jaw,  and  the  failure  to  pay 
such  fine,  so  that  it  can  only  be  regarded 
as  a  revenue  measure,  and  does  not  affect 
the  contract  between  an  unlicensed  peddler 
and  the  purchaser  of  goods  from  hi'm.'  The 
statute  now  under  consideration  is  to  be 
found  in  article  4  of  the  Local  Code,  ap- 
plicable to  Baltimore  city.  Section  658 
provides  that  'any  person,  copartnership^ 
or  firm  applying  for  the  same,  and  paying 
the  sum  of  money  herein  provided,  may  ob- 
tain a  license  for  carrying  on  the  business 
of  real-estate  broker  in  the  city  of  Balti- 
more,' etc.  Section  659  makes  it  a  mis- 
demeanor and  imposes  a  fine  for  carrying 
on  such  business  without  first  obtaining  a 
license,  but  does  not  declare  invalid  a  con- 
tract made  by  one  who  was  not  licensed,  or 
indicate  that  such  should  be  the  result.  It 
would  seem,  then,  to  be  clearly  'a  revenue 
measure,'  such  as  was  spoken  of  in  Banks  v. 
McCosker.  We  are  therefore  of  opinion 
that  the  plaintiff  was  not  precluded  from 
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recovering  by  reason  of  anything  in  that 
local    law." 

The  case  of  Watkins  Land  Mortg.  Co.  v. 
Thetford,  43  Tex.  Civ.  App.  536,  96  S.  W. 
72,  was  one  brought  for  the  recovery  of^a 
commission  for  tlie  sale  of  land.  The  de- 
fense was  made  that  the  mortgage  company 
had  not  paid  the  occupation  tax,  and  that, 
on  account  thereof,  it  was  prevented  from 
maintaining  a  suit  to  recover  commissions. 
Speaking  to  this  subject,  the  court  of  civil 
appeals  of  that  state  said:  ''Appellant's 
first  assignment  of  error  complains  of  the 
action  of  the  court  below  in  sustaining  ap- 
pellee's special  exceptions  to  that  part  of 
appellant's  answer  which  sets  up  as  a  de- 
fense to  this  suit  the  failure  of  appellee  to 
pay  his  occupation  tax  as  a  land  agent  or 
real-estate  broker,  prior  to  the  transaction 
upon  which  this  suit  is  based;  appellant's 
contention  being  that  under  the  laws  of 
Texas  the  failure  of  appellee  to  pay  his 
occupation  tax  and  to  obtain  a  license  to 
pursue  the  business  of  real-estate  agent  or 
broker  prevents  him  from  maintaining  this 
suit  to  recover  his  commissions,  which  he 
alleges  accrued  to  him  in  the  pursuit  of 
such  business.  We  do  not  think  this  con- 
tention is  sound.  In  our  opinion  it  was 
not  the  purpose  or  intention  of  the  statute 
providing  for  the  payment  of  an  occupation 
tax  by  a  real  estate  agent  or  broker,  to 
make  such  payment  a  prerequisite  to  his 
right  to  pursue  the  occupation.  The  civil 
statutes  providing  for  the  tax,  and  the 
penal  statutes  making  it  a  misdemeanor 
to  pursue  the  occupation  without  paying 
the  tax,  were  enacted  for  the  purpose  of 
providing  a  source  of  revenue  for  the  state 
and  the  enforcement  of  the  collection  there- 
of." 

It  is  also  said  on  the  same  subject  in  the 
case  of  Amato  v.  Dreyfus,  —  Tex.  Civ.  App. 
— ,  34  S.  W.  460:  "Assuming  that  appel- 
lee was,  as  to  the  service  alleged,  one  pur- 
suing the  occupation  of  land  agent,  within 
the  meaning  of  the  former  article,  the  ques- 
tion is  solved  by  determining  whether  the 
prohibition  contained  in  the  latter  article 
is  directed  against  the  person  or  the  busi- 
ness. It  is  plain  to  us  that  the  pri\nary  ob- 
ject of  the  statute  is  to  provide  revenue,  and 
that  it  was  not  its  purpose  to  repress  or 
prohibit  the  several  occupations  it  under- 
takes to  license.  The  provision  is  that  no 
person  shall  pursue  any  occupation  unless 
he  has  such  a  receipt,  which  means  that 
the  person  is  prohibited,  not  the  occu- 
pation. No  consideration  of  public  policy^ 
nor  one  looking  to  the  regulation  of  the 
business,  enters  into  the  statute  in  ques- 
tion. Tlie  purpose  sought  to  be  subserved  is 
altogether  different.  It  could  with  as  much 
propriety  be  asserted  that  a  merchant 
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carrying  on  business  under  the  same  cir- 
cumstances would  not  be  allowed  to  en- 
force payment  for  goods  sold,  nor  a  banker 
for  money  loaned.  If  the  legislature  in- 
tended that  the  act  should  be  so  far-reach- 
ing in  its  operation,  it  would  certainly  have 
made  such  intention  clear.  The  view  ii 
amply  sustained  by  authoni^  .*' 

The  Supreme  Court  of  the  United  States 
in  the  case  of  Harris  v.  Runnels,  12  How. 
79,  13  L.  ed.  901,  likewise  had  occasion  to 
deal  with  the  principle  involved  in  the 
case  at  bar;  and  the  court  of  appeals  of 
Virginia  in  the  case  of  Niemeyer  v.  Wright, 
75  Va.  239,  40  Am.  Rep.  720,  discussing 
the  proposition,  reviewed  the  holding  of  tlie 
Supreme  Court  of  the  United  States  in  the 
Harris  v.  Runnels  Case,  and  said: 

''It  is  conceded  that,  as  a  general  rule, 
a  contract  founded  on  an  act  forbidden  by 
a  statute  under  a  penalty  is  void,  although 
it  be  not  expressly  declared  to  be  so  (Mid- 
dleton  V.  Arnold,  13  Gratt,  489),  but  ii 
does  not  necessarily  follow  that  the  unlaw- 
fulness of  the  act  was  meant  by  the  legis- 
lature to  avoid  a  contract  made  in  contra- 
vention of  it.  The  question  is,  in  a  great 
measure,  one  of  legislative  intent,  and  its 
determination  depends,  as  in  other  cases,  on 
the  construction  of  the  statute.  .  .  . 
rhe  action  [Harris  v.  Runnels,  supra]  was 
upon  a  note  given  for  the  price  of  slaves, 
which,  as  admitted  by  the  pleadings,  had 
been  brought  in  the  state  of  Mississippi 
and  sold  in  violation  of  a  law  of  the  state, 
and  the  defense  was  that  the  contract  of 
sale  and  the  note  were  void  because  they 
were  in  contravention  of  the  statute.  The 
object  of  the  statute  was  to  prevent  the 
introduction  of  the  convicts  into  the  state, 
and  to  effect  that  object  the  importation 
of  all  slaves  was  subjected  to  regulation. 
The  act  declared  that  it  should  not  be  law- 
ful (Hutchinson's  Mississippi  Code,  1798  to 
1848,  p.  513),  for  any  person  to  import 
slaves  into  the  state  without  having  pre- 
viously obtained  a  certificate,  duly  acknowl- 
edged, etc.,  of  two  freeholders  in  the  county 
of  the  state  or  territory  from  which  the 
slaves  were  brought,  descriptive  of  the 
slaves,  and  that  they  had  not  been  guilty 
or  convicted  of  any  felony.  The  seller  was 
required  to  register  the  certificate  in  th<* 
orphans'  court;  and  it  was  further  enacted 
that  if  any  person  sell  or  purchase  any 
slave  or  slaves  without  having  complied 
with  the  provisions  of  the  act,  be  should 
pay  $100  for  every  slave  so  sold  or  pur- 
chased. ITiere  were  other  provisions  of  the 
act  which  need  not  be  noticed.  It  is  to 
be  observed  that  while  the  act  declared 
that  it  'should  not  be  lawful*  to  import 
slaves  without  complying  witb  the  regula- 
tions prescribed,  it  does  not  declare  in  term! 
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that  a  contract  in  contravention  of  the  stat- 
ute should  be  void.  It  only  imposed  a 
penalty  on  seller  and  buyer  for  a  viola- 
tion of  the  provisions.  The  Supreme  Court 
was  of  opinion,  upon  a  consideration  of 
the  whole  statute,  that  notwithstanding  the 
penalty  indicted,  it  was  not  the  intention 
of  the  legislature  to  make  the  contract 
void." 

Nor  do  we  believe  in  the  case  at  bar 
that  the  ordinance  before  us  intended  to 
make  the  contract  void.  The  whole  end  and 
purpose  of  the  license  tax  is  set  forth  in 
the  first  sentence  of  §  1,  which  is  for  the 
purpose  of  raising  a  revenue  for  the  city. 
It  was  not  an  act  to  prohibit  a  business, 
not  to  render  contracts  made  ^y  parties 
void  and  unenforceable  merely  for  the  rea- 
son that  the  license  tax  had  not  been  paid. 
The  only  penalty  prescribed  is  that  of  a 
fine,  and  we  believe  that  this  was  all  that 
was  ever  intended.  The  following  authori- 
ties supplementing  those  from  which  we 
have  quoted  may  be  noted  as  follows:  Sun- 
flower Lumber  Co.  v.  Turner  Supply  Co. 
158  Ala.  101,  132  Am.  St.  Rep.  20,  48  So. 
510;  State  Mut.  F.  Ins.  Asso.  v.  Brinkley 
Stave  &  Heading  Co.  61  Ark.  1,  29  L.R.A. 
712,  64  Am.  St.  Rep.  191,  31  S.  W.  157; 
Mandlebaum  v.  Gregovich,  17  Nev.  87,  45 
Am.  Rep.  433,  28  Pac.  121 ;  Justice  v.  Row- 
and,  10  Phila.  623;  Walker  v.  Baldwin, 
103  Md.  352,  63  Atl.  362 ;  Smith  v.  Sharpe, 
162  Ala.  433,  136  Am.  St.  Rep.  52,  50  So. 
381;  Cobb  v.  Dunlevie,  63  W.  Va.  398,  60 
S.  E.  384 ;  Ober  v.  Stephens,  54  W.  Va.  354, 
46  S.  £.  195;  Ruckman  v.  Bergholz,  37  N. 
J.  L.  437;  Tooker  v.  Duckworth,  107  Mo. 
App.  231,  80  S.  W.  963;  Banks  v.  McCos- 
ker,  82  Md.  518,  51  Am.  St.  Rep.  478,  34 
Atl.  539. 

Counsel  for  plaintiff  in  error,  among 
other  cases,  call  our  atention  to  the  facts 
that  the  question  has  been  decided  in  the 
state  of  Kansas  contrary  to  the  conclusions 
which  we  have  here  reached.  Denning  v. 
Yount,  62  Kan.  218,  50  L.R.A.  103,  61  Pac. 
803;  Denning  v.  Yount,  66  Kan.  766,  71 
Pac.  250;  Mayes  v.  Cherokee  Strip  Live 
Stock  Asso.  58  Kan.  717,  51  Pac.  215; 
Mayer  v.  Hartman,  77  Kan.  788,  90  Pac. 
807.  The  question  was  again  before  the 
supreme  court  in  the  case  of  Manker  v. 
Tough,  79  Kan.  46,  19  L.R.A.(N.S.)  675,  98 
Pac.  792, 17  A.  &  E.  Ann.  Cas.  208,  where,  in 
a  discussion  of  the  previous  holding.  Justice 
Smith,  who  prepared  the  opinion  for  the 
court,  said;  "Why  should  one  party  to  a 
contract  be  allowed  to  avoid  the  payment 
of  debts  he  has  contracted  to  pay,  and 
thus  gain  an  unconscionable  advantage, 
because  the  other  party  deliberately, 
or  through  inability  or  mere  oversight, 
has  failed  to  discharge  an  obligation 
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to  the  city,  when  there  is  available 
to  the  city  both  a  civil  remedy  for  the 
wrong  and  a  penal  remedy  against  the 
wrongdoer?  Was  it  any  benefit  to  the  city 
in  Yount  v.  Denning,  52  Kan.  629,  35  Pac. 
207,  that  one  party  was  relieved  from  pay- 
ing the  other  an  agreed  compensation  for 
services  actually  rendered,  or  in  Mayer  v. 
Hartman,  77  Kan.  788,  90  Pac.  807,  that 
one  party  was  enabled  to  cheat  his  neighbor 
out  of  coal  worth  nearly  $1,000 1  Is  not  the 
penalty  entirely  disproportionate  to  the  of- 
fense,—especially  as,  when  it  has  been  suf- 
fered, neither  the  civil  nor  the  penal  action 
by  the  city  has  been  abated?  In  the  pres- 
ent state  of  law,  if  these  questions  are  not 
to  continue  to  arise,  it  devolves  upon  the 
legislature  to  modify  the  laVr.  As  the  law 
has  been  construed  for  a  long  time  by  this 
and  most  other  courts  of  last  resort,  it  ap- 
pears to  furnish  an  inducement  to  evil- 
disposed  persons  to  watch  opportunities  to 
contract  with  anyone  upon  whom  a  license 
tax  has  been  imposed,  at  a  time  when,  for 
perhaps  only  a  day,  he  has  neglected  to 
pay  His  tax,  and  thus  acquire  merchandise 
or  service  without  payment  therefor.  The 
denial  of  a  remedy  upon  the  illegal  contract 
is,  in  effect,  tantamount  to  a  penalty  or 
fine  in  the  amount  the  party  by  the  terms 
of  the  contract  is  entitled  to  recover." 

From  the  foregoing  discussion  as  well  as 
the  opinion  of  the  concurring  justices.  Por- 
ter and  Benson,  it  is  not  difficult  to  gather 
that  the  conclusion  which  we  have  here 
reached  is  not  far  from  the  views  enter- 
tained by  that  court  as  at  present  consti- 
tuted, which,  however,  on  this  question 
seems  bound  by  the  doctrine  of  stare  decisis 
announced  in  the  authorities  noted.  We 
are  not  so  bound,  and  the  argument  of 
Justice  Smith  and  the  other  justices  pre- 
sents to  our  minds  insurmountable  reasons 
why  we  should  not  be. 

It  therefore  follows  that  the  judgment  of 
the  trial  court  is  affirmed. 


KENTUCKY  COURT  OF  APPKAIjS. 

FOSTER-MILBURN    COMPANY,    Appt, 

V. 

J.  P.  CHINN. 
(134  Ky.  424,  120  S.  W.  364.) 

Witness  —  expert  ~  yalne  off  medicine. 

1.  One  who  has  merely  read  a  report  of 

Note,  ^  Bight  of  action  for  w*e  of  pho- 
tograph  or  name  for  advertising  pur^ 
poses. 

The  cases  passing  on  this  question  were 
collected  in  the  note  to  Henry  v.  Cherry,  24 
L.R.A.(N.S.)  091,  where  it  was  pointed  out 
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an   analysis   of   a   patent   medicine   cannot 
testify  as  to  the  value  of  the  medicine. 

Evidence  —  liability  —  opinion  as  to  re- 
pute. 

2.  In  an  action  for  damages  for  the  un- 
authorized publication  of  one's  name  in  con- 
nection with  a  patent  medicine  testimonial, 
physicians  cannot  be  allowed  to  testify 
that  medical  men  hold  persons  who,  give 
such  testimonials  in  bad  repute,  where 
plaintiff  is  not  a  physician,  and  there  is  uo 
allegation  of  special  damage. 

Same  —  ridicule  —  mortification. 

3.  One  suing  for  damages  for  the  unau- 
thorized publication  of  his  name  in  con- 
nection with  a  patent  medicine  testimonial 
may  testify  that  he  has  been  ridiculed  and 
laughed  at  by  his  friends  and  acquaintances 
on  account  of  the  publication,  to  show  mor- 
tification of  feelings. 

Same  —  testimonial  —  prices  paid  for. 

4.  One  suing  for  damages  for  the  publi- 


cation of  his  name  in  connection  with  a 
patent  medicine  testimonial  mav  show  thai 
there  is  a  scale  of  prices  paid  for  sucii 
testimonials,  the  amount  being  dependent 
on  the  office  of  the  person,  as  tending  to 
show  that  people  might  infer  that  he  had 
sold  his  signature. 

liibel  —  medicine  testimonial. 

5.  The  unauthorized  publication  of  one's 
signature  in  connection  with  a  patent 
medicine  testimonial  may  be  a  libel  if  it 
subjects  him  to  disgrace,  ridicule,  odium. 
or  contempt  in  the  estimation  of  his  friends 
or  acquaintances  or  the  public 

Trial  —  jury  —  libel. 

6.  How  far  the  unauthorized  publication 
of  one's  signature  in  connection  with  a 
patent  naedicine  testimonial  subjects  him 
to  disgrace,  ridicule,  or  contempt,  or  makes 
him  odius,  so  as  to  be  libelous^  is  a  ques- 
tion for  the  jury. 


that  redress  has  been  sought  for  such  use 
of  one's  photograph  or  name  both  by  suits 
for  injunction  and  by  actions  for  damages. 
It  was  shown  that  two  grounds  of  relief 
were  considered  in  the  injunction  suits; 
namely,  that  personal  privacy  had  been  in- 
vaded, or  that  property  rights  were  in- 
volved; and  that  the  actions  for  damages 
were  likewise  based  on  either  or  both  of 
two  grounds;  namely,  that  personal  priva- 
cy had  been  invaded,  or  that  the  publication 
was  libelous.  Foster  Milbubn  Co.  v. 
Chinn  was  cited  in  the  earlier  note,  since 
the  preparation  of  which  but  one  case  seems 
to  have  been  reported,  namely,  Munden  v. 
Harris,  163  Mo.  App.  652,  124  S.  W.  1076, 
involving  an  action  in  two  counts,  one  for 
damages  for  disturbing  the  plaintiff's  pri- 
vacy by  publishing  his  picture  without  his 
consent,  and  the  other  for  libel  in  publish- 
ing the  picture  along  with  false  statements 
attributed  to  him.  The  picture  of  the  plain- 
tiff, an  infant  of  five  years,  was  published 
in  connection  with  the  following  language, 
for  the  purpose  of  advertising  the  defend* 
ant's  business:  "Papa  is  going  to  buy 
mamma  an  Elgin  watch  for  a  present,  and 
someone  (I  mustn't  tell  who)  is  going  to 
buy  my  big  sister  a  diamond  ring.  So  don't 
vou  think  you  ought  to  buy  me  something? 
The  payments  are  so  e^sy,  you'll  never  miss 
the  money  if  you  get  it  of  Harris-Goar  Co." 
In  answering  the  defendant's  contention 
that  the  law  does  not  afford  redress  for  an 
invasion  by  one  person  of  another's  priva- 
cy unless  it  is  accompanied  by  some  injury 
to  his  property  or  interference  therewith, 
and  that  the  mere  printing  and  publishing 
of  one's  picture  does  not  and  cannot  affect 
his  property  (to  which  is  cited  Roberson  v. 
Rochester  Folding  Box  Co.;  Henry  v.  Cher- 
ry; and  Atkinson  v.  John  E.  Doherty  &  Co., 
cited  in  the  earlier  note),  the  court  prefaced 
its  statements  with  the  remark  that  if  it 
can  be  established  that  a  person  has  a 
property  right  in  his  picture,  those  who 
now  deny  the  existence  of  a  legal  right 
of  privacy  would  freely  concede  a  remedy 
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to  restrain  its  invasion;  and  then  went  on 
to  say  that  one  may  have  peculiarity  of  ap- 
pearance, and  if  it  is  to  be  made  a  matter 
of  merchandise,   it  should  be  for  his   own 
benefit;    that  it  is  a   right  which  he  may 
wish  to  exercise  for  his  own  profit,  and  he 
should  be  entitled  to  restrain  another  who 
is  using  it  for  gain;   and  that  if  there  is 
value  in  it  sufficient  to  excite  the  cupidity 
of  another,  it  is  the  property  of  him  who 
gives  it  the  value, — ^this  argument  lending 
support  to  a  contention  made  in  the  earlier 
note.    "It  may  be  admitted,"  said  the  court, 
"that  the  right  of  privacy  is  an  intangible 
right;   but  so  are  numerous  others   which 
no  one  would  think  of  denying  to  be  legal 
rights,   which   would   be   protected   by   the 
courts.     It   is  spoken  of  as  a  new   right, 
when,   in   fact,    it   is   an  old  right  with  a 
new  name.     Life,  liberty,  and  the  pursuit 
of  happiness  are  rights  of  all  men.     The 
right    to    life    includes    pursuit    of     hap- 
piness;  for  it  is  w^U  said  that  the  right 
to    life    includes    the    right   to   enjoy    life. 
Everyone    has    the    privilege    of    following 
that   mode   of    life,    if    it   will    not    inter- 
fere with  others,  which  will  bring  to  him 
the  most  contentment  and  happiness.     He 
may  adopt  that  of  privacy,  or,  if  he  likes, 
of  entire  seclusion.    The  face  of  the  majori- 
ty opinion  in  Robertson  v.  Rochester  Fold- 
ing Box  Co.  supra,  while  denominating  the 
right  of  privacy  as  'a  phrase'  and  'a  so- 
called  right,'  yet  conceded  that  it  is  a  some- 
thing which  to  disturb  is  an  'impertinence.' 
The  court  recognizes  the  right,  but,  as  hsj* 
been  already  said,  not  considering  it  a  prop- 
erty right,  refused  it  the  protection  of  the 
restraining    power   of    a   court    of    equity, 
and  thereby  confined  the  beneficent  power 
of    equity    within    too    narrow    bounds, — 
bounds  so  limited  as  will  permit  the  doing 
of  acts  which  shock  the  moral  sense.     We 
therefore  conclude  that  one  has  en  exclu- 
sive right  to  his  picture,  on  the  score  of 
its  being  a  property  right  of  material  profit. 
We  also  consider  it  to  be  a  property  right 
of  value,  in  that  it  is  one  of  the  modes  of 
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Privacy  —  photosrraph  —  unauthorized 
publication  -—  libel. 

7.  One  is  entitled  to  the  right  of  privacy 
as  to  his  photograph,  and  the  publication  of 
it  without  his  consent,  as  a  part  of  an  ad- 
vertisement for  the  purpose  of  furthering 
the  publisher's  business,  entitles  him  to  re- 
cover without  proof  of  special  damages. 

lilbel  —  mitigation  —  good  faith. 

8.  The  fact  that  an  unauthorized  publi- 
cation of  one's  photograph  and  signature 
in  connection  with  a  patent  medicine  testi- 
monial was  made  innocently  and  in  good 
faith,  believing  the  signature  to  be  genuine, 
may  be  considered  in  mitigation  of  damages 
in  an  action  by  the  one  whose  signature  was 
used,  against  the  publisher. 

Process  —  absence  —  Jurisdiction  —  ap- 
peal —  submission. 

0.  If  defendant  appeals  from  a  judgment 
in  whi6h  jurisdiction  was  not  secured  over 
him,  he  enters  his  appearance,  so  that,  upon 


return  of  the  case  to  the  trial  court,  it  will 
have  jurisdiction  over  him. 

(O'Rear,   J.,    dissents.) 
(June  10,  1000.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mercer  Coun- 
ty in  plaintiiTs  favor  in  an  action  brought 
to  recover  damages  for  the  publication 
of  an  alleged  libel.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marshall,  Rebadow,  &  Thom- 
as, J.  F.  Vanarsdall,  W.  B.  Smith,  and 
Smith  &  Smith  for  appellant. 

Messrs.  J.  Morgan  Chlnn,  E.  H.  Galth- 
er,  and  li.  M.  Smith  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

The  Foster-Milbum  Company  is  a  corpo- 


securing  to  a  person  the  enjoyment  of  life 
and  the  exercise  of  liberty,  and  that  novel- 
ty of  the  claim  is  no  objection  to  relief.  If 
this  right  is,  in  either  respect,  invaded,  he 
may  have  his  remedy,  either  by  restraint  in 
equity  or  damages  in  an  action  at  law.  If 
there  are  special  damages,  they  may  be 
stated  and  recovered ;  but  such  character  of 
damages  is  not  necessary  to  the  action,  since 
general  damages  may  be  recovered  without 
a  showing  of  specific  loss;  and  if  the  ele- 
ment of  malice  appears,  as  that  term  is 
known  to  the  law,  exemplary  damages  may 
be  recovered."  The  opinion  concedes  that, 
by  becoming  a  member  of  society,  one  sur- 
renders those  natural  rights  which  are  in- 
compatible with  social  conditions,  since,  in 
the  nature  of  things,  man  in  a  social  organ- 
ization must  be  referred  to  and  spoken  of  by 
others,  and  that  this  may  be  done  freely  so 
long  as  there  is  no  defamation;  but  the 
court  emphatically  points  out  that  the  dif- 
ference between  that  right  and  the  claim  of 
the  riglit  to  take  another's  picture,  against 
his  consent,  or  to  make  merchandise  of  it, 
or  to  exhibit  it,  is  too  wide  to  justify  hesi- 
tation in  condemning  the  act  or  in  granting 
proper  relief. 

While  the  right  of  action  for  libel  is  sus- 
tained in  the  Munden  Case,  it  is  not  upon 
any  theory  based  upon  tlve  mere  use  of  the 
photograph,  such  as  the  theory  that  such 
use  constitutes  an  implied  representation  of 
the  plaintiff's  consent  to  its  use,  which,  if 
untrue,  constitutes  an  element  of  libel,  as 
contended  in  the  earlier  note;  but  it  is  sus* 
tained  upon  the  ground  that  the  language 
in  connection  with  which  the  picture  M'as 
published  was  such  that  it  might  be  found 
to  subject  the  plaintiff  to  ridicule,  contempt, 
or  public  hatred  by  an  appreciable  member 
of  the  community,  within  the  rule  of  the 
United  States  Supreme  Court  decision  of 
Peck  V.  Tribune  Co.,  cited  in  the  earlier 
note. 

A^  shown  in  the  earlier  note,  the  New 
York  legislature  has  enacted  a  statute  mak- 
ing it  a  misdemeanor  to  use  the  name  or 
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portrait  or  picture  of  another,  without  his 
consent,  for  advertising  purposes  or  for  the 
purposes  of  trade,  and  authorizing  a  suit 
for  injunction  or  an  action  for  damages. 
The  constitutionality  of  this  statute  has 
been  upheld  in  Rhodes  v.  Sperry  &  H.  Co. 
103  N.  Y.  223,  post,  1143,  127  Am.  St.  Rep. 
045,  86  N.  E.  1007,  which  has  been  selected 
for  future  annotation  in  this  series  upon  the 
constitutional  question.  In  cases  decided 
since  the  preparation  of  the  earlier  note, 
this  statute  has  been  held  to  authorize  an 
injunction  in  favor  of  a  noted  scholar  and 
educator  who  was  editing  a  special  edition 
of  books,  known  as  "The  Harvard  Classics," 
and  "Doctor  Eliot's  Five-foot  Shelf  of 
Books,"  and  against  another  publisher  who 
was  using  the  plaintiffs  name  to  advertise 
a  competing  set  of  books,  variously  denomin- 
ated as  "Dr.  Eliot's  Famous  Five-foot  Shelf 
of  World's  Greatest  Books,"  and  "Dr.  Eli- 
ot's Five-foot  Shelf,"  and  "Dr.  Eliot's  Set" 
(Eliot  V.  Jones,  66  Misc.  05,  120  N.  Y. 
Supp.  080,  affirmed  in  140  App.  Div.  Oil, 
125  N.  Y.  Supp.  1110);  an  injunction  in 
favor  of  an  author  whose  reputation  as  a 
writer  has  been  established  under  his  own 
name,  against  the  use  of  such  name  by  a 
publisher  in  connection  with  the  publication 
and  circulation  of  uncopyrighted  books  writ- 
ten by  the  author  under  a  non  de  plume  ( El- 
lis V.  Hurst,  66  Misc.  235,  121  N.  Y.  Supp. 
438) ;  an  injunction  against  the  use  of  the 
plaintiff's  name  without  his  consent,  in  con- 
nection with  the  marketing  of  moving-pic- 
ture films  purporting  to  show  the  wreck  of 
a  vessel  upon  which  the  plaintiff  had  been 
a  wireless  operator,  and  to  represent  him  in 
an  operator's  uniform  (Binns  v.  Vitagraph 
Co.  67  Misc.  327,  124  N.  Y.  Supp.  515); 
but' not  an  injunction  in  favor  of  a  person 
who  has  written  an  autobiography,  against 
the  publication  of  his  picture  by  a  news- 
paper in  connection  with  a  so-called  history 
of  his  life  (Jeffries  v.  New  York  Evening 
Journal  Pub.  Co.  67  Misc.  570,  124  N.  Y. 
Supp.  780).  L.  A.  W. 
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ration  with  its  principal  office  at  Buffalo, 
New  York.  Among  other  things  it  manu- 
factures Doan's  Kidney  Pills,,  and  pub- 
lishes, to  advertise  the  pills,  "Doan's  Direc- 
tory." In  this  directory  it  printed  a  pic- 
ture of  J.  P.  Chinn,  and  under  the  picture, 
were  these  words:  "Senator  Chinn,  fa- 
mous Kentucky  horseman,  gives  testimony. 
Was  cured  by  Doan's  Kidney  Pills  when 
miserable  with  pain  in  the  back.  Senator 
Jack  Chinn  is  a  prominent  figure  in  the 
Blue  Grass  country  of  Kentucky,  famous 
for  its  beautiful  women  and  for  its  fine 
blooded  horses  Col.  Chinn,  who  is  very 
popular  and  well  known,  was  walking  with 
Gov.  Gocbel  when  the  latter  was  fatally 
shot.  For  many  years  he  has  been  a  large 
breeder  of  thorouhbred  stock.  Col.  Chinn 
says  he  is  glad  to  acknowledge  the  benefit 
he  has  derived  from  using  Doan's  Kidney 
Pills.     His  letter  follows: 

Foster-Mil  burn  Company, 
Buffalo  New  York. 
Gentlemen: — ■ 

I  join  in  indorsing  Doan's  Kidney  Pills, 
which  were  recommended  to  me  a  few 
months  ago  when  I  was  feeling  miserable. 
Had  severe  pains  in  the  back,  was  rest- 
less and  languid.  A  iew  boxes  of  pills  ef- 
fectually routed  the  ailment,  and  I  am 
glad  to  acknowledge  the  benefit  I  have  de- 
rived. Yours  truly, 

[Facsimile  reduced]  J.  P.  Chinn." 

J.  P.  Chinn  brought  this  suit  against  the 
Foster-Mil  burn  Company,  charging  that 
he  had  not  written  or  signed  the  letter, 
that  the  publication  was  without  his  au- 
thority, and  charging  that  it  had  brought 
him  into  ridicule  and  greatly  mortified  him, 
and  otherwise  damaged  him  in  the  sum  of 
$25,000.  The  defendant  filed  an  answer 
traversing  the  allegations  of  the  petition 
after  a  motion  to  quash  the  process  had 
been  overruled.  ^  trial  was  had  before  a 
jury,  which  resulted  in  a  verdict  for  the 
plaintiff  for  $2,500.  The  court  entered 
judgment  on  the  verdict,  and  the  defend- 
ant appeals. 

Dr.  A.  N.  McCormick  was  allowed  to  tes- 
tify on  the  trial,  as  a  witness  for  the  plain- 
tiff, that  he  was  a  member  of  the  American 
Medical  Association;  that  an  officer  of 
that  association  had  made  an  analysis  of 
Doan's  Kidney  Pills;  that  he  had  seen  a 
report  of  the  analysis,  and  that  the  report 
showed  that  the  pills  were  composed  of 
certain  ingredients;  that  a  pill  thus  com- 
posed was  harmless,  but  of  no  value,  and 
that  Doan's  Kidney  Pills  were  a  fraud. 
The  witness  had  not  analyzed  the  pills. 
He  knew  nothing  of  what  they  contained, 
except  what  he  had  read  from  the  report 
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of  the  officer  who  liad  made  the  examina- 
tion. This  evidence  was  incompetent.  A 
witness  who  has  made  a  chemical  analysis 

m 

himself  may  testify  as  to  the  analysis  which 
he  has  made,  but  all  that  Dr.  McCormick 
knew  was  purely  hearsay  as  to  the  nature 
of  the  pills,  and  his  testimony  that  they 
were  a  fraud  and  valueless  should  not 
have  been  admitted,  because  it  was  based 
upon  the  knowledge  he  had  received  of 
the  contents  of  the  pills  from  the  report 
of  their  analysis.  This  evidence  was  very 
prejudicial  to  the  defendant,  as  it  stamped 
the  pills  as  a  fraud.  The  contents  of  the 
pills  can  only  be  proven  by  some  person 
who  knows  the  facts. 

Over  the  defendant's  objection.  Dr.  A.  D. 
Price   was   allowed   to   testify   as   follows: 

Q.  Are  you  acquainted  with  the  general 
reputation  among  the  medical  profession, 
and  intelligent  people  generally,  of  people 
who  sign  their  names  to  medical  testi- 
monials in  these  medical  almanacs — ^in  what 
regard  they  are  held?  . 

A.  The  medical  profession  pays  no  re- 
gard to  anything  of  that  kind  that  they 
may  see. 

Q.  Are  you  acquainted  with  that  reputa- 
tion from  having  heard  it  discussed  among 
the  medical  profession — in  which  people 
who  sign  these  testimonials  are  held? 

A.  I  suppose  they  get  any  kind  they 
want.  A  reputable  physician  does  not  re- 
gard a  testimonial  of  that  kind  as  worth 
anything. 

Q.  In  what  repute  are  people  who  do 
that  sort  of  thing  held? 

A.  In  bad  repute. 

Dr.  M.  L.  Forsythe  was  also  allowed  to 
testify  thus: 

From  your  acquaintance  with  the  medical 
profession  generally,  are  you  acquainted 
with  the  repute  in  which  one  is  held  whose 
name  appears  in  a  patent  medicine  ad- 
vertisement ? 

A.  Yes;  I  have  heard  it  discussed,  and 
have  read  of  it  a  good  deal. 

Q.  Tn  what  repute  are  such  men  held  by 
the  profession — speaking  as  a  scientific 
man — as  doctor? 

A.  In  bad   repute. 

Dr.  C.  P.  Price  and  Dr.  A.  T.  McConnick 
were    allowed    to   give    similar    testimony. 

In  Bradstreet  Co.  v.  Gill,  72  Tex.  115, 
2  L.R.A.  405,  13  Am.  St.  Rep.  768,  9  S. 
W.  763,  Gill  sued  the  Bradstreet  Company 
for  a  report  published  concerning  him  by 
<t  as  a  commercial  agency,  in  which  he  was 
reported  "in  blank."  The  court  held  that 
what  the  words  "in  blank"  meant,  accord- 
ing to  the  key  furnished  by  the  defendant 
to  its  subscribers,  might  be  shown;  but 
that  it  was  improper  to  show  what  effect 
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Buch  a  report  would  have  upon  plaintijQTs 
standing  in  commercial  circles.  The  court 
said:  "It  was  only  the  opinion  of  the  wit- 
nesses  about  a  matter  that  the  jury  were 
capable  of  judging  and  which  it  was  their 
duty  to  determine.  If  the  rating  meant 
that  the  plaintiff  had  no  credit  and  no  capi- 
tal, and  such  rating  was  false,  it  was  li- 
belous, and  actionable  per  se,  and  the  jury 
should  have  been  left  to  estimate  its  effect 
without  the  influence  of  the  opinions  of  wit- 
nesses, however  competent  to  judge  of  such 
matters.  Townsend,  Slander  &  Libel,  297. 
If  plaintiff  suffered  special  damage  by  loss 
of  credit,  the  injury  and  the  cause  of  it 
were  susceptible  of  proof, — direct  proof  by 
the  persons  with  whom  his  credit  suffered. 
If  there  was  a  general  loss  of  credit  or 
breaking  down  of  commercial  character, 
and  it  was  not  susceptible  of  proof,  it  was 
a  matter  of  opinion  for  the  jury  only,  un- 
aided by  the  opinions  of  outsiders."  In 
McDuff  V.  Detroit  Evening  Journal  Co.  84 
Mich.  1,  22  Am.  St.  Rep.  673,  47  N.  W. 
071,  similar  evidence  was  held  incompe- 
tent. The  court  said:  "The  rules  of  plead- 
ing are  founded  upon  reason  and  fairness. 
The  isaue  in  ordinary  lawsuits  is  limited. 
I1ie  parties  are  more  or  less  familiar  with 
the  transaction  involved,  and  the  defend- 
ant may  fairly  be  presumed  to  have  some 
knowledge  of  the  testimony  against  him, 
and  what  witnesses  he  can  produce  to  meet 
it.  In  a  libel  suit,  under  an  allegation  of 
general  damages  only,  the  issue  is:  What 
damages  has  the  plaintiff  suffered  general- 
ly in  the  community  where  he  is  known, 
by  the  publication  of  the  libelous  article? 
and  not  what  he  had  suffered  in  individual 
instances,  where  those  who  have  known  him 
have  treated  him  differently  from  what 
they  did  before.  In  the  latter  case,  if  he 
wishes  to  recover  damages,  he  must  al- 
lege them.  No  other  rule  would  be  fair 
and  reasonable." 

The  plaintiff  was  not  a  doctor.  He  did 
not  allege  any  special  damages.  If  special 
damages  have  been  sustained  by  reason  of 
a  libel,  as,  if  the  plaintiff's  business  has 
been  injured  or  other  loss  suffered  by  rea- 
son of  it,  such  matters  should  be  specially 
pleaded.  The  proof  referred  to  did  not 
show  that  the  plaintiff  had  suffered  spe- 
cial damages.  It  was  simply  the  opinion 
of  witnesses  as  to  what  doctors  as  a  class 
would  think.  This  is  not  a  question  of  ex- 
pert testimony.  The  jury,  when  the  facts 
are  shown,  can  judge  of  this  as  intelligent- 
ly as  the  witnesses  who  were  introduced. 
The  plaintiff  was  properly  allowed  to  show 
that  he  had  been  ridiculed  and  laughed  at 
by  his  friends  and  acquaintances  on  ac- 
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count  of  the  publication.  What  had  been 
thus  said  to  him  was  competent  to  show 
his  mortification  of  feelings.  He  was  also 
properly  permitted  to  show  that  there  was 
a  scale  of  prices  paid  for  cards  of  this 
sort,  the  amount  paid  being  dependent  up- 
on the  office  of  the  person;  for  this  proof 
would  tend  to  show  that  persons  who  knew 
of  the  custom  of  paying  for  such  cards 
might  conclude  that  the  plaintiff  had  sold 
his  signature.  In  other  words,  the  jury 
may  hear  proof  of  all  facts  which  would 
enable  them  intelligently  to  understand 
the  impression  which  the  publication  would 
reasonably  make  on  the  plaintiff's  friends 
and  acquaintances  or  the  public  generally. 
But  it  is  not  a  question  of  expert  testi- 
mony as  to  what  impression  would  be  made 
on  a  certain  person  or  class  of  persons. 
When  the  facts  are  before  the  jury,  they 
can  judge  of  this  as  intelligently  as  the 
witness.  In  Riley  v.  Lee,  88  Ky.  610, 
21  Am.  St.  Rep.  358,  11  8.  W.  714,  thia 
court,  after  a  full  discussion  of  the  author- 
ities as  to  what  constitutes  a  libel,  thus 
stated  its  conclusion:  "So  it  may  be  re- 
garded as  thoroughly  settled  that  if  the 
written  or  printed  publication  tends  to  de- 
grade the  person  about  whom  it  is  written 
or  printed, — ^that  is,  if  it  tends  to  reduce 
his  character  or  reputation  in  the  estima- 
tion of  his  friends  or  acquaintances  or  the 
public,  from  a  higher  to  a  loWer  grade,  or 
if  it  tends  to  disgrace  him;  that  i8»  if 
it  tends  to  deprive  him  of  the  favor  and 
esteem  of  his  friends  or  acquainVancea  or 
the  public,  or  tends  to  render  him  odious, 
ridiculous,  or  contemptible  in  the  estima- 
tion of  his  friends  or  acquaintances  or  the 
public, — it  is  per  ae  actionable  libel."  But 
the  question  is  not  what  impression  was 
made  on  a  particular  person  of  unusual 
sensibilities  or  peculiar  notions,  but  what 
impression  would  reasonably  be  produced 
on  the  generality  of  persons;  that  is,  the 
common  run  of  people  among  the  plain- 
tiff's friends  or  acquaintances  or  the  pub< 
lie  generally.  If  an  impression  was  made 
on  a  peculiar  class  of  persons,  causing  spe- 
cial damages,  then  this  may  be  recovered; 
but,  unless  some  special  damage  has  re- 
sulted, to  introduce  into  the  case  the  pe- 
culiar notions  of  a  particular  person  or 
class  of  persons  would  only  serve  to  con- 
fuse the  issue  to  be  tried.  In  Humphreys 
V.  Miller,  4  Car.  &  P.  7,  a  circular  was 
sent  out,  written  by  the  secretary  of  a  so- 
ciety for  the  protection  of  the  trade,  which 
imputed  certain  specific  facts  to  the  plain- 
tiff. It  was  held  that  a  witness  could  not 
be  asked  what  he  understood  by  finding  a 
person's  name  in  such  a  circular.     In  tlM 
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authorities  a  libel  is  defined  as  a  publica- 
tion bubjecting  the  plaintiff  to  ^'public 
hatred,  contempt,  obloquy,  or  ridicule."  25 
Cyc.  Law  &  Proc.  pp.  243,  244,  and  notes; 
18  Am.  &  £ng.  £nc.  Law,  p.  861;  Cooley, 
Torts,  ••  240-241;  Bishop,  Non  Contract 
Law,  §  280,  and  note.  Where  other  words 
are  used,  they  mean  the  same.  Thus,  in 
Hilliard  on  Torts,  vol.  1,  4th  ed.  p.  251, 
the  language  is  this:  "A  publication  is  a 
libel  which  tends  to  injure  one's  reputation 
in  the  common  estimation  of  mankind,  to 
throw  contumely  or  reflect  shame  and  dis- 
grace upon  him,  or  hold  him  up  as  an  ob- 
ject of  hatred,  scorn,  ridicule,  and  con- 
tempt, although  it  imputes  no  crime  liable 
to  be  punished  with  infamy."  The  gist  of 
an  action  for  libel  is  the  injury  to  the 
character.  In  Stevens  v.  Com.  124  Ky. 
32,  98  S.  W.  284,  it  was  held  that  the  rep- 
utation of  the  decedent  among  peace  offi- 
cers could  not  be  shown,  but  that  the  in- 
quiry must  be  confined  to  his  character 
generally.  The  same  principle  must  ap- 
ply here.  We  are  therefore  of  opinion  that 
the  court  erred  in  admitting  the  testi- 
mony  above   referred   to. 

It  is  earnestly  insisted  for  the  defend- 
ant that  the  publication  is  not  actionable. 
There  is  an  important  difference  between 
verbal  slander  and  a  written  or  printed 
publication.  Words  verbally  spoken  are 
not  actionable'  per  se  ordinarily,  unless  they 
impute  a  crime,  but  words  which  are  writ- 
ten or  printed  are  actionable  when  they 
subject  the  person  to  disgrace,  ridicule, 
odium,  or  contempt  in  the  estimation  of 
his  friends  and  acquaintances  or  the  pub- 
lic. How  far  the  publication  in  question 
would  subject  a  person  to  ridicule  or  con- 
tempt or  make  him  odius  is  a  question  for 
the  jury.  While  there  is  some  conflict  in 
the  authorities,  we  concur  with  those  hold- 
ing that  a  person  is  entitled  to  the  right 
of  privacy  as  to  his  picture,  and  that  the 
publication  of  the  picture  of  a  person  with- 
out his  consent,  as  a  part  of  an  advertise- 
ment for  the  purpose  of  exploiting  the  pub- 
lisher's business,  is  a  violation  of  the  right 
of  privacy,  and  entitles  him  to  recover 
without  proof  of  special  damages.  See 
Pavcsich  v.  New  England  L.  Ins.  Co.  122 
Ga.  190,  69  L.R.A.  101,  106  Am.  St.  Rep. 
104,  50  S.  E.  68,  2  A.  &  E.  Ann.  Cas.  561, 
and  notes.  It  is  a  fraud  on  the  public  to 
publish  indorsements  of  public  men  in  pub> 
lications  of  this  character  which  are  not 
genuine.  A  man  has  the  right  to  complain 
when  he  is  published  in  a  directory  having 
a  circulation  of  8,000,000  copies,  as  in- 
dorsing a  patent  medicine  he  haa  never 
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seen.  To  publish  with  the  forged  letter 
his  picture  and  a  sketch  of  him  is  to  g;ive 
weight  to  the  letter.  The  defendant  did 
not  publish  the  letter  as  it  was  written 
when  sent  to  it  by  its  agent.  The  original 
letter  began  with  these  words,  '1  join  with 
my  congressional  associates,"  etc.  In  pub- 
lishing it  the  defendant  omitted  the  words 
"with  my  congressional  associates,"  and 
the  sketch  published  above  the  letter  shows 
the  writer  of  it  knew  the  plaintiff  was  not 
a  member  of  Congress.  It  has  become  a 
custom  in  the  press  to  publish  the  pictures 
of  prominent  public  men;  but  it  is  a  very 
different  thing  for  a  manufacturer  to  use 
without  authority  such  a  man's  picture 
to  advertise  his  goods  in  connection  with  a 
forged  letter  indorsing  the  goods. 

The  court  did  not  err  in  refusing  to 
give  the  instructions  asked  by  the  defend- 
ant on  the  trial.  There  was  no  substan- 
tial error  in  the  instructions  which  the  court 
gave  the  jury;  but  on  another  trial  the 
court  will  conform  instruction  No.  1  to 
what  was  said  in  Riley  v.  Lee  in  defining 
libel.  The  court  will  also  instruct  the  jury 
tliat  if  the  defendant  published  the  letter 
innocently  and  in  good  faith,  believing  it 
to  be  genuine,  they  may  consider  this  in 
mitigation  of  damages,  and  give  it  such 
weight   as  they  think  proper. 

We  have  not  deemed  it  necessary  to  de- 
termine whether  the  court  properly  over- 
ruled the  motion  to  quash  the  process,  as 
the  appeal  enters  the  defendant's  appear- 
ance to  the  case,  and  it  will  be  before  the 
court  on  the  return  of  the  action  to  the 
circuit  court,  in  any  event.  Louisville  k 
N.  R.  Co.  V.  Chestnut,  116  Ky.  43,  72  S. 
W.  351,  and  cases  cited.  The  rule  is  one 
generaly  recognized.  It  is  thus  stated  in 
3  Cyc.  Law  &  Proc.  p.  511,  where  a  num- 
ber of  authorities  are  given:  "If  the  ap- 
peal is  to  a  reviewing  court,  it  is  a  gen- 
eral appearance  in  the  sense  that,  on  re- 
versal and  remand  to  the  trial  court,  de- 
fendant is  in  court  for  the  purpose  of  fur- 
ther proceedings  without  any  further  steps 
to  bring  him  into  court,  even  though  the 
judgment  was  reversed  on  the  ground  that 
the  trial  court  had  not  acquired  jurisdic- 
tion of  the  person  of  defendant."  We  see 
no  other  error  in  the  record. 

On  another  trial  the  court  will  confine 
the  witnesses  to  the  facts  they  know,  ex- 
cluding all  hearsay  testimony  except  on 
those  matters  where  hears&y  is  admissible. 
Judgment  is  reversed  and  cause  remanded 
for  a  new  trial. 

O'Rear,  J.,  dissenting. 
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AIDA  T.  RHODES,  Respt., 

V. 

SPERRY    k    HUTCHINSON    COMPANY, 

Appt. 

(193  N.  Y.  223,  85  N.  E.  1097.) 

Privacy    —    forbidding    use    of    photo- 
graph —  deprivation  of  liberty. 

1.  A  statute  forbidding  the  use,  without 
his  consent,  of  the  portrait  of  another  per- 
son for  purposes  of  advertising  or  trade, 
does  not  unconstitutionally  restrict  one's 
liberty. 

Statute   —    changing    common    law    — 
validity. 

2.  That  a  statute  forbidding  tlie  use  of 
another's  photograph  for  advertising  or 
trade  purpnoses  creates  a  right  of  action, 
and  imposes  a  liability  unknown  to  the  com- 
mon law,  and  makes  a  formerly  innocent 
act  a  criminal  offense,  does  not  invalidate 
it.       • 

Privacy    —    forbidding   use    of    photo- 
graph —  due  process  of  law. 

3.  A  statute  which  in  general  terms  for- 
bids the  use  of  the  portrait  of  another 
person  for  advertising  or  trade  purposes 
without  his  written  consent  will  be  given 
a  prospective  operation,  and  therefore 
does  not  deprive  the  owner  of  such  por- 
trait of  his  property  without  due  process 
of  law. 

Same  —  obligation  of  contract. 

4.  The  obligation  of  no  contract  is  im- 
paired by  a  statute  forbidding  the  use  of  a 
photograph  of  another  person  for  adver- 
tising or  trnde  purposes  without  his  written 
consent,  which  operates  prospectively  only. 

(October  23,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  (Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Kings  Coun- 
ty, Part  I.,  enjoining  defendant  from  using 
photographs  of  plaintiff  for  purposes  of 
trade  or  advertising,  and  awarding  dam- 
ages.    Affirmed. 

Statement  by  Wlllard  Bartlett,  J.: 

Appeal  from  a  judgment  of  the  appellate 


division  of  the  supreme  court  in  the  sec- 
ond judicial  department,  entered  July  5, 
1907,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court 
on  trial  at  special  term,  enjoining  the  de- 
fendant from  using  pictures  or  photographs 
of  the  plaintiff  for  purposes  of  trade  or  ad- 
vertising, and  awarding  damages  to  the 
plaintiff  for  injuries  sustained  by  reason  of 
such  use  of  her  portrait. 

The  action  was  bfought  under  the  2d  sec- 
tion of  chapter  132  of  the  Laws  of  1903. 
That  statute  reads  as  follows: 
*'An  Act  to  Prevent  the  Unauthorized  Use 
of  the  Name  or  Picture  of  Any  Person 
for  the    Purposes    of  Trade     (passed 
April  6,  1903). 

''Section  1.  A  person,  firm,  or  corpora- 
tion that  uses  for  advertising  purposes,  or 
for  the  purposes  of  trade,  the  name,  por- 
trait, or  picture  of  any  living  person  with- 
out having  first  obtained  the  written  con- 
sent of  such  person,  or,  it  a  minor,  of  his 
or  her  parent  or  guardian,  is  guilty  of 
a  misdemeanor. 

"Sec.  2.  Any  person  whose  name,  por- 
trait, or  picture  is  used  within  this  state 
for  advertising  purposes,  or  for  the  pur- 
poses of  trade,  without  the  written  consent 
first  obtained  as  above  provided,  may  main- 
tain an  equitable  action  in  the  supreme 
court  of  this  state  against  the  person,  firm, 
or  corporation  so  using  hia  name,  portrait, 
or  picture,  to  prevent  and  restrain  the  use 
thereof;  and  may  also  sue  and  recover 
damages  for  any  injuries  sustained  by  rea- 
son of  such  use;  and  if  the  defendant 
shall  have  knowingly  used  such  person's 
name,  portrait,  or  picture  in  such  manner 
as  is  forbidden  or  declared  to  be  unlawful 
by  this  act,  the  jury,  in  its  discretion,  may 
award  exemplary  damages. 

'*Sec.  3.  This  act  shall  take  effect  Sep- 
tember 1,  1903." 

Upon  the  trial  of  the  action  at  special 
term,  the  court  made  the  following  find- 
ings of  fact:  ''(1)  That  the  defendant  is 
a  foreign  corporation  organized  under  the 
laws  of  the  state  of  New  Jersey.  (2)  That 
the  defendant  is   engaged   in   the  business 


Note.— No  otiier  cases  requiring  consid- 
eration herein  have  been  found  involving 
the  constitutionality  of  statutes  designed 
to  protect  the  right  of  privacy  by  forbid- 
ding the  use  of  a  person's  photograph  or 
name  for  advertising  purposes  or  for  the 
purposes  of  trade.  It  is  true  that,  in  addi- 
tion to  the  decision  of  Rhodes  v.  Spehbt  & 
H.  Co.,  some  of  tlie  lesser  New  York  courts 
have  declared  in  favor  of  this  statute's 
constitutionality,  but  whatever  importance 
they  may  have  or  may  have  had  is  merged 
in  the  clecision  of  the  court  of  appeals. 

Of  course,  in  one  view  at  least,  the  libel 
statutes  are  designed  to  protect  the  right 
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of  privacy,  but  such  statutes  are  aui  gener- 
is, and  throw  little,  if  any,  light  upon  the 
phase  of  the  question  presented  in  the 
KiiODEs  Case.  A  note  discussing  the  con- 
stitutional freedom  of  speech  and  of  the 
press  is  to  be  found  in  32  L.R.A.  829. 

Whether,  in  the  absence  of  statute,  an  ac- 
tion may  be  maintained  for  a  violation  of 
the  right  of  privacy  is,  of  course,  another 
question.  One  phase  of  this  question,  that 
is  the  right  of  action  for  use  of  one's  pho- 
tograph or  name  for  advertising  purposes, 
is  discussed  in  the  notes  to  Henry  v.  Cher- 
ry, 24  L.R.A.(N.S.)  991,  and  Foster-Mill- 
burn  Co.  T.  Chiim,  ante,  1137.    L.  A.  W. 
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of  issuing  and  redeeming  trading  stamps; 
and,  at  the  time  this  action  was  begun,  and 
for  some  time  prior  thereto,  the  defendant 
occupied  the  premises  Nos.  162-154  West 
Twenty -Third  street,  borough  of  Manhat- 
tan, city  of  New  York,  and  us^d  the  same 
as  an  office  for  the  exhibition  of  premiums 
obtainable  upon  the  surrender  of  trading 
stamps  issued  by  the  defendant.  (3)  That 
the  defendant,  at  the  time  when  this  action 
was  begun,  and  for  some  time  prior  there- 
to, was  using,  exhibiting,  and  displaying 
in  said  office  of  the  defendant,  pictures 
or  photographs  of  the  plaintiff  in  different 
poses,  as  premium  exhibits,  and  for  the  pur- 
pose of  advertising  the  benefits  conferred 
on  the  holders  of  trading  stamps  issued 
by  defendant  and  to  acquire  a  larger 
trade  and  custom  by  such  use,  exhibition, 
and  display.  (4)  That  the  plaintiff  has 
never  consented  in  writing  or  otherwise  to 
the  use,  exhibition,  or  display  of  her  picture 
or  photograph.  (5)  That  the  plaintiff  has 
suffered  damages  by  the  defendant's  use  of 
her  picture  or  photograph  as  above  set 
forth.''  Upon  these  findings  of  fact  an  in- 
terlocutory judgment  was  rendered,  enjoin- 
ing the  defendant  from  using  the  plaintiff's 
pictures  or  photographs  for  purposes  of 
trade  or  advertising,  and  directing  an  as- 
sessment of  her  damages  at  trial  term, 
where  she  obtained  a  verdict  of  $1,000.  The 
final  judgment  entered  upon  this  verdict 
lias  been  unanimously  affirmed  by  the  ap- 
pellate division. 


Mr.   John   Hall   Jones,    for   appellant: 

The  statute  is  unconstitutional  because 
it  requires  prior  written  consent. 

Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y. 
90,  12  L.R.A.(N.S.)  707,  79  N.  E.  836; 
Forster  v.  Scott,  136  N.  Y.  677,  18  L.R.A. 
643,  32  K.  E.  976;  Dexter  v.  Boston,  176 
Mass.  251,  79  Am.  St.  Rep.  306,  67  N.  £. 
379;  Minneapolis  Brewing  Co.  v.  McGilli- 
vray,  104  Fed.  258;  Prescott  v.  Hull,  17 
Johns.  284;  1  Parsons,  Contr.  9th  ed.  p. 
249;  VanWyck  v.  Horowitz,  39  Hun,  237; 
Marcus  Ward  &  Co.  v.  Ward,  40  N.  Y.  S. 
R.  792,  15  N.  Y.  Supp.  013. 

The  statute  is  unconstitutional  because 
it  takes  property  without  due  process  of 
law,  and  unreasonably  interferes  with  the 
liberty   secured  by   the   Constitution. 

Roberson  v.  Rochester  Folding  Box  Co. 
171  N.  Y.  638,  69  L.R.A.  478,  89  Am.  St. 
Rep.  828,  64  N.  E.  442;  Allgeyer  v.  Louis- 
iana, 165  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct.  Rep.  427;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25  Sup.  Ct.  Rep.  639,  3  A.  &  E. 
Ann.  Cas.  1133;  Forster  v.  Scott,  136  N. 
Y.  577,  18  L.R.A.  643,  32  N.  E.  976;  Colon 
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V.  Lisk,  163  N.  Y.  188,  60  Am.  St  Rep. 
609,  47  K.  E.  302;  Atkinson  v.  John  £. 
Doherty  &  Co.  121  Mich.  372,  46  L.R.A. 
219,  80  Am.  St.  Rep.  507,  80  N.  W.  285. 

Messrs.  Ijearned  Hand  and  Harold  B. 
Elgar,  with  Messrs.  Gould  &  Wilkie,  for 
intervener  James  McCreery  &  Co.: 

The  act  deprives  persons  of  their  liberty 
without  due  process  of  law,  in  respect  of  its 
operation  after  its  passage. 

Allgeyer  v.  Louisiana,  165  U.  8.  589, 
41  L.  ed.  835,  17  Sup.  Ct.  Rep.  427;  Frank 
L.  Fisher  Co.  v.  Woods,  187  N.  Y.  90,  12 
L.R.A.(N.S.)  707,  79  N.  E.  836;  People 
ex  rel.  Tyroler  v.  Warden,  167  N.  Y.  116, 
43  L.R.A.  264,  68  Am.  St.  Rep.  763,  51  N. 
E.  1006;  Re  Jacobs,  98  N.  Y.  106,  60  Am. 
Rep.  636;  People  v.  Gillson,  109  N.  Y.  389, 
4  Am.  St.  Rep.  465,  17  N.  E.  343;  Den  ex 
dem  Murray  v.  Hoboken  Land  &  Improv. 
Co.  18  How.  272,  15  L.  ed.  372;  Plessy  v. 
Ferguson,  163  U.  S.  550,  41  L.  ed.  260,  16 
Sup.  Ct.  Rep.  1138;  St.  Louis  &  S.  1^.  R. 
Co.  V.  Mathews,  165  U.  S.  1,  41  L.  ed.  611, 
17  Sup.  Ct.  Rep.  243;  Gulf,  C.  A,  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  431. 

The  statute  deprives  persons  of  property 
without  due  process  of  law,  because  it  ap- 
plies indifferently  to  pictures  made  before 
and  after  the  act. 

Wynehamer  v.  People,  13  N.  Y.  378;  Re 
Townsend,  39  N.  Y.  171;  People  v.  Orange 
County  Road  Constr.  Co.  175  N.  Y.  84,  65 
L.R.A.  33,  67  N.  E.  129;  People  ex  rel.  Mc- 
Pike  V.  Van  De  Carr,  178  N.  Y.  425,  66 
L.R.A.  189,  102  Am.  St.  Rep.  516,  70  N.  E. 
965;  People  v.  Gillson,  109  N.  Y.  400,  4 
Am.  St.  Rep.  465,  17  N.  E.  343. 

The  statute  impairs  the  obligation  of  eon- 
tracts,  and  is  void  under  the  Federal  Con- 
stitution. 

People  T.  Orange  County  Road  Constr. 
Co.  175  N.  Y.  84,  65  L.R.A.  33,  67  N.  E. 
129. 

Mr.  Thomas  E.  O'Brien,  for  respond- 
ent: 

Chapter  132  of  the  Laws  of  1903  is  a 
constitutional  exercise  of  the  police  power. 

Roberson  v.  Rochester  Folding  Box  Co. 
171  N.  Y.  638,  59  L.R.A.  478,  89  Am.  St. 
Rep.  828,  64  N.  K  442. 

Mr.  Melville  Henry  Oane,  for  interven- 
er Helen  Wyatt: 

The  statute  is  constitutional. 

People  V.  Cannon,  139  N.  Y.  32,  36  Am. 
St.  Rep.  668,  34  K.  E.  759;  Roberson  v. 
Rochester  Folding  Box  Co.  171  N.  Y.  538, 
59  L.R.A.  478,  89  Am.  St.  Rep.  828,  64  N. 
E.  442;  Klug  v.  Sheriffs,  129  Wis.  468,  7 
L.R.A.(N.S.)  362,  116  Am.  St.  Rep,  967, 
109  N.  W.  656,  9  A.  &  E.  Ann.  Cas.  1013. 

The  statute  is  not  retroactive. 
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People  ex  rel.  Provident  Sav.  Life  Aseur. 
Soc.  V.  Miller,  179  N.  Y.  227,  71  N.  E.  930; 
New  York  k  0.  M.  R.  Co.  v.  Van  Horn,  67 
N.   Y.   473. 

The  statute  is  a  valid  exercise  of  the 
police  power. 

People  ex  rel.  Armstrong  v.  Warden,  183 
N.  Y.  223,  2  L.R.A.(N.S.)  869,  76  N.  E. 
11^  5  A.  ft  £.  Ann.  Cas.  325;  Schnaier  v. 
Navarre  Hotel  k  Importation  Co.  182  N. 
Y.  83,  70  L.R.A.  722,  108  Am.  St.  Rep.  790, 
74  N.  E.  561;  Wright  v.  Hart,  182  N.  Y. 
330,  2  L.R.A.(N.S.)  338,  75  N.  £.  404,  3 
A.  &  E.  Ann.  Cas.  263. 

Wlllard  Bartlett,  J.,  delivered  the  opin« 
ion  of  the  court: 

In  the  case  of  Roberson  v.  Rochester 
Folding  Box  Co.  171  N.  Y.  538,  59  L.R.A. 
478,  89  Am.  St.  Rep.  828,  64  N.  E.  442, 
this  court  determined  that,  in  the  absence 
of  any  statute  on  the  subject,  the  right  of 
privacy,  as  a  legal  doctrine  enforceable  in 
equity,  did  not  exist  in  this  state  so  as  to 
enable  a  woman  to  prevent  the  use  of  her 
portrait  by  others  for  advertising  purposes 
without  her  consent.  In  the  prevailing 
opinion  in  that  case,  however.  Chief  Judge 
Parker  suggested  that  the  right  of  privacy 
to  that  extent  might  properly  be  protected 
by  an  act  of  the  legislature,  saying:  *'The 
legislative  body  could  very  well  interfere 
and  arbitrarily  provide  that  no  one  should 
be  permitted,  for  his  own  selfish  purpose, 
to  use  the  picture  or  the  name  of  another 
for  advertising  purposes  without  his  con- 
sent." Chapter  132  of  the  Laws  of  1903, 
was  passed  at  the  very  next  session  of  the 
legislature  after  this  judicial  utterance 
was  made  public,  and  there  can  be  little 
doubt  that  its  enactment  was  prompted  by 
the  suggestion  which  I  have  quoted.  We 
are  now  asked  to  reverse  the  judgment  in 
this  action  based  on  that  statute,  on  the 
ground  that  its  enactment  was  not  a  valid 
exercise  of  the  power  of  the  legislature  un- 
der the  Constitution  of  the  state  of  New 
York,  and  on  the  further  ground  that  it  is 
violative  of  the  Constitution  of  the  United 
States.  It  is  contended  that  the  act  in 
question  violates  the  state  Constitution: 
(1)  Because  it  deprives  persons  of  liberty 
without  due  process  of  law;  and  (2)  be- 
cause it  deprives  persons  of  property  with- 
out due  process  of  law.  It  is  contended 
that  it  violates  the  Federal  Constitution 
because  it  impairs  the  obligation  of  con- 
tracts. 

As  to  the  first  objection,  it  is  to  be  ob- 
served that  the  statute  does  not  deny  the 
right  of  any  person  to  make  such  use  of 
his  own  portrait  as  he  may  see  fit.  The 
legislature  has  not  undertaken  to  restrict 
his  liberty  in  this  respect  to  any  extent 
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whatever.  It  is  only  the  use  of  his  name 
or  picture  by  others,  and  by  others  for 
particular  purposes,  that  is  aflfected  by  the 
statute.  Unless  we  are  bound  to  assume 
that  there  is  an  inherent  right  in  the  pub- 
lic at  large  to  use  the  names  and  portraits 
of  others  for  advertising  or  trade  purposes 
without  their  consent,  the  legislative  re- 
striction of  their  liberty  imposed  by  this 
act  is  not  an  exercise  of  power  which  af- 
fords the  basis  of  any  valid  objection  in  a 
court  of  justice.  The  statute  merely  recog- 
nizes and  enforces  the  right  of  a  person 
to  control  the  use  of  his  name  or  portrait 
by  others,  so  far  as  advertising  or  trade 
purposes  are  concerned.  This  right  of  con* 
trol  in  the  person  whose  name  or  picture 
is  sought  to  be  used  for  such  purposes  is 
not  limited  by  the  statute.  Ihe  require- 
mi-nt  of  his  written  «*onsent,  in  order  to 
efTe^tuate  a  valid  transfer  of  the  privilege 
of  thus  using  his  name  or  portrait,  is  not 
any  more  liable  to  constitutional  objec- 
tion than  the  requiremeni  of  the  statute  of 
frauds  that  an  executory  contract  for  the 
sale  of  personal  property  exceeding  $50  in 
price  must  be  made  in  writing  in  order  to 
be  enforceable.  The  power  of  the  legisla- 
ture, in  the  absence  of  any  constitutional 
restriction,  to  declare  that  a  particular 
act  shall  constitute  a  crime,  or  be  action- 
able as  a  tort,  cannot  be  questioned,  where 
the  right  established  or  recognized,  and 
sought  to  be  protected,  is  based  upon  an 
ethical  sanction.  Such  is  the  character  of 
the  right  of  privacy  preserved  by  legisla- 
tion protecting  persons  against  the  unau- 
thorized use  of  their  names  or  portraits 
in  the  form  of  advertisements  or  trade 
notices.  It  is  a  recognition  by  the  lawmak- 
ing power,  of  the  very  general  sentiment 
which  prevailed  throughout  the  community 
against  permitting  advertisers  to  promote 
the  sale  of  their  wares  by  this  method,  re- 
gardless of  the  wishes  of  the  persons  there- 
by affected.  Tliere  was  a  natural  and  wide- 
spread feeling  that  such  use  of  their  names 
and  portraits,  in  the  absence  of  consent, 
was  indefensible  in  morals,  and  ought  to 
be  prevented  by  law.  Hence  the  enactment 
of  this  statute. 

It  is  not  a  valid  objection  to  the  act  of 
1003,  that  it  creates  a  right  of  action 
and  imposes  a  liability  unknown  to  the 
common  law.  "There  is  no  such  limit  to 
legislative  power.  The  legislature  may 
alter  or  repeal  the  common  law.  It  may 
create  new  offenses,  enlarge  the  scope  of 
civil  remedies,  and  fasten  responsibility 
for  injuries  upon  persons  against  whom 
the  comnfon  law  gives  no  remedy."  Bert- 
holf  V.  O'Reilly,  74  N.  Y.  609,  524,  30  Am. 
Uep.  323.  Nor  can  the  statute  be  deemed 
unconstitutional  because   it  converts  what 
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hu  heretofore)  been  an  innocent  act  into  a 
criminal  offense.  ''The  power  of  the  leg- 
islature to  define  and  declare  public  of- 
fenses is  unlimited,  except  in  so  far  as  it 
is  restrained  by  constitutional  provisions 
and  guaranties."  People  v.  West,  106  N. 
Y.  293,  60  Am.  Rep.  452,  12  N.  E.  610.  The 
civil  damages  act  of  1873  (Laws  1873, 
chap.  646,  p.  1016),  was  held  to  be  consti- 
tutional by  this  court,  notwithstanding  the 
fact  that  it  created  a  cause  of  action  pre- 
viously nonexistent;  and,  so  far  as  I  know, 
no  one  has  ever  questioned  the  validity  of 
chapter  219  of  the  Laws  of  1871,  which 
provides  that  an  action  may  be  maintained 
by  a  female  to  recover  damages  for  words 
spoken  imputing  unchastity  to  her,  with' 
out  the  necessity  of  proving  special  dam- 
age, although  no  such  action  was  main- 
tainable prior  to  the  enactment  of  that 
statute.  But  much  the.  most  notable  in- 
stance of  the  legislative  creation  of  a  right 
of  action  nonexistent  at  common  law  is  the 
statute  giving  a  cause  of  action  to  the 
personal  representatives  of  a  decedent  for 
wrongfully  causing  his  death.  No  such 
right  existed  under  the  common  law,  or  in 
England  until  the  middle  of  the  last  cen- 
tury. Laws  of  this  character  now  exist 
in  every  state  of  the  Union.  The  aggre- 
gate of  recoveries  under  these  statutes  must 
be  enormous,  yet  their  constitutionality 
has  never  been  challenged. 

While  it  appears  to  be  conceded  by  coun- 
sel for  the  appellant  that  the  legislature 
may  declare  any  act  to  be  a  private  tort 
which  it  may  declare  to  be  a  public  offense, 
the  requirement  of  a  written  consent  to 
authorize  the  use  of  one's  name  or  por- 
trait by  others  for  advertising  or  trade 
purposes  is  denounced  as  an  interference 
with  personal  liberty  "without  due  process 
of  law."  I  am  unable  to  see  that  this 
requirement  is  any  more  objectionable  than 
was  that  in  the  statute  under  considera- 
tion in  the  case  of  People  v.  Gannon, 
139  N.  Y.  32,  36  Am.  St.  Rep.  668,  34 
N.  E.  759,  commonly  known  as  the  "bot- 
tling act"  (Laws  1887,  chap.  377,  p.  475, 
amended  by  Laws  1888,  chap.  181,  p.  242). 
That  statute  declared  it  to  be  unlawful  for 
any  person  to  fill  with  beverages  or  medi- 
cine any  marked  bottle,  without  the  writ- 
ten consent  of  the  person  or  corporation 
whose  mark  or  device  had  been  placed  upon 
the  bottle,  and  it  was  construed  to  be  con- 
stitutional in  all  respects.  It  would  not  be 
difficult  to  refer  to  many  examples  of 
legislation  in  which  the  right  to  a  civil 
remedy  was  made  dependent  upon  the  ab- 
sence of  consent  in  behalf  of  the  party 
claiming  to  be  injured.  Thus,  the  copy- 
right laws  of  the  United  States  prescribe 
the  foiieiture  of  a  book  published  in  vio- 
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I  lation  thereof,  and  permit  a  civil  action 
for  damages  only  where  the  publication 
of  the  copyrighted  work  is  made  "with- 
out the  consent  of  the  proprietor  of  the 
copyright  first  obtained  in  writing,  signed 
in  the  presence  of  two  or  more  witnesses." 
U.  S.  Rev.  Stat.  §  4964,  U.  S.  Comp.  Stat 
1901,  p.  3413. 

The  second   objection   presented   for   our 
consideration  is  that  the  statute  in   ques- 
tion is  unconstitutional  because  it  applies 
indifTerently  to  pictures  made   before   and 
after    the    enactment,    and    hence    deprives 
third  persons  who  may  own  such  pictures 
of  their  property  without  due  process   of 
law.     In   support   of  this   objection,   it   is 
suggested  that  a  person  may  have  acquired 
the   absolute   ownership   of  a   portrait   be- 
fore  the   act   of    1903   was   passed, — at   a 
time  when  he  had  the  right  to  use  it  for 
advertising    purposes,    under    the    decision 
of  this  court  in  Roberson  v.  Rochester  Fold- 
ing Box  Co.  171  N.  Y.  638,  59  L.R.A.  478. 
89  Am.  St.  Rep.  828,  64  N.  E.  442.     The 
statute,    it    is    said,   deprives   bim   of    the 
right  thus  to  use  it  any  longer  and  hence, 
to  that  extent,  by  limiting  its  usable  quali- 
ty, deprives  him  of  his  property.     A  suf- 
ficient   answer    to    this    argument    is   that 
the  act  is  wholly  prospective  in  its  opera- 
tion, and  hence  does  not  apply  to  previous- 
ly acquired  pictures  at  all.    Upon  portraits, 
the  ownership  of  which  was  in  others  at 
the  time  when  the  act  took  effect,  its  pro- 
visions are  inoperative.     Such  pictures  the 
owner  is  still  at  liberty  to  use  for  adver- 
tising or  trade  purposes  without  being  held 
thereby  to  have  been  guilty  of  a  crime  or  to 
have  committed  a  tort.    His  property  rights 
therein  are  unaffected  by  the  statute.     On 
the  other  hand,  as  to  pictures  whose  own- 
ership remained  in  the  person  represented 
at  the  time  when  the  act  took  effect,  or 
portraits  subsequently  made,  a  transfer  of 
ownership  no  longer  conveys  the  right  to 
use   the   picture   for   advertising  purposes, 
unless  the  written   consent  of   the   person 
portrayed  shall  have  been  given.     The  ac- 
quisition  of   such    pictures   by   itself   does 
not  carry  with  it  the  right  to  use  them  for 
advertising  or  trade  purposes,  except  with 
the  written  consent  of  the  person  represent- 
ed; but  the  statute  in  no  wise  forbids  the 
transfer  of  the  right  so  to  use  them,  pro- 
vided that  right  is  conferred  by  a  written 
consent   to   that   effect.     In    other    words, 
there  is  nothing  in  the  act  to  prevent  the 
transfer   of   this   right   by   the   subject  of 
the  picture  to  another.     It  merely  requires 
that   such   transfer   shall  be  evidenced  by 
writing.     In  this  respect  the  statute  is  no 
more  subject  to  criticism  than  is  the  act 
providing  for  the  short  form  of  deeds,  which 
declares  what  the  language  of  certain  cove- 
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aant^f  therein  contained  shall  import.  The 
part^W  are  etill  at  liberty  to  use  further 
langoAge,  either  extending  or  limiting  the 
import  given  to  the  words  by  the  statute. 

It  is  argued  that  the  case  of  Wyne- 
haroer  v.  People,  13  N.  Y.  378,  prevents 
us  from  holding  that  chapter  132  of  the 
Laws  of  1003  was  not  intended  to  apply  to 
pictures  in  existence  and  owned  by  others 
than  the  person  represented,  when  the  stat- 
ute went  into  effect.  I  can  find  no  such 
constraint  in  the  doctrine  of  that  decision. 
The  statute  there  under  consideration  was 
plainly  intended  to  destroy  the  property 
rights  in  all  intoxicating  liquors  in  this 
state,  with  a  few  insignificant  exceptions, 
and  in  that  view  there  was  no  room  to 
hold  that  part  of  the  act  could  be  saved  as 
not  applicable  to  such  property.  Here,  how- 
ever, the  purpose  of  the  act  of  1903,  is  ob- 
viously to  prevent  the  unauthorized  use  for 
advertising  or  trade  purposes,  of  personal 
names,  and  of  pictures  the  ownership  of 
which  had  not  been  parted  with  by  the 
persons  represented;  and  it  would  only  be 
oy  a  forced  construction  that  it  could  be 
held  to  apply  to  pictures  already  in  exis- 
tence and  owned  by  others.  The  act  is 
therefore  subject  to  the  general  rule  that, 
unless  a  contrary  intention  clearly  appears, 
a  law  operates  only  in  the  future,  and  up- 
on future  transactions.  There  is  no  oc- 
casion for  applying  the  rule  which  permits 
a  court  sometimes  to  hold  that  one  part 
of  a  statute  is  unconstitutional  and  anoth- 
er constitutional.  We  merely  refuse  to 
adopt  a  construction  which  would  make  it 
bad  in  part.  It  is  wholly  prospective  in 
its  operation,  and  therefore  wholly  good. 

As  to  the  objection  under  the  Federal 
Constitution  that  chapter  132  of  the  Laws 
of  1903  has  the  effect  of  impairing  the 
obligation  of  contracts,  it  is  sufficient  to 
say  that  it  is  impossible  to  imagine  how 
any  statute  can  impair  the  obligation  of 
contracts  not  existing  at  the  time  of  its  en- 
actment, but  to  be  entered  into  in  the  fu- 
ture. 

There  is  considerable  discussion  in  the 
briefs  submitted  upon  this  appeal,  as  to  the 
relative  rights  of  photographers  and  those 
who  procure  their  photographs  to  be  tak- 
en ;  but  these  matters  are  immaterial  to  the 
real  issues  presented  by  this  record,  and 
we  do  not  deem  it  necessary  to  discuss 
them.  Many  possible  inconveniences  are 
also  suggested  as  liable  to  occur  in  conse- 
quence of  the  enforcement  of  the  act  of 
1903,  some  of  which  seem  quite  fanciful, 
and  hardly  likely  to  arise;  but,  however 
this  may  be,  they  cannot  be  permitted  to 
affect  the  disposition  of  the  question  be- 
fore us. 

In  my  opinion  the  statute  is  in  all  re- 
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spects    constitutional,    and   the    judgment 
should  be  affirmed,  with  costs. 

Gnllen,  Ch.  J.,  and  Gray,  Edward  T. 
Bartlett,  Halght,  Werner  and  Hiscock, 
JJ.,  concur. 

Judgment  affirmed. 

Affirmed  by  United  States  Supreme 
Court,  May  1,  1911. 


KANSAS    SUPREME   COURT. 

ROSE  MORROW 

V. 

P.  D.  BONEBRAKE,  Appt 
(84  Kan.  724,  115  Pae.  585.) 

Appeal  —  effect  of  verdict. 

1.  A  general  verdict  foi  plaintiff  imports 
a  finding  in  his  favor  upon  all  the  issues 
in  the  case  which  are  not  inconsistent  with 
the  special  findings  returned  by  the  jury. 
Trial  —  special  findings  —  effect. 

2.  Where  the  special  findings  do  not  em- 
brace and  cover  all  the  issues  in  the  case, 
and  those  returned  are  not  necessarily  in- 
consistent with  the  general  verdict,  the  fact 
that  the  incomplete  findings  are  adverse  to 
the  successful  party  will  not  prevent  a 
judgment  in  his  favor  if  the  issues  and 
facts  included  in  the  general  verdict,-  and 
upon  which  no  special  findings  are  made, 
are  sufficient  to  warrant  a  recovery. 

Appeal  —  conflict  between  general  and 
special  verdict  —  findings. 

3.  Where  a  question  of  inconsistency 
arises  between  findings  made  in  answer 
to  special  questions  and  a  general  verdict, 
nothing  will  be  presumed  in  aid  of  special 
finding^,  while  every  reasonable  presump- 
tion will  be  indulged  in  favor  of  the  gener- 
al  verdict. 

Sale  —  reliance  on  seller's  representa- 
tions —  rescission. 

4.  The  seller  of  a  diamond  represented 
to  a  buyer  who  did  not  know  the  grades 
and  qualities  of  diamonds,  that  the  one 
sold  was  of  a  certain  grade  and  quality, 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  The  general  subject  of  the  requi- 
sites of  a  special  verdict,  including  the 
question  of  consistency,  is  treated  in  the 
note  to  State  v.  Banner,  24  L.R.A.(N.S.) 
50. 

The  question  whether  fraud  may  be  predi- 
cated of  statements  made  without  knowl- 
edge of  their  falsity  is  discussed  in  the 
notes  to  Shackett  v.  Bickford,  7  L.R.A. 
(N.S.)  646.  and  Aldrich  v.  Scribner,  18 
L.R.A.  (N.S.)  370;  and  see  on  this  question, 
in  relation  to  misstatements  concerning 
title  to  real  property,  note  to  Kathan  v. 
Comstock,  28  L.R.A.(N.S.)    204. 
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and  when  it  was  found  not  to  be  up  to  tlic 
representations  and  assurances  of  the  seller, 
and  the  buyer  undertook  to  rescind  the  con- 
tract and  recover  the  purchase  price,  thi? 
seller  claimed  that  the  fact  that  the  buyer 
carefully  examined  the  diamond  before  pur- 
chasing it  precluded  a  recovery.  Held, 
that  the  fact  that  an  examination  was  made 
by  the  buyer  does  not  prove  that  she  did 
not  buy  and  rely  on  the  representations  and 
assurance  of  the  seller,  nor  will  the  fact 
that  she  could  have  learned  the  falsity  of 
the  representations  by  a  more  thoroug!i 
and  searching  inquiry  prevent  a  rescission 
and  a  recovery,  if,  in  fact,  the  purchase 
was  made  in  reliance  upon  the  false  rep- 
resentations. 

Fraud  — •  positive  representations  to  ef- 
fect sale  —  Ignorance. 
5.  If  a  seller  makes  positive  statements 
and  representations  not  known  by  him  to 
be  true,  intending  to  induce  a  sale,  and  a 
purchase  is  made  in  reliance  upon  his  repre- 
sentations,'which  turn  out  to  be  false,  his 
action  is  fraudulent,  and  he  is  as  answer- 
able to  the  purchaser  as  if  he  had  made 
the  representations  knowing  them  to  be 
false. 

(May  6,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jackson  Coun- 
ty rendered  upon  a  general  verdict  in  plain- 
tiff's favor  in  an  action  brough€  to  recover 
the  purchase  price  of  a  diamond  sold  and 
delivered  to  plaintiff  by  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Bender  and  Charles 
Hayden,  for  appellant: 

A  sale  cannot  be  rescinded  on  the  ground 
of  misrepresentation  where  the  buyer  bas 
full  opportunity  to  investigate,  and  does 
investigate  for  himself,  and,  after  making 
such  investigation,  purchases  the  goods. 

Benjamin,  Sales,  3d  Am.  ed.  410;  Brown 
V.  Leach,  107  Mass.  364;  Slaughter  v.  Ger- 
son,  13  Wall.  379,  20  L.  ed.  627;  Karnsworth 
V.  DuflTner,  142  U.  S.  43,  35  L.  ed.  931,  12 
Sup.  Ct.  Rep.  364;  Farrar  v.  Churchill,  135 
U.  S.  609,  34  L.  ed.  246,  10  Sup.  Ct.  Rep. 
771 ;  Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  881, 
15  Mor.  Min.  Rep.  435;  14  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  34,  106,  109;  Reynolds  v. 
Palmer,  21  Fed.  433;  Griffith  v.  Strand,  19 
Wash.  686,  54  Pac.  613;  Washington  Cen- 
tral Improv.  Co.  v.  Newlands,  11  Wash.  212, 
39  Pac.  366;  Farmers'  Stock  Breeding  Asso. 
V.  Scott,  53  Kan.  534,  36  Pac.  978;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Coltrane,  80  Kan.  327, 
102  Pac.  835;  Wood  v.  Staudenmayer,  66 
Kan.  399,  43  Pac.  760;  Scott  v.  Geiser  Mfg. 
Co.  70  Kan.  500,  78  Pac.  823,  80  Pac.  955; 
Arkadelphia  Lumber  Co.  v.  Thornton,  83 
Ark.  403,  104  S.  W.  169;  Mulholland  v. 
34  L.R.A.(N.S.) 


Washington  Match  Co.  35  Wash.  3^,  77 
Pac.  497.  .-aV 

Messrs.  G,  li.  Harsh,  E.  D.  Wood* 
bnrn,  A.  F.  Crane,  and  F.  T.  Wood- 
burn,   for  appellee: 

A  man  may  act  upon  a  positive  repre- 
sentation 6f  fact,  notwithstanding  the  fact 
that  the  means  of  knowledge  were  especial- 
ly open  to  him. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp  112- 
114 ;  Bullitt  V.  Farrar,  42  Minn.  8,  6  IJRA. 
149,  18  Am.  St.  Rep.  485,  43  N.  W.  566; 
Griswold  v.  Gebbie,  126  Pa.  353,  12  Am.  St. 
Rep.  880,  17  Atl.  673;  Wickham  v.  Grant, 
28  Kan.  517;  Speed  v.  Hollingsworth,  54 
Kan.  436,  38  Pac.  496;  Carpenter  v.  Wright, 
52  Kan.  221,  34  Pac.  798;  Shook  v.  PuriUn 
Mfg.  Co.  75  Kan.  301,  8  L.RJk.(N.S.)  1043, 
89  Pac.  653;  Circle  v.  Potter,  83  Kan.  363, 
111  Pac.  479;  Cot  trill  v.  Krum,  100  Mo. 
397,  18  Am.  St.  Rep.  549,  13  S.  W.  753. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Rose  Morrow  brought  this  action  against 
P.  D.  Bonebrake  to  recover  the  sum  of  $420 
which  she  had  paid  to  him  as  the  purchase 
price  of  a  diamond,  and  obtained  a  judg- 
ment, from  which  he  appeals. 

It  appears  that  Rose  Morrow,  the  appel- 
lee, wished  to  purchase  a  diamond  as  a 
present  for  her  husband,  and,  with  that  pur- 
pose in  mind,  she  had  looked  at  one  for 
sale  by  Armel  Brothers,  who  were  compet- 
itors of  appellant,  but  had  not  yet  made 
up  her  mind  to  purchase  it.  Bonebrake, 
learning  that  appellee  was  in  the  market 
for  a  diamond,  proceeded  to  show  her  those 
he  had  in  stock,  none  of  which  suited  her. 
She  told  him  of  the  stone  at  Armel  Broth- 
ers, and  he  agreed  to  procure  and  sell  hei 
one  equal  in  quality  and  i  carat  heavier  for 
the  same  money  asked  by  Armel  Brothers 
for  their  diamond,  it  weighing  1|  carats, 
and  being  a  pure  white  stone,  perfectly  cut 
without  flaw,  and  priced  at  $400.  This  ar- 
rangement seemed  desirable  to  appellee, 
and  the  stone  was  procured,  and,  after  be- 
ing examined  by  her,  she  purchased  and 
paid  for  it.  Subsequently,  upon  making  a 
comparison  with  the  Armel  stone,  she  found 
that  the  diamond  purchased  from  Bone- 
brake  was  inferior  in  quality,  whereupon 
she  immediately  returned  it,  and  demanded 
a  return  of  the  purchase  price,  which  was 
refused. 

With  a  general  verdict  in  favor  of  appel- 
lee, the  jury  returned  answers  to  a  number 
of  special  questions  submitted  at  the  in- 
stance ef  appellant,  and  he  insists  that  his 
motion  for  judgment  on  the  special  findings 
should  have  been  allowed.  In  her  petition 
appellee  alleged  that  appellant  oflfered  to 
procure  and  sell  her  a  diamond  which  should 
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in  all  respects  be  equal  to  and  1  carat  heavi- 
er than  the  one  that  had  been  offered  to 
her  by  Armel  Brothers.  It  was  alleged, 
also,  that  the  diamond  sold  to  her  was  of 
inferior  cut,  color,  and  quality  to  that 
named  as  a  standard;  that  she  did  not 
know  the  quality,  cut,  and  grade  of  dia- 
monds by  inspection,  a  fact  which  appel- 
lant knew;  and  that  she  purchased  the 
stone,  relying  upon  his  representations  and 
agreement.  In  answer  to  a  question  framed 
by  appellant,  the  jury  found  that  the  dia- 
mond sold  was  perfectly  cut,  was  free  from 
flaws,  and  weighed  considerably  more  than 
the  Armel  stone.  The  jury  were  not  asked 
to  make  special  findings  as  to  whether  ap- 
pellant represented  and  agreed  that  tho 
diamond  was  to  be  equal  in  color  and  qual- 
ity to  the  Armel  diamond,  and,  if  so,  wheth- 
er appellee  bought  it  on  the  faith  of  such 
representations  and  agreement.  Appellant 
contends  that  the  findings  which  were  made 
show  that  appellee  did  not  rely  on  the  rep- 
resentations of  appellant  or  his  guaranty 
that  the  diamond  was  as  white  as  the  Ar- 
mel diamond.  This  claim  is  based  on  the 
findings  to  the  effect  that  appellee  examined 
and  compared  the  diamond  with  the  Armel 
stone  before  making  the  purchase;  that 
this  was  done  to  determine  whether  or  not 
she  desired  to  purchase;  and  also  that  she 
would  not  have  bought  the  diamond  with- 
out making  the  examination.  Other  find- 
ings were  to  the  eiTect  that  appellant  had 
not  seen  the  Armel  diamond  at  the  time  he 
made  the  sale  to  appellee,  and  that  he  had 
no  personal  knowledge  of  the  quality  of  the 
diamond.  It  does  not  appear  that  appellee 
knew  that  appellant  had  no  personal  knowl- 
edge of  the  quality  of  the  Armel  diamond. 
Another  finding,  which  appellee  claims  leads 
to  the  same  result,  was  one  stating  that  ap- 
pellee, upon  making  the  examination  of  the 
diamond,  declared  that  it  appeared  to  bo 
yellow.  Manifestly  the  special  findings  do 
not  cover  all  the  facts  alleged  and  proven 
in  the  case. 

The  general  verdict  for  appellee  imports 
a  finding  in  her  favor  upon  every  material 
allegation  in  her  petition  and  every  issue 
in  the  case  not  inconsistent  with  the  spe- 
cial findings.  'When  the  special  finding  of 
facts  is  inconsistent  with  the  general  ver- 
dict, the  former  controls  the  latter"  (Civ. 
Code,  §  294),  but,  where  a  question  of  con- 
sistency arises,  nothing  is  presumed  in  aid 
of  special  findings,  while  every  reasonable 
presumption  is  indulged  in  favor  of  the  gen- 
eral verdict. 

The  special  finding  that  appellee  inspect- 
ed the  diamond  does  not  necessarily  de- 
termine that  she  relied  on  her  own  inspec- 
tion and  judgment.  She  stated  that  she 
did  not  have  the  expert  knowledge  neces- 
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sary  to  determine  the  quality  of  diamonds, 
and  that  she  did  rely  on  the  representations 
and  guaranty  of  appellant.  Notwithstand- 
ing her  own  inspection,  she  was  at  libert}' 
to  accept  and  rely  on  appellant's  representa- 
tions, and,  if  he  induced  her  to  buy  the 
diamond,  the  fact  that  she  could  '*by  a 
more  thorough  inspection  and  a  searching 
inquiry  have  learned  the  falsity  of  the  rep- 
resentations made  by  the  seller"  (Circle 
V.  Potter,  83  Kan.  363,  111  Pac  479); 
will  not  prevent  a  rescission  and  a  recovery. 
(Speed  V.  Hollingsworth,  54  Kan.  436,  38 
Pa.  496).  She  spent  considerable  time  in- 
vestigating the  diamond,  but  whether  she 
finally  acted  on  Aer  judgment  or  upon  his 
representations  was  a  question  for  the  de- 
termination of  the  jury.  "Independent  ex- 
amination or  investigation  does  not  show 
conclusively  that  the  party  acted  on  his 
own  knowledge  or  judgment,  and  not  on 
a  false  representation  made  to  him;  and 
lie  is  entitled  to  relief  or  redress  if  the 
circumstances  and  the  nature  of  the  sub- 
ject-matter were  such  that  he  could  not 
learn  the  truth,  or  if  it  appears  that  with- 
out fault  on  his  part  he  did  not  learn  the 
truth,  and  that,  notwithstanding  his  ex- 
amination or  investigation,  he  relied  upon 
the  representation  as  a  material  induce- 
ment"   14  Am.  &  Eng.  Enc.  Law,  p.  112. 

It  might  have  been,  as  the  jury  found, 
that  she  would  not  have  purchased  the  dia* 
mond  without  examining  it,  and  still  be 
true  that  she  would  not  have  bought  it 
without  the  representations  and  assurance 
of  appellant.  It  is  immaterial  that  other 
considerations  contributed  to  induce  her  to 
buy  the  diamond,  if  the  representations  of 
appellant  were  material  inducements  to  the 
purchase  and  were  relied  on  by  appellee. 
Ibid.  According  to  the  testimony,  the  dia* 
mond  was  not  as  represented.  Color,  it 
seems,  is  an  important  characteristic  of  a 
diamond,  and  it  was  not  as  white  as  he 
guaranteed  it  to  be.  The  jury  were  unablo 
to  say  that  it  was  of  less  value  that  the 
Armel  diamond,  but  they  did  say,  upon 
testimony  that  must  be  deemed  sufficient, 
that  it  was  not  of  the  color  and  quality  rep- 
resented, and  that  she  did  rely  on  his  rep- 
resentations. He  was  a  jeweler  and  an  ex- 
pert, and  she  lacked  the  special  skill  to 
properly  judge  a  diamond,  and  informed  him 
at  the  time  that  she  would  rely  on  his 
statements  and  assurance.  When  she  ex- 
pressed a  desire  to  have  the  stone  compared 
with  the  Armel  diamond,  he  stated  that  he 
did  not  want  that  done,  that  he  would 
guarantee  that  it  was  equal  to  that  one, 
and  that  it  was  a  perfectly  white  stone. 

The  fact  that  he  had  not  seen  the  Ar- 
mel diamond,  and  did  not  have  personal 
knowledge  of  its  quality  and  color  when  tho 
representations  were  made,  does  not  relieve 
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^  him  from  liability.  If  be  made  a  positive 
statement  which  he  did  not  know  to  be 
true,  intending  to  influence  the  purchaser 
and  induce  a  sale,  and  the  representations 
were  relied  on  and  a  sale  thereby  effected, 
his  action  is  fraudulent,  and  he  is  as  an- 
swerable to  the  purchaser  as  if  he  made  the 
representations  knowing  them  to  be  false. 
Wickham  v.  Grant,  28  Kan.  517;  Bullitt  v. 
Farrar,  42  Minn.  8,  6  L.R.A.  149,  18  Am. 
St.  Rep.  485,  43  N.  W.  566. 

The  general  verdict  finding  in  favor  of 
appellee  is  deemed  to  include  everything  not 
expressly  negatived  by  the  special  findings 
necessary  to  sustain  the  general  findings, 
and,  besides,  the  special  findings  plainly  im- 
ply that  the  representations  were  made, 
were  untrue,  and  were  relied  upon  by  ap- 
pellee. While  the  appellant  did  not  print 
any  of  the  testimony  in  his  abstract,  that 
printed  in  the  counter  abstract  shows  that 
there  was  a  sutticient  basis  for  the  elements 
and  issues  embraced  in  the  general  verdict, 
and  which  are  not  covered  or  contradicted 
by  the  special  findings  returned. 

The   judgment   is  affirmed. 

AU  the  Justices  concur. 


IlililNOIS  SUPREME  COURT. 

NORTHERN  TRUST  COMPANY,  Trustee 
and  Executor,  etc.,  of  Albert  Hoadley, 
Deceased, 

▼. 

ALBERT  WHEATON,  JR.,  et  al.,  Plffs.  in 

Err. 

(249  111.  606,  94  N.  E.  980.) 

Will  —  tmst  —  life  Interest  —  remain- 
der — •  when  vests. 

1.  Under  a  devise  to  a  trustee  to  manage 
the  property  during  the  life  of  testatoPs 
wife  and  sister  and  the  survivor,  and  pay 
them  an  annuity  for  life,  which  provides 
that  at  the  end  of  said  period  the  trust 
estate  "shall  go,  belong,  and  be  immediate- 
ly divided"  among  certain  persons  named, 
the  children  of  those  dying  taking  the  shares 
of  their  parents,  the  remainders  vest  at  the 
death  of  testator,  and  the  shares  of  those 
dying  before  the  period  of  distribution  ar- 
rives pass  to  their  legal  heirs. 

Same  -—  renunciation  by  widow  —  ac- 
celeration of  remainder. 

2.  The  renunciation  by  a  widow  of  a  pro- 
vision in  her  husband's  will  giving  his  prop- 
erty to  a  trustee  who  is  to  hold  the  estate 
during  her  life,  and  pay  her  an  annuity,  and 
at  her  death  distribute  the  remainder  among 
certain  persons  named,  accelerates  the  re- 
Note.  —  For  acceleration  of  gift  over  by 

widow's    election    against    will    giving    the 
life  estate,  see  note  to  Holdren  v.  Holdren, 
18L.R.A.(N.S.)  272. 
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mainder  and  makes  it  immediately  distribu- 
table. 

(Cartwright  and  Dunn,  JJ.,  dissent.) 

(April  19,  1911.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  decree  ordering 
the  trustee  under  the  will  of  Albert  Hoad- 
ley, deceased,  to  continue  administration 
of  the  trust  thereby  provided  until  the 
death  of  the  testator's  widow,  and  to  al- 
low the  income  thereof  to  accumulate  and 
be  added  to  the  principal,  and  to  distribute 
the  trust  estate  to  the  surviving  beneficia- 
ries living  at  the  time  of  the  widow's  death. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  O.  Campe,  Hayden  N. 
Bell,  and  Charles  J.  Kavanagli  for 
plaintiffs  in  error. 

Mr.  Henry  G.  Miller  for  certain  minors. 

Mr.  Martin  C.  Koebel  for  administra- 
tor Devine. 

Messrs.  William  8.  Miller  and  Freder- 
ick H.  Bengel  for  defendant  ia  error 
Northern  Trust  Company. 

Messrs.  I/ackner,  Bats,  A  Miller  for 
Annie  Florence  iHcker. 

Vickers,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  chancery  brought  by  the 
Northern  Trust  Company,  as  trustee  and 
executor  under  the  will  of  Albert  £.  Hoad- 
ley, deceased,  against  the  heirs  and  bene- 
ficiaries of  the  estate,  for  the  construction 
of  his  will  and  directions  for  executing  the 
trust.  Upon  a  hearing  in  the  court  below, 
a  decree  was  entered  ordering  the  trustee 
to  continue  to  administer  the  trust  until 
the  death  of  the  widow  of  the  testator,  and 
allow  the  income  thereof  to  accumulate 
and  be  added  to  the  principal,  and  at  the 
death  of  the  widow,  AUie  G.  Hoadley,  the 
trust  estate  to  be  distributed  to  the  surviv- 
ing beneficiaries  who  might  be  living  at 
the  time  of  her  death.  This  writ  of 
error  has  been  sued  out  by  the  beneficiaries 
and  the  heirs  of  deceased  beneficiaries,  for 
the  purpose  of  having  the  decree  of  the 
court   below  reviewed. 

The  facts,  which  are  not  in  controversy, 
are  as  follows:  Albert  E.  Hoadley  died 
leaving  a  last  will  and  testament,  which 
was  duly  probated  in  Cook  county  on  the 
23d  day  of  February,  1900,  and  the  North- 
ern Trust  Company  was,  in  accordance  with 
the  direction  of  the  will,  appointed  executor 
and  trustee  of  the  estate.  Section  2  of 
the  will  gives  Allie  G.  Hoadley,  the  widow, 
certain  articles  of  personal  property.  By 
section  3  she  is  given  a  life  estate  in  a 
house  known  as  No.  683  Washington  boule- 
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vard.  Section  4  bequeaths  to  Dr.  Riclmrd 
Fyfe  certain  medical  books  and  instrumenta. 
None  of  these  sections  of  the  will  are  in- 
volved in  this  proceeding.  The  whole  con- 
troversy grows  out  of  section  6  of  the  tes- 
tator's will,  which  is  as  follows: 

"I  give,  devise,  and  bequeath  unto  the 
Northern  Trust  Company  of  Chicago,  as 
trustee,  all  of  the  estate  and  property  of 
all  kinds,  whatsoever  and  wherever  situat- 
ed, belonging  to  me  at  the  time  of  my 
death,  remaining  after  the  payment  of  my 
said  debts,  funeral  expenses,  and  the  gifts, 
devises,  and  bequests  above  provided  for, 
in  trust  for  and  upon  the  following  trusts, 
purposes,  and  conditions,  to  wit:  Said 
trust  company  shall  hold,  manage,  lease, 
care  for,  and  control  all  of  said  trust  es- 
tate for  and  during  the  following  period, 
to  wit,  for  and  during  the  life  of  my  said 
wife,  Allie  6.  Hoadley,  and  the  life  of  my 
sister,  Laura  £.  Ihomas,  and  the  life  of 
the  survivor  of  them,  and  at  the  end  of 
said  period  the  trust  estate  then  in  the 
hands  of  the  trustee  shall  go,  belong,  and 
be  immediately  divided  in  absolute  own- 
ership to  the  following  named  persons, 
share  and  share  alike:  Albert  Wheaton, 
Jr.,  of  Amboy,  Illinois,  Lucy  Collins,  of 
Chicago,  Illinois,  and  Jessie  Gillett,  of 
Maiden,  Bureau  county,  Illinois  (children 
of  my  sister,  Laura  E.  Thomas) ;  Annie 
Florence  Dicker  and  Jennie  Dicker  (chil- 
dren of  James  E.  and  Annie  E.  Dicker); 
Wallace  Harvey  (child  of  John  H.  and 
Florence  E.  Harvey) ;  and  Nellie  E.  Dick 
er,  Willard  W.  Dicker,  Alfred  O.  Dicker, 
and  Edward  Hoadley  Dicker  (children  of 
Edward  A.  and  Jennie  E.  Dicker).  In  the 
event  of  the  death  of  any  of  the  ten  per- 
sons above  named  as  beneficiaries  before 
the  interest  in  my  estate  shall  vest  in 
them,  leaving  a  child  or  children  surviving 
at  the  time  said  estate  shall  vest,  then 
said  child  or  children  of  such  deceased  per- 
son shall  take  their  parent's  share:  Pro- 
vided, however,  in  the  event  that  at  the 
time  my  said  estate  shall  vest,  as  above 
provided,  any  of  the  above  named  beneficia- 
ries shall  be  minors,  then,  as  to  the  inter- 
est of  said  minor  or  minors  in  my  said  es- 
tate, said  trust  shall  continue  until  said 
minor  or  minors  shall  come  of  age,  respec- 
tively, and  on  attaining  their  majority 
such  minor  or  minors  shall  receive  their 
respective  interests.  In  case  of  the  death 
of  any  of  said  minors  after  said  estate  shall 
vest  and  before  they  become  of  age,  as  to 
their  interest,  said  trust  shall  terminate, 
and  their  interest  be  paid  to  their  legal 
heirs  or  representatives.  During  said  pe- 
riod of  said  trusteeship,  said  trustee  shall 
manage,  control,  lease,  care  for,  and  protect 
said  trust  property,  and  collect  the  income 
34  L.R.A.(N.8.) 


therefrom,  all  in  accordance  with  its  best 
judgment  and  discretion.  Said  trustee  is 
given  hereby  full  power  to  sell  and  convey 
any  and  all  of  said  property,  and  any  of 
the  reinvestments  thereof,  from  time  to 
time,  for  such  prices  and  for  such  terms 
as  it  shall  see  fit,  for  the  purpose  of  rein- 
vestment; also  power  at  all  times  to  invest 
such  part  of  said  trust  estate  as  may  be  in 
or  converted  into  cash,  in  such  income- 
bearing  securities  or  property,  real  or  per- 
sonal, as  it  shall  deem  best.  The  trustee 
shall  be  paid  a  fair  and  just  compensation, 
out  of  the  trust  property  for  its  services 
hereunder;  also  the  trustee  shall  be  al- 
lowed to  employ  such  agents  and  attor- 
neys as  are  reasonably  necessary  in  man- 
aging and  protecting  the  trust  estate,  and 
their  compensation,  as  well  as  the  reason- 
able and  proper  expenditures  made  or  in- 
curred by  the  trustee  in  administering  the 
trust,  shall  be  repaid  and  allowed  the  trus- 
tee out  of  the  trust  estate.  I  further  direct 
that  out  of  my  estate  my  said  trustee  shall 
pay  to  my  wife,  Allie  G.  Hoadley,  as  long 
as  she  may  live,  the  sum  of  $1,000  an- 
nually, payable  in  quarterly  instalments 
of  $250  each.  I  further  direct  that  my  said 
trustee  shall  also  pay  to  my  sister,  Laura 
E.  Thomas,  the  sum  of  $25  per  month  as 
long  as  she  may  live.  If  the  income  of  my 
estate  shall  not  be  sufficient  to  make  such 
payments,  then  my  said  trustee  is  hereby 
authorized  and  directed  to  use  such  portion 
of  the  principal  oif  my  estate  as  may  be 
necessary  for  that  purpose." 

The  widow  renounced  the  provisions  of 
the  will  in  her  favor,  and  elected  to  and 
did  receive  one  half  of  the  real  and  per- 
sonal estate  of  the  testator  absolutely  as 
her  own.  The  balance  of  the  estate,  ex- 
cepting some  unimportant  bequests,  was 
received  and  has  been  ever  since  held  by  the 
Northern  Trust  Company  under  the  said 
will.  Laura  E.  Thomas,  a  sister  of  the 
testator,  was  paid  $25  per  month  by  the 
trust  company  until  the  month  of  Feb- 
ruary, 1906,  when  she  died.  Nellie  E. 
Dicker,  named  in  the  will  as  one  of  the 
residuary  devisees,  died  before  Laura  E. 
Thomas,  leaving  no  child  or  children  sur- 
viving her.  After  the  renunciation  of  the 
widow  and  the  death  of  Laura  E.  Thomas, 
the  adult  beneficiaries  under  the  will  made 
a  claim  upon  the  trustee  for  their  dis- 
tributive shares,  upon  the  theory  that  the 
renunciation  of  the  widow  terminated  her 
life  estate  and  accelerated  the  remainder. 

The  first  question  presented  for  our  con- 
sideration is  whether  the  remainder  of  the 
ten  beneficiaries  named  in  section  5  of  the 
will  is  vested  or  contingent.  This  ques- 
tion is  important  to  enable  the  trustee 
to  know  what  disposition  to  make  of  the 
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interest  of  Nellie  E.  Dicker,  one  of  the 
ten  beneficiaries,  who  died  after  the  death 
of  the  testator,  but  before  the  death  of 
Laura  E.  Thomas.  This  question  is  one  of 
•construction,  and  must  be  determined  from 
A  consideration  of  all  the  clauses  of  the  will 
in  connection  with  each  other,  so  as  to  ar- 
rive at  the  intention  of  the  testator  as 
the  same  is  expressed  by  the  words  em- 
ployed in  the  will. 

The  first  clause  of  section  6  devises  all 
■of  the  testator's  estate  to  the  trustee  that 
may  remain  after  the  payment  of  debts, 
funeral  expenses,  and  the  gifts,  devises, 
And  bequests  specifically  provided  for  in  the 
preceding  sections  of  the  will.  The  sec- 
ond clause  of  said  section  directs  that  tlie 
trustee  shall  hold,  manage,  lease,  and  care 
for  all  of  said  trust  estate  during  the  life 
of  the  testator's  wife  A  Hie  G.  Hoadley, 
and  the  life  of  his  sister,  Laura  £.  Thomas, 
And  the  life  of  the  survivor  of  them,  and 
^'at  the  end  of  said  period  the  trust  es- 
tate then  in  the  hands  of  the  trustee 
«hall  go,  belong,  and  be  immediately 
■divided  in  absolute  ownership  to  the  fol- 
lowing named  persons,  share  and  share 
alike."  The  will  then  designates  by  name 
ten  persons  as  beneficiaries  under  the  will. 
The  next  clause  provides  that  in  the  event 
of  the  death  of  any  of  the  ten  persons 
aboved  named  as  beneficiaries,  before  their 
interest  vests  in  them,  leaving  a  child  or 
children  surviving,  such  child  or  children 
of  such  deceased  beneficiary  shall  receive 
the  parents'  share.  The  next  clause  pro- 
vides that  if,  at  the  time  the  estate  vests 
in  the  beneficiaries,  any  of  them  shall- 
be  minors, 'the  trust  shall  be  continued  as  to 
auch  minors'  interest  until  they  at- 
tain their  majority,  when  they  shall  re- 
ceive their  respective  shares,  and,  in  case 
of  the  death  of  such  minors  before  they  at- 
tain their  majority,  the  shares  of  such  as 
may  die  during  minority  shall  go  to  their 
legal  heirs.  The  next  clause  of  the  will 
gives  the  trustees  power  and  direction  with 
reference  to  the  management  of  the  trust 
estate,  and  makes  provision  for  compensa- 
tion, etc.  The  last  clause  of  section  5  di- 
rects the  trustee  to  pay  the  wife  Allie 
O.  Hoadley,  the  sum  of  $1,000  annually, 
in  quarterly  instalments  of  $260  each,  so 
long  as  may  live,  and  directs  the  pay- 
ment to  the  testator's  sister,  Laura  £. 
Thomas,  of  the  sum  of  $25  per  month  as 
long  as  she  may  live. 

Ihere  is  no  controversy  as  to  the  charac- 
ter of  the  estate  given  to  the  wife  and  sis- 
ter of  the  testator.  Their  interest,  by  the 
plain  terms  of  the  will,  terminated  with 
their  respective  lives.  Ihe  legal  title 
was  vested  in  the  trustee  during  the  joint 
lives,  and  the  life  of  the  survivor,  of  the 
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wife  and  sister  of  the  testator.  At  the 
end  of  the  period  fixed,  the  estate  was  to 
"go,  belong,  and  be  immediately  divi<led 
in  absolute  ownership"  to  the  ten  beoe- 
ficiaries  named. 

The  law  favors  the  vesting  of  estates  at 
the  earliest  possible  moment,  and  the  rule 
is  established  by  many  authorities  that 
estates  devised  will  vest  at  the  death  of 
the  testator  unless  some  later  time  for 
their  vesting  is  clearly  expressed  by  the 
words  of  the  will,  or  is  necessarily  im- 
plied therefrom.  Scofield  v.  01cott»  120 
111.  362,  11  N.  E.  351 ;  Kellett  t.  Sbepard, 
139  111.  433,  28  N.  E.  751,  34  N.  £.  254; 
Knight  v.  Pottgieser,  176  Dl.  368,  52  N. 
E.  034;  Carter  v.  Carter,  234  111.  507,  85 
N.  E.  292. 

A  contingent  remainder  is  one  limited 
to  take  effect  either  to  a  dubious  or  uncer- 
tain person  or  upon  a  dubious  and  uncer- 
tain event.  Haward  v.  Peavey,  128  111. 
430,  15  Am.  St.  Rep.  120,  21  N.  £.  503. 
A  remainder  is  vested  where  there  is  a 
right  of  present  enjoyment,  or  a  fixed  right 
to  a  future  enjoyment,  in  a  determinate 
person  after  the  particular  estate  termi- 
nates. If  there  is  uncertainty  either  as  to 
the  person  who  is  to  receive  or  in  the  gift 
itself  to  the  remainderman,  the  remainder 
is  contingent.  An  estate  may  be  vested, 
and  a  clause  added  introducing  a  condition 
upon  the  happening  of  which  it  will  be  de- 
vested. Thus,  a  devise  to  A  for  life,  re- 
mainder to  his  children,  but,  if  any  child 
dies  in  the  lifetime  of  A,  his  share  to  go 
those  who  survive,  the  share  of  each  child 
is  vested,  but  subject  to  be  devested  upon 
his  death  during  the  life  of  A.  On  the 
other  hand,  a  devise  "that  all  of  the  resi- 
due, rest,  and  remainder  of  my  estate,  real, 
personal,  and  mixed,  then  remaining  in  the 
hands  of  said  trustees,  shall  be  equally 
divided  among  such  of  my  four  children 
[naming  them]  as  may  survive  my  said 
wife,  or  the  issue  of  any  of  my  said  chil- 
dren who  may  have  died  before  my  wife, 
such  issue  to  take  the  share  which  would 
have  belonged  to  the  parent."  creates  a 
cohtingent  remainder.  Breehbeller  ▼.  Wilson, 
228  111.  502,  81  N.  E.  1094:  Peoria  v.  Darst, 
101  111.  609;  Smith  ▼.  West,  103  111.  332. 

At  the  time  of  the  death  of  the  testa- 
tor, the  ten  beneficiaries  named  were  in 
beini?.  There  was  no  uncertainty  as  to  who 
would  take  the  fee,  and  the  postponement 
of  the  enjoyment  of  the  estate  was  solely 
for  the  purpose  of  letting  in  the  life  in- 
terests of  the  testator's  wife  and  sister. 

The  rule  is  that,  where  .the  postpone- 
ment of  the  estate  is  for  reasons  not  per- 
sonal to  the  remaindermen,  the  remainder 
is  vested.  Thomas  v.  Thomas,  247  111.  543.. 
139  Am.  St.  Rep.  347,  93  N.  £.  344^ 
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Another  rule  is  that  a  testator  is  pre- 
sumed to  intend  to  dispose  of  his  entire 
estate,  and  not  to  die  intestate  as  to  any 
of  it.  It  is  said  in  Hawkins  v.  Bohling,  168 
111.  214,  on  page  219,  48  N.  E.  94:  "So 
strong  is  this  presumption  that  it  has 
sometimes  heen  said  with  some  extrava- 
gance, perhaps,  that  is  will  justify  almost 
any  construction  of  a  will  which  will  defeat 
intestacy  as  to  a  part  of  the  estate," — 
citing    cases. 

One  of  the  beneficiaries,  Nellie  £.  Dick- 
er, died  before  the  death  of  Laura  £.  Thom- 
as. She  left  no  child  nor  children  surviving 
her.  There  is  no  clause  of  survivorship 
in  the  will.  If  the  interest  of  Nellie  E. 
Dicker  was  contingent  upon  her  being  alive 
at  the  expiration  of  the  life  estate,  there 
is  no  provision  in  the  will  covering  this 
contingency,  and  the  result  is  that  the  tes- 
tator died  intestate  as  to  one  tenth  of  his 
estate.  This  result  is  avoided  by  consid- 
ering the  estate  of  the  beneficiaries  as  vest- 
ing at  the  time  of  the  testator's  death. 
This,  we  think,  is  the  manifest  intention 
of  the  testator.  The  only  language  in  said 
section  5  of  the  will  that  could  be  con- 
strued as  indicating  a  contrary  intention 
is  found  in  the  clause  which  provides  that 
"in  -the  event  of  the  death  of  any  of  the 
ten  persons  above  named  as  beneficiaries, 
before  the  interest  in  my  estate  shall  vest 
in  them,  leaving  a  child  or  children  sur- 
viving at  the  time  said  estate  shall  vest, 
then  said  child  or  children  of  such  deceased 
person  shall  take  their  parents'  share." 
This  clause  may  as  well  refer  to  the  death 
of  the  beneficiaries  before  the  death  of  the 
testator  as  afterwards.  It  is  not  incon- 
sistent with  the  other  provisions  of  the 
will  to  construe  this  language  as  referring 
to  the  death  of  the  beneficiary  before  the 
death  of  the  testator,  and  as  indicating  an 
intention  on  his  part  that  if  any  of  the 
beneficiaries  died  before  the  testator,  leav- 
ing issue,  such  issue  would  be  substituted 
for  such  deceased  beneficiary.  Tliis  con- 
struction seems  to  be  consistent  with  the 
general  testamentary  scheme  of  the  testa- 
tor. By  the  death  of  a  beneficiary  after 
the  death  of  the  testator,  the  estate,  being 
vested,  would,  of  course,  pass  to  the  legal 
heirs  of  such  beneficiary,  and  thus  prevent 
intestacy  as  to  such  shares.  Our  conclu- 
sion is  that  the  estate  of  the  beneficiaries 
named  vested  upon  the  death  of  the  testa- 
tor, and  that  the  share  of  Nellie  E.  Dicker 
passed  upon  her  death  to  her  leiiral  heirs. 

The  next  question  to  be  considered  is 
whether  the  renunciation  of  the  widow  of 
her  right  under  the  will  had  the  effect  of 
accelerating  the  remainder,  so  that  the  bene- 
ficiaries under  the  will  became  entitled  to 
the  enjoyment  of  their  distributive  shares 
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upon  the  death  of  Laura  E.  Thomas. 
In  Jarman,  on  Wills,  3d  ed.  p.  539,  it  is 
stated:  "That  though  the  ulterior  de- 
vise is,  in  terms,  not  to  take  effect  in  pos- 
session until  the  decease  of  the  prior  dev- 
isee, if  tenant  for  life,  .  .  .  yet  that  in 
point  of  fact  it  is  to  be  read  as  a  limitation 
of  a  remainder,  to  take  effect  in  every  event 
which  removes  the  prior  estate  out  of  the 
way." 

In  Jull  V.  Jacobs,  18  Moak.  Eng.  Rep. 
775,  it  is  said :  "Where  property  was  lim- 
ited to  A  for  life,  and  after  .  .  .  [his 
decease]  to  A's  children,  if  A  had  forfeit- 
ed the  life  estate,  his  children  would  have 
immediately  a  right,  because 'from  and  after 
the  decease' means  from  and  after  the  ter- 
mination of  the  life  estate,  and  however  it  Is 
terminated,  whether  by  the  death  of  the 
tenant  for  life  or  by  forfeiture,  it  is  equal- 
ly gone.  .  .  .  That  would  be  the  con- 
clusion I  should  come  to  from  the  rea-aon 
of  the  thing  without  thq  decisions.  But 
the  decisions  are  all  the  same  way."  So 
in  Macknet  v.  Macknet,  24  N.  J.  Eq. 
277,  the  testator  gave  to  his  wife  the  in- 
come of  certain  property  for  life,  or  so 
long  as  she  remained  unmarried,  and  after 
her  decease  or  marriage  to  go  to  an  infant 
daughter.  The  widow  refused  the  provi- 
sions of  the  will.  The  court  held  the  gift 
vested  in  the  infant  daughter  immedintely 
upon  the  renunciation  of  the  widow, 
though  she  had  neither  died  nor  married, 
and  because  the  contingencies  of  death  or 
marriage,  having  relation  to  the  prior  do- 
nee, were  each  a  mere  limitation  or  boundary 
between  the  estates  which  by  the  will  were 
to  be  successive,  and  hence  were  not  es- 
sential qualifications  to  enable  the  ulterior 
donee   to   take. 

In  the  case  of  Fox  v.  Ruraery,  68  Me.  122, 
the  supreme  court  of  Maine  had  before  it 
a  will  which  gave  the  widow  a  life  estate, 
with  remainder  to  an  adopted  son  if  he 
should  survive  the  widow.  Tlie  widow  re- 
nounced the  benefits  of  the  will.  The  heirs 
of  the  testator  claimed  the  income  of  that 
part  of  the  estate  until  tli^  death  of  tlio 
widow.  The  court  held  that  the  renuncia- 
tion by  the  widow  put  an  end  to  the  life 
estate,  and  accelerated  the  remainder,  and 
that  the  adopted  son  was  entitled  to  the 
estate  at  once. 

In  the  case  of  Blatchford  v.  Newberry,  99 
111.  11,  this  court  sustains  the  same  doc- 
trine. There  the  will  provided  that  the 
trustees  should  pay  the  wife  $8,000  an- 
nually during  her  natural  life,  upon  the 
condition  that  she  would  release,  within 
twelve  months  after  the  testator's  death, 
all  right  to  dower  or  other  interest  in  thi? 
testator's  estate.  The  will  then  disposed 
of  the  fee  to  other  devisees,  and,  while 
this  court  recognized  the  doctrine  of  accel- 
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eration  as  above  stated,  there  were  in  the 
context  of  the  will  in  that  case  provisions 
which  led  the  court  to  the  conclusion  that 
the  doctrine  of  acceleration  did  not  ap- 
ply; but  the  rule  is  fully  announced  that 
whether  the  life  estate  is  determined  by 
death  or  by  renunciation  of  the  widow,  or 
by  any  other  circiunstance  which  puts  the 
life  estate  out  of  the  way,  the  remainder 
takes  effect  the  same  as  in  case  of  death, 
where  it  has  only  been  postponed  in  order 
that  the  life  estate  might  be  given  to  the 
life   tenant. 

The  case  of  Slocum  y.  Hagaman,  176 
111.  533,  52  N.  E.  332,  is  an  authority  di- 
rectly in  point.  In  that  case  the  testator 
gave  his  wife  certain  real  estate  and  $4,000 
per  annum,  which  she  was  to  enjoy  so 
long  as  she  might  lived.  The  widow  filed 
her  renunciation,  and  elected  to  take  under 
the  statute.  The  court  below  held  that 
the  remainder  was  thereby  accelerated.  The 
court,  in  afiirming  the  decree  below,  on 
page  538,  of  176  111.,  said:  "It  seems  to 
be  settled  by  the  weight  of  authority  that 
'where  the  widow,  who  has  been  given  a 
life  interest  under  the  will,  renounces, 
and  elects  to  take  her  dower  or  the  statu- 
tory allowance  instead,  her  renunciation 
works  an  extinguishment  of  her  life  es- 
tate, and  >  accelerates  the  rights  of  the  sec- 
ond taker.'  Fox  v.  Riunery,  68  Me.  121; 
Dean  v.  Hart,  62  Ala.  310;  20  Am.  &  Eng. 
Enc.  Law,  pp.  895,  897,  and  cases  in  note 
3.  The  doctrine  of  acceleration  proceeds 
upon  the  supposition  that  though  the  ul- 
terior devise  is  in  terms  not  to  take  effect 
in  possession  until  the  decease  of  the  pri- 
or devisee,  if  tenant  for  life,  yet  that,  in 
point  of  fact,  it  is  to  be  read  as  a  limita- 
tion of  a  remainder  to  take  effect  in  every 
event  which  removes  the  prior  estate  out 
of  the  way.  1  Jarman,  Wills,  539;  Blatch- 
ford  V.  Newberry,  99  111.  11.  Whether 
the  life  estate  is  determined  by  a  revoca- 
tion, or  by  death,  or  by  the  renunciation 
of  the  widow,  or  by  any  other  circumstance 
which  puts  the  life  estate  out  of  the  way, 
the  remainder  takes  effect,  having  only 
been  postponed  in  order  that  the  life  es- 
tate mifjrht  be  given  to  the  life  tenant. 
Blatchford  v.  Newberry,  supra." 

The  foregoing  authorities  seem  to  settle 
the  question  now  under  consideration  in 
favor  of  the  acceleration  of  the  remainder 
of  the  beneficiaries,  and  to  establish  their 
right  to  the  immediate  enjoyment  of  the 
estate,  except  as  to  those,  if  any,  who 
have  not  reached  their  majority.  As  to 
such,  if  any,  the  trust  will  be  continued 
until  they  reach  their  majority. 

After  the  rendition  of  the  decree  in  the 
court  below,  another  of  the  beneficiaries, 
Wallace  Harvey,  died,  leaving  no  child  or 
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children  surviving  him.  Him  death  oc- 
curred subsequent  to  the  death  of  Laura 
E.  Thomas.  John  F.  Devine,  administrator 
of  his  estate,  has  been  been  made  a  party, 
and  files  a  brief  in  which  he  insists  that 
he  is  entitled  to  the  interest  of  his  intes- 
tate. What  has  already  been  said  with 
reference  to  the  interest  of  Nellie  Dicker 
applies  to  the  interest  of  Wallace  Harvey. 
His  personal  estate  passed,  under  the  stat- 
ute, to  his  representative,  and  hia  real  es- 
tate  to  his  heirs. 

It  follows,  from  what  has  already  been 
said,  that  the  decree  of  the  court  below, 
finding  that  the  remainder  of  the  beneficia- 
ries was  contingent,  and  that  it  was  not 
accelerated  by  the  renunciation  of  the 
widow,  is  erroneous.  The  decree  will  be 
reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  enter  a  de- 
cree in  accordance  with  the  views  herein 
expressed. 

Reversed  and  remanded,  with  directions. 

Cartwright  and  Dunn,  JJ.,  dissent 


MONTANA   SUPREBO:   COURT. 

MICHAEL  GOLDEN,  Respt., 

V. 

NORTHERN    PACIFIC    RAILWAY   COM- 
PANY, Impleaded,  etc.,  Appt. 

(39  Mont.  435,   104  Pac.   549.) 

Removal  of  cause  —  joint  defendant  — 
failure  to  serve. 

1.  Plaintiff's  announcement  of  readiness 
to  proceed  to  trial  of  an  action  for  tort 
when  one  of  two  codefendants  is  not  sub- 
ject to  the  jurisdiction  of  the  court,  so  as 
to  be  put  upon  his  defense,  entitles  the 
other  defendant,  who  is  a  nonresident,  to 
remove  the  cause  to  the  Federal  court  for 
trial,  although  the  absent  defendant  is  s 
citizen  of  the  same  state  with  plaintiff. 
Same  —  filing  petition  —  right  of  state 

court. 

2.  The  filing  in  time  of  a  petition  to  re- 
move a  cause  from  a  state  to  a  Federal 
court,  which  is  sufficient  on  its  face  to  ef- 
fect a  removal,  does  not  destroy  the  power 
of  the  state  court  to  determine  the  question 
of  its  own  jurisdiction,  subject  to  revision 
by  the  Supreme  Court  of  the  United  States. 

Same  —  waiver. 

3.  Failure  to  present  a  petition  to  remove 
a  cause  from  a  state  to  a  Federal  court  when 
the  case  proceeded  to  trial  without  sub- 
jecting .to  the  jurisdiction  the  defendant 
whose  presence  would   prevent   a   removal. 

Xote.  —  As  to  implied  authority  of  train- 
men to  eject  trespassers,  see  note  to  Dogcett 
V.  Chicago,  B.  ft  Q.  R.  Co.  13  Ii.R.A.(N.S.) 
364. 
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and  proceeding  witli  the  trial  until  plaintiff 
is  forced  to  announce  that  he  does  not  in 
tend  to  bring  in  the  absent  defendant,  is  a 
waiver  of  the  right  to  remove  the  cause. 

Same  —  assumption  of  jurisdiction  by 
Federal  court  —  effect. 

4.  A  state  supreme  court  to  which  a  de- 
fendant has  appealed  from  a  judgment  ren- 
dered against  him  after  the  trial  court  re- 
fused to  permit  a  removal  of  the  cause  to 
the  Federal  court  will  not  refuse  to  proceed 
with  the  cause  because,  after  the  appeal  was 
taken,  the  Federal  court  assumed  jurisdic- 
tion over  it. 

Currier   —    brakeman    —   authority   — 
ejection  of  trespasser. 

5.  A  brakeman  on  a  freight  train  is 
prima  facie  presumed  to  have  authority  to 
eject  trespassers  therefrom,  so  as  to  obviate 
the  necessity  of  proving  such  authority  in 
the  first  instance,  in  an  action  to  hold  the 
railroad  company  liable  for  an  injury 
caused  by  a  wrongful  ejection  by  him. 

Evidence  —  sufllclency  —  jury  question. 

6.  Testimony  by  one  put  off  a  train,  that 
the  person  who  did  the  act  was  the  rear 
brakeman,  who  carried  a  light  and  stick, 
and  identification  of  the  person  acknowl- 
edged by  the  railroad  company  to  have  been 
such  brakeman,  and  to  have  carried  such  ar- 
ticles at  the  time  in  question,  as  the  one  re- 
sponsible for  the  injury,  is  sufficient  to 
carry  to  the  jury  the  question  whether  or 
not  he  did  the  act,  as  against  testimony  of 
the  traincrew  that  he  was,  at  the  time  al- 
leged, at  another  point  on  the  train,  and 
did  not  put  plaintiff  off. 

Appeal  —  instructions  ^  indeflniteness 
—  error. 

7.  That  the  court  tells  the  jur^  that  a 
railroad  company  will  not  be  liable  for 
ejecting  a  trespasser  from  its  train  by  law- 
ful means,  without  defining  such  terms,  is 
not  prejudicial  error  in  an  action  to  hold 
it  liable  for  injury  to  a  person  so  ejected, 
if  there  is  no  question  that,  if  the  evidence 
is  believed,  the  means  employed  were  un- 
lawful. 

(October  23,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Missoula 
County  in  plaintiff's  favor,  and  from  an 
order  denying  a  motion  for  new  trial,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  wrongful  ejection  from  defend- 
ant's   train.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Wallace,  Jr.,  John  G. 
Brown,  and  K.  F.  Gaines,  for  appellant: 

llie  petition  and  bond  were  sufficient  in 
form  and  were  hied  in  time,  and  all  the 
subsequent  proceedings  in  the  state  court 
were   of   no  effect. 

Gordon  v.  Longest,  1€  Pet.  97,  10  L.  ed. 
900;  Goldey  v.  Morning  News,  166  U.  S. 
618,  39  L.  ed.  617,  16  Sup.  Ct  Rep.  669; 
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Kanouse  v.  Martin,  15  How.  108,  14  L.  ed. 
C60;  Kern  v.  Huidekoper,  103  U.  S.  485, 
26  L.  ed.  354;  Home  L.  Ins.  Co.  v.  Dunn, 
19  Wall.  214,  22  L.  ed.  68;  Marshall  v. 
Holmes,  141  U.  S.  589,  35  L.  ed.  870,  12 
Sup.  Ct.  Rep.  62;  National  S.  S.  Co.  v. 
Tugman,  106  U.  S.  118,  27  L.  ed.  87,  1 
Sup.  Ct.  Rep.  58;  Powers  v.  Chesapeake  & 
p.  R.  Co.  169  U.  S.  92,  42  L.  ed.  673, 
18  Sup.  Ct.  Rep.  264;  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  29  L.  ed.  962,  6  Sup. 
Ct.  Rep.  799;  New  Orleans,  M.  &  T.  R.  Co. 
V.  Mississippi,  102  tl.  S.  135,  26  L.  ed. 
96;  Davis  v.  South  Carolina,  107  U.  S. 
697,  27  L.  ed.  574,  2  Sup.  Ct.  Rep.  636; 
Chesapeake  &  O.  R.  Co.  v.  White,  IJl  U. 
S.  134,  28  L.  ed.  378,  4  Sup.  Ct.  Rep.  353; 
Silver  Camp  Min.  Co.  v.  Dickert,  31  Mont. 
488,  67  L.R.A.  940,  78  Pac.  967,  3  A.  &  E. 
Ann.  Cas.  1000;  Creighton  v.  Hershfield, 
1  Mont.  639;  Carson  v.  Hyatt,  118  U.  S. 
287,  30  L.  ed.  169,  6  Sup.  Ct.  Rep.  1050; 
i^urlington,  C.  R.  &  N.  R.  Co.  v.  Dunn, 
122  U.  S.  616,  30  L.  ed.  1160,  7  Sup.  Ct. 
Rep.  1262;  Crehore  v.  Ohio  &  M.  R.  Co.  131 
U.  S.  240,  33  L.  ed.  144,  9  Sup.  Ct.  Rep. 
692;  Baltimore  &  O.  R.  Co.  v.  Koontz,  104 
U.  S.  5,  26  L.  ed.  643;  Yarde  v.  Baltimore 
A^  O.  R.  Co.  57  Fed.  913;  Remington  v. 
Central  P.  R.  Co.  198  U.  6.  C5,  49  L.  ed. 
969,  25  Sup.  Ct.  Rep.  577;  Kansas  City 
Suburban  Belt  R.  Co.  v.  Herman,  187  U.  8. 
63,  47  L.  ed.  76,  23  Sup.  Ct.  Rep.  24; 
Whitcomb  v.  Smithson,  176  U.  S.  635,  44 
L.  ed.  303, 20  Sup.  Ct.  Rep.  248;  Guarantee 
Col  of  N.  A.  V.  Mechanics'  Sav.  Bank  &  T. 
Co.  26  C.  C.  A.  146,  47  U.  S.  App.  91,  80 
Fed.  766;  Mattoon  v.  Reynolds,  62  Fed. 
417;  Hukill  v.  Chesapeake  &  O.  R.  Co.  65 
Fed.  138;  Speckart  v.  German  Nat.  Bank, 
86    Fed.    12. 

Parol  evidence  of  the  contents  of  writ- 
ings will  not  be  received  in  tlie  absence  of 
proof  of  their  loss  or  destruction. 

Cincinnati,  H.  &  D.  R.  Co.  v.  McMullen, 
117  Ind.  439,  10  Am.  St.  Rep.  67,  20  N.  E. 
287 ;  Price  v.  Richmond  A;  D.  R.  Co.  38  6.  C. 
199,  17  S.  £.  732;  Louisville  &  N.  R.  Co.* 
V.  Orr,  94  Ala.  602,   10  So.  167. 

Plaintiff  being  wrongfully,  and  without 
any  lawful  right  whatever,  on  the  train, 
the  liability  of  the  defendant  to  him  for 
an  injury  he  may  have  received  is  not 
founded  upon  the  duty  and  obligations 
imposed  by  law  on  common  carriers,  but 
is  referable  to  the   law  of  agency. 

Farber  v.  Missouri  P.  R.  Co.  116  Mo. 
81,  20  L.R.A.  350,  22  S.  W.  631;  10  Enc. 
Ev.  pp.  6,  508;  Schmidt  v.  Shaver,  196 
111.  108,  89  Am.  St.  Rep.  260,  63  N.  E.  667; 
Ward  V.  Methodist  Episcopal  Church,  27 
H.  I.  262,  61  Atl.  652;  Patton  y.  Texas  & 
P.  R.  Co.  179  U.  S.  658,  45  L.  ed.  361,  21 
Sup.   Ct.   Rep.   276;    Corcoran   v.   Concord 
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k  M.  R.  Co.  6  C.  C.  A.  231,  5  U.  S.  App. 
463,  66  Fed.  1014;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Brackman,  78  111.  App.  141;  Ran- 
dall V.  Chicago  k  G.  T.  R.  Co.  113  Mich. 
115,  38  L.R.A.  666,  71  N.  W.  450;  Kline 
V.  Central  P.  R.  Co.  37  Cal.  404,  99  Am. 
Dec.  282;  Plans  v.  Boston  k  A.  R.  Co.  157 
Mass.  377,  17  L.R.A.  835,  32  N.  E.  366. 

To  submit  questions  of  law  to  a  jury  is 
reversible  error. 

Gallick  V.  Bordeaux,  31  Mont.  336,  78 
Pac.  583;  Carpenter  v.  Chicago  &  A.  R.  Co. 
119  Mo.  App.  204,  95  S.  W.  985;  La  Porte 
V.  Wallace,  89  111.  App.  617;  Cooper  v.  St. 
Louis,  M.  &  S.  E.  R.  Co.  123  Mo.  App. 
141,  100  S.  W.  494. 

Messrs.  Hall  &  Patterson  for  respond- 
ent. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  plaintiff 
to  recover  damages  for  a  personal  injury  to 
himself,  which  he  alleges  was  caused  by 
the  defendants  by  wilful,  wanton,  and  reck- 
less negligence  in  ejecting  him  from  one 
of  the  freight  trains  of  the  defendant  rail- 
way company.  It  is  alleged  that  the  de- 
fendant McCarthy  was,  on  the  morning  of 
June  23,  1906,  in  the  employ  of  the  rail- 
way company,  and  that  he  by  force  and 
violence  ejected  the  plaintiff  from  one  of 
its  freight  trains  while  it  was  in  rapid 
motion,  and  thus  caused  him  to  fall  under 
the  wheels,  whereby  he  suffered  the  loss  of 
his  right  leg.  The  issues  tried  arose  upon 
the  denials  in  the  answer  of  the  defendant 
railway  company,  and  its  plea  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

The  plaintiff  is  a  citizen  of  Montana,  as 
was  also  the  defendant  McCarthy,  at  the 
time  the  i^ijury  occurred  and  at  the  time 
the  action  was  brought,  llie  defendant 
was  then  in  tiie  employ  of  the  railway 
company  as  a  brakeman.  The  railway  com- 
pany is  a  citizen  of  the  state  of  Wisconsin. 
McCarthy  was  never  served  with  summons, 
nor  did  he  at  any  time  by  voluntary  ap- 
pearance submit  himself  to  the  Jurisdic- 
tion of  the  court,  though  he  was  present 
during  the  trial,  and  testified  in  behalf  -of 
the  railway  company.  On  the  second  day 
of  the  trial,  and  after  it  had  proceeded  to 
the  point  when  counsel  for  plaintiff  were 
about  to  conclude  the  introduction  of  plain- 
tiff's evidence  in  chief,  counsel  for  the  rail- 
way company  stated  to  the  court  that  de- 
fendant McCarthy  was  present  in  court 
and  could  be  served  with  summons,  and 
demanded  of  counsel  for  plaintiff  to  be 
informed  whether  it  was  their  intention  to 
serve  him  and  have  the  cause  proceed 
against  him  also.  Thereupon  a  colloquy 
took  place  between  the  trial  judge  and 
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counsel. .  Counsel  for  the  railway  compaiiT 
insisted   that   this   defendant    had   a  right 
to  have  the  cause  proceed  against  both  de- 
fendants  jointly,   since   they   were  charged 
jointly    in   the   complaint,   and    that  a  re- 
fusal by  counsel  for  plaintiff  to  have  sum- 
mons   served    and    to    have    the    cause  bo 
proceed    would    demonstrate    that   the   ac- 
tion had  been  brought  against  the  defend- 
ants jointly  in  bad  faith,  and  for  the  sole 
purpose  of  preventing  the  removal  of  the 
cause   to  the   circuit   court   of  the  United 
States   as   a  separate  controversy   between 
citizens  of  different  states.     Objection  was 
made  to  further  proceedings   in  the  cause 
until   service   of  summons   had   been  made 
and    this    defendant    properly     impleaded. 
Counsel  for  plaintiff  stated  that  they  had 
already    caused    alias   summons    to   be  is- 
sued, and  that  they  intended  to  have  serv- 
ice of  it  made,  but  intended  to  do  so  at 
their  own  pleasure,  and  insisted  that  plain- 
tiff was  entitled  to  have  the  trial  proceed 
against    the    defendant    railway    company 
notwithstanding   defendant    McCarthy   had 
not   been    served.      The   judge    stated  that 
the  court  had  no  power  to  compel  serrice 
of    sununons,    and    that    it    required   more 
than  a  mere  objection  to  stay  proceedings, 
and    thereupon     overruled     the     objection. 
Counsel  for  the  railway  company  then  pre- 
sented a  petition  asking  for  a  removal  of 
the  cause  to  the  circuit  court  of  the  Unit- 
ed   States    for    the    district    of    Montana, 
accompanied  by  a  good  and  sufficient  bond, 
such   as   is   required  by  the   Federal  stat- 
ute.    After  stating  the  diverse  citizenship 
of  the  plaintiff  and  the  railway  company, 
and  the  character  of  the  action,  it  alJ<^d. 
in  substance,  that  the  allegations  of  joint 
wrong  by  the  railway  company  and  defend- 
ant McCarthy,  set  forth  in  the  complaint, 
were  false  in  fact,  and  made  in  bad  faith, 
to  prevent  removal  to  the  Federal  court; 
that  no  service  of  the  summons  had  there- 
tofore been  made  upon  the  defendant  Mc- 
Carthy, the  failure  to  make  it  having  been 
attributed    by    plaintiff    to    the    fact   that 
McCarthy  had  been  absent  from  the  state; 
that  though  McCarthy  had  been  present  in 
court    since    the   trial    began,    nearly  two 
days,    and   this   fact   had   been    known  to 
plaintiff,  yet  plaintiff  had  refused  to  serve 
him   with   summons;    that   because  of  the 
allegations  in  the  complaint  of  joint  wrong 
by  defendants,  and  because  of  the  reasons 
assigned   by   plaintiff  for   failure  to  serve 
McCarthy  with  summons  and  put  him  upon 
his  defense  with  the  railway  company,  it 
had    theretofore   been    impossible    and  in- 
proper   to   petition   for   a   removal   of  the 
cause;   that  it  then  appeared  for  the  first 
time  that  McCarthy  had  been  made  a  party 
defendant  fraudulently   and  in  bad  faith, 


1909. 


GOLDEN  V.  NORTHERN  P.  R.  CO. 


1157 


in  order  to  prevent  a  removal  of  the  cause; 
that,  in  fact,  the  action  had  been  brought 
against  the  railway  company  alone;  that 
it  presented  a  controversy  wholly  between 
citizens  of  different  states,  to  wit,  between 
the  plaintiff  and  the  railway  company, 
and  that  it  was  therefore  removable,  under 
the  Federal  statute,  to  the  circuit  court 
of  the  United  States.  Upon  objection  by 
counsel  for  plaintiff  that  the  petition  waa 
presented  too  late,  the  court  directed  the 
trial  to  proceed,  thus  retaining  jurisdiction 
of  the  cause  over  the  protest  and  objection 
of  the  railway  company.  The  plaintiff  had 
verdict  for  $5,000.  From  the  judgment  en- 
tered thereon  and  from  an  order  denying 
its  motion  for  a  new  trial,  the  defendant 
railway  company  has  appealed.  The  valid- 
ity ot  the  judgment  is  assailed  on  the 
grounds  that  the  court  erred  in  refusing 
to  surrender  jurisdiction  of  the  cause  upon 
the  filing  of  the  petition  for  removal,  in  its 
rulings  upon  certain  questions  of  evidence 
during  the  trial,  and  in  the  instructions 
submitted  to  the  jury.  The  contention  is 
also  made  that  the  evidence  is  insuflicient 
to   sustain   the   verdict. 

1.  As  to  the  propriety  of  the  first  con- 
tention there  can  be  no  doubt,  if  the  peti- 
tion was  sufiicient  and  was  filed  in  time; 
for  there  is  no  question  but  that  the  bond 
was  sufiicient.  In  addition  to  the  contention 
that  the  petition  was  filed  too  late,  it  is 
also  urged,  with  some  reason,  by  counsel 
for  plaintiff,  that  it  contains  no  sufficient 
allegation  of  fact,  but  conclusions  of  law 
only,  and  for  this  reason  was  properly  dis- 
regarded by  the  trial  court.  For  present 
purposes  we  shall  assume  that  the  state- 
ments of  fact  contained  in  it,  aided  by 
those  appearing  in  the  record,  are  suffi- 
cient to  warrant  a  removal,  and  con- 
sider the  question  only  whether  it  was 
filed  in  time;  for  it  cannot  be  contro- 
verted that  the  action  has  now  assumed 
the  aspect  of  a  controversy  between  citi- 
zens of  different  states^  and  should  have 
been  removed  upon  timely  application  for 
that  purpose.  In  determining  this  ques- 
tion, the  contents  of  the  petition  must  be 
considered  in  connection  with  the  proceed- 
ings in  the  case  prior  to  its  presentation. 
We  must  presume  that  the  trial  was  taken 
up  in  due  course,  upon  the  day  theretofore 
appointed,  and  upon  the  announcement  of 
both  parties  that  they  were  ready  for  trial. 
The  announcement  by  the  plaintiff  that  he 
waa  ready  for  trial,  defendant  McCarthy- 
not  being  then  subject  to  the  jurisdiction 
of  the  court  so  as  to  be  put  upon  his  de- 
fense (a  fact  known  to  counsel  for  the  rail- 
way company),  amounted  to  notice  by  the 
plaintiff  that  he  had  determined  to  proceed 
against  the  railway  company  alone.  This 
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was  equivalent  to  a  complete  severance  of 
the    action    as    to    the    railway    company, 
and,  so  far  as  it  is  concerned,  converted  it 
into  a  separate  action  against  this  defend- 
ant as  effectively  as   if  it  had   originally 
been   made   the   sole   defendant.     Berry   v. 
St.  Louis  &  S.  F.  R.  Co.   (C.  C.)   118  Fed. 
911;    Yarde    v.    Baltimore    &    O.    R.    Co. 
(C.  C.)    67  Fed.  913;   Northern  P.  R.  Co. 
v.  Austin,  135  U.  S.  315,  34  L.  ed.  218,  10 
Sup.  Ct.  Rep.  758;   Powers  v.  Chesapeake 
A  O.  R.  Co.  169  U.  S.  92,  42  L.  ed.  673,  18 
Sup.  Ct.  Rep.  264;  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  v.  Daughtry,  138  U.  S.  298,  34  L.  ed. 
963,  11   Sup.  Ct.  Rep.  306.     Thus  the  ac- 
tion   became    at    once    removable    on    the 
ground   of   diverse   citizenship  without   re- 
gard to  the  question  whether  the   joinder 
was  originally  made  in  bad  faith  for  the 
purpose  of  preventing  removal.     This  was 
declared   to   be   the   rule    in    Berry    v.    St. 
Ix)ui8  &  S.  F.  R.  Co.  118  Fed.  911,  which 
was  an  action  by  plaintiff  for  damages  for 
the    death    of    her    husband,    against    two 
railway    companies,   one   of   which    was    a 
resident  of  the  same  state  with  the  plain- 
tiff, but  had  never  been  served  with  sum- 
mons.     The    plaintiff    had    the    cause    set 
down  for  trial  upon   issues  joined  by  the 
nonresident  defendant,  and  refused  to  say 
whether   she    intended    to   dismiss   or   dis- 
continue the  cause  as  to  the  other  defend- 
ant.    The   cause   having  been   removed   to 
the   circuit  court,  a  motion   was  made  to 
remand,  it  to  the  state  court.    In  disposing 
of    the    motion,    after    pointing    out    that, 
under  the  state  statute,  the  action  was  one 
that  could  be  made  joint  or  several,  at  the 
option  of  plaintiff,  the  court  said:  "In  the 
case   in  hand   the   plaintiff  abandoned   her 
right  to  a  joint  judgment  by  demanding  a 
trial   as  to  one  defendant  in  the  absence 
of  service  upon  the  other.     The  course  of 
trial  and  the  character  of  the  verdict  and 
judgment    in    a    joint    action    render    any 
other   conclusion   impossible."     So  in   this 
state  the  statute  authorizes  the  rendition 
of  a  judgment  against  one  or  more  of  sev- 
eral defendants,  leaving  the  action  to  pro- 
ceed against  the  others  wlienever  a  several 
judgment  is  proper.     Rev.   Codea,  §   6712. 
It  cannot  be  questioned  but  that  the  plain- 
tiff in  cases  of  tort  like  the  one  at  bar 
has  the  option  to  proceed  against  any  one 
or    all   of    the   defendants   by    whose    con- 
current action  the  wrong  was  done.   Cooley, 
Torts,  3d  ed.  pp.  244,  252.    The  same  prin- 
ciple  was   recognized   and   applied   in   the 
other  cases  cited. 

It  is  pointed  out  by  the  court  in  Powers 
V.  Chesapeake  A  O.  R.  Co.  169  U.  S.  92, 
42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264,  that 
an  action  which  is  not  removable  because 
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It  ifl  not  a  separate  controversy  wholly  be- 
tween citizens  of  different  states  becomes 
removable  whenever,  by  voluntary  action  on 
the  part  of  the  plaintiff  during  the  course 
of  the  proceedings,  it  is  discontinued  as  to 
the  resident  defendant  or  defendants,  even 
tliough  the  litigation  has  so  far  proceeded 
that  issues  have  been  joined  by  the  mov- 
ing defendant.  The  court,  speaking  through 
Mr.  Justice  Gray,  said:  "The  reasonable 
construction  of  the  act  of  Congress,  and  the 
only  one  which  will  prevent  the  right  of 
removal  to  which  the  statute  declares  the 
party  to  be  entitled  from  being  defeated 
by  circumstances  wholly  beyond  his  con- 
trol, is  to  hold  that  the  incidental  pro- 
vision as  to  the  time  must,  when  necessary 
to  carry  out  the  purpose  of  the  statute, 
yield  to  the  principal  enactment  as  to  the 
right;  and  to  consider  the  statute  as,  in 
intention  and  effect,  permitting  and  re- 
quiring the  defendant  to  file  a  petition  for 
removal  as  soon  as  the  action  assumes  the 
shape  of  a  removable  case  in  the  court  in 
which  it  was  brought.  The  result  is  that, 
when  this  plaintiff  discontinued  his  action 
as  against  the  individual  defendants,  the 
case  for  the  first  time  became  such  a  one 
as,  by  the  express  terms  of  the  statute,  the 
defendant  railway  company  was  entitled  to 
remove;  and  therefore  its  petition  for  re- 
moval, filed  immediately  upon  such  discon- 
tinuance, was  filed  in  due  time."  Section 
3,  act  March  3,  1875,  chap.  137,  18  Stat, 
at  L.  471,  as  amended  by  act  March  3, 
1887,  chap.  373,  §  1,  24  Stat,  at  L.  552, 
and  act  Aug.  13,  1888,  chap.  866,  §  1,  25 
Stat,  at  L.  433,  U.  8.  Comp.  Stat.  1901, 
p.  508,  declares:  "That  whenever  any  par- 
ty entitled  to  remove  any  suit  mentioned 
in  the  next  preceding  section  .  .  .  may 
desire  to  remove  such  suit  from  a  state 
court  to  the  circuit  court  ol  the  United 
States,  he  may  make  and  file  a  petition  in 
such  suit  in  such  state  court,  at  the  time 
or  any  time  before  the  defendant  is  re- 
quired by  the  laws  of  the  state  or  the  rule 
of  the  state  court  in  which  such  suit  is 
brought,  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plaintiff,  for  the 
removal,"  etc.  As  construed  in  the  case  of 
Powers  y.  Chesapeake  &  O.  R.  Co.  supra,  it 
permits  the  removal  at  any  time  during 
the  progress  of  the  cause  at  which  it  be- 
comes removable;  yet  its  express  language 
"al  the  time  or  any  time  before  the  de- 
fendant is  required  ...  to  answer  or 
plead,"  etc.,  implies  conclusively  that  a 
failure  to  apply  promptly  upon  the  first 
opportunity  amounts  to  a  waiver  of  the 
privilege,  and  that  it  cannot  thereafter  be 
claimed.  It  is  suggested  in  Northern  P. 
R.  Co.  V.  Austin,  136  U.  S.  315,  34  L.  ed. 
218,  10  Sup.  Ct.  Rep.  758,  that,  if  the  con- 
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duct  of  the  plaintiff  in  any  given  case 
amounts  to  a  mere  device  to  prevent  re- 
moval, he  may  be  estopped  thereby  to  al- 
lege that  the  application  comes  too  late; 
nevertheless,  clearly  the  estoppel  cannot  be 
effective  if  the  application  for  rempval  be 
deferred  beyond  the  point  of  time  during 
the  proceedings  at  which  it  should  be  made. 
"Nothing  is  better  settled  than  that,  to 
enable  us  to  take  jurisdiction  on  the  ground 
of  the  denial  by  a  state  court  of  a  right 
claimed  under  a  statute  of  the  United 
States,  the  record  must  show  that  the  right 
was  specially  set  up  or  claimed  at  the 
proper  time  and  in  the  proper  way,  and 
that  the  decision  was  against  the  right  so 
set  up  or  claimed."  Ibid.  See  also  Re- 
moval Cases,  100  U.  S.  457,  475,  25  L.  ed. 
593,   599. 

Many  cases  are  cited  by  counsel  for  the 
defendant  which  declare  that  a  state  court 
loses  jurisdiction  when  a  petition  sufficient 
on  its  face  has  been  filed  in  time;  that  all 
questions  of  fact  arising  thereon  are  prima- 
rily for  the  Federal  courts  to  decide,  since 
a  final  decision  of  them  involves  a  ques- 
tion of  Federal  jurisdiction;  that  further 
proceedings  in  the  state  court  should  be 
deferred  until  such  final  decision  may  be 
had;  and  that,  notwithstanding  the  state 
court  has  refused  to  surrender  jurisdic- 
tion, upon  filing  a  copy  of  the  record  in  the 
circuit  court,  that  court  may  use  the  sum- 
mary process  of  injunction  to  stay  pro- 
ceedings. None  of  these  cases  contains 
anything  in  conflict  with  the  familiar  rule 
that  every  court  has  the  power  to  deter- 
mine the  question  of  its  jurisdiction;  such 
determination  being  subject  to  review  by 
the  courts  which  have  jurisdiction  for  that 
purpose.  The  Supreme  Court  of  the  Unit- 
ed States  expressly  recognizes  and  gives 
effect  to  this  rule  in  this  class  of  cases. 
Gregory  v.  Hartley,  113  U.  S.  742,  28  L, 
ed.  1150,  6  Sup.  Ct.  Rep.  743;  Baltimore 
&  O.  R.  Co.  V.  Koontz,  104  U.  S.  5,  26  L. 
ed.  643;  Stone  v.  South  Carolina,  117  U. 
8.  430,  29  L.  ed.  962,  6  Sup.  Ct.  Rep.  799. 
[f  the  determination  is  erroneous,  all  subse- 
quent proceedings,  including  the  final  judg- 
ment, are  void;  otherwise,  the  result  is 
valid  and  binding.  Kern  v.  Huidekoper, 
103  U.  8.  485,  26  L.  ed.  354;  Chesapeake 
A  O.  R.  Co.  v.  McCabe,  213  U.  S,  207,  54 
L.  ed.  765,  29  Sup.  Ct.  Rep.  430.  But,  not- 
withstanding the  state  court  loses  juris- 
diction, the  defendant  may  nevertheless, 
without  peril  to  his  rights,  reserve  his 
exception,  and  thereafter  make  all  proper 
defense  to  the  action.  Upon  finsil  decision 
by  the  state  court  of  last  resort,  if  it  be 
adverse  to  him,  he  may,  upon  writ  of  error, 
liave  the  decision  reviewed  and  overruled 
by  the  Federal-  court  of  last  resort,  and  the 
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error  thus  corrected.  Chesapeake  &  O.  R. 
Co.  y.  McCabe,  supra.  We  are  of  the  opin- 
ion that  the  district  court  properly  disre- 
garded the  petition  for  removal  on  the 
ground  that  it  was  not  filed  in  time.  The 
application  should  have  been  made  at  the 
opening  of  the  trial. 

•  During  the  argument  we  were  informed 
by  counsel  that  since  the  termination  of 
the  trial  in  the  district  court,  a  copy  of  the 
record  in  the  case  had  been  filed  in  the 
Federal  court,  and  that  that  court  had  as- 
sumed jurisdiction  of  the  case  by  overrul- 
ing a  motion  by  plaintiff  to  remand  it  to 
the  district  court.  In  a  supplemental  brief 
the  contention  is  made  that  this  court 
should  take  judicial  notice  of  this  fact  and 
reverse  the  judgment,  or  refrain  from  ac- 
tion upon  the  appeal  until  a  final  decision 
by  the  Federal  court.  This  contention  can- 
not be  sustained.  The  defendant  brought 
its  appeal  into  this  court  for  determina- 
tion of  its  rights  upon  the  record  made 
in  the  district  court  prior  to  the  time  the 
Federal  court  assumed  jurisdiction.  If  we 
should  pursue  the  course  suggested  by  coun- 
sel, we  would  do  so  upon  the  assumption 
that  the  district  court  erred  in  refusing 
to  surrender  jurisdiction  simply  because  of 
the  action  taken  by  the  Federal  court; 
whereas,  it  seems  clear  that  the  action  of 
the  district  court  was  correct.  While  we 
may  take  judicial  notice  of  the  action  of 
that  court  (Rev.  Codes,  §  7888),  it  does  not 
follow  that  we  must  necessarily  conclude 
that  that  court  properly  assumed  jurisdic- 
tion. Upon  this  subject  we  express  no 
opinion  further  than  what  is  implied  by 
the  conclusion  stated  above.  The  rule  of 
comity  which  exists  between  the  courts  of 
two  jurisdictions  forbids  adverse  comment. 
There  are  two  courses  open  to  the  defend- 
ant, either  of  which  may  be  made  applic- 
able in  order  to  have  its  rights  finally  de- 
termined by  the  proper  court.  It  may  have 
the  judgment  of  this  court  reviewed  upon 
error  to  the  Supreme  Court  o?  the  United 
States,  as  the  defendant  did  in  Chesapeake 
ft  O.  R.  Co.  ▼.  McCabe,  supra,  or  it  may, 
upon  a  final  disposition  of  the  case  by  this 
court,  invoke  the  process  of  injunction  to 
restrain  the  plaintiff  from  proceeding  fur- 
ther until  the  Federal  question  is  finally 
determined  by  the  proper  tribunal.  Either 
course  will  give  it  all  the  relief  to  which 
it  is  entitled. 

2.  On  the  trial  the  plaintiff  proceeded 
upon  the  theory  that,  in  order  to  hold  the 
railwtiy  company  liable,  it  was  not  suffi- 
cient for  him  to  show  simply  thut  he  was 
violently  ejected  from  the  train  by  a  brake- 
man  in  the  employ  of  the  company,  but  that 
he  must  show  further  that  the  act  of  thv 
brakeman  was  within  the  scopa  of  his  au- 
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thority.  With  this  supposed  requirement 
in  mind,  he  sought  to  prove  such  authority 
both  by  parol  evidence  as  to  the  course  of 
conduct  pursued  by  himself  aild  otlier  brake- 
men  in  the  employ  of  the  company,  and 
also  by  the  introduction  of  the  printed 
rules  and  published  bulletins  of  the  com- 
pany. To  all  of  this  evidence  the  defend- 
ant interposed  various  objections,  which 
^ere  overruled.  The  contention  is  now 
made  that  there  was  prejudicial  error  in 
these  rulings.  Counsel  for  plaintiff  con- 
tends that  these  rulings  could  not  have 
been  prejudicial,  for  the  reason  that  there 
is  a  presumption  arising  out  of  the  rela- 
tions of  a  brakeman  to  the  railway  com- 
pany and  its  trains,  and  the  character  of 
the  employment,  which  are  matters  of  com- 
mon knowledge,  that  he  has  such  authority, 
and  that  it  was  not  incumbent  upon  plain* 
tiff  to  adduce  any  evidence  on  the  subject. 
Hence  the  evidence  was  wholly  immaterial, 
and  could  not  have  affected  the  result.  If 
this  presumption  obtains,  and  the  court 
would  have  been  justified  in  so  instructing 
the  jury,  the  contention  of  defendant's 
counsel  is  without  merit,  without  regard  to 
the  form  in  which  the  evidence  was  ad- 
duced; for  error  cannot  be  predicated  upon 
the  admission  of  evidence  to  establish  a 
fact  which  is  admitted  in  the  pleadings  or 
which  may  be  presumed  to  exist.  This 
brings  us  to  the  question  whether  a  brake- 
man  on  a  freight  train  has  authority  by 
virtue  of  his  employment  to  eject  trespas- 
sers therefrom.  There  is  a  conflict  in  the 
decisions  on  the  subject.  Some  of  the 
court  hold  that  the  fact  that  the  plaintiff 
was  injured  by  the  tortious  act  of  the  brake- 
man  while  employed  by  the  defendant  does 
not  in  itself  render  the  defendant  liable, 
but  that  the  wrong  must  be  shown  to  per- 
tain to  his  particular  duty  and  to  fall 
within  the  scope  of  his  authority.  Farber 
V.  Missouri  P.  R.  Co.  116  Mo.  81,  20  L.R.A. 
360,  22  S.  W.  631,  is  an  illustration  of  this 
class  of  cases.  The  weight  of  authority 
and  reason,  however,  is  clearly  in  favor  of 
plaintiff's  contention.  Mr.  Patterson,  in 
Ills  work  on  Railway  Accident  Law,  after 
stating  that  some  of  the  courts  hold  to 
the  contrary  doctrine,  says:  "The  doctrine 
of  most  of  the  cases,  however,  is  that  wher- 
ever a  railway  servant  is  put  in  charge 
of  any  property  of  the  railway,  as  a  station 
master  in  charge  of  a  station,  or  a  con- 
ductor in  charge  of  a  train,  or  an  engine 
driver  or  fireman  in  charge  of  an  engine, 
or  a  brakeman  in  charge  of  a  car,  that 
servant  is  necessarily  charged  with  the 
duty  of  protecting  that  particular  property, 
and  he  is  therefore  for  that  purpose  vested 
with  an  implied  authority  to  remove  tres- 
passers therefrom;  and,  if  he  makes  a  mia* 
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take,  either  by  removing  a  person  who  is 
rightfully  therein  or  thereon,  or  by  using 
unnecessary  violence  in  the  removal  of  a 
trespasser,  the  railway  must  be  held  liable 
for  all  such  injuries  as  result  in  the  one 
case  from  the  removal,  and  in  the  other 
case  from  the  unnecessary  violence  with 
which  that  removal  is  effected.''  Section 
111.  This  author  seems  to  limit  applica- 
tion of  the  rule  to  cases  where  the  brake- 
man  is  in  charge  of  a  particular  car.  Mr. 
Baldwin,  in  his  work  on  American  Rail- 
road Law,  page  254,  states  the  rule  more 
broadly  thus:  *lt  is  prima  facie  within 
the  implied  authority  of  a  brakeman,  wheth- 
er on  a  passenger  or  a  freight  train,  to 
put  off  any  person  who  is  found  upon  it 
without  right;  and,  if  he  does  this  at  an 
improper  place  or  in  an  improper  manner, 
whereby  such  person  is  unnecessarily  in- 
jured, the  company  is  liable,  even  iif  the 
act  were  wanton  and  reckless,  provided  it 
were  not  done  jto  accomplish  an  independent, 
malicious  purpose  of  his  own.  But,  if  the 
known  rules  of  the  company  exclude  any 
such  authority,  the  implication  is  rebutted 
as  respects  trespassers." 

So  in  Kansas  City,  Ft.  S.  ft  G.  R.  Co. 
v.  Kelly,  36  Kan.  655,  50  Am.  Rep.  596, 
14  Pac.  372,  in  speaking  generally  of  the 
authority  and  duty  of  servants  of  railway 
companies,  including  brakemen,  the  court 
said:  "The  removal  of  trespassers  from 
tlie  train  was  within  the  implied  authority 
and  became  the  duty  of  the  servants  in 
charge  of  the  train;  and  the  fact  that  in 
so  exercising  that  right  or  duty  they  acted 
negligently  and  wantonly,  and  caused  the 
boy  to  jump  off  the  train  while  running 
at  a  speed  unsafe  for  him  to  get  off,  and 
he  was  injured,  will  not  exonerate  the  de- 
fendant." In  Hodman  v.  New  York  C. 
&  H.  R.  R.  Co.  87  N.  Y.  25,  41  Am.  Rep. 
337,  the  court,  assign *ng  the  duties  of  a 
brakeman  with  reference  to  the  protection 
of  the  property  of  the  company  to  the  same 
category  as  those  of  the  conductor,  said: 
"The  implied  authority  in  such  a  case  is 
an  inference  from  the  nature  of  the  busi- 
ness, and  its  actual  daily  exercise  according 
to  common  observation  and  experience.  The 
rule  thus  stated  finds  support  in  the  fol- 
lowing cases:  Brevig  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  64  Minn.  168,  66  N.  W.  401; 
Dixon  V.  Northern  P.  R.  Co.  37  Wash.  310, 
68  L.R.A.  895,  107  Am.  St.  Rep.  810,  79 
Pac.  943,  2  A.  ft  E.  Ann.  Cas.  620;  Hill 
V.  Baltimore  &  N.  Y.  R.  Co.  75  App.  Div. 
325,  78  N.  Y.  Supp.  134;  Smith  v.  Louis- 
ville &  N.  R.  Co.  95  Ky.  11,  22  L.R.A.  72, 
23  S.  W.  652;  Bjornquist  v.  Boston  &  A. 
R.  Co.  185  Mass.  130,  102  Am.  St.  Rep. 
332,  70  N.  E.  53;  Johnson  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  116  Iowa,  639,  88  N. 
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W.  811;  Illinois  C.  R.  Co.  t.  West,  22 
Ky.  L.  Rep.  1387,  60  S.  W.  290;  McKeon 
V.  New  York,  N.  H.  &  H.  R.  Co.  183  Mass. 
271,  97  Am.  St.  Rep.  437,  67  N.  E.  329. 
The  duties  of  a  brakeman  are  less  exten> 
sive  than  those  of  a  conductor,  who  has 
general  charge  of  the  train;  but  it  would 
be  going  too  far  to  say  that  the  brakeman'a 
duty  extends  no  further  than  to  turn 
brakes,  couple  cars,  and  the  like,  and  that 
he  may  stand  by,  unless  expressly  author* 
ized  and  required  by  the  company  to  pro- 
tect its  property  from  trespassers,  and  al- 
low them  to  commit  trespasses  without  re- 
straint. A  brakeman  who  would  do  this 
would  not  long  retain  his  place  after  knowl- 
edge of  his  conduct  came  to  his  superior 
officers.  On  the  other  hand,  if,  after  eject- 
ing a  trespasser,  he  were  charged  with  an 
assault  upon  him,  it  could  not  be  doubted 
that  the  fact  that  the  act  charged  as  un- 
lawful was  committed  for  the  purpose  of 
protecting  the  property  of  the  company, 
no  more  force  having  been  used  than  the 
circumstances  required,  would  be  a  com- 
plete defense.  Under  some  of  the  forego- 
ing authorities,  the  presumption  is  only 
prima  facie,  while  under  others  it  is  con- 
clusive. We  are  inclined  to  follow  the 
former.  Rev.  Codes,  §§  7961,  7962.  For 
the  purposes  of  this  case,  however,  it  is 
immaterial  which  rule  ia  applied.  The  de- 
fendant offered  no  evidence  aa  to  the  duties 
of  a  brakeman.  Therefore  it  cannot  com- 
plain of  the  rulings  in  question. 

3.  Contention  is  made  that  the  evidence 
is  insufficient  to  justify  the  verdict,  in  that 
it  fails  to  show  (1)  that  the  person  ^bo 
ejected  the  plaintiff  was  the  defendant  Mc- 
Carthy; and  (2)  that  McCarthy  had  au- 
thority from  the  company  to  eject  the  plain- 
tiff. The  testimony  of  plaintiff  shows  that 
one  ot  the  company's  freight  trains  was 
about  to  leave  the  station  at  Arlee,  Mon- 
tana, going  west,  it  being  in  the  early 
morning  and  still  dark;  that  he  climbed 
to  the  top  of  one  of  the  cars  near  the  ca- 
boose, intending  to  ride  to  the  next  station : 
that  he  had  money  enough  to  pay  his  fare; 
that,  after  the  train  began  to  move,  he 
was  accosted  by  a  man  who  carried  a  white 
lantern  in  one  hand  and  a  stick  in  the 
other,  about  3  feet  long,  and  was  told  to 
get  off,  with  a  threat  that  unless  he  did 
so  he  would  be  knocked  off;  that  he  offered 
to  pay  his  fare,  but  this  was  refused  with 
a  repetition  of  the  threat;  that  he  b^an 
to  climb  down  the  side  ladder,  remon- 
strating against  being  compelled  to  get  off 
while  the  train  was  in  motion,  and  that, 
in  spite  of  his  remonstrances,  he  was  pur- 
sued by  the  man  until  he  was  compelled 
to  swing  off  the  ladder  and  so  fell  under  the 
wheeU.     He  referred  to  this  man  as  iiie 
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"rear  brakeman"  and  "McCarthy,"  but  did 
not  at  first  undertake  to  identify  him  fur- 
ther than  to  give  a  somewhat  meager  per- 
sonal description  of  him.  Later  during 
the  trial,  after  seeing  McCarthy  and  hear- 
ing him  speak,  he  identified  him  positively. 
From  the  testimony  of  McCarthy,  the  con- 
ductor, and  the  head  brakeman,  it  appears 
tliat  McCarthy  was  the  rear  brakeman; 
that  it  was  part  of  his  duty  to  attend  to 
the  brakes  toward  the  rear,  dividing  the 
train  with  the  head  brakeman,  and  that, 
when  he  got  upon  the  train  at  the  siding, 
he  carried  a  white  lantern  and  a  brake- 
stick  about  3  feet  long.  These  facts,  to- 
gether with  the  assumption  of  authority 
made  by  him,  were  sufficient  to  go  to  the 
jury  as  to  the  identity  of  the  person  who 
ejected  plaintiff.  The  testimony  of  all  the 
members  of  the  train  crew  tended  strongly 
to  show  that,  when  the  train  began  to 
move,  McCarthy  went  into  the  caboose  with 
the  conductor,  and  remained  there  until 
the  next  station  had  been  reached.  Mc- 
Carthy himself  testified  that  he  did  not 
put  anyone  off  the  train  on  that  occasion, 
and  that  he  had  never  done  so  on  any 
other  occasion  whatever.  If  the  statements 
of  these  witnesses  were  to  be  taken  as  true, 
then  the  person  who  ejected  plaintiff  was 
not  one  of  the  employees  of  the  company. 
The  truth  of  their  statements,  however,  was 
a  question  to  be  resolved  by  the  jury,  and 
with  their  conclusion  we  cannot  interfere. 
What  has  already  been  said  on  the  sub- 
ject of  the  implied  authority  of  the  brake- 
man  disposes  of  the  second  point  made  as 
to  the  insufficiency  of  the  evidence.  The 
defendant  adduced  no  evidence  on  this  sub- 
ject. Tbis  left  the  case  to  go  to  the  jury 
upon  the  presumption  that  it  was  his  duty 
to  eject  trespassers  from  the  train. 

4.  Among  others,  the  court  gave  the  fol- 
lowing instruction:  "A  further  section  of 
the  law  which  I  have  quoted  to  you  de- 
claret:  'Section  2.  It  shall  be  and  is 
hereby  declared  to  be  misdemeanor  for  any 
person  excepting  railroad  employees  in  the 
performance  of  their  duty  to  take  passage 
or  ride  upon,  or  enter  for  the  purpose  of 
taking  passage  or  riding  upon,  the  trucks, 
rods,  brakebeams,  or  any  part  of  any  car, 
locomotive,  or  tender  not  ordinarily  and 
customarily  used  or  intended  for  the  rest- 
ing place  of  a  person  riding  upon  or  operat- 
ing the  same.'  I  instruct  you  that  the 
roof  or  side  ladder  of  a  freight  box  car  are 
neither  of  them  places  ordinarily  or  cus- 
tomarily used  or  intended  for  the  resting 
place  of  persons  riding  thereon,  and  be- 
cause thereof  plaintiff,  when  on  such  por- 
tions of  said  car,  if  he  was  thereon,  was 
not  only  a  trespasser,  but  was  at  the  same 
time  engaged  in  the  commission  of  an  un- 
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lawful  and  criminal  act,  and  of  a  violation 
of  the  foregoing  criminal  statute,  which  the 
defendant  was  entitled  to  prevent,  in  a 
reasonable  manner,  considering  the  circum- 
stances, and  by  lawful  means."  It  was 
requested  by  the  defendant  as  given,  except 
that  the  court  added  the  words  "in  a  reason- 
able manner,  considering  the  circumstances, 
and  by  lawful  means."  It  is  said  that  the 
modification  rendered  the  instruction  preju- 
dicially erroneous,  in  that  it  left  the  jury 
to  determine  the  question  of  law:  What 
are  the  lawful  means  which  the  employees 
of  the  company  may  resort  to  to  eject 
trespassers?  It  is  true  all  questions  of 
law  should  be  resolved  by  the  court,  leaving 
the  jury  to  deal  with  the  facts  only,  as 
counsel  contend.  Gallick  v.  Bordeaux,  31 
Mont.  328,  78  Pac.  683.  Here,  however, 
there  is  no  question  as  to  the  means  adopt- 
ed by  McCarthy  in  ejecting  the  plaintiff, 
if  the  jury  believed  plaintiff's  testimony. 
Nor  is  there  any  question  that  his  conduct 
was  unlawful.  In  other  portions  of  the 
charge  the  court  assumed  this  to  be  so, 
and  counsel  for  defendant  acquiesced  in 
this  assumption.  It  was  therefore  not  with- 
in the  province  of  the  jury  to  inquire,  nor 
could  they,  under  the  charge,  have  under- 
stood that  they  were  to  inquire,  as  to  the 
character  of  the  means  the  statute  author- 
izes to  be  used  generally,  or  what  other 
means  might  have  been  availed  of  in  this 
particular  case.  It  therefore  would  seem 
entirely  unreasonable  to  conclude  that  the 
defendant  suffered  prejudice  by  the  vague 
language  employed  by  the  court  in  the  por- 
tion of  the  instruction  criticized. 
The   judgment   and    order    are   affirmed. 

Smith  and  Holloway,  JJ.,  concur. 

Appeal  dismissed  by  Supreme  Court  of 
the  United  States,  March  20,  1911  (220 
U.  S.  625,  65  Ll  ed.  614,  31  Sup.  Ct.  Rep. 
717). 


TENNESSEE  SUPREME  COURT. 

THOMAS  B.  CRENSHAW,  Appt., 

v. 

CHARLOTTE  BLOOD  MOORE. 

(—  Tenn.  — ,  137  S.  W.  924.) 

Saocession  tax  —  year's  support  ^  dow- 
er interest. 

A  statute  imposing  a  tax  on  all  estates 
passing  from  any  person  who  may  die  seised 
thereof,  either  by  will  or  under  the  intestate 

Note. —  As  to  succession  tax  on  dower, 
curtesy,  statutory  homestead,  or  allowances, 
see  note  to  Re  Kennedy,  29  L.R.A.(N.S.) 
428. 
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laws  of  the  state,  does  not  extend  to  the 
•statutory  year's  support  of  the  widow,  or 
to  her  dower  interest  in  the  property. 

(May  20,  1911.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Shelby  County  in  dt- 
leiidant's  favor  in  a  suit  to  subject  her 
statutory  year's  support  and  dower  interest 
in  the  property  to  a  succession  tax.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  T.  Gates,  Jr.,  Attor- 
ney General,  Gilmer  P.  Smith,  and 
Charles  li.  Neely,  for  appellant: 

The  year's  support  and  the  widow's  dow- 
er should  be  taxed. 

Knox  V.  Emerson,  —  Tenn.  — ,  131  S. 
W.  972;  State  v.  AUton,  94  Tenn.  674,  28 
L.R.A.  178,  30  S.  W.  75Q;  Billings  v.  Peo- 
ple, 189  111.  472,  69  L.R.A.  807,  69  N.  E. 
798;  Dos  Passes,  Inheritance  Tax  Law,  p. 
74;  Cooley,  Tax.  2d  ed.  205;  Lunsford  v. 
Jarrett,  11  Lea,  194;  Shannon's  Code 
(Tenn.)  §  4139;  People  v.  Field,  248  111. 
147,  33  L.R.A.(N.S.)  230,  93  N.  E.  721; 
Re  Moffitt,  153  Cal.  359,  20  L.R.A.(N.S.) 
207,  95  Pac.  653,  1025,  218  U.  S.  400,  40J, 
64  L.  ed.  1086,  30  L.R.A.(N.S.)  1179,  31 
Sup.  Ct.  Rep.  79;  Acts,  1893  (Tenn.)  chap. 
174;  Acts,  1909   (Tenn.)  chap.  479,  §  20. 

Mr.  Thomas  M.  Scruggs,  for  appellee: 

Dower  and  year's  support  cannot  be  sub- 
jected to  the  inheritance  tax. 

Knox  V.  Emerson,  —  Tenn.  — ,  131  S. 
W.  972;  28  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  293;  Simuons  v.  Saul,  138  U.  S.  449, 
34  L.  ed.  1059,  11  Sup.  Ct.  Rep.  369;  Daven- 
port V.  Adler,  52  La.  Ann.  263,  26  So.  836; 
Re  Riemann,  42  Misc.  648,  87  N.  Y.  Supp. 
731;  Re  Gould,  166  N.  Y.  423,  41  N.  E. 
287;  Commonwealth's  Appeal,  34  Pa.  204; 
Re  Baker,  38  Miss.  161,  77  N.  Y.  Supp. 
170;  Page  v.  Rives,  1  Hughes,  297,  Fed. 
Cas.  No.  10,666;  English  v.  Crenshaw,  120 
Tenn.  631,  17  L.R.A.(N.S.)  763,  127  Am. 
St.  Rep.  1025  110  S.  W.  210;  Turner  v. 
Fisher,  4  Sneed,  211;  Eidman  v.  Martinez, 
184  U.  S.  683,  46  L.  ed.  701,  22  Sup.  Ct. 
Rep.  615;  Memphis  v.  Bing,  94  Tenn.  644, 
30  S.  W.  745. 


Ijansden,  J.,  delivered  the  opinion  of  the 
court: 

William  R.  Moore  died  in  Shelbv  county, 
testate,  and  his  widow,  Mrs.  Charlotte 
Blood  Moore,  dissented  from  his  will.  Such 
proceedings  were  had  in  the  county  court 
of  Shelby  county  that  she  was  assigned  a 
year's  support,  to  the  value  of  $20,000,  and 
dower  of  one  third  of  his  real  estate.  The 
complainant  brought  this  suit  to  collect 
from  her  an  inheritance  or  succession  tax 
on  both  her  year's  support  and  dower,  un- 
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der  the  act  of  1893  (Shannon's  Code, 
§  724),  as  amended  by  chapter  479  of  the 
Acts  of  1909. 

The  act  of  1893  imposed  a  tax  upon  "all 
estates — ^real,  personal,  and  mixed — of  every 
kind  whatsoever,  situated  within  this  state, 
whether  the  person  or  persons  dying  seised 
thereof  be  domiciled  within  or  out  of  this 
state,  passing  from  any  person  who  may 
die  seised  or  possessed  of  such  estates, 
either  by  will  or  under  the  intestate  laws 
of  this  state,  or  any  part  of  such  estate  or 
estates,  or  interest  therein,  transferred  by 
deed,  grant,  bargain,  gift,  or  sale,  made  in 
contemplation  of  death,  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor  or  bargainor,"  passing 
I  to  collateral  kindred  of  the  owner;  and 
§  20,  chap.  479,  Acts  of  1909,  provided 
"that  inheritances  not  taxed  under  the  pres- 
ent laws  shall  pay  a  tax  as  follows:  All 
inheritances  of  $5,000  and  over,  but  less 
than  $20,000,  a  tax  of  1  per  centum  of  their 
value.  All  inheritances  of  $20,000  and  over, 
a  tax  of  IJ  per  centum  of  their  value,  to 
be  collected  by  the  county  court  clerk  of 
each  county." 

Tliis  is  a  privilege  tax  imposed  on  the 
right  of  acquiring  property  by  succession. 
State  V.  Alstwi,  94  Tenn.  674,  28  L.RA- 
178,  30  S.  W.  760;  Knox  v.  Emerson,  — 
Tenn.  — ,  131  S.  W.  972.  Likewise  it  is  a 
special  tax,  and  the  rule  is  that  laws  im- 
posing such  taxes  are  to  be  construed  strict- 
ly against  the  government,  and  favorably 
to  the  taxpayer.  English  v.  Crenshaw. 
120.  Tenn.  531,  17  L.R.A.(N.S.)  763,  127 
Am.  St.  Rep.  1025,  110  S.  W.  210. 

The  widow's  year's  support  is  given  her 
by  statutory  provision,  which  is  found  in 
§§  4020  and  4021  of  Shannon's  Code,  It 
is  inconceivable  that  the  legislature  intend- 
ed to  levy  the  tax  in  question  upon  this 
bounty  of  the  widow,  given  her  by  the  law 
out  of  her  husband's  personal  estate.  She 
does  not  succeed  to  the  husband's  title  to 
the  property  set  apart  to  her  as  a  year's 
support,  but  acquires  it  adversely  to  his 
administrator  by  virtue  of  the  statute.  By 
the  act  of  separation  of  the  personalty  as- 
signed to  her  by  the  commissioners,  and  the 
subsequent  confirmation  of  their  report  by 
the  court,  the  title  to  the  specific  property 
thus  set  apart  becomes  absolutely  vested 
in  the  widow.  The  obvious  intention  of  the 
legislature  in  passing  this  statute  vras  to 
provide  a  temporary  support  for  ber  and 
her  family  immediately  on  the  death  of 
her  husband.  It  is  an  extension  by  law  of 
her  right  of  support  out  of  the  personal 
estate  of  her  husband  for  one  year  after 
his  death,  and  is  founded  in  a  sound  puUie 
policy,  which  has  for  its  purpose  a  con- 
servation of  the  family  upon  the  death  of 
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the  buBband.  Tbe  widow  does  not  succeed 
to  the  right  of  the  husband,  nor  does  she 
take  the  property  under  the  intestate  laws 
of  this  state.  It  is  a  special  provision  made 
for  her  in  the  law  for  the  support  of  her- 
self and  her  family.  Bayless  y.  Bayless, 
4  Coldw.  363;  Louisville,  N.  0.  &  T.  R.  Co. 
T.  Kennedy,  90  Tenn.  185,  16  S.  W.  113. 

Nor  do  we  think  that  the  widow's  dower 
is  subject 'to  this  tax.  By  the  common  law, 
if  a  husband  acquire,  an  estate  which  is 
subject  to  descend  to  his  heirs,  the  wife,  at 
the  same  time  the  husband  acquires  his 
title,  has  vested  in  her  the  right  of  dower; 
and  although  the  husband  aliened  the  es- 
tate, the  wife's  dower  would  attach.  By 
the  acts  of  1784  and  1823,  carried  into 
Shannon's  Code,  at  §  4139,  the  widow  is 
dowable  in  one  third  part  of  all  the  lands 
of  which  her  husband  died  seised  and  pos- 
sessed, or  of  which  he  was  equitable  owner. 
In  all  other  respects,  the  widow's  right  of 
dower  in  this  state  is  the  same  as  it  was 
at  common  law.  It  has  the  same  qualities 
as  the  common-law  right  of  dower,  but  its 
quantity  was  cut  down  by  the  statutes  re- 
ferred to.  This  right  originates  with  the 
marriage.  It  is  an  encumbrance  upon  the 
title  of  the 'heir  at  law,  and  is  superior  to 
the  claims  of  the  husband's  creditors.  Its 
origin  is  so  ancient  that  neither  Coke  nor 
Blackstone  can  trace  it,  and  it  is  as  "wide- 
spread as  the  Christian  religion,  and  enters 
into  the  contract  of  marriage  among  all 
Christians." 

"By  a  fiction  of  law,  the  estate  in  dower 
relates  to  the  marriage.  It  is  adjudge  in 
Fulwood's  Case,  4  Coke,  65,  that  the  widow 
shall  hold  her  dower  discharged  from  all 
judgments,  leases,  mortgages,  or  other  en- 
cumbrances made  by  her  husband  after  the 
marriage,  because  her  title^  being  consum- 
mated by  his  death,  has  relation  to  the 
time  of  the  marriage,  and,  of  course,  is 
prior  to  all  other  titles.  She  claims  by  and 
through  her  husband,  has  the  oldest  title, 
is  in  under  him  for  the  valuable  considera- 
tion of  marriage,  tbe  best  respected  in  the 
law,  and  cannot  be  disturbed  by  any  other 
claiming  under  the  husband."  Combs  v. 
Young,  4  Yerg.  226,  26  Am.  Dec.  225. 

The  preamble  to  the  act  of  1784,  which 
was  the  first  passed  in  this  state  reducing 
the  quantity  of  the  widow's  dower  estate, 
recites,  in  substance,  that  the  dower  al- 
lotted by  law  in  lands  for  widows,  in  the 
then  unimproved  state  of  the  country,  was 
a  very  inadequate  provision  for  the  support 
of  such  widows;  that  it  was  only  just  and 
reasonable  that  those  who,  by  their  pru- 
dence, economy,  and  industry  had  con- 
tributed to  raise  up  an  estate  to  their  hus- 
bands, should  be  entitled  to  share  in  it, — 
thus  showing  that  the  legislature  recog- 
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nized  that  the  widow's  dower  under  this  act 
had  the  same  origin  and  was  of  the  same 
quality  as  her  dower  existing  at  common 
law. 

So,  it  is  seen  that,  whether  it  be  con- 
sidered that  the  widow  holds  her  dower  in 
the  nature'  of  a  purchaser  from  her  husband 
by  virtue  of  the  marriage  contract,  or 
whether  it  be  merely  a  provision  of  the 
law  made  for  her  benefit,  it  cannot  be  con- 
sidered that  her  right  is  in  succession  to 
that  of  her  husband  upon  his  death,  or  that 
the  husband  bestows  it  upon  her  in  con- 
templation of  death.  While  it  is  true  that 
her  rig:ht  to  dower  is  not  consummated  un- 
til the  death  of  the  husband,  and  that  it 
is  carved  out  of  only  such  realty  as  he 
owned  at  his  death,  it  docs  not  follow  from 
this  premise  that  the  widow  succeeds  to 
his  title  by  the  intestate  laws.  She  derives 
it  by  virtue  of  the  marriage,  and  in  her 
right  as  wife,  to  be  consummated  in  sever- 
alty to  her  upon  tbe  death  of  her  husband. 
Boyer  v.  Boyer,  1  Coldw.  14. 

The  supreme  court  of  Illinois,  in  Billing^ 
V.  People,  189  III.  472,  59  L.R.A.  807,  59 
N.  E.  798,  upon  a  construction  of  the  in- 
heritance-tax law  of  that  statr*,  together 
with  the  laws  governing  the  descent  and 
distribution  of  the  property  of  persons 
dying  intestate,  readied  a  different  conclu- 
sion from  that  reached  by  us.  The  reason- 
ing of  that  court  is  predicated  chiefiy  upon 
a'  construction  of  the  statutes  of  that  state, 
which  are  essentially  different  from  those 
of  this  state.  It  is  stated,  however,  that, 
while  the  husband  cannot  deprive  his  wife 
of  her  inchoate  right  of  dower,  the  state 
may,  and  tliat  she  does  not  hold  by  con- 
tract, but  holds  by  laws  which  the  state 
may  change.  -  Without  undertaking  to  meet 
all  of  the  armiments  set  forth  in  support  of 
this  very  able  opinion,-  we  are  content  to 
hold  that,  under  a  proper  construction  of 
the  statute  in  question,  the  legislature  did 
not  intend  to  tax  the  widow's  dower  as  an 
inheritance  from  the  estate  of  her  husband, 
or  a  succession  to  his  rights  therein.  As 
stated  heretofore,  she  does  not  inherit  from 
her  husband,  but  derives  her  right  by  vir- 
tue of  her  marriafl^,  which  is  consummated 
upon  her  husband's  death,  and  becomes  an 
encumbrance  upon  the  inheritance  of  the 
heirs  at  law,  and  is,  to  that  extent,  an  in- 
terest adverse  to  the  inheritance  from  the 
husband.  For  the  same  reason  she  does 
not  succeed  to  the  rights  of  the  hus- 
band. Her  dower  is  intended  for  her  sup- 
port and  maintenance,  and  an  intention  to 
tax  it  will  not  be  imputed  to  the  legisla- 
ture, except  where  the  language  employed 
makes  it  plainly  imperative  to  do  so. 

Billings  v.  People,  supra,  is  the  onlyTase 
cited  by  counsel  which  discusses  the  ques- 
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tion  at  issue  in  any  way,  and  no  case  is 
cited  discussing  the  liability  of  the  widow's 
year's  support  for  the  tax  involved  hero. 
But,  upon  reason,  we  are  content  to  hold 
that  neither  the  year's  support  nor  dower 
is  subject  to  the  tax.  It  results  that  the 
decree  of  the  court  below  is  affirmed,  with 
costs. 


WASHINGTON  SUPREME:  COURT. 

(Dept.  1.) 

WILLIAM  E.  DAVIDSON,  Appt., 

V. 

TIMES  PRINTING  COMPANY,  Respt. 

(_  Wash.  — ,  110  Pac.   18.) 

Reward  —  advertising:  scheme  —  judse 
of  rig^hts. 

1.  One  who  oflfers  a  reward  for  the  iden- 
tification of  a  person,  in  connection  with 
an  advertising  scheme,  has  a  right  to  make 
himself  the  sole  judge  of  any  dispute  aris- 
ing over  claims  to  it,  and  provide  that  his 
decision,  made  in  good  faith,  shall  be  final. 
Same  —  nnfair  dealing  —  collusive  in- 
formation. 

2.  One  who  attempts  to  earn  a  reward 
offered  by  a  newspaper  as  an  advertising 
scheme,  for  the  identification  of  a  described 
person,  by  learning  from  his  employee  his 
place  of  residence,  and  then  entering  it. in 
disguise,  may,  even  though  he  effects  the 
identification,  be  denied  the  reward,  on  the 
ground  of  unfair  dealing. 

(Dunbar,  Ch.  J.,  and  Gose,  J.,  dissent.) 

(June  17,  1911.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
j\.  the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  of  a  reward  claimed 
to  have  been  earned  by  plaintiff.     Affirmed. 

The  facts  are  staged  in  the  opinion. 

Mr.   Edward   Judd,    for   appellant: 

The  clause  in  the  offer  of  a  reward,  mak- 
ing the  Times  the  sole  judge  of  the  con- 
test, was  legally  of  no  effect. 

2  Am.  &  Eng.  Enc.  Law,  p.  670. 

Messrs.  Bausman  &  Kelleher,  for  re- 
spondent: 

There  is  no  allegation  or  proof  of  fraud 
or  bad  faith. 

Sweatt  V.  Hunt,  42  Wash.  96,  84  Pac. 
1 ;  Empson  Packing  Co.  v.  Clawson,  43 
Colo.  188,  95  Pac.  546;  Johnson  v.  Bind- 
seil,  15  Daly.  492,  8  N.  Y.  Supp.  485: 
McCarren  v.  McNulty,  7  Gray,  139;  Dick- 

^M  I  _  I  ,     J__I_J  ■  _-       _        ■  __      _ ■    __       ■■   _ 

Note.  —  As  to  right  to  maintain  action 
for  prize  offered  in  prize  contest,  see  not>^ 
to   Minton    v.    F.    G.    Smith   Piano   Co.    33 
L.R.A.(N.S.)  305. 
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erman  v.  Reeder,  59  Wash.  405,  109  Pac. 
1060. 

Plaintiff  submitted  his  proofs  to  the  de- 
fendant, and  by  so  doing  consented  to  its 
determination  of  his  claim. 

Connecticut  F.  Ins.  Co.  v.  CFallon,  69 
Neb.  118,  69  N.  W.  118. 

Mount,  J., .  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff 
to  recover  from  defendant  $500,  being  the 
amount  of  a  reward  offered  by  defendant 
for  the  capture  of  one  Donohue  under,  the 
name  of  "Mr.  Raffles.''  The  complaint  al- 
leged the  offer,  and  capture  according  to 
the  terms  of  the  offer,  and  the  refusal  by 
the  defendant  to  pay  the  reward.  The  an- 
swer admitted  the  offer  of  reward,  but  de- 
nied th.it  the  capture  had  been  made  by 
the  plaintiff;  and  as  an  affirmative  defense 
the  answer  alleged  that  the  plaintiff,  in  col- 
lusion with  an  employee  of  Mr.  Donohue, 
learned  of  the  residence  of  Mr.  Donohue, 
and  attempted  to  gain  admission  thereto, 
which  was  refused,  and  that  plaintiff  did 
not  comply  with  the  terms  of  the  offer  of 
reward,  but  made  a  claim  thereto;  that  de- 
fendant investigated  plaintiff's  claim, 
which  was  disputed  by  Mr.  Donohue,  and 
inquired  into  all  the  facts,  and  concluded 
in  good  faith  that  the  plaintiff  did  not  cap- 
ture Mr.  Donohue,  and  did  not  earn  tlie 
reward.  Upon  these  issues  the  case  waifl 
tried  to  the  court  and  a  jury.  At  the  con- 
clusion of  the  evidence,  the  defendant 
mo#d  the  court  for  a  directed  verdict 
This  motion  was  in  effect  denied,  and  the 
case  was  submitted  to  the  jury.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff 
for  the  full  amount.  The  court  thereupon 
granted  a  judgment  for  defendant  notwith- 
standing the  verdict.  The  plaintiff  ap- 
peals. 

The  evidence  shows  that  the  defendant 
company,  in  May,  1907,  for  the  purpose  of 
increasing  the  circulation  of  its  newspaper, 
offered  rewards  as  follows:  "Conditions 
of  $500  Reward.  If  you  think  you  have 
Raffles  spotted,  say  to  him,  *You  are  the 
mysterious  Mr.  Raffles  of  the  Morning 
Times.*  If  you  have  the  right  man,  he  will 
at  once  admit  his  identity  and  accompanr 
you  to  the  Times  office,  where  "you  will  bo 
immediately  paid  the  sum  you  have  earned. 
Notice  carefully :  ( 1 )  $500  reward  will  be 
paid  for  the  capture  of  Raffles,  if  you  can 
produce  a  receipt  from  the  Times  showing 
that  you  have  subscribed  and  paid  for  the 
Morning  and  Sunday  Times  for  six  months 
in  advance,  provided  such  receipt  is  dated 
May  24,  1907,  or  later.  (2)  $300  reward 
will  be  paid  for  the  capture  of  Raffles,  pro- 
vided you  have  subscribed  for  the  Morning 
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and  Sunday  Times  for  three  months  in  ad- 
vance, under  the  conditions  set  forth  above. 
<3)  $200  reward  will  be  paid  for  the  cap- 
ture of  Raffles,  providing,  jou  have  in  your 
hand  a  copy  of  the  morning  edition  of  the 
Times  for  the  current  date  at  the  time  you 
make  the  capture,  regardless  of  whether  you 
are  a  subscriber  or  purchaser  of  any  edi- 
tion of  the  Times.  (5)  You  are  joot  en- 
titled to  any  reward  if  you  do  not  use  ex- 
actly the  word[&  given  above  in  capturing 
Mr.  Raffles.  'You're  Raffles!'  will  not  bring 
any  response,  even  if  you  have  spotted  the 
right  man.  (6)  The  Morning  Times  is  sole 
judge  of  any  dispute  arising  over  the  re- 
ward or  the  interpretation  of  these  rules, 
and  its  decision  on  any  point  connected  with 
the  Rafflles  contest  must  be  accepted  as  final. 
(7)  Pictures  of  Raffles  will  appear  only  in 
the  Morning  and  Sunday  Times."  The  plain- 
tiff, soon  after  this  offer  was  made,  was  in- 
formed of  the  residence  of  Mr.  Donohue  by  a 
person  who  was  at  that  time,  or  formerly 
had  been,  in  the  employ  of  Mr.  Donohue. 
This  person  took  the  plaintiff  out  to  the 
place  where  Mr.  Donohue  lived,  and  con* 
cealed  the  plaintiff  near  the  house,  and 
called  Mr.  Donohue  out,  so  that  the  plaintiff 
could  see  him.  Thereupon  the  plaintiff  went 
to  the  Times  office  and  subscribed  for  the 
paper.  He  thereafter  disguised  himself  as  a 
plumber,  and  went  to  the  house,  and  stated 
that  he  had  been  sent  there  to  repair  some 
plumbing.  He  was  refused  admittance  at 
the  front  door,  but  testifies  that  Mr.  Dono- 
hue admitted  him  by  the  back  way;  that 
thereupon  he  placed  his  hands  upon  Mr. 
Donohue  and  said,  ''You  are  the  mysterious 
Mr.  Rafflles  of  the  Morning  Times;"  that 
thereupon  Mr.  Donohue  ejected  him  from 
the  house,  and  that  he  immediately  re- 
turned to  the  time  office  and  claimed  the 
reward;  that  a  man  was  sent  out  with  him 
to  investigate  the  facts;  that  an  investiga- 
tion was  made,  and  the  payment  of  the  re- 
ward was  refused.  The  plaintiff  read  in 
evidence  a  deposition  of  Mr.  Donohue.  This 
deposition  was  taken  by  the  defendant, 
but  was  offered  in  evidence  by  the  plaintiff. 
Mr.  Donohue  in .  this  deposition  testified 
that  the  plaintiff  came  to  the  house  dis- 
guised as  stated,  but  that  he  refused  him 
admission;  that  the  plaintiff  did  not  see 
him,  and  did  not  accost  him  as  required  by 
the  offer,  and  that  he  8o  reported  to  the 
defendant  upon  the  investigation. 

We  are  satisfied  that  the  trial  court  should 
have  directed  a  verdict  for  two  reasons:  (1 ) 
The  defendant  had  a  right  to  attach  such 
conditions  to  the  offer  of  reward  as  it  saw 
fit,  and  require  the  terms  to  be  strictly  com- 
plied with.  It  accordingly  had  a  right  to 
make  itself  the  sole  judge  of  any  dispute 
arising  over  the  reward,  and  provide  that 
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its  decisions,  made  in  good  faith,  should  be 
final.  34  Cyc.  Law  &  Proc.  p.  1731;  24 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  924;  Amis 
V.  Conner,  43  Ark.  337;  Williams  v.  West 
Chicago  Street  R.  Co.  191  111.  810,  86  Am. 
St.  Rep.  278,  61  N.  E.  456;  Besse  v.  Dyer, 
9  Allen,  151,  86  Am.  Dec.  747.  The  evidence 
here  shows  that  a  dispute  did  arise  be- 
tween the  plaintiff  and  Mr.  Donohue  over 
the  reward.  The  former  claimed  that  he 
had  made  the  arrest  as  prescribed  in  the  offer 
of  reward,  and  the  latter  denied  that  the 
plaintiff  had  seen  or  accosted  him  as  re- 
quired. The  defendant  settled  the  dispute 
by  deciding  against  the  plaintiff  after  {ui 
investigation.  This,  it  seems,  is  conclusive 
of  the  plaintifi^s  right,  especially  in  the  ab- 
sence of  fraud.  The  record  in  the  case 
shows  that  there  were  some  30  claims  made 
for  the  reward  by  persons  who  alleged  that 
they  had  discovered  the  man,  but,  upon  in- 
vestigation, it  was  determined  that  they 
had  not  accosted  the  right  man.  This  sim- 
ply shows  the  necessity  of  the  condition  that 
the  defendant  be  the  judge  of  disputes  aris- 
ing upon  such  claims.  The  record  also 
shows  that  subsequently  the  reward  was 
claimed  and  paid  to  the  rightful  claimant. 
Furthermore,  the  offer  was  open  to  the 
public,  and  was  intended  to  be  conducted 
fairly  by  the  contestants.  The  plaintiff,  in 
collusion  with  an  unfaithful  employee  of 
Mr.  Donohue,  learned  of  the  residence  of 
Mr.  Donohue,  and  by  such  unfair  means 
attempted  to  secure  the  reward.  Even  if  he 
apprehended  Mr.  Donohue,  under  these  con- 
ditions defendant  would  have  been  justified 
in  denying  plaintiff's  claim,  upon  the  ground 
of  unfair  dealing. 

We  are  satisfied,  therefore,  that  there  was 
no  question  under  the  evidence  to  be  submit- 
ted to  the  jury,  and  the  judgment  is  af- 
firmed. 

Parker  and  Fullerton,  J  J.,  concur. 

Gose,  J.,  dissenting: 

Whether  the  appellant  captured  the 
"Mysterious  Mr.  Raffles"  was  a  question  of 
fact,  to  be  determined  by  the  jury.  If  he 
did,  and  otherwise  complied  with  the  terms 
of  the  offer,  he  earned  the  reward,  and  his 
claim  could  not  be  arbitrarily  rejected.  The 
respondent,  like  any  other  arbitrator,  was 
required  to  use  good  faith  in  considering  the 
appellant's  claim.  The  question  whether, 
under  all  the  evidence,  the  claim  was  re- 
jected in  good  faith,  was  one  of  fact  for  the 
jury.  If  the  reward  was  earned  and  the 
claim  arbitrarily  rejected,  the  appellant  has 
a  good  cause  of  action.  Nor  do  I  think  that 
the  appellant  was  guilty  of  such  collusion 
as  to  preclude  a  recovery.  Whether  he  ac- 
quired the  information  before  or  after  as- 
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Burning  the  role  of  the  detective  is  a  question 
of  ethics,  and  not  of  law.  I  therefore  dis- 
sent. 

Dunbar,  Ch.  J.:     I  concur. 
Petition  for  rehearing  denied. 


WASHINGTON    SUPREME    COURT. 

(Dept.   2.) 

MARY  COLE,  Appt., 

V. 

CITY  OF  SEATTLE,  Respt. 

(—  Wash.  — ,  116  Pac.  267.) 

Municipal   corporation  —  requirement 
of  charter  as  to  prosecution  of  claims 

—  reasonableness. 

1.  Requirements  of  a  city  charter  that 
claims  against  the  city  for  negligent  inju- 
ries must  be  verified,  presented  to  the  city 
council  and  filed  with  the  clerk  within  thir- 
ty days  after  the  claim  accrued,  are  reason- 
able. 

Same  —  substituted  notice  —  sufficiency. 

2.  Verbal  notice  to  a  street  foreman  and 
telephone  notice  to  the  president  and  a 
member  of  the  council,  followed  by  an  un- 
verified written  notice  to  such  president, 
although  no  objection  is  made  to  its  suf- 
ficiency, is  not  a  sufficient  compliance  with 
a  charter  requirement  that  verified  notice  of 
a  claim  for  negligent  injuries  must  be  pre- 
sented to  the  council  and  filed  with  its 
clerk,  to  sustain  an  action  against  the  mu- 
nicipality. 

Same  —  duty  of  official  to  investigate 

—  effect. 

3.  A  charter  provision  making  it  the 
duty  of  a  city  official  who  receives  notice  of 
any  matter  out  of  which  a  claim  against 
the  city  may  a~ise  to  investigate  and  re- 
port to  the  corporation  counsel  does  not 
abrogate  a  provision  requiring  verified  no- 
tice of  claims  to  be  presented  to  the  com- 
mon council  and  filed  with  its  clerk,  so 
that  an  unverified  notice  to  city  officials, 
followed  by  their  promise  to  report  the 
claim,  is  not  sufficient  to  sustain  an  action 
against  the  municipality. 

Same  —  waiver  —  power. 

4.  No  official  of  a  municipal  corporation 
other  than  the  city  council  can  waive  a 
charter  requirement  that  notice  of  claims 
for  negligent  injuries  must  be  presented  to 
the  council  and  filed  with  its  clerk  within 
thirty  days  after  they  arise. 

(June  27,  1911.) 


APPEAL  by  plaintiflT  from  a  judgment  of 
the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  TIndall,  for  appellant: 

The  law  requiring  the  filing  of  a  notice 
with  the  city  council  was  substantia Hv 
complied  with,  and  its  spirit  and  purpose 
fully  carried  out. 

Giuricevic  v.  Tacoma,  57  Wash.  329,  28 
L.R.A.(N.S.)  633,  106  Pac.  908;  Ellis  v. 
Seattle,  47  Wash.  578,  92  Pac.  431;  Base 
V.  Seattle,  51  Wash.  174,  20  L.R.A,(N.S.) 
938,  98  Pac.  370;  Falldin  v.  Seattle,  67 
Wash.  307,  106  Pac.  914;  Denair  v.  Brook- 
lyn, 26  N.  Y.  S.  R.  1014,  6  N.  Y.  Supp.  835. 

Messrs.  Scott  Calhonn  and  James  E. 
Bradford,   for   respondent: 

The  charter  provision  in  question  is  val- 
id and  its  requirements  are  mandatory. 

5  Thomp.  Neg.  §  6325;  Scurry  v.  Seattle. 
8  Wash.  278,  36  Pac.  145;  Mears  v.  Spokano. 
22  Wash.  323,  60  Pac.  1127;  Born  v.  Spo- 
kane, 27  Wash.  719,  68  Pac.  386;  Postel  v. 
Seattle,  41  Wash.  432,  83  Pac.  1025;  John- 
son V.  Troy,  24  App.  Div.  602,  48  N.  Y.  Supp. 
998;  Ehrhardt  v.  Seattle,  40  Wash.  2*21, 
82  Pac.  296;  Shea  v.  Lowell,  132  Mass.  189; 
Griswold  v.  Ludington,  116  Mich.  401,  74  N. 
W.  663 ;  Bausher  v.  St.  Paul,  72  Minn.  539. 
76  N.  W.  746. 

Notice  must  be  given  to  the  official,  or 
official  body,  designated  in  the  charter. 

Denver  v.  Saulcey,  6  Colo.  App.  420,  3S 
Pac.  1098;  Dorsey  v.  Racine,  60  Wis.  292, 
18  N.  W.  928;  Harris  v.  Fond  du  Lac,  104 
Wis,  44,  80  N.  W.  67;  Curry  v.  Buffalo,  135 
N.  Y.  366,  32  N.  E.  80;  Ft.^ Worth  v.  Shero, 
16  Tex.  Civ.  App.  487,  41  S.  W.  704;  Doyle 
V.  Duluth,  74  Minn.  157,  76  N.  W.  1029; 
Seamons  v.  Fitts,  21  R.  I.  236,  42  Atl.  863: 
McKenna  v.  Bates,  19  R.  I.  610,  35  Atl.  580, 
36  Atl.  1133;  Whalen  v.  Bates,  19  R.  I.  274, 
33  Atl.  224;  Lyons  v.  St.  Joseph,  112  Mo. 
App.  681,  87  S.  W.  588;  Bancroft  v.  San 
Diego,  120  Cal.  432,  52  Pac.  715;  Dalton  v. 
Salem,  139  Mass.  91,  28  N.  E.  577;  Babcock 
V.  New  York,  56  Hun,  196,  9  N.  Y.  Supp. 
368. 

The  charter  provision  cannot  be  waived; 
at  least  by  officers  without  authority  or 
right  to  do  so. 

Starling  v.  Bedford,  94  Iowa,  194,  62  N. 
W.  674;  Wheelock  V.  Hardwick,  48  Vt  19; 
Veazie  v.  Rockland,  68  Me.  611;   Shea  v. 
*  Lowell,  132  Mass..  187. 


Note.  —  As  to  notice  of  claim  or  cause  of 
injury  as  condition  of  municipal  liability 
for  defects  in  highway,  generally,  see  note 
to  Elam  V.  Mt.  Sterling,  20  L.R.A.(N.S.) 

S4'l.R.A.(N.S.) 


As  to  notice  of  claim  in  action  against 
town  for  defects  in  highway,  see  note  to 
James  V.  Wcllston  Twp.  13  L.RJL(N^> 
1228. 
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Ellis,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  brought  this  action  to  re- 
cover damages  on  account  of  personal  inju- 
ries  claimed  to  have  been  received  by  step* 
ping  upon  a  defective  plank  in  the  sidewalk 
on  one  of  the  streets  of  Seattle.  The  com* 
plaint  was  demurred  to  on  account  of  its 
failure  to  allege  the  presenting  to  the  city 
council,  and  the  filing  with  the  city  clerk, 
of  a  claim  for  damages  in  form  and  manner 
as  required  by  the  city  charter.  The  re- 
citals of  the  complaiut  on  this  point  are 
as  follows: 

"(7)  That  on  the  27th  day  of  September, 
1909,  said  sidewalk  was  repaired  at  the 
place  where  said  accident  occurred  by  em- 
ployees of  the  defendant,  under  the  super- 
vision of  one  John  A.  McCarty,  a  foreman 
of  streets  and  sidewalks  in  defendant's  em- 
ploy. That  on  the  same  day  said  McCarty 
called  upon  plaintiff,  and  asked  her  whether 
or  not  she  intended  to  prosecute  a  claim 
for  damages  against  defendant,  and  plain- 
tiff informed  said  McCarty  that  she  would 
insist  upon  being  paid  reasonable  compensa- 
tion for  the  injuries  received  by  her  as  above 
described.  Plaintiff  at  said  time  asked  said 
McCarty  whom  she  should  see  with  refer- 
ence to  obtaining  a  settlement  from  the 
city,  and  McCarty  thereupon  informed 
plaintiff  that  he  would  at  once  report  her 
case  to  the  president  of  the  city  council. 
That  he  would  advise  settlement  of  her 
case  by  the  city,  as  it  would  be  advantage- 
ous to  the  city  to  settle  it.  He  further  stat- 
ed to  plaintiff  that  after  he  had  reported 
the  case,  it  would  go  before  the  entire  city 
council  for  action  by  that  body. 

"(8)  That  shortly  after  said  conversa- 
tion, plaintiff's  daughter-in-law  telephoned 
to  the  Honorable  Hiram  C.  Gill,  who  was  at 
that  time  president  of  the  council  of  the 
city  of  Seattle,  and  also  to  Hoh. Arm- 
strong, the  member  of  said  council  from  the 
twelfth  ward  of  the  city  of  Seattle,  in 
which  ward  the  scene  of  said  accident  was 
located,  and  informed  them  of  the  circum- 
stances connected  with  said  accident. 

"(9)  That  on  the  29th  day  of  September, 
1909,  plaintiff  deposited  in  one  of  the  Unit- 
ed States  mail  boxes  in  Seattle,  Washing- 
ton, a  letter  with  postage  prepaid,  addressed 
to  Mr.  Hiram  C.  Gill,  who  at  that  time  was 
the  president  of  the  city  council  of  Seattle, 
Washington.  That  said  letter  was  in  words 
and  figures  as  follows: 


'•Mr.  Hiram  C.  Gill, 

"President  of  City  Council, 

"Seattle,   Washington. 
"Dear  Sir:— 

"I  want  to  inform  you  that  I  moved  from 
Tacoma,  Washington  19th  and  D.  Street  and 
34  L.R.A.(N.S.) 


moved  to  1453  Market  Street  Ballard  sta- 
tion Seattle,  Wash,  where  I  now  reside  for 
the  past  two  months  on  the  morning  of  Sep- 
tember 25  1909  while  in  company  with  my 
son  at  ten  o'clock  a.  m.  on  15  Ave.  between 
52  and  53  sts  when  suddenly  the  sidewalk 
gave  way  and  I  went  down  in  an  excava- 
tion dislocating  my  spine  and  left  hip  and 
breaking  bones  in  my  left  foot  which  has 
caused  me  intense  pain  and  suffering  I  am 
under  the  expense  of  a  doctor  who  is  about 
to  bring  me  a  trained  nurse  and  for  this 
suffering  and  expense  I  am  compelled  to 
bring  a  claim  against  the  city  of  Seattle^ 
Wash,  for  settlement  If  you  will  kindly 
call  or  send  your  adjustor  we  may  be  able 
to  settle  out  of  court  and  avoid  litigation 
yours  respectfully,  Mary  Cole. 

"Address  Mary  Cole  1453  Market  Street 
Ballard  Station  Seattle,  Wash. 

"P.  S.  Your  foreman  on  streets  and  side- 
walks called  to  see  me  yesterday  who  said 
he  would  report  the  case  but  I  thought  I 
would  write.  Mary   Cole." 


That  neither  plaintiff  nor  anyone  on  her 
behalf  has  received  any  reply  to  said  letter, 
or  any  objection  to  its  form  or  contents^ 
or  any  request  for  further,  information  con- 
cerning any  of  the  matters  referred  to  there- 
in." The  complaint  then  alleges  the  filing^ 
on  July  1,  1910,  over  nine  months  after  the  . 
accident,  of  a  verified  claim,  to  the  form 
of  which  no  objection  is  taken.  The  court 
sustained  the  demurrer,  and,  the  plaintiff 
refusing  to  plead  further,  judgment  waa 
entered  in  favor  of  the  city,  from  which  thia 
appeal  was  taken. 

Section  29  of  article  4  of  the  city  char- 
ter, revised  edition  1908,  is  as  follows:  "AW 
claims  for  damages  against  the  city  must  be 
presented  to  the  city  council  and  filed  with 
the  clerk  within  thirty  days  after  the  time 
when  such  claim  for  damages  accrued,  and 
no  ordinance  shall  be  passed  allowing  any 
such  claim  or  any  part  thereof,  or  appropri- 
ating money  or  diher  property  to  pay  or 
satisfy  the  same  or  any  part  thereof,  until 
such  claim  has  first  been  referred  to  the 
proper  department,  nor  until  such  depart- 
ment has  made  its  report  to  the  city  council 
thereon,  pursuant  to  such  reference.  All 
such  claims  for  damages  must  accurately 
locate  and  describe  the  defect  that  caused 
the  injury,  accurately  describe  the  injur}*, 
give  the  residence  for  one  year  last  past  of 
claimant,  contain  the  items  of  damagea 
claimed,  and  be  sworn  to  by  the  claimant. 
No  action  shall  be  maintained  against  the 
city  for  any  claim  for  damages  until  the 
same  has  been  present«Hl  to  the  city  council 
and  sixty  days  have  elapsed  after  such  prea- 
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entation."  It  is,  of  course,  admitted  that 
the  verified  notice  of  claim  required  by  the 
above  charter  provision  was  presented  and 
filed  some  months  too  late.  The  appellant 
contends,  however,  that  the  requirements 
of  the  charter  were  substantially  complied 
with  by  the  verbal  notice  to  the  street  fore- 
man, the  telephone  messages  to  the  presi- 
dent of  the  council,  and  the  member  of  the 
council  for  the  ward  in  which  the  accident 
occurred,  and  by  the  letter  to  the  president 
of  the  council.  It  is  argued  with  much 
force  that  the  end  which  these  requirements 
were  designed  to  subserve  has  been  met  by 
these  informal  notices  to  the  persons  men* 
tioned,  and  that  the  law  should  receive  a 
liberal  construction  in  order  to  avoid  the 
hardship  incident  to  a  literal  enforcement  of 
its  terms.  In  support  of  the  contention  that 
the  notice  in  this  case  should  be  held  suffi- 
cient, counsel  cites  several  cases  in  which 
claims  have  been  sustained  in  this  court 
by  a  liberal  construction  of  the  above  char- 
ter provision  or  similar  provisions.  It  has 
held  that  the  provision  requiring  the  claim 
to  state  the  residence  of  the  claimant  "for 
one  year  last  past"  is  not  reasonable,  and 
that  all  that  concerns  the  city  is  the  present 
residence  of  the  claimant  (Hase  v.  Seattle, 
61  Wash.  174,  20  L.R.A.(N.S.)  938,  98  Pac. 
370)  ;  that  a  general  description  of  the 
injury  is  a  reasonable  compliance  with  the 
charter  without  particularizing  as  to  all  of 
its  phases  and  consequences  (Falldin  v. 
Seattle,  57  Wash.  307,  106  Pac.  914)  ;  that 
any  notice  which  describes  the  defect  in  the 
street  with  reasonable  certainty  sufficient 
fur  identification  will  answer,  if  not  actu- 
ally misleading  (Eflis  v.  Seattle,  47  Wash. 
578,  92  Pac.  431)  ;  that  the  failure  to  pre- 
sent and  file  the  notive  of  claim  within  the 
time  fixed  by  the  charter  may  be  excused  by 
showing  a  physical  or  mental  incapacity 
during  that  period  such  as  to  render  it  im- 
possible for  the  claimant  to  comply  (Born 
V.  Spokane,  27  W-ash.  719,  68  Pac.  386). 

It  is  urged  that  the  facts  alleged  in  this 
complaint  present  a  case  of  apparent  hard- 
ship upon  the  appellant  i&the  above  charter 
provision  is  enforced  as  valid,  but  neither 
a  liberal  construction  nor  considerations  of 
hardships  to  be  avoided  are  sufficient  rea- 
sons for  the  abrogation  by  construction  of 
a  charter  provision  which  has  long  been  held 
by  this  court  constitutional,  reasonable,  and 
in  furtherance  of  justice.  Scurry  v.  Seattle, 
8  W-ash.  278,  36  Pac.  145;  Born  v.  Spokane, 
27  Wash.  719,  68  Pac.  3S%;  Postel  v.  Seattle, 
41  W-ash.  432,  83  Pac.  1025;  Mears  v.  Spo- 
kane,  22  Wash.  323,  60  Pac.  1127;  Ehrhardt 
V.  Seattle,  40  W^ash.  221,  82  Pac.  296.  To 
hold  that  notice  to  other  persons  than  the 
persons  designated  in  the  charter  to  receive 
such  notice  would  be  sufficient,  or  to  hold 
34  L.R.A.(N.S.) 


that  the  notice  need  not  be  verified  aa  re- 
quired by  the  charter,  or  that  it  may,  with 
out  sufficient  excui^,  be  presented  and  filed 
long  after  the  time  required  by  the  charter, 
would  not  be  to  construe  the  proTision  as  ? 
court,  but  to  legislate  for  the  city  concern- 
ing a  matter  which  is  within  its  power  to 
fix  by  its  charter,  and  which  it  has  so  fixed. 
We  must  continue  to  hold,  as  we  have  here- 
tofore held,  that  provisions  of  this  charac- 
ter, so  far  as  they  are  reasonable,  are  valid, 
and  must  be  complied  with  before  an  action 
such  as  they  contemplate  can  be  main- 
tained. 

The  first  question,  then,  arising,  is.  Are 
the  provisions  which  the  appellant  failed  to 
meet  reasonable  provisions?  Is  it  reason- 
able to  require  such  claims  to  be  "presented 
to  the  city  council  and  filed  with  the  clerk  V 
The  answer  must  be'  in  the  affirmative.  The 
purpose  of  the  provision  is  to  insure  notice 
to  the  city  within  the  time  fixed  of  the 
things  required  to  be  set  out  in  the  notice. 
A  claim  presented  to  the  city  council  and 
filed  with  the  clerk  is  reasonably  calculated 
to  insure  such  notice.  It  is  also  a  reason- 
able thing  to  require  of  the  claimant,  be- 
cause the  council  must  pass  upon  the  claim, 
and  because  the  clerk  is  the  custodian  of  the 
records  and  minutes  of  the  proceedings  of 
the  council.  The  framers  of  the  charter 
were  justified  in  believing  it  better  calcu- 
lated to  insure  intelligent  and  prompt  ac- 
tion by  the  city  than  notice  to  anyone  else. 
In  view  of  the  multitude  of  city  officers  and 
employees,  and  the  endless  details  of  the 
business  of  a  large  city,  it  is  obviously  rea- 
sonable to  require  service  of  claims  of  in- 
jury upon  some  certain  officer  or  body.  No 
other  method  would  insure  its  reaching  the 
proper  channels  for  investigation.  The  de- 
cided weight  of  authority  sustains  us  in 
holding  that  provisions  of  this  character 
are  reasonable,  and  that  notice  to  some  oth- 
er person  than  the  {Person  or  body  designat- 
ed in  the  law  is  not  a  sufficient  compliance 
therewith.  Ft.  Worth  v.  Shero,  16  Tex.  Civ. 
App.  487,  41  S.  W.  704;  Denver  v.  Sauleej, 
5  Colo.  App.  420,  38  Pac.  1098;  Dorsev  v. 
Racine,  60  Wis.  292,  18  N.  W.  928;  Whklen 
V.  Bates,  19  R.  I.  274,  33  Atl.  224;  Curry  v. 
Buffalo,  135  N.  Y.  366,  32  N.  E.  80;  Sea- 
mons  V.  Fitts,  21  R.  I.  236,  42  Atl.  863; 
Bancroft  v.  San  Diego,  120  Cal.  432,  52  Pac. 
712;  Bausher  v.  St.  Paul,  72  Minn.  539,  75 
N.  W.  745;  Dalton  v.  Salem,  139  Mass.  91, 
28  N.  E.  576;  Harris  v.  Fond  du  Lac,  104 
Wis.  44,  80  N.  W.  66;  McKenna  v.  Bates,  19 
R.  I.  610,  35  Atl.  580,  36  Atl.  1133;  Doyle 
V.  Duluth,  74  Minn.  157,  76  N.  W.  1029. 

Again,  is  it  reasonable  to  require  that 
the  claim  be  sworn  to  by  the  claimant? 
This  also  must  be  answered  in  the  affirma- 
tive.    One  of  the  principal  purposes  of  ths 
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proyiBion  is  to  prevent  the  allowance  of 
fraudulent  or  exaggerated  claims.  If  it  is 
reasonable  to  require  a  written  claim  at  all, 
it  cannot  be  said  that  it  iy  any  less  rea- 
sonable to  require  the  claimant  to  swear 
to  it.  The  oath  is  at  least  an  earnest  of 
that  good  faith  which  the  city  has  the  right 
to  demand.  Griswold  v.  Ludington,  110 
Mich.  401,  74  N.  W.  063;  Borst  y.  Sharon, 
24  App.  Div.  599,  48  N.  Y.  Supp.  996.  It  is 
reasonable,  also,  to  require  that  such  reri- 
fied  notice  be  so  presented  and  filed  "within 
thirty  days  after  the  time  when  such  claim 
for  damages  accrued."  This  court  has  so 
held  in  Bom  y.  Spokane,  27  Wash.  719,  08 
Pac.  380;  Ehrhardt  y.  Seattle,  40  Wash. 
221,  82  Pac.  290;  and  Postel  v.  Seattle,  41 
Wash.  432,  83  Pac.  1026,  where  the  question 
of  time  was  directly  involved.  All  these 
requirements  are  found  in  the  above-quoted 
charter  provision.  That  provision,  reason- 
ably construed,  is  valid,  and  the  complaint 
does  not  show  that  any  of  these  things  has 
been  substantially  complied  with  by  the 
claimant.  She  presented  no  claim  to  the 
council  within  the  thirty  days.  She  neither 
filed  nor  presented  nor  served  any  sworn 
claim  with,  to,  or  upon  anyone  within  the 
thirty  days. 

While  she  does  allege  a  conversatiou 
with  a  street  foreman  and  councilman,  and 
the  presiding  officer  of  the  council,  these,  if 
notices  at  all,  were  verbal  notices,  and  are 
not  a  compliance  with  the  charter  provision, 
substantial  or  otherwise.  Little  more  can 
be  claimed  for  her  letter  to  the  president  of 
the  council.  If  the  city  can  reasonably  re- 
quire a  sworn  claim,  then  a  letter,  unveri- 
fied, actually  presented  to  the  council,  and 
filed  with  the  clerk,  would  not  avail,  in  the 
absence  of  clear  acts  of  waiver  by  the  coun- 
cil. Dalton  V.  Salem,  139  Mass.  91,  28  N. 
E.  570;  Borst  v.  Sharon,  24  App.  Div.  599, 
48  N.  Y.  Supp.  900.  As  this  court  said  in 
Mears  y.  Spokane,  22  Wash.  323,  00  Pac. 
1127:  "If  it  be  conceded  that  the  city  of 
Spokane  has  power  to  insert  a  provision  of 
this  kind  into  its  charter, — a  question  not 
raised  in  the  present  action, — the  presenta- 
tion of  a  claim  to  the  city  council  is  made  a 
prerequisite  to  the  right  to  bring  an  action 
for  personal  injuries,  and  the  courts  are 
not  at  liberty  to  say  that  it  may  be  dis- 
regarded, or  that  something  else  may  be 
substituted  for  it.  Curry  v.  Buffalo,  135  N. 
Y.  300,  32  N.  E.  80;  Borst  v.  Sharon,  24 
App.  Div.  699,  48  N.  Y.  Supp.  990 ;  Wall  v. 
Highland,  72  Wis.  435,  39  N.  W.  500;  Weber 
V.  Greenfield,  74  Wis.  234,  42  N.  W.  101." 

The  second  question  is,  Do  the  allegations 
of  the  complaint  show  a  sufficient  excuse  for 
not  complying  with  the  above  provisions? 
The  only  grounds  of  excuse  alleged  are  that 
the  street  foreman  said  he  would  report  the 
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matter  to  the  council  and  advise  settle- 
ment, and  that  plaintiff's  letter  to  the  presi- 
dent of  the  council  remained  unanswered 
and  unobjected  to,  either  as  to  form  or 
contents.  These  things  cannot  be  held  to 
excuse  a  compliance  with  requirements  so 
plain  and  easy  of  performance  as  those  set 
out  in  the  city  charter,  no  matter  how  liber- 
ally those  provisions  are  construed.  In  aid 
of  the  contention  that  these  conversations 
and  this  letter  ought  to  be  held  a  sufficient 
excuse  for  lack  of  the  sworn  notice,  or  as  a 
waiver  of  other  notice  by  the  city,  counsel 
for  appellant  cites  ordinance  No.  4187  of  the 
city  of  Seattle,  which  reads  as  follows: 
"Whenever  any  officer  or  employee  of  the 
city  of  Seattle  shall  be  informed  of  any  act, 
matter,  or  event  from  or  out  of  which  any 
suit,  claim,  or  demand  against  said  city 
may  arise,  it  is  and  shall  be  the  duty  of 
such  officer  or  employee  to  forthwith  fully 
investigate  all  the  circumstances  connected 
in  any  way  with  the  happening  of  such  act, 
matter,  or  event,  together  with  all  of  thi* 
witnesses  thereto,  and  make  a  full  report  of 
the  result  of  such  investigation  to  the  cor- 
poration counsel  of  said  city."  This  or- 
dinance was  manifestly  intended  as  an  add- 
ed safeguard  to  the  city  against  fraudulent 
claims.  It  was  never  intended  to  operate 
as  a  repeal,  or  substitute  for,  or  modifica- 
tion of,  the  charter  provision.  Compliance 
therewith  by  any  officer  or  employee  of  the 
city  was  never  intended  to  operate  as  a 
waiver  of  the  charter  requirements  by  the 
city.  To  so  hold  would  give  this  ordinance 
an  effect  exactly  the  opposite  of  that  which 
its  terms  plainly  import.  Hoyle  v.  Putnam, 
40  Conn.  60-02. 

The  city  council  is  the  only  authority 
which,  under  the  organic  law  of  the  city, 
can  take  cognizance  of  such  claims,  and  it 
necessarily  follows  that  it  is  the  only  au- 
thority which  can  waive  compliance  with  the 
charter.  Logically  a  waiver  could  only  be 
predicated  upon  some  act  of  the  council 
treating  the  defective  or  belated  notice  as  a 
valid  claim.  It  would  be  illogical  to  hold 
that  any  other  person  or  body  could  waive 
for,  or  create  an  estoppel  against,  the  city, 
except  that  body  which  the  law  has  desig- 
nated to  receive  and  act  upon  the  claim. 
Any  other  construction  would  nullify  the 
charter  requirement.  No  act  of  the  council 
was  alleged  in  the  complaint  here  in  ques- 
tion as  ground  of  waiver  by,  or  as  the  basis 
of  an  estoppel  against,  the  city.  The  com- 
plaint does  not  allefte  that  the  claim,  either 
verbal  or  written,  ever  reached  the  council 
within  the  thirty  days,  or  that  the  council 
ever  did  any  act  which  could  be  construed 
as  a  waiver  after  the  filing  of  the  sworn 
claim  about  nine  months  later.  Neither  of 
the  persons  to  whom  the  informal  notices 
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were  given  was  authorized  io  act  for  the 
council  or  for  the  city  in  that  behalf.  It 
would  be  a  dangerous  doctrine,  f rauglit  with 
far-reaching  mischiefs,  to  announce  that 
any  officer  or  employee  of  the  city  could 
bind  the  city  or  estop  it  of  any  right  as  to 
matters  by  its  charter  placed  expressly 
within  the  cognizance  of  the  city  council 
only.  If  such  a  doctrine  were  adopted,  it 
would  lead  to  endless  confusion  in  the  per- 
formance of  contracts  with  the  city,  and  in 
the  administration  of  its  many  diverse  busi- 
ness interests.  We  therefore  hold  that  a 
compliance  with  the  reasonable  terms  of  the 
charter  provision  cannot  be  waived  by  state- 
ments or  acts  of  any  officer  or  employee  of 
the  city  other  than  the  city  council;  and 
that,  to  establish  a  waiver  by  the  council, 
some  affirmative  cognizance  of  the  claim 
other  than  rejection  by  the  council  must  be 
pleaded  and  proved.  In  this  we  are  in  ac- 
cord with  the  decided  weight  of  authority. 
Shea  V.  Lowell,  132  Mass.  187;  Veazie  v. 
Rockland,  68  Me.  511;  Starling  v.  Bedford, 
94  Iowa,  104,  62  N.  W.  674;  Dalton  v.  Sa- 
lem, 139  Mass.  91,  28  N.  E.  576;  Kennedy  v. 
New  York,  18  Misc.  303,  41  N.  Y.  Supp. 
1077. 

The    demurrer    was    properly    sustained. 
The  judgment  is  affirmed. 

Dunbar,  Ch.  J.,  and  Chad  wick,  Mor- 
ris, and  Crow,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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ROBERTS   COUNTY,   Respt. 
(—  S.  D.  — ,  131  N.  W.  861.) 

Office  —  holding  oTcr  —  ineligibility  — 

right  to  salary. 

That  an  officer  is  not,  under  the  Con- 
stitution, eligible  to  the  office  after  the  ex- 
piration of  a  certain  number  of  terms,  does 
not  prevent  his  recovering  salary  for  serv- 
ices performed  during  the  time  that  he  is 
holding  over  after  the  expiration  of  his  al- 
lotted terms,  and  before  his  successor  is 
elected  and  qualified. 

* 

(June  21,  1911.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
"^  the  'Circuit  Court  for  Roberts  County, 
in   defendant's   favor,   and   from   an   order 

Note.  ~-  As  to  right  of  etc  facto  officer  to 
salary  of  office,  see  note  to  Peterson  v.  Ben- 
son, 32  L.R.A.{N.S.)  949. 
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denying  a  new  trial,  in  an  action  brought 
to  recover  a  certain  amount  alleged  to  be 
due  plaintiff  for  services  as  county  superin- 
tendent of  schools.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Barrlngton,  for  appellant: 

One  who  holds  over  after  the  expiration 
of  his  term,  where  no  provision  is  made  by 
statute  for  holding  over,  is,  although  not 
regarded  as  in  most  respects  a  de  jure  of- 
ficer, entitled  to  the  salary  appended  to 
the  office. 

29  Cyc.  Law  &,  Proc.  p.  1399;  Behan  v. 
Davis,  3  Ariz.  400,  31  Pac.  521;  Shelley  v. 
United  States,  19  Ct.  CI.  653;  Gorman  v. 
Boise  County,  1  Idaho,  655;  Deane  v.  Greene 
County,  66  How.  Pr.  461;  Carr  v.  Wilson. 
32  W.  Va.  419,  9  L.R.A.  64,  9  S.  E.  31; 
Robb  V.  Carter,  65  Md.  322,  4  Atl.  282: 
People  ex  rel.  Stratton  v.  Oulton,  28  Gal. 
44;  People  ex  rel.  Young  v.  Fairbury,  51 
111.  149;  Fuller  v.  Roberts  County,  9  S.  D. 
216,  68  N.  W.  308;  Dodson  v.  Bowlbv,  78 
Neb.  190,  110  N.  W.  698;  People  ex  rel. 
Parsons  v.  Edwards,  93  Cal.  153,  28  Pac. 
831 ;  Koontz  v.  Kurtzman,  12  Wash.  59,  40 
Pac.  622;  State  ex  rel.  Broatch  v.  Moores, 
52  Neb.  770,  73  N.  W.  299. 

Mr.  J.  J.  Batterton,  for  respondent: 

Plaintiff  was  not  eligible  to  hold  or  oc- 
cupy office  or  to  perform  its  duties  after  the 
expiration  of  his  four  years'  continuous 
holding  of  the  same  under  his  two  succes- 
sive elections  thereto. 

Gosman  v.  State,  106  Ind.  203,  6  N.  E. 
349;  State  ex  rel.  Jones  v.  Gates,  86  Wis. 
634,  39  Am.  St.  Rep.  912,  57  N.  W.  296; 
Chandler  v.  Starling,  —  N.  D.  — ,  121  N.  W. 
198. 

Plaintiff  was'  a  mere  usurper,  holding  pos- 
session in  violation  of  the  positive  prohibi- 
tion of  law,  and  without  color  of  title  there- 
to. 

Territory  ex  rel.  Peterson  v.  Hauxhurst, 
3  Dak.  205,  14  N.  W.  432;  State  ex  rel. 
Wood  v.  Sheldon,  8  S.  D.  626,  67  N.  W. 
613;   State  ex  rel.  Lavin  v.   Bacon,   14   S. 

D.  284,  85  N.  W.  225,  14  S.  D.  394,  85  K. 
W.  605. 

In  order  to  recover,  plaintiff  must  allrge 
and  prove  a  legal  title  to  the  office. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  812: 
29  Cyc.  Law  &  Proc.  p.  1393;  Yorks  v.  St. 
Paul,  62  Minn.  250,  64  N.  W.  565;  State 
ex  rel.  Egan  v.  Schram,  82  Minn.  420,  85 
N.  W.  155;  Dolan  v.  New  York,  68  N.  Y. 
274,  23  Am.  Rep.  168;  People  ex  rel.  Henry 
V.  Nostrand,  46  N.  Y.  375;  People  v.  Hop- 
son,  1  Denio,  574;  Green  v.  Burke,  23  Wend. 
490;  Riddle  v.  Bedford,  7  Serg.  &  R.  386; 
Phelon  V.   Granville,   140  Mass.   386,  5  N. 

E.  269;  Stephens  v.  Campbell,  67  Ark.  484. 
55  S.  W.  856;  Andrews  v.  Portland,  79  Mo. 
490,    1    Am.    St.    Rep.    280,    10    Atl.    45S; 
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Nichols  V.  MacLean,  101  N.  Y.  526,  54  Am. 
Rep.  730,  3  N.  E.  347;  Lambert  v.  Galla- 
gher, 28  Ark.  451;  Miller  v.  Callaway,  32 
Ark.  6G6;  Wheat  v.  Smith,  50  Ark.  267,  7 
S.  W.  161;  Cobb  v.  Hammock,  82  Ark.  584, 
102  S.  W.  382;  Stephens  v.  Campbell,  67 
Ark.  484,  55  S.  W.  856;  Eubank  v.  Mont- 
gomery County,  127  Ky.  261,  128  Am.  St. 
Rep.  340,  105  S.  W.  418,  16  A.  &  E.  Ann. 
Cas.  483;  Com.  ex  rel.  Bowman  v.  Slifer,  25 
Pa.  23,  64  Am.  Dec.  680;  Matthews  v. 
Copiah  County,  53  Miss.  715,  24  Am.  Rep. 
715;  Romero  v.  United  States,  5  L.R.A. 
69,  24  a.  CI.  331 ;  Morey  v.  United  States, 
35  Ct.  CI.  605;  Belcher  v.  United  States,  34 
Ct.  CI.  422. 

Corson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  entered  in  favor  of  the  defend- 
ant, and  from  the  order  denying  a  new  trial. 
The  action  was  commenced  by  the  plaintiff 
to  recover  from  the  defendant  the  sum  of 
$500,  alleged  to  be  due  him  for  services  as 
county  superintendent  of  schools  of  Roberts 
county  during  the  months  of  May,  June, 
July,  and  August,  1909.  It  is  alleged  in 
the  complaint  that  at  the  regular  meeting 
of  the  board  of  county  commissioners  in 
September,  1909,  plaintiff's  bill  for  said 
amount  was  duly  presented  and  allowed  by 
the  said  board,  but  the  defendant  has  re- 
fused to  pay  and  still  refuses  to  pay  the 
same  or  any  part  thereof. 

It  is  alleged  in  the  answer  of  the  defend- 
ant: "For  a  6rst  defense  herein  defendant 
alleges  that  plaintiff  wap  elected  to  the  of- 
fice of  superintendent  of  schools  of  said 
county  at  the  general  election  held  in  said 
county  November,  1904,  and  that  he  duly 
qualified  as  such  on  the  first  Monday  in 
tlanuary,  1905,  and  continued  to  act  as  such 
until  the  first  Monday  in  January,  1907; 
that  at'  the-  general  election  held  in  said 
county  in  November,  1906,  said  plaintiff 
was  again  re-elected  to  said  office,  and  that 
on  the  first  Monday  in  January,  1907,  he 
duly  qualified  as  such  and  entered  upon  the 
discharge  of  his  duties  as  such  officer,  and 
continued  to  perform  the  duties  thereof  un- 
til the  first  Monday  in  January,  1909;  that 
said  plaintiff,  under  such  election  aforesaid, 
performed  the  duties  of  said  office  continu- 
ously for  the  full  period  of  four  years  as 
aforesaid;  and  that  by  reason  of  said  facts 
said  plaintiff  was  not  eligible  to  be  elected 
to  or  hold  or  occupy  said  officer  after  the 
expiration  of  his  said  term  of  office  on  the 
first  Monday  in  January,  1009.  and  was  not 
entitled  to  receive  any  of  the  salary  or 
emoluments  belonging  to  said  office  at  any 
time  thereafter." 

The  case  was  tried  to  the  court  without  a 
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jury,  and  the  court  finds  the  facts  substan- 
tially as  alleged  in  the  answer,  and  further 
finds  that  at  the  general  election  held  in 
said  county  in  November,  1905*,  one  Agnes 
E.  Gee  was  duly  elected  to  the  oflQce  of 
county  superintendent  of  schools  of  said 
county,  and  received  the  usual  certificate  of 
election  thereto;  that  after  sfiid  Agnes  E. 
Gree  received  the  cerlificate  of  election,  and 
before  the  time  appointed  for  qualifying  for 
such  office,  the  above-named  plaintiff  insti- 
tuted a  contest  against  her  for  the  purpose 
of  securing  a  judgment  of  said  court  that 
said  Agnes  E.  Qee  was  not  eligible  to  be 
elected  to  or  to  take  or  hold  such  office  or 
perform  the  duties  thereof,  and  that,  in 
connection  with  such  contest  proceedings, 
said  plaintiff  procured  the  order  of  said 
court,  enjoining  and  restraining  the  said 
Agnes  £.  Gee  from  qualifying  for  such  of- 
fice or  taking  possession  thereof,  and  en- 
joining and  restraining  the  board  of  county 
commissioners  of  said  county  from  approv- 
ing her  official  bond;  that  such  proceedings 
were  thereafter  had  in  said  contest  that  the 
court  did  on  July  6,  1909,  duly  make  and 
enter  its  findings  of  fact  and  conclusions 
of  law  and  a  judgment  therein,  to  the  effect 
that  said  Agnes  E.  Gee  was  not  eligible  to 
be  elected  to  or  take  or  hold  such  office, 
and  that  said  judgment  so  entered  remains 
in  full  force  and  effect  and  has  never  been 
appealed  from. 

The' court  further  found  that  the  plain- 
tiff continued  in  the  sole  and  exclusive  pos- 
session of  said  office  of  county  superintend- 
ent from  and  after  the  expiration  of  his 
term  therein  on  the  first  Monday  of  Janu- 
ary, 1909,  until  October,  1909,  and  assumed 
to  and  did  perform  the  duties  of  such  of- 
fice; that  during  the  year  1909  the  salary 
allowed  by  law  to  the  superintendent  of 
schools  of  said  county  was  the  sum  of  $125 
per  month;  that  on  September  9,  1909,  the 
board  of  county  commissioners  of  said 
county  allowed  the  claim  of  said  plaintiff 
for  the  sum  of  $600,  and  that  thereafter 
the  state's  attorney  of  said  county  did, 
upon  petition  of  seven  taxpayers  of  said 
county,  duly  take  and  perfect  an  appeal  to 
this  court  from  the  action  and  decision  of 
said  board  of  county  commissioners  in  al- 
lowing the  said  bill  for  the  salary  afore- 
said. And  the  court  concludes  as  follows: 
'That  the  plaintiff  herein  was  not  eligible 
to  take,  hold,  or  occupy  said  office  after  the 
expiration  of  his  said  term  of  office  on  the 
first  Monday  in  Jafiuary,  1909,  and  is  not 
entitled  to  receive  any  of  the  salary  or 
emoluments  belonging  to  said  office  at  any 
time  thereafter,  and  that  the  defendant 
herein  is  entitled  to  a  judgment  dismissing 
said  action  upon  the  merits,  and  for  its 
costs  and  disbursements  herein."     A  judg- 
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ment  of  dismiBsal  of  the  action  was  there- 
upon entered,  and,  a  new  trial  having  been 
denied,  the  plaintiff  has  appealed  to  this 
court.  It  will  thus  be  seen  that  the  plain- 
tiff was  elected  for  two  terms,  and  held  the 
office  for  the  term  of  four  years,  ending 
with  the  Ist  day  of  January,  1909;  that 
prior  to  the  expiration  of  his  term  of  office 
he  instituted  contest  proceedings  against 
the  person  claiming  to  have  been  elected  to 
the  office,  and  performed  its  duties  until 
September,  1909;  and  that  he  now  claims  a 
salary  accruing  for  four  months  duving  the 
time  he  was  so  holding  over  after  the  ex- 
piration of  his  term. 

It  is  contended  by  the  appellant  that  as 
no  person  eligible  to  hold  the  office  was 
elected  to  succeed  him,  and  he  continued  to 
hold  the  office  and  perform  the  duties  there- 
of, he  is  entitled  to  the  salary  for  the  time 
be  served  as  such  county  superintendent 
during  the  pendency  of  the  election  contest, 
and  that  the  court  erred,  therefore,  in  its 
conclusions  of  law  and  judgment  in  hold- 
ing that  the  board  of  county  commissioners 
was  not  authorized  to  allow  plaintiff's  de- 
mand for  the  said  salary  as  claimed  by  him. 
and  in  dismissing  the  plaintiff's  action. 

The  respondent,  in  support  of  the  decision 
of  the  trial  court,  contends :  ( 1 )  That  plain- 
tiff was  not  eligible  to  hold  or  occupy  said 
office  or  to  perform  its  duties  after  Janu- 
ary, 1909,  the  expiration  of  his  four  years' 
continuous  holding  of  the  same.  (2)  That 
there  was  a  vacancy  in  said  office  after  such 
date,  and  that  plaintiff  was  a  mere  usurper 
in  such  offipe,  holding  possession  in  viola- 
tion of  the  positive  prohibition  of  law,  and 
without  color  of  title  thereto.  (3)  That 
the  salary  attached  to  an  office  belongs  only 
to  the  legal  incumbent, — ^the  de  jure  officer, 
— and  that,  even  if  we  should  consider  plain- 
tiff as  an  officer  de  facto,  still  he  could  not 
recover;  that,  in  order  to  recover,  plaintiff 
must  show  a  legal  title  to  the  office.  Sec- 
tion 5  of  article  9  of  the  state  Constitution 
provides  that  ''in  each  organized  county  at 
the  first  general  election  held  after  the  ad- 
mission of  the  state  of  South  Dakota  into 
the  Union,  and  every  two  years  thereafter, 
there  shall  be  elected  a  clerk  of  the  court, 
.  .  .  and  superintendent  of  schools,  whose 
terms  of  office  respectively  shall  be  two 
years,  and  except  the  clerk  of  the  court,  no 
person  shall  be  eligible  for  more  than  four 
years  in  succession  to  any  of  the  above- 
named  offices."  Section  21  of  chapter  135 
of  the  Laws  of  1907  provides:  "In  each 
organized  county  at  the  first  general  elec- 
tion held  after  the  admission  of  the  state  of 
South  Dakota  into  the  Union,  and  every 
two  years  thereafter,  there  shall  be  elected 
a  superintendent  of  schools  whose  term  of 
office  shall  be  two  years,  and  no  person  shall 
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be  eligible  for  more  than  four  years  in  suc- 
cession." It  will  be  noticed  that  by  the  sec- 
tion of  the  Constitution  above  quoted,  and 
in  the  law  of  1907  above  quoted,  the  term 
of  the  office  of  county  superintendent  of 
schools  shall  be  two  years,  and  that  no  per- 
son shall  be  eligible  for  more  than  four 
years  in  succession  to  hold  such  office. 

The  first  question,  therefore,  presented, 
is:  Was  the  plaintiff  entitled  to  hold  and 
perform  the  duties  of  the  office  of  county 
superintendent  after  his  term  of  office  ex- 
pired, and  until  his  successor  was  elected  or 
appointed  and  qualified?  It  is  contended  by 
the  appellant  that,  under  the  provisions  of 
the  Constitution  and  the  law,  while  not 
eligible  to  re-election,  he  could  legally  and 
properly  remain  in  possession  and  discharge 
the  duties  of  the  office  until  his  successor 
w^as  elected  or  appointed  and  qualified.  We 
are  of  the  opinion  that  the  appellant  is  ri^fat 
in  his  contention.  It  will  be  -noticed  that 
the  language  of  the  Constitution  and  the 
law  is:  "Xo  person  shall  be  eligible  for 
more  than  four  years  in  succession  to  any 
of  the  above-named  offices,"  except  the  clerk 
of  courts.  The  appellant  was  not  in  terms 
prohibited  from  performing  the  duties  of 
his  office  after  his  term  expired,  but  was  not 
eligible  to  re-election  after  four  years. 

It  is  contended  by  the  respondent  that, 
as   it  is  provided  that  no  person  shall  be 
eligible  for  more  than  four  years,   it  was 
clearly  intended  to  prohibit  the  party  who 
had  held  the  office  four  years  from  further 
performing  the  duties  of  his  office;  but  we 
are  not  able  to  agree  with   respondent   in 
this    contention.     The    word    "eligible,"    as 
used  in  our  Constitution  and  law,  was  evi- 
dently  intended   to   be  used   in   the   sense, 
legally    qualified    for   election    or    appoint- 
ment.    Such  is  the  definition  of  the  word 
"eligible"   as   defined   in   the  Century   Dic- 
tionary and  Webster's  Unabridged  Diction- 
ary.    The  term  was  evidently  intended   as 
a  restriction  upon  the  electors  in  choosing 
the  officers  designated  in  the  section  of  the 
Constitution,  and  hence  the  appellant  is  not 
prohibited  from  holding  the  office  after  his 
term  expired  by  limitation  during  the  time 
intervening  between   the   expiration   of  his 
term  and  the  election  or  appointment  and 
qualification  of  his  successor,  which,  as  we 
have  seen  by  the  finding,  did  not  occur  un- 
til some  time  in  October,  1909.    This  view  is 
sustained  by  the  learned  supreme  court  of 
Nebraska  in  the  recent  case  of  Dodson  v. 
Bowlby,  78  Neb.   190,  110  N.  W.  698,  al- 
though the  constitutional  provision  passed 
upon  by  that  court  was  the  "ineligibility" 
of  a  person  elected  as  a  treasurer  of  one  of 
the  counties  of  that  state.     The  construc- 
tion which  we  have  given  to  the  term  "eligi- 
ble" not  only  in  our  opinion  accords  with 
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the  intention  of  the  legislature,  but  is  dear- 
ly necessarj  in  furtherance  of  the  interests 
of  the  people  of  the  state.  To  hold  that 
all  county  officers  are  prohibited  from  re- 
taining their  offices  and  performing  their 
duties  after  the  term  for  which  they  have 
been  elected  has  fully  expired  and  until 
their  successors  are  elected  or  appointed 
and  qualified  might  result  in  very  serious 
inconvenience  and  loss  to  the  public.  The 
section  of  the  Constitution  not  only  includes 
the  superintendent  of  schools,  but  all  of 
the  other  county  officers,  including  coimty 
treasurers  and  sheriffs,  except  the  clerk  of 
the  court.  And  the  general  rule  seems  to 
be  that,  in  the  absence  of  a  statute  or  con- 
stitutional provision  in  terms  prohibiting 
an  officer  from  holding  over  after  the  ex- 
piration of  his  term,  such  officer  may  con- 
tinue to  retain  and  perform  the  duties  of 
his  office  after  the  expiration  of  his  term, 
until  his  successor  is  elected  or  appointed 
and  qualified.  Mr.  Mechem  on  Public  Of- 
ficers, §  397,  says:  "It  is  usually^  pro- 
vided by  law  that  officers  elected  or  ap- 
pointed for  a  fixed  term  shall  hold  not  only 
'  for  that  term,  but  until  their  successors  are 
elected  and  qualified.  .  .  .  Where,  how- 
ever, no  such  provision  is  made,  the  ques- 
tion of  the  right  of  the  incumbent  to  hold 
over  is  not  so  clear,  but  the  prevailing  opin- 
ion in  this  country  seems  to  be  that,  unless 
such  holding  over  be  expressly  or  impliedly 
prohibited,  the  incumbent  may  continue  to 
hold  until  someone  else  is  elected  and  quali- 
fied to  assume  the  office," — citing  numerous 
authorities.  And  in  29  Cyc.  Law  ft  Proe. 
p.  1399,  it  is  stated:  "One  who  holds  over 
after  the  expiration  of  his  term,  where  no 
provision  is  made  by  statute  for  holding 
over,  is,  although  not  regarded  as  in  most 
respects  a  de  jure  officer,  entitled  to  the 
salary  appended  to  the  office."  In  the  case 
of  Robb  V.  Carter,  65  Md.  321,  it  was  held 
by  the  learned  supreme  court  of  Maryland 
that,  "in  the  absence  of  any  express  pro- 
vision authorizing  them  to  continue  in  of- 
fice, officers  appointed  for  a  stated  term  are 
entitled,  on  the  expiration  thereof,  to  re- 
main in  office,  and  fulfil  the  duties  until 
their  successors  have  been  duly  qualified, 
and  are  entitled  to  the  payment  of  their 
salaries  during  such  continuance."  (4  Atl. 
282.)  And  the  court,  in  an  able  and  ex- 
haustive opinion,  says:  "The  office  being  a 
trust  created  for  the  public  good,  it  follows 
that  a  cessation  of  the  benefits  derived  from 
it  ought  not  to  be  sanctioned  because  of  a 
failure  to  make  an  appointment  by  those 
whose  duty  it  is  to  appoint.  No  such  fail- 
ure should  be  permitted  to  cause  a  tem- 
porary extinction  of  the  trust.  To  guard 
against  this  evil,  there  is  usually  a  provi- 
sion for  holding  over  until  the  appointment 
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and  qualification  of  a  successor;  but  it  has 
been  held  in  some  of  the  states  that,  in  the 
absence  of  any  such  provision,  the  incum- 
bent should  hold  over  until  another  person 
has  been  appointed  and  qualified;  and  it  is 
intimated  that  he  may  reasonably  presume 
that  it  is  his  duty  to  do  so;  for  it  must  be 
borne  in  mind  that  an  official  is  frequently 
the  custodian  of  important  books,  papers, 
and  other  property,  the  care  of  which  ought 
not  to  be  abandoned,  and  which  he  cannot 
properly  surrender  to  anyone  not  legally 
authorised  to  assume  control.  People  ex 
rel.  Baird  v.  Tilton,  37  Cal.  614;  Kreidler 
V.  State,  24  Ohio  St  22.  But  authorities 
introduced  from  exterior  sources  seem  to  be 
wholly  unnecessary  when  the  question  has 
been  determined  by  domestic  adjudication. 
In  the  case  of  Thomas  v.  Owens,  4  Md.  221, 
the  right  of  the  incumbent  to  hold  over,  in 
the  absence  of  any  provision  authorizing 
him  to  continue  in  office  until  the  appoint- 
ment and  qualification  of  his  successor,  was 
ably  argued  on  both  sides  by  some  of  the 
most  eminent  counsel  then  at  the  bar,  and  in 
the  opinion  of  the  court,  delivered  by  the 
late  Chief  Judge  Le  Grand,  is  found  the 
following  exposition  of  principles  applica- 
ble to  the  question  then  presented,  and  deci- 
sive with  respect  to  that  now  involved  in 
controversy.  The  learned  chief  judge  said 
that,  although  it  is  not  anywhere  express- 
ly said  in  the  Constitution  that  he  shall 
continue  in  his  office  until  his  successor  has 
been  duly  elected,  commissioned,  and  quali- 
fied, yet  it  is  obvious  to  us  that,  looking  to 
the  spirit  and  policy  of  the  Constitution,  as 
manifested  in  its  provisions  affecting  the 
other  officers  of  the  government,  in  n;gard 
to  whom  it  is  provided  they  shall  continue 
in  office  until  superseded  by  their  qualified 
successors,  that  it  was  not  the  design  of 
the  f ramers  of  the  Constitution  there  should 
be  an  interregnum  in  the  office  of  comp- 
troller, and  thereby  suspend  for  the  time 
the  whole  operations  of  the  treasury  de- 
partment of  the  state.  ...  It  follows 
from  what  has  been  said  that  the  appellee  is 
entitled  to  the  payment  of  his  salary,  if  he 
has  resorted  to  the  proper  remedy."  In 
People  ex  rel.  Stratton  v.  Oulton,  28  Cal. 
46,  it  was  held,  as  appears  by  the  headnote : 
"The  state  librarian  holds  over  his  office 
after  the  expiration  of  his  term,  and  until 
the  election  and  qualification  of  his  succes- 
sor, notwithstanding  the  law  creating  the 
office  contains  no  provision  authorizing  him 
to  do  so."  The  action  in  that  case  was  for 
a  mandamus  to  compel  the  comptroller  to 
draw  the  warrant  in  favor  of  the  relator 
for  his  salary  as  such  librarian,  and  the  writ 
was  awarded.  In  a  subsequent  case  of  Peo- 
ple V.  Stratton,  28  Cal.  382,  the  law  as 
stated  in  the  former  opinion  was  approved, 
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as  appears  by  a  similar  headuote  to  thai 
decision.  The  same  view  was  taken  by  the 
territorial  supreme  court  of  the  territory 
of  Arizona  in  Behan  v.  Davis,  3  Ariz.  399, 
31  Pac.  521,  and  that  learned  court,  in  itA 
opinion,  says:  "A  usurper  of  any  office 
should  not  be  permitted  to  avail  himself  of 
his  own  wrongful  act  of  usurpation  to  de- 
prive him  who  is  rightfully  entitled  to  the 
office  of  his  emoluments.  The  contrary  rule 
would  directly  encourage  usurpation  of  of- 
fice. .  .  .  The  question  here  presented, 
however,  is  essentially  different.  There  is 
in  this  case  no  dispute  as  to  the  title  to 
the  office;  no  adverse  contestant  for  it. 
There  is  no  de  jure  officer.  There  can  be 
but  one  de  facto  officer,  and  he  is  here  ask- 
ing the  process  of  this  court  to  secure  his 
compensation  of  superintendent  of  the  ter- 
ritorial prison  from  April  9,  1889,  to  the 
date  of  the  appointment  and  qualification 
of  his  successor  by  the  governor."  State 
V.  Wells,  8  Nev.  105. 

In  the  case  at  bar  it  was  determined  by 
the  adjudication  of  the  court  that  Agnes 
£.  Gee  was  ineligible  to  hold  the  office,  and 
therefore  was  not  an  officer  de  jure.  It 
necessarily  follows,  therefore,  that  the  ap- 
pellant was  not  only  entitled  to  hold  and 
perform  the  duties  of  the  office  until  his 
successor  should  be  elected  or  appointed  and 
qualified,  but  that  he  was  also  entitled  to 
the  salary  and  emoluments  of  the  office  un^ 
til  the  election  or  appointment  of  a  succes- 
sor. The  court  was  clearly  in  error,  there- 
fore, in  holding  that  the  appellant  was  not 
entitled  to  his  salary  during  the  time  in 
which  he  held  and  performed  the  duties  oi 
tho  office  as  such  county  superintendent  of 
schools.  It  is  to  be  distinctly  understood 
that  this  decision  goes  no  further  than  to 
hold  that,  where  an  officer  has  been  duly 
elected  and  qualified,  and  entered  upon  the 
duties  of  the  office,  he  may  continue  to  hold 
and  perform  the  duties  of  the  same  until  a 
de  jure  officer  is  elected  or  appointed  and 
qualified,  and  that  it  is  only  in  such  case 
that  the  officer  is  entitled  to  receive  the 
salary  or  emoluments  of  the  office  until  his 
successor  is  duly  elected  or  appointed  and 
qualified,  and  is  not  applicable  to  a  case 
where  a  de  jure  officer  has  been  duly  elected 
or  appointed  who  is  duly  qualified  to  hold 
the  office. 

The  judgment  of  the  Circuit  Court  and 
order  denying  a  new  trial  are  reversed,  and 
the  Circuit  Court  is  directed  to  conform  its 
conclusions  of  law  to  the  views  expressed  in 
this  opinion,  and  to  enter  judgment  in  favor 
of  the  plaintiff  and  appellant  for  the  sum 
of  $500  and  interest  and  costs.  Hamlin 
Oountv  V.  Clark  County,  1  S.  D.  131,  45  N. 
W.  329. 
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STATE   OF  MISSISSIPPL 

(— '  Miss.   — ,   66    So.    354.) 

Weapon  —  defect  —  penalty  for  carry- 
ing. 

That  a  pistol  has  become  defective,  in 
that  it  has  lost  its  hammer  and  main- 
spring, does  not  destroy  its  character  as  a 
pistol  within  the  meaning  of  a  statute  im- 
posing a  penalty  for  carrying  such  a  weap- 
on concealed. 

(June  5,  1911.) 

Note,  —  What  are  weapons  ufithin  of- 
fense of  caiTuing  concealed  weap- 
ons. 

This  note  is  confined  to  cases  where  tbc 
offense  was  that  of  carrying  concealed  weap- 
ons, and  does  not  include  cases  where  the 
offense  was  carrying  weapons  whether  cou- 
cealed  or  not. 

Where    statute   forbids   carrying    concealed 
deadly  weapons. 

To  come  within  the  purview  of  the  law 
against  carrying  concealed  deadly  weapons, 
the  weapons  need  not  be  such  as  are  de- 
signed for  offensive  or  defensive  purposes, 
or  ior  the  destruction  of  life,  but  will 
include  instruments  designed  for  innocent 
purposes,  such  as  a  razor.  Truax  v.  Com. 
14  Ky.  L.  Rep.  299. 

A  razor  is  a  deadly  weapon  within  the 
meaning  of  an  act  forbidding  the  carrying 
of  concealed  deadly  weapons.  State  v. 
lannucci,  4  Penn.  (Del.)  193,  66  Atl.  336: 
Truax  v.  Com.  14  Ky.  L.  Rep.  299;  Com.  v. 
Hart,  14  Ky.  L.  Rep.  862. 

One  carrying  a  pistol  which  cannot  be 
used  as  such  because  its  mainspring  is  brok- 
en is  not  guilty  of  carrying  a  concealed 
deadly  weapon,  where  his  reason  for  having 
it  in  his  possession  is  that  he  cannot  find  a 
machinist  to  repair  it.  State  v.  Casto,  119 
Mo.  App.  265,  95  S.  W.  961. 

See  also  State  v.  Smith;  State  v.  Hall; 
and  State  v.  Larkin, — infra,  under  heading, 
"Where  statute  forbids  carrying  concealed 
dangerous  weapons;"  and  State  v.  Bollis 
and  State  y.  Erwin,  infra,  under  heading 
"Where  statute  enumerates  the  forbidden 
concealed  weapons  by  name." 

Where    statute   forbids    carrying    concealed 
dangerous  weapons. 

When  the  statute  forbids  carrying  any 
weapon  or  weapons  concealed  about  the  per- 
son, "such  as  howie  knives,  pistoU,  dirks, 
or  any  other  dangerous  weapons,"  an  in- 
strument is  not  within  the  prohibition  of 
the  statute  which  is  not  a  weapon  per  ee, 
designed  as  such;  and  does  not  include  one 
made     primarily     for     peaceful     purposes. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Covington 
County  convicting  him  of  carrying  a  con- 
cealed pistol.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  li.  Crawford  for  appellant. 

Mr.  James  R.  McDowell,  Attorney  Gen- 
eral, for  the  State: 

It  is  a  misdemeanor  to  carry  a  pistol 
concealed,  in  whole  or  in  part,  whether  it 
is  a  deadly  weapon  as  carried,  or  whether 
it  can  be  used  in  its  present  condition. 

State  ▼.  Bollis,  73  Miss.  57,  19  So.  99; 
Williams  v.  State,  61  Ga.  417,  34  Am.  Rep. 
102;  Atwood  V.  State,  53  Ala.  508;  Hutch- 
inson ▼.  State,  62  Ala.  3,  34  Am.  Rep.  1; 
Gamblin  v.  State,  45  Miss.  658;  State  v. 
Duzan,  6  Blackf.  31;  Redus  v.  State,  82 
Ala.  53,  2  So.  630. 


McLafn,  C,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted,  tried,  convicted, 
and  sentenced  in  the  circuit  court  of  Cov- 
ington county  for  carrying  a  pistol  con- 
cealed. From  this  judgment,  he  appeals 
to  this  court. 

In  the  trial  court,  the  evidence  shows 
that  appellant  carried  a  pistol  concealed, 
and  that  it  had  no  hammer  or  mainspring. 
Appellant  contended  that  it  was  not  a  pistol 
within  the  meaning  of  the  statute.  The 
state,  on  the  other  hand,  contended  that  it 
was.  This  was  the  chief  issue  on  the  trial. 
Upon  the  trial  the  defendant  requested  the 
court  to  instruct  the  jury  that,  if  the  pistol 
alleged  to  have  been  carried  by  defendant 
had  no  hammer  or  mainspring,  then  the 
same  was  not  a  pistol.     This  was  refused 


State  ▼.  Nelson,  38  La.  Ann.  942,  58  Am. 
Rep.  202.     Such  as  a  razor.     Ibid. 

A  pistol  is  a  deadly  or  dangerous  weapon 
within  the  meaning  of  a  statute  forbidding 
anyone  to  carry  concealed  about  his  person 
any  deadly  or  dangerous  weapon.  State  v. 
Smith,  24  Mo.  App.  413. 

A  pair  of  brass  knucks  is  a  deadly  or 
dangerous  weapon  within  the  meaning  of 
a  statute  forbidding  anyone  to  carry  con- 
cealed any  deadly  or  dangerous  weapon. 
State  V.  Hall,  20  Mo.  App.  397. 

In  State  v.  Larkin,  24  Mo.  App.  410,  the 
court  said  that  "the  terms  dangerous  and 
deadly  are  interchangeable,  because  danger- 
ous means  dangerous  to  life;  but  what  is  a 
dangerous  and  deadly  weapon  depends  not  so 
much  on  the  article  itself,  provided  it  is  one 
that  may  become  dangerous  to  life,  as  up- 
on surrounding  circumstances,  and  the  in- 
tent with  which  it  is  carried,  and  is  neces- 
sarily, to  some  extent,  a  question  of  fact, 
and  not  of  law.**  They,  accordingly,  held 
that  whether  an  unloaded  pistol  was  a 
dangerous  or  deadly  weapon  was  partly 
a  question  of  fact,  when  there  was  evidence 
that  it  was  being  carried  for  a  proper  pur- 
pose. 

See  also  State  v.  Duzan,  and  Lamb  ▼. 
State,  infra,  under  heading,  "Where  stat- 
ute enumerates  the  forbidden  concealed 
weapons  by  name.** 

Where    statute   enumerates    the   forbidden 
concealed    weapons    by    name — pistols. 

A  pistol  does  not  cease  to  be  the  weapon 
of  that  name  contemplated  by  the  statute 
against  carrying  a  "pistol**  concealed,  until 
it  has  lost  so  many  of  its  parts  that  it  hafi 
ceased  to  be  a  firearm,  and  is  incapable  of 
use  as  such.  Atwood  v.  State,  53  Ala.  508: 
Hi^tchinson  t.  State,  62  Ala.  3,  34  Am.  Rep. 
1;  Redus  v.  State,  82  Ala.  53,  2  So.  713; 
Williams  v.  State,  61  Ga.  417,  34  Am.  Rep. 
102,  (mainspring  broken);  Crawford  v. 
State,  94  Ga.  772,  21  S.  E.  902. 

Thus,  it  has  been  held  that  a  pistol,  one 
of  whose  tubes  is  much  flattened  and  out 
of  order,  and  one  of  whose  locks  is  so  much 
34  L.R.A.(N.S.) 


out  of  order  that  it  would  not  stand  cocked, 
and  the  other  would  not  work  with  sufli- 
cient  force  to  explode  a  cap,  but  which 
could  be  discharged  by  drawing  the  ham- 
mer farther  back  and  letting  it  fall  from 
the  hand,  or  by  striking  the  caps  with  a 
knife,  is  ^within  the  meaning  of  a  statutu 
forbidding  the  carrying  concealed  of  *'a 
pistol  or  firearms  of  any  description.**  At- 
wood v.  State,  53  Ala.  508.  But  see  contra, 
Evins  V.  State,  46  Ala.  88,  where  substan- 
tially the  same  defects  existed. 

So,  a  pistol  is  within  the  meaning  of  a 
statute  against  carrying  concealed  pistols, 
although  the  handle  and  mainspring  are 
broken,  if  it  can  be  fired  by  holding  it  in  one 
hand  and  striking  the  hammer  witii  some  in- 
strument. Redus  V.  State,  82  Ala.  53,  2  So. 
713;  Fielding  v.  State,  135  Ala.  56,  33  So. 
677. 

And  in  Crawford  v.  State,  94  G^  772,  21 
S.  £.  992,  it  was  held  that  under  the  stat- 
ute prohibiting  the  carrying  of  a  pistol 
concealed  about  the  person,  so  carrying  a 
broken  and  inefficient  pistol,  even  though 
carried  with  intent  to  have  it  repaired,  is 
an  oflfense;  at  least,  if,  while  on  his  way  to 
or  from  the  shop,  the  individual  superadds 
to  his  original  purpose  a  resolution  to  pro- 
duce the  pistol  suddenly,  and  use  it  in  mak- 
ing a  hostile  demonstration  against  one 
whom  he  happens  to  encounter  whilst  he 
has  the  pistol  concealed. 

A  person  is  guilty  of  carrying  a  con- 
cealed pistol  who  carries  concealed  about 
his  person  all  the  parts  of  a  pistol,  al- 
though the  pistol  is  taken  apart,  if  the 
parts  may  be  easily  assembled  and  ad- 
justed so  as  to  be  an  effective  weapon. 
Hutchinson  v.  State,  62  Ala.  3,  34  Am. 
Rep.  1. 

Under  a  statute  providing  for  the  pun- 
ishment of  anyone  who  shall  cary  con- 
cealed "any  pistol  (except  horseman's  pis- 
tols)," it  is  an  ofTense  to  carry  concealed 
an  **army  repeater,"  although  since  the 
passage  of  the  statute  army  repeaters  have 
taken  the  place  of  horseman's  pistols;  at 
least  where  the  person  carrying  them  is 
not   on   horseback,   nor   a   member   of    any 
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hj  the  court.  The  state  requested  of  the 
court  that  if  the  defendant  carried  con- 
cealed, in  whole  or  in  part,  a  pistol  which 
was  defective,  in  that  it  did  not  have  a 
mainspring  or  a  hammer,  the  jury  should 
find  the  defendant  guilty  as  charged.  This 
was  given. 

In  the  refusing  of  the  one,  and  the  giv- 
ing of  the  other,  the  court  was  correct, 
and  the  ruling  was  clearly  within  the  mean- 
ing  and  policy  of  our  statute.  Evidently, 
to  hold  otherwise  will  go  far  towards  nuUi* 
fying  the  beneficent  purpose  of  the  law.  In 
the  condition  in  which  this  pistol  was 
proved  to  be,  by  the  holding  of  some  au- 
thorities, it  would  not  come  within  the 
purview  and  meaning  of  our  statute.  One 
of  the  leading  cases  holding  this  view  is 
the  case  of  Evins  v.  State,  46  Ala.  88.    The 


weight  of  authority  is  clearly  against  this 
view,  and  we  decline  to  follow  it.  Bishop, 
Statutory  Crimes,  §  791,  says:  "By  wbst 
appears  to  be  the  better  opinion,  if  it  has 
no  mainspring,  or  only  a  broken  one,  and 
if  it  cannot  be  discharged  in  the  ordinary 
way,  yet  can  be  by  a  match,  it  is  still  a 
pistol  within  the  statute,  though  the  con- 
trary was  once  held." 

In  passing  upon  a  statute  similar  to  ours, 
the  supreme  court  of  Georgia  in  a  well-con* 
sidered  case  said:  "What  is  the  meaning 
of  'any  pistol?'  This  is  the  sole  question. 
.  .  .  ^Pistol'  is  a  word  in  general  use  by 
the  whole  population,  and  is  consequently 
to  be  understood  in  its  ordinary  significa- 
tion. .  .  .  An  object  once  a  pistol  does 
not  cease  to  be  one  by  becoming  temporarily 
ineflScient.     Its   order   and   condition   may 


cavalry  company.  Puryear  v.  State,  44  Ga. 
221. 

Under  a  statute  providing  for  the  punish- 
ment of  whoever  carries. any  pistol  or  other 
dangerous  or  deadly  weapon  concealed,  etc., 
the  oiTcnse  may  be  committed  although  the 
pistol  is  not  loaded.  State  v.  Ihizan,  6 
Blackf.  31  (dangerous  weapon );* Lamb  v. 
8tate,  8  Ohio  S.  &  C.  P.  Dec.  282  (danger- 
ous weapon) ;  State  v.  BoUis,  73  Miss.  57,  10 
So.  09  (deadly  weapon).  Or  though  loaded 
>vith  a  kind  of  cartridge  which  could  not  be 
discharged  in  that  kind  of  a  pistol.  Lamb 
v.  State,  8  Ohio  S.  ft  C.  P.  Dec.  282. 

A  revolver  is  a  pistol  within  the  meaning 
of  a  statute  forbidding  the  carrying  con- 
cealed of  any  pistol.     Ibid. 

Under  a  statute  making  it  an  offense  to 
wear  any  pistol,  etc.,  '^concealed,  as  a 
weapon,"  the  offense  is  not  committed  ex- 
cept when  the  pistol  is  worn  with  intent  to 
use  it  as  a  weapon.  Carr  v.  State,  34  Ark. 
448,  36  Am.  Rep.  15.  The  presumption  of 
intent  to  use  the  pistol  as  a  weapon  is 
rebutted  by  proof  that  it  is  not  loaded. 
Ibid.  And  by  proof  that  it  is  so  out  of 
repair  as  to  be  wholly  unfit  for  use.  Ibid. 
But  it  is  not  necessary  for  the  state  to 
prove  that  the  pistol  is  loaded.  State  v. 
Wardlaw,  43  Ark.  73;  Hathcock  v.  State, 
—  Ark.  — ,  137  S.  W.  551.  Aiid  the  fact 
that  a  pistol  is  unloaded  does  not  raise  a 
conclusive  presumption  that  there  was  no 
intent  to  use  it  as  a  weapon;  but  where 
there  is  some  evidence  of  an  intent  to  use 
it  as  a  weapon,  the  question  of  intent  is 
one  for  the  jury,  imder  all  the  circumstan- 
ces.    Ibid. 


—knives. 

A  knife  which  in  some  of  its  essential  par- 
ticulars is  unlike  a  bowie  knife  may  yet  be 
a  knife  of  like  kind  and  description  with  a 
bowie  knife,  within  the  meaning  of  a  stat- 
ute making  it  an  offense  to  carry  concealed 
a  bowie  knife  or  knife  of  like  kind  or 
description.  Sears  v.  State,  33  Ala.  347; 
Brewer  v.  State,  113  Ala.  106,  21  So.  355. 
64t  L.K.A.(N.S.) 


But  it  is  otherwise  if  it  is  unlike  a  bowie 
knife  in  all  its  essential  particulars.  Sears 
V.  State,  33  Ala.  347. 

Under  a  statute  prohibiting  persons  from 
carrying  concealed  any  bowie  knife  or  other 
knife  or  weapon  in  form,  shape,  or  size  re- 
sembling such  bowie  knife,  conviction  may 
be  had  of  one  carrying  a  Mexican  pirate 
knife,  which,  though  not  quite  so  large  and 
heavy  as  a  bowie  knife,  was  somewhat  simi- 
lar and  used  for  similar  purposes.  Haynes 
V.   State,   5   Humph.   120. 

A  butcher  knife Js  within  the  meaning  of 
a  statute  forbidding  anyone  to  "carry  con- 
cealed about  his  person  any  pistol,  bowie 
knife,  dirk,  dagger,  ...  or  other  dead- 
ly weapon  of  like  kind."  State  ▼.  Erwin, 
01  N.  C.  545.  In  the  above  case,  in  reply 
to  the  argument  that,  admitting  that  a 
"butcher's  knife"  is  a  deadly  instrument,  it 
is  not  mentioned  in  the  statute,  nor  is  it  of 
the  "like  kind"  with  those  mentioned,  the 
court  said,  inter  alia:  "It  seems  to  us  that 
a  more  reasonable  interpretation  of  the 
words  'or  other  deadly  weapon  of  like  kind/ 
and  one  that  subserves  the  ends  sought  to  be 
attained,  is  that  they  imply  like  kind  in 
their  deadly  character,  and  in  that  they  are 
such  as  can  be  easily  concealed  on,  about 
or  conveniently  near  to,  the  person,  and 
used  promptly,  like  the  weapons  designated 
by  name  may  be.  The  word  'kind'  does  not 
mean  necessarily  of  the  same,  and  only 
of  the  same  and  like,  purpose;  it  may  just 
as  properly  and  readily  be  taken  as  mean- 
ing kind  in  deadliness,  kind  in  the  facility 
with  which  it  may  be  concealed  and  used; 
and  as  this  meaning  serves  the  plain  pur- 
pose of  the  statute,  and  any  other  does  sot, 
it  must  be  accepted  and  adopted  as  the 
true    one." 

~-brass  knuckles. 

Under  a  statute  prohibitinff  the  carrying 
concealed  about  the  person  of  "brass  knuc- 
kles" "or  other  weapon  of  like  kind  or 
description,"  a  conviction  may  be  had  for 
carrying  lead  knuckles.  Bell  v.  State,  89 
Ala.  61,  8  So.  133.  R.  A.  £. 
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vary  from  time  to  time,  without  changing 
its  essential  nature  or  character.  Its  ma- 
chinery may  be  more  or  less  perfect;  at  one 
time  it  may  be  loaded;  at  another,  empty. 
It  may  be  capped  or  uncapped;  it  may  be 
easy  to  discharge,  or  difficult  to  discharge, 
or  not  capable,  for  tlie  time,  of  being  dis- 
charged at  all;  still,  while  it  retains  the 
general  characteristics  and  appearance  of  a 
pistol,  it  is  a  pistol,  and  so  in  common 
speech  would  it  be  denominated.  .  .  . 
The  mainspring  being  disabled,  so  as  to  ren- 
der a  discharge  of  the  weapon  impossible 
in  the  ordinary  mode  of  using  firearmiS,  is 
no  excuse  or  justification;  concealment  in 
carrying  being  interdicted  by  the  statute, 
whether  the  machinery  of  the  lock  be  sound 
or  unsound."  Williams  v.  State,  61  Ga.  418, 
34  Am.  Rep.  102. 
We  think  the  case  should  be  affirmed. 

Per  Cnrlaiii: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and  for  the  reasons  there- 
in indicated  the  case  is  affirmed. 


SOUTH  CAROLINA  SUPHEME 
COURT. 

FRANK  E.  THOMAS,  Respt., 

V. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Appt. 

(86  S.  C.  537,  64  S.  E.  220.) 

Bin  of  lading  —  conclusiveness. 

A  bill  of  lading  issued  by  a  carrier  which 
actually  receives  goods  from  the  shipper  is 
conclusive  in  favor  of  the  consignee  to  whom 
it  is  transferred  for  value,  that  the  carrier 
received  the  quantity  called  for  therein. 

(April    9,    1909.) 


APPEAL  by  defendant  from  a  jud;;nient 
of  the  Common  Pleas  Circuit  Court  for 
Sumter  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  value  of  a 
certain  amount  of  cotton-seed  meal  alleged 
to  have  been  lo?t  out  of  a  shipment  over 
defendant's  line,  and  the  penalty  for  not 
settling  the  same  within  the  time  required 
by  law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.    Mark   Reynolds,    for   appellant  : 

A  bill  of  lading,  as  a  receipt,  is  not  con- 
clusive, and  parol  evidence  may  be  intro- 
duced to  show  that  a  less  quantity  of  goods 
was  received. 

6  Cyc.  Law  &  Proc.  pp.  416,  421;  1 
Oreenl.  Ev.  §  306;  4  Elliott,  Railroads,  § 
1419;  1  Hutchinson,  Carr.  3d  ed.  158; 
2  Am.  &  Eng.  Enc.  Law,  p.  224;  Sullivan 
y.  Lear,  23  Fla.  463,  11  Am.  St.  Rep.  393, 
2  So.  846;  Higley  v.  Burlington,  C.  R.  & 
N.  R.  Co.  99  Iowa.  603,  61  Am.  St.  Rep. 
263,  68  N.  W.  829;  Benjamin  v.  Sinclair. 
1  Bail.  L.  174;  Bulwinkle  v.  Cramer.  27 
S.  C.  376,  13  Am.  St.  Rep.  645,  3  S.  E.  776; 
Heath  v.  Steele,  9  S.  C.  92. 

A  common  carrier's  receipt  for  goods  may 
be  contradicted  by  showing  that  the  goodfl 
were  not  received. 

Fricdlander  v.  Texas  &  P.  R.  Co.  130  U. 
S.  416,  32  L.  ed.  991.  9  Sup.  Ct.  Rep.  670; 
4  Am.  &  Eng.  Enc.  Law,  p.  526;  Strawn 
V.  Missouri,  K.  ft  T.  R.  Co.  120  Mo.  App. 
135,  96  S.  W.  488;  National  Bank  v.  Chi- 
cago, B.  &  N.  R.  Co.  44  Minn.  224,  9L.R.A. 
268,  46  N.  W.  342.  660;  Chandler  v. 
Sprague,  5  Met.  306,  38  Am.  Dec.  410. 

Mr.  P.  A.  Willcox  also  for  appellant. 

Mr.  li.  D.  Jennings,  for  respondent: 

The  bill  of  lading  is  conclusive  as  a  re- 
ceipt between  the  consignee  and  the  railroad 
company. 

Louisville,  E.  &  St.  L.  R.  Co.  v.  Wilson,  4 
L.R,A.  244,  and  notes,  119  Ind.  362,  21  N.  E. 


Xote,  —  Conclusiveness  of  hill  of  lading 
as  to  character  and  amount  of  goods 
as  hettvcen  carrier  and  hona  fide 
transferee. 

As  to  liability  of  carrier  to  a  bona  fide 
holder  of  a  bill  of  lading  issued  by  negli- 
gence or  mistake  of  agent,  without  deliv- 
ery of  any  goods  to  carrier,  see  notes  to 
Roy  ft  Roy  v.  Northern  P.  R.  Co.  6  L.R.A. 
(N.S.)  302;  Franklin  Trust  Co.  v.  Philadel- 
phia, B.  ft  W.  R.  Co.  22  L.R.A.  (N.S.)  828; 
and  Sealy  v.  Missouri,  K.  ft  T.  R.  Co.  — 
L.R.A.(N.8.)  — . 

For  a  note  on  constitutionality  of  stat- 
ute making  bill  of  lading  conclusive  proof 
of  receipt  of  property,  see  Yazoo  ft  M.  Val- 
ley R.  Co.  V.  Bent,  22  L.R.A.(N.S.)  821. 

This  note  does  not  cover  the  question 
whether  a  bill  of  lading  is  conclusive  as  to 
the  condition  of  goods,  but  is  confined  to 
the  consideration  of  whether  it  is  conclu- 
.34  L.R.A.fN.S.) 


sive  as  to  the  character  and  amount  of 
goods  stated. 

There  is  a  difference  of  opinion  in  case 
some  goods  are  received,  as  to  whether  a 
bill  of  lading  is  conclusive  between  the  car- 
rier and  a  bona  fide  transferee  of  the  bill 
as  to  the  character  and  amount  of  goods  re- 
ceived. 

Some  courts  hold  the  carrier  estopped 
where  some  goods  are  in  fact  received,  to 
show,  as  against  a  bona  fide  transferee  of 
the  bill  of  lading,  that  a  less  amount  than 
that  stated  in  the  bill  was  in  fact  received. 

This  rule  was  applied  in  Tibbits  v. 
Rock  Island  ft  P.  R.  Co.  49  111.  App.  667, 
holding  that,  as  between  one  who  paid  a 
draft  and  received  a  bill  of  lading  call- 
ing for  a  certain  number  of  pounds  of 
corn,  and  the  carrier,  the  latter  was  bound 
by  the  statement  of  the  bill,  and  could  not 
show  that  a  less  quantity  was  received. 
The  court  said:    "Bills  of  lading  are  con- 
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341;  The  L-idy  Franklin,  8  Wall.  325,  19 
L.  ed.  455;  4  Am.  &  Kiig.  Enc.  Law,  2d  ed. 
p.  531. 

Jones,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  circuit  court  affirmed  the 
judgment  of  a  magistrate  court  awarding 
to  plaintiff  $27,  the  value  of  1  ton  of  cot- 
ton-seed meal  alleged  to  have  been  lost  out 
of  a  shipment  of  30  tons  of  cotton -seed 
meal  over  defendant's  line,  the  judgment 
also  including  $50  penalty,  under  an  act 
of  February,  1903,  for  not  adjusting  and 
paying  the  claim  within  the  time  required 
by  law.  On  January  10,  1907,  at  Colum- 
bia, South  Carolina,  the  defendant  issued 
to  the  South  Carolina  Cotton  Oil  Company 


its  bill  of  lading,  reciting  that  it   had   re- 
ceived from  the  South  Carolina  Cotton  Oil 
Company  600  sacks  of  meal  in  apparent  ^ood 
order,  to  be  delivered  in  like  good  order  to 
plaintiff,    at    Wedgefield,    South    Carolina. 
The  defendant  received  the  car  containing 
the  shipment  from  the  shipper  at   Colum- 
bia under  the  shipper's  seal,  and   without 
counting  the  sacks.    The  car  reached  Wedge- 
field  on  January  12,  1907,  and  on  ]VIonday. 
the  14th,  was  turned  over  to  the  plaintiff, 
after  the  defendant's   agent  at  Wedgefield 
had  broken  the  seal  and  delivered  10  sacks 
to  "one  whom   he   believed   was   authorized 
by  the  consignee  to  receive  it.     The   con- 
signee testified  that  he  had  not  authorized 
the  delivery  to  such  person.    When  the  con- 
signee took  charge  of  the  car,  according  to 


stantly  used  by  shippers  to  obtain  advan- 
ces upon  their  shipments,  and  it  is  to  be  ex- 
pected by  the  carrier  that  such  use  will  be 
made  of  them,  and  that  advances  will  be 
made  upon  the  faith  that  the  property 
described  in  them  is  in  the  possession  of 
the  carrier,  and  will  be  delivered  to  the 
holder  of  the  bills  of  lading.  Those  trust- 
ing in  them  and  relying  upon  their  truth 
do  only  what  the  carrier  has  every  reason 
to  expect  will  be  done.  Such  use  is  a  ma- 
terial aid  to  traflic  and  business,  and  is  to 
be  recognized  as  an  important  and  useful 
factor  in  the  stock  and  grain  business  of 
the  country.  Appellants  paid  the  draft  in 
this  instance,  relying  upon  the  repre- 
sentations of  appellee,  made  in  the  bill  of 
lading,  and  they  paid  the  freight  charges 
exacted  from  them  on  the  38,600  pounds 
named  in  the  bill,  before  they  had  any 
means  of  knowing  that  less  than  two  thirds 
of  that  amount  was  in  the  car.  Appellants 
having  advanced  money  on  the  faith  of  the 
bill  of  lading,  it  would  be  a  fraud  upon  them 
to  permit  appellee  to  escape  liability  by 
showing  that  its  statements  therein  con- 
tained were  false.  ...  So  far  as  ap- 
pellants are  concerned,  appellee  must  be 
l)ound  by  the  terms  of  its  contract." 

And  the  same  rule  was  applied  in  the  fol- 
lowing cases,  where  the  carrier,  as  against  a 
bona  fide  transferee,  was  held  bound  by  the 
statement  in  the  bill  of  lading,  and  es- 
topped to  show  that  a  less  amount  was 
actually  received  than  was  stated  therein: 
Dickerson  v.  Seelye,  12  Barb.  99  (to  show 
shortage  in  shipment  of  coal )  ;  Smith  v. 
Southern  R.  Co.  —  S.  C.  — ,  71  S.  E.  989 
(to  show  shortage  in  shipment  of  hogs)  ; 
Van  Santen  v.  Standard  Oil  Co.  81  N.  Y. 
171  (to  show  shortage  of  110  barrels  of  pe- 
troleum) ;  Backus  v.  The  Marengo,  6  Mc- 
Lean, 487,  Fed.  Cas.  No.  712  (to  show 
shortage  of  760  bales  of  wheat  when  re- 
ceived) ;  Louisville  &  N.  R.  Co.  v.  Pferd- 
mcnges,  8  Ga.  App.  81,  68  S.  E.  617  (to 
show  shipment  of  cotton  4  bales  short  when 
leceived). 

And  in  Relyea  v.  New  Haven  Rolling; 
Mill  Co.  42  Conn.  579,  after  holding  that  a 
ronsiprnee  who  had  settled  with  the  consign- 
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or  in  reliance  on  the  statement  in  the  way- 
bill might  recoup  in  an  action  for  freight 
for  a  shortage  of  6  tons,  the  court  aaid: 
"It  is  not  probable  that  the  master,  unless 
exceedingly  diligent,  could  have  verified  the 
accuracy  of  the  weights,  or  have  aiicer- 
tained  the  truth  or  incorrectness  of  in** 
representations  made  to  him  by  the  con- 
signors; but  in  my  opinion  it  was  his  duty 
either  to  have  ascertained  the  true  weight 
or  to  have  refused  to  sign  a  clean  bill.  The 
mafiter,  when  he  ignorantly  sig^s  a  bill  of 
lading,  whereby  he  undertakes  to  deliver  a 
specified  quantity,  is  always  in  danger  of 
misleading  a  third  person.  It  is  incum- 
bent upon  him  to  avoid  that  danger  by 
refuting  to  sign,  a  bill  unless  he  is  satis- 
fied of  the  accuracy  of  its  contents." 

The  doctrine  that  a  carrier  is,  jus  against 
a  bona  fide  transferee  of  a  bill  of  lading, 
estopped  to  deny  the  quantity  stated  there- 
in, wa8  recognized  in  Meyer  v.  Peck,  28 
N.  Y.  598,  but  it  was  held  that  this  rule 
was  not  applicable  as  to  one  who  had  pur- 
chased the  goods  prior  to  their  delivery  to 
the  carrier,  and  who  was  therefore  the  own- 
er of  the  goods  at  the  time  they  were  de- 
livered to  the  carrier. 

And  the  doctrine  that  a  carrier  who  has 
received  some  goods  is  estopped,  as  against 
a  bona  fide  transferee  of  the  bill  of  lading, 
to  show  that  a  less  amount  was  received, 
was  affirmed  in  Miller  v.  Hannibal  &  St, 
J.  R.  Co.  90  N.  Y.  430,  43  Am.  Rep.  179, 
the  court  saying,  however,  that  the  solo 
question  in  that  case  ^as  whether  the  de- 
scription in  the  bill  of  lading  was  a  repre- 
sentation by  the  carrier  that  the  barrels 
which  were  shipped  contained  eggs. 

In  Byrne  v.  Weeks,  7  Bosw.  372,  where 
a  master  of  a  vessel  signed  a  bill  of  lading 
acknowledging  the  receipt  of  a  certain  num- 
ber of  tons  of  egg  coal,  and  a  certain  num- 
ber of  tons  of  stove  coal,  and  undertook  to 
deliver  the  coal  to  the  shipper  or  his  a.«' 
signs  upon  the  payment  of  the  freight,  the 
carrier  was  held  bouB^  to  deliver  to  one  who 
purchased  the  goodain  good  faith,  and  took 
an  assignment  of  the.  bill  of  lading  while 
the  goods  were  in  transit,  the  number  of 
tons   of    coal    pf   each    kind    specified,    and 
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the  evidence  submitted  in  his  behalf,  there 
were  only  569  sacks  of  cotton-seed  meal 
thereiUi  which,  with  the  10  sacks  delivered 
by  defendant's  agent,  made  579  sacks,  or 
21  sacks  less  than  the  amount  called  for 
in  the  bill  of  lading.  PlaintifT  filed  a 
claim  with  defendant  for  20  sacks  short- 
age^i  amounting  to  $27,  and.  defendant  fail- 
ing to  pay  within  forty  days,  plaintiff 
brought  suit  for  recovery  of  that  sum  and 
the  penalty. 

The  magistrate  charged  the  jury  that, 
"as  between  the  common  carrier  and  the 
shipper,  the  bill  of  lading  is  not  conclusive 
as  to  the  quantity  of  goods  received,  and 
parol  testimony  may  be  introduced  to  show 
that  a  less  quantity  has  been  received;  but 
it  cannot  prevent  the  party  who  is  to  re- 


ceive the  goods  from  recovering  what  he 
loses  from  the  common  carrier,"  and  de- 
clined to  charge  that  the  bill  of  lading  was 
merely  prima  facie  evidence  as  to  the  quan- 
tity of  goods  received;  the  issue  being  be- 
tween the  consignee  for  value  and  the  car- 
rier. Wlien  the  jury  came  back  for  further 
instructions,  the  magistrate,  in  answer  to 
an  inquiry  from  the  jury,  instructed  them: 
"If  the  plaintiff,  Thomas,  proves  that  he 
lost  the  meal,  then  I  charge  you  that  the 
railroad  company  is  responsible  for  the 
loss."  In  view  of  the  frank  admissions  of 
counsel  and  the  circumstances,  this  last 
language  of  the  magistrate  is  to  be  con- 
strued as  meaning  only  to  make  the  'defend- 
ant responsible  for  the  shortage  between  the 


that  the  carrier  was  estopped  to  deny  that 
he  received  coal  of  the  kind  and  quantity 
designated. 

And  where,  after  a  part  of  the  cargo  had 
been  delivered,  the  master  refused  to  make 
any  further  delivery  of  the  coal  unless  the 
transferee  would  take  all  of  the  coal,  in  an 
action  for  the  freight,  it  was  held  that  the 
transferee  might  deduct  from  the  amount 
of  freight  due  for  goods  actually  delivered 
the  value  of  those  goods  not  delivered  pur- 
suant to  the  bill  of  lading.     Ibid. 

In  Sioux  City  &  P.  R.  Co.  v.  First  Nat. 
Bank,  10  Neb.  556,  35  Am.  Rep.  488,  7 
N.  W.  311,  it  was  held  that  a  railroad,  as 
against  a  bona  fide  transferee  of  bills  of 
lading  calling  for  five  full  cars  of  wheat, 
was  estopped  from  showing  that  it  received 
but  one  half  car  load  of  wheat  and  about  one 
half  a  car  of  barley.  The  court  said: 
"The  question  whether  or  not  bills  of  lad- 
ing are  negotiable  does  not  enter  into  the 
case.  All  the  testimony  shows  that  the 
bills  of  lading  in  controversy  were  issued  by 
an  authorized  agent  of  the  railroad  com- 
pany, and  that  he  not  only  had  authority 
to  issue  such  bills,  but  it  was  one  of  the 
duties  imposed  upon  him.  As  against  an 
innocent  purchaser  of  the  bills,  it  will  not 
do  to  say  that  the  agent  had  authority  to 
issue  bills  of  lading,  duly  signed,  only  in 
cases  where  shipments  were  made,  and  no 
authority  where  shipments  were  not  made. 
The  company  itself  has  invested  its  own 
agent  with  the  authority  to  issue  bills  of 
lading,  and  when  duly  issued  they  are  not 
the  bills  of  the  agent,  but  of  the  rail- 
road company.  The  representations,  there- 
fore, thus  made  in  the  bills,  that  the  com- 
pany has  received  a  certain  quantity  of 
grain  for  shipment,  is  a  representation  to 
anyone  who,  in  good  faith  relying  thereon, 
sees  fit  to  make  advance  on  the  same." 

But  a  contrary  view  is  taken  by  some 
courts,  and  although  some  goods  were  re- 
ceived, the  bill  of  lading  in  its  character 
as  a  receipt  is  held  not  conclusive  as  to  the 
character  and  amount  of  the  shipment, 
even  against  a  bona  fide  transferee  of  the 
bill. 

Thus,  in  Hazard  v.  Illinois  C.  R.  Co.  67 
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Miss.  32,  7  So.  280,  it  was  held  in  an 
action  by  a  bona  fide  holder  of  a  bill  of  lad- 
ing for  25  bales  of  cotton  that  a  carrier 
might  show  that  only  21  bales  were  actu- 
ally delivered  to  it,  since,  while  a  bill  of 
lading  is  a  muniment  of  title,  it  is  not  like 
a  promissory  note  or  bill  of  exchange,  and 
its  transfer  for  value  to  an  innocent  hold- 
er does  not  preclude  such  a  defense. 

Ihis  case  was  decided  before  the  passage 
of  the  statute  of  1886,  providing  that  bills 
of  lading  should  be  conclusive  evidence  in 
the  hands  of  bona  fide  holders  against  the 
person  or  persons  issuing  the  same,  that 
the  property  was  actually  received  for 
shipment. 

So,  in  American  Sugar  Ref.  Co.  v.  Mad- 
dock,  36  C.  C.  A.  42,  93  Fed.  980,  where 
a  purchaser  of  sugar  was  treated  as  stand- 
ing in  the  position  of  an  innocent  indorsee 
for  value,  it  was  held  that  he  could  not, 
in  an  action  for  the  balance  of  freight  due, 
recoup  for  a  shortage  of  37  bags  of  sugar, 
since  the  agent  of  the  carrier  had  no  au- 
thority to  sign  a  bill  of  lading  for  a  larger 
number  of  bags  than  was  actually  received. 
The  bill  of  lading  in  this  case  contained  a 
clause,  "weight  and  contents  unknown;" 
but  the  court  did  not  rest  its  decision  upon 
this  particular  wording. 

And  in  The  J.  W.  Brown,  1  Biss.  76,  Fed. 
Cas.  No.  7,590,  it  was  held  that  a  bill  of 
lading  was  in  the  nature  of  a  receipt,  and 
that  the  fact  that  the  shippers  gave  an  or- 
der to  warehousemen  to  deliver  a  cargo  of 
wheat,  and, then  settled  with  them  upon  the 
faith  of  the  bill  of  lading,  did  not  estop 
the  carrier  from  setting  up  a  mistake  in 
the  amount  delivered  to  them,  in  an  action 
for  a  loss  sustained  by  reason  of  a  short- 
age of  715  pounds. 

And  in  Sears  v.  Wingate,  3  Allen,  103,  it 
was  held  not  within  the  general  scope  of  the 
master's  authority  to  sign  bills  of  lading 
for  a  greater  amount  of  coal  than  was  re- 
ceived, and  in  an  action  by  the  owners  of  a 
vessel  for  freight,  it  was  held  that  a  con- 
signee who  advanced  money,  relying  upon 
the  statements  in  the  bill  of  lading,  could 
not  recoup  for  a  loss  suffered  because 
of   a  shortage   of   about   12   tons  of   coal, 
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quantity  named  in  the  bill  of  lading  and 
the  quantity  delivered  to  the  consignee. 

The  real  question  raised  by  the  excep- 
tions is  whether  a  bill  of  lading,  issued  by 
a  carrier  to  the  shipper,  and  transferred 
to  the  consignee  for  value,  is,  as  between 
the  consignee  and  the  carrier,  conclusive 
evidence  as  to  the  receipt  by  the  carrier 
of  the  quantity  of  goods  therein  mentioned, 
or  is  it  only  prima  facie  evidence  thereof? 
A  bill  of  lading  is  regarded  as  having  a 
twofold  character, — ^as  a  receipt  for  goods 
delivered,  and  as  a  contract  for  their  ship- 
ment. In  so  far  as  it  may  be  treated  as 
a  mere  receipt,  it  is  generally  held  that, 
as  between  the  original  parties,  it  is  not 
conclusive,  but  is  only  prima  facie  evidence 
of  the  truth  of  its  recitals,  and  may  be 
varied  or  contradicted  by  parol.  Whether, 
as  between  the  carrier  and  the  consignee 
or  transferee,  not  original  parties  thereto, 
the  recital  as  to  the  receipt  of  goods  is  con- 
elusive,  is  a  matter  of  considerable  con- 
troversy. There  is  much  authority  in 
other  jurisdictions  for  the  view  that,  when 
no  goods  have  in  fact  been  delivered  for 
shipment,  a  bill  of  lading  issued  by  the 
carrier's  station  agent  is  not  conclusive 
evidence  of  the  receipt  of  the  goods,  even 
in  the  hands  of  a  bona  fide  consignee  or 
purchaser  for  value,  whether  the  bill  of 
lading  was  issued  by  mistake  or  collusively 
with    the    shipper.  Such   seems    to    be  the 


law  in  England  (Grant  v.  Norway,  10  C. 
B.  665,  20  L.  J.  C.  P.  N.  8.  93,  15  Jur. 
296,  24  Eng.  Rul.  Cas.  258),  and  is  the 
rule  of  the  Supreme  Court  of  the  United 
States  (Pollard  v.  Vinton,  105  U.  S.  7,  26 
L.  ed.  998;  Friedlander  v.  Texas  &  P.  R.  Co. 
130  U.  S.  416,  32  L.  ed.  991,  9  Sup.  Ct. 
Rep.  570).  This  doctrine  is  adopted  in 
several  states.  Fellows  v.  The  R.  W.  Pow- 
ell, 16  I^.  Ann.  336,  79  Am.  Dec.  581;  Bal- 
timore &  0.  R.  Co.  V.  Wilkens,  44  Md.  11. 
22  Am.  Rep.  26;  Williams  v.  Wilmington  k 
W.  R.  Co.  93  N,  C.  42,  53  Am.  Rep.  450; 
National  Bank  v.  Chicago,  B.  &  N.  R.  Co. 
44  Minn.  224,  9  L.R.A.  263,  20  Am.  St. 
Rep.  566,  46  N.  W.  342,  560.  The  reasons 
for  this  view  rest  mainly  on  the  ground  that 
it  is  not  within  the  real  or  apparent  au- 
thority of  the  carrier's  agent  to  issue  a 
bill  of  lading  for  goods  not  received,  and 
that,  a  bill  of  lading  not  being  itself  ne- 
gotiablC)  the  holder  can  take  no  better 
right  nor  higher  equity  thereunder  than 
the  consignee  or  shipper. 

The  contrary  view  is  taken  in  other 
states  with  strong  show  of  reason.  Bank 
of  Batavia  v.  New  York,  L.  E.  &  W.  R.  Co. 
106  N.  Y.  195,  QO  Am.  Rep.  440,  12  X.  K. 
433;  Sioux  City  &  P.  R.  Co.  v.  First  Nat. 
Bank,  10  Neb.  556,  35  Am.  Rep.  488,  7  X. 
W.  311;  Brooke  v.  New  York,  L.  E.  &  W. 
R.  Co.  108  Pa.  629,  56  Am.  Rep.  235,  1  Atl. 
206,  reported  in  note  to  53  Am.  Rep.  453; 


which  were  never  delivered  on  board  the 
vessel. 

The  question  under  consideration  has 
been  regulated  by  statute  in  some  juris- 
dictions. 

Thus,  under  a  statute  making  the  ac- 
knowledgment of  the  receipt  of  property 
for  transportation,  contained  in  a  bill  of 
lading,  conclusive  evidence  of  the  fact  in 
favor  of  a  bona  fide  holder  of  the  bill  of  lad- 
ing, a  statement  of  the  number  of  pounds  of 
cotton  received  is  held  conclusive  on  the 
carrier,  although  the  bill  of  lading  con- 
tains a  statement  that  the  weights  are 
subject  to  correction.  Yazoo  ft  M.  Valley  R. 
Co.  v.  Bent,  94  Miss.  681,  22  L.R.A.(N.S.) 
821,  47  So.  805.  The  court  in  this  case 
said:  "These  bills  of  lading  cannot  be 
considered  as  contracts  in  the  ordinary 
sense  in  which  the  word  'contract'  is  used. 
A  common  carrier  owes  a  duty  to  the  pub- 
lic not  imposed  upon  an  individual.  Such 
contracts  are  subject  to  regulation  under 
the  law;  and  when  a  lawful  regulation  has 
been  imposed,  it  is  not  within  the  power 
of  the  carrier  to  destroy  the  regulation  by 
any  printed  form  of  contract  required  to 
be  signed  by  shippers." 

And  under  this  statute  a  carrier  can- 
not, as  against  a  bona  fide  transferee  of  the 
bill  of  lading,  explain  a  shortgage  of  7,768 
pounds  of  cotton  in  a  shipment,  by  showing 
that  it  did  not  receive  the  full  amount 
called  for  by  the  waybill.  Loyd  v.  Kan- 
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sas  City,  M.  ft  B.  R.  Co.  88  Miss.  422,  40 
So.  1005. 

But  in  Alabama  6.  S.  R.  Co.  v.  Common- 
wealth Cotton  Mfg.  Co.  146  Ala.  388,  42  So. 
406,  it  was  held  that  where  a  carrier  re- 
ceived a  shipment  of  cotton  in  a  sealed  car, 
and  issued  a  bill  of  lading  upon  a  certifi- 
cate furnished  by  the  shippers,  stating  that 
they  had  delivered  a  certain  num£sr  of 
bales  and  pounds  of  cotton,  the  carrier  was 
not  liable  to  a  consignee  who  had  paid  a 
draft  attached  to  the  bill  of  lading,  for  a 
shortage  of  about  11,000  pounds  of  cotton, 
either  under  a  statute  providing  that  if  a 
common  carrier,  not  having  received  prop- 
erty, gives  or  issues  a  bill  of  lading  as  if 
the  property  had  been  received,  the  carrier 
shall  be  liable  to  any  person  injured  there- 
by, since  such  statute  applies  only  where 
no  property  is  received ;  nor  under  the  gen- 
eral principles  of  law,  where  the  bill  of 
lading  contained  a  provision,  ''Contents  and 
condition  of  contents  of  packages  un- 
known," since,  by  such  qualification,  the  car- 
rier relieves  itself  from  responsibility  for 
any  deficiency  in  weight. 

So  where,  by  the  terms  of  a  cluCrter  party, 
it  is  provided  that  the  master  shall  "Bign 
bills  of  lading  for  the  cargo  put  on  board  as 
presented  to  him  by  the  charterers,  without 
prejudice  to  the  terms  of  the  charter  party." 
the  owners  are  not  liable  to  the  consignee 
for  a  shortage  of  32  tons  of  coal,  either  at 
common  law,  or  under  a  section  of  the  bills- 
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American  Nat.  Bank  v.  Georgia  R.  Co.  06 
Ga.  065,  51  Am.  St.  Rep.  155,  23  S.  £.  898. 
The  reasons  for  this  view  are  mainly  that 
the  question  is  not  one  of  negotiability  of 
the  instrument,  but  one  of  estoppel  in 
pais;  that  the  carrier  has  clothed  the 
agent  with  apparent  authority  to  issue 
a  bill  of  lading;  that,  the  agent  having 
done  so  with  full  knowledge  or  full  op- 
portunity to  know  what,  if  any,  goods  are 
tendered  for  shipment,  the  principal  should 
be  estopped  to  deny  the  truth  of  the  recitals 
as  to  goods  covered  thereby;  that  it  is 
better  to  cast  the  loss  upon  the  carrier 
whose  agent  made  the  false  representation 
than  upon  an  innocent  holder  of  the  bill  of 
•lading,  who  relied  upon  the  representation; 
that  while  not  strictly  negotiable,  a  bill  of 
lading  is  quasi  negotiable,  symbolizing  the 
property  described  therein,  and  that  title 
thereto  passes  by  its  transfer  or  delivery; 
and  that  it  is  in  the  highest  degree  im- 
portant to  the  large  commerce  known  by 
the  carrier  to  be  built  upon  the  transfer  of 
bills  of  lading  that  there  should  be  confi- 
dence in  their  recitals. 

Whatever  may  be  the  true  view  as  to  the 
effect  of  a  bill  of  lading  when  no  goods  were 
delivered  to  the  carrier,  we  think  that  in  a 
case  like  this,  when  goods  were  delivered, 
and  the  question  is  one  merely  of  shortage 
in  the  number  of  packages  in  an  admitted 
shipment,  the  representation  of  the  defend- 


ant's bill  of  lading  that  a  specific  number 
of  packages  was  received,  without  any 
qualification,  is  conclusive  upon  the  car- 
rier, as  between  the  carrier  and  the  con- 
signee or  transferee  of  the  bill  of  lading, 
who  has  incurred  loss  or  liability  in  reli- 
ance upon  the  correctness  of  the  represen- 
tation. It  cannot  be  said  that  the  issuance 
of  the  bill  qI  lading  was  not  within  the 
scope  of  the  authority  of  defendant's  agent. 
In  was  the  duty  of  defendant's  agent  to 
check  the  number  of  separate  packages  re- 
ceived for  shipment;  and,  if  the  agent  chose 
to  accept  the  shipper's  count  as  his  own, 
the  loss  should  fall  upon  the  carrier,  who 
gave  the  agent  authority  to  issue  the  bill 
of  lading,  rather  than  upon  the  innocent 
consignee  or  transferee,  who  relied  upon  the 
recitals  therein.  Note  to  Chandler  v. 
Sprague,  38  Am.  Dec.  414.  This  latter  view 
is  supported  by  our  own  cases.  In  Ben- 
jamin V.  Sinclair,  1  Bail.  L.  174,  the  court 
held,  in  an  action  by  the  master  of  a  ves- 
sel, against  a  consignee  for  freight,  that  the 
recital  in  a  bill  of  lading  that  the  goods 
were  shipped  "in  good  order  and  well  con- 
ditioned" could  not  be  contradicted  by  tes- 
timony showing  that  e.Yterna1ly  the  goods 
were  not  in  good  order;  there  being  no 
evidence  of  fraud  or  imposition.  The  rep- 
resentation as  to  the  external  condition 
of  the  goods  shipped  is  not  in  principle  dif- 
ferent from  a  representation  as  to  the  num- 


oMading  act  providing  that  ''every  bill  of 
lading  in  the  hands  of  a  consignee  or  in- 
dorsee for  valuable  consideration,  represent- 
ing goods  to  have  been  shipped  on  board  a 
vessel,  shall  be  conclusive  evidence  of  such 
shipment,  as  against  the  .master  or  other 
persons  signing  the  same,"  since  the  author- 
ity given  &  the  master  was  to  sign  for  him- 
self, not  to  sign  the  name  of  his  owners, 
and  the  owners  cannot  therefore  recover  of 
the  charterers  the  amount  paid  by  them  to 
the  consignee  for  such  shortage.  Brown  v. 
Powell  Duffryn  Steam  Coal  Co.  L.  R.  10 
C.  P.  662,  44  L.  J.  C.  P.  N.  S.  289,  32  L.  T. 
N.  S.  621,  23  Week.  Rep.  549,  2  Asp.  Mar. 
L.  Cas.  678. 

And  a  bona  fide  holder  for  value  of  a  bill 
of  lading  is  not  entitled  to  recover  from  the 
charterers  of  a  vessel  for  a  shortage  in  the 
quantity  of  manganese,  where  the  defend- 
ant's agent  signed  the  bill  of  lading,  de- 
scribing the  shipment  as  of  a  certain 
weight,  but  specifying  "weight,  contents, 
and  value  unknown,"  either  at  common  law 
or  under  the  bills-of-lading  act  referred  to 
in  Brown  ▼.  Powell  Duffryn  Steam  Coal 
Co.  supra,  since  such  statute  refers  only  to 
the  person  who  signs  the  bill  of  lading. 
Jessel  v.  Bath,  L.  R.  2  Exch.  267. 

In  Shepherd  v.  Nay  lor,  5  Gray,  591, 
where  a  bill  of  lading  for  a  certain  number 
of  tons  of  scrap  iron  "marked  and  num- 
bered as  per  margin"  was  indorsed  by  the 
34  L.R.A.(N,S.) 


master,  before  signing,  "weight  unknown," 
the  shipowners  were  held  not  liable  for  de- 
ficiency in  the  weight,  and  the  consignees 
were  held  not  entitled  to  retain  a  suflicient 
part  of  the  freight  money  to  cover  this  de- 
ficiency. 

So,  where  a  bill  of  lading  expressly  stat- 
ed that  "quantity,  weight,  and  contents  are 
unknown,"  a  carrier  may  show,  even  against 
a  bona  fide  transferee  for  value  of  the  bill 
of  lading,  that  only  362  tons  of  iron  were 
delivered  to  it,  notwithstanding  the  bill  of 
lading  called  for  400  tons.  The  Querini 
Stamphalia,  19  Fed.  123. 

But  it  was  held  in  Tibbits  v.  Rock  Island 
&  P.  R.  Co.  49  111.  App.  567,  that  a  pro- 
vision in  a  waybill  that  the  weight  was 
subject  to  correction  reserved  only  the  right 
to  correct  such  errors  and  mistakes  as  were 
liable  to  occur  in  weighing  grain;  and  that 
it  did  not  apply  to  such  errors  as  would  be 
apparent  to  the  sight,  and  would  require 
no  testing  or  weighing  to  show,  and  that, 
as  against  a  bona  fide  transferee,  a  carrier 
could  not  show  that  it  had  received  only 
24,264  pounds  of  corn,  where  the  waybill 
acknowledged  the  receipt  of  38,600  pounds. 

And  in' this  case  it  was  also  held  that  a 
clause  "contents  and  value  unknown"  was 
intended  to  refer  to  packages,  and  did  not 
apply  to  corn  which  was  loaded  into  a 
car  from  an  elevator.  J.  T.  W. 
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her  of  packages  shipped.  In  Sanford  v. 
Seaboard  Air  Line  R.  Co.  79  S.  0.  523,  61 
S.  E.  74,  a  case  involving  a  claim  for  stat- 
utory penalty  of  $5  per  day  for  delay  in 
Bhipnient,  the  court  held  that,  when  a  car- 
rier issues  a  bill  of  lading  for  a  car  of 
freight,  it  cannot  be  heaiM  to  say  that  it 
did  not  have  possession  of  the  car  at  the 
time  of  issuing  the  bill  of  lading,  although 
it  alleged  that  the  car  was  not  received  by 
it  until  about  twenty  days  after  the  date  of 
the  bill  of  lading. 

The  exceptions  are  overruled,  and  the 
judgment  of  the  Circuit  Court  is  aflTirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam*  response  was 
handed  down  on  April  25,  1910: 

After  careful  consideration,  the  court 
fails  to  discover  that  any  material  matter 
of  law  or  fact  has  been  overlooked  or  dis- 
regarded. 

Ihe  case  at  folio  8  shows  that  the  plain- 
tiff was  required  by  defendant  to  pay 
freight  on  the  number  of  sacks  of  meal  rep- 
resented in  the  bill  of  lading  without  qual- 
ification to  be  600,  and  at  folio  11  it  ap- 
pears that  plaintiff  was  responsible  for  the 
meal.  Hence,  the  court  was  authorized  to 
consider  plaintiff  as  a  consignee  for  value, 
or  one  who  had  incurred  loss  and  liability 
as  consignee. 

It  is  therefore  ordered  that  the  petition 
herein  be  dismissed,  and  the  order  hereto- 
fore granted,  staying  remittitur,  be  revoked. 


CONNECTICUT    SUPREME     COURT 
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FREDERICK  R.  PRICE 

V. 

FINTON  TEHAN  et  al.,  Appts. 

(—   Conn.   — ,    79   AtL    68.) 

Highway  —  obstruction  —  failure     to 
disperse  —  liability. 

1.  Failure  instantly  to  obey  the  order 
of  a  police  officer  to  move  on  does  not  ren- 
der one  who  has  casually  met  friends  and 
stopped  to  converse  with  them  on  the  side- 
walk guilty  of  the  offense  of  refusing  to 
^'disperse  when  commanded  to  do  so  by  a 
police  officer,"  for  which  a  municipal  ordi- 
nance prescribes  a  penalty. 


False  linprlsoiiment  —  liability  of  offi- 
cer —  absence  of  authority. 

2.  A  police  olficer  who  arrests  one  T^fao 
has  stopped  on  tl>e  sidewalk  to  converse 
with  friends  casually  met,  upon  his  failure 
immediately  to  move  on  upon  command, 
is  liable  in  damages  for  false  arrest,  where 
his  only  authority  is  to  arrest  without  war- 
rant an  offender  taken  in  the  act,  and  the 
olFense  of  which  the  person  arrested  was  as- 
sumed to  be  guilty  was  "failure  to  dispi>rse 
when   commanded   to  do  so"  by   the  oflicer. 

Same  —  detention  —  liability  of  super- 
intendent. 

3.  A  police  superintendent  who  detaiDs 
one  who  has  been  arrested  by  an  oflicer 
without  authority  is  liable  in  damages  for 
the  unlawful  restraint,  and  it  is  no  d^fens;.' 
that  he  liberated  him  upon  the  int?rven: 
tion  of  friends  who  left  a  deposit  for  his 
reap])earance,  which  the  super  iutondent 
)md  no  authority  to  exact. 


(March  8,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  in  plaintiiPs  favor  in  an  action  for 
false  arrest   and   imprisonment.      AlIlnDeii. 

Statement  by  Prentice,  J.: 

The  defendant  Tehan  was  a  policeman 
on  duty  in  the  city  of  Watcrbury.  An  or- 
dinance of  that  city  enacted  under  autliori- 
ty  of  the  city  charter,  which  made  the  of- 
fense created  by  the  ordinance  a  misdemea- 
nor, forbade  the  assembly  of  persons  idly 
and  in  crowds  upon  any  footway,  sidewalk. 
or  cross  walk,  in  any  street,  or  in  the  pub- 
lic squares  of  the  city,  and  provided  that 
"all  persons  to  the  number  of  three  or  more 
assembled,  and  refusing  to  disperse  when 
commanded  to  do  so  by  a  police  officer,  spe- 
cial constable,  alderman  or  mayor  of  said 
city,  shall  forfeit  and  pay  a  penalty  of  not 
more  than  $50  for  every  such  offense."  The 
plaintiff,  who  was  then  a  minor,  met  two 
friends  upon  sidewalk  in  the  center  of  the 
city  about  8  o'clock  one  Saturday  evening, 
and  there  stood  in  conversation  for  several 
minutes  with  them.  His  meeting  with  one 
of  these  friends  was  by  appointment;  with 
the  other  by  chance.  The  sidewalk  was  at 
the  time  crowded.  Tehan,  who  had  been 
specially  detailed  by  the    defendant  Beach, 


Note. -^Innocence  of  one  arrested  a» 
affecting  right  to  arrest  without  a 
warrant,  under  a  statute  authorizing 
such  an  arrest  when  the  offender 
sliall  he  taken  or  apprehended  in  the 
act,  etc. 

As  to  liability  in  general  of  an  officer  for 
making    an    arrest,    see    note    to    Leger    v. 
Warren,  61   L.R.A.   193. 
;J4  L.R.A.(N.S.) 


As  to  right  to  arrest  without  warrant 
because  of  attempt  to  escape,  see  note  to 
Porter  v.  State,  2  L.R.A.(N.S.)  730. 

The  answer  to  the  question  under  dis- 
cussion depends  in  a  great  measure  upon 
the  >vording  of  the  particular  statutes  in- 
volved, and  for  this  reason  any  attempt  t^ 
draw  a  rule  applicable  alike  to  all  or  any 
considerable  number  of  cases  would  be  fu- 
tile. For  this  reason,  and  to  permit  of  i 
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who  was  the  superintendent  of  police  of 
the  city,  to  keep  clear  the  streets  and  walks 
in  the  vicinity,  noticed  from  the  opposite 
side  of  the  street,  where  he  was,  the  three 
young  men  standing  as  stated,  and  thereby 
interfering  with  free  passage  along  the 
walk.  He  crossed  the  street  and  directed 
them  to  move  on.  They  did  not  move  im- 
mediately, and  the  plaintiff,  who  was  in- 
tending to  go  to  a  theater  with  one  of  the 
group,  and  might  with  equal  propriety  take 
either  of  two  streets  to  reach  there,  asked 
this  friend  which  way  they  should  go.  Te- 
han,  hearing  this  inquiry,  and  supposing 
that  it  was  addressed  to  him,  and  because 
the  plaintiff  did  not  move  at  once,  answered 
by  saying:  *4  will  show  you  which  way  to 
go,"  and  arrested  him  and  took  him  as  a 


prisoner  to  the  police  station.  The  arrest 
was  made  for  the  violation  of  the  ordinance. 
There  was  no  such  violation  by  either,  of 
the  three  young  men,  and  the  plaintiff  was 
not  allowed  a  reasonable  time  within  which 
to  comply  with  the  oflicer's  direction,  be- 
fore his  arrest.  Tehan  believed  that  there 
was  a  violation  of  the  ordinance,  and  acted 
in  good  faith.  Tehan  took  the  plaintiff  di- 
rectly to  the  station  house,  and  there  re- 
ported to  the  sargeant  on  duty  at  the  desk. 
Here  the  plaintiff  was  weighed  and  meas- 
ured, his  name  entered  upon  the  records, 
and  he  was  then  locked  up  in  the  cell  cor- 
ridor. The  defendant  Beach  was  on  duty 
as  chief  in  authority,  and  in  his  office  in 
an  adjoining  room.  The  plaintiff's  two 
companions  followed  to  the  station  house, 


general  underistanding  of  the  various  con- 
structions adopted,  without  the  necessity  of 
reference  to  the  cases  themselves,  they 
have   been   set   out  somewhat   at   length. 

The  decision  in  Pbice  v.  Tehan  is  di- 
rectly supported  by  State  v.  Hunter,  100 
N.  C.  706,  8  L.R.A.  620,  11  S.  E.  366,  where- 
in, upon  faets  almost  identical,  it  was 
held  that  the  ofllcer  acted  at  his  peril  un- 
less he  knew  that  the  offense  had  been  com- 
mitted by  the  person  arrested.  And  in 
Stewart  v.  Feeley,  118  Iowa,  524,  02  N.  W. 
670,  it  was  held  that  the  only  justifica- 
tion for  an  arrest,  under  a  statute  author- 
izing an  officer  to  arrest  without  a  warrant 
where  a  public  offense  is  committed  or  at- 
tempted in  his  presence,  is  by  proof  by  a 
preponderance  of  the  evidence  that  the  per- 
son arrested  actually  did  commit  or  at- 
tempt to  commit  an  offense  in  his  presence. 
And  in  Gold  v.  Arjner,  140  App.  Div.  73, 
124  N.  Y.  Supp.  1060,  under  a  statute  au- 
thorizing the  arre.-«t  without  a  warrant  of 
one  who  has  committed  or  attempted  to 
commit  a  misdemeanor  in  the  arresting  of- 
ficer's presence,  it  was  held  that  a  peace 
officer  cannot  justify  the  arrest  for  a  mis- 
demeanor of  an  innocent  person.  And  in 
St?arn8  v.  Titus,  103  N.  Y.  272,  85  N.  E. 
1077,  the  court,  in  construing  the  same 
statute,  said  that  a  reasonable  suspicion 
or  probable  cause  to  believe  that  defend- 
ant committed  or  intended  to  commit  a 
mindemeanor  is  insufficient  to  justify  an 
arrest,  but  that  under  the  statute  the  com- 
miiision  of  the  offense  must  be  either  at- 
tempted or  actually  consummated  in  the  of- 
ficer's presence. 

In  accordance  with  the  rule  that  the  of- 
ficer who  arrests  one  without  a  warrant 
acts  at  his  peril  as  to  the  guilt  of  the  one 
arrested,  it  was  held  in  Snyder  v.  Thomp- 
son, 134  Iowa,  735,  112  N/VV.  230,  that  a 
statute  authorizing  an  officer  to  make  an 
arrest  without  a  warrant  when  a  public 
offense  had  been  committed,  where  there  in 
reasonable  ground  for  believing  the  person 
to  be  arrested  committed  the  otrenae,  af- 
fords no  justification  wlicre  the  one  arrest- 
ed is  innocent,  and  in  fact  no  public  of- 
fense had  been  committed.  See  also  die- 
Si  L.R.A.(N.S.) 


turn  in  State  v.  Phillips,  118  Iowa,  660, 
02  N.  W.  876.  And  in  Wood  v.  Olson,  117 
111.  App.  128,  where  a  sheriff  acting  under 
a  statute  authorizing  arrests  without  war- 
rant for  criminal  offenses  committed  or  at- 
tempted in  his  presence,  and  also  when  a 
criminal  offense  has  been  committed,  and 
the  officer  has  reasonable  grounds  for  be- 
lieving that  the  person  to  be  arrested  com- 
mitted it,  arrested  an  innocent  person  for 
gambling,  it  was  held  that  the  arresting 
officer  could  not  justify  by  showing  that 
he  had  reasonable  ground  to  believe  the 
person  arrested  guilty  of  the  offense 
charged.  And  in  Davis  v.  American  Soc. 
75  N.  Y.  362,  one  acting  under  a  statute 
authorizing  designated  agents  of  the  so- 
ciety to  arrest  all  offenders  "found  vio- 
lating the  provisions  of  the  act"  was  held 
to  do  so  at  the  peril  of  establishing  the 
guilt  of  the  person  arrested.  And  under 
a  statute  providing  that  a  private  person  is 
authorized  to  arrest  another  onl^  when 
the  person  arrested  has  committed  a 
felony,  though  not  in  his  presence,  inno- 
cence of  a  party  arrested  thereunder  ren- 
ders the  person  making  the  arrest  abso- 
lutely liable,  no  matter  with  what  good 
faith  he  acted.  Johnston  v.  Bruckheimer, 
133  App.  Div.  640,  118  N.  Y.  Supp.  180. 
And  in  Gold  v.  Campbell,  54  Tex.  Civ.  App. 
260,  117  S.  W.  463,  an  ordinance  author- 
izing the  arrest  without  warrant  of  all  per- 
sons found  violating  the  law,  or  found  un- 
der suspicious  circumstances,  was  held  to 
afford  no  justification  for  the  arrest  in  his 
place  of  business  of  a  merchant,  upon  ver- 
bal complaint  that  he  refused  to  return  mon- 
ey paid  him  for  goods  by  one  who  repented 
his  trade,  as  in  such  case  the  merchant  wan 
neither  in  a  suspicious  place  nor  violating 
any  law.  And  in  Southwestern  Portland 
Cement  Co.  v.  Reitzer,  —  Tex.  Civ.  App. 
— ,  135  S.  W.  237,  it  was  held  that  a  stat- 
ute providing  that  all  persons  have  a  right 
to  prevent  theft  by  seizing  any  personal 
])roperty  which  has  been  stolen,  and  bring- 
ing it  with  the  supposed  offender  before 
tlie  magistrate,  does  not  apply  so  as  to 
justify  an  arrest  thereunder  where  no  of- 
fense has,   in   fact,  been   committed.     And 
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and  there,  without  the  plaintiff's  knowl- 
edge, sought  out  Beach  in  his  office  and 
requested  that  the  plaintiir  be  discharged. 
Beach  thereupon  sent  directions  to  the  sar- 
geant  to  release  the  plain tiif  upon  payment 
by  one  of  the  friends  of  $5.  Ihis  sum  was 
paid  without  the  knowledge  of  the  plaintiff, 
and  he  was  then  released.  He  was  then 
told  that  if  he  wished  to  contest  his  ar- 
rest or  have  a  hearing  in  court,  he  could 
appear  on  the  following  Monday  morning, 
'ihe  first  information  that  the  plaintiff  re- 


ceived of  the  action  of  his  friends  was  after 
he  had  left  the  station  house,  when  he  was 
told  that  the  matter  had  been  settled  by  the 
payment  of  $5,  and  that  he  oould  appear  be- 
fore the  court  on  Monday  morning,  if  be 
wished  a  hearing.  The  plaintiff  was  so  agi- 
tated that  the  information  that  he  could 
appear  in  court  as  stated  made  no  impres- 
sion upon  his  mind,  and  he  never  appeared 
there  or  before  any  authority.  The  plain- 
tiff never  waived  his  right  to  be  presented, 
and  never  consented  to  his  release  any  fur- 


in  Porter  v.  State,  124  Ga.  297,  2  L.R.A. 
(N.S.)  730,  52  S.  E.  283,  where  a  statute 
authorized  the  arrest  without  warrant  of 
one  attempting  to  escape,  it  was  held  that 
an  arrest  without  a  warrant  on  the  ground 
uf  an  attempt  to  escape  is  not  justified 
where  the  person  sought  to  be  arrested  is 
not  shown  to  have  committed  any  crime, 
other  than  by  proof  of  a  verbal  complaint 
made  to  the  officer  by  a  third  party,  that 
the  person  sought  to  be  arrested  had 
created  a  disturbance,  whereupon  the  lat- 
ter eluded  him  in  order  to  prevent  an  il- 
legal arrest. 

So,  in  Phillips  v.  Fadden,  125  Mass.  198, 
it  was  held  that  one  making  an  arrest  un- 
der a  statute  authorizing  the  arrest  with- 
out a  warrant  of  one  found  in  a  state  of 
intoxication  was  liable  in  tort  if  the  person 
arrested  is  not  in  fact  intoxicated,  although 
the  officer  acted  in  good  faith  and  under  a 
reasonable  belief  that  the  person  was  in- 
toxicated. Cited  with  approval  in  Horgan  ! 
v.  Boston  Elev.  R.  Co.  208  Mass.  287,  94 
N.  E.  386.  But  on  the  other  hand,  it  was 
held  in  Parham  v.  Shockler,  —  Tex.  Civ. 
App.  — ,  73  S.  W.  839,  that  officers  author- 
ized by  ordinance  to  arrest  persons  if  drunk 
could  justify  the  arrest  thereunder  of  an 
innocent  person,  by  proof  that  the  acts  or 
conduct  of  the  arrested  person  was  such 
as  was  reasonably  calculated  to  lead  the 
officers  to  believe  that  he  was  drunk,  and 
that  theT  were  so  led.  And  in  Easton  v. 
Com.  26 'Ky.  L.  Rep.  960,  82  8.  W.  996,  it 
was  held  that  the  officer  does  not  act  at 
his  peril  under  a  statute  providing  that 
^'arrests  may  be  made  for  drunkenness  or 
disorderly  conduct  at  any  time  without 
warrant,"  but  that  he  may  justify  by  show- 
ing that  he  acted  in  good  faith  and  upon 
reasonable  grounds.  So,  in  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hudson,  95  Ark.  506,  130 
S.  W.  534,  where  the  statute  authorized 
train  conductors  "to  arrest  any  and  all 
persons  on  their  respective  trains  that  they 
find  to  be  drunk  or  in  an  intoxicated  con- 
dition," the  court,  in  holding  that  the  con- 
ductor is  not  the  absolute  judge  of  the  pas- 
senger's condition  with  reference  to  being 
drunk,  said:  "Where  one  arrested  by  the 
conductor  of  a  railway  train  shows  that 
he  was  not  drunk  when  he  was  arrested, 
the  company,  in  order  to  escape  liability 
for  any  damages  that  resulted  proximately 
from  such  arrest,  would  have  to  show  that 
its  conductor  acted  in  good  faith  in  making  ; 
such  arrest  i.  c,  that  he  honostlv  belioved, 
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after  the  exercise  of  ordinary  care  under 
the  circumstances  of  the  arrest,  that  the 
party  arrested  was  drunk.  The  company 
would  not  be  liable  for  the  arrest,  where 
the  party  arrested  was  sober,  if  the  con- 
ductor, exercising  ordinary  care,  honest  ly 
believed,  under  all  the  facts  and  circuni- 
stances,  that  the  party  arrested  was  drunk, 
and  made  the  arrest  and  the  ejection  with- 
out any  unnecessary  force."  So  in  South- 
ern R.  Co.  V.  Gresham,  114  Ga.  183,  39  S. 
E.  883,  it  was  held  under  a  statute  author- 
izing a  conductor  to  arrest  a  person  caught 
attempting  to  steal  a  ride,  that  where  the 
conduct  01  a  passenger  is  such  as  to  af- 
ford reasonable  grounds  and  probable  cause 
for  believing  that  he  is  so  riding,  he  may 
be  lawfully  arrested  by  the  conductor,  al- 
though the  person  was  not,  as  a  matter 
of  fact,  violating  or  attempting  to  violate 
the  statute.  Ruling  adhered  to  in  Sum- 
mers V.  Southern  R.  Co.  118  Ga.  174,  45  S. 
£.  27.  And  under  a  statute  autlioriuug 
the  arrest  without  warrant  by  any  otUeer 
"having  knowledge  or  being  notified"  that 
one  had  violated  a  statute  making  it  an 
offense  for  anyone  to  ride  on  a  train  with- 
out paying  his  fare,  it  \yas  held  in  Polouskv 
V.  Pennsylvania  R.  Co.  106  C.  C.  A.  541, 
184  Fed.' 561,. that  the  arrest  would  be  il- 
legal unless  facts  were  presented  to  the 
officer  sufficient  to  justify  him  in  believing 
that  an  offense  had  been  committed,  but 
that  simply  bein^  told  to  lock  up  a  per- 
son who,  in  reality,  was  innocent  of  any 
offense,  was  not  sufficient  so  to  justify. 

In  nearly,  if  not  all,  jurisdictions  it  is 
provided  by  statute  that  a  peace  officer 
may,  without  a  warrant,  arrest  a  person 
when  a  felony  has  in  fact  been  committed, 
and  he  has  reasonable  cause  for  believing 
that  such  person  committed  it.  In  case  of 
arrest  thereunder,  the  innocence  or  guilt  of 
the  one  arrested  would,  of  course,  be  im- 
material, as  the  whole  question  of  liability 
therefor  would  depend  upon  whether  or 
not  the  arresting  officer  had  reasonable 
cause  for  believing  that  the  person  arrested 
committed  the  felony.  This  is  illustrated 
by  the  case  of  Hogg  v.  Ward,  3  Hurlst.  & 
N.  417,  27  L.  J.  Exch.  N.  S.  443,  4  Jur. 
N.  S.  885,  6  Week.  Rep.  595,  wherein  the 
court,  in  construing  an  act  authorizing 
peace  officers  to  take  into  custody  without 
warrant  all  persons  whom  they  shall  have 
good  cause  to  suspect  of  having  committed 
or  beins:  about  to  commit  any  felony,  mis- 
dcmeanor,    or    breach    of    the     peace,    said 
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ther  than  to  go  when  told  that  he  might, 
He  was  never  placed  under  honds,  nor  pre- 
sented  before   competent    authority. 

Mr.   John  P.   Kello^ic,   for  appellants: 

The  officer  was  not  liable  for  making  ar- 
rest. 

^klitchell  V.  Lemon,  34  Md.  176;  Roddy 
V.  Finnegan,  43  Md.  490;  Davis  y.  Burgess, 
54  Mich.  514,  62  Am.  Rep.  828,  20  N.  VV. 
540;    Rohan  v.   Sawin,   6   Cush.   281. 

Mr.  Charles  G.  Root  for  appellee. 


Prenticei  J.,  delivered  the  opinion  of  the 
court: 

The  plaiutifrs  arrest  was  at  the  hands 
of  a  police  officer,  without  a  warrant,  and 
for  the  comniission  of  a  statutory  misde- 
meanor created  and  defined  by  a  municipal 
ordinance.  The  common  law  has  long  recog- 
nized the  right  of  a  peace  officer  to  arrest 
without  a  warrant  one  whom  he  had  rea- 
sonable or  probable  ground  to  suspect  of 
having  committed  a  felony,  even  though  the 
suspected  person  was  innocent,  and  al- 
though no  felony  had  been  committed.     4 


that  the  question  of  the  oflicer's  right  to 
arrest  thereunder  was  whether  a  reasonable 
charge  of  crime  was  made  to  the  officer. 
And  under  such  a  statute  the  fact  that 
one  arrested  without  a  warrant,  for  an  al- 
leged felony  which  he  had  not  committed, 
was  guilty  of  a  misdemeanor,  will  not  ex- 
cuse from  liability,  where  the  arresting  of- 
ficer had  no  "reasonable  cause  for  believing 
the  person  arrested  committed  a  felony." 
Snead  v.  Bonnoil,  166  N.  Y.  326,  69  N.  £. 
890,  affirming  49  App.  Div.  330,  63  N.  Y. 
Supp.  553. 

So,  it  is  held  that  an  officer  cannot  justi- 
fy the  arrest,  under  a  statute  providing 
tiiat  a  peace  officer  may,  u^n  satisfactory 
proof,  upon  the  representations  of  a  credi- 
ble person,  that  a  felony  has  been  com- 
mitted, and  the  offender  is  about  to  es- 
cape, arrest  without  a  warrant,  of  an  in- 
nocent person  at  the  request  of  a  third 
party  acting  on  mere  suspicion,  and  un- 
able to  produce  any  proof  that  the  accused 
had  committed  a  felony;  and  in  such  case 
the  good  faith  of  the  officer  is  of  no  avail. 
Karner  y.  Stump,  12  Tex.  Civ.  App.  460, 
34  S.  W.  656.  Nor  can  peace  officers  justi- 
fy under  a  statute  authorizing  arrest  of 
any  person  found  in  the  act  of  committing 
an  onense,  or  any  person  who,  there  is  rea- 
sonable ground  to  believe,  is  a  felon,  the 
arrest  as  a  deserter  from  the  army,  by 
proof  that  they  had  heard  he  was  a  de- 
serter and  that  he  corresponded  to  a 
printed  description  of  a  deserter,  especial- 
ly where  the  person  arrested  is  innocent. 
Kendall  v.  Scheve,  3  Ohio  C.  C.  526,  2 
Ohio  0.  Dec.  303.  And,  naturally,  under 
a  statute  such  as  is  set  out  in  the  preceding 
case,  an  officer  cannot  justify  the  arrest 
of  an  innocent  nerson  where  such  person 
committed  no  onense  in  his  presence,  and 
there  was  no  probable  cause  to  believe  that 
he  had  committed  a  felony.  Southern  R. 
Co.  v.  Shirley,  121  Ky.  863,  90  S.  W.  697, 
]2  A.  &  E.  Ann.  Cas.  33;  Wehmeyer  v. 
Mulvihill,  160  Mo.  App.  197,  130  8.  W. 
681. 

The  rule  that  the  actual  innocence  or 
guilt  of  the  party  is  immaterial,  and  that 
the  arresting  officers  may  act  under  and 
be  protected  by  the  reasonable  cause  pro- 
vision as  to  arrests  in  cases  of  felony,  is 
also  illustrated  by  the  case  of  Johnson  v. 
Collins,  28  Ky.  L.  Rep,  376,  80  S.  W.  253, 
holding  that  an  officer  had  probable  cause 
to  arrest  the  occupant  of  a  house  for  mur- 
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der,  where  it  appeared  that  the  shot  which 
killed  was  fired  from  such  house,  and  such 
occupant  had  declared  that  the  wound  was 
self-inflicted,  whereas  a  reputable  witness 
had  declared  that  it  was  not  self-in- 
flicted, although,  in  fact,  the  killing  was 
accidental,  but  by  the  hand  of  the  per- 
son arrested;  by  Weaver  v.  McGovern,  122 
Ky.  1,  90  S.  W.  984,  holding  that  of- 
ficers detailed  to  preserve  order  at  a  poll- 
ing place,  and  stationed  outside,  were  justi- 
fied in  arresting  the  occupants  of  such 
place,  where  there  was  such  a  noise  and 
confusion  in  the  place  as  to  indicate  fight- 
ing, and  someone  cried  out  for  help,  it  be- 
ing said  that  such  facts  showed  tne  com- 
mission  of  a  public  ofl'ense  in  the  presence 
of  the  officers  within  the  meaning  of  the 
Code,  althqugh  the  fact  was  that  the  per- 
sons arrested  were  not  guilty  of  any  of- 
fense; and  by  Chandler  y.  Rutherford,  43 
C.  C.  A.  218,  101  Fed.  774,  holding  that  an 
officer  may  justify  by  showing  that  he  acted 
on  information  such  as  would  justify  ;a 
reasonable  man  in  believing  that  the  per- 
son arrested  was  guilty  of  a  felonv;  out 
that  shooting  an  innocent  person  for  the 
purpose  of  arresting  him  for  committing  a 
reported  felony,  where  the  officer  had  not 
been  advised  that  such  person  had  commit- 
ted the  oflfense,  and  without  any  efTort  to 
ascertain  the  facts,  was  not  justifiable  un- 
der such  a  statute. 

And  the  same  conclusion  was  reached  in 
Wehmeyer  v.  Mulvihill,  150  Mo.  App.  197, 
130  S.  W.  681,  under  a  statute  authorizing 
officers  having  reasonable  grounds  to  sus- 
pect that  a  certain  person  has  committed 
a  misdemeanor,  to  arrest  such  person,  it 
being  said  that  an  officer  may  justify  an 
arrest  without  warrant  even  though  the 
person  arrested  was  entirely  innocent,  by 
slvowiiig  that  he  had  reasonable  cause  to 
suspect  such  person  of  having  committed 
a  misdemeanor. 

So,  it  is  held  that  a  statute  providing 
that  private  persons  may  without  a  war- 
rant arrest  any  person  if  a  felony  has 
been  committed,  and  there  is  reasonable 
ground  to  believe  that  the  person  arrested 
committed  such  ofl'ense,  permits  such  a 
person,  when  defendant  in  an  action  for 
false  imprisonment,  to  justify  by  showing 
that  a  felony  actually  had  been  committed, 
and  tliat  he  had  reasonable  ground  to  be- 
lieve that  the  person  arrested  committed  it. 
Kyner  v.  Laubner,  3  Neb.  (Unof.)  370,  91 
N.  W.  491.  G.  J.  C. 
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Bl.  Com.  292;  2  Swift's  Dig.  388;  Samuel 
V.  Payne,  1  Dougl.  K.  B.  359;  Beckwith 
V.  Philby,  6  Barn,  k  C.  636,  9  Dowl.  ft  R. 
437,  5  L.  J.  Mag.  Cas.  N.  8.  132;  Rohan 
V.  Saw  in,  5  Cusli.  281.  Power  to  the  same 
extent  has  not  been  recognized  in  the  case 
of  misdemeanors.  In  many  jurisdictions 
statutes  have  been  enacted  regulating  that 
subject  in  a  manner  deemed  to  be  more 
suited  to  modern  conditions  than  does  the 
common  law.  Section  1770  of  our  gen- 
eral statutes  is  such  a  statute,  and  its  pro- 
visions define  and  prescribe  the  limits  of 
the  powers  of  officers  in  making  arrests 
for  offenses  such  as  that  for  which  this 
arrest  was  made.  The  common-law  power 
was  less  comprehensive,  and  there  is  no 
statute,  general  or  special,  which  we  have 
discovered,  conferring  a  broader  one  upon 
this  policeman.  Section  21  of  chapter  66 
of  the  Special  Acts  of  1896  (12  Sp.  Laws, 
p.  66)  deals  with  the  subject  of  arrests 
by  members  of  the  Waterbury  police  de- 
partment for  certain  offenses;  but  it  goes 
no  further  than  the  general  statute,  and 
the  offenses  enumerated  do  not  embrace  the 
present.  The  general  statute  referred 
to  authorizes  police  and  other  peace  oncers 
to  "arrest,  without  previous  complaint  and 
warrant,  any  person  for  any  offense  in  their 
jurisdiction,  when  the  offender  shall  be  tak- 
en or  apprehended  in  the  act,  or  on  the 
speedy  information  of  others."  It  further 
provides  that  "all  persons  so  arrested  shall 
be  immediately  presented  before  proper  au- 
thority." 

Y**"  The  plaintifl^s  arrest  was  not  upon  the 
information  of  others.  It  was  made  upon 
the  strength  of  the  officer's  own  knowledge, 
gained  from  his  personal  observation.  The 
authority  conferred  in  such  cases  is  to  ar- 
rest "when  the  offender  is  taken  or  appre- 
hended in  the  act."  'This  implies  an  of- 
fender and  an  act  of  offense  which  is  not 
in  the  pasto  ^^  ^^^^  ^^^  justify  an  arrest 
of  one  who  is  not  offending.  Such  a  per- 
son cannot  be  taken  in  the  act  of  offending, 
since  he  is  not  offending.  The  court  be- 
low held,  and  rightly,  upon  the  facts  be- 
fore it,  that  the  plaintiff  was  not  com- 
mitting, and  had  not  committed,  the  of- 
fense created  by  the  ordinance.  The  three 
young  men,  who  met  casually  upon  the 
walk,  and  stopped  for  a  friendly  and  or- 
derly conversation  with  each  other,  were 
certainly  not  subject  to  the  penal  provi- 
sions of  the  ordinance  before  they  were  re- 
quested to  move  on.  Tehan's  command  did 
not  instantly  convert  them  into  persons 
against  whom  a  criminal  charge  could  be 
made.  That  result  could  not  be  accom- 
plished until  they  should,  in  the  language 
of  the  ordinance,  have  refused  to  dipper^e 
in  obedience  to  such  command.  That  nec- 
ebsarily  implies  a  reasonable  time  and  op- 
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portunity  to  do  as  directed.  Such  time 
and  opportunity  Tehan  did  not  give  them 
before  the  arrest  was  made.  It  is  erident 
that  he  acted  hastily  and  impulsively,  and 
that  he  was  prompted  to  make  the  arrest 
because  he  was  piqued,  and  quite  possibly 
because  his  temper  was  aroused  by  bd  in- 
nocent remark  of  the  plaintiff,  misunder* 
stood  or  misconstrued.  He  failed  to  keep 
himself  under  that  control  which  is  re- 
quired of  an  officer,  and  to  act  with  that 
regard  for  the  rights  of  the  individual 
which  the  law  demands  before  he  deprives 
a  person  of  his  liberty.  The  law  seeks  to 
give  to  those  who  are  charged  with  the  im- 
portant duty  of  maintaining  peace  and 
good  order  in  the  community  all  reason- 
able protection  in  its  discharge.  But  it 
cannot  overlook  the  rights  of  private  in- 
dividuals, and  justify  arrests  made  as  this 
was. 

When  authority  over  the  plaintiff  passed 
to  the  defendant  Beach,  he  proceeded  to  ex- 
ercise it  by  making  terms  with  the  plain- 
tiff's friends  as  a  condition  of  his  libera- 
tion. This  conduct  was'  without  possible 
justification.  Upon  what  theory  he  as- 
sumed to  act  it  is  difficult  to  imagine. 
Whatever  it  was,  it  was  a  false  one,  and 
can  afford  him  no  protection  for  the  wrong 
done  the  plaintjff  by  his  unlawful  restraint 

There  is  no  error. 

The  other  Judges  concur. 


HililNOIS  SUPREME  COURT. 

CITY  OF  CHICAGO,  Plff.  in  Err., 

V. 

HERBERT  RIPLEY. 

(249  111.  466,  94  N.  E.  931.)' 

Municipal  corporatton  —  ordinance  — 
lumber  storage  —  reasonableness. 

1.  An  ordinance  forbidding  the  piling  of 

Note.  —  No  other  case  has  been  found  in- 
volving the  validity  of  a  fire  regulation  the 
operation  of  which  is  made  to  depend  upon 
the  time  when  the  particular  structure  or 
place  is  established  with  reference  to  other 
structures. 

As  to  constitutionality  of  a  statute  or 
ordinance  limiting  the  height  of  buildings, 
see  Welch  v.  Swasey,  23  L.ILA.(N.S.)  1160. 
and  note. 

As  to  the  power  of  a  municipality  to  pre- 
scribe fire  limits,  and  to  prohibit  or  con- 
trol the  erection  of  wooden  buildings  there- 
in, see  Olympia  v.  Mann,  12  L.R.A.  150: 
Mt.  Vernon  First  Nat.  Bank  t.  Sarlls,  13 
L.R.A.  481,  and  Evansville  t.  Miller,  3S 
L.R.A.  370,  and  the  notes  thereto. 

And  as  to  power  to  require  removal  or 
to  prohibit  repairs  of  wooden  building  with- 
in fire  limits,  when  damaged  or  partially 
destroyed  by  fire,  see  Davison  v.  Walla 
Walla,  21  UR.A.(N.S.)  '454,  and  note. 
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lumber  for  storage  within  50  feet  of  a  wood- 
en mill  or  manufactory,  or  within  100  feet 
of  a  private  residence,  within  the  fire  limits 
of  the  citj,  18  not  void  for  unreasonable- 
ness. 

Nuisance  —  lumber  yard  —  existing 
buildings  —  discrimination  •—  consti- 
tutionality. 

2.  Making  an  ordinance  forbidding  the 
piling  of  lumber  for  storage  within  a  cer- 
tain distance  of  buildings  on  neighboring 
property  applicable  only  to  buildings  erect- 
ed before  the  establishment  of  the  lumber 
yard  does  not  constitute  an  unconstitution- 
al discrimination  against  the  owners  of 
vacant  property. 

(April  19,  1911.) 

Jj^RROR  to  the  Municipal  Court  of  Chi- 
j  cago  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
a  penalty  for  violation  of  a  municipal  or- 
dinance concerning,  the  storage  of  lumber. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  M.  Scllgman  and  John 
L.  Mclnerney,  with  Mr.  George  H. 
White,  for  plaintiff  in  error: 

In  pursuance  of  the  statutory  power 
granted,  it  was  entirely  discretionary 
whether  the  city  would  wholly  prohibit  the 
piling  of  lumber  within  the  fire  limits  of 
the  city,  or  permit  its  piling  upon  such 
terms  and  conditions  as  the  city  council 
saw  fit  to  impose. 

1  Starr  &  C.  Anno.  Stat.  (Ill,)  p.  715, 
d.  93,  §  1,  art.  5  of  the  cities  and  villageit 
act;  Launder  v.  Chicago,  111  111.  291,  63 
Am.  Rep.  625;  Schwuchow  v.  Chicago,  6^ 
111.  444;  People  ex  rel.  Morrison  v.  Cregier, 
138  111.  401,  28  N.  £.  812;  Harrison  v. 
People,  121  111.  App.  189;  Harrison  v.  Peo- 
ple, 124  111.  App.  519. 

The  ordinance  in  the  case  at  bar  is  not 
unreasonable,  discriminatory,  unconstitu- 
tional, and  void. 

Goodrich  v.  Busse,  247  111.  366,  139  Am. 
St.  Rep.  335,  93  N.  E.  292,  20  A.  &  £.  Ann. 
Cas.  589;  Ay  res  v.  Chicago,  239  111.  237, 
87  N.  E.  1073;  Booth  v.  People,  186  111. 
43,  50  L.R.A.  762,  78  Am.  St.  Rep.  229, 
57  N.'  E.  798;  Hawthorn  v.  People,  109  111. 
302,  50  Am.  Rep.  610;  People  ex  rel.  Lock- 
wood  &  S.  Co.  V.  Grand  Trunk  Western  R. 
Co.  232  111.  292,  83  N.  E.  839;  Chicacro,  R. 
I.  A  P.  R.  Co.  V.  Steckman,  224  111.  500,  79 
N.  E.  602;  North  Chicago  City  R.  Co.  v. 
.  Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Block  V.  Chicago,  239  111.  251,  130  Am.  St. 
Rep.  219,  87  N.  E.  1011;  St.  Louis  v. 
Fischer,  167  Mo.  654,  64  L.R.A.  679,  99  Am. 
St.  Rep.  614,  67  S.  W.  872,  194  U.  S.  370, 
48  L.  ed.  1023.  24  Sup.  Ct.  Rep.  673;  Bar- 
bier  V.  Connolly,  113  U.  S.  27,  28  L.  ed- 
923,  6  Sup.  Ct.  Rep.  357;  Soon  Hing  v. 
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Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5 
Sup.  Ct.  Rep.  730;  SchoUe  v.  State,  90  Md. 
729,  50  LJi.A.  511,  46  Atl.  326;  Ex  parte 
Whitley,  144  Cal.  167,  77  Pac.  879,  1  A.  & 
E.  Ann.  Cas.  13;  Benz  v.  Kremer,  142  Wis. 
1,  26  L.RJL.(N.S.)   842,  125  N.  W.  99. 

Hand,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  debt,  commenced 
in  the  municipal  court  of  Chicago  by  the 
city  of  Chicago  against  Herbert  Ripley,  to 
recover  a  penalty  for  the  violation  of 
§  655  of  the  Revised  Municipal  Code  of 
CJhicago,  as  amended,  for  piling  lumber  for 
the  purpose  of  storage  on  a  lot  in  the  city 
of  Chicago  within  100  feet  of  a  private  resi- 
dence, which  ordinance  reads  as  follows: 
"No  lumber  shall  be  piled  for  the  purpose 
of  storage,  seasoning,  or  drying  the  same, 
'  within  fifty  (50)  feet  of  any  planing  mill 
or  woodworking  manufactory,  nor  within 
one  hundred  (100)  feet  of  any  private  resi- 
dence, unless  the  same  has  been  erected 
since  the  establishment  of  such  yard." 
The  case  was  tried  before  the  court  with- 
out a  jury.  At  the  close  of  the  plaintiff's 
case  the  court  held  as  the  law  of  the  case 
the  following  proposition:  "The  court 
holds  as  a  matter  of  law,  under  the  evi- 
dence in  this  case,  as  shown  by  the  stipu- 
lation of  the  parties  hereto,  that  §  655  of 
the  Revised  Municipal  Code  of  Chicago,  as 
amended,  is  unreasonable,  discriminatory, 
unconstitutional,  and  void," — and  there- 
upon found  the  defendant  not  guilty,  and 
entered  judgment  for  the  defendant.  The 
plaintiff  duly  excepted,  and  the  court  hav- 
ing certified  that  the  validity  of  the  ordi- 
nance upon  which  the  action  was  founded 
was  involved,  and  that  public  interest  re- 
quired that  it  should  be  passed  upon  by 
the  supreme  court,  a  writ  of  error  was  sued 
out  by  the  city  from  this  court  to  review 
said  judgment. 

The  case  was  tried  upon  the  following 
stipulation  of  facts:  (1)  That  the  defend- 
ant, Herbert  Ripley,  prior  to  the  com- 
mencement of  the  above-entitled  cause,  had 
piled  lumber  in  an  inclosed  lot  within  100 
feet  of  a  private  residence,  in  the  fire 
limits  of  the  city  of  Chicago,  for  the  pur- 
pose of  storing  the  same;  (2)  that  said 
lumber  had  been  stored  after  the  erection 
of  said  private  residence,  within  said  dis- 
tance of  100  feet;  (3)  that  said  storage 
has  been,  and  continues  to  be,  without  the 
consent  and  permission  of  the  city  of  Chi- 
cago; (4)  that  there  now  exist  and  are 
maintained  one  or  more  lumber  yards  and 
places  for  the  storage  of  lumber  within 
three  blocks  of  the  place  where  defendant's 
lumber  is  stored;  (5)  that  such  other  places 
for  the  storage  of  lumber  had  been  estab- 
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lished  before  the  erection  of  any  residences 
within  100  feet  of  such  places  of  storage, 
but  residences  are  now  erected  within  such 
distance  of  such  places  of  storage,  and  that 
such  other  places  for  the  storage  of  lumber 
are  being  conducted  and  maintained  under 
license  from  and  with  the  permission  of  the 
city  of  Chicago;  (6)  that  said  defendant, 
Herbert  Ripley,  is  the  owner  in  fee  simple 
of  the  land  upon  which  the  lumber  in-  ques- 
tion is  placed,  and  is  also  the  owner  of 
said  lumber;  (7)  that  said  defendant,  Her- 
bert Ripley,  has  been  prevented  by  the  city 
of  Chicago,  through  its  police,  from  con- 
tinuing the  storage  of  lumber  upon  said 
premises  in  question;  .  .  .  (9)  that 
the  defendant,  Herbert  Ripley,  is  a  citizen, 
resident,  and  taxpayer  of  Chicago,  Coq^ 
county,  Illinois;  (10)  that  many  of  the 
residents  and  property  owners  living  and 
owning  property  near  said  place  where  said 
lumber  is  stored  object  to  and  have  pro- 
tested against  such  storage  of  lumber. 

It  is  provided  by  paragraph  93  of  §  1 
of  article  5  of  the  cities  and  villages  act 
that  the  city  council  shall  have  power  to 
pass  ordinances  *'to  regulate  and  prohibit 
the  keeping  of  any  lumber  yard,  and  the 
placing  or  piling  or  selling  any  lumber, 
timber,  wood,  or  other  combustible  mate- 
rial, within  the  fire  limits  of  the  city." 
Kurd's  Rev.  Stat.  1909,  p.  348.  Under  this 
provision  of  the  statute  the  city  of  Chi- 
cago clearly  had  power  to  pass  the  ordi- 
nance in  question,  and  we  do  not  think  it 
can  be  said  that  the  ordinance  is  unreason- 
able. While  the  ordinance  is  not  limited, 
in  express  terms,  to  the  fire  limits,  the 
stipulation  shows  the  lumber  in  question 
was  stored  within  the  fire  limits  of  the 
city,  and  the  ordinance,  as  applied  to  thi« 
transaction,  is  valid,  although  it  might  be 
otherwise  if  the  lumber  had  been  stored 
outside  the  fire  limits  of  the  city. 

Where  an  ordinance  is  passed  in  pur- 
suance of  an  express  power  granted  by  the 
legislature,  it  cannot  rightfully  be  set  aside 
by  the  courts  because  they  may  deem  it 
unreasonable.  Peoria  v.  Calhoun,  29  111. 
317;  Block  v.  Chicago,  239  HI.  251,  130  Am. 
St.  Rep.  219,  87  N.  E.  1011. 

Nor  do  we  think  it  can  be  said  the  ordi- 
nance is  unconstitutional  and  void  on  the 
ground  that  it  discriminates  between  the 
owners  of  residences  which  were  construct- 
ed before  and  after  the  places  for  piling 
and  storing  lumber  had  been  established. 
It  would  work  a  great  hardship,  in  many 
instances,  to  require  the  owner  of  a  lumber 
yard  to  remove  his  yard  by  reason  of  the 
fact  that  some  lot  owner  had  erected  a 
private  residence  upon  his  lot  within  100 
feet  of  such  lumber  yard;  while,  on  the 
other  hand,  it  would  work  no  wrong  to 
34  L.R.A.(N.S.) 


prevent  a  dealer  in  lumber  from  opening  a 
lumber  yard  or  storing  lumber  within  a 
populous  city  and  within  100  feet  of  pri- 
vate residences  then  standing.  We  think 
the  difference  in  situation  between  vacant 
property  and  property  which  is  built  upon, 
as  residence  property,  is  so  marked  that 
such  difference  may  well  be  a  valid  basis 
upon  which  to  base  legislation  intended  tu 
protect  residence  property  from  fire,  as  was 
plainly  the  object  of  the  ordinance  now 
under  consideration. 

In  Goodrich  v.  Busse,  247  HI.  366,  139 
Am.  St.  Rep.  335,  93  N.  £.  292,  20  A.  & 
E.  Ann.  Cas.  589,  the  validity  of  an  ordi- 
nance of  the  city  of  Chicago  which  forbade 
hawkers  and  peddlers  from  crying  their 
wares  upon  the  public  streets,  which  ex 
cepted  from  the  operation  of  the  ordinance 
amusement  grounds,  parks,  halls,  and  other 
duly  licensed  public  places,  was  attacked 
as  discriminatory  legislation.  The  ordi- 
nance was,  however,  sustained  on  the 
ground  that  there  was  such  a  difference  in 
the  uses  to  which  the  streets  of  the  citv 
were  devoted  and  the  uses  to  which  the 
enumerated  public  places  of  amusement 
were  set  apart  as  to  form  a  valid  classifi- 
cation for  legislation  of  the  kind  then  un- 
der consideration;  and  in  St.  Louis  v. 
Fischer,  167  Mo.  654,  64  L.R.A.  679,  99  Am. 
St.  Rep.  614,  67  S.  W.  872,  the  court  had 
under  consideration  the  validity  of  an  or- 
dinance providing  that  no  dairy  or  cow 
stable  should  be  established,  and  no  dairv 
or  cow  stable  not  in  operation  at  the  time 
of  the  passage  of  the  ordinance  should  be 
maintained,  in  the  city  without  permission 
from  the  municipal  assembly.  The  ordi- 
nance was  sustained,  although  it  did  not 
apply  to  a  dairy  or  cow  stable  that  was  in 
operation  at  the  time  the  ordinance  went 
into  effect. 

We  are  of  the  opinion  that  the  ordinance 
in  question  is  a  valid  exercise  of  the  police 
power,  and  that  its  enactment  was  author- 
iised  by  the  statute. 

The  judgment  of  the  Municipal  Court  will 
be  reversed,  and  the  case  will  be  remanded 
to  that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 


IDAHO   SUPREME  COURT. 

W.  S.  McCORNICK,   Respt., 

V. 

M.  SHAUGHNESSY,  et  al.,  Appts., 
(19  Idaho,  465,  114  Pac.  22.) 

Appeal  —  death  of  party  —  effect. 

1.  Where  a  party  to  an  action  dies  be- 
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fore  an  appeal  is  taken,  the  attorney  tv-ho 
represented  such  party  has  no  power  or 
authority  to  prosecute  an  appeal  until  a 
substitution  of  a  legal  representative  is 
had;  and  an  appeal  prosecuted  in  the  name 
of  such  deceased  party  without  substitu- 
tion will  be  dismissed  lor  want  of  jurisdic- 
tion in  the  appellate  court  to  consider  the 
same. 

Attorney  —  death  of  client  —  effect. 

2.  Where  a  party  to  an  action  dies  after 
judgment,  the  agency  and  authority  of  his 
attorney  is  at  once  terminated,  and  the  at- 
torney must  obtain  his  employment  and  au- 
thority from  a  legal  representative  of  the 
estate  of  such  deceased  person,  before  he 
can  prosecute  an  appeal  in  the  case. 


(March  4,   1911.) 


APPEAL  by  defendants  from  a  judg- 
ment of  the  District  Court  for  Blaine 
County  in  favor  of  plaintiff  in  an  action 
in  which  defendant  M.  Shaughnessy  died 
before  service  of  notice  of  appeal  by  his 
attorneys.     Appeal   dismissed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Mr.  Lynn  F.  Clinton  for  appellants. 

Messrs.  Henderson,  Pierce,  Critchlow, 
&  Barrette  and  Sallivan  &  Sullivan  for 
respondent. 

Allshle,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  against  "M. 
Shaughnessy,  personally,  and  as  executor 
and    trustee    under    the    will    of    Eudora 


Note.-^CHenVs  death  as  affecting  at- 
torney's authority  to  proceed  with 
suit. 

It  seems  to  be  well  settled  that  the  death 
of  a  party  to  a  suit  terminates  the  author- 
ity of  his  attorney  to  further  prosecute  the 
suit.  Gleason  v.  Dodd,  4  Met.  333;  Kelley 
V.  Riley,  106  Mass.  339,  8  Am.  Rep.  336; 
Courser  v.  Jackson,  159  Mich.  119,  123  N. 
W.  604 ;  State  ex  rel.  Hickey  v.  District  Ct. 
42  Mont.  496,  113  Pac.  472;  Beach  v. 
Gregory,  2  Abb.  Pr.  203;  Austin  v.  Mon- 
roe, 4  Lans.  67;  Teter  v.  Irwin,  —  W.  Va. 
— ,  71  S.  E.  115;  Bpurguinon  v.  Boudous- 
quie,  3  La.  526  (death  just  before  new 
trial  for  which  case  had  been  remanded)  ; 
Prior  v.  Kiso,  96  Mo.  303,  9  S.  W.  898 
(death  while  suit  pending  on  writ  of  er- 
ror ) . 

At  least,  in  the  absence  of  any  special 
contract  of  employment,  such  as  a  specific 
contract  to  conduct  the  suit  to  judgment, 
or  some  agreement  upon  a  fee  for  the  en- 
tire case.  Avery  v.  Jacob,  27  Jones  &  S. 
685,  15  N.  Y.  Supp.  564;  Stark  v.  Hart, 
22  Tex.  Civ.  App.  543,  55  S.  W.  378;  Wells 
V.  Foss,  81  Vt.  15,  69  Atl.  155. 

And  notice  to  an  attorney,  after  the 
death  of  his  client,  of  a  motion  by  the  oth- 
er party  for  an  order  continuing  the  action 
against  infant  heirs  at  law  of  the  deceased 
party,  is  accordingly  ineffectual.  Putnam 
V.  Van  Buren,  7  How.  Pr.  31. 

So,  the  death  of  a  defendant  of  a  suit 
in  equity,  after  the  preparation  and  veri- 
fication of  an  answer  to  the  bill,  but  be- 
fore it  is  filed  as  required,  revokes  the 
power  of  his  solicitor,  and  the  latter  has 
no  authority  thereafter  to  file  the  answer. 
Giles  V.  Eaton,  54  Me.  186. 

And  the  death  of  a  party  to  a  suit,  in- 
termediate the  hearing  and  the  decision  of 
a  motion  therein,  terminates  his  attorney's 
authority  to  give  notice  of  the  order  en- 
tered upon  the  motion.  Anderson  v.  An- 
derson,  20   Wend.    585. 

Likewi.se,  the  death  of  a  party  to  an  ac- 
tion, after  trial,  but  before  a  decision,  ter- 
minates the  authority  of  his  attorney,  and 
the  service  of  any  papers  in  the  action  up-  | 
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on  him  thereafter  is  of  no  effect.    Adams  v. 
Nellis,  59  How.  Pr.  385. 

And  the  death  of  the  relatrix  in  a  prose- 
cution for  bastardy,  after  she  has  received 
full  satisfaction  from  the  defendant,  puts 
an  end  to  any  power  which  her  attorney 
had  to  move  that  an  entry  required  by 
statute  for  a  dismissal  be  made  of  record, 
of  an  admission  on  her  part  that  provi- 
sion for  tlie  maintenance  of  the  child  had 
been  made  to  her  satisfaction.  Harness  v. 
State,   57    Ind.   1. 

The  death  of  a  party  to  an  action  after 
verdict  in  his  favor  terminates  his  attor- 
ney's authority,  and  the  latter  cannot  legal- 
ly receive  notice  of  intention  to  move  for 
a  new  trial  or  of  appeal.  Judson  v.  Love, 
35  Cal.  463. 

And  the  death  of  a  party  to  an  action, 
after  a  verdict  in  his  favor,  but  before  the 
entry  of  judgment  thereon,  revokes,  his  at- 
torney's authority  to  remit  a  part  of  the 
verdict  (Bundles  v.  Jone3,  3  Ind.  35); 
though  it  has  been  held  not  to  deprive  his 
attorljey  of  authority  to  notice  lor  argu- 
ment a  motion  made  by  the  adverse  party 
for  a  new  trial  (Springsted  v.  Jayne,  4 
Cow.  423). 

And  the  attorney  for  a  party  to  an  ac- 
tion has  no  authority,  after  the  death  of 
his  client  to  consent  to  a  revival  of  the  suit 
(Clark  y.  Parish,  1  Bibb,  547);  or  to  ad- 
mit a  mistake  in  rendering  judgment  for  a 
larger  sum  than  was  due,  and  consent  to 
its  correction  (Cook  v.  Parham,  63  Ala. 
456)  ;  or  to  apply  for  and  obtain  an  order 
allowing  him  to  supply  a  defect  in  the 
judgment  roll  (Lapaugh  v.  Wilson,  43  Hun, 
619). 

Although  an  action  entirely  abates  upon 
the  death  of  a  party  thereto,  who  has  paid 
money  into  court  pursuant  to  an  order 
made  in  the  action,  his  attorney  has  no 
authority  thereafter  to  obtain  the  payment 
of  the  money  out  of  court  to  himself. 
Palmer  v.  ReifTenstein,  1  Mann.  &  G.  94. 

And  the  death  of  a  party  to  an  action, 
after  a  judgment  in  his  favor,  terminates 
the  authority  of  his  attorney  of  record  to 
collect  the  judgment  (Turnan  v.  Temke, 
84   111.   286;    Clark   v.   Richards,   3  £.   D. 
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Shaughnessj,  deceased,  Philip  S.  Shaugh- 
nepsy,  Walter  D.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Van  Horn/'  as  defendants. 
Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  thereafter  the  attorneys  who 
had  represented  the  defendants  in  the  trial 
of  the  ease  signed,  served,  and  filed  a  notice 
of  appeal  in  which  they  say  that,  ''the 
defendant  M.  Shaughnessy,  as  executor  and 
trustee  under  the  will  of  Eudora  Shaugh- 
nessy, Walter  D.  Shaughnessy,  and  Eudora 
B.  Shaughnessy  Van  Horn,  hereby  appeal 
to  the  supreme  court,"  etc.,  from  the  judg- 
ment. This  notice  of  appeal  was  served  and 
filed  August  9,  1910. 

The  findings  of  fact,  conclusions  of  law, 
and  judgment  in  the  case  were  signed  by 
the  trial  judge  on  the  22d  day  of  July, 
1910,  and  were  ordered  filed  nunc  pro  tunc 
as  of  November  8,  1909,  the  date  on  which 
the  case  was  finally  submitted  to  the  court 
for  decision.  In  the  findings  is  the  follow- 
ing recital:  "That  heretofore,  but  subse- 
quent to  the  hearing  upon  this  cause,  and 
subsequent  to  the  date  upon  which  this 
cause  was  submitted  to  the  court  for  adjudi- 
cation, the  defendant  M.  Shaughnessy  died." 
The  foregoing  finding  is  followed  by  an 
order  that  the  findings  and  judgment  should 


be  filed  nunc  pro  tune  as  of  the  date  on 
which  the  case  was  submitted,  November  8, 
1909.  So  far  as  the  record  shows,  no  ad- 
ministrator has  ever  been  appointed  to 
represent  the  estate  of  M.  Shaughnessy, 
and  no  substitution  whatever  has  ever  been 
made  in  the  case. 

The  first  question  with  which  we  are  con- 
fronted is  the  power  or  authority  of  the 
attorneys  who  represented  the  Shaughnes- 
sys  on  the  trial  of  this  case,  to  take  an 
appeal  for  or  on  behalf  of  M.  Shaughnessy, 
personally,  or  "as  executor  or  trustee  for 
the  estate  of  Eudora  Shaughnessy,  de- 
ceased." 

It  is  contended  by  respondent  that  upon 
the  death  of  the  client,  M.  Shaughnessy,  the 
authority  of  the  attorneys  ceased,  and  that 
they  had  no  further  power  or  authority  to 
appear  or  take  any  action  in  the  case.  Sub- 
stantially the  same  question  here  presented 
confronted  this  court  in  Coffin  t.  Edging- 
ton,  2  Idaho,  627,  23  Pac.  80.  In  that  case 
the  plaintiffs  obtained  a  judgment  against 
several  defendants,  and  prior  to  the  prose- 
cution of  the  appeal  one  of  the  defendants 
died.  No  substitution  was  made,  and  the 
estate  of  the  deceased  defendant  was  not 
represented  in  any  way  on  the  appeal.    The 


Smith,  89),  even  if  it  is  a  judgment  in 
favor  of  the  defendant,  and  against  the 
plaintiff  for  costs  alone, — in  the  absence  of 
any  special  contract  between  the  defendant 
and  his  attorney  governing  their  relation 
(Wells  V.  Fobs,  81  Vt.  16,  69  Atl.  156)  ; 
or  to  institute  proceedings  supplementary 
to  execution  (Amore  v.  La  Motne,  6  Abb. 
N.  C.  146). 

And  the  death  of  a  party  to  an  action, 
after  judgment  in  his  favor  and  while  an 
execution  issued  thereon  is  in  the  hands  of 
a  sheriff,  revokes  the  authority  of  the  de- 
ceased party's  attorney  to  receive  payment 
from  the  sheriff.  Risley  v.  Fellows,  10 
111.  631. 

But  in  Lachenmeyer  v.  Lachenmeyer,  65 
How.  Pr.  422,  it  was  held  that  the  death  of 
the  plaintiff  in  a  divorce  action,  before 
trial,  but  after  the  dismissal  of  an  appeal 
by  the  defendant  from  an  order  afiirming 
an  order  denying  a  motion  to  vacate  an 
order  upon  which  he  had  been  arrested  in 
the  action,  does  not  cut  off  her  attorney's 
right  to  issue  execution  for  the  collection 
of  the  costs  and  disbursements  allowed  on 
the  proceedings  had  in  the  action,  where 
he  has  himself  rendered  all  the  services 
and  made  all  the  disbursements. 

The  attorney  for  a  party  to  an  action 
has  no  authority,  after  the  death  of  his 
client,  to  take  part  in  settling  a  bill  of 
exceptions  (Courser  v.  Jackson,  159  Mich. 
119,  123  N.  W.  604)  ;  or  to  take  an  appeal 
(Stith  v.  Winbush,  3  La.  442),  or  to  file 
an  appeal  bond  upon  an  appeal  taken  be- 
fore the  death  of  his  client  (Graham  v. 
Hendricks,  24  La.  Ann.  477). 

And  notice  of  appeal  given  by  the  at- 
34  L.R.A.(N.S.) 


torney  after  the  death  of  his  client  is  in- 
effectual. Deiter  v.  Kiser,  158  Cal.  259, 
110  Pac.  921;  Coffin  v.  Edgiugton,  2  Idaho, 
627,   23   Pac.   80. 

Likewise,  the  service  of  a  notice  of  ap- 
peal (Pedlar  v.  Stroud,  116  Cal.  461,  48 
Pac.  371;  Re  Turner,  139  Cal.  85,  72  Pac. 
718;  Bell  v.  San  Francisco  Sav.  Union,  153 
Cal.  64,  94  Pac.  225),  or  the  service  of  a 
citation  in  errdr  (Cisna  v.  Beach,  15  Ohio 
300,  45  Am.  Dec.  576),  or  of  notice  of  the 
argument  of  an  appeal  (Warren  v.  Eddy, 
13  Abb.  Pr.  30),  upon  an  attorney  after 
the  death  of  his  client,  is  entirely  ineffect- 
ual,— ^the  attorney's  authority  haviug  been 
terminated  by  his  client's  death. 

So,  the  service  of  a  notice  of  appeal  up- 
on an  attorney,  and  his  acknowledgment 
of  such  service,  after  the  death  of  his  client, 
does  not  bind  the  personal  representative;) 
subsequently  appointed.  Moyle  v.  Landers. 
78  Cal.  99,  12  Am.  St.  Rep.  22,  20  Pac, 
241. 

And  an  attorney  for  a  party  to  an  ac- 
tion, after  the  death  of  his  client  pending 
an  appeal  by  the  adverse  party,  and  after 
the  substitution  of  his  client's  adminis- 
trator upon  motion  of  the  appellant,  has 
no  authority,  without  having  been  retained 
by  the  administrator,  to  receive  and  admit 
service  of  notice  of  a  further  appeal.  Holt 
V.  Idleman,  34  Or.  114,  64  Pac.  279. 

In  Chicago,  R.  I.  A  P.  R.  Co.  v.  Wood- 
son, 110  Mo.  App.  208,  86  S.  W.  105,  it 
was  held  that  tne  attorney  for  the  plain- 
tiff in  an  action  has  no  authority,  after  the 
death  of  his  client  pending  an  anpeal  by 
the  defendant,  to  suggest  the  deatn  of  bis 
client,   and  thereby  set  running  a  special 
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oourt,  after  stating  the  facts,  said:  "The 
question  presented  is  as  follows:  Has  this 
court  jurisdiction  to  hear  and  determine 
this  appeal,  in  view  of  the  fact  that  all  of 
the  proceedings  taken  and  bad  on  the  appeal 
were  subsequent  to  the  death  of  said  de- 
fendant Lewis?  We  think  not.''  After 
quoting  from  several  authorities,  the  court 
added:  '*It  is  evident,  therefore,  that  no 
proceedings  can  be  had  in  this  court  affect- 
ing the  interests  of  the  representatives  of 
the  deceased  defendant.  The  next  question 
is:  Could  an  appeal  be  taken  by  the  de- 
fendants  in  this  case  before  a  substitution 
was  made?  It  would  seem  to  be  impossible. 
The  judgment  rendered  against  defendants 
was  joint  and  several  in  its  character.  No 
decision  of  this  court  can  be  rendered  affect- 
ing one  of  the  defendants  without  affecting 
all.  This  fact  makes  them  adverse  parties, 
within  the  statute." 

The  opinion  in  the  CoiBn-Edgington  Case 
cites  and  quotes  with  approval  from  the 
following  authorities:  Judson  v.  Love,  35 
Cal.  467;  Sheldon  v.  Dalton,  57  Cal.  19; 
and  Warren  v.  Eddy,  13  Abb.  Pr.  30.  All 
of  these  cases  are  in  point,  and  hold  to  the 
same  effect  as  the  principal  case.  In  War- 
ren V.  Eddy,  the  court,  in  speaking  of  the 


authority  of  the  attorney  to  further  act  in 
the  case  after  the  death  of  his  client,  said: 
'*At  the  time  of  the  service  of  the  notice, 
J.  W.  Culver  could  not  act  for  a  dead  man, 
and  he  had  no  authority  to  act  for  or  rep- 
resent his  estate.  The  order  of  the  general 
term  for  affirmance  by  default  founded  on 
such  notice  was  therefore  irregular,  inas- 
much as  it  was  made  without  notice  to  any- 
one representing  the  estate  of  Daniel  F. 
Eddy.  .  .  .  His  former  attorney  could 
not  give  a  notice  of  motion  for  new  trial 
or  of  appeal  that  would  be  effectual,  for 
he  had  ceased  to  have  any  authority  in  the 
matter.  If  he  has  no  authority  to  give  such 
notice,  he  has  none  to  receive  one,  or  act 
upon  it  in  the  further  stages  of  the  proceed- 
ings, when  it  is  received.  He  has  become 
a  stranger  to  the  .proceedings."  See  also 
Spelling,  New  Tr.  k  App.  Pr.  §  706. 

In  the  case  at  bar,  the  attorneys  for 
Shaughnessy  had  notice  of  the  death  of 
their  client.  If  they  did  not  know  it  from 
other  sources,  they  received  the  notice  upon 
the  filing  of  the  findings  and  judgment,  be- 
cause the  court  had  recited  the  fact  of  the 
death  of  their  client  in  his  findings  of  fact. 
This  was  notice  to  the  attorneys  and  to 
everyone  else  tiiat  the  authority  of  the  at- 


statute  of  limitations  requiring  the  repre- 
sentatives of  a  deceased  party  to  be  made 
parties  at  or  before  the  third  term  after 
suggestion  of  his  death. 

But  in  Maury  v.  Fitaswater,  88  Fed.  768, 
the  heirs  of  a  deceased  party  defendant 
to  an  ejectment  suit  were  held  bound  by 
the  action  of  the  latter's  attorney  in  sug- 
gesting his  client's  death,  waiving  process 
against  the  heirs,  agreeing  to  appear  and 
plead  for  them,  and  obtaining  a  revival'  of 
the  suit  against  them. 

And  where  the  respondent  in  an  action 
has  died  pending  an  appeal,  his  attornev, 
who  is  also  acting  as  attorney  for  the  duly 
appointed  and  qualified  executors  of  the 
deceased  party,  is  authorized  to  move  to 
dismiss  the  appeal  for  a  failure  of  the  ap- 
pellant to  file  the  transcript  within  the 
proper  time,  although  the  executors  have 
note  yet  been  substituted  as  parties  to  the 
suit.  Whartenby  v.  Reay,  92  Cal.  74,  28 
Pac.  56. 

In  Price  v.  Haeberle,  25  Mo.  App.  201, 
it  was  held  that  the  death  of  the  plain- 
tiff in  an  action  does  not  terminate  his  at- 
torney's authority  to  proceed  with  the  suit, 
under  a  contract  whereby  the  attorney  un- 
dertook, for  a  wholly  contingent  compensa- 
tion, to  prosecute  the  suit  to  recover  cer- 
tain damages  sustained  by  the  plaintiff. 

But  even  under  a  contract  to  prosecute 
a  suit  for  a  contingent  fee,  it  has  been  held 
that  the  duties  and  authority  of  the  attor- 
ney terminate  with  the  death  of  his  client. 
Campbell  v.  Kincaid,  3  T.  B.  Mon.  68. 

And  so,  where  the  plaintiff  in  an  action 
has  died  pending  proceedings  in  error  to 
34  L.R.A.(N.S.) 


reverse  a  judgment  in  his  favor,  his  attor- 
iieys  have  no  authority,  after  the  affirm- 
ance of  the  judgment,  to  collect  the  amount 
thereof  from  the  defendant,  although  they 
were  employed  under  a  contract  providing 
that  they  were  to  have  for  their  services 
one  half  of  the  sum  recovered,  and  nothing 
if  there  was  no  recovery.  Villhauer  v. 
Toledo,  32  Ohio  L.  J.  154. 

But  while  the  authority  of  an  attorney 
to  proceed  with  a  suit  is  terminated  by 
the  death  of  his  client,  a  judgment  of  dis- 
missal entered  on  motion  of  such  attor- 
ney after  the  death  of  his  client,  while  ex- 
ceptions were  pending  to  the  report  of  a 
referee  appointed  after  an  interlocutory  de- 
cree to  take  an  accounting  between  the  par- 
ties, is  only  voidable,  and  not  void  or  open 
to  collateral  attack.  State  ex  rel.  Potter 
V.  Riley,  219  Mo.  667,  118  S.  W.  647. 

And  in  Wilson  v.  Smith,  22  Gratt  493, 
it  was  held  that  where  the  plaintiff  in  a 
partition  suit  died  before  the  making  of 
any  decree  therein,  leaving  a  widow  and 
an  only  child  and  heir,  and  the  suit  was 
revived  in  the  names  of  the  deceased  plain- 
tiff's administrators,  heir,  and  widow,  and 
the  property  was  sold  by  consent  of  the 
original  counsel  in  the  suit,  and  the  sale 
confirmed  by  the  court,  in  a  subsequent 
suit  by  the  widow  and  heir  to  set  aside  the 
sale,  the  authority  of  the  counsel  employed 
by  the  original  plaintiff  in  the  partition 
suit,  to  act  for  the  plaintiffs  in  the  suit 
after  it  was  revived,  and  to  consent  to  the 
sale,  must  be  presumed  to  have  existed,  in 
the  absence  of  evidence  to  show  that  it  was 
determined.  A.  C.  W. 
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torneys  to  represent  Sliaughnessy  had  ended, 
and  that  if  they  appeared  further  in  the 
case  they  must  do  so  under  other  employ- 
ment. After  taking  thia  appeal,  it  aeema 
that  the  attorneys  who  had  given  the  no- 
tice of  appeal,  and  who  had  tried  the  case, 
took  no  further  part  in  the  proceedings  and 
apparently  retired  from  the  case.  The  case 
is  prosecuted  in  this  court  hy  an  attorney 
who  did  not  appear  in  the  trial  court,  and 
had  no  connection  with  the  case  prior  to 
the  death  of  Shaughnessy.  The  attorney 
is  the  agent  of  his  client  for  a  special  pur- 
pose. When  he  is  employed  to  represent 
the  client  in  the  prosecution  or  defense  of 
an  action,  he  has  the  implied  authority  nec- 
essary to  enable  him  to  do  all  things  whicC 
may  he  requisite  to  the  protection  of  the 
interests  of  his  client.  When  the  client 
dies,  the  agency  of  the  attorney  ceases. 
Pedlar  t.  Stroud,  116  Cal.  462,  48  Pac.  371. 
For  the  purposes  of  that  particular  case, 
he  is  an  attorney  without  a  client,  and,  if 
he  would  appeal  in  the  case,  he  must  call 
the  matter  to  the  attention  of  the  court, 
and  have  a  substitution  of  the  name  of 
someone  who  may  have  the  power  and  au- 
thority to  represent  the  estate  of  the  de- 
ceased litigant.  This  is  necessary  and  eb- 
sential  in  order  to  protect  the  interests 
both  of  the  estate  of  the  deceased  party 
and  of  the  adversary  parties.  The  adverse 
party  has  a  right  to  know  that  any  action 
he  may  take  will  be  binding  and  conclusive 
against  the  estate  of  the  deceased.  In  this 
case  no  appeal  could  be  prosecuted  in  the 
name  of  Shaughnessy,  neither  could  notice 
of  appeal  be  served  on  Shaughnessy. 

For  these  reasons,  this  appeal  must  be 
dismissed.  This  court  has  not  acquired 
jurisdiction  to  further  consider  the  case. 
Costs  awarded  to  respondent. 

SnlliTan,  J.,  and  Badge,  District  Judge, 
concur. 


HjIjINois  supreme  court. 

JOSEPH  CUNAT  et  al. 

V. 

SUPREME  TRIBE  OF  BEN  HUR,  Plff.  in 

Err. 

(240  111.  448,  94  N.  E.  926.) 

Insurance  —  Ineligtble     beneficiary  — 
effect. 

1.  The  naming  of  an  ineligible  person  as 
beneficiary  in  an  application  for  a  mutual 
benefit  certificate  does  not  render  the  cer- 
tificate void. 

Same  —  eligible  person  —  right  to  en- 
tire fund. 

2.  Fa i hire  to  apportion  the  proceeds  of 
a  benefit  certificate  between  the  beneficiaries 
34  L.R.A.(N.S.) 


entitles   one   to   the   entire   sum   upon  the 
other  proving  ineligible. 

Same  •—  nomination  of  beneficiary  — 
relationship  —  warranty. 

3.  A  statement  of  relationship  in  a  nomi- 
nation of  beneficiary  of  a  mutual  benefit 
certificate  is  not  a  warranty  which  will 
avoid  the  certificate  in  case  the  relation- 
ship proves  to  be  imtrue. 

Appeal  •—  question  as  to  parties  plain- 
tiff. 

4.  The  question  of  the  effect  of  the  join- 
der of  an  ineligible  beneficiary  in  a  suit 
on  a  mutual  benefit  certificate  cannot  be 
raised  for  the  first  time  on  appeal. 

(April  19,  1911.) 

ERROR  to  the  Appellate  Court,  First 
District,  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Municipal  Court  of 
Chicago  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  mutual  benefit  certificate.  Af- 
firmed. 

Statement  by  Hand,  J.: 

This  was  an  action  commenced  in  the 
municipal  court  of  Chicago  by  Joseph  Cu- 
nat  and  Mary  Cunat,  the  defendants  in 
error,  against  the  Supreme  Tribe  of  Ben 
Hur,  the  plaintiff  in  error,  a  fraternal  bene- 
ficiary association,  upon  a  benefit  certifi- 
cate issued  by  the  plaintiff  in  error  upon 
the  life  of  Katherine  Hubicka  for  the  sum 
of  $1,400,  in  which  Joseph  Cunat  and  Mary 
Cunat  were  named  as  beneficiaries.  The 
case  was  tried  before  the  court  without  a 

Note,  —  Effect  of  joining  ineligihle  with 
eligible  beneficiary  in  benefit  certifi' 
cote. 

The  authorities  are  unanimous  in  their 
support  of  the  conclusion  reached  in  the 
above  decision,  that  the  joining  of  an  in- 
eligible person  with  an  eligible  one  as 
beneficiary  in  a  mutual  benefit  certificate 
does  not  render  the  certificate  void.  Nor- 
wegian Old  People's  Home  Soc.  v.  Wilson, 
176  111.  04,  52  N.  £.  41,  affirming  73  HI. 
App.  287 ;  Grimme  v.  Grimme,  198  III.  265. 64 
N;  £.  1088,  affirming  101  111.  App.  389; 
Caudell  v.  Woodward,  96  Ky.  646,  29  S. 
W.  614;  Beard  v.  Sharp,  100  Ky.  606,  38 
S.  W.  1057;  Roberts  v.  Grand  Lodge,  A. 
O.  U.  W.  33  Misc.  530,  68  N.  Y.  Supp.  949, 
reversed  in  60  App.  Div.  259,  70  N.  Y.  Supp. 
57,  on  the  ground  that,  as  the  beneficiary 
was  eligible  when  the  certificate  first  is- 
sued, a  subsequent  change  in  the  associa- 
tion's by-laws  did  not  affect  her  rights. 

The  certificate  being  a  valid  claim  against 
the  insurer,  though  a  portion  of  the  in- 
surance fund  is  allotted  to  an  ineligible 
beneficiary,  the  question  then  arises.  What 
shall  be  done  with  that  portion  of  the  pro- 
ceeds? and  it  may  be  laid  down  as  a  gen- 
oral  rule  of  law  that  such  sum  will  be 
awarded   to  those   persons   who,   under  tin* 
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jury,  and  a  judgment  was  rendered  in  favor 
of  the  defendants  in  error  for  the  sum  of 
$1,522.50,  which  has  been  affirmed  by  the 
appellate  court  for  the  first  district,  and 
the  record  has  been  removed  into  this  court 
for  further  review  by  writ  of  certiorari. 

The  plaintiff  in  error  was  organized  un- 
der the  laws  of  the  state  of  Indiana,  and  U 
licensed  to  do  business  in  this  state,  and  is 
authorized  to  pay  death  benefits  to  the 
families,  heirs,  blood  relatives,  affianced 
husbands,  and  affianced  wives  of,  or  per- 
sons dependent  upon,  its  members.  In  the 
application  the  insured  stated  Joseph  and 
Mary  Cunat  bore  to  her  the  "relationship 
of  cousins."  It  appeared  from  the  stipula- 
tion of  the  parties  that  Joseph  Cunat  and 
Mary  Cunat  were  husband  and  wife;  that 
Mary  Cunat  was  a  cousin  of  -the  insured, 
but  that  Joseph  Cunat  was  not  related  to 
her;  and  it  was  conceded  by  the  defendant.* 
in  error  that  Joseph  Cunat  was  not  eligi- 
ble as  a  beneficiary,  and  not  entitled  to  any 
part  of  the  money  agreed  to  be  paid  under 
the  beneficiary  certificate  issued  to  the  in- 
sured. Katherine  Hubicka  died  March  15, 
1907.  Propositions  of  law  were  submitted, 
some  of  which  were  held  and  others  re- 
fused. 

Mr.  Benjamin  Crane,  with  Messrs. 
Mnnn  A  Miller  and  Arthur  J.  DonoTan, 

for  plaintiff  in  error: 

I'he  act  of  the  defendant  in  issuing  the 
benefit  certificate  payable  to  said  Joseph 
Cunat  was  ultra  vires  and  void,  at  least, 
as  to  him. 

Alexander  ▼.  Parker,  144  111.  355,  19 
L.R.A.  187,  33  N.  E.  183;  Murphy  v. 
Nowak,  223  111.  301,  7  L.R.A.(N.S.)  393,  79 
N.  E.  112;  Grimme  v.  Grimme,  101  111.  App. 
389,  affirmed  in  198  111.  265,  64  N.  £.  1088; 


Palmer  v.  Welch,  132  111.  141,  23  N.  E.  412; 
Gray  v.  Sovereign  Camp,  W.  W.  47  Tex. 
Civ.  App.  609,  106  S.  W.  176. 

Defendant  is  not  estopped  from  insisting 
that  Joseph  Cunat  is  precluded  from  claim- 
ing any  portion  of  the  fund. 

Steele  v.  Fraternal  Tribunes,  215  111.  100, 
106  Am.  St.  Rep.  160,  74  N.  E.  121;  Mc- 
Cartney V.  Supreme  Tent  K.  0.  T.  M.  132 
111.  App.  15;  National  Home  Bldg.  &  L. 
Asso.  V.  Home  Sav.  Bank,  181  111.  35,  64 
L.R.A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619. 

Since  one  of  the  beneficiaries  is  ineligible, 
the  entire  designation  fails. 

Flannery  v.  Gleason,  133  111.  App.  398; 
9  Cyc.  Law  Sl  Proc.  p.  659;  Parsons,  Contr. 
13. 

Where  a  promise  is  made  to  several 
jointly,  they  are  entitled  jointly,  and  not 
separately. 

9  Cyc.  Law  Sl  Proc.  p.  655;  Archer  v. 
Bogue,  4  111.  526;  Beach  v.  Hotchkiss,  2 
Conn.  697;  Ailing  v.  Woodruff,  16  La.  Ann. 
6;  Moody  V.  Sewall,  14  Me.  205;  Capen  v. 
Barrows,  1  Gray,  376;  Slaughter  v.  Daven- 
port, 151  Mo.  26,  51  S.  W.  471;  Henry  v. 
Mt.  Pleasant  Twp.  70  Mo.  500;  Rainey  v. 
Smizer,  28  Mo.  310;  Willoughby  v.  Wil- 
loughby,  5  N.  H.  244;  Angus  ▼.  Robinson, 
59  Vt.  585,  59  Am.  Rep.  758,  8  Atl.  497; 
Douthart  v.  Congdon,  197  111.  349,  90  Am. 
St.  Rep.  167,  64  N.  E.  348;  Pond  v.  Sheean, 
132  111.  312,  8  L.R.A.  414,  23  N.  E.  1018; 
Leavitt  v.  Palmer,  3  N.  Y.  19,  51  Am.  Dec. 
333;  Thayer  v.  Rock,  13  Wend.  53:  Craw- 
ford ▼.  Morrell,  8  Johns.  253;  Burlington, 
C.  R.  &  M.  R.  Co.  V.  Northwestern  Fuel  Co. 
31  Fed.  652;  More  ▼.  Bonnet,  40  Cal.  251, 
6  Am.  Rep.  621. 

Mary  Cunat  cannot  take  the  whole  fund 


rules  of  the  insurer,  are  eligible  as  bene- 
lieiaries. 

In  Norwegian  Old  People's  Home  Soc.  v. 
Wilson,  170  111.  94,  52  N.  E.  41,  affirming 
73  111.  App.  287,  set  forth  in  Cunat  v.  Su- 
preme Tribe,  B.  H.,  the  amount  of  a  bene- 
fit certificate  which,  by  the  terms  thereof, 
was  payable  to  an  ineligible  beneficiary,  wa^ 
decreed*  to  be  paid  to  an  only  child  and 
heir  of  the  assured,  by  reason  of  a  consti- 
tutional provision  of  the  insurer  that  when 
the  beneficiary  named,  by  operation  of  law 
or  otherwise,  'was  unable  to  take,  then  such 
fund  should  be  payable  to  the  heirs  at  law 
of  such  deceased  member. 

In  the  cases  following,  the  insured  was 
restricted  in  his  choice  of  beneficiaries  to 
members  of  his  family  or  those  dependent 
upon  him. 

In  Grimme  ▼.  Grimme,  198  111.  265,  64 
N.  E.  1088,  affirming  101  111.  App.  180  (also 
cited  in  Cunat  t.  Supreme  Tribe  B.  H.), 
the  share  of  the  insurance  fund  designated 
to  be  paid  to  the  ineligible  beneficiary  was 
34  L.R.A.(N.8.) 


awarded  to  the  other  'beneficiary,  the  de- 
ceased member's  widow. 

And  in  Caudell  v.  Woodward,  06  Ky.  646, 
29  S.  W.  614,  where  the  ineligible  bene- 
ficiary was  joined  with  the  son  and  only 
child  of  the  member,  the  son  was  held  to 
be  entitled  to  the  whole  of  the  fund. 

And  the  case  last  cited  was  followed  in 
Beard  v.  Sharp.  100  Ky.  606,  38  8.  W. 
1057,  where  it  appeared  that  the  insurance 
fund  was  paid  in  accordance  with  the  pro- 
visions of  the  certificate,  one  half  to  a  son 
of  the  deceased  and  the  other  half  to  an  en- 
tire stranger,  named  as  beneficiary,  and  the 
son  was  permitted  to  recover  from  the  in- 
eligible beneficiary  the  amount  paid  him. 

And  in  Roberts  v.  Grand  Lodge,  A.  O. 
U.  W.  33  Misc.  636,  68  N.  Y.  Supp.  ^49, 
one  half^  of  the  proceeds  of  a  benefit  cer- 
tificate 'allotted  therein  to  "a  friend"  was 
awarded  to  the  widow  of  the  deceased  mem- 
ber, though  the  other  beneficiary  named  in 
the  certificate  was  the  deceased's  daughter. 

J.  A.  C* 
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as  a  Joint  promisee  Qnder  the  doctrine  of 
fiurviyorship. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  555; 
Blanton  t.  Mayes,  58  Tex.  422. 

Where  the  certificate  is  payable  to  two 
or  more  beneficiaries,  without  specifying 
the  amount  each  is  to  take,  they  take  in 
equal  shares. 

Sauerbier  v.  Union  Cent.  L.  Ins.  Co.  39 
III.  App.  620;  Jackman  v.  Nelson,  147  Mass. 
300,  17  N.  E.  529;  Taylor  v.  Hill,  86  Wis. 
99,  56  N.  W.  738;  Heydenfeldt  y.  Jacobs, 
107  Cal.  373,  40  Pac.  492;  Wilbum  v.  Wil- 
burn,  83  Ind.  55;  Re  Crane,  47  La.  Ann. 
896,  17  So.  431;  Felix  ▼.  Grand  Lodge,  A. 
O.  U.  W.  81  Kan.  81,  47  Am.  Rep.  479,  1 
Pac.  281;  Cragin  ▼.  Cragin,  66  Me.  517, 
22  Am.  Rep.  588;  Kaemmerer  v.  Kaem- 
merer,  137  111.  App.  28,  afiSrmed  in  231  111. 
154,  83  N.  E.  133;  2  May,  Ins.  897,  §  399d; 
Niblack,  Ben.  Soc.  §  209;  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1014. 

The  benefit  certificate  was  made  pay- 
able to  Joseph  and  Mary  Cunat  as  indi- 
viduals, and  Mary  cannot  take  as  a  class. 

Moffett  V.  Elmendorf,  152  N.  Y.  475,  57 
Am.  St.  Rep.  529,  46  N.  £.  845;  James  v. 
Supreme  Council,  R.  A.  130  Fed.  1014;  Re 
Hittell,  141  Cal.  432,  75  Pac.  53;  Re  Rus- 
sell, 168  N.  Y.  169,  61  N.  E.  166;  Dulany 
V.  Middleton,  72  Md.  67,  19  Atl.  146;  30 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  718;  Her- 
zog  V.  Title  Guarantee  &  T.  Co.  177  N.  Y. 
86,  67  L.R.A.  146,  69  N.  E.  283;  Re  Kim- 
berly,  150  N.  Y.  90,  44  N.  E.  945. 

False  warranty  as  to  relationship  of 
beneficiary  avoids  contract.  • 

Gray  v.  Sovereign  Camp,  W.  W.  47  Tex. 
Civ.  App.  609,  106  S.  W.  176;  Supreme 
Council,  A.  L.  H.  v.  Green,  71  Md.  263, 
17  Am.  St.  Rep.  527,  17  Atl.  1048;  Smith 
v.  Baltimore  &  O.  R.  Co.  81  Md.  412,  32 
Atl.  181;  Gaines  v.  Fidelity  &  C.  Co.  93 
App.  Div.  524,  87  N.  Y.  Supp.  821;  Makel 
v.  John  Hancock  Mut.  L.  Ins.  Co.  95  App. 
Div.  241,  88  N.  Y.  Supp.  757;  Jeffries  v. 
Economical  Mut.  L.  Ins.  Co.  22  Wall.  47, 
22  L.  ed.  833;  Ashford  v.  Metropolitan  L. 
Ins.  Co.  80  Mo.  App.  638;  Van  Cleave  r. 
Union  Casualty  &,  Surety  Co.  82  Mo.  App. 
668;  Koerts  v.  Grand  Lodge,  0.  H.  S.  119 
Wis.  520. 

Joseph  Cunat  cannot  sue  for  the  use  of 
Mary  Cunat  or  anyone  else. 

Dix  Y.  Mercantile  Ins.  Co.  22  111.  272; 
Mudge  v.  Rinkle,  45  HI.  App.  604;  Marlitt 
Deutscher  Frauen  Verein  v.  Mueller,  140 
111.  App.  621 ;  Bardill  v.  Trustees  of  Schools. 
4  111.  App.  94;  Safford  v.  Miller,  59  HI 
205;  Siegel,  C.  &  Co.  y.  Schueck,  167  111. 
34  L.R.A.(N.S.) 


522,  59  Am.  St.  Rep.  309,  47  X.  £.  85o: 
Snell  y.  De  Land,  43  111.  323;  Starrett  v. 
Gault,  165  111.  99,  46  N.  E.  220. 

Messrs.  L.  A.  Kapsa  and  Charles  C. 
Spencer,  for  defendants  in  error: 

The  designation  of  Joseph  Cunat  as  one 
of  the  beneficiaries  does  not  render  the  cer- 
tificate void,  even  though  Joseph  Cunat  was 
not  eligible  as  a  beneficiary. 

Norwegian  Old  People's  Home  Soc.  t. 
Wilson,  176  HI.  94,  52  N.  E.  41;  Danielaoa 
V.  Wilson,  73  111.  App.  287;  Grimme  v. 
Grimme,  101  111.  App.  389,  affirmed  in  198 
111.  265,  64  N.  E.  1088. 

If  Joseph  Cunat  is  ineligible  as  a  bene- 
ciary,  Mary  Cunat,  the  eligible  beneficiary, 
takes  the  whole  of  the  fund. 

Norwegian  Old  People's  Home  Soc.  t. 
Wilson,  176  111.  94,  52  N.  £.  41;  Grimme 
V.  Grimme,  101  111.  App.  389,  affirmed  in 
198  III:  265,  64  N.  E.  1088;  Beard  v.  Sharp, 
100  Ky.  606,  38  S.  W.  1057;  CaudeU  v. 
Woodward,  96  Ky.  646,  29  S.  W.  614 ;  Mor- 
gan Y.  Hunt,  26  Ont.  Rep.  568;  29  Cye. 
Law  &  Proc.  p.  157,  note,  84;  Superior 
Lodge  of  Honor  v.  Satchwell,  112  Mo.  App. 
280,  87  S.  W.  58;  Farr  v.  Grand  Lodge,  A. 
O.  U.  W.  83  Wis.  446,  18  LJIA.  249,  35 
Am.  St.  Rep.  73,  53  N.  W.  738. 

The  contract  is  not  void  because  of  the 
language  contained  in  the  application, 
"bearing  to  me  the  relationship  of  cousins.'* 

Minnesota  Mut.  L.  Ins.  Co.  v.  Link,  230 
Til.  273,  82  N.  £.  637;  Farronkoph  v.  Holut. 
142  111.  App.  336,  affirmed  in  237  HL  94, 
86  N.  E.  702;  Royal  Neighbors  v.  Boman, 
177  111.  27,  69  Am.  St.  Rep.  201,  62  N.  E. 
264;  Supreme  Lodge,  A.  0.  U.  W.  v.  Hutch- 
inson, 6  Ind.  App.  399,  33  N.  E.  816; 
Standard  Life  &  AccL  Ins.  Co.  v.  Martin, 
133  Ind.  376,  33  N.  E.  105. 

Hand,  J.,  delivered  the  opinion  of  the 
court : 

It  is  first  contended  that  the  naming  of 
Joseph  Cunat  in  the  application  as  a  bene- 
ficiary, when  he  was  not  eligible,  had  tb« 
effect  to  avoid  the  benefit  certificate.  This 
contention  cannot  be  sustained.  In  Nor- 
wegian Old  People's  Home  Soc.  v.  Wilson. 
176  III.  94,  52  N.  E.  41,  a  benefit  certifi- 
cate was  issued  by  the  Policemen's  Benevo- 
lent Association  to  Elef  Danielson,  and  the 
Norwegian  Old  People's  Home  Society  and 
P.  J.  Danielson,  a  brother  of  the  insured, 
were  named  as  beneficiaries.  The  benefit 
certificate  provided  that  one  half  of  the 
insurance  should  be  paid  to  each  of  the 
said  beneficiaries,  and  it  was  held  that  the 
benefit  certificate  was  not  void,  although 
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the  Norwegian  Old  People's  Home  Society 
was  ineligible  as  a  beneficiary,  and  that 
one  half  of  the  amount  of  the  benefit  cer- 
tificate should  be  paid  to  P.  J.  Danielson, 
and  the  remaining  half  to  Daisey  E.  Wil- 
son, the  daughter  and  only  heir  of  the  in- 
sured. To  the  same  effect  is  Grimme  ▼. 
Grimme,  198  111.  265,  64  N.  £.  1088. 

It  is  next  contended  that,  if  the  bene- 
fit certificate  is  not  avoided  by  naming  Jo- 
seph Cuna'  as  a  beneficiary,  Mary  Cunat, 
who  was  eligible  only  takes  one  half  of 
the  insurance.  In  the  certificate  issued  to 
Katherine  Hubicka  the  fund  was  not  ap- 
portioned between  the  beneficiaries,  as  it 
was  in  the  Wilson  Case,  and  we  think  the 
trial  court  correctly  held  that  Mary  Cunat 
took  the  entire  fund.  In  Beard  v.  Sharp, 
100  Ky.  606,  38  S.  W.  1057,  the  court  held 
that  where  an  ineligible  beneficiary  was 
named,  the  entire  fund  would  go  to  an 
eligible  beneficiary  named  in  the  benefit 
certificate.  To  the  same  effect  is  Caudell 
V.  Woodward,  96  Ky.  646,  29  S.  W.  614. 

It  is  further  contended  that  the  insured 
warranted  or  falsely  represented  the  state- 
ment "bearing  to  me  the  relationship  of 
cousins"  to  be  true,  and  that  unless  the 
statement  was  literally  true  the  benefit 
certificate  was  void.  The  benefit  certificate 
contained  the  usual  covenants  that  the  in- 
sured warranted  the  truth  of  her  repre- 
sentations. The  language  above  quoted 
amounted  only  to  a  direction  by  the  in- 
sured to  the  association  as  to  whom  the 
insurance,  upon  her  death,  should  be  paid, 
and  did  not  amount  to  a  warranty  or  false 
representation,  and  did  not  have  the  effect 
to  avoid  the  benefit  certificate.  Minnesota 
Mut.  L.  Ins.  Co.  V.  Link,  230  111.  273,  82 
N.  E.  637. 

It  is  finally  contended  that  the  action 
cannot  be  maintained  in  the  joint  names  of 
Joseph  and  Mary  Cunat.  The  declaration 
consisted  of  five  counts,  and  the  general  is- 
sue was  filed,  with  a  stipulation  that  any 
defense  could  be  made  under  the  general 
issue  which  could  have  been  made  if  prop- 
erly pleaded;  and  the  question  of  the  right 
of  defendants  in  error  to  sue  jointly  does 
not  appear  to  have  been  raised  in  the  trial 
court  by  any  proposition  of  law  submitted 
to  the  court,  and  it  cannot  be  raised  in  a 
court  of  review  for  the  fir^t  time. 

In  no  event  did  the  joining  of  Joseph 
Cunat  with  Mary  Cunat  as  a  coplaintiff 
injure  the  plaintiff  in  error. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 
34  L.R.A.(N.S.) 
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BALTIMORE   &  OHIO  RAILROAD   COM- 
PANY, Plff.  in  Err., 

V. 

JOHN  F.  LARWILL. 

(83  Ohio  St.  108,  03  N.  E.  610.) 

Removal  of  cause  —  dismissal  —  new 
action. 

Whe^^  a  suit  commenced  in  a  state  court 
has  been  removed  on  the  motion  of  the  de- 
fendant to  a  United  States  court  having 
concurrent  jurisdiction  of  the  cause  of  ac- 
tion, and  has  by  such  court,  on  the  applica- 
tion of  plaintiff,  been  dismissed  without 
prejudice  to  plaintiff's  right  to  bring  a  new 
action,  there  is  no  merger  of  the  cause  of  ac- 
tion, and  a  new  suit  may  be  brought  thereon 
within  proper  time  in  any  court  of  com- 
petent 'jurisdiction,  as  though  no  previous 
suit  had  been  brought. 

(November  22,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  reversing 
an  order  of  the  Court  of  Common  Pleas, 
dismissing  plaintiff's  action,  brought  to  re- 
cover damages  to  his  land,  alleged  to  have 
been  caused  by  the  obstruction  of  the  chan- 
nel of  a  stream  by  the  erection  of  a  bridge. 
Afiirmed. 

Statement  by  Spear,  J.: 
On  July  21,  1908,  the  defendant  in  er- 
ror herein  commenced  in  the  court  of  com- 
mon pleas  of  Wayne  an  action  against  the 
Baltimore  &  Ohio  Railroad  Company,  plain- 
tiff in  error  herein,  to  recover  for  damages 
alleged  to  have  been  sustained  by  reason  of 
the  obstruction  of  the  channel  of  a  stream 
known  as  Apple  creek,  by  the  erection  of  a 
bridge  over  and  abutments  in  the  said 
channel,  thus  obstructing  the  natural  fiow 
of  water  and  causing  it  to  back  tip  and 
overflow  plaintiff's  adjacent  and  contiguous 
lands,  to  his  great  damage.  Judgment  was 
asked  for  $1,999. 

The   company,   appearing   by   motion   to 
the    jurisdiction,    made    it    known    to    the 
court  that  on  May  1,  1908,  the  plaintiff  in- 
Head  note  by  the  Court. 

Note.  ^^  Right  to  commence  new  action 
in  state  court  after  dismifutal  hy  the 
Federal  court,  tt^thout  prejudice ,  of 
original  action,  an  8am,e  cause  of  ac' 
tion  removed  to  It  from  state  court. 

This  note  is  supplementary  to  the  note 
to  Young  V.  Southern  Bell  Teleph.  &  Telcg. 
Co.  7  L.R.A.(N.S.)  501,  which  collates  and 
discusses  the  early  decisions  upon  the  ques* 
tion  under  annotation* 
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stituted  an  action  in  the  same  court 
against  the  company  to  recover  $5,000  for 
the  obstruction  of  the  channel  of  Apple 
creek,  being  for  the  same  injuries  to  the 
same  land  complained  of  in  the  petition 
herein.  Wliereupon,  by  proper  pleading 
and  bond,  the  company  caused  said  action 
to  be  removed,  and  by  subsequently  filing  a 
complete  copy  of  the  record,  said  cause  was 
di\ly  removed  to  the  circuit  court  of  the 
United  States  for  the  northern  di^rict  of 
Ohio,  eastern  division,  which,  court  then 
and  thereby  acquired  jurisdiction  of  said 
cause;  the  company  being  a  citizen  and 
resident  of  the  state  of  Maryland  and  the 
said  Larwill  a  citizen  and  resident  of  the 
state  of  Ohio.  Thereupon,  within  proper 
time,  the  plaintiff  below  dismissed  said 
action  so  removed  as  aforesaid,  and  so  pend- 
ing in  said  circuit  court,  at  his  own  costs, 
and  without  prejudice  to  a  future  action. 
The  said  motion  of  the  company  in  the 
court  of  common  pleas  to  dismiss  the  ac- 
tion of  the  plaintiff  for  want  of  jurisdic- 
tion thereof  was  sustained  by  said  court, 
and  the  cause  thereupon  dismissed.  This 
judgment  was  reversed  by  the  circuit  court, 
and  the  company  now  here  asks  a  reversal 
of  the  latter  judgment  and  an  affirmance 
of  that  of  the  common  pleas. 

Messrs.  Arrel,  Wilson,  A  Harrington 

and  Taylor  &  Taylor  for  plaintiff  in  error. 

Mr.  A.  D.  Metz  for  defendant  in  error. 

Spear,  J.,  delivered  the  opinion  of  the 
court : 

It  is  not  doubted  that  the  court  of  com- 
mon pleas  had  jurisdiction  of  the  original 
action  of  Larwill  against  the  company,  nor 
that  such  jurisdiction  was  ousted  by  the 
removal  of  the  case  to  the  circuit  court 
of  the  United  States;   so  that,  during  the 


pendency  of  the  case  in  the  latter  court, 
its  jurisdiction  was  exclusive,  and  the  statf 
court  was  without  power  to  further  deal 
with  the  case.  The  question  raised  by  the 
record,  therefore,  is  whether  or  not,  after 
the  suit  brought  in  the  state  court  bad  been 
removed  to  the  United  States  court,  and 
had  by  that  court,  at  the  instance  of  the 
plaintiff,  been  dismissed  without  prejudice 
to  the  plaintiff's  right  to  bring  a  new  ac- 
tion, the  plaintiff  may  begin  a  new  action 
in  a  state  court  upon  the  same  cause  of 
action,  though  for  a  less  sum  than  would 
entitle  the  defendant  to  again  remove  the 
case  to  the  United  States  court. 

The  question  has  been  ruled  against  such 
right  by  this  court  in  Baltimore  &  O.  R. 
Co.  V.  Fulton,  69  Ohio  St.  575,  44  L.ILA. 
520,  53  N.  £.  265,  opinion  by  Minshall,  J., 
and  in  Thomas  v.  W.  J.  Gawne  Ck>.  69  Ohio 
St.  661,  70  N.  E.  1133,  reported  without 
opinion.  The  judgment  of  the  circuit  court 
of  Wayne  county  brought  in  review  by  this 
proceeding  in  error  was  that  the  right  of 
plaintiff  to  bring  such  second  action  in  the 
state  court  after  the  dismissal  of  the  case 
by  the  Federal  court  was  not  controlled  ad- 
versely by  the  removal,  and  hence  the  judg- 
ment of  the  circuit  court  of  Wavne  countv. 
reversing  the  judgment  of  the  common 
pleas  of  that  county,  followed.  This  court 
is  now  to  determine  which  of  these  rulings 
respecting  the  second  case  brought  by  the 
plaintiff  in  the  court  of  common  pleas  is 
the  law;  and  this  involves  the  question 
whether  now  this  court  should  follow  it^ 
holding  in  the  cases  above  cited,  or  should 
consider  the  proposition  anew,  and  an- 
nounce such  conclusion  as  the  court,  as 
now  constituted,  believes  to  be  the  law,  ir- 
respective of  previous  holdings. 

In  the  United  States  court  Fulton's  suit 
was  dismissed  by   order   of  the   court   for 


The  one  decision  referred  to  in  the  earlier 
note  as  conflicting  with  the  doctrine  that, 
aside  from  cases  involving  objections  aris' 
ing  from  the  statute  of  limitations  or  other 
cause  other  than  the  previous  jurisdiction 
of  the  Federal  court  over  the  matter  in  liti- 
gation, the  removal  to  the  Federal  court  of 
an  action  commenced  in  a  state  court  does 
not,  in  the  event  of  dismissal  in  the  Fed- 
eral court,  without  a  discussion  on  the 
merits,  prevent  the  commencing  and  main- 
taining of  a  new  action  upon  the  same 
cause  of  actibn  in  the  state  court, — is  ex- 
pressly overruled  in  Baltimobe  &  O.  R.  Co. 
V.  Larwill;  and  as  the  other  late  cases 
accord  with  the  above-stated  rule,  it  may 
be  said  that  the  law  of  every  jurisdiction 
in  which  the  question  has  been  decided  al- 
lows a  new  action  to  be  commenced  in  the 
state  court  on  the  same  cause  of  action, 
where  a  dismissal  without  prejudice  by  a 
Federal  court  to  which  the  original  action 
has  been  removed  is  the  only  objection  to 
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the  right  to  recommence  the  action  in  the 
state  court.  This  general  rule  is  supported 
by  the  following  cases,  which  have  been 
decided  subsequently  to  the  compilation  of 
the  early  note:  Southern  R.  Co.  v.  Miller. 
217  U.  S.  209,  54  L.  ed.  732,  30  Sup.  Ct. 
Rep.  450;  McPherson  v.  Swift,  —  S.  D,  — . 
130  N.  W.  768,  and  Holbrook  v.  J.  J,  Quin- 
lan  &  Co.  —  Vt.  — ,  80  Atl.  339. 

And  the  doctrine,  as  announced  in  the 
early  note,  that  the  above-stated  rule  ap- 
plies even  though  the  damages  laid  in  the 
second  action  are  for  such  a  sum  as  to  pre- 
vent the  removal  of  the  new  action  to  the 
Federal  eourt,  finds  support  in  Holbrook 
v.  J.  J.  Quinlan  2k  Co.  —  Vt.  — ,  80  Atl.  339. 

As  to  the  effect  of  pendency  in  Federal 
court  of  action  in  personam ^  removed  from 
state  court,  upon  right  to  commence  a  new 
action  upon  the  same  cause  in  the  state 
court,  see  note  to  Louisville  &  N.  R.  Co. 
V.  Newman,  26  L.R.A.(N.S.)    969. 
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noncompliance  with  a  rule  of  the  court, — 
admittedly  a  disposition  otherwise  than  on 
the  merits,  and  equivalent  to  a  dismissal 
without  prejudice.  The  basic  proposition 
of  the  opinion  in  the  case  as  reported  in  59 
Ohio  St.  supra,  was  that  the  removal  of 
the  cause  was  a  removal  of  all  the  rights 
and  remedies  plaintiff  had  therein  against 
the  defendant  company.  The  argument  of 
the  learned  judge  is  based  upon  two  propo- 
sitions,— one  relating  to  the  reason  of  the 
statute,  and  the  other  a  matter  of  practice. 
Much  abbreviated,   those  propositions  are: 

(1)  The  United  States  removal  statute 
IS  a  remedial  one,  and  should  be  liberally 
construed.  A  plaintiff  in  a  controversy  be- 
tween himself  and  a  citizen  of  another 
state  may,  by  virtue  of  the  statute,  bring 
suit  in  a  Federal  court,  and  the  right  of 
removal  is  given  a  defendant  sued  out  of 
the  jurisdiction  of  the  courts  of  his  own 
state.  This  is  based  upon  the  fact  that  liti- 
gation between  citizens  of  different  states 
will  be  more  or  less  affected  by  local  in- 
fluences. ThuB  the  spirit  and  policy  of  the 
statute  applies  as  well  to  any  renewal  of 
the  action  after  it  has  been  disposed  of  in 
the  Federal  court  as  to  the  period  of  its 
pendency,  and  that  court  must,  on  prin- 
ciple and  reason,  retain  it  for  all  purposes; 
and  so  it  follows  that  the  controversy  re- 
mains subject  to  the  jurisdiction  of  the 
Federal  court,  and  is  forever  excluded  from 
that  of  the  state  court  unless  remanded  to 
it. 

(2)  After  the  case  has  been  stricken 
from  its  docket  by  the  Federal  court,  a 
state  court  cannot  determine  whether  or 
not  it  should  be  reinstated;'  and,  by  a 
parity  of  reasoning,  a  state  court  cannot 
pass  on  the  right  of  the  plaintiff  to  recom- 
mence the  action  after  it  has  been  dismissed 
-by  the  Federal  court.  If  there  be  any  rule 
by  which  a  case  which  has  been  dismissed 
for  failure  to  prosecute,  after  the  time  fixed 
by  the  statute  of  limitations  has  expired, 
can  be  reinstated  the  remedy  must  be 
sought  in  that  court,  as  it  is  properly  a 
step  in  the  same  case.  If  this  were  not  so, 
it  would  open  the  way  to  a  violation  of  the 
policy  of  the  statute,  and  be  productive  of 
a  very  inconvenient  practice  and  much 
abuse.  It  would  permit  a  party  to  dismiss 
his  case,  or  permit  it  to  be  dismissed  for 
failure  to  prosecute,  with  the  purpose  of 
recommencing  it  in  a  state  court,  and  thus 
compel  the  defendant  to  be  at  the  trouble 
and  expense  of  again  causing  it  to  be  re- 
moved, or  submit  to  the  jurisdiction  of  the 
state   court. 

And  so  the  judge  concludes,  and  the  hold- 
ing is  that  the  court  of  common  pleas  was 
without  jurisdiction   to  entertain   the  new 
suit. 
34  L.R.A.(N.S.) 


Reduced  to  its  last  analysis,  the  second 
proposition  advanced  in  the  opinion  is  that, 
because  of  the  possible  contingency  of  an 
application  for  reinstatement  to  the  Fed- 
eral court  by  one  who  has  allowed  the  dis- 
missal of  his  case  for  failure  to  prosecute, 
the  general  rule  respecting  the  jurisdiction 
of  state  courts — a  rule  which,  upon  all  oth- 
er considerations,  would  be  unquestioned — 
is  to  be  overridden  and  destroyed;  and  this 
in  view  of  a  possibility  at  best  exceedingly 
remote  and  improbable.  It  is  not  improp- 
er here  to  say  that  the  writer  did  not  con- 
cur in  the  judgment  in  the  Fulton  Case, 
although  no  dissent  appears.  It  seemed  at 
the  time  to  be  admittedly  a  close  question. 
However,  in  the  latter  case,  wherein  the 
conclusion  in  the  Fulton  Case  is  followed, 
he  did  concur;  this  in  recognition  of  the 
practice  that  a  rule  of  law  once  announced 
by  the  court  should  be  followed  until,  by 
the  opinion  of  at  least  a  majority  of  the 
court,  such  rule  has  been  or  should  be 
changed.  No  such  majority  opinion  was 
present  when  the  Tliomas  Case  was  dis- 
posed of.  The  opinion  in  the  Fulton  Case 
is  characterized  by  the  usual  refinement  of 
reasoning  peculiar  to  the  learned  jurist 
who  wrote  it.  It  is  perhaps, as  able  a  pre- 
sentation of  that  side  of  the  controversy 
as  could  be  made  by  anyone.  But,  while 
it  is  persuasive  in  some  of  its  aspects,  it 
is  not,  to  our  mind,  convincing.  It  seems 
to  us  to  rest  upon  an  unwarranted  assump- 
tion. It  appears  not  to  give  full  effect  to 
the  distinction  between  the  term  "right  of 
action''  and  the  term  ''suit."  A  cause  of 
action  is  the  fact  or  combination  of  facts 
which  gives  rise  to  a  right  of  action,  the 
existence  of  'which  affords  a  party  a  right 
to  judicial  interference  in  his  behalf.  A 
suit  is  the  pursuit  in  a  court  of  justice  of 
the  remedy  to  which  the  party  by  reason  of 
the  existence  of  the  supposed  facts,  be- 
lieves himself  to  be  entitled.  In  no  way 
can  a  court  take  cognizance  of  a  cause  of 
action  except  by  its  presentation  by  way  of 
a  suit.  The  United  States  statu te-4  relatin<v 
to  removals  of  cases  from  a  state  to  a  Fed- 
eral court  are  reproduced  in  Home  L.  Ins. 
Co.  V.  Dunn,  19  Wall.  214,  22  L.  od.  68, 
and  they  all  speak  of  a  suit,  and  the  mat- 
ter of  removal  is  everywhere  ii)  tliat  cat^o 
treated  as  a  suit.  It  is  true  that  the  term 
"cause''  occurs  in  the  Federal  removal  stat- 
ute. Act  July  27,  J 866,  chap.  288,  14  Stat. 
at  L.  306.  But  there  is  no  reason  for  con- 
fusing this  term  with  the  term  "causae  of 
action."  That  it  is  used  as  the  equivalent 
of  "suit"  or  "case"  is  too  clear  for  serious 
doubt.  It  ia  true  that  the  Constitution  of 
the  United  States  (article  3)  referred  to 
in  Judge  Minshall's  opinion,  in  treating  of 
the  extension  of  judicial  power,  does  speak 
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of  controversies  between  citizens*  of  differ- 
ent states.  But  the  section,  as  shown  by 
the  context,  is  dealing  with  cases,  and  it  is 
apparent  that,  taking  the  article  as  a 
whole,  the  term  "controversies"  is  applied 
to  cases  in  which  such  controversies  are 
brought  to  the  attention  of  the  court,  and 
not  to  quarrels,  disputes,  or  controversies 
at  large.  So  there  could  be  no  controversy 
of  which  the  court  could  take  or  retain 
jurisdiction  without  a  cause  pending.  In 
order  to  constitute  a  controversy  to  which 
the  Constitution  can  be  applied  or  of  which 
a  court  can  take  cognizance,  there  must  be 
parties  present.  After  the  dismissal  of  the 
case  in  the  United  States  court  there  were 
none  present  in  that  court.  There  must  be 
pleadings.  There  were  none.  There  must 
be  process  or  appearance.  There  was  nei- 
ther. On  the  contrary,  the  case,  having  been 
dismissed  by  order  of  the  court,  was  whol- 
ly out  of  the  court.  It  became  then  merely 
a  dispute  at  large. 

Nor  can  we  assent  to  the  proposition  that 
"because  the  state  court  might  not  order  a 
reinstatement  of  a  case  once  dismissed  in 
the  Federal  court,  therefore  the  state  court 
cannot  pass  upon  the  right  of  the  plaintiff 
to  recommence  in  that  court  after  his  case 
has  been  dismissed  by  the  Federal  court.*' 
The  use  of  the  term  "recommence"  here  in- 
dicates some  confusion  of  thought.  Strict- 
ly speaking,  there  is  no  recommencing  of 
an  action.  What  plaintiff  undertook  to  do 
was  to  commence  a  new  action.  To  succeed, 
every  formality  of  pleading,  process,  and 
service  was  necessary  to  the  fullest  extent 
and  in  every  respect  precisely  as  though  no 
suit  had  ever  been  brought  upon  t)mt  cause 
of  action.  We  cannot  perceive  that  the 
matter  of  reinstatement  is  of  special  signif- 
icance, as  no  one  doubts  that  one  court 
may  not  pass  upon  the  question  whether 
a  case  should  be  reinstated  which  had  been 
dismissed  by  order  of  another  court;  both 
courts  being  of  equal  authority. 

Such  reinstatement  would  not  only  con- 
cern the  same  case,  but  would  belong  to 
the  same  court.  In  the  instance  suggested 
by  the  learned  judge,  the  inquiry,  while  it 
concerns  the  game  cause  of  action,  relates 
to  a  new  and  independent  suit.  Where  the 
original  suit  has  been  dismissed  by  the 
plaintiff  without  prejudice  and  by  the  or- 
der of  the  court,  no  court  can  have  juris- 
diction over  that  particular  case  except 
the  court  which  dismissed  it.  Of  course, 
therefore,  that  court  alone  possesses  the 
power  to  reinstate  it  upon  its  docket,  and 
to  then  dispose  of  it,  but  it  does  not  follow 
from  this  that  another  action  brought  by 
the  party  is  the  same  suit,  although  it  is 
predicated  upon  the  same  cause  of  action. 
Xor  would  special  inconvenience  result 
34  L.R.A.(N.S.) 


should  a  plaintiff  seek  reinstatement  of  his 
case  after  dismissal  by  the  Federal  court 
and  after  the  commencement  of  a  new'  rait 
by  him  in  a  state  court,  for  in  such  ea^ 
a  plea  of  a  cause  pending  in  another  court 
of  competent  jurisdiction,  upon  the  same 
cause  of  action,  would,  it  would  seem,  prove 
a  sufficient  bar.  It  is  difficult  to  aee  that 
the  situation  would  present  any  different 
considerations  than  those  present  in  the 
ordinary  case  (of  which  the  books  treat 
fully)  of  a  plea  of  another  suit  pending. 
The  jurisdiction  of  the  Federal  court  to 
consider  and  dispose  of  the  case  upon  an 
application  for  reinstatement  would  not  be 
disturbed,  but  that  court  would  he  left  free 
to  apply  to  the  situation  the  proper  rules 
of  law,  and  dispose  of  the  contentions  of 
the  parties  accordingly. 

There  is  often  force  in  the  argument  ab 
inconvenienti,  and,  where  a  proposed  rule 
will  manifestly  be  productive  of  a  very  in- 
convenient practice  and  much  abuse,  a 
court  will  hesitate  before  giving  conatniC' 
tion  to  a  statute  by  which  such  result  will 
be  brought  about.  It  is  urged  that  this  re- 
sult would  follow  in  the  present  case  if  the 
conclusion  in  the  Fulton  Case  should  be 
overruled  by  enabling  the  party  to  dismiss 
his  case  in  the  Federal  court  with  the  pur- 
pose of  recommencing  it  in  the  state  court, 
thus  entailing  expense  and  trouble  on  the 
defendant  by  again  causing  the  case  to  be 
removed,  or  submit  to  the  jurisdiction  of 
the  state  court.  But  it  is  not  apparent 
that  any  really  prejudicial  or  unfair  re- 
sult would  follow  the  adoption  of  the  con- 
struction hereinbefore  indicated.  It  is  true 
that  the  policy  of  the  removal  statute  on 
the  ground  of  diversity  of  citizenship  is 
said  to  rest  on  the  belief  that  litigation 
between  citizens  of  different  states  is  like- 
ly to  be  more  or  less  affected  by  local  in- 
fluences; and  it  is  urged  that  such  a  policy 
applies  as  well  to  any  renewal  of  the  ac- 
tion after  it  has  been  disposed  of  in  the 
Federal  court  as  to  the  period  of  its  pen- 
dency. But  the  expense  caused  a  defend- 
ant by  plaintiff  dismissing  his  action  and 
commencing  again  is  not  confined  to  cases 
that  have  been  removed.  In  other  cases 
pending  in  a  Federal  court  that  action  may 
be  taken;  and,  while  the  trouble  incident 
might  be  something  less  in  the  latter  in- 
stance, the  objection  is  only  one  of  de- 
gree; it  is  not  one  of  kind.  So  that  the 
policy  of  the  statute,  whatever  it  may  be. 
has  its  limits.  Had  it  been  intended  to 
make  such  policy  controlling,  it  would 
seem  that  the  statute  would  have  been  .^o 
framed  as  in  some  way  to  prevent,  what  is 
now  permitted  in  case  of  diverse  citizen- 
ship, concurrent  jurisdiction  with  the  state 
courts  where  the  amount  exceeds  the  sum 
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of  $2,000.  The  policy  of  the  statute  seems 
to  be  to  compel  persons,  whatever  their 
citizenship,  who  have  small  claims,  to  liti- 
crate  them  in  the  state  courts.  In  one  as- 
pect the  right  of  the  plaintiff  to  begin 
anew  in  a  state  court  is  advantageous  to 
the  other  party.  It  requires  in  many  cases 
the  plaintiff  to  voluntarily  abandon  a  por- 
tion of  his  claim,  in  this  instance  more 
than  half  of  it.  There  is,  as  it  seems  to  us, 
no  warrant  for  the  proposition  that  it  was 
the  purpose  of  the  Constitution  or  the  stat- 
utes to  interfere  with  the  jurisdiction  of 
the  state  courts  more  than  is  necessary  to 
maintain  the  jurisdiction  of  the  Federal 
courts  in  respect  to  causes  properly  brought 
in  those  courts  or  removed  to  them;  and 
the  institution  of  a  new  suit  in  a  state 
court  by  a  plaintiff  can  in  no  manner  in- 
terfere with  that  jurisdiction,  even  though 
it  be  upon  a  cause  of  action  involved  in  a 
cause  once  pending  in,  but  dismissed  from, 
the  Federal  court.  Beyond  this,  it  should 
be  remembered  that,  as  stated  above,  over 
the  sum  of  $2,000,  the  jurisdiction  of  the 
two  courts  is  concurrent.  It  should  also 
be  remembered  that  the  jurisdiction  of  the 
Federal  court  is  the  same  whether  it  be  in- 
voked by  the  plaintiff  bringing  it  there  or 
by  the  defendant  removing  it  to  that  court. 
If  the  removal  clothed  the  Federal  court 
with  exclusive  jurisdiction  of  the  subject- 
matter,  BO  would  the  act  of  a  nonresident 
plaintiff  in  bringing  his  action  there.  Then 
it  would  follow  that  where  a  nonresident 
plaintiff  commenced,  and  then  dismissed,  an 
action  in  a  Federal  court,  he  could  bring 
H  new  action  only  in  that  court.  And  would 
not  the  same  result  follow  the  dismissal 
without  prejudice  of  any  case  brought  in 
a  Federal  court?  It  can  hardly  be  said 
that  the  taking  by  a  defendant  by  removal 
a  cause  to  a  Federal  court  gives  to  that 
court  greater  or  more  exclusive  jurisdiction 
over  the  subject-matter  than  if,  as  a  plain- 
tiff, he  had  brought  action  in  that  court 
originally.  From  considerations  of  reason 
as  well  as  of  authority,  it  seems  to  us  clear 
that  the  just  rule  in  such  case  is  that, 
when  a  case  has  been  dismissed  by  a  court 
of  the  United  States  without  prejudice, 
there  is  no  merger  of  the  cause  of  action, 
and  a  new  suit  may  be  brought  thereon 
within  proper  time  in  any  court  of  com- 
petent jurisdiction  as  though  no  previous 
Buit  had  been  brought.  This  conclusion 
was  intimated  in  Anderson  v.  United  Real- 
ty Co.  79  Ohio  St.  23,  —  L.R.A.(N.S.)  — , 
86  X.  E.  644,  but  the  case  not  requiring  a 
ruling  upon  it,  the  point  was  not  distinct- 
ly  decided. 

The  decision  of  this  court  in  the  Fulton 
Case  was  thought  by  the  reporting  judge 
to  find  support  in  a  Georgia  Case  (Cox  v. 
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East  Tennessee,  V.  &  G.  R.  Co.  68  Ga.  446), 
and  the  opinion  largely  rests  upon  that 
case.  Unfortunately  for  the  potency  of  that 
case  as  authority,  the  case  of  Mclver  v. 
Florida  C.  k  P.  R.  Co.  110  Ga.  223,  65 
L.R.A.  437,  36  N.  E.  776,  holds  squarely 
to  the  contrary  of  the  Ohio  court,  and  at 
the  same  time  asserts  that  "the  Ohio  court 
has  entirely  misapprehended  the  ruling  in 
that  case,"  adding  that  "the  only  point 
necessary  to  be  decided  in  the  Cox  Case  was 
whether  the  law  contained  in  the  section 
of  the  Code  cited  had  any  application  to 
a  case  removed  to  the  Federal  court."  Hold- 
ing, further,  that  the  six  months'  statute 
of  Georgia  ''did  not  prevent  the  bar  of 
the  statute  of  limitations  from  attaching 
to  a  cause  of  action  removed  to  the  Feder- 
al court."  The  court  admits  that  "there 
is  some  language,  both  in  the  headnote 
and  in  the  opinion,  which  would  seem  to 
indicate  that  the  case  could  not  be  recom- 
menced in  the  state  court,  notwithstanding 
it  was  not  barred  by  the  statute  of  limita- 
tions, but  such  language  went  farther  than 
the  facts  of  the  case  justified,  and  what  is 
thus  said  is  not  binding  as  authority."  We 
are  not  called  upon  to  endeavor  to  reoonr 
die  the  decisions  of  a  sister  state,  but  it 
would  seem  that  there  was  some  ground 
for  misconception,  if  there  were  such,  on 
the  part  of  a  usually  vigilant  and  careful 
Ohio  judge.  However,,  the  latter  case,  al- 
though two  of  the  six  judges  dissented,  is 
now  the  law  of  Georgia.  It  is  a  well-stat- 
ed and  well-reasoned  case,  the  opinion  sup- 
ported by  abundant  authorities,  and  we  here 
give  the  syllabus  as  the  deliverance  of  a 
court  of  high  repute,  and  entitled  to  the 
fullest  respect:  "Though  the  plaintiff  in  a 
suit  which  has  been  properly  removed  from 
a  state  to  a  Federal  court  having  concur- 
rent jurisdiction  of  the  cause  of  action 
on  which  the  suit  was  founded  was  non- 
suited, or  voluntarily  dismissed  his  case 
in  the  United  States  court,  it  was  never- 
theless his  Vight  to  bring  another  on  the 
same  cause  of  action  in  the  state  court  at 
any  time  within  the  statute  of  limitations 
applicable  to  such  an  action.  The  above 
is  true,  notwithstanding  in  the  second  suit 
the  damages  were  laid  in  an  amount  which 
would  prevent  another  removal  to  the  Fed- 
eral court." 

We  have  given  careful  attention  to  the 
argument  of  the  learned  counsel  for  plain- 
tiff in  error  in  their  brief  and  the  authori- 
ties there  cited.  No  one  of  the  decisions 
or  text-books  cited  appears  to  us  to  reach 
the  point  of  sustaining  the  argument,  and 
we  find  ourselves  unable,  for  reasons  here- 
inbefore stated,  to  assent  to  the  contention 
of  counsel.  Indeed,  a  very  full  examination 
of  cases,  the  result  of  an  extended  search. 
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lias  failed  to  discover  any  which  are  now 
the  law  of  the  jurisdiction  which  do  really 
support  counsel's  contention.  Hickman  v. 
Missouri,  K.  &  T.  R.  Co.  (C.  C.)  97  Fed. 
113,  appears  in  the  opinion  to  do  so,  for 
the  judge  cites  the  Ohio  case  in  59  Ohio 
St.,  and  the  Cox  Case  in  68  Ga.,  in  support 
of  a  proposition  to  the  effect  that  "pro- 
ceedings taken  by  plaintiffs  in  the  state 
court  after  the  removal  was  effected  were 
coram  non  judice  and  absolutely  void,  for 
the  obvious  and  conclusive  reason  that  the 
'controversy'  between  the  parties  was  then 
removed  into  the  United  States  court,  there 
to  remain  until  finally  determined."  It  is 
difficult  to  see  how  the  case  with  which 
the  judge  was  dealing  called  for  any  such 
deliverance,  provided  it  is  to  be  taken  as  us- 
ing the  word  "controversy*  with  any  mean- 
ing different  from  "suit,"  .and  the  term  "fi- 
nally determined"  in  any  other  sense  than  a 
determination  which  for  the  time  being  end- 
ed the  case.  The  case  was  disposed  of  on 
a  motion  to  remand  from  the  United  States 
court  to  the  state  court,  and  the  facts  stat- 
ed as  well  as  the  syllabus  show  that  when 
the  company  sought  to  remove  the  case 
from  the  state  court,  that  court  overruled 
the  petition  for  removal,  and  sought  to  re- 
tain the  case.  Proper  steps  were  there- 
upon taken  for  removal,  and  the  cause  was 
removed.  It  was  therefore  pending  in  the 
United  States  court,  and  that  court,  finding 
that  the  grounds  for  removal  were  ade- 
quate, held  that  the  state  court  was  with- 
out jurisdiction  to  proceed,  and  that  the 
defendant  had  not,  by  further  appearing 
and  contesting  the  case  therein,  w*aived  his 
right  to  proceed  in  the  Federal  court.  This 
ruling  has  been  the  well-settled  practice  of 
the  United  States  courts  since  Home  L.  Ins. 
Co.  V.  Dunn,  19  Wall.  214,  22  L.  ed.  68,  and 
perhaps  before,  and  resort  to  the  decisions 
of  state  courts  was  in  no  manner  necessary 
in  its  support. 

The  authorities  cited  and  relied  upon  by 
the  learned  counsel  for  defendant  in  error, 
and  which  are  given  in  the  reporter's  note, 
abundantly  support  the  counsel's  contention 
and  the  judgment  of  the  circuit  court  which 
he  asks  to  have  affirmed.  It  is  unnecessary 
to  reproduce  the  citations  above  referred 
to  further  than  has  been  done  in  preceding 
pages  of  the  opinion,  but  we  add  additional 
authorities,  all  of  which,  with  more  or  less 
elaboration  of  statement  and  argument,  sup- 
port the  conclusion  hereinbefore  stated. 
Hooper  v.  Atlanta,  K.  &  N.  R.  Co.  108  Tenn. 
28,  53  L.R.A.  931,  60  S.  W.  607;  Krueger  v. 
Chicago  &  A.  R.  Co.  84  Mo.  App.  358;  Ad- 
ams Exp.  Co.  V.  Schofield,  111  Ky.  832,  64 
S.  W.  903;  De  Witt  v.  Chesapeake  &  O.  K 
Co.  25  Ky.  L.  Rep.  2019,  79  S.  W.  275; 
Stevenson  v.  Illinois  C.  R.  Co.  117  Ky.  855, 
34  L.R.A.(N.S.) 


79  S.  W.  767,  4  A.  &  E.  Ann.  Cas.  890: 
Nipp  V.  Chesapeake  &  O.  R.  Co.  25  Ky.  L.  Rep. 
2335,  80  S.  W.  796;  Cleveland,  C.  C.  A,  St. 
L.  R.  Co.  v.  Lawler,  94  111.  App.  36;  Swift 
&  Co.  V.  Hoblawetz,  10  Kan.  App.  48,  61 
Pac.  969;  Fox  v.  Jacob  Dold  Packing  0\ 
96  Mo.  App.  173,  70  S.  W.  164;  Fleming  v 
Southern  R.  Co.  128  N.  C.  80,  38  S.  E.  253: 
Illinois  C.  R.  Co.  v.  Bentz,  108  Tenn.  670, 
58  L.R.A.  690,  91  Am.  St.  Rep.  763,  69  S. 
W.  317;  Texas  &  P.  R.  Co.  v.  Maddoz,  26 
Tex.  Civ.  App.  297,  63  S.  W.  134. 

Since  the  preparation  of  the  foregoing 
opinion  and  announcement  of  the  decision 
in  this  case,  our  attention  hais  been  called 
to  the  case  of  Southern  R.  Co.  ▼.  Miller. 
217  U.  S.  209,  54  L.  ed.  732,  30  Sup.  Ct 
Rep.  450,  opinion  by  Mr.  Justice  Day,  is 
which  the  Supreme  Court  holds:  "Alter 
a  case  properly  removable  and  removed  into 
the  Federal  court  has  been  voluntarily  dis- 
missed without  action  on  the  merits,  the 
case  is  again  at  large,  and  plaintiff  may  be- 
gin it  again  in  any  court  of  competent  ju- 
risdiction, including  the  state  court  from 
which  the  first  case  was  removed  into  the 
circuit  court."  Had  we  known  of  this  de- 
cision earlier,  much  labor  as  well  as  space 
would  have  been  saved,  the  decision  being 
by  the  highest  court  of  the  land,  and  giving 
in  effect  a  construction  to  a  statute  of  the 
United  States,  and  therefore  an  adjudica- 
tion conclusive  upon  this  court. 

The  judgment  of  the  Circuit  C-ourt  re- 
versing the  judgment  of  the  Court  of  Com- 
mon Pleas  will  be  affirmed. 

Summers,  Ch.  J.,  and  Crew,  Daris, 
Shanck,  and  Price,  JJ.,  concur. 


ARKANSAS  SUPREME  COURT. 

WILLIAM  BUCHANAN,  Appt, 

V. 

JOHN  T.  HICKS,  Receiver. 

(—  Ark.  — ,  136  S.  W.  177.) 

Receiver  —  payment  to  principal  —  rigbt 
to  compel  repayment. 

1.  One  who,  in  the  ordinary  course  of 
business,  buys  merchandise  from  a  corpora- 
tion and  upon  receipt  of  the  invoice  maile 
his  check  to  it  in  payment,  after  the  ap- 

Note.  —  Buchanan  v.  Hicks  is  the  onl\ 
case  which  search  has  revealed  dealing 
squarely  with  the  effect  of  payment  of  a 
corporate  debt  to  the  corporation  direct 
after  the  appointment  of  a  receiver  for  it. 
But  on  principle  the  holding  in  the  prin- 
cipal case,  that  payment  by  a  debtor  to  the 
corporation  or  its  officers  after  the  appoint- 
ment of  a  receiver  is  no  defense  to  an  ac- 
tion  by   the   receiver  to  recover  the   same 
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pointmeni  of  a  receiver  for  its  property,  but 
before  he  has  notice  thereof,  the  proceeds  of 
which  check  are  applied  by  the  corpora- 
tion's officers  to  the  claims  of  creditors, 
cannot  avoid  repayment  to  the  receiver 
where  the  receiver  took  possession  of  the 
merchandise  before  it  was  delivered  to 
the  carrier  for  transportation,  and  shipped 
it  with  draft  against  the  bill  of  lading  in 
his  own  favor;  at  least  if  the  purchaser  re- 
ceived notice  of  the  receivership  in  time  to 
have  stopped  payment  of  the  check. 
Sam^*  delegation  of  authority  —  valid* 
Ity. 

2.  A  receiver  of  a  corporation  cannot 
make  an  agreement  with  its  former  man- 
ager by  which  the  latter  shall  control  cer- 
tain of  the  corporate  business  and  collect 
its  credits,  so  as  to  render  payments  made 
to  the  manager  valid,  and  prevent  a  second 
collection  of  the  claims  by  the  receiver. 

.Same  —  extraterritorial  claims  ~  juris- 
diction over. 

3.  The  appointment  of  a  receiver  for  a 
corporation  carries  title  to  credits  due  from 
nonresidents  of  the  state,  since  the  situs  of 
the  debt  follows  the  residence  of  the  cred- 
itor, and  therefore  the  debtor  can  make  no 
settlement  with  the  officers  of  th<{  corpora- 
tion which  will  be  valid  against  the  claims 
of  the  receiver. 

(Hart,  J.,  dissents.) 

(March  20,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Miller  County 


in  plaintiff's  favor  in  an  action  brought  by 
plaintiff  as  receiver  of  a  lumber  company 
to  recover  from  defendant  an  amount 
claimed  to  be  due  said  company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Moore  and  Henry 
Moore,  Jr.,  for  appellant: 

The  circuit  court  had  no  jurisdiction  to 
try  the  cause  of  action  alleged  in  said 
second  count,  for  the  sum  of  $32.70,  and 
the  defendant's  demurrer  thereto  should 
have  been  sustained. 

Berry  v.  Linton,  1  Ark.  252;  Fisher  v. 
Hall,  1  Ark.  275;  Dillard  v.  Noel,  2  Ark. 
449;  Wilson  v.  Mason,  3  Ark.  494;  Fenter 
v.  Andrews,  5  Ark.  34;  Collins  v.  Woodruff, 
9  Ark.  465;  Martin  v.  Foreman,  18  Ark. 
249;  State  v.  Devers»  34  Ark.  188;  Man- 
nington  v.  Young,  35  Ark.  287;  Humphrey 
V.  McCauley,  65  Ark.  143,  17  S.  W.  713; 
Harris-Damon  Lumber  Co.  v.  Craddock,  72 
Ark.  334,  80  S.  W.  228;  Paris  Mercantile 
Co.  V.  Hunter,  74  Ark.  615,  86  S.  W.  808; 
Brooks  V.  Hornberger,  78  Arli.  595,  94  S. 
W.  708;  American  Soda  Fountain  Co.  v. 
Battle,  85  Ark.  213,  107  S.  W.  672,  108 
S.  W.  508;  Winer  v.  Bank  of  Blytheville, 
89  Ark.  435,  131  Am.  St.  Rep.  102,  117  S. 
W.  232. 

A  receiver,  being  a  mere  creature  of  the 
court  of  his  appointment,  can  manifestly 
have  no  greater  or  wider  authority  than 
the  power  which  created  him. 

23  Am.  &  £ng.  £nc  Law,  2d  ed.  p. 
1107. 


debt,  is  well  founded,  since  the  power  and 
duty  of  a  receiver  to  collect  the  debts  and 
other  assets  of  the  corporation  implies  the 
correlative  duty  of  the  debtor  to  pay  the 
debt  to  the  receiver.  The  further  question 
decided  in  the  affirmative  in  Buchanan  v. 
Hicks,  whether  a  debtor  who  has  paid  his 
debt  to  the  officers  of  a  corporation  after 
the  appointment  of  a  receiver,  but  in  igno- 
rance thereof,  can  be  compelled  to  pay 
again  to  the  receiver,  is  not  so  clear,  and  on 
this  point,  also,  there  is  a  lack  of  authori- 
ties. 

It  was  held  in  Breed  v.  Glasgow  Invest. 
Co.  92  Fed.  760,  that  where  a  receiver  is 
appointed  for  an  insolvent  corporation,  and 
nn  injunction  against  carrying  out  existing 
executory  contracts  previously  entered  into 
by  it  granted,  pending  the  erection  of  a 
building  for  the  corporation  by  one  who 
had  contracted  to  build  it,  the  contractor, 
after  the  appointment  of  the  receiver,  can- 
not complete  the  building  and  obtain  a 
mechanics'  lien  therefor  without  permission 
of  the  court,  even  though  he  was  unaware 
of  the  appointment  of  the  receiver. 

But  in  Kirk  v.  Houston,  5  Ir.  Eq.  Rep. 
498,  where  a  receiver  had  been  appointed 
to-  collect  and  get  in  outstanding  personal 
estate  of  a  deceased  person  of  whose  estate 
an  administratrix  had  previously  been  ap- 
pointed, the  court  declined  to  order  a  debtor 
34  L.R.A.(N.8.) 


of  the  estate  to  pay  his  debt  to  the  re- 
ceiver, where  he  had  paid  the  debt  to. the 
administratrix  after  the  appointment  of 
the  receiver,  but  before  he  had  learned  of 
the  appointment. 

The  claim  of  a  creditor  of  a  corporation, 
who  became  such  after  the  appointment  of 
a  receiver  for  the  corporation,  is  postponed 
to  that  of  other  creditors,  since  neither  the 
corporation  nor  a  creditor  who  became  such 
pending  a  creditors'  suit  can  divert  the  dis- 
tribution of  the  trust  fund  from  those  en- 
titled to  its  distribution  at  the  time  of  the 
impounding  of  the  assets,  to  wit,  the  filing 
of  the  bill.  Atlas  R.  Supply  Co.  v.  Lake 
ft  River  R  Co.  134  Fed.  503. 

And  accordingly.  It  has  been  held  that  the 
claim  of  a  mortgagee  who  became  such  after 
the  filinff  of  a  creditors'  bill  in  a  Federal 
court  asKing  for  the  appointment  of  a  re- 
ceiver must  be  postponed  to  that  of  other 
creditors,  even  though  the  mortgagee  had 
no  actual  knowledge  of  the  appointment  of 
the  receiver,  since  a  suit  affecting  title  to 
property,  in  a  Federal  court,  is  constructive 
notice  with  respect  to  all  property  in  the 
district  and  division.    Ibid. 

As  to  time  from  hich  order  appointing 
receiver  becomes  operative,  see  note  to 
Squire  v.  Princeton  Lighting  Co.  16  L.RJI. 
(N.S.)  657.         —  -  B.  A.B. 
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Mr.  W.  H.  Arnold,  for  appellee,  relied  on 
practically  the  same  authorities  cited  in 
the  opinion. 

Frauenthalt  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  instituted  by  John 
T.  Hicks,  as  the  receiver  of  an  insolvent 
corporation,  to  recover  from  the  defendant 
upon  an  account  which  he  claimed  to  be 
due  to  said  corporation.  The  complaint 
contained  two  paragraphs.  In  the  first 
paragraph  it  was  alleged  that  the  defend- 
ant was  indebted  for  two  car  loads  of  lum- 
ber in  the  sum  of  $637,  and  in  the  second 
paragraph  it  was  alleged  that  he  was  in- 
debted in  the  sum  of  $32.70  for  a  balance 
due  for  wares  and  merchandise  sold  to 
him,  and  recovery  was  sought  for  both  of 
said  amounts.  The  defendant  filed  a  de- 
murrer to  the  second  paragraph  of  the  com- 
plaint, on  the  ground  that  the  amount  there- 
in sued  for  was  below  the  jurisdictional  lim- 
it of  the  circuit  court.  The  court  overruled 
said  demurrer/  and  the  defendant  thereupon 
filed  an  answer,  in  which  he  admitted  the 
shipment  of  the  two  car  loads  of  lumber, 
but  denied  that  he  owed  plaintiff  as  receiver 
therefor,  and  alleged  that  he  had  made 
a  payment  thereof  to  the  proper  person  en- 
titled to  receive  same.  He  did  not  deny 
owing  for  the  balance  of  account  set  forth 
in  the  second  paragraph  of  the  complaint. 
Upon  the  trial  of  the  case  the  court  directed 
the  jury  to  find  in  favor  of  the  plaintiff 
for  the  amount  sued  for,  which  was  done. 
From  this  action  defendant  has  appealed  to 
this  court. 

It  appears  that  the  Camden  Lumber  Com- 
pany was  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  Arkansas,  and 
was  located  in  the  county  of  Ouachita,  with 
its  place  of  business  at  a  postoffice  in  said 
county  called  "Lumber,"  at  which  place  it 
operated  a  sawmill  plant.  On  October  3, 
1905,  said  corporation  having  become  insol- 
vent, J.  T.  Hicks  was  regularly  appointed 
riBceiver  thereof  by  the  United  States  cir- 
cuit court  for  the  western  district  of  Ar- 
kansas and  duly  qualified  as  such  receiver 
on  October  6,  1905.  No  question  was  made 
in  the  lower  court,  and  none  is  made  in 
this  court,  relative  to  the  regularity  of  the 
institution  of  said  suit  and  the  legality  of 
the  appointment  of  said  Hicks  as  receiver 
of  said  corporation  by  said  court.  The  sole 
defense  that  was  made  in  the  lower  court, 
and  which  is  pressed  here,  against  the  re- 
covery for  said  car  loads  of  lumber,  is 
that  the  defendant  claims  that  he  boiight 
the  same  from  said  corporation  prior  to  the 
appointment  of  said  receiver,  and  that  he 
thereafter  paid  therefor  to  the  manager  ol 
J4  L.R.A.(N.S.) 


said  corporation,  who  was  authorized  to  re- 
ceive the  same. 

Inasmuch  as  the  lower  court  directed  a 
verdict  against  defendant,  if  there  was  any 
testimony  adduced  upon  the  trial  of  this 
case  which  tended  to  establish  an  issue 
constituting  a  legal  defense  to  a  recovery 
for  this  lumber,  then  the  lower  court  erred 
in  giving  said  peremptory  charge  for  a 
verdict  in  favor  of  plaintiff.  We  think, 
however,  that  the  testimony  adduced  at  the 
trial  of  this  case  is  virtually  undisputed. 
According  to  this  uncontroverted  testimony, 
the  case  is  this :  The  Camden  Lumber  Com- 
pany had  been  engaged  in  the  manufacture 
of  lumber  *for  quite  a  period  prior  to  Octo- 
ber, 1905,  in  Ouachita  county,  Arkansas, 
and  J.  J.  Cochran  was  the  vice  president 
and  manager  thereof,  with  a  sales  office 
located  at  St.  Louis,  Missouri.  The  defend- 
ant, through  said  Cochran,  had  purchased 
from  said  corporation  a  number  of  cars  of 
lumber  during  the  year  1905,  and  in  August 
of  that  year  made  an  order  for  the  two 
cars  involved  in  this  suit,  one  of  which  he 
directed  to  be  shipped  to  his  customer  at 
Warsaw,  Missouri,  and  the  other  to  be 
shipped  to  another  customer  at  Colorado 
Springs,  Colorado.  On  the  2d  or  4th  of 
October,  1905,  and  prior  to  the  qualification 
of  said  receiver,  invoices  for  said  lumber 
were  sent  to  the  office  of  the  defendant  at 
Kansas  City,  Missouri.  According  to  the 
terms  of  the  invoices,  the  defendant  was 
entitled  to  a  discount  on  the  price  of  the 
lumber  of  2  per  cent,  by  paying  for  same 
within  a  certain  time  after  receipt  of  said 
invoice,  and  on  October  17th,  pui-suant  to 
the  terms  of  said  invoices,  and  according 
to  his  prior  custom  in  his  dealings  with 
this  corporation,  he  executed  a  check  pay- 
able to  the  corporation  for  $637,  same  be- 
ing the  price  of  the  lumber  less  the  dis- 
count of  2  per  cent,  and  sent  the  same  to 
its  ofiice  at  St.  Louis,  Missouri.  This  check 
was  drawn  upon  a  bank  located  at  Kansas 
City,  Missouri,  and  was  paid  by  said  bank 
on  October  30,  1905.  In  the  meanwhile, 
the  receiver  on  October  7,  1905,  proceeded 
to  the  place  of  business  and  plant  of  said 
insolvent  corporation  in  Ouachita  county, 
and  took  possession  of  all  the  assets  thereof 
at  that  place.  Amongst  these  were  the  two 
car  loadjB  of  lumber  involved  in  this  suit, 
which  were  on  the  cars,  but  which  had  not 
not  then  been  delivered  to  a  common  car- 
rier for  shipment.  The  receiver  also  took 
possession  of  all  the  books  and  accoiuits 
of  said  corporation,  and  therefrom  found 
that  these  two  cars  had  been  ordered  prior 
to  his  appointment,  and  had  been  directed 
to  be  shipped  to  the  two  customers  of  de- 
fendant above  named.  In  order  to  carry 
out  the  contract  tor  the  sale  of  these  two 
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cars  of  lumber,  he  then  obtained  bills  of 
lading  from  the  common  carrier  at  that 
place,  consigning  the  same  to  said  two  cus- 
tomers, and  on  October  14th  he  attached 
same  to  drafts  drawn  on  said  customers  for 
the  price  of  the  lumber,  and  on  October 
17th  wrote  to  each  of  these  customers,  stat- 
ing that  he  had  drawn  upon  them  for  the 
price  of  the  lumber  through  the  bank,  with 
the  bills  of  lading  attached,  and  requesting 
that  they  honor  the  same  upon  presenta- 
tion thereof.  The  customers  upon  receipt 
of  said  letters  immediately  wrote  to  tbe  de- 
fendant at  his  office  at  Kansas  City,  notify- 
ing him  of  the  receipt  of  these  letters  from 
the  receiver,  which  were  received  by  the  de- 
fendant on  October  22d.  On  October  23d 
defendant  wrote  to  said  receiver,  stating 
that  he  had  purchased  the  lumber,  directing 
it  sent  to  his  customers,  and  that  in  ac- 
cordance with  his  custom  he  had  sent  a 
draft  in  payment  therefor  to  the  office  of 
the  corporation  at  St.  Louis,  Missouri,  and 
therein  requested  tne  receiver  to  recall  the 
drafts  upon  his  customers.  Further  cor- 
respondence was  exchanged  between  the  re- 
ceiver and  the  defendant,  in  which  the  re- 
ceiver insisted  upon  payment  being  made  to 
him,  and  defendant  contending  that  he  had 
rightfully  sent  payment  to  the  corporation 
at  St.  Louis.  In.  the  meanwliile  said  draft 
was  received  by  said  Cochran  at  St.  Louis 
some  time  after  October  17th,  and  he  in- 
dorsed the  corporation's  name  thereon  and 
also  his  own  name,  and  placed  same  for 
collection  in  a  bank  in  St.  Louis,  with  direc- 
tions to  place  the  amount  to  his  individual 
credit  when  collected.  The  draft  was  paid 
on  October  30th,  and  said  Cochran  testified 
that  he  thereafter  paid  the  proceeds  thereof 
to  creditors  of  the  corporation  in  Missouri. 
Subsequently  the  receiver  made  report  of 
his  actions  relative  to  carrying  out  the  con- 
tract of  the  corporation  for  the  sale  of  this 
lumber,  and  as  to  the  claims  of  the  defend-' 
ant  with  reference  to  the  payment  therefor, 
and  he  was  directed  by  the  court  to  institute 
this  suit  against  the  defendant. 

It  thus  appears  that  the  defendant  made 
a  contract  for  the  purchase  of  this  lumber 
from  the  corporation  prior  to  the  time  the 
receiver  was  appointed  therefor,  and  sent 
a  check  in  payment  for  the  lumber  some 
time  after  the  receiver  had  been  appointed 
and  qualified,  and  prior  to  the  time  that 
the  lumber  had  been  delivered  to  a  common 
carrier  for  shipment.  The  question,  there- 
fore, involved  in  this  case  is  whether  or 
not  defendant  had  a  right  to  make  payment 
for  this  lumber  to  anyone  except  the  re- 
ceiver. The  plaintiff  was  appointed  receiver 
of  this  insolvent  corporation  in  a  suit  regu- 
larly pending  in  a  court  having  jurisdic- 
tion thereof,  and  no  question  is  made  con- 
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testing  the  regularity  of  that  appointment. 
The  appointment  of  the  receiver  was  a  mat^ 
ter  resting  entirely  within  the  discretion 
of  the  court  which  appointed  him,  and  he 
thereby  became  the  representative  of  all 
persons  who  were  concerned  in  the  corpora- 
tion. Upon  his  appointment  by  the  court, 
the  receiver  became  entitled  to  the  posses- 
sion of  all  property  and  assets  belonging 
to  said  insolvent  corporation  for  the  benefit 
of  the  parties  to  that  suit  and  all  concerned, 
and  his  possession  could  not  be  disturbed 
by  anyone  without  leave  of  that  court.  The 
receiver  waa  but  an  arm  of  the  court,  and 
all  the  property  of  the  corporation  within 
the  jurisdiction  of  that  court,  by  virtue 
of  his  appointment,  was  placed  within  the 
custody  of  tlie  court  through  him  as  such 
receiver.  The  title  to  all  the  property  of 
the  insolvent  corporation  within  the  juris- 
diction of  the  court  became  immediately 
vested  in  said  receiver  upon  his  appoint- 
ment and  qualification.  This  included  not 
only  all  the  personal  property  of  said  cor- 
poration, but  all  its  accounts  and  choses 
in  action.  In  speaking  of  the  nature  and 
extent  of  the  title  of  a  receiver  to  the  prop- 
erty of  an  insolvent  corporation,  Mr.  High, 
in  his  work  on  Receivers,  says  that  he  is 
vested  by  law  with  the  title  to  the  estate 
of  the  corporation,  deriving  his  title  thereto 
under  and  through  it.  High,  Receivers,  § 
316.  In  §  316  he  says,  further:  "As  re- 
gards the  rights  of  action  vested  in  the  re- 
ceiver of  a  corporation  by  virtue  of  his 
appointment,  the  general  rule  is  that  he 
takes  all  rights  of  action  which  the  cor- 
poration itself  originally  had,  and  may  en- 
force them  by  the  same  legal  remedies." 

The  receiver  as  an  officer  of  the  court 
which  has  taken  control  of  the  property  of 
an  insolvent  corporation  is,  for  the  purpose 
of  the  administration  of  the  assets  thereof, 
invested  with  the  title  to  its  property,  and 
is  the  real  party  in  interest  in  any  litiga- 
tion concerning  it.  Henning  v.  Raymond, 
35  Minn.  303,  29  N.  W.  132;  Re  Schuyler's 
Steam  Tow  Boat  Co.  136  N.  Y.  169,  20 
L.R.A.  39],  32  N.  £.  623;  Re  Tyler,  149 
U.  S.  164,  37  L.  ed.  G89,  13  Sup.  Ct.  Rep. 
785;  23  Am.  ft  Eng.  Knc.  Law,  p.  1087. 
It  is  provided  by  the  statutes  of  this  state 
that,  when  a  receiver  shall  be  appointed  for 
a  corporation,  he  shall  thenceforward  have 
full  possession  of  and  shall  be  vested  with 
the  title  to  all  its  personal  property,  in- 
cluding money,  credits,  choses  in  action, 
and  rights  and  interests  of*  every  kind, 
so  as  to  preserve  the  assets  and  property  for 
the  benefit  of  the  corporation  and  all  per- 
sons interested.  Kirby's  Dig.  §  6348.  Im- 
mediately, therefore,  upon  the  appointment 
and  qualification  of  the  plaintiff  as  receiver 
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of  the  said  insolvent  corporation,  he  became 
invested  with  the  title  to  all  personal  prop- 
erty and  choses  in  iiction  thereof,  and  was 
the  party  who  was  entitled  to  receive  pay- 
ments of  all  debts  due  to  it.  Driver  v. 
Lanier,  66  Ark.  ]26,  49  S.  W.  816;  Ratcliff 
V.  Adler,  71  Ark.  269,  72  S.  W.  896;  High, 
Receivers,  §  316.  Upon  the  appointment  of 
the  receiver  for  said  insolvent  corporation, 
its  corporate  functions  were  suspended,  and 
it  could  exercis^  no  further  authority  over 
its  property  or  effects.  As  is  said  in  High 
on  Receivers,  §  290:  "The  appointment  of 
a  receiver  over  a  corporation  is  generally 
equivalent  to  a  suspension  of  its  corporate 
functions  and  of  all  authority  over  its  prop- 
erty and  effects,  and  is  also  equivalent  to 
an  injunction  restraining  its  agents  and 
officers  from  intermeddling  with  its  prop- 
erty." So  that,  after  the  appointment  of 
a  receiver,  the  corporate  officers  and  agents 
are  without  authority  to  meddle  with  the 
property  of  said  corporation,  and  have  no 
right  or  authority  to  collect  any  indebted- 
ness that  may  be  due  to  it.  In  effect,  the 
receiver  succeeds  to  all  of  the  rights  of  the 
corporation  and  the  authority  to  control 
its  property  and  collect  its  assets,  including 
all  diebts  that  may  be  due  to  it,  and  this 
authority  can  only  be  exercised  by  him  or 
by  someone  appointed  by  him.  Linville  v. 
Hadden,  88  Md.  594,  43  L.R.A.  222,  41 
Atl.  1097;  Squire  v.  Princeton  Lighting  Co. 
72  N.  J.  Eq.  883,  15  L.R.A. (N.S.)  657,  68 
Atl.  176;  34  Cyc.  Law  &  Proc.  p.  182. 

Now,  in  the  case  at  bar,  the  undisputed 
testimony  shows  that  on  October  5,  1905, 
the  plaintiff  was  appointed  and  duly  quali- 
fied as  receiver  of  said  insolvent  corpora- 
tion, and  on  October  7th  he  actually  took 
possession  of  the  two  cars  of  lumber  in- 
volved in  this  case.  Prior  to  that  time  the 
defendant  had  made  an  order  for  this  lum- 
ber, and  the  receiver  thereupon,  in  carry- 
ing out  the  agreement  of  the  corporation 
to  sell  him  the  same,  shipped  the  two  cars 
to  defendant's  customers,  and  defendant  re- 
ceived from  such  customers  payment  there- 
for. Whether  we  shall  consider  that  the 
title  to  the  two  cars  of  lumber  became  in- 
vested in  the  receiver  upon  his  appointment 
and  taking  possession  thereof,  and  there- 
fore the  defendant  became  indebted  to  plain- 
tiff, as  receiver,  by  reason  of  the  same  hav- 
ing been  shipped  thereafter  to  parties  for 
his  benefit,  or  whether  we  shall  consider 
that  defendant  had  purchased  the  lumber 
from  the  corporation  prior  to  the  appoint- 
ment of  the  receiver,  and  simply  owed  to 
the  corporation  the  debt  therefor  upon  his 
appointment,  in  either  event  the  title  to 
the  lumber  or  the  title  to  the  debt  became 
invested  in  the  receiver  on  October  5th, 
when  he  was  duly  qualified.  After  the  5th 
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of  October,  the  corporation  itself  could  exer- 
cise no  authority  over  its  assets,  and  its 
former  vice  president  and  manager  could 
not  exercise  such  authority.  Both  the  pow- 
ers of  the  corporation  and  of  its  former 
officers  and  agents  became  suspended  im- 
mediately upon  the  qualification  of  said  re- 
ceiver. After  that  the  only  party  who  had 
a  right  to  receive  payment  for  any  prop- 
erty belonging  to  the  corporation,  or  for 
any  indebtedness  due  to  it,  was  the  receiver. 
Therefore,  when  the  defendant  sent  pay- 
ment for  said  lumber  to  the  corporation  or 
to  Cochran,  its  former  manager,  on  Octo- 
ber 17,  1905,  he  made  the  payment  to  one 
who  was  not  authorized  to  receive  the  same, 
and  therefore  such  alleged  payment  would 
not  extinguish  the  debt.  Jenkins  v.  Shinn, 
55  Ark.  347,  18  S.  W.  240;  Bank  of  Bates- 
ville  v.  Maxey,  76  Ark.  472,  88  S.  W.  968; 
30  Cyc.  Law  &  Proc.  p.  1183. 

But  it  is  urged  by  the  defendant  that  at 
the  time  he  sent  the  draft  to  the  cor]x>ra- 
tion  at  St.  Louis,  or  to  its  manager,  he 
did  not  know  and  had  received  no  notice 
of  the  appointment  of  a  receiver  for  said 
insolvent  corporation,  and  that,  under  sucii 
circumstances,  the  payment  made  by  hitn 
to  the  corporation  or  its  former  manager 
would  be  effective.  But,  as  is  said  in  the 
case  of  Breed  v.  Glassgow  Invest.  Co.  (C 
C.)  92  Fed.  760:  **The  appointment  of  a 
receiver  of  the  property  of  an  insolvent  cor- 
poration is  legal  notice  to  all  persons  hav- 
ing contractual  relations  with  it.  Their 
rights  are  not  affected  by  notice  or  the 
want  of  it,  but  by  the  operation  of  the  law 
which  the  court  has  put  in  motion."  The 
contention,  therefore,  made  by  the  defend- 
ant that  he  had  no  notice  of  the  appoint- 
ment of  the  receiver,  and  therefore  was  not 
bound  by  the  order  appointing  the  receiver 
for  tliis  insolvent  corporation,  is  without 
merit.    34  Cyc.  Law  &,  Proc  p.  216. 

It  is  further  contended  that,  prior  to  the 
appointment  of  the  plaintiff  as  receiver,  he 
had  some  arrangement  with  said  Cochran. 
the  former  vice  president  and  manager  of 
the  corporation,  whereby  it  was  agreed  that, 
after  he  was  appointed,  the  said  Cochran 
should  control  and  manage  certain  of  its 
properties  and  business.  But  such  an  agree- 
ment, if  made,  could  not  be  valid.  The 
receiver  is  an  officer  of  the  court,  and  he 
cannot,  by  any  agreement,  tie  himself  ap 
in  the  performance  of  his  official  duties.  An 
agreement,  therefore,  even  if  made  by  him, 
to  turn  over  to  another  the  control  and 
management  of  the  business  and  property 
of  the  corporation,  which  by  the  court  is 
intrusted  to  his  care  and  management,  is 
void.  Shadewald  v.  White,  74  Minn.  208, 
77  N.  W.  42. 

It  is  also  contended  by  defendant  that  the 
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indebtedness  that  was  di|e  to  this  corpora- 
tion was  an  asset  situated  in  the  state  of 
Missouri,  and  therefore  outside  of  the  ju- 
risdiction of  the  court  which  appointed  the 
receiver  over  this  insolvent  corporation  in 
the  state  of  Arkansas.  It  is  therefore  in- 
sisted that  by  virtue  of  his  appointment  the 
receiver  was  not  entitled  to  the  possession 
of  this  indebtedness,  and  the  title  thereto 
was  not  vested  in  him.  But  we  do  not  think 
this  contention  is  correct.  The  situs  of 
a  debt  follows  the  creditor,  and  the  cred- 
itor in  this  case  was  a  corporation.  The 
place  of  business  and  domicil  of  this  cor- 
poration was  in  Ouachita  county,  Arkansas, 
and  the  situs  of  this  debt  was  therefore  at 
that  place.  The  debt  was  therefore  an  asset 
of  the  corporation  over  which  the  court 
in  Arkansas,  which  appointed  the  plaintiff 
as  its  receiver,  had  full  jurisdiction,  and 
the  title  thereto  and  the  rigl)t  to  collect 
the  same  was  thereby  invested  in  the  plain- 
tiff. Smead  v.  Chandler,  71  Ark.  505,  65 
L.R.A.  353,  76  S.  W.  1066;  9  Cyc.  Law  & 
Proc.  p.  681.  It  follows  from  the  foregoing 
that  the  plaintiff,  as  the  receiver  of  said 
insolvent  corporation,  was' the  only  person 
who  was  entitled  to  collect  from  the  de- 
fendant the  amount  due  for  these  two  cars 
of  lumber,  and  that  the  payment  or  at- 
tempted payment  made  to  the  corporation 
or  its  manager  after  the  appointment  of 
said  receiver  was  ineffective.  In  addition 
to  this,  defendant  had  received  notice  of 
the  appointment  of  a  receiver  and  of  his 
contention  that  he  was  entitled  to  receive 
payment  for  this  lumber  on  October  22, 
1905,  at  his  office  at  Kansas  City,  and  long 
prior  to  the  time  when  the  draft  which  he 
had  given  to  the  corporation  was  actually 
paid.  He  therefore  had  ample  time  to 
have  stopped  the  payment  of  said  draft 
after  he  had  received  such  notice,  and  be- 
fore its  pajrment,  which  he  failed  to  do. 

We  are  of  the  opinion,  therefore,  that 
the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  amount  of  said  two  cars 
of  lumber.  We  do  not  think  that  there  is 
any  merit  in  the  contention  of  the  defend-. 
'  ant  that  the  circuit  court  did  not  have 
jurisdiction  over  the  items  of  the  account 
set  out  in  the  second  paragraph  of  the  com- 
plaint We  think  that  the  items  of  lumber 
set  out  in  the  first  paragraph  were  but 
parts  of  an  account  due  by  the  defendant 
to  the  corporation,  and  that  the  items  set 
out  in  the  second  paragraph  were  but  other 
items  of  the  same  account,  and  that,  there- 
fore, the  items  set  out  in  both  paragraphs 
constituted  parts  of  one  running  account, 
and  were  not  claims  founded  upon  separate 
and  distinct  contracts.  The  entire  items 
set  out  in  both  paragraphs  could  have  beeti, 
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and  probably  should  have  been,  only  set 
forth  in  one  paragraph. 

The  circuit  court  therefore  had  jurisdic- 
tion over  the  entire  account,  which  in- 
cluded all  of  the  items  of  both  paragraphs 
of  this  complaint. 

Under  the  undisputed  testimony  which 
was  adduced  upon  the  trial  of  this  case, 
we  are  of  the  opinion  that  the  plaintiff 
was  entitled  to  recover  the  amount  sued  for, 
und  the  court  therefore  did  not  err  in 
directing*  a  verdict  for  said  amount  in 
favor  of  the  plaintiff. 

The  judgment  is  affirmed. 

Hart,  J.,  dissents. 
Klrby,  J.,  disqualified. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down: 

On  the  question  of  jurisdiction  of  the 
circuit  court  as  to  the  item  of  $32.70  set 
forth  in  the  last  paragraph  of  the  com- 
plaint, the  four  judges  who  participated  in 
the  decision  (one  of  the  judges  being  dis- 
qualified) are  equally  divided  in  opinion. 
Therefore  the  petition  for  reconsideration 
will  stand  overruled  without  an  opinion  of 
the  court  on  that  question. 


MINNB80TA  SUPREME  COURT. 

MAZIE  M.  RUDD,  Respt., 
V. 
GREAT    EASTERN    CASUALTY    ft    IN- 
DEMNITY COMPANY,  Appt. 

(—  Minn.  — ,  131  N.  W.  633.) 

Insurance    —    injury    on    highway    — 
ra  i  Iroa  d   p  la  if orm . 

A  platform  at  a  railway  depot,  used  by 
the  public  fdr  the  purpose  of  going  to  and 
from  trains,  and  which  is  used  by  the  pub- 
lifi  without  objection  for  the  purpose  of 
traveling  from  one  street  to  another  street, 
and  to  other  parts  of  the  depot  grounds,  is 
a  ''public  highway,"  within  the  meaning  of 
an  accident  insurance  policy  which  con- 
tained the  provision:     '*While  walking  on 

Headnote  by  Lewis,  J. 

Note. —  The  above  case  seems  to  be  one 
of  first  impression  upon  the  scope  of  a 
provision  in  an  accident  policy  indemnify- 
ing an  insured  for  injuries  received  upon  a 
"public  highway,"  since  an  extensive  search 
has  failed  to  disclose  any  other  case  involv- 
ing that  particular  question. 

As  to  scope  of  provision  exempting  in- 
surer or  limiting  its  liability  when  insured 
is  injured  on  "roadbed"  of  railroad  com- 
pany, see  note  to  McClure  v.  Great  Western 
Acci.  Asso.  8  L.R.A.(X.S.)   970. 
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a  public  highway,  by  being  injured  by  ac- 
tual contact  with  a  bicyule  or  any  moving 
conveyance  or  vehicle  propelled  by  stcant, 
electricity,  cable,  horse  power,  gasolene,  or 
compressed  air." 

(June  0,  1911.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  County 
granting  a  new  trial  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
an  accident  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Larrabee  St  Davles,  for  appel- 
lant: 

Deceased  was  a  trespasser. 

Gibbons  v.  Northern  P.  R.  Co.  99  Minn. 
142,  108  N.  W.  471;  Akers  v.  Chicago,  St. 
P.  M.  k  O.  R.  Co.  58  Minn.  640,  GO  N.  W. 
669;  De  Blois  y.  Great  Northern  R.  Co. 
71  Minn.  45,  73  N.  W.  637;  Schreiner  v. 
Great  Northern  R.  Co.  86  Minn.  245,  58 
L.R.A.  75,  90  N.  W.  400;  Klot*  v.  Winona 
&  St.  P.  R.  Co.  68  Minn.  341,  71  N.  W. 
257;  Ellington  v.  Great  Northern  R.  Co. 
96  Minn.  176,  104  N.  W.  827;  Hepfel  v. 
St.  Paul,  M.  &  M.  R.  Co.  49  Minn.  263,  51 
N.  W.  1049. 

The  railroad  property  was  not  public 
property. 

Donovan  v.  Pennsylvania  Co.  199  U.  S. 
279,  50  L.  ed.  192,  26  Sup.  Ct.  Rep.  91; 
Western  U.  Teleg.  Co.  v.  Pennsylvania  K. 
Co.  195  U.  S.  640,  49  L.  ed.  312,  26  Sup.  Ct. 
Rep.  133,  1  A.  &  E.  Ann.  Cas.  517;  Southern 
P.  Co.  V.  Hyatt,  132  Cal.  240,  54  L.R.A. 
622,  64  Pac.  272;  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Bingham,  29  Ohio  St.  364,  23 
Am.  Rep.  751;  Grand  Rapids,  N.  &  L.  S. 
R.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  35  Mich. 
264,  24  Am.  Rep.  645. 

Mr.  A.  O.  Gillette,  for  respondent: 

The  deceased  was  not  a  trespasser. 

McKone  y.  Michigan  C.  R.-  Co.  61  Mich. 
601,  47  Am.  Rep.  596,  17  N.  W.  74;  Hale 
V.  Grand  Trunk  R.  Co.  60  Vt.  605,  1  L.R.A. 
187,  15  Atl.  300. 

Appellant  cannot  excuse  itself  from  lia- 
bility by  reason  of  section  *F"  of  the 
policy. 

Standard  Life  &  Acci.  Ins.  Co.  v.  Lang- 
ston,  60  Ark.  381,  30  S.  W.  427;  Meadows 
V.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  76,  50 
Am.  St.  Rep.  427,  31  S.  W.  578;  Equitable 
Acci.  Ins.  Co.  v.  Osbom,  90  Ala.  201,  13 
L.R.A.  267,  9  So.  869;  DeLoy  v.  Travelers' 
Ins.  Co.  171  Pa.  1,  60  Am.  St.  Rep.  787,  32 
AtL  1108;  Starr  y.  i£tna  L.  Ins.  Co.  41 
Wash.  199,  4  L.R.A.(N.S.)  636,  83  Pac. 
113. 

The  question  as  to  whether  the  scene  of 
the   accident   is  a  public  highway   is   one 
of  fact. 
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Olcott  V.  Fond.du  Lac  County,  16  Wall. 
678,  21  L.  ed.  3*82;  Donovan  v.  Penn&yl- 
vania  Co.  199  U.  S.  279,  50  L.  e<L  102,  26 
Sup.  Ct.  Rep.  91;  McLucas  v.  St.  Joseph 
&  G.  I.  R.  Co.  67  Neb.  603,  93  N.  W.  928, 
97  N.  W.  312,  2  A.  &  £.  Ann.  Caa.  715; 
Southern  P.  Co.  y.  Hyatt,  132  Cal.  240,  54 
L.R.A.  622,  64  Pac.  272. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

The  Missabe  &  Northern  Railway  depot, 
in  the  city  of  Virginia,  faces  north  on 
Chestnut  street,  ana  is  about  80  feet  in 
length  and  40  feet  in  width.  It  is  sur- 
rounded by  a  platform  12  feet  wide  on  the 
north,  west,  and  south  sides,  and  15  feet 
wide  on  the  cast  side,  where  it  extends  to 
the  south  for  a  distance  of  about  180  feet 
from  tlie  east  end  of  the  depot.  The  main 
track  of  the  railway  runs  on  the  east  side 
of  this  long  platform,  and  the  westerly  rail 
is  about  3  feet  distant  from  it.  The  freight 
depot  is  located  about  170  feet  south  of 
the  passenger  depot.  Maple  street  commen- 
ces at  the  right  of  way  just  north  of  the 
freight  house,  knd  runs  to  the  west.  An- 
other street  runs  north  and  south  from 
Chestnut  to  Maple  streets,  and  parallel  to 
the  right  of  way.  A  spur  or  switch  track 
is  located  on  the  right  of  way  just  west 
of  the  depots. 

The  use  of  these  grounds  by  the  public 
was  stated  by  the  trial  court  as  follows: 
"The  public,  foot  travelers  and  those  using 
vehicles,  make  use  of  the  street  to  the  west 
of  the  right  of  way,  and  the  right  of  way, 
indifferently,  in  going  to  and  from  the 
passenger  and  freight  depot,  and  in  passing 
from  Maple  street  up  to  Chestnut,  and 
thence  east  or  west,  and  in  passing  from 
Chestnut  down  to  Maple  and  to  the  west. 
Foot  travelers  use  the  platform,  and  the 
part  to  the  south,  along  the  tracks.  So  far 
as  its  actual  use  is  concerned,  the  platform 
and  right  of  way  and  the  street,  so  far 
as  they  are  capable  of  use  for  travel,  are 
one  street  or  highway.'* 

Plaintiff's  husband  was  insured  in  de- 
fendant company  under  a  policy  of  accident 
insurance.  At  about  9:35  P.  if.,  April  26, 
1909,  the  regular  train  came  in,  consisting 
of  a  baggage  car,  a  smoker,  a  coach,  and  a 
sleeper  in  the  order  named,  and  stopped 
next  to  the  platform  on  the  main  trade, 
with  the  engine  near  the  middle  of  Chest- 
nut street.  Mr.  Rudd,  who  lived  at  Vir- 
ginia, accompanied  some  friends  who  were 
taking  passage  on  the  train,  and  went 
with  them  to  the  train  and  into  the  smoker. 
As  soon  as  the  train  started  to  back  out, 
he  went  out  of  the  south  door  of  the 
car,  and  that  was  the  last  seen  of  him 
alive.    About  half  an  hour  after  the  train 
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had  left,  his  mangled  body  was  found  on 
the  main  track,  about  60  feet  south 
from  the  south  end  of  the  platform,  and 
blood  was  found  on  the  track  within  100 
feet  of  the  south  end  of  the  depot.  The 
only  blood  discovered  on  the  train  was  on 
the  heel  of  the  engine  pilot.  There  was 
evidence  to  warrant  the  conclusion  that  the 
north  end  of  the  smoker  stood  about  oppo- 
site the  south  end  of  the  passenger  depot 
when  the  train  started. 

At  the  close  of  the  evidence  the  trial 
court  directed  a  verdict  for  the  defendant, 
but  subsequently  granted  plaintiff's  motion 
for  a  new  trial.  Appellant  concedes  that 
the  sole  question  on  this  appeal  is  whether 
Rudd,  when  he  fell  under  the  train,  was 
on  a  public  highway,  within  the  terms 
of  the  policy. 

The  pertinent  provisions  of  the  policy 
necessary  to  consider  are  as  follows: 
"While  walking  on  a  public  highway,  by 
being  injured  by  actual  contact  with  a  bi- 
cycle or  any  moving  conveyance  or  vehicle 
propelled  by  steam,  electricity,  cable,  horse 
power,  gasolene,  or  compressed  air."  An- 
other provision  was  that  the  insurance  did 
not  cover  suicide  or  injuries,  fatal  or  other- 
wise, sustained  while  on  the  roadbed  or 
bridge  of  any  railroad,  except  while  crossing 
such  roadbed  at  its  intersection  with  a 
legally  dedicated  public  highway.  It  is 
clear  from  this  language  that  plaintiff  can- 
not recover  if  Rudd  fell  or  was  caught  by 
the  train  while  getting  off  the  train.  But 
if  he  had  reached  the  platform,  and  then 
slipped  or  came  in  contact  with  the  train, 
and  Was  thrown  and  drawn  under,  then  the 
question  arises  whether  the  accident  oc- 
curred in  a  public  highway,  as  that  term  In 
the  policy  was  intended  to  be  understood. 

The  location  of  the  blood  on  the  track 
and  on  the  engine,  and  the  speed  of  the 
train  when  Rudd  left  the  car,  show  that 
he  had  not  passed  the  platform  when  ho 
stepped  off  the  car.  The  position  of  his 
body  when  found  and  the  location  of  the 
blood  indicate  that  he  left  the  car  on  the 
platform  side.  He  may  have  fallen  while 
attempting  to  alight.  He  may  have  reached 
the  platform,  and  while  on  his  way  to  the 
depot  slipped  or  fell  between  the  train  and 
the  platform.  The  latter  inference  is  aided 
by  the  fact  that  the  engine  contained  the 
only  blood  on  the  train.  And  he  may  not 
have  fallen  until  the  engine  had  passed  him, 
which  would  require  some  time.  There 
were  no  lights  on  the  platform  on  the  south 
side  of  the  depot,  and  it  was  fairly  a  ques- 
tion for  the  jury  to  determine  whether  such 
was  the  manner  in  which  he  met  his  death. 

The  platform  was  not  a  part  of  the  road- 
bed or  a  bridge,  as  defined  in  the  policy. 
It  was  not  a  legally  laid  out  or  dedicated 
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public  highway,  but  it  was  a  public  high- 
way in  a  limited  sense.  It  was  open  to 
the  public,  not  for  general  use,  but  for  the 
use  of  thoe  having  business  transactions 
with  the  company,  or  having  occasion  to 
pass  that  way.  One  going  to  a  station  to 
mail  a  letter  is  not  a  trespasser.  Hale  v. 
Grand  Trunk  R.  Co.  60  Vt.  605,  1  L.R.A. 
187,  15  Atl.  300.  A  person  is  not  a  tres- 
passer who  goes  upon  depot  grounds  for  the 
purpose  of  holding  a  business  consultation 
with  another  who  was  expected  to  be  there 
to  take  a  train.  Klugherz  v.  Chicago,  M.  k  St. 
P.  R.  Co.  90  Minn.  17,  101  Am.  St.  Rep. 
384,  95  N.  W.  586.  Those  who  go  to  depots 
to  meet  passengers  are  not  trespassers. 
McKone  v.  Michigan  C.  R.  Co.  51  Mich. 
601,  47  Am.  Rep.  696,  17  N.  W.  74.  Be- 
sides,  the  public  had  acquired  the  privilege 
of  using  the  platform  as  a  short-cut  way 
to  another  street.  The  terni  employed  in 
the  policy  is  very  general.  It  is  not  ex- 
pressly limited  to  legally  laid  out  or  dedi- 
cated public  highways,  which  are  open  to 
the  general  public  without  any  restric- 
tions. It  may  reasonably  refer  to  any  walk 
or  way  where  the  public  are  accustomed  to 
travel  for  certain  purposes.  When  there  is 
any  fair  doubt  as  to  the  meaning  of  terms 
used  in  such  contracts,  they  must  be  con- 
strued most  strongly  against  the  party  se- 
lecting the  language.  Cook  v.  Modem 
Brotherhood,  —  Minn.  — ,  131  N.  W.  334. 

•  We  concur  with  the  trial  court  that  the 
platform  was  a  highway  within  the  mean- 
ing of  the  policy,  and  that  the  evidence  was 
sufficient  to  warrant  a  jury  in  finding  that 
the  deceased  came  to  his  death  by  falling 
from  the  platform.  Anthony  v.  Mercantile 
Mut.  Acci.  Asso.  162  Mass.  354,  26  L.R.A. 
406,  44  Am.  St.  Rep.  367,  38  K.  E.  973. 

AfiSrmed. 


TEXAS   8UPREMB  COURT. 

StLSBEE  STATE  BANK 
v. 

FRENCH  MARKET  GROCERY  COMPANY. 

(—  Ter.  — ,  132  S.  W.  466.) 

Garnishment  —  money  deiKMited  by 
agent. 

Money  on  deposit  in  a  bank  in  the  name 
of  a  certain  person,  "agent,"  is  prima  facie 
his  property,  and  therefore  subject  to  gar- 
nishment for  his  debt,  to  defeat  which  he 

Note.  —  Oamishtnent  of  hatUc  deposit  in 
a  form  importing  that  depositor  is 
acting  as  agent  or  fiduciary. 

Cases  are  not  inchided  in  which  money  of 
a  principal  or  cestui  que  trust  is  deposited 
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has  the  burden  of  showing  that  it  in  fact 
belonged  to  an  undisclosed  principal. 

(December  14,  1910.) 

QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  First  Supreme 
Judicial  District,  arising  upon  appeal  by 
the  defendant  frodi  a  judgment  of  the  Dal- 
las County  Court  in  favor  of  plaintiff  in  a 
garnishment  proceeding  to  reach  money  de- 
posited in  the  garnishee  bank  to  the  credit 
of  a  depositor,  for  his  debts.  Negative  an- 
swer returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  K,  £.  ICaaterltng  and  J.  D. 
Martin  for  appellant. 

Messrs.  Blain  A  Howth  for  appellee. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Certified  questions  from  the  court  of  civil 
appeals  for  the  first  district,  as  follows: 

"This  is  an  appeal  from  a  judgment  of 
the  county  court  against  appellant  in  a 
garnishment  proceeding.  The  facts  are, 
briefly,  as  follows:  The  French  Market 
Grocery  Company,  judgment  creditor  of 
Ray  Miller,  sued  out  a  writ  of  garnishment 
on  the  judgment  against  the  Silsbee  State 
Bank,  which  was,  on  October  10,  1906,  duly 
served  upon  the  bank.  Some  time  prior  to 
this  date,  Ray  Miller  had  deposited  with 


said  bank  certain  money  to  the  credit  of 
*Ray  Miller,  Agent/  and  at  the  time  of  the 
service  of  the  writ  of  garnishment  there 
was  a  balance  in  the  bank  to  the  credit  of 
this  deposit  sufiicient  to  pay  appellee's  debt. 
On  the  same  day  of  the  service  of  the  writ, 
and  after  (t  had  been  served,  this  balance 
was  paid  out  by  the  bank  on  the  check  or 
checks  of  'Ray  Miller,  Agent.'  The  gar- 
nishee answered  fully  under  oath  denying 
any  indebtedness  to  Ray  Miller.  The  an- 
swer was  in  the  usual  statutory  form.  The 
French  Market  Grocery  Company  filed  its 
contest  on  the  garnishee's  answer  under  oath. 
Upon  this  state  of  the  pleadings,  the  only  evi- 
dence offered  was  that  of  the  president  of  the 
bank,  in  substance,  showing  the  deposit  of 
the  money  to  the  credit  of  *Ray  Miller, 
Agent/  and  the  payment  of  it  on  his  check, 
as  agent,  after  the  service  of  the  writ  of 
^garnishment  as  hereinabove  set  out.  Upon 
this  evidence  the  county  court  rendered 
judgment  against  the  garnishee,  which 
judgment  was  reversed  by  this  court,  which 
held  that  the  money  in  the  bank  to  the 
credit  of  'Ray  Miller,  Agent/  was,  prima 
facie,  the  property  of  some  undisclosed  prin- 
cipal, and  not  subject  to  his  debt,  and  that 
the  burden  was  upon  the  plaintiff  in  the 
garnishment  proceeding  to  rebut  this  prima 
facie  case  by  evidence  showing  that  the 
money   was   in   fact  the   property   of   Rmy 


in  the  name  of  the  asent  or  fiduciary,  with 
nothing  to  indicate  the  relationship. 

Money  deposited  in  a  bank  in  the  name 
of  an  individual,  followed  by  the  word 
"agent,"  "trustee,"  or  other  word  suggest- 
ing that  the  depositor  is  acting  as  agent  or 
fiduciary  of  a  third  person,  cannot  be  gar- 
nished as  funds  of  the  depositor,  where  it 
is  proved  that  the  depositor  did  not  own 
the  funds,  but  was  acting  for  another.  Cun- 
ningham V.  Bank  of  Nampa,  13  Idaho,  167. 
10  L.R.A.(N.S.)  706,  121  Am.  St.  Rep.  267, 
88  Pac.  975 ;  Des  Moines  Cotton  Mill  Co.  v. 
Cooper,  93  Iowa,  654,  61  N.  W.  1084;  In- 
gersoll  V.  First  Nat.  Bank,  10  Minn.  896, 
Gil.  315;  Jones  v.  Bank  of  Northern  Liber- 
ties, 44  Pa.  253. 

Thus,  money  of  the  principal,  deposited 
by  the  agent  in  a  bank  in  his  own  name, 
followed  by  the  word  "agent,"  cannot  be 
garnished  by  a  creditor  of  the  agent,  who 
owned  no  portion  of  it.  Des  Moines  Cotton 
Mill  Co.  V.  Cooper,  93  Iowa,  664,  61  N.  W. 
1084.  So,  the  deposit  of  money  in  a  bank 
in  the  name  of  a  certain  person,  followed 
by  the  word  "agent,"  is  not  conclusive  evi- 
dence that  the  money  is  his  personal  prop- 
erty; and  where  it  is  garnished  as  his  prop- 
erty, and  the  bank  proves  that  the  depositor 
holds  it  merely  as  agent,  judgment  will  not 
be  given  against  the  garnishee,  since  gar- 
nishment is  intended  only  to  reach  the 
property  of  the  defendant.  Ingersoll  v. 
First  Nat.  Bank,  10  Minn.  396,  Gil.  315. 
And  moneys  of  various  principals  of  a  real- 
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estate  agent,  deposited  in  a  bank  in  his 
name,  followed  bv  the  word  "agent,"  canqot 
be  garnished  as  funds  of  the  agent,  where  it 
is  proved  that  the  money  belongs  to  his 
principals,  afthough  there  was  nothing  to 
show  how  much  was  the  property  of  each 
principal.  Jones  v.  Bank  of  Northern 
Liberties,  44  Pa.  253.  In  Alexander  v. 
Wade,  106  Mo.  App.  141,  80  S.  W.  19,  a 
merchant  called  Charles  Wade,  in  pursuance 
of  an  agreement  with  the  purchaser  of  his 
stock  of  goods,  deposited  in  a  bank,  under 
an  entry  of  the  "Charles  Wade  Fund,**  a 
sum  of  money  to  be  paid  by  the  bank  to 
his  commercial  creditors,  on  his  approval. 
It  was  held  that  the  money  could  not  be 
garnished  by  creditors  of  Wade  who  were 
not  commercial  creditors,  although  the  com- 
mercial creditors  were  unaware  of  the  con- 
tract made  by  the  purchaser  on  their  be- 
half, since  they  could  afterwards  ratify  it. 
But  if  it  is  not  proved  that  the  depositor 
is  not  in  fact  the  owner  of  the  deposit,  he 
will  be  treated  as  owner,  and  the  deposit 
may  be  garnished  to  pay  his  debt.  Proctor 
V.  Greene,  14  R.  I.  42;  Cunningham  v.  Bank 
of  Nampa,  13  Idaho,  167,  10  L.R.A.(N.S.) 
706,  121  Am.  St.  Rep.  257,  88  Pac.  975. 
Thus,  it  has  been  held  that  money  deposited 
in  a  bank  under  the  name  "A  B,  Agent," 
may  be  reached  by  garnishment  by  the 
creditors  of  "A  B,"  where  the  bank  is  liS- 
aware  of  any  principal,  and  none  comes  to 
claim  the  fund.  Proctor  v.  Greene,  snpra. 
So,  a  bank  is  justified  in  paying  over  a 
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Miller.  TTpon  this  holding  we  reversed  the 
judgment  and  remanded  the  cause. 

"Upon  motion  for  rehearing  we  are  in 
doubt  as  to  the  correctness  of  our  holding, 
and,  as  no  appeal  lies  from  our  decision,  we 
have  thought  it  proper  to  certify  to  your 
honorable  court  the  following  question: 
Q.  Were  we  correct  in  our  holding?" 

The  holding  which  the  question  asks  us 
to  review  is  stated  to  be  "that  the  money 
in  the  bank  to  the  credit  of  'Ray  Miller, 
Agent/  was,  prima  facie,  the  property  of 
some  undisclosed  principal,  and  not  subject 
to  his  debt,  and  that  the  burden  was  on  tho 
plaintiflT  in  the  garnishment  proceeding  to 
rebut  this  prima  facie  case  by  evidence 
showing  that  the  money  was  in  fact  the 
property  of  Ray  Miller."  It  is  evident  that 
all  this  rests  upon  the  inference  drawn  by 
the  court  from  the  form  in  which  the  de- 
posit was  made  and  stated.  Our  first  im- 
pressions agreed  with  the  opinion  of  the 
court  of  civil  appeals;  but  reflection  and  in- 
vestigation have  brought  us  to  the  conclu- 
sion that  a  negative  answer  should  be  given 
to  the  question.  The  authorities  more  near- 
ly in  point  are  in  line  with  this  conclusion : 
but  their  treatment  of  the  subject  has  not 
been  found  entirely  satisfactory  to  us.  Proc- 
tor v.  Greene,  14  R.  I.  42;  Randall  v.  Way, 
111  Mass.  506;  Laubach  v.  Leibert,  87  Pa. 


62.     We  shall  therefore  state  the  reasons 
that  to  our  minds  seem  controlling. 

It  is  beyond  question  that  a  bank  receiv- 
ing a  deposit,  made  as  this  one  was,  be- 
comes bound,  and  therefore  entitled,  to  treat 
the  depositor  as  owner  of  the  fund,  and  to 
honor  and  pay  his  checks  properly  drawn 
without  concerning  itself  with  any  question 
as  to  the  ultimate  ownership,  or  aa  to  the 
application  made  or  to  be  made,  of  the 
money  drawn  out.  This  doctrine  has  been 
stated  with  a  discussion  of  the  authorities 
in  the  following  cases:  Interstate  Nat. 
Bank  v.  Claxton,  97  Tex.  576,  577,  65  L.R.A. 
820,  304  Am.  St.  Rep.  885,  80  S.  W.  604; 
Coleman  v.  First  Nat.  Bank,  94  Tex.  605, 
86  Am.  St.  Rep.  873,  63  S.  W.  867. 

This   is  true   regardless  of   the  question 

whether  the  depositor  i^  the  owner  in  the 

fullest  sense,  or  had  only  the  legal  control, 

as  agent,   over   money   really  belonging  to 

others.    We  do  not  think,  therefore,  that  it 

is  true,  as  broadly  as  it  is  laid  down  by 

some    writers,    that   a   garnishing    creditor 

of  the  depositor  is  substituted  in  his  stead, 

j  and  can  reach  the  deposit  merely  because 

i  the  bank  was  bound  to  treat  him  as  owner. 

Tlic  depositor  controls  the  fund  whether  he 

I  is  the  true  owner  or  not.     The  garnishing 

I  creditor  can  reach  it  onlj'  in  case  he  is  the 

true  owner.    Even  the  bank,  in  some  trans- 

I  actions,   deals   with   him   as   owner  at   its 


fund  deposited  with  it  by  an  attorney  in 
his  own  name,  followed  by  the  word  "Att*y," 
and  as  to  the  ownership  of  which  it  has  no 
other  information  than  is  conveyed  by  the 
use  of  the  word  "Att*y,"  to  an  officer  levy- 
ing a  writ  of  attachment  thereon,  to  secure 
an  individual  debt  of  the  attorney.  Cun- 
ningham V.  Bank  of  Nampa,  supra. 

But  if  the  bank  still  holds  the  fund  at 
the  time  it  is  notified  that  it  really  belongs 
to  clients  of  the  attorney,  as  soon  as  that 
ownership  and  right  of  possession  is  estab- 
lished, it  will  become  the  duty  of  the  bank 
to  pay  the  money  in  accordance  with  the 
facts.     Ibid. 

And  if  it  pays  it  over  to  the  officer  after 
knowledge  as  to  its  true  ownership,  it  will 
be  liable  to  the  amount  of  the  fund  to  the 
attorney  in  his  character  as  trustee,  and  to 
the  clients.     Ibid. 

A  bank  with  which  money  of  C  D  is  de- 
posited in  the  name  of  **A  B.  Trustee,*' 
which  is  garnished  as  the  money  of  A  B,  is 
not  liable  to  account  to  C  D  for  the  money 
for  allowing  judgment  to  go  against  it  for 
default,  although  it  knew  that  C  D  was 
the  real  owner,  where  C  D  Icnew  of  the 
garnishment  proceedings  in  time  to  inter- 
vene.    Randall  v.  Way,  111  Mass.  500. 

Money  deposited  in  a  bank  to  the  credit 
of  "P.,  Agent,"  can  be  reached  by  a  gar- 
nishment served  upon  the  bank  at  the  in- 
stance of  a  creditor  of  P.;  and  if  the  hank 
knew  the  creditor's  contention  was  that  thid 
money  in  fact  belonged  to  P.  individually, 
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and  not  to  another  for  whom  he  claimed  to 
act  as  agent  in  making  the  deposit,  it  could 
not,  except  at  its  peril,  pay  the  money  to 
the  alleged  principal.  Petty  v.  Dunlap 
Hardware  Co.  99  Ga.  300,  25  8.  £.  697 
(memorandum  decision).. 

Money  deposited  in  the  name  of  an  in- 
dividual in  his  own  name,  followed  by  a 
word  indicating  that  he  holds  it  in  some 
representative  or  fiduciary  capacity,  may 
be  garnished  as  the  property  of  the  prin- 
cipal or  cestui  que  trust,  when  such  owner- 
ship is  established.  Thus,  it  has  been  held 
that  money  of  a  railroad  company  deposited 
by  its  superintendent  in  his  own  name,  fol- 
lowed by  the  word  "Supt."  is  garnishable 
as  the  property  of  the  company.  Gregg  v. 
Farmers'  &  M.  Bank,  80  Mo.  251.  Money 
belonging  to  the  L.  I.  B.  Society,  given  by 
the  society  to  D.  C,  to  be  deposited  in  a 
bank  for  its  benefit,  and  deposited  by  him 
in  the  name  of  "D.  C,  in  trust  for  the  L. 
I.  B.  Society,"  is  garnishable  while  in  the 
hands  of  the  bank,  as  the  property  of  the 
society,  although  the  bank  supposed  the 
fund  to  be  wholly  under  D.  C.'s  control. 
Raynes  v.  Lowell  Irish  Benev.  Soc.  4  Cush. 
343.  Money  of  a  ward,  A  B,  deposited  by 
his  guardian,  C  D,  in  a  bank  under  the  cap- 
tion "C  D,  guardian  for  A  B,"  and  con- 
tinued in  the  bank,  and  drawn  upon  by  the 
successors  of  such  guardian,  may  be  reached 
by  trustee  process  as  the  property  of  the 
ward.    Simmons  v.  Almv,  100  Mass.  239. 
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peril;  for  if  it  apply  the  fund  to  its  own 
benefit  under  liis  authority,  when  it  be- 
longs to  others,  it  is  held  accountable  to 
them  because  the  form  in  which  such  de- 
posits are  made  is  held  sufficient  to  excite 
inquiry.  The  solution  of  the  question  there- 
fore is  not  be  to  found  in  an  analysis  of 
the  legal  relation  between  banker  and  de- 
positor, but  must  be  reached  by  determining 
the  probative  force  of  the  facts  shown. 
That  which  is  decisive  in  our  judgment  is 
that  the  depositor  is  found  in  the  full  pos- 
session and  control  of  the  money  deposited. 
This  is  prima  facie  evidence  of  title  un- 
less its  effect  as  such  is  destroyed  by  his 
profession  that  he  holds  as  agent,  with 
nothing  more  to  indicate  the  existence  of  a 
principal.  A  possession  really  held  as  agent 
is  that  of  a  principal.  To  whom  could  this 
possession  be  attributed  but  to  Miller  7  That 
is  the  only  one  of  which  the  creditor  and 
the  court  knows  anything,  and  we  think  it 
should  be  treated  as  being  really  his,  as  its 
mere  existence  indicates  it  to  be.  To  hold 
otherwise  would  be  to  deprive  a  creditor  of 
the  chief  evidence  of  the  ownership  of  prop- 
erty by  his  debtor,  upon  a  mere  declaration 
by  the  latter  that  it  belongs  to  some  undis- 
closed person,  who  asserts  no  claim  for  him- 
self*. This  view  pf  such  facts  is  involved 
in  the  reasoning  of  the  case  cited  from  Rhode 
Islands,  which  is  most  in  point,  and  sustains 
that  decision  as  correct.  That  court  consid- 
ered circumstances  not  stated  in  this  cer- 
tificate, and  reached  its  conclusion  from  the 
whole  case.  The  reasoning  of  Mr.  Justice 
Agnewin  the  Pennsylvania  case  is  also  ap- 
posite, although  the  question  was  different 
and  the  conclusion  questionable. 
The  answer  to  the  question  is,  "Ko." 
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FRANK  M.  WATSON,  Respt., 
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EDWARD  M.  BAYLISS,  Appt. 
(—  Wash.  -^,  113  Pac.  770.) 

Broker  —  secret  profit  —  accountability. 

That  an  agent  commissioned  to  purchase 
propertv  for  his  principal  at  the  best  price 
obtainaole  had,  at  the  time,  an  option  on  it, 
does  not  prevent  the  principal  from  retain- 


ing the  property,  and  compelling  the  agent 
to  account  for  the  difference  between  wlut 
he  actually  paid  for  the  property  and  what 
he  charged  the  principal  for  it. 

(March  4,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  plain tifi^s  money  appropriated 
by  defendant  to  his  own  use  through  fraud 
and  deceit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanderson  Reed  and  McClure 
A  McGIure,  for  appellant: 

Plaintiff's  remedy,  upon  hia  discovery  of 
the  facts,  was  to  rescind  the  contract,  ten- 
der the  return  of  the  property,  and  deiiian<l 
the  repayment  of  all  the  money  he  had  paid. 

Disbrow  v.  Secor,  58  Ck)nn.  35,  18  Ati. 
981;  Baird  v.  Ryan,  17  Ky.  L.  Rep.  1417, 
35  S.  W.  132;  Friesenhahn  v.  Bushnell,  47 
Minn.  443,  50  N.  W.  597 ;  Donnelly  v.  Cun 
ningham,  58  Minn.  376,  59  N.  W.  1032: 
Wright  V.  Smith,  23  N.  J.  Eq.  106 ;  Conkey 
v.  Bond,  36  N.  Y.  427;  Stokes  v.  Terrell, 
—  Miss.  — ,  23  So.  371;  Kilbourn  v.  Sun- 
derland, 130  U.  S.  505,  32  Lr.  ed.  1005.  9 
Sup.  Ct.  Rep.  594;  2  Am.  &  Eng.  Enc.  Law, 
p.  1061;  Antiseptic  Fiber  Package  Co.  v. 
Klein,  119  Mich.  225,  77  N.  W.  931. 

If  defendant  was-  the  owner  of  the  prop- 
erty, either  in  fee  or  by  a  legal  contract  of 
purchase,  at  the  time  plaintiff  employed  liirc 
to  purchase  it,  plaintiff  could  not  recover 
in  this  form  of  action,  no  matter  what  rep- 
resentations were  made  by  defendant,  or 
what  concealments  he  was  guilty  of. 

Hindle  ▼.  Holcomb,  34  Wash.  343,  75  Pae. 
873;  Ely  v.  Hanford,  65  111.  267;  White- 
head  v.  Lynn,  20  Colo.  App.  51,  76  Pac. 
1119;  31  Cyc.  Law  &  Proc.  p.  1441. 

Messrs.  Holzheimer,  Herald,  A  Holz- 
heimer,  for  respondent: 

There  was  deception  as  to  the  quality 
and  value  of  the  property.  The  price  paid 
was  not  fair,  and  plaintiff  was  entitled  to 
recover. 

Hindle  v.  Holcomb,  34  Wash.  336,  73 
Pac.  873;  Cantwell  v.  Nunn,  45  Wash.  536, 
88  Pac.  1023;  Merriman  v.  Thompson,  48 
Wash.  500,  93  Pac.  1075 ;  Jameson  v.  Kemp- 
ton,  52  Wash.   106,   100  Pac.   186;  De  L- 


Note, -^  RigJit  of  principal  to  retain 
property  purcJiased  throttgh  agent 
who  was  secretly  interested  therein, 
and  seek  relief  against  the  agent. 

This  note  does  not  include  cases  where  the 
agent,  without  any  concealed  interest  in 
the  property  itself,  has  obtained  and  con- 
verted money  belonging  to  his  principal  by 
falsi Y  representing  to  the  latter  that  he  paid 
34  L.R.A.(N.S.) 


for  the  property  a  greater  sum  than  lie  act- 
ually did. 

Cases  also  have  been  excluded  as  to  th« 
right  of  corporations  as  against  their  pro- 
moters, for  which  see  notes  to  Yale  Gas 
Stove  Co.  V.  Wilcox,  25  L.R,A.  90,  and  Lom- 
ita  Land  &  Water  Co.  v.  Robinson,  18  LR.A. 
(N.S.)  1106,  covering  the  duty  and  liability 
of  promoters  to  the  corporation  and  its 
members,  generally. 
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Archerie  v.  Rutherford,  54  Wash.  134,  102 
Pac,  1033. 

Fnllertony  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  brought  this  action 
against  the  appellant  to  recover  money  ob- 
tained from  him  through  fraud  and  deceit. 
In  his  complaint  the  respondent  alleged 
that  on  or  about  May  24,  1009,  he  employed 
the  defendant  as  his  special  agent  to  go  from 
the  city  ojt  Seattle,  in  the  state  of  Wash- 
ington, to  the  city  of  Portland,  in  the  state 
of  Oregon,  and  there  negotiate  with  and  pur- 
chase from  the  owner,  for  the  lowest  price 
for  which  the  owner  would  sell  the  same, 
certain  personal  property,  beii^g  the  ma- 
chinery, fittings,  and  furnishings  of  a  cer- 


tain show  or  exhibition,  known  as  the 
"Land  of  the  Midnight  Sun."  That,  in  ac- 
cordance with  such  agreement,  the  appel- 
lant immediately  went  from  the  city  of  Se- 
attle to  the  city  of  Portland,  and,  as  such 
special  agent,  negotiated  with  the  owner 
for  the  purchase  of  the  personal  property 
mentioned,  and  while  there  communicated 
with  the  respondent,  and  falsely,  fraudu 
lently,  and  deceitfully  informed  him  that 
the  lowest  price  for  which  the  owner  would 
sell  and  transfer  such  personal  property  to 
the  respondent  was  the  sum  of  $2,750,  and 
that  upon  the  transmission  of  that  sum  to 
the  appellant,  ^he  would  purchase  the  per- 
sonal property  from  the  owners  and  for- 
ward it  to  the  respondent.  That  thereupon 
he  forwarded  the  sum  requested  to  the  ap- 


As  to  the  purchase,  generally,  by  an  agent 
for  his  principal,  of  property  which  the 
agent  personally  has  an  option  or  contract 
to  purchase,  see  note  to  Montgomery  v. 
Hundley,  11  L.R.A.(N.S.)  122. 

As  to  the  right  of  either  principal  to  af- 
firmative relief  from  a  transaction  in  which 
the  agent  acted  for  both  parties,  sec  note 
to  Horner  v.  Spencer,  17  L.R.A.{N.S.)   622. 

As  to  fraud  and  secret  dealings  or  inter- 
est of  real  estate  brokers  as  affecting  their 
commissions,  see  note  to  Leathers  v.  Can- 
field,  45  L.R.A.  33;  and  as  to  the  right  of  a 
real  estate  broker  who  acts  for  both  par- 
tics,  to  commissions,  see  note  to  McLure  v. 
Luke,  24  L.R.A.(N.S.)    659. 

Regarding  the  right  of  a  principal  to  re- 
tain property  purchased  through  an  agent 
having  a  secret  interest  therein,  and  to  seek 
relief  against  the  agent,  it  would  seem  that 
a  distinction  should  be  made  (although,  in 
Watson  v.  ^ayliss,  such  distinction  is  pro- 
nounced unsound)  between  cases  where  an 
agent  had  acquired  his  interest  in  good 
faith  before  becoming  agent,  and  where  he 
acquired  it  after  becoming  agent,  or  with  a 
view  to  a  subsequent  agency  and  sale  to  his 
principal. 

This  distinction  was  recognized  in  Hindlc 
V.  Holcomb,  34  Wash.  336,  75  Pac.  873, 
holding  that,  although,  where  an  actual 
owner  of  property,  eitlier  in  fee  or  by  a  legal 
contract  to  purchase,  is  subsequently  em- 
ployed as  agent  by  one  who  is  ignorant  of 
the  agent's  ownership,  and  supposes  the 
property  belongs  to  another,  to  purchase  it 
at  the  lowest  price  for  which  it  can  be  ob- 
tained, and  the  agent,  concealing  his  inter- 
est, sells  the  property  to  his  principal  at  a 
profit,  the  principal  cannot  retain  the  prop- 
erty and  recover  from  the  agent  the  amount 
of  his  profit  on  the  transaction,  on  the 
ground  of  the  agent's  fraud;  yet,  if  one, 
either  before  or  after  another  agrees  to  pur- 
chase certain  property,  takes  a  contract  on 
it  for  the  sole  purpose  of  selling  it  to  the 
other,  and  has  no  intention  of  buying  unless 
he  can  sell  to  the  other,  and  thereafter,  in 
furtherance  of  his  purpose,  falsely  repre- 
sents to  the  other  that  a  third  person  owns 
the  propertv,  and  procures  the  prospective 
34  L.R.A.(N.S.) 


purchaser  to  employ  him  as  agent  for  the 
purchase  of  the  property,  concealing  froni 
the  principal  his  interest  in  the  property, 
and  assuming  to  act  in  the  interest  of  hi^ 
principal  in  purchasing  at  the  lowest  price 
for  which  the  property  can  be  obtained 
from  the  pretended  owner,  and  sells  to  his 
principal  at  an  advance  over  his  contract 
price,  the  principal  can  retain  the  property 
and  recover  form  the  agent  his  secret  profit. 

And  likewise,  in  Ely  v.  Hanford,  65  111. 
267,  it  was  held  that  where  one,  having 
made  for  the  joint  benefit  of  himself  and 
another  a  contract  with  the  owner  of  certain 
property  for  the  purchase  thereof  at  a 
certain  price,  subsequently  assumes  to  act 
as  the  agent  for  another  prospective  buyer 
in  the  purchase  of  the  property,  without  dis- 
closing his  interest  therein,  but  representing 
that  the  property  is  wholly  owned  by  an- 
other, and  eifects  a  transfer  to  bis  princi- 
pal at  an  advance  over  the  contract  price, 
while  the  principal  may  rescind  his  purchase 
for  the  fraud  oi  the  agent,  he  cannot  retain 
the  property  and  recover  from  the  agent  the 
whole  difference  between  what  he  paid  for 
the  property  and  what  it  cost  the  agent  and 
his  joint  contractor, —  although,  where  one, 
while  acting  as  agent  for  another  to  pur- 
chase certain  property,  contracts  in  his  own 
name  with  the  owner  for  the  purchase  there- 
of at  a  certain  price,  without  the  knowledge 
of  his  principal,  and  then  sells  to  his  prin- 
cipal at  an  advanced  price,  the  latter  may 
retain  the  property  and  recover  from  the 
agent  the  diflference  between  the  two  prices, 

So,  where  an  agent  for  the  purchase  of 
certain  property  has,  before  he  became  such 
agent,  himself  acquired  the  property,  and 
subsequently  sells  it  to  his  principal,  con- 
cealing the  fact  that  it  is  his  own,  and  rep- 
resenting that  it  belongs  to  another,  while 
the  principal  may  rescind  the  sale,  he  can- 
not retain  the  property  and  recover  from  the 
agent  the  difference  beaween  the  price  paid 
to  the  latter  and  the  price  for  which  he  had 
previously  purchased.  Whitehead  v.  Lynn, 
20  Colo.  App.  51,  76  Pac.  1119. 

And  where  a  real  estate  agent  has  a  con- 
tract for  the  purchase  of  certain  property 
before  undertaking  to  act  as  agent  for  cer* 
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pellant,  who  thereafter  purchasd  the  person- 
al property  from  the  owners,  and  in  due 
course  the  eame  was  forwarded  to  the  re- 
spondent at  Seattle.  The  respondent  fur- 
ther alleged  that  the  appellant  negotiated 
with  and  purchased  the  property  from  its 
owners  for  the  sum  of  $825,  and  no  more, 
but  wrongfully  and  fraudulently  reported 
the  purchase  price  to  be  $2,750,  for  the 
purpose  of  cheating  and  defrauding  the  re- 
spondent, and  thereafter  did  appropriate  to 
his  own  use,  of  the  moneys  forwarded  him 
by  the  respondent,  the  sum  of  $1,925,  to 
the  respondent's  damage  in  that  sum.  The 
answer  was  in  effect  a  general  denial  of  the 
allegations  of  the  complaint. 

On    the    trial   the   respondent's    evidence 
tended  to  prove  the  allegations  of  his  com- 


plaint. It  developed,  however,  that  the  ap- 
pellant, at  some  time  prior  to  the  dato 
he  accepted  employment  from  the  respond- 
ent, had  entered  into  negotiations  with  the 
owners  of  the  personal  property  for  the  pur- 
chase of  the  same,  and  had  secured  an  op- 
tion to  purchase  it,  expiring  January  1, 
1909,  for  the  sura  of  $82o,  payable  $600  in 
cash,  and  the  release  of  a  claim  which  the 
appellant  had  against  the  owners  of  the 
property  for  $225  and  that  the  appellant  on 
reaching  Portland  and  securing  the  moDej 
from  the  respondent,  had  simply  taken  up 
his  option  by  paying  to  the  owners  $600  in 
cash  and  releasing  his  claim.  There  is  do 
direct  evidence  in  the  record  tending  to 
show  the  value  of  the  property;  that  is. 
none  of  the  witnesses  attempted  to  place  a 


tain  principals  in  the  purchase  of  real  es- 
tate, and  such  undertaking  includes  no  agree- 
ment that  the  principals  are  to  have  the 
benefit  of  the  agent's  outstanding  contracts, 
although  the  agent  sells  to  his  principals 
the  property  contracted  for  at  an  advance 
over  the  .contract  price,  without  disclosing 
that  he  is  acting  as  a  principal  in  the  sale, 
his  employers  cannot  retain  the  property 
and  recover  of  the  agent  the  difference  be- 
tween the  price  at  which  he  bargained  to 
purchase  and  the  price  at  which  he  subse- 
quently sells  to  his  principals,  where  the 
latter  suffer  no  pecuniary  loss,  and  get  the 
property  at  their  own  offer.  "Their  remedy, 
if  they  were  deceived,  lay  in  throwing  up 
the  bargain."  Kilbourn  v.  Sunderland,  130 
U.  S.  505,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep. 
594,  modifying  and  affirming  3  Mackcy,  506. 

While,  as  stated  in  Watson  v.  Bayliss, 
the  facts  involved  in  Kilbourn  v.  Sunder- 
land, supra,  may  distinguish  it  from  the 
former  ca&e,  in  that  the  fraud  on  the  part 
of  the  agent  was  less  evident  and  gross  in 
the  latter,  it  would  seem  that  Watson  v. 
Bayliss  goes  too  far  in  its  distinction  be- 
tween ownership  and  the  holding  of  a 
valid  option,  and  that  the  decision  therein 
might  unjustly  deprive  the  agent  of  the 
whole  benefit  of  a  bargain  made  in  good 
faith  prior  to  the  beginning  of  his  agency. 
While  it  is  true  that  an  agent  to  purchase 
cannot  purchase  from  himself,  and  is  bound 
to  the  exercise  of  good  faith  toward  his 
principal,  no  other  case  seems  to  have  gone 
so  far  as  Watson  v.  Bayliss,  and  the  rule, 
established  by  the  authorities  seems  to  be 
that  where  the  agent  acquired  his  interest 
in  good  faith  before  becoming  agent,  the 
principal  cannot  retain  the  property  and  re- 
cover from  the  agent  the  amount  of  his 
profit. 

The  Michigan  court,  while  agreeing  with 
this  view,  has  suggested  a  seemingly  just 
rule  that,  where  the  agent,  through  his  con- 
fidential relation,  has  secretly  disposed  of 
his  own  property  to  his  principal  as  that  of 
another,  at  a  price  in  excess  of  its  value, 
the  principal,  while  retaining  the  property, 
may,  perhaps,  in  a  proper  form  of  action, 
recover  from  the  agent  the  excess  of  the 
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amount  which  he  paid  the  agent  for  it  over 
its  real  value.  Ihus,  in  Antiseptic  Fiber 
Package  Co.  v.  Klein,  119  Mich.  225,  77  X. 
W.  931,  the  court  said  that  where  one  who 
has  hired  another  to  make  for  him  certain 
machines,  and  has  nearly  completed  pay- 
ment therefor,  is  subsequently  authorized  ka 
agent  to  purchase  machinery  for  a  cor]>ora- 
tion  at  the  lowest  cash  price,  and,  concealing 
his  interest,  delivers  his  own  machinery  to 
the  corporation,  which  makes  payment 
therefor  by  check  to  the  order  of  the  maker, 
who  is  the  ostensible  vendor,  and  who  re- 
tains the  small  balance  due  him  from  the 
agent,  and  turns  over  to  the  latter  the  re- 
mainder of  the  proceeds  of  the  check,  while 
the  corporation  may  rescind  the  purchase 
and  recover  the  consideration,  or  perhaps 
keep  the  property  and  recover  the  excess 
paid,  if  any,  over  its  reasonable  value,  it 
cannot  keep  the  property  and  recover  the 
whole  amount  paid,  or  the  portion  thereof 
received  by  its  agent,  which  was  a  part  of 
the  minimum  cost  and  reasonable  value  of 
the  machinery. 

This  rule  as  to  the  recovery  by  a  prin- 
cipal from  his  agent  of  the  excess  paid  by 
the  former  to  the  latter  for  his  property 
over  its  reasonable  value  was  applied,  where 
the  agent  had  not  concealed  his  interest,  in 
Oliver  v.  Lansing,  48  Keb.  338,  67  N.  W. 
195,  holding  that  where  an  agent  in  whom 
his  principal  reposed  special  confidence,  up- 
on being  authorized  to  purchase  property 
for  his  principal,  doing  the  best  he  could  fo'r 
him,  transferred  to  his  principal  property 
of  his  own  at  an  excessive  valuation,  the 
principal,  although  he  knew  that  the  prop- 
erty was  his  agent's,  may  retain  it  and  re- 
cover from  the  agent  the  difference  between 
the  price  which  he  paid  the  agent  for  the 
property  and  its  actual  value  at  the  time 
of  the  transfer,  as  to  which  he  was  then  ig- 
norant, and  relied  upon  his  agent. 

A  case  to  somewhat  the  same  effect  as 
Watson  v.  Bayliss,  but  distinguishable  in 
that  the  option  was  primarily  to  find  a 
purchaser  at  a  certain  price,  and  the  agent, 
while  he  obtained  his  option  prior  to  as- 
suming his  agency  for  the  purchaser,  took 
it  for  the  express  purpose  of  selling  to  aoroe- 
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value  upon  it  as  it  was  at  the  time  it  was 
received  by  the  respondent.  It  was  shown, 
however,  that  its  owners  readily  sold  it  for 
$826,  and  that  it  cost  the  respondent  'some 
$1,500  to  put  in  a  workable  condition. 

The  principal  contention  on  the  part  of 
the  appellant  is  that  the  respondent  has 
mistaken  his  remedy.  He  argues  that,  con- 
ceding there  was  fraud  practised  upon  him 
by  the  respondent,  he  had,  on  its  discovery, 
a  choice  of  three  remedies:  (1)  He  could 
rescind  the  contract,  return  the  property  to 
the  appellant,  and  sue  him  for  the  purchase 
price  paid;  or  (2)  he  could  retain  the  prop' 
orty,  and,  if  its  value  was  less  than  the 
sum  paid  for  it,  recover  the  difference  be- 
tween its  value  and  the  price  paid;  or  (3) 
he  could  recover  the  difference  between  the 


price  paid  the  appellant  for  the  property, 
and  the  price  paid  by  the  appellant  to  the 
former  owners,  if  the  property  was  pur- 
chased by  the  appellant  for  himself  after 
he  became  the  respondent's  agent  for  the 
purpose  of  purchasing  it  for  the  respondent. 
He  argues,  further,  that  the  respondent  is 
estopped  to  recover  on  the  first  ground  stat- 
ed, because  he  did  not  offer  to  return  the 
property;  that  he  cannot  recover  on  the 
second  ground,  because  he  failed  to  prove 
that  the  value  of  the  property  was  less  than 
the  sum  he  paid  for  it;  and  that  he  can- 
not recover  on  the  third  ground,  because  it 
was  not  shown  that  the  appellant  pur- 
chased the  property  after  he  became  the 
agent  of  the  respondent. 
In  answer  to  the  objections,  it  is  not  nec- 


one,  is  Hewitt  v.  Young,  82  Iowa,  224,  47 
N.  W.  1084,  holding  that  where  one  having 
an  option  to  buy  or  find  a  purchaser  for 
certain  land  at  a  certain  price,  with  the  pro- 
vision that  he  should  have  a  certain  commis- 
sion from  the  owner  for  effecting  a  sale, 
agrees  with  another  to  purchase  the  prem- 
ises for  the  latter  at  a  price  ostensibly  the 
market  price,  but  greatly  in  excess  of  that 
named  in  the  option,  and,  acting  as  agent, 
does  purchase  for  his  principal,  converting 
to  his  own  use  the  difference  between  the 
amount  received  form  his  principal  and 
the  price  named  in  his  option  and  actuall}' 
paid  for  the  land,  the  principal  may  retain 
the  property  and  recover  such  difference 
from  the  agent. 

And  likewise,  in  Willink  v.  Vanderveer,  1 
Barb.  600,  it  was  held  that  where  one  has 
obtained  a  contract  for  the  purchase  of  lands, 
and,  concealing  that  fact,  induces  others 
to  join  him  in  a  proposed  purchase  of  the 
property,  and  assumes  to  act  as  their  agent 
in  consummating  a  pretended  purchase  on 
joint  account  at  a  price  greatly  in  excess  of 
his  contract  price,  while  he,  in  fact,  pays 
only  the  contract  price  for  the  conveyance, 
but  has  a  false  consideration  inserted  there- 
in, and  receives  from  his  principals  their 
proportion  of  the  pretended  price,  they  may 
retain  their  share  of  the  property,  and  re- 
cover from  the  agent  the  excess  of  money 
paid  by  them  over  their  proportion  of  the 
price  actually  paid  by  him  for  the  property. 

Where  the  agent  obtained  his  secret  in- 
terest in  property  sold  to  his  principal  sub- 
sequently to  his  assuming  to  act  as  agent, 
or  with  a  view  to  a  subsequent  agency  and 
sale  to  his  principal,  the  cases  are  unani- 
mous that  the  principal  may  retain  the 
property,  and  recover  from  the  agent  the 
amount  of  his  secret  profit.  Thus,  where  a 
member  of  a  partnership  engaged  in  sugar 
refining,  who  is  himself  a  wholesale  sugar 
dealer,  while .  acting  as  agent  to  purchase 
nugar  for  the  refinery,  sells  to  the  part- 
nership sugar  of  his  own  at  the  market 
price,  but  thereby  makes  considerable  prof- 
it, the  partnership  may  retain  the  sugar 
and  compel  such  partner  to  account  for  the 
profit.  Bentley  v.  Craven,  18  Beav.  75. 
34  L.R.A.(N.S.) 


In  this  case,  the  court  said:  "Two  prin- 
ciples with  relation  to  the  doctrine  of  prin- 
cipal and  agent  have  been  recognized  from 
the  earliest  times.  One  is,  that  an  agent 
employed  to  purchase  cannot  legally  buy 
his  own  goods  for  his  principal.  .  .  . 
If  he  should  do  so  and  thereby  make  a  prof- 
it, his  principal  may.  either  repudiate  the 
transaction  altogether,  or,  adopting  it,  may 
claim  for  himself  the  benefit  made  by  his 
agent."     Ibid. 

And  an  agent  and  manager  for  colliery 
owners,  who  secretly  goes  into  partnership 
with  a  timber  merchant,  and  purchases 
from  his  partner  and  himself,  though  os- 
tensibly from  the  former  alone,  timber  for 
the  colliery,  upon  whjch  they  make  a  prof- 
it, though  it  is  sold  at  a  fair  price,  is  lia- 
ble to  refund  to  his  employers  all  his  prof- 
its so  made.  Massey  v.  Davies,  2  Ves.  Jr. 
317,  2  Revised  Rep.  218,  1  Mor.  Min.  Rep. 
247. 

Where  an  agent  to  procure  for  his  prin- 
cipals shares  in  a  corporation  immediately 
buys  shares  in  his  own  name,  and  subse- 
quently has  them  transferred  to  his  princi- 
pal, concealing  his  ownership,  and  repre* 
senting  that  he  bought  them  for  his  prin- 
cipal at  a  price  greatly  in  excess  of  the 
amount  actually  paid,  the  principal  may  re- 
tain the  shares  and  recover  fron^  the  agent 
his  secret  profit  thus  made.  Kimber  v. 
Barber,  L.  R.  8  Ch.  66,  27  L.  T.  N.  S.  626, 
21  Week.  Rep.  65. 

And  where  an  agent  purchases  property 
for  his  principal,  taking  tit?e  in  his  own 
name,  and  subsequently,  concealing  his  own- 
ership or  interest  therein,  conveys  to  the 
principal  for  a  sum  in  excess  of  the  orig- 
inal price  paid  by  him  to  the  vendors,  which 
sum  ne  fraudulently  represents  to  his  prin- 
cipal to  be  the  price  paid  to  the  vendors, 
the  principal  may  recover  from  the  agent 
the  difference  in  considerations  thus  ob* 
tained  by  him.  DeL'Archerie  v.  Ruther- 
ford, 54  Wash.  134,  102  Pac.  1033. 

So,  where  an  agent  for  a  party  to  the 
exchange  of  certain  lands,  having  learned 
that  the  other  party  to  the  exchange  was 
willing  to  accept  for  his  property  a  cash 
price   much   lower   than   the   price   he   had 
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essary  that  we  notice  the  first  two  remedies  .  that  he  had  paid  the  greater  Bum,  holds  that 
suggested,  as  it  is  evident  that  the  respond-  the  rule  is  different  when  the  a^nt  had 
ent  has  based  his  right  of  recovery  on  the  contracted  ior  the  property  in  advance  of 
last  ground  suggested.  On  this  ground  we  his  employment  as  agent.  But  it  seems 
think  his  right  of  recovery  plain.  The  ap-  !  to  us  that  this  distinction  is  not  sound.  Tlio 
pellant  was  not  the  owner  of  the  property    agent  should  not  be  allowed  to  make  a  prof- 


at  that  time.  True,  he  had  an  option  en 
titling  him  to  purchase  it;  but  this  did  not 
make  him  the  owner.  When,  therefore,  he 
undertook  to  procure  it  from  its  true  own- 
ers for  the  respondent  at  the  best  price  ob- 
tainable, he  was  bound  to  account  to  the 
respondent  for  any  money  he  received  from 
the  respondent  for  the  purchase  of  the  prop- 
erty, not  used  in  making  tlie  purchase, 
wliether  he  received  it  in  good  failli  or  with 
an  intent  to  defraud.  Nor  does  the  fact  tiiat 
the  respondent  kept  the  property  alter 
his  right  to  recover.  He  may  keep  the 
property  because  it  is  his;  because  it 
was  purchased  for  him  and  with  his  money. 
But  the  fact  that  he  keeps  it  does  not  pre- 
vent him  from  enacting  good  faith  on  the 
part  of  his  agent.  Hindle  v.  Holcomb,  34 
Wash.  336,  75  Pac.  873;  Jameson  v.  Kemp- 
ton,  62  Wash.   300,  100  Pac.   186. 

The  appellant  cites  and  relies  upon  the 
cases  of  Ely  v.  Hanford,  65  111.  207,  and 
Kilbourn  v.  Sunderland,  130  U.  S.  505,  32 
L.  ed.  1005,  9  Sup.  Ct.  Rep.  594.  The  first 
of  these  cases,  while  conceding  the  right  of 
a  principal  to  recover  the  difference  between 
the  amount  paid  by  his  agent  for  a  specific 
property  and  a  greater  sum  he  had  obtained 
from    his   principal   by   falsely    pretending 


it  out  of  his  bargain  by  deceiving  his  prin- 
cipal.   This  is  contrary  to  the  fundamental 
principles    of    agency,    where    the    utmost 
good  faith  is  required.     Nor  is  the  remedy 
by   rescission   always   available.      The    dis- 
covery  of   the   fraud   may   not   take    place 
until  after  the  purchaser  has  placed  perma- 
nent   and     costly     improvements     on     the 
property,  the  value  .of  which  cannot  be  ac- 
curately estimated,  or  after  he  has   put  it 
beyond  his  power  to  return  it.     And  again, 
tlie    amount    the   agent  unlawfully    exacts, 
when    compared   WM'th    the  whole    purchase 
price,   is  usually   small,   and  the   difficulty 
experienced  in  so  franiinp^  a  judgment  that 
the   principal   may    not   lose  the    purchase 
price  paid,  as  well  as  the  property  he  re- 
turns, is  so  great  as  to  make  the  remedy 
of   but   little   value.     The   safe   rule    is   to 
hold  the   agent  to  a   strict  accountability, 
and  compel  him  to  return  any  sum  he  re- 
ceives  from   his   principal  over  and   above 
the  sum  he  actually  pays  for  the  property. 
Tlie  case  from  the  Supreme  Court  of   the 
United   States   is  so  different  in   its   facts 
from  the  one  at  bar  as  to  render  it  inap- 
plicable   as    an    authority.      Moreover,    we 
think  these  cases,  if  they  do  maintain  the 
rule   contended   for   by  the   appellant,    are 


placed  upon  it  for  the  purpose  of  the  ex- 
cliange,  instead  of  informing  his  principal 
of  this  fact,  arranged  with  the  other  party 
to  take  off  his  hands  the  property  received 
on  the  exchange  at  a  valuation  which  would 
net  him  his  cash  price  for  the  laind  which 
he  was  giving  in  exchange,  and  allowed  his 
principal  to  proceed  with  the  exchange  on 
the  basis  of  the  higher  valuation  placed  on 
the  other  party's  land,  the  principal  may  re- 
tain the  land  received  upon  the  exchange, 
and  recover  from  his  agent  the  profit  real- 
ized by  the  latter  upon  the  sale  of  the  land 
formerly  belonging  to  his  principal,  and 
acquired  by  the  agent  after  the  exchange, 
in  accordance  with  his  agreement  with  the 
party  with  whom  it  was  exchanged.  Leon- 
ard V.  Omstead,  141  Iowa,  485,  119  N.  W. 
973. 

And  where  an  agent  for  the  purchase  of 
certain  property,  after  he  has  an  agreement 
from  his  principal  to  purchase  at  a  certain 
price,  immediately  and  without  the  knowl- 
edge of  his  principal,  purchases  the  prop- 
erty himself  at  a  much  lower  price,  and 
then  sells  to  his  principal  at  the  higher 
price,  the  principal  may  retain  the  proper- 
ty and  recover  from  the  asfcnt  the  difference 
between  the  two  prices.  W'hitehead  v.  Linn, 
46  Colo.  427,  102  Pac.  286. 

Likewise,  where  an  agent  authorized  to 
purchase  property  for  his  principal  for  not 
34  L.R.A.(N.S.) 


exceeding  a  certain  maximum  sum,  con- 
spiring to  defraud  his  principal,  procured 
the  purchase  of  the  property  for  a  much 
smaller  sum  by  a  co-conspirator,  who  then 
gave  the  principal  an  optional  contract  to 
purchase  at  the  maximum  sum,  and  the 
principal,  without  knowledge  of  the  fraud 
and  conspiracy,  accepted  the  contract  at 
the  suggestion  of  the  agent,  who  shared  with 
his  co-conspirator  the  profits  of  the  trans- 
action, the  principal  may  retain  the  proper- 
ty and  recover  from  the  agent  the  amount 
of  the  difference  between  the  sum  which 
the  former  is  required  to  pay  to  complete 
the  contract  and  acquire  the  property,  and 
the  sum  for  which  the  agent  and  his  con- 
federate acquired  it.  Great  Western  Gold 
Co.  V.  Chambers,  153  Cal.  307,  95  Pac 
151. 

And  where  an  agent  authorized  to  pur- 
chase stock  for  his  prinsipal  for  a  certain 
sum,  upon  misrepresenting  to  the  princi- 
pal that  it  can  only  be  obtained  for  a  cer- 
tain larger  sum,  is  authorized  to  purchase 
for  the  latter  sum,  then  himself  purchases 
for  the  smaller  sum,  and  delivers  the  stock 
to  his  principal  at  the  larger  sum,  the  prin- 
cipal may  keep  the  stock  and  recover  from 
the  agent  the  difference  between  the  two 
sums.  Kevane  v.  Miller,  4  Cal.  App.  598, 
88  Pac.  643.  A.  C.  W. 


1911. 


WATSON  V.  BAYLISS. 


12.15 


contrary  to  thfe  rule  heretofore  announced 
by  this  court  in  the  cases  before  cited.    On 
the  principle  of  stare  decisis,  therefore  we 
ought  not  to  follow  them. 
The  judgment  is  affirmed.    . 

Mount,    Parker,    and    Oose,    JJ.,    con- 
cur. 

Petition  for  rehearing  denied* 
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CITY  OF  MELROSE. 
(197  Mass.  99,  83  N.  E.  6.) 

Tax  <—  official  salary  —  exemption. 

Salary  of  an  officer  of  the  Federal  gov- 
ernment which  has  been  drawn  and  deposit- 
ed in  bank  is  not  exempt  from  state  taxa- 
tion« 

(January  1,  1908.) 


A  PPEAL  by  plaintiff  from  a  judgment 
J\,  of  the  Superior  Court  of  Middlesex 
County  in  defendant's  favor  in  an  action 
brought  to  recover  taxes  alleged  to  have 
been  wrongfully  assessed  and  paid  under 
protest.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chester  M.  Pratt  and  William 
Harold  Hitchcock,  for  appellant: 

The  proper  remedy  for  the  aggrieved  tax- 
payer in  such  cases  is  to  pay  the  tax  under 
written  protest,  and  bring  an  action  of  con- 
tract to  recover  the  amount  of  the  tax. 

Bangs  T.  Snow,  1  Mass.  181;  Stetson  v. 
Kempton,  13  Mass.  272,  7  Am.  Dec.  145; 
Preston  v.  Boston,  12  Pick,  7;  Dorr  v.  Bos- 
ton, 6  Gray,  131;  Harrington  v.  Glidden, 
179  Mass.  486,  88  Am.  St.  Rep.  613,  61 
N.  E.  64. 

A  Federal  officer  cannot  be  taxed  by  a 
state  or  municipality,  either  upon  his  office 
or  upon  the  income  or  emoluments  derived 
therefrom. 

Dobbins  v.  Erie  County,  16  Pet.  435,  10 
L.  ed.  1022;  The  Collector  t.  Day  (Buffing- 
ton  V.  Day)  11  Wall.  113,  20  L.  ed.  122; 
Pollock   V.    Farmers'   Loan   &   T,   Co.    157 


Note.  <—  Power  of  state  to  tiix  salary  of 
Federal  officer,  or  of  Federal  govern- 
ment to  tax  salary  of  state  officer. 

As  to  property  leased  by  public  as  subject 
of  taxation,  see  note  to  Norfolk  v.  J.  W. 
Perry  Co.  —  L.R.A.(N.S.)  — . 

And  as  to  property  sold  to  private  per- 
sons, with  reservation  of  title  or  lien  in  fav< 
or  of  public,  as  subject  of  taxation,  see  note 
to  Copp  V.  State,  —  L.R.A.  (N.S.)  — . 

'*The  .  .  .  state  cannot  tax  the  sala- 
ry of  any  Federal  officer,"  said  Mr.  Chief 
Justice  Clark,  in  Purnell  v.  Page,  133  N.  C. 
126,  46  S.  E.  534,  "nor  can  the  Federal  gov- 
ernment tax  the  salaiy  of  any  state  officer ; 
since  neither  has  the  right  to  reduce  the 
support  allotted  by  the  other  government 
for  its  officers,  while  the  state  is  only  pro- 
hibited from  reducing,  by  taxation  or  other- 
wise, the  salaries  of  the  judges  and  of  the 
few  executive  officers  named  in  the  Con- 
stitution; and  Congress  is  likewise  pro- 
hibited by  the  Federal  Constitution  only 
from  reducing,  by  taxation  or  otherwise, 
the  salaries  of  the  judges  and  the  executive 
officers  named  in  that  instrument.  The 
salaries  (and,  indeed,  the  continued  exist- 
ence) of  all  officers  of  the  United  States 
and  of  the  state,  not  thus  designated  in 
their  respective  Constitutions,  being  sub- 
ject to  the  will  of  the  legislative  power  of 
each,  respectively,  are  not  thus  protected  by 
constitutional  provision  from  taxation  by 
its  own  government." 

It  was  long  a^o  settled  by  the  Supreme 
Court  of  the  United  States  that  no  stati' 
can  tax  the  compensation  allowed  by  the 
Federal  government  to  its  officers.  Dobbins 
V.  Erie  County,  10  Pet.  435,  10  L.  ed.  1022, 
reversing  7  Watts,  513,  wherein  a  captain 
34  L.R,A.(N.S.) 


of  the  United  States  revenue  cutter  wa4 
held  to  be  not  ratable  and  assessable  for 
his  office  under  the  United  States,  for  coun- 
ty taxes.  Mr.  Justice  Wayne  said:  "Does 
not  a  tax,  then,  by  a  state  upon  the  office, 
diminishing  the  recompense,  conflict  with 
the  law  of  the  United  States  which  secures 
it  to  the  officer  in  its  entireness?  It  cer- 
tainly has  such  an  effect;  and  any  law  of  a 
state  imposing  such  a  tax  cannot  be  consti- 
tutional, because  it  conflicts  with  a  law 
of  Congress  made  in  pursuance  of  the  Con- 
stitution, and  which  makes  it  the  supreme 
law  of  the  land." 

And  so  it  was  held  in  Purnell  v.  Page, 
supra,  where  a  state  attempted  to  assess 
and  levy  an  income  tax  upon  the  income  re- 
ceived by  a  United  States  judge. 

And  where  a  state  attempted  to  rate  and 
assess  for  county  rates  and  levies  the  office 
of  a  railway  postal  clerk.  Ulsh  v.  Perry 
County,  7  Pa.  Dist.  R.  488. 

Several  additional  cases,  although  not 
directly  within  the  scope  of  this  note,  arc 
still  of  sufficient  interest  on  the  point  to  be 
referred  to. 

Thus,  in  Webb  v.  Outrim  [1007]  A.  C.  81, 
76  L.  J.  P.  C.  N.  S.  26,  95  L.  T.  N.  S.  850, 
23  Times  L.  R.  147,  7  A.  &  E.  Ann.  Cas.  81, 
it  was  held  that  an  officer  of  the  Australian 
commonwealth,  resident  in  Victoria,  and 
receiving  his  official  salary  in  that  state,  is 
liable  to  be  asRessed  in  respect  thereof  for 
income  tax  imposed  by  an  act  of  the  Vic- 
torian legislature 

And  in  Abbott  v.  St.  John,  40  Can.  S.  C. 
597,  12  A.  k  E.  Ann.  Cas.  821,  subsec.  2 
of  $  92,  British  North  American  act  1867, 
giving  a  provincial  legislature  exclusive 
powers  of  legislation  in  respect  to  **direct 
taxation  within  the  provinces,  etc.,"   was 
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U.  S.  420,  39  L.  ed.  759,  16  Sup.  Ct.  Rep. 
673;  Fairbank  v.  United  States,  181  U.  S. 
283,  46  L.  ed.  862,  21  Sup.  Ct.  Rep.  648, 
16  Am.  Crim.  Rep.  135;  South  Carolina  v. 
United  States  199  U.  S.  437,  50  L.  ed.  261, 
26  Sup.  Ct.  Rep.  110,  4  A.  &  £.  Ann.  Cas. 
737. 

Such  deposits  in  national  banks  have  al- 
ways been  regarded  in  this  commonwealth 
as  money  on  hand  in  the  application  of  the 
general  laws  of  taxation. 


Pub.  Stat.  chap.  11,  §  53;  Gray  v.  Street 
Comrs.  138  Mass.  414;  City  Nat.  Bank  v. 
Charles  Baker  Co.  ISO  Mas.^.  40,  61  X.  E. 
223. 

Mr.  Claude  .li.  Allen,  for  appellee: 

Tlie  plaintiff  was  legally  taxed. 

Melcher  v.  Boston,  9  Met.  73;  Gray  t. 
Street  Conns.  138  Mass.  414. 

When  salary  has  been  paid  by  the  Fcdeial 
government  to  one  of  its  officers,  and  has 
actually  come  into  the  possession   of  such 


declared  not  to  be  in  conflict  with  subsec. 
8  of  §  91,  which  provides  that  Parliament 
shall  have  exclusive  legislative  authority 
over  "the  fixing  of  and  providing  for  the 
salaries  and  allowances  of  civil  and  other 
officers  of  the  government  of  Canada,"  and 
that,  therefore,  a  civil  or  other  officer  of  the 
government  of  Canada  may  be  lawfully 
taxed  in  respect  to  his  income  as  such  by 
the  municipality  in  which  he  resides.  This 
decision  is  contrary  to  Leprohon  v.  Ottawa, 

2  Ont.  App.  Rep.  522,  reversing  40  U.  C.  Q. 
B.  478,  wherein  it  was  held  that  municipal- 
ities had  no  such  power,  and  in  Abbott  v. 
St.  John,  supra.  Duff,  J.,  said:  "Although 
Leprohon  v.  Ottawa  has  not  been  expressly 
overruled,  the  grounds  of  it  have  been  so 
thoroughly  undermined  by  subsequent  de- 
cisions of  the  judicial  committee,  that  it 
can  (I  speak,  of  course,  with  the  highest 
respect  for  the  eminent  judges  who  took 
paii;  in  it)  no  lonser  afford  a  guide  to  the 
interpretation  of  tne  British  North  Ameri- 
ca act." 

In  The  Collector  v.  Day  (Buffington  v. 
Day)   11  Wall.  113,  20  L.  ed.  122,  affirming 

3  Cliff.  388,  Fed.  Cas.  No.  3,675,  holding 
that  Congress  cannot,  under  the  Constitu- 
tion of  the  United  States,  impose  a  tax  up- 
on the  salary  of  a  judicial  officer  of  a  state, 
it  is  said:  "In  Dobbins  v.  Erie  County, 
supra,  it  was  decided  that  it  was  not  com- 
petent for  the  legislature  of  a  state  to  levy 
a  tax  upon  the  salary  or  emoluments  of  an 
officer  of  the  United  States.  The  decision 
was  placed  mainly  upon  the  ground  that 
the  officer  was  a  means  or  instrumentality 
employed  for  carrying  into  effect  some 'of 
the  legitimate  powers  of  the  government, 
which  could  not  be  interfered  with  by  taxa- 
tion or  otherwise  by  the  states,  and  that  the 
salary  or  compensation  for  the  service  of 
the  officer  was  inseparably  connected  with 
the  office;  that  if  the  officer,  as  such,  was 
exempt,  the  salary  assigned  for  his  support 
or  maintenance  while  holding  the  office 
was  also,  for  like  reasons,  equally  ex- 
empt." 

And  the  preceding  case  was  followed  in 
Freednian  V.  Sigel,  10  Blatchf.  327,  Fed.  Cas. 
No.  5,080,  where  a  Federal  tax  imposed  on 
the  salary  of  a  judge  of  the  superior  court 
of  the  city  of  New  York  was  held  invalid. 

Likewise  in  United  States  v.  Ritchie,  Fed. 
Cas.  No.  10,168,  which  involved  the  right  of 
tlie  Federal  government  to  tax  the  income 
of  a  state's  county  attorney,  Giles,  Dis- 
trict Judge,  decided  that  his  compensation 
as  such  attorney  was  not  liable  to  the  in- 
34  L.R.A.(N.S.)' 


come  tax,  "that  the  office  of  the  state's  attor- 
ney was  established  by  the  Constitution  of 
the  state,  and  was  one  of  the  means  and  In- 
strumentalities for  carrying  on  the  state 
government,  with  respect  to  which  the  pow- 
ers of  the  state  are  independent  of  the  gen- 
eral government,  and  that  the  United 
States  has  no  more  right  to  tax  these  agen- 
cies than  the  state  government  has  to  tax 
the  means  and  agencies  of  carrying  on  th^ 
Federal  government." 

A  dictum  in  King  v.  Hunter,  66  N.  C. 
612,  6  Am.  Rep.  754,  is  as  follows:  "It  has 
been  considered  how  far  an  office  or  officer 
may  be  taxed.  And  it  is  considered  as 
settled  that  the  state  has  no  power  to  tax 
an  officer  of  the  United  States,  or  vict 
versa;  because  'the  power  to  tax  includes 
the  power  to  destroy;'  ,  .  .  And  if  a 
state  were  allowed  to  tax  a  United  States 
officer  one  dollar,  it  might  tax  him  to  the 
full  amount  of  his  salary,  and  thus  'arrest 
all  the  measures  of  the  government.'  And 
so  the  United  States  cannot  tax  a  state  offi- 
cer, for  the  same  reason." 

After  the  salary  has  been  dra^VIl,  as  id 
Dteb  v.  Melrose,  and  has  come  into  the 
possession  of  the  officer,  it  loses  its  identi- 
ty as  salary,  and  becomes  money,  effects, 
or  credits  which  are  liable  to  taxation,  un- 
der the  general  law.  So  it  was  said  in 
Purnell  v.  Page,  supra:  **0f  course,  the 
income  of  an  individual  who  is  an  officer, 
from  other  sources  than  his  salary,  is  taxa- 
ble, if  not  otherwise  exempted  as  being  de- 
rived from  property  already  taxed.  It  is 
also  true  that  if,  on  the  day  for  listing  tax- 
es (usually  in  this  state,  1  June),  the 
officer  has  in  hand  cash  derived  from  his 
salary,  unspent,  or  property  which  has  been 
bought  with  the  savings  from  his  salary, 
such  'cash  in  hand'  or  other  property  is 
taxable  ad  valorem  at  the  same  rate  of  all 
other  property  of  like  value  and  kind.'* 

Since  the  salaries  of  all  the  officers  of  the 
Federal  government  are  exempt  from  state 
taxation,  and  those  of  all  state  officers  an; 
exempt  from  Federal  taxation,  a  question 
may  often  arise  as  to  who  is  an  "officer;*' 
for  instance,  it  is  held  that  clerks  in  the 
Postoffice,  though  their  appointments  have 
been  approved  by  the  Postmaster-General, 
are  not  such  officers,  and  they  are  taxable 
on  their  incomes,  as  such.  Melcher  v.  Bos- 
ton, 0  Met.  73.  Nor  are  persons  licensed 
under  the  revenue  laws  of  the  United 
States  "officers,"  and  therefore  withdrawn 
from  the  taxing  power  of  a  state.  State  v. 
Bell,  61  N.  C.  (Phill.  L.)   76.       E.  M.  S. 
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officer,  it  loses  its  identity  as  salary  and 
becomes  money,  effects,  or  credits,  and  is 
liable  to  taxation. 

Hibernia  Sav.  &  L.  Soc.  v.  San  Francisco, 
200  U.  S.  310,  50  L.  ed.  405,  26  Sup.  Ct. 
Rep.  265,  4  A.  &  E.  Ann.  Cas.  034;  Tully 
y.  Tully,  150  Mass.  01,  34  N.  E.  70;  Blake 
V.  Bolte,  10  Misc.  333,  31  N.  Y.  Supp.  124; 
Spelman  y.  Aldrich,  126  Mass.  113. 

The  plaintiff  cannot  maintain  his  action 
in  its  present  form.  He  should  have  pro- 
ceeded by  application  for  abatement. 

Osborn  v.  Danvers,  6  Pick.  08;  Preston 
y.  Boston,  12  Pick.  7;  Bates  y.  Boston,  5 
Gush.   03;    Dorr   y.   Boston,   6   Gray,    131. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  do  not  find  it  necessary  to  consider 
whether  the  plaintiff  has  chosen  a  proper 
remedy,  for,  if  we  assume  this  in  his  favor, 
-  we  are  of  opinion  that  he  cannot  recover. 
The  property  said  to  have  been  taxed  illegal* 
ly  was  money  on  deposit  in  two  national 
banks.  The  ground  on  which  the  plaintiff 
claims  for  it  an  exemption  from  taxation 
is  that  it  was  derived  from  his  salary  as 
a  rear  admiral  in  the  Navy  of  the  United 
States.  He  was  a  resident  of  the  city  of 
Melrose,  and  was  properly  taxable  there 
on  all  his  personal  property  that  was  not 
exempt  from  taxation.  He  relies  upon  the 
decision  in  Dobbins  v.  Erie  County,  16  Pet. 
436,  10  L.  ed.  1022,  in  which  it  was  held 
that  a  state  cannot  lay  a  tax  upon'  an  office 
under  the  government  of  the  United  States 
nor  upon  any  means  or  instruments  used 
solely  for  the  maintenance  of  the  Federal 
government  or  the  performance  of  any  of 
its  functions.  The  principle  on  which  the 
case  was  decided  has  been  reaffirmed  re- 
peatedly and  held  to  apply  to  taxation 
of  state  officers  by  the  Federal  govern- 
ment. The  Collector  y.  Day  (Buffington 
y.  Day)  11  Wall.  113,  20  L.  ed.  122.  It 
precludes  taxation  by  either  government  of 
the  salary  or  emoluments  of  an  officer  of 
the  other;  but  it  has  never  bden  held,  under 
a  general  provision  for  the  taxation  of  the 
property  of  individual  owners,  to  prevent 
the  taxation  of  money  or  other  property 
merely  because  it  was  derived  from  an  of- 
ficial salary  that  it  had  been  received  nd 
held  for  use  by  the  officer.  The  reason  of 
the  decision  does  not  go  far  enough  to  war- 
rant following  the  money  after  it  has  be- 
come a  part  of  the  general  estate  of  the 
owner,  and  has  lost  its  distinctive  character 
as  a  part  of  the  governmental  machinery, 
which  it  has  up  to  the  time  when  it  passes 
into  the  general  control  of  the  officer.  In 
Union  P.  R.  Co.  v.  Penniston^  18  Wall. 
5,  21  L.  ed.  787,  the  doctrine  is  stated  as 
follows:  "It  is  therefore  manifest  that 
34  L.R.A.(N.S.)  Yi 


exemption  of  Federal  agencies  form  state 
taxation  is  dependent  not  upon  the  nature 
of  the  agents,  or' upon  the  mode  of'  their 
constitution,  or  upon  the  fact  that  they 
are  agents;  but  upon  the  effect  of  the  tax; 
that  is,  upon  the  question  whether  the  tax 
does  in  truth  deprive  them  of  power  to 
serve  the  goyernment  as  they  were  intended 
to  serve  it,  or  does  hinder  the  efficient  exer- 
cise of  their  power.  A  tax  upon  their  prop- 
erty has  no  such  necessary  effect.  It  leaves 
them  free  to  discharge  the  duties  they  have 
undertaken  to  perform." 

When  the  salary .  has  been  paid  by  the 
government  to  one  of  its  officers,  and  has 
come  into  his  possession,  it  loses  its  identi- 
ty as  salary,  and  becomes  money,  effects, 
or  credits  which  are  liable  to  taxation 
under  the  general  law.  It  is  within  the  prin- 
nple  which  was  applied,  under  the  statute 
exempting  pensions  from  a  liability  for 
debts,  in  Kellogg  v.  Waite,  12  Allen,  520; 
Spelman  v.  Aldrich,  126  Mass.  113,  and 
Tully  y.  Tully,  150  Mass.  01,  34  N.  E.  70. 
See  also  Hibernia  Sav.  ft  L.  Soc.  v.  San 
Francisco,  200  U.  S.  310,  50  L.  ed.  405,  26 
Sup.  Ct.  Rep.  265,  4  A.  ft  E.  Ann.  Cas  034; 
Blake  y.  Bolte,  10  Misc.  333,  31  N.  Y. 
Supp.  124;   Melcher  y.  Boston,  0  Met.  73. 

Any  other  rule  would  enable  one  to  hold 
property  free  from  liability  to  contribution 
towards  the  support  of  the  state  govern- 
ment merely  because  he  obtained  it  as  a 
compensation  for  services  rendered  to  the 
Federal  government. 

Judgment  for  the  defendant. 

Affirmed  by  Supreme  Court  of  the  United 
SUtes^  January  24,  1010  (215  U.  S.  504« 
54  L.  ed.  341,  ?0  Sup.  Ct.  Rep.  410). 


.    MICHIGAN  8UPRSMB  COURT. 

ALFRED  J.   MYERS,  Appt, 
y. 

ROGER  J.  SULLIVAN  COMPANY. 

(—  Mich.  — ,  131  N.  W.  521.) 

Master  —  seryant  Interested  In  rlyal 
business  <— ground  for  discharge. 

1.  The  organization  during  the  term  of 
his  employment  by  the  manager  of  a  busi- 
ness, of  a  corporation  to  carry  on  a  rival 
business  after  the  expiration  of  such  term, 
and  the  perfecting  of  arrangements  for  such 
business,  is  not  ground  for  his  discharge 
from  his  position  of  manager. 

Note.  —  Interest  in  or  connection  with 
other  husinesa  as  ground  for  dl9» 
charge  of  an  employee* 

The  cases  which  relate  to  employees  of 
municipal    corporations    and    other    public 
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Same  —  share  of  profits  —  discharge 
before  period  for  computing. 

2.  An  employee  entitled  to  a  percentage 
of  the  net  profits  as  part  of  his  salary, 
whicli  are  to  be  ascertained  at  the  expira- 
tion of  each  six  months*  period,  may  re- 
cover the  amount  accruing  up  to  the  time 
of  his  discharge,  in  case  it  occurs  before 
the  expiration  of  a  six  months'  period. 

(June  2,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County 
in  defendant's  favor  in  an  action  brought 
to  recover  a  balance  alleged  to  be  due  plain- 
tiff for  salary  as  manager  of  the  defendant 
company  under  a  contract  with  the  said 
company.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  lincking,  Emmons,  A  Helf- 
man,  for  appellant: 

Mere  planning  by  an  employee,  during 
his  contract  of  employment,  to  engage  after 
the  expiration  thereof  in  a  competing  busi- 
ness, does  not  justify  his  discharge  as  a 
matter  of  law. 

Nichol  y.  Martyn,  2  Esp.  732,  5  Revised 
Rep.  770;  Chaddock  College  v.  Bretherick, 
30  111.  App.  621;  Hermann  v.  Littlefield, 
100  Cal.  430,  42  Pac.  443;  Biest  v.  Ver 
Steeg  Shoe  Co.  97  Mo.  App.  137,  70  S.  W. 
1081;  Brownell  v.  Ehrlch,  43  App.  Div. 
369,  60  N.  Y.  Supp.  112;  Shoemaker  v. 
Acker,  116  Cal.  239,  48  Pac.  62. 

Messrs.  Henderson,  Martindale,  St 
Grose,  for  appellee: 

The  right  to  assume  the  existence  of  self- 


employees  whose  terms  of  employment  arc 
regulated  by  ordinance,  statute,  or  civil 
service  rules,  are  .excluded  from  the  note. 

For  note  on  "Remedy  of  wrongfully  dis^ 
charged  servant  by  action  for  damages  for 
breach  of  contract,"  see  6  L.R.A.(N.S.) 
50;  and  for  note  on  "right  of  wrongfully 
discharged  servant  to  recover  wages  for 
contract  period  subsequent  to  discharge," 
see  5  L.R.A.(N.S.)  439,  and  28  L.R.A. 
(N.S.)    677. 

The  interest  in  or  connection  with  other 
business  which  will  justify  a  discharge  of 
the  employee  is  well  stated  in  a  negative 
way  in  Freide  v.  Weissenthanner,  57  N.  Y. 
Supp.  831,  as  follows:  "It  was  clearly  im- 
material whether  plaintiff  [employee]  en- 
gaged in  other  business,  unless  it  was  done 
to  defendant's  [employer]  detriment,  or 
was  prohibited  by  the  contract." 

And  in  Dayton  v.  Hayes,  1  N.  Y.  City  Ct. 
Rep.  417,  the  court  in  charging  the  jury 
said:  "If  a  servant  without  the  consent 
of  his  master  engaged  in  any  employment 
or  business  fox  himself  or  another  which 
may  tend  to  injure  his  master's  trade  -or 
business,  he  may  lawfully  be  discharged 
before  the  exipration  of  the  agreed  term  of 
service." 

It  is  apparent  that  the  question  as  to 
what  is  injurious  to  the  employer's  business 
becomes  important  in  those  cases  in  which 
other  employment  was  not  expressly  pro- 
hibited by  contract.  In  some  instances  of 
clear  competition,  the  courts  have  decided 
as  a  matter  of  law  what  is  injurious;  in 
others,  this  has  been  left  to  the  jury.  The 
method  of  determining  the  question,  how- 
ever, is  beyond  the  scope  of  the  present 
note. 

In  Puritas  Laundry  Co.  v.  Green,  —  Cal. 
—,115  Pac.  660,  it  is  held  that  the  or- 
ganization of  a  rival  laundry  company  dur- 
ing the  term  of  his  contract,  and  the  so- 
liciting of  his  fellow  employees  for  such 
rival  laundry,  by  the  employee  of  a  laun- 
dry company,  who,  being  the  owner  of  what 
is  known  as  a  "driver's  route,"  had  entered 
into  a  written  contract  on  commission  to 
deliver  all  laundry  collected  by  him  to  the 
laundry  company,  justifies  his  discharge. 
34  L.R.A.(N.S.) 


So,  a  person  hired  under  a  contract  im* 
porting  exclusive  service  as  freight  sales- 
man on  a  boat  engaged  in  transporting- 
country  produce  to  the  city  and  sellinj; 
same,  and  accounting  to  the  owner  for  the 
proceeds,  and  whose  duties  were  to  have 
general  charge  of  this  business,  may  be  dis- 
charged for  entering  into  the  business  of 
purchasing,  transporting  on  the  boat,  and 
selling  produce  on  his  own  account,  in  com- 
petition with  his  employers.  Stoney  r» 
Farmers'  Transp.  Co.  17  Hun,  679. 

And  in  Tozer  v.  Hutchison,  12  N.  B, 
548,  it  is  held  that  an  employee  of  a  ship- 
building and  mercantile  concern  who  enters 
into  a  partnership  to  carry  on  shipbuilding 
has  committed  a  breach  of  his  implied 
agreement,  which,  as  a  matter  of  law,  war- 
rants his  discharge.  It  does  not  clearly 
appear  from  the  report  of  this  case  that 
the  employee  used  time  which  should  have 
been  devoted  to  his  employer's  business. 
The  court  referred  to  the  partnership  into 
which  the  employee  had  entered,  and  con- 
tinued: "The  jury  should  have  been  di- 
rected that  this  was  such  a  breach  of  his 
implied  agreement  to  devote  his  time  and 
attention  to  the  partnership  of  his  em- 
ployer, as  justified  the  defendant  in  dis- 
missing him.  A  person  who  enters  into 
the  service  of  another  undertakes  to  bestow 
the  same  care,  attention,  and  diligence  as 
if  the  business  were  his  own.  This  the 
plaintiff  could  not  do,  while  he  had  an  in- 
terest, as  partner,  in  a  business  of  the  same 
description  as  that  in  which  his  employer 
was  engaged." 

In  Adams  Exp.  Co.  v.  Trego,  35  Md.  47» 
it  is  held  that  an  express  agent  who  was  in- 
terested in  a  local  transfer  company  with- 
out the  knowledge  or  consent  of  his  em- 
ployer, and  who  had  refused  to  dissolve  his 
connection  therewith  upon  notice  from  such 
employer,  may  be  discharged  if  the  busi- 
ness of  the  transfer  company  was  in  com- 
petition with  or  seriously  injured  the  busi- 
ness of  the  express  company. 

And  if  the  business  engaged  in  by  an  em- 
ployee necessarily  makes  him  a  competitor 
of  his  employer,  the  fact  that  he  had  given 
his   whole   time   and  attention   to   his 
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interest  in  every  case  and  to  protect  them- 
selves by  discharging  the  employee  is  clear- 
ly the  right  of  the  employer. 

Dieringer  v.  Meyer,  42  Wis.  311,  24  Am. 
Rep.  415;  Stoney  v.  Farmers'  Transp.  Co. 
17  Hun,  679. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

A  judgment  on  a  verdict,  instructed  in 
favor  of  defendant  by  the  court,  was  en- 
tered in  this  suit,  brought  by  plaintid  to 
recover  a  balance  claimed  to  be  due  him 
under  a  written  agreement  between  the 
parties.  Defendant  offered  no  evidence  in 
the  case. 

The  contract  reads  as  follows: 


Agreement  made  this  7th  day  of  Novem- 
ber, 1907,  between  the  Roger  J.  Sullivan 
Company,  of  Detroit,  Michigan,  of  the  first 
part,  and  Alfred  J.  Myers,  of  the  same 
place,  of  the  second  part,  witnesseth :  That 
in  consideration  of  the  faithful  perform- 
ance by  the  second  party  of  his  agreements 
hereinafter  set  forth,  said  first  party  agrees 
to  and  does  hereby  employ  said  second  party 
as  '^manager  and  buyer"  of  its  business 
conducted. at  Nos.  113-115  Michigan  avenue, 
for  the  period  of  two  years  from  Jauuary 
1st,  1908,  at  a  salary  of  three  thousand 
($3,000)  dollars  per  annum,  payable  week- 
ly and  the  further  compensation  of  eight 
(8)  per  cent  of  the  net  profits  of  the  busi- 
ness, such  net  profits  to  be  ascertained  and 
said  commission  paid  at  the  expiration  of 


plover's  business  was  held  immaterial, 
where  an  employee  who  had  charge  of  a 
lumber  yard,  as  a  part  of  which  was  con- 
ducted a  wood  business,  engaged  in  the 
wood  business  on  his  own  account.  Dierin- 
ger V  Meyer,  42  Wis.  311,  24  Am.,  Rep. 
415. 

In^Brownell  V.  Ehrich,  43  App.  Div.  369, 
60  N.  Y.  Supp.  113,  it  is  held  that  unless 
there  is  an  interference  with  the  business 
of  the  employer,  the  employee  of  a  depart- 
ment store  in  New  York  city  who  formed 
a  corporation  for  the  sale  of  bicycles  in 
Brooklyn,  a  business  in  which  his  employer 
afterwards  engaged,  could  not  rightfully 
be  discharged. 

And  in  Day  v.  American  Machinist  Press, 
86  App.  Div.  613,  83  N.  Y.  Supp.  263,  it  is 
held  that  the  advertising  solicitor  of  an 
engineering  paper  who  contracted  to  give 
his  entire  time,  but  who  was  allowed  con- 
siderable discretion  in  the  details  of  the 
business,  who  takes  steps  to  secure  a  copy- 
right for  an  opposition  paper,  without  seek- 
ing financial  support  or  taking  further  ac- 
tion, is  not  guilty  of  such  conduct  which, 
as  a  matter  of  law,  will  warrant  a  dis- 
charge, unless  the  conduct  was  injurious  to 
the  employer's  business.  It  did  not  appear 
that  the  emplo3'ee  used  any  time  that  should 
have  been  devoted  to  his  employer's  busi- 
ness. 

And  the  mere  fact  that  an  employee  of 
a  medical  institute  who  contracted  to  de- 
vote his  whole  time  and  attention  to  the 
business,  after  signing  the  contract  but  be- 
fore entering  upon  his  employment,  takes 
Horae  medicine  prepared  by  him  to  a  store, 
where  it  is  placed  on  sale,  and  also  adver- 
tises the  same,  all  of  which  is  explained 
to  his  employer  and  assented  to,  and  it 
further  appearing  that  none  of  the  medicine 
had  been  sold  between  the  making  of  the 
contract  and  the  discharge,  is  not  a  ground 
for  discharge  within  the  meaning  of  a  con- 
tract providing  that  if  the  employer  desires 
to  dispense  with  the  employee's  services 
"without  assigning  good  reasons  tfterefor," 
he  shall  pay  a  certain  sum  to  his  employee. 
Conklin  v.  John  H.  Woodburv  Dermatolog- 
ical  Institute.  61  App.  Div.  638,  64  N.  Y. 
34  L.R.A.(N.S.) 


Supp.  608  (afiirmed  without  opinion  in  170 
N.  Y.  571,  62  N.  E.  1095). 

And  in  Carson  v.  McCormick  Harvesting 
Mach.  Co.  36  Mo.  App.  462,  an  action  by 
a  discharged  employee  to  recover  on  'a  con- 
tract of  employment  in  which  the  employer 
alleged  that  the  employee  had  engaged  in 
other  business,  in  violation  of  his  contract, 
the  court  says:  *'But  if,  in  attending  to 
such  a  matter,  outside  of  his  business  en- 
gagement with  defendant,  he  neglected  the 
business  of  the  latter,  then  it  would  serve 
as  a  legal  justification  for  his  removal." 
Nothing  is  said  in  the  opinion  as  to  the 
contract  of  employment. 

But  in  Hughes  v.  Toledo  Scale  &  Cash 
Register  Co.  112  Mo.  App.  91,  86  S.  W.  895, 
it  is  held  that  a  general  agent  who  con- 
tracts to  give  Iiis  whole  time  and  attention 
to  the  business  of  a  scale  and  cash  register 
company  might  be  discharged  if  he  had 
given  any  attention  to  a  light  and  fixture 
company,  and  the  question  of  interference 
with  the  employer's  business  is  immaterial. 
It  does  not  clearly  appear  from  the  report 
of  this  case  what,  if  any,  time  had  been 
given  to  the  other  concern. 

So,  the  question  of  interference  with  the 
employer's  business  was  held  immaterial  in 
Atlantic  Compress  Co.  v.  Young,  118  Ga. 
868,  45  S.  E.  677,  and  an  employee  who  bar- 
gained to  devote  all  his  time  to  the  services 
of  his  employer  in  conducting  the  business 
of  a  cotton  compress  and  warehouse  could 
be  discharged  for  assisting  another  firm, 
within  working  hours,  in  loatling  cotton, 
using  therefor  the  appliances  and  employees 
of  his  employer. 

So,  a  canvasser  who  contracts  to  give  his 
exclusive  services  to  a  book  concern,  and 
who  convasscs  for  another  book  within  the 
term  of  his  employment,  may  be  discharged 
unless  he  can  show  a  modification  of  the 
contract  allowing  such  other  work.  (J laser 
V.  National  Alumni,  97  N.  Y.  Supp.  984. 

And  in  Eastmure  v.  Canada  Acci.  Aasur. 
Co.  22  Ont.  App.  Rep.  408,  aflirnied  in  25 
Can.  S.  C.  691,  it  was  held  that  employiM»s 
who  enter  into  the  employ  of  an  accident 
insurance  company,  agreeing  to  fulfil  dutien 
assigned  to  them  and  act  for  the  best  in- 
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every  six  months  during  the  life  of  this 
agreement,  when  an  inventory  shall  be  tak- 
en and  the  net  profits  ascertained,  and  for 
the  purposes  of  calculating  snch  net  prof- 
its tbe  salaries  of  the  officers  of  the  com- 
pany are  to  be  figured  as  an  expense  to 
the  amount  only,  as  the  same  are  fixed  at 
present.  In  consideration  of  the  premises, 
second  party  accepts  of  said  employment 
upon  the  terms  aforesaid,  and  agrees,  dur- 
ing said  period,  to  devote  his  undivided  time 
and  attention  and  give  his  best  service  in 
the  interests  of  said  first  party  and  its  busi- 
ness aforesaid,  and  to  do  all  that  lies  in  his 
power  to  increase  the  volume  of  first  party's 
business  and  further  its  interests.  He  fur- 
ther agrees  to  freely  consult  with  the  presi- 
dent and  treasurer  of  the  first  party  in  re- 
lation to  said  business,  its  progress,  and  de- 
velopment, and  keep  them  informed,  as  fak- 
as  practicable,  of  the  daily  transactions 
thereof;  he  shall  hire  and  discharge  all  the 
help  required  to  properly  conduct  said  busi- 
ness, and  that  in  performance  of  his  duties, 
he  will  attend  to  the  advertising  and  himself 
write  the  advertisements.  It  being  mutually 
understood  between  the  parties  hereto  that, 
while  such  second  party  is  employed  as 
manager  of  said  business,  such  management 
shall  bo  under  the  general  supervision  and 
direction  of  the  board  of  directors  of  said 
company,  and  that  all  checks,  notes,  and 
money  obligations  of  the  business  are  to  be 
signed  only  by  the  treasurer  of  the  first 
party.  Executed  in  duplicate  at  the  city  of 
Detroit,  the  day  and  year  first  above  writ- 
ten. 

Roger  J.  Sullivan  Co.,  per  Wm.  Kelly,  Pres. 
Edward  A.  Strieker,  Secretary. 
Alfred  J.  Myers. 
In    the    presence   of:    Lena   M.    Rivard, 
Maude  A.  Manne. 


Plaintiff  entered  upon  his  service  under 
the  contract,  according  to  its  terma,  as 
manager  and  buyer  of  defendant  company, 
and  continued  in  such  employment  until 
May  8,  !I909,  when  he  was  discharged  for 
a  claimed  breach  of  the  contract.  He 
brought  suit  at  the  expiration  of  the  term 
for  a  balance  claimed  to  be  due  for  salary, 
including  a  percentage  of  profits,  under  the 
contract. 

The  claimed  breach  of  the  contract  waa  tluit 
plaintiff  during  its  continuance  had  become 
interested  in  a  competitive  busineaa.  The 
proposed  business  was  of  the  same  kind  in 
which  defendant  was  engaged.  The  record 
shows  that  plaintiff  was  making  arrange- 
ments to  go  into  business  when  his  contract 
ended;  that  steps  were  taken  and  a  corpora- 
tion was  organized  of  which  he  was  an  of- 
ficer, and  arrangements  had  been  entered 
into  to  have  plans  prepared  for  a  new  store 
to  be  built  for  the  purpose  of  carrying  on 
such  business.  The  new  corporation  was  not 
carrying  on  business,  and  had  not  intended 
to  do  so  oeiore  this  contract  expired.  Plain- 
tiff's  uncontradicted  testimony  shows  that 
he  told  defendant  of  his  plans,  and  satisfac- 
tion was  expressed  with  his  services;  and 
also  that  prior  to  his  discharge  plaintiff  had 
not  bought  or  sold  merchandise  or  made  con- 
tracts for  the  purchase  and  sale  thereof 
in  competition  with  defendant,  or  been  ac- 
tually engaged  in  a  competing  business  or 
deprived  defendant  of  trade;  that  he  had 
devoted  all  his  services  and  attention  to  de> 
fendant's  business  during  business  hours; 
that  defendant's  business  was  successfuL  It 
increased  about  one  third  in  volume,  and  was 
profitable  under  plaintiff's  management.  No 
damages  to  defendant  were  shown.  There 
was  no  friction  between  the  parties  or  ob- 
jection by  defendant  until  the  date  of  the 


terests  of  the  company,  and  especially 
agreeing  not  to  accept  any  other  accident 
insurance  agency  for  Ontario  without  ob- 
taining the  consent  of  the  employer,  and 
who  upon  a  disagreement  with  the  em- 
ployer take  an  agency  for  a  rival  concern 
and  are  thereupon  discharged,  are  right- 
fully discharged,  as  having  committed  a 
breach  both  of  their  general  and  special  un- 
dertaking. 

And  so,  where  the  employee  agrees  to  give 
all  liis  time  and  attention  to  his  employer's 
business,  and  assume,  as  part  of  his  duty, 
to  advise  them  as  to  insurance  on  their 
premises,  and  thereafter,  without  their 
knowledge  or  consent,  accepts  the  agency  of 
an  insurance  company  and  receives  commis- 
sion in  respect  of  insurance  on  his  emplov- 
er's  premises,  he  may  be  discharged  with- 
out notice.  Swale  v.  Ipswich  Tannery 
(1006)  11  Com.  Cas.  88,  cited  in  2  Butter- 
worth's  Dig.  842. 

Dut  a  local  insurance  agent  working  on  a 
commission  who  does  not  contract  to  give 
34  L.R.A.(N.S.) 


his  whole  time  to  one  company  may  act  as 
agent  of  other  companies,  without  furnish- 
ing a  ground  of  discharge  by  the  former 
company.  Niagara  F.  Ins.  Co.  v.  Greene, 
77  Ind.  590. 

So,  a  person  who  contracted  with  a  firm 
to  act  as  salesman  on  a  salary,  but  not 
agreeing  to  give  his  whole  time  to  the  busi- 
ness, was  held  bound  to  serve  his  employers 
in  good  faith,  and  if  the  doing  of  this  did 
not  require  his  whole  time  he  could  sell 
goods  for  another  house,  provided  it  was 
not  inconsistent  with,  or  detrimental  to, 
the  interests  of  his  employers.  Jaffray  v. 
King,  34  Md.  217. 

So,  a  salesman  employed  on  a  salary 
by  a  firm  in  the  glass  and  lamp  business 
does  not  violate  his  contract  so  as  to  justify 
a  discharge,  by  gratuitously  sending  in  or- 
ders for  oil,  given  him  without  solicitation, 
to  a  house  for  which  he  had  previously 
worked,  unless  this  is  prejudicial  to  the  in- 
terest of  his  employees.  Geiger  y.  Harris, 
10  Mich.  200.  W.  A.  E. 


1911.    • 


MYERS  V.  ROGER  J.  SULLIVAN  CO. 


1221 


discharge.  The  record  shows  that  after  his 
discharge  plaintiff  sought  new  employment, 
but  was  unable  to  find  it;  that  then  the 
completion  of  the  store  for  the  use  of  the 
corporation  which  had  been  organized  was 
hurried,  and  the  business  started  October 
1.  1909.  Plaintiff  was  paid  his  fixed  salary 
to  the  date  of  his  discharge.  He  was  not 
paid  his  share  of  the  profits  provided  by  the 
contract,  from  January  1,  1909,  to  May  8, 
1009.  Plaintiff  urges  that  the  judgment 
should  be  reversed  on  account  of  errors 
committed  by  the  court  in  directing  a  ver- 
dict and  charging  the  jury  that  as  a  mat- 
ter of  law  plaintiff  on  the  record  could  not 
recover. 

We  think  that  the  mere  planning  by  an 
employee  during  his  contract  of  employment 
to  engage  after  the  expiration  thereof  in  a 
competing  business  does  not  justify  his  dis- 
charge as  a  matter  of  law.   Nichol  v.  Mar- 
tyn,  2  Esp.  732,  5  Revised  Rep.  770;  Biest 
v.  Van  Steeg  Shoe  Co.  97  Mo.  App.   137, 
70  S.  W.  1081;  Hermann  v.  Littlefield,  109 
Cal.  430,  42  Pac.  443;  Shoemaker  v.  Acker, 
116  Cal.  239,  48  Pac.  62.    The  cases  cited 
may  be  claimed  not  to  be  exactly  in  point. 
We  think  that  in   principle  they  are  ap- 
plicable.    Nichol  V.  Martyn,  supra,  where 
a  salesman  during  the  term  of  his  employ- 
ment planned  to  engage  in  a  like  business, 
although  an  old  case,  does  not  appear  to  have 
been  questioned,  and  upon  the  facts  appears 
to  be  quite  similar  to  the  instant  case.  The 
complaint  made  by  defendant  is  that  by  con- 
necting himself  with  this  corporation  plain- 
tiff put  himself  in  an  attitude  of  hostility 
towards  defendant,  and  that  of  itself  was 
sufficient  cause  for   discharge.     The  facts 
are  that  the  concern  had  not  as  yet  entered 
into  business,  and  did  not  propose  to  until 
the  expiration  of  plaintifl^s  term  of  hiring. 
It  amounted  on  the  part  of  plaintiff  to  a 
mere  planning  for  employment.    One  is  en- 
titled to  seek  other  employment  before  he 
is  on  the  street.    Tlie  contrary  would  be  a 
monstrous  doctrine.     A  servant  may  not, 
while  engaged  in  the  service  of  his  master, 
"injure   his  trade   or  undermine  his  busi- 
ness;  but  everyone  has  a  right,  if  he  can. 
to  better  his  situation  in  the  world,  and  if 
he  does  it  by  means  not  contrary  to  law, 
though  the  master  may  be  eventually  in- 
jured, it  is  damnum  absque  injuria."  Ibid. 
It  is  claim<?d  that  the  case  of  DIeringer 
V.  Meyer,  42  Wis.  311,  24  Am.  Rep.  416, 
is  squarely  against  the  plaintiff.     In  that 
case  there  was  an  active  interest  in  a  com- 
peting   business    already    established.      All 
the  cases  agree  to  such  doctrine,  but  no  case 
holds  that  a  mere  planning  to  engage  in  a 
competing  business  not  yet  in  operation  is 
prohibited  by  a  contra(:t  such  as  the  one  in 
this  case.    The  plaintiff's  case,  as  made,  is 
34  L.R.A.(N.S.) 


accepted  as  true.  The  court  was  in  error 
in  directing  a  verdict.  The  case  should 
have  been  submitted  to  the  jury. 

The  case  must  also  be  reversed  upon  an- 
other ground.  There  was  no  dispute  but 
that  the  contract  of  percentage  for  the  cur- 
rent year's  profits  up  to  the  date  of  discharge 
had  not  been  complied  with.  -Plaintiff  was 
in  any  event  entitled  to  recover  such  per- 
centage. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  trial  granted. 


KANSAS  supreme:  oourt. 

THOMAS  WILLIAMS 

V. 

BOARD  OF  COMMISSIONERS  OF  OSAGE 
COUNTY,  Appt. 

(84  Kan.  608,  114  Pac.  858.) 

Tax  —  debt  —  conditional  sale  of  land. 

Where  two  parties  enter  into  a  written 
contract  for  the  sale  of  real  estate,  and  the 
purchaser  maizes  a  partial  payment  there- 
on and  a  definite  promise  to  pay  the  re- 
mainder of  the  price  at  a  ^rtain  time  or 
times,  and  to  pay  the  taxes  on  the  1and» 
and  is  to  receive  possession  thereof  at  a 
certain  date,  and  tne  seller  undertakes  toi 
convey  the  legal  title  to  the  land  upon  the- 
payment  in  full  of  the  amount  of  tlie  pur- 
chase price,  such  transaction  creates  a  debt 
from  the  purchaser  to  the  seller,  which  is* 
secured  by  the  retention  of  the  legal  title- 
to  the  land  by  the  seller  until  the  debt  is* 
paid.  Th6  debt  is  personal  property,  andi 
IS  taxable  under  the, laws  of  this  state,  and 
this  notwithstaziding  a  provision  in  the  con- 
tract that,  upon  the  failure  of  the  pur- 
chaser to  meet  the  conditions  of  the  con- 
tract within  a  reasonable  time,  the  contract 
shall  terminate  and^ecome  void. 

(April  8,  1911.) 

Headnote  by  BifiTH,  J. 


Note,  <—  Option  to  purchase,  or  contract 
for  aale  of,  real  property,  aa  a  tax^ 
able  credit. 

For  the  earlier  cases  as  to 'options  as 
taxable  credits,  see  Re  Shields,  10  L.R.A. 
(N.S.)  1001,  and  the  note  appended  thereto. 

The  contracts  for  the  sale  of  land  in- 
tended to  be  covered  by  this  note  are  lim- 
ited to  those  in  which  it  does  not  appear 
that  notes  or  purchase-money  mortgages 
were  given  as  evidence  of  the  amount  due; 
and  the  earlier  cases  upon  this  part  of  the 
subject  under  discussion  are  collected  in  a 
note  to  Dallas  County  v.  Boyd,  17  L.R.A. 
(N.S.)   1220. 

In  Montgomery  v.  Marshall  County,  — 
Iowa, — 129  N.  W.  329,  where,  according  to 
prior  decisions,  a  contract  for  the  sale  of 
land  held  by  plaintiff  would  otherwise  have 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Osage  Coun- 
ty in  plaintifTs  favor  in  an  action  brought 
to  recover  a  certain  amount  paid  by  plain- 
tiff under  protest  as  taxes  upon  two  con- 
tracts for  the  sale  of  lands.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Cruni,  for  appellant: 

The    written    agreement^    are    taxable. 

Kansas  Mut.  Life  Asso.  v.  Hill,  51  Kan. 
649,  33  Pac.  300;  Re  Shields  Bros.  10  L.R.A. 
(N.S.)  1061,  and  note,  134  Iowa,  559,  111 
N.  W.  Q63;  Re  Boyd,  17  L.R.A.(N.S.)  1221, 
and  note  138  Iowa,  583,  116  N.  W.  700; 
Clark  V.  Horn,  122  Iowa,  375,  98  N.  W. 
148;  Cross  v.  Snakenberg,  126  Iowa,  636, 
102  N.  W.  508;  Rheinboldt  v.  Raine,  52 
Ohio  St.  160,  39  N.  E.  145;  Marquette  v. 
Michigan  Iron  &  Land  Co.  132  Mich.  130, 
92  N.  VV.  934 ;  State  v.  Rand,  39  Minn.  502, 
40  N.  W.  835;  Griffin  v.  La  Salle  County, 
184  III.  275,  50  N.  E.  397. 

Mr.  J.  H.  Stavely,  for  appellee: 

The  contracts  were  not  credits,  and  were 
not  personal  property,  and  were  not  sub- 
ject to  taxes  as  such. 

Brown  v.  Thomas,  37  Kan.  282,  15  Pac. 
211;  Perrigo  v.  Milwaukee,  02  Wis.  236, 
65  N.  VV.  1025.* 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  Williams  to 
recover  the  sum  of  $97.50,  which  sum  he 
liad  paid  under  protest,  as  taxes  for  the 
year  1908  upon  two  contracts  for  the  sale 


of  land,  and  payment  therefor.  The  con- 
tracts, which  were  executed  by  both  parties 
and   acknowledged,   read: 

"Exhibit  A.  Agreement.    This  agreement, 
made  this  21st  day  of  May,  1906,  by  and 
between   Thomas    Williams,   an   unmarried 
man,   party  of  the  first  part,  and   Abram 
Ashelford,  party  of  the  second   part,   wit- 
nesseth:     That  said  Williams  agrees  to  do 
as   follows:      To   sell   and   convey   to   said 
second  party,  his  heirs  or  assigns,  the  west 
half    (i)    of    section    3,    in    township    17, 
range  15  east  of  the  sixth  P.  M.,  in  Osage 
county,  Kansas,  by  general  warranty  deed, 
free    from    all   encumbrances,   and    to    fur- 
nish an  abstract  of  title  to  said  land  down 
to  the  making  of  the  deed,  on  payment  to 
him  of  the  sum  of  $12,000^  payable  aa  fol- 
lows:     $500  cash,  on  the  signing  and   de- 
livery of  these  papers,  the  receipt  of  w^liich 
is   hereby   acknowledged,    and   the    sum    of 
$2,000  on  or  before  March  1,  1907,  and  the 
sum  of  not  less  than  $2,000  annually  on  or 
before  March   1st  of  each  succeeding  year 
until  all  of  said  consideration  shall   have 
been  paid   in  full.     All  deferred  payments 
to   draw   interest  from   March   1,   1907,   at 
the  rate  of  4  per  cent  per  annum,  interest 
to  be  paid  annually  on  all  deferred   pay- 
ments ;    possession    to    be    given    March    1 , 
1907.     Williams  to  pay  the  taxes  for  1906. 
The  insurance  to  be  transferred  to  Ashel- 
ford, but  the  loss,  if  any,  shall  be  paid  to 
Williams,    and    applied    on    this    contract. 
Said   Ashelford    agrees   to    do   as    follows: 
To  pay  said  sum  of  $12,000  at  the  times 


been  taxable,  it  was  held  that  it  was  not 
made  nontaxable  by  adding  to  it  a  state- 
ment, signed  by  all  the  parties,  to  the  ef- 
fect that  it  was  to  give  merely  an  option 
to  purchase,  where  it  appeared  from  the 
testimony  that  the  statement  was  made  for 
the  purpose  of  making  the  contract  non- 
assessable, and  did  not  in  fact  change  the 
terms  of  the  contract. 

In  White  v,  Walsh,  62  Misc.  423,  114 
N.  Y.  Supp.  1015,  under  a  mortgage-tax 
statute  which  provided  that  "executory  con- 
tracts for  the  sale  of  real  property  under 
which  the  vendee  has  or  is  entitled  to  pos- 
session shall  be  deemed  to  be  mortgages  for 
the  purposes  of  this  article,  and  shall  be 
assessed  at  the  amount  unpaid  on  such  con- 
tracts," an  agreement  providing  for  the 
lease  of  property  for  a  term  of  years  at  an 
annual  rental,  and  for  the  purchase  by  the 
lessee  at  the  end  of  the  term  at  a  fixed  cash 
sum,  and  providing  further  that  the  lessee 
might  purchase  for  that  sum  at  any  time 
upon  thirty-days'  notice,  and  that,  on  fail- 
ure of  tiie  lessee  to  perform  any  of  the 
covenants  of  the  lease,  the  lessor  might 
terminate  the  agreement  or  require  the 
lessee  to  purchase  at  once,  was  held  to  come 
within  the  law,  and  be  subject  to  taxation. 

In  Gish  V.  Shaver,  140  Ky.  647,  131  S. 
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W.  515,  it  was  held,  under  a  statute  re- 
quiring that  all  personal  property  should 
be  listed  for  taxation,  that  a  contract  for 
the  sale  of  mining  lands  was  taxable 
though  at  the  time  the  deed  had  not  been 
accepted,  because  of  a  defect  in  the  vendor'^ 
title,  and  no  notes  for  the  purchase  price 
had  been  executed. 

And  in  Tessier  v.  Nashua,  76  N.  H.  572, 
78  Atl.  495,  where  the  plaintiff  in  a  peti- 
tion to  set  aside  an  assessment  upon  the  un- 
paid balance  due  upon  a  bond  conditioned 
to  convey  land  upon  the  payment  of  a  cer- 
tain sum  in  instalments,  the  vendee  being 
in  possession,  the  court  said  that  the  test 
as  to  the  legality  of  the  assessment  was 
whether  the  vendee  owed  plaintiff  for  the 
land,  not  whether  interest  was  to  be  paid 
on  the  deferred  instalments ;  in  other  words, 
whether  plaintiff  was  both  the  legal  and 
equitable  owner  of  the  land,  subject  to  the 
vendee's  right  to  purchase  it,  or  whether 
she  retained  the  legal  title  to  secure  the 
payment  of  the  balance  of  the  purchase 
price.  And  it  was  held  that  the  tax  should 
be  abated,  for  it  appeared  that  if  the  vendee 
failed  to  meet  the  payments,  the  plaintiff 
could  not  recover  them  in  an  action  on  the 
bond.  R.  L.  S. 
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and  in  the  manner  as  aforesaid,  and  to 
pay  the  taxes  on  said  land  after  the  present 
year.  It  is  agreed  between  the  parties  hereto 
that  if  the  terms  of  this  agreement  are  not 
met  with  and  by  the  party  of  the  second 
part  within  a  reasonable  time  after  the 
same  shall  become  due  and  payable,  then 
this  contract  shall  cease  and  terminate  and 
«liall  be  forever  void.  If  the  said  sum  of 
$2,000  is  not  paid  on  March  1st,  then  this 
contract  shall  terminate,  and  the  sum  of 
■$500  this  day  [paid]  shall  be  forfeited." 

"Exhibit  B.  Agreement.  This  agree- 
ment, made  and  entered  into  this  24th  day 
-oi  November,  1000,  by  and  between  Thomas 
Williams,  an  unmarried  man,  party  of  the 
first  part,  and  Charles  F.  Davis,  party  of 
the  second  part,  witnesseth:  That  the  said 
party  of  the  first  part  hereby  covenants  and 
agrees  to  sell  and  convey  by  a  good  and 
fiuflicient  general  warranty  deed,  the  south- 
west quarter  of  section  twenty-two  (22), 
in  township  seventeen  (17),  range  sixteen 
(16)  east  of  the  sixth  P.  M.,  in  Osage 
county,  on  payment  to  him,  the  said 
Tliomas  Williams,  his  executors,  adminis- 
trators, or  assigns,  the  sum  of  $4,500  in 
payments  as  follows:  The  sum  of  $1,500 
cash  on  the  signing  hereof,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  bal- 
ance, to  wit,  $3,000,  on  or  before  five  years 
after  March  1,  1907,  with  interest  thereon 
from  March  1,  1907,  at  the  rate  of  5  per 
cent  per  annum,  interest  payable  annual- 
ly, with  the  privilege  to  said  party  of 
the  second  part  to  pay  the  sum  of  $100, 
or  any  multiple  thereof,  at  any  interest- 
paying  time,  on  said  balance.  The  deed  to 
be  delivered  on  full  paf^Aient  being  made 
of  said  consideration.  Said  first  party 
agrees  to  deliver  with  said  deed  an  abstract 
of  title  down  to  this  date,  showing  a  good 
merchantable  title,  free  from  all  encum- 
brances, so  far  as  Thomas  Williams  and 
his  grantors  are  concerned.  Said  first 
party  to  pay  the  taxes  for  the  present 
year,  1906,  and  preceding  years,  and  said 
second  party  to  pay  the  taxes  and  assess- 
ments for  1907  and  subsequent  years.  And 
the  second  party  hereby  covenants  and 
agrees  to  pay  said  sum  of  $4,500  as  above 
set  forth,  and  the  interest  thereon  as  afore- 
said, with  the  taxes  as  above  provided,  and 
in  case  he  or  his  legal  representatives 
should  fail  or  refuse  to  pay  said  sum  or 
sums  or  the  interest  thereon  at  the  times 
and  in  the  manner  above  sel^  forth,  or  the 
taxes  on  said  land  when  the  same  becomes 
due  and  payable,  then  the  whole  of  the  bal- 
ance remaining  due  and  unpaid  for  said 
land  shall  at  once  become  due  and  payable, 
and  such  steps  may  be  taken  as  may  be 
legal,  to  enforce  this  contract,  as  said  first 
party  may  think  best.  The  second  party  | 
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is  to  insure  and  keep  insured  the  buildings 
on  said  land  in  the  sum  of  $500;  loss,  if 
any,  payable  to  said  first  party.  Posses- 
sion to  be  given  March  1,  1907." 

The  case  was  submitted  to  the  court  up- 
on the  pleadings  and  an  agreed  statement 
of  facts,  a  jury  having  been  waived.  The 
petition  alleged  that  the  plaintiff  was  a 
taxpayer  in  the  county;  that  the  defend- 
ants named  were  the  county  commissioners, 
the  county  treasurer,  and  the  county  clerk; 
the  execution  of  the  contracts;  the  assess- 
ment of  the  contracts  as  of  the  value  of 
$12,500,  over  the  objection  of  the  plaintilT; 
the  refusal  of  the  board  of  equalization  to- 
reduce  the  assessment,  and  an  appeal  from 
the  decision  of  the  board  of  equalization 
to  the  state  tax  commission  to  correct  such 
erroneous  assessment;  the  refusal  of  tho 
state  tax  commission  to  allow  the  plaintiff 
any  relief,  and  the  dismissal  of  his  appeal; 
that  the  county  commissioners  levied  a  tax, 
amounting  to  $97.50,  on  the  contracts,  and 
the  county  clerk  entered  the  same  upon  the 
tax  rolls  and  turned  the  same  over  to  the 
county  treasurer  for  collection;  thr-  pay* 
mcnt  of  the  taxes  by  the  plaintiff  under 
protest,  and  to  avoid  the  issuance  of  a  tax 
warrant  for  the  collection  of  the  same;  and 
that  the  taxes  were  illegal  and  void.  Tho 
defendants  interposed  a  demurrer  to  the 
petition,  which  was  overruled  by  the  court. 
Thereupon  the  defendants  filed  a  general  de- 
nial. The  agreed  statement  of  facts  admits 
the  substance  of  the  alle^tioi\^  of  the  pe- 
tition, except,  of  course,  that  it  is  not  ad- 
mitted that  the  tax  is  illegal,  and  admits 
that  no  part  of  the  tax  had  been  refunded 
to  the  plaintiff.  The  issues  were  found  in 
favor  of  the  plaintiff,  and  that  he  recover 
from  the  board  of  county  commissioners 
the  sum  of  $97.50.  A  motion  for  a  new 
trial  was  denied,  and  the  defendants  ap- 
peal. 

Only  one  question  is  presented  here,  viz.: 
Were  the  contracts  in  question  taxable? 
Section  9214  of  the  Gen.  Stat,  of  1909  (§1, 
chap.  34,  Laws  1876).  provides  that  all 
property  in  this  state,  real  and  personal, 
not  expressly  exempt  therefrom,  shall  be 
subject  to  taxation. 

That  the  contracts  in  question,  if  taxable 
at  all,  are  taxable  as  personal  property,  is 
evident  from  the  fact  that  the  real  estate 
which  is  the  subject  of  the  contracts  con- 
tinues to  be  independently  taxed.  Are 
these  contracts,  then,  personal  property? 
Section  9215,  Id.  (§  1,  chap.  408,  Laws 
1907)  defines  "personal  property"  as  fol- 
lows: "The  term  'personal  property*  shall 
include  every  tangible  thing  which  is  the 
subject  of  ownership,  not  forming  part  or 
parcel  of  real  property;  also,"  etc. 
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gives  as  one  definition  of  the  word  "tan- 
gible:*' "Capable  of  being  possessed  or 
realized;  readily  apprehensible  by  the  mind; 
real;  substantial;  evident."  Each  of  these 
contracts  includes  an  unqualified  promise  to 
pay,  the  promise  of  the  purchaser  to  pay  to 
the  seller  the  remainder  of  the  purchase 
price  of  the  land,  and  the  seller  of  the  land 
holds  the  legal  title  thereto  as  security  for 
the  fulfilment  of  such  promise.  Tlie  con- 
tract in  the  possession  of  the  seller  is  evi- 
dence of  the  indebtedness.  The  situation, 
logically,  is  not  much  different  than  if 
the  seller  had  conveyed  the  land  to  the  pur- 
chaser, and  taken  a  note  and  mortgage 
back  to  secure  the  remainder  of  the  pur- 
chase price.  The  contract  as  truly  consti- 
tutes a  debt  and  security  therefor  as  would 
a  note  and  mortgage.  It  is  capable  of  be- 
ing possessed  or  realized,  is  readily  appre- 
hensible by  the  mind,  real,  substantial,  and 
evident.  That  it  is  not  capable  of  being 
sold  and  transferred,  as  is  a  note  and  mort- 
gage, without  a  conveyance  of  the  legal 
title  as  security,  only  goes  to  the  manner 
of  transfer.  The  seller  holds  the  legal 
title  to  the  land  in  trust  for  the  purchaser 
upon  his  complying  with  the  conditions  of 
the  contract;  and,  undoubtedly,  the  seller 
could  convey  the  legal  title  and  assign  ibis 
contract,  and  his  grantee  would  assume  the 
same  relations  to  the  purchaser  of  the  land 
that  the  vendor  had  held.  Upon  the  pay- 
ment of  the  debt,  in  either  case  a  court  of 
equity  wou^d  compel  the  transfer  of  the 
legal  title  to  the*  purchaser,  or  decree  it. 
In  such  a  case  the  thing  sold  would  be  the 
cdh tract  of  indebtedness,  with  the  security 
therefor^  and  not  the  land  itself.  Such 
transfer  would  not  give  tc  the  vendor's 
grantee  the  right  to  possession  of  the  land 
nor  the  equitable  title  to  the  land,  which, 
under  the  contracts,  are  possessed  by  the 
purchasers.  Marquette  v.  Michigan  Iron  & 
I^nd  Co.  132  Mich.  130,  92  N.  W.  934; 
Stearns  v.  Kennedy,  94  Minn.  439,  103  N. 
W.  212;  Hubbard  ▼.  Kansas  City  Stained 
Glass  Works  k  Sign  Co.  188  Mo.  18,  86 
S.  W.  82;  Marion  v.  Wolcott,  68  N.  J.  Eq. 
20,  59  Atl.  242;  Flanagan  v.  Great  Central 
Land  Co.  46  Or.  336,  77  Pac.  485. 

The  contracts  in  question  vary  material- 
ly from  the  contract  construed  in  Brown  v. 
Thomas,  37  Kan.  282,  15  Pac.  211.  That 
case  is  cited  in  a  footnote  to  Re  Shields 
Bros.  134  Iowa,  669,  111  N.  W.  963,  re- 
ported in  10  L.R.A.(N.S.)  1061,  at  page 
1002,  and  the  authorities  are  there  col- 
lated of  cases  in  which  the  contract  is  con- 
strued as  an  option  to  purchase.  In  Re 
Boyd,  138  Iowa,  683,  116  N.  W.  700,  re- 
ported in  17  L.R.A.(N.S.)  1220,  a  section 
of  the  syllabus  reads:  "An  enforceable  con- 
tract for  the  purchase  of  real  estate  la  a 
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credit  subject  to  taxation,  althoiigli  it  pro- 
vides for  forfeiture  upon  default  of  the  pur- 
chaser." In  a  note  to  that  case  is  col- 
lected the  authorities  in  support  of  the 
proposition  cited  in  the  head  note. 

In  Rheinboldt  v.  Raine,  62  Ohio  St.  160, 
89  N.  E.  145,  it  was  said:  "A  sum  due  the 
vendor  of  real  estate  from  the  vendee,  as 
purchase  money,  to  pay  which  the  vendee 
has  given  an  absolute  obligation,  is  a 
credit,  and  taxable  as  such,  notwithstand- 
ing the  vendor  has  retained  the  legal  title 
of  the  land  sold  as  his  security."  It  was 
also  said  in  the  opinion  in  that  case  re- 
specting the  claim  of  double  taxation  made 
in  this  case:  "As  to  the  claim  that  to  tax 
these  sums  would  result  in  double  taxation 
[which  claim  is  also  made  in  this  case], 
it  is  enough  to  say  that,  although  the  real 
estate  continued  to  stand  in  the  name  of 
the  partnership  on  the  duplicate^  yet,  by 
the  contract,  the  Kauffmans  were  obligated 
to  pay  all  taxes  and  assessments,  and  if 
Rheinboldt,  because  of  default  on  the  part 
of  the  KaufTmans,  should  be  compelled  to 
pay  any  such  charge,  such  payment  would 
be.  payment  of  a  debt  of  the  KaufTmans 
rather  than  his  own,  and  a  legal  jight  to 
collect  of  them  would  result." 

In  Marquette  v.  Michigan  Iron  k  Land 
Co.  supra,  in  discussing  a  land  contract 
similar  to  those  in  issue,  it  is  said:  '^he 
vendor  has,  in  eflfect,  exchanged  hia  prop- 
erty for  the  unconditional  obligation  of  the 
vendee,  the  performance  of  which  is  se- 
cured by  the  retention  of  the  legal  title. 
The  fact  that  the  vendee,  in  the  case  of  the 
land  contract,  may,  when  making  his  final 
payment,  demand  -a  conveyance,  does  not 
distinguish  the  obligation  from  that  of  a 
credit  secured  by  a  mortgage,  as  the  mort- 
gagor may,  when  making  his  final  payment, 
demand  a  discharge  of  the  mortgage.  The 
obligations  under  consideration,  therefore, 
resemble  not  agreements  to  pay  future  rent, 
or  salary  to  be  earned  in  the  future,  or 
promises  to  buy  merchandise  and  products 
to  be  delivered  in  the  future,  but  credits 
secured  by  mortgages.  The  resemblance  be- 
tween these  obligations  and  credits  secured 
by  purchase-money  mortgages  may  best  be 
described  by  stating  that  they  differ  only 
in  this:  Tiiat  the  vendor  has  a  remedy  to 
enforce  his  rights  which  is  not  given  to 
the  mortgagee,  namely,'  he  may  take  im- 
mediate possession  of  his  security.  Such  an 
inconsequentifl  difference  afford-s  no  ground 
for  a  legal  distinction.  The  decisions  of 
this  court  which  hold  all  credits  secured  by 
mortgages  taxable  are  therefore,  in  our 
judgment,  decisive  of  the  proposition  under 
discu8«»ion." 

Griffin  v.  La  Salle  County,  184  111.  275, 
66  N,  El'  397,  seems  to  be  a  leading  case 
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upon  this  question.  The  court  in  that  caee 
said:  "The  appellant  invested  Riehl  with 
the  possession  and  beneficial  use  of  the 
landj  and  obligated  himself  to  invest  him 
with  the  title  also  upon  the  fulfilment  by 
Riehl  of  the  obligations  on  his  part  rela- 
tive to  the  payment  of  the  remainder  of  the 
purchase  price  of  the  land.  For  all  the 
purposes  of  determining  as  to  the  liability 
of  the  land,  and  of  the  indebtedness  due 
to  appellant,  to  assessment  for  taxation, 
the  retention  of  the  title  by  the  appellant 
may  be  regarded  as  but  a  mode  adopted  to 
secure  the  payment  of  the  full  purchase 
price  of  the  land.  In  that  view,  the  lia- 
bility of  the  land  and  the  debt  to  taxation 
is  the  same  as  in  a  case  where  the  title 
has  been  placed  in  the  purchaser,  and  pay- 
ment of  the  purchase  price  secured  by 
means  of  a  mortgage  on  the  land,  acknowl- 
^ging  the  indebtedness,  and  creating  a  lien 
on  the  land  to  secure  the  payment.  A  debt 
secured  by  mortgage,  and  the  land  mort- 
gaged to  secure  the  debt,  are  both  subject 
to  taxation.  .  .  .  The  legal  elTect  of  the 
transaction  between  the  parties  hereto  was 
to  create  new  or  additional  property,  viz.,  a 
legally  enforceable  demand  in  favor  of  the 
appellant  to  recover  from  said  Riehl  the 
unpaid  balance  of  the  purchase  money  of 
the  lands,  lliis  property  is  entirely  dis- 
tinct from  the  property  in  the  land."  See 
also  Perrine  v.  Jacobs,  64  Iowa,  79,  19  N. 
W.  861 ;  Clark  v.  Horn,  122  Iowa,  375,  98^ 
N.  W.  148;  Cross  v.  Snakenberg,  126  Iowa,* 
636,  102  N.  W.  508;  State  v.  Rand,  30 
Minn.  602,  40  N.  W.  835;  Adams  v.  Clark, 
80  Miss.  134,  31  So.  216. 

It  was  said  in  Douglas  County  v.  Union 
P.  R.  Co.  5  Kan.  615,  at  page  622:  "In 
equity  there  is  a  maxim  that  equity  will 
consider  as  done  that  which  ought  to  be 
done,  and  that  it  will  look  upon  things 
agreed  to  be  done  as  actually  performed. 
As  an  application  of  this  maxim,  equity 
generally  considers  that  when  land  is  sold 
on  credit,  and  the  deed  is  to  be  made  when 
the  purchase  money  is  paid,  that  the  land 
at  the  time  the  sale  is  made  becomes  the 
vendee's,  and  the  purchase  money  the  ven- 
dor's; that  the  vendor  becomes  at  once  the 
trustee  of  the  vendee  with  respect  to  the 
land,  and  the  vendee  the  trustee  of  the 
vendor  with  re^ipect  to  the  purchase  money. 
But  this  maxim  never  applies  where  time 
is  of  the  essence  of  the  contract,  and  where 
the  land  is  subject  to  absolute  forfeiture 
on  failure  of  some  condition  of  the  sale 
being  performed;  for  there  is  no  necessity 
in  such  a  ease  for  courts  of  equity  to  resort 
to  any  such  fiction,  and  equity  never  looks 
upon  a  thing  as  done  which  ought  not  to  be 
done,  nor  in  favor  of  any  party,  except  one 
that  has  a  right  to  pray  that  it  may  be 
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done.  In  Such  a  case  no  title,  legal  or 
equitable,  passes  until  every  condition  of 
the  sale  is  performed;  and,  if  such  condi< 
tion  is  not  performed  at  the  exact  tims 
that  it  should  be  performed,  no  title  ever 
passes." 

The  distinction  here  made  illustrates  the 
difi'erence  between  this  case  and  Brown  v. 
Thomas,  37  Kan.  282,  15  Pac.  211.    In  the 
latter  case  time  was  made  th^  essence  of 
the  contract,  and  all  rights  of  the  purcJiaser 
were  immediately   forfeited  upon  the  fail- 
ure to  pay  at  the  exact  time.   On  the  same 
theory  in  the  Douglas  County  Case  it  was 
held  that  the  purchaser,  at.  the  time  of  the 
execution  of  the  contract,  acquired  no  title, 
legal   or   equitable.      In   the   case   at   bar, 
however,    the    contracts   may    be    properly 
designated   as   contracts  of  sale,   and   not 
contracts  to  sell.     The  sale  and  part  pay- 
ment were  made  in  each  case;   possession 
was  to  be  delivered  on  March  1,  1907,  and 
presumably  was  delivered   before  the  levy 
of  the  taxes  in  question,  which  were  for  th^ 
year  1908.    The  purchaser  assumed  the  un- 
conditional obligation  to  pay   the  balance 
of  the  purchase  price,  and  the  taxes  on  the 
land,   and   by   the  conditions   of   "Exhibit 
B"  it  was  inferentially  provided  that  the 
seller  might  sue  upon  the  contract  for  the 
purchase  price  and  recover  it  as  a  debt.    A 
personal   judgment   could   be  rendered   for 
the  amount  of  the  purchase  price,  if  un- 
paid.   Hie  purchaser  became  the  owner  of 
the  land;   the  seller  became  the  owner  of 
the  debt;    the  credit  was  secured   by  the 
legal   title  to   the   land,    which    the   seller 
should  not  be  compelled  to  convey  until  the 
debt  was  paid.     The  same  may   be  said, 
practically,   of  "Exhibit  A,"   except  as  to 
the  last  paragraph  thereof,  in  which  it  is 
provided,    in   substance,   that,   if   the   pur- 
chaser  failed   to   make   the   deferred    pay- 
ments within  a  reasonable  time  after  the 
same  became  due  and  payable,  then  the  con- 
tract should  "cease,  and  terminate  and  be 
forever  void."    This  is  not  making  time  of 
the  essence  of  the  contract.     It  is  a  provi- 
sion in  favor  of  the  seller.    He  may,  upon 
failure  of  the  purchaser  for  an  unrea.«on- 
able  length  of  time,  avoid  the  coif  tract;  but 
the    purchaser    cannot    by    his    own    fault 
avoid  it. 

Bohart  v.  Republic  Invest.  Co.  49  Knii. 
94,  30  Pac.  180,  was  an  action,  brought  by 
the  investment  company  to  recover  jud fo- 
ment for  the  balance  of  the  purchase  price 
upon  twelve  written  contracts  for  the  sale 
of  lots.  The  contracts  seem  to  be  quite 
similar  to  those  in  this  case,  particularly 
to  "Exhibit  A."  In  the  opinion  it  was 
said :  "The  provision  in  the  contracts  mak- 
ing them  null  and  void  if  Bohart  made  de- 
fault in  the  payment'  of  his  instalments,  or 
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any  instalment,  was  for  the  benefit  of  the 
investment  company.  Tlie  company  could 
have  insisted  upon  this  provision,  and  had 
the  contracts  annulled.  It  also  had  the 
right  or  option  to  declare  a  forfeiture  for 
the  nonpayment  of  the  instalments,  of  any 
instalment;  but  it  also  could  waive  that 
right.  .  .  .A  waiver  of  the  right  to 
declare  a  forfeiture  for  nonpdyment  at  a 
specified  time  is  not  a  rescission  of  the  con- 
tract. The  investment  company,  as  the 
vendor,  is  entitled  to  its  money  upon  the 
contracts,  and  the  vendee  to  the  lots  there- 
in described."  Judgment  was  rendered 
against  the  purchaser  for  the  balance  of 
the  purchase  price. 

In  Chambers  v.  Anderson,  51  Kan.  385, 
32  Pac.  1098,  suit  was  brought  against 
Chambers  and  his  wife  to  recover  judg- 
ment for  the  balance  of  the  purchase  price 
on  a  contract  of  sale  of  real  estate,  which 
contract  was  much  more  strict  in  its  pro- 
visions in  regard  to  time  of  payment,  and 
for  avoiding  the  contract  in  case  of  failure 
or  default,  and  of  forfeiture  of  all  rights 
by  the  purchaser,  than  those  in  this  case. 
The  defendants  therein  pleaded  that  the 
contract,  by  their  failure  to  make  the  pay- 
ments, was  avoided,  and  the  court  held  that 
the  contract  was  not  voidable  at  the  op- 
tion of  the  purchaser,  but  only  at  the  op- 
tion of  the  seller,  and  affirmed  the  judg- 
ment in  favor  of  the  seller  against  the 
purchaser  for  the  unpaid  balance  of  the 
purchase  price. 

It  should  further  be  remarked  that  the 
term  "credit"  as  used  in  the  assessment 
and  taxation  laws  was  defined  in  §  2,  chap. 
34,  of  the  Laws  of  1876,  as  follows:  "The 
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term  'credit,'  when  used  in  this  act  shall 
mean  and  include  every  demand  for  money, 
labor  or  other  valuable  thing,  whether  due 
or  to  become  due,  but  not  secured  by  lien 
on  real  estate."  Chapter  408  of  the  Laws 
of  1907,  still  in  force,  repealed  the  entire 
section  in  which  the  foregoing  definition 
occurred,  and  omitted  the  definition  from 
the  second  enacted  in  lieu  thereof.  This 
leaves  the  meaning  of  "credit"  to  be  de- 
termined; that  is,  is  it  included  in  the 
term  "personal  property?"  The  present 
statute  defines  "personal  property"  as 
above,  and  the  definition  includes  credits 
generally,  as  we  have  seen.  It  follows  that 
had  it  been  held,  in  Brown  v.  Thomas,  su- 
pra, that  the  property  of  the  plaintiffs 
therein  was  a  credit  secured  by  a  lien  on 
the  real  estate,  it  would  not  have  been  sub- 
ject to  taxation,  and  the  decision  could 
not  have  been  changed  thereby. 
•  We  hold,  therefore,  that,  even  under  "Ex- 
hibit A,"  the  seller  had  a  cause  of  action, 
after  default  of  payment  by  the  purchaser, 
to  recover  the  unpaid  balance  of  the  pur- 
chase price.  We  conclude,  therefore,  that 
the  contracts  in  question  were  personal 
property  and  taxable.  The  unpaid  pur- 
chase price  therein  is  an  indebtedness  due, 
or  to  become  due,  from  the  purchaser  to 
the  seller,  the  payment  of  which  was  se- 
cured by  the  legal  title  to  the  land  sold, 
which  title  was  held  in  trust  for  the  seller 
until  such  payment  should  be  made. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  judg- 
ment in  favor  of  the  defendants  below. 

All  the  Justices  concur. 
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Estate  of,  see  Descent  and  Distribu- 
tion; EZKCUTORS  AND  ADMINISTRA- 
TORS. 

Deeds. 

As  to  covenants,  see  Covenants  and 
Conditions. 

Recording  of,  see  Recording  Laws. 

Effect  of  destruction,  cancelation,  or 
redelivery  to  grantor  for  that  pur- 
pose, of  delivered  but  unrecorded 
deed  495 

34  L.R.A.(N.S.) 


Defense. 

interposition  of  unfounded  defense  in 
a  civil  action  as  liasis  of  action  for 
damages  102(» 

Demand. 

Demand  as  a  condition  precedent  to 
an  action  on  a  promise  to  pay  on 
demand  the  debt  of  another  154 

Descent  and  dlstrtbvtlon. 

Right  of  one  claiming  through  heir 
or  devisee  to  protection  against  un- 
recorded conveyance  by  ancestor  or 
his   personal   representative  328- 

Devise. 

See  Wills. 

* 

Dlscharflre. 

Of  employee,  see  Master  and  Servant. 
In  bankruptcy,  see  Bankruptcy. 

Disease. 

See  Animals. 

As  affecting  insurance,  see  Inscranci. 

District  or  prosecntins  attorney. 

Comment  on  failure  of  defendant  to 
produce  witness  as  ground  for  rever- 
sal or  new  trial  SlI 


DItclK 

See  Drains  and  Sbwbrs. 

Divorce    and    separation. 

Relations  between  one  spouse  and  rela- 
tives of  the  other  as  affecting  the 
question  of  desertion  or  cruelty 

Charges  of  adultery  as  ground  for  di- 
vorce 

Valid  divorce  granted  in  one  state  as 
affecting  independent  suit  for  ali- 
mony  in  another 

Liability  of  married  woman  for  legal 
services  in  divorce  suit 

Presumption  from  marriage  ceremony 
as  to  dissolution  of  previous  mar- 
riage   by    divorce 

Dower. 

Right  of  husband's  grantee  to  exoner- 
ation of  land  conveyed,  by  allotment 
of  dow<»r   from   other  lands 

ERtoppel  01  wife  living  apart  irom  hus- 
band to  claim  homestead  or  dower 
as  against  purchaser  ignorant  of  the 
relationship 

Drafts. 

Sec  Bills  and  Notes. 

Drains  and   sevrers. 

Interference  by,  with   wharf  rights  in 

navigable    waters 
Right   of    fee    owner    to    use    highway 

for  ditch 

£21  fell t-h oar  law. 

Validity  of  limitation  of  hours  of  la- 
bor  on    public   work 


7o9> 
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ilor» 

943 


91' 


762^ 


430 
506 
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IClecllon  of  remedies. 

Bringing  salt  not  prosecuted  to  Judg- 
ment as  a  conclusive  election  of 
remedies 


800 


ISlectlona. 

Ulgbt  of  candidate  receiving  next  high- 
est number  of  votes  In  the  event  that 
the  person  receiving  the  highest 
number  is  Ineligible  240 

Blectrletjr. 

Duty  of  company  maintaining  electric 
wire  over  or  across  private  property     1080 


Eminent  domain. 

Kight  to  compensation  for  damages  to 
oyster  beds  by  improvement  of  navi- 
gation 

Right  to  obstruct  or  destroy  wharf 
rights  In  navigable  waters  for  pub- 
lic   purposes,    without    compensation 


1084 


42:1 


Entrjrman. 

See  Public  Lands. 

Equity. 

Jurisdiction  to  cancel  oil  or  gas  lease 
for  failure  to  develop  the  leased 
premises 

Estoppel. 

Of  wife  living  apart  from  husband 
to  claim  homestead  or  dower  as 
against  purchaser  Ignorant  of  the 
relationship 

Participation  by  indemnity  Insurer  In 
defense  of  suit  against  Insured  as 
estoppel  to  assert  that  latter's  lia- 
bility Was  predicated  on  ground  not 
covered    by    policy 

Evidence. 

Presumption  as  to  law  of  other  state 
or  country 

Burden  of  proof  and  quantum  of  evi- 
dence on  issue  of  present  insanity 
of  defendant  in  criminal  prosecu- 
tion 

Presumptions  flowing  from  marriage 
ceremony 

Admissibility  of  extrinsic  evidence  to 
extend   scope   of   mortgagee   clause 

Presumption  as  to  distinctive  elements 
of  murder  in  first  degree  from  use 
of  deadly  weapon 

Comparison  of  handwriting  to  show 
copying  of  signature 

Evidence  as  to  speed  of.  trains  and 
hand   cars 

Kvldence  as  to  the  speed  of  street 
cars 

Evidence  as  to  speed  of  automobiles 
or   other    road    vehicles 

Privilege  of  communication  to  attorney 
as  affected  by  the  fact  that  no  fee 
Is  paid 

Competency  of  prosecuting  witness  on 
trial  for  obtaining  property  by  false 
pretenses  to  testify  that  he  was  in- 
duced to  part  with  his  property  by 
defendant's  statements 
34  L.R.A.(N.S.) 


2i4 


7C2 


401 


261 


1115 
040 
503 

74 

1004 

700 

784 
778 

677 


642 


Bight  of  one  to  testify  as  to  his  Intent  323 

Propriety  of  experiments  by  Jury  717 
Admissibility     against     defendant     of 

document  or  articles  taken  from  him  58 


Executors   and    admlnlatratora. 

Itlght  of  one  claiming  through  heir 
or  devisee  to  protection  against  un- 
recorded conveyance  by  ancestor  or 
his  pei-sonal  representative 


Exemption. 

Of  Interest  in  public  lands,  see  Public 
Lands. 

Exhibitions. 

See  Amuseuknts. 

Experiments. 

Propriety  of  experiments  by  Jury 


Forelflrn  lavr. 

See  CoMriacT  of  Laws. 

Frand  and  deceit. 

Validity  of  obligation  given  bank  as 
affected  by  concealment  of  Illegal 
transactions 

Effect  of  discharge  on  claim  for  services 
procured  by  bankrupt's  fraud 

Damages  recoverable  in  an  action  for 
fraud  for  selling  diseased  animals 

Right  of  guardian  of  mentally  Incom- 
petent person  to  nuiintain  action  for 
damages  against  one  to  whom  ward 
has  transferred   property 


328 


717 


Extradition. 

Bight  to  review  of  order  in  habeas 
corpus  discharging  or  remanding 
party    held    for   extradition  755 

False   pretenses. 

Competency  of  prosecuting  witness  to 
testify  that  he  was  Induced  to  part 
with  his  property  by  defendants 
statements  ^      C42 

Ferries. 

Interference  by,  with  wharf  rights 
in  navigable  waters  431 

Fisheries. 

Statutory  prohibition  of  pollution  of 
water    to    protect    fishery  286 

Fixtures. 

Whot  are.  within  meaning  of  bulk 
sale  law  218 


Food. 

Constitutionality  of  discriminations  In 
statutory  regulations  concerning  food 
products 


650 


105 


894 


701 


1058 


Gam  In  AT. 

Operation  of  slot  machine  as  gambling     573 

Garanre. 

Garage  or  stable  as  within  restrictive 
covenants  In  conveyances  of  real 
estate  730 


US2 
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4)arn  tub  meat. 

OC  bunk  deposit  in  a  form  Importing 
that  depositor  is  acting  as  agent  or 
fiduciary  1207 

Eight  of  plaintiff  to  summon  or  charge 
himself  as  garnishee  610 

•Gas. 

As  to  oil  and  gase  leases,  see  Mines. 

•Qeoflrraphlcal   name. 

Unfair  competition  in  use  of  combi- 
nation of  geographical  name  with 
numeral  1040 

<31fts. 

As  to  whether  gift  is  to  individuals 
or  class,  see  Wills. 

<3rana  Jury. 

Who   may   attack    organization  of  265 

OSaardlau  and  ^vard. 

Guardian    of    Incompetent   person,    see 

iNCUMrKTUNT   PEaSONS. 

Ciueat. 

See  iNNKKispEas. 

JIabeas  corims. 

Uigtft  to  review  of  order  in  habeas 
corpus  discharging  or  remanding 
party  held  for  extradition  766 

fland  car. 

Evidence  as  to  speed  of  700 

ilandnrrlttns* 

See  KviDUNCE. 

flarbors. 

See   Waters. 

Sealtb. 

Liability  of  vendor  to  purchaser  on  ac- 
count of  unsanitary  condition  of 
premises  1036 

Seirs. 

See  Descent  and  Disteibution. 

aiflrbvrajrs. 

For  injury  at  railroad  crossing,  see 
Railroads. 

Interference  by,  with  wharf  rights  in 
navigable  waters  481 

Bzerclse  of  police  power  for  esthetic 
purposes  098 

Liability  of  municipal  corporation  for 
injuries  by  exhibition  conducted  by 
its   olBcers   or   employees  464 

Duty  toward  children  as  to  obstructions 
or  defects  in  street  118 

Does  bond  of  highway  contractor  cover 
personal  injuries  to  members  of  pub- 
lic 152 

Right  of  fee  owner  to  use  highway 
ditch  606 

Somestead. 

On  public  lands,  see  Public  Lands. 
Estoppel  of  wife  living  apart  from  hus- 
34  L.R.A.(N.S.) 


band  to  claim  homestead  or  dower 
as  against  porchaser  Ignorant  of  the 
relationship 

Homicide. 

Presumption  as  to  distinctive  elements 
of  murder  in  first  degree  from  ose 
of  deadly  weapon 

Husband    and   wife. 

See  also  Divorce  and  SEpASATtON, 
Dower. 

Estoppel  of  wife  living  apart  from  hus- 
band to  claim  homestead  or  dower 
as  against  purchaser  ignorant  of  the 
relationship 

Liability  of  married  woman  for  legal 
services  in  divorce  suit 


74 


762 


1060 


Impostor. 

Who  must  bear  loss  where  check  or 
draft  is  purchased  or  paid  upon  the 
spurious  indorsement  of  one  who 
bears  the  same  name  as  the  fiayce 
or  indorsee  '  llOl 

Improvements. 

See  also  Landlord  and  Tenant. 

Right  of  one  holding  under  invalid  tax 
deed  to  be  reimbursed  for  Improve- 
ments *  549 

Incompetent   person. 

Right  of  guardian  of  mentally  incom- 
petent person  to  maintain  action  for 
damages  against  one  to  whom  ward 
has  transferred  property  1058 

Indemnity. 

For    indemnity    insurance,    see   Imsob- 

ANCE. 

Indictment. 

Sufliclency  o^  description  of  property 
in  indictment  for  robbery  or  larceny 
from  person      .  301 

Infants. 

Negligent  operation  of  train  at  cross- 
ing as  ground  of  liability  for  kill- 
ing or  injuring  child.  Incapable  of 
contributory  negligence,  who  was 
aware  of  train's  approach 

Duty  toward  children  as  to  obstruc- 
tions  or   defects   in   street 


645 


118 


Injunction. 

Restraining  prosecution  of  crimlnsft  or 

quasi   criminal   nature 
Liability   of  Injunction   bond  for  acts 

of  third  persons 
Prevention  of  Illegal  removal  of  state 

capitol 
Proceeding  for  contempt  for  violation 

of  injunction  as  civil  or  criminal 


454 


951 


SSO 


874 


Innkeepers. 

When  is  the  relation  of  innkeeper  and 
guest  Initiated  420 


Insurance. 

Absence  of  watchman  withont  knowl- 
edge of  insured  as  a  defense 


6«S 
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Effect  of  Joining  Ineligible  with  eligible 
beneficiary  In  benefit  certificate  1192 

Biffect  of  death  of  aasured  before  con- 
templated change  of  beneficiary  li 
complete  277 

Aoddent  InBorance :  previous  diseased 
condition  as  affecting  liability  for 
death  or  injury  from  accident  446 

Participation  by  indemnity  insurer  in 
defense  of  suit  against  insured,  as 
estoppel  to  assert  that  latter's  lia- 
bility was  predicated  on  ground  not 
covered  by  policy  491 

Admissibility  of  extrinsic  evidence  to 
extend  scope  of  mortgagee  clause  603 

Intent. 

Bight  of  one  to  testify  as  to  his  intent    323 

Intimidation. 

Plea  of  guilty   under   Intimidation  267 

Into:KlcatIngr    llqnor. 

Effect  upon  lease  of  property  for  saloon 
purposes,  of  passage  of  prohibitory 
laws  during  term  778 

Power  to  prohibit  or  regulate  the  sale 

of  "soft"  drinks  890 

Right  of  action  in  absence  of  civil 
damage  act,  for  injury  or  death  fol- 
lowing unlawful  sale  of  liquor  1086 

Jail. 

Liability  of  municipal  corporation  for 
injury  to  neighboring  property  from 
maintenance  of  prison  461 

Jnrjr. 

See    also   Teial. 

Civil  service  laws  aa  violating  con- 
stitutional right  of  trial  by  Jury  482 

Justice   of   peaee. 

Waiver  of  failure  to  serve,  or  defects 
in  service  of  process,  by  appeal  from 
Justice's  court  to  courts  where  trial 
must  be  dc   novo  661 

Conviction  by  Justice  of  the  peace 
which  has  been  reversed,  or  set  aside, 
as  probable  cause  which  will  defeat 
action   for  malicious  prosecution  958 


i«andlord  and  tenant. 

Effect  upon  lease  of  property  for  sa- 
loon purposes,  of  passage  of  prohibi- 
tory laws  during  term  778 

Equity  Jurisdiction  to  cancel  oil  or  gas 
lease  for  failure  to  develop  the 
icnsed   premises  84 

Interference  by  owner  of  soil  with  re- 
moval of  minerals  or  timber  during 
term  6xed  by  lease  or  sale,  as  ex- 
tending time  for  removal  120 

Character  of  tenancy  created  by  a 
letting  until  the  happening  of  a 
specifled    event  1060 

Jjandlord's  breach  of  covenant  to  repair 
or  make  Improvements  as  Justification 
of  abandonment  of  preml»os  984 

Landlord's   breach   of  covenant   to   re- 
pair or  make  improvements,   as  de- 
fense to  action  for  rent  977 
34  L.R.A.(N.S.)  78 


Liability    of    landlord    for    injury    to 
tenants  from  defects  in  premises  798 


Laroeny. 

Bufflciency  of  description  of  property  in 
an  indictment  for  robbery  or  larceny 
from  person 


801 


481 


Lease. 

See  Landlobo  and  Tbnant. 

Leffislatnre. 

Civil  service  laws  as  delegation  of  legis- 
lative power 

Lex  fori* 

See  CoNrLicT  ov  Laws. 


Libel   and   slander. 

Right  of  action  for  use  of  photograph 
or  name  for  advertising  purposes  1187 

Liens. 

As  to  mechanics'  liens,  see  MxcHAirica' 

LlBNH. 

Limitation    of   actions. 

Running  of  statute  against  action  to  re- 
cover stolen  property  621 

Does  limitation  run  again  mortgagee  in 
possession  856 

Applicability  of  provision  that  time  dur- 
ing which  defendant  is  a  nonresident 
shall  BOt  be  computed,  to  defendant 
who  was  a  nonresident  when  cause 
of  acdon  accrued  480 

Limitation    of   liabilitr* 

Bee  CAnRiBES. 

Lianidated  damaffea* 

See    DAMAQB8. 

Live   stock. 

See    Cabbibbb. 

Haarlstrate. 

Conviction  by  magistrate  which  bat 
been  reversed  or  set  aside  as  prob- 
able cause  defeating  action  for  ma- 
licious prosecution  958 

Malleions   prosecntion. 

Interposition  of  unfounded  defense  in 
a  civil  action  as  basis  of  action  for 
damages  1026 

Malicious  prosecution :  conviction  by 
magistrate  or  Justice  of  peace  which 
has  been  reversed  or  set  aside,  as 
probable  cause  068 

Liability  for  instituting  bankruptcy 
proceedings  against  one  not  there- 
to subject  466 


Handamns. 

Unconstitutionality  of  statute  as  de- 
fense asralnst  mandamus  to  compel 
its   enforcement  1060 

Marrlaare. 

As  to  bigamy,  see  Bioakt. 
As  affecting  revocation   of  will,   see 
Wills. 


1234 
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PresumptioiiB  flowing  from  marriage 
ceremonj  940 

Master  and   aervant. 

Constitutionality  of  statute  rendering 
master  liable  for  Injury  to  servant, 
irrespective  of  negligence  102 

Yalidtty  of  limitation  of  bours  of  labor 
on    public   work  707 

Effect  of  discbarge  on  claim  for  serv- 
ices   procured    by    bankrupt's    fraud     894 

Inference  of  employee's  autbority  to 
expel  trespassers  from  practice  of  do- 
ing so  698 

Idiability  of  railroad  coiiipany  for  in- 
juries inflicted  by  its  employees  on 
a  trespasser  after  tbe  latter  bad  left 
tbe  train  200 

Liability  of  master  for  injuries  inflict- 
ed upon  an  employee  maliciously  or 
in  sport  by  otber  employees  109 

Implied  power  of  employee  to  employ 
pbysiclan  to  attend  injured  employee    861 

Interest  in  or  connection  wltb  otber 
business  as  ground  for  discbarge  of 
an  employee  1217 

Meeliaiile*'  Hen. 

On  claim  or  interest  In  public  lands 
for  debts  contracted  before  Issuance 
of  patent  409 

Medical  attendance. 

See  Phisicians  and  Subgbons. 

MInea  and  minerals. 

Bigbt  to  maintain  action  for  conversion 
of  timber,  crops,  buildings,  etc.,  from 
land  in  anotber  state  or  country  994 

Interference  by  owner  of  soil  wltb  re- 
moval of  minerals  or  timber  dur- 
ing term  fixed  by  lease  or  sale  as 
extending   time   for    removal  120 

Mistake. 

Belief  from  purchase  at  auction  on 
ground  of  mistake  927 

Morality. 

Constitutionality  of  discrimination 
based  on  race  or  color  in  police  regu- 
lations affecting   morality  604 

Mortaragre. 

As   to    mortgagee   clause   in   Insurance 

policy,  see  Insubancb. 
Does  limitation  run  against  mortgagee 

in  possession  356 

MotlTC. 

As  to  intent,  see  Intent. 

Competency  of  prosecuting  witness  on 
trial  for  obtaining  property  by  false 
prctcnnes  to  testify  tbat  be  was  in- 
duced to  part  wltb  bis  property  by 
defendant's   statements  642 

Mnnlclpal  corporations. 

Exercise  of  police  power  for  estbetic 
purposes  99S 

Power  of  legislature  to  require  munici- 
pality  to   pension  employees  608 
34  L.R.A.(N.S,) 


Rigbt  or  duty  to  supply  nonresident 
wltb  water 

Power  to  regulate  tbe  sale  of  soft 
drinks 

Liability  for  Injuries  by  exhlbitloii 
conducted  by  Its  officers  or  employees 

Liability  for  injury  to  nelgbborlns 
property  from  maintenance  of  prison 

Liability  for  attempting  to  enforce 
void  ordinance  regulating  the  bnsl- 
nesB  or  conduct  of  those  within  Its 
limits 

Obligation  of  pobllc  corporation  to  paj 
for  services  rendered  under  contract 
in  which  officer  Is  personally  Interest- 
ed 

Personal  liability  to  other  contracting 
party  of  one  who,  without  authority, 
assumes  to  contract  as  agent  for  a 
municipality 


542 
890 

464 

461 


141 


129 


523 


Bight  of  action  for  use  of  photograph 
or  name  for  advertising  purposes       1187 

Navigation. 

See    Watses. 

Necessaries. 

See  Husband  and  Wxvm 

Negligence. 

See  also  Pboxiu ats  Causb  ;  Baiiaoads. 

Liability  of  landlord  for  injury  to  de- 
fendants from  defects  in  premises         808 

Liability,  in  absence  of  negligence,  for 
damages  to  land  or  buildings  from 
substances   thrown   in   blasting  211 

Duty  of  company  maintaining  electric 
wire  over  or  across  private  property     1089 

Negotiable    Instruments. 

See  Bills  and  Notes. 

Negro. 

Constitutionality  of  discriminatloii 
based  on  race  or  color  in  police  regu- 
lations affecting  morality  604 

New  trial. 

See  also  Appial  and  Ebbob. 

Comment  by  prosecuting  attorney  on 
failure  of  defendant  to  produce  wit- 
ness as  ground  for  reversal  or  new 
trial  811 

Nonresidents. 

Effect  of  nonresidence  on  running  of 
limitations,  see  Limitation  of  Ac- 
tions. 

Nnlsance. 

Bight* of  one  In  possession  to  maintain 
action  for  nnlsance  without  proving 
title  SCO 

Liability  of  municipal  corporation  for 
injury  to  neighboring  property  from 
maintenance   of   prison  461 

Nnnxber. 

Unfair  competition  in  use  of  combina- 
tion of  geographical  name  with  nu- 
meral 1040 
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Ab  to  election  ot  see  Elbction. 

Constltatlonallty  of  cWll  service  laws 

Power  of  state  to  tax  salary  of  Fed- 
eral officer  or  of  ITederal  government 
to  tax  salary  of  state  officer 

Blgbt  of  public  officer  to  claim  reward 
for  arrest 

Obligation  of  public  corporation  to  pay 
for  services  rendered  under  contract 
In  wblcb  officer  Is  personally  inter- 
ested 


480 


1215 


024 


120 


Oil. 

As  to  oil  and  gas  leases,  see  Minbs 

AND    MiNSRALS. 

Option. 

To  purchase  real  property  as  a  tax- 
able credit  1221 

Ordlnanoe. 

See  Municipal  Corpobatioh. 

Oynters.  * 

Right  to  compensation  for  damage  to 
oyster  bed  by  improvement  of  navi- 
gation 1084 

Parties. 

Right  of  one  In  possession  to  main* 
tain  action  for  nuisance  without 
proving  title  600 

Patents. 

To  public  lands,  see  Public  Lands. 

Payment. 

By  principal  of  previous  drafts  drawn 
upon  him  by  his  agent  without  au- 
thority as  implied  authority  to  draw 
another  «       440 

Penalty. 

See  Damagbs. 

Pension. 

Power  of  legislature  to   require   munici- 
pality to  pension  employees  608 

Photograph. 

Right  of  action  for  use  of  photograph 
or    name    for   advertising   purposes     1187 

Physicians   and  snrflreons. 

Implied  power  of  employee  to  employ 
physician  to  attend  Injured  em- 
ployee 351 

Plead  Inirs. 

Sufficiency  of  common  counts  under  the 
Code  364 

Availability  of  breach  of  warranty  as 
defense  in  replevin  or  claim  and  de- 
livery   where   not   specially    pleaded     473 


Police. 

Power  to  require  municipality  to  pen- 
sion policemen 

Police  power. 

See  CoNSTiTUTioifAL  Law. 
34  L.R.A.(N.a) 
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Pollntlon. 

Of  water,  see  Watbb. 

Presentment. 

Of  bill  or  note,  see  Bills  and  Noraa. 

Principal  and  agrent. 

Inference  of  employee's  authority  to 
expel  trespassers  from  practice  of 
doing   so  698 

Right  of  principal  to  retain  property 
purchased  through  agent  who  was 
secretly  Interested  therein,  and  seek 
relief  against  the  agent  1210 

Garnishment  of  bank  deposit  in  a  form 
importing  that  depositor  is  acting  as 
agent  or  fiduciary  1207 

Implied  power  of  employee  to  employ 
physician  to  attend  injured  employee    861 

Bank  to  which  paper  is  sent  for  col- 
ectlon  at  request  of  obligor  as  agent 
of  obligor  or  of  holder  784 

Personal  liability  to  other  contracting 
party  of  one  who,  without  authority, 
assumes  to  contract  as  agent  for  an- 
other 818 

Payment  by  principal  of  previous 
drafts  drawn  upon  him  by  his  agent 
without  authority,  as  implied  au- 
thority to  draw  another  440 

« 

Prison. 

See  Jail. 

Privacy. 

Right  of  action  for  use  of  photograph 
or  name  for  advertising  purposes        1187 

Privileged  comntnnlcatloas. 

See   BviDBNca. 

Probate. 

See  Wills. 

Proximate  canse* 

Negligent  operation  of  train  at  crossing 
as  proximate  cause  of  injury  to  child 
incapable  of  contributory  negligence, 
who  was  aware  of  train's  approach    64S 

Public    corporation. 

Personal  liability  to  other  contracting 
party  of  one  who,  without  au- 
thority, assumes  to  contract  as  agent 
for  public  corporation  628 

Pnbllc   lands. 

Liability  of  claim  or  interest  in  public 
lands  for  debts  contracted  before 
issuance  of  patent  405 

Right  of  entryman  to  devise  claim  or 
interest  in  public  land  887 

Pnbllc  serTlce  corporation* 

See  Watebs. 

Qnantnm  nternlt. 

Right  to  recover  on  quantum  meruit  for 
services  rendered  to  public  corpo- 
ration under  contract  in  which  officer 
was  personally  Interested  131 
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Race. 

Conatitutionalltj  of  discrimination 
based  on  race  or  color  in  police  regu- 
lations affecting  morality  604 

Railroads. 

As  Carriers,  see  Cahbieeb. 

Interference  by,  with  wbarf  rights  in 
navigable  waters  428 

Inference  of  employee's  authority  to 
expel  trespassers  from  practice  of 
doing   so  693 

Evidence  as  to  speed  of  trains  and  hand 

cars  790 

Negligent  operation  of  train  at  cross- 
ing as  ground  of  liability  for  killing 
or  injuring  child,  Incapable  of  con- 
tributory negligence,  who  was  aware 
of  train's  approach 

Liability  of  railroad  company  for  act 
of  employee  in  inviting  pedestrian 
to    cross   train   obstructing   highway 

Contributory  negligence  in  attempting 
to  cross  a  train  standing  on  a  cross- 
ing 

Right  to  change  location  of  station 

Liability  of  railroad  company  for  injur- 
ries  inflicted  by  its  employees  on  a 
trespasser  after  the  latter  had  left 
the   train  200 

Records    and    reoordlns   laws. 

Bight  of  one  claiming  through  heir  or 
devisee  to  protection  against  un- 
recorded conveyance  by  ancestor  or 
his  personal  representative  828 

Effect  of  destruction,  cancelation,  or 
redelivery  to  grantor  for  that  pur- 
pose of  delivered  but  unrecorded  deed     495 

Reference. 

Effect  of  failure  to  file  report  within 
proper  time  581 

Remedies. 

See  Election  or  Rbubdies. 

RemoTal  of  causes. 

Right  to  commence  new  action  in  state 
court  after  dismissal  by  the  Federal 
court,  without  prejudice,  of  original 
action  on  same  cause  of  action  re- 
moved to  it  from  state  court  1195 

Rents. 

See  Landloed  and  Tenants. 

Replevin. 

Availability  of  breach  of  warranty  as 
defense  In  replevin  or  claim  and  de- 
livery   where    not    specially    pleaded     478 

Restrictive    eovenants. 

See  Covenants  and  Conditions. 


RcTvard. 

Rii^ht  of  public  officer  to  claim  reward 
for  arrest 

Rivera. 

See  Waters. 
34  L.R.A.(N.S.) 
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Robberjr* 

Sufficiency  of  description  of  property  la 
indictment  for  robbery  or  larceny 
from  person  SOI 

Salary. 

See  OrricBBS. 

Sale. 

What  are  "flztures"  within  meaaing  of 
bulk  sale  law  218 

Effect  of  indorsing  and  mailing  to  pur- 
chaser a  bill  of  lading,  naming  seller 
as  consignee,  to  pass  title  to  pur- 
chaser 2U3 

Implied  warranty  of  fitness  of  goods 
bought  for  a  special  purpose  7o7 

Availability  of  breach  of  warranty  as 
defense  in  replevin  or  claim  and  de- 
livery where  not  specially  pleaded  473 

Damages  recoverable  for  breach  of  war- 
ranty in  selling  diseased  animals  697 

Schools* 

Power  of  legislature  to  require  munici- 
pality to  pension  teachers  609 

Slilpplns. 

Implied  power  of  officer  of  ship  to  em- 
ploy physician  to  attend  injured  em- 
ployee 355 

SlflTBS* 

Exercise  of  police  power  for  esthetic 
purposes  898 

Slot  maclilne. 

Operation  of  as  gambling  573 

Speed. 

Evidence  as  to  speed  of  automobiles  or 

other  road  vehicles  77S 

Evidence  as  to  speed  of  street  cars  784 

Evidence  as  to  speed  of  trains  and  band 
cars  790 

Sport* 

See  Masteb  and  Sebvakt. 

Stable. 

As  within  restrictive  covenants  in  con- 
veyances of  real  estate  730 

Standing    timber* 

See  Tiubbb. 

State. 

Prevention  of  illegal  remoral  of  state 
capitol  SSO 

Statute   of   frauds. 

See  Contbacts. 

Statute    of    limitations* 

See  Limitation  of  Actions. 

Statutes. 

Sufficiency  of  title  of  civil  service  laws    4S9 
Unconstitutionality   of   statute   as   de- 
fense  against   mandamus   to   compel 
its  enforcement  1060 
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Stop-over. 

Right  of  passenger  to  act  upon  con- 
ductor's assurance  that  a  stop-over 
is  allowed  711 

Stoppaare    In    transitu* 

See  Carriers. 


Street   rallvraTS.  ' 

As  Carriers,  see  Cabriebb. 
Evidence  as  to  speed  of  street  cart 


784 


Subterranean 

See  Watbr. 


-water* 


Sanday. 

Conflict  of  Laws  as  to  Sunday  contract      07 


648 


148 


148 


Taxes. 

Option  to  porchase,  or  contract  for 
sale  of,  real  property,  as  a  taxable 
credit  1221 

Power  of  state  to  tax  salary  of  Federal 
officer,  or  of  Federal  government  to 
tax  salary  of  state  officer  1210 

Right  of  one  holding  under  invalid  tax 
deed   to   be   reimbursed    for   improve- 
ments 

Property  held  by  municipal  corporation 
in  trust  as  subject  of  taxation 

Property  held  by  municipal  corporation 
in  trust  as  subject  of  taxation 

Teachers. 

Power  of  Teachers,  see  Schools. 

Teleirraplis* 

Right  to  compute  minimum  statutory 
period    for    presentation    of    claims 
from  date  of  filing  message  186 

Telephone. 

Validity  of  presentment  of  bill  or  note 
by  telephone  417 

Timber. 

Construction  and  effect  of  provision 
for  extension  of  time  for  removal  of 
standing  timber  616 

Right  to  maintain  action  for  conversion 
of  timber,  crops,  buildings,  etc.,  from 
land  in  another  state  or  country  094 

Interference  by  owner  of  soil  with  re- 
moval of  minerals  or  timber  during 
term  fixed  by  lease  or  sale  as  extend- 
ing  time   for   removal  '  120 

Time. 

Right  to  compute  minimum  statutory 
period  for  presentation  of  claims 
against  telegraph  company  from 
date  of  filing  message  185 


Torts. 

As     to     malicious     prosecution,      see 
Malicious   Proskcution. 

Personal  liability  to  other  contracting 
party  of  one  who.  without  authority, 
assumes  to  contract  as  agent  for  an- 
other 
34  L.R.A.(N.S.) 
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Tradeukarlc. 

See  Unfair  Compbtitiok. 

Trains. 

Evidence  as  to  speed  of  700 

Trespassers. 

Injury  to,  see  Elkctbicitt  ;  Railboadb. 

Trial. 

See  also  Jubt. 

Propriety  of  experiments  by  Jury  717 

Trial   de  novo. 

See  Appeal  and  Ebbob. 

Trover. 

Right  to  maintain  action  for  conversion 
of  timber,  crops,  buildings,  etc., 
taken  from  land  in  another  state 
or  country  004 

Trnst. 

Property  held  by  municipal  corporation 
in  trust  as  subject  of  taxation  148 

Garnishment  of  bank  deposit  m  a  form 
Importing  that  depositor  is  acting  as 
agent  or  fiduciary  1207 

Unfair    competition. 

In  use  of  combination  of  geographical 
.name  with  numeral  1040 

Vebleles. 

Evidence  as  to  speed  of  automobiles  or 
other  road  vehicles  778 

Vendor    and    parehaser. 

Sufficiency  of  description  in  land  con- 
tract which  gives  right  to  select 
particular  tract  to  be  conveyed  147 

Option  to  purchase  real  property  as  a 
taxable  credit  1221 

Provision  for  damages  In  land  contract 
as  penalty  or  stipulated  damages  4 

Liability  of  vendor  to  purchaser  on  ac- 
count of  unsanitary  condition  of 
premises  1036 

Venae. 

Right  to  maintain  action  for  conver- 
sion of  timber,  crops,  buildings,  etc., 
from  land  in  another  state  or  coun- 
try 004 

Veterans. 

Power  of  legislature  to  require  mnnicl- 
pality  to  pension  veterans  608 

Voters. 

See  Election. 

Warranty. 

See  also  Sale. 

Implied  warranty  of  authority  as  basis 
of  action  against  one  who,  without 
authority,  assumed  to  contract  as 
another's  agent  685 

IVatehnkan. 

Absence  of  watchman  without  knowl- 
edge of  insured,  as  a  defense  663 
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Water*. 

Statutory  prohibition  of  pollution  of 
water  to  protect  fishery 

Underground  pollution  of  water 

Right  or  duty  of  municipal  corporation 
to  supply  nonresident  with  water 

Right  to  compel  water  company  to  fur- 
nish general  supply  while  municipal 
corporation  is  in  default  in  paying 
hydrant  rentals  190 

Right  to  compensation  for  damage  to 
oyster  bed  by  Improvement  of  navi- 
gation 1084 

Right  to  obstruct  or  destroy  wharf 
rights  in  navigable  waters  for  public 
purposes  without  compensation  423 

Weapon*. 

What  are  weapons  within  offense  of 
carrying  concealed  weapons  1174 

Weatlter. 

*  Carrier's    liability    for   injury   to    live 

stoclc  by  weather  conditions  1013 


Wharf. 

Right  to  obstruct  or  destroy  wharf 
rights  in  navigable  waters  for  public 
purposes   without  compensation 


423 


Right  of  entryman  to  devise  claim  or 
interest  in  public  lands 
34  L.R.A.(N.S.) 
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Contents  of  will  as  affecting  right  to 
probate  963 

Rffect  of  statute  malcing  husband  an 
heir  of  wife  upon  rule  that  marriage 
alone,  without  birth  of.  issue,  will 
not  revoke  a  woman's  will  1021 

Gift  to  persons  not  designated  by  name 
but  by  general  description,  and  as 
being  living  at  a  certain  time  prior 
to  testator's  decease,  as  a  gift  to 
individuals  or  to  a  class  945 

Right  of  one  claiming  through  heir  or 
devisee  to  protection  against  unre- 
corded conveyance  by  ancestor  or  hia 
personal  representative  828 

Wttneasea. 

As  to  competency  of  evidence,  see  Bri- 

DKNCE. 

Comment  by  prosecuting  attorney  on 
failure  of  defendant  to  produce  wit- 
ness as  ground  for  reversal  or  new 
trUl  811 

Workman's  compensation   aet« 

See  Masteb  and  Sebvant. 

Writ  and  process. 

Waiver  of  failure  to  serve,  or  defects 
in  service  of  process,  by  appeal  from 
justice's  court  to  courts  where  trial 
must  be  de  novo  €61 
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ABAKDONMBXT. 

Of  contract,  see  Contracts,  11. 

ABATEMENT  AND  REVIVAIi. 

The  pendency  of  another  action  for 
the  same  cause  in  another  state  is  no  bar 
to  the  maintenance  of  an  action  at  law. 
McNamara  v.  McAllister,  34:  4^6,  130  N.  W. 
26,  —  Iowa,  — . 

ABSENTISES. 

Due  process  in  statute  authorizing  sale 
of  property  of,  see  Constitutional 
Law,  20. 

A  statute  authorizing  the  sale  of  un- 
claimed property  of  absent  heirs  provides 
a  sufficient  method  of  sale  if  it  directs  that 
it  shall  be  under  order  of  court.  Bickford  ▼. 
Stewart,  34:  623,  104  Pac.  263,  65  Wash.  278. 

ABUSE   OF   PROCESS. 

Liability  for,  see  False  Imprisonment. 

ABUTTING  OWNERS. 

Rights  in  highway,  see  Highways,  L 

ACCELERATION. 

Of  remainder,  see  Wills,  3. 

ACCEPTANCE. 

What  constitutes  acceptance  of  assign- 
ment of  contract,  see  Assignment, 
2. 

Presumption  of  acceptance  of  deed,  see 
Evidence,  16. 

Of  surrender  of  lease,  see  Landlord  and 
Tenant)  3. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACCOMMODATION  PAPER. 

Power  of  manufacturing!  corporation  to 
make,  see  Corporations. 

ACKNOWLEDGMENT. 

Constitutionality  of  statute  validating, 
see  Constitutional  Law,  1,  13. 

ACTION  OR  SUIT. 

Abatement  of,  see  Abatement  and  Re- 
vivaL 

Objecting  for  first  time  on  appeal  to 
form  of  action,  see  Appeal  and  Er- 
ror, 18. 
34  L.R.A.(N.S.) 


Question  whether  appeal  should  be 
taken  to  civil  or  criminal  court,  see 
Appeal  and  Error,  3. 

On  note,  see  Bills  and  Notes,  3,  4. 

Dismissal  and  discontinuance,  see  Dis- 
missal and  Discontinuance. 

In  true  name  by  one  in  whose  favor  a 
draft  is  drawn  in  a  fictitious  name, 
see  Name. 

Parties  to  action,  see  Parties. 

Venue  of,  see  Venue. 

1.  One  for  whose  use  a  steamship  ticket 
has  been  purchased,  to  be  forwarded  to  him 
at  the  place  of  embarkation,  may  maintain 
an  action  in  tort  against  the  carrier  for 
neglect  promptly  to  forward  the  ticket,  so 
that  he  is  compelled  to  remain  in  a  strange 
place  without  monev  or  friends  for  several 
months  until  it  arrives.  Zabron  v.  Cunard 
S.  S.  Co.  34:  751,  131  N.  W.  18,  —  Iowa,  -— . 

2.  Where  the  relation  between  the  par- 
ties to  an  action  has  been  established  by 
contract,  express  or  implied,  if  the  law  im- 
poses certain  duties  because  of  the  existence 
of  the  relationship  created,  a  violation  of 
the  contract  obligations  may  be  waived  and 
an  action  in  tort  maintained  for  any  viola- 
tion of  such  imposed  duties.  Hobbs  v. 
Smith,  34:  697,  115  Pac.  347,  27  Okla.  830. 

3.  Recovery  of  judgment  for  a  week's 
wages,  followed  by  its  satisfaction,  by  a 
person  wrongfully  discharged  from  service 
before  expiration  of  the  term,  is  a  bar  to 
any  further  recovery  for  the  remainder  of 
the  period  for  which  he  was  employed* 
Doherty  v.  Shipper  &  Block,  34:  557,  06  N. 
E.   74,   250   111.   128. 

4.  But  one  action  lies  in  case  of  the 
wrongful  discharge  of  an  employee  before 
expiration  of  the  period  for  which  he  was 
employed,  and  all  damages  must  be  recov- 
ered in  it  Doherty  v.  Shipper  ft  Block,  34: 
557,  95  N.  E.  74,  250  111.  128. 

ACT  OP  GOD. 

Injury  to  passenger  by,  see  Carriert, 
10, 11. 

ADJOURNMENT. 

See  Continuance  and  Adjottrnmenl. 

ADMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 
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ADMISSIONS— APPEAL  AND  ERROR. 


ADMISSIONS. 

Estoppel  by,  see  Estoppel,  3. 
Admissibility  in  evidence,  see  Evidenct 
80,40. 

ADOPTKX>  STATUTE. 

Constniction  of,  see  Statutes,  0. 

ABVERSB  POSSESSION. 

As  to  limitation  of  actions,  see  Limi- 
tation of  Actions. 

After  the  statute  of  limitations  be- 
gins to  run  in  favor  of  one  who  has  secured 
personal  property  by  theft,  each  subsequent 
purchaser  of  it  may  tack  on  the  adverse 
Holdings  of  persons  claiming  under  a  title 
so  secured.  Shelby  v.  Shaner,  34:  621,  115 
Pac,  786,  —  Okla.  — , 

ADVERTISING. 

Publication  of  photograph  for  purpose 
of,  see  Constitutional  Law,  II,  12, 
26;  Evidence,  49;  Privacy. 

Statute  regulating  erection  of  structure 
for,  see  Constitutional  Law,  18. 

Power  of  corporate  agent  to  contract 
for,  see  Corporations,  2. 

Unauthorized  publication  of  signature 
in  connection  with  patent  medicine 
testimonial,  see  Evidence,  64,  66; 
Trial,  7. 

Prize  contest  as  advertising  scheme, 
see  Prize  Contest. 

AFFIDAVITS. 

Necessity  of  incorporating,  in  bill  of 
exceptions,  see  Appeal  and  Error, 
10. 

AGENCY. 

See  Principal  and  Agent. 

ALIBI. 

Prejudicial  error  in  refusal  of  instruc- 
tion as  to,  see  Appeal  and  Error, 
33. 

ALIMONY. 

See  Divorce  and  Separation,  0-8. 

AMENDMENT. 

Of  pleading,  see  Pleading,  8. 

AMUSEMENTS. 

Question  for  jury  as  to  negligence  of 
proprietor  of  amusement  park,  see 
Trial,  11. 

The  owner  of  an  amusement  park 
who  receives  a  percentage  of  the  receipts  of 
concessioners  as  compensation  for  the  con- 
cessions assumes  an  obligation  that  the  de- 
vices and  attractions  operated  by  them  are 
reasonably  safe  for  the  purposes  for  which 
the  public  is  invited  to  use  them.  Stickel  v. 
Riverview  Sharpshooters'  Park  Co.  34:  659, 
06  N.  £.  446,  260  111.  462. 

ANIMALS. 

Transportation  of,  see  Carriers. 
Punitive  damages  for   selling  diseased 
animals,  see  Damages,  3. 
34  L.R.A.(N.S.) 


Liability  of  municipality  for  injuries 
caused  by  vicious  dog  on  highway, 
see  Highways,  3;  Municipal  Corpo> 
rations,  12. 

ANTI-TRUST  ACT. 

See  Monopoly  and  Combinations. 

APPEAL    AND    ERROR. 

Effect  of  removal  to  Federal  court  after 
appeal  to  state  courts  see  Bemoval 
of  Causes,  3. 

Appellate  Jurisdiction  generally. 

1.  No  appeal  lies  from  a  judgment  re- 
fusing to  establish  a  mortgage  lien  and  a 
lien  for  advances  made  and  taxes  paid  where 
the  statute  allows  appeals  only  in  ease  a 
money  judgment  is  entered  or  the  judgment 
relates  to  a  franchise  or  freehold.  Hallett  t. 
Alexander,  34:  328,  114  Pac.  490,  60  Colo.  37. 

2.  An  appeal  docs  not  lie  from  an  order 
in  habeas  corpus,  discharging  a  party  held 
for  a  criminal  offense.  Wisener  v.  Burrell. 
34-  755»  —  .Okla.  — ^.  (Annotated) 
Jurisdiction  of  state  courts. 

3.  The  appeal  from  an  order  enjoining 
the  further  prosecution  of  a  eriminal  pro- 
ceeding after  accused  has  been  released  un- 
der a  writ  of  habeas  corpus  because  of  the 
inapplicability  of  the  statute  under  which 
the  prosecution  was  instituted  should  be 
taken  to  the  court  having  jurisdiction  of 
civil  appeals,  and  not  to  that  entertaining 
eriminal  appeals.  Denton  v.  McDonald,  34: 
453,  135  S.  W.  1148,  —  Tex.  — . 

Effect;  subsequent  proceedings  below. 
Effect  of  appeal  as  an  appearance,  see 
Appearance,  1. 

4.  An  appeal  by  one  upon  whom  de- 
fective service  was  made  in  a  justice's  court 
and  who  appeared  solely  for  the  purpose  of 
challenging  the  service,  from  an  adverse 
judgment,  to  the  county  court,  where  a 
trial  de  novo  is  had  of  both  law  and  fact, 
v.aives  the  defective  service.  Gulf  Pipe 
Line  Co.  v.  Vanderberg,  34:  661,  115  Pac 
782,  —  Okla.  — .  (Annotated) 
Parties. 

Effect  of  death  of  party  before  appeal 
on  authority  of  attorney,  see  At- 
torneys, 3. 
6.  Where  a  party  to  an  action  dies  be- 
fore an  appeal  is  taken,  the  attorney  who 
represented  such  party  has  no  power  or  au- 
thority to  prosecute  an  appeal  until  a  sub- 
stitution of  a  legal  representative  is  had. 
and  an   appeal   prosecuted  in  the  name  of 
such    deceased    party   without    substitution 
will  be  dismissed  for  want  of  jurisdiction 
in  the  appellate  court  to  consider  the  same. 
McCornick    v.    Shaugl messy,    34:  xi88,    114 
Pac.  22,   10  Idaho,  466.  (Annotated) 

Mode. 

Writ  of  prohibition  for  purpose  of  pro- 
ceeding in  error,  see  Prohibition,  1. 
8.  A  writ  of  error  is  the  only  method 
of  reviewing  the  action  of  a  court  having 
jurisdiction  of  the  parties  upon  pleadings 
seeking  to  prohibit  the  ofBcera  of  the  gov- 
ernment from  removing  their  ofiioes  from 
one  city  to  another,  and  which  alie^zes 
that  they  will  by  so  doing  unlawfully  dis- 
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burse  public  funds.    State  ex  rel.  West  v. 

Huston,  ^34: 380,    113    Pac.    190,    27    Okla. 

C06. 

Record  on  appeal.  . 

7.  To  secure  consideration  on  appeal  of 
a  ruling  rejecting  evidence,  the  record  must 
show  \vhat  the  offered  evidence  was.  War- 
ren V.  State,  34:  1 121,  115  Pac.  812,  —  Okla. 
Crim.  App.  — . 

8.  A  transcript  of  the  reporter's  short- 
hand notes  of  a  trial  can  be  regarded  as  a 
bill  of  exceptions  only  to  the  ruling  on  a 
motion  for  nonsuit  or  a  directed  verdict. 
Gobbi  V.  Dileo,  34:  951,  111  Pac.  49,  —  Or. 

9.  The  omission  from  a  transcript  of 
the  reporter's  notes  of  the  trial  of  an  ex- 
hibit consisting  of  a  volume  of  public  stat- 
utes will  not  preclude  the  court  from  con- 
sidering such  notes  as  a  bill  of  exceptions, 
for  the  purpose  of  determining  the  correct- 
ness of  a  rulinff  on  motion  for  nonsuit, 
where,  the.  court  nas  access  to  copies  of  the 
omitted  volume.  Gobbi  v.  Dileo,  34: 951, 
111  Pac.  49,  —  Or.  — . 

10.  Affidavits,  or  other  evidence  used,  in 
support  of  a  motion  objecting  to  the  juris- 
diction of  the  district  court,  cannot  be  con- 
sidered on  appeal,  unless  made  a  part  of  the 
bill  of  exceptions.  Burrowes  v.  Chicago, 
B.  &  Q.  R.  Co.  34:  220,  123  N.  W.  1028,  85 
Neb.  497. 

Objections     and     exceptions;      raising 
questions  in  lower  court. 

11.  A  general  exception  to  a  charge  of 
the  court  containing  several  distinct  in- 
structions, some  of  which  are  unobjection- 
able, will  not  be  available  as  error.  Shelby 
V.  Shaner,  34:  621,  115  Pac.  785,  —  Okla.  — . 
What  reviewable  generally. 

12.  That  portion  of  a  decree  in  a  di- 
vorce proceeding  which  is  not  appealed 
from  cannot  be  reviewed  on  appeal.  Ton- 
cray  v.  Toncray,  34:  1106,  131  S.  W.  977, 
—  Tenn.  — . 

13.  Upon  refusal  of  a  request  to  direct  a 
verdict,  if  the  grounds  for  the  request  are 
not  pointed  out,  the  defeated  party  may 
raise  in  the  appellate  court  any  question  of 
law  actually  involved  in  the  request  and  re- 
fusal, even  though  it  was  not  thought  of  at 
the  trial.  Parrot  v.  Mexican  C.  R.  Co. 
34:  261,  93  N.  E.  590,  207  Mass.  184. 
Decisions  in  favor  of  party  or  not  af- 
fecting Iiim. 

14.  One  party  cannot  complain  of  the  ac- 
tion of  the  court  in  striking  out,  at  the  in- 
stance of  his  opponent,  competent  evidence 
which  has  been  introduced  by  the  latter. 
Dugan  V.  Arthurs,  34:  778,  79  Atl.  626,  -— 
Pa.  — . 

Discretionary  matters. 

15.  A  reviewing  court  will  be  slow  in 
interfering  with  the  exercise  by  the  trial 
court  of  its  discretion  in  permitting  cross- 
examination  of  witnesses  which  is  alleged 
to  be  unreasonable  or  oppressive.  State  v. 
Waldron,  34:  809,  54  So.  1009,  128  I^.  559. 
Questions  not  raised  below. 

16.  The  question  of  the  effect  of  the 
joinder  of  an  ineligible  beneficiiiry  in  a  suit 
on  a  mutual  benefit  certificate  cannot  be 
34  L.R.A.(N.S.) 


raised  for  the  first  time  on  appeal.  Cunat 
V.  Supreme  Tribe  of  Ben  Hur,  34:  1192,  94 
N.  E.  925,  249  111.  448. 

17.  Objection  that  a  provision  limiting 
the  speed  of  cars  upon  the  street  railway, 
the  franchise  for  the  operation  of  which 
was  owned  by  defendant,  which  was  offered 
in  evidence  to  show  negligence  in  exceeding 
that  speed,  was  in  the  franchise  of  a  cor- 
poration other  than  defendant,  cannot  be 
raised  for  the  first  time  on  appeal.  Teck- 
lenburg  v.  Everett  R.  Light  &  Water  Co. 
34:  784,  109  Pac.  1036,  69  Wash.  384. 

18.  An  exception  to  the  judgment  in  an 
action  on  a  draft  does  not  raise  the  ques- 
tion whether  or  not  it  was  error  to  declare 
in  general  assumpsit  rather  than  specially. 
Valiquette  v.  Clark  Bros.  Coal  Min.  Co. 
34:  440;  77  Atl.  869,  83  Vt.  638. 

lOrrors  waived  or  cured  below. 

19.  The  objection  that  a  declaration 
upon  a  draft  was  in  general  assumpsit 
rather  than  special  in  form  is  waived  if 
not  made  at  the  trial.  Valiquette  v.  Clark 
Bros.  Coal  Min.  Co.  34:440,  77  Atl.  869, 
83  Vt.  638. 

Review  of  facts. 

20.  Where  there  is  a  conflict  in  the  tes- 
timony introduced  on  the  trial  of  an  ac- 
tion,' the  supreme  court  will  not  reverse 
the  judgment  of  the  trial  court,  if  the  evi- 
dence of  the  successful  party,  when  con- 
sidered by  itself,  is  sufiicient  to  sustain  the 
verdict,  ilobbs  v.  Smith,  34:  697,  116  Pac. 
347,  27  Okla.  830. 

Grounds  for  reversal. 

21.  It  is  not  reversible  error  to  require 
the  argument  of  a  motion  for  new  trial  at 
the  time  it  is  made,  without  giving  time 
for  preparation.  State  v.  Davis,  34:  295, 
70  S.  E.  811,  —  S.  0.  — . 

22.  It  is  not  reversible  error  to  indict 
for  murder  one  killing  a  trespasser  on  his 
land,  although  the  statute  provides  that 
the  crime  under  such  circumstances  shall 
be  manslaughter,  since  the  benefit  of  the 
statute  must  be  secured  at  the  trial. 
Brown  v.  State,  34:  811,  64  So.  306,  —  Miss. 

23.  A  decree  adjudging  each  defendant 
guilty  of  the  independent  acts  set  out  in 
separate  paragraphs  of  a  petition  charging 
them  with  contempt  of  an  injunction  order, 
and  consolidating  sentence  without  indicat- 
ing how  much  of  the  punishment  was  im- 
posed for  the  disobedience  in  any  particu- 
lar instance  should  be  reversed  if  it  ap- 
pears that  the  defendants  have  been  sen- 
tenced on  any  charge  which,  in  law  or  in 
fact,  does  not  constitute  a  disobedience  of 
the  injunction.  Gompcrs  v.  Buck's  Stove 
&  Range  Co.  34:  874,  55  L.  cd.  797,  31  Sup. 
Ct.  Rep.  492,  221  U.  S.  418. 

24.  The  overruling  of  the  exceptions 
taken  on  the  ground  of  impertinence  to  so 
much  of  the  bill  filed  by  the  United  States 
under  the  act  of  July  2,  1890,  §  4,  to  re- 
strain violations  of  that  act,  as  counted 
upon  facts  occurring  prior  to  its  enactment, 
cannot  be  regarded  as  prejudicial  error, 
where  the  court  gave  no  weight  to  the  tes- 
timony adduced  under  the  averments  com- 
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plained  of,  except  in  bo  far  as  it  tended 
to  throw  light  upon  the  acts  done  after  the 
passage  of  the  statute,  the  results  of  which, 
it  was  charged,  were  being  participated  in 
and  enjoyed  by  the  alleged  combination  at 
the  time  of  the  filing  of  the  bill.  Standard 
Oil  Co.  V.  United  States,  34:  834,  65  L.  ed. 
619,  31  Sup.  Ct.  Rep.  602,  221  U.  S.  1. 

25.  Refusal  to  compel  the  striking  out 
of  affirmative  defenses  from  a  division  of 
an  answer  containing  denials  is  prejudicial 
error  where  the  complaint  is  dismissed  be- 
cause plaintiff  refuses  to  proceed  to  trial 
with  the  surplus  matter  in  the  answer. 
McKay  v.  McCarthy,  34:  911,  123  N.  \V. 
756,  146  Iowa,  646. 

26.  It  is  not  reversible  error  to  refuse  to 
strike  matter  from  an  answer  which  may 

Sroperly  be  considered  in  mitigation  of 
amages,  or  the  presence  of  which  does  not 
Srejudice  the  complainant.  McNaniara  v. 
IcAllister,  34:  436,  130  N.  W.  20,  —  Iowa, 

27.  Receipt  in  evidence  of  a  telegram 
from  a  ticket  agent,  stating  the  sale  of  a 
ticket  to  a  member  of  a  party  calling  for 
transportation  to  a  certain  station,  in  an 
action  to  hold  the  carrier  liable  for  refusing 
to  carry  the  one  for  whom  it  was  intended 
to  such  station,  is  not  prejudicial  where 
counsel  has  admitted  the  fact  at  the  trial. 
Light  v,  Detroit  &  M.  R.  Co.  34:  282,  130 
N.  W.  H24,  —  Mich.  — . 

28.  Exclusion  from  evidence  of  letters 
describing  the  repairs  to  be  made  on  leased 
property,  in  an  action  for  rent  in  which 
damages  for  breach  of  covenant  to  repair 
are  sought  to  be  set  off,  is  not  prejudicial 
error  where  the  lease  itself  contains  a  cove- 
nant to  keep  the  building  in  habitable  re- 
pair. Young  v.  Berman,  34:  977,  131  S.  W. 
62,  —  Ark.  — . 

29.  Refusal  to  permit  one  accused  or 
slander  to  testify  as  to  absence  of  intent 
to  injure  the  person  slandered  is  not  preju- 
dicial error  where  the  testimony  given  is 
utterly  irreconcilable  with  any  theory  of 
the  presence  of  such  intent.  Fleet  v. 
Tichenor,  34: 323,  104  Pac.  458,  156  Cal. 
343. 

30.  Error  in  a  portion  of  a  chni'ge  in  a 
criminal  case  is  not  reversible  if,  in  view 
of  the  whole  charge,  it  is  not  probable  that 
the  jury  were  misled.  State  v.  Davis,  34: 
395,  70  S.  E.  811,  —  S.  C.  — . 

31.  The  giving  of  an  instruction  which 
misAtates  the  law  on  a  material  issue,  to 
the  prejudice  of  plaintiff,  is  a  suflicient 
ground  for  the  reversal  of  a  judgment 
against  him.  Singer  Sewing  Machine  Co.  v. 
Robertson,  34:  887,  127  N,  W.  866,  87  Neb. 
642. 

32.  That  the  court  tells  the  jury  that  a 
railroad  company  will  not  be  liable  for 
ejecting  a  trespasser  from  its  train  by  law- 
ful means,  without  defining  such  terms,  is 
not  prejudicial  error  in  an  action  to  hold 
it  liable  for  injury  to  a  person  so  ejected, 
if  there  is  no  question  that,  if  the  evidence 
is  believed,  the  means  employed  were  un- 
lawful. Golden  v.  Northern  P.  R.  Co.  34: 
1 154,  104  Pac.  649,  39  Mont.  435. 
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33.  In  a  prosecution  for  burglary,  the 
accused  having  admitted  that,  fifteen  min- 
utes prior  to  the  time  a  person  was  de- 
tected attempting  to  rifle  a  safe  to  the 
office .  of  a  mill  building,  he  was  in  close 
proximity  thereto,  and  one  witness  havint; 
identified  him  as  the  guilty  party,  it  is  not 
prejudicial  error  for  the  court,  after  it  ha-i 
fully  instructed  as  to  the  burden  of  proof, 
the  presumption  of  innocence,  and  as  to 
every  element  essential  to  constitute  the 
crime,  and  that,  if  the  proof  is  not  beyond 
all  reasonable  doubt  as  to  all  of  those  ele- 
ments, the  jury  should  acquit,  to  refui«e 
specifically  to  instruct  concerning  the  de- 
fense of  an  alibi  although  the  accused  tes- 
tified that  at  the  precise  time  the  burglarv 
was  committed  he  was  about  20  rods  dis- 
tant from  the  mill  building.  Schultz  t. 
State,  34:  243,  130  N.  W.  105,  88  Neb.  613. 

34.  A  qualified  affirmance,  because  of 
mistake  as  to  its  itnport,  of  a  requested  in- 
struction, is  not  prejudicial  error,  where 
the  requested  proposition  is  unqualifiedly 
aflirmed  in  response  to  other  requests. 
Bracken  v.  Pennsylvania  R.  Co.  34:  790,  71 
Atl.  926.  222  Pa.  410. 

35.  It  is  not  such  abuse  of  discretion  on 
the  part  of  the  trial  court  to  refrain  from 
interfering  with  remarks  by  the  prosecuting 
attorney  to  the  elTect  that  accused  had  been 
drinking,  were  lying,  and  were  guilty,  so  a? 
to  require  reversal,  where  there  was  evi- 
dence in  the  record  tending  to  show  that 
they  had  been  drinking.  State  v.  Davis, 
34:  »95»  70  S.  E.  811,  —  S.  C.  — . 

36.  ThiX  the  sheriff,  in  conducting  the 
jury  to  luncheon  by  a  convenient  and  natu- 
ral route,  passes  a  building  in  which  an 
explosion  occurred,  which  forms  the  sub- 
ject-matter of  the  action,  is  not  reversib'e 
error  if  the  injury  to  the  building  has  been 
repaired,  and  their  attention  is  not  called 
to  the  fact  that  the  building  is  the  one 
under  consideration.  Higgins  t.  Los  An- 
geles Gas  &  Electric  Co.  34:  717,  115  Pac 
313,  —  Cal.  — . 

37.  In  an  action  to  hold  a  gas  company 
liable  for  injury  to  a  building  through  the 
explosion  of  gas  which  was  alleged  to  have 
been  caused  by  the  negligent  use  of  an  elec- 
tric flash  lamp  in  searching  for  a  leak  in 
the  pipes,  it  is  not  reversible  error  to  per- 
mit the  jury  to  take  to  their  room  a  similar 
lamp  with  which  to  experiment,  to  deter- 
mine whether  or  not  it  would  produce  a 
spark  which  would  ignite  gas,  where  de- 
fendant's liability  depends  on  negligence  in 
permitting  the  leak,  and  not  upon  the 
method  by  which  the  gas  was  ignited.  Hig- 
gins V.  Los  Angeles  Gas  &  Electric  Co.  34: 
717,  115  Pac.  313,  —  Cal.  —.       (Annotated) 

38.  It  is  not  reversible  error  to  refuse  to 
reopen  an  action  for  rent  of  property  leased 
for  saloon  purposes,  which  use  hais  failed! 
because  of  the  enactment  of  a  prohibition 
law,  to  enable  defendant  to  show  that  the 
rental  value  of  the  property  was  much  less 
for  any  other  purpose,  where  the  lease  con- 
tains no  provision  for  relief  in  such  case». 
Hecht  V.  Acme  Coal  Co.  34:  773,  113  Pae. 
788,  —  Wyo.  — , 
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39.  Even  though  the  trial  court  may 
improperly  overrule  a  challenge  for  cause 
to  a  juror,  yet,  if  the  defendant  perempto- 
rily challenges  said  juror,  and  if  it  appears 
that  the  defendant  did  not  exhaust  all  of 
his  peremptory  challenges,  and  that  no  ob- 
jectionable juror  was  forced  on  the  defend- 
ant, the  error  of  the  court  in  improperly 
overruling  such  challenge  will  be  harmless, 
and  will  not  be  ground  for  the  reversal  of 
a  conviction.  Warren  v.  State,  34:  iiai, 
115  Pac.  812,'—  Okla.  Crim.  App.  — .  . 

40.  A  conviction  of  manslaughter  will 
not  be  reversed  because  accused  should 
have  been  convicted  of  murder  or  acquit- 
ted, since  the  right  to  fix  the  degree  of 
crime  of  which  accused  is  guilty  rests  with 
the  jury.  Warren  v.  State,  34:  ziaz,  115 
Pac.  812,  —  Okla.  Crim.  App.  — . 
Judgrnicnt. 

41.  In  considering  an  assignment  that 
the  judgment  of  the  lower  court  is  not  sus- 
tained by  the  evidence,  an  appellate  court 
is  not  required  to  set  out  and  discuss  the 
evidence  in  extenso.  Burrowes  v.  Chicago, 
B.  &  Q.  R.  Co.  34:  aao,  123  N.  W.  1028,  85 
Neb.  497. 

42.  A  sentence  will  not  be  interfered 
with  on  appeal  if  it  is  within  the  limits 
prescribed  by  law  and  is  not  the  result  of 
partiality,  prejudice,  oppression,  or  corrupt 
motive.  State  v.  Davis,  34:  395,  70  S.  E. 
811,  —  S.  C.  — . 

43.  A.  new  trial  will  not  be  granted  by 
the  appellate  court  for  errors  in  instruc- 
tions in  a  suit  which  results  in  favor  of 
plaintiff,  if  in  no  aspect  of  the  testimony 
was  there  an  available  defense  to  the  ac- 
tion. Bateman  v.  Kramer  Lumber  Co.  34: 
6x5,  70  S.  E.  474,  154  N.  C.  248. 

44.  An  amendment  to  the  complaint  in 
an  action  by  a  father  to  recover  damages 
for  the  death  of  his  minor  son,  leave  to  file 
which  was  applied  for  pending  a  motion  for 
new  trial,  prior  to  appeal,  which  resulted  in 
a  reversal  of  a  judgment  in  plaintiff's  favor^ 
so  as  to  add  the  name  of  his  wife  as  a  co- 
plaintiff,  may  be  allowed  when  the  case  in 
remanded  for  new  trial.  Bracken  v.  Penn- 
sylvania R.  Co.  34:  790,  71  Atl.  926,  222  Pa. 
410. 

APPEARANCE. 

Effect  of  appeal  by  one  appearing  sole- 
ly for  purpose  of  challenging  ap- 
pearance, see  Appeal  and  Error,  4. 

1.  If  defendant  appeals  from  a  judg- 
ment in  which  jurisdiction  was  not  secured 
over  him,  he  enters  his  appearance,  so  that, 
upon  return  of  the  case  to  the  trial  court, 
it  will  have  jurisdiction  over  him.  Fostcr- 
Milburn  Co.  v.  Chinn,  34:  1x37,  120  S.  W. 
364,  134  Ky.  424. 

2.  The  appearance  of  defendant  by 
counsel  on  the  return  day  of  the  summons 
in  a  justices'  court,  and  his  consent  to  the 
ease  being  set  down  for  trial  on  a  day  cer- 
tain, waives  the  objection  that  the  case  was 
made  returnable  in  less  time  than  that  pre- 
scribed bv  statute.  Fnnton  v.  By  rum,  34: 
501,  128  N.  W.  325,  —  S.  D.  — . 
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APPENDICITIS. 

Death  from,  following  strain  as  within 
protection  of  accident  Insuranco 
policy,  see  Insurance,  8. 

APPOITfTMENT. 

To  office,  see  Civil  Service,  2. 

ARBITRATION. 

Extent  of  jurisdiction  in  equity  in  suit 
to  set  aside  award,  see  Equity,  5. 

ARGUMENT. 

Of  counsel,  see  Appeal  and  Error,  35; 
Trial,  2. 

ARREST. 

Of  passenger,  see  Carriers,  0,  7. 
Civil   liability   for   making,   see   False 
Imprisonment. 

ASSATJIiT  AND  BATTERY. 

On  passenger,  see  Carriers,  5. 
Master's  liability  for,  see  Master  and 
Servant,  9,  10. 

ASSIGNMENT. 

Of  bills  of  lading,  see  Bills  of  Lading. 

Parol  acceptance  by  assignee  of  writ- 
ten assignment,   see   Contracts,   5. 

Of  lease,  see  Landlord  and  Tenant,  4. 

Right  of  set-off  as  against  assignee, 
see  Set-Off  and  Counterclaim,  3. 

1.  Unpaid  dues  owing  by  a  member  of 
a  social  club  may  be  assigned  by  the  asso- 
ciation, and  the  assignee  tnereof  may  main- 
tain an  action  to  recover  the  same.  An- 
derson V.  Amidon,  34:  647,  130  N.  W.  1002, 
—  Minn.  — . 

2.  Acceptance  of  an  assignment  of  a 
contract  to  sell  real  estate  is  shown  by 
placing  the  matter  in  the  hands  of  a  title 
guaranty  company,  with  directions  to  ex- 
amine the  title  and  prepare  a  deed,  and 
requiring  the  assignor  to  secure  title  to  a 
small  strip  of  ground  upon  which  a  build- 
ing on  the  property  encroaches.  Evans  v. 
Stratton,  34:  393,  134  S.  W.  1154,  142  Ky. 
615. 

3.  The  assignee  of  a  contract  to  con- 
vey real  estate  cannot  repudiate  his  obliga- 
tion because  he  is  required  to  pay  the  as- 
signor a  bonus  for  the  rights  conferred  by 
the  contract.  Evans  v.  Stratton,  34:  393, 
134  S.  W.  1154,  142  Ky.  615. 

ASSUMPSIT. 

Raising  for  first  time  on  appeal  objec- 
tion to  form  of  action,  see  Appeal 
and  Error,  18. 

Waiver  of  objection  as  to  form  of  ac- 
tion, see  Appeal  and  Error,  19. 

Against  agent,  see  Principal  and  Agent, 
2. 

ATTACHMENT. 

As  to  garnishment,   see  Garnishment. 

A  mere  unliquidated  claim  for 
freight  money  against  which  a  set-off  is 
claimed  cannot,  although  it  be  regarded  as 
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tangible  property,  be  considered  as  so  far 
within  the  power  of  the  carrier  as  to  be 
subject  to  attachment  for  his  debt  in  the 
hands  of  the  consignee's  agent.  liaker  v. 
Doe,  34:  510,  70  S.  E.  431,  —  S.  C.  — . 

ATTORNEY  GENERAL. 

Action  by,  see  Courts,  5. 

ATTORNEYS. 

Argument  of,  see  Appeal  and  Error, 
35;  Trial,  2. 

Confidential  communications  to,  see 
Evidence,  41. 

Evidence  to  show  intent  of  attorney 
in  giving  forged  note  to  client,  see 
Evidence,  46. 

Power  of  married  woman  to  employ, 
see  Husband  and  Wife. 

Right  to  invade  insane  asylum  in  pro- 
fessional capacity,  see  Incompe- 
tent Persons,  2. 

Services  of,  to  minor,  as  necessaries, 
see  Infants. 

Eligibility  to  office  of  county  attorney, 
see  Officers,  1. 

1.  The  power  to  admit  applicants  to 
the  practice  of  the  law  is  judicial,  and  not 
legislative.  Hanson  v.  Grattan,  34: 340, 
115  Pac.  646,  84  Kan.  843. 

2.  When  an  applicant  is  legally  admit- 
ted to  the  practice  of  law,  he  becomes  there- 
by an  officer  of  the  court  for  the  term  of 
his  life,  or  until  he  shall  have  been  dis- 
barred by  the  judgment  of  a  court  of  com- 
petent jurisdiction.  Hanson  y.  Grattan, 
34:  240,  115  Pac.  646,  84  Kan.  843. 

3.  Where  a  party  to  an  action  dies 
after  judgment,  the  agency  and  authority 
of  his  attorney  is  at  once  terminated,  and 
the  attorney  must  obtain  his  employment 
and  authority  from  a  legal  representative 
of  the  estate  of  such  deceased  person  be- 
fore he  can  prosecute  an  appeal  in  the 
case.  McCornick  y.  Shaughnessy,  34:  xi88, 
114  Pac  22,  19  Idaho,  465.  (Annotated) 

AUCTION. 

1.  A  notice  at  an  auction  sale  of  lots 
in  a  residence  tract,  that  the  property  is 
restricted  as  to  buildings  and  against  nui- 
sances, does  not  give  fair  notice  to  bidders 
of  a  provision  which,  after  restricting  the 
property,  character  of  buildings,  and  usages 
which  may  be  made  of  the  property,  em- 
powers the  grantor  or  his  assignees  to 
annul  any  restriction  at  pleasure  in  favor 
of  any  lot  owner.  Sohns  v.  Beavis,  34: 
927,  93  N.  E.  935,  200  N.  Y.  268. 

2.  One  who  has  bid  in  a  lot  at  an  auc- 
tion sale,  and  who  signs  the  terms  of  sale 
with  notice  n>erely  of  restrictions  as  to 
buildings  and  against  nuisances,  under  the 
assurance  that  they  are  all  right,  has  a 
reasonable  time  to  investigate  their  char- 
acter if  they  are  so  unreasonable  and  un- 
precedented as  to  make  the  title  unmarket- 
able. Sohns  v.  Beavis,  34:  927,  93  N.  E. 
935,  200  N.  Y.  268. 

3.  One  who,  having  bid  in  a  lot  in  a 
tract  of  land  at  an  auction  sale,  signs  the 
terms  of  sale  with  notice  merelv  that  there 
34  L.R.A.(N.S.) 


are  restrictions  as  to  buildings  and  against 
nuisances,  which  upon  investigation  prove 
to  be  60  unreasonable  and  unprecedented  as 
to  make  the  title  unmarketable,  may  re- 
cover the  amount  paid  down  and  the  rea- 
sonable expenses  incurred  in  investigating 
the  title.  Sohns  v.  Beavis,  34:  927,  93  N. 
E.  935,  200  N.  Y.  268.  (Annotated) 

AUTOMOBILES. 

Agreement  of  persons  to  take  and  use 
wrongfully  as  conspiracy,  see  Con- 
spiracy. 

Erection  of  garage  as  violation  of  re- 
strictive covenant,  see  Covenants 
and  Conditions,  2,  3. 

Opinion  as  to  speed  of,  see  Evidence, 
29,  30. 

Indictment  for  malicious  injury  to,  see 
Indictment,  etc. 

Reckless  injury  to,  as  malicious  mis- 
chief, see  Malicious  Mischief. 

All  who  join  in  an  enterprise  to 
take  a  pleasure  ride  in  an  automobile  on 
a  highway  are  liable  in  case  the  one  having 
control  of  the  machine  is  guilty  of  reckless 
driving.  State  v.  Davis,  34:  295,  70  8.  £. 
811,  —  S.  C.  — . 


AUTHORITY. 

Estoppel  to  deny,  see  Estoppel,  1. 
Presumption   and   burden   of  proof 

to,  see  Evidence,  8,  9.     , 
Of  agent,  see  Principal  and  Agents  1, 
As  question  for  jury,  see  Trial,  14. 

BAGGAGIC. 

Of  passenger,  see  Carriers,  22-27. 


BANKRUPTCY. 

Liability  for  mistakenly  instituting 
bankruptcy  proceedings,  see  Ma- 
licious Prosecution,  1. 

1.  A  'court  of  bankruptcy  has  juris- 
diction by  a  summary  proceeding  to  di- 
minish or  expunge  an  allowed  claim,  un- 
less the  claimant  pays  to  the  trustee  the 
value  of  the  property  of  the  bankrupt  which 
he  has  taken  and  converted  to  his  own  use, 
without  any  prior  claim  to  it,  after  the 
petition  in  bankruptcy  was  filed.  Re  W. 
A.  Patterson,  34:  31,  186  Fed.  629,  —  C.  C. 
A.  — . 

2.  Securing  the  performance  of  person- 
al services  by  false  and  fraudulent  repre- 
sentations is  not  an  obtaining  of  property 
by  such  means,  within  the  meaning  of  the 
provision  of  the  bankruptcy  act  which  ex- 
cepts liabilities  for  so  obtaining  propertf 
from  the  debts  which  may  be  proved  anil 
discharged  in  the  bankruptcy  proceedings, 
and  therefore  the  bankruptcy  court  may 
stay  an  independent  action  to  recover  such 
claim.  Gleason  v.  Thaw,  34:  894,  185  Fed. 
345,  107  C.  C.  A.  463.  (Annotated) 

BANKS. 

Action  on  note  executed  to  enable  bank- 
to  deceive  bank  examiner,  see  Bills 
and  Notes,  4. 
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Defense  to  action  by  receiver  on  note, 
see  Bills  and  Notes,  4. 

Constitutionality  of  statute  as  to  un- 
claimed deposits,  see  Constitu- 
tional Law,  9. 

Due  process  in  statute  as  to  unclaimed 
savings  bank  deposits,  see  Consti- 
tutional Law,  16. 

Statute  as  to  unclaimed  deposits  as  im- 
pairment of  contract  obligation, 
see  Constitutional  Law,  26. 

Who  may  question  constitutionality  of 
statute  as  to  unclaimed  deposits, 
see  Statutes,  2. 

Escheat  of  land  held  by  national  bank, 
see  Escheat. 

Presumption  as  to  ownership  of  de- 
posit in  name  of  certain  person  as 
"agent,"  see  Evidence,  18. 

1.  The  drawer  of  a  check  who  mails  it 
to  the  wrong  address,  without  anything  on 
it  to  identi^  the  drawee,  cannot,  because 
of  his  own  negligence,  hold  the  bank  liable 
for  paying  the  check  on  the  indorsement  of 
on  bearing  the  same  name  as  the  drawee, 
to  whom  the  letter  was  delivered  by  the 
postoffice  department,  where  the  check 
came  through  the  regular  channels  of 
collecting  banks  with  indorsements  guaran- 
teed. S.  Weisberger  Co.  v.  Barberton  Sav- 
ings Bank  Co.  34:  iioo,  95  N.  E.  379,  84 
Ohio  St.  21.  (Annotated) 

2.  The  holder  of  a  note  payable  at  a 
particular  bank,  who,  at  the  request  of  the 
maker,  forwards  it  to  another  bank  at 
which  he  was  doing  business,  for  collection, 
does  not  make  the  latter  his  agent,  so  that 
the  loss  will  fall  on  him  in  case  it  fails 
after  collecting  and  surrendering  the  note, 
but  before  it  forwards  the  proceeds.  Vir- 
ginia Carolina  Chemical  Co.  v.  Steen,  34: 
734,  65  So.  47,  —  Miss.  — .         (Annotated) 

BATHING. 

Forbidding  bathing  in  pond  from  which 

gublic  water  supply  is  taken,  see 
onstitutional  Law,  19,23;  Waters, 
4. 

BENISFITS. 

Estoppel  by  receiving,  see  Estoppel,  6. 

BENCVOI'ENT   SOCIETIES. 

See  Insurance,  1. 


BID. 

Validity  of  contract  to  affect,  see  Con- 
tracts, 10. 

BIGAMY. 

Intent  as  element  of  crime,  see  Crimin- 
al Law,  1. 

BILLBOARDS. 

Constitutionality  of  statute  as  to,  see 
Constitutional  Law,  18. 

BILL  OF  EXCEPTION. 

On  appeal,  see  Appeal  and  Error,  8-10. 
34  L.K.A.(N.S.) 


BILLS  AND  NOTES. 

Waiver  of  objection  to  pleading,  see 
Appeal  and  Error,  19. 

Collection  of,  see  Banks,  2. 

As  to  checks,  see  Checks. 

Power  of  corporation  to  lend  its  credit 
by  accommodation  indorsement, 
see   Corporations,   1. 

Implied  power  of  agent  to  sign  corpo- 
rate name  as  accommodation  in- 
dorser,  see  Corporations,  3. 

Estoppel  to  deny  agent's  authority  as 
.  to,  see  Estoppel,  1. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,  17. 

Parol  evidence  as  to,  see  Evidence,  26. 

Forgery  of  note,  see  Forgery. 

Draft  drawn  in  fictitious  name,  see 
Name. 

Agent's  authority  as  to,  see  Principal 
and  Agent,  1. 

Negotiability. 

1.  A  provision  in  a  note  payable  at  a 
time  certain,  giving  the  holder  the  option 
to  extend  the  payment  as  he  deems  proper 
in  case  the  note  is  not  paid  at  maturity, 
does  not  destroy  the  negotiability  of  the 
instrument.  Stitzel  v.  Miller,  34:  1004,  ^^ 
N.  E.  63,  250  111.  72. 

Presentment;  protest. 

2.  A  demand  by  telephone  of  the  maker 
for  payment  of  a  note  which  is  payable  at 
the  maker's  residence  is  not  a  sufficient 
presentment  to  charge  the  indorser  thereon, 
although  the  one  making  the  demand  has 
the  instrument  in  his  possession  at  the  time 
the  demand  is  made.  Gilpin  v.  Savage, 
34:  417,  W  N.  E.  656,  201  N.  Y.  167. 

(Annotated) 
Actions;  defenses. 

First  objecting  on  appeal  to  form  of 
action,  see  Appeal  and  Error,  18. 

Evidence  of  admissions  in  action  on, 
see  Evidence,  39. 

8.  No  recovery  can  be  had  by  the  payee 
upon  a  note  given  for  the  purchase  price 
of  a  patent  right,  if  the  patented  article 
is  not  reasonably  suited  to  the  uses  for 
which  it  was  made.  Nettograph  Machine 
Co.  V.  Brown,  34:  737,  114  Pac.  1102,  — 
Okla.  — . 

4.  One  not  an  officer  or  director  of  a 
national  bank,  who  executes  to  it  a  note  in 
furtherance  of  a  scheme  to  deceive  the  bank 
examiner,  will  not  be  permitted,  after  tlic 
bank  has  passed  into  the  hands  of  a  re- 
ceiver, to  set  up  in  defense  of  his  liability 
thereon  an  agreement  that  he  should  not 
be  held  liable.  Lyons  v.  Benney,  34:  105, 
79  Atl.  250,  —  Pa.  — .  (Annotated) 

BILLS  OF  LADING. 

Effect  of  mailing  of  bill  of  lading  as  a 
delivery  of  goods  sold,  see  Sale,  1. 
A  bill  of  lading  issued  by  a  carrier 
which  actually  receives  goods  from  the 
shipper  is  conclusive  in  favor  of  the  con- 
signee to  whom  it  is  transferred  for  value, 
that  the  carrier  received  the  quantity  called 
for  therein.  Thomas  v.  Atlantic  C.  L.  R. 
Co.  34:  1x77,  64  S.  E.  220,  86  S.  C.  637. 

(Annotated) 
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BliASTINO. 

The  casting  by  blasting  operations 
necessary  for  the  construction  of  a  rail- 
road, of  iUbria  upon  the  remaining  land  of 
one  from  whom  the  corporation  has  ac- 
quired a  right  of  way,  renders  it  liable  in 
damages  for  the  trespass,  regardless  of  the 
negligence  or  skill  with  which  it  did  the 
work.  Langhorne  v.  Turman,  34:  azz,  133 
S.  W.  1008,  141  Ky.  809.  (Annotated) 

BONA  FID12  PUROHASEIR. 

Protection  of,  against  lien,  see  Liens. 

BONDS. 

Parol  evidence  in  suit  on,  see  Evidence, 

27. 
In  injunction  suit,  see  Injunction,  13, 

14. 

The  bond  of  a  road  contractor  con- 
ditioned *'for  the  prompt,  proper,  and  ef- 
ficient performance  of  the  contract,"  does 
not  impose  a  liability  for  injury  to  a  trav- 
eler on  the  highway  througli  negligence  of 
the  contractor  in  allowing  the  road  to  get 
in  bad  repair  and  in  an  unsafe  condition, — 
at  least,  where  no  liability  is  imposed  upon 
the  county,  under  the  law  for  the  negligent 
acts  of  its  overseers  and  agents  in  failing 
to  construct,  or  keep  in  repair,  the  public 
highway.  Redditt  v.  Wall,  34:  15a,  55  So. 
46,  —  Miss.  — .  (Annotated) 

BOULDER. 

Injury  to  passenger  by  boulder  rolling 
down  mountain  side,  see  Carriers, 
10,  11. 

BOYCOTT. 

Injunction  against,  see  Injunction,  2. 

BRIDGES. 

Interference  with  wharves  by  con- 
struction of,  see  Ekninent  Domain. 

BROKERS. 

Right  of  unlicensed  broker  to  recover 

for  services,  see  Contracts,  7. 
Validity  of  custom  of,  see  Custom. 

1.  That  an  agent  commissioned  to  pur- 
chase property  for  his  principal  at  the  best 
price  obtainable  had,  at  the  time,  an  option 
on  it,  does  not  prevent  the  principal  from 
retaining  the  property,  and  compelling  the 
a;:;cnt  to  account  for  the  difference  between 
vvliat  he  actually  paid  for  the  property  and 
wliat  he  cliargea  the  principal  for  it. 
Watson  V.  Bayliss,  34:  1210,  113  Pac.  770, 
—  Wash.   — .  (Annotated) 

2.  An  agent  who  undertakes  to  manage 
and  dispose  of  real  property  for  one  half 
the  net 'profits  forfeits  his  right  to  compen- 
sation by  taking  a  secret  rebate  on  repairs 
and  charging  his  principal  more  than  he 
pays  for  legal  services.  Little  v.  Phipps, 
34:  1046,  94  N.  E.  260,  208  Mass.  331. 

3.  That  a  customer  introduced  by  a 
broker  who  is  autliorized  to  sell  property 
for  a  certain  net  price,  after  refusing  to 
pay  such  price,  purchases  from  the  owner 
for  a  less  sum,  does  not  entitle  the  broker  1 
34  L.R.A.(N.S.) 


to   a   commission.     Gilmore   v.  Bolio,   34: 
Z050,  131  N.  W.  105,  165  Mich.  633. 

(Annotated) 

BUILDING  CONTRACT. 

Stipulation  in,  for  penalty  in  case  of 
delay,  see  Damages,  15. 

BUIIiDINGS.    . 

Notice  of  restrictions  to  purchaser  at 

auction  sale,  see  Auctions. 
Restrictions  in  covenant,  see  Covenants, 

2,  3. 
Regulating  piling  of  lumber  near,  see 

Constitutional  Law,  d;   Municipal 

Corporations,  6. 
Measure  of  damages  for  injury  to,  see 

Damages,  17. 
Opinion  evidence  as  to  time  necessary 

to    restore    injured    buildiii|^   see 

Evidence,  33. 

BULK   SALES. 

See  Fraudulent  Conveyances. 

BURDEN  OF  PROOF. 

In  general,  see  Evidence,  3-20. 

BURGLARY. 

Prejudicial  error  in  refusal  of  in- 
structions, see  Appeal  and  Error, 
33. 

Sufficiency  of  evidence  to  sustain  con- 
viction, see  Evidence,  58. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc. 

One  who  unlawfully,  wilfully,  ma- 
liciously, and  forcibly  breaks  and  enters  a 
mill  building,  with  the  intent  to  steal  prop- 
erty of  any  value,  is  guilty  of  burglary, 
although  there  is  no  personal  property  in 
the  building.  Schultz  v.  State,  34:  243,  130 
N.  W.  105,  88  Neb.  613.  (Annotated) 

CANCELATION    OF    INSTRUMENTS. 

Jurisdiction  of  suit  for,  see  Equily,  2. 

CARRIERS. 

Bills  of  lading,  see  Bills  of  Lading. 

Transporting  liquor  from  depot  of,  to 
residence  of  buyer,  see  Commerce, 
3;    Intoxicating    Liquors,    1. 

Statute  forbidding  drinking  of  intoxi- 
cating liquors  on  trains,  see  Courts, 
5;    Injunction,  4. 

Effect  of  dismissal  as  to  chair  car 
company  sued  jointly  with  car- 
rier, see  Dismissal  and  Discon- 
tinuance, 2. 

Venue  of  action,  see  Venue,  2. 

Powers  of  agents. 

Power  of  agent  to  contract  for  adver^ 
tising,  see  Corporations,  2. 

1.  An  excursion  party  wishing  to  Tisit 
a  neighboring  town  and  return  home  on 
the  same  day  may  rely  on  the  agreement 
of  the  agent  of  the  railroad  company  in- 
trusted with  the  sale  of  tickets  at  its  sta- 
tion, that  a  returning  train  not  scheauled 
to  stop  at  their  station  will  do  so  on  the 
day  in  question^  and  in  case  they  purchase 
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their  tickets  and  make  the  outward  jour- 
ney in  reliance  thereon,  they  may  hold  the 
carrier  liable  for  breach  of  the  agreement, 
if  they  had  no  knowledge  that  the  agent 
had  no  authority  to  make  the  agreement, 
and  their  tickets  do  not  contain  conditions 
in  conflict  therewith.  I^uisville  &.  N.  R. 
Co.  V.  Scott,  34:  206,  133  S.  W.  800,  141 
Ky.    638. 

2.  The  holder  of  a  nontransferable 
mileage  ticket  which  is  exchangeable  for 
transportation  tickets,  wlio  has  signed  an 
agreement  that  no  agent  has  power  to  al- 
ter, modify,  or  waive  any  conditions  or 
stipulations,  may  rely  on  the  statement'  of 
a  ticket  agent  that  mileage  coupons  may 
be  exchanged  for  a  ticket  for  his  wife, 
where,  on  the  mileage  book,  is  a  statement 
that  coupons  will  be  honored  in  exchange 
for  tickets  in  accordance  with  special  tar- 
iffs and  circulars  of  instruction;  and  there- 
fore damages  may  be  recovered  for  the  re- 
fusal of  a  conductor  to  honor  a  ticket 
so  issued.  Smith  ▼.  Southern  R.  Co. 
34:  708,  70  S.  E.  1057,  —  S.  C.  — . 

Duty  to  transport. 

Form  of  action  for  breach  of  contract 

to  transport,  see  Action  or   Suit, 

1. 

Mental   suffering   as   element  of   dam- 

'  ages  for  failure  to  transport,  see 

Damages,  18. 

3.  Failure  of  an  intending  passenger 
to  comply  with  the  directions  of  a  noti- 
lication  blank,  to  give  the  company  notice 
of  the  date  of  his  intended  sailing  a  cer- 
tain number  of  days  beforehand,  does  not 
absolve  the  company  from  liability  for  re- 
fusing to  accept  him  as  a  passenger  when 
he  attempts  to  embark,  where  the  purpose 
of  the  notice  as  stated  in  the  blank  is  to 
secure  reservation  of  berth.  Zabroii  v. 
Cunard  S.  S.  Co.  34:  751,  131  N.  W.  18,  — 
Iowa,  — . 

Who  are  passengers. 

4.  A  passenger  does  not  retain  his 
rights  as  such  where,  for  a  period  of  two 
hours  after  reaching  his  destination,  he  re- 
mains at  the  station  to  secure  shelter 
from  a  storm.  Bavs  v.  Louisville  &  N.  R. 
Co.  34:678,  134  S.''W.  450,  142  Ky.  400." 
Assault. 

Punitive  damages  for,  sec  Damages,  6. 

5.  A  railroad  company  is  not  liable 
for  an  assault  by  the  crew  of  a  freight 
train  upon  one  who  had  been  a  trespasser 
upon  it  but  had  left  it,  and  who  was  not 
attempting  to  return  to  it,  incited  by  the 
fact  ti)at  they  thought  he  had  undone  a 
coupling,  so  as  to  break  the  train  in  two, 
requiring  it  to  stop.  Cincinnati,  N.  O.  &, 
T.  P.  R.  Co.  V.  Rue,  34:  200,  134  S.  W.  1144, 
142  Ky.  694.  (Annotated) 
Arrest. 

6.  A  carrier  is  liable  for  false  im- 
prisonment, which  detains  an  injured  pas- 
senger against  his  will  and  prevents  his 
being  taken  immediately  where  he  can  se- 
cure relief,  in  order  to  secure  from  hiin 
a  statement,  although'  the  result  is  pro- 
duced merely  by  wrongfuly  telling  nim 
that  tlie  law  requires  the  statement  to  be  I 
34  L.R.A.(N.S.) 


made.     Whitman  v.  Atchison,  T.  &  S.  F.  R 
Co.  34:  1029,  116  Pac.  234,  —  Kan.  — . 

7.  A  railroad  company  is  liable  for  the 
arrest  of  a  passenger  on  a  false  charge  of 
larceny  of  a  watch  fob,  by  the  auditor  in 
charge  of  its  train,  whether  he  was  acting 
in  the  scope  of  his  authority  in  securing 
the  arrest  or  not,  since  its  obligation  to 
war  dr.  the  passenger  includes  protection 
from  intentional  ill  treatment  from  the 
agents  in  charge  of  its  train.  Moore  t. 
Ix^uisiana  A.  K.  Co.  34:  299,  137  S.  W. 
826,  —  Ark.  — .  (Annotated) 

Measure  of  care  required;   negligence 

generally. 

Presumption  and  burden  of  proof  in 
action  for  injury  to  passenger,  see 
Evidence,  12,  13. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 

Question  for  jury  in  action  by  passen- 
ger, see  Trial,  6. 

8.  A  carrier  whose  conductor  induces 
an  injured  person  to  remain  fifteen  or 
twenty  minutes  to  make  a  statement  which 
he  wrongfully  informs  him  the  law  requires 
him  to  get,  before  being  taken  to  a  place 
where  he  can  receive  attention,  is  liable 
for  the  damages  necessarily  and  proximate- 
ly resulting  therefrom.  Whitman  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  34:  1029,  116  Pac. 
234,  —  Kan.  — . 

9.  A  conductor  who  has  been  instructed 
by  the  carrier  to  obtain  statements  from, 
injured  passengers  acts  within  the  scope 
of  his  authority  in  wrongfully  detaining  a 
passenger,  to  get  a  statement,  so  as  to 
render  the  carrier  liable  for  the  injury  re- 
sulting therefrom.  Whitman  v.  Atchison, 
T.  &  S.  F.  R.  Co.  34:  1029,  116  Pac.  234, 
—  Kun.  — . 

10.  A  railroad  company  is  not  liable 
for  injury  to  a  passenger  by  a  boulder 
rolling  down  a  mountain  side,  if  it  is  not 
shown  to  have  come  from  the  company's 
riglit  of  way,  and  no  negligence  is  shown 
on  tlie  part  of  the  company.  Northern 
P.  R.  Co.  v.  J^  Deau,  34:  725,  116  Pac.  602, 
19  Idaho,  711. 

11.  A  railroad  company  will  not  be  held 
liable  for  an  injury  inflicted  on  a  passen- 
ger by  reason  of  a  stone  rolling  down  the 
mountain  side  and  striking  the  passenger, 
unless  it  is  shown  that  the  company  had 
either  actual  notion  of  the  danger,  or  that 
the  place  or  immediate  locality  from  which 
the  rock  fell  was  so  obviously  dangerous 
as  to  impute  notice  of  the  danger  to  the 
railroad  company,  and  charge  it  with  neg- 
ligence in  failing  to  take  reasonable  pre- 
cautions to  prevent  an  injury  from  such 
cause.  Northern  P.  R.  Co.  v.  La  Deau, 
34:  725,  115  Pac.  602,  19  Idaho,  711. 

12.  The  mere  fall,  shortly  after  the  car 
Ims  begun  to  move,  of  a  car  window,  not 
shown  to  have  been  opened  by  railroad 
employees,  to  the  injury  of  a  passenger,  is 
not,  in  the  absence  of  any  evidence  of  de- 
fect in  the  window  sash  or  fastening  de- 
vice, evidence  of  negligence  on  the  part  of 
the  carrier,  suflicicnt  to  charge  it  with  lia^ 
bility   for  the  injury.     Boucher  v.   Boston 
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&  M.  R.  Co.  34:  728,  79  Atl.  »93,  —  N.  H. 

13.  One  who  goes  upon  a  railroad  car 
to  transact  business  of  hia  own  with  a 
passenffer  is  a  mere  trespasser,  to  whom 
the  railroad  company  owes  merely  the  duty 
not  wilfully  or  wantonly  to  injure  him,  or 
negligently  to  do  so  after  discovering  that 
lie  is  in  peril.  McElvane  v.  Central  of 
Georgia  R.  Co.  34:  715,  54  So.  489,  —  Ala. 
— .  (Annotated) 

14.  A  railroad  company  is  under  no 
duty  to  stop  a  train  which  is  leaving  a 
station,  to  enable  a  pert^on  who  has  tres- 
passed upon  it  to  get  off.  McElvane  v. 
Central  of  Georgia  K.  Co.  34:  7x5,  54  So. 
489,  —  Ala.  — -. 

15.  Tlie  sudden  increasing  of  the  speed 
of  a  railroad  train  in  a  railroad  yard  to  an 
unlawful  rate,  to  the  injury  of  a  trespasser 
in  the  act  of  leaving  the  train,  is  not  such 
negligence  with  respect  to  him  as  to  ren- 
der the  railroad  company  liable  for  the 
injury,  in  the  absence  of  knowledge  of  his 
peril  on  the  part  of  those  in  charge  of  the 
train.  McElvane  v.  Central  of  Georgia  R. 
Co.  34:  715,  54  So.  489,  —  Ala.  — . 
Ejection  of  passenger  or  trespasser. 

Reversible  error  as  to  evidence  in  ac- 
tion for  ejection,  see  Appeal  and 
Error,  27. 

Reversible  error  in  instructions  in  ac- 
tion for  ejection,  see  Appeal  and 
Error,  32. 

Relevancy  of  evidence  on  question  of 
damages  for,  see  Evidence,  48. 

Damages  for  ejection,  see  Damages, 
4-7,   16. 

Sufficiency  of  evidence  to  go  to  jury, 
see  Trial,  3,  4. 

Question  for  jury  in  action  for  ejec- 
tion, see  Trial,  5. 

16.  A  brakeman  on  a  freight  train  is 
prima  facie  presumed  to  have  authority  to 
eject  trespassers  therefrom,  so  as  to  obviate 
the  necessity  of  proving  such  authority  in 
the  first  instance,  in  an  action  to  hold 
the  railroad  company  liable  for  an  injury 
caused  by  a  wrongful  ejection  by  him. 
Golden  v.  Northern  P.  R.  Co.  34:  11 54,  104 
Pac.  549,  39  Mont.  435. 

17.  The  conductor  of  a  train  must,  be- 
fore expelling  a  passenger  holding  a  ticket 
which  he  thinks  was  issued  in  violation 
of  the  rules  of  the  road,  heed  the  reason- 
able explanation  of  the  passenger  as  to 
how  he  obtained  possession  of  the  ticket. 
Smith  V.  Southern  R.  Co.  34:  708,  70  S.  E. 
1057,  —  S.  C.  — . 

18.  A  passenger  w^hose  ticket  has  been 
taken  up  by  the  conductor  is  not  bound 
to  borrow  money  to  avoid  ejection  from  the 
train  when  fare  is  demanded  from  liim  a 
second  time.  Light  v.  Detroit  &  M.  R.  Co. 
34:  282,   130   N.   W.    1124,  —  Mich.   — . 

(Annotated) 
Injuries  In  getting  on  or  ofT. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 
^  10.  The    conductor    is    not    negligent    in 
failing    to    prevent    a    trespasser    from    at-  I 
34  L.R.A.(N.S.) 


tempting  to  alight  from  a  train  going  only 
2    miles    an    hour.      McElvane    v.    Central 
of  Georgia  R.  Co.  34:  715,  54  So.  489,  — 
Ala.  — . 
Stations;  approaclies;   platforms. 

Platform  at  depot  as  public  highway 
within  meaning  of  accident  insur- 
ance policy,  see  Insurance,  7. 
Doctrine  of  last  clear  chance,  see  Neg- 

ligence,  7. 
See  also  Railroads,  2. 

20.  One  who  sat  on  the  rail  against  the 
wheel  of  one  of  a  string  of  freight  cars  on 
a  switch^  while  waiting  for  a  passenger 
train  to  arrive,  to  meet  a  passenger,  was 
negligent,  so  as  to  bar  recovery  for  in- 
juries by  an  engine  backing  the  car  against 
him.  Hammers  v.  Colorado  Southern,  N. 
O.  &  P.  R.  Co.  34:  685,  55  So.  4,  128  La. 
648. 

Tickets;  conditons;   fares. 

21.  One  who  purchases  a  continuous- 
trip  ticket  is  not  entitled  to  stop  over,  and 
is  subject  to  forfeiture  of  his  ticket  in 
case  he  attempts  it,  although  it  is  ex- 
changed for  a  conductor's  check  which 
states  that  it  must  be  used  to  destination 
before  midnight  on  the  date  punched,  which 
is  interpreted  by  conductors  and  station 
agent  to  mean  that  he  may  stop  over  if  be 
uses  the  ticket  within  the  time  limited, 
and  he  acts  upon  their  advice.  Sanden 
v.  Northern  P.  R.  Co.  34:  711,  115  Pac  408, 
—  Mont.  — .  (Annotated) 
Baggage. 

Presumption  and  burden  of  proof,  see 

Evidence,  14. 
Pleading  in  action  for  loss  of  baggage, 

see  Pleading,  4. 
•  Necessity    of    special     finding    aa    to 

limited  liability  contract,  see  Trial, 

20. 

22.  A  carrier  which  accepts  as  baggage 
the  tools  of  a  watchmaker  is  liable  to  him 
for  their  value  in  case  they  are  destroyed 
by  its  negligence.  Wells  v.  Great  North- 
ern R.  Co.  34:  8x8,  114  Pac.  92,  —  Or.  — . 

23.  The  assent  by  a  passenger  purchas- 
ing a  reduced  fare  ticket  to  a  provision 
therein  limiting  the  liability  of  the  carrier 
f5r  loss  of  baggage  to  a  certain  sum  is 
inefTective  in  case  of  loss  caused  by  car* 
rier*8  negligence.  Wells  v.  Great  North- 
ern R.  Co.  34:  818,  114  Pac.  92,  —  Or.  — . 

(Annotated) 

24.  A  stipulation  in  a  railway  ticket 
that  baggage  liability  is  limited  to  an 
amount  not  exceeding  a  specified  sum  in 
value  is  not  a  stipulation  by  the  parties  as 
to  the  value  of  the  baggage  which  will 
bind  the  owner  in  case  it  is  lost  through 
the  carrier's  negligence.  Wells  v.  Great 
Northern  R.  Co.  34:  8x8,  114  Pac.  92,  — 
Or.  — . 

25.  Failure  to  afTord  the  passenger  an 
opportunity  to  name  a  different  amount 
will  not  render  a  provision  in  a  reduced 
rate  passenger  ticket  limiting  the  carrier's 
liability  for  baggage  to  a  specified  sum, 
invalid  where,  by  paying  the  full  regular 
fare,  he  might  have  imposed  upon  the  car- 
rier full  liability  for  the  baggage.     Gardi- 
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service  in  connection  therewith,  than  that 
specified  in  its  published  schedule  of  rates. 
Louisville  &  N.  R.  Co.  v.  Mottley,  34:  671, 
65  L.  ed.  297,  31  Sup.  Ct.  Rep.  266,  219  U.  S. 
467. 

36.  Tlie  moving  of  a  railroad  station 
less  than  400  feet  for  the  better  accommo- 
dation of  the  public  is  not  an  abandonment 
of  the  station,  within  the  meaning  of  a 
statute  requiring  consent  of  the  railroad 
commissioners  to  such  abandonment.  Louis- 
ville &  I.  R.  Co.  V.  Callahan,  34:  412,  136 
S.  W.  1018,  143  Ky.  617.  (Annotated) 

CARRYING  WEAPONS. 

That  a  pistol  has  become  defective, 
in  that  it  has  lost  its  hammer  and  main- 
spring, does  not  destroy  its  character  as  a 
pistol  within  the  meaning  of  a  statute  im- 
posing a  penalty  for  carrying  such  a  weap- 
on concealed.  Mitchell  v.  State,  34:1174, 
65  So.  364,  —  Miss.  — .  (Annotated) 

CASE. 

Damages  for  preventing  person  from 
securing  contract,  see  Damages,  1. 

Trespass  on  the  case  against  agent 
signing  principal's  name  to  con- 
tract, see  Principal  and  Agent,  2. 

CEMETERIES. 

As  nuisance,  see  Nuisance,  1,  6;  Trial, 
15. 

CHARITIES. 

Evidence   in   action   for  negligence   of 

fhysician  in  charity  hospital,  see 
Ividence,  63. 

1.  A  devise  of  property  to  a  municipal 
corporation  in  trust  to  devote  the  income  to 
the  maintenance  and  improvement  of  its 
parks  is  a  valid  public  charitable  trust. 
Burr  V.  Boston,  34:  143,  06  N.  E.  208,  208 
Mass.  637. 

2.  A  railroad  company  which  attempts 
to  maintain  a  hospital  service  for  injured 
employees  with  a  fund  secured  by  deducting 
a  small  amount  monthly  from  the  wages  of 
each  employee  is  not  liable  for  the  malprac- 
tice of  physicians  employed,  if  it  uses  ordi- 
nary care  to  select  competent  and  skilful 
ones.  Arkansas  M.  R.  Co.  v.  Pearson,  34: 
317,  135  S.  W.  917,  —  Ark.  — . 

CHECKS. 

Payment  by  bank  of  forged  check,  see 
Banks,  1. 

CHILDREN. 

See    infants. 

CHINESE  RESTAURANT. 

Statute  forbidding  presence  of  women 
in,  see  Constitutional  Law,  14,  24. 

CIGARETTES. 

Ordinance  prohibiting  smoking  of,  see 
Municipal  Corporations,  7. 

CITY. 

See  Municipal  Corporations. 
34  L.R.A.(N.S.) 


CIVIL  DAMAGES. 

See  Intoxicating  Liquors,  3. 

CIVIL  SERVICE. 

Delegation  of  power  to  civil  service 
commission,  see  Constitutional 
Law,  3. 

Constitutionality  of  civil  service  act, 
see    Constitutional    Law,    4. 

Validity  of  statute  declaring  vacant 
offices  of  persons  violating  civil 
service  law,  see  Statutes,  4. 

1.  Arbitrary  power  sufficient  to  invali- 
date the  statute  is  not  conferred  upon  a 
civil  service  commission  to  extend  the  ex- 
empt class,  where  they  are  directed  to  in- 
clude only  offices  as  to  which  they  in  fact 
find  that  examinations  are  impracticable 
on  account  of  the  temporary  duties  of  the 
employment,  or  for  special  reasons  satis- 
factory to  the  commission.  State  ex  reL 
Buell  V.  Frear,  34:  480,  131  N.  W.  832,  — 
Wis.  — .  (Annotated) 

2.  The  discretion  of  the  appointing  of- 
ficer in  making  appointment  to  office  is  not 
unduly  restricted  by  a  statute  which  limits 
him  to  a  choice  among  three  names  from 
an  eligible  list,  except  in  ease  of  confiden- 
tial assistants  or  laborers,  as  to  whom 
competitive  examinations  shall  be  found 
impracticable.  State  ex  rel.  Buell  v.  Frear, 
34:  480,  131  N.  W.  832,  —  Wis.  — . 

CLAIMS. 

Against  bankrupt  estate,  see  Bank- 
ruptcy,  h 

Against  city,  presentation  of,  see  Mu- 
nicipal Corporations,  1&-18. 

CLASSIFICATION. 

By  statute,  see  Constitutional  Law,  4- 
10. 


CLUBS. 

Assignment  of  dues  owing  by  member, 
see  Assignment,  1. 

1.  Provisions  of  the  articles  of  as- 
sociation of  a  social  club  imposing  upon 
members  the  payment  of  dues  and  assess- 
ments at  stated  times,  and  subscribed  to  by 
them,  create  a  legal  obligation  upon  the 
part  of  each  member  to  pay  the  same,  90 
long  as  the  society  remains  a  going  concern 
and  his  membership  therein  continues.  An- 
derson V.  Amidon,  34:  647,  130  N.  W.  1002, 
—  Minn.  — .  (Annotated) 

2.  The  relation  of  members  to  unincor- 
porated social  clubs  and  societies  is  con- 
tractual, and  the  articles  of  association  or 
by-laws  constitute  the  terms  of  their  agree- 
ment. Anderson  v.  Amidon,  34:  647,  130 
N.  W.  1002,  —  Minn.  — . 


CODE. 

Pleading  imder  Code,  see  Pleading,  3» 
11. 


COMBINATIONS. 

See  Monopoly  and  Combinations. 


COMITY— CONSPIRACy. 
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COMtTY. 

See  Conflict  of  Laws. 

COMKEROC 

Am  to  governmental  regulation  of  car- 
riers in  matters  not  affecting  in- 
terstate commerce,  see  Carriers, 
33-35. 

Effect  of  filing  of  rates  by  carrier,  see 
Carriers,  33. 

1.  The  prohibitions  of  the  anti-trust  act 
of  July  2,  1890,  §§  1,  2,  against  restraints 
or  monopolization  of  trade  or  commerce,  do 
not  exceed  the  authority  of  Congress  to 
regulate  commerce,  as  applied  to  undue  re- 
straints of  interstate  or  foreign  commerce 
in  petroleum  and  its  products,  by  contract, 
combination,  or  conspiracy,  or  monopoliza- 
tion, or  attempts  to  monopolize  any  part  of 
such  commerce.  Standard  Oil  Co.  v.  Unit- 
ed States,  34:  834,  55  L.  ed.  619,  31  Sup. 
Ct.  Rep.  502,  221  U.  S.  1. 

2.  Congress,  in  the  exercise  of  its  power 
over  commeVce,  could  enact  the  provisions 
of  the  act  of  June  26,  1906,  §  6,  which  ren- 
dered unenforceable  a  prior  contract,  valid 
when  made,  by  which  an  interstate  carrier 
agreed  to  issue  annual  pAsses  for  life  in 
consideration  of  a  release  of  a  claim  for 
damages.  Louisville  &  N.  R.  Co.  v.  Mot- 
tley,  34:  671,  55  L.  ed.  297,  31  Sup.  Ct.  Rep. 
205,  219  U.  S.  467. 

3.  One  is  not  engaged  '  in  interstate 
commerce  in  transporting  from  the  depot 
of  the  carrier  to  the  residence  of  the  buyer 
intoxicating  liquor  which  had  been  ordered 
from  another  state,  and  shipped  to  and 
left  at  such  depot.  State  v.  Wignall,  34: 
507,  128  N.  W.  935,  —  Iowa,  — . 

COMMISSIONS. 

Of  broker,  see  Brokers,  2»  8. 

COMMITTEE. 

Of  incompetent  person,  see  Incompetent 
Persons. 

COMMON  OARRIERS. 

See  Carriers. 

COMPENSATION. 

Of  broker,  see  Brokers,  2,  8. 
Of   prosecuting   attorney,   see   District 
and  Prosecuting  Attorneys. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  3,  4. 

COMPROMISE  AND  SETTLEMENT. 

Effect  of  settlement  of  main  cause  of 
dismissal  of  proceeding  for  con- 
tempt, see  Dismissal  and  Discon- 
tinuance, 1. 

With  principal  debtor  after  appoint- 
ment of  receiver,  see  Receivers,  1. 

CONCLtJSIOXS. 

Demurrer  to  complaint  because  of  al- 
legation of,  see  Pleading,  11. 
34  L.R.A.(x\,JS.j 


CONCLUSIVENESS. 

Of  bill  of  lading  in  hands  of  transferee, 

see  Bills  of  Lading. 
Of  decision  of  one  offering  reward  in 

prize   contest,   see    Prize   Contest, 

2. 
Of  findings  of  referee,  see  Kefarence, 

2. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITION. 

In  railroad  ticket,  see  Carriers,  21. 

Relating  to  real  property,  see  Coy»> 
nants  and  Conditions. 

Parol  evidence  as  to,  see  Evidence,  27. 

In  oil  and  gas  lease,  see  Mines,  2. 

Of  right  to  extension  of  time  for  re- 
moval of  timber,  see  Timber.. 

CONDITION  PRECEDENT. 

See  Covenants  and  Conditions,  L 

CONDUCT. 

Estoppel  by,  see  Estoppel,  1,  2. 

CONFINEMENT. 

Of  lunatic,  see  Incompetent  Persons, 
2. 

CONFLICT  OP  LAWS. 

As  to  venue  of  action,  see  Venue. 

1.  That  the  carrying  of  an  animal  on 
Sunday  is  legal  in  the  state  where  the 
service  is  to  be  performed  does  not  validate 
a  contract  therefor  made  on  that  day  in 
another  state  whose  laws  forbid  the  making 
of  such  contracts  on  that  day.  Lovell  v. 
Boston  &  M.  R.  Co.  34:  67,  78  Atl.  621,  76 
N.  H.  508.  (Annotated) 

2.  A  carriage  contract  containing  a 
limitation  of  liability  clause,  which  is  void 
at  the  place  where  it  is  made  because  exe' 
cuted  on  Sunday,  cannot  be  declared  valid 
and  enforced  because  a  portion  of  the  serv- 
ice was  to  be  performed  in  another  state 
where  it  would  have  been  valid,  and  where 
the  injury  for  which  the  carrier  is  sought 
to  be  held  liable  occurred.  Lovell  v.  Boston 
&  M.  R.  Co.  34:  67,  78  Atl.  021,  76  N.  H. 
568. 

CONGRESS. 

Referring  to  oongressional  debates  in 
construing  statute,  see  Statutes, 
8. 


CONSIDERATION. 

Failure  of,  as  defense  to  note, 

and  Notes,  3,  4. 
Of  contract,  see  Contracts,  1. 


Bills 


CONSPIRACY. 

Proof  of  acts  or  declarations  of  oo-con- 
spirator,  see  Evidence,  42. 

Injunction  against  boycott^  see  Injunc- 
tion, 3. 

The  agreement  of  two  or  more  per- 
sons to  take  and  use  another's  automopile 
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without  authority  may  be  punished  aa  a 
criminal  conspiracy.  State  y.  Dayis,  34: 
295,  70  S.  E.  811,  —  S.  C.  — w 


CONSTITUTIONAL    LAW. 

Who  may  question  constitutionality  of 
statute,  see  Statutes,  1-3. 


Ez  post  facto  and  retrospective  laws. 

As  to  when  statutes  are  retrospective, 
see  Statutes,  10. 

1.  A  statute  validating  an  informal  ac- 
knowledgment to  a  deed,  so  as  to  render  the 
instrument  binding  on  the  grantor,  is  not 
an  ew  post  facto  law.  Eckles  v.  Wood,  34: 
83a,  136  S.  W.  907,  143  Ky.  451. 
Delegation  of  power. 

Delegation   of   authority   by   board   of 
health,  see  Waters,  6. 

2.  Legislative  power  is  not  unconstitu- 
tionally delegated  to  the  courts  by  the  pro- 
visions of  the  act  of  July  2,  1890,  §§  1,  2, 
prohibiting  combinations  in  restraint  of 
interstate  or  foreign  trade  or  commerce,  or 
the  monopolization  or  attempt  to  monopo- 
lize any  part  of  such  commerce,  because  the 
general  language  of  these  provisions  leaves 
it  to  the  judiciary  to  decide  whether,  in  a 
given  case,  the  particular  acts  come  within 
the  condemnation  of  the  statute.  Standard 
Oil  Co.  V.  United  States,  34:  834,  65  L.  ed. 
619,  31  Sup.  Ct.  Rep.  602,  221  U.  S.  1. 

3.  A  statute  permitting  a  commission 
to  carry  into  effect  the  civil  service  law  to 
make  rules  to  regulate  the  exercise  of  the 
powers  conferred  upon  them,  and  to  classify 
the  oflices  and  provide  for  exemptions  and 
suspend  them  in  certain  cases,  does  not  con- 
stitute an  unlawful  delegation  of  legisla- 
tive power,  where  the  legislature  itself  has 
provided  a  complete  classilication  of  offices, 
^nd  imposed  the  duty  on  the  commission 
of  arranging  the  oflices  pursuant  to  the 
classification.  State  ex  rel.  BucU  v.  Frear, 
34:  480,  131  N.  W.  832,  —  Wis.  — . 
Equal  protection  nnd  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 6,  7. 

4.  Making  appointment  to  public  office 
depend  upon  fitness,  to  be  ascertained  by 
competitive  examination  as  far  as  possible, 
does  not  create  an  unconstitutional  dis- 
crimination between  different  classes  of 
citizens  in  regard  to  the  right  to  enter 
upon  and  continue  in  the  public  service, 
since  the  right  to  hold  public  office  is  not 
a  natural  right  of  the  citizens  or  one  guar- 
anteed to  him  by  the  Constitution.  State 
ex  rel.  Buell  v.  Frear,  34:  480,  131  N.  W. 
832,  —  Wis.  — . 

5.  Making  an  ordinance  forbidding  the 
piling  of  lumber  for  storage  within  a  cer- 
tain distance  of  buildings  on  neighboring 
property  applicable  only  to  buildings  erect- 
ed before  the  establishment  of  the  lumber 
yard  docs  not  constitute  an  unconstitution- 
al discrimination  against  the  owners  of 
vacant  property.  CMiicago  v.  Ripley,  34: 
1186,  94  N.   E.  931,  249  111.  468. 

6.  A  statute  confining  liabiTty  for  de- 
34  L.R.A.(N.S,) 


positing  sawdust,  shavings,  and  mill  rfefnse 
in  the  streams  to  operators  of  mill  does 
not  discriminate  against  them  so  as  to  ren- 
der it  unconstitutional  as  depriving  them 
of  the  equal  protection  of  the  laws.  State 
V.  Haskell,  34:  286,  79  Atl.  852,  —  Vt.  — . 

7.  The  application  of  a  police  measure 
to  the  work  of  erection  or  demolition  of 
structures  having  iron  or  steel  framework, 
operation  of  elevators  in  constructing  or 
demolishing  buildings,  to  work  on  scaffolds 
or  about  electrical  currents  or  explosives, 
the  operation  of  railroads,  the  construc- 
tion of  tunnels,  and  work  carried  on  under 
compressed  air,  is  not  a  denial  of  the  equal 
protection  of  the  laws,  as  being  an  arbitrary 
classification.  Ives  v.  South  Buffalo  R.  Co. 
34:  i6a,  94  N.  E.  431,  201  N.  Y.  271. 

8.  An  act  of  the  legislature  which  in 
effect  places  persons  who  manufacture  and 
sell,  or  who  sell  either  at  wholesale  or  re- 
tail, certain  specified  food  products  in  pack- 
age form,  not  put  up  by  retailers,  in  one 
class,  and  retailers  who  put  up  and  sell 
the  same  products  in  package  form  them- 
selves, in  another  class,  and  provides  that 
such  food  sold  in  package  form,  not  put  up 
by  the  retailer,  shall  t^ar  a  printed  label 
showing  net  weight  or  measure  of  the  con- 
tents, does  not  deprive  one  who  sells  a 
"misbranded"  package,  of  the  equal  pro- 
tection of  the  laws,  and  is  not  violative  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  Freadrich  v.  State,  34: 
650,  131  N.  W.  618,  —  Neb.  — . 

(Annotated) 

9.  Savings  banks  are  not  unconstitu- 
tionally discriminated  against  by  malting 
applicable  to  them  alone  the  provisions  of 
Mass.  Laws  1907,  chap.  340,  tbat  deposits 
which  have  remained  inactive  and  unclaimed 
for  thirty  years,  where  the  claimant  is  un- 
known or  the  depositor  cannot  be  found, 
shall  be  paid  to  the  treasurer  and  receiver 
general,  to  be  held  by  him  as  trustee  for 
the  true  owner  or  his  legal  representatives. 
Provident  Inst,  for  Sav.  v.  Malone,  34:  nag, 
65  L.  ed.  899,  31  Sup.  Ct.  Rep.  661,  221  U. 
S.  660. 

10.  The  legislature  can  pass  no  law  limit- 
ing the  hours  of  labor  on  contracts  for  im- 
provements which  a  municipal  corporation 
undertakes  in  its  private  or  proprietary 
capacity,  where  the  Constitution  prohibits 
special  laws  regulating  labor,  since  there 
is  no  distinction  between  the  labor  on  such 
contracts  and  those  of  private  individuals, 
which  can  form  a  proper  basis  for  classifi- 
cation. Com.  V.  Casey,  34:  767,  80  Atl.  78, 
—  Pa.  — .  (Annotated) 
Due  process;  right  to  life,  liberty,  and 

property. 

11.  A  statute  forbidding  the  use,  with- 
out his  consent,  of  the  portrait  of  another 
person  for  purposes  of  advertising  or  trade, 
does  not  unconstitutionally  restrict  one*s 
liberty.  Rhodes  v.  Sperry  &  Hutchinson 
Co.  34:  1143,  85  N.  E.  1097,  193  N.  Y.  223. 

12.  A  statute  Which  in  general  terms  for- 
bids the  use  of  the  portrait  of  another 
person  for  advertising  or  trade  purposes 
without  his  written  consent  will  be  given 
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a  prospective  operation^  and  therefore  does 
not  deprive  the  owner  of  such  portrait  of 
his  property  without  due  process  of  law. 
Rhodes  V.  Sperry  &  Hutchinson  Co.  34:  XX43» 
86  N.  E.  1097,  193  N.  Y.  223. 

13.  No  unconstitutional  transfer  of  prop- 
erty from  one  person  to  another  is  effected 
by  a  statute  validating  an  informal  ac- 
knowledgment of  a  deed  which  is  supported 
by  a  sufficient  consideration,  so  as  to  make 
it  binding  on  the  grantor.  Eckles  v.  Wood, 
34:  832,  136  S.  W.  907,  143  Ky.  461. 

14.  Rendering  the  proprietor  of  a  Chi- 
nese restaurant  criminally  liable  for  per- 
mitting woman  under  the  age  of  twenty-one 
years  to  enter  it  or  be  served  with  food  or 
drink  there  deprives  him  of  his  liberty  and 

Sroperty  without  due  process  of  law,  and 
enies  him  the  equal  protection  of  the  laws. 
Re  Opinion  of  the  Justices,  34:  604,  94  N. 
£.  668,  207  Mass.  601.  (Annotated) 

16.  The  property  of  a  savings  bank  is 
not  taken  without  due  process  of  law  by 
Mass.  Laws  1907,  chap.  340,  providing  that 
deposits  which  have  remained  inactive  and 
unclaimed  for  thirty  vears,  where  the  claim- 
ant is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  tne  treasurer  and 
receiver  general,  to  be  held  by  him  as  trus- 
tee for  the  true  owner  or  his  legal  reprei 
sentatives.  Provident  Inst,  for  Sav.  v.  Ma* 
lone,  34:  1129,  55  L.  ed.  809,  31  Sup.  Ct. 
Rep.  661,  221  U.  S.  660. 

16.  An  attempt  to  make  an  employer  lia- 
ble for  injury  to  an  employee,  arising  out 
of  a  necessary  risk  or  danger  of  the  em- 
ployment, or  one  inherent  in  the  nature 
thereof,  without  fault  on  the  part  of  the 
employer,  unless  it  was  caused  by  the  seri- 
ous and  wilful  misconduct  of  the  employee, 
is  an  unconstitutional  taking  of  liberty  and 
property  without  due  process  of  law.  Ives 
▼.  South  Buffalo  R.  Co.  34:  162,  94  N.  £. 
431,  201  N.  Y.  271.  (Annotated) 

17.  The  constitutional  liberty  of  the  citi- 
zen to  make  contracts  was  not  infringed  by 
the  enactment  by  Congress,  in  the  exercise 
of  its  power  over  commerce,  of  the  provi- 
sions of  the  act  of  June  29,  1906,  §  6,  which 
rendered  unenforceable  a  prior  contract, 
valid  when  made,  by  which  an  interstate 
carrier  agreed  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of  a  claim 
for  damages.  Louisville  &  N.  R.  Co.  v. 
Mottley,  34:  671,  55  L.  ed.  297,  31  Sup.  Ct 
Rep.  265,  219  U.  S.  467. 

18.  The  right  to  the  use  of  property  is 
unconstitutionally  interfered  with  by  a  stat- 
ute forbidding,  under  penalty,  the  erection 
and  maintenance  of  any  structure  for  a4- 
vertising  purposes  within  500  feet  of  a 
publio  park  or  boulevard.  Haller  Sign 
Works  v.  Physical  Culture  Training  School, 
34:  998,  94  N.  £.  920,  249  111.  436. 

( Annotated ) 

19.  Forbidding  a  riparian  owner  on  a 
pond  from  which  a  municipal  water  supply 
is  taken,  to  bathe  in  the  pond,  does  not 
unconstitutionally  deprive  him  of  his  prop- 
erty rights,  since  such  use  of  the  property 
34  L.R,A.(N.S.) 


is  not  reasonable.    State  v.  Morse,  34:  190, 
80  Atl.  189,  —  Vt.  — . 

20.  A  statute  permitting  the  appoint- 
ment of  an  agent  for  an  absent  heir,  who 
shall  have  power  to  sell  the  estate  without 
notice  to  the  heir  if  it  remains  in  his  hands 
a  certain  time  unclaimed,  and ^ pay  the  pro- 
ceeds into  the  county  treasury,  subject  to 
the  claim  of  such  heir,  does  not  deprive 
the  heir  of  his  property  without  due  proc- 
ess of  law,  since  the  sale  is  merely  part  of 
the  proceeding  by  which  the  heir  acquires 
his  property  under  the  inheritance  laws. 
Bickford  v.  Stewart,  34:623,  104  Pac.  263, 
66  Waah.  278. 

Police  power. 

21.  The  police  power  does  not  extend  to 
the  prohibition  of  the  sale  of  harmless  soft 
drinks,  even  though,  under  the  guise  of  sell- 
ing such  drinks,  sdme  persons  may  attempt 
to  sell  those  which  are  intoxicating.  Tol- 
liver  v.  Blizzard,  34:  890,  137  S.  W.  609, 
143  Ky.  773.  (Annotated) 

22.  The  state  may,  under  its  police  pow- 
er, for  the  protection  of  food  fish  in  the 
streams  of  the  state,  prohibit  the  deposit 
of  mill  refuse  therein.  State  v.  Haskell, 
34:  286,  79  AtV  852,  —  Vt.  — . 

23.  A  prohibition  of  bathing  in  ponds 
from  which  municipal  water  supplies  are 
taken  is  not  so  unnecessary  or  unreason- 
able a  matter  of  law  that  the  court  will 
declare  that  it  does  not  come  within  the 
police  power  of  the  state.  State  v.  Morse, 
34:  190,  80  Atl.  189,  •—  Vt.  — -. 

24.  The  police  power  does  not  extend  to 
the  exclusion  of  young  women  from  restau- 
rants kept  by  Cninese  persons,  since  such 
a  regulation  has  no  direct  relation  to  the 
evil  to  be  remedied.  Re  Opinion  of  the 
Justices,  34:  604,  94  N.  £.  668,  207  Mass. 
601. 

Impairing  obligation  of  contracts. 

26.  The  obligation  of  no  contract  is  im-* 
paired  by  a  statute  forbidding  the  use  of  a 
photograph  of  another  person  for  adver- 
tising or  trade  purposes  without  his  written 
consent,  which  operates  prospectively  only. 
Rhodes  v.  Sperry  &  Hutchinson  Co.  34: 
1143,  86  N.  E.  1097,  193  N.  Y.  223. 

26.  The  obligation  of  the  contract  be- 
tween a  savings  bank  and  its  depositor  is 
not  unconstitutionally  impaired  by  Mass. 
Laws  1907,  chap.  340,  providing  that  de- 
posits which  have  remained  inactive  and 
unclaimed  for  thirty  years,  where  the  claim- 
ant is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and 
receiver  general,  to  be  held  by  him  as  trus- 
tee for  the  true  owner  or  his  legal  repre- 
sentatives. Provident  Inst,  for  Sav.  v.  Ma- 
lone,  34:  1x29,  65  L.  ed.  899,  31  Sup.  Ct. 
Rep.  661,  221  U.  S.  660. 

27.  The  legislature  may  validate  the  ac- 
knowledgment of  an  existing  deed  which 
was  taken  by  a  proper  officer,  but  was  lack- 
ing in  certain  formal  matters  required  by 
statute,  so  as  to  render  the  deed  effectual 
against  the  grantor,  without  unconstitu- 
tionally impairing  the  obligation  of  a  oon- 
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tract.     Ecklea  v.  Wood,  34:  832,  136  S.  W. 
907,  143  Ky.  461. 

CONSTRUCTION. 

Of   insurance   contract,   see  Insurance, 

2. 
Of  pleading,  see  Pleading,  12. 
Of  statutes,  see  Statutes,  8-10. 

CONTEMPT. 

Reversible  error  in  decree,  see  Appeal 

and  Error,  23. 
Dismissal  of  contempt  proceeding,  see 

Dismissal   and    Discontinuance,    1. 

A  punitive  sentence  appropriate  only 
to  a  proceeding  at  law  for  criminal  con- 
tempt, where  the  contempt  consisted  in  do- 
in^  that  which  had  been  prohibited  by  an 
injunction,  could  not  properly  be  imposed 
in  contempt  proceedings  which  were  in- 
stituted, entitled,  tried,  and,  up  to  the 
moment  of  sentence,  treated,  as  a  part  of 
tlie  original  cause  in  equity.  Gompers  v. 
Buck's  Stove  &  Range  Co.  34:  874,  65  L.  ed. 
797,  31   Sup.  Ct.  Rep.  492,  221   U.  S.  418. 

( Annotated ) 

CONTINGENT   REMAINDER. 

See   Wills,   4. 

CONTINUANCE. 

Of  life,  presumption  as  to,  see  Evidence, 
7. 

CONTINUANCE  AND  ADJOURNMENT. 

The  omission  of  the  name  of  a  use- 
plaintiff  to  whom  a  judgment  for  the  kill- 
ins  of  plaintiff's  child  had  been  assigned 
l)eiore  its  reversal,  when  amending  the  com- 
plaint so  as  to  add  the  name  of  the  child's 
mother  as  a  coplaintiff,  is  not  ground  for 
continuance  In  defendant's  favor  on  the 
ground  of  surprise,  since  the  presence  or 
absence  of  the  use-plaintiff  is  immaterial  to 
defendant.  Bracken  v.  Pennsylvania  R. 
Co.  34:  790,  71  Atl.  926,  222  Pa.  410. 

CONTRACTS. 

Whether  action  one  on  contract  or  in 
tort)  see  Action  or  Suit,  1,  2. 

ABsignment  of,  see   Assignment,  2,  3. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws. 

Restrictions  on  right  of  contract,  see 
Constitutional  Law,  16,  17. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  26-27. 

Power  of  married  woman  to  contract, 
see  Husband  and  Wife. 

Injunction  to  'protect  rights  in,  see 
Injunction,  1,  2. 

Pleading  in  action  on  implied  contract, 
see  Pleading,  3. 

Rights  and  liabilities  of  agent,  see  Prin- 
cipal and  Agent,  2. 

Specific   performance    of,    see    Specifi 
Performance. 
Consideration . 

Release  of  claim  for  damages  as  con- 
sideration for  carrier's  contract  to 
issue  annual  passes  for  life,  see 
Carriers,  34;    Commerce,  2. 

1.  There  is  no  consideration  for  a  prom- 
34  L.R.A.(N.S.) 


.  ise  to  one  who  has  contracted  in  writing 
to  publish  a  guidebook,  to  pay  money  to 
him  towards  the  expenses  of  the  undertak- 
ing, where  the  writing  does  not  provide 
therefor,  merely  because  he  refuses  to  go 
on  with  the  work  without  it.  Parrot  v. 
Mexican  C.  R.  Co.  34:  a6i,  93  N.  £.  690, 
207  Mass.  184. 
Statute  of  frauds. 

Parol  evidence  to  vary  written  contract^ 

see  Evidence,  23-27. 
Specific  performance  of  oral  ccuxtnei, 
see  Specific  Performance. 

2.  A  verbal  agreement  between  two  bid- 
ders for  land  at  a  judicial  sale,  each  desir- 
ing a  portion  thereof,  to  the  effect  that  the 
successful  bidder  will  allow  the  other  to 
take  and  pay  for  the  portion  he  desires,  is, 
in  substance  and  effect,  a  contract  for  the 
sale  of  land,  and  unenforceable;  the  success- 
ful bidder  having  paid  for  ail  of  the  land, 
and  the  unsuccessful  bidder  not  having  paid 
for  the  portion  it  was  agreed  he  should 
have,  though  prevented  from  doing  so  by 
breach  of  the  agreement  on  the  part  of  the 
other.  Henderson  v.  Henrie,  34:  628,  71  S. 
E.  172,  68  W.  Va.  662. 

3.  A  contract  for  the  sale  of  an  equi- 
table estate  is  within  the  statute  of  frauds. 
Henderson  v.  Henrie,  34:  6a8,  71  S.  E.  172, 
68  W.  Va.  562. 

4.  An  agreement  to  convey  in  considera- 
tion of  marriage,  a  tract  of  land  of  a 
certain  value,  is  void  under  the  statute  of 
frauds,  where  the  promisor  has  four  tracts 
of  that  value,  and  the  writing  contains 
nothing  to  identify  the  one  referred  to,  ex- 
cept that  it  was  to  be  chosen  by  the  prom* 
isee,  although  the  marriage  is  consummated 
on  the  faith  of  the  promise.  Cole  v.  Cole, 
34:  X47,  64  So.  953,  —  Miss.  — , 

(Annotated) 
6.  Mere  parol  acceptance  by  the  as- 
signee of  a  written  assignment  of  a  contract 
to  sell  real  estate  is  sufficient  to  warrant 
the  enforcement  of  the  contract  against 
him  in  favor  of  the  assignor,  since  it  is 
sufficient  to  satisfy  the  statute  of  frauds 
if  the  contract  to  sell  the  assignor's  interest 
in  the  property  is  signed  by  him.  Evans 
V.  Stratton,  34:  393,  134  S.  W.  1164,  142 
Ky.  616. 
Validity;  public  policy. 

As  to  consideration,  see  supra,  1. 

By  railroad  to  issue  pass,  see  Carriers, 

34. 
Conflict  of  laws  as  to,  see  Conflict  of 

Laws. 
Validity  of  covenant,  see  Covenants  and 

Conditions,  4. 
Estoppel  to  deny  validity,  see  Estop- 
pel, 6. 
Of  married  woman's  contract^  see  Hus- 
band and  Wife. 
Of  receiver,  see  Receivers,  2. 

6.  A  contract  forbidden  by  a  revenue 
statute  or  ordinance  is  not  void  if  it  is 
not  malum  in  ae  nor  detrimental  to  good 
morals.  Hughes  v.  Snell,  34:  1x33,  116  Pae. 
1106,  —  Okla.  — -. 

7.  A  real-estate  broker  is  not  deprived 
of  the  right  to  commissions  by  the  fact  that 
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he  had  no  license,  although  the  ordinance 
made  payment  of  a  license  fee  for  revenue 
purpoaea  a  condition  to  conducting  such 
business,  and  made  violations  of  tlS  ordi- 
nance a  misdemeanor.  Hughes  v.  Snell,  34: 
1133,  115  Pac.  1106,  —  Okla.  — . 

8.  One  who  executes  on  Sunday  a  con- 
tract for  the  transportation  of  aa  animal, 
which  contains  a  limitation  of  liability 
clause,  does  not  recognize  the  contract  at  a 
time  when  it  might  have  been  legally  made, 
so  as  to^  ratify  it  and  prevent  his  relying 
on  its  invalidity,  by  accepting  th6  animal 
after  completion  of  the  performance  of  the 
contract  upon  a  week  day.  LovellfV.  Boston 
&  M.  R.  Co.  34:  67,  78  Atl.  021,  75  N.  H. 
568. 

9.  A  contract  for  the  purchase  of  a 
store  and  business  where  a  part  of  the  goods 
and  fixtures  purchased  consist  of  a  niunber 
of  slot  machines  kept  in  use  in  the  store 
for  the  purpose  of  gambling,  and  thereby 
stimulating  and  increasing  the  business,  is 
an  illegal' contract,  and  so  long  as  the  same 
remains  executory  may  be  repudiated  and 
rescinded,  and  money  paid  thereon  may  be 
recovered  back  by  the  person  paying  the 
same.  Mueller  v.  William  F.  Stoecker  Cigar 
Co.  34:  573,  131  N.  W.  923,  —  Neb.  — . 

10.  One  bidding  for  a  public  contract 
has  BO  right  of  action  against  a  notary 
public  who,  in  violation  of  un  injunction 
to  secrecy,  underbids  him  by  the  use  of  in- 
formation gained  in  furnishing  assistance, 
for  a  fee,  in  the  preparation  and  verificar 
tion  of  the  necessary  bond,  and  thereby  se- 
cures the  contract  himself,  at  least,  where 
an  express  promise  to  refrain  from  bidding 
would  be  illegal,  as  a  conspiracy  to  sup- 
press competition  for  public  work.  Hardi- 
son  v.  Reel,  34:  Z098,  70  8.  E.  463,  154  N. 
C.  273. 

Change  or  extinguishment. 

11.  Upon  refusal  of  one  who  has  em- 
ployed another  to  perform  services  for  him 
to  advance  money  for  his  expenses,  as  re- 

?[uired  by  the  contract,  the  latter  may  sue 
or  breach  of  the  contract  without  com- 
pleting performance  on  his  part.  Parrot 
v.  Mexican  C.  R.  Co.  34:  a6i»  93  N.  E.  590, 
207  Maas.  184. 
Public  contract. 

Constitutionality  of  statute  regulating 
hours  of  labor  on  public  contracts, 
see   Constitutional  Law,   10. 
Yalidity  of  contract  affecting  bid,  see 

Contracts,  10. 
Bight  to  recover  damages  against  one 
preventing  another  from  securing, 
see  Damages,  1. 
Presumption    of    violation    of    statute 
regulating  hours  of  labor,  see  Evi- 
dence, 20. 
Ae   to   municipal    contracts   generally, 
see  Municipal   Corporations,  8. 

12.  The  legislature  may  constitutionally 
limit  the  hours  of  labor  of  those  employed 
upon  public  contracts.  Opinion  of  the  Jus^ 
tices,  34:  771,  94  N.  £.  1044,  208  Mass.  619. 

(Annotated) 
34  L.R.A.(N.S.) 


CONTRIBUTION. 

Under  will,  see  Wills,  C 

CONVERSION. 

See  Trover. 

COPY. 

Admissibility  in  evidenea  of  photo- 
graphic copy,  see  Evidence,  22. 

CORPORATIONS. 

Escheat  of  land  held  in  excess  of  au- 
thority, see  Escheat. 

Fraud  inducing  purchase  of  stock,  see 
Fraud  and  Deceit,  3,  4. 

Garnishment  of  foreign  corporation,  see 
Garnishment,  4-tf. 

Right  of  one  causing  delay  of  suit  for 
.  damages  by  transferee  of  stock  to 
set  up  statute  of  limitations,  see 
Limitation   of   Actions,   1. 

When  action  for  deceit  in  sale  of  stock 
accrues,  see  Limitation  of  Actions, 
3. 

Liability  of  corporation  for  acts  of 
agents,  see  Master  and  Servant,  10. 

Veaue  of  action  against  foreign  corpo- 
ration, see  Venue,  2. 

Appointment  of  agent  for  service  of 
process,  see  Writ  and  Process. 

1.  A  manufacturing  corporation  cannot 
lend  its  credit  by  an  accommodation  in- 
dorsement or  contract  of  suretyship  or 
guaranty.  Haupt  v.  Vint,  34:  518,  70  S.  E. 
702,  68  W.  Va.  657. 

2.  The  general. passenger  agent  and  gen- 
eral passenger  traffic  manager  of  a  railroad 
system,  who  contract  for  the  advertising, 
may  be  found  to  have  power  to  agree  to 
pay  money  for  the  publication  of  a  guide- 
book to  make  known  and  popularize  the 
fishing  and  hunting  grounds  along  the  line 
of  the  road,  so  as  to  bind  the  company,  al- 
though they  had  in  fact  been  instructed  to 
make  no  contract  involving  such  expendi- 
tures without  authority  of  an  executive 
officer  of  the  company,  if  the  other  contract- 
ing party  had  no  notice  of  such  instruction. 
Parrot  v.  Mexican  C.  R.  Co.  34:  a6i,  93  N. 
E.  590,  207  Mass.  184. 

3.  A  manager  of  a  corporation  has  no 
implied  authority  to  sign  its  name  as  an 
accommodation  indorser,  surety,  or  guaran- 
ty. Haupt  V.  Vint,  34:  518,  70  JJ.  E.  702,  68 
W.  Va.  657. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim* 

COUNTIES. 

Injunction  at  suit  of  o£So«ra  of.  Me  In- 
junction, 9. 

COUNTY  ATTORNEY. 

See  District  and  Prosecuting  Attorneys. 

COURT  REPORTER. 

Transcript  of  notes  of,  as  bill  of  ex- 
ceptions, see  Appeal  and  Error,  8, 
9. 
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COURTS. 

Delegation  of  power  to,  lee  Ooiutitu- 

tional  Law,  2. 
Contempt  of,  see  Contempt. 
Judicial  notice  by,  see  Evidence,  1,  2. 
As  to  venue  of  action,  see  Venue. 

Relation  to  other  departments  of  gov- 
ernment. 

1.  Ihe  determination  of  where  the  seat 
of  government  is,  is  a  judicial  queatiou. 
State  ex  rel.  West  v.  Huston,  34:  380,  113 
Pac  190,  27  Okla.  006. 

2.  A  court  of  competent  jurisdiction 
has  authority  to  enjoin  the  ministerial  offi- 
cers of  a  state,  other  than  the  governor, 
from  attempting  to  remove  their  otlices  and 
public  records,  books,  and  papers  from  the 
seat  of  government  to  another  city,  and 
from  misapplying  or  disbursing  public  funds 
in  furtherance  of  such  scheme.  State  ex 
rel.  West  v.  Huston,  34:  380,  113  Pac.  190, 
27  Okla.  606. 

3.  The  courts  of  a  state  have  no  power, 
in  the  absence  of  express  constitutional 
provisions,  to  control  the  action  of  the 
governor,  even  in  ministerial  acts.  State  ex 
rel.  West  v.  Huston,  34:  380,  113  Pac  190, 
27   Okla.   606. 

4.  The  legislative  determination  of  the 
necessity  of  a  statute  prohibiting  the  casting 
of  mill  refuse  into  a  stream,  for  the  protec- 
tion of  food  fish,  is  conclusive  upon  the 
courts  upon  demurrer  to  a  petition  seeking 
to  enforce  the  statute  which  attempts  to 
question  its  constitutionality.  State  ▼.  Has- 
kell, 34:  286,  79  Atl.  862,  —  Vt.  — . 
State  courts. 

Transfer    between    state    and    Federal 
courts,  see  Removal  of  Causes. 

5.  A  suit  to  enjoin  violation  of  a  stat- 
ute forbidding  intoxication  and  the  drink- 
ing of  intoxicating  liquors  upon  railway 
trains  may  be  brought  in  the  supreme  court 
by  the  attorney  general,  upon  application 
of  the  state  railway  commissioners,  where 
that  court  has  original  jurisdiction  of  civil 
actions  in  which  the  state  is  a  party.  State 
V.  Chicago,  B.  &  Q.  R.  Co.  34:  250,  130  N.  W. 
295,  88  Neb.  669. 

6.  A  constitutional  provision  conferring 
upon  the  supreme  court  jurisdiction  of  civil 
cases  in  which  the  state  is  a  party  includes 
any  civil  action  in  which  the  state  has  such 
an  interest  that  the  action  may  be  brought 
and  prosecuted  in  its  name.  State  v.  Chi- 
cago, B.  &  Q.  R.  Co.  34:  350,  130  N.  W.  296, 
88  Neb.  669. 

Federal  courts. 

7.  The  presence  of  one  of  the  defendants 
in  the  Federal  district  in  which  suit  by  the 
United  States  under  the  an ti -trust  act  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap.  647, 
U.  S.  Conip.  Stat.  1901,  p.  3201),  §  4,  is 
brought  to  restrain  violations  of  that  act, 
ffives  the  circuit  court  jurisdiction,  and 
justifies  it  in  making  an  order  under  §  6 
for  the  service  of  process  upon  all  the  other 
defendants,  wherever  tliey  may  be  found. 
Standard  Oil  Co.  v.  United  Sta'tes,  34:  834, 

r>5  L.  ed.  619,  31  Sup.  Ct.  Rep.  502,  221  U. 
S.  1. 
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OOVKNANTS  AND  CONDITIONS. 

Notice  of  restrictions  at  auetiaa  aak, 
see  Auctions. 

Damages  for  breach  of,  see  Damasea, 
13. 

Parol  evidence  of  condition,  see  Bri- 
dence,  27. 

Injunction  against  violation  of,  lee  In- 
junction, 1. 

In  lease,  see  Landlord  and  Tenant,  1. 

In  oil  and  gas  lease,  see  Mines,  2. 

Joinder  of  parties  in  action  on  covenant, 
see  Parties,  2. 

1.  A  covenant  by  a  lessor  of  a  farm  for 
a  year,  with  a  tenant  in  possession,  to  fence 
in  time  for  occupancy  by  the  lessee,  is  not 
a  condition  precedent  which  will  defeat  lia- 
bility for  rent,  although  the  tenant  loses  a 
portion  of  the  benefit  of  his  contract  by 
breach  of  the  covenant.  Partridge  v.  Dy- 
kins,  34:  984,  113  Pac.  928,  —  Okla,  — . 

(Annotated) 

2.  A  restrictive  covenant  in  a  deed  of 
real  estate,  executed  before  1900,  which  by 
statute  can  be  operative  only  for  a  period 
of  thirty  years,  forbidding  the  placing  of 
a  stable  on  the  land,  does  not  include  a 
garage.  Riverbank  Improv.  Co.  v.  Ban- 
croft, 34:  730,  96  N.  £.  216,  209  Mass.  217. 

3.  A  restrictive  covenant  in  a  deed  of  a 
lot  in  a  fine  residential  district  in  a  city, 
executed  before  1900,  forbidding  the  pla- 
cing of  buildings  thereon  other  than  a 
dwelling  and  the  usual  outbuildings  ap- 
purtenant thereto,  does  not  include  in  the 
word  ''outbuilding"  an  automobile  garage 
for  private  use.  Riverbank  Improv.  Co.  v. 
Bancroft,  34:  730,  95  N.  £.  216,  209  Mass. 
217.  (AnnoUted) 

4.  A  covenant  in  conveyances  of  lots  in 
a  fine  residential  district  in  a  city,  restrict- 
ing  the  buildings  to  be  placed  thereon  to 
dwellings  and  the  outbuildings  appurtenant 
thereto,  is  not  invalid  as  against  public 
policy.  Riverbank  Improv.  Co.  v.  Bancroft, 
34:  730,  95  N.  £.  216,  209  Kass.  217. 

5.  The  owner  of  a  lot,  for  the  benefit  of 
which  restrictive  covenants  have  been  placed 
upon  other  lots  in  the  tract,  may  main- 
tain an  action  to  enforce  the  covenant. 
Riverbank  Improv.  Co.  v.  Bancroft,  34:  730, 
95  N.  E.  216,  209  Mass.  217. 

CREDITS. 

Taxation  of,  see  Taxes,  2L 

CRIMINAIi    liAW. 

Question  whether  appeal  shouM  be 
taken  to  civil  or  criminal  court, 
see  Appeal  and  Error,  3. 

Interference  with  sentence  on  appeal, 
see  Appeal  and  Error,  42. 

Reversible  error  as  to  instructions,  see 
Appeal  and  Error,  30. 

Prejudicial  error  in  refusal  of  instruc- 
tions, see  Appeal  and  £^or,  33. 

Prejudicial  error  as  to  verdict,  see  Ap- 
peal and  Error,  40. 

Conspiracy  to  commit  crime,  see  Con- 
spiracy. 

As  to  criminal  contempt,  see  Contempt 
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District  Attorney,  see  District  and 
Prosecuting  Attorneys. 

Presumption  and  burden  of  proof,  see 
Evidence,  6,  11,  17,  20. 

Documentary  evidence,  see  Evidence,  21. 

Ptoof  of  acts  or  declarations  of  co-con- 
spirator, see  Evidence,  42. 

Relevancy  and  materiality  of  evidence, 
see  Evidence,  45. 

Evidence  of  other  crimes,  see  Evidence, 
60,  61. 

Sufficiency  of  evidence,  see  Evidence, 
58-«0. 

C&vil  liability  for  false  arrest  and  im- 
prisonment, see  False  Imprison- 
ment. 

Aa  to  requisites  and  sufficiency  of  in- 
dictment, information  or  complaint, 
see  Indictment,  etc. 

Injunction  against  criminal  acts, '  see 
Injunction,  4. 

Injunction  against  criminal  proceed- 
ings, see  Injunction,  8. 

Civil  liability  for  bringing  prosecution, 
see  Malicious  Prosecution. 

Reward  for  arrest,  see  Reward. 

Restricting  evidence  to  issue,  see  Trial, 

Argument  of  counsel,  see  Trial,  2. 
Necessity  or  propriety  of  instructions 

in  criminal  case,  see  Trial,  18. 
Cross-examination  of  witnesses  see  Wit- 

nesses/ 
See  also  Burglary;  Carrying  Weapons; 

Forgery;    Gaming;    Highways    2; 

Homicide;  Malicious  Mischief. 

Intent. 

Presumption  as  to,  see  Evidence,  II. 
1.  In  a  trial  for  bigamy  under  a  statute 
which  does  not  make  intent  an  element  of 
the  crime,  it  is  no  defense  for  accused  to 
prove  he  acted  in  good  faith  on  advice  of 
counsel  that  a  former  marriage  to  his  cousin 
was  void  and  that  a  deputy  county  attorney 
threatened  him  with  prosecution  for  living 
with  her  where  such  former  marriage  is 
valid.  Staley  v.  State,  34:  613,  131  N.  W. 
1028,  —  Neb.  — .  (Annotated) 

Right  to  meet  witnesses. 

2.  A  constitution  a  1  provision  guarantee- 
ing defendants  the  riglit  to  be  confronted  by 
witnesses  against  them  is  complied  with 
when  defendant  has  had  the  opportunity  to 
cross-examine  witnesses  in  a  preliminary 
trial  before  a  justice  of  the  peace,  and  their 
testimony  mny  be  approved  on  a  subsequent 
trial  if  the  witnesses  are  shown  to  have  be- 
come unavailable.  Warren  v.  State,  34: 
1121,  115  Pac.  812,  —  Okla.  Crim.  Rep.  — . 

3.  A  constitutional  provision  that  one 
accused  of  homicide  shall  be  furnished  with 
a  list  of  witnesses  as^ainst  him  does  not 
apply  to  witnesses  called  merely  to  testify 
as  to  the  residence  of  absent  witnesses,  and 
that  they  testified  at  defendant's  prelimin- 
ary examination,  at  which  defendant  was 
present  and  had  an  opportunity  to  cross- 
examine  them.  Warren  v.  State,  34:  zxai, 
116  Pac.  812,  —  Okla.  Crim.  Rep.  — . 
Crimination  of  self. 

4.  A  forged  note  found  in  an  attorney's 
desk  when  it  was  being  scarclied  bv  private 
34  L.R.A.(N.S.) 


individuals  for  papers  belonging  to  his 
client  is  not  inadmissible  against  him  in 
a  prosecution  for  the  forgery,  as  violating 
his  constitutional  right  not  to  be  a  witness 
against  himself,  although  there  is  no  other 
evidence  of  the  corpus  delicti,  so  that  its 
use,  in  effect,  is  to  force  from  him  an  extra- 
judicial confession  thereof.  People  v.  Camp- 
bell, 34:  58,  125  N.  W.  42,  160  Mich.  108. 

(Annotated) 
Pleadings;  motions;  demurrer. 

5.  One  who,  upon  the  day  he  is  indicted 
for  homicide,  enters  a  plea  of  guilty  because 
he  is  informed  that  the  trial  judge  has 
stated  that  if  he  is  to  do  so,  he  had  better 
do  it  before  the  train  leaves  which  would 
take  him  to  a  jail  in  another  county,  as 
mob  violence  is  feared,  and  is  immediately 
found  guilty,  sentenced  to  death,  and  taken 
to  such  jail,  is  entitled  to  a  new  trial  and 
permission  to  withdraw  his  plea.  Little  v. 
Com.  34:  257,  133  S.  W.  1149,  142  Ky.  92. 

(Annotated) 

CRIMINATION  OF  SELF. 

See  Criminal  Law,  4. 

GROSS  BILL. 

See  Pleading,  7. 

CRUELTY. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  1,  2. 

CURATIVE  ACT. 

See  Constitutional  Law,  1. 

CUSTOM. 

A  custom  of  real-estate  agents  to 
take  a  secret  commission  or  rebate  on  re- 
pairs made  upon  the  property  is  void,  as 
contrary  to  public  policy.  ,  Little  v.  Phipps, 
34:  1046,  94  N.  E.  260,  208  Mass.  331. 

(Annotated) 

DAMAGES. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 46,  48. 

Evidence  in  mitigation  of  damages,  see 
Evidence,   49. 

Nominal. 

1.  Substantial  damages  cannot  be  re- 
covered from  one  who  interferes  to  pre- 
vent another  from  securing  a  government 
contract  for  which  he  has  bid,  where  the 
government  has  the  right  to  reject  any 
bid,  so  that  there  is  nothing  to  show  that 
the  contract  would  have  been  secured  in 
the  absence  of  interference.  Hardison  v. 
Reel,  34:  1098,  70  S.  E.  463,  154  N.  C.  273. 
Exemplary  or  pnnitlve. 

Relevancy  of  evidence  on  question  of, 
see  Evidence,  46. 

2.  Punitive  damages  are  allowed  for 
the  public  good  and  for  the  purpose  of 
deterring  others  from  a  like  offense,  and 
never  for  the  purpose  of  enriching  the  in- 
jured person.  Yazoo  &  M.  V.  R.  Co.  v. 
Ilardie,  34:  740,  65  So.  42,  —  Miss.  — . 

3.  Punitive  damages  may  be  allowed 
for  selling  hogs  infected  with   cholera  un- 
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der  the  fraudulent  representation  that  they 
were  sound  in  health  where  the  statute  au- 
thorizes such  damages  in  actions  not  found- 
ed on  contract  where  defendant  has  been 
guilty  of  misrepresentation,  fraud,  or  mal- 
ice. Hobbs  V.  Smith,  34:  697,  115  Pac.  347. 
27  Okla.  830.  (Annotated) 

4.  Punitive  damages  may  be  awarded 
against  a  carrier  for  wrongful  expulsion  of 
a  passenger  from  a  train,  or  for  compell- 
ing him  to  pay  money  under  threat  of  ex- 
pulsion. Smith  v.  Southern  R.  Co.  34:  708, 
70  8.  E.  1057,  —  S.  C.  — . 

5.  A  railroad  company  is  not  liable  in 
punitive  damages  for  the  act  of  its  con- 
ductor in  pushing  a  woman  passenger  down 
the  steps  of  the  car,  when  she  is  a  member 
of  a  party  which,  in  the  line  of  his  duty, 
he  is  ejecting  from  the  train,  some  of  whom 
refuse  to  go  and  are  disorderly,  where  she 
herself  is  insisting  that  she  is  being  un- 
lawfully expelled,  although  the  ejection 
proves  to  be  in  violation  of  an  agreement 
of  the  carrier's  ticket  agent  as  to  the  stop- 
ping of  the  train  at  the  place  where  they 
wish  to  get  off.  Louisville  &  N.  R.  Co.  v. 
Scott,  34:  ao6,  133  S.  W.  800,  141  Ky.  538. 

6.  A  passenger  who  has  been  wrong- 
fully required  to  leave  a  car  cannot  hold 
the  carrier  liable  in  punitive  damages  be- 
cause, after  having  reached  the  ground  and 
returned  to  the  steps  of  the  car,  to  inter- 
fere in  an  altercation  between  the  conduc- 
tor and  a  fellow  passenger,  he  is  then  shoved 
by  the  conductor  against  the  door  with 
imdue  violence.  Louisville  &  N.  R.  Co.  v. 
Scott,  34:  206,  133  S.  W.  800,  141  Ky.  538. 

7.  Members  of  a  party  who  are  wrong- 
fully ejected  from  a  passenger  train  can- 
not hold  the  railroad  company  liable  in 
punitive  damages  because  during  the  ejec- 
tion the  conductor  uses  abusive  and  in- 
sulting language,  and  draws  a  pistol  and 
threatens  to  shoot  someone,  if  the  abuse 
and  threat  are  not  directed  toward  them 
personally.  Louisville  &  N.  R.  Co.  v.  Scott, 
34:  206,  133  S.  W.  800,  141  Ky.  638. 

8.  The  refusal  of  a  railroad  company 
to  back  a  train  which  has  started  from 
one  station  to  another,  to  permit  a  passen- 
ger for  the  former,  who  has  been  negli- 
gently carried  past,  to  get  off,  is  not  such 
wilfulness  as  will  justify  an  award  of 
punitive  damages  against  it,  where,  because 
of  ^necessary  statutory  precautions,  it  would 
entail  considerable  delay,  since  the  rights 
of  other  passengers  required  the  train  to 
proceed  on  its  journey.  Yazoo  &  M.  V.  R. 
Co.  V.  Hardie,  34:  740,  66  So.  42,  —  Miss.  — . 

9.  The  question  whether  or  not  puni- 
tive damages  can  be  assessed  against  a  rail- 
road company  for  carrying  a  passenger  past 
her  station  cannot  be  affected  by  the  facts 
that  she  was  in  impaired  health,  was  bound 
for  a  hospital,  and  upon  being  returned  to 
the  station  later  in  the  day,  was  compelled 
to  get  off  in  the  raiii,  which  aggravated 
her  condition  of  ill  health.  Yazoo  &  M.  V. 
R.  Co.  V.  Hardie,  34:  740,  66  So.  42,  — 
Miss.  — . 

10.  A  railroad  company  is  not  liable 
for  punitive  damages  merely  for  failure  to 
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notify  a  passenger  of  the  train's  arrival 
at  his  station,  and  refusal  to  return  with 
him  when  the  fact  that  he  has  been  car- 
ried past  \m  discovered,  where  the  failure 
is  the  result  of  mere  neglect.  Yazoo  Jt  M. 
V.  R.  Co.  T.  Hardie,  34:  740,  55  So.  42,  — 
Miss.   — . 

Contracts   as   to    real    property;    cove- 
nants. 

11.  The  measure  of  damages  for  fail- 
ure to  develop  property  held  under  an  ojl 
and  gas  lease  which  provides  a  rental  of 
$50  per  year  from  each  well  from  which 
gas  IS  marketed  is  that  amount  per  year 
for  each  well  from  the  time  it  ought  to 
have  been  drilled.  Howerton  v.  Kansas 
Natural  Gas  Co.  34:  34,  108  Pac  47,  81  Kan. 
553. 

12.  The  measure  of  damages  for  breach 
of  a  covenant  by  a  landlord  to  repair  is 
the  cost  of  the  repairs,  where  they  are 
not  expensive  in  comparison  with  the 
rent.  Young  v.  Berman,  34:  977,  131  S.  W. 
62,  —  Ark.  — . 

13.  In  an  action  for  rent  by  a  landlord 
against  his  tenant  under  a  lease,  the  meas- 
ure of  defendant's  damages,  in  a  cross  ac- 
tion for  failure  to  fence,  is  the  difference 
between  the  rental  value  of  the  premises  as 
they  were  and  what  they  would  have  been 
if  repaired  as  covenanted  in  the  lease,  tak- 
ing into  consideration  the  purposes  for 
which  they  were  to  be  used.  Partridge  ▼. 
Dykins,  34:  984,  113  Pac.  928,  —  Okla.  — . 
Liquidated  damages. 

14.  A  stipulation  in  a  contract  for  the 
exchange  of  several  parcels  of  real  estate 
for  the  payment  of  $500  as  liquidated  dam- 
ages in  case  of  breach  will  be  regarded  as 
a  provision  for  stipulated  damages,  and 
not  for  a  penalty,  since  the  damages  to  be 
suffered  from  breach  are  uncertain  in  their 
nature,  and  the  sum  stipulated  is  not  so  dis- 
proportionate to  the  probable  damages  suf- 
fered as  to  appear  unconscionable.  Mad- 
ler  V.  Silverstone,  34:  z,  104  Pac.  165,  55 
Wash.  159.  (Annotated) 

15.  A  stipulation  in  a  contract  to  build 
a  dwelling  house  for  $5,400,  which  the  own- 
er, who  was  boarding,  wishes  to  occupy  as 
a  residence,,  because  of  the  delicate  condi- 
tion of  his  wife,  for  $10  damages  for  each 
day  that  the  structure  remained  uncom- 
pleted after  a  specified  time,  is  enforce- 
able, and  not  invalid  as  a  penalty.  Craw- 
ford V.  Heatwole,  34:  587,  66  S.  E.  46,  110 
Va.  358.  (Annotated) 
Failure  in  duty  to  passenger. 

*  As    to    punitive    damages,    see    supra, 
4-10. 

16.  Five  hundred  dollars  is  excessive  to 
award  as  damages  for  the  wrongful  ejec- 
tion of  a  man  from  a  train,  compelling  him 
to  walk  six  miles  on  a  summer  evening, 
although  there  is  evidence  tending  to  show 
that  it  occasioned  some  soreness  and  stiff- 
ness. Light  V.  Detroit  &  M.  R.  Co.  34:  282, 
130   N.   W.   1124,  —  Mich.  — . 

Injury  to  real  property. 

17.  The  damages  to  be  allowed  for  in- 
jury to  a  building  may  include  the  loss  of 
rent   up    to   the   time   when,   with    reason' 
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able  diligence,  it  could  have  been  restored, 
whether   it   was   in   fact   restored   or   not. 
Higgins  V.  Los  Angeles  Gas  &  Electric  Co. 
34:  717,  115  Pac.  313,  —  Cal.  — . 
Mental  anguish.     . 

18.  Mental  Buffering  due  to  disappoint- 
ment  and  humiliation  because  of  refusal  of 
a  steamship  company  to  receive  and  trans- 
port a  passenger  without  a  ticket  which 
had  been  paid  for,  and  which  it  had  neg- 
lected to  forward  to  him,  could  be  taken 
into  consideration  as  an  element  of  the 
damages  to  be  allowed  against  the  car- 
rier for  its  negligence.  Zabron  v.  Cunard 
S.  S.  Co.  34:  751,  131  N.  W.  18,  —  Iowa,  — . 

DANGEROUS  AGENCIES. 

As  to  electricity,  see  Electricity. 

DANGEROUS    PREMISES. 

See  Negligence,    1,   2. 

DEADIiT  WEAPON. 

Presumption  from  uae  of,  see  Evi- 
dence, 11. 

DEATH. 

Action  by  father  to  recover  damages 
for  death  of  minor  son,  see  Ap- 
peal  and   Error,  44. 

Effect  of  death  of  party  before  ap- 
peal is  taken,  see  Appeal  and  Er- 
ror, 6. 

Effect  of  death  of  party  on  authority 
of  attorney,  see  Attorneys,  3. 

As  result  of  electric  shock,  see  Elec- 
tricity, 3. 

Transmission  of  homestead  in  case  of, 
see  Homestead,  2,  3. 

Proximate  cause  of,  see  Proximate 
Cause,  1. 

DEBT. 

Situs  of,  for  purpose  of  garnishment, 
see  Garnishment,   S-6. 

DEBTOR  AND  CREDITOR. 

Insolvency  of  debtor,  see  Bankruptcy. 
Conveyances   fraudulent  as  to   credit- 
ors, see  Fraudulent  Conveyances. 

DECEDENTS. 

Administration  of  estate  of,  see  Execu- 
tors and  Administrators. 

DECEIT. 

See  Fraud  and  Deceit. 

DEOIiARATIONS. 

In  pleadings,  see  Pleading,  3,  4. 

DEEDS. 

As  to  acknowledgment,  see  Acknowl- 
edgment. 

Covenants  in,  see  Covenants  and  Con- 
ditions. 

Beservation  of  easement,  see  Ease- 
ments. 

Presumption  as  to,  see  Evidence,  16. 

Recording  of,  see  Records  and  Record- 
ing Laws. 
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DEFENSE. 

To  action  for  divorce,  see  Divorce  and 
Separation,  3. 

Burden  of  proving,  see  Evidence,  6. 

To  liability  for  false  imprisonment,  see 
False  Imprisonment. 

In  action  for  fraud,  see  Fraud  and  De- 
ceit, 4. 

In  action  for  injury  resulting  from  ex- 
plosion of  gas,  see  Negligence,  3. 

Pleading  inconsistent  defenses,  see 
Pleading,   1. 

To  action  by  parent  for  child's  wages, 
see  Set-Off  and  Counterclaim,  1. 

Liability  for  damages  caused  by  un- 
justified defense,  see  Torts. 

DELAY. 

In  transportation  of  freight,  see  Car- 
riers,- 31. 

In  developing  oil  and  gas  mine,  see 
Mines,  2. 

Of  referee  in  making  report,  see  Ref- 
erence,  1.' 

DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 

Law,  2,  3. 
By  board  of  health,  see  Waters,  6. 

DELIVERY. 

Of  personalty  sold,  see  Sale,  1. 

DEMAND. 

Sufficiency  of  demand  for  payment  of 

note,  see  Bills  and  Notes,  2. 
Upon  guarantor,  see  Guaranty,  2. 

DEMONSTRATIVE  EVIDENCE. 

See  Evidence,  22. 

DEMURRER. 

In  general,  see  Pleading,  &-12. 
To  evidence,  see  Trial,  16. 

DEPOTS. 

What  constitutes  abandonment  of,  see 
Carriers,  35. 

Platform  at  depot  as  public  highway 
within  meaning  of  accident  insur- 
ance policy,  see  Insurance,  7. 

DESCENT  AND  DISTRIBUTION. 

Statute  authorizing  sale  of  unclaimed 
property  of  absent  heirs,  see  Ab- 
•    sentees;    Constitutional   Law,  20. 

As  to  dower  rights  of  wife,  see  Dower. 

Transmission  of  homestead  in  case  of 
death,  see  Homestead,  2,  3. 

The  title  of  an  heir  is  not  absolute 
until  after  the  process  of  administration  is 
concluded,  and  may  be  devested  by  such 
process.  Bickford  v.  Stewart,  34:  623,  104 
Pac.  263,  55  Wash.  278. 

DESERTION. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  3. 

DETINUE. 

See  Replevin. 


1266 


DEVESTING  HTLE— DIVORCE  ANt)  SEPARATION. 


DEVESTING   TITLE. 

See  Descent  and  Distribution. 

DISCHARGE. 

Of  guarantor,  see  Guarantor,  3. 
Of  employee,  see  Master  and  Servant, 
8,  4. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  15, 
Of  civil  service  commissibn,   see    Civil 

Service,  1. 

DISMISSAL   OR   DISCONTINUANCE. 

Of  cause  removed  to  Federal  court,  see 
Removal  of  Causes,  4. 

1.  A  proceeding  in  equity  for  civil  con- 
tempt consisting  in  doing  that  which  was 
forbidden  by  an  injunction,  where  the  only 
remedial  relief  possible  was  a  fine  payable 
to  the  complainant,  must  be  dismissed  with- 
out prejudice  to  the  power  and  right  of  the 
court  granting  the  injunction  to  punish  for 
contempt  by  proper  proceedings,  where 
there  has  been  a  complete  settlement  be- 
tween the  parties  of  all  the  matters  in- 
volved in  the  original  cause.  Gompers  v. 
Jiuck's  Stove  &,  Range  Co.  34:  874,  56  L.  ed. 
797,  -31  Sup.  Ct,  Rep.  492,  221  U.  S.  418. 

2.  A  railroad  company  sued  jointly 
witli  a  chair  car  company  for  damages  for 
negligently  carrying  a  passenger  past  his 
station  cannot  complain  that  the  action  is 
dismissed  in  favor  of  the  latter,  and  al- 
lowed to  proceed  against  it  alone,  since  it 
cannot  escape  its  own  liability  because  an- 
other, also  liable,  is  allowed  to  go  free. 
Yazoo  &  M.  V.  R.  Co.  v.  Hardie,  34:  740, 
55  So.  42,  —  Miss.  — . 

DISTRICT. 

Of  Federal  court,  see  Courts,  7. 

DISTRICT    AND    PROSECUTING    AT- 
TORNEYS. 

Injunction  at  suit  of  county  attorney, 

see  Injunction,  9. 
Eligibility    of    candidate    for    office    of 

county  attorney,  see  Officers,  1. 
Action  by  county  attorney,  see  Parties,. 

1. 
Plurality  of   subjects   in   act   creating 

office  of,  and  prescribing  fees,  see 

Statutes,  5. 

A  statute  fixing  the  fees  of  the 
prosccutiug-officers  in  counties  having  a 
certain  population  within  the  state  is  not 
invalid  under  a  constitutional  provision  re- 
quiring such  laws  to  be  uniform  in  their 
operation.  Wiles  v.  Williams,  34:  1060, 
133  S.  W.  1,  232  Mo.  56. 

DIVORCE  AND  SEPARATION. 

What  reviewable  on  appeal  from  de- 
cree, see  Appeal  and  Error,  12. 

Power  of  married  woman  to  employ  at- 
torney to  begin  or  defend  action 
for,   see  Husband   and   Wife. 

Grounds. 

1.  Unjustifiable  conduct  on  the  part  of 
husband  or  wife  which  utterly  destroys  the 
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legitimate  ends  and  objects  of  matrimony 
may  constitute  extreme  cruelty,  justifying 
a  divorce.  Miller  v.  Miller,  34:  3G6,  131  >•. 
W.  203,  —  Neb.  — . 

2.  The  mere  fact  'that  a  husband  and 
wife  are  living  apart  when  false  charges 
of  adultery  are  wantonly  made  by  one 
spouse  against  the  other  does  not,  of  itself, 
prevent  such  charges  from  constituting  ex- 
treme cruelty,  which  will  justify  a  divorce; 
the  fact  of  separation  being  relevant  and 
important  only  as  it  may  aid  in  determin- 
ing the  question  whether  such  charges 
caused  great  mental  suffering  in  the  part 
of  the  spouse  wantonly  and  falsely  accused. 
Miller  v.   Miller,  34:360,   131    N.   W.   203, 

—  Neb.  — w  (Annotated) 

3.  Though  a  husband  has  the  legal 
right  to  determine  the  place  of  abode  of  the 
family,  and  the  wife  must  submit  to  his 
decision,  this  power  must  be  exercised  in  a 
reasonable  and  just  manner,  and  it  cannot 
be  exercised  arbitrarily,  nor  used  as  a 
means  of  procuring  dissolution  of  the 
marital  relation.  Hall  v.  Hall,  34:  758,  71 
S.  E.  103,  —  W.  Va.  — .  (Annotated) 
Defenses. 

Foreign  decree  for  divorce  as  bar  to 
suit  for  alimony  in  other  state, 
see  Judgment,  6. 

4.  The  rule  of  courts  of  equity,  deny- 
ing relief  to  a  party  because  of  his  own 
inequitable  conduct  in  and  about  the  sub- 
ject-matter of  his  cause  of  action,  applies 
in  suits  for  divorce.  Hall  v.  Hall,  34:  758, 
71  S.  E.  103,  —  W.  Va.  — . 

5.  The  conduct  of  a  plaintiff  in  a  suit 
for  a  limited  divorce  on  the  ground  of  de- 
sertion may,  although  not  sufilcient  to 
justify  the  desertion,  nevertheless  be  suf- 
ficient to  preclude  relief.  Hall  v.  Hall,  34: 
758,  71  S.  E.  103,  —  W.  Va.  — . 
Alimony. 

6.  That  property  came  to  a  husband 
after  the  dissolution  of  the  bonds  of  matri- 
mony between  himself  and  wife  by  a  de- 
cree which  does  not  release  him  from  his 
liability  to  support  her  in  the  state  of  the 
matrimonial  domicil  does  not  relieve  it 
from  liability  to  her  claims  for  alimony. 
Toncray  v.  .Toncray,  34:  1106,  131  S.  \V. 
977,  —  Tenn.  — . 

7.  A  statutory  provision  to  the  effect 
that,  if  the  bonds  of  matrimony  are  dis- 
solved at  the  suit  of  the  husband,  the  de- 
fendant shall  not  be  entitled  to  alimony, 
cannot  be  invoked  in  behalf  of  a  husband 
who  deserts  the  wife  in  the  state  of  matri- 
monial domicil,  and  obtains  a  decree  of 
divorce  by  publication  in  a  foreign  state. 
Toncray  v.  Toncraay,  34:  1106, 131  S.  W.  977, 

—  Tenn.  — . 

8.  A  man's  entire  estate  will  not  be 
permitted  to  be  absorbed  as  alimony  for  his 
first  wife  after  he  has  children  by  a  second 
marriage,  although  he  deserted  the  first 
wife,  and  left  her  penniless,  with  several 
infant  children  to  care  for,  and  secured  a 
divorce  against  her  by  publication,  in  an- 
other state,  without  actual  notice  to  her 
of  the  proceeding.  Toncray  v.  Toncray, 
34:  1 106,  131  S.  W.  977,  —  Tenn.  — . 
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DOCUMENTARY  EVIDENCE. 

See  Evidence,  21. 

DOGS. 

See  Animals. 

DOMICIIi. 

Duty  of  wife  to  follow  husband  to  new 
domicil,  see  Divorce  and  Separa- 
tion, 3. 

DOWER. 

Estoppel  to  claim,  see  Estoppel,  4. 

Inheritance  tax  on  widow's  dower 
interest,  see  Texas,  0. 

Effect  on  duty  of  one  of  three  devisees 
to  contribute  to  satisfaction  of 
widow's  dower  of  advancements 
made  to  other  two,  see  Wills,  6. 

1.  The  court  cannot,  in  allotting  dower, 
compel  the  widow  to  take  the  dwelling 
house,  under  a  statute  providing  that  her 
distributive  share  shall  be  set  off  so  as  to  in- 
clude the  dwelling  house,  unless  she  pre- 
fers a  different  arrangement.  Rice  v.  Rice, 
34:  917,  125  N.  W.  820,  147  Iowa,  1. 

2.  Devisees  of  remaining  land  of  one 
who  has  made  voluntary  deeds  to  certain 
of  his  children  cannot  complain  that  tes- 
tator's widow  is  required  to  take  her  dower 
interests  out  of  such  remaining  land,  in  ex- 
oneration of  the  land  conveved.  Rice  v. 
Rice,  34:  917,  126  N.  W.  826,  i47  Iowa,  1. 

3.  Children  receiving  voluntary  deeds 
of  real  estate  from  their  father  are  entitled 
to  require  his  widow  to  take  her  dower  in- 
terests out  of  his  remaining  land,  if  she 
will  not  be  prejudiced  thereby.  Rice  v. 
Rice,  34:  917,  125  N.  W.  820,  147  Iowa,  1. 

(Annotated) 

DRAINS  AND  SEWERS. 

Drainage  of  surface  water,  see  Waters, 
9,  10,  12. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  11-20. 

DURESS. 

Burden  of  proving,  see  Evidence,  6. 

EASEMENTS. 

Conclusiveness  as  to  right  to  judgment 
in  action  of  trespass,  see  Judg- 
ment, 3. 

1.  The  legal  principle  requiring  an 
easement  to  be  "continuous,"  as  a  requisite 
to  a  grant  or  reservation  thereof  by  impli- 
cation, is  not  applicable  to  a  way.  Hoffman 
v.  Shoemaker,  34:  632,  71  S.  E.  198,  —  W. 
Va.  — . 

2.  A  grantor  may  claim  a  way  over 
thf  granted  premises,  as  reserved  by  impli- 
cation, if  it  is  shown  to  be  strict  I  v  neces- 
sary  to  the  use  and  enjoyment  of  adjacent 
land  retained  by  him,  and  the  intoiit  to 
reserve  it  is  not  nc^'ativrd  by  any  express 
terms  of  the  deed,  lloffnuin  v.  Shoemaker, 
34:  632,  71  S.  E.  108,  —  W.  Va.  — . 
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EJECTION. 

Of  passenger  or  trespasser,  see  Car- 
riers, 10-18. 

Measure  of  damages  for,  generally,  see 
Damages,  4-7,  10. 

EJECTMENT. 

Keeping  alive  equitable  suit  upon  fail- 
ure of  cross-bill  to  establish  right 
to  equitable  relief,  see  Pleading,  7. 
t 
ELECTION. 

Effect  of  widow's  election  against  will 
to  accelerate  remainder,  see  W^ills, 
3. 

ELECTION  OF  REMEDIES. 

Instituting  an  equitable  proceed- 
ing to  settle  the  affairs  of  a  partnership 
of  which  plaintiff  claimed  to  be  a  member 
does  not,  prior  to  the  securing  of  some  beue- 
Ht  therefrom,  amount  to  an  election  which 
will  bar  an  action  at  law  to  recover  the 
contract  price  of  plaintiffs  interest,  which 
was  alleged  to  have  been  sold  and  de- 
livered to  defendant.  .  Register  v.  Car- 
michael,  34:  309,  53  80.  799,  169  Ala.  688. 

(Annotated) 

ELECTRICITY. 

Lien  for  purchase  price  of  supply  of, 
see  Evidence,  5;  Mechanics'  Liens. 

Negligence  as  question  for  jury,  see 
Trial,  12. 

1.  A  corporation  maintaining  danger- 
ous electric  wires  across  the  private  prop- 
erty of  another  will  not  be  relieved,  on  the 
ground  of  expense,  of  exercising  reasonable 
care  to  maintain  proper  insulation  to  pre- 
vent accidents  reasonably  to  be  apprehend- 
ed to  those  lawfully  coming  near  the  wires. 
Braun  v.  Buffalo  General  Electric  Co.  34: 
1089,  94  N.  E.  206,  200  N.  Y.  484 

( Annotated ) 

2.  A  corporation  which  permits  the  in- 
sulation on  dangerous  electric  wires  strung 
across  a  vacant  city  lot  which  it  may  rea- 
sonably anticipate  will  be  improved,  to  be- 
come defective,  will  be  held  liable  for  the 
death  of  a  carpenter  who,  by  working  on 
a  building  in  process  of  erection  on  the 
property,  accidentallv  comes  in  contact  with 
the  wires  and  is  killed.  Braun  v.  Buffalo 
General  Electric  Co.  34:  1089,  94  N.  E. 
206,  200  N.  Y.  484. 

Contribatory  negligence. 

As  question  for  jury,  see  Trial,  13. 

3.  Persons  about  to  erect  a  building 
on  a  vacant  lot  cannot  be  charged  with 
negligence  in  failing  to  require  the  pro- 
tection or  removal  of  dangerous  electric 
wires  strung  across  the  lot,  if  there  is  noth- 
ing to  indicate  to  whom  they  belong,  or  that 
they  are  dangerous.  Braun  v.  Buffalo  Gen- 
eral Electric  Co.  34:  1089,  94  N.  £.  206,  200 
N.  Y.  484. 

EMINENT  DOMAIN. 

Federal  and  state  authority  to  a 
railroad  company  to  construct  a  draw- 
bridge to  carry  its  tracks  over  tidal  naviga- 
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ble  water  does  not  authorize  it  to  interfere, 
without  making  compensation  therefor, 
with  the  use  by  an  adjoining  riparian  own- 
er of  a  wharf  which  he  has  constructed  out 
to  the  line  of  navigable  water,  after  having 
secured  from  the  state  a  grant  of  the  tide 
land  necessary  to  enable  him  to  do  so,  where 
the  wharf  interferes  with  no  harbor  regu- 
lations. Northern  P.  R.  Co.  t.  S.  K.  Slade 
Lumber  Co.  34:  423,  112  Pac.  240,  61  Wash. 
196.  (Annotated) 

EMPIiOT£R'S  LIABIIilTY. 

Insurance  against,  see  Estoppel^  2. 

ENTERTAINMENT. 

See  Amusements. 

EQUALITY. 

Of  immunities,  privileges,  and  protec- 
tion, see  Constitutional  Law«  4-6. 

EQUAL  PROTECTION. 

See  Constitutional  Law,  4-10. 

EQUITABLE  ESTATE. 

Oral  contract  for  sale  of,  see  Con- 
tracts, 3. 

EQUITABLE  ESTOPPEL. 

See  EstoppeL 

EQUITY. 

Burden  of  showing  that  remedy  at  law 
is  not  adequate,   s^e   Evidence,  4. 

See  also  Injunction;  Specific  Perform- 
ance. 

1.  Failure  of  the  holder  of  a  benefit 
certificate  to  pay  the  nominal  fee  for  a 
new  certificate,  made  necessary  by  the  by- 
laws of  the  order  to  effect  a  change  of  bene- 
ficiary, will  prevent  equity  from  giving 
cfTect  to  the  attempted  change,  although  he 
had  given  notice  to  the  order  to  make  it, 
if  the  proper  officer  had  not  assented  there- 
to before  death  occurred.  Ancient  Order 
of  Gleaners  v.  Bury,  34:  277,  130  N.  W.  191, 
—  Mich.  — .  (Annotated) 

2.  An  oil  and  gas  lease  will  not  be  can- 
celed for  failure  promptljr  to  develop  the 
property,  if  there  is  nothing  to  show  that 
a  remedy  in  damages  will  not  be  adequate. 
Howerton  v.  Kansas  Natural  Gas  Co.  34: 
34,  108  Pac.  47,  81  Kan.  563. 

( Annotated ) 
Relief    against   Judgments,    orders,    or 
awards. 

3.  A  court  of  equity  has  jurisdiction 
to  correct  a  decree  of  a  probate  court  dis- 
tributing the  estate  of  a  deceased  person, 
which  awards  larger  parcels  than  it  should, 
because  some  of  the  heirs  had  not  been  dis- 
covered, and  the  agent  appointed  under  the 
statute  to  represent  nonresident  heirs  has 
the  same  authority  over  the  parcels  as  de- 
termined by  such  court,  as  he  would  have 
had  over  those  fixed  by  the  probate  court. 
Bickford  v.  Stewart,  34:  623,  104  Pac.  263, 
55  Wash.  278. 

To  avoid  multiplicity  of  suits. 

4.  Jiquity  has  jurisdiction  on  the  ground 
34  l..R.A.(N.S.) 


of  preventing  a  multiplicity  of  suits,  of  a 
suit  to  adjust  the  respective  liabilities  of 
several  insurers  who  have  issued  policies 
upon  a  manufacturing  plant,  which  are  di- 
vided between  the  several  items  of  build- 
ing, machinery,  stock,  and  fixtures,  the  re- 
spective items  being  covered  by  more  than 
one  policy  and  the  policies  providing  a 
pro  rata  liability,  where  all  the  insurers 
set  up  a  common  defense  against  all  lia- 
bility because  of  noncompliance  with  con- 
ditions in  the  policieit;  and  it  is  imma- 
terial that  some  insurers  have  no  interest 
in  all  the  items,  or  that  a  court  of  law 
could  afford  a  remedy,  and  might  consoli- 
date the  actions  if  all  were  brought  at  the 
same  time.  Dixie  F.  Ins.  Co.  v.  American 
Confectionery  Co.  34:  897,  136  S.  W.  915, 
—  Tenn.  — . 
Retaining  Jurisdiction. 

Keeping  alive  equitable  suii  upon  fail- 
ure of  cross-bill  to  establish  right 
to  equitable    relief,   see    Pleading, 
7. 
5.  Equity   has   jurisdiction    of    a   suit 
by  one  of  several  insurers  of  different  por- 
tions of  a  manufacturing  plant,  to  set  aside 
an  award  of  appraisers  on  the  ground  of 
fraud,    and,    having   taken   jurisdiction,   it 
may  proceed  to  consider  defenses  to  the  lia- 
bility because  of  breach  of  conditions  in  the 
policy,  and  adjust  the  loss  between  the  sev- 
eral insurers  if  liability  is  found  to  exist. 
Dixie  F.  Ins.  Co.  v.  American  Conifection- 
ery  Co.  34:  897,   136  S.  W.  916,  —  Tenn. 
• 

ESCHEAT. 

A  state  may  provide  for  the  escheat 
of  land  taken  by  a  national  bank  to  secure 
a  debt,  after  it  has  been  held  for  the  five 
years'  period  allowed  by  the  Federal  bank- 
ing law,  although  no  opportunity  has  been 
found  to  dispose  of  it  at  a  fair  price.  First 
Nat.  Bank  v.  Com.  use  of  Louisville  School 
Bd.,  34:  54,  137  S.  W.  618,  143  Ky.  816. 

ESTOPPEL. 

Of  pleading,  see  Pleading,  6. 

By    conduct,     request,     or    admissions 
generally. 

1.  Recognition  by  a  principal  of  au- 
thority in  his  agent  to  draw  drafts  upon 
him  is  an  admission  of  obligation  to  accept 
them,  and  estops  him  from  repudiating  lia- 
bility on  such  draft,  although  he  had  never 
admitted  funds  in  his  hands  or  other  obliga- 
tion to  accept.  Valiquette  ▼.  Clark  Bros. 
Coal  Min.  Co.  34:  440,  77  Atl.  869,  83  Vt. 
538. 

2.  Continued  participation  by  an  in- 
surer against  employers*  liability,  in  de- 
fense of  a  suit  against  the  insured  for  neg^ 
ligent  injuries  to  an  employee,  after  an 
amendment  placing  liability  on  the  ground 
of  employing  a  minor  contrary  to  law, 
which  ground  of  liability  is  not  covered  by 
the  policy,  will  not  estop  it  from  denying 
liability  in  case  recovery  is  placed  on  thai 
1,'round,  where,  upon  the  filing  of  the  amend- 
ment, it  notifies  the  insured  that  it  will  not 
be   liable   in   case  the   recovery   is   on   the 
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pround  stated  in  the  amendment,  and  the 
insured  thereafter   participates   in  the  de-  ^ 
fense  of  the  action.     Sargent  Mfg.   Co.  v. 
Travelers  Ins.  Co.  34:  491,  130  N.  W.  211, 
—  Mich.  — .  (Annotated) 

3.  Admissions  or  declarations  of  the 
holder  of  the  legal  title  to  land  that  have 
not  induced  any  action  or  inaction  in  oth- 
er claimants,  or  worked  any  change  in 
their  status,  do  not  constitute  an  estop- 
pel. Lake  v.  Weaver  (N.  J.  Err.  &  App.) 
34:  495,  74  Atl.  451,  76  N.  J.  Eq.  280. 
By  laches,  silence,  or  acquiescence. 

4.  A  woman  is  estopped  from  claiming 
dower  rights  in  property  conveyed  by  her 
husband  by  deeds  in  which  one  claiming 
to  be  his  second  wife  joined,  where,  having 
knowledge  of  a  pretended  divorce  which  she 
thought  to  be  invalid,  and  the  conveyance 
of  property  by  him  which  should  be  signed 
by  nis  wife,  she  remained  silent,  and  per- 
mitted him  to  marry  the  other  woman,  and 
hold  her  out  to  the  world  as  his  lawful 
wife.  H.  W.  Wright  Lumber  Co.  v.  Mc- 
Cord,  34:  76a,  128  N.  W.  873,  146  Wis.  93. 

(Annotated) 
By  receiving  benefits. 

6.  One  does  not  receive  a  benefit  from 
a  transportation  contract  invalid  because 
made  on  Sunday,  so  as  to  prevent  him  from 
setting  up  its  invalidity  to  avoid  a  limi- 
tation of  liability  clause,  if  the  carrier's 
injury  to  the  property  during  transporta^ 
tions  exceeds  the  difiference  between  what 
h«  paid  for  the  service  and  what  he  would 
have  paid  for  such  service  without  limitation 
of  liability.  Lovell  v.  Boston  &  M.  R.  Co. 
34:  67,  78  Atl.  621,  75  N.  H.  568. 

fiVIDBNCE. 

Necessity  of  incorporating,  in  record  on 
appeal,  see  Appeal  and  Error,  7, 
10. 

Beview  of  action  of  court  in  striking 
out,  see  Appeal  and  Error,  14. 

Raising  on  appeal  new  objection  to  ad- 
mission of,  see  Appeal  and  Error, 
17. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,   27-29. 

Compelling  accused  to  furnish,  see 
Criminal  Law,  4. 

Reception  of,  on  trial,  see  Trial,  1. 

Demurrer  to,  see  Trial,  16. 

Comment  on  failure  of,  see  Trial,  2. 

Judicial  notice. 

1.  Proof  that  a  homicide  occurred  in  a 
certain  town  is  sufficient  to  show  that  the 
venue  was  in  the  county  in  which  that  town 
was  situated,  although  there  is  no  evidence 
as  to  what  that  county  is,  since  the  court 
takes  judicial  notice  of  that  fact.  Howard 
v.  State,  34:  990,  56  So.  255,  —  Ala.  — . 

2.  The  court  will  take  judicial  notice 
of  the  fact  that  a  statute  prohibiting  the 
depositing  of  mill  refuse  m  one  of  the 
largest  rivers  of  the  state,  or  its  tributary, 
to  which  fish  are  in  the  habit  of  resorting 
to  spawn,  was  to  prevent  injury  to  or  de- 
struction of  the  fish.  State  v.  Haskell, 
34:  a86,  79  Atl.  852,  —  Vt.  — . 

34  L.R.A.(N.S.) 


Presmnptions  and  burden  of  proof. 

Presumption    of    court    in    giving    in- 
structions, see  Trial,  19. 

3.  In  an  action  upon  a  simple  contract 
to  pay  money  for  a  valuable  consideration, 
entered  into  in  a  foreign  country  in  which 
the  common  law  does  not  prevail,  the  court 
will  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  law  of  such  country 
recognizes  an  enforceable  obligation  upon 
such  contract.  Parrot  v.  Mexican  C.  R.  Co. 
34:  261,  93  N.  E.  590,  207  Mass.  184. 

(Annotated) 

4.  A  lessor  of  property  for  oil  and  gas 
development  has,  in  case  the  property  is  not 
developed  within  a  reasonable  time,  the 
burden  of  showing  that  a  remedy  in  dam- 
ages is  not  adequate  for  failure  to  drill 
wells  to  protect  the  land  from  damage  from 
adjoining  property,  so  as  to  justify  a  for- 
feiture of  the  lease.  Howerton  v.  Kansas 
Natural  Gas  Co.  34:  34,  106  Pac.  47,  81  Kan. 
653. 

5.  One  seeking  to  defeat  a  lien  to  the 
amount  of  the  unpaid  purchase  price  for  a 
supply  of  electricity  furnished  for  use  in 
a  mine  according  to  contract,  under  a  stat- 
ute allowing  such  lien,  has  the  burden  of 
showing  that  the  quantity  called  for  by  the 
contract  was  not  used.  Grants  Pass  Bkg. 
&  T.  Co.  V.  Enterprise  Min.  Co.  34:  395,  113 
Pac.  859,  —  Or.  — . 

6.  Where,  in  the  trial  of  an  indict- 
ment for  robbery,  it  is  proved  beyond  a 
reasonable  doubt  that  the  defendant  was 
present  at  the  time  and  place  of  the  crime 
and  participated  in  the  acts  which  consti- 
tute the  robbery,  and  the  defendant,  for  his 
defense,  interposes  a  plea  of  duress,  the 
burden  is  not  on  the  state  to  disprove  such 
plea,  but  is  on  the  defendant  to  maintain 
his  plea  by  a  preponderance  of  the  evidence. 
State  V.  Sappienza,  34:  11x8,  95  N.  E.  381, 
—  Ohio  St.  — . 

7.  The  presumptions  flowing  from  a 
marriage  ceremony  overcome  that  of  the 
continuance  of  life,  so  that  if  a  woman 
whose  nusband  has  been  absent  and  unheard 
from  for  four  years  enters  into  a  marriage 
with  another  person,  and  has  children  by 
him,  the  presumptions  of  absence  of  guilt 
and  legitimacy  of  the  children  will  over- 
come that  of  the  continued  life  of  the  for- 
mer husband,  and  render  the  marriage  valid. 
Vreeland  v.  Vreeland  (N.  J.  Err.  &,  App.) 
34:  940,  79  Atl.  336,  —  N.  J.  — , 

(Annotated) 

8.  The  authority  of  an  agent  to  do  cer- 
tain acts  on  behalf  of  his  principal  may  be 
inferred  from  the  continuance  of  the  acts 
themselves  over  such  a  period  of  time,  and 
the  doing  of  them  in  such  a  manner,  that 
the  principal  would  naturally  have  become 
cognizant  of  them  and  would  have  forbid- 
den them  if  unauthorized.  Dicrkes  v.  Haux- 
hurst  Land  Co.  (N.  J.  Err.  &  App.)  34: 
693,  79  Atl.  361,  80  N.  J.  L.  369. 

9.  Authority  of  an  agent  who  has  been 
installed  in  a  house  to  occupy  and  report 
anything  occurring  in  reference  to  it,  to  ex- 
pel intruders,  so  as  to  render  the  principal 
liable    for   injuries    to   a   trespasser    upon 
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whom  the  agent  set  a  dog,  may  be  inferred 
from  the  fact  that,  for  a  series  of  years 
during  which  the  agent  lived  on  the  prop- 
erty, he  habitually  expelled  trespassers  from 
it.  Dierkea  t.  Hauxhurst  Land  Co.  (N.  J. 
Err.  &  App.)  34:  693,  79  Atl.  361,  80  N.  J. 
L.   369.  (Annotated) 

10.  The  unification  of  power  and  control 
over  the  oil  industry  which  results  from 
combining  in  the  hands  of  a  holding  com- 
pany the  capital  stock  of  the  various  cor- 
porations trading  in  petroleum  and  its  prod- 
ucts raises  a  presumption  of  an  intent  to 
exclude  others  from  the  trade,  and  thus 
centralize  in  the  combination  a  perpetual 
control  of  the  movement  of  these  commodi- 
ties in  the  channels  of  interstate  and  for- 
eign commerce,  in  violation  of  the  prohibi- 
tions of  the  aet  of  July  2,  1890,  §§  1,  2, 
against  combinations  in  restraint  of  inter- 
state or  foreign  trade  or  commerce,  or  mo- 
nopolization or  attempt  to  monopolize  any 
part  of  such  trade  or  commerce.  Standard 
Oil  Co.  v.  United  States,  34:  834,  55  L.  ed. 
619,  31  Sup.  Ct.  Rep.  602,  221  U.  S.  1. 

11.  No  presumption  of  the  intent  neces- 
sary to  render  a  homicide  murder  in  the 
first  degree  arises  from  the  use  of  a  deadly 
weapon  directly  against  a  vital  part  of  the 
body,  although  the  jury  may  consider  such 
facts  together  with  all  the  other  facts  in 
the  case,  in  determining  whether  or  not  such 
intent  existed.  Com.  v.  Chapler,  34:  74,  77 
Atl.   1013,  228  Pa.  630.  (Annotated) 

12.  Where  an  accident  occurs  and  an  in- 
jury is  received  by  a  passenger  on  a  rail- 
way train,  and  the  evidence  clearly  dis- 
closes that  the  injury  was  not  caused  by 
any  defect  in  the  machinery  or  appliances 
used  by  the  company  in  the  operation  of  its 
road,  or  by  any  defect  in  the  operation  of 
its  road,  or  by  any  defect  in  the  construc- 
tion of  the  road,  and  was  not  caused  by  any 
act  of  the  employees  of  the  company,  or  of 
any  person  in  charge  of  the  train,  there  is 
no  presumption  of  negligence  on  the  part 
of  the  railway  company,  and  it  is  incum- 
bent on  the  party  seeking  relief  to  prove 
negligence.  Northern  P.  R.  Co.  v.  Le  Deau, 
34:  725,  115  Pac.  502,  19  Idaho,  711. 

13.  The  mere  fact  that  a  passenger  stand- 
ing in  a  street  car  falls  and  is  injured  by 
the  sudden  checking  of  the  speed  of  the  car 
does  not  render  the  carrier  liable  for  the 
injury.  Ottinger  v.  Detroit  United  R.  34: 
225,  131  N.  W.  528,  —  Mich.  — . 

(Annotated) 

14.  The  carrier  must  show  that  the  de- 
railment and  burning  of  a  car  in  which  it 
was  carrying  baggage  under  a  limited-lia- 
bility contract  was  not  due  to  its  negligence, 
in  order  to  secure  the  benefit  of  the  contract. 
Well?  V.  Great  Northern  R.  Co.  34:  818,  114 
Pac.  92,  —  Or.  — . 

15.  Where  the  owner  accompanies  his 
live  stock  during  its  transportation  by  a 
carrier,  he  has  the  burden  of  showing  that 
injury  to  it  by  freezing  was  due  to  negli- 
gence on  the  part  of  the  carrier,  Colsch 
v.  Chicago,  M.  &  St.  P.  R.  Co.  34:  1013,  127 
N.  W.  198,  149  Iowa,  176. 

16.  When  a  deed  of  conveyance  duly  de- 
34  L.R.A.(N.S.) 


livered  by  the  grantor  has  remained  for  a 
long  ^riod  of  years  in  the  possession  of  the 
grantee,  its  acceptance,  nothing  appearing 
to  the  contrary,  will  be  inferred,  and  a 
like  inference  arises  where  the  deed  was  for 
the  benefit  of  the  grantee.  Lake  t.  Weaver 
(N.  J.  Err.  &>  App.)  34:  495,  74  Atl.  451, 
76  N.  J.  Eq.  280. 

17.  The  presumption  that  a  note  was 
executed  on  the  day  of  its  date  arises  in  a 
prosecution  for  forging  it,  in  the  absence  of 
evidence  to  the  contrary.  People  v.  Camp- 
bell, 34:  58,  125  N.   W.  42,  160  Mich.  108. 

18.  Money  on  deposit  in  a  bank  in  the 
name  of  a  certain  person,  ''agent,"  is  prima 
facie  his  property,  and  therefore  subject  to 

famishment  for  his  debt,  to  defeat  which  he 
as  the  burden  of  showing  that  it  in  fact 
belonged  to  an  undisclosed  principal.  Sils- 
bee  State  Bank  v.  French  Market  Grocery 
Co.  34:  1207,  132  S.  W.  465,  —  Tex.  — . 

(Annotated) 

19.  Upon  an  accounting  between  princi- 
pal and  agent,  the  agent  has  the  burden  of 
showing  that  items  charged  in  his  account 
as  having  been  paid  to  the  principal  were 
proper  credits.  Little  v.  Phipps,  34:  Z046, 
94  N.  E.  260,  208  Mass.  331. 

20.  The  fact  of  employing  laborers  on 
public  work  for  more  tnan  a  certain  num- 
ber of  houra  a  day  cannot  be  made  prima 
facie  evidence  of  violation  of  the  statute 
prohibiting  it,  if  there  are  circumstiinces 
provided  for  by  statute  when  such  employ- 
ment is  made  Jawful.  Opinion  of  the  Just* 
ices,  34:  771,  94  N.  E.  1044,  208  Mass.  619. 
Docamentary  evidence. 

21.  Upon  the  question  whether  or  not  a 
disputed  signature  was  forged,  other  signa- 
tures are  admissible  in  evidence  for  the  pur- 
pose of  showing  that  they  are  so  nearly 
identical  that  some  or  all  must  have  been 
traced;  especially  if  one  has  been  shown  to 
have  been  a  forgery.  Stitzel  v.  Miller,  34: 
X004,  96  N.  E.  53,  250  111.  72.  (Annotated) 
Demonstrative  evidence. 

22.  A  photographic  copy,  shown  to  be  ac- 
curate, of  an  instrument  admissible  in  evi- 
dence, but  which  cannot  be  produced  be- 
cause in  custody  of  public  authorities,  is  ad- 
missible in  evidence.  Stitzel  v.  Miller,  34: 
1004,  95  N.  E.  53,  250  111.  72. 

Parol. 

23.  While  evidence  dehors  the  record  is 
competent  to  explain  a  doubt  or  uncertainty 
in  the  case  of  a  latent  ambiguity  in  a  writ- 
ten contract,  it  cannot  be  introduced  in  a 
suit  at  law,  for  the  purpose  of  reconstruct- 
ing the  contract  in  suit  as  a  basis  for  the 
liability  alleged  in  the  declaration.  Kup- 
ferschmidt  v.  Agricultural  Ins.  Co.  (N.  J. 
Err.  &  App.)  34:  503,  78  Atl.  225,  —  N.  J. 

24.  Under  a  statute  providing  that  an 
acknowledgment  on  the  policy,  of  the  re- 
ceipt of  premium,  is  conclusive  evidence  of 
its  payment  so  far  as  to  make  the  policy 
binding,  the  insurer  cannot  be  permitted  to 
show  tliat  the  actual  date  of  the  issuance  of 
a  policy  of  life  insurance  was  of  a  later  date 
than  the  date  recited  in  the  contract,  where 
the  policy  contains  an  acknowledgment  of 
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EVIDENCE. 


fcrcd  evidence  tending  to  show  self-defenBe, 
evidence  is  admissible  to  show  recent 
threats  by  deceased  to  kill  accused  as  tend- 
ing to  ehow  ^ho  was  the  aggressor,  al- 
though they  were  not  communicated  to  ac- 
cused. Howard  v.  State,  34:  990,  66  So.  266, 
—  Ala.  — . 
•  Relevancy  and  materiality. 

44.  One  injured  by  the  movement  of  a 
standing  freight  train  while  he  is  attempt- 
ing to  cross  it  upon  invitation  of  the 
brakeman  cannot  be  permitted  to  testify 
as  to  whether  or  not  the  invitation  was 
given  loud  enough  for  the  engineer  in  charge 
of  the  train  to  hear  it,  in  the  absence  of 
anything  to  show  where  the  engineer  was 
at  the  time.  Westbrook  v.  Kansas  City,  M. 
&  B.  K.  .Co.  34:  4^  64  So.  231,  —  Ala.  — . 

46.  Testimony  of  a  client  that  money  de- 
livered to  his  attorney  for  investment  had 
never  been  returned  is  admissible  in  evi- 
dence on  the  question  of  intent  in  a  prose- 
cution against  the  attorney  for  forgery  of 
a  note  purporting  to  represent  the  invest- 
ment. People  V.  CampliKell,  34:  58,  126  N. 
W.  42,  180  Mich.  108. 

46.  To  avoid  exemplary  damages  a  de- 
fendant in  an  action  for  slander  may  testify 
that  he  was  not  actuated  by  a  desire  to 
injure  the  person  slandered.  Fleet  v. 
Tichenor,  34:  323,  104  Pac.  458,  156  Cal.  343. 

( Annotated ) 

47.  In  support  of  a  defense  of  privileged 
communication,  one  charged  with  slander 
may  testify  that  he  had  no  design  to  injure 
the  person  slandered.  Fleet  v.  Tichenor, 
34:  323,  104  Pac.  458,  156  Cal.  343, 

48.  Upon  the  question  of  the  liability  of 
a  railroad  company  for  wrongfully  ejecting 
a  party  of  excursionists  from  its  train,  evi- 
dence is  not  admissible  that  they  were  ar- 
rested at  the  place  of  their  ejection  for  dis- 
turbing the  peace,  in  the  absence  of  any- 
thing to  connect  the  railroad  company  with 
the  arrest.  Louisville  &  N.  R.  Co.  v.  Scott, 
34:  ao6,  133  S.  W.  800,  141  Ky.  538. 

40.  The  fact  that  an  unauthorized  pub- 
lication of  one's  photograph  and  (Signature 
in  connection  witn  a  patent  medicine  testi- 
monial was  made  innocently  and  in  good 
faith,  believing  the  signature  to  be  genuine, 
may  be* considered  in  mitigation  of  damages 
in  an  action  by  the  one  whose  signature  was 
used,  against  the  publisher.  Foster-Milburn 
Co.  V.  Chinn,  34:  1137,  1*20  S.  W.  364,  134 
Ky.  424. 

60.  In  a  prosecution  for  obtaining  money 
by  false  pretenses,  evidence  tending  to  prove 
that  the  defendant  made  other  pretenses 
about  the  same  time  of  like  character  to 
those  charged  in  the  information,  is  admis- 
sible when  it  tends  to  prove  identity  or  in- 
tention in  the  issue  ou  trial.  State  v.  Het- 
rick,  34:  642,  113  Pac.  383,  84  Kan.  157. 

61.  In  a  trial  for  obtaining  money  by 
false  pretenses,  it  is  competent  to  prove,  by 
direct  testimony  of  a  prosecuting  witness, 
that  he  would  not  have  parted  with  the 
money  if  he  had  not  believed  the  represe- 
sentations.  State  v.  Hetrick,  34:  642,  113 
Pac.  383,  84  Kan.  157.  (Annotated) 

62.  One  suing  for  damages  for  the  un- 
34  L.rv..\.(N.S.) 


authorized  publication  of  his  name  in  con* 
nection  with  a  patent  medicine  testimonial 
may  testify  that  he  has  been  ridiculed  and 
laughed  at  by  bis  friends  and  acquaintances 
on  accoount  of  the  publication,  to  show  mor- 
tification of  feelings.  Foster-Milburn  Co. 
V.  Chinn,  34:  1137,  120  S.  W.  364,  134  Ky. 
424. 

53.  Upon  the  question  of  the  liability  of 
a  railroad  company  for  malpractice  of  a 
physician  employed  with  funds  deducted 
from  employees'  wages,  testimony  of  the 
one  having  charge  of.  the  disbursement  of 
the  funds,  to  the  effect  that  they  were  all 
expended  in  the  service  of  the  hospital,  and 
that  the  railroad  company  realized  no  gain 
or  profit  therefrom,  is  competent.  Arkan- 
sas M.  K.  Co.  V.  Pearson,  34:  3x7,  136  S. 
W.  917,  --  Ark.  — . 

64.  In  an  action  for  damages  for  the  un- 
authorized publication  of  one's  name  in  con- 
nection with  a  patent  medicine  testimonial, 
physicians  cannot  be  allowed  to  testify  that 
medical  men  hold  persons  who  give  such 
testimonials  ih  bad  repute,  where  plaintiff 
is  not  a  physician,  and  there  is  no  allega- 
tion of  special  damage.  Foster-Milburn  Co. 
V.  Chinn,  34:  1137,  120  S.  W.  364,  134  Ky. 
424. 

66.  One  suing  for  damages  for  the  pub- 
lication of  his  name  in  connection  with  a 
patent  medicine  testimonial  may  show  that 
there  is  a  scale  of  prices  paid  for  such 
testimonials,  the  amount  being  dependent 
on  the  office  of  the  person,  as  tending  to 
show  that  people  might  infer  that  he  had 
sold  his  signature.  Foster-Milburn  Co.  v. 
Chinn,  34:  1137,  120  S.  W.  364,  134  Ky.  424. 
Weight,  effect,  and  sufficiency. 

Review  of  facts  on  appeal,  see  Appeal 

and  Error,  20. 
Sufficiency  of  evidence  to  go  to  jury, 
see  Trial,  3, -4. 

66.  The  recital  in  the  release  of  a  mort- 
gage, that  it  was  executed  in  consideration 
of  the  payment  of  the  debt  named  therein, 
while  prima  facie  evidence  of  the  fact 
stated,  is  not  conclusive  thereof,  and  such 
recital  may  be  overcome  by  evidence  which 
clearly  shows  that  said  debt  had  not  in 
fact  been  paid.  Petlit  v.  Louis,  34:  356, 
129  N.  W.  1006,  88  Neb.  496. 

67.  A  charge  of  slander  in  stating  that 
plaintiff  entered  a  house  and  stole  jewelry 
is  not  supported  by  evidence  that  the  slan- 
derer told  a  physician  that  the  jewels  had 
been  stolen  by  opening  the  house  with  a 
key,  and  requested  him  to  ascertain  if  plain- 
tiff had  them  secreted  on  her  person,  and 
thai  the  slanderer  stated  that  plaintiff  had 
taken  the  jewels,  under  the  rule  that  the 
words  charged  must  be  specifically  proved, 
and  that  it  is  not  sufficient  to  establish  a 
basis  for  an  inference  that  tlie  alleged 
charge  was  intended.  Fleet  v.  Tichenor,  34: 
323,  104  Pac.  468,  156  Cal.  343. 

68.  The  testimony  of  one  witness,  if 
relevant  and  accepted  by  the  jury,  may  sus- 
tain a  conviction  of  burglary,  even  though 
the  accused  positively  denies  under  oath 
that  he  oonomitted  the  offense.  Schultz  v. 
State,  34:  243,  130  N.  W.  105,  88  Neb.  613. 
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59.  In  case  of  a  plea  of  present  insanity 
which  will  prevent  one  accused  of  crime 
from  being  placed  on  trial,  because  incapa- 
ble of  conducting  his  defense,  the  state 
need  not  show  sanity  beyond  a  reasonable 
doubt,  but,  if  there  is  evidence  tending  to 
overthrow  the  presumption  of  sanity,  de- 
fendant may  be  placed  on  trial,  if,  from  all 
the  evidence  in  the  case,  the  jury  is  satis- 
fied that  defendant  has  sufficient  mental  ca- 
pacity to  give  sane  advice  to  his  council 
involving  the  charge  in  the  indictment. 
Jordan  v.  State,  34:  zixs,  135  S.  W.  327, 
—  Tenn.  — .  (Annotated) 

60.  A  statute  providing  for  the  confine- 
ment in  an  asylum  of  one  charged  with 
crime  who  is  found  to  be  so  insane  that  he 
cannot  be  placed  on  trial  does  not  fix  the 

.  rule  as  to  quantum  of  proof  necessary  to 
show  such  insanity.  Jordan  v.  State,  34: 
1 115,  135  S.  W.  327,  —  Tenn.  — . 

EXECUTION. 

Right  of  purchaser  at  execution  sale 
to  protection  of  recording  laws,  see 
Records  and  Recording  Laws,  1. 

KXEOUTIVE  DEPARTMENT. 

Relation  of,  to  court,  see  Courts,  2,  3. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Necessity  of  substitution  of  legal  rep- 
resentative on  death  of  party  be- 
fore appeal,  see  Appeal  and  Er- 
ror, 5. 

Evidence  of  admissions  in  action  to  en- 
force note  against  estate,  see  Evi- 
dence, 39. 

lien  of  creditor  of  decedent's  estate  on 
portion  of  estate  which  has  passed 
into  hands  of  bona  fide  purchaser, 
see  Liens. 

That  one  nominated  by  a  will  to 
execute  it  is  designated  as  "executor  and 
administrator"  does  not  render  the  pro- 
vision void.  Conoway  v.  Fuimer,  34:  963, 
54  So.  624,  —  Ala.  — . 

EXEMPIiARY  DAMAGES. 

See  Damages,  2-10. 

EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 
From  taxation,  see  Taxes,  3. 

BiXEMPT  LIST. 

Power  of  civil  service  commission  to  ex- 
tend, see  Civil  Service,  1. 

EXHIBIT. 

Effect  of  omission  of,  from  record  on 
appeal,  see  Appeal  and  Error,  9. 

EXPLOSIONS  AND  EXPLOSIVES. 

In  discharge  of  fireworks,  see  Municipal 
Corporations,  9,  11. 

EX  POST  FACTO  LAW. 

See  Constitutional  Law,  1. 
34  L.R.A.(N.S.) 


EXTERNAL,     VIOLENT     AND     ACCI- 
DENTAL MEANS. 

Death  of  insured  by,  see  Insurance,  8. 

FALSE  IMPRISONBIENT. 

Of  insane  person,  guardian's  right  of 
action  for,  see  Incompetent  Per- 
sons, 3. 

Liability  of  city  for,  see  Municipal  Cor- 
porations, 13. 

Liability  of  carrier  for  arrest  of  pas- 
senger, see  Carriers,  6,  7. 

Evidence  of  other  crimes  in  prosecution 
for,  see  Evidence,  50,  51. 

1.  A  police  officer  who  arrests  one  who 
has  stopped  on  the  sidewalk  to  converse 
with  friends  casually  met,  upon  his  failure 
immediately  to  move  on  upon  command, 
is  liable  in  damages  for  false  arrest,  where 
his  only  authority  is  to  arresjb  without  war- 
rant an  offender  taken  in  the  act,  and  the 
offense  of  which  the  person  arrested  was 
assumed  to  .be  guilty  was  "failure  to  dis- 
perse when  commanded  to  do  so"  by  the 
officer.  Price  v.  Tehan,  34:  ii8a,  79  Atl. 
68,  —  Conn.  — .  (Annotated) 

2.  A  police  superintendent  who  detains 
one  who  nas  been  arrested  by  an  officer 
without  authority  is  liable  in  damages  for 
the  unlawful  restraint,  and  it  is  no  defense 
that  he  liberated  him  upon  the  interven- 
tion of  friends  who  left  a  deposit  for  his 
reappearance,  which  the  superintendent  had 
no  authority  to  exact.  Price  v.  Tehan,  34: 
1 1 8a,  79  Atl.  68,  —  Conn.  — , 

FEDERAL  COURTS. 

See  Courts,  7. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  7,  8. 

FENCES. 

Landlord's  covenant  to  fence,  see  Cove- 
nants and  Conditions,  1;  Damages, 
13. 

FILING. 

Of  schedule  by  carrier,  see  Carriers, 
27,  33. 

FINDINGS. 

By  court,  generally,  see  Trial,  20. 

FIRE  ARMS. 

Right  to  carry,  see  Carrying  Weapons. 

FIRE  DEPARTMENT. 

Power  of  legislature  to  require  cities 
to  pension  *  fljremen,  see  Municipal 
Corporations,  1,  2. 

Requiring  attendance  of  firemen  at  the 
theatre  during  performance,  see 
Municipal  Corporations,  4,  5. 

Pensions  to  firemen  as  wrongful  use  of 
public  money,  see  Public  Money. 

1.  Firemen  who  have  served  the  re- 
quired length  of  time,  although  it  has  not 
all  been  after  the  passage  of  the  statute, 
are  entitled  to  the  benefit  of  a  statute 
allowing  pensions  to  all  firemen  whenever 
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they  shall  have  served  in  the  fire  depart- 
ment for  a  certain  length  of  time.  State 
ex  rel.  Haberlan  v.  Love,  34:  607,  131  N.  W. 
196,  —  Neb.  — . 

2.  A  statutory  provision  requiring  mu- 
nicipalities to  pension  firemen  does  not  con- 
travene a  constitutional  provision  that  the 
legislature  shall  never  grant  any  extra  com- 
pensation to  any  public  officer,  agent,  serv- 
ant, or  contractgr  after  the  services  shall 
have  been  rendered  or  the  contract  entered 
into.  State  ex  rel.  Haberlan  v.  Love,  34: 
607,  131  N.  W.  196,  —  Neb.  — . 

3.  A  fireman  entitled  to  a  service  pen- 
sion, no  part  of  which  is  paid  for  injuries 
inflicted  while  in  that  vocation  and  as  a 
result  thereof,  may  only  receive  the  pen- 
sion provided  by  law  at  the  time  of  his 
retirement.  State  ex  rel.  Haberlan  v.  Love, 
34:  607,  131  N.  W.  196,  —  Neb.  — . 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Constitutionality  of  regulations  to  pre- 
vent, see  Constitutional  Law,  5. 

Matters  as  to  fire  department,  see  Fire 
Department. 

Set  by  independent  contractor,  see  Mas- 
ter and  Servant,  11. 

Servant's  liability  for  negligence  as  to, 
see  Master  and  Servant,  12,  13. 

Reasonableness  of  ordinance  -as  to 
piling  of  lumber  within  fire  limits, 
see  Municipal  Corporations,  6. 

Liability  of  railroad  for,  see  Railroads, 
6. 

Under  a  statute  making  the  owner 
of  land  liable  for  injury  to  neighboring 
property  by  fire  wilfully  or  negligently  per- 
mitted to  escape  therefrom,  the  owner  is 
not  answerable  for  fire  escaping  from  prop- 
erty in  possession  of  a  tenant  unless  he 
knew  of  the  existence  of  a  fire  thereon,  or 
had  knowledge  of  facts  which  would  charge 
him  with  notice  that  the  danger  of  such 
fire  breaking  out  thereon  was  imminent. 
Rogers  v.  Parker,  34:955,  123  N.  W.  1109, 
159  Mich.  278. 

FIREWORKS. 

Liability  of  municipality  for  negligence 
in  discharge  of,  see  Highways,  7; 
Municipal  Corporations,  9,  11. 

FISHERIES. 

Constitutionality  of  statute  to  protect, 
see  Constitutional  Law,  22. 

Protection  of,  from 'pollution,  see  Wa- 
ters, 1. 

Interference  with,  by  improvement  of 
navigation,  see  Waters,  2. 

FITNESS. 

Warranty  of,  see  Sale,  2. 

FIXTURES. 

What  constitutes  fixtures  within  mean- 
ing of  bulk  sales  law,  see  Fraudu- 
lent Conveyances. 
34  L.R.A.(N.S.) 


FLAGMAN. 

Duty  as  to,  at  crossing,  see  Railroads, 
5. 

FOOD. 

Discrimination  in  statute  regulating 
sale  of,  see  Constitutional  Law,  8. 

That  a  manufacturer  whose  prin- 
cipal trade  is  at  wholesale  maintains  a  re- 
tail store  at  his  factory,  at  which  goods 
are  sold  to  consumers,  does  not  make  him 
a  retailer  within  the  meaning  of  a  statute 
providing  that  a  provision  requiring  the 
weight  or  meajure  of  package  goods  to  lie 
stamped  on  the  package  shall  not  apply  to 
packages  put  up  by  the  retailer.  Freadrich 
V.  State,  34:  650,  131  N.  W.  618,  —  Neb.  — . 

FOREIGN  JUDGMENT. 

See  Judgment,  5. 

FOREIGN  LAW. 

Presumption  as  to,  see  Evidence,  3. 

FOREMAN. 

As  fellow  servant,  see  Master  and 
Servant,  8. 

FORGERY. 

Of  check,  see  Banks,  «. 

Effect    on    admission    of    evidence    of 

manner  in  which  it  is  obtained,  see 

Criminal  Law,  4. 
Presumption   and   burden   of   proof   in 

prosecution  for,  see  Evidence,  17. 
Documentary    evidence    in    prosecution 

for,  see  Evidence,  21. 
Relevancy   of   evidence   in   prosecution 

for,  see  Evidence,  45. 

A  loan  agent  is  guilty  of  forgery  in 
signing  the  name  of  a  pretended  borrower 
to  a  note  for  the  purpose  of  deceiving  his 
client  into  the  belief  that  the  money  which 
had  been  furnished  him  had  been  lent  to 
the  person  who  signed  the  note.  People  t. 
Campbell,  34:  58,  125  N.  W.  42,  160  Mich. 
108. 

FRAUD  AND  DECEIT. 

Effect  of,  on  discharge  of  debt  in  bank- 
ruptcy, see  Bankruptcy,  2. 

As  to  fraudulent  conveyances,  see 
Fraudulent  Conveyances. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  3. 

Of  one  contending  in  prize  contest,  see 
Prize  Contest,  1. 

1.  One  who  knowingly  sells  a  house  lo- 
cated over  a  cesspool  which  receives  the 
drainings  from  his  other  building,  and  is 
completely  concealed  from  view,  without 
notifying  the  purchaser  of  the  existence  of 
the  pool,  is  liable  in  damages  as  for  fraud 
to  the  extent  of  the  expense  and  loss  to 
which  the  purdiaser  is  subjected  becau^ 
of  it.  Weikel  v.  Stems,  34:  1035,  ^34  S. 
W.  908.  142  Ky.  513.  (Annotateti^ 

2.  If  a  seller  makes  positive  state- 
ments and  representations  not  known  hv 
him  to  be  true,  intending  to  induce  a  sale, 
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and  a  purchase  is  made  in  reliance  upon 
his  representations,  which  turn  out  to  be 
false,  bis  action  is  fraudulent,  and  he  is  as 
answerable  to  tlie  purchaser  as  if  he  made 
the  representations  knowing  them  to  be 
false.  Morrow  v.  Bonebrake,  34:  11479  ^^^ 
Pac.  585,  84  Kan,  724. 

3.  That  one  defrauded  into  purciiasing 
stock  of  a  corporation  has  parted  with  it 
does  not  affect  his  right  to  hold  the  one 
guilty  of  the  fraud  liable  for  the  damaged 
caused  thereby,  or  to  sue  upon  his  promise, 
made  to  avoid  an  action  for  the  fraud,  to 
see  that  the  purchaser  got  his  money  back. 
McKay  v.  McCarthy,  34: 911,  123  N.  W, 
755,  146  Iowa,  546. 

4.  That  one  defrauded  into  purchasing 
corporate  stock  was  offered  more  than  he 
paid  for  it  is  not  a  defense  to  an  action  on 
A  promise  by  the  one  effecting  the  sale  that 
he  would  see  that  the  purchaser  got  his 
money  back,  unless  the  offers  were  made 
ofter  the  promise  was  made.  McKay  v. 
McCarthy,  34:911,  123  N.  W.  765,  140 
Iowa,  546. 

FIlAUDUIiENT  CONVEYANCES. 

The  horses,  wagons,  harness,  screens, 
shovels,  baskets,  chutes,  desk,  and  safe  used 
in  transacting  a  coal  business  are  not  fix- 
tures, within  the  meaning  of  a  bulk  sales 
law  forbidding  the  sale  of  a  stock  of  mer- 
chandise ''and  the  fixtures  pertaining  to  the 
conduct  of  said  business,'^  otherwise  than 
in  the  ordinary  course  of  trade,  without 
giving  notice  to  creditors.  Bowen  t.  Quig- 
ley,  34:  a  18,  130  N.  W.  690,  —  Mich.  — . 

(Annotated) 

FREEZING. 

Of  live  stock  during  transportation, 
see  Carriers,  32. 

FREIGHT  CARRIERS. 

See  Carriers,  28-32. 

GAMBLING. 

See  Gaming. 

GAMING. 

Enforcement  of  gaming  contract,  see 
Contracts,  9. 

SufSciency  of  indictment  for,  see  In- 
dictment, etc.,  3. 

Gaming  house  as  nuisance,  see  Nui- 
sance, 2. 

1.  A  slot  machine  so  operated  that  the 
operator  placing  a  coin  therein  and  taking 
n  chance  on  what  will  be  the  result  of  the 
deposit  of  the  coin,  whether  to  win  or  to 
lose,  is  a  gambling  device.  Mueller  v.  Wil- 
liam F.  Stoecker  Cigar  Co,  34:  573,  131  N. 
\V.  923.  —  Neb.  — .  (Annotated) 

2.  The  business  of  a  cigar  store  where 
slot  machines  are  set  up  for  the  use  of 
customers,  in  which  the  deposit  of  a  coin 
may  draw  a  prize  or  a  blank  to  the  ad- 
vantage of  the  proprietor,  either  by  the 
winnings  or  the  stimulation  of  trade,  is 
illegal.  Mueller  v.  William  F.  Stoecker 
Cigar  Co.  34:  573,  131  N.  W.  923,  —  Neb. 
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3.  By  the  word  "device"  in  a  statute 
making  it  a  misdemeanor  to  conduct  a 
banking  or  percentage  game,  played  with 
dice,  cards,  or  any  device,  for  money,  is 
meant  the  means,  instrument,  contrivance, 
or  thing  by  which  a  banking  or  percentage 
game  is  played.  James  v.  State,  34:  515, 
112  Pac.  944,  4  Okla.  Crim.  Rep.  587. 

4.  To  be  liable  to  punishment  under  a 
statute  making  one  guilty  of  a  misde- 
meanor who  deals,  plays,  or  carries  on, 
opens,  or  conducts  any  of  certain  specified 
games,  or  any  banking  or  percentage  game 
played  with  dice,  cards,  or  any  device,  for 
money,  one  must  deal,  play,  carry  on,  open, 
or  conduct  a  game  specified  upon  which 
money  or  other  representative  of  value  is 
wagered,  or  some  banking  or  percentage 
game,  played  with  dice,  cards,  or  some 
other  device.  James  v.  State,  34:  515,  112 
Pac.  944,  4  Okla.  Crim.  Rep.  587. 

GARAGE. 

Erection  of,  as  violation  of  restrictive 
covenant,  see  Covenants  and  Con- 
ditions, 2,  3. 

GARNISHMENT. 

Ab  to  attachment,  see  Attachment. 

When  freight  money  may  be  consid- 
ered within  power  of  carrier  so  as 
to  be  subject  to  attachment  for 
his  debt  in  hands  of  consignee's 
agent,  see  Attachment. 

Of  money  in  bank  in  name  of  certain 
person   as   "agent,"   see  Evidence, 

1.  A  consignee  of  goods  cannot  attach 
the  freight  money  in  the  hands  of  his  own 
agent  to  satisfy  a  claim  for  shortage  in  the 
consignment.  Baker  v.  Doe,  34:  510,  70  S. 
E.  431,  —  S.  C.  — .  (Annotated) 

2.  Since  the  right  of  a  consignee  of 
goods  to  satisfy  his  claim  for  shortage  in 
the  delivery  out  of  the  freight  money  due 
is  superior  to  the  rights  of  an  attaching 
creditor  of  the  carrier,  he  will  not  be  per- 
mitted to  levy  an  attachment  upon  such 
freight  money  in  his  own  possession. 
Baker  v.  Doe,  34:  510,  70  S.  E.  431,  —  S. 
C.  — . 

Situs  of  debts. 

3.  The  domicil  of  one  owing  a  freight 
bill,  and  not  that  of  his  agent  charged  with 
the  duty  of  paying  it,  is  the  situs  of  the 
debt  for  purposes  of  attachment.  Baker 
V.  Doe,  34:  510,  70  8.  E.  431,  —  S.  C.  — . 

4.  A  debt  due  a  foreign  railroad  com- 
pany  may  be  garnished  in  a  state  where 
the  garnishee,  another  railroad  company,  is 
doing  business,  to  secure  a  claim  for  breach 
of  contract  which  occurred  in  the  foreign 
jurisdiction,  although -the  debt  was  payable 
at  the  principal  office  of  the  garnishee  lo- 
cated in  another  state.  Southern  P.  R.  Co. 
V.  A.  J.  Lyon  &  Co.  34:  234,  54  So.  728,  — 
Miss.  — . 

6.  Where  a  judgment  rendered  in  one 
state  is  satisfied  without  all  the  indebted- 
ness having  been  paid,  under  an  agreement 
that  the  defendant  is  to  pay  jthe  balance, 
the  remaining  obligation  is  a  contract  debt 
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and  is  subject  to  garnishment  in  another 
state,  Sutton  v.  Heinzle,  34:  238,  115  Pac. 
560,  84  Kan.  756. 

6.  A  foreijrn  corporation  doing  businesd 
in  a  state,  subject  to  process  there,  may  be 
garnished  for  a  debt  owing  to  a  nonresi- 
dent  defendant,  which  was  incurred  out- 
side the  state;  and  jurisdiction  over  the 
fund  as  against  the  defendant  and  as 
against  a  nonresident  claimant  of  it,  dis- 
closed by  the  garnishee's  answer,  may  be 
obtained  by  publication  service  upon  them. 
Sutton  V.  Heinzle,  34:  ^38,  115  Pac.  560,  84 
Kan.  756. 

GAS. 

Prejudicial  error  as  to  jury  in  action 
for  injury  by  explosion,  see  Ap- 
peal and  Error,  37. 

As  to  oil  and  gas  mines,  see  Mines. 

Effect  of  tenant's  contributory  negli- 
gence on  liability  of  landlord  for 
explosion,  see  Negligence,  3. 

GOOD  FAITH. 

Evidence  of,  in  mitigation  of  damages, 
see  Evidence,  49. 

GOVSRXOR. 

Interference  of  court  with^  see  Courts, 
3. 

GBAND  JURY. 

Testing  legality  of  drawing  by  prohi- 
bition,  see  Prohibition,  2. 

GRANT. 

Of  land  under  water,  see  Waters,  2. 

GUARANTY. 

Power  of  corporation  to  act  as  guaran- 
tor, see  Corporations,  1. 

Assignment  of  lease  as  carrying  guar- 
anty of  payment  of  rent,  see  Land- 
lord and   Tenant,  4. 

1.  The  mere  acceptance  of  a  contract 
guarantying  the  indebtedness  of  a  corpo- 
ration for  one  year  does  not  extinguish 
the  liability  of  the  makers  on  a  similar  in- 
strument executed  the  preceding  year. 
First  Nat.  Bank  v.  Story,  34:  154,  93  N. 
E.  940,  200  N.  Y.  346. 

2.  The  insolvency  of  the  principal  debt- 
or does  not  relieve  the  necessity  of  demand 
upon  persons  who  had  guaranteed  payment 
of  his  obligations  at  maturity  to  a  cer- 
tain amount,  with  a  promise  to  pay  upon 
demand  without  other  or  further  notice. 
First  Nat.  Bank  v.  Story,  34:  154,  93  N.  E. 
940,  200  N.  Y.   346.  (Annotated) 

3.  One  who  contracts  as  surety  for  the 
payment  of  the  rent  of  property  leased  for 
saloon  purposes  cannot  avoid  liability  upon 
expiration  of  the  right  to  use  the  property 
for  the  sale  of  intoxicating  liquors,  where 
there  is  no  provision  or  condition  in  his 
contract  terminating  his  liability  in  such 
case.  Hecht  v.  Acme  Coal  Co.  34:  773,  113 
Pac.  788,  —  Wyo.  — . 
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GUARDIAN  AND  WARD. 

Guardian  for  insane  person,  see  Incom- 
petent Persons,  3,  4. 

GUESTS. 

At  hotel,  see  Innkeepers. 

GUIDE  BOOK. 

Consideration  of  contract  to  pay  ex- 
pense of  publishing,  see  Contracts. 
1. 

GUIIiT. 

Permitting  withdrawal  of  plea  of,  see 
Criminal  Law,  5. 

HABEAS  CORPUS. 

Appealability  of  judgment  or  order  in, 
see  Appeal  and  Error,  2. 

Injunction  against  further  prosecution 
of  persons  released  under  writ  of, 
see  Injunction,  8. 

HANDWRITING. 

Proof  of  genuineness  of,  see  Evidence, 
21. 

Opinion  evidence  as  to,  see  Evidence,  35. 

HAZING. 

Injury  to  employee  by,  see  Master  and 
Servant,  10. 

HEAIiTH. 

Delegation   of   authority   by   board   of 

health,  see  Waters,  6. 
Police  power  as  to,  see  Constitutional 

Law,  22,  23. 
Protection  of  public  water  supply,  see 

Waters,  5,  6. 

HEARSAY.* 

See  Evidence,  41-43. 

HEIRS. 

Descent  and  distribution  to,  see  De- 
scent and  Distribution. 

Rights  of,  in  homstead,  see  Home- 
stead, 2,  3. 

HIGHWAYS. 

What  is  "public  highway"  within  mean- 
ing of  accident  insurance  policy, 
see  Insurance,  7. 

Rights    and    title    of    abutting    owner 
generally. 

1.  An  abutting  owner  having  the  fee 
of  the  highwav  may  use  the  untraveled  por- 
tion as  a  ditch  to  carry  water  to  his  prem-- 
ises  for  irrigation  purposes  so  long  as  be 
does  not  create  a  nuisance,  or  interfere  with 
public  use  of  the  way.  Holm  v.  Montgom- 
ery, 34:  506,  U3  Pac  1115,  —  Wash.  — . 

(Annotated) 
Obstruction. 

Wrongful  arrest  for  obstructing  side- 
walk, see  False  Imprisonment,  1. 

2.  Failure  instantly  to  obey  the  order 
of  a  police  officer  to  move  on  does  not  ren- 
der one  who  has  casually  met  friends  and 
stopped  to  converse  with  them  on  the  side- 
walk guilty  of  the  offense  of  refusing  to 
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"disperse  when  commanded  to  do  so  by  a 
police  officer/'  for  which  a  municipal  ordi- 
nance  prescribes  a^  penalty.     Price  t.   Te- 
ban,  34:  1 1 8a,  79  Atl.  68,  —  Conn.  — . 
liiablllty  for  injuries  on. 

Liability  on  bond  of  road  contractor 
for  personal  injuries  through  de- 
fect in  highway,  see  Bonds. 

3.  The  liability  of  a  municipal  corpo- 
ration for  failure  to  keep  its  streets  in 
safe  condition  does  not  extend  to  injuries 
caused  by  vicious  dogs  permitted  to  be 
at  large  upon  them.  Addington  v.  Little- 
ton, 34:  loia,  115  Fac.  806,  50  Colo.  623. 

4.  A  space  within  the  bounds  of  a 
city  street,  set  apart  between  the  side- 
walk and  the  roadway  for  a  grass  plot,  is 
a  part  of  the  street,  for  the  neglect  of  the 
sale  condition  of  which  the  city  may  be 
held  liable.  Townley  v.  Huntington, 
34:  ri8,  70  S.  E.  368,  68  W.  Va.  674. 

6.  A  street  or  sidewalk  is  not  in  good 
repair  when  one  without  fault  may  fall 
from  it  into  a  dangerous  hole,  or  an  ir- 
responsible child  may  venture  to  an  un- 
guarded pitfall  within  its  bounds  or  im- 
mediately at  its.  side.  Townley  v.  Hunt- 
ington, 34:  118,  70  S.  E.  368,  68  W.  Va.  574. 

6.  A  city  owes  substantially  the  same 
duties  to  children,  properly  on  the  streets, 
although  engaged  in  play,  as  it  does  to 
travelers  on  business.  Townley  v.  Hunt- 
ington, 34:  zx8,  70  S.  E.  368,  68  W.  Va.  574. 

(Annotated) 

7.  A  discharge  by  municipal  authori- 
ties of  fireworks  across  a  highway  does 
not  constitute  a  defect  or  want  of  repair 
in  the  highway,  within  the  meaning  of  a 
statute  making  the  municipality  liable  for 
injuries  caused  by  such  defects.  Kerr  t. 
Brookline,  34:  464,  94  N.  E.  257,  208  Mass. 
100. 

HOLDING  OVER. 

See  Landlord  and  Tenant,  2;  Officers,  2. 

HOMB6TKAD. 

Right  of  purchaser  at  illegal  tax  sale 
to  compensation  for  improvements, 
see  Taxes,  4,  5. 

1.  Under  the  homestead  law  of  Con- 
gress, providing  that  no  land  acquired  un- 
der it  shall  be  liable  to  be  taken  in  satis- 
faction of  a  debt  contracted  prior  to  the 
issuing  of  a  patent  therefor,  land  is  not 
subject  to  a  judgment  upon  a  note  exe- 
cuted between  the  making  of  final  proof 
and  the  issuance  of  the  receiver's  certifi- 
cate thereon ,  and  issuance  of  the  patent. 
Sprinkle  v.  West,  34:  404,  114  Pac.  430,  — 
Wash.  — .  (Annotated) 

2.  A  divorced  man  whose  children  are 
adults  and  have  all  deserted  him  in  his 
old  age,  and  who  has  perfected  his  title  to 
a  homestead  entry,  except  the  making  of 
final  proof,  as  to  his  readiness  to  make 
which  he  has  given  notice,  may  devise  the 
homestead  to  a  stranger,  who  furnishes 
him  necessary  care  and  protection.  Hays 
V.  Wyatt,  34:  397,  115  Pac.  13,  10  Idaho, 
644. 
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3.  A  homesteader  may,  under  the  Fed- 
eral public  land  law,  either  leave  his  home- 
stead to  his  adult  heirs,  where  he  has  no 
widow  or  minor  children,  without  making 
a  will,  or,  if  he  prefers  to  devise  the  home- 
stead to  some  one  or  other  of  his  heirs, 
he  may  do  so  and  thereby  cut  off  the  other 
adult  children.  Hays  v.  Wyatt,  34:  397,  115 
Pac.  13,  10  Idaho,  544.  (Annotated) 

HOMICIDE. 

Reversible  error  in  indictment  for,  see 
Appeal  and  Error,  22. 

Prejudicial  error  as  to  verdict,  see 
Appeal   and  Error,  40. 

Right  to  withdraw  plea  of  guilty  en- 
tered under  duress,  see  Criminal 
Law,  5.' 

Judicial  notice  in  prosecution  for,  see 
Evidence,  1. 

Evidence  of  threats,  see  Evidence,  43. 

Instructions  in  prosecution  for,  see 
Trial,  18. 

One  who  prepares  himself  with  a 
deadly  weapon  and  lies  in  wait  for  a  tres- 
passer on  his  property  may  be  found 
guilty  of  murder  for  killing  him,  although 
a  statute  provides  that  every  perscm  who 
shall  unnecessarily  kill  another  while  re- 
sisting an  attempt  by  such  person  to  do 
an  unlawful  act  shall  be  guilty  of  man- 
slaughter. Brown  v.  State,  34:  8xz,  54  So. 
305,  —  Miss.  -~. 

HORSE  RAGE. 

See  Gaming. 


HOSPITAL. 

Liability   to   action   for   damages, 
Charities,  2. 

HOTELS. 

See  Innkeepers. 


HOURS  OF  LABOR. 

Validity  of  statute  limiting,  see  Con- 
stitutional Law,  10;  Contracts,  12. 

Presumption  of  violation  of  statute  as 
to,  see  Evidence,  20. 

HUSBAND  AND  WIFE. 

As  to  divorce  or  separation,  see  Divorce 
and  Separation. 

Wife*8  right  to  dower,  see  Dower. 

Revocation  of  woman's  will  by  her  mar- 
riage, see  Wills,  1. 

A  married  woman  who  has  no  sep- 
arate estate  may  employ  an  attorney  to  be- 
gin and  prosecute  or  defend  an  action  for 
divorce,  and  make  a  valid  contract  to  com- 
pensate the  attorney  for  his  service  in  such 
action.  Tyler  v.  Winder,  34:  1080,  131  N. 
W.  602,  —  Neb.  — .  (Annotated) 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  28. 

IMPROVEMENTS. 

Right  of  purchaser  at  illegal  tax  sale 
to  compensation  for,  see  Taxes,  4, 
5. 
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IMPUTED   NEOIilGENGE. 

See  Negligence^  3. 

INCOMPETENT  PERSONS. 

Sufficiency  of  proof  as  to  sanity,  see 

Evidence,  59,  60. 
Affirmative    charge    where    insanity    is 

defense,  see  Trial,  18. 

1.  The  finding  Upon  inquisition  that  one 
is  an  idiot  and  incompetent  to  manage  his 
own  affairs,  and  the  appointment  of  a  com- 
mittee for  him,  is  not  conclusive  that  he  is 
not  a  competent  witness  at  a  time  several 
years  later,  but  he  may  be  permitted  to 
testify,  if  upon  questioning,  he  appears  to  be 
competent  to  do  so.  Barker  v.  Washburn, 
34:  i59»  93  N.  £.  968,  200  N.  Y.  280. 
Confinement. 

2.  A  statute  which  provides  that  every 
patient  admitted  to  a  public  hospital  for 
the  insane  shall  have  all  reasonable  oppor- 
tunities for  communicating  with  his  or  her 
friends  does  not  confer  upon  an  attorney  the 
right  to  invade  the  hospital  in  a  merely 
professional  capacity,  for  the  purpose  of  see- 
ing  and  talking  with  patients  who  have  sent 
him  word  that  they  are  of  sound  mind  and 
desire  him  to  secure  their  .discharge.  Han- 
son V.  Biddle,  34:  loaS,  115  Fac.  639,  84  Kan. 
877. 

Authority  over  person  of  ward. 

3.  The  committee  of  an  incompetent 
person  may,  where  such  person  has  not  as- 
sumed to  exercise  intelligent  and  legal  voli- 
tion as  to  his  custody,  maintain  an  action 
for  false  imprisonment  against  one  who  un- 
lawfully takes  and  removes  his  ward  from 
his  custody,  or  that  of  those  with  whom  he 
has  temporarily  placed  him.  Barker  v. 
Washburn,  34:  159,  93  N.  E.  968,  200  N.  Y. 
280. 

Ratification    by    guardian    of    sale    of 
ward's  property. 

4.  The  guardian  of  an  insane  person 
cannot  maintain  an  action  for  damages 
against  one  who  has  secured  a  conveyance 
of  real  estate  from  the  ward  for  an  inade- 
quate consideration,  where,  under  the  stat- 
ute, he  has  no  power  to  convey  the  ward's 
property  except  under  authority  of  the  pro- 
bate court,  since  recovery  of  damages  would 
amount  to  an  indirect  ratification  of  the 
transaction,  which  is  beyond  the  power  of 
the  guardian.  King  v.  Sipley,  34:  1058,  131 
N.  W.  672,  —  Mich.  — .  (Annotated) 

INCONSISTENCY. 

In  pleading,  see  Pleading,  1. 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts  of,  see  Master  and 
Seirant,  11. 

INDICTMENT,    INFORMATION,    AND 
COMPIiAINT. 

Reversible  error  in  indictment,  flee  Ap- 
peal and  Error,  22. 

Sufficiency  of  allegations  generally. 

1.  Where  the  statute  against  burglary 
does  not  require  the  offense  to  be  committed 
in  the  night  season,  an  alletmtion  in  an  in- 
34  L.R.A.(N.S.) 


formation  charging  that  it  was  committed 
at  that  time  is  surplusage,   and  need  not 
be    proved.     Shultz    v.    State,    34:  343,    130 
N.  W.  105,  88  Neb.  613. 
Description  of  offense. 

2.  An  indictment  charging  one  with 
wilfully  and  maliciously  injuring  another's 
automobile  sufficiently  charges  the  cause 
and  nature  of  the  accusation.  State  v. 
Davis,  34:  295,  70  S.  E.  811,  —  S:  C.  — . 

3.  Ail  indictment  for  robbery  in  taking 
a  stud  or  stone  ornament  supported  by  a 
screw  or  spiral  is  sufficient,  which  de- 
scribes it  as  a  pin.  People  v.  Nolan,  34: 
301,  95  N.  E.  140,  250  111.  361. 

(Annotated) 
Sufficiency  to  support  conviction. 

4.  Under  an  information  charging  a  de- 
fendant with  conducting  a  banking  and 
percentage  game,  played  with  certain  de- 
vices, for  money,  and  other  representatives 
of  value,  a  conviction  cannot  be  had  upon 
proof  that  the  accused  conducted'  a  "turf 
exchange,"  where  his  patrons  congregated 
and  bet  upon  horse  races  run  at  another 
place.  James  v.  State,  34:  515,  112  Pac. 
944,  4  Okla.  Grim.  Rep.  587. 

INFANTS. 

Action  by  father  to  recover  damages 
for  death  of  minor  son,  see  Appeal 
and  Error,  44. 

Action  by  father  for  injury  to,  see 
Continuance  and  Adjournment. 

Negligence  toward,  on  highway,  see 
Highways,  6. 

Injury  to  on  railroad  tracks,  see  Bail- 
roads,  3,  4. 

Negligence  of,  see  Railroads,  12. 

Set-off  for  child's  wrongful  act  in  ac- 
tion by  parent  for  wages,  see  Set- 
off and  Counterclaim,  1. 

Beneficial  services  rendered  to  a 
minor  by  an  attorney  under  an  express  or 
implied  contract  are  classed  as  ''neces- 
saries/' and  payment  therefor  cafinot  be 
avoided  on  the  ground  of  the  client's  minor- 
ity. Sutton  v.  Heinzle,  34:  238,  11&  Pac. 
560,  84  Kan.  756. 

INFORMATION. 

For  criminal  offense,  see  Indictment, 
etc. 

INHERITANGB  TAX. 

See  Taxes,  9. 

INJUNCTION. 

Question  whether  appeal  should  be 
taken  to  civil  or  criminal  court,  see 
Appeal  and  Error,  3. 

Contempt  in  violation  of,  see  Contempt. 

Against  nuisance,  see  Nuisance,  1,  4,  5. 

Covenants. 

1.  The  court  may  restrain  merely  the  il- 
legal use  of  a  building  erected  for  a' garage, 
in  violation  of  a  restrictive  covenant  in  the 
title  deed  to  the  lot,  where  its  size,  shape, 
and  material  are  not  in  violation  of  the 
covenant,  and  it  might  have  been  applied 
to  a  proper  use,  and  require  the  removal  of 
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the  building  only  in  case  it  is  put  to  an  il- 
legal use.  Kiverbank  Improv.  Co.  v.  Ban- 
croft, 34:  730>  95  N.  E.  216,  209  Mass.  217. 

2.  Injunction  will  lie  to  prevent  the 
owner  of  a  mine  who,  after  leasing  it  for 
a  specified  time  with  the  right  to  remove 
the  minerals,  wrongfully  prevents  the  lessee 
from  exercising  his  rights  under  the  lease 
until  its  expiration,  from  interfering  with 
the  lessee's  possession  for  a  reasonable  time 
after  the  expiration  of  the  lease,  which  is 
necessary  to  enable  the  lessee  to  secure  the 
fruits  of  his  contract.  Halla  v.  Rogers,  34: 
120,  176  Fed.  700,  100  C.  C.  A.  263. 
Illegal  or  tortious  acts;  crimes. 

Original  jurisdiction  of  supreme  court, 
see  Courts,  5. 

3.  A  court  of  equity  may  enjoin  the  con- 
tinuance of  a  boycott,  although  spoken 
words  or  written  matter  were  used  as  one 
of  the  instrumentalities  by  which  the  boy- 
cott was  made  effective.  Gompers  v.  Buck's 
Stove  &  Range  Co.  34:  874,  56  L.  ed.  797,  31 
Sup.  Ct.  Rep.  492,  221  U.  S.  418. 

4.  A  court  of  equity  has  jurisdiction  to 
enjoin  the  violation  by  a  railroad  corpora- 
tion of  an  act  which  forbids  intoxication 
and  the  drinking  of  intoxicating  liquors 
upon  railroad  trains.  State  v.  Chicago,  B. 
&  Q.  R.  Co.  34:  250,  130  N.  W.  295,  88  Neb. 
669. 

Water  rights. 

5.  Injunction  will  lie  against  continued 
interference  with  a  ditch  maintained  by  an 
abutting  owner  in  a  highway  to  carry  water 
to  his  property  for  irrigation  purposes, 
which  prevents  cultivation  of  crops,  and 
results  in  irremediable  injury.  Holm  v. 
Montgomery,  34:  506,  113  Pac.  1116,  — 
Wash.  — . 

6.  A  village  which  has  no  sewer  system 
may  enjoin  a  lot  owner  from  interfering 
with  an  immemorial  flow  of  surface  water 
across  his  property  from  its  street,  where 
the  amount  or  character  of  the  flow  has 
not  been  increased.  Trenton  v.  Rucker, 
34:  569,  127  N.  W.  39,  162  Mich.  19. 

7.  Whether  or  not  an  injunction  will  be 
granted  in  case  of  the  deposit  of  refuse  salt 
by  a  mining  company  upon  its  own  land 
in  such  an  manner  as  to  pollute  the  perco- 
lating water  and  springs  upon  his  neighbor's 
land  depends  upon  the  equities  of  the  case 
in  view  of  the  practical  consequences  of  the 
wrong  and  the  means  available  for  its  cor- 
rection. Gilmore  v.  Royal  Salt  Co.  34:  48, 
116  Pac.  541,  84  Kan.  729. 

Against  legal  proceedings. 

8.  Injunction  will  not  lie  to  prevent  the 
further  prosecution  of  persons  who  have 
been  released  from  custody  under  a  writ  of 
habeas  corpus  because  of  the  inapplicability 
of  the  statute  under  which  the  prosecution 
was  instituted.  Dentc^n  v.  McDonald,  34: 
453,  135  S.  W.  148,  —  Tex.  — . 

( Annotated ) 
Against  officers  generally. 

Authority  of  court  to  enjoin,  see  Courts, 
2. 

9.  Injunction  will  lie  at  the  suit  of  the 
state  brought  by  the  county  attorney  as  an 
executive  law  oflicer  to  enjoin  the  executive 
34  L.R.A.(N.S.) 


officers  of  the  state,  other  than  the  governor, 
from  removing  their  offices,  public  records, 
books,  and  papers  from  the  seat  of  govern- 
ment, and  expending  the  funds  of  t)ie  state 
for  such  purpose.  State  ex  rel.  West  v. 
Huston,  34:  380,  113  Pac.  190,  27  Okla.  606. 

(Annotated) 
10.  Equity  will  not,  at  the  suit  of  tax- 
payers, enjoin  the  payment  of  reasonable 
compensation  for  necessary  personal  services 
rendered  by  one  of  the  directors  of  a  school 
district,  which  are  entirely  outside  the 
duties  of  his  office  as  director  in  full  per- 
formance of  his  contract  with  the  board, 
which  it  accepted,  and  the  benefit  of  which 
has  been  retained  by  the  district,  since  the 
contract  -  being  only  voidable,  the  district 
must  make  the  requisite  compensation  if  it 
accepts  the  benefits,  without  attempting  to 
avoid  the  contract.  Smith  v.  Dandridge, 
34:  129,  135  S.  W.  800,  —  Ark.  — . 

(Annotated) 
Unfair  competition. 

11  One  who  has,  by  a  long  course  of  busi- 
ness, established  a  trade  in  an  article  such 
as  molding  sand,  by  the  use  of  a  numeral 
in  connection  with  the  name  of  the  town  in 
which  the  sand  is  mined,  to  indicate  a  par- 
ticular grade,  may  enjoin  the  use  of  the 
same  combination  by  a  rival  who  is  at- 
tempting to  make  use  of  it  in  such  a  way 
as  to  lead  the  public  to  believe  that  the 
sand  offered  by  him  is  in  fact  that  sold  by 
complainant.  Newport  Sand  Bank  Co.  v. 
Monarch  Sand  Min.  Co.  34:  X040,  137  S.  W. 
784,  ~  Ky.  — .  (Annotated) 

Preliminary  and  interlocutory  Injunc- 
tion. 
See  also  infra,  13,  14. 

12.  The  mere  fact  that  a  complainant 
asks  for  an  injunction  only  in  a  suit  for  re- 
lief does  not  entitle  him  as  a  matter  of 
right  to  a  restraining  order  until  the  trial, 
unless  he  states  facts  \^hich  appear  to 
constitute  a  cause  of  action  for  an  injunc- 
tion, and  it  appears  from  the  whole  case 
that  an  injunction  is  reasonably  necessary 
to  protect  the  legal  rights  of  complainant 
pending  the  litigation.  Childs  t.  Columbia, 
34:  542,  70  S.  E.  296,  87  S.  C.  666. 

Bond;  damages. 

13.  A  bond  to  support  an  interlocutory 
injunction  to  restrain  the  removal  of  wood 
from  land  claimed  by  plaintiff  is  not  lia- 
ble for  the  loss  of  the  wood  t) trough  its 
removal  from  the  property  by  a  stranger, 
since  the  injunction  aoes  not  change  the 
right  to  possession  of  the  wood.  Qobbi  v. 
Dileo,  34:  951,  111  Pac.  49,  —  Or.  — . 

(Annotated) 
14.  A  bond  to  support  a  temporary  in- 
junction against  the  removal  of  wood  from 
land  claimed  by  plaintiff  is  not  liable  for 
the  rental  value  of  a  vessel  which  had  been 
hired  to  remove  the  wood,  if  there  is  no 
proof  that  the  writ  was  ever  served.  Gobl>i 
V.  Dileo,  34:  951,  111  Pac.  49,  —  Or.  — . 
Decree. 

15.  The  possible  serious  injury  to  the 
public  from  an  absolute  cessation  of  inter- 
state commerce  in  petroleum  and  its  prod- 
ucts by  the  agencies  embraced  in  a  holding 
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compauy  controlling  the  oil  industry,  in 
violation  of  the  anti-trust  act  of  July  2, 
1890,  requires  that  upon  dissolving  the 
holding  company,  the  subsidiary  corpora- 
tions should  not  be  enjoined  from  carrying 
on  interstate  commerce  until  the  dissolu- 
tion of  the  combination  should  be  effected, 
in  accordance  with  the  decree,  by  the  trans- 
fer back  to  the  stockholders  of  the  sub- 
sidiary corporations  of  the  stock  which  had 
been  turned  over  to  the  holding  company 
in  exchange  for  its  own  stock.  Standard  Oil 
Co.  y.  United  States,  34:  834,  55  L.  ed.  619, 
31  Sup.  a.  Rep.  502,  221  U.  S.  1. 

INXKESPBRS. 

A  traveler  who  is  met  at  the  door  of 
an  inn  by  a  servant  of  the  establishment, 
and  delivers  to  him  his  baggage,  which  is 
placed  with  that  of  other  guests,  and  who 
repairs  to  the  dining  room,  where  he  is 
served  with  food  for  which  he  pays  the 
customary  price,  is  a  guest,  for  the  safety 
of  whose  baggage  the  innkeeper  is  responsi- 
ble, although  he  does  not  register  or  notify 
the  clerk  or  other  officer  of  his  intention  to 
become  a  guest,  or  give  any  directions  as 
to  the  care  of  his  baggage.  Memphis  Hotel 
Co.  V.  Hill,  34:  420,  136  S.  W.  997,  —  Tenn. 


INSANITY. 

See  Incompetent  Persons. 


(Annotated) 


INSOLVENGT. 

As  to  bankruptcy,  see  Bankruptcy.  - 
Effect  of,  on  necessity  of  demand  on 

guarantor,  see  Guaranty,  2. 
As  to  receivers,  see  Receivers. 
Effect  of,  on  warranty,  see  Sale,  3. 

INSTRUCTIONS. 

See  Trial,  17-19. 

INSULATION. 

Of  electric  wires,  see  Electricity,  1,  2. 

INSURABLE  INTEREST. 

See  Insurance,  1. 

INSURANCE. 

Raising  question  as  to  parties  for  first 
time  on  appeal,  see  Appeal  and 
Error,  16. 

Equitable  jurisdiction  of  suit  to  ad- 
just respective  liabilities  of  sev- 
eral insurers,  see  Equity,  4. 

Power  of  equity  to  give  effect  to  at- 
tempted change  of  beneficiary,  see 
Equity,  1. 

Extent  of  equity  jurisdiction  in  suit 
to  set  aside  award,  see  Equity,  5. 

Participation  by  indemnity  insurer  in 
'  defense  of  suit  against  insured  as 
estoppel  to  deny  liability,  see 
Estoppel,  2. 

Parol  evidence  to  vary  contract,  see 
Evidence,  24. 

Parol  evidence  as  to  meaning  of  mort- 
gage clause,  see  Evidence,  25. 

Insurable  interest. 

1.  The  naming  of  an  ineligible  person 
34  L.R.A.(N.S.) 


as  beneficiary  in  an  application  for  a 
mutual  benefit  certificate  does  not  render 
the  certificate  void.  Cunat  ▼.  Supreme 
Tribe  of  Ben  Hur,  34:  119a,  94  N,  E.  925, 
249  111.  448.  (Annotated) 

Construction  of  policy  generally. 

2.  Paralysis  of  a  hand  is  within  a 
policy  insuring  against  paralysis  of  either 
extremities.  Brotherhood  of  Locomotive 
Firemen  &  Enginemen  v.  Aday,  54:  126, 
134  S.  W.  928,  —  Ark.  — . 

Use  and  care  of  property. 

3.  The  insurer  of  a  vessel  is  relieved 
from  liability  for  its  loss  by  fire  if  the  fire 
occurs  during  the  absence  of  the  watchman 
whom  the  insured  has  warranted  to  iiave 
at  all  times  on  board,  although  he  left  with- 
out the  owner's  knowledge,  merely  to  get  a 
change  of  clothing.  Whealton  Packing  Co. 
V.  iEtna  Ins.  Co.  34:  563,  185  Fed.  108,  107 
C.  C.  A.  113.  (Annotated) 
Warranties  and  representations  in  life 

policies. 

4.  A  statement  of  relationship  in  a 
nomination  of  beneficiary  of  a  mutual  bene- 
fit certificate  is  not  a  warranty  which  will 
avoid  the  certificate  in  case  the  relationship 
proves  to  be  untrue.  Cunat  v.  Supreme 
Tribe  of  Ben  Hur,  34:  1192,  94  N.  E.  925, 
249  111.  448. 

Risks  and  causes  of  loss,  injury,  and 
death. 

5.  Under  a  statute  providing  that  sui- 
cide shall  be  no  defense  to  an  action  upon 
a  life  insurance  policy  if  the  policy  had 
been  in  force  for  one  year  at  the  time  of 
the  death,  if  insured  commits  suicide  while 
sane,  after  the  expiration  of  one  year  from 
the  date  of  the  policy,  the  company  is  liable 
for  the  amount  of  the  policy,  even  though 
it  appears  that  the  act  of  the  suicide  was 
premeditated  before  the  expiration  of  one 
year  from  the  date  of  the  policy.  Harring- 
ton V.  Mutual  L.  Ins.  Co.  34:  373,  131  N.  W. 
246,  —  N.  D.  — . 

6.  Under  a  statute  providing  that  sui- 
cide shall  be  no  defense  to  an  action  upon  a 
life  insurance  policy  if  the  policy,  had  been 
in  force  for  one  year  at  the  time  of  the 
delith,  the  company  cannot  rely  on  such  de- 
fense if,  at  the  time  of  the  death,  a  year 
had  expired  from  the  date  of  the  policy,  al- 
though it  had  been  dated  back,  if  by  stat- 
ute the  company  is  prevented  from  disput- 
ing the  dat«  written  in  the  policy.  Har- 
rington v.  Mutual  L.  Ins.  Co.  34:  373,  131 
N.  W.  246,  — N.  D.  — . 

7.  A  platform  at  a  railway  depot,  used 
by  the  public  for  the  purpose  of  going  to 
and  from  trains,  jand  which  is  used  by  the 
public  without  objection  for  the  purpose 
of  traveling  from  one  street  to  another,  and 
to  other  parts  of  the  depot  grounds,  ia  a 
^'public  highway,"  within  the  meaning  of 
an  accident  insurance  policy  which  con- 
tained the  provision:  ''While  walking  on 
a  public  highway,  by  being  injured  by 
actual  contact  with  a  bicycle  or  any  moving 
conveyance  or  vehicle  propelled  by  steam, 
electricity,  cable,  horse  power,  gasolene,  or 
compressed  air."     Rudd  v.  Great  Eastern 
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Casualty  &  Indemnity  Co.  34:  1205,  131  N. 
W.  633,  —  Minn.  — . 

8.  Death  from  appendicitis  following  a 
Btrain  which  would  not  have  caused  such 
disease  but  for  an  abnormal  condition  of 
the  appendix,  due  to  a  former  attack,  is  not 
within  a  policy  insuring  against  death  from 
injury  enected  directly  and  independently 
of  all  other  causes  through  external,  violent, 
and  accidental  means.  Stanton  v.  Travel- 
ers* Ins.  Co.  34:  445,  78  Atl.  317,  83  Conn. 
708.  (Annotated) 
Extent  of  Injnry. 

9.  Paralysis  of  the  hand  of  a  railroad 
fireman  which  compels  him  to  retire  from 
railroad  service  is  within  the  meaning  of 
an  insurance  policy  against  injuries  which 
totally  and  permanently  disable  him  from 
the  performance  of  all  manual  labor. 
Brotherhood  of  Locomotive  Firemen  & 
Enginemen  v.  Aday,  34:  126,  134  S.  W.  928, 

—  Ark.  — . 

10.  An  assured  is  entitled  to  recover  on 
a  policy  insuring  him  against  permanent 
disability  for  performing  manual  labor  on 
account  of  permanent  paralysis  of  either 
extremities,  where  one  hand  is  paralyzed 
so  that  it  compels  him  to  abandon  his  call- 
ing, and  there  is  no  way  of  restoring  it  to 
usefulness  except  by  an  operation  which 
he  has  no  means  to  secure.  Brotherhood  of 
Locomotive  Firemen  &  Enginemen  v. 
Aday,  34:  126,  134  S.  W.  928,  —  Ark.  — . 
Interest  In  proceeds. 

11.  Failure  to  apportion  the  proceeds  of 
a  benefit  certificate  between  the  beneficiaries 
entitles  one  to  the  entire  sum  upon  the 
other  proving  ineligible.  Cunat  v.  Supreme 
Tribe  of  Ben  Hur,  34:  1x92,  94  N.  E.  925, 
249  111.  448. 

INTENT. 

Reversible  error  as  to  evidence  of,  see 

Appeal  and  Error,  29. 
Ab    element    of    crime,    see    Criminal 

Law,  1. 
Presumption   and  burden  of  proof  as 

to,  see  Evidence,  10. 
Parol  evidence  as  to,  see  Evidence,  25. 
Evidence  as  to,  generally,  see  Evidence, 

45-47. 

INTERIiOCUTORY  INJUNCTION. 

See  Injunction,  12. 

INTERPLEADER. 

Right  to  jury  on  trial  of,  see  Jury. 

Upon  trial  of  an  interpleader  by  the 
claimants  of  a  reward,  the  right  of  each 
claimant  to  the  whole  or  a  portion  of  the 
reward  should  be  determined,  even  though 
by  consent  a  jury  trial  is  had  when  the 
case  should  have  been  tried  by  the  court. 
Burkee  v.  Matson,  34:  924,  130  N.  W.  1026, 

—  Minn.  — . 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE    COMMERCE   COMMIS- 
SION. 

Filing  of  schedule  with,  by  carrier,  see 
Carriers,  27. 
34  L.R.A.(X.S.) 


INTOXICATING  LIQUOR. 

Interstate  commerce  in,  see  Commerce, 
1. 
Prohibition  and  regulation. 

Suit  to  enjoin  violation  of  statute  for- 
bidding drinking  of,  on  trains,  see 
Courts,  5. 

Prohibiting  drinking  of  intoxicating 
liquors  on  trains,  see  Injunction,  4. 

Effect  of  prohibition  regulations  on 
liability  of  one  guaranteeing  rent 
of  saloon,  see  Guaranty,  3. 

Efitect  of  passage  of  prohibitory  laws 
on  liability  for  rent  of  saloon,  see 
Landlord   and   Tenant,   7. 

1.  A  volunteer  who  merely  as  an  act  of 
accommodation  undertakes  to  transfer  in- 
toxicating liquor  ordered  from  another 
state,  from  the  carrier's  depot  to  the  buy- 
er's residence,  is  not  within  the  operation 
of  a  statute  imposing  a  penalty  on  any  ex- 
press or  railway  company  or  any  common 
carrier  or  person,  or  anyone  as  the  agent 
or  employee  thereof,  who  transports  or  con- 
veys to  any  person  within  the  state  intoxi- 
cating liquor  without  having  a  prescribed 
certificate.  Slate  v.  Wignall,  34:  507^  128 
N.  W.  935,  —  Iowa,  — . 

2.  The  legislature  is  not  prevented 
from  forbidding  an  agent  to  transport 
from  the  depot  of  the  carrier  to  the  resi- 
dence of  his  principal  intoxicating  liquor 
which  had  been  ordered  from  another 
state,  by  the  fact  that  it  could  not  have 
prevented  the  principal  himself  from  re- 
moving the  liquor  from  the  depot  to  his 
home.  State  v.  Wignall,  34:  507,  128  N.  W. 
935,  —  Iowa,  — , 

Civil  damages. 

Proximate  cause  of  death,  see  Proxi- 
mate Cause,  1. 

3.  That  the  children  of  an  inebriate  are 
of  such  tender  age  that  they  are  incapable 
of  giving  the  notice  not  to  sell  intoxicating 
liquor  to  him,  which  is  required  to  create 
a  cause  of  action  under  the  civil  damage 
act,  will  not  make  such  requirement  inap- 
plicable, and  enable  them  to  maintain  an 
action  for  his  death  through  liquor  sold 
him  in  the  absence  of  notice.  Britton  ▼. 
Samuels,  34:  1036,  136  S.  W.  143,  143  Ky. 
129. 

JOINDER. 

Of  parties  plaintiff,  see  Parties,  2. 

JOINT  CREDITORS  AND  DEBTORS. 

Dismissal  as  to  one  joint  tort  feasor, 
see  Dismissal  and  Discontinuance, 
2. 

JOY  RIDE. 

See  Automobiles;   Conspiracy. 

JUDG3IENT. 

On  appeal,  see  Appeal  and  Error,  41-44. 
Relief  in  equity  aeainst,  see  Equity,  3. 
Garnishment   of    balance   of   partial^ 

satisfied    judgment,    see    Qamish- 

ment,  6. 
In  injunction  suit,  see  Injunction,  16. 
In  replevin,  see  Replevin,  2. 

Form  and  Rubstanee. 

1.  The  magnitude  of  the   interests  in- 
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volved  and  their  complexity  require  that 
■ix  months  be  given  in  which  to  execute 
a  decree  for  the  dissolution  of  a  holding 
company  contrdlling  the  oil  industry  in 
violation  of  the  anti-trust  act  of  July  2, 
1890,  and  for  the  transfer  back  to  the 
stockholders  of  the  subsidiary  corporations 
of  the  stock  which  had  been  turned  over  to 
the  holding  company  in  exchange  for  its 
own  stock.  Standard  Oil  Co.  v.  United 
States,  34:  834,  55  L.  ed.  619,  31  Sup.  Ct. 
Uep.  502,  221  U.  S.  1. 
Kffcct  and  concluslvenees. 

Conclusiveness   of   findings   in   inquisi- 
tion   of    lunacy,    see    Incompetent 
Persons. 
Conclusiveness   of   findings   of   referee, 
see  Reference,  2. 

2.  Power  to  make  normal  and  lawful 
contracts  or  agreements  is  not  taken  from 
the  stockholders  of  the  subsidiary  corpora- 
tions, or  the  corporations  themselves,  by  a 
decree  for  the  dissolution  of  a  holding  com- 
pany found  to  offend  against  the  anti-trust 
act  of  July  2,  1890,  which  enjoins  such 
stockholders  and  corporations  from  in  any 
way  conspiring  to  violate  the  statute,  or 
from  monopolizing  or  attempting  to  mo- 
nopolize, in  virtue  of  their  stock  ownership, 
and  prohibits  all  agreements  between  them 
tending  to  produce  or  bring  about  further 
violations  of  the  statute,  but  such  decree 
merely  restrains  them  from,  by  any  device 
whatever,  recreating,  directly  or  indirectly, 
the  illegal  combination  which  the  decree  dis- 
solves. Standard  Oil  Co.  v.  United  States, 
34:  834,  65  L.  ed.  619,  31  Sup.  Ct.  Rep.  502, 
221  U.  S.  1. 

3.  A  judgment  for  the  plaintiff  in  an 
action  of  trespass  quare  clauaum  fregit 
against  a  defendant,  claiming  a  way  over 
the  premises  on  which  the  act  of  alleged 
trespass  was  done,  is  not  conclusive  of  the 
right  claimed  by  the  defendant,  unless  it 
is  shown  to  nave  been  relied  upon  by  the 
latter  as  a  defense  and  actually  litigated 
in  the  action.  Hoffman  v.  Shoemaker,  34: 
632,  71  S.  E.  198,  —  W.  Va.  — . 

4.  A  judgment  for  rent  will  not  bar  an 
action  for  that  of  a  certain  month  where  at 
the  trial  the  original  complaint  was  orally 
amended  so  as  to  include  that  which  had 
accrued  since  the  commencement  of  the  ac- 
tion, but  a  doubt  was  expressed  whether  or 
not  that  for  the  month  mentioned  had  ac- 
crued under  the  contract,  and  it  was  not 
included  in  the  verdict.  Young  v.  Berman, 
34:  977,  131  S.  W.  62,  —  Ark.  — . 
Foreign  Judgments. 

5.  A  wife  remaining  at  the  matrimoni- 
al domicil  may  maintain  against  her  form- 
er husband  in  the  courts  of  that  state  a  suit 
for  alimony  after  a  decree  of  divorce  has 
been  granted  to  him  in  another  state  upon 
mere  publication  of  process,  without  actual 
notice  to  her  of  the  suit,  or  her  appearance 
therein,  where,  under  the  statute,  the  courts 
may  decree  either  divorce  or  alimony  with- 
out the  other, — at  least,  where  the  foreign 
decree  is  silent  upon  the  subject  of  ali- 
mony. Toncray  v.  Toncray,  34:  1106,  131 
S.  W.  977,  —  Tenn.  — .  (Annotated) 
34  L.R.A.(N.S.) 


JUDICIAL  NOTICE. 

See  Evidence,  1,  2. 

JUDICIAIi  SAIiB. 

Verbal  agreement  between  bidders  for 
land  at,  see  Contracts,  2. 

Protection  of  purchaser  as  against  un- 
recorded deed,  see  Records  and  Re- 
cording Laws,  1. 

Rights  of  purchaser  at  tax  sale,  see 
Taxes,  4,  6. 

JURISDICTION. 

Of  bankruptcy  court,  see  Bankruptcy. 
Of  courts  generally,  see  Courts. 
Retention  of,  in  equity  case,  see  Equity, 

5. 
Of  referee,  see  Reference. 

JURY. 

Prejudicial  error  in  matters  as  to,  see 

Appeal  and  Error,  36,  37. 
Questions  for,  see  TriaJ,  6-16. 

After  claimants  to  an  offered  reward 
have  interpleaded  under  the  statute  and 
raised  an  issue  as  to  their  respective  rights 
in  the  reward,  a  case  is  made  properly  tri- 
able by  the  court  without  a  jury.  Burkee 
V.  Matson,  34:  924,  130  N.  W.  1026,  —  Minn. 

KNOWLEDGE. 

Evidence  of,  see  Evidence,  44. 

LABELS. 

On  packages  of  food,  see  Constitutional 
Law,  8;    Food. 

LANDLORD  AND  TENANT, 

For  oil  or  gas,  see  Mines. 

Covenants  In  lease. 

Reversible  error  in  excluding  evidence 

as    to    agreement   to    repair,    see 

Appeal  and  Error,  28. 
Covenant   as   condition   preced^it,   see 

Covenants   and   Conditions,    1. 
Damages   for  breach  of  covenant,   see 

Damages,  12,  13. 

1.  The  breach  by  a  lessor  of  his  cove- 
nant to  repair  does  not  absolve  the  lessee 
from  the  duty  to  comply  with  his  covenant 
to  pay  rent.  Young  v.  Berman,  34: 977, 
131  S.  W.  62,  —  Ark.  — .  (Annotated) 
Holding  over. 

2.  A  tenancy  from  ^ear  to  year,  and 
not  at  will  or  for  years,  is  created  by  hold- 
ing over  after  the' expiration  of  the  stated 
period  under  a  lease  of  a  parcel  of  land  as 
a  mill  site  for  a  period  01  five  years,  "to- 
gether with  the  privilege  of  renting"  it  at 
a  specified  sum  per  year  "after  the  expira- 
tion of  this  contract,  until  the  mill  is  re- 
moved." Idalia  Realty  &  Development  Co. 
V.  Norman,  34:  1069,  136  S.  W.  47,  232  Mo. 
662.  (Annotated) 
Surrender  and  acceptance. 

3.  Mere  offer  to  surrender  leased  prem- 
ises, and  tender  of  the  keys,  which  is  not 
followed  by  abandonment  of  the  property 
and  resumption  of  possession  by  the  lessor, 
or  such  a  relinquishment  of  the  property 
by  the  lessee  as  will  justify  a  resumption 
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of  possession  by  the  lessor,  does  not  ter- 
minate the  lease  so  aa  to  relieve  the  lessee 
from  liability  for  rent.    Young  y.  Herman, 
34:  977,  131  S.  W.  62,  —  Ark.  — . 
Assignment. 

4.  An  assignment  of  all  the  rights  and 
privileges  of  the  lessor  under  and  by  >ir- 
tue  of  the  lease,  carries  the  right  to  enforce 
a  stranger's  guaranty  of  performance  of 
the  covenants  and  conditions  of  the  lease, 
including  that  relating  to  payment  of  rent. 
Hecht  V.  Acme  Coal  Co.  34:  773,  113  Pac. 
788,  —  Wyo.  —. 

Liability  of  landlord. 

Liability  of  landlord  for  injury  result- 
ing from  fire  set  by  tenant,  see 
Fires. 

Imputing  tenant's  negligence  to  land- 
lord, see  Negligence,  3. 

5.  A  statement  by  a  property  owner  to 
a  prospective  tenant  that  he  has  fixed  the 
house  all  right,  that  it  is  fit  for  anybody 
to  live  in,  does  not  constitute  an  express 
warranty  that  there  are  no  Jatent  defects 
which  may  cause  injury  to  the  tenant. 
Walsh  V.  Schmidt,  34:  798,  92  N.  £.  496, 
206  Mass.  405. 

6.  A  landlord  is  not  liable  for  injury 
to  his  tenant  through  a  decayed  condition 

^  of  the  piazza  floor,  if  he  made  no  warranty 
as  to  the  condition  of  the  premises,  and 
did  not  know  of  their  unsafe  condition  and 
conceal  the  defect  from  the  tenant.  Walsh 
V.  Schmidt,  34:  798,  92  N.  £.  496,  206  Mass. 
405.  (Annotated) 

Rent.    . 

Reversible  error  in  exclusion  of  evi- 
dence in  action  for  rent,  see  Ap- 
peal and  Error,  28. 
Prejudicial  error  in  refusing  to  reopen 
action  for  rent  for  admission  of 
evidence,  see  Appeal  and  Error,  38. 
Loss  of  rent  as  element  of  damages,  see 

Damages,  17. 
Guaranty  of  payment  of  rent,  see  Guar- 
anty, 3. 
Judgment  for  rent  as  bar  to  action  for 
that  of  other  period,  see  Judgment, 
4. 
Right  of  mortgagee  to  rents  and  profits, 

.see  Mortgage,  1. 
See  also  supra,  1-3. 

7.  Liability  for  rent  for  property  leased 
for  saloon  purposes  is  not  affected  by  the 
fact  that  after  execution  of  the  lease  a 
change  in  the  law  prevented  a  renewal  of 
the  license,  so  that  the  property  can  no 
longer  be  devoted  to  the  business  of  selling 
intoxicating  liquors;  at  least  where  the 
parties  also  contemplated  that  the  busi- 
ness would  include  the  sale  of  cigars  and 
soft  drinks.  Hecht  v.  Acme  Coal  Co.  34: 
773,  113  Pac.  788,  —  Wyo.  — . 

(Annotated) 
LAPSING. 

Of  bequests,  see  Wills,  6. 

LARCENY. 

Running  of   limitations   against  right 
to  recover  stolen  property,  see  Ad- 
verse Possession ;  Limitation  of  Ac- 
tions, 2. 
84  L.R.A.(N.S.) 


LAST  CLEAR  CUANCB. 

See  Negligence,  4-8. 

LATERAL  SUPPORT. 

Removal  of,  by  railroad,  see  Trover. 

LAW  OF  CASE. 

A  judge  presiding  at  the  trial  of  a 
cause  is  not  bound  by  an  intimation  or 
expression  of  opinion  of  a  judge  presiding 
at  a  former  trial  of  the  same  action.  Par- 
rot V.  Mexican  C.  R.  Co.  34:  a6i,  93  N.  E. 
690,  207  Mass.  184. 

LAW  OF  PLACE. 

See  Confiict  of  Laws* 

LEASE. 

In  general,  see  Landlord  and  Tenant 

3. 
For  oil  or  gas,  see  Mines. 

LEGAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

LEGISLATURE. 

Power  of  over  municipality,  see  Munici- 
pal Corporations,  1,  2. 

LEGITIMACY. 

Presumption  aa  to,  see  Evidence,  7. 

LEVY  AND  SEIZURE. 

Exemption  of  homestead,  see  Home* 
stead. 

LIBEL  AND  SLANDER. 

Reversible  error  as  to  evidence  in  ac- 
tion for  libel,  see  Appeal  and  Er- 
ror, 29. 

Evidence  in  support  of  defense  of  privi- 
lege, see  Evidence,  47. 

Relevancy  of  evidence  generally,  see 
Evidence,  46,  47,  52,  54,  55. 

Sufficiency  of  evidence,  see  Evidence, 
57. 

Question  for  jury  as  to,  see  Trial,  7. 

The  unauthorized  publication  of 
one's  signature  in  connection  with  a  patent 
medicine  testimonial  may  be  a  libel  if  it 
subjects  him  to  disgrace,  ridicule,  odium, 
or  contempt  in  the  estimation  of  his  friends 
or  acquaintances  or  the  public.  Foster-lilil- 
bum  Co.  V.  Chinn,  34:  X137,  120  S.  W.  364, 
134  Ky.  424. 

LIBERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law,  11. 

LICENSE. 

Validity  of  contract  by  unlicensed  per- 
son, see  Contracts,  7. 

1.  Every  presumption  is  in  favor  of  the 
reasonableness  of  a  license  tax  laid  by  the 
legislature;  only  strong  considerations  can 
avail  to  overthrow  the  tax.  Sperry  & 
Hutchinson  Co.  v.  Melton,  34:  433,  71  S.  E. 
19,  —  W.  Va.  — . 
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2.  The  legislature  has  power  to  select 
and  tax  the  business  of  issuing  and  redeem- 
ing trading  stamps.  Sperrj  ft  Hutchin* 
son  Co.  V.  Melton,  34:  433,  71  S.  £.  19,  — 
W.  Va.  — . 

LI£NS. 

Appeal  from  judgmoit  refusing  to  es- 
tablish, see  Appeal  and  Error,  1. 

Of  mechanic  or  materialman,  see  Me- 
chanics' Liens. 

Right  of  one  claiming  lien  on  part  of 
estate  who  pays  taxes  on  whole 
lot^  see  Taxes,  8. 

A  creditor  of  a  decedent  who  pre- 
vents a  sale  of  his  real  estate  for  payment 
of  debts  cannot  establish  a  lien  for  his 
claim  upon  a  portion  of  the  estate  which 
has  pctfsed  into  possession  of  a  bona  fide 
purchaser  without  notice  after  the  estate 
was  fully  administered  upon.  Hallett  v. 
Alexander,  34:  328^  114  Pac.  490,  50  Colo. 
37. 

lilFE. 

Presumption  of  continuance,  see  Evi- 
dence, 7. 

lilFB  INSUBANGE. 

See  Insurance. 

LIFE  TENANTS. 

As  to  dower,  see  Dower. 

LIMITATION  OF  ACTIONS. 

Tacking  of  holdings  of  several  persons, 
see  Adverse  Possession. 

Gbntractual  limitation  of  time  for  pre- 
senting claim  against  telegraph 
company,  see  Telegraphs. 

By  and  against  whom  applicable. 

Running  of,  as  against  mortgagee  in 

goBsession,  see  Mortgage,  3,  4. 
e  mere  persuasion  of  one  defraud- 
ed into  purchasing  corporate  stock  not  to 
bring  an  action  for  the  damages,  by  repre- 
senting to  him  that  the  stock  is  all  right, 
and  that  the  concern  is  to  be  reorganized 
and  new  capital  put  in,  and  a  promise  to 
see  that  the  purchaser  gets  his  money  back, 
will  not,  in  the  absence  of  fraud,  prevent 
the  one  who  effected  such  resuH  from  taking 
advantage  of  the  statute  of  limitations  when 
the  action  is  brought.  McKay  v.  McCarthy, 
34:  911,  123  N.  W.  765,  146  Iowa,  646. 
To  what  claimB  applicable. 

2.  The  statute  of  limitations  as  to  per- 
sonal property,  though  stolen,  when  held  in 
good  faith  and  for  value,  openly  and  notor- 
iously, runs  in  favor  of  such  adverse  pos- 
session so  as  to  bar  a  recovery  by  the  true 
owner  after  the  expiration  of  two  years. 
Shelby  v.  Shaner,  34:  6ai,  115  Pac.  785,  — 
Okla.  — .  (Annotated) 
When  statute  runs. 

3.  An  action  for  deceit  in  the  sale  of 
corporate  stock  is  cognizable  at  law,  and 
accrues  when  the  transaction  is  consum- 
mated, and  is  not  within  the  operation  of 
a  statute  providing  that  actions  for  relief 
on  the  ground  of  fraud  shall  not  be  deemed 
34  L.R.A.(N.S.) 


to  have  accrued  until  the  fraud  is  discov- 
ered, which  has  been  construed  to  apply  on- 
ly to  cases  cognizable  in  a  court  of  equity. 
McKay  v.  McCarthy,  34:  911,  123  N.  W.  755, 
146  Iowa,  546. 

4.  A  provision  in  a  statute  of  limita- 
tions that  the  time  during  which  defendant 
is  a  nonresident  of  the  state  shall  not  be  in- 
cluded in  computing  the  period  of  limita- 
tion will  enable  the  court  to  entertain  an 
action,  the  cause  of  which  arises  within  the 
state,  between  parties  both  of  whom  were 
nonresidents  when  the  cause  arose,  notwith- 
standing the  limitation  period  has  elapsed 
since  that  time,  if  the  prescribed  time  has 
not  elapsed  while  defendant  was  within  the 
state.  McNamara  v.  McAllister,  34:  436, 130 
N.  W.  26,  —  Iowa,  — .  (Annotated) 
Interruption  of  statute;  removal  of  bar. 

Absence  from  state,  see  supra,  4. 

5.  That  an  attempt  to  set  up  a  new 
promise  to  renew  a  debt  barred  by  the  stat- 
ute of  limitations  was  made  by  supplement- 
al petition  which  did  not  state  facts  suffi- 
cient to  render  it  good  as  an  original  or 
amended  original  petition  will  not  prevent 
its  stopping  the  running  of  the  statute  so  as 
to  support  a  sufficient  amended  original  pe- 
tition, filed  after  the  original  limitation 
period  has  expired.  Cotulla  v.  Urbahn,  34: 
345,  135  S.  W.  1159,  —  Tex.  — . 

6.  A  letter  written  to  a  bank  holding  a 
barred  note  for  collection,  and  also  other 
claims  against  the  writer,  in  which  he  prom- 
ises to  pay  as  soon  as  he  can  get  the  money, 
without  identifying  the  debt  to  which  he 
refers,  is  not  sufficient  to  take  ifie  debt  out 
of  the  statute,  which,  by  the  terms  of  the 
statute,  can  be  done  only  by  a  writing 
signed  by  the  party  to  be  charged,  since  the 
writing,  to  have  that  effect,  must  be  suffi- 
cient of  itself  to  support  an  action.  Cotulla 
V.  Urbahn,  34:  345,  136  S.  W.  1169,  —  Tex. 


LIMITATION  OF  lilABIIilTY. 

For  loss  of  baggage,  see  Carriers,  23- 

27. 

JUIQUIDATBD  DABiAGES. 

See  Damages,  14,  16. 

LIVE  STOCK. 

Transportation  of,  see  Carriers,  32L 

LOAN  AGENT. 

Forgery  by,  see  Forgery. 

LOCAL  LAWS. 

See  Statutes,  6,  7. 

LOOKOUT. 

Duty  to  keep,  for  persons  on  or  near 
railroad  track,  see  Railroads,  3. 

LUMBER. 

Statute  regulating  piling  of,  near  build- 
ing^  see  Constitutional  Law,  5;  Mu- 
nicipal Corporations,  6. 
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KAIilOIOUS  MISCHIEF. 

Sufificiency  of  indictment  for,  see  In- 
dictment, etc.,  2. 

One  may  be  guilty  of  maliciotis  mis- 
chief  who  drives  another's  automobile  upon 
a  road 'so  furiously  as  not  to  know  or  care 
whether  he  smashes  it  or  not,  if,  while  so 
doing,  it  is  wrecked.  State  v.  Davis,  34: 
295,  70  S.  E.  811,  —  S.  C.  — . 

MAIilCIOUS  PROSECUTION. 

1.  The  dismissal  by  the  Federal  court 
of  a  bankruptcy  proceeding  against  a  cor- 
poration in  which  a  receiver  was  apnointed, 
on  the  ground  that  it  was  not  within  the 
class  to  which  the  statute  applies,  does  not 
show  that  the  court  had  no  jurisdiction  of 
the  proceeding,  so  as  to  render  it  void  and 
the  one  who  instituted  it  liable  to  an  action 
for  damages  for  depriving  the  corporation 
of  possession  of  its  property,  since  the  court 
had  jurisdiction  at  least  to  determine  wheth- 
er or  not  the  corporation  was  within  the 
provisions  of  the  statute.  T.  E.  Hill  Co.  v. 
Contractors'  Supply  &  Equipment  Co.  34: 
456,  94  N.  E.  644,  249  111.  304. 

(Annotated) 

2.  Conviction  by  a  justice  of  the  peace 
not  procured  by  the  fraud  of  the  prosecuting 
witness,  or  by  means  of  evidence  which  he 
knows  to  be  false,  is  conclusive  proof  of 
probable  cause  for  arrest,  which  will  prevent 
holding  him  liable  for  malicious  prosecution, 
although  the  conviction  is  reversed  on  ap- 
peal. Saunders  v.  Baldwin,  34:  958,  71  S.  W. 
620,   —   Va,   -^.  (AnnoUted) 

MANDAMUS. 

Right  to  raise  (question  of  constitution- 
ality of  statute,  see  Statutes,  1. 

MANSIiAUOHTER. 

See  Homicide. 

MARRIAGE. 

Oral  agreement  to  convey  land  in  con- 
sideration of,  see  Contracts,  4. 

Divorce  or  separation,  see  Divorce  and 
Separation. 

Presumption  as  to,  see  Evidence,  7. 

Revocation  of  will  by,  see  Wills^  1. 

MASTER  AND  SERVANT. 

Restricting  right  of  contract  with  em- 
ployee, see  Constitutional  Law,  16. 

Equal  protection  and  privileges  as  to 
hours  of  labor,  see  Constitutional 
Law,  10. 

Limiting  hours  of  labor  on  public  con* 
tracts,  see  Contracts,  12. 

Presumption  of  violation  of  statute 
regulating  hours  of  labor  see  Evi- 
dence, 20. 

Set-off  for  child's  wrongful  act  in  ac- 
tion by  parent  for  wages,  see  Set- 
Off  and  Counterclaim,  1. 

Authority  to  employ  physician;   liabil- 
ity for  his  services. 

1.  A  superintendent  of  a  mine  has  no 
34  L.R.A.(N.S.) 


implied  authority  to  employ  a  physician 
at  the  expense  of  the  corporation  oper- 
ating the  mine,  to  attend  an  employee  in- 
jured by  the  machinery  of  the  plant,  at 
least  where  there  is  testimony  to  the  ef- 
fect that  such  authority  was  not  given  or 
contemplated  by  those  exercising  the  rights 
of  the  corporation.  Atlantic  Refining  Co. 
V.  Leffingwell,  34:  351,  64  So.  266,  —  Fla. 
—  (Annotated) 

2.  The  liability  of  a  master  to  reim- 
burse his  employee  for  medical  services 
which  the  employee  was  cofnpelled  to  se- 
cure because  of  an  injury  due  to  the  mas- 
ter's negligence  does  not  create  a  contract 
liability  on  the  part  of  the  master  to  com- 
peiSsate  the  physician  for  services  rendered. 
Atlantic  Refining  Co.  v.  Lefl&ngwell,  34:  351, 
64  So.  266,  —  Fla.  — . 

Termination  of  relation;  discharge. 
Successive    actions    for    wrongful    dis- 
charge, see  Action  or  Suit,  3,  4. 

3.  The  organization  during  the  term 
of  his  employment  by  the  manager  of  a 
business,  of  a  corporation  to  carry  on  a 
rival  business  after  the  expiration  of  such 
term,  and  the  perfecting  of  arrangements 
for  such  business,  is  not  ground  for  his 
discharge  from  his  position  of  manager. 
Myers  v.  Roger  J.  Sullivan  Co.  34:  1217, 
131   N.   W.   621,  —  Mich.   — . 

(Annotated) 

4.  An  employee  entitled  to  a  percent- 
age of  the  net  profits  as  part  of  his  salary, 
which  are  to  be  ascertained  at  the  expira- 
tion of  each  six  months'  period,  may  re- 
cover the  amount  accruing  up  to  the  time 
of  his  discharge,  in  case  it  occurs  before 
the  expiration  of  a  six  months'  period. 
Myers  v.  Roger  J.  Sullivan  Co.  34:  1217, 
131  N.  W.  621,  —  Mich.  — . 

Master's  duty  generally. 

Liability  to  employee  for  malpractice 

of  physician,  see  Charities,  2. 
Constitutionality  of  statute  regulating 
employers'    liability,    tee    Consti- 
tutional Law,  16. 
Insurance    against    master's    liability, 

see  Estoppel,  2. 
Evidence  in  action  against  master  for 
malpractice  of  physician,  see  Evi- 
dence, 63. 
Master's    negligence    as    question    for 

jury,  see  TritA,  10. 
6.  The  legislature  may  grant  employ- 
ees new  remedies  for  the  recovery  of  com- 
pensation for  injuries  received  in  the 
course  of  their  employment.  Ives  v.  South 
Buffalo  R.  Co.  34:  i6a,  94  N.  £.  431,  201 
N.  Y.  27K 

Contributory  negligence. 
See  also  infra,  187. 
6.  An  experienced  section  man  who, 
to  line  up  a  track  under  direction  of  his 
foreman  before  a  train  arrives,  seizes  and 
attempts  to  use  a  bar  without  glancing  at 
it  to  ascertain  its  condition,  is  guilty  of 
such  negligence  that  it  will  prevent  his 
holding  the  master  liable  for  injury  due  to 
its  slipping:  because  of  its  worn  condition. 
Ringer  v.  St.  Louis  k  S.  F.  IL  Co.  34:  1044, 
116  Pac  212,  —  Kan.  — . 
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Fellow  servants  and  their  negligence. 

Question  for  jury  as  to  unfitness  of 
employee,  see  Trial,  10. 

7.  The  legislature  may  abolish  the  fel- 
low-servant rule  and  the  law  of  contribu- 
tory negligence,  as  they  apply  to  the  ques- 
tion of  liability  of  a  master  for  injury  to 
his  servant.  Ives  v.  South  Buffalo  R.  Co. 
34:  102,  94  N.  E.  431,  201  N.  Y.  271. 

8.  An  assistant  foreman  who  is  expect- 
ed to  lead  in  the  work,  and,  in  the  ab- 
sence of  the  foreman,  tell  the  men  what 
they  are  to  do  in  carrying  out  instruc- 
tions given  him  by  the  foreman,  but  who 
has  no  authority  to  employ  or  discharge 
men,  does  not  charge  the  employer  with 
liability  for  his  acts  to  other  employees, 
under  a  statute  providing  that  persons  in- 
trusted with  the  authority  of  superintend- 
ence, control,  or  command  of  other  serv- 
ants, or  authorized  to  direct  them  in  the 
performance  of  their  duties,  are  vice  prin- 
cipals. Missouri,  K.  &  T.  R.  (Jo.  v.  jDay, 
34:  III,  136  8.  W.  436,  —  Tex.  — . 
Master's  liability  for  acts  of  servant  or 

Independent  contractor. 

Authority  to  employ  physician,  see  su- 
pra, 1,  2. 

Liability  of  charitable  institution,  see 
Charities,  2. 

Liability  of  city  for  negligence  of  its 
officers  or  agents,  see  Municipal 
Corporations,  12,   13. 

Authority  of  railroad  brakeman  to  per- 
mit crossing  of  train  at  crossing, 
see  Railroads,  10. 

Extent  of  servant's  authority  as  ques- 
tion for  jury,  see  Trial,  14. 

9.  One  who  retains  in  his  employment 
a  dangerous,  desperate,  and  drunken  em- 
ployee whose  reputation  is  such  that  the 
master  might  foresee  that  he  was  likely 
to  make  an  assault  on  other  employees,  is 
liable  for  injury  to  an  employee  caused  by 
such  an  assault.  Missouri,  K.  &  T.  R.  Co. 
v.  Day,  34:  III,  138  S.  W.  435,  —  Tex.  — . 

10.  That  the  officers  of  a  corporation 
have  knowledge  of  a  custom  on  the  part  of 
employees  to  "initiate"  new  employees  into 
the  service  by  a  process  involving  a  per- 
sonal assault  upon  them,  and  even  acqui- 
esced and  took  part  in  it,  does  not  render 
the  corporation  liable  for  injuries  inflicted 
upon  an  employee  during  an  attempt  to 
initiate  him.  Medlin  Milling  Co.  v.  Bout- 
well,  34:  109,  133  S.  W.  1042,  —  Tex.  — . 

(Annotated) 

11.  One  who  gives  another  permission 
to  clear  such  of  his  wild  land  as  the  lat- 
ter desires,  at  a  certain  price  per  acre,  is 
not  bound  to  take  precautions  to  see  that 
fires  set  by  him  do  not  injure  his  neighbors, 
since  the  person  undertaking  to  perform 
the  service  occupies  the  position  of  an  in- 
dependent contractor.  Rogers  v.  Parker, 
34:  955,  123  N.  W.  1109,  159  Mich.  278. 
Liability  of  servants  or  contractors. 

12.  A  section  boss  of  a  railroad  com- 
pany who  fails  to  keep  the  right  of  way 
clear  from  combustible  material  is  liable 
for  loss  of  property  on  premises  adjoining 
the  riglit  of  way,  through  fire  communi- 
34  L.R.A.(N.S.) 


cated  to  it  from  combustible  material  on 
the  right  of  way,  which  was  ignited  by 
sparks  from  the  company's  engine.  Patry 
V,  Northern  Pacific  R.  Co.  34:  586,  131  ^. 
W.  462,  —  Minn.  — . 

13.  Locomotive  engineers  who  negligent- 
ly fail  to  inspect  their  engines  before  tak- 
ing them  out  on  the  road  are  liable  for 
the  loss  of  property  on  premises  adjoin- 
ing the  right  of  way  through  fire  set  out 
by  the  defective  condition  of  the  engine. 
Patry  v.  Northern  Pacific  R.  Co.  34: 586, 
131  N.  W.  462,  —  Minn.  — . 

MAXIMS. 

1.  A  rule  ceases  to  be  obligatory  when 
the  reason  for  its  ceases.  Re  Hastings, 
34:  1021,  130  N.  W.  134,  —  Iowa,  — . 

2.  He  who  acts  through  another  acta 
himself.  Ives  v.  South  Buffalo  R  Co. 
34:  162,  94  N.  E.  431,  —  N.  Y.  — . 

3.  Noscitur  a  sociis.  Gleason  v.  Thaw, 
34:  894,  185  Fed.  385,  107  C.  C.  A.  463. 

4.  Qui  facit  per  alium  facit  per  se. 
Ives  V.  South  Buffalo  R.  Co.  34:  162,  91 
N.  E.  431,  —  N.  Y.  — . 

5.  Res  ipsa  loquitur.  Boucher  v.  Bos- 
ton &  M.  R.  Co.  34:  728,  79  Atl.  993,  —  N. 
H.  — . 

6.  Salus  populi  est  suprema  lex.  Bai- 
ler Sign  Worts  v.  Physical  Culture  Train- 
ing School,  34:^8,  94  N.  £.  920,  249  111. 
436. 

7.  Sic  utere  tuo  ut  alienum  non  hcdas. 
Ives  V.  South  Buffalo  R.  Co.  34:162,  94 
N.  E.  431,  —  N.  Y.  — . 

8.  That  is  certain  which  can  be  made 
certain.  Idalia  Realty  &  D.  Co.  v.  Nor- 
man, 34:  1069,  135  S.  W.  47,  232  Mo.  662. 

9.  The  expression  of  one  thing  excludes 
other  and  different  things.  Ancient  Order 
of  Gleaners  v.  Bui^,  34:  277,  130  N.  W. 
191,  --  Mich.  — . 

MECHANICS'  LIENS. 

Burden  of  showing  that  materials  were 
not  used,  see  Evidence,  5. 

Priority  over  mortgage,  see  Mortgage, 
5. 

Electricity  furnished  for  power  and 
illumination  in  a  mine  is  within  a  statute 
giving  a  lien  for  supplies  for  the  workinjr 
and  development  of  such  property.  Grants 
Pass  Bkg.  &  T.  Co.  v.  Enterprise  Min.  Co. 
34*  395*  113  Pac.  859,  -—  Or.  — . 


MENTAL  ANGUISH. 

As    element    of    damages, 
ages,  18. 


see    Dam- 


MlliliS. 

Forbidding  deposit  of  mill  refuse  in 
streams,  see  Constitutional  Law,  6, 
22;  Statutes,  3. 

MINES. 

Damages  for  failure  to  develop  prop- 
erty, see  Damages,  11. 

Cancelation  of  lease  by  court  of  equity, 
see  Equity,  2. 
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Burden  of  showing  that  remedy  in 
damages  is  not  adequate  for  fail- 
ure to  drill  wells,  see  Evidence,  4. 

Injunction  against  interference  with 
lease,  see  Injunction,  2. 

Mechanic's  lien  for  supplies,  see  Me- 
chanic's Liens. 

1.  The  owner  of  a  mine  who,  after  leas- 
ing it  for  a  certain  time  with  the  right  to 
take  the  minerals  therefrom,  wrongfully 
prevents  the  lessee  from  exercising  his  right 
under  the  lease  until  the  expiration  of  the 
term,  may  be  compelled  by  a  court  of 
equity  to  afford  the  lessee  a  reasonable 
time  after  the  expiration  of  the  stipulated 
period  in  which  to  secure  the  benefit  of 
his  contract.  Halla  v.  Rogers,  34:  lao,  176 
Fed.  709,  10  C.  C.  A.  263.  (Annotated) 

2.  An  oil  and  gas  lease  giving  the  les- 
see, in  consideration  of  $1,  the  exclusive 
right  to  operate  upon  the  tract,  providing 
that  it  shall  cease  upon  failure  to  drill 
a  well  within  a  year,  giving  the  lessee 
gas  for  domestic  use  if  it  is  found  in 
quantities  sufficient  to  market,  and  $50 
a  year  for  each  producing  well,  contem- 
plates that  a  well  shall  be  operated  and 
gas  marketed  therefrom  within  a  reason- 
able time,  and  other  wells  developed  with 
reasonable  diligence,  and  a  delay  of  four 
years  in  so  doing  is  unreasonable.  How- 
^rton  V.  Kansas  Natural  Gas  Co.  34:  34,  106 
Pac.  47,  81  Kan.  653. 

MINORS. 

See  Infants. 

MISTAKE. 

Payment  of  taxes  by,  see  Taxes,  8, 

MONEY. 

As  to  public  money,  see  Public  Money. 

MONOPOLY  AND  COMBINATIONS. 

Passage  of  anti-trust  act  in  exercise 
of  authority  of  Congress  to  regu- 
late commerce,  see  Commerce,  1. 

Delegation  of  power  by  anti-trust  act, 
see  Constitutional  Law,  2. 

Jurisdiction  of  suit  to  restrain  violar 
tion  of  anti-trust  act,  see  Courts,  7. 

Presumption  of  intent  to  create  mo* 
nopoly,  see  Evidence,  10. 

Injunction  |gainst  carrying  on  inter- 
state commerce  until  dissolution  of 
illegal  combination,  see  Injunction, 
16. 

Form  of  judgment  in  decree  for  dis- 
solution of  holding  company,  see 
Judgment,   1. 

Effect  of  judgment  for  dissolution  of 
holding  company,  see  Judgment,  2. 

1.  Only  undue  restraints  of  interstate 
or  foreign  trade  or  commerce  are  prohibited 
by  the  provisions  of  the  act  of  July  2, 
1890,  §§  1,  2,  declarinflr  ille|i^a]  every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of 
such  trade  or  commerce,  and  makinn^  guilty 
of  a  misdemeanor  every  person  who  shall 
monopolize  or  attempt  to  monopolize,  or 
34  L.R.A.(N.S.) 


combine  or  conspire  with  any  other  person 
or  persons  to  monopolize,  any  part  of  such 
trade  or  commerce.  Standard  Oil  Co.  v. 
United  States,  34:  834,  65  L.  ed.  619,  31 
Sup.  Ct.  Rep.  6O12,  221  J.  S.  1. 

2.  The  standard  of  reason  which  had 
theretofore  been  applied  at  the  common  law 
and  in  the  United  States  in  dealing  with 
subjects  of  the  character  embraced  by  the 
prohibitions  of  the  act  of  July  2,  1890, 
§§  1,  2,  against  combinations  in  restraint 
of  interstate  or  foreign  trade  or  commerce, 
or  monopolization  or  attempts  to  monopo- 
lize any  part  of  such  trade  or  commerce, 
was  intended  to  be  the  measure  used  for  the 
purpose  of  determining  whether,  in  a  given 
case,  a  particular  a^  had,  or  had  not, 
brought  about  the  wrong  against  which  the 
statute  provided.  Standard  Oil  Co.  v. 
United  States,  34:  834,  66  L.  ed.  619,  31 
Sup.  Ct.  Rep.  602,  221  U.  S.  1. 

3.  The  combination  of  the  stocks  of 
the  various  corporations  trading  in  petro- 
leum and  its  products  in  the  hands  of  a 
holding  company,  with  the  intent  to  exclude 
others  from  the  trade,  and  thus  centralize 
in  the  combination  the  perpetual  control 
of  the  movement  of  these  commodities  in 
the  channels  of  interstate  and  foreign  com- 
merce, constitutes  a  violation  of  the  pro- 
hibitions of  the  act  of  July  2,  1890,  §§ 
1,  2,  against  combinations  in  restraint  of 
interstate  or  foreign  commerce,  or  the  mo- 
nopolization or  attempt  to  monopolize  any 

Sart  of  such  trade  or  commerce.    Standard 
»il  Co.  V.  United  States,  34:  834,  66  L.  ed. 
619,  31  Sup.  Ct.  Rep.  602,  221  U.  S.  I. 

MORTGAGE. 

Appeal  from  judgment  refusing  to  es- 
tablish mortgage  lien,  see  Appeal 
and  Error,  1. 

Parol  evidence  as  to  interest  of  mort- 
gagee in  insurance,  see  Evi- 
dence, 26. 

Conclusiveness  of  recitals  in  release, 
see  Evidence,  66. 

Effect  of  unrecorded  mortgage  from 
'«  holder  of  unrecorded  deed  from  an- 
cestor as  against  rights  of  pur- 
chaser under  execution  against 
heir,  see  Records  and  Recording 
Laws,  1. 

Necessity  of  pleading  set  off  as  de- 
fense to  recovery  on  purchase 
money  mortgage,  see  Pleading,  6. 

Right  of  one  having  mortgage  lien  on 
portion  of  estate  who  redeems 
whole  tract  from  tax  sale,  see 
Taxes,  7. 

Set-off  as  against  assignee  of  mortgage, 
see  Set-Off  and  Counterclaim,  3. 

1.  A  statute  providing  that,  in  the  ab- 
sence of  stipulations  to  the  contrary,  the 
mortgagor  of  real  estate  retains  the  legal 
title  and  right  of  possession  thereof,  does 
not  prevent  parties  to  a  mortgage  from 
stipulating  therein  for  the  investiture  of 
the  mort(;agee  with  the  right  of  possession 
and  right  to  the  rents  and  profits  of  the 
mortgaged  premises  in  the  event  of  default 
81 
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on  the  part  of  the  mortgagor.    Pettit  ▼. 
Louie,  '34:  356*  129  N.  W.  1005,  88  Neb.  406. 
Mortgagee  In  posseeeloii. 
See  alBo  jiupra,  1. 

2.  A  mortgagee  who  peaceably  obtains 
possession  of  the  mortgaged  premises  un- 
der a  mortgage  containing  a  provision  giv- 
ing him  the  right  of  possession  and  to  the 
rents  and  profits  of  tne  premises  in  event 
of  default  on  the  part  of  the  mortgagor 
may  hold  such  possession  as  against  the 
mortgagor  or  his  grantees  until  said  mort- 
gage is  fully  paid.  Pettit  v.  Louis,  34:  356, 
129  N.  W.  1005,  88  Neb.  496. 

3.  Where  one  who  has  purchased  lands 
at  a  tax  foreclosure  sale,  and  gone  into 
peaceable  possession  of  the  same  under  a 
sheriff's  deed  issued  in  such  foreclosure 
proceeding,  subsequently  purchases  an  out- 
standing mortgage,  not  then  barred  by  the 
statute  of  limitations,  and  it  subsequently 
transpires  that  the  foreclosure  proceeding 
under  which  he  obtained  possession  of  the 
mortgaged  premises  is  void,  he  may  never- 
theless, if  the  mortgagor  is  in  default,  de- 
fend his  possession  of  said  premises  as  a 
mortgagee  in  possession.  Pettit  v.  Louis, 
34:  3561  129  N.  W.  1005,  88  Neb.  496. 

4.  In  the  hands  of  a  mortgagee  .  in 
possession,  a  mor^;age  never  becomes 
barred  by  lapse  of  time  in  the  sense  that 
the .  mortgagor  can,  in  a  court  of  equity, 
quiet" his  title  against  the  mortgage  with- 
out first  doing  equity  by  paying  it.  Pettit 
T.  Louis,  34:  356,  129  N.  W.  1005,  88  Neb. 
496.  (Annotated) 
Priority. . 

5.  A  mortgage  does  not  take  priority 
of  a  mechanics'  lien  for  supplies  furnished 
before  its  execution,  if  the  lien  is  perfected 
within  the  time  allowed  therefor  by  stat- 
ute, although  not  before  a  suit,  for  fore- 
closure of  the  mortgage  is  begun.  Grants 
Pass  Bkg.  &  T.  Co.  v.  Enterprise  Min.  Co., 
34  •  395f  113  Pac.  859,  —  Or.  — . 

MOTIONS   AND   ORDERS. 

To  make  averments  of  pleading  more 
definite  and  certain,  see  Pleading,  8. 

MULTIPMCITY   OP   SUITS. 

Jurisdiction  of  equity  to  prevent,  see 
Equity,  4. 

MUNIOIPAIi  CORPORATIONS. 

Devise  of  property  in  trust  to  munici- 
pality as  diarity,  see  Charities,  1. 
Regulating  hours  of  labor  on  munici- 

Eal    contracts,    see    Constitutional 
aw,  10. 
Matters  as  to  fire  department,  gener- 
ally, see  Fire  Department. 
Right  of   president  of  village  council 
to  earn  reward  offered  for  arrest, 
see  Reward. 

1.  The  legislature  may  require  cities 
to  pension  superannuated  firemen,  and  to 
pay  those  pensions  from  the  funds  of  the 
fire  department.  State  ex  rel.  Haberlan  t. 
Love,  34:  607,  131  N.  W.   196,  —  Neb.  — . 

(Annotated) 

&  A   statutory   requirement   that   the* 
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legislature  shall  not  impose  taxes  upon 
municipal  corporations,  or  the  inhabitants 
or  property  thereof,  for  corporate  purposes, 
does  not  prevent  the  legislature  from  re- 
quiring cities  to  pension  superannuated  fire- 
men. .  State  ex  rel.  Haberlan  v.  Love, 
34:  607,  131  N.  W.  196,  —  Neb.  — . 
Ordinances. 

As  to  denying  equal  protection  of  laws 
and  abridging  privileges  and  im- 
munities, see  CS>nstitutional  Law, 
5. 
Validity  of  contract  in  violation  of, 
see  Contracts,  6. 

3.  Power  to  prohibit  the  sale  of  soft 
drinks  is  not  conferred  upon  a  municipality 
bv  charter  authority  to  enact  and  enforce 
all  local  sanitary,  police,  and  other  regu- 
lations. Tolliver  v.  Blizzard,  34:  890^  137 
S.  W.  509,  143  Ky.  773.  (AnnoUted) 

4.  Authority  to  require  proprietors  of 
theaters  to  keep  firemen  in  attendance  at 
the  performance  is  not  granted  to  a  muniei- 

f>al  corporation  by  charter  authority  to 
icense,  suppress,  and  regulate  theaters,  de- 
termine what  shall  be  nuisances,  and  aliate 
the  same,  and  pass  and  enforce  all  neces- 
sary police  ordinances.  Chicago  v.  Weber, 
34:  306,  92  N.  £.  859,  246  111.  304. 

6.  A  municipal  corporation  has  no  in* 
herent  or  implied  power  to  require  pro- 
prietors of  theaters  to  maintain  firemen  in 
the  buildings  during  the  time  the  public 
are  admitted  theret<^  Chicago  ▼.  Weber, 
34:  306,  92  N.  E.  859,  246  111.  304. 

6.  An  ordinance  forbidding  the  pilinff  of 
lumber  for  storage  within  50  feet  of  a 
wooden  mill  or  manufactory,  or  within  100 
feet  of  a  private  residence,  within  the  fire 
limits  of  the  city,  is  Hot  void  for  unreaaon- 
ableness.  Chicago  v.  Ripley,  34:  ii86»  M 
N.  E.  931,  249  Dl.  466. 

7.  An  ordinance  prohibiting  the  smok- 
ing of  cigarettes  anywhere  within  the  cor- 
porate limits  of  a  municipality  is  void  for 
unneasonableness.  Hershberg  v.  Barbour- 
ville,  34:  X41,  133  S.  W.  985,  142  Ky.  Oa 
Contracts. 

Right  to  compel  water  company  to  fur- 
nish general  supply  wnile  munici- 
pal corporation  is  in  default  in 
paying  hydrant  rentals,  see  Wa- 
ters, 13. 

8.  A  contract  by  a  municipal  corpora- 
tion to  furnish  water,  which  fixes  no  period 
of  duration,  and  the  circumstances  sur- 
rounding which  furnish  no  ground  for  im- 
plying one,  may  be  terminated  by  it  upon 
reasonable  notice.  Childs  v.  Columbia*  34: 
542,  70  S.  E.  296,  87  S.  a  666. 

Liability  for  damages. 

Liability  for  defects  or  obetructiona  li 
street,  see  Highways,  3-7. 

9.  A  municipal  corporation  which,  un- 
der statutory  authority,  is  engaged  in  dis- 
playing fireworks  on  a  public  playground 
for  the  entertainment  of  the  puolie,  is  not 
liable  for  Injury  to  a  bystander  by  the 
negligent  discharge  of  a  rocket.  Kerr  v, 
Brookline,  34:  464,  94  N.  B.  267,  208  Mass. 
190.  (AnnoUted) 

10.  A  municipal  corporation  is  not  liable 
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for  maintaining  its  city  prison  so  that  its 
windows  overlook  adjoining  property, .  de- 
stroying its  privacy^  and  permitting  in- 
mates to  make  loud  noises  and  utter 
indecent  language  within  hearing  of  per- 
sons thereon,  and  go  about  scantily  clad 
within  range  of  their  vision,  and  foul  odors 
to  issue  from  the  windows,  to  their  annoy- 
ance, although  such  things  might  consti- 
tute a  private  nuisance  and  depreciate  the 
value  of  the  adjoining  property  for  resi- 
dence purposes.  Bowling  Green  v.  Rogers, 
34:  46Z,  184  S.  W.  921,  142  Ky.  568. 

(Annotated) 

11.  A  municipal  corporation  cannot  be 
held  liable  on  the  ground  of  maintenance 
of  a  nuisance  for  injury,  caused  by  the 
discharge  on  a  single  occasion  by  it,  under 
statutory  authority,  for  the  entertainment 
of  the  public,  of  fireworks  on  a  public  play- 
ground. Kerr  ▼.  Brookline,  34:  464^  94  N. 
£.  257,  208  Mass.  190. 

12.  A  municipal  corporation  is  not  liable 
in  damages  to  one  injured  through  failure 
of  its  officers  to  obey  an  ordinance  making 
it  their  duty  to  prevent  dogs  from  nmning 
at  large  on  the  streets.  Addington  v.  Lit- 
tleton, 34:  Z012,  116  Pac.  8UG,  50  Colo.  623. 

13.  A  municipal  corporation  is  not  an- 
swerable in  damages  for  the  arrest  of  a 
person  under  an  invalid  ordinance  regular- 
ly passed  in  an  attempted  exercise  of  its 
police  power.  Hershberg  v.  Barbourvilie, 
34:  141,  133  S.  W.  986,  142  Ky.  60. 

(Annotated) 

14.  The  owner  of  village  property  across 
which  surface  water  has  flowed  from  neigh- 
boring propertv  from  time  immemorial  can- 
not, where  he  is  not  attempting  to  improve- 
his  property,  compel  the  village,  across  on^ 
of  whose  streets  the  water  runs,  to  discon- 
tinue the  use  of  fiis  property  as  an  outlet 
for  the  water,  where  the  village  has  no 
sewer  system,  and  there  is  nothing  to  show 
that  the  flow  of  water  over  his  land  has 
been  increased.  Trenton  v.  Ruoker,  34:  569, 
127  N.  W.  39,  162  Mich.  19. 

15.  No  official  of  a  municipal  corpora- 
tion other  than  the  city  council  can  waive 
a  charter  requirement  that  notice  of  claims 
for  negligent  injuries  must  be  presented  to 
the-  council  and  filed  with  its  clerk  within 
thirty  days  after  they  arise.  Cole  y.  Seat- 
tle, 34:  1 166,  116  Pac.  257,  —  Wash.  — . 

16.  Requirements  of  a  city  charter  that 
claims  against  the  city  for  negligent  inju- 
ries must  be  verified,  presented  to  the  city 
council  and  filed  with  the  clerk  within  thir- 
tv  days  after  the  claim  accrued,  are  reason- 
able. Cole  v.  Seattle,  34:  1166,  116  Pac.  257> 
—  Wash.  — . 

17.  A  charter  provision  making  it  the 
duty  of  a  city  official  who  receives  notice  of 
any  matter  out  of  which  a  claim  against 
the  city  may  arise  to  investigate  and  re- 
port to  the  corporation  counsel  does  not 
abrogate  a  provision  requiring  verified  no- 
tice of  claims  to  be  presented  to  the  com- 
mon council  and  filed  with  its  clerk,  so 
that  an  unverified  notice  to  city  officials, 
followed  by  their  promise  to  report  the 
eUim*  is  not  sufficient  to  sustain  an  action 
84  L.R.A.(N.S.) 


against  the  municipality.    Cole  v.  Seattle, 
34:  1 166,  116  Pac  267,  —  Wash.  — . 

18,  Verbal  notice  to  a  street  foreman 
and  telephone  notice  to  the  president  and  a 
member  of  the  council,  followed  by  an  im- 
verified  written  notice  to  such  president, 
although  no  objection  is  made  to  its  suf- 
ficiency, is  not  a  sufficient  compliance  with 
a  charter  requirement  that  verified  notice 
of  a  claim  for  negligent  injuries  must  be 
presented  to  the  council  and  filed  with  its 
clerk,  «to  sustain  aa  action  against  the  mu- 
nicipality. Cole  V.  Seattle,  34:  zi66,  116 
Pac.  257,  —  Wash.  — . 

MURDER. 

See  Homicide. 

NAME. 

One  in  whose  favor  a  draft  it  drawn 
in  a  fictitious  name  imder  which  he  is  do- 
ing business  may  maintain  an  action  on 
it  in  his  own  name.  Valiquette  v.  Clark 
Bros.  Coal  Min.  Co.  34:  440,  77  Atl.  869,  83 
Vt.  638. 

0 

NAVIGABIiE  WATERS. 

In  general,  see  Waters,  !• 

NECESSARIES. 

To  infant,  see  Infants. 

NECESSITY. 

£asement  by,. see.  Easements. 

NEGLIGENCE. 

.    Of    owner    of    amusement    park,    see 

Amusements. 
'  In  use  of  automobiles,  see  Automobiles. 
Contributory  negligence  of  drawer  of 

forged   check   paid   by   bank,   see 

Banks,  1., 
Of'  passenger  or   trespasser  on  train, 

see  Carriers,  19,  20. 
Liability  of  charitable  institution  for, 

see  Charities,  2. 
'  As  to  electricity,  see  Electricity. 
Of  person  injured  by  electric  wires,  see 

Electricity,  3. 
.   Presumption  and  burden  of  proof  as  t0| 

see  Evidence,  12-16. 
As  to  fires,  see  Fires. 
Of  servant,  see  Master  and   Senruit» 

6,7. 
Of  municipal  corporation,  see  Muniel- 
^  pal  Corporations,  9-18. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause. 
Of  railroad,  see  Railroads. 
Of  children  injured  by  railroad  traini 

see  Railroads,  12. 
At  railroad  crossing,  see  Railroads,  7- 

11. 
Of  street  railway  company,  see  Street 

Railways. 
Question  for  jury  as  to,  see  Trial,  0» 

8-12. 

DanirerooB  premises. 

Liability  of  landlord,  see  Landlord  and 

Tenant,  6,  6. 
As  question  for  jury,  see  Trial,  6. 
1*  A  storekeeper  is  not  liable  for  the 
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fall  of  a  customer  through  a  loose  nosing 
on  a  stair,  unless  he  had  notice  of  its  con- 
dition, or  such  condition  had  existed  long 
enough  to  charge  him  with  notice.  Schnat- 
terer  V.  Bamberger  (N.  J.  Err.  A,  App.)  34: 
1077,  79  Atl.  324,  —  N.  J.  — . 

2.  A  merchant  is  not  so  negligent  in 
exhibiting  carpets  to  customers  upon  a  hard 
polished  floor  as  to  render  him  liable  for 
injury  to  a  customer  who  is  thrown  by 
slipping  upon  a  carpet  which  moves  under 
him;  at  least,  where  this  method  of  ex- 
hibiting their  wares  is  customary  with  such 
merchants.  Chilberg  v.  Standard  Furniture 
Co.  34:  1079,  116  Pac.  837,  —  Wash.  — . 
Imputed. 

3.  The  owner  of  a  building  is  not  pre- 
cluded from  holding  a  gas  company  which 
negligently  permits  gas  to  escape  into  the 
building  liable  for  injury  to  the  building 
by  a  resulting  explosion,  by  the  fact  that 
the  contributory  negligence  of  his  tenant 
ignited  the  gas.  Higgins  y.  Los  Angeles 
Gas  &  Electric  Co.  34:  7171  115  Pac.  313,  — 
Cal.  — . 

Last  clear  chance. 

4.  That  one  approaching  a  railroad 
crossing  was  negligent  to  the  very  time  he 
came  into  collision  with  a  train  does  not 
prevent  the  operation  of  the  doctrine  of 
last  clear  chance,  if  those  in  charge  of  the 
train  might  have  avoided  the  injury  after 
discovering  his  peril.  Wilson  v.  Illinois  C. 
R.  Co.  34:  687,  129  N.  W.  340,  —  Iowa,  -— . 

5.  The  doctrine  of  last  clear  chance 
does  not  operate  to  render  a  railroad  com- 
pany liable  for  collision  with  a  team  at  a 
railroad  crossing,  if  it  was  impossible  for 
the  engineer,  after  discovering  the  fact 
that  the  driver  was  oblivious  to  his  peril, 
to  stop  the  train  before  reaching  the  cross- 
ing. Wilson  v.  Illinois  C.  R.  Co.  34:  687, 
129  N.  W.  340,  —  Iowa,  — . 

6.  One  who  is  himself  negligent  may 
recover  for  personal  injuries,  if  defendant, 
after  knowing  of  the  danger,  could  have 
avoided  the  injury  by  exercising  ordinary 
care,  but  failed  to  do  so;  the  negligence  of 
the  injured  person  not  being  the  proximate 
cause  of  the  injury  in  such  case.  Hammers 
y.  Colorado  Southern  N.  O.  &  P.  R.  Co.  34: 
685,  55  So.  4,  128  La.  648. 

7.  The  negligence  of  one  in  sitting  on 
the  rail,  against  a  freight  car  on  a  switch, 
in  order  to  be  in  the  shade  while  waiting 
for  a  passenger  train,  is  concurrent  with 
that  of  the  railroad  company  in  backing 
an  engine  against  the  car  without  warning, 
and,  continuing  to  the  very  moment  of  the 
accident,  prevents  the  operation  of  the  doc- 
trine of  last  clear  chance.  Hammers  v. 
Colorado  Southern,  N.  O.  &  P.  R.  Co.  34: 
685,  55  So.  4,  128  T^.  648. 

8.  One  injured  by  the  movement  of  a 
standing  train  wiiile  he  was  attempting  to 
cross  it  by  climbing  on  the  drawbars  can- 
not hold  the  railroad  company  liable  on  the 
theory  of  wilful  injury  or  last  clear 
chance,  where  there  is  nothing  but  conjec- 
ture or  pure  speculation  to  sliow  that  those 
in  charge  of  the  train  knew  of  his  peril 
when  the  train  was  moved.  Westbrook  v. 
34  L.R.A.(N.S.) 


Kansas  City,  M.  &  B.  R.  Co.  34:  469,  54  So. 
231,  —  Ala.  — . 

NEGOTIABILITY. 

Of  note,  see  Bills  and  Notes,  1. 

NEW  TRIAL. 

Reversible  error  in  fixing  time  tor  ar- 
gument of  motion  for,  see  Appeal 
and  Error,  21. 

Grounds  for,  on  appeal,  see  Appeal  and 
Error,  43. 

Right  to,  of  one  pleading  guilty  under 
duress,  see  Criminal  Law,  5. 

Where,  from  the  face  of  a  motion 
for  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  as  well  as  from  all  of 
the  facts  in  the  case,  it  is  manifest  that 
movant  had  failed  to  exercise  reasonable 
diligence  to  secure  the  alleged  newly  dis- 
covered evidence  in  time  for  the  trial,  and 
which  it  is  reasonably  apparent  could  have 
been  secured,  had  proper  diligence  been  ex- 
ercised, the  denial  of  a  motion  for  new 
trial  based  on  this  ground  is  not  error. 
Hobbs  V.  Smith,  34:697,  115  Pac  347,  27 
Okla.  830. 

NOMINAL  DAMAGES. 

See  Damages. 

NONRESIDENTS. 

Statute  authorizing  sale  of  property  of 
nonresident  heirs,  see  Constitution- 
al Law,  20. 

Running  of  limitations  in  favor  of,  see 
Limitation  of  Actions,  4. 

Right  of  receiver  to  credits  due  from, 
see  Receivers,  I, 

Duty  of  municipality  for  operating 
waterworks  with  respect  to  non- 
residents, see  Waters,  14. 

NOTARY. 

Use  of  information  obtained  in  official 
capacity  to  underbid  bidder  for 
public  work,  see  Contracts,  10. 

NOTICE. 

At  auction  sale  of  restrictions  on  build- 
ing, see  Auctions. 

Effect  of  passenger's  giving  notice  of 
date  of  intended  sailing  on  car- 
rier's liability  for  failure  to  trans- 
port, see  Carriers,   3. 

Not  to  sell  liquor  to  person,  see  Intox- 
icating Liquors,  3. 

Of  claim  against  city,  see  Municipal 
Corporations,  15-18. 

Of  desire  for  extension  of  time  for  re* 
moval  of  timber,  see  Timber. 

Posting  of  notices  forbidding  use  of 
ponds  from  which  water  supply  is 
taken,  see  Waters,  3,  6. 

NUISANCES. 

As  question  for  jury,  see  Trial,  15. 
Municipal   liability   for,  see  Municipal 
Corporations,  10,  11. 
Wbat  are. 

1.  When   it   appears   that   a   place   of 
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sepulture  la  so  situated  that  the  burial 
of  the  dead  there  will  injure  life  or  health, 
either  by  contaminating  the  surrounding  at- 
mosphere or  the  water  of  wells  or  springs, 
the  court  will  grant  an  injunction  to  re- 
strain such  use  of  land.  Nelson  v.  Swedish 
E.  L.  Cemetery  Asso.  34:  565,  126  N.  W. 
723,  III  Minn.  149.  (Annotated) 

2.  A  house  or  place  kept  for  the  pur- 
pose of  enabling  persons  to  place  bets  or 
wagers  upon  horse  races  is  a  common  gam- 
bling house,  and  a  nuisance  per  se.  James 
V.  State,  34:  515,  112  Pac.  044,  4  Okla.  Crim. 
Rep.  687. 

Remedies;  who  may  have. 

3.  Possession  alone  of  real  estate  is 
sufficient  to  sustain  an  action  to  recover 
damages  for  the  maintenance  of  a  nuisance 
upon  adjoining  property  in  such  a  manner 
as  to  injure  the  enjoyment  thereof.  Brink 
V.  Moeschl  Edwards  Corrugating  Co.  34:  560, 
133  S.  W.  1147,  142  Ky.  88.       (Annotated) 

4.  To  entitle  a  private  individual  to 
enjoin  a  public  nuisance,  the  injury  com- 
plained of  must  be  peculiar  in  kind  or  na- 
ture, and  not  merely  in  degree,  and  not 
shared  in  common  with  the  public  at  large, 
substantial,  nor  fanciful  nor  evanescent,  and 
the  proximate  result  of  the  conduct  com- 
plained of.  Nelson  v.  Swedish  £.  L.  Ceme- 
tery Asso.  34:565,  126  N.  W.  723,  111  Minn. 
149. 

5.  A  court  of  equity  will  not  interfere 
with  the  use  of  land  as  a  cemetery  unless 
it  clearly  appears  by  competent  evidence 
that  a  nuisance  will  be  brought  into  exist- 
ence by  the  acts  sought  to  be  restrained,  and 
that  the  parties  complaining  will  be  injured 
unless  the  injunction  is  granted;  but  this 
does  not  mean  that  there  must  be  absolute 
certainty  of  injury  in  order  that  the  in- 

i' unction  may  be  issued.     Nelson  v.  Swedish 
5.  L.  Cemetery  Asso.  34:  565,  126  N.  W.  723, 
111  Minn.  149. 

OBSTRUCTION. 

On  sidewalk,  see  Highways,  2. 
Of  surface  water,  see  Waters,  11. 

OFFICERS. 

Method  of  reviewing  action  of  court  in 
proceeding  to  prohibit  officers  from 
removing  office  from  one  city  to 
another,  see  Appeal  and  Error,  6. 

Restricting  discretion  of  appointing  of- 
ficer in  making  appointment,  see 
Civil  Service,  2. 

Discrimination  in  statute  as  to  ap- 
pointment to  office,  see  Constitu- 
tional Law,  4. 

Use  of  information  obtained  in  official 
capacity  to  underbid  bidder  for 
public  work,  see  Contracts,  10. 

Of   private    corporation,    see    Corpora 
tions,  2,  3. 

Authority  of  court  to  enjoin,  sec 
Courts,  3. 

Injunction  against,  see  Injunction,  9. 
10. 

Right  to  recover  reward  offered  for  ar- 
rest, see  Reward. 
34  L.R.A.(N.S.) 


Partial  invalidity  of  statute  declarinjgf 
office  vacant,  see  Statutes,  4. 

State  tax  on  salary  of  Federal  officer, 
see  Taxes,  1. 

1.  An  attorney  who  has  been  admitted 
by  a  district  court  to  practise  before  dis- 
trict and  inferior  courts,  according  to  law, 
is  within  the  meaning  of  a  statute  requir- 
ing candidates  for  the  office  of  county  at- 
torney to  have  been  regularly  admitted  to 
practise  law  within  the  state,  and  it  is  im- 
material that  an  intervening  statute  has 
prescribed  additional  qualifications  for  ad- 
mission with  which  he  has  not  complied. 
Hanson  v.  Grattan,  34:  340,  115  Pac.  646, 
84  Kan.  843. 

2.  That  an  officer  is  no^,  under  the 
Constitution,  eligible  to  the  office  after  the 
expiration  of  a  certain  number  of  terms, 
does  not  prevent  his  recovering  salary  for 
services  performed  during  the  time  that  he 
is  holding  over  after  the  expiration  of  hU 
allotted  terms,  and  before  his  successor  is 
elected  and  qualified.  Jones  v.  Roberts 
County,  34:  1170,  131  N.  W.  861,  —  8.  D.— . 

OFFSBTS. 

See  Set-Off  and  Counterclaim. 

oHi. 

As  to  oil  and  gas  mines,  see  Mines. 
Monopoly  in,  see  Monopoly. 

OPINION  EVIDENCE. 

See  Evidence,  28-38. 

OPINIONS. 

On  appeal,  see  Appeal  and  Error,  41. 

ORAL  CONTRACTS. 

Specific  performance  of,  see  Specific 
Performance. 

ORAL  EVIDENCE. 

See  Evidence,  23-27. 

ORDINANCES. 

See  Municipal  Corporations,  8-7. 

ORIGINAL  JURISDICTION. 

Of  appellate  court,  see  Courts,  6. 

OWNERSHIP. 

Presumption  and  burden  of  proof  ai 
to,  see  Evidence,  18. 

PARENT  AND  CHILD. 

Action  by  father  to  recover  damages  for 
death  of  minor  son,  see  Appeal  and 
Error,  44. 

Action  by  father  for  injury  to  child,  see 
Continuance  and  Adjournment. 

Failure  of  infant  children  to  give  no- 
tice not  to  sell  liquor  to  parent, 
see  Intoxicating  Liquors,  3. 

Set-off  for  child's  wrongful  net  in  ac« 
tion  by  parent  for  wages,  see  Set- 
Off  and  Counterclaim,  1. 
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PARKS  AND  SQUARES. 

AmiiBement  parks,  see  Amusements. 

Devise  of  property  for  maintenance  of, 
as  charity,  see  Charities,  1. 

Forbidding  erection  of  structure  for 
advertising  purposes  within  cer- 
tain distance  of,  see  Constitutional 
Law,  18. 

Exemption  from  taxation  of  land  held 
for  raising  revenue  for,  see  Taxes, 

^      3. 

PAROL  EVIDENCE. 

See  Evidence,  23-27. 

4 

PARTIES. 

On  appeal,  see  Appeal  and  Error,  6. 

Raising  question  as  to,  for  first  time  on 
appeal,  see  Appeal  and  Error,  16. 

Who  may  enforce  covenant,  see  Cove- 
nants and  Conditions,  5. 

Dismissal  of,  see  Dismissal  and  Discon- 
tinuance, 2. 

Who  may  have  remedy  against  nui- 
sance, see  Nuisances,  ;s,  4. 

1.  A  county  attornev  may  bring  an  ac- 
tion in  the  name  of  the  state  to  enjoin 
state  ofiicers,  other  than  the  governor,  from 
misapplying  public  funds  or  applying  them 
to  a  use  or  for  a  purpose  at  a  place  pro- 
hibited by  the  Constitution  or  by  law. 
State  ex  rel.  West  v.  Huston,  34:  380,  113 
Pac.  190,  27  Okla.  606. 

2.  One  who,  in  deeding  lots  in  a  tract, 
placed  covenants  in  the  deeds  for  the  bene- 
fit of  the  grantees,  may  join  in  a  suit  with 
one  of  them  to  enforce  compliance  with  the 
covenant  by  other  lot  owners,  although  he 
has  parted  with  all  interest  in  the  lots. 
Riverbank  Improv.  Co.  v.  Bancroft^  34: 
730,  95  N.  E.  216,  209  Mass.  217. 

PARTNERSHIP. 

Bringing  suit  to  settle  affairs  as  bar 
Xo  action  at  law  to  recover  con- 
tract price  of  plaintiff's  interest, 
see  Election  of  Remedies. 


PASS. 

Right  of  carrier  to  issue,  see  Carriers, 

34. 
Invalidating  carrier's  contract  to  give, 

see  Commerce,  2. 
^        Constitutionality  f  of  statute  as  to,  see 

Constitutional  Law,  17. 
Agreement   by   carrier   to  give   passes 

for  life,  see  Statutes,  10. 

PATENT  MEDICINES. 

Opinion  as  to  value  of,  see  Evidence, 
36. 

Publication  of  signature  in  connection 
with  testimonial,  see  Evidence,  49, 
64,  55;  Libel  and  Slander;  Trial,  7. 

•PATENT  RIGHTS. 

Action  on  note  given  for  purchase  price 
of,  see  Bills  and  Notes,  8. 
34  L.R.A.(N.S.) 


PAYMENT. 

After  appointment  of  receiver,  see  Re- 
ceivers, 2. 
Of  taxes,  see  Taxes,  8. 

One  who,  in  the  ordinary  course  of 
business,  buys  merchandise  from  a  corpora- 
tion and  upon  receipt  of  the  invoice  mails 
his  check  to  it  in  payment,  after  the'  ap- 
pointment of  a  receiver  for  its  property,  but 
before  he  has  notice  thereof,  the  proceeds  of 
which  check  are  applied  by  the  corpora- 
tion's offiers  to  the  claims  of  creditors,  can- 
not avoid  repayment  to  the  receiver  where 
the  receiver  took  possession  of  the  mer- 
chandise before  it  was  delivered  to  the  car- 
rier for  transportation,  and  shipped  it  with 
draft  against  the  bill  of  lading  in  bis  own 
favor;  at  least  if  the  purchaser  received 
notice  of  the  receivership  in  time  to  have 
stopped  payment  of  the  check.  Buchanan 
V.  Hicks,  34:  1200,  136  S.  W.  177,  —  Ark.  —. 

PENALTIES. 

Distinguished  from  liquidated  dam- 
ages, see  Damages,  14,  15. 

PENSIONS. 

To  fireman,  see  Fire  Department;  Mu- 
nicipal Corporations,  1,  2;  Public 
Money. 

PERCOIiATING  WATERS. 

Pollution  of,  see  Waters,  7,  8. 

PETITION. 

Of  plaintiff,  see  Pleading,  3,  4. 

PETROLEUM. 

Power  of  Congress  as  to  restraint  of 
interstate  or  foreign  conoimerce  io, 
see  Commerce,  1. 

Monopoly  in  sale  of,  see  Monopoly  and 
Combinations. 

PHOTOGRAPHS. 

Forbidding  publication  of,  for  adver- 

tising  purposes,  see  Conatitational 

Law,  11,  12,  25. 
Admissibility  in  evidence,  see  Evidence, 

22. 
Evidence   in    action   for  .unauthorized 

publication   of,   see '  Evidence,   49. 
Publication  of,  as  invasion  of  right  of 

privacy,  see  Privacy. 

PHYSICIANS  AND  SURGEONS. 

Liability  for  malpractice  of,  see  alao 

Charities,  2. 
Master's   liability  for  malpractice   of, 

see  Evidence,  63. 
Authority  to  employ  for  servant,  see 

Master  and  Servant,  1,  2. 

PLEA. 

See  Pleading,  6,  6. 

PLEADING. 

Reversal  for  error  as  to,  see  Appeal  and 
Error,  24-26. 

Adding  amendment  after  ease  is  re- 
manded for  new  trial,  sea  Appeal 
and  Error,  44. 
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In  erimifial  proBecution,  see  Criminal 
Law,  5;  Indictment,  etc 

QniiBsion  from  amended  complaint  aa 
ground  for  continuance,  see  Con- 
tinuance and  Adjournment. 

Inoonslstency. 

1.  Pleading  affirmative  defenses  and  de- 
nials in  one  division  of  an  answer  is  not 
ground  for  striking  the  whole  division,  but 
the  remedy  is  by  motion  to  compel  defend- 
ant to  plead  the  several  defenses  separately 
or  to  elect  on  which  he  will  rely.  McKay 
V.  McCarthy,  34:  911,  123  N.  W.  765,  146 
Iowa,  546. 

Surplnsage. 

Reversible  error  in  ruling  as  to,  see 
Appeal  and  Error,  25,  26. 

Surplusage  in  indictment^  see  Indict- 
ment, etc.,  1. 

2.  Affirmative  defenses  incorporated  in 
a  division  of  an  answer  with  denials  should 
be  stricken  therefrom  as  surplusage,  where 
they  are  separately  set  out  in  subsequent 
divisions.  McKay  v.  McCarthy,  34:  9x1,  123 
N.  W.  766,  146  Iowa,  546. 
Declaration  or  complaint. 

First  objecting  to  sufficiency  on  appeal, 
see  Appeal  and  Error,  18. 

3.  Under  the  Code  system  of  pleading, 
in  actions  to  recover  on  implied  contracts, 
it  is  neither  necessary  nor  proper  to  allege 
a  promise  to  pay  on  defendant's  part.  Web- 
er V.  Lewis,  34:  364,  126  N.  W.  106,  —  N. 
D.  — . 

4.  A  suggestion  of  negligence  on  the 
part  of  the  carrier  is  sufficient  in  a  com- 
plaint to  hold  it  liable  for  loss  of  baggage 
carried  under  a  limited-liability  contract, 
since  it  has  the  burden  of  showing  its  free- 
dom from  negligence.  Wells  v.  Great  N. 
R.  Co.  34:  818,  114  Pac.  92,  —  Or.  — . 
Pleas  and  answers. 

5.  Estoppel,  to  be  available  as  a  de- 
fense to  an  action,  must  be  pleaded.  Muel- 
ler V.  William  F.  Stoecker  Cigar  Co.  34: 
573,  131  N.  W.  923,  —  Neb.  -^. 

6.  S^t-off  for  breach  of  warranty,  as 
a  defense  to  recovery  of  chattels  under  a 
purchasfr>money  mortgage,  must  be  specially 

S leaded.     Vallancey   v.    Hunt,   34: 473,    129 
r.  W.  465,  20  N.  D.  679.         (Annotated) 
.  Cross  bill. 

7.  Upon  failure  of  a  cross  bill  to  estab- 
lish a  right  to  equitable  relief  in  an  action 
of  ejectment,  defendant  in  the  cross  bill  is 
not  entitled  to  have  the  equitable  suit  kept 
alive  to  enable  him  to  secure  the  relief 
sought  in  the  ejectment  action,  but  the 
cross  bill  should  be  dismissed,  and  the  eject- 
ment action  allowed  to  proceed,  where  the 
statute  provides  that  the  equitable  pro- 
ceeding shall  stay  the  proceeding  at  law, 
and  the  case  thereafter  proceed  as  a  suit 
in  equity,  in  which  said  proceeding  may  be 
perpetually  enjoined  by  nnal  decree,  or  al- 
lowed to  proceed  in  accordance  with  such 
final  decree.  Parker  v.  Daly,  34:  545,  114 
Pac  926,  —  Or.  — . 
Itomurrer. 

Demurrer  to  evidence,  see  Trial,  16. 

8.  If  the  substantiiJ  facts  which  con- 
stitute a  cause  of  action  are  stated  in  a 
34  L.R.A.(N.S.) 


complaint,  or  can  be  inferred  by  reason- 
able intendment  from  the  matters  which  are 
set  forth,  although  the  allegation^  of  these 
facts  are  imperfect,  incomplete,  and  defec- 
tive, such  insufficiency  pertaining,  however, 
to  form  rather  than  substance,  the  proper 
mode  of  correction  is  not  by  demurrer,  but 
by  motion  to  make  the  averments  more  defi- 
nite and  certain  by  amendment.  Weber 
V.  Lewis,  34:  364,  126  N.  W.  106,  —  N.  D. 

9.  A  mere  statement  in  a  complaint 
that  a  speed  of  15  miles  an  hour  is  unlawful 
for  a  railroad  train  to  maintain  in  a  yard, 
without  any  facts  to  sustain  it^  is  one  of 
mere  opinicm,  not  sufficient,  as  against  a 
demurrer,  to  charge  the  railroad  company 
with  wrongdoing.  McElvane  v.  Central  of 
Georgia  R.  Co.  34:  715,  54  So.  489,  —  Ala. 

10.  A  complaint  which  is  sufficient  under 
the  common  counts  at  eommon  law  is  good 
as  against  general  demurrer  under  the  Code 
system  of  pleading.  Weber  v.  Lewis,  34: 
364*  126  N.  W.  105,  —  N.  D.  — . 

(Annotated) 

11.  Under  the  Code  system  of  pleading, 
the  allegation  of  a  legal  conclusion,  instead 
of  the  facts  upon  which  it  is  based;  does 
not  usually  render  a  pleading  bad  on  general 
demurrer.  Weber  v.  Lewis,  34:  364,  126  N, 
W.  105,  —  N.  D.  — . 

12.  A  complaint,  when  attacked  by  de- 
murrer upon  the  ground  that  it  fails  to 
state  facta  sufficient  to  constitute  a  cause 
of  action,  will  be  liberally  construed  and 
upheld,  where  it  contains  allegations  of 
facts  sufficient  to  reasonably  and  fairly  ap- 
prise the  defendant  of  the  nature  of  the 
claim  against  him.  Weber  v.  Lewis,  34: 
364,  126  N.  W.  105,  —  N.  D.  — w 

POLICE. 

Liability  of  police  officer  for  false  im- 
prisonment, see  False  Imprison- 
ment. 


POLICE  POWER. 

See  Constitutional  Law,  21-24. 

POLLUTION, 

Of  water,  .see  Injunction,  7;   Wsier% 

1,   3~o. 

PRESENTBfENT. 

Of  note  for  payment,  sec  Bills  and 
Notes,  2. 

PRESUMPTIONS. 

In  general,  see  Evidence,  3-20. 

In  favor  of   reasonableness  of  license 

tax,  see  License,  1. 
In   aid   of   special    verdict,   see   Trial, 

22. 

PRINCIPAL  AND  AGENT. 

As  to  brokers,  see  Brokers. 

Abandonment  of  contract  by  principal, 
see  Contracts,  11. 

As  to  agents  of  corporation,  see  Cor- 
porations, 2,  3. 
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Presumption  as  to  ownership  of  deposit 
in  name  of  certain  person  as 
"agent/'  see  Evidence,  18. 

Right  to  garnish  money  in  hands  of 
one's  own  agent,  see  Garnishment, 
1,2. 

Forbidding  agent  to  transport  liquor 
from  depot  of  carrier  to  residence 
of  his  principal,  see  Insurance,  2. 

Service  of  process  on^  see  Writ  and 
Process. 

Agent's  authority. 

Power  of  carrier's  agent,  see  Carriers, 
1,  2. 

Authority  of  corporate  agent,  see  Cor- 
porations, 2,  3. 

Estoppel  to  deny  authority,  see  Estop- 
pel, 1. 

Presumption  and  burden  of  proof  as 
to  authority,  see  Evidence,  8,  9; 
Trial,  19. 

Agent's  opinion  as  to  his  authority,  see 
Evidence,  38. 

Authority  of  railroad  brakeman,  see 
Railroads,  10. 

Authority  as  question  for  jury,  see 
Trial,  14. 

1.  The  payment  by  a  person  of  three 
several  drafts  drawn  by  his  agent  without 
authority,  in  favor  of  a  particular  person, 
gives  the  agent  implied  authority  to  draw 
others,  so  that  the  drawee  cannot  repudiate 
liability  on  a  draft  so  drawn  without  previ- 
ously notifying  the  payee  of  a  revocation 
of  authority.  Valiquette  v.  Clark  Bros.  Coal 
Min.  Co.  34:  440,  77  Atl.   869,  83  Vt.  538. 

( Annotated ) 
Rights  and  liabilities  of  agent. 

Compensation   oi    ;«ciil   estate   brokers, 

see  Brokers,  2,  3. 
Burden  of  proving  that  items  in  agent's 
account  are  correct,  see  Evidence, 
19. 
Secret  profits  of  broker,  see  Brokers, 
2. 

2.  A  person  who  signs  the  name  oi 
another  to  a  contract,  as  agent  of  the  latter, 
without  authority  to  do  so,  is  not  personally 
liable  on  the  contract  as  promisor  or  cove- 
nantor, but  is  liable,  in  an  action  of  as- 
sumpsit, upon  an  implied  warranty  of  his 
authori^,  or,  in  trespass  on  the  case,  for 
fraud  and  deceit.  Haupt  r.  Vint,  34:  518, 
70  S.  E.  702,  68  W.  Va.  667.        (Annotated) 

PRINOIPAIi  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 
Power  of  manufacturing  corporation  to 

act    as    surety,   see    Corporations, 

I. 
As  to  guaranty,  see  Guaranty. 

PRIORITY. 

between  mortgage  and  other  liens,  see 
Mortgage,  5. 

PRISON. 

Liability  of  city  for  nuisance  caused 
by  maintenance  of,  see  Municipal 
Corporations,  10. 
34  L.R.A.(N.S.) 


PRIVACY. 

Due  process  in  statute  for  protection 
of,  see  Constitutional  Law,  11,  12. 

Evidence  in  action  for  invasion  of,  see 
Evidence,  49. 

1.  One  is  entitled  to  the  right  of 
privacy  as  to  his  photograph,  and  the  pub- 
lication of  it  without  his  consent,  as  a 
part  of  an  advertisement  for  the  purpose 
of  furthering  the  publisher's  business,  en- 
titles him  to  recover  without  proof  of  spe- 
cial damages.  Foster-Mi Iburn  Co.  v.  Chinn, 
34:  XX37,  120  S.  W.  364,  134  Ky.  424. 

(Annotated) 

2.  That  a  statute  forbidding  the  use  of 
another's  photograph  for  advertising  or 
trade  purposes  creates  a  right  of  action, 
and  imposes  a  liability  unknown  to  the  com- 
mon law,  and  makes  a  formerly  innocent 
act  a  criminal  offense,  does  not  invalidate 
it.  Rhodes  v.  Sperry  k  Hutchinson  Co.  34: 
1x43,  85  N.  E.  1097,  193  N.  Y.  223. 

PRIVILEGE. 

Evidence  on  question  of,  see  Evidence, 
47. 

PRIVILEGED  COMMUNICATIONS. 

See  Evidence,  41. 

PRIZE  CONTEST. 

1.  One  who  attempts  to  earn  a  re- 
ward offered  by  a  newspaper  as  an  adver- 
tising scheme,  for  the  identification  of  a 
described  person,  by  learning  from  his  em- 
ployee his  place  of  residence,  and  then  en- 
tering it  in  disguise,  may  even  though  he 
effecte  the  identification,  be  denied  the  re- 
ward, on  the  ground  of  unfair  dealing. 
Davidson  v.  Times  Printing  Co.  34:  1x64, 
116  Pac.  18,  —  Wash.  — . 

2.  One  who  offers  a  reward  for  the 
identification  of  a  person,  in  connection 
with  an  advertising  scheme,  has  a  right  to 
make  himself  the  sole  judge  of  any  dispute 
arising  over  claims  to  it,  and  provide  that 
his  decision,  made  in  good  faith,  shall  be 
final.  Davidson  v.  Times  Printing  Co. 
34:  XX64,  116  Pac.  18,  —  Wash.  — . 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  2. 

PROBATE. 

Of  wills,  generally,  see  Wills,  2. 

PROCESS. 

See  Writ  and  Procesa. 

PROHIBITION. 

1.  The  writ  of  prohibition  ma^  not 
be  used  for  the  purpose  of  a  proceeding  in 
error  so  as  to  review  the  action  of  the 
lower  court,  when  such  court  has  juris- 
diction of  the  subject-matter  and  of  the 
parties,  so  as  to  correct  an  error  of  such 
trial  court.  State  ex  rel.  West  v.  Huston, 
34:  380,  113  Pac.  190,  27  Okla.  606. 

2.  A  taxpayer  is  not  beneficially  in- 
terested in  the  manner  of  drawing  a  grand 
jury,  so  as  to  be  entitled  to  test  its  legality 
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by  writ  of  prohibition,  under  a  statute  au- 
thorizing the  issuance  of  the  writ  on  ap- 
plication of  a  person  beneficially  interest- 
ed. State  ex  rel.  Hanna  y.  Main,  34:  255, 
113  Pac.  632,  —  Wash.  — ..       (Annotated) 

promise:. 

As  affeqting  limitation  of  action,  see 
Limitation  of  Actions,  6. 

PROPRIETARY  MEDICINES. 

Opinion  as  to  value  of,  see  Evidence, 
36. 

Publication  of  signature  in  connec- 
tion with  testimonial,  see  Evi- 
dence, 49,  54,  55;  Libel  and  Slan- 
der; Trial,  7. 

PROSECUTING  ATTORNEY. 

See  District  and  Prosecuting  Attor- 
neys. 

PROSPECTIVE  LEGISLATION. 

In  general,  see  Statutes,   10. 

PROXIMATE  CAUSE. 

1.  A  statute  giving  a  right  of  action 
for  death  caused  by  negligence  or  wrong- 
ful act  does  not  cover  a  death  due  to  the 
consumption  of  intoxicating  liquors  sold 
in  prohibition  territory,  in  the  absence  of 
anything  to  show  intention  to  injure  de- 
cedent, or  knowledge  or  reasonable  grounds 
of  belief  that  injury  would  follow  the  use 
of  the  liquor,  since'  the  sale  is  not  tho 
proximate  cause  of  the  death.  Britton  v. 
Samuels,  34:  1036,  136  S.  W.  143,  143  Ky. 
129.  (Annotated) 

2.  The  unlawful  failure  of  a  railroad 
company  to  give  a  signal  before  starting 
a  passenger  train  away  from  a  station  is 
not  the  proximate  cause  of  injury  to  a 
trespasser  who  falls  in  attempting  to 
alight  from  the  train  while  it  is  in  motion. 
McElvane  v.  Central  of  Georgia  R.  Co. 
34:  715^  64  So.  489,  —  Ala.  — , 

PUBLIC  CHARITIES. 

See  Charities. 


PUBLIC  CONTRACT. 

See  Contracts,  12. 

PUBLIC  MONEY. 

Method  of  reviewing  action  of  court 
in  suit  to  prevent  disbursement 
of,  see  Appeal  and  Error,  6. 

Injunction  as  to  use  of,  see  Injunc- 
tion, 10. 

A  constitutional  provision  that  the 
credit  of  the  state  shall  never  be  given  or 
loaned  in  aid  of  any  individual  associa- 
tion or  corporation  is  not  contravened  by 
a  statute  requiring  municipalities  to  pen- 
sion firemen.  State  ex  rel.  Haberlan  v. 
Love,  34:  607,  131  N.  W.  196,  —  Neb.  — . 

PUBLIC  POLICY. 

Custom  in  violation  of,  see  Custom. 
34  L.R.A.(N.S.) 


PUBLIC   PROPERTY. 

Exemption  of,  from  taxation,  see 
Taxes,  3. 

PUBLIC  WATERS. 

See  Waters,  1. 

PUNITIVE   DAMAGES. 

See  Damages,  2>10. 

RAILROAD  COMMISSION. 

Necessity  of  consent  of,  to  abandon- 
ment of  station,  see  Carriers,   35. 

Jurisdiction  of  supreme  court  of  ac- 
tion brought  on  application  of, 
see  Courts,  5. 

RAILROADS. 

Liability  for  injuries  caused  by  blast- 
ing, see  Blasting. 
As  caf'riers,  see  Carriers. 
Liability    for    conversion,    see   Trover. 

Injuries  to  persons  on  or  near  track. 

Demurrer  to  complaint  in  action 
against,  see  Pleading,  9. 

1.  The  exercise  of  due  care  does  not 
require  train  men  to  look  under  stationary 
freight  cars  on  a  switch  before  moving 
them,  to  ascertain  whether  someone  is  sit- 
ting on  the  rails.  Hammers  v.  Colorado, 
Southern,  N.  0.  &  P.  R.  Co.  34:  685,  55  So. 
4,  128  La.  648. 

2.  A  railroad  company  owes  no  duty 
to  look  out  for  persons  who  may  possibly 
be  crossing  its  tracks  in  the  night  when  no 
trains  are  due,  and  there  is  no  business  to 
be  transacted  at  its  station,  between  the 
station  building  and  the  village  restau- 
rant and  store  on  the  opposite  side  of  the 
tracks  from  the  station,  at  which  point 
there  is  no  public  crossing.  Bays  v.  Louis- 
ville &  N.  R,  Co.  34:  678,  134  S.  W.  450, 
142  Ky.  400. 

3.  It  is  the  duty  of  a  locomotive  en- 
gineer to  look  out  for  helpless  trespassers 
on  the  track,  so  far  as  may  be  consistent 
with  other  duties  of  his  position,  and^ 
when  he  observes  a  child  ot  irresponsible 
age  on  the  track,  to  take  reasonaole  pre- 
caution for  its  safety.  Dempsey  v.  Nor- 
folk &  W.  R.  Co.  34:  683,  71  S.  E.  284,  ^ 
W.  Va.  — . 

4.  It  is  negligence,  binding  the  rail- 
way company,  for  a  locomotive  engineer^ 
when  his  other  duties  do  not  demand  at- 
tention and  the  situation  permits  a  view, 
to  fail  to  observe  a  child  of  irresponsible 
age  walking  by  the  side  of  the  track  and 
in  dangerous  proximity  thereto,  or,  when 
he  does  observe  it  and  has  distance  in 
which  to  stop,  to  undertake  to  run  a  rapid- 
ly moving  train  by  the  child  in  that  posi- 
tion. Dempsey  v.  Norfolk  &  W.  R.  Co. 
34:  68a,  71  S.  E.  284,  —  W.  Va.  — . 
Accidents  at  crossings. 

Opinion  evidence  as  to  speed,  see  Evi- 
dence, 32. 

SuflTiciencv  of  evidence  to  go  to  jury, 
see  trial,  3,  4. 

5.  A  railroad  company  is  not  bound  to 
station    a    flagman    at  the    crossing  of    a 
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switch  over  a  street  in  a  small  town.    Ham- 
mers V.  Colorado  Southern  N.  0.  &  P.  R. 
Co.  34:  685,  66  So.  4,  128  La.  648. 
Fires. 

Liability    of    railroad    employees    for 

fires,  see  Master  and  Servant,  12, 

13. 

6.  A  railway,  company  which  fails  to 
patrol  its  right  of  way  to  prevent  and  ex- 
tinguish fires,  and  does  not  equip  its  loco- 
motives with  proper  spark  arresters,  is  lia- 
ble for  injury  to  neighboring  property  by 
ft  re  started  on  its  right  of  way  from  sparks 
thrown  out  by  such  engine.  Patry  v. 
Northern  Pacific  R.  Co.  34:  586,  131  N.  W. 
462,  —  Minn.  — , 

Contrlbatory  negligence. 

Evidence  to  show  knowledge  of  engi- 
neer, see  Evidence,  44. 

As  to  last  clear  chance,  see  Negligence 
4,  5,  8. 

Of  employee,  see  Master  and  Servant,  6. 

7.  A  traveler  on  a  highway  who  is  in 
process  of  crossing  a  railroad  right  of  way 
on  which  several  tracks  are  laid  is  not  re- 
leased from  the  duty  of  watchfulness  for 
approaching  trains  by  the  fact  that  he  has 
crossed  a  portion  of  the  tracks  in  safety. 
Bracken  v.  Pennsylvania  R.  Co.  34:  790,  71 
Atl.  926,  222  Pa.  410. 

8.  One  injured  while  attempting  to 
cross  a  railroad  track  with  knowledge  that 
a  train  is  approaching  cannot  hold  the  com- 
pany liable  for  the  injury  beqause  of  its 
failure  to  give  the  crossing  signal.  Illinois 
C.  R.  Co.  V.  Dupree,  34:  645,  128  S.  W.  334, 
138  Ky.  469. 

9.  One  who  drives  a  team  attached  to  a 
lumber  wagon  at  a  trot  as  he  approaches  a 
railroad  crossing,  for  nearly  600  feet,  dur- 
ing all  of  which  time  except  while  he  cov- 
ers a  space  of  60  feet  he  could  have  had  a 
clear  view  of  the  track,  without  once  look- 
ing in  the  direction  from  which  a  train  is 
approaching,  is  guilty  of  negligence  which 
will  prevent  holding  the  railroad  company 
liable  for  injury  due  to  a  collision  at  the 
crossing,  unless  the  railroad  company  mi^ht 
have  avoided  the  injury  after  discovering 
his  peril.  Wilson  v.  Illinois  C.  R.  Co. 
34:  687,  129  N.  W.  340,    Iowa,  — . 

10.  A  brakeman  of  a  freight  train 
standing  on  a  road  crossing  for  a  length  of 
time  not  unusual  has  no  implied  authority 
to  invite  pedestrians  wishing  to  cross  the 
train  to  climb  on  the  drawbars,  or  to  assure 
them  of  the  safety  of  so  doing,  so  as  to  ren- 
der the  company  liable  for  their  injury  by 
the  movement  of  the  train  while  they  are 
making  the  attempt.  Westbrook  v.  Kansas 
City,  M.  &  B.  R.  Co.  34:  469*  64  So.  231,  — 
Ala.  — .  (Annotated) 

11.  A  pedestrian  who  attempts  to  pass 
between  cars  in  a  freight  train  standing  on 
a  street  crossing  by  climbing  over  the  draw- 
heads  is  guilty  of  negligence  which  will 
prevent  his  holding  the  railroad  company 
liable  in  case  he  is  caught  between  the  cars 
and  injured,  if  he  knew  or  ought  to  have 
known  that  the  train  was  being  made  up 
and  was  liable  to  move  at  any  time,  the  en- 
gine being  attached  to  or  near  it,  although 
34  L.R.A.(N.8.) 


the  train  has  blocked  the  crossing  for  an 
unlawful  time.  Curtis  v.  St.  Louis  &  S.  F. 
R.  Co.  34:  466,  131  S.  W.  947,  —  Ark.  — . 

(Annotated) 
12.  That  a  train  was  running  at  exces- 
sive speed  will  not  render  the  railroad  com- 
pany liable  for  injury  to  a  child  at  a  street 
crossing,  which,  with  knowledge  of  the  ap- 
proach of  the  train,  attempts  to  run  across 
the  track  immediately  in  front  of  it.  lUi 
nois  C.  R.  Co.  v.  Dupree,  34:  645,  128  S.  W. 
334,  138  Ky.  469.  (AnnoUted) 

RATES. 

Effect  of  posting  and  filing  of,  see  Car- 
riers, 33. 
For  water,  see  Waters,  16. 

RATIFICATION. 

Of  illegal  contract,  see  Contracts,  8. 

By  guardian  of  incompetent  of  con- 
veyance of  latter's  estate,  see  In- 
competent Persons,  4. 

REAL-ESTATE  BROKERS. 

See  Brokers. 

REAL  PROPERTY. 

Covenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Measure  of  damages  on  contract  relat- 
ing to,  see  IHmages,  11-13. 

Measure  of  damages  for  injury  to,  see 
Damages,  17. 

Easements  in,  see  Easements. 

Escheat  of,  see  Escheat. 

Mortgage  on,  see  Mortgage. 

Records  of  title,  see  Records  and  Re- 
cording Laws. 

REASONABLENESS. 

Of  license  tax,  see  License,  1. 

Of  ordinance,  see  Municipad  Corpora- 
tions, 6,  7. 

Of  conditions  as  to  presentation  of 
claim  against  city,  see  Municipal 
Corporations,  16. 

As  question  for  jury,  see  Trial,  6. 

Of  water  rates,  see  waters,  15. 

RECEIVERS. 

Defenses  in  action  by  receiver  on  note, 
see  Bills  and  Notes,  4. 

Payment  to  corporation  without  no- 
tice of  appointment  01  receiver,  see 
Payment. 

1.  The  appointment  of  a  receiver  for 
a  corporation  carries  title  to  credits  due 
from  nonresidents  of  the  state,  since  the 
situs  of  the  debt  follows  the  residence  of 
the  creditor,  and  therefore  the  debtor  can 
make  no  settlement  with  the  officers  of  the 
corporation  which  will  be  valid  against 
the  claims  of  the  receiver.  Buchanan  v. 
Hicks,  34:  laoo,  136  S.  W.  177,  —  Ark.  — . 

2.  A  receiver  of  a  corporation  cannot 
make  an  agreement  with  its  former  man- 
ager by  which  the  latter  shall  control  cer- 
tain of  the  corporate  business  and  collect 
its  credits,  so  as  to  render  payments  made 
to  the  manager  valid,  and  prevent  a 
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ond  collection  of  the  claims  by  the  receiver. 
Buchanan  v.  Hicks,  34:  xaoo,  136  S.  W.  177, 

—  Ark.  — . 

RBCITALS. 

Conclusiveness  of,  see  Evidence,  24,  66. 

RBOORD. 

On  appeal,  see  Appeal  and  Error,  7-10. 

RECORDS  AXB  RECORDING  LAWS. 

1.  A  purchaser  under  execution  sale 
against  an  heir  is  within  the  protection  of 
a  statute  providing  that  no  unrecorded 
deed  can  take  effect  as  to  a  subsequent 
bona  fide  purchaser  and  encumbrancer  not 
havinff  notice  thereof,  and  therefore  an  un- 
recorded mortgage  from  the  holder  of  an 
unrecorded  deed  from  the  ancestor  is  sub- 
ordinate to  the  rights  of  a  purchaser  under 
execution  against  the  heir,  although  the 
title  in  fact  never  descended  to  the  heir. 
Hallett  V.  Alexander,  34:  328,  114  Pac.  490, 

.50  Colo.  37.  (Annotated) 

2.  Failure  to  record,  or  loss  of,  a  deed, 
will  not  revest  in  the  grantor  title  to  land 
a  deed  to  which  has  been  accepted  by  the 
grantee.  Lake  v.  Weaver  (N.  J.  Err.  &  App.) 
34:  495,  74  Atl.  451,  76  N.  J.  Eq.  280. 

(Annotated) 
REDEMPTION. 

From  tax  sale,  see  Taxes,  0,  7. 

REFERENCE. 

1.  A  referee  does  not  lose  jurisdiction 
to  return  his  report,  by  failing  to  do  so 
within  the  period  prescribed  by  statute,  al- 
though the  statute  makes  express  provision 
as  to  extension  of  time  by  consent  of  par- 

'ties  or  order  of  agent,  and  neither  con- 
sent nor  order  has  been  secured.  Perkins 
V.  Roberts  County,  34:  581,  130  N.  W.  443, 

—  S.  D.  — .  (Annotated) 

2.  The  court  cannot,  in  the  absence  of 
the  evidence,  hold  that  the  finding  of  a 
master  that  an  agent  had  no  right  to  share 
in  the  profits  of  the  management  of  an 
estate  after  he  had  been  relieved  of  the 
management  by  the  owner  was  erroneous. 
Little  V.  Phipps,  34:  1046,  94  N.  E.  260, 
208  Mass.  331. 

RELEASE. 

As  consideration  for  carrier's  contract 
to  issue  passes  for  life,  see  Car- 
riers, 34;  Commerce,  2;  Consti- 
tutional Law,  17. 

Conclusiveness  of  recitals  in,  tee  Evi- 
dence, 56. 

Annual  passes  for  life  in  consideration 
of,  see  Statutes,  10. 

RELEVANCY. 

Of  evidence,  see  Evidence,  44,  45. 

REMAINDERS. 

Acceleration  of,  see  Wills,  3. 

Under  will,  generally,  see  Wills,  3,  4. 

REMOVAL  OF  CAUSES. 

1.  Plaintiff's  announcement  of  readi- 
34  L.R.A.(N.S.) 


ness  to  proceed  to  trial  of  an  action  for 
tort  when  one  of  two  codefendants  is  not 
subject  to  the  jurisdiction  of  the  court, 
so  as  to  be  put  upon  his  defense,  entitles 
the  other  defendant,  who  is  a  nonresident, 
to  remove  the  cause  to  the  Federal  court 
for  trial,  although  the  absent  defendant 
is  a  citizen  of  the  same  state  with  plaintiff. 
Golden  v.  Northern  P.  R.  Co.  34:  11 54,  104 
Pac.  549,  39  Mont.  435. 

2.  The  filing  in  time  of  a  petition  to 
remove  a  cause  from  a  state  to  a  Federal 
court,  which  is  sufficient  on  its  face  to  ef- 
fect a  removal,  does  not  destroy  the  power 
of  the  state  court  to  determine  the  ques- 
tion of  its  own  jurisdiction,  subject  to  re- 
vision by  the  Supreme  Court  of  the  United 
States.  Golden  v.  Northern  P.  R.  Co. 
34:  iiS4f  104  Pac.  549,  39  Mont.  435. 

3.  A  state  supreme  court  to  which  a 
defendant  has  appealed  from  a  judgment 
rendered  against  him  after  the  trial  court 
refused  to  permit  a  removal  of  the  cause 
to  the  Federal  court  will  not  refuse  to  pro- 
ceed with  the  cause  because,  after  the  ap- 
peal was  taken,  the  Federal  court  assumed 
jurisdiction  over  it.  Golden  v.  Northern 
P.  R.  Co.  34:  1 154,  104  Pac  549,  39  Mont. 
435. 

4.  Where  a  suit  commenced  in  a  state 
court  has  been  removed,  on  the  motion  of 
the  defendant,  to  a  United  States  court 
having  concurrent  jurisdiction  of  the  cause 
of  action,  and  has  by  such  court,  on  the 
application  of  plaintiff,  been  dismissed 
without  prejudice  to  plaintiff's  right  to 
bring  a  new  action,  there  is  no  merger  of 
the  cause  of  action,  and  a  new  suit  may 
be  brought  thereon  within  proper  time  in 
any  court  of  competent  jurisdiction  as 
though  no  previous  suit  had  been  brought. 
Baltimore  &  0.  R.  Co.  v.  liarwill,  34:  11959 
93  N.  E.  619,  83  Ohio  St.  108. 

(Annotated) 

5.  Failure  to  present  a  petition  to  re- 
move a  cause  from  a  state  to  a  Federal 
court  when  the  case  proceeded  to  trial  with- 
out subjecting  to  tne  jurisdiction  the  de- 
fendant whose  presence  would  prevent  a 
removal,  and  proceeding  with  the  trial  un- 
til plaintiff  is  forced  to  announce  that  he 
does  not  intend  to  bring  in  the  absent  de- 
fendant, is  a  waiver  of  the  right  to  remove 
the  cause.  Golden  v.  Northern  P.  R.  Co. 
34:  Z154,  104  Pac.  549,  39  Mont.  435. 

RENT. 

Liability  for,  generally,  see   Landlord 

and  Tenant,  1,  3,  7. 
Mortgagee's  right  to,  see  Mortgage,  1. 

REPLEVIN. 

1.  In  executing  a  writ  of  replevin,  a 
sheriff  is  not  authorized  to  seise  the  prop- 
erty in  the  hands  of  a  stranger  claiming 
to  be  the  owner,  but  not  protected  by  the 
replevin  bond,  and  therefore  defendant  does 
not  relieve  himself  from  liability  by  direct- 
ing the  sheriff  to  the  place  where  the  prop- 
erty may  be  found.  Singer  Sewing  Ma- 
chine Co.  V.  Robertson,  34:  887,  127  N.  W. 
866,  87  Neb.  542. 
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2.  Under  a  statute  proTiding  that, 
when  property  has  not  been  taken  under 
a  writ  of  replevin,  the  action  may  pro- 
ceed as  one  for  damages,  a  defendant  may 
be  held  liable  for  the  value  of  the  prop- 
erty, if  transferred  by  him  in  bad  faith, 
though  it  was  not  in  his  possession  or 
under  his  control  when  he  was  sued  nor 
taken  under  the  writ.  Singer  Sewing  Ma- 
chine Co.  V.  Robertson,  34:  887,  127  N.  W. 
866,  87  Neb.  542. 

REPORT. 

Of  referee,  see  Reference. 

RESCISSION. 

Of  sale,  see  Sale,  3. 

RESTAURANTS. 

Statute  forbidding  presence  of  women 
in,  see  Constitutional  Law,  14,  24. 

RETROSPECTIVE  liAWS. 

As  to  when  laws  are  retrospective,  see 
Statutes,   10. 

REVENUE  ACT. 

Validity  of  contract  in  violation  of, 
see  Contracts,  6. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error. 

REVIEW. 

By  means  of  writ  of  prohibition,  see 
Prohibition,  1. 

REVOCATION. 

Of  will,  see  Wills,  1. 

REWARD. 

Interpleader   by   claimants  of   reward, 

see  Interpleader. 
Right  to  jury  on  trial  of  interpleader 

by  claimants  of  reward,  see  Jury. 
In  prize  contest,  see  Prize  Contest. 

The  president  of  a  village  council 
may  earn  a  reward  offered  for  the  arrest 
and  conviction  of  the  perpetrators  of  a 
crime  committed  outside  tne  village  limits, 
since  it  is  no  part  of  his  official  duty  to 
perform  such  service.  Burkee  v.  Matson, 
34:934,  130  N.  W.  1025,  —  Minn.  — . 

(Annotated) 

ROAD  CONTRACTOR. 

Bond  of,   see  Bonds. 

ROBBERY. 

Burden  of  proof  in  prosecution  for, 
see  Evidence,  6. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc.,  3. 

SALE. 

At  auction,  see  Auctions. 

Action  on   note  for  purchase  price  of 

article,  see  Bills  and  Notes,  3. 
Contract  for  sale  of  gaming  business, 

see  Contracts,  9. 
34  L.R.A.(N.S.) 


As  to  what  constitues  fraud,  see  Fraud 
and  Deceit,  2-4. 

Statute  regulating  sales  in  bulk,  see 
Fraudulent   Conveyances. 

Set-oflF  for  breach  of  warranty,  see 
Pleading,  6;  Set-Off  and  Counter- 
claim, 2,  3. 

For  taxes,  see  Taxes,  4,  5. 

Passing  of  title;  delivery. 

1.  The  mailing  of  a  bill  of  lading  with 
an  order  thereon  directing  delivery  of  a 
consignment  of  goods  shipped  by  a  con- 
signor to  himself,  to  a  purchaser  at  the 
point  consigned  to,  does  not  constitute  a 
delivery  of  the  consignment  to  such  pur- 
chaser, at  least  in  the  absence  of  an  agree- 
ment between  the  parties  for  such  a  con- 
structive delivery  or  an  established  cus- 
tom, and  especially  where  the  consignment 
had  been  destroyed  in  part  during  transit, 
thereby  rendering  impossible  a  delivery  by 
such  mode  of  the  specified  quantity.  Back 
V.  Smith,  34:  293,  66  S.  E.  1,  66  W.  Va.  47. 

(Annotated) 
Warranty. 

2.  The  law  implies  a  warranty  in  a 
contract  for  the  sale  of  patented  machines, 
that  they  are  reasonably  adapted  to  the 
purpose  for  which  they  are  made.  Netto- 
graph  Machine  Co.  v.  Brown,  34:  737,  114 
Pac.  1102,  —  Okla.  — . 

(Annotated) 

3.  The  fact  that  one  buying  a  diamond 
examines  it  does  not  prevent  rescission  of 
the  sale  if  it  was  not  of  the  grade  repre- 
sented to  be,  where  the  buyer  was  not  ac- 
quainted with  the  grades  and  values  of 
such  property  and  relied  on  the  represen- 
tations of  the  seller.  Morrow  v.  Bonebrake, 
34:  1147,  115  Pac.  585,  84  Kan.  724. 
Rights  and  remedies  of  parties. 

4.  A  vendor  has  no  right  of  stoppage 
in  transitu  after  his  vendee,  to  whom  he 
has  invoiced  and  billed  his  goods,  has  sur- 
rendered the  bill  of  lading  to  the  railroad 
company  at  the  destination  named  therein, 
has  rebilled  them  to  his  vendee  at  another 
place,  and  they  have  gone  on  to  that  des- 
tination. Re  W.  A.  Paterson  Co.  34: 31, 
186  Fed.  629,  —  C.  C.  A.  — . 

(Annotated) 

SALT. 

Pollution  of  water  by,  see   Waters,  7. 

SCHOOIiS. 

Injunction  against  payment  of  addi- 
tional compensation  to  school  di> 
rectors,  see  Injunction,  10. 

SEAT  OF  GOVERNMENT. 

Enjoining  change  of,  by  officers,  see 
Courts,  2. 

SECRET  PROFITS. 

Of  real  estate  agents,  see  Brokers,  I,  2. 

SEPARATION. 

See  Divorce  and  Separation. 
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SET-OFF  AND  COUNTEROIiAIM. 

Reversible   error   in   exduaion   of   evi- 
dence as  to,  see  Appeal  and  Error, 

28. 
Necessity  of  pleading,  see  Pleading,  6. 

1.  Loss  caused  by  a  minor  to  his  em- 
ployer by  a  wilful  act  in  setting  fire  on  the 
property  of  a  third  person  is  no  defense  in 
an  action  by  the  parent  to  recover  com- 
pensation for  the  minor's  services.  Fanton 
V.   Byrum,  34:  50i,   128  N.  W.  326,  —  S. 

2',  Damages  arising  from  breach  of 
warranty  of  goods  sold  majr  be  set  off  in 
an  action  to  recover  possession  of  them  un- 
der a  purdiase-money  mortgage.  Vallancey 
V.  Hunt,  34:  473,  129  N.  W.  465,  20  N.  D. 

579. 

*  3.  A  purchaser  of  chattels  who  has 
iriven  a  purchase-money  mortgage  thereon 
waives  the  right  to  set  off  damages  for 
breach  of  warranty  against  an  assignee  of 
the  mortgage,  by  inducing  him  to  believe 
at  the  time  he  is  negotiating  for  the  trans- 
fer that  the  obligation  will  be  met  and  that 
there  is  no  defense  to  the  claim.  Vallancey 
V.  Hunt,  34:  473,  129  N.  W.  466,  20  N.  D. 
679. 

SHORTHAND  NOTES. 

Transcript  of,  as  bill  of  exceptions,  see 
Appeal  and  Error,  8,  9. 

SIDEWALKS. 

Obstruction  of,  see  Highways,  2. 

SIGNALS.  ^  .,        ^       . 

Railroad  company's  failure  to  give,  see 

Railroads,  8. 

SIGNATUKE. 

To  writing  required  by  statute  of 
frauds,  see  Contracts,  5. 

Comparison  of  signatures,  see  Evidence, 
21,  35.  ^       ^ 

Publication  of,  in  connection  with  pat- 
ent medicine  testimonial,  see  Libel 
and  Slander;  Trial,  7. 

SILENCE. 

Estoppel  by,  see  Estoppel,  4. 

fi  ■  W  W]  fi 

Of' debt,  see  Garnishment,  3-6;  Re- 
ceivers, 1. 

SLANDER. 

See  Libel  and  Slander. 


SLOT  MACHINES. 

Validity  of  sale  of  machines  kept  for 
purpose  of  gambling,  see  Contracts, 

9.  .       ,  o 

As  gambling  device,  see  Gaming,  1,  2. 

SOCIAL  CLUBS. 

See  Clubs. 

SOFT  DRINKS. 

Prohibiting  sale  of,  see  Constitutional 
Law,  21;   Municipal  Corporations, 
3. 
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SPECIAL   FINDINGS. 

See  Trial,  20. 

SPECIAL  LEGISLATION. 

See  Statutes,  6,  7. 

SPECIAJi  VERDICT. 

See  Trial,  22,  23. 

SPECIFIC   PERFORMANCE. 

1.  To  enable  a  court  of  equity  to  ex- 
clude a  verbal  contract  of  sale  of  land 
from  the  operation  of  the  statute  of  frauds, 
there  must  be  a  collateral  circumstance  con- 
stituting an  independent  equity,  imposing 
an  obligation  in  conscience.  Henderdon  v. 
Henrie,  34:6^8,  71   S.  E.   172,  68  W.  Va. 

662. 

2.  A  court  of  equity  will  not  decree 
specific  performance  of  a  verbal  contract  for 
the  sale  of  real  estate.  Henderson  v.  Hen- 
rie, 34:  6a8,  71  S.  E.  172,  68  W.  Va.  662. 

3.  Mere  breach  of  an  oral  agreement  to 
convey  real  estate  does  not  constitute  such 
an  equity  as  will  justify  a  court  of  equity 
in  taking  jurisdiction  of  a  suit  to  enforce 
the  contract.  Henderson  v.  Henrie,  34:  628, 
71  S.  E.  172,  68  W.  Va.  662. 

SPEED. 

Negligence  of  carrier  as  to,  see  Carriers, 

16. 
Opinion  as  to,  see  Evidence,  29-32. 

STATE. 

Jurisdiction  of  action  in  which  state  is 
interested,  see  Courts,  6,  6. 

STATUTE  OF  FRAUDS. 

In  general,  see  Contracts,  2-5. 

STATUTES. 

Constitutionality  of,  see  Constitutional 

Law. 
Review  of,  by  court,  see  Courts,  4. 
Judicial  notice  as  to  purpose  of,  see 

Evidence,  2. 

Wbo  may  qnestlon  validity. 

1.  An  officer  may  raise  the  question  of 
the  constitutionality  of  a  statute  in  a  man- 
damus proceeding  to  compel  him  to  perform 
a  ministerial  duty  under  it,  when  he  has 
been  advised  by  the  attorney  general  of  the 
state  that  it  is  unconstitutional.  Wiles  v. 
Williams,  34:  1060,  133  S.  W.  1,  232  Mo. 
55^  (Annotated) 

2.  A  savings  bank,  so  far,  at  least,  as 
its  rights  are  involved  in  those  of  its  depos- 
itors, may  raise  the  objection  that  property 
is  taken  without  due  process  of  law  by 
Mass.  Laws  1907,  chap.  340,  providing  that 
deposits  which  have  remained  inactive  and 
unclaimed  for  thirty  years,  where  the  claim- 
ant is  unknown  or  the  depositor  cannot  be 
found,  shall  be  paid  to  the  treasurer  and 
receiver  general,  to  be  held  by  him  as  trus- 
tee for  the  true  owner  or  his  legal  repre- 
sentatives. Provident  Inst,  for  Sav.  v.  Ma- 
lone,  34:  1X29,  65  L.  ed.  899,  31  Sup.  Ct.  Rep. 
661,  221  U.  S.  660. 

3.  One  charged   as  the  operator  of  a 
I  mill  In  the  town  in  which  he  resides,  located 
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upon  a  stream,  with  violating  a  «tatnte 
forbidding  the  casting  of  mill  refuse  into 
the  stream,  cannot  take  advantage  of  the 
fact  that  the  statute  might  be  construed  as 
applicable  to  the  owner  of  a  mill  remote 
from  the  stream,  who  cast  refuse  into  it  in 
no  way  connected  with  his  mill,  and  there- 
by be  unconstitutional,  as  discriminating 
against  him  in  favor  of  others  not  mill  own- 
ers, who  performed  a  similar  act.  State  y. 
HaBkell.  34:  386,  79  Atl.  852,  —  Vt.  — . 
Partial  Invalidity. 

4.  That  the  language  of  an  act  declar-*^ 
ing  vacant  the  offices  of  persons  convicted 
of  violating  the  civil  service  law  is  broad 
enough  to  include  constitutional  offices  with 
which  the  legislature  has  no  power  to  in- 
terfere does  not  invalidate  the  statute  in 
its  entirety.  State  ex  rel.  Buell  v.  Frear, 
34:  480,  131  N.  W.  832,  —  Wis.  —. 
Plurality  of  snbjecta. 

6.  Creating  the  office  of  assistant  prose- 
cuting attorney  and  prescribing  the  man- 
ner of  his  appointment  is  not  so  foreign  to 
prescribing  the  fees  that  shall  be  paid  prose- 
cuting officers  throughout  the  state  that  the 
two  cannot  be  provided  for  by  one  statute, 
under  a  constitutional  provision  that  no  bill 
shall  contain  more  than  one  subject.  Wiles 
V.  Williams,  34:  zo6o,  133  S.  W.  1^  232  Mo. 
06. 

Ix>cal  or  special  legislation. 

Constitutional  equality  of  protection 
and  privileges,  see  Constitutional 
Law,  4>10. 

0.  A  statute  applying  only  to  such  coun- 
ties as  have  a  certain  population  as  deter- 
mined by  a  certain  Feaeral  census  violates 
a  constitutional  provision  against  special 
and  local  laws.  Wiles  v.  Williams,  34: 
X060,  133  S.  W.  1,  232  Mo.  56. 

7.  A  statute  fixing  the  salaries  of  coun- 
ty officials  in  counties  having  a  certain  pop- 
ulation according  to  a  certain  Federal  cen- 
sus violates  a  constitutional  provision  pro- 
hibiting the  passage  of  a  local  law  where  a 
general  one  could  have  been  enacted.  Wiles 
V.  Williams,  34:  1060^  133  S.  W.  1,  232  Mo. 
66. 

Ck>n8trnction. 

8.  The  rule  that  congressional  debatef 
may  not  be  used  as  a  means  to  an  inter- 
pretation of  an  act  of  Congress  is  not  vio- 
lated by  resorting  to  them  to  ascertain  the 
history  of  the  period  when  the  statute  was 
adopted.  Standard  Oil  Co.  v.  United  States, 
34:  834,  55  L.  ed.  619,  31  Sup.  Ct.  Rep.  502, 
221   U.  S.   1. 

9.  TJie  rule  that  courts,  in  construing  a 
statute  adopted  from  another  state,  are 
bound  by  previous  decisions  as  to  its  ef- 
fect, rendered  by  the  court  of  last  resort 
of  that  state,  is  subject  to  this  exception, 
among  others, — ^the  decision  of  the  court  of 
the  other  state  will  not  prevail  over  i^  con- 
trary decision  previously  rendered  by  the 
supreme  court  of  the  adopting  state,  aris- 
ing upon  a  statute  substantially  similar  so 
far  as  relates  to  the  question  involved,  and 
resulting  from  a  different  view  of  some  gen 
eral  principle  of  law  or  public  policy  Sut- 
34  L.R.A.(N.S.) 


ton  V.   Heinale,  34:  238,  115  Pas.  660,  SI 
Kan.  756. 

10.  An  agreement  by  an  interstate  cv- 
rier  to  issue  annual  passes  for  life  in  con- 
sideration of  a  release  of  a  claim  for  dam- 
ages, thouffh  entered  into  prior  to  the  act  of 
June  29,  r9b6,  was  made  unenforceable  by 
the  prohibition  of  §  6  of  that  act,  against 
demanding,  collecting,  or  receiving  *'a  great- 
er or  less  or  different  compensation"  for  tbe 
transportation  of  persons  or  property,  or  for 
any  service  in  connection  therewith,  than 
that  specified  in  the  carrier's  published 
schedule  of  rates.  Louisville  ft  N.  R.  Ca 
v.  Mottley,  34:  671,  65  L.  ed.  297,  31  Sap. 
Ct.  Rep.  265,  219  U.  S.  467. 

STIPULATKD  DAMAGES. 

See  Damages,  14,  15. 

STOP  OYER. 

Passenger's  right  to,  see  Carrien,  21. 

STOPPAGE  IN  TRANSITU. 

See  Sale,  4. 

STREET  RAILWAYS. 

Raising  on  appeal  new  reason  for  ob- 
jecting to  evidence  as  to  franchise 
limitation  of  speed,  see  Appeal  and 
Error,  17. 

As  carriers,  see  Carriers. 

Preaumption  of  negligence,  see  En- 
dence,  13. 

Opinion  as  to  speed  of,  see  Evidence,  31. 

A  motorman  in  charge  of  a  street 
car  is  not  justified  in  assuming  that  one 
driving  a  team  along  the  street  parallel 
with  the  track,  ahead  of  the  ear,  will  not 
attempt  to  cross  the  track  at  a  street  cross- 
ing. Tecklenburg  v.  Everett  R.,  Light  & 
Water  Co.,  34:  784,  109  Pac.  1036,  59  Waah. 
384. 

SUBTERRANEAN  WATERS. 

Pollution  of,  see  Wa.ters,  7,  8. 

SUCCESSION  TAX. 

See  Taxea,  9. 

SUICIDE. 

Of  insured,  see  Insurance,  6,  6L 

SUIT. 

See  Action  or  Suit. 

SUMMONS. 

See  Writ  and  Process. 

SUNDAY. 

Conflict  of  laws  as  to  validity  of  Son- 
day  contract,  see  Conflict  of  LaiH- 

Ratification  of  illegal  contraot,  see  Cos- 
-tracts,  8. 

Estoppel  to  deny  validity  of  Sunday 
contract,  see  Eatoppel,  6. 

SURFACE  WATER. 

Municipal  liability  as  to,  aaa  Monieipv 

Corporations,  14. 
In  general,  sea  Waters,  9-12. 
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SUBPIiUSAGB. 

In  pleading,  see  Pleading,  2. 

SURRENDER.. 

Of  lease,  see  Landlord  and  Tenant,  3. 

SWITCH.     . 

Duty  to  station  flagman  at,  see  Rail- 
rx)ad8,  5. 

TACKING. 

See  Adverse  Possession. 

TAXES. 

Appeal  from  judgment  refusing  to  es- 
tablish lien  for  taxes  paid,  see  Ap- 
peal and  Error,  1. 

License  tax,  see  License. 

1.  Salary  of  an  officer  of  the  Federal 
government  which  has  been  drawn  and  de- 
posited in  bank  is  not  exempt  from  state 
taxation.  Dyer  v.  Melrose,  34:  1215,  83  K. 
E.  6,  197  Mass.  99.  (Annotated) 
Taxation  of  credits. 

2.  The  amount  owing  by  purchaser  to 
seller  under  a  contract  to  sell  real  estate 
for  a  partial  payment  and  a  promise  to  pay 
the  remainder  at  definite  times,  the  title  to 
be  conveyed  when  full  payment  is  made,  is 
a  debt  taxable  as  personal  property  to  the 
seller,  although  the  contract  provides  for 
its  termination  upon  default  in  payment. 
Williams  v.  Board  of  Commissioners,  34: 
laai,  114  Pac.  858,  84  Kan.  608. 

(Annotated) 
Exemptions. 

3.  Land  held  by  a  municipal  corpora- 
tion in  trust  to  devote  the  income  to  the 
maintenance  of  its  parks  is  exempt  from 
taxation.  Burr  v.  Boston,  34:  143,  95  N.  E. 
208,  208  Mass.  537.  (Annotated) 
Sale;  deed;  rights  of  purchasers. 

Purchaser  at  tax  sale  who  also  pur- 
chases outstanding  mortgage  as 
mortgagee  in  possession,  see  Mort- 
gage, 3. 

4.  A  purchaser  at  a  sale  for  taxes  as- 
sessed upon  a  homestead  before  the  govern- 
ment had  parted  with  the  title  is  not  en- 
titled to  reimbursement  for  improvements 
placed  on  the  property  while  he  had  posses- 
sion of  it,  where  the  homesteader  left  the 
country  about  the  time  he  had  acquired  his 
patent,  and  never  had  notice  of  the  pretend- 
ed tax,  or  proceeding  to  sell  the  property 
therefor,  and  was  guilty  of  no  negligence 
or  fraud  by  which  he  estopped  himself  from 
asserting  his  rights.  Parker  v.  Daly,  34: 
545,  114  Pac.  926,  —  Or.  — .     (Annotated) 

6.  The  failure  of  one  who  has  settled  on 
government  land,  to  pav  the  taxes  thereon 
after  he  acquires  title,  is  not  such  acquies- 
cence in  the  possession  of  one  who  purchased 
the  property  for  taxes  assessed  before  the 
title  vested  in  the  homesteader,  as  to  render 
him  liable  to  pay  for  improvements  put  on 
the  property  by  the  latter.  Parker  v.  Daly, 
34:  545,  114  Pac.  926,  —  Or.  — . 
Redemption. 

6.  One  advancing  money  to  redeem  real 
estate  from  tax  sales  is  not  entitled  to  be 
34  L.R.A.(N.S.) 


reimbursed  out  of  a  portion  of  the  estate 
which,  prior  to  the  time  of  redemption,  had- 
passed  into  possession  of  a  bona  fide  pur- 
chaser from  an  heir  of  the  original  owner. 
Hallett  V.  Alexander,  34:  328,  114  Pac.  490, 
50  Ck)lo.  37. 

7.  One  who  having  a  mortgage  lien  on 
an  undivided  interest  in  real  estate  redeems 
the  whole  tract  from  a  tax  sale  when,  by 
statute,  he  might  have  redeemed  only  his 
interest  in  the  property  by  paying  his  pro- 
portionate part  of  the  tax,  cannot  compel 
reimbursement  by  the  owner  of  the  other 
portion  of  the  estate.  Hallett  v.  Alexander, 
34:  328,  114  Pac.  490,  50  Colo.  37. 
Payment. 

8.  One  claiming  a  lien  on  an  undivided 
parcel  of  real  estate  cannot,  after  the  insti- 
tution of  a  suit  to  partition  the  property, 
pay  the  taxes  on  the  whole  lot  and  secure 
reimbursement  from  the  adverse  owner  on 
the  theory  that  he  made  the  expenditure 
in  good  faith  under  a  mistaken  view  of  his 
rights,  since,  knowing  the  facts,  his  rights 
are  determined  by  the  law  which  gave  him 
no  right  to  advance  the  taxes  for  the  other 
party  without  request.  Hallett  v.  Alexan- 
der, 34  :3a8,  114  Pac.  490,  50  Colo.  37. 
Succession  tax. 

9.  A  statute  imposing  a  tax  on  all  es- 
tates passing  from  any  person  who  may  die 
seised  thereof,  either  by  will  or  under  the 
intestate  laws  of  the  state,  does  not  extend 
to  the  statutory  year's  support  of  the 
widow,  or  to  her  dower  interest  in  the  prop- 
erty. Crenshaw  v.  Moore,  34:  1x61,  137  S. 
W.  924,  —  Tenn.  — . 

TAXPAYERS. 

Right  to  writ  of  prohibition,  see  Pro- 
hibition, 2. 

TELEGRAPHS. 

Under  a  statute  providing  that  a 
stipulation  in  a  contract  fixing  the  time 
within  which  notice  of  a  claim  for  dam- 
ages must  be  given  at  less  than  a  specified 
time  shall  be  void,  a  stipulation  in  a  tele- 
graph blank  that  no  action  shall  be  brought 
for  the  company's  negligent  performance  of 
its  undertaking  unless  notice  of  claim  is 
given  in  that  time  after  the  message  is 
filed  for  transmission  is  invalid,  siqce  the 
statute  fixes  the  time  when  the  injury  oc- 
curs, and  the  cause  of  action  arises,  as  the 
beginning  of  the  period  allowed  for  giving 
the  notice.  Taber  v.  Western  U.  Teleg.  (^. 
34:  185,  137  S.  W.  106,  —  Tex.  — . 

( Annotated ) 

TEUBPHONES. 

Sufficiency  of  presentment  of  note  by 
telephone,  see  Bills  and  Notes,  2. 

THEATERS. 

Requiring  attendance  of  firemen  at,  at 
all  performances,  see  Municipal 
Corporations,  4,  6. 

THREATS. 

Evidence  of,  see  Evidenee,  48. 
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TICKET  AGKNT. 

Powers  of,  see  Carriers,  1,  2. 

TICKETS. 

For  passenger,  see  Carriers,  21. 

TIMBER. 

Notice  of  desire  for  extension,  and 
tender  of  interest  are  necessary  before  ex- 
piration of  the  time  specified  in  a  deed  of 
standing  timber  to  be  removed  within  a 
specified  time,  which  provides  that,  in  the 
event  the  grantee  does  not  get  it  all  off  in 
time,  he  shall  have  one  year's  time  in  which 
to  remove  the  same  by  paying  interest  on 
the  purchase  money.  Bateman  v.  Kramer 
Lumber  Co.  34:  615,  70  S.  E.  474,  154  N. 
C.  248.  (Annotated.) 

TIME. 

For  argument  of  motion  for  new  trial, 
see  Appeal  and  Error,  21. 

Opinion  evidence  as  to,  see  Evidence,  33. 

For  dissolution  of  illegal  holding  com- 
pany, see  Judgment,  1. 

For  presentation  of  claim  against  city, 
see  Municipal  Corporations,  15,  16. 

For  report  of  referee,  see  Reference,  1. 

For  removal  of  cause,  see  Removal  of 
Causes,  5. 

For  presenting  claim  against  telegraph 
company,  see  Telegraphs. 

Extension  of  time  for  removal  of  tim- 
ber, see  Timber. 

Question  for  jury  as  to  reasonableness, 
see  Trial,  6. 

TITIiE. 

Estoppel  by  admissions  as  to,  see  Estop- 
pel, 3. 

TOOLS. 

As  baggage,  see  Carriers,  22. 

TORTS. 

Whether  action  is  on  contract  or  in 
tort,  see  Action  or  Suit,  1,  2. 

In  a  civil  action  in  which  the  de- 
fendant answers  by  a  general  denial,  and 
verifies  his  answer,  but  asks  no  affirmative 
relief,  and  judgment  is  finally  rendered 
against  him  in  the  action,  he  is  not  re- 
sponsible in  another  action  for  damages  for 
expenses  incurred  in  obtaining  proof  to  sus- 
tain the  allegations  of  the  petition,  although 
the  defendant  knew  at  the  time  he  answered 
that  the  allegations  were  true,  and  that  his 
verified  denial  would  involve  the  plaintiff 
in  considerable  expense  to  establish  the 
truth  thereof.  Baxter  v.  Brown,  34:  xoa6| 
111  Pac.  430,  83  Kan.  302.  (Annotated) 

TRADENAMES. 

Injunction  to  protect,  see  Injunction,  11. 

TRADING  STAMPS. 

License  tax  on  business  of,  see  License, 
2. 

TRANSFER. 

Of  bills  of  lading,  see  Bills  of  Lading. 
Of  cause,  see  Removal  of  Causes. 
84  L.R.A.(N.S.) 


TRANSFER  TAX. 

See  Taxes,  9. 

TRANSITORT  ACTIONS. 

See  Venue. 

TRESPASS. 

In  casting  debris  on  premises  by  blast- 
ing, see  Blasting. 

Conclusiveness  of  judgment  in  action 
for,  on  right  to  easement,  see  Judg- 
ment, 3. 

TRESPASSER. 

Assault  on,  by  carrier's  agent,  see  Car- 
riers, 5. 

Duty  of  carrier  as  to,  see  Carriers,  13- 
16,  19. 

Presumption  of  agent's  authority  to 
eject   from    house,    see   Evidence,    9. 

Murder  of,  see  Homicide. 

On  train,  proximate  cause  of  injury 
to,  see  Proximate  Cause,  2. 

Injury  to,  on  railroad  track,  see  Rail- 
roads, 3,  4. 

TRIAL. 

Prejudicial  error  in  pennitting  jury  to 
take  exhibit  to  jury  room,  see  Ap- 
peal and  Error,  37. 

Place  of,  see  Venue. 

Reception  of  evidence. 

Prejudicial  error  as  to,  see  Appeal  and 

Error,  38. 
Review  of  action  of  court  in  striking 

out  evidence,  see  Appeal  and  Error, 

14. 

1.  The  court  may  properly  restrict  evi- 
dence offered  in  a  homicide  case  to  show  in- 
sanity to  that  issue,  if  it  is  not  admissible 
on  the  general  question  of  guilt  vel  non. 
Howard  v.  State,  34:  990,  55  So.  256,  —  Ala. 

■ 

Statements  and  arguments  of  <sonnaeI. 

2.  Failure  of  an  accused  to  produce 
witnesses  cannot  be  made  the  subject  of 
unfavorable  comment  by  the  prosecuting  at- 
torney, if  they  were  equally  available  to  the 
state.  Brown  v.  State,  34:  811,  54  So.  905, 
—  Miss.  — ^.  (Annotated) 
Sufficiency  of  evidence  to  go  to  jnry. 

Taking  case  from  jury,  see  infra,  16. 

3.  Testimony  by  one  put  off  a  train, 
that  the  person  who  did  the  act  was  the 
rear  brakeman,  who  carried  a  light  vid 
stick,  and  identification  of  the  person  ac- 
knowledged by  the  railroad  company  to 
have  been  such  brakeman,  and  to  have  car- 
ried sueh  articles  at  the  time  in  question, 
as  the  one  responsible  for  the  injury,  is 
sufficient  to  carry  to  the  jury  the  question 
whether  or  not  he  did  the  act,  as  against 
testimony  of  the  traincrew  thai^  he  was,  at 
the  time  alleged,  at  another  point  on  the 
train,  and  did  not  put  plaintiff  off.  Golden 
V.  Northern  P.  R.  Co.  34:  Z154, 104  Pac.  549, 
39  Mont.  435. 

•  4.  Although  a  child  injured  at  a  rail- 
road crossing  was  too  young  to  be  guilty 
of  negligence,  and  the  railroad  company 
was  negligent  in  the  excessive  speed  of  the 
train,  and  in  failing  to  give  crossing  signals. 
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the  child  is  not  entitled  to  have  a  suit  for 
the  injuries  submitted  to  the  jury  unless 
it  shows  that  the  negligence  of  the  railroad 
company  was  the  proximate  cause  of  the 
injury.  Illinois  C.  R.  Co.  v.  Dupree,  34: 
645,  128  8.  W.  334,  138  Ky.  469. 
Questions  of  law  and  fact. 

6.  Whether  or  not  soreness  and  stiff- 
ness of  a  passenger  who  is  compelled  to 
walk  6  miles,  by  being  wrongfully  ejected 
from  a  train  while  on  his  way  home  from 
participation  in  a  ball  game,  was  due  to 
the  walk  or  the  game,  is  a  question  for  the 
jury.  Light  y.  Detroit  &  M.  R.  Co.  34:  aSa, 
130  N.  W.   1124,  -—  Mich.  — . 

6.  The  question  of  what  shall  suffice  to 
constitute  the  reasonable  period  of  time  to 
iTirhich  a  storekeeper  is  entitled,  to  make 
proper  inspection  of  his  floors  and  stairways 
in  order  to  discover  and  remedy  dangerous 
defects  in  them,  before  he  is  chargeable  with 
responsibility  for  accidents  resulting  in 
injury  to  customers,  is  one  which  in  cases 
where  the  facts  are  undisputed,  and  differ- 
ent inferences  cannot  reasonably  be  drawn 
from  the  same  facts,  is  for  the  court,  and 
not  for  the  jury,  to  determine.  Schnatterer 
V.  Bamberger  (N.  J.  Err.  &  App.)  34:  10771 
7»  Atl.  324,  —  N.  J.  — . 

7.  How  far  the  unauthorized  publication 
of   one's   signature   in   connection   with   a 

§atent  medicine  testimonial  subjects  him  to 
isgrace,  ridicule,  or  contempt,  or  makes 
him  odious,  so  as  to  be  libelous,  is  a  ques- 
tion for  the  jury.  Foster-Milburn  Co.  v. 
Chinn,  34:  1137,  120  S.  W.  364,  134  Ky.  424. 

8.  The  court  cannot  decide  as  matter  of 
law  that  a  railroad  company  was  not  negli- 
gent in  failing  to  forward  stock  from  a  yard 
where  it  had  been  unloaded  for  rest  before 
the  customary  time  for  forwarding  ship- 
ments arriving  on  the  train  which  brought 
it,  where  it  had  already  been  delayed  en 
route,  an  earlier  train  might  have  carried 
it,  and  a  congestion  of  business  was  antici- 
pated which  might  interfere  with  the  move- 
ment of  the  train  which  would  ordinarily 
have  carried  it.  Daoust  v.  Chicago,  R.  I.  & 
P.  R.  Co.  34:  637,  128  N.  W.  1106,  149  Iowa, 
650. 

0.  Whether  or  not  those  in  charge  of 
stock  were  negligent  in  refusing  to  permit 
it  to  be  unloaded  for  fest  at  a  certain  place 
when  it  had  been  in  the  car  only  about  five 
hours,  without  any  knowledge  of  possible 
delays  which  would  prevent  its  reaching 
destination  without  unloading,  and  whether 
such  negligence  contributed  to  its  being  held 
at  the  next  resting  place,  so  tliat  it  was 
caught  in  a  flood,  are  questions  for  the 
jury  in  an  action  to  hold  the  carrier  lia- 
ble for  the  loss.  Daoust  v.  Chicago,  R.  I. 
&  P.  R.  Co.  34:  637,  128  N.  W.  1108,  149 
Iowa,  650. 

10.  The  issue  of  the  unfitness  of  an  em- 
ployee should  be  submitted  to  the  jury 
where  the  evidence  shows  that  he  had  a  bad 
reputation  among  his  coemployces  for  the 
whole  time  of  his  employment,  although 
such  time  may  have  been  short,  and  that 
the  boss  charged  with  the  duty  of  employ- 
ing and  discharging  him  was  almost  oon- 
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stantly  associated  with  the  men.  Missouri, 
K.  &  T.  R,  Co.  V.  Day,  34:  ixx,  136  S.  W. 
435,  —  Tex.  — . 

11.  The  jury  must  determine  whether  or 
not  providing  a  chute  beginning  18  feet 
from  the  ground  and  descending  at  an  angle 
of  36  or  40  degrees  as  the  only  exit  from 
a  building  of  a  concessioner  in  an  amuse- 
ment park  is  such  negligence  as  to  render 
the  owner  of  the  park,  who  receives  a 
percentage  of  the  receipts  of  the  building 
as  compensation  for  the  concession,  liable 
for  an  mjurv  caused  by  its  use.  Stickel  v. 
Riverview  Sharpshooters'  Park  Co.  34:  659^ 
95  N.  E.  445,  250  111.  452. 

12.  Whether  or  not  a  corporation  main- 
taining dangerous  electric  wires  across  a 
vacant  city  lot  was  negligent  in  failing  to 
inspect  and  repair  the  insulation  thereon, 
so  that  they  became  dangerous  to  persons 
wno  might  reasonablv  be  apprehended  as 
likely  to  come  near  them  in  case  of  an  at- 
tempt to  improve  the  lot,  so  as  to  be  liable 
for  causing  the  death  of  sucn  a  person,  is 
for  the  jury.  Braun  v.  Buffalo  General 
Electric  Co.  34:  1089,  94  N.  E.  206,  200  K. 
Y.  484. 

13.  The  jury  must  determine  the  ques- 
tion of  the  contributory  negligence  of  a  car- 
penter who,  in  working  on  a  building,  takes 
nold  of  wires  strung  through  the  space 
which  the  building  is  to  occupy,  for  the  pur- 
pose of  passing  them,  and  is  killed  by  an 
electric  shock,  where  he  is  not  shown  to 
have  had  knowledge  that  they  were  danger- 
ous or  improperly  insulated.  Braun  v. 
Buffalo  General  Electric  Co.  34:  Z089,  94  N. 
E.  206,  200  N.  Y.  484. 

14.  In  cases  where  the  scope  of  authority 
of  a  servant  or  agent  depends  upon  disputed 
matters  of  fact,  the  extent  of  such  authority 
is  ordinarily  a  question  for  the  jury. 
Dierkes  v.  Hauxhurst  Land  Co.  (N.  J.  Err. 
&  App.)  34:  693,  79  Atl.  361,  80  N.  J.  L. 
369. 

15.  Whether  or  not  a  cemetery  is  a 
nuisance  is  a  question  of  fact,  to  be  deter- 
mined by  the  circumstances  of  each  case. 
Nelson  v.  Swedish  £.  L.  Cemetery  Asao.  34: 
565, 126  N.  W.  723,  111  Minn.  149. 
Taking  case  from  jury. 

What  reviewable  upon  review  of  refusal 
to  direct  verdict,  see  Appeal  and 
Error,  13. 

16.  In  considering  a  demurrer  to  evi- 
dence, a  proper  test  is  whether  the  evidence 
would  sustain  a  verdict  for  the  party  as 
to  whose  evidence  the  demurrer  is  entered, 
if  one  was  returned  by  the  jury  and  there 
was  a  motion  to  set  it  aside;  if  a  verdict 
against  the  demurrant  could  not  properly 
be  set  aside,  there  should  be  a  judgment 
against  him.  Dompsey  v.  Norfolk  ft  W.  R. 
Co.  34:  68a,  71  S.  E.  284,  —  W.  Va.  — . 
Instructions. 

Sufficiency    of   objection   or   exception, 

•   see  Appeal  and  Error,  11. 
Prejudicial  error  as  to,  see  Appeal  and 

Error,  30-34. 
New  trial  for  error  in  instructions,  see 
Appeal  and  Error,  43. 

17.  An  instruction  in  an  action  to  hold 
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a  railroad  company  liable  for  stock  lost 
through  delay  in  transportation,  to  the  ef- 
fect that  it  would  not  be  liable  for  failure 
to  forward  the  same  from  a  place  where  it 
was  unloaded  for  food  and  rest  earli^  than 
customary,  is  properly  refused,  where  it  had 
already  been  delayed  en  route,  and  the 
schedule  was  so  disturbed  that  it  might 
have  been  given  proper  rest  and  still  gone 
forward  earlier  than  it  customarily  would 
under  ordinary  circumstances.  Daoust  v. 
Chicago,  R.  I.  &  P.  R.  Co.  34:  637,  128  N.  W. 
1106,  149  Iowa,  650. 

18.  Where  insanity  is  an  afRrmative  de- 
fense, one  accused  of  crime  is  not  entitled 
to  the  general  affirmative  charge,  although 
the  sti^  offers  no  evidence  to  meet  evi- 
dence offered  by  him  tending  to  show  in- 
sanity, where  the  evidence  tending  to  show 
insanity  is  not  so  conclusive  that  reason- 
able men  could  not  differ  as  to  the  con- 
clusion to  be  drawn  from  it.  Howard  v. 
State,  34:  990,  56  So.  255,  —  Ala.  — . 

19.  In  ruling  upon  requests  with  respect 
to  the  validity  of  an  alleged  oral  promise 
to  give  additional  compensation  for  the  per- 
formance of  a  written  contract  with  a  rail- 
road company,  the  court  cannot  assume  the 
validity  of  the  written  contract  where  it 
was  made  by  an  agent  of  the  railroad  com- 
pany who  was,  according  to  the  uncontra- 
dicted evidence  in  the  case,  without  author- 
ity to  execute  it.  Parrot  v.  Mexican  C.  R. 
Co.  34:  261,  93  N.  £.  590,  207  Mass.  184. 
Findings  by  court. 

20.  A  finding  upon  the  existence  of  a 
special  limited-liability  contract  is  unneces- 
sary in  an  action  to  hold  a  carrier  liable  for 
loss  of  baggage,  where  the  court  has  found 
that  the  loss  was  due  to  the  carrier's  negli- 
gence, which  renders  the  existence  of  the 
contract  immaterial.  Wells  v.  Great  North- 
em  R.  Co.  34:  818,  114  Pac  92,  —  Or.  — 
Verdict  or  findings  of  Jury. 

Prejudicial  error  in  permitting  jury  to 
take  exhibit  to  jury  room  and  ex- 

giriment  with  it,  iee  Appeal  and 
rror,  37. 
Findings  of  referee,  see  Reference,  2. 
Verdict  in  replevin,  see  Replevin,  2. 

21.  A  general  verdict  for  plaintiff  im- 
ports a  finding  in  his  favor  upon  all  the 
issues  in  the  case  which  are  not  inconsist- 
ent with  the  special  findings  returned  by 
the  jury.  Morrow  v.  Bonebrake,  34:  1147, 
115  Pac.  585,  84  Kan.  724. 

22.  Where  a  question  of  inconsistency 
arises  between  findings  made  in  answer  to 
special  questions  and  a  general  verdict, 
nothing  will  be  presumed  in  aid  of  special 
findings,  while  every  reasonable  presump- 
tion will  be  indulged  in  favor  of  the  gen- 
eral verdict.  Morrow  v.  Bonebrake,  34: 
IZ47,  115  Pac.  585,  84  Kan.  724. 

23.  Where  the  special  findings  do  not 
embrace  and  cover  all  the  issues  in  the  case, 
and  those  returned  are  not  necessarily  in- 
consistent with  the  general  verdict,  the  fact 
that  the  incomplete  findings  are  adverse  to 
the  successful  party  will  not  prevent  a 
judgment  in  his  favor  if  the  issues  and  facts 
included  in  the  general  verdict,  and  upon 
34  L.R.A.(N.S.) 


which  no  special  findings  are  made,  are 
sufficient  to  warrant  a  recovery.  Morrow  v. 
Bonebrake,  34:  1x47,  115  Pac.  585,  84  Kan. 
724. 

TROVSR. 

Venue  of  action,  see  Venue,  !• 

A  railroad  company  which,  in  pre- 
paring its  right  of  way,  removes  the  lateral 
support  to  land  of  an  adjoining  proprietor, 
so  that  a  portion  of  it  slips  onto  its  right 
of  way,  is  liable  for  the  value  of  the  soil  in 
case  it  converts  it  to  its  own  use.  Lang- 
horne  r.  Turman,  34:  axi,  133  8.  W.  1008, 
141  Ky.  809. 

TRUSTCa:  PROCESS. 

See  Garnishment. 

TRUSTS. 

Charitable  trust,  see  Charities,  1. 
Statute  as  to  turning  over  unclaimed 
savings  bank  deposits  to  receiver 
general  as  trustee  for  true  owner, 
^  see  Constitutional  Law,  9, 15  26. 

L  Requiring  turning  over  of  nnclaimed 
deposits  to  receiver  general  to  be 
held  by  him  as  trustee  for  true 
owner,  see  Statutes,  2. 

UNFAIR  COMPETITION. 

Injunction  against,  see  Injunction^  11. 

USE  PLAINTIFF. 

Omission  of  name  of,  in  amended  com- 
plaint as  ground  for  continuance, 
see  Continuance  and  Adjournment. 

VENDOR  AND  PURCHASER. 

Assignment  of  contract  to  convey  real 
estate,  see  Assignment,  2,  3. 

Oral  contract  for  purchase  of  land,  see 
Contracts,  2-5. 

Covenants  between,  see  Covenants  and 
Conditions. 

Stipulation  in  contract  for  exchange  of 
land  as  liquidated  damages,  see 
Damages,  14. 

Right  of  grantee  to  require  widow^s 
dower  to  be  assigned  out  of  hus- 
band's remaining  land,  see  Dower, 
3. 

As  to  what  constitutes  fraud,  see  Fraud 
and  Deceit,  1. 

Guardian's  power  to  ratify  conveyance 
of  incompetent's  estate,  see  Incom- 
petent Persons,  4. 

Effect  of  failure  to  record  or  loss  of 
deed  on  grantor's  title,  see  Records 
and  Recording  Laws,  2. 

Specific  performance  of  contract,  see 
Specific  Performance. 

Taxation  of  amount  owing  by  purchaser 
to  seller,  see  Taxes,  2. 

Sale  for  Taxes,  see  Taxes,  4.  5. 

VENUE. 

Judicial  notice  as  to,  see  Evidence,  1. 

1.  An  action  for  conversion  of  trees  cut 
from  land  is  transitory,  and  may  be  brought 
in  one  state  although  the  land  is  located 
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and  the  conversion  takes  place  in  another. 
Hodges  V.  Hunter  Co.  34:  994,  54  So.  811,  — 
Fla.  — .  (Annotated) 

2.  The  maintenance  by  an  ocean  steam- 
ship company  of  an  agent  for  the  sale  of 
its  tickets  in  an  inland  city  subjects  it  to 
8uit  on  a  contract  .made  by  aim  in  the  place 
where  his  office  is  located,  under  a  statute 
providing  that  when  a  corporation  has  an 
agency  in  any  county  for  the  transaction  of 
business,  an  action  growing  out  of  or  con- 
nected with  the  business  of  that  agency 
may  be  brought  in  the  county  where  the 
agency  is  located.  Zabron  v.  Cunard  S.  S. 
Co.  34:  751,  131  N.  W.  18,  —  Iowa,  — . 

VERDICT. 

See  Trial,  21,  23. 

VIEW. 

Prejudicial  error  in  permitting,  see 
Appeal  and  Error,  36. 

VOLUNTEERS. 

Liability  of  volunteer  transferring  li- 
quor to  buyer's  residence,  see  In- 
toxicating Liquors,  1. 

WAIVER. 

Of  objection  to  pleading,  see  Appeal  and 

Error,  19. 
By  appearance,  see  Appearance,  2. 
Of    condition    as    to    presentation    of 

claims  against  city,  see  Municipal 

Corporations,  15. 
Of  right  to  remove  cause,  see  Removal 

of  Causes,  5. 

WARRANTY. 

In  insurance' policy,  see  Insurance. 

By  landlord,  see  Landlord  and  Tenant, 

4. 
On  sale  of  personalty,  see  Sale,  2,  3. 

WATCHMAN. 

Provision  as  to,  in  insurance  policy,  see 
Insurance,  3. 

WATERS. 

What  are  public  or  navigable. 

1.  Waters  which  are  common  pass  ways 
for  fish  are,  for  this  purpose,  of  a  public 
character,  and  subject  to  legislative  con- 
trol as  against  the  right  of  the  riparian 
owner  to  obstruct  or  pollute  them.  State  v. 
Haskell,  34:  a86,  79  Atl.  852,  —  Vt.  — . 

(Annotated) 
Rights  of  navigation. 

2.  The  owner  of  a  Crown  grant  of  land 
under  tidal  water  holds  subject  to  the  right 
of  the  Federal  government  to  deepen  the 
water  for  purposes  of  navigation,  where  the 
navigation  rights  were  not  mentioned  in 
the  grant;  and  he  is  therefore  not  entitled 
to  compensation,  although  the  improvement 
destroys  his  oyster  beds.  Lewis  Blue  Point 
Oyster  Cultivation  Co.  v.  Briggs,  34:  ix)84, 
91  N.  E.  846,  198  N.  Y.  287.  (Annotated) 
Pollution. 

Constitutionality  of  statute  as  to  pollu- 
tion, see  Constitutional  Law,  6. 
Due  process  in  statute  forbidding  pol- 
lution, see  Constitutional  Law,  19. 
34  L.R.A,(N.S.) 


Protection  of  stream  from  pollution  in 
exercise  of  police  power,  see  Con- 
stitutional Law,  22,  23. 

Beview  by  courts  of  statute  as  to,  see 
Courts,  4. 

Judicial  notice  as  to  purpose  of  statute 
prohibiting  pollution,  see  £vi- 
aence,  2. 

Injunction  against,  see  Injunction,  7. 

Who  may  question  constitutionality  of 
statute  forbidding  pollution^  see 
Statutes,  3. 

See  also  supra,  1. 

3.  If  the  provisions  of  the  statute  con- 
cerning the  posting  of  notices  ifor  bidding 
the  use  of  ponds  from  which  municipal 
water  supplies  are  taken  are  complied  with, 
one  making  a  forbidden  us^  cannot  avoid 
prosecution  because  he  did  not  in  fact 
know  that  the  pond  was  posted.  State  r. 
Morse,  34:  190,  80  Atl.  189,  —  Vt.  — . 

4.  A  recommendation  by  a  state  board 
of  health  that,  pending  the  construction 
of  a  filtration  plant  for  a  city  water  sup- 
ply, certain  rules  should  be  adopted,  inter 
alia,  that  no  bathing  should  be  permitted 
in  the  pond  from  which  the  supply  was 
taken,  continues  in  force,  so  far  as  persons 
using  the  pond  for  that  purpose  are  con- 
cerned, until  the  plant  is  constructed,  al- 
though several  years  elapse  without  the 
taking  of  any  steps  to  construct  such  plant. 
State  V.  Morse,  34:  190,  80  Atl.  189,  —  Vt. 

5.  One  polluting  a  municipal  water  sup- 
ply contrary  to  the  rules  of  the  state  board 
of  health  cannot  avoid  liability  because  the 
board  has  not  undertaken  to  interfere  with 
other  sources  of  pollution  which  are  more 
serious  than  the  act  performed  by  him. 
State  v.  Morse,  34:  190,  80  Atl.  189,  —  Vt. 

« 

6.  A  board  of  health  may  delegate  the 
posting  of  notices  forbidding  the  pollution 
of  municipal  water  supplies,  although  the 
statute  provides  that  the  board  may  erect 
such  notices.  State  v.  Morse,  34:  190,  80 
Atl.189,  —  Vt,  — . 

7.  Proof  that  a  salt  mining  company 
deposited  a  large  quantity  of  refuse  salt 
upon  its  land  in  such  manner  that,  by 
the  action  of  the  rain  upon  it,  the  water 
underlying  an  adjacent  tract  was  impreg- 
nated with  sale  through  percolation,  so  aa 
to  render  it  unfit  for  use  and  harmful  to 
vegetation,  establishes  a  legal  wrong  against 
the  owner  of  such  tract.  Gil  more  v.  Royal 
Salt  Co.  34:  48,  115  Pac.  641,  84  Kan.  729. 

(Annotated) 

8.  One  has  no  right  to  accumulate  up- 
on his  own  land  refuse  matter  of  any  sort, 
whether  in  itself  offensive  or  not,  by  which 
the  water  underlying  the  land  of  a  neighbor, 
and  feeding  springs  thereon,  is  so  affected 
through  percolation  as  to  be  unfitted  for  its 
ordinary  use  or  harmful  to  vegetation.  Gil- 
more  V.  Roval  Salt  Co.  34:  48,  115  Pac.  541, 
S4  Kan.  729. 

Surface  waters. 

Injunction  against  interference  with 
flow  of  surface  waters,  see  Injunc- 
tion, 0. 
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Municipal  liability  as  to,  eee  Municipal 
Corporations,  14. 

9.  Every  interference  by  one  landown- 
er with  the  natural  drainage,  to  the  injury 
of  the  land  of  another,  is  unreasonable  if 
not  made  by  the  former  in  the  reasonable 
use  of  his  own  property.  Flesner  v.  Stein- 
bruck,  34:  X055,   130  N.  W.   1040,  —  Neb. 

10.  A  lower  proprietor  has  no  lawful 
cause  of  complaint  because  the  upper  pro- 
prietor in  the  exercise  of  good  husbandry, 
by  the  use  of  ditches,  changes  the  course  of 
drainage  upon  his  own  premises,  but  per- 
mits the  water  to  flow  without  an  appre- 
ciable increase  in  volume  upon  the  servient 
estate  in  a  natural  drain,  where  it  would 
have  appeared  if  the  ditches  had  not  been 
coii^tructed.  FJeener  v.  Steinbruck,  34:- 
1055,  130  N.  W.  1040,  —  Neb.  — . 

11.  It  is  not  a  reasonable  use  of  one's 
property  to  construct  a  dike  across  a  nat- 
ural drain  upon  farm  lands,  for  the  sole 
purpose  of  preventing  the  flow  of  unpol- 
luted water  from  a  neighbor's  land  in  the 
natural  course  of  drainage,  where  such  flow 
had  theretofore  at  all  times  been  unin- 
terrupted. Flesner  v.  Steinbruk,  34:  X055, 
130  N.  W.  1040,  —  Neb.  — . 

12.  If  an  upper  proprietor  in  the  in- 
terest of  good  liusbandry,  nnd  without  neg- 
licence,  collects  in  a  ditch  surface  water 
which  formerly  spread  over  his  premises, 
and  accelerates  its  flow  in  the  natural 
course  of  drainage  through  a  natural  drain 
onto  the  lands  of  his  iieighbor,  he  is  not 
liable  therefor.  Flesner  v.  Steinbruck, 
34:  IOS5,  130  N.  W.  1040,  —  Neb.  — . 
Pabllc  water  supply. 

Protection  of  public  water  supply  from 
pollution,  see  supra,  3-0. 

Due  process  of  law  in  statute  for  pro- 
tection of  public  water  supply,  see 
Ck>nstitutional  Law,  19. 

Protection  of  source  of  water  supply 
in  exercise  of  police  power,  see 
Constitutional  Law,  23. 

Termination  by  city  of  contract  to  fur- 
nish water,  see  Municipal  Corpora- 
tions, 8. 

13.  If  a  water  company,  after  the  mu- 
nicipality has  been  found  to  be  unable  to 
comply  with  that  portion  of  its  agreement 
in  a  contract  for  a  municipal  water  sup' 
ply  which  requires  it  to  pay  hydrant  ren- 
tals, proceeds  with  the  performance  of  its 
agreement  to  furnish  water  to  the  inhabi- 
tants of  the  municipality,  it  will  not  be 
permitted  subsequently,  when  it  becomes 
convenient  for  it  to  do  so,  to  avoid  its  duty 
to  continue  such  service,  on  the  ground 
that  the  contract  is  indivisible,  and  that  it 
is  absolved  from  performance  by  the  city's 
default.  State  ex  rel.  South  Bend  v.  Moun- 
tain Spring  Co.  34:  196,  105  Pac.  243,  56 
Wash.  176.  (Annotated) 

14.  Authority  granted  to  a  municipal 
corporation  to  operate  a  waterworks  sys- 
tem does  not  impose  upon  it  the  duties  of 
a  public-service  corporation  with  respect  to 
nonresidents  to  whom  it  contracts  to  fur- 
34  L.R.A.(N.S.) 


nish  water.     Childs  r.   Columbia,  34:  54a, 
70  S.  £.  296,  87  S.  C.  666.  (Annotated) 

16.  Statutory  authority  to  a  municipal 
corporation  to  contract  to  sell  water  to 
nonresidents  upon  such  rates  and  charges 
as  may  be  fixed  by  the  contract,  when,  in 
the  judgment  of  the  council,  it  is  for  the 
best  interests  of  the  city  so  to  do,  does  not 
preclude  it  from  charging  more  than  rea- 
sonable rates.  Childs  v.  Columbia,  34:  542, 
70  S.  E.  296,  87  S.  C.  660. 

WATE31  SUPPLY. 

See  Waters,  13-16. 

WAY.  / 

See  Easements. 

WEAPONS. 

Right  to  carry,  see  Carrying  Weapons. 

WHARVES. 

Right  to  compensation  for  interferaiiee 
with,  see  Eminent  Domain. 

WIDOW. 

Inheritance  tax  on  statutory  year  sup- 
port, see  Taxes,  9. 

WILLS. 

Right  of  devisees  to  complain  of  meth- 
od of  assigning  widow's  dower,  see 
Dower,  2. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and 
Administrators. 

Right  to  devise  homestead,  see  Home- 
stead. 

Tax  on  gifts  by,  see  Taxes,  9. 

Revocation. 

1.  A  woman's  will  is  not  revoked  by 
her  marriage  where  she  has  been  freed  by 
statute  from  her  common- law  disabilities 
and  empowered  to  make  a  will,  although 
the  statute  also  provides  that  under  cer- 
tain conditions  her  husband  shall  inherit 
absolutely  a  certain  fraction  of  his  wife*s 
estate.  Re  Hastings,  34:  1021,  130  N.  W. 
134,  —  Iowa,  — .  (Annotated) 

Probate;  contest. 

2.  A  will  revoking  prior  ones  and  ap- 
pointing an  executor  cannot  be  refused  pro- 
bate because  property  intended  to  be  de- 
vised is  so  indefinitely  described  that  noth- 
ing can  pass  under  the  will.  O>noway  v. 
Fulmer,  34:  963,  64  So.  624,  —  Ala.  — . 

(Annotated) 
Acceleration  of  remainders. 

3.  The  renunciation  by  a  widow  of  a 
provision  in  her  husband's  will  giving  bis 
property  to  a  trustee  who  is  to  hold  the  es- 
tate during  her  life,  and  pay  her  an  annui- 
ty, and  at  her  death  distribute  the  remain- 
der among  certain  persons  named,  accel- 
erates the  remainder  and  makes  it  imme- 
diately distributable.  Northern  Trust  Co. 
V.  wTieaton,  34:  1150,  94  N.  E.  980,  249 
111.  606. 

Vested  or  contingent  remainders. 

4.  Under  a  devise  to  a  trustee  to  man- 
age the  property  during;  the  life  of  testa- 
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tor's  wife  and  sister  and  the  survivor,  and 
pay  them  an  annuity  for  life,  which  pro- 
vides that  at  the  end  of  said  period  the 
trust  estate  "shall  go,  belong,  and  be  im- 
mediately divided"  bmong  certain  persons 
named,  the  children  of  those  dying  taking 
the  shares  of  their  parents,  the  remainders 
vest  at  the  death  of  testator,  and  the  shares 
of  those  dying  before  the  period  of  distri- 
bution arrives  pass  to  their  legal  heirs. 
Northern  Trust  Co.  v.  Wheaton,  34:  1x50^ 
94  N.  E.  980,  249  111.  606. 
liapsing. 

6.  A  bequest  to  the  nephews  and  nieces 
of  testatrix's  late  husband,  "who  were  liv- 
ing'*' at  the  time  of  his  death,  is  one  to  in- 
dividuals, and  not  to  a  class,  and  will  lapse 
T^o  ianio  as  to  all  who  predecease  the  tes- 
tatrix, and  their  shares  will  fall  into  the 
residue,  which  is  disposed  of  by  the  will. 
Re  King,  34:  945,  93  N.  E.  484,  200  N.  Y. 
189.  (Annotated) 

Gontribntion. 

6.  One  of  three  children  of  a  testator 
who  has  directed  the  land  left  at  his  death 
to  be  equally  divided  between  the  three 
cannot  require  the  other  two,  who  have  re- 
ceived deeds  from  testator  in  his  lifetime 
to  parcels  of  his  land,  and  who  required  the 
wioow  to  take  her  dower  all  out  of  the 
tract  so  devised,  to  relieve  him  from  con- 
tribution to  the  satisfaction  of  the  portion 
of  the  dower  out  of  the  tract  devised  which 
is  in  lieu  of  that  issuing  from  the  part 
deeded  to  them.  Rice  v.  Rice,  34:  917,  126 
N.  W.  826,  147  Iowa,  1. 

WINDOW. 

Injury  to  passenger  by  fall  of,  see  Car- 
riers, 12. 

WITHDRAWING  PIiBA, 

See  Criminal  Law,  6,  ^ 
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WITNESSES. 

Review  of  discretion  as  to  cross-exami- 
nation, see  Appeal  and  Error,  15. 

Right  of  accused  to  meet,  see  Criminal 
Law,  2,  3. 

Privilege  of  accused  against  self  crim- 
ination, see  Criminal  Law,  4. 

Qualification  of  expert  witnesses,  see 
Evidence. 

Conclusiveness  of  findings  on  inquisi- 
tion of  lunacy  as  to  competency  at 
later  period,  see  Incompetent  Per- 
sons, 1. 

A  defendant  in  a  criminal  prpsecu- 
tion  who  tenders  himself  as  a  witness  in 
his  own  behalf  may,  for  the  purpose  of  test- 
ing his  credibility,  be  asked  such  questions 
as:  ''Are  you  not  an  escaped  convict?" 
"Are  you  not  a  furtive  from  justice  ?*'  "Un- 
der what  name  did  you  register  at  a  cer- 
tain hotel?"  State  v.  Waldron,  34:  809,  64 
So.  1009,  128  La.  569. 

WOMEN. 

•  Forbidding  presence  of,  in  Chinese  res- 
taurant, see  Constitutional  Law, 
14,  24. 

WRIT  AND  PROCESS. 

Effect  of  appeal  from  judgment  by  one 
not  properly  served,  see  Appeal 
and  Error,  4. 

Service  by  publication  in  garnishment 
proceedings,  see  Garnishment,  6. 

The  service  of  summons  upon  a  fore- 
man of  a  pipe  line  company,  a  foreign  cor- 
poration, IS  unauthorized  by  a  statute  re- 
quiring the  appointment  of  an  agent  upon 
whom  process  may  be  served,  fl  he  had 
not  been  designated  as  such  agent,  and  is 
therefore  void.  Gulf  Pipe  Line  Co.  v.  Van- 
derberg,  34:  66z,  116  Pao.  782,  —  Okla.  ^. 
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